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TRUSTEES      OF      SETVENTH      BAPTIST 
CHURCH  OF  BALTIMORE  v.  AN- 
DREW &  THOMAS  et  al. 

(Court  of  Airpeala  of  Maryland.    Jnne  22, 
1911.) 

1.  Appeal  awd  Ebbor  ({  1047*)— Habmless 
Ebsob  —  Stbikiso  ETvidence  —  Affecting 
0>'K  Not  Entitled  to  Succeed. 

Rulings  in  striking  evidence  became  imraa- 
tf-rial,  wliere  under  all  of  tlie  evidence  a  verdict 
»ag  property  directed  for  appellee. 

[E^.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  £»(.  ff  4146-4152;  I>ec.  Dig.  I 
1M7.*] 

2.  Pbincipai,  and  Subkty  (S  100*)— Change 
of  contbaot. 

Where  a  building  contract  specified  lime 
mortar  plaster  as  that  which  should  be  used, 
the  contractor's  sureties  would  not  be  liable  for 
danuiges  resulting  from  using  a  patent  plaster 
of  a  ditFerent  kind  with  the  approval  of  the 
architect  without  their  consent 

[Ei.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  162-166;  Dec.  Dig.  f 
100.*] 

3.  Principai.  and  Scbett  ({  59*)— Oonstbuc- 
noN  OF  Contract. 

A  surety's  liability  cannot  be  extended  by 
<^Mtmction  beyond  the  limits  fixed  by  the  con- 
tract. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
•<<nrety.  Cent.  Dig.  H  103,  103i^ ;  Dec  Dig.  i 
39.*] 

4.  Contracts  (§  284*)— Building  Contbaots 
— Ahchitect's  Appbovai^Effect. 

Where  a  building  contract  made  the  ar- 
''hitect's  decision  conclusive  on  all  matters  re- 
ferred to  him,  the  owner  could  not  recover  dam- 
ages for  defective  plastering  if  the  plaster  work 
vas  approved  by  the  architect  after  completion. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Ddft  H  1292-1302,  1308-1317,  1326- 
1338;   Dec  IDig.  {  284.*] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Alfred  S.  NUes,  Judge. 

Action  by  the  Trustees  of  the  Seventh  Bap- 
tist Cburcb  of  Baltimore  against  Andrew  & 
Thomas  and  another.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.     Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
FEARCE.  PATTISON,  and  UENER,  JJ. 

S.  S.  Field  and  Alfred  Bagby,  Jr.,  for  ai>- 
[lellants.    Edward  Duffy,  for  appellees. 


BRISCOE,  J.  On  the  2d  day  of  August, 
1907,  the  appellant  brought  suit  In  the  supe- 
rior court  of  Baltimore  city  against  Andrew 
&  Thomas,  contractors,  as  principals,  and  the 
appellee,  as  surety,  on  a  bond,  conditioned 
for  the  faithful  performance  of  a  building 
contract,  for  the  erection  and  construction 
of  a  church,  at  the  northwest  comer  of  North 
avenue  and  St  Paul  street,  in  the  city  of 
Baltimore.  On  tbe  25tb  of  September,  1909, 
a  Judgment  was  entered  in  favor  of  tiie  ae- 
fendants  Andrew  &  Thomas,  on  a  plea  of 
discharge  in  bankruptcy,  and  the  case  was 
subsequently  tried  against  the  surety,  the 
American  Bonding  Company  of  Baltimore 
city,  the  appellee  here.  The  particular 
breach  of  the  bond  assigned  by  tbe  amended 
declaration  Is  that  Andrew  &  Thomas,  the 
principals  named  in  the  bond,  did  not  do  and 
finish  the  worli  on  the  church  according  to 
the  plans  and  specifications  In  tbe  contract, 
in  that  they  did  defective  work  and  used 
Improper  materials  in  plastering  the  church, 
that  the  plastering  became  loose,  a  part  of  It 
fell,  and  other  parts  thereof  became  and 
were  liable  to  fall  at  any  time,  and  that  the 
plaintiff  was  compelled  to  remove  the  defec- 
tive plaster  and  replace  It  with  good  and 
proper  plaster  at  a  large  cost  and  expense. 
Tbe  bond,  contract,  specifications,  and  a  bill 
of  particulars  were  filed  with  the  amended 
declaration  and  appear  In  the  record.  To 
this  declaration  the  defendant  pleaded  19 
special  pleas,  and  to  these  were  interposed  In 
turn  by  the  plaintiff  and  defendant  numer- 
ous demurrers,  replications,  and  rejoinders, 
and  finally  resulted  In  26  issues  In  form,  be- 
ing Joined,  but  which  as  stated  by  the  appel- 
lant in  its  brief,  actually  and  in  fact,  can  be 
treated  as  6  issues. 

We  have  examined  tbe  voluminous  plead- 
ings, as  set  out  in  the  record  in  this  case, 
witb  considerable  care,  and  "we  find  no  re- 
versible error  In  the  rulings  of  the  court 
tbereon.  None  were  seriously  urged  at  the 
hearing  of  the  case  in  argument,  and  none 
are  pointed  out  or  Insisted  upon  In  the  ap- 
pellants' brief. 
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".  '^6:i}rlilcii>al'  Qjiestlons  before  us  for  re- 
'^iffir  are-pieeeated  by  a  single  exception,  and 
they  appear  from  the  rulings  of  the  court, 
in  granting  the  defendants'  motion  at  the 
close  of  the  testimony  upon  both  sides  to 
strike  out  the  testimony  of  the  witness  Gar- 
rettson,  which  had  been  admitted  In  the 
course  of  the  trial  subject  to  exceptions,  and 
in  granting  the  defendants'  six  prayers. 

[1]  In  the  view  vie  take  of  the  case,  the 
ruling  of  the  court  upon  the  motion  to  strike 
out  the  witness  Garrettson's  testimony  be- 
comes unlmiwrtant,  because  neither  its  ad- 
mission or  rejection  would  reflect  upon  the 
conclusion  we  have  reached  upon  the  record 
before  us. 

Nor  do  we  deem  It  necessary  to  discuss  or 
consider  all  the  questions  presented  by  the 
very  able  and  carefully  prepared  brief  of 
the  counsel  for  the  appellant,  because  we  are 
of  the  opinion  that  the  court  below  was  en- 
tirely right,  upon  the  whole  proof,  in  grant- 
ing the  defendants'  first  prayer,  which  in- 
structed the  Jury  that  there  was  no  legally 
sufilcient  evidence  under  the  pleadings  In  this 
case  to  show  an  indebtedness  by  the  defend- 
ant to  the  plaintiff  under  Its  bond,  and  their 
verdict  must  be  for  the  defendant. 

The  substantial  facts,  as  disclosed  by  the 
record,  appear  to  be  as  follows:  The  con- 
tract price  for  the  work,  materials,  constmc- 
tion,  and  erection  of  the  church  was  $52,660, 
and  was  to  be  paid  In  four  payments  only 
upon  the  certificate  of  the  architect,  the  first 
three  of  $11,750  to  be  paid  as  one-fourth, 
one-half,  and  three-fourths  of  the  work  was 
completed,  and  the  remaining  fourth  and 
final  payment  of  $17,300  was  to  be  made 
within  30  days  after  the  architect  had  cer- 
tified that  the  entire  work  contemplated  by 
the  contract  had  been  wholly  completed  and 
the  building  turned  over  by  the  contractors 
to  the  owner,  and  before  each  of  the  pay- 
ments the  architect  should  also  certify  In 
Avriting  that  all  the  work  upon  the  perform- 
ance of  which  the  payment  was  due  had 
been  done  to  his  entire  satisfaction. 

It  appears  from  the  evidence  that  the 
first,  second,  and  third  payments  under  the 
contract,  was  paid  by  the  appellant  to  the 
contractors  upon  certificates  of  the  architect 

On  December  20,  1905,  the  appellant  wrote 
the  appellee  the  following  letter:  "Gentle- 
men: Messrs.  David  M.  Andrew  and  George 
H.  Thomas  have  this  day  notified  us  that 
they  have  completed  the  work  under  their 
contract  with  us  dated  December  IG,  1804, 
for  the  ftilthful  performance  of  which  you 
are  surety,  see  bond  No.  173,826.  We  here- 
by give  you  due  notice  as  provided  in  Unee 
03,  54  and  55  of  said  bond  that  we  will  make 
the  last  payment  due  Messrs.  Andrew  and 
Thomas  under  said  contract  in  about  thirty 
days  from  this  date.  Yours  very  truly,  By 
Charles  T:  Bagby,  President." 

On  January  1,  1906,  the  appellants  took 
charge  of  the  church,  and  it  was  used  for 


church  purposes  until  the  1st  day  of  March. 
1907,  when  the  celling  of  the  main  auditori- 
um of  the  dburch  was  condemned  by  the  in- 
spector of  buildings  of  Baltimore  as  a  men- 
ace to  the  safety  of  persons  and  property, 
in  that  the  plastering  on  the  ceiling  was 
cracked  all  over,  very  loose,  and  portions  of 
it  had  already  fallen.  It  appears  that  the 
final  payment,  amounting  to  $18,776.16,  was 
paid  the  contractors  on  the  1st  day  of  Feb- 
ruary, 1906,  as  shown  by  their  receipt:  "Bal- 
timore, Md.,  February  1,  1906.  Received  of 
the  Trustees  of  the  Seventh  Baptist  Gbnrdb 
of  Baltimore  eighteen  thousand,  sev^i  taon- 
dred  and  seventy-six  dollars  and  sixteen 
cents  in  full  settlement  of  all  claims  and  de- 
mands growing  out  of  or  connected  with  the 
erection  of  the  church  at  St.  Paul  street  and 
North  avenue  and  remodeling  the  chapel  in 
the  rear  thereof  under  contract  dated  the 
16th  day  of  December,  1904,  or  otherwise. 
This  receipt  is  to  cover  all  charges  for  ex- 
tra woi^.  David  M.  Andrew.  Geo.  H.  Thom- 
as. Teste  as  to  both:  S.  Scott  Beck." 
While  this  payment  was  made  without  the 
final  written  certificate  of  the  architect,  he 
testified  that  he  gave  his  approval  of  the 
plastering  and  reported  that  the  plastering 
was  a  first-class  Job  and  was  done  In  accord- 
ance with  the  contract 

The  original  specifications,  as  to  plastering, 
provided  for  the  use  of  lime  mortar  plaster ; 
but  this  was  changed  by  the  subcontractor, 
Litzlnger,  with  the  approval  of  the  architect 
to  what  is  known  as  Ivory  or  hard  wall 
plaster,  being  a  patent  plaster  with  a  sand 
coat  finish.  There  was  no  specification  for 
the  Installation  of  the  patent  plaster,  and 
this  change  or  alteration  of  the  contract  was 
made  without  the  written  order  of  the  own- 
er, and  without  the  consent  of  the  surety. 
By  the  fifth  paragraph  of  the  contract  It 
was  provided  "that  no  alteration  should  be 
made  in  the  work  shown  or  described  by  the 
drawings  and  specifications  except  upon  the 
written  order  of  the  owner,  and  such  addi- 
tion or  omission  In  the  work  required  by 
the  owner  shall  be  carried  out  by  the  con- 
tractors without  making  void  or  ki  any  man- 
ner affecting  the  contract" 

The  substantial  ground  of  the  plaintiffs' 
action  here  is  that  the  patent  plaster  had  not 
been  mixed  according  to  the  manufacturer's 
directions,  by  the  subcontractor,  and  that  it 
fell  for  this  reason.  While  the  plaintiffs' 
testimony  tended  to  show  that  there  was  too 
much  sand  put  hi  the  plaster,  it  failed  to 
show  that  the  contractors  were  responsible 
for  the  defective  condition  of  the  plastering. 
On  the  contrary,  the  evidence  shows  that  the 
roof  of  the  church  was  supported  by  two  70- 
foot  trusses  of  wood,  which  ran  from  tlie 
front  of  the  church  to  the  rear  of  the  church, 
and  which  were  supported  at  each  end  by 
steel  columns.  These  trusses  had  sunk  and 
"had  to  be  Jacked  up"  and  tightened  before 
the  plastering  could  be  replaced. 

[2J  But,  even  if  it  be  conceded  that  the 
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altenttlon  and  change  of  the  contract  with- 
out the  written  order  of  the  owner  would 
bind  the  contractors  In  this  case,  it  was  not 
made  tn  a  manner  to  bind  the  appellee,  be- 
eaufse  the  bond  gnaranteed  the  Installation 
of  lime  mortar  plaster  called  for  by  the  con- 
tract and  specifications,  and  not  that  of  a 
dilTerent  character  of  plaster,  a  patent  plas- 
ter, such  as  was  adopted  and  put  In  the 
church. 

In  Wehr  t.  St.  Matthews  Cong.,  47  Md. 
ITT,  It  is  said  It  Is  perfectly  well  settled  that 
a  surety  has  the  right  to  stand  upon  the  very 
terms  of  his  contract,  and,  if  such  contract 
be  altered  or  varied  in  any  material  point 
without  liis  consent,  so  as  to  constitute  a 
new  agreement  varying  substantially  from 
tlie  original,  he  is  no  longer  bound. 

In  Plunkett  v.  Sewing  Machine  Co.,  84  Md. 
SaS,  36  AtL  US,  it  was  said  the  liability  of 
a  surety  or  a  guarantor  is  created  entirely 
by  his  contract  It  Is  therefore  strictly  con- 
&ied  and  limited  to  his  contract  No  mate- 
rial change  can  be  made  in  them  without  his 
consent 

[3]  All  courts  have  maintained  that  his 
responsibility  cannot  be  extended  by  con- 
stmction  beyond  the  limits  which  he  has 
himself  fixed.  Leppert  v.  Flaggs,  101  Md.  74, 
eo  AtL  4S0;  George  t.  Andrews,  00  Md.  26, 
45  Am.  Hep.  706;  Lake  v.  Thomas,  84  Md. 
flOe,  36  AtL  437;  Schaefter  v.  Bond,  72  Md. 
501,  20  AtL  176 ;  Mayhew  v.  Boyd,  5  Md.  102, 
59  Am.  Dec.  101;  McConnell  v.  Poor,  113 
Iowa,  133,  84  N.  W.  968,  52  L.  B.  A  312; 
Glbbs  ▼.  Girardvllle,  195  Pa.  396,  46  AU.  91. 

[4]  Besides  this,  it  will  be  seen  that  by 
paragraph  4  of  the  contract  the  decision  of 
the  architect  on  all  matters  referred  to  him, 
should  be  final  and  conclusive 

In  this  case  the  architect  gave  his  approv- 
al of  the  plastering.  He  testified,  "I  did 
make  a  report  stating  that  the  plastering 
waa  well  executed  and  a  very  nice  looking 
piece  of  work." 

Mr.  Bagby,  the  chairman  of  the  board  of 
trustees  of  the  plaintifT  church,  testified 
that:  'The  architect  reported,  except  as  to 
some  small  matters,  that  the  mtire  work 
had  been  done  to  his  satisfaction.  He  re- 
ported that  the  plastering  was  a  first-class 
Job  and  had  been  done  in  accordance  with 
tlie  agreement"  There  was  no  allegation  or 
proof  of  fraud,  collusion,  or  mistake  on  the 
part  of  the  architect  as  to  his  action  in  this 
regard,  and  his  report  was  accepted  as  con- 
dosive,  at  the  time  of  the  completion  of  the 
buUdlng  and  of  the  final  payment  by  the  ap- 
pellant that  tlie  work  had  been  performed 
according  to  the  contract  The  buUding  was 
accepted  by  the  trustees  and  used  for  church 
purposes  until  the  1st  day  of  March,  1907, 
when  the  celling  of  the  main  auditorium  of 
the  church  was  condemned  by  reason  of  the 
defective  condition  of  the  plastering.    It  was 


not  until  the  19th  day  of  Mardi,  1907,  that 
notice  was  given  the  appellee  of  the  alleged 
breach  of  the  contract  and  a  demand  to  have 
the  plastering  replaced. 

We  think,  upon  the  whole  record,  the 
case  was  devoid  of  legally  sufiScient  evidence 
to  permit  the  plalntifF  to  recover  under  the 
pleadings  and  evidence  in  the  case,  and  the 
case  was  properly  withdrawn  from  the  Jury 
by  the  defendants'  first  prayer.  As  this  con- 
clnsiftn  disposes  of  the  case,  it  will  not  be 
necessary  for  us  to  pass  upon  the  other 
granted  prayers  or  the  other  questions  pre- 
sented on  the  record. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed,  with  costs. 


WANNENWIETTSCH  et  al.  v.   MAYOR  AND 

CITY  COUNCIL  OF  BALTIMORE 

et  al. 

(Court  of  Appeals  of  Maryland.     April  5, 
1911.) 

L  Taxation    ({   453*)— Assessment— Bevikw 

— JUBISDICTION   OF  COUBTS. 

Under  Laws  1908,  e.  167,  which  re-enacts 
and  amends  Baltimore  Charter  (Lews  1898,  c. 
123)  f  170,  and  provides  that,  on  an  appeal  from 
an  assessment  to  the  city  court,  the  court  shall 
hear  the  cause  de  novo,  and  the  action  of  the 
appeal  tax  court  shall  not  be  held  void  for  any 
reason  if  due  notice  of  the  proceedings  shall 
have  been  given,  the  city  court  is  required  to 
declare  assessments  and  classifications  void 
when  made  without  due  notice,  so  that  one 
whose  property  tias  been  assessed  without  due 
notice  IS  not  entitled  to  come  into  equity  to 
have  the  assessment  declared  void,  having  a 
clear  remedy  at  law. 

-.f^-^l^ote-TiB'or  other  cases,    see   Taxation, 
Cent  Dig.  {  800;   Dec.  Dig.  {  453.*] 

2.  Taxation  (|  363*)  —  Assessments  —  Mode 

OF  Assessment— Notice— Due  Notice. 
/T  ,*o°°'^«=e,29"i.''e^  *>y  Baltimore  Charter 

(Laws  1808.  c  123)  S  170,  as  amended  and  re- 
enacted  in  Laws  1908,  c.  167,  to  sustain  the 
vaudily  of  an  assessment  need  not  be  personal 
notice,  the  leaymg  of  a  notice  at  the  house 
which  is  the  subject  of  taxation  being  sufficient. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  It  603-606;   Dec.  i)ig.  «  363."] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  Alfred  8.  Nlles,  Judge. 

Suit  by  Mary  Wannenwetseh  and  others 
against  the  Mayor  and  City  Council  of  Bal- 
timore and  others.  From  a  decree  dismiss- 
ing the  bill,  complainants  appeal.    Affirmed 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PBARCE,  PATTISON,  and  URNER,  JJ 

S.  8.  Field,  for  appellants.  W.  H.  De  C. 
Wright,  for  appellees. 

PBARCE,  J.  This  appeal  is  from  an  order 
or  decree  of  the  circuit  court  of  Baltimore 
dty  dismissing  a  bUl  for  an  injunction 
against  the  mayor  anu  city  council  of  Balti- 
more city  and  Frank  Brown,  collector  of 
state  and  city  taxes  for  Baltimore  city,  re- 
straining them  from  collecting  taxes  at  the 
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full  city  rate  upon  tbe  properties  of  the 
several  plaintiffs,  and  requiring  them  to  ac- 
cept from  the  plaintiffs  dty  taxes  at  the  rate 
of  60  cents  In  each  hundred  dollars  for  the 
years  1909  and  1910. 

[1]  The  bill  alleges  that  all  of  the  proper- 
ties of  tbe  several  plaintiffs  mentioned  In 
the  proceedings  are  located  In  a  block  in  that 
part  of  Baltimore  dty'  which  was  annexed 
thereto  by  Acts  1888,  c.  98,  and  that  said 
blodc  contains  more  than  200,000  snpevflcial 
square  feet,  and  up  to  the  year  1909  was  not 
surrounded  by  streets  Improved  as  required 
by  Acta  1902,  c.  130,  and  that  up  to  and  un- 
til the  year  1909  all  said  properties  were 
classified  for  taxation  for  city  purposes  un- 
der said  last-mentioned  act  at  60  cents  on  the 
flOO,  and  all  those  allegations  are  estab- 
lished by  the  undisputed  evidence.  The  bill 
then  further  charges  that  said  properties 
were  classified  for  the  years  1909  and  1910 
at  the  full  dty  rate  of  $1.95  in  the  $100,  and 
that  such  classification  by  the  appeal  tax 
court  of  Baltimore  city  was  Illegal  and  void, 
both  because  said  block  was  not  subject  to 
such  classification,  and  because  the  same  was 
made  without  any  notice  to  any  of  the  plain- 
tiffs, and  that  none  of  the  plaintiffs  knew 
such  classification  had  been  made  until  aft- 
er the  time  allowed  by  section  170  of  the 
dty  charter  (Acts  1908,  c.  167)  for  appeal  to 
the  Baltimore  city  court  The  appellants 
concede  they  would  have  had  an  adequate 
remedy  at  law  for  the  alleged  wrongful  class- 
ification by  the  appeal  thus  provided,  If  due 
notice  of  tbe  purpose  to  make  such  classifica- 
tion had  been  given  them,  but  allege  that 
the  want  of  due  notice  rendered  the  classi- 
fication void,  and  entitles  them  to  relief  in 
equity.  To  sustain  tbis  contention,  they  rely 
upon  the  case  of  Baltimore  City  t.  Poole  & 
Son  Co.,  97  Md.  67,  64  Atl.  681,  dedded  in 
1903.  In  that  case  both  the  assessment  and 
the  classification  of  the  plaintiffs'  property 
had  been  changed,  and  the  bill  alleged  that 
no  notice  of  either  purpose  had  been  given 
to  the  plaintiff.  Sections  160  (Laws  1898,  c. 
123)  and  164A  (Laws  1900,  c.  347)  of  the  city 
charter  expressly  required  notice  to  the 
owner  as  respects  assessments,  but  there  was 
then  no  statutory  declaration  of  the  power 
of  the  appeal  tax  court  to  classify  property, 
nor  any  statutory  regulations  of  the  pro- 
cedure for  the  purpose  of  classification  so  as 
to  determine  when  property  In  the  annexed 
part  of  the  dty  was  brought  within  those 
conditions  of  the  annexation  acts  which 
would  permit  its  taxation  at  the  full  city 
rate.  There  was  a  demurrer  to  the  bill 
which  was  sustained  by  the  circuit  court,  and 
its  decree  was  afllrmed  here  on  appeal,  this 
court  holding  that  the  prescribed  notice  as 
to  assessment  and  reasonable  notice  as  to 
classification  was  necessary  to  give  jurisdic- 
tion to  the  appeal  tax  court 

It  was  contended  by  the  dty  In  that  case 
that,  under  section  170  of  the  dty  charter, 
the  owner  of  the  property,   when  be  first 


obtained  knowledge  of  the  increased  assess- 
ment and  of  the  dassiflcatlon  bringing  tbe 
property  within  the  full  dty  rate  of  taxation, 
had  the  right  tA«n  to  ask  from  the  appeal 
tax  court  an  abatement  of  the  assessment 
and  the  restoration  of  tbe  property  to  the 
60-ceut  rate  for  dty  taxes,  and  that,  upon 
Its  refusal  to  make  the  abatement  or  to  order 
the  restoration  of  the  60-cent  rate,  he  could 
appeal  within  30  days  from  such  refusal  to 
the  Baltimore  city  court,  and,  thus  having 
a  clear  legal  remedy,  that  he  could  not  resort 
to  equity  for  relief.  But  we  held  that  sec- 
tion 170,  as  It  then  stood,  had  no  relation  to 
tbe  Jurisdiction  of  the  appeal  tax  court, 
whose  Jurisdiction  was  absolutely  dependent 
as  to  the  assessment  upon  the  giving  of  the 
notice  prescribed  In  sections  150  and  164A, 
and  as  to  tbe  dassiflcatlon,  upon  the  giving 
of  reasonable  notice,  and  that  section  170 
bad  no  relation  to  void  assessments  or  classi- 
fications. We  said  section  170  "deals  with 
questions  arising  after  a  valid,  though  er- 
roneous, assessment  has  been  made.  The 
remedy  against  an  Invalid  assessment,  one 
made  without  Jurisdiction  to  make  it,  is  to  - 
strike  it  down,  though  the  result  may  be  to 
lose  the  taxes  for  that  year.  The  remedy 
against  an  assessment  valM  as  an  assess- 
ment,  but  illegal  because  of  the  manner  In 
which  It  was  made,  or  erroneous  because  of 
under  or  over  valuation,  is  by  application 
recognizing  the  Jurisdiction  to  assess,  but 
attacking  the  legality  or  regularity  of  the 
form  of  the  proceedings  under  the  conceded 
jurisdiction."  As  tbe  demurrer  In  that  case 
conceded  the  Jurisdictional  defect  of  want  of 
notice,  and  the  charter  contained  no  provi- 
sion authorizing  the  appeal  tax  court  or  tbe 
Baltimore  dty  court  to  declare  an  assess- 
ment to  be  null  and  void,  but  only  "to  reduce 
or  abate"  It,  we  held  that  relief  against  a 
void  assessment  could  only  be  obtained  in 
equity,  and  we  consequently  affirmed  the  de- 
cree of  the  circuit  court.  But  section  170 
of  the  charter  has  been  repealed  and  re-en- 
acted by  chapter  167  of  the  Acts  of  1908 
with  some  very  material  changes,  in  conse- 
quence of  which  the  dty  now  renews  thfe 
contention  made  by  it  in  the  Poole  Case,  sup- 
ra, and  in  considering  this  contention  it  will 
be  necessary  carefully  to  compare  the  orig- 
inal with  tbe  amended  section. 

One  obvious  purpose  of  that  act,  disclosed 
by  a  cursory  reading,  was  to  give  statutory 
recognition  to  the  power  of  classification 
which  in  Poole's  Case  we  said  the  appeal 
tax  court  must  be  held  to  possess ;  also,  to 
place  classification  and  assessment  upon  the 
same  footiug  as  respects  procedure,  and 
hence  whenever  the  word  "assessment"  is 
mentioned  in  the  original  section  the  word 
"classification"  is  coupled  with  it  in  the 
amended  section.  Another  purpose  of  the 
act  of  1908  was  to  enlarge  the  power  of  the 
Baltimore  dty  court  on  appeals  from  the 
appeal  tax  court,  and  to  define  more  clearly 
the  method  of  procedure  in  such  appeals. 
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and,  In  that  we  may  more  readily  compare 
the  original  and  anfended  8e<:tion  in  tbese  re- 
spects, we  have  placed  that  portion  of  each 
section  which  relates  to  the  trial  of  these 
appeals  In  parallel  columns,  as  follows: 
Oiistnal  Saetton. 

The  pcraon  or  tbe  eltr 
appeallns  to  the  said 
Baltimore  dty  court 
•hall  lULTO  a  trial  before 
the  coart  Trlthont  the  In- 
terrantlon  ot  a  ]ar7.  and 
the  court  Bitting  -without 
a  ]ur7  shall  ascertain  or 
decide  on  the  proper  as- 
sessment, and  shall  not 
teject  or  set  aside  the 
rscord  ot  the  proceedings 
of  the  Jndges  of  the  said 
appeal  tax  court  for  any 
detMt  or  omission  In  ei- 
ther form  or  substance, 
but  shall  amend  or  sup- 
ply all  soch  detects  or 
omisaions,  and  assess. 
Increase  or  reduce  tl>e 
amount  of  the  assess- 
ment, and  alter,  modify 
snd  correct  the  record  of 
proceedings  In  all  or  any 
of  its  parts  as  the  said 
Baltimore  city  court 
•hall  deem  ;ust  and 
proper. 


Amended  Section. 

The  person  or  the  city 
appealing  to  the  said 
Baltimore  city  court 
shall  hare  a  trial  before 
the  court  without  the 
intenrentlon  of  a  Jury, 
and  the  court  sitting 
without  B  Jury,  shall 
hear  tA«  ooss  de  novo, 
and  sliall  ascertain  and 
decide  on  the  proper  as- 
sessment or  olatsilloa- 
tion  0/  the  property  for 
tht  year  involved  in  the 
appeal;  and  neither  the 
action,  nor  the  record  of 
the  prootedingi  of  the 
fudge*  of  the  appeal  tax 
oovrt  in  the  premiees 
shol]  be  held  to  be  or 
declared  void  for  any 
reason  whataoerer;  pro- 
vided due  notice  of  tbe 
proceedings  shall  have 
been  given  to  the  parties 
entitled  by  said  Judges 
of  the  appeal  tax  court; 
and  the  said  Baltimore 
city  court  aliall  assess 
anew,  or  classify  anew, 
as  the  case  may  Im,  the 
property  forming  the 
subject  of  the  appeal ; 
provided  however  that 
in  the  absence  of  any  af- 
firmative evidence  to  the 
aontrary,  the  assessment 
or  classification  appealed 
from  shall  be  affirmed. 

Chapter  167  of  1908  is  a  remedial  statute 
designed  to  effect  a  complete  system  for  the 
correction  of  all  errors  in  assessing  and  class- 
ifying property  In  Baltimore  city,  and  to  ac- 
complish this  with  tbe  least  possible  delay 
and  expense  both  to  the  city  and  to  the  tax- 
payer, and  it  should  be  liberally  construed 
to  effect  the  purpose  of  Its  enactment.  This 
purpose  can  plainly  be  best  attained  by  con- 
ferring upon  a  single  tribunal  Jurisdiction 
over  the  whole  field  covered  by  the  text  of 
section  170.  Under  the  original  section,  only 
a  court  of  equity  could  declare  an  assessment 
or  classification  to  be  null  and  void  (no  pow- 
er being  conferred  upon  the  Baltimore  city 
court  to  that  end),  and,  when  so  declared  by 
a  court  of  equity,  It  was  necessary  to  go  back 
again  to  the  appeal  tax  court,  and  there 
hare  another  assessment  or  classification 
made.  Under  the  amended  section  170,  the 
Baltimore  city  court  on  appeal  Is  required 
to  try  the  case  de  novo,  and  by  the  clearest 
and  strongest  implication  Is  authorized  and 
required  to  declare  assessments  and  classi- 
flcatlons  to  be  null  and  void  when  made  iclth- 
ovt  previous  due  notice  to  the  owners  or  per- 
tons  entitled  thereto.  No  other  rational  con- 
stmction  can  be  placed  upon  the  language 
of  the  amended  section,  which  forbids  that 
•^either  the  action  or  the  record  of  the  pro- 
ceedings of  the  Judges  of  the  appeal  tax  court 
shall  lie  held  to  be,  or  declared,  void  for  any 
reason  whatever;  provided  due  notice  of  the 
proceedings  shall  have  been  given  to  the  par- 
ties entitled,"  than  that  such  record  may  and 


shall  be  declared  void,  when  due  notice  has 
not  been  given.  Unless  such  construction  is 
given  to  that  language,  the  Baltimore  city 
court  could  not  proceed,  as  directed  in  the 
next  sentence,  "to  assess  or  classify  anew" 
the  property  In  question.  A  new  assessment 
or  classification  can  only  be  made  when  the 
old  one  has  been  superseded  as  void.  The 
only  object  of  a  bill  in  equity  In  such  a  case 
as  that  before  us  is  to  have  the  assessment 
or  classification  declared  to  be  null  and  void, 
and.  If  the  Baltimore  city  court  Is  authorized 
So  to  declare  upon  the  same  state  of  facts 
as  has  heretofore  been  required  in  a  court 
of  equity,  there  can  be  no  occasion  to  resort 
to  a  court  of  equity.  The  same  language 
which  In  giving  complete  jurisdiction  to  a 
court  of  law  created  a  clear  legal  remedy 
took  away  the  right  to  resort  to  equity.  Our 
conclusion,  therefore,  is  that  upon  the  ground 
Just  considered  the  decree  of  the  circuit  court 
should  be  affirmed. 

Chapter  167  of  1908  was  before  us  In  the 
case  of  Mayor  and  City  Coimcll  of  Baltimore 
V.  Hurlock,  113  Md.  674,  78  Atl.  558,  decidtd 
November  16,  1910,  and  published  in  the 
Daily  Record  of  November  23,  1910.  The 
only  contention  .there  ,made  was  that  the 
assessment  was  unequal  as  compared  with 
other  property  of  the  same  kind  in  the  same 
neighborhood,  and  that  the  propwty  was 
overvalued;  the  appeal  In  that  case  being 
from  rulings  of  the  Baltimore  city  court 
Tn  the  course  of  the  opinion  In  that  case,  re- 
ferring to  the  same  language  of  section  170 
as  amended  which  is  transcribed  herein,  it 
was  said:  "No  assessment  can  be  declared 
void,  but  the  dty  court  must  assess  the  prop- 
erty In  question  anew."  This  obviously 
meant  that  no  merely  irrep«lar  or  erroneous 
assessment  such  as  was  there  complained  of 
could  be  declared  void;  the  qualification  con- 
tained in  the  amended  section,  "provided  due 
notice  of  the  proceedings  shall  have  been 
given  to  the  parties  entitled  by  said  Judges 
of  the  appeal  tax  court,"  being  Inadvertently 
omitted,  as  not  Involved  In  that  case.  This 
will  appear  from  a  later  passage  in  the  same 
opinion  where  it  was  said  that  tbe  object  of 
the  section  as  amended  was  to  "avoid  a  total 
failure  of  any  assessment  such  as  occurred 
In  Consolidated  Gas  Co.  v.  Baltimore,  101 
Md.  559  [61  Atl.  532,  1  L.  R.  A.  (N.  S.)  263, 
109  Am.  St.  Rep.  .'S841.  and  would  occur  un- 
der the  original  section  170  whenever  It  be- 
came necessary  to  set  aside  an  assessment 
appealed  from." 

[2]  It  does  not  appear  from  the  opinion  of 
the  learned  Judge  below  what  view  he  took 
of  the  ground  upon  which  we  have  placed 
our  affirmance  of  his  decree,  as  be  decided 
the  case  upon  other  grounds,  holding  that 
"due  notice"  does  not  necessarily  mean  that 
notice  should  be  personally  served  In  the 
process  of  taxation,  and  that  the  notices 
which  in  this  case  were  left  at  each  house, 
which  was  the  subject  of  taxation  constitut- 
ed due  notice,  and  that,  therefore,  the  plain- 
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tiffs'  remedy  was  by  appeal  to  the  city  court 
With  this  view  we  txMy  agree,  and  should 
be  quite  content  to  affirm  upon  that  ground 
alone,  but,  with  a  view  to  settling  th^  prac- 
tice, we  have  deemed  it  best  to  decide  now 
the  question  thus  renewed  under  the  amend- 
ed section  170  by  the  city's  solicitors. 

Decree  affirmed,  with  costs  to  the  appel- 
lees. 


MURRAY  et  aL  t.  KERNBY. 

(Court  of  Appeals  of  Maryland.    April  28, 
1911.) 

Dekos  (I  24*)— -Natubb— Covenant  to  Stand 

Seised  to  uses. 

An  agreement  executed  with  due  formality 
by  four  Bisters,  joint  owners  of  land,  reciting 
that,  in  case  of  death  of  one,  the  other  three 
"are  owners,  and  if  two  are  taken  by  death, 
then  the  two  remaining  sisters  are  the  owners, 
and  if  one  of  the  two  are  taken  by  death, 
then  the  last  surviving  sister  is  the  owner,'' 
if  inoperative  as  a  common-law  deed  to  vest 
title  in  the  surviving  sister,  was  effective  as 
a  covenant  to  stand  seised  to  uses  under  the 
statute  of  uses. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {|  46-48 ;   Dec,  Dig.  i  24.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Alfred  S.  Niles,  Judge. 

Bill  by  John  A.  Kemey  against  James  B. 
Murray  and  others.  Judgment  for  plalntUT, 
and  defendants  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
THOMAS,  PATTISON,  and  URNBR,  JJ. 

Charles  S.  Haydra,  for  appellants.  O.  Al- 
ex. Falrbank,  Jr.,  for  appellee. 

PATTISON,  J.  In  this  case  the  appellee, 
plaintiff  below,  filed  his  bill  alleging  that  he 
was  the  owner,  in  fee  simple,  of  a  lot  of  land 
in  Baltimore  city,  situated  at  the  comer 
formed  by  the  Intersection  of  the  west  side 
of  Central  avenue  and  the  southeast  side  of 
Gay  street  that  he  had  acquired  from  one 
Jane  J.  Murray  by  deed  dated  September 
13,  1905. 

The  blU  alleges  that  Jane  J.  Murray  ac- 
quired title  to  this  property  by  written  agree- 
ment executed  on  the  2d  day  of  December, 
1885,  by  the  said  Jane  J.  Murray  and  her 
three  sisters,  who  were  at  the  time  owners 
of  said  lands  as  tenants  in  common.  The 
ag^reement  was  executed  and  acknowledged 
by  them  with  all  the  formalities  required  in 
the  execution  and  acknowledgment  of  deeds, 
and  was  duly  recorded,  and  is  as  follovra: 
"We,  the  undersigned,  daughters  of  the  late 
Peter  and  Elizabeth  Murray,  named  and  sub- 
scrit>ed  to  this  instrument  of  writing,  do  en- 
ter into  an  agreement  that  for  the  benefit 
of  each  and  all  of  them  named  and  subscrib- 
ed to  this  agreement  and  are  now  living  in 
and  owners  jointly  the  property  being  their 
joint  Interest  left  them,  Lacy  A.  Murray, 


Ann  Murray,  Sarah  A.  Crawford  and  Jane 
J.  Murray,  as  heirs  of  Uie  above  Peter  and 
Elizabeth  Murray,  property  situated  on  the 
southwest  comer  of  Gay  and  Canal  streets 
(now  Central  avenue)  the  object  of  this  is 
that  in  case  that  if  by  death  should  take 
one  of  the  parties,  the  other  three  sisters 
are  the  owners,  and  If  two  are  taken  by 
death,  then  the  two  remaining  sisters  are 
the  owners,  and  if  by  death  one  of  the  two 
sisters  is  taken  then  the  last  surviving  sis- 
ter is  the  owner,  and  in  order  to  carry  faitb- 
fully  this  agreement,  we  hereunto  set  our 
bands  and  seals  and  subscribe  our  names 
this  second  day  of  December,  In  the  year 
eighteen  hundred  and  eighty  five."  The  bill 
further  alleges  that  the  three  sisters  all  died 
in  the  lifetime  of  Jane  J.  Murray,  leaving 
her  surviving  them,  the  owner,  as  It  alleges, 
of  said  property  under  and  by  virtue  of  said 
agreement,  and  that  she  died  on  the  26th  of 
January,  1908.  The  bUl  also  alleges  that 
said  property  for  a  long  time  prior  to  the 
acquisition  of  it  by  the  plaintiff  was  occu- 
pied by  him  and  was  In  bis  possession  at  the 
time  of  the  filing  of  the  bill;  that  at  the 
time  of  the  death  of  the  said  Jane  J.  Mur- 
ray she  was  seised  of  the  property  adjoining 
the  property  so  acquired  by  him,  which  was 
also  embraced  in  the  property  mentioned  and 
described  in  the  agreement  above  mentioned, 
signed  by  the  said  Jane  J.  Murray  and  her 
sisters  aforesaid,  and  which  her  heirs,  after 
her  death,  agreed  to  sell  to  the  North  Gay 
Street  Permanent  Building  ie  Loan  Associa- 
tion of  Baltimore  Oty,  but,  upon  examina- 
tion, the  purchaser  was  not  satisfied  with  the 
title  of  Jane  J.  Murray  thereto,  its  objec- 
tion being  based  upon  the  sufficiency  of  the 
agreement  above  given  to  pass  title  to  her 
in  said  lands,  and  proceedings  were  insti- 
tuted in  the  circuit  court  for  Baltimore  city 
"for  the  sale  of  said  property  and  the  ratifi- 
cation of  the  contract  of  sale  to  the  said  cor- 
poration, which  proceedings  have  long  since 
been  completed  and  the  title  of  said  ad- 
joining property  conveyed  to  the  said  corpo- 
ration." 

As  the  legal  sufficiency  of  the  title  of  Jane 
J.  Murray  in  and  to  the  lands  sold  as 
aforesaid  had  been  questioned,  the  plaintiff 
thought  It  best,  as  he  alleges,  to  have  execut- 
ed to  him  by  the  heirs  of  Jane  J.  Murray  a 
confirmatory  deed  for  the  property  so  con- 
veyed unto  him  by  her  as  aforesaid.  To 
this  end  he  called  upon  the  heirs  to  execute 
the  confirmatory  deed,  and  all  of  them  exe- 
cuted the  same  except  the  defendants,  who 
refused  to  do  so.  It  was  then  that  he  de- 
termined to  file  the  bill  asking  the  court, 
as  he  did,  to  construe  said  agreement,  and 
by  Its  decree  "remove  any  cloud  which  might 
exist  or  be  supposed  to  exist"  upon  his  title 
to  said  lands.  The  defendants  Mary  J.  Mur- 
ray and  William  A.  Murray  answered,  stat- 
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lug  that  as  to  the  construction  of  the  paper 
vritlng  or  agreemeat  mentioned  in  the  bill, 
and  aa  to  the  relief  prayed  therein,  they  con- 
sented to  and  desired  that  the  court  should 
pass  such  decree  as  to  it  might  seem  Just 
and  proper  In  the  premises.  The  other  de- 
fendanta,  James  B.  Murray  and  Thomas  F. 
Murray,  also  answered,  neither  admitting  nor 
denying  the  things  alleged  In  the  bill,  but 
requiring  proof  thereof.  To  these  answers 
tlie  general  replication  was  filed,  and  the  tes- 
timony of  the  plaintiff  alone  was  thereafter 
taken,  which  substantially  sustains  the  alle- 
gations of  the  bill. 

The  question  presented  by  this  appeal  ia, 
Did  Jane  J.  Murray,  the  surviyor  of  the  sis- 
ters, who  were,  as  it  is  conceded,  at  the 
time  of  the  execution  of  the  paper  writing 
above  set  forth  the  owners  of  said  land  In- 
Tolved  in  these  proceedings  as  tenants  In 
common,  acquire  their  interest  therein  under 
and  by  virtue  of  such  written  agreement? 
It  is  not  difficult  to  ascertain  the  meaning 
of  said  paper  writing.  It  was  OTldently  the 
purpose  and  intention  of  the  sisters  that 
they  should  continue  to  own  said  property 
so  long  as  all  <tf  them  should  live,  and  upon 
the  death  «f  any  one  of  them  the  three  sur- 
▼iTlng  sisters  should  be  the  owners  of  said 
property,  and  upon  the  death  of  the  second 
sister  the  two  surviving  sisters  should  be 
the  owners  thereof,  and,  upon  the  death  of 
the  third  sister,  the  surviving  sister  was  to 
become  the  owner  of  the  entire  Interest  for- 
merly held  by  the  four  sisters,  or  the  owner 
of  the  property.  But  is  this  Instrument  of 
writing  legally  sufficient  to  effect  the  pur- 
pose and  meaning  aforesaid?  "Where  the 
intoit  of  tlie  grantor  to  pass  the  land  is  ap- 
parent, if  for  any  reason  the  deed  or  instru- 
ment by  which  the  transfer  of  title  was  in- 
tended to  be  effected  cannot  operate  in  the 
way  contemplated  by  the  parties,  the  court, 
If  possible,  will  give  it  effect  in  some  other 
way,  and  Judges  have  been  very  astute  in 
sQch  cases  in  their  endeavors  to  make  the 
wnveyance  operative  one  way  or  the  other 
to  carry  into  effect  the  intention  of  the  gran- 
tor or  donor."  Bank  of  U.  S.  v.  Housman,  6 
Paige  (N.  T.)  534. 

If  for  any  of  the  reasons  assigned  by 
the  appellant  the  instrument  of  writing  men- 
tlcxied  in  this  case  should  be  inoperative  as 
a  conunon-law  deed,  we  think  that  it  is  effec- 
tive as  a  coTOiant  to  stand  seised  to  uses 
under  the  statute  of  uses.  Blackstone  de- 
fines a  covenant  to  stand  seised  to  uses  as 
"a  species  of  conveyance  by  which  a  man 
seised  of  lands,  covenants  in  consideration 
of  blood  and  marriage  that  he  will  stand 
sdsed  of  the  same  to  the  use  of  his  child, 
wife  or  kinsman,  for  life,  in  tail,  or  in  fee. 
But  this  conveyance  can  only  operate  when 
made  upcm  such  weighty  and  interesting  con- 
siderations as  those  of  blood  and  marriage." 
Book  2,  338.    "No  particular  word  or  form 


of  words  is  necessary  to  omstltute  a  'cove- 
nant to  stand  seised.'  The  consideration  is 
the  chief  requisite  to  characterize  it  and 
to  support  it  as  such  a  conveyance.  This 
consideration  la  blood  and  marriage.  If 
the  consideration  appears  In  a  deed,  though 
there  be  no  express  words  of  consideration, 
yet  It  Is  sufficient  to  raise  a  use  by  way  of 
conveyance."  Barry  v.  Shelby,  6  Tenn.  229, 
231.  Lord  Ck>ke,  in  treating  the  Statute  of 
Uses,  says:  "The  intention  of  the  parties  is 
the  principal  foundation  of  the  creation  of 
uses."  And  in  Slay  y.  Mehan,  1  Lewt  782, 
the  court  says:  "There  is  no  covenant  that 
admits  of  such  a  variety  of  words  as  that 
of  a  covenant  to  stand  seised."  Hayes  v. 
Kershow,  1  Sandf.  Ch.  (N,  X.)  263.  "The  cove- 
nant must,  of  course,  be  by  deed  in  order  to 
constitute  it  a  covenant ;  and  the  usual  term 
employed  in  creating  it  is  'covenant,'  though 
any  other  words  may  be  adopted  which  are 
tantamount  thereto."  2  Washburn  on  Real 
Property,  i  1370.  The  deed  or  instnunent  of 
writing  that  was  btfore  the  court  in  tlie 
case  of  Fisher  t.  Strl<^ler,  10  Pa.  348,  51 
Am.  Dec:  488,  was  as  follows:  "Now,  know 
ye,  that  we  the  said  Jacob  Strlckler  and 
Christian  Strlckler,  have  this  day  agreed 
with  each  other,  that  In  case  if  one  of  them 
shall  happen  to  die  unmarried,  or  intermar- 
ried and  without  lawful  issue  or  issues  that 
should  arrive  to  the  age  of  twenty  one  years, 
that  then  and  in  that  case  the  survivor  of 
them  shall  be  the  sole  heir  of  the  deceased 
one  both  to  the  real  and  personal  estate  of 
the  deceased,  without  any  further  deed  or 
conveyance;  to  hold  the  real  estate  as  well 
as  the  personal  estate  of  the  deceased  unto 
the  survivor  and  to  his  heirs  and  assigns 
forever."  The  court  in  adopting  the  opin- 
ion of  the  lower  court  said:  "The  instrument 
of  vrriting  set  forth  In  this  case  is  what  is 
technically  called  a  'covenant  to  stand  seised 
to  uses.'  The  words  are  sufficient  to  create 
the  covenant,  the  intention  being  apparent 
on  the  face  of  the  deed  that  each  party 
should  stand  seised  to  the  use  of  the  other 
surviving  him  under  the  circumstances  stat- 
ed. And  the  consideration  of  natural  love, 
though  not  expressed,  is  manifest  from  the 
relation  of  the  parties.  Milboum  v.  Salkeld, 
Willes,678;  BedeU's  Case,  7  Rep.  40;  Cross- 
ing y.  Scudamore,  1  Yentr.  137;  8  Cruise's 
Dig.  Part  IV.  186-190." 

In  this  case,  as  it  is  conceded,  the  four  sis- 
ters were  seised  in  fee,  as  tenants  in  com- 
mon, of  the  lands  in  question,  and,  being  so 
seised,  executed  the  deed  or  agreement  aliove 
set  forth.  Bach  was  seised  of  a  one-fourth 
undivided  interest  in  said  land,  and  by  this 
deed  or  instrument  of  writing  each  covenant- 
ed to  stand  seised  of  her  interest  ther^Ut  to 
her  use  during  her  life,  and  upon  her  death 
to  the  use  of  such  of  her  sisters  as  survived 
her,  successively  to  and  including  the  last 
survivor,  who  became  seised  thereby  in  fee 
of  the  interest  of  all  the  sisters  in  said  lands. 
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From  what  \re  hare  satd  we  do  not  think 
the  court  below  erred  In  its  ruling,  and  will 
therefore  affirm  Its  decree. 

Decree  affirmed,  with  costs  to  the  appellee. 


OARB  T.  MAYOR,  ETC.,  OF  HYATTS- 
VILLE. 

(Conrt  of  Appeals  of  Maryland.    April  19, 
1911.) 

Municipal  Corporations  (|  46*)— Amend- 
ment OF  Charter— Adoption— Elections- 
Ballots. 

Acts  1910,  c.  305,  amended  the  charter  of 
Hyattsville  (Acta  1908,  c.  79,  i  21)  with  ref- 
erence to  street  improvementa,  but  section  2 
declared  that  it  should  not  be  in  force  unless 
approved  by  a  majority  of  the  votes  cast  at  a 
special  election  to  be  held  in  the  town,  for 
which  special  ballots  shpuld  be  prepared  having 
printed  on  them  "for  the  act  to  improve 
streets,"  and  "against  the  act  to  improve 
streets."  Held,  that  the  provision  with  ref- 
erence to  the  contents  of  such  ballots  was  di- 
rectory and  not  manda,tory.  and  tience  it  was 
not  a  fatal  objection  to  the  adoption  of  the 
act  that  the  ballots  cast  at  the  election,  the 
majority  of  which  were  in  favor  of  the  act, 
were  marked  "for  the  road  bill"  and  "ajirainst 
the  road  bill" ;  the  variance  being  regarded  as 
a  mere  innocuous   mistake. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  48.*] 

Appeal  from  Circuit  Court,  Prince  George's 
County;  Fillmore  Beall,  Judge. 

Action  by  C.  Franklin  Carr  against  the 
Mayor  and  Common  Council  of  Hyattsville. 
From  a  judgment  dismissing  the  bill  on  de- 
murrer, plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKBR,  BURKE, 
THOMAS,  PATTISON,  and  URNBR,  JJ. 

Jackson  H.  Ralston,  Frederick  L.  Siddons, 
and  William  E.  Richardson,  for  appellant 
Vincent  A.  Sheehy,  for  appellees. 

BURKE,  J.  By  Acts  1910,  c.  906,  section 
21  of  the  act  of  1908,  chapter  79  of  the 
Public  Local  Laws  of  Prince  George's  coun- 
ty, was  repealed  and  re-enacted  as  sections 
21a,  21b,  and  21c.  These  sections,  which 
were  intended  to  be  amendments  to  the  char- 
ter of  Hyattsville  in  Prince  George's  county, 
provided  for  the  construction  of  sidewalks, 
curbs,  gutters,  and  roadbeds,  and  certain 
definite  and  quite  full  provisions  were  made 
by  the  act  for  street  improvement,  for  rais- 
ing money  for  that  purpose,  and  for  the  as- 
sessment of  the  cost  of  the  work  upon  the 
abutting  land.  By  section  2  It  was  declared 
that  the  act  should  have  no  force  or  effect 
"unless  the  same  shall  be  approved  by  a 
majority  of  the  votes  cast  at  a  special  elec- 
tion to  be  held  tn  the  said  town  of  Hyatts- 
ville, and  that  the  said  special  election  shall 
be  held  at  the  same  time  and  place  as  the 
election  to  be  held  in  the  said  town  on  the 
first  Monday  In  May,  1910,  for  mayor  and 
common  council  for  said  town,  for  which 


said  e3>eclal  election  ballots  shall  b»  prepar- 
ed having  printed  on  them  'For  the  Act  to 
Improve  the  Streets,'  and  'Against  the  Act 
to  Improve  the  Streets.'  If  at  said  election 
the  majority  of  the  votes  cast  shall  be  'For 
the  Act  to  Improve  the  Streets,'  then  and  in 
that  event  the  act  shall  have  full  force  and 
effect,  or  If,  on  the  contrary,  the  majorlty 
of  the  votes  cast  shall  be  'Against  the  Act 
to  Improve  the  Streets'  then  this  act  shall 
be  null  and  void."  The  act  was  submitted 
as  provided  to  the  voters  of  the  town  of 
Hyattsville  at  the  election  held  therein  on 
the  first  Monday  In  May,  1910;  but  the  bal- 
lots voted  at  that  election  had  printed  on 
them  the  words  "For  the  Road  Bill,"  and 
"Against  tlie  Road  Bill,"  instead  of  the 
words^  "For  the  Act  to  Improve  the  Streets," 
and  "Against  the  Act  to  Improve  th» 
Streets,"  aa  directed  by  the  act  The  ma- 
jority of  the  ballots  cast  at  the  election 
were  marked  "For  the  Road  Bill,"  and,  after 
canvassing  the  vote,  the  mayor  and  common 
council  declared  the  act  to  be  in  full  forc» 
and  effect  Acting  under  the  power  confer- 
red by  the  act  the  mayor  and  common  coun- 
cil passed  an  ordinance  for  the  Improvement 
of  the  road  bed  of  Spencer  street  one  of 
the  streets  of  the  municipal  corporation,  and 
also  providing  for  notice  to  the  owners  of 
abutting  property,  and  for  the  assessment 
for  the  cost  of  Improvement  against  each 
property. 

The  appellant  is  the  owner  of  fee-simple 
lots  abutting  on  the  south  side  of  Spencer 
street  In  the  town  of  Hyattsville,  He  filed 
his  bill  of  complaint  In  tiie  circuit  court  for 
Prince  George's  county  for  an  Injunction  to 
restrain  the  mayor  and  common  council 
from  making  any  assessment  against  his 
property  for  the  Improvement  of  the  road- 
bed of  Spencer  street,  and  from  enforcing 
any  assessment  against  his  property,  for  that 
Improvement,  and  for  other  and  further  re- 
lief. 

After  reciting  the  facts  we  have  stated, 
the  bill  charges  that  the  mayor  and  common 
council  of  Hyattsville,  against  the  objections 
of  the  appellant,  "directed  that  Spencer 
street  be  forthwith  macadamized,  and  that 
a  notice  of  the  Intention  of  the  mayor  and 
common  council  so  to  do  be  published  in 
the  two  local  papers,  which  action  was  tak- 
en,  all  of  which  will  more  fully 'appear  by 
reference  to  exhibit  C  hereto  attached,  and 
made  a  part  hereof;  that  the  said  mayor  and 
common  council  are  now  proceeding  to  mac- 
adamize said  Spencer  street  and  are  threat- 
ening to  levy  an  assessment  for  the  cost 
thereof  against  tlie  property  abutting  on 
said  street  of  which  the  plaintiff  is  the 
owner  of  three  lots,  as  hereinbefore  set 
forth;  that  they  are  further  threatening 
that  In  the  event  that  said  assessment  shall 
not  be  duly  paid  to  canse  the  property  of 
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tbls  petttltmer  to  be  sold  In  tbe  same  man- 
ner as  taxes  dae  the  town  of  HyattsviUe 
are  enforced  nnder  tbe  proTislons  of  chapter 
79  of  tbe  Acta  of  tbe  General  Assembly  of 
1908,  and  that  meanwhile  sncb  assessment 
constltntes  an  apparent  lien  and  cloud  upon 
tbe  title  of  the  plaintiff,  and  Interferes  with 
tbe  beneficial  enjoyment  of  bis  property." 
Tile  gronnd  npon  wblcb  the  relief  prayed  for 
Is  asked  is  that  tbe  act  under  wblcb  the  mu- 
nicipality Is  acting  in  Improving  tbe  street 
bas  never  become  effective  and  operative,  be- 
cause the  ballots  cast  at  tbe  election  -were 
not  prepared  in  strict  cMiformity  to  the  re- 
qnirementB  of  its  provisions.  Tbe  defendant 
demnrred  to  the  whole  bill.  The  lower  court 
sustained  the  demurrer  and  dismissed  tbe 
bill,  and  from  this  ruling  tbe  plaintiff  has 
brongbt  this  appeal. 

It  Is  not  alleged  that  the  voters  were  de- 
ceived, misled,  or  confused  by  tbe  form  of 
tbe  ballot  as  actually  prepared.  Nor  is  there 
any  cbarge  of  fraud  against  tbe  voters  or 
election  officers.  Nor  is  it  claimed  that  tbe 
reeolt  of  the  election  as  declared  by  the 
mayor  and  common  council  was  not  correct. 
Indeed,  it  may  be  taken  as  conceded  that 
a  majority  of  tbe  votes  cast  at  tbe  election 
were  marked  "E\>r  the  Road  Bill,"  and  that 
tlie  election  in  all  respects  was  fair.  Tbe 
simple  and  sole  question  in  tbe  case  Is  tbls:° 
Did  the  preparation  and  voting  of  the  bal- 
lots in  the  manner  in  which  they  were  pre- 
pared and  voted  prevent  the  act  from  be- 
coming a  valid  and  effective  law?  If  so, 
it  can  only  be  because  the  provisions  of  the 
act  relating  to  the  form  of  the  ballot  are 
mandatory,  and  to  be  strictly  observed.  We 
do  not  think  that  the  form  of  the  ballot  as 
prepared  was  an  essential  departure  from 
the  requirements  of  the  act,  and  it  would 
seem  to  be  reasonably  certain  that  tbe  vot- 
ers onderstood  that  they  were  voting  for  or 
against  the  approval  of  this  particular  act, 
and  did  approve  it  by  a  majority  vote.  The 
court  ought  not  to  set  aside  their  clearly  ex- 
pressed win,  nnlesa  required  to  do  so  by 
some  imperative  rule  of  law.  Mr.  McCrary 
in  bis  work  on  Elections  (section  190)  says: 
"If  the  sfotnte  expressly  declares  any  par- 
ticular act  to  be  essential  to  tbe  validity  of 
tbe  election,  or  that  Its  omission  shall  ren- 
der tbe  election  void,  all  courts  whose  duty 
it  is  to  enforce  such  statute  must  so  bold 
whether  the  particular  act  in  question  goes 
to  the  merits,  or  affects  the  result  0/  the 
election,  or  not.  Such  a  statute  is  Impera- 
tive, and  all  ccHislderatlon  touching  its  pol- 
icy or  Impolicy  must  be  addressed  to  the 
Legislature.  But  if,  as  in  most  cases,  that 
statnte  sbnply  provides  that  certain  acts  or 
things  shall  be  done  within  a  particular 
time,  or  in  a  particular  manner,  and  does 
not  declare  that  tbelr  performance  Is  essen- 
tial to  tbe  validity  of  the  election,  then  they 
will  be  regarded  as  mandatory  if  they  do, 
and  dbrectory  If  tbey  do  not,  affect  the  actu- 


al merits  of  the  election."  The  rtde  Is  thus 
stated  In  Paine  on  Elections,  i  408:  "In  geo.' 
eral,  those  statutory  provisions  wblcb  fix 
the  day  and  the  place  of  tbe  election  and  the 
qnaUflcatlon  of  the  voters  are  substantial 
and  mandatory,  while  those  which  relate  to 
tbe  mode  of  procedure  In  the  election,  and 
to  the  record  and  return  of  the  results,  are 
formal  and  directory.  Statutory  provisions 
relating  to  elections  are  not  mandatory  as 
to  tbe  people  by  tbe  circumstance  that  the 
officers  of  the  election  are  subjected  to  a 
criminal  liability  for  their  violation.  Tbe 
rules  prescribed  by  the  law  for  conducting 
an  election  are  designed  chiefly  to  afford  an 
opportunity  for  tbe  free  and  fair  exercise  of  . 
the  elective  franchise,  to  prevent  illegal 
votes,  and  to  ascertain  with  certainty  the 
result.  Generally  such  rules  are  directory, 
and  not  mandatory,  and  a  departure  from 
tbe  mode  prescribed  will  not  vitiate  an  elec- 
tion, if  tbe  Irregularities  do  not  deprive  any 
legal  voter  of  his  vote,  or  admit  an  Illegal 
vote,  or  cast  an  uncertainty  on  tbe  result, 
and  have  not  been  occasioned  by  the  agen- 
cy of  a  party  seeking  to  derive  a  benefit 
from  them."  The  rule  stated  by  these 
authors  appears  to  be  adopted  by  the  great 
majority  of  the  courts  In  this  country,  and 
in  the  light  of  these  principles  we  are  of 
opinion  that  the  provisions  as  to  the  form 
of  the  ballot  to  be  used  at  the  special  elec- 
tion were  merely  directory,  and  that  the 
failure  to  follow  strictly  the  form  prescribed 
did  not  affect  the  validity  of  the  election. 
Whether  the  failure  to  follow  strictly  direc- 
tions of  this  nature  would  render  an  elec- 
tion null  and  void  must  depend  in  all  cases 
upon  the  Intention  of  tbe  Legislature.  This 
intention  may  be  manifested  either  by  ex- 
press declaration,  or  by  a  consideration  of 
tbe  general  scope  and  policy  of  the  act 
Where  it  appears  that  It  was  tbe  intention 
of  tbe  Legislature  that  a  strict  compliance 
with  the  provisions  of  tbe  act  should  be  a 
prerequisite  or  condition  precedent  to  tbe 
validity  of  the  election,  a  failure  to  observe 
them  will  avoid  the  election. 

The  plain  purpose  of  tbe  Legislature  was 
that  ttds  act  should  become  effective.  If  ap- 
proved by  a  majority  of  tbe  voters  of  the 
special  electimi,  and  tbe  object  of  providing 
tbe  form  of  ballot  was  to  ascertain  tbe  will 
of  the  majority  of  the  voters  upon  the  ques- 
tion of  its  approval,  and  since  that  majority 
did  approve  the  act  under  the  tcmn  of  bal- 
lot used,  which  was  substantially,  but  not 
strictly,  in  the  words  provided  in  the  act, 
the  will  of  tbe  majority  should  not  be  set 
aside  for  any  of  the  reasons  steted  In  the 
bill.  The  voters  undoubtedly  knew  tbey 
were  voting  upon  tbe  question  of  the  ap- 
proval or  disapproval  of  the  act,  and,  bar- 
ing settled  that  question  at  a  fair  election, 
tbe  object  which  tbe  Legislature  had  in  view 
has  been  gratified,  and  tbe  act  should  be 
held  to  be  In  full  force 'and  effect    This 
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conclusion  Is  supported  by  what  appears  to 
be  the  great  weight  of  authority  In  the 
American  courts.  The  following  are  a  few 
of  the  cases  in  which  the  principles  stated 
have  been  recognized  and  applied:  Gaas  ▼. 
State,  31  Ind.  425;  Barnes  ▼.  Pike  Ck>unty, 
51  Miss.  a06;  Fry  t.  Booth,  19  Ohio  St  25; 
Tarbox  y.  Snghrue^  36  Kan.  225,  12  Pac. 
935;  Du  Berry  v.  Nicholson,  102  N.  C.  465, 
9  S.  B.  545,  11  Am.  St  Bep.  767;  Waggoner 
V.  Bussell,  34  Neb.  116,  51  N.  W.  465;  Peo- 
ple T.  Cooke,  34  Barb.  (N.  T.)  259;  Jones 
T.  State,  1  Kan.  274;  State  ex  rel.  Mize  t. 
McElroy,  44  La.  Ann.  796,  11  South.  133, 
la  L.  B.  A.  278,  32  Am.  St  Bep.  355.  The 
Legislature  did  not  expressly  declare  that 
the  use  of  the  prescribed  form  of  ballot 
was  essential  to  the  validity  of  the  elec- 
tion, nor  does  It  appear  from  any  facts 
stated  in  the  bill  that  the  omission  to  use 
that  form  of  ballot  In  any  way  affected 
the  actual  merits  of  the  election.  The  whole 
case  made  by  the  bill  rests  upon  the  mere 
mistake,  or  error  in  the  preparation  of  the 
ballot,  and  for  the  reasons  stated  and  upon 
the  authorities  cited  the  order  appealed  from 
will  be  affirmed. 
Order  affirmed,  with  costs. 


STATB  V.  OAMBBILL. 

(Court  of  Appeals  of  Maryland.    April  19, 
1911.) 

1.  Statutes    (i    161*>— Bkpkal— Rbpuohant 
Pbovibions. 

If  two  proTisions  of  a  statute  on  the  same 
subject  are  repugnant,  in  that  they  cannot  both 
stand  together  and  be  executed  at  the  same 
tfme,  the  later  statute  impliedly  repeals  the 
earlier  one  to  the  extent  of  the  repugnancy. 

[Ed.    Note.— For   other  cases,    see    Statutes, 
Cent  Dig.  H  280-234;    Dec.  Dig.  f  161.*] 

2.  Statutes  (i  167*)— Rkfeai^-Iupukd  Re- 
peal. 

A  subsequent  statute  revising  the  whole 
subject-matter  of  a  former  statute  and  in- 
tended as  a  substitute  therefor  repeals  it, 
though  the  subsequent  statute  contains  no  ex- 
press repeal. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  §§  242,  243 ;   Dec.  Dig.  i  167.*] 

3.  Statutes  (J   161*)— Bxfkai<— Impukd  Be- 

FEALi— REPUQNANT   PROVISIONS. 

Act  1876,  c  262.  §  6,  was  substantially  in- 
serted in  Code  Pub.  Oen.  Laws  1904,  under 
the  title  "Bills  of  Lading,  Storage  and  Blevator 
Receipts,"  as  article  14,  {  10,  and  under  the 
title  "Crimes  and  Punishments"  as  artide  27, 
{  194,  the  last  section  providing  that  no  ware- 
houseman or  person  having  issued  any  receipt 
for  goods  as  on  deposit  with  him  shall  issue 
any  other  receipt  for  the  same  goods  until  the 
first  is  canceled,  and  shall  not  part  with  the 
goods  covered  hy  the  outstanding  receipt  ex- 
cept to  the  holder  without  canceUng  such  re- 
c-eipt,  and  makes  any  corporation  or  agpnt 
thereof  who  willfully  violates  the  section  guilty 
of  a  misdemeanor,  and  punishable  by  fine  of  not 
less  than  $100  or  more  than  |5,000,  and  im- 
prisonment for  not  less  than  one  nor  more  than 
three  years.  The  uniform  bills  of  lading  act 
(Acts  1910,  c  336)  is  entitled  "An  act  to  re- 


veal article  14  of  the  Code  of  Public  General 
Laws  of  1904  *  •  •  and  to  re-enact  said 
article  14  with  amendments  under  the  title 
'Bills  of  Lading.' "  The  uniform  warehouse 
receipU  act  (Acta  1910,  c.  406^  is  entiUed, 
"An  act  to  add  a  new  and  additional  article 
to  the  Code  of  Public  General  Laws  of  1904, 
to  follow  immediately  after  article  14,  said  new 
article  to  be  designated  as  article  14a  under 
the  title  of  'Warehouse  Beceipts.' "  And  sec- 
tion 57  requires  it  to  b«  interpreted  to  effectu- 
ate its  general  purposes  to  make  uniform  laws 
on  the  subject,  and  section  52  makes  any  ware- 
houseman or  his  agent  who  issues  a  doidicate 
receipt  knowing  tliat  a  former  receipt  for  the 
same  goods  is  uncanceled,  without  marking  it 
"duplicate,"  except  in  case  of  a  lost  or  destroy- 
ed receipt,  after  proceedings  as  provided  in  the 
act,  guilty  of  a  crime,  and  punishable  by  im- 
prisonment not  exceeding  five  years  or  by  fine 
not  exceeding  $5,000,  or  both.  Neither  chapter 
336  nor  chapter  406  expressly  repealed  section 
194  of.  the  Code  of  1904.  ffeld,  that  section 
194  was  Impliedly  repealed  by  Acts  1910,  c 
406,  I  62;  the  penalties  imposed  by  tlie  two 
sections  being  repugnant  so  that  they  could 
not  stand  together. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ii  230-234;   Dec  Dig.  {  161.*] 

Appeal  from  the  (Mminal  Court  of  Balti- 
more City. 

George  T.  Gambrill  was  Indicted  for  un- 
lawfully issuing  a  warehouse  receipt  without 
destroying  an  outstanding  receipt  From  a 
Judgment  sustaining  a  demurrer  to  the  in- 
dictment, the  State  appeals.    Affirmed. 

Argued  before  BOYD,  0.  J.,  and.  BRIS- 
COE, PBARCB,  PATTISON,  and  URNER, 
JJ. 

Bmory  L.  Stlnchcomb  and  Isaac  Lobe 
Straus,  Atty.  Oen.,  for  the  State.  Clifton  S. 
Brown  and  George  Whltelock,  for  appellee. 

BRISCOB,  J.  The  appellee  was  Indicted 
on  the  6th  day  of  May,  1910,  in  the  criminal 
court  of  Baltimore  city  for  the  alleged  vio- 
lation of  section  194  of  article  27  of  the  Code 
of  Public  General  Laws  of  1904,  entitled, 
"Crimes  and  Punishments."  The  indictment. 
In  substance,  alleges  that  the  traverser  on 
the  27tb  day  of  August  In  the  year  1906, 
being  an  agent  and  officer  of  the  Roxbury 
Distilling  Company,  a  corporation,  unlaw- 
fully did  willfully  Issue  a  certain  receipt  of 
the  said  corporation,  dated  the  27tb  day 
of  August,  1908,  numbered  335,  to  a  certain 
person  unknown,  for  125  barrels  of  rye  whis- 
ky, being  on  deposit  and  under  the  control 
of  the  said  corporation,  without  before  the 
issuance  of  the  receipt  having  canceled  and 
destroyed  a  certain  other  receipt,  then  out- 
standing, for  the  same  number  of  barrels  of 
whisky  previously  issued  on  the  17th  day  of 
June,  In  the  year  1907,  to  the  order  of  the 
Citizens'  National  Bank  of  Baltimore,  con- 
trary to  the  form  of  the  act  of  assembly  in 
such  case  made  and  provided,  etc. 

The  material  part  of  the  section  of  the 
Code  upon  which  the  indictment  rests  is  as 
follows:  "No  warehouseman  or  corporation 
or  person  whatsoever  having  Issued  or  caus- 
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ed  to  be  Issued  or  haTlng  outstanding  and  Is- 
sued by  an  agent  or  officer  of  such  person  or 
corporation  as  aforesaid  any  receipt,  acoept- 
-ance  of  order  or  other  voaclier  for  goods, 
fiiattelB  or  commodities  as  on  deposit  or  tlie 
control  of  sadi  person  or  corporation  shall 
issue  any  other  receipt,  acceptance  of  order 
-or  other  Toucher  whatsoever  for  the  same, 
or  any  part  thereof,  until  the  said  first  Is- 
sued Instrumoit  shall  have  been  returned 
and  canceled  or  destroyed;  and  no  person  or 
corporation  whatsoever  having  Issued  or  hav- 
ing outstanding,  as  aforesaid,  any  such  re- 
ceipt, acceptance  of  order  or  other  voucher 
aforesaid,  and  no  agent  or  officer  of  any  snch 
person  or  corporation  shall  part  with,  deliver 
or  remove  or  permit  to  be  delivered  or  re- 
moved the  goods,  chattels  or  commodities  in 
such  Instrument  named  or  described,  or  any 
part  thereof,  except  only  to  or  by  the  holder 
of  laid  Instrument,  or  upon  his  order,  and 
upon  the  presentation  of  said  instrument 
with  hJs  Indorsement  In  every  case,  or  with- 
out canceling  or  destroying  said  Instrument 
in  case  of  complete  delivery  or  removal  or  in- 
dorsing thereon  the  quantity  and  description 
of  the  goods,  chattels  and  commodities,  de- 
livered or  removed,  and  the  names  of  the 
persons  to  whom  delivered,  or  by  whom  re- 
moved In  case  such  delivery  or  removal  shall 
be  partial  only ;  and  any  principal  person  or 
corporation  or  agent  or  officer  of  any  person 
or  corporation  willfully  violating  this  section 
or  any  of  the  provisions  thereof  shall  be 
guilty  of  misdemeanor,  punishable  by  a  fine 
of  not  less  than  one  thousand  nor  more  than 
five  thousand  dollars,  and  Imprisonment  in 
the  penit«itiary  for  a  period  of  not  less  than 
one  year,  nor  more  than  three  years  in  the 
discretion  of  the  court" 

A  demurrer  to  the  indictment  was  sus- 
tained by  the  court  below  and  a  Judgment 
entered  thereon  for  the  traverser.  From  the 
judgment  thus  entered,  the  state  has  taken 
this  appeal. 

It  Is  contended  upon  the  part  of  the  trav- 
erser, first,  that  section  194  of  article  27  of 
the  Code  has  been  repealed  by  chapters  336 
and  406  of  the  Acts  of  1910,  and,  there  being 
no  'saving  clause  in  the  repealing  statutes, 
the  indictment  must  faU;  secondly,  that 
evoi  if  section  194  of  article  27  is  still  in 
force,  and  unrepealed,  "the  receipt"  set  forth 
in  the  indictment  is  not  a  receipt  or  order 
within  the  meaning  and  the  terms  of  the  act, 
and  the  indictment  therefore  charged  no  of- 
f«ue  within  the  statute.  It  is  obvious  we 
think  that,  If  eithor  one  of  the  grounds  here 
relied  upon  by  the  traverser  is  sound,  the 
demurrer  was  well  sustained  In  the  court 
below,  and  its  judgment  will  have  to  be  af- 
firmed. The  question  involved  in  the  first 
proposition,  as  to  whether  the  legislation  of 
1910  (chapter  406)  operates  as  a  repeal  of 
section  194  of  article  27  of  the  Code,  is  not 
free  from  difficulty,  and  this  difficulty  arises 
from  a  double  codiflcation  of  section  6  of  the 


act  of  1876  in  the  Code  of  1888.  and  inserted 
therein  In  its  original  form,  In  two  separate 
and  distinct  articles,  to  wit,  In  article  14, 
section  6,  tit  "Bills  of  Lading,  Storage  and 
EUevator  Beceipts,"  and  in  article  27,  §  119, 
tit  "Crimes  and  Punlshmrats."  And  In  the 
present  Code  (1904)  the  two  penal  sections, 
as  previously  codified,  were  recodified  as 
section  10  of  article  14^  and  as  section  194  of 
article  27,  the  section  here  In  dispute. 

It  is  conceded  that  the  two  sections  are 
Identical,  and,  except  for  some  unimportant 
cba:}ges,  are  as  originally  enacted  by  the 
act  of  1876,  and,  as  codified,  in  the  Code  of 
188&  In  this  state  of  the  law,  as  then  ap- 
plicable to  the  offense  here  charged  against 
the  appellee,  the  Legislature,  during  Its  ses- 
sion of  1910,  passed  and  adopted  two  acts  of 
assembly,  one  relating  to  bills  of  lading,  and 
known  as  the  "Uniform  Bills  of  Lading  Act," 
(chapter  336,  Acts  1010),  and  the  other,  re- 
lating to  "Warehouse  Receipts"  and  to  be 
cited,  as  the  uniform  warehouse  receipts  acts 
(chapter  406,  Acts  1910).  The  title  of  the 
bills  of  lading  act  Is  "An  act  to  repeal  article 
14,  of  the  Code  of  Public  General  Laws  of 
1904,  title  'Bills  of  Lading,  Storage  and  Ele- 
vator Receipts'  and  to  re-enact  said  article 
14,  with  amendments  under  the  title  'Bills  of 
Lading.' "  Now  it  is  admitted  by  the  state 
that  article  14,  Including  section  10  (the  du- 
plicate section),  was  repealed  In  toto  by  Acts 
1910,  c.  336,  and  an  entirely  new  scheme  of 
legislation  relating  to  bills  of  lading  was 
adopted  and  substituted  therefor,  but  that 
article  27,  §  194,  was  not  repealed  by  either 
act.  The  title  of  the  uniform  warehouse  re- 
ceipts act  is  an  act  to  add  a  new  and  addi- 
tional article  to  the  Code  of  Public  General 
Laws  of  1904  to  follow  immediately  after 
article  14,  said  new  and  additional  article 
to  be  designated  as  article  14A,  nnder  the 
title  "Warehouse  Receipts."  By  section  57 
of  this  act  it  is  expressly  provided  that  this 
act  shall  be  so  Interpreted  and  construed  as 
to  effectuate  its  general  purpose  to  make  uni- 
form the  law  of  those  states  which  enact  It, 
and,  as  stated  by  the  appellee  In  his  brief,  It 
Is  now  the  new  uniform  warehouse  receipts 
act,  adopted  by  19  states  and  territories  of 
the  United  States. 

The  various  penalties  for  the  violation  of 
the  provisions  of  this  act  including  the  of- 
fense here  charged,  are  fully  set  out  in  the 
act  By  section  62  It  is  provided:  "A  ware- 
houseman, or  any  officer,  agent  or  servant 
of  a  warehouseman,  who  issues  or  aids  in  is- 
suing a  duplicate  or  additional  negotiable 
receipt  for  goods,  knowing  that  a  former  ne- 
gotiable receipt  for  the  same  goods  or  any 
part  of  them  Is  outstanding  and  uncanceled, 
without  plainly  placing  upon  the  face  there- 
of the  word  'duplicate,'  except  in  the  case  of 
a  lost  or  destroyed  receipt  after  proceedings 
as  provided  for  in  section  14,  shall  be  guilty 
of  a  crime,  and  upon  conviction  shall  be  pun- 
ished for  each  offense  by  imprisonment  not 
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exceeding  five  years,  or  by  a  ^e  not  exceed- 
ing five  ttaonsand  dollars,  or  by  both." 

Wblle  it  is  conceded  that  neither  of  the 
last-named  statutes  (1910)  contain  an  express 
saving  clause  or  an  exception  of  pending  or 
existing  offenses  from  its  operation,  It  Is  ear- 
nestly urged  by  the  state  that  because  there 
was  no  reference  made  In  either  act  to  sec- 
tion IM  of  article  27,  the  penal  section, 
there  -was  no  intention  on  the  part  of  the 
Legislature  to  repeal  it  by  the  substituted 
legislation,  and  the  previous  law  must  be 
continued  in  full  force  and  effect  The  mani- 
fest effect  of  this  contention,  if  sustained, 
would  be  to  continue  in  force  two  absolutely 
different  punishments  for  the  same  offense, 
and  in  this  regard  it  will  be  seen  there  is  a 
palpable  conflict,  and  an  irreconcilable  re- 
pugnancy between  the  two  provisions  of  the 
law  relating  to  the  p^ialty  to  be  Imposed. 
The  punishment  provided  by  article  27,  S  194. 
for  the  otteaae  here  alleged,  In  the  case  of  an 
individual,  is  a  fine  of  not  less  than  $100  nor 
more  than  |5,000  and  imprisonment  in  the 
penitentiary  for  a  period  of  not  less  than  one 
year,  nor  more  than  three  years  in  the  dis- 
cretion of  the  court  By  section  52  of  the 
act  of  1910,  above  quoted,  the  penalty  pro- 
vided for  each  offense  is  imprisonment  not 
exceeding  five  years  or  by  a  fine  not  exceed- 
ing $5,000,  or  by  both.  The  correct  rule  of 
construction  in  such  cases  is  well  settled  by 
the  decisions  of  this  court,  and  by  the  Su- 
preme Courts  of  other  Jurisdictions.  The 
general  rule  of  implied  repeal,  where  there  is 
no  express  repeal  in  terms,  is  stated  in  State 
V.  Yewell,  63  Md.  121,  to  be  when  there  are 
two  acts  on  the  same  subject  the  rule  is  to 
give  effect  to  both,  if  possible. 

[1]  But,  if  the  two  are  repugnant  in  any 
of  Uieir  provisions,  the  latter  act,  without 
any  repealing  clause,  operates  to  the  extent 
of  the  repugnancy  as  a  repeal  of  the  first. 
The  test,  whether  repugnancy  or  conflict  ex- 
ists, is.  Can  the  two  laws  stand  together,  and 
be  executed  at  one  and  the  same  time?  Da- 
vis V.  State,  7  Md.  151,  61  Am.  Dec.  331; 
United  States  v.  Tynen,  11  Wall.  92,  20  li. 
Ed.  153.  In  Gorman  v.  Hammond,  28  Ga. 
85,  the  Supreme  Court  of  Georgia  held,  in 
speaking  of  laws  imposing  penalties,  when 
two  statutes  impose  a  penalty  for  the  same 
offense  and  the  punishment  Imposed  by  one 
1b  not  that  imposed  by  the  other,  the  latter 
statute  repeals  the  earlier,  for  the  Intention 
to  Inflict  two  punishments  for  the  same  of- 
fense is  not  to  t>e  Imputed  to  the  Legislature. 

[2]  There  is  another  rule  of  statutory  con- 
struction, supported  by  authority,  which  we 
think  could  be  Invoked  in  aid  of  this  class  of 
legislation,  and  it  is  thus  stated  by  the  Su- 
preme Court  of  Massachusetts  In  Bartlett  v. 
King,  12  Mass.  545,  7  Am.  Dec.  99:  "A  sub- 
sequent statute  revising  the  whole  subject- 
matter  of  a  former  one  and  evidently  in- 


tended as  a  substitute  for  it,  although  It  con- 
tains no  express  words  to  that  ^ect  must 
on  principles  of  law  as  wdl  as  in  reason 
and  common  sense,  operate  to  repeal  the  for- 
mer." This  doctrine  and  rule  of  construc- 
tion is  approved  and  applied  by  this  court 
In  Montell  v.  Consolidated  Coal  Co.,  39  Md. 
1C4,  State  V.  Falkenham,  73  Md.  463,  21  Atl. 
370,  Leltch  v.  Leltch,  114  Md.  836,  79  AU. 
600,  and  cases  there  cited,  U.  S.  v.  Claflin 
et  al.,  97  U.  S.  546,  24  L.  Ed.  1082;  SUte  v. 
Popp,  45  Md.  437.  We  rest  our  conclusion, 
however,  in  this  case  upon  the  application, 
of  the  rule  of  repeal  by  implication  and  up- 
on the  principles  of  implied  repeal,  as  that 
rule  is  applied  and  understood,  and  as  herein, 
announced. 

[S]  We  hold,  then,  that  there  Is  a  manifest 
Inconsistency  and  a  plain  repugnancy  be- 
tween section  52  of  the  act  of  1910,  and  sec- 
tion 194  of  article  27  of  the  Code,  and  that 
the  two  sections  cannot  stand  together  and- 
be  executed  at  one  and  the  same  time;  that 
article  14,  {  10,  of  the  Code,  has  been  ex- 
pressly repealed,  and  that  article  27,  {  194, 
has  been  repealed  by  implication,  leaving  In 
force  the  subject-matter  and  penalties  fixed 
by  the  acts  of  1910,  for  the  violation  of  those 
respective  statutes.  Dundalk  Ry.  Co.  v. 
Smith,  97  Md.  181,  54  AU.  628.  It  wUl  be 
borne  in  mind  we  are  here  dealing  with  a 
penal  statute,  and,  as  was  said  by  the  Su- 
preme Court  of  Massachusetts,  in  EHls  v. 
Paige,  1  Pick.  45,  "to  hold  otherwise  would 
be  to  Impute  to  the  Legislature  gross  care- 
lessness or  Ignorance,  which  is  altogether  In- 
admissible." State'  V.  Long,  94  Md.  637,  51 
Atl.  827. 

It  was  also  contended  that  the  Indictment 
was  defective  in  substance,  and  for  that  rea- 
son the  demurrer  to  the  indictment  was 
properly  sustained.  As  we  have  determined 
that  the  Judgment  must  be  affirmed  for  the 
reasons  already  stated,  it  becomes  unneces- 
sary to  pass  upon  this  question. 

We  think  the  demurrer  in  this  case  was 
properly  sustained,  and,  as  It  is  well  settled 
that  after  the  repeal  of  a  law  no  penalty 
can  be  enforced  nor  punishment  imposed 
for  its  violation  when  In  force,  without  a 
saving  clause  In  the  repealing  statute,  the 
indictment  must  fall.  Keller  v.  State,  12  Md. 
322,  71  Am.  Dec.  596;  Beard  y.  State,  74  Md. 
134,  21  Ati.  700. 

Judgment  a£9rmed. 


McOABTHY  et  al.  ▼.  CLARKE. 

(Court  of  Appeals  of  Maryland.    April  5, 1911.> 

1.  Municipal  Corporatiohs  (8  750*)— Torts 
—  Defective  Sidewai.kb  —  LiABn.iTr  of 
City. 

Though  a  city  might  not  b«  liable  for  in- 
juries by  obstructions  on  a  sidewalk  placed 
there  by  other  than  the  city's  agencies  ttecause 
the  board  of  police  commissioners  had  sole  aa- 
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tborltj  to  abate  such  nnisancei,  the  role  would 
not  apply  where  the  obatruction  was  placed  in 
the  street  by  the  city's  contracton  over  which 
it  had  control. 

[EM.  Note.— For  other  cases,  see  Hnnlcipal 
Corporatioiia,  Ont  Dis-  i  1S79;  Dec.  Dig.  S 
750.»] 

2.  MUWIdPAI.  COBPORATIONS  (|   751*) — ^Ihju- 

KIE8  TO  Thisd  Persons— Indkpkndent  Coh- 

ISACTOBS— RBLATIOirSHIF. 

Where  the  agreement  between  a  dty  and 
contractoia  patting  In  a  sewer  required  the 
work  to  be  done  ander  the  sapervision  of  the 
dty  engineer,  with  whose  directions  the  con- 
tractor* were  reqnired  to  comply,  the  contrac- 
tors were  not  independent  contractors,  so  as  to 
relieve  the  city  from  liability  for  injuries  to  a 
pedestrian  by  falling  over  a  mannole  frame 
temporarily  placed  by  the  contractors  on  the 
aidewalfc. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent.  Dig.  K  1580-1582;  Dec. 
Dig.  i  751.*] 

3.  Trial  (i   253*)  —  Ihbtbuotions— Apflica- 
Bii.rrr  to  Issttes. 

Where,  in  an  action  against  a  city  and 
sewer  contractors  for  injnries  by  falling  over  a 
manhole  frame  temporarily  placed  on  a  sidewalk 
by  the  contractors,  the  pleadings  and  evidence 
raif^ed  the  question  of  negligence  in  placing  the 
frame  on  the  sidewalk  as  well  as  in  not  having 
it  lighted,  a  requested  prayer  was  properly  re- 
fused that,  if  the  contractors  had  a  light  placed 
on  the  manhole  frame  which  was  removed  witb- 
oat  their  knowledge,  they  were  not  negligent; 
vicb  prayer  ignoring  the  other  qaestiona  of  ne^ 
li^nce. 

fKd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  613-623 ;  Dec.  Dig.  {  253.*] 

4.  MtrwiciPAi,  Corporations   (J   809*)— 
Strketb— Obstructions. 

It  was  the  duty  of  sewer  contractors  to 
dep<v<it  material  to  be  nsed  in  a  reasonable  place 
on  the  street,  and  to  place  guards  or  give  rea- 
sonable warning  to  the  public  of  its  location. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1688-1684;  Dec. 
Dig.   f  809!*I 

5.  MT7NICIFAI.    COBPOBATIONB    (S    821*)— 

Streets  —  Injubibs  —  NEauoENCE— Jurt 

QUKSTION. 

In  an  action  against  a  dty  and  sewer  con- 
tmctors  for  injuries  by  falling  over  a  manhole 
frame  temporarily  placed  by  the  contractors  on 
a  sidewalk,  where  there  was  evidence  that  the 
frame  was  left  there  without  reasonable  neces- 
sity, it  did  not  show,  as  a  matter  of  law,  that. 
defendanta  were  not  negligent  in  placing  the 
frame  on  the  sidewalk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.   Cent  Dig.  if   1745-1757;    Dec. 

6.  Neol,ige!»ob  d  186*)— Contbibutort  Neo- 

LIOKWCB— JOBT   QUESTIONS. 

To  make  plaintiff  guilty  of  contributory 
n^idigence  as  a  matter  of  law,  hia  conduct  must 
hav<>  been  so  reckless  as  to  preclude  a  difference 
of  opinion  as  to  its  diaracter  in  the  minds  of 
ordinarily  pmdent  men. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.   Dig.  {  296;  Dec.  Dig.  i  136.*] 

7.  MUKICIPAI,    CORPOBATIONS    ({    821*)  —  Ir- 

JURIK8  ON  Streets— CoNTBiBUTORT  Nequ- 

GEITCE. 

Since  a  pedestrian  may  assume  that  a 
ridawalk  is  safe  to  walk  upon,  plaintiff,  who  was 
injured  by  falling  over  an  iron  manhole  frame 
tbree  feet  two  inches  in  diameter  at  the  bottom, 
two  feet  at  the  top  and  nine  inches  high,  tem- 
porarily placed  on  a  sidewalk,  while  walking  in 
an  ordinary  manner  with  a  child  in  her  arm. 


was  not  guilty  of  contrihutory  negligence  as  a 
matter  of  law  because  she  did  not  see  the 
frame  in  the  darkness,  though  she  testified  that 
she  oould  see  it  after  she  rose  from  the  ground.  . 
and  also  as  she  sat  on  a  doorstep  in  front  ot 
which  it  wa£. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1754-1756;  Dec. 
Dig.^  821.*] 

8.  Mtthioipai.  Corpobations  (§  818*)— 
Streets  —  IRJUBIES  —  Admission   of  EJvi- 

DENOE. 

In  an  action  against  a  dtv  and  sewer  con- 
tractors for  personal  injuries  by  falling  over  a 
manhole  frame  temporarily  placed  on  a  side- 
walk, an  ordinance  applicable  to  municipal 
agents  requiring  building  material  left  in  streets 
at  night  to  be  shown  by  a  lighted  lamp  was  ad- 
missible to  show  defendant's  duty  to  light  the 
obstruction. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  ITM;  Dec.  Dig.  i 
818.*] 

9.  Municipal  CoRPORATTONa  (J  818*)  — 
STREins  —  Injuries  —  Admission  or  Evi- 
dence—Cortributort  Neolioe.nck. 

The  ordinance  was  also  admissible  to  show 
plaintiffs  right,  with  her  presumptive  knowl- 
edge thereof,  to  assume  that  the  sidewalk  was 
safe,  in  absence  of  the  danger  signal  reqnired 
by  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  f  1786;  Dec.  Dig.  S 
818.*] 

10.  Damages  (i  158*)  —  Pleadiro  —  PBoor — 
Spechto  Injuries. 

Where  the  declaration  in  an  action  for  neg- 
ligent injuries  alleged  that  plaintiff's  right  leg 
was  injured,  and  that  her  head  was  badly 
bruised,  and  her  system  generally  shocked,  and 
that  she  sustained  other  permanent  injuries, 
plaintiff  could  show  injury  to  her  heanng  as 
an  element  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Si  441-446;   Dec.  Dig.  §  158.*] 

11.  Appeai,  ard  Erbob  U  1058*)— Harmless 
Error— Exclusion  or  Evidence. 

Any  error  in  excluding  a  question  to  plain- 
tiff on  cross-examination  was  harmless,  where 
the  same  question  was  repeated  in  another  form 
and  answered  without  objection. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  4200-4206;    Dec  Dig.  i 

12.  MuRioiPAL  Corporations  (8  818*)— De- 
fective Streets— Injuries— Admission  of 
evidencb. 

In  an  action  ag&inst  a  dty  and  sewer  con- 
tractois  for  personal  injuries  by  falling  over  a 
manhole  frame  temporarily  placed  on  a  side- 
walk, in  which  the  negligence  charged  was  in 
placing  the  frame  there,  and  the  evidence  show- 
ed the  location  of  street  lamps  in  that  neiehbor- 
hood,  and  that  they  were  lighted  at  the  time  of 
the  accident,  evidence  as  to  whether  the  block 
in  which  the  accident  occurred  was  well  light- 
ed, as  compared  with  other  parts  of  the  city, 
was  properly  excluded  as  irrelevant. 

[Ed.  Note. — For  other  cases,  see  Munif'ipal 
Corporations,  Cent  Dig.  |  1734;  Dee.  Dig.  t 
818.*] 

13.  Municipal  Corporations  (|  818*)- De- 
fective Streets — Injuries — ^Adhibbior  of 
Evidence— Neolioence. 

In  an  action  against  a  city  and  sewer  con- 
tractors for  personal  injuries  by  falling  over 
a  manbole  frame  temporarily  placed  on  a  side- 
walk by  the  contractors,  they  could  show  that 
their  employ^  had  placed  a  lighted  lamp  uiran 
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the  obstruction  each  ni^t  ontQ  it  waa  ranoved, 
as  bearing  on  the  queption  of  negligence. 

[Ed.   Note.— For   otBer   cases,   see   Municipal 
Corporations,  Cent.  Dig.  f  1732;    Dec.  Dig.  { 
818.*] 
14.  TbUX  (I  62*)— BVIDBKOB— Rbbuttal  Bv- 

IDBNOB. 

Evidence  is  admissible  for  plaintiff  to  con- 
tradict relevant  evidence  introduced  by  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  14S-150;   Dec.  Dig.  i  62.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas ;  Cbas.  W.  Heuisler,  Judge. 

Action  by  Olivia  F.  Clarice  against  Wil- 
liam M.  McCarthy  and  another,  trading  as 
McCarthy  ft  Co.,  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEABCB,  THOMAS,  PATTISON,  and  UB- 
NER,  JJ. 

W.  H.  De  C.  Wright,  for  appellants  Mayor 
and  City  Council  of  Baltimore.  Vernon  Coolt, 
for  appellants  McCarthy  ft  Co.  J.  Cookman 
Boyd,  for  appellee. 

URNER,  J.  The  appellee  was  seriously 
injured  by  stumbling  and  falling  at  night 
over  an  iron  manhole  frame  temporarily  de- 
posited on  a  sidewalk  in  Baltimore  city, 
and  intended  for  use  in  connection  with  a 
system  of  sewers  then  in  course  of  construc- 
tion. The  suit  was  against  the  municipality 
and  McCarthy  ft  Co.,  the  contractors  engag- 
ed in  the  work  under  employment  by  the 
city,  and  the  declaration  alleges  negligence 
on  the  part  of  the  defendants  in  placing  the 
frame  upon  the  pavement,  and  in  permitting 
it  to  remain  there  for  a  long  space  of  time 
without  light  or  signal  of  any  kind  to  warn 
the  plaintiff  of  Its  location.  A  Judgment 
upon  verdict  was  recovered  by  the  plaintiff, 
and  the  defendants  have  appealed.  The 
record  contains  16  bills  of  exception,  of 
which  14  relate  to  rulings  of  the  court  below 
on  the  admissibility  of  evidence,  and  one  to 
its  action  on  the  prayers.  There  are  certain 
general  questions  of  liability  involved  in  the 
exceptions,  and  these  will  be  first  considered. 

Independently  of  the  theories  common  to 
both  defendants,  the  city  claims  exemption 
from  responsibility  for  the  accident  upon 
the  ground  that  the  sewer  construction  was 
In  charge  of  independent  contractors,  and 
tliat  the  frame  which  injured  the  plaintiff 
was  deposited  by  them,  without  the  knowl- 
edge of  the  city  officials,  at  a  point  remote 
from  the  line  of  the  work,  and  where  the 
representatives  of  the  municipality  could  not 
liave  anticipated  that  It  would  be  placed, 
and  that,  therefore,  the  rule  of  resi>ondeat 
superior  does  not  apply. 

[1]  It  is  further  insisted  that  the  city  is 
not  liable  merely  on  account  of  its  omis- 
sion to  remove  or  guard  the  obstruction,  be- 
cause, as  it  is  asserted,  the  exclusive  au- 


thority for  such  purposes  is  vested  in  a  po- 
lice departmoit  over  which  the  municipality 
has  no  control,  and  its  own  duty  has  been 
performed  and  its  power  exhausted  by  the 
passage  of  prohibitive  and  punitive  ordi- 
nances on  the  subject  In  support  of  the 
proposition  last  stated,  the  cases  of  Altvater 
V.  Baltimore,  31  Md.  482,  and  Sinclair  v. 
Baltimore,  S9  Md.  592,  were  cited.  It  was 
held  in  these  cases  that  the  dty  of  Baltimore 
was  not  liable  to  persona  injured  by  nui- 
sances on  the  public  streets  caused  by  agen- 
cies other  than  those  of  the  munldpallty,  for 
the  reason  that  under  the  laws  then  in  force 
the  sole  power  of  abating  such  nuisances 
was  conferred  by  the  law  upon  the  board 
of  police  commissioners  of  the  city.  Whether 
this  principle  would  be  applicable  under  the 
existing  provisions  of  the  city  charter  and 
the  decisions  of  this  court  in  Baltimore  City 
V.  Beck,  96  Md.  191,  53  AU.  976,  and  Balti- 
more City  V.  Walker,  98  Md.  637,  57  Atl. 
4,  it  is  not  necessary  for  us  to  determine, 
because  it  is  obvious  that  such  a  doctrine 
could  not  t>e  applied  to  a  case  In  which  the 
municipality  was  itself  instrumental  in  creat- 
ing the  occasion  for  the  obstruction,  and  be- 
cause upon  the  facts  now  t>efore  us  we  are 
of  the  opinion  that  the  dty  must  be  held  to 
sustain  sudi  a  relation  to  the  cause  of  the 
accident 

[2]  It  is  not  entitled  to  be  exonerated  on 
the  ground  that  the  particular  acts  alleged 
to  constitute  negligence  were  done  by  inde- 
pendent contractors  beyond  the  scope  and 
Intent  of  the  work  committed  to  their  cliarge. 
The  plans  for  the  work  in  connection  with 
which  the  manhole  frame  was  to  be  used 
indicated  a  line  of  sewer  along  the  east  side 
of  Broadway,  a  wlfle  avenue  with  a  central 
parkway.  The  point  at  which  the  frame 
was  deposited  and  the  acddent  occurred  was 
on  the  west  side  of  the  avenue,  and  atwut 
75  feet  south  of  Preston  street  The  sewer 
was  not  actually  constructed  through  this 
block  according  to  the  location  contemplated 
by  the  original  plan ;  another  course  paral- 
lel to  Broadway  in  this  locality  having  beeu 
subsequently  adopted.  It  was  testified  by 
the  employe  who  delivered  the  frame  tliat  It 
was  placed  on  the  west  side  of  the  avenue 
because  this  was  a  more  convenient  point 
on  account  of  the  pavement  on  the  east  side 
being  to  some  extent  blocked  with  pipes. 
The  agreement  between  the  city  and  the 
contractors  provided  that  the  work  should 
l>e  done  under  the  general  supervision  of  the 
city  engineer,  who  was  authorissed  to  direct 
the  order  In  whldi  and  the  points  at  which 
It  should  be  prosecuted.  It  was  stipulated 
that  the  contractors  should  immediately  com- 
ply with  all  the  instmctlons  given  by  the  en- 
gineer. 

It  appears,  therefore,  that  the  placing  of 
the  frame  at  the  point  of  the  acddent  was 
in   connection    with    construction    work   in 
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which  the  city  was  Interested,  and  over 
whldi  It  reserved  control.  In  view  of  such 
conditions,  ire  are  nnable  to  hold  the  dty 
exempt  from  UabUlty  as  a  matter  of  law 
upon  the  grounds  suggested.  The  principles 
which  govern  the  case  before  us  are  set- 
tled by  the  decisions  of  this  court  In  Thill- 
man  ▼.  Baltimore  City,  111  Md.  131,  73  AtL 
722,  and  Baltimore  City  v.  O'Donnell,  53 
Ud.  110,  36  Am.  Rep.  395.  In  the  former  case 
an  independent  contracting  company,  em- 
ployed by  the  city  to  grade,  pave,  and  curb 
a  street,  changed  the  condition  of  an  alley 
opening  into  the  street,  as  a  result  of  which 
surplus  water  flowing  in  the  alley,  instead 
of  passing  off  into  a  sewer  as  It  had  pre- 
rioualy  done,  flooded  the  cellar  of  plaintiff's 
bouse.  It  was  provided  in  the  contract  be- 
tween the  contractors  and  the  municipality 
that  the  work  should  be  done  under  the  in- 
aiiectton  of  the  city  engineer.  The  evidence 
was  held  legally  suflBcioit  to  show  that  the 
change  in  tbe  alley  was  made  by  the  con- 
tracting company  In  connection  with  the 
performance  of  its  contract  to  pave  the 
street,  and  It  was  decided  that  the  city,  as 
wdl  as  the  company,  was  liable  for  the  re- 
snlting  injury.  In  O'Donnell's  Case  an  agent 
of  a  contractor  employed  by  the  dty  to  re- 
pare  a  street  caused  a  rope  to  be  suspended 
to  prevent  travel  on  it  while  the  work  was 
in  progress.  A  lamp  was  attached  to  the 
rope  as  a  warning,  but  it  was  immediately 
broken  and  extinguished  by  stones  thrown  by 
boys.  The  employe  in  charge  took  tbe  lamp 
to  his  home  to  repair  it,  but  did  not  replace 
it  the  same  night  While  he  was  absent,  the 
plaintiff,  in  attempting  to  drive  his  hack 
up  the  street,  was  injured  by  coming  in  con- 
tact with  the  rope.  None  of  the  city  officials 
knew  that  the  rope  had  been  stretched  across 
tbe  street.  The  city  nevertheless  was  held 
to  he  liable.  In  each  of  the  cases  cited  it 
was  decided  to  be  the  duty  of  the  dty  to 
have  Its  work  done  in  such  manner  as  to 
avoid  injuries  to  the  public,  and  that  it 
could  not  be  relieved  of  this  obligation  by 
committing  tbe  work  to  an  Independent  con- 
tractor. In  the  Thillman  Case,  as  in  the 
present,  there  was  the  additional  considera- 
tion that  the  city  had  stipulated  for  the 
mpervision  and  control  of  the  work  by  its 
own  «iglneer,  and  it  was  stated  as  a  general 
mle,  which  we  find  dearly  applicable  here, 
ttaa.t,  wbere  an  employer  retains  control  of 
tlie  work,  he  is  not  relieved  of  liability  by 
reason  of  the  fact  that  he  is  operating 
tlirongh  tbe  agency  of  a  contractor.  In  this 
case  tbe  dty  sought  to  have  tbe  jury  in- 
structed to  find  a  verdict  in  its  favor  upon 
the  theory  of  nonliability  which  we  have 
discussed,  but  Its  prayer  to  that  effect  was 
rejected  by  tbe  court  below,  and  for  the 
reastms  stated  we  must  concur  in  the  ruling. 
[1]  ^e  proposition  upon  which  the  con- 
tractor defendants  placed  most  reliance  was 
presented  in  the  third  prayer,  offered  sep- 
arately on  their  behalf,  In  which  the  court 


was  asked  to  Instruct  the  jury  that  If  they 
found  from  the  evidence  that  these  defend- 
ants caused  a  light  to  be  placed  on  the  man- 
hole frame  In  question  on  the  evening- of  tbe 
acddent  and  prior  to  its  occurrence,  and  that 
subsequently  the  light  was  stolen  or  removed 
by  some  person  unknown,  and  that  the  de- 
fendants did  not  know  of  its  removal,  and 
that  they  made  -reasonable  efforts  to  main- 
tain a  light  on  the  frame  on  the  evening  of 
the  accident,  then  they  were  not  legally  guil- 
ty of  any  negligence,  and  the  verdict  must 
be  In  their  favor.  There  was  evidence  tend- 
ing to  show  that  the  contractors  had  caused 
a  lamp  to  be  placed  on  the  frame  about  half 
past  5  o'clock  on  the  evening  of  the  acddent 
Their  employ^  passed  that  way  about  a  quar- 
ter of  7  and  found  the  lamp  still  lighted  and 
In  position.  His  next  visit  to  this  point  was 
at  a  quarto:  past  8,  and  the  lamp  was  then 
gone.  The  accident  occurred  about  7  o'dock. 
It  was  contended  that  this  evidence  was  le- 
gally Buffldent  to  support  the  theory  of  the 
prayer,  and  that  Its  rejection  by  the  court 
below  constituted  reversible  error.  If  the 
only  negligence  charged  in  this  case  related 
to  the  maintenance  of  a  light  on  the  man- 
hole frame  during  the  hours  of  darkness,  we 
might  accept  as  sound  and  just  the  prindple 
which  the  prayer  under  consideration  invok- 
ed. Tbe  difficulty,  however,  in  the  way  of 
granting  such  an  instruction  under  the  plead- 
ings and  evidence  in  the  present  record,  is 
that  there  is  a  distinct  issue  as  to  whether 
in  placing  and  keeping  tbe  frame  on  the 
sidewalk  at  the  point  and  in  the  position  in- 
dicated by  some  of  the  witnesses  the  defend- 
ants were  guilty  of  negUg^ce.  The  prayer 
proposed  to  Instruct  the  jury  that  If  tbe 
defendants  were  not  negligent  in  their  ^orts 
to  keep  the  lamp  In  place  and  lighted,  they 
could  not  be  found  to  have  been  negligent  in 
any  respect  Such  an  instruction  could  not 
have  been  granted  without  disregarding  the 
preliminary  question  of  negligence  to  which 
we  have  referred.  If  the  defendants  did  not 
observe  due  and  reasonable  care  In  the  selec- 
tion of  the  place  and  position  for  the  deposit 
of  the  frame  during  the  prosecution  of  the 
work,  if,  in  fact,  it  was  so  located  as  to  be 
needlessly  dangerous  to  pedestrians,  then  the 
liability  of  the  defendants  could  not  justly 
be  said  to  be  commensurate  merely  with  an 
obligation  to  make  diligent  efforts'  to  avoid 
the  consequences  naturally  to  be  anticipated 
from  such  negligence.  Their  responsibility 
could  not  be  discharged  simply  by  tbe  use  of 
due  care  to  maintain  the  light,  if  there  was 
no  reasonable  necessity  to  have  the  obstruc- 
tion at  all  in  the  position  in  which  It  was 
placed. 

[4]  Their  duty  was  to  "deposit  the  mate- 
rial in  a  reasonable  place,"  as  well  as  to 
"place  guards  or  give  reasonable  precaution- 
ary signals  to  warn  the  public."  Sindair  v. 
Baltimore  City,  supra. 

The  record  here  shows,  as  already  stated, 
that  the  manhole  frame  over  which  the  ap- 
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pdlee  fell  was  deposited, on  the  west  side  of 
the  street,  opposite  the  intended  course  of  the 
sewer.  It  was  testified  by  the  contractors' 
materialman  that  the  frame  was  delivered 
at  the  point  of  the  accident  about  October 
18th  by  the  supply  company  from  which  the 
contractors  were  obtaining  this  class  of  ma- 
terial for  the  work.  He  stated  that  the 
frame  belonged  on  the  east  side  of  the  street, 
and  that  nobody  told  the  supply  company  to 
put  it  on  the  west  side.  He  learned  on  the 
following  day  of  the  location  of  the  frame 
and  placed  a  light  on  it  every  night  from  Oc- 
tober 24tb  to  tlie  last  week  in  November. 
The  manager  of  the  sales  department  of  the 
supply  company  testified  that  the  frame  was 
supposed  to  go  on  the  east  side  of  Broadway 
and  might  possibly  have  been  placed  there, 
but,  as  the  pavement  there  was  partially 
blocked  with  sections  of  terra  cotta  pipe,  It 
was  more  convenient  to  place  It  on  the  other 
side.  He  described  the  frame  as  being  three 
feet  two  inches  in  diameter  over  all  at  the 
bottom,  two  feet  at  the  top,  and  nine  inches 
high.  It  bad  a  flange  around  the  bottom 
about  six  inches  wide  and  three-eighths  of  an 
inch  thick.  The  flange  represented  practi- 
cally the  dltference  between  the  upper  and 
lower  diameters  just  mentioned.  There  was 
a  cover  adjustable  to- the  top  of  the  frame, 
and  both  parts  were  painted  black.  The  to- 
tal weight  was  425  pounds.  There  was  evi- 
dence adduced  by  the  plalntlfC  tending  to 
show  that  the  frame  lay  on  the  pavement 
about  a  foot  Inside  of  the  curb  with  the 
flange  uppermost  It  was  with  the  flange 
that  the  plaintiff  testified  she  came  in  con- 
tact as  she  was  passing  along  the  sidewalk. 
On  behalf  of  the  defendants,  there  was  testi- 
mony to  the  effect  that  the  frame  was  In 
proper  position  with  the  flange  down,  and 
that  it  extended  over  the  curb.  It  is  obvious 
that  the  two  positions  thus  indicated  repre- 
sented a  material  difference  in  the  extent  of 
the  interference  liable  to  be  caused  by  the 
frame  to  public  travel  on  the  pavement  In 
the  latter  position  the  flange  would  form  no 
part  of  the  obstruction,  and,  with  the  frame 
extending  over  the  curb,  there  would  be  very 
slight  probability  of  its  constituting  any  Im- 
pediment whatever  to  the  free  use  of  the 
sidewalk.  In  the  former  position,  however, 
It  would  form  an  obstruction  three  feet  wide 
extending  to  a  point  on  the  pavement  four 
feet  from  the  curb,  and  would  be  a  serious 
menace  to  the  safety  of  pedestrians. 

[6]  As  there  was  evidence  from  which  the 
Jury  might  And  that  the  defendants  without 
reasonable  necessity  kept  this  large  and 
heavy  frame  on  a  public  pavement  and  in 
the  position  last  indicated,  the  court  would 
not  be  Justified  in  ruling  as  a  matter  of  law 
that  such  a  course  of  conduct  involved  no 
element  of  negligence.  It  is  because  the 
third  prayer  offered  on  behalf  of  the  con- 
tractors would  have  excluded  this  issue  en- 
tirely from  the  consideration  of  the  Jury 
that  we  must  hold  it  to  have  been  properly 


rejected.  In  the  cases  dted  to  support  the 
theory  of  this  prayer,  the  impediments  to 
travel  against  which  the  puUlc  was  to  be 
guarded  were  necessary  Incidents  of  the  worit 
in  connection  with  which  they  existed.  They 
consisted  of  excavations  or  structures  im- 
mediately Involved  in  the  prosecution  of  the 
work.  The  question  of  negligence  in  the  de- 
posit in  an  unsuitable  place  and  in  an  im- 
proper position  on  a  public  thoroughfare  of 
materials  designed  for  subsequent  use  at  an- 
other point  was  not  involved.  The  second 
prayer  of  the  same  defendants  sought  to  have 
the  case  withdrawn  from  the  Jury  on  the 
ground  of  contributory  negligence.  It  was 
urged  that  the  obstmction  In  question  was  of 
such  size  that  the  plaintiff  would  have  no- 
ticed it  If  she  had  paid  due  attention  to  the 
condition  of  the  pavem^it  on  which  she  was 
walking;  and  It  was  argued  that,  while  she 
had  the  right  to  assume  that  the  sidewalk 
was  safe  In  a  general  way,  yet  she  was  bound 
to  exercise  some  precaution  to  avoid  ob- 
stacles. The  testimony  of  the  plaintiff  upon 
this  point  was  to  the  effect  that  when  the 
accident  occurred,  she  was  on  her  way  home 
from  a  walk  with  her  two  little  grandchil- 
dren, one  of  whom  she  was  carrying  In  her 
arms.  She  was  going  straight  along  the 
pavement  in  her  usual  way,  looking  ahead 
and  downward,  but  did  not  see  the  manhole 
frame  until  she  had  stumbled  and  fallen 
over  the  flange.  She  testified  that  she  did 
not  know  that  there  was  such  an  obstruc- 
tion on  the  pavement  that  there  was  no 
light  on  it,  and  that  while  there  were  some 
street  lamps  In  the  square  at  a  distance,  it 
was  dark  at  the  place  she  was  Injured.  As 
she  rose  from  the  ground  after  her  fall,  she 
could  see  the  frame,  and  it  was  also  visible 
as  she  afterwards  sat  on  the  doorstep  In 
front  of  which  It  lay.  She  stated  that,  after 
falling  over  It  and  having  "a  forcible  feeling 
of  it,"  she  could  see  it  from  the  positions  Just 
mentioned,  but  that  she  did  not  notice  it  In 
the  first  instance  on  account  of  the  darkness, 
and  because  she  had  no  reason  to  suppose 
there  was  any  obstruction  on  the  sidewalk. 
In  the  face  of  this  testimony  the  court  below 
was  clearly  right  in  refusing  to  rule  that  the 
conduct  of  the  plaintiff  amounted  In  law  to 
contributory  negligence. 

[6]  To  warrant  such  a  ruling,  there  would 
have  to  be  "some  such  feature  of  reckless- 
ness as  would  leave  no  opportunity  for  dif- 
ference of  opinion  as  to  Its  imprudence  In 
the  minds  of  ordinarily  prudent  men"  (B.  & 
O.  R.  R.  Co.  V.  State,  Use  of  Wiley,  72  Md. 
40,  18  AU.  1108,  6  Ia  B.  A.  706,  20  Am.  St. 
Rep.  454),  or  "some  prominent  and  decisive 
act  In  regard  to  the  effect  and  character  of 
which  no  room  Is  left  for  ordinary  minds 
to  differ"  (Baker  v.  Maryland  Coal  Cb.,  84 
Md.  27,  .35  Atl.  10).  In  Mayor,  ete.,  of  Balti- 
more V.  Holmes,  39  Md.  249,  where  the  injury 
sued  for  resulted  from  the  attempt,  of  the 
plaintiff  to  lead  his  horses  over  a  ridge  of 
stones  in  a  public  street,  It  was  said:  "Neg- 
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licence  la  the  want  of  tsadb  care  as  men  of 
ordinary  prudence  would  use  under  gimllar 
drcniustanoes;  and  tbe  question  as  to  wheth- 
er the  act  of  the  plaintiff  amounted  in  law 
to  negligence  dqwnded  upon  the  danger 
which  might  reasonably  be  expected  to  re- 
sult therefrom.  If  the  danger  was  so  great 
that  no  sensible  man  would  have  Incurred  It, 
the  plaintiff  was  not  entitled  to  recover,  but 
this,  of  course,  raised  a  question  of  fact, 
which  we  think  was  properly  submitted  to 
the  Jury." 

[7]  In  tbe  present  case  there  Is  absolutely 
nothing  to  indicate  a  want  of  due  care  upon 
the  part  of  the  plaintiff.  She  had  the  right 
to  assume  that  the  sidewalk  was  safe  for 
pedestrians,  and  we  would  not  be  Justified  in 
declaring  her  guilty  of  contributory  negli- 
gence merely  because  she  did  not  obseryc  in 
the  obscurity  to  which  she  testified  the  low 
dark  object  over  which  she  stumbled. 

The  only  Maryland  case  cited  by  the  de- 
fendants in  this  connection  is  Enlght  v. 
Baltimore  City,  97  Md.  654,  55  Atl.  388.  In 
that  case  the  accident  occurred  in  daylight, 
and  contributory  negligence  was  imputed  to 
the  plaintiff  l>ecause  by  his  own  admission 
the  hole  into  which  the  wheel  of  his  wagon 
ran  was  visible  at  a  distance  of  half  a  square, 
and  he  did  not  see  It  because  he  was  talking 
to  a  companion,  and  was  not  looking.  It  was 
stated  In  the  opinion  by  Judge  Pearce  that 
"greater  watchfulness  is  required  of  the  driv- 
er of  a  team  uiion  a  dty  street  than  of  a 
pedestrian  upon  the  sidewalk,  and  what 
would  be  negligence  In  law  in  tlie  former 
case  might  not  be  in  the  latter."  The  cases 
from  other  Jurisdictions  to  which  our  atten- 
tion has  been  called  upon  the  question  of  con- 
trlbtitory  negligence  Involved  causes  of  injury 
which  the  evidence  conclusively  showed  might 
bare  been  avoided  by  the  exercise  of  due 
care.  In  the  present  case  such  a  condition 
of  proof  does  not  exist 

By  the  fourth  prayer  offered  on  behalf  of 
the  contractors,  the  proposition  was  submit- 
ted. In  substance,  that,  if  both  tbe  defendants 
and  the  plaintiff  were  negligent  and  the  neg- 
ligence of  each  contributed  to  the  accident, 
tben  the  verdict  must  be  for  the  defendants, 
even  though  the  Jury  should  find  the  negli- 
gence of  the  defendants  to  have  been  greater 
than  that  of  tbe  plaintiff.  It  is  not  neces- 
sary to  discuss  this  prayer  further  than  to 
say  that  we  do  not  find  its  theory  supported 
by  any  legally  sufficient  evidence  of  the 
plafntUTs  negligence.  There  was  evidence 
offered  by  the  defendants  as  to  the  location 
of  street  lamps  In  the  parkway  of  the  avenue 
In  which  tbe  accident  occurred,  and  as  to 
their  being  lighted  at  the  tlme^  but  there  was 
notbing  aflbrmatlTe  to  show  that  there  was 
soffldent  light  at  the  place  at  which  the 
frame  was  located  to  reveal  It  to  a  person 
exercising  ordinary  care.  In  order  to  grant 
this  instruction,  It  would  be  necessary  to  bold 
that  the  Jury  might  Infer  negligence  on  the 
part  of  the  plaintlfl  from  the  mere  &ict  that 


she  failed  while  walking  at  night  with  a 
child  In  her  arms  to  see  a  dark  obstruction 
nine  Inches  high  lying  on  the  sidewalk  at  a 
place  where  Its  presence  was  not  to  be  sus- 
pected. A  finding  of  contributory  negligence 
under  such  circumstances  could  only  be  the 
result  of  conjecture.  The  rejection  of  the 
prayer  was  proper. 

The  city  and  the  contractors  offered  pray- 
ers for  the  withdrawal  of  the  case  from  the 
Jury  upon  the  theory  that  there  was  no 
legally  sufilcient  evidence  of  negligence  on 
the  part  of  the  respective  defendants.  These 
prayers  were  rejected  by  the  court  below. 
The  testimony  was  in  conflict  as  to  wbether 
there  was  a  light  on  the  obstruction  at  any 
time  prior  to  the  accident  and  also,  as  al- 
ready stated,  as  to  whether  the  frame  was 
negligently  placed  and  kept  on  the  sidewalk; 
and  the  refusal  of  the  proposed  instructions 
was  clearly  correct  There  were  other  pray- 
ers offered  by  the  defendants  which  the  court 
below  declined  to  grant  but  no  reference 
was  made  to  them  In  the  argument  on  be- 
half of  the  defendants,  and  we  will  not  dis- 
cuss them  separately,  but  will  simply  st^te 
that  they  were  all  at  variance  with  the 
principles  we  have  discussed  and  applied  to 
the  case,  and  that  we  find  no  error  In  their 
rejection. 

The  two  prayers  submitted  by  the  plain- 
tiff correctly  presented  the  Issues  of  fact  to 
the  Jury  and  defined  the  measure  of  dam- 
ages, and  the  special  exception  to  them  on 
the  ground  that  they  were  not  supported  by 
legally  sufficient  evidence  of  the  delivery  of 
the  frame  to  the  defendants  prior  to  the  ac- 
cident or  of  the  plaintiff's  due  care,  or  of 
the  defendants'  negligence^  was  properly 
overruled. 

In  the  first  bill  of  exceptions  the  defend- 
ants noted  their  objection  to  the  admission 
in  evidence  of  an  ordinance  of  the  city  of 
Baltimore  applicable  by  its  terms  to  munici- 
pal agents  and  employes  as  well  as  to  all 
other  i)ersons,  providing  that  building  ma- 
terial left  In  any  of  the  streets,  lanes,  or 
alleys  of  the  city  should  during  the  night 
"be  designated  by  displaying  a  lighted  lamp 
or  lantern  at  such  part  of  the  same  as  to 
be  easily  observed  by  persons  passing  along 
the  streets." 

n,  9]  This  evidence  was  competent  not 
only  as  reflecting  upon  the  duty  of  the  de- 
fendants in  the  premises,  but  also  as  em- 
phasizing the  right  of  tjie  plaintiff,  with 
her  presumptive  knowledge  of  the  ordinance, 
to  assume  that,  in  the  absence  of  such  a 
signal  of  danger,  the  street  was  safe  for  her 
passage.  In  the  case  of  Flynn  v.  Canton 
Co.,  40  Md.  312,  17  Am.  Rep.  003,  cited  in 
support  of  this  exception,  there  was  no  ques- 
tlOTi  as  to  the  admissibility  of  evidence,  and 
the  point  of  the  decision  was  that  the  fail- 
ure of  an  abutting  owner  to  comply  with 
an  ordinance  requiring  under  a  prescribed 
penalty  the  removal  of  snow  from  the  side- 
walks in  Baltimore  dty  did  not  make  him 
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liable  to  a  person  injured  by  a  fall  occasion- 
ed'by  an  accnmulation  of  snow  and  Ice  In 
frost  of  the  defendant's  dwelling. 

The  second,  fifth,  sixth,  ninth,  and  toith 
exceptions  were  not  pressed.  There  is  no 
reversible  error  in  any  of  the  rulings  to 
which  they  relate. 

[1 6]  In  the  third  bill  of  exceptions  the  de- 
fendants complain  of  the  admission  of  a 
statement  by  the  plaintltf  in  describing  her 
injuries,  to  the  effect  that  her  hearing  was 
nfTected  by  the  injury  she  had  sustained  to 
the  right  side  of  her  head  when  she  fell 
over  the  frame.  This  was  claimed  to  be 
objectionable  on  the  ground  that  the  dec- 
laration did  not  mention  loss  of  hearing  as 
one  of  the  consequences  of  the  accident  It 
was  urged  that,  where  a  plaintiff  proposes 
to  claim  for  injury  to  one  of  the  special 
senses,  the  defendant  should  be  given  notice 
of  such  a  claim  in  the  declaration,  as  other- 
wise he  may  be  subjected  to  surprise  at  the 
trial.  In  the  present  declaration  it  is  aver- 
red that  the  plaintiff's  right' leg  was  severe- 
ly and  permanently  Injured,  that  her  head 
was  badly  bruised  and  her  system  generally 
shocked,  and  that  she  sustained  other  per- 
manent injuries.  The  defendants  were  thus 
apprised  that  the  plaintiff's  claim  was  in- 
tended to  cover,  not  only  the  wounds  specif- 
ically mentioned,  bat  also  other  injurious  ef- 
fects of  the  fall,  and  in  our  opinion  the  Im- 
pairment of  her  hearing  as  a  consequence 
of  the  Injury  to  her  bead  was  competeut  to 
be  proved  as  an  element  of  damage. 

[11]  The  fourth  exception  is  unimportant. 
A  question  propounded  to  the  plaintiff  on 
cross-examination  was  ruled  improper,  ap- 
parently because  it  assumed  conduct  on  her 
part  to  Which  she  had  not  testified;  but  It 
was  at  once  repeated  in  another  form  and 
answered  without  objection. 

[12]  It  appears  from  the  seventh  bill  of  ex- 
ception that  the  court  below  refused  to  per- 
mit a  witness  to  answer  a  question  as  to 
whether  Broadway  was  a  well-lighted  block 
as  compared  with  other  parts  of  the  dty. 
There  was  no  issue  of  negligence  in  rela- 
tion to  the  ordinary  lighting  of  the  street, 
and  there  was  full  proof  as  to  the  location 
of  the  lamps  in  that  vicinity,  and  the  fact 
that  they  were  lighted  at  the  time  of  the 
accident  The  inquiry  as  to  whether  the 
block  was  well  lighted  as  a  matter  of  com- 
parison was  therefore  irrelevant.  The  eighth 
exception  presents  the  same  question,  and 
the  evidence  to  which  It  refers  was  prop- 
erly excluded. 

[It]  The  eleventh,  twelfth,  thirteenth,  and 
fourteenth  bills  of  exception  refer  to  testi- 
mony admitted  in  rebuttal  to  the  effect  that 
on  various  nights  between  November  2d,  the 
date  of  the  accident  and  the  latter  part  al 
the  same  month,  there  was  no  light  on  the 
frame.   This  was  in  contradiction  of  the  tes- 


timony given  by  the  contractors'  material- 
man, previously  noted,  that  beginning  wltb 
October  24th  he  had  himself  placed  a  lighted 
lamp  on  the  obstructioa  every  night  and 
had  taken  it  away  every  morning,  until  tlie 
removal  of  the  frame  about  the  last  weelE 
in  November.  It  Is  objected  that  this  evi- 
dence on  both  aides  was  irrelevant  except 
in  so  far  as  it  related  to  the  presence  oc  ab- 
sence of  the  light  on  the  night  of  the  ac- 
cident, but  that  the  testimony  of  the  defend- 
ants' witness  on  the  subject  having  been 
admitted  without  objection,  could  not  be 
made  the  occasion  for  the  introduction  ot 
immaterial  evidence  in  rebuttal  by  way  of 
contradiction.  This  objection  incorrectly  as- 
sumes the  irrelevancy  of  the  evidence  sought 
to  be  rebutted.  As  indicating  care  and  dili- 
gence in  the  maintenance  of  the  light,  it 
was  competent  for  the  defendants  to  prove 
by  the  employ^  to  whom  they  had  commit- 
ted the  duty  that  he  had  given  the  matter 
his  personal  attention  every  night  without 
Intermission  until  the  obstruction  was  re- 
moved. 

[14]  This  testimony  was  pertinent  to  the 
Issue  of  negligence,  and  the  contradictory 
evidence  offered  in  rebuttal  was  equally  com- 
petent. 

We  find  no  reversible  error  in  any  of  the 
rulings  presented  for  review,  and  the  judg- 
ment will  be  affirmed. 

Judgment  afiirnied,  with  costs. 


HBNDRTCK  v.  STATE. 
(Court  of  Appeals  of  Maryland.    April  6,  1911.) 

1.  Criminal  Law  (§  1011*)  —  BxisixnCK    of 
Otbkb  Remkdy. 

Lews  1910,  CL  207,  regTiIating  motor  ve- 
hicles, provides.  In  section  140p,  that  magistrates 
shall  have  jurisdiction  of  offenses  thereunder, 
and  gives  an  appeal  only  to  the  circuit  court. 
SelA,  that  a  wnt  of  certiorari  should  not  be 
issued  to  test  the  jurisdiction  of  the  circuit  or 
justice  court  for  the  Court  of  Appeals  will,  in 
suits  such  as  this,  entertain  an  appeal  or  writ 
of  error,  though  not  provided  for,  to  test  the 
jarlsdlction  of  the  inferior  tribunals. 

[Ed.    Note.— For    other    cases,    see   Crimiual 
Law,  Dec.  Dig.  i  1011.*] 

2.  Courts  (|  207*)— Court  o»  Afpkals— Cer- 
tiorari. 

The  Court  of  Appeals  has  apellate  juris- 
diction only,  and  may  not  issue  writs  of  certio- 
rari in  original  proceedings. 

[Ed.  Note.— For  other  oases,  see  Courts,  Dec. 
Dig.  §  207.*] 

3.  Criuinai.  Law  ({  1011*)  —  GaoaRDS— Ju- 

RisDicTioii— Lack  or. 

Laws  1910,  c.  207,  §  140p.  which  is  iiert 
of  the  law  regulating  motor  vehicles,  providee* 
that  any  person  accused  of  an  infraction  may 
be  tried  fay  the  nearest  justice  of  the  peace,  and, 
if  convicted,  may  have  an  appeal  to  the  circuit 
court.  One  accused  of  a  violation  was  con- 
victed in  the  justice  court  and  appealed  to  the 
circuit  court.  Held,  that  the  circuit  court  had 
jurisdiction  to  determine  the  constitutionality 
of  the  law,  and  certiorari  should  not  issue  on 
the  ground  that  the  circuit  court  was  without 
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JuiiadlctioQ,  though   its  detennination  was  «r- 


[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Dec.  Dig.  1 1011.*] 

4.  Cbuqjiai.  liAW  (S  lOll*)— Review. 

Under  Laws  1910,  c.  207,  regulating  motor 
vehicles,  and  providing  in  section  140p  that  the 
nearest  Justice  shall  itave  authority  to  try  of- 
fenders who  may  appeal  to  the  circuit  conr^ 
one  wishing  to  attack  the  constitutionality  m 
the  law  and  obtain  review  of  the  decision  of 
the  circuit  court  by  the  Court  of  Appeals 
(hould  sue  out  of  the  rircuit  court  a  writ  of 
certiorari  directed  to  the  justice,  and  take  an 
appeal  from  the  determination  of  the  writ,  for 
that  determin&tion  is  an  exercise  of  the  circuit 
court's  common-law  fonctions  from  which  ap- 
peal will  lie. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Jmw,  Dec  Dig.  i  1011.*} 

Jolin  T.  Hendrlck  was  convicted  in  a  jus- 
tice eourt  of  operating  bis  automobile  with- 
out lutTlng  paid  the  registration  fee,  and 
he  appealed  to  the  circuit  court,  where  the 
judgment  was  afDrmed.  On  application  for 
certiorari  to  tbe  circuit  court.  Application 
denied. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  PATTISON,  and 
DRNER,  JJ. 

Ralston,  Slddons  &  Richardson,  for  appel- 
lant. Isaac  liObe  Straus,  Atty.  Gen.,  for  the 
Sute. 

BOYD,  C.  J.  Jobn  T.  Hendrlck  filed  a  pe- 
tition In  tbls  court  for  a  writ  of  certiorari 
directed  to  the  circuit  court  for  Prince 
George's  county,  to  the  end  that  the  case 
against  him  referred  to  in  the  petition  may 
he  reviewed,  and  that  the  Judgment  of  the 
drcnlt  court  may  be  quashed.  The  petition- 
er was  arrested  for  operating  his  automobile 
without  having  paid  the  registration  fee  re- 
quired by  section  133  of  the  motor  vehicle 
law  of  Maryland  passed  in  1910  (chapter 
207),  and  was  taken  before  a  Justice  of  tbe 
peace  for  Prince  George's  county.  He  filed 
a  motion  to  quash  tbe  warrant  on  the  ground 
that  tbe  act  was  unconstitutional,  which  was 
overruled  by  the  Justice,  and  he  was  then 
tried,  found  guilty,  and  fined  the  sum  of  $15. 
He  then  entered  an  appeal  to  the  drcoit 
court  for  that  county,  and,  the  record  of  tbe 
proceedings  before  tbe  Justice  bavlng  l)een 
transmitted  to  that  court,  tbe  petitioner  was 
there  tried,  and  tbe  Judgment  of  tbe  Justice 
was  affirmed.  Section  140p  of  tbe  act  of 
1910  gives  any  person  convicted  by  a  Jus- 
tice of  any  offense  under  the  subtitle  of  the 
act  tbe  right  to  appeal  to  the  court  of  crim- 
inal jurisdiction  of  the  county  In  wblcb  be 
may  be  convicted,  which  Is  the  circuit  court 
Tlie  petitioner  availed  himself  of  that  rli^t, 
but  contends  tbat  be  is  entitled  to  tbe  writ 
of  certiorari  on  tbe  ground  that  tbe  act  Is 
unoonstitntionai,  and  that  for  that  reason  the 
court  was  acting  outside  of  the  Jurisdiction 


coaferred  upon  it  by  law,  tbe  contention  of 
tbe  petitioner  l)elng  that  the  circuit  court 
was  In  error  in  assuming  Jurisdiction  of 
tbe  case  wbm  it  bad  before  It  an  agreed 
statement  of  facts  showing  that  be  was  a 
citizen  of  tbe  United  States,  a  resident  of 
the  dty  of  Washlngtoi,  in  tbe  District  of 
Oelnmbia,  and  conducted  and  operated  his 
automobile  from  tbe  citv  of  Washington  Into 
Prince  George's  county;  and  while  tempora- 
rily operating  tbe  same  as  aforesaid  was  ar- 
rested in  HyattsTllle,  in  said  county,  on  tbe 
charge  of  operating  bis  said  automobile  on 
tbe  highways  In  the  state  of  Maryland  with- 
out having  procured  the  certificate  of  regis- 
tration required  by  section  133  of  tbe  motor 
vehicle  law  of  said  state. 

So  far  as  we  are  aware,  this  is  the  first 
time  an  application  has  been  made  to  this 
court  to  grant  tbe  writ  of  certiorari  to  tbe 
circuit  court  (or  any  court  bavlng  like  ju- 
risdiction) on  tbe  ground  that  tbe  latter, 
wboi  sltljng  in  its  appellate  capacity,  hear- 
ing an  appeal  from  a  Justice  of  the  peace  or 
other  tribunal  wlilcb  was  authorized  by  law 
to  be  taken  to  it,  bad  exceeded  its  Jurisdic- 
tion. That  fact  alone  should  cause  us  to 
be  extremely  cautious  In  entertaining  such 
an  appllcati(Hi,  for  our  reports  contain  many 
decisions  in  wlilcb  tbe  Jurisdiction  of  tbe 
circuit  court  (we  need  not  mention  other 
courts  exercising  like  Jurisdiction)  has  been 
attacked  on  tbe  ground  that  the  Justice  of 
the  peace  or  other  tribunal  appealed  from 
did  not  have  Jurisdiction,  and  hence  tbe 
lower  court  did  not  have  it  If  it  bad  been 
supposed  by  the  profession  that  there  was 
a  remedy  by  the  writ  of  certiorari,  it  would 
surely  have  heretofore  been  resorted  to  by 
some  of  the  attorneys  engaged  in  such  cases. 

[1]  We  have  frequenOy  decided  that,  al- 
though when  a  statute  gives  tbe  right  of  ap- 
peal to  tbe  lower  court  and  no  appeal  is  ex: 
pressly  given  to  this  court,  ordinarily  we 
have  no  Jurisdiction  to  entertain  an  appeal 
from  the  Judgment  of  the  lower  court.  If 
the  lower  court  and  the  Justice  or  other 
tribunal  appealed  from  did  not  have  Juris- 
diction, we  would  entertain  an  appeal  or 
writ  of  error  on  that  ground.  As  that  is 
thoroughly  established  in  this  state,  it  would 
of  Itself  be  sufficient  reason  for  refusing  to 
grant  a  writ  of  certiorari  to  test  the  ques- 
tion of  jurisdiction,  as  appeals  or  writs  of 
error  are  tbe  usual  methods  of  bringing  cas- 
es before  this  conrt  for  review,  and  nothing 
could  be  accomplished  in  such  cases  by  writs 
of  certiorari,  which  could  not  be  by  one  of 
those  methods.  It  is  true  It  was  said  in 
Gaither  v.  Watklns,  66  Md.  576,  8  Ati.  464, 
that  we  were  not  prepared  to  go  to  the  ex- 
tent of  saying  that  "a  writ  of  certiorari 
ought  not  to  Issue  In  any  case  where  a 
party  has  a  remedy  by  appeal  or  by  writ  of 
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error,"  bnt  It  was  also  there  said  that  "the 
writ  ought  not  to  be  granted  In  any  case 
where  the  party  has  a  right  of  appeal,  ex- 
c^t  for  the  purpose  of  testing  the  Jurisdic- 
tion of  the  tribunal  below."  That  had  ref- 
erence to  an  application  to  such  a  court  as 
the  circuit  court  for  the  writ  of  certiorari, 
to  be  Issued  to  an  inferior  trlbimal,  and  the 
reason  why  that  court  should  allow  the  writ 
to  test  the  jurisdiction  is  given  In  tliat  opin- 
ion, and  Is  not  In  any  way  applicable  to  this 
court  Hie  reason  there  assigned  was  that 
an  appeal  to  the  circuit  court  from  an  in- 
ferior tribunal  "brings  up  the  case  generally 
on  its  merits,  and  this  would  in  a  case  like 
the  one  before  us,  inyolvlng  the  question 
whether  the  public  convenience  required  the 
road  to  be  open,  subject  the  parties  to  an 
exi)enslve  and  protracted  litigation;  where- 
as, by  certiorari,  to  test  merely  the  Jurisdic- 
tion of  the  commissioners,  the  question  is 
one  to  be  decided  on  the  face  of  the  proceed- 
ings themselves.  In  such  cases  it  is  a  more 
efficient  remedy  than  by  appeal."  In  this 
court  we  could  not  consider  the  merits  of 
the  case,  but  could  only  entertahi  the  ques- 
tion of  Jurisdiction,  which  could  be  done  as 
fully  and  as  thoroughly  by  appeal  or  writ 
of  error  as  by  certiorari.  There  is  therefore 
no  valid  reason  for  granting  the  latter. 

[2]  It  would  certainly  be  contrary  to  all 
precedents,  and  not  In  accordance  with  the 
purposes  for  which  this  court  was  constitut- 
ed, to  Issue  the  writ  of  certiorari  in  such  a 
case  as  this.  In  many  of  the  states  there 
are  constitutional  or  statutory  provisions  au- 
thorizing their  highest  appellate  courts  to 
Issue  this  writ,  as  will  be  seen  by  a  reference 
to  4  Ency.  of  PI.  &  Pr.  16,  et  seq.  But  this 
court  is  one  of  appellate  Jurisdiction  only. 
In  Sevinskey  v.  Wagus,  76  Md.  335,  25  Atl. 
468,  we  held  that  a  statute  which  provided 
that  "the  Court  of  Appeals,  and  the  chief 
Judge  thereof,  shall  have  the  power  to  grant 
the  writ  of  habeas  corpus,  and  to  exercise 
jurisdiction  in  all  matters  relating  thereto 
throughout  the  state,"  was  unconstitutional 
and  void,  as  the  Legislature  had  no  power 
to  confer  upon  the  appellate  court  such  orig- 
inal Jurisdiction.  In  passing  on  the  question 
Chief  Judge  Alvey  said:  "The  Constitution 
(article  4,  }  14),  in  defining  the  jurisdiction 
of  this  court,  declares  that  'the  jurisdiction 
of  said  Court  of  Appeals  shall  be  coextensive 
with  the  limits  of  the  state,  and  such  as  now 
is  or  may  hereafter  be  prescribed  by  law'; 
that  is  to  say,  such  appelate  Jurisdiction  as 
the  court  then  bad  or  might  thereafter  have 
conferred  upon  it.  The  court  at  the  time  of 
the  adoption  of  the  present  Constitution  bad, 
under  former  Constitutions,  appellate  Juris- 
diction only;  and  the  terms  by  which  the 
Jurisdiction  is  defined  in  the  present  Consti- 
tutioo  are  substantially  the  same  in  meaning 
as  those  employed  in  the  Constitutions  of 
1851  and  1864.  It  would  therefore  seem  to 
be  dear  that  th*  Jurisdiction  of  this  court 


is  appellate  only;  for,  if  not  so,  and  the 
Legislature  could  confer  original  Jurisdiction 
upon  it  in  cases  of  habeas  corpus,  it  could 
also  confer  such  jurisdiction  In  cases  of  man- 
damus, or  in  cases  of  any  other  subject-mat- 
ter of  original  Jurisdiction.  This  manifestly 
was  never  contemplated  by  the  framers  of 
the  Constitution ;  and  therefore  the  attempt 
by  the  Legislature  to  confer  such  Jurisdiction 
is  simply  nugatory  and  void.  Ex  parte 
O'Neill.  8  Md.  227 ;  State  r.  Shields,  49  Md. 
301 ;  State  v.  Glenn,  54  Md.  594."  It  will  be 
observed  that  the  Legislature  liad  attempted 
to  confer  the  power  sought  to  be  enforced  in 
that  case. 

[3,  4]  Of  course,  it  was  not  intended  by 
that  decision  to  say  that  this  court  could  not 
grant  a  mandamus,  certiorari,  or  other  ap- 
propriate writ  In  aid  of  its  appellate  juris- 
diction, but  there  is  no  power  granted  to  it 
by  the  Constitution  to  issue  writs  of  man- 
damus, certiorari,  or  writs  In  cases  of  any 
other  subject-matter  of  original  jurisdiction, 
and  the  Legislature  has  not  attempted  to  do 
so,  if  it  be  supposed  that  it  could  constitu- 
tionally confer  such  power,  notwithstanding 
what  has  already  been  said  on  that  subject 
in  the  former  decisions  of  this  court.  Under 
our  system  It  would  be  of  little,  if  any,  use. 
If  it  had  the  power,  for,  as  we  have  already 
said,  the  question  of  Jurisdiction  of  the  cir- 
cuit court  and  of  the  Justices  of  the  peace 
or  other  inferior  tribunal  can  be  tested  by 
appeal  from  or  writ  of  error  to  the  circuit 
court,  and,  in  addition  to  that,  where  the 
writ  of  certiorari  is  sued  out  of  the  circuit 
court  to  test  the  power  and  jurisdiction  of 
the  Inferior  tribunal  to  act  at  all  In  the  mat- 
ter, the  circuit  court  acts  in  its  ordinary 
common-law  capacity,  and  an  appeal  will  He 
to  this  court  from  its  Judgment  (B.  &  H. 
Turnpike  Co.  v.  N.  C.  R.  R.  Co.,  16  Md.  Ifl3) ; 
and  that,  too,  notwithstanding  an  appeal  is 
given  by  the  statute  from  the  justice  of  the 
peace  or  other  inferior  tribunal  to  the  cir- 
cuit court  (Rayner  t.  State,  52  Md.  368;  2 
Poe  on  PI.  &  Pr.  {  723A).  But  even  if  we 
had  original  Jurisdiction,  and  were  called 
upon  to  issue  a  writ  of  certiorari  in  such  ease 
as  this,  there  would  still  be  conclusive  rea- 
sons why  we  should  not  do  so.  As  under  our 
decisions  it  is  settled  beyond  all  question 
that,  when  there  is  an  appeal,  the  writ  csm 
only  properly  issue  to  inquire  into  the  Juris- 
diction of  the  lower  court,  and  prevent  it 
from  transcending  the  powers  validly  con- 
ferred upon  it,  we  would  be  met  at  the  very 
threshold  of  this  case  by  the  fact  that  there 
is  nothing  to  show  that  the  lower  court  did 
exceed  its  Jurisdiction.  The  learned  counsel 
for  the  petitioner  overlook  the  distinction  sn 
often  made  by  this  court  between  cases  in 
which  there  ia  the  right  to  decide  and  those 
in  which  the  question  is  simply  whether  they 
were  rightly  decided,  or,  as  Chief  Judge  Mc- 
Sherry,  in  his  concise  and  forcible  way  of 
stating  propositions,  said  In  N.  T.  Mining  Co. 
y.  Midland  Co,  99  Md.  612.  68  AtL  217:  "The 
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Ingolry  here  Is,  not  whether  the  trial  court 
rlgbtly  decided,  bat  whether  it  had  the  right 
to  decide  what  It  did  decide."  If  the  lower 
coart  bad  the  right  to  decide  wbat  It  did 
decide,  then  no  question  can  be  made  in  this 
court  on  the  ground  of  want  of  jurisdiction, 
and  whether  it  rightly  decided  what  it  did  de- 
cide can  only  be  reviewed  by  this  court  when 
the  right  of  review  Is  given  it  If  that  court 
had  no  right  to  decide  the  constitntionality  of 
the  statnte,  when  raised  on  the  appeal  to  it, 
what  was  to  become  of  the  case?  No  other 
tribunal  was  given  authority  to  determine  It 
Sorely  it  cannot  be  the  law  in  this  or  any  otb- 
er  state  that,  because  the  constitutionality  of 
a  statute  is  attacked,  the  court  must  then  and 
there  stop  all  proceedings  and  further  consid- 
eration of  it,  and  require  the  case  to  remain 
undetermined.  But  that  is  precisely  what 
the  contention  of  the  petitioner,  if  sustained, 
would  lead  to.  If  the  court  had  no  Juris- 
diction to  decide  that  the  law  was  constitu- 
tional, where  did  it  get  the  Jurisdiction  to 
do  what  the  petitioner  asked  it  to  do — de- 
cide that  It  was  not  constitutional?  When 
the  petitioner  took  the  appeal  and  the  papers 
were  transmitted  to  it,  it  not  only  had  the 
Jurisdiction  to  decide  the  case,  but  It  was 
its  manifest  duty  to  do  so,  unless  the  par- 
ties made  some  other  authorized  disposition 
of  it.  The  statnte  in  terms  says  that  "any 
person  so  convicted  of  any  offense  under  this 
subtitle  shall  have  the  right  of  appeal  from 
the  Judgment  of  such  Justice  of  the  peace, 
*  *  *  and  such  court  on  such  dppeal  shall 
hear  the  case  de  novo."  Mo  appeal  to  this 
court  ta  given,  but,  as  we  have  seen,  an  ap- 
peal will  lie  to  test  the  Jurisdiction.  The 
Judgment  of  the  court  to  which  the  appeal 
Is  taken  under  the  statute  is  therefore  as 
final  and  binding  on  the  parties  as  a  Judg- 
ment of  this  court  would  be  in  any  case  In 
which  Its  Judgment  is  final,  provided  the 
court  had  Jurisdiction,  and,  if  it  did  not 
have,  ample  remedy  is  aftorded  the  accused 
by  appeal  or  writ  of  error. 

It  is  not  unusual  for  state  courts  to  have 
questions  before  them  involving  provl.<;lons 
of  the  federal  Constitution,  and  It  cannot  be 
said  that  they  have  not  the  Jurisdiction  to 
determine  such  questions,  unless  there  be 
some  case  in  which  the  federal  courts  have 
exclusive  Jurisdiction.  When  the  state  court 
determines  the  question,  it  Is  final  and  bind- 
ing on  the  parties,  unless  reviewed  by  the 
tribunal  authorized  to  review  It,  and  It  can- 
not be  said  that  such  court  had  no  Juris- 
diction over  the  case  merely  because  a  fed- 
eral question  was  involved.  In  this  court  we 
frequently  have  such  questions  presented,  but 
it  has  never  been  suggested  that  our  deci- 
sions were  not  final  and  conclusive  on  the 
parties,  if  not  taken  to  the  Supreme  Court 
of  the  United  States.  In  Rayner  v.  State,  52 
Md.  368.  It  was  contended  that  the  statute 
under  which  the  traverser  had  been  con- 
victed before  the  Justice  of  the  peace,  which 
conviction  was  affirmed  by  the  circuit  court 


on  appeal,  was  unconstitutional.  Judge  Al- 
vey,  in  speaking  for  the  court,  said:  "But 
whatever  may  be  thought  of  the  particular 
provisions  of  the  statute  supposed  to  be  ob- 
noxious to  constitutional  objections,  and  if  the 
objections  were  conceded  to  be  well  taken, 
it  does  not  follow  that  the  right  of  appeal 
was  not  well  and  validly  given,  and  that  the 
circuit  court  would  not  have  power  and  Ju- 
risdiction to  hear  and  decide  the  case."  Aft- 
er saying  that  it  was  true  that  the  circuit 
court  was  not  In  the  exercise  of  its  ordi- 
nary common-law  Jurisdiction,  but  was  act- 
ing as  a  court  of  special  limited  Jurisdic- 
tion, he  continued:  "Its  Judgment,  however, 
rendered  within  •  the  limits  of  the  special 
Jurisdiction  conferred,  is  not  only  binding, 
but  is  final.  This  court  has  no  power  to 
review  It,  and  consequently  the  assignment 
of  errors  must  be  dismissed."  The  court 
went  on  to  say  that:  "If,  instead  of  the  ap- 
peal under  the  statute,  the  party  had  applied 
for  the  writ  of  certiorari,  upon  the-  specific 
ground  of  the  unconstitutionality  of  the  stat- 
ute, and  the  consequent  want  of  power  and 
jurisdiction  of  the  magistrate  to  proceed 
under  it,  the  circuit  court  thai  would  have 
been  in  the  exercise,  not  of  the  special  limit- 
ed Jurisdiction,  but  of  its  ordinary  common- 
law  Jurisdiction ;  and  from  its  Judgment  In 
the  premises  a  writ  of  error  or  an  appeal 
could  have  been  prosecuted  to  this  court." 
In  the  case  of  Judeflnd  v.  State,  78  Md.  510, 
28  Ati.  405,  22  L.  R.  A.  721,  the  Sunday  law 
was  attacked  on  the  grounds,  amongst  oth- 
ers, that  it  was  contrary  to  the  first  para- 
graph of  the  fourteenth  article  of  the  Con- 
stitution of  the  United  States  and  the  Bill 
of  Rights  of  Maryland.  This  court,  after 
repeating  what  In  substance  had  been  said 
in  Rayner  v.  State,  in  speaking  of  the  cir- 
cuit court,  said:  "That  court  had  the  power 
and  authority  to  entertain  the  appeal  from 
the  Judgment  of  the  Justice  on  the  question 
of  Jurisdiction,  as  well  as  on  other  grounds, 
and,  the  plaintiff  in  error  having  Invoked 
and  submitted  himself  to  Its  Jurisdiction, 
its  Judgment  is  final  and  conclusive."  See, 
also,  Messlck  v.  State,  82  Md.  583,  34  Atl. 
537;  Roth  v.  State,  89  Md.  524,  43  Atl.  769; 
Amsberger  v.  Crawford,  101  Md.  247,  61  Atl. 
413,  70  L.  R.  A.  497;  Josselson  v.  Sonne- 
bom,  110  Md.  546,  73  Atl.  650;  Smith  Pre- 
mier Co.  V.  Westcott,  112  Md.  148,  76  AtL 
1052 ;  2  Poe  on  PI.  &  Pr.  f  723A. 

It  wni  be  seen  from  the  cases  cited  and 
others  which  might  be  referred  to  that  if  it 
Is  desired  to  test  in  this  court  the  constitu- 
tionality of  a  law,  which  It  is  alleged  is  un- 
constitutional and  void,  and  hence  that  the 
Justice  cannot  lawfully  act  under  it,  appli- 
cation for  a  writ  of  certiorari  can  be  made 
to  the  circuit  court,  and  from  the  Judgment 
of  that  court  an  appeal  can  be  taken  to  this 
court,  but  If,  instead  of  doing  that,  there  is 
an  appeal  to  the  circuit  court,  under  the 
authority  of  the  statute  giving  such  appeal, 
its  Judgment  on  the  constitutionality  of  the 
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statute  as  wdl  as  upon  other  groonds  Is 
final  and  concluslTe.  Of  course,  If  fbe  jus- 
tice and  the  court  on  appeal  had  no  Juris- 
diction of  the'  subject-matter,  or  of  the  par- 
ties, by  reason  of  the  defendant  not  being 
summoned  or  something  of  that  kind,  then 
there  is  still  an  appeal  to  this  court,  but,  If 
the  circuit  court  had  Jurisdiction  over  the 
subject-matter  and  the  parties,  its  decision 
is  final.  But  In  none  of  those  cases  or  in  any 
others  in  this  state  has  it  ever  before  been 
said  or  suggested  that  an  application  can  be 
made  to  this  court  for  a  writ  of  certiorari 
directed  to  the  circuit  court,  when  the  latter 
had  decided  the  case  on  an  appeal  authorized 
by  the  statute.  That  would  simply  be  an 
unauthorized  method  of  having  this  court  re- 
view a  decision  of  the  circuit  court,  which  is 
made  by  the  statute  the  appellate  oonrt, 
without  further  appeal  to  this  court 

The  petitioner  in  his  notes  relied  on  Wil- 
liamson v.  Caman.  1  Olll  &  3.  196,  and 
Swann  y.  Cumberland,  8  Gill,  160,  as  well 
as  some  authorities  outside  of  this  state, 
but  there  Is  nothing  In  them  which  re- 
quires us  to  further  prolong  this  opinion  by 
a  discussion  of  them.  In  a  number  of  the 
other  states,  as  we  have  seen,  it  has  been 
held  that  under  their  Constitutions  and  stat- 
utes their  highest  appellate  courts  have  Jn- 
risdlction  to  Issue  this  writ,  but,  of  course, 
we  must  be  governed  by  our  own  Constitu- 
tion, statutes,  and  decisions,  and  there  is 
nothing  in  the  two  Maryland  cases  mentioned 
which  conflicts  with  what  we  have  said, 
especially  when  considered  ta  connection 
with  later  decisions,  where  such  questions 
as  we  have  been  considering  have  been  more 
directly  presented.  It  follows  that  the  appli- 
cation for  the  writ  of  certiorari  must  be 
denied. 

Application  for  writ  of  certiorari  denied 
and  the  petition  dismissed,  the  petitioner  to 
pay  the  costs. 


HBNDRICK  V.  STATE. 
(Court  of  Appeals  of  Maryland.    April  6,  1911.) 

Appeal  from  Circuit  Court,  Prince  Oeoiige'8 
County. 

John  T.  Hendrick  was  in  a  Justice's  court 
convicted  of  operating  his  automobile  without 
havinfr  paid  the  registration  fee,  and  he  ap- 
pealed to  the  circuit  court,  where  the  judgment 
was  affirmed.  On  application  for  certiorari  to 
the  circuit  court.     Application  denied. 

Argued  before  BOia>,  C.  J.,  and  BRISCOE, 
PBARCBk  BURKE,  PATTISON,  and  URN- 
BR,  JJ. 

Ralston,  Siddons  ft  Richardson,  for  appellant. 
Isaac  Lobe  Straus,  Atty.  Gen.,  for  the  State. 

BOYIX  O.  jr.  For  the  reasons  given  in  the 
case  of  John  T.  Hendrick  v.  State,  81  AU.  18, 
being  No.  73  on  the  docket  of  the  January  term, 
1911,  of  this  court,  the  application  for  the  writ 
of  certiorari  will  b«  denied. 

Application  for  writ  of  certiorari  denied  and 
petitfon  dismissed,  the  petitioner  to  pay  the 
costs. 


ZIBLIAN  V.  BAI/riMORE  PLATE  ICE 
CO.  (four  cases). 

(Court  of  Appeals  of  Maryland.    April  19, 
1911.) 

1.  DEPosrrs  in  Coitht  ((  2*)  —  Dispositiok 
Unoeb  Obder  of  Coubt— JumsnicTioN. 

An  order  requiring  money  to  be  brought 
iato  court  for  disposition  is  in  the  nature  or  a 
final  judgment  and  should  only  be  passed  upon 
evidence  conclusively  showing  the  present  lia- 
bility of  the  person  directed  to  deposit  it. 

[Ed.  Note.— For  other  cases,  see  Deposits  in 
Court,  Cent  Mg.  {  2;    Dec.  Dig.  {  2.*] 

2.  Bbceivebs  (g  163*)— DiSTBiBunoN  or  AjB- 
SKTS— Receiveb's  Notes— Pbefebences. 

An  order  in  refeiversbip  proceedings,  re- 
quiring the  receiver  to  bring  a  certain  sum  into 
court  to  discharge  unauthorised  receiver's  notes 
held  by  a  certain  creditor,  constituted  a  prefer- 
ence over  other  creditors  holding  similar  notes. 
[Ed.  Note.— £\>r  other  cases,  see  Beceivers, 
De&  Dig.  1 163.*] 

3.  RXCEIVXBS    (§    192*)— CHABGKS— DUPUCATE 

Chaboes. 

If  money,  appropriated  by  a  receiver  from 
the  assets  of  a  corporation,  was  charged  to  his 
personal  account,  ft  was  error  on  an  account- 
ing to  afcain  charge  him  with  such  money. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  §  192.*] 

4.  BiLU  AND   Notes   (i  340*)  — Bona  Fide 
PuBCHAsmis— Notice. 

The  purchaser  of  notes  of  the  receiver  of  a 
corporation  signed,  "Z.,  Receiver,"  and  indorsed 
by  nim  personally^  took  them  with  constructive 
notice  of  the  receiver's  want  of  authority  to  is- 
sue them,  so  that  the  corporation  was  not  lia- 
ble thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  {  842;    Dea  Dig.  i  340.*] 

6.  Beoeivebs  (g  103*)— AcooTTNTiNO — Cbedits. 
A  receiver  was  entitled  to  a  credit  for  mon- 
ey raised  by  notes  executed  by  him  without 
authority,  which  went  into  the  corporation's 
business. 

[Ed.  Note. — For  other  cases,  see  Beceivers. 
Dea  Dig.  §  193.*] 

Appeals  from  Ciircult  Court  No.  2  of  Bal- 
timore City;  Alfred  S.  Niles,  Judge. 

In  the  matter  of  the  receivership  of  the 
Baltimore  Plate  Ice  CSompany,  for  which  X^- 
gar  Zlellan  was  appointed  receiver.  From 
orders  requiring  the  receiver  to  bring  cer- 
tain funds  Into  court  and  removing  him  as 
receiver,  he  appeals  by  four  separate  ap- 
peals. Certain  decrees  reversed  and  others 
affirmed  In  part  and  reversed  in  part  and  re- 
manded. 

Argued .  before  BOYD,  C.  J.,  and  BBIS- 
COE,  PEARCB,  SCHMUCKEli,  THOMAS, 
PATTISON,  and  URNER,  JJ. 

George  P.  Bagby  and  Edwin  O.  Baetjer, 
for  appellant  W.  Bams  Trundle  and  Leigh 
Bonsai,  for  appellee. 

BBISCOE,  J.  There  are  four  appeals  in 
the  record  before  us,  and  they  are  from  sepa- 
rate decrees  of  circuit  court  No.  2  of  Balti- 
more City,  in  equity.  The  controversy  grows 
out  of  the  Uqnldatlon  of  the  affairs  of  the 
Baltimore  Plate  Ice  Company,  a  New  Jersey 
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corporation,  Trltli  Its  place  ot  bnskiess  In 
Baltimore  City  and  now  in  the  hands  of  re- 
ceivers. WliHe  there  are  four  appeals  tak- 
«t  from  separate  decrees  or  orders  of  the 
court  below,  It  Is  conceded  that  they  prac- 
tically present  but  two  controTersles,  and 
tbese  will  be  considered  as  on  two  appeals. 
The  appeals  were  entered  upon  the  same 
da;,  but  the  first  in  number  appearing  upon 
the  record  is  an  appeal  from  the  decree  of 
Jnly  20,  1910,  OTerruling  the  exceptions  of 
e>t  appellant  to  and  ratifying  the  audi- 
tor's account  stated  passed  on  the  petition 
of  the  Fairbanks  Company,  a  corporation  of 
the  state  of  New  Jersey,  requiring  the  ap- 
pellant, receiver,  to  bring  into  court,  within 
15  days,  the  sum  of  $7,650  with  interest,  be- 
ing the  amomt  of  certain  notes  issued  by 
him,  as  such  receiver,  to  the  Fairbanks  Com- 
pany, in  excess  of  his  authority,  and  in  de- 
fault thereof  authorizing  and  permitting  the 
bonds  of  tlie  receiver  to  be  put  in  suit  for 
the  recovery  of  the  amount  of  the  notes.  The 
second  appeal  is  from  a  decree,  passed  on 
the  5th  day  of  August,  1910,  making  final 
the  decree  of  the  20th  day  of  July,  1910,  and 
directing  the  bonds  of  the  receiver  to  be  put 
hi  suit  The  two  remaining  appeals  are  from 
decrees  of  the  court  below,  passed  on  the 
20th  day  of  July,  1910,  and  on  the  5th  day  of 
.\ngnst,  1910,  overruling  the  appellant's  ex- 
ceptions to  and  ratifying  the  auditor's  ac- 
count requiring  the  receiver  to  bring  Into 
conrt  the  som  of  $3,942.52  with  interest, 
within  15  days,  the  amount  being  alleged 
funds  of  the  Plate  Ice  Company,  stated  to 
have  been  wrongfully  converted  by  him  to 
his  own  use,  also  removing  him  as  such  re- 
ceiver, depriving  him  of  commissions,  and 
directing,  In  default,  the  lionds  to  be  put  in 
suit  The  decree  of  August  5,  1010,  made 
final  the  order  of  Jnly  20, 1910,  also  removed 
the  appellant,  as  receiver,  denied  him  all 
commissions  and  compensation,  and  directed 
the  co-receivers  to  put  the  bonds  in  suit 

The  facts  as  they  appear  from  the  record 
relate  to  both  appeals  and  will  be  now  brief- 
ly stated,  for  a  proper  understanding  of  the 
questions  involved  Dn  the  appeals,  and  wUl 
be  disposed  of  separately. 

On  the  25th  day  of  March,  1908,  the  appel- 
lant upon  application  of  certain  creditors 
was  appointed  sble  receiver  of  the  Baltimore 
Plate  Ice  Company  and  duly  qualified  as 
mcb.  The  decree  did  not  provide  for  a  dis- 
solution of  the  corporation  nor  for  the  sale 
of  its  property,  but  the  power  of  the  receiver 
seems  to  have  been  limited  to  the  preserva- 
tion of  the  property  of  the  corporation  and 
to  making  it  a  productive  and  profitable  busi- 
ness plant 

The  assets  of  the  corporation  consisted  of 
a  leasehold  Interest  In  certain  property 
known  as  Nos.  7,  9,  11,  and  13,  Frederick 
street,  Baltimore,  upon  which  had  been  erect- 
ed an  ice  factory  and  a  machine  building  for 
the  manufacture  of  ice,  at  a  cost  of  $35,000. 
There  was  outstanding  and  Issued  i^t  this 


date  $24,000  of  bonds,  and  Its  tmsecnred 
debts  amounted  to  about  $9,450. 

On  July  16,  1908,  the  receiver  was  author- 
ized by  an  order  of  court  (all  of  the  bond- 
holders and  creditors  consenting)  to  issue 
receiver's  certificates  and  notes  to  complete 
the  ice  plant  In  pursuance  of  this  order 
receiver's  certificates  to  the  amount  of  $30,- 
000  were  Issued  and  sold  to  complete  the 
building  and  make  the  first  payment  on  ma- 
chinery, and  these  were  made  a  first  lien  on 
the  assets  of  the  company.  Receiver's  notes 
to  the  amount  of  $26,300  were  also  issued 
to  the  manufacturers  in  payment  for  machin- 
ery, and  these  notes  were  made  a  second 
lien  on  the  assets.  There  was  also,  issued  by 
the  receiver,  in  excess  of  his  authority  and 
not  covered  by  the  court's  order,  receiver's 
notes  (to  be  hereafter  designated  receiver's 
notes,  not  authorized)  to  the  amount  of  $17,- 
406.66.  The  notes  held  by  the  Fairbanks 
Company  and  here  in  dispute  are  admitted 
to  be  a  part  of  the  notes,  so  Issued,  in  excess. 

On  the  2d  day  of  September,  1900,  upon 
the  petition  of  certain  creditors  of  the  Ice 
company,  Messrs.  John  P.  O'Ferrall,  W. 
Burns  Trundle,  and  Leigh  Bonsai,  members 
of  the  Baltimore  bar,  were  appointed  co-re- 
oelvers,  with  the  appellant 

On  the  81st  of  July,  1900,  the  appellant 
receiver  filed  the  following  report  showing 
the  status  of  the  affairs  of  the  company  and 
his  administration  of  the  office: 

Outatandlnc  Obligations. 

1.  Reoeivar'*  eertlflcatM  $  SO.OOO  00 

2.  Receiver'!  notes   2S,341  U 

5.  Bill!  payable  U,44S  5S 

4.  Bdgar  Zlelian  14.028  6S 

6.  Aects.  payable  (.442  66 

t  (7,257  90 

Ice  account  f  (.686  59 

Caah    330  17 

1101,274  « 
DIsburaementa. 

Plant,  maehlaarjr,  buildings,  etc |  86,6(8  4S 

Furniture   486  05 

Tools   and    fixtures 86  61 

Pay  roll,  telephone,  rents,  expenses,  etc..       7,885  07 

Interest  and  ezcbange 57(90 

Commission  tor  sals  of  Rec  Cert,  etc 1,345  00 

Coal    970  08 

Oils    298  97 

Insurance    604  00 

Oround  rent 1,125  00 

$100,079  U 
Accounts  raeelTabla 1,U6  ES 

*101,274  66 

It  also  appears  that  on  the  12th  of  No- 
vember, 1909,  the  receivers  sold  all  the  prop- 
erty of  the  company  for  $34,500,  and  there 
remained  for  distribution  the  sum  of  $21,604, 
to  be  paid  on  account  of  the  authorized  re- 
ceiver's certificates,  being  the  first  Uen  npon 
the  company's  assets. 

On  the  15th  of  November,  1909,  on  petition 
of  the  Fairbanks  Company,  a  creditor  of  the 
ice  company,  and  holding  $7,650  of  the  unau- 
thorized and  overissued  receiver's  notes,  the 
court  below  directed  the  receiver  to  bring 
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into  court  the  sum  of  |7,05O,  to  be  paid  tbe 
petitioner,  and  that  the  receiver  bonds  be  put 
in  BQit 

This  brines  ns  to  a  consideration  of  the 
questions  raised  on  the  appeals,  from  the 
decrees  of  tlte  20th  of  July  and  August  S, 
1910,  relating  to  the  Fairbanks  Ckmipany's 
claim,  being  the  amount  of  the  notes  held  by 
them  and  which  the  auditor  found  were  in- 
cluded In  the  unauthorized  OTerissue  of  notes. 

Practically,  the  only  question  before  the 
auditor  was  the  fact  whether  the  notes 
formed  a  part  of  the  unauthorized  issue. 
By  the  order  of  the  3d  day  of  December, 
1909,  the  papers  were  referred  to  the  audi- 
tor "to  state  an  account  of  all  notes  issued 
by  the  receiver  in  excess  of  the  authority 
conferred  by  the  orders  of  court,  and  show- 
ing whether  or  not  the  receiver's  notes  held 
by  the  Fairbanks  Company  were  included 
in  tbe  unauthorized  overissue.  The  report 
of  the  auditor,  on  May  2,  1910,  shows  that 
he  was  unable  to  ascertain  the  total  over- 
Issue,  but  that  the  Fairbanks  notes  were  a 
part  of  them.  The  court  in  its  decrees  here 
appealed  against  not  only  ratified  the  audi- 
tor's report  as  to  the  finding  of  the  over- 
issue, but  it  made  this  report  a  basis  for  the 
order,  directing  the  receiver  to  bring  the 
amount  of  the  Fairbanks  notes  into  court  to 
be  paid  to  that  company  and  directed  the 
bonds  of  the  receiver  to  be  put  In  suit. 
In  other  words,  the  court  held  that,  because 
the  auditor  found  that  these  notes  were 
overissues,  the  finding  of  this  fact  was  a 
sufficient  reason  and  ground  for  directing 
the  money  to  be  brought  into  court,  and 
to  be  paid  to  the  holder  of  these  notes. 

[1]  There  was  error,  we  think.  In  all  three 
of  the  directions  of  this  decree,  because,  it 
is  well  settled,  that  an  order  of  this  char- 
acter is  in  the  nature  of  a  final  Judgment 
and  decree,  and  it  will  not  be  passed  ex- 
cept upon  such  proofs  and  findings  as  will 
conclusively  establish  the  party's  liability 
and  that  the  money  is  due  and  payable  by 
the  party  directed  to  bring  it  into  court 

In  Dillon  V.  Connecticut  Ins.  Co.,  44  Md. 
386,  it  is  said,  though  the  practice  of  order- 
ing money  into  court  has  become  one  of  the 
most  ordinary  methods  by  which  the  court 
enforces  its  jurisdiction  of  preserving  prop- 
erty in  dispute  pending  a  litigation,  there 
are  certain  well-defined  restrictions  and  limi- 
tations upon  it  which  courts  of  equity  should 
always  be  careful  to  observe.  These  limi- 
tations are  well  stated  in  the  cases  in 
our  own  state.  Daniell,  Ch.  Pr.  c.  41,  (  1; 
Contee  v.  Dawson,  2  Bland,  270. 

In  Hopkins  t.  McEldery,  4  Md.  Ch.  23,  the 
chancellor  said  the  facts  ui>on  which  the 
party  relies  must  be  found  in  the  case,  ei- 
ther admitted  or  so  established  as  to  be 
open  to  no  further  controversy  at  any  sub- 
sequent stage  of  the  proceedings,  and  in 
concluding  the  opinion  held  that,  at  all 
events,  it  is  certahily  not  now  in  the  power 


of  the  court  to  say  that  the  fact  that  tbe 
defendant  owes  this  precise  sum  is  so  con- 
clusively established  as  to  be  open  to  no 
further  controversy  at  any  stage  of  tbe  con- 
troversy. 

In  McKlm  ▼.  Thompson,  1  Bland,  15B,  tbe 
chancellor,  th«re,  in  dealing  with  this  sub- 
ject, said:  "It  is  held  to  be  a  fundamental 
axiom  that  the  judgment  of  a  court  must 
be  the  conclusion  of  law  arising  from  the 
facts  presented  to  it  And  in  the  applica- 
tion of  this  maxim  there  is  nothing  peculiar 
in  the  character  of  the  court,  or  in  the  mode 
of  Judicial  proceeding,  by  which  it  can  be 
at  all  affected  or  varied.  It  is  a  fundamen- 
tal principle  applicable  to  all  courts,  and 
from  which  none  are  allowed  to  depart. 
Tbe  Judgment  of  a  court  of  law  Is  the  legal 
result  of  the  facts  admitted  by  the  parties, 
or  found  by  the  Jury;  and  so,  too  the  decree 
of  a  court  of  chancery  is  the  result,  accord- 
ing to  principles  of  equity,  arising  from  the 
facts  found  in  the  bill,  answer,  proceedings 
and  proofs.  Such  is  the  acknowledged  foun- 
dation of  all  final  and  general  Judgments 
or  decrees.  But  interlocutory  orders  and  de- 
crees affecting  rights  must,  so  far  as  they 
go,  have  a  similar  basis,  because  no  court 
of  judicature  can  arbitrarily  make  a  par- 
tial, any  more  than  a  total,  disposition  of 
the  rights  of  things  or  persons,  without 
such  a  foundation.  The  judge  can  go  no 
further  than  to  apply  the  rule  to  the  case, 
or  to  pronounce  the  law  upon  tbe  facts, 
either  partially  or  wholly.  It  Is  of  the  very 
nature  of  Judicial  power  to  be  so  limited. 
It  is,  however,  of  no  importance,  as  regards 
this  principle,  how  the  facts  are  made  to 
appear,  or  In  what  shape  they  are  present- 
ed to  the  tribunal;  whether  by  confession, 
by  arithmetical  calculation,  by  necessary 
deduction,  or  by  positive  and  direct  proof. 
It  la  enough  that  the  facts  are  so  placed 
before  the  tribunal  as  to  preclude  all  further 
denial  of  them.  The  court  may  then  be 
called  on.  In  cases  like  this,  to  pass  an  or- 
der, or,  in  other  words,  to  pronounce  the 
equity  resulting  from  the  facts." 

We  shall  not  undertake  to  recapitulate  the 
facts,  nor  to  answer  the  various  contentions 
of  the  parties  to  the  record,  in  this  case, 
because  we  are  clearly  of  the  ot)lnic«  that 
tbe  decrees,  upon  this  state  of  the  record^ 
were  not  properly  passed. 

There  was  no  proper  foundation  to  Jus- 
tify the  final  decree,  directing  the  money 
to  be  paid  to  the  Fairbanks  Company,  or 
to  warrant  the  conclusion  of  the  liability  ot 
tbe  recover  to  this  company.  The  fact  that 
these  notes  were  unauthorized  did  not  Jus- 
tify a  decree  or  judgment  for  the  amount 
of  the  notes,  in  favor  of  the  Fairbanks  Com- 
pany, under  the  facts  of  the  case.  It  was 
not  conclusive  as  to  bis  liability  without  fur- 
ther proceedings,  and  without  an  opportunity 
to  defend,  and  this  liability  was  clearly  de- 
nied by  the  answer.    The  claim  was  not  aa 


Digitized  by 


Google 


Xd) 


IN  B£  BBISTOR'S  ESTATE 


25 


of  the  tmst  estate  for  dlstribntlon  by 
the  receiyera,  but  a  claim  to  be  asserted  in 
an  action  at  law,  by  the  Fairbanks  Com- 
pany, if  such  right  existed. 

The  record  shows  the  assets  of  the  com- 
pany for  distribution  to  claimants  amoantf>d 
to  about  121,804,  while  the  receiver's  certifi- 
cates outstanding  which  constitute  a  first 
Hen  amount  to  $30,000. 

li\  Besides  this,  there  are  other  holders 
of  unauthorized  notes  in  the  same  position 
as  the  Fairbanks  Company,  and  the  order 
of  court  constituted  a  preference  over  the 
other  creditors  in  the  identical  situation. 

The  question  of  the  measure  of  damages 
and  the  liability  of  a  person  acting  In  a 
repreaentatlye  capacity,  for  an  unauthorized 
act,  is  settled  in  this  state,  and  elsewhere. 
Bronmel  v.  Rayner,  68  Md.  47,  11  Atl.  833; 
Lane,  Adm'x.  t.  Lantz,  27  Md.  212;  Fair- 
banks T.  Humphries,  18  Q.  B.  DIt.  64;  Sim- 
mons ▼.  Patchett,  7  El.  &.  Bl.  670;  Cyc.  yoI. 
34.  p.  803. 

The  next  inquiry  relates  to  the  appeals 
from  the  decrees  directing  the  receiver  to 
bring  into  court  the  sum  of  $3,942.52,  alleg- 
ed to  be  the  funds  of  the  receivership  mis- 
appropriated by  him.  It  is  admitted  there 
is  a  balance,  an  overdraft  of  about  $800, 
due  by  the  receiver  to  the  trust  estate,  for 
funds  unaccounted  for;  but  it  is  insisted 
that  the  principle  adopted  and  the  method 
by  which  the  liability  of  the  receiver  was 
ascertained  in  the  case  was  improper  and 
erroneous. 

It  will  be  seen  that  the  books  and  ac- 
counts of  the  receiver  were  kept  by  an  ac- 
countant appointed  by  the  court,  and  they 
appear  to  be  In  proper  balance.  The  record 
shows  that  the  account  contains  an  entry 
of  all  amounts  advanced  by  the  receiver  to 
the  tmst  estate,  and  the  repayment  of  those 
amounts  by  him.  A  separate  account  was 
kept  on  the  books,  marked  "Edgar  Zlelian," 
and  It  shows  the  transactions  of  the  receiver 
with  the  company  In  this  regard. 

The  basis  of  the  co-receivers'  claim  is  that 
the  receiver  has  overdrawn  this  personal 
account,  and  the  auditor  so  found  to  the  ex- 
tent of  the  amount  stated  in  the  decree,  and 
It  was  directed  to  be  brought  into  court 

[3]  The  first  question  presented  here  is 
whether  the  receiver  shall  be  held  accounta- 
ble for  certain  checks  drawn  by  him  as  such 
recover  and  pkyable  to  his  own  order  or 
to  the  order  of  bis  Individual  creditors. 
Willie  his  liabUity  in  this  respect  ts  not 
denied,  it  appears  that  these  checks  were 
charged  in  the  ledger  to  his  personal  ac- 
count, and  the  effect  of  the  auditor's  again 
charging  them  was  .to  charge  him  twice  with 
the  same  imyments.  The  record  shows  that 
the  money  was  charged  to  his  personal  ac- 
count, and,   this  having  been  done,  it  was 


error  in  the  auditor  to  have  charged  them  a 
second  time. 

As  to  the  error  of  a  cash  balance  of  $330.- 
17  charged  against  the  receiver,  there  seems 
to  be  but  little  doubt.  The  ledger  shows 
that  this  was  an  overdraft,  and  not  a  cash 
balance  on  hand,  and  was  charged  as  a  lia- 
bility of  the  receiver  with  bUls  payable, 
eta 

[4]  The  remaining  question  is  whether  the 
$14,800  loaned  by  Hopper  and  others  to  the 
receiver  constituted  a  proper  credit  to  the 
receiver's  personal  account,  and  this  depends 
largely  upon  whether  the  money  belonged  to 
the  company,  or  was  raised  upon  obligations 
for  which  the  company  is  liable.  It  is  not 
claimed  that  the  money  was  taken  from  the 
funds  of  the  company,  and  it  is  difficult  to 
see,  under  the  facts  of  this  case,  upon  what 
ground  the  company  can  be  held  liable,  upon 
the  unauthorized  notes  that  were  issued  by 
the  receiver  upon  which  the  money  was  rais- 
ed. The  notes  were  signed,  "Edgar  Ziellan, 
Receiver,"  and  were  indorsed  by  him  per- 
sonally. The  purchaser  of  these  receiver's 
notes  took  them  with  constructive  notice  of 
the  receiver's  want  of  authority  to  issue 
them,  and  the  company  is  not  liable  on  the 
notes. 

[6]  The  money  went  Into  the  company's 
treasury  and  plant,  and  the  receiver  has 
a  right  to  a  credit  therefor.  Nat  Bank  v. 
Lange,  61  Md.  144,  84  Am.  Rep.  304;  Mar- 
bury  V.  Etolen,  72  Md.  206,  19  AO.  648,  20 
Am.  St  Rep.  467;  Gable  v.  Cheston,  61  Md. 
362. 

We  find  no  error  in  that  part  of  the  or- 
der removing  the  appellant  as  receiver  and 
denying  him  commissions,  and  It  will  be  af- 
firmed in  this  respect 

It  follows,  for  the  reasons  stated,  that  the 
decrees  of  the  20th  of  July,  1910,  and  of  the 
5th  of  August  1910,  in  re  the  Fairbanks 
Company  will  be  reversed.  The  decrees  of 
the  20th  of  July,  1910,  and  of  August  5, 
1010,  in  re  the  petition  of  the  co-receivers, 
will  be  affirmed  .in  part  and  reversed  in 
part,  and  the  cause  remanded  for  a  new  ac- 
counting, with  costs.  Decrees  of  the  20th  of 
July,  1910,  and  of  August  6,  1910,  in  re 
Fairbanks  Company's  claim  reversed.  The 
decrees  in  re  co-receivers  claim,  affirmed  la 
part  and  reversed  In  part  and  cause  re- 
manded for  new  accounting,  with  costs  to 
the  appellant  on  all  four  appeals. 


In  re  BRISTOR'S  ESTATE. 
(Court  of  Appeals  of  Maryland.    April  19, 

1.  INSANX  Pkrsons  (I  27*)  —  IifQuisinoN — 
Right  to  Review. 

Under  Code  Pub.  Gen.  Laws  1904,  art.  16. 
S  107,  giving  the  chancery  court  authority  to 
direct  the  aSairs  of  insane  persons,  and  under 
Code  Pub.  Gen.  Laws  1904,  art  5.  $  26,  per- 
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mittliiK  appeals  from  orders  in  the  nature  of  a 
final  decree  ptissed  by  a  court  of  equity,  appeal 
would  lie  from  an  order  confirming  a  finding 
on  an  inquisition  of  Innacy. 

[E}d.  Note. — For  otlier  cases,  see  Insane  Per^ 
sons.  Cent  Dig.  U  37,  38;  Dec.  Dig.  i  27.*] 

2.  Insane   Pebsons   (|   19*)  —  Inquisition— 

AUTHOBITTf   OF  DEPUIT  SHERIFF. 

An  inquisition  as  to  insanity  may  be  con- 
ducted by  a  sheriff's  deputy. 

[Ed.  Note.— For  other  cases,  see  Insane  Pei^ 
sons,  Dec.  Dig.  i  19.*] 

3.  Insane   Pebsons  (J  27*)  —  Inquisition- 
Be  view. 

The  finding  of  the  iuiy  in  an  inquisition  as 
to  insanity  is  not  concluslTe  on  appeal,  though 
they  had  opportunity  to  observe  the  appearance 
and  demeanor  of  the  alleged  insane  during  a 
protracted  beating  and  while  she  was  testify- 
ing. 

[Ed.  Not^ — ^Fy>r  other  caaes,  see  Insane  Per- 
sona, Dec.  Dig.  i  27.*] 

4.  INSANB  Pebbons  (I  2*)— Inquisition— Ev- 

IDENCK. 

Evidence  held  insufficient  to  sustain  a  find- 
ing of  insanity  on  inquisition. 

[Ed,  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  I  2.*] 

Appeal  from  Circuit  Court  No.  2  of  Bal- 
timore City;  George  M.  Sharp,  Judge. 

In  the  matter  of  the  estate  of  Jane  B. 
Moore  Brlstor.  From  an  order  confirming 
the  finding  of  the  Jury  on  an  inquisition  as 
to  insanity  of  the  said  Brlstor,  she  appeahs. 
Reversed,  and  inquisition  quashed. 

Argued  before  BOYD,  a  J.,  and  BRISCOE, 
PEAROB,  PATTISON,  and  UBNER,  JJ. 

H.  N.  Abercromble  and  William  It.  Mar- 
bury  (Francis  A.  Bnschman,  on  the  brief), 
for  appellant  George  Moore  Brady  and 
William  Mllnes  Maloy,  for  Charles  M.  Brls- 
tor. 

URNER,  J.  The  appellant,  Jane  B.  Moore 
Brlstor,  on  September  16,  1910,  wrote  to  a 
representative  of  the  Board  of  Foreign  Mis- 
sions of  the  Presbyterian  Church  a  letter  in 
part  as  follows:  "As  I  have  entered  my  sev- 
entieth year  and  am  an  invalid  from  ex- 
posure and  wounds  received  upon  battle  flelda 
of  the  Rebellion  where  with  my  mother  I 
worked  to  relieve  the  wounded,  I  am  putting 
my  affairs  in  order  to  be  ready  for  the  great 
summons.  Lately  I  have  given  my  pictures 
and  books  largely  to  Lincoln  University  and 
Ashvllle  Industrial  School,  N.  C,  and  as  I 
read  again  In  The  Land  of  the  Vedas  of  the 
awful  condition  of  women  In  India  I  long 
to  do  something  for  their  relief.  If  I  had 
known  that  si>ecial  work  would  be  allowed, 
then  several  deeds  that  have  been  made  to 
the  American  Board  would  have  been  In  fa- 
vor of  my  beloved  church.  ••  *  I  In- 
tend to  prepare,  that  is  my  lawyers  will,  two 
deeds,  one  of  which  will  give  to  my  son,  my 
only  living  child,  about  forty  years  old,  and 
single,  nearly  one  thousand  dollars  per  year 
in  ground  rents  and  in  which  he  Is  to  have  a 
life  interest  only.     •     •    •    I  have  always 


supported  my  son.  He  is  not  a  strong  man, 
and  at  one  time  early  In  life  he  had  an  at- 
tack of  melancholia  and  wandered  from  home 
hoping  to  get  a  position.  He  is  a  member  of 
the  Presbyterian  Church,  perfectly  moral  in 
his  habits,  but  in  my  opinion  persons  who 
have  had  mental  trouble  should  not  marry, 
and  Charles  would  be  a  prey  if  I  left  him 
all  I  have  made  or  even  all  I  have  inherited. 
I  provide  for  him  amply,  but  at  his  death 
these  rents  In  wtilch  he  has  a  life  interest 
go  to  the  Presbyterian  Board  for  special 
work  among  destitute  girls  in  India,  China 
and  Africa.  The  other  deed  will  convey  a 
number  of  ground  rents  to  you  for  the  same 
work."  (It  was  stated  elsewhere  in  the  letter 
that  these  rents  would  amount  to  about  $1,- 
(KK)  per  year.)  "What  I  have  reserved  for 
myself,  my  son's  and  my  own  use,  will  proI>- 
ably  be  deeded  to  you  later  on,  or  at  least 
some  to  home  and  some  to  foreign.  My 
tastes  are  all  literary  and  I  greatly  wished 
to  do  some  good  work  in  that  line  l)efore  I 
go,  but  more  was  to  be  made  by  attending 
to  investments,  and  I  have  made  in  twenty 
years  more  than  three  times  what  was  left 
me  by  my  mother,  besides  giving  away  al>out 
thirty  thousand  dollars.  *  *  *  I  want  to 
deed  now  lest  I  should  be  called  away  sud- 
denly. •  •  •  My  mother  was  very  much 
impressed  many  years  ago  by  the  statement 
in  the  life  of  Wesley  that  he  attended  so 
faithfully  to  all  his  affairs  that  he  left  direc- 
tions what  should  be  done  with  any  loose 
change  that  might  be  found  in  bis  pockets 
at  the  time  of  his  deatli." 

This  letter,  sealed  In  an  envelope,  was 
handed  by  Mr&  Brlstor  to  her  son  Charles 
to  be  mailed.  He  performed  this  duty  after 
lie  had  opened  and  read  the  letter  and  bad 
it  copied  by  his  attorneys.  Soon  afterwards 
he  Hied  a  petition  in  circuit  court  No.  2  of 
Baltimore  City  for  an  inquisition  as  to  his 
mother's  sanity.  He  alleges  in  substance  in 
the  petition  that  his  mother  has  l>een  for 
more  than  10  years  past  "of  that  degree  of 
unsoundness  of  mind  that  unfits  her  to  be  in 
possession  of  her  property  and  to  be  clothed 
with  the  power  of  alienating  any  part  of  her 
estate";  that  she  has  been  "a  woman  of 
strong  personality  and  active  mentality;  that 
she  was  a  nurse  on  battlefields  in  the  Civil 
War,  and  during  her  subsequent  years  has 
suffered  from  the  exposure  and  hardship  to 
which  she  was  subject  in  that  honorable 
service";  that  her  huslwnd,  from  whom  she 
was  divorced,  is  deceased ;  that  she  has  been 
tor  many  years  interested  in  the  temperance 
cause,  but  more  recently  has  devoted  all  her 
time,  thought,  and  energy  to  the  woman's 
suffrage  cause  and  the  work  of  foreign  mis- 
sions; that  to  such  an  extent  has  she  thought 
and  written  upon  these  movements  and  so 
largely  has  she  contributed  to  their  advance- 
ment, especially  in  the  case  of  mission  work 
in  foreign  fields,  that  her  mind,  enfeebled  by 
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advancing  Tears,  la  now  controlled  by  delu- 
Blona  on  the  sabjects  Indicated,  and  espedal- 
I7  that  of  toTdga  missions;  and  thatJdie  Is 
deprived  of  reason  and  Judgment  and  Is  Im- 
p^ed  to  give  nearly  all  of  her  property  to 
foreign  mission  work  to  the  exdvislon  of  her 
relatlTes,  who  have  had  ^very  reason  to  ex- 
pect to  be  the  natural  objects  of  her  bounty. 

This  application  was  supported  by  the  pe- 
titioner's affidavit,  and  a  writ  was  Issued  by 
order  of  the  court  directing  fbe  sberieF  of 
Baltimore  city  to  inquire  by  a  jury  "whether 
the  said  Jane  B.  Moore  Brlstor  tw  so  far 
deprived  of  her  understanding  that  she  Is  al- 
together unfit  and  unable  to  govern  herself 
or  to  manage  her  attalrs."  A.  Jury  of  14 
members  was  Impaneled,  and,  after  a  pro- 
longed and  contested  hearing,  12  of  the  Ju- 
rors, being  a  sufficient  number  under  the  law 
(Alexander's  Chancery  Practice,  224),  Joined 
In  a  finding  that  Mrs.  Brlstor  was  of  unsound 
mind  and  incapable  of  the  government  of 
herself  or  the  management  of  her  property. 
After  the  return  of  the  inquisition  to  the 
circuit  court,  a  motion  to  quash  was  filed  by 
Mrs.  Brlstor  upon  various  grounds,  of  which 
the  only  ones  necessary  to  be  considered  were 
that  the  inquisition  was  tried  and  heard  by 
the  sherifTs  deputy  and.  not  by  the  sheriff 
in  person,  and  that  the  finding  was  against 
the  evidence  and  the  weight  of  the  evidence 
adduced  before  the  Jury.  A  complete  sten- 
ographic record  was  kept  of  all  the  testimony 
taken  at  the  Inquisition  and  was  filed  in  the 
court  below  as  part  of  the  proceedings.  Up- 
on the  evidence  thus  presented  the  court  sus- 
tained the  finding  of  the  Jury,  confirmed  the 
inqnisitlon,  and  appointed  a  committee  to  as- 
sune  ctmtrol  of  Mrs.  Bristor's  person  and  es- 
tate^ In  the  oral  opinion  of  the  learned 
Judge  who  passed  the  decree  his  conclusion 
was  stated,  as  to  the  two  specific  objections 
we  have  mentioned,  that  the  verdict  of  the 
jury  was  correct  on  the  evidence,  and  that 
00  satisfactory  authority  had  been  shown  for 
Invalidating  the  inquisition,  on  the  ground 
that  the  sheriff  did  not  personally  preside,  in 
view  of  the  long-established  practice  in  Bal- 
timore dty  for  the  chief  deputy  to  conduct 
proceedings  of  this  nature. 

[1]  The  first  question  we  have  to  determine 
is  whether  the  dectee  confirming  the  inquisi- 
tion can  be  reviewed  by  this  court;  a  motion 
to  dismiss  the  appeal  having  been  filed  on 
the  theory  that  the  action  of  the  court  below 
is  final. 

Section  107  of  the  Qiancery  article  (10) 
of  the  Code  provides:  "The  court  shall  have 
fall  power  and  authority,  in  all  cases,  to  su- 
perintend and  direct  the  affairs  of  persons 
non  compotes  mentis,  both  as  to  the  care 
of  their  persons  and  the  management  of  their 
estites,  and  may  appoint  a  committee,  or  a 
trustee  or  trustees,  for  such  persons,  and 
may  make  such  orders  and  decrees  respecting 
their  persons  and  estates  as  to  the  court  may 
«eem  proper." 


It  is  provided  by  article  5,  f  26,  of  the 
Code,  that:  "An  appeal  shall  be  allowed  from 
any  flaal  decree,  or  order  In  the  nature  of 
a  final  decree,  passed  by  a  court  of  equity, 
by  any  one  or  more  persons  parties  to  the 
suit    •    •    •" 

While  we  have  found  no  instance  of  an 
appeal  to  this  court  from  a  decree  ratifying 
an  inquisition  of  lunacy,  there  are  cases  in 
which  appeals  from  orders  refusing  to  super- 
sede inquisitions,  where  restoration  to  sanity 
was  claimed,  or  to  rescind  the  decree  of  con- 
firmation for  alleged  irregularity  in  the  pro- 
ceedings, have  been  entertained.  Johnson  v. 
Safe  Deposit  Co.,  104  Md.  460,  66  AQ.  333; 
Green  wade  v.  Greenwade,  43  Md.  313;  Boyal 
Arcanum  ▼.  Nicholson,  104  Md.  472,  65  Atl. 
320.  The  only  statutory  authority  under 
which  the  right  to  prosecute  such  appeals 
could  have  existed  is  that  contained  in  the 
section  last  cited.  In  Tome  v.  Stump,  89  Md. 
264,  42  Atl.  902,  the  right  of  appeal,  under 
this  section,  from  an  order  appointing  a 
committee  for  an  habitual  drunkard,  was  dis- 
tinctly recognized.  The  power  to  supersede 
the  inquisition  is  derived  from  the  same 
statutory  source  as  the  power  to  set  it  aside 
originally.  In  every  such  Instance  the  Judi- 
cial authority  described  in  the  section  quoted 
is  as  "comprehensive  as  language  can  make 
it"  Estate  of  Dorney,  B9  Md.  60.  The  court 
may  refuse  to  issue  a  commission,  even  in 
a  case  of  undoubted  insanity,  if  such  refusal 
appears  to  be  for  the  best  interests  of  the 
person  affected.  Rebecca  Owlngs  Case,  1 
Bland,  293.  And  the  inquisition  may  be  set 
aside  or  superseded  if  the  party  has  been  im- 
properly found  to  be  a  lunatic;  Alexander's 
Chancery  Practice,  227,  238.  The  Judgment 
of  the  court  may  be  based  upon  depositions, 
or  the  respondent  may  be  discharged  after  a 
personal  examination.  If  the  court  is  con- 
vinced of  the  party's  sanity,  it  should  not 
hesitate  to  supersede  or  set  aside  the  in- 
quisition. This  procedure  is  Independent  of 
the  right  of  the  alleged  lunatic  to  traverse 
the  finding  and  to  have  the  issue  as  to  his 
sanity  determined  by  a  Jury  of  the  county 
upon  a  trial  before  the  court  Id.  The  con- 
trolling question  to  be  determined  by  the 
court,  upon  motion  either  to  quash  or  to  su- 
persede, is  whether  the  person  alleged  to  be 
of  unsound  mind  is  in  fact  incapable  of  man- 
aging his  person  or  estate.  A  finding  of  in- 
sanity by  the  Jury  is  advisory,  and  Is  a  pre- 
requisite to  an  adjudication  by  the  court  to 
that  effect;  but  it  is  not  conclusive  as 
against  the  objection  of  the  party  protestinp 
his  competency  and  Invoking  the  court's  own 
Judgment  upon  this  vitally  Important  ques- 
tion. We  see  no  reason  to  doubt  that  a  de- 
cree passed  in  the  exercise  of  such  a  general 
authority  and  Jurisdiction  is  a  proper  subject 
of  review  under  the  terms  of  the  statute 
giving  the' right  to  any  of  the  parties  to  a 
suit  to  appeal  to  this  court  from  any  final 
decree  of  a  court  of  equity. 
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It  is  to  be  observed  tbat  the  Code,  while 
conferring  npon  courts  of  canity  general  ju- 
risdiction with  respect  to  persons  noh  com- 
potes mentis,  does  not  prescribe  the  method 
by  which  the  Incapacity  shall  be  ascertained. 
The  course  of  procedure  leading  up  to  an 
adjudication  of  mental  unsoundness  remains 
as  It  existed,  independently  of  statute,  under 
the  English  practice,  whose  origin  and  the- 
ory are  fully  and  clearly  discussed  in  Hamil- 
ton v.  Traber,  78  Md.  26,  27  Ati.  229,  44  Am. 
St  Rep.  258.  The  decree  confirming  the 
inquisition  in  this  case  was  therefore  not 
passed  in  pursuance  of  a  special  and  limited 
jurisdiction  created  by  statute,  and  the  pres- 
ent question  is  not  aftected  by  the  rule  that 
tn  such  proceedings  a  right  of  appeal  does 
not  exist  unless  it  Is  specially  conferred. 
Jackson  t.  Bennett,  80  Md.  76,  30  Atl.  612; 
Textor  v.  B.  &  O.  R.  B.  Co.,  107  Md.  223,  68 
Ati.  493. 

The  cases  in  other  jurisdictions  cited  to 
support  the  motion  to  dismiss  the  appeal 
wen  mainly  concerned  with  prescribed  stat- 
utory procedures  which  were  found  not  to 
contemplate  any  appellate  review. 

[2]  Another  preliminary  question  to  be  de- 
termined is  that  relating  to  the  conduct  of 
the  inquisition  by  the  deputy  sheriff.  It  is 
conceded  that  the  deputy  who  presided  has 
held  his  office  for  many  years  and  is  cus- 
tomarily assigned  to  duties  of  this  nature 
under  all  writs  of  inquiry.  There  is  nothing 
in  the  record  to  indicate  that  any  objection 
to  his  serving  in  this  capacity  was  made  at 
any  time  during  the  progress  of  the  inquisi- 
tion. For  this  reason,  and  In  view  of  the 
long-established  practice  In  Baltimore  dty, 
and  in  at  least  one  of  the  counties,  as  we 
are  informed,  to  liave  the  sheriff's  deputy 
preside  on  such  occasions,  we  should  be  very 
strongly  disposed,  even  in  the  absence  of 
authority,  to  atBrm  the  action  of  the  court 
below  in  overruling  the  objection  now  under 
consideration.  But  we  are  satisfied  upon 
precedent  and  principle  that  the  regularity 
of  the  proceedings  was  not  affected  by  the 
fact  that  they  were  conducted  by  the  deputy 
sheriff.  In  Tlllotson  v.  Cheetham,  2  Johns. 
(N.  Y.)  63,  an  elaborate  opinion  by  Chief 
Justice  Kent  discussed  the  question  now  pre- 
sented. In  that  case  a  motion  was  filed  to 
set  aside  an  inquisition  on  the  ground  of  its 
execution  by  the  sheriff's  deputy.  "This," 
said  the  learned  jurist,  "appeared  to  me  up- 
on the  argument  to  be  a  novel  objection ;  for 
it  has  been  usual  to  execute  writs  of  Inquiry 
before  the  deputy  with  as  little  hesitation 
as  before  the  sheriff.  *  •  •  The  deputy 
Is  an  officer  coeval  In  point  of  antiquity  with 
the  sheriff  and  is  recognized  in  the  most 
ancient  statutes.  •  •  •  The  creation  of 
deputies  arose  from  an  impossibility  of  the 
sheriff's  performing  all  the  duties  of  his  of- 
fice in  person.  The  powers  of  the  deputy 
have  consequently  been  ascertained  at  an 
early  date;    The  general  criterion  by  which 


to  test  his  authority  is  declared  in  the  case 
of  Levett  V.  Farrar,  Cro.  EUz.  294,  In  which 
the  court  said  that  if  a  writ  is  directed  to 
the  sheriff  by  the  name  of  his  office,  and  not 
by  a  particular  name,  and  doth  not  expressly 
command  him  to  execute  it  in  person,  the 
undersheriff  may  execute  It  *  *  •  There 
are  numerous  cases  within  the  circle  of  the 
sheriff's  duties  In  which  these  inquests  of 
office  are  requisite,  and  in  which  no  doubt 
has  been  entertained  that  a  deputy  Was  com- 
petent to  summon  a  jury  and  take  the  In- 
quest although  the  objection  would  equally 
go  to  every  Inquest  in  every  possible  case. 
•  •  •  The  cases  In  which  the  sheriff  most 
personally  preside  at  the  inquisition  are  alt 
special  cases  in  which  the  writ  retiuires  the 
personal  attendance  of  the  sheriff."  The 
writs  relating  to  Inquiry  of  waste  and  redis- 
selsin  are  mentioned  as  instances  in  which 
the  attendance  of  the  sheriff  is  commanded 
in  propria  persona,  and  the  conclusion  is 
stated  that  except  in  cases  where  the  statute 
or  the  writ  Itself  directs  the  sheriff  to  attend 
In  person,  "there  is  no  case  In  which  a  writ 
of  inquiry  may  not  be  executed  by  a  deputy." 
In  the  present  case  there  Is  no  direction  for 
the  execution  of  the  writ  by  the  sheriff  per- 
sonally. 

In  Turner  v.  Holtzman,  54  Md.  159,  39 
Am.  Rep.  361,  It  was  held  that  a  deputy  sher- 
iff duly  appointed  possesses  such  authority 
as  the  sheriff  himself  may  exercise. 

It  is  argued  that  the  duty  of  presiding  at 
an  inquisition  Involves  the  performance  of 
judicial  functions,  such  as  the  determination 
of  questions  as  to  the  admissibility  of  evi- 
dence, and  that  such  authority  cannot  be  del- 
egated by  the  sheriff  to  a  subordinate  officer. 
In  Tlllotson  v.  Cheetham,  supra,  it  was  com- 
plained that  the  deputy  sheriff  who  officiated 
had  improperly  excluded  the  testimony  of 
certain  witnesses;  but  the  court  neverthe- 
less sustained  the  regularity  of  the  proceed- 
ings. It  was  held  that  the  duties  were  min- 
isterial, as  they  required  no  judicial  decision 
upon  the  law  concluding  to  a  judgment. 
This  principle  was  referred  to  with  approval 
In  Obart  v.  Letson,  17  N.  J.  Law,  78,  34  Am. 
Dec.  182.  In  Wroe  v.  Harris,  2  Wash.  (Va.) 
129,  where  a  writ  of  inquiry  was  held  to 
have  been  properly  executed  by  a  deputy,  It 
was  said:  "The  inquisition  is  the  finding 
of  the  jury,  not  the  judgment  of  the  sheriff. 
It  is  returned  to  the  court  from  whence  the 
writ  emanated,  and  It  is  there  finally  decid- 
ed upon."  In  the  execution  of  such  a  writ 
the  practice  is  for  the  presiding  officer  to 
rule  upon  objections  to  the  admissibility  of 
evidence.  This  doubtless  Involves  the  exer- 
cise of  Judgment  and  discrimination,  but 
neither  the  action  of  the  officer  nor  the  find- 
ing of  the  jury  constitutes  a  final  adjudica- 
tion. The  effective  dlsiwsltlon  of  the  ques- 
tion of  sanity  with  which  the  inquiry  is  con- 
cerned is  committed  to  the  decree  of  the 
court  out  of  wbich  the  writ  Issued,  and  no 
one  can  be  deprived  of  the  control  of  hia- 
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peisoa  or  property  upon  a  Cbarge  of  lunacy 
nnlees  the  court,  after  consideration  of  all 
objections  to  the  course  and  result  of  the 
InTWtigatlon,  Is  satisfled  that  no  Injustice 
has  been  done  and  that  the  party  Is  In  fact 
of  unsound  mind.  All  the  rights  of  the  per- 
son whose  mental  condition  is  under  exam- 
ination are  thus  afforded  ample  protection 
u  against  any  errors  of  the  officer  in  charge 
of  the  Inquisition. 

The  objection  to  the  proceedings  on  the 
ground  that  the  writ  was  executed  by  the 
deputy  sheriff  was  properly  overruled. 

[3,  4]  The  evidence  upon  which  the  jury 
reached  its  conclusion  that  the  appellant  was 
Insane  must  now  be  considered.  In  discuss- 
ing this  feature  of  the  case  we  fully  appre- 
ciate the  fact  that  the  jury  had  the  oppor- 
tunity to  observe  the  appearance  and  de- 
meanor of  Mrs.  Bristor  during  the  protract- 
ed bearing  and  while  she  was  being  Interro- 
gated as  a  witness.  In  many  instances  this 
might  be  an  Important  consideration  with  a 
court  of  review  In  reaching  a  conclusion  as 
to  whether  the  jury's  finding  should  be  con- 
firmed, but  we  are  not  at  liberty  to  give  It 
controlling  weight  in  the  case  before  us  be- 
cause of  the  presence  here  of  what  appears 
to  us  to  be  conclusive  evidence  of  the  appel- 
lant's competency  to  care  for  her  person  and 
estate.  It  is  evident  from  the  record  that 
Urs.  Bristor  Is  a  woman  of  exceptional  busi- 
Dess  ability,  and  It  la  conceded  that  there 
is  DO  occasion  to  Interfere  with  her  personal 
liberty.  The  specific  charge  is  that  she  Is 
afflicted  with  a  mania  on  the  subject  of 
Cbristian  missions,  and  the  present  proceed- 
ing was  tnduced  by  her  proposal  to  contrib- 
ute a  portion  of  her  property  to  that  cause. 
H«  estate  consists  principally  of  ground 
rents  and  produces  an  annual  income  esti- 
mated to  be  at  least  $4,700.  In  the  letter 
from  which  we  have  quoted  she  proposed  to 
convey  $1,000  of  the  rents  to  the  Board  of 
Foreign  Missions  of  the  Presbyterian  Church 
and  about  an  equal  amount  to  her  son  for 
life  with  remainder  to  the  same  board,  and 
Indicated  also  her  intention  to  make  a  later 
disposition  of  the  residue  of  her  estate  in 
favor  of  home  and  foreign  missions.  Deeds 
were  subsequently  executed  conveying  to  the 
church  boards  representing  both  missions 
ground  rents  having  an  aggregate  annual 
value  of  about  $3,000.  These  conveyances 
have  not  been  recorded,  but  are  held  by  the 
grantees  to  abide  the  result  of  the  present 
litigation.  While  they  dispose  of  a  consider- 
able p«rt  of  the  appellant's  property,  it  Is 
clear  that  they  were  not  prompted  by  any  In- 
sane impulse  or  delusion,  but  were  executed 
by  her  in  the  gratification  of  an  earnest. 
Intelligent,  and  generous  Interest  which  she 
has  manifested  for  years  in  the  beneficent  ob- 
jects for  which  she  now  desires,  as  she  ap- 
proaches the  dose  of  her  life,  to  make  a 
final  provision  oat  of  her  estate.  In  deter- 
mining   upon    this    disposition    the    record 


shows  that  she  has  given  carefol  considera- 
tion to  her  own  welfare  and  to  that  of  her 
son.  There  Is  no  reason  to  doubt  the  cor- 
rectness of  her  estimate  that  the  estate  she 
has  reserved  Is  ample  for  their  contlnaed 
support  In  the  manner  In  wnich  they  have 
been  accustomed  to  live,  and  the  reasons  she 
assigns  for  not  giving  her  son  more  tlian  a 
life  Interest  cannot  under  the  evidence  be 
regarded  as  irrational. 

The  testimony  Is  so  voluminous  that  It 
would  be  Impracticable,  even  If  it  were  de- 
slrable^  to  discuss  it  in  detail ;  but  a  refer- 
ence to  the  hypothetical  question  propound- 
ed to  Dr.  Bobert  M.  Bruns,  the  only  alienist 
produced  by  the  petitioner  for  the  writ,  will 
afford  an  Illustration  of  the  grounds  upon 
which  the  theory  of  Insanity  was  based. 

The  question  begins  by  describing  the 
subject  of  the  Inquiry  as  a  widow  of  about 
70  years  of  age  who  has  suffered  considera- 
ble hardship  by  reason  of  exposure  in  her 
earlier  years.  It  then  states  that  when  ex- 
cited she  quotes  Scripture.  There  Is  noth- 
ing in  the  record  to  suggest  that  this  re- 
cital has  any  material  significance.  The 
next  statement  is  that  the  person  referred 
to  "declares  that  the  newspapers  in  their 
efforts  to  frown  down  everything  of  the  kind 
have  regarded  missions  in  the  same  light  as 
if  a  red  flag  were  waved  at  a  mad  dog." 
The  only  declaration  to  this  effect  which 
Mrs.  Bristor  appears  to  have  made  occurred 
in  the  course  of  her  examination  by  her 
son's  counsel  as  a  witness  before  the  jury. 
When  describing  the  purpose  of  the  disposi- 
tion she  had  made  to  the  Home  Missionary 
Society  as  being  "tor  the  benefit  of  friendless 
orphan  children  in  order  that  they  may  get 
an  education  in  industrial  schools,"  she 
made  use  of  some  such  expression  as  that 
quoted.  There  was  no  inquiry  as  to  wheth- 
er she  had  not  in  fact  read  In  one  or  more 
newspapers  articles  in  opposition  to  the 
cause  in  which  she  was  interested,  but  the 
expert  to  whom  the  question  was  addressed 
was  expected  to  assume  the  contrary  and 
to  attribute  the  statement  to  an  insane  de- 
lusion. The  hyi)othesls  then  continues:  "She 
believes  without  reasonable  foundation  that 
since  she  has  attempted  to  get  rid  of  all 
or  a  majority  of  her  property  she  has  been 
tortured  and  tormented  as  if  she  were  a 
fierce  animal."  In  her  impatience  and  re- 
sentment on  account  of  the  persecution  to 
which  she  claimed  that  she  was  being  sub- 
jected In  having  her  sanity  questioned  and 
her  private  affairs  made  public,  the  appel- 
lant exclaimed  in  the  course  of  her  exam- 
ination as  a  witness;  "I  have  been  tortured 
and  tormented  as  If  I  were  a  fierce  ani- 
mal." The  next  assumption  is  that  "she 
has  the  delusion,  without  foundation,  that 
a  proceeding  to  test  her  mental  conditon 
has  been  Instituted  and  carried  on  unjustly 
because  one  of  the  couiusel  for  the  petition- 
er Is  not  a  Protestant"    The  appellant  had 
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complained  of  wbat  she  regarded  as  an  nn- 
necessary  repetition  of  questions  propound- 
ed to  her  by  the  counsel  for  the  petitioner, 
and  In  the  nervous  stress  of  her  examina- 
tion she  declared:  "There  is  prejudice  at 
the  bottom  of  this,  and  that  prejudice  Is 
clearly  shown."  Upon  being  aslced  for  an 
explanation  she  referred  to  the  fact  that  the 
examining  counsel  was  not  a  Protestant, 
and  in  reply  to  a  further  question  she  stat- 
ed ber  belief  that  she  was  "having  all  this" 
because  he  was  prejudiced.  That  this  state- 
ment was  due  merely  to  momentary  Irrita- 
tion, and  did  not  represent  a  spirit  of  un- 
reasoning bigotry,  is  shown  by  her  later  as- 
sertion, to  which,  bowerer,  the  hypothetical 
question  does  not  refer,  that:  "Catholics  be- 
believe  in  them  (foreign  missions)  Just  as 
much  as  Protestants,  and  the  noblest  speci- 
mens of  foreign  missionaries  have  been  the 
Jesuits  who  have  opened  the  veins  of  their 
arms  and  have  taken  tbe  blood  and  written 
their  wiUlngneBs  to  go  to  the  most  forlorn 
and  desolate  places  on  earth,  and  greatly  to 
their  credit"  The  question  next  describes 
the  person  under  consideration  as  one  who 
"declares  that  an  orderly  court  proceeding, 
conducted  with  proper  decorum.  Is  an  inqui- 
sition of  tbe  vilest  kind,  declares  in  a  court 
proceeding  that  she  thinlia  she  is  in  a  heath- 
en country,  swears  without  foundatlcm  in  a 
court  proceeding  properly  conducted  that  she 
has  never  known  one  accused  of  stealing  or 
murdor  to  be  treated  as  she  has  been." 
These  recitals  were  Intended  to  refer  to  the 
following  passages  in  tbe  appellant's  testi- 
mony: When  pressed  as  to  her  disposition 
of  ber  property,  she  inquired:  "Am  I  under 
an  Inquisition?"  And,  upon  being  told  by 
her  counsel  that  It  was  so  called  legally,  she 
said:  "It  is  an  inquisition  of  the  vilest  kind." 
When  it  first  developed  that  a  copy  of  her 
letter  from  which  we  have  quoted  had  been 
somehow  obtained  by  the  other  side  without 
ber  knowledge,  she  exclaimed:  "I  should 
think  I  was  in  a  heathen  country!"  Later, 
in  complaining  of  the  rei>etition  of  a  ques- 
tion, she  said:  "But  I  have  no  reason  to  be 
asked  so  many  times.  I  have  been  In  court 
many  times,  and  I  have  never  known  a  per- 
son, even  one  brought  np  for  stealing  or 
murder,  to  be  treated  as  I  am."  All  this 
shows  a  high  degree  of  indignation  on  the 
part  of  a  nervous  woman  undergoing  the 
ordeal  of  an  examination  which  she  under- 
stood to  be  predicated  upon  a  charge  that 
she  was  insane;  but  such  expressions  as 
those  Just  mentioned  are  entirely  too  incon- 
sequential to  support  tbe  inference  to  which 
they  were  directed  in  the  hypothetical  state- 
ment The  next  assumptions  in  the  question 
are:  "She  declares  that  she  does  not  know 
whether  she  has  made  a  will  or  not,  and  if 
she  has  made  a  will  she  does  not  tcnow 
whether  it  has  been  destroyed  or  not  thinks 
that  ber  son  was  murdered  when  she  knows 
that  he  died  of  disease."  The  appellant's 
testimony  was  that  she  did  not  know  wheth- 


er die  ever  made  a  will,  although  she  may 
have  made  one  some  time  ago,  and  that,  if 
she  did,  it  was  probably  destroyed.  The 
reference  in  the  question  to  tbe  deatb  of 
another  son  of  the  appellant  involves  a  mis- 
conception of  her  testimony.  This  son,  Wil- 
liam, died  away  from  home,  and  bis  moth- 
er insisted  that  she  bad  been  kept  in  ig- 
norance of  bis  illness,  as  tbe  result  of 
which  she  thought  that  he  did  not  have  tbe 
care  be  required.  In  using  the  term  men- 
tioned In  connection  with  his  death,  sbe 
explained:  "When  a  person  is  ill  and  you 
know  they  have  not  absolute  necessities  and 
if  they  keep  help  from  him  I  call  It  mur- 
der, or  very  near  kin  to  it"  The  hypothet- 
ical question  then  concludes:  "She  swears 
that  her  smi,  of  about  40  years  of  age,  is 
a  prey  in  the  hands  of  a  bad  woman  and 
a  bad  man,  and  cannot  say  who  such  per- 
sons are,  declares,  in  answer  to  a  question, 
that  her  son  would  do  anything  at  all  that 
was  contrary  to  what  she  wants,  and  in 
her  communication  written  a  short  time  be- 
fore stated  that  be  was  a  perfect  man,  a 
dutiful  son,  has  considerable  means,  and 
lives  in  a  parsimonious  style  and  in  a  con- 
dition much  below  tbe  average  condition  In 
which  persons  of  ber  means  live,  seldom  goea 
out  alone  and  then  only  tar  a  diort  dis- 
tance and  for  a  brief  period  of  time,  ap- 
parently fearing  that  some  harm  will  hap- 
pen to  ber;  what  would  yon  say  was  the 
mental  condition  of  a  woman  such  as  I 
have  described?" 

There  Is  no  attempt  in  the  question  to 
dispute  the  correctness  of  the  appellant's 
belief  that  her  son  is  being  imposed  upon 
by  designing  persons,  notwithstanding  ber 
inability  to  identify  them,  and  it  does  not 
mention  tbe  fact  that  tbe  criticism  of  ber 
son  to  which  it  refers  was  made  after  be 
bad  opened  ber  letter  to  the  Missionary  So- 
ciefy  and  had  brought  bis  mother  into  court 
under  an  inquisition  as  to  ber  sanity.  The 
suggestion  that  she  avoids  going  out  be- 
cause of  fear  that  she  may  be  harmed  baa 
no  proper  support  in  the  evidence.  Tbe  tes- 
timony showed  that  she  lived  simply  but 
comfortably,  and  that  she  was  generous  in 
her  donations  to  relatives.  The  byxMtbesis 
In  general  is  erroneous  in  presenting  out  of 
their  proper  relation  the  circumstances  sup- 
posed to  Indicate  mental  Incapacity.  Tbe 
Berry  Will  Case,  93  Md.  560,  49  Atl.  401. 
In  reply  to  the  question  tbe  alienist  said: 
"She  is  of  unsound  mind."  His  attention 
was  then  directed  to  certain  facts  mention- 
ed in  tbe  testimony  of  other  witnesses,  but 
in  onr  Judgment  they  have  not  sufficient 
prolMitive  force  to  require  separate  discus- 
sion. The  opinion  of  the  witness  as  to  the 
appellant's  Insanity  was  then  reiterated,  and 
Its  form  was  described  as  religious  paranoia. 
He  stated  that  he  could  not  testify  merely 
from  his  observation  of  Mrs.  Brlstor,  dur- 
ing the  whole  of  tbe  bearing,  that  she  was 
deranged,  without  further  examination. 
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A  nmnbtf  of  nonexpert  witnesses  were 
produced  by  the  petitioner.  Some  of  tbese 
expressed  the  opinion  that  Mrs.  Brlstor  was 
not  of  Boand  mind.  It  is  not  necessary  to 
set  forth  the  reaolts  of  onr  Investigation  as 
to  the  snffidency  of  the  grounds  for  these 
expressions  because  the  testimony  of  other 
wltnessee,  who,  In  oar  Judgment,  were  In  a 
much  better  position  to  form  an  accurate 
(pinion  as  to  her  sanity,  has  satisfied  us 
that  she  possesses  the  requisite  capacity  to 
manage  her  afTalra.  The  real  estate  brokers 
with  whom  she  has  (inducted  Important  and 
frequent  n^otiatlons  for  a  number  of  years, 
the  bank  officials  who  have  come  In  contact 
with  ber  we^Iy  for  a  long  period  In  con- 
nection with  her  financial  matters  and  who 
bare  loaned  her  money  on  her  own  name, 
the  lawyer  who  has  attended  to  her  legal 
business,  and  the  justice  of  the  peace  be- 
ton  whom  she  has  brought  suits  for  rents 
In  arrear,  all  stated  unequivocally  that  she 
Is  entirely  rational  and  capable.  Their  tes- 
timony was  supplemented  by  other  convinc- 
ing evidence  to  the  same  effect,  including 
that  of  Dr.  J.  C.  Clarke,  snperintendent  of 
the  Springfield  Hospital  for  the  Insane,  who 
made  a  special  and  'thorough  examination  of 
Mrs.  Brlstor,  while  the  Inquisition  was  pend- 
ing, to  ascertain  her  mental  condition,  and 
whose  opinion  is  positive  in  favor  of  her 
competency.  She  told  Dr.  Clarke  that  she 
Intended  to  provide  for  her  son,  as  she 
would  not  disinherit  her  "own  flesh  and 
Idood,"  but  said  that  she  was  carrying  out 
ber  mother's  wish  in  making  the  deeds  to 
the  missionary  societies  and  that  this  had 
been  her  "life  object" 

There  are  other  features  of  the  testimony 
on  both  sides  which  were  considered  of  im- 
portance by  the  counsel  for  the  respective 
parties,  but  to  which  we  cannot  particular- 
ly refer  without  unduly  extending  this  opin- 
ion. Upon  the  evidence  as  a  whole  we  find 
no  Just  occasion  to  deprive  the  appellant  of 
the  control  of  her  estate  and  thus  deny  her 
the  privilege  of  making  any  provision  what- 
ever in  support  of  the  great  religious  and 
philanthropic  enterprises  to  which  she  has 
been  so  long  and  consistently  devoted. 

Decree  reversed,  with  costs,  and  Inquisi- 
tion quashed. 


STATE,  to  Vse  of  BOUNDS,  t.  GRAHAM 
et  al. 

(Conrt  of  Appeals  of  Maryland.    April  19, 
1911.) 

1.  TKTsn  (i  387*)  — Action  on  Tbustee's 
Bond— AixEOATioNs  or  Dbclahation— Na- 
TUBS  or  AcnoN. 

In  a  suit  by  the  state,  "at  the  Instance  and 
for  the  nse  of  B.,"  who  was  an  adminiBtrajor, 
on  die  bond  of  the  tmstee  of  the  estate,  to  re- 
rover  an  overpayment  made  to  the  trustee  by 
the  administrator  in  the  settlement  of  his  ac- 


count, the  declaration  alleged  that  the  trustee's 
audit  of  dlstribntion  allowed  plaintiff  a  cer- 
tain sum,  which  was  "the  amount  overpaid  by 
the  said  B.  as  administrator;  *  *  *  that  is 
to  say,  paid  by  him  aa  such  administrator  be- 
yond sind  above  the  assets  which  came  into  his 
bauds  as  such  administrator,"  and  that  the 
trustee  had  due  notice  of  the  original  ratifica- 
tion of  the  audit,  and  demand  was  made  before 
the  institntion  of  this  suit  for  payment  of  the 
sum  "so  ordered  to  be  paid  to  the  said  B." 
Held,  that  the  equitable  plaintiff  did  not  sue  as 
administrator,  but  as  an  individual,  for  the  sum 
audited  to  him  as  sncli  by  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  S  887.*J 

2.  juooiobnt  (i  479*)— ooixatekal  attack— 
Decrktal  Obdkb. 

'An  order  ratifying  a  final  audit  of  a  tms- 
tee and  requiring  him  to  pay  a  sum  to  one  as 
an  individual,  and  not  as  an  administrator,  is 
a  decretal  order,  and  cannot  be  coUaterally  at- 
tacked in  an  action  on  the  trustee's  bond  to 
recover  such  sum,  by  showing  that  the  sum  was 
ordered  to  be  paid  to  him  as  administrator. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  f  479.*] 

3.  BXECUTOBS   AND  AniaNIBTBATOBS    (S   513*) 

— accountinq— ovbbpaymbnt— riohts    of 

Aduinistratob. 

An  administrator  may  recover  as  an  in- 
dividusl  from  the  realty  of  an  estate  an  amount 
overpaid  by  him  in  his  accoimting  as  adminis- 
trator, if  the  payments  were  properly  charge- 
able against  the  estate,  being  subrogated  to  the 
rights  of  the  creditors  whose  claima  he  has 
pajd. 

[Ed.  Note.— For  other  cases,  see  Ezecutoia 
and  Adminiatrators,  Cent.  Dig.  H  2267-2291: 
Dec.  Dig.  I  613.*1 

Appeal  from  Circuit  Court,  Wicomico 
County. 

Action  by  the  State  of  Maryland,  to  the 
use  of  J.  Windsor  Bounds,  against  Robert  P. 
Graham  and  others.  From  a  judgment  sus- 
taining a  demurrer  to  the  declaration,  plain- 
tUt  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  BOYD,  a  X,  and  BRIS- 
COE, PBARGE,  BURKE,  THOMAS,  FATTI- 
SON,  and  URNER.  JJ. 

Ellegood,  Freeny  dc  Wailes,  for  appellant. 
George  W.  Bell  and  Robert  P.  Graham,  for 
appellees. 

BOYD,  C.  J.  A  demurrer  to  the  amended 
declaration  filed  tn  this  case  was  sustained 
by  the  lower  court,  and  judgment  was  enter- 
ed for  the  defendants  for  costs.  From  that 
judgment  this  appeal  was  taken. 

The  suit  was  brought  in  the  name  of  the 
state,  "at  the  instance  and  for  the  use  of  J. 
Windsor  Bounds,"  by  bis  attorneys,  on  a 
trustee's  bond  executed  by  the  appellee,  mie 
declaration  alleges  that  Mr.  Graham  was  ap- 
pointed tmstee  and  gave  the  bond,  which 
is  set  out  in  full,  and  is  subject  to  the  usual 
conditions  in  bonds  of  that  character;  that 
the  trustee  became  possessed  of  a  large 
amount  of  the  assets  of  the  trust  estate,  and 
distributed  the  funds  among  the  parties  en- 
titled thereto  by  an  audit,  which  was  duly 
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and  finally  ratlfled  on  the  2lBt  of  June,  1906 ; 
that  by  said  audit  the  sum  of  $168.89  was 
audited  and  allowed  to  the  plaintltF,  to  be 
paid  by  the  trustee,  and  the  trustee  was  or- 
dered by  the  court  to  pay  said  sum,  "with 
the  due  proportion  of  Interest"  It  then  al- 
leges that  said  sum  was  "the  amount  over- 
paid by  the  said  J.  Windsor  Bounds  as  ad- 
ministrator of  Train  A.  Bounds ;  that  is  to 
say,  paid  by  him  as  such  administrator  be- 
yond and  above  the  assets  which  came  to  his 
hands  as  such  administrator;"  that  the 
trustee  bad  due  and  legal  notice  of  the  final 
ratification  of  the  said  audit,  and  demand 
was  made  before  the  bringing  of  this  suit 
upon  him  for  the  payment  of  said  sum  "so 
ordered  to  be  paid  to  the  said  J.  Windsor 
Bounds,"  but  the  trustee  has  not  paid  the 
same,  etc. 

We  confess  that  It  would  be  difficult  for 
us  to  understand  upon  what  ground  the  de- 
murrer was  sustained,  but  for  the  brief  of 
the  appellees,  which,  we  suppose,  states  the 
ground  relied  on  below,  as  no  other  is  given. 
It  says  that  the  real  plaintiff,  J.  Windsor 
Bounds,  claims  that  there  is  audited  to  him 
individually  the  sum  of  $168.69,  and  then 
claims  the  same  sum  as  due  him  as  admin- 
istrator. It  Is  then  contended  that  "the  two 
claims  are  repugnant  and  cannot  be  the 
same  cause  of  action  in  the  same  suit,"  and 
it  Is  argued  that  if  Bounds  overpaid  said 
sum  as  administrator  he  could  not  recover 
individually  for  the  overpayment,  or  proceed 
against  the  real  estate  for  the  payment  of 
his  debt,  but  it  would  be  a  debt  owing  to 
him  as  administrator. 

[1,  2]  There  are  two  conclusive  answers  to 
the  contention  of  the  appellees.  In  the  first 
place,  the  equitable  plaintiff  does  not  claim 
the  sum  as  administrator,  but  he  sues  In- 
dividually, and  alleges  that  the  amount  was 
distributed  to  him.  It  was  unnecessary  to 
state  how  the  sum  became  due  to  the  plain- 
tiff, but  if  it  be  assumed  that  Bounds  was 
not  entitled  to  have  the  money  distributed  to 
him  individually,  because  he  had  made  the 
overpayment  as  administrator,  that  would 
not  be  an  answer  to  this  suit  The  narr. 
distinctly  and  In  terms  alleges  that  it  was 
audited  to  the  plaintiff,  who  is  J.  Windsor 
Bounds,  the  individual,  and  not  the  adminis- 
trator, that  the  audit  was  ratified,  and  the 
trustee  was  ordered  by  the  court  to  pay  the 
sum  to  the  plaintiff.  It  was  a  decretal  or- 
der of  the  court,  and  it  is  wholly  immaterial 
In  this  suit  on  the  bond  whether  or  not  the 
circuit  court  properly  allowed  it  to  him  in- 
dividually.   It  Is  well  settled  that  that  can- 


not be  questioned  In  a  suit  on  the  bond.  The 
late  case  of  Ward  v.  Schlosser,  111  Mid.  528, 
76  Atl.  116,  distinctly  determines  that  such 
a  decretal  order  Is  not  open  to  collateral  at- 
tack, In  a  suit  on  the  bond;  that  the  distrl- 
bntlon  made  by  such  a  decretal  order  Is  res 
adjudicata.  Judge  Burke  quoted  from  Tay- 
lor V.  State,  Use  of  Ifiller,  73  Md.  221.  20 
Atl.  915,  11  Ii.  R.  A.  852,  where  it  is  said: 
"When  an  audit  disposing  of  trust  money 
has  been  ratified  and  the  trustee  has  been 
ordered  to  pay  out  the  funds  as  audited,  the 
order  as  to  him  and  his,  sureties  has  the  force 
and  effect  of  an  adjudication  in  rem,  and.  If 
he  fails  to  make  payment  and  his  bond  be 
put  in  suit,  there  are  but  two  questions  open 
for  the  Jury,  and  these  are:  Has  such  an  or- 
der beoi  passed?  Has  the  money  been  paid? 
The  court's  order  ratifying  the  audit  Is  ab- 
solutely binding  on  the  trustee  and  his  sure- 
ties, unless  reversed  on  appeal  to  this  court, 
or  revoked  on  proper  proceedings  in  the 
court  by  which  It  was  passed."  As  the  narr. 
contained  the  allegations  of  notice  by  the 
trustee  of  the  final  ratification  of  the  audit 
and  demand  on  him,  there  would  seem  to  be 
no  question  about  the  sufficiency  of  the  nnrr., 
under  the  case  of  Ward  v.  Schlosser  and 
those  cited  in  it  It  would  seem  to  be  clear, 
therefore,  that  it  was  immaterial  whether 
the  plaintiff  could  have  recovered  in  his  own 
right  the  amount  overpaid  by  him  as  ad- 
ministrator, as  the  court  In  which  that  ques- 
tion should  have  been  raised  was  the  court 
of  equity  where  the  money  was  distributed. 

[3]  But  there  is  no  doubt  about  the  right 
of  an  administrator  to  recover  from  the  real 
estate  an  amount  overpaid  by  him  as  such 
administrator,  provided,  of  course,  the  pay- 
ments made  by  him  were  properly  chargeable 
against  the  estate  of  the  decedent  The  cas- 
es of  Gist  V.  Cockey,  7  Har.  &  J.  134,  OoUln- 
son  V.  Owens,  6  Gill  &  J.  4,  and  Bllllngslea 
V.  Henry,  20  Md.  282,  fully  recognize  such 
right.  He  Is  subrogated  to  the  rights  of  the 
creditors  whose  claims  he  has  paid,  and  it 
cannot  be  said  that  he  receives  the  money 
as  administrator,  for  if  he  did  he  would 
have  to  account  for  it  as  such.  He  may  be 
entitled  to  It  because  he  was  administrator, 
and,  as  such,  in  the  distribution  of  the  per- 
sonal estate,  paid  out  more  than  that  estate 
amounted  to,  but  he  is  entitled  to  recover  it 
individually.  If  the  audit  shows  it  was  dis- 
tributed to  him  by  reason  of  such  overpay- 
ment It  follows  that  the  Judgment  must  be 
reversed. 

Judgment  reversed  and  new  trial  awarded, 
the  appellees  to  pay  the  costs. 
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STOVER  V.  STEFFBY  et  aL 

(Coart  of  Appeals  of  Maryland.     June  22, 
1911.) 

L  Dedication  (ff  15,  44*)  —  Bvidekci  —  Ik- 
tent  OF  Pabtiks. 

The  question  of  a  dedication  to  the  public 
use  depends  upon  the  intention  of  the  parties, 
irrespective  of  how  it  is  claimed  to  be  made, 
and  must  be  shown  by  clear  evidence. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  »  13,  85-^7 ;   Dec.  Dig.  «g  15,  44.*] 

2.  Dedication  (|  19*)— Pubuo  Pabk— Sauc 
WITH  Refebenoe  to  Plat. 

The  doctrine  of  implied  covenant  to  dedi- 
cate a  street,  with  reference  to  which  platted 
lots  are  sold,  creates  a  way  only  over  such  land 
as  is  co&tigaous  to  the  lots  sold,  and  until  the 
platted  street  reaches  some  other  existing  street 
or  poblic  way,  and  the  same  rule  applies  to  the 
dedication  of  land  platted  as  a  public  park,  so 
that  where  the  platted  lots  sold  with  reference 
to  the  plat  were  not  adjacent  to  another  lot  of 
the  grantor  shown  on  the  plat  as  a  "paric,"  but 
were  separated  therefrom  by  other  lots  and  by 
t  street,  being  over  400  feet  from  the  "park" 
lot  at  the  nearest  point,  there  was  no  presump- 
tive dedication  of  the  latter  lot  as  a  public 
park. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  M  35-47;    Dec.  Dig.  {  19.*] 

3.  Dedication  (§  44*>— StJFFioiENCY  of  Bvi- 
DEscE— Pabk. 

Evidence  held  not  to  show  the  dedication, 
as  a  public  park,  of  a  lot  shown  on  a  plat,  with 
reference  to  which  lots  were  sold,  as  a  park. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  S  44.*] 

Appeal  from  Clrcnit  Court,  Washington 
Coanty;    &f.  L.  Keedy,  Judge. 

Salt  by  H.  Winter  Stover  against  Eliza- 
beth A.  Steffey  and  another.  From  a  de- 
cree In  part  for  complainant,  he  api)eal8. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  PATTISON,  and  URNER,  JJ. 

Charles  D.  Wagaman,  for  appellant  O.  A. 
Little,  for  appellees. 

PATTISON,  J.  Samuel  Cost  and  wife,  on 
the  28th  day  of  October,  1890,  conveyed  to 
J.  Clarence  Lane  a  tract  ot  land  containing 
30  acres,  more  or  leaa,  known  as  the  Coat 
farm,  situated  immediately  outside  of  and 
adjacent  to  the  corporate  limits  of  Hagers- 
town,  Washington  county,  Md.,  and  upon  the 
east  side  of  the  turnpike  road  leading  from 
Hagerstown  to  Leitersburg.  J.  Clarence 
Lane  was  the  only  grantee  mentioned  in 
said  conveyance,  but  the  record  discloses 
that  other  persons,  including  James  Findlay, 
cne  of  the  appellees,  and  one  Edward  P. 
SteflTey,  who  devised  his  interest  therein  to 
Elizabeth  A.  Steffey,  the  other  appellee,  were 
interested  In  said  lands  and  part  owners 
thereof.  This  land  so  conveyed  unto  J.  Clar- 
ace  Lane  was  thereafter  laid  out  In  lots, 
streets,  and  alleys,  and  a  plat  showing  such 
lots,  streets,  and  alleys,  as  well  as  the  build- 
ing  line    and    a    portion    thereof    marked 


"Park,"  was  made  and  placed  on  the  plat 
record  In  the  office  of  the  clerk  of  the  cir- 
cuit court  for  Washington  county,  although 
not  marked  "Filed."  Upon  the  plat  was  writ- 
ten the  following:  "Plat  No.  1.  'East  Park,' 
Addition  to  Hagerstown,  Md." 

On  the  15th  day  of  August,  1896,  J.  Clar- 
ence Lone  sold  and  conveyed  unto  the  appel- 
lant, H.  Winter  Stover,  plaintiff  below,  two 
of  said  lots  fronting  on  Leitersburg  pike, 
otherwise  known  as  Potomac  street.  In  the 
deed  therefor  the  lots  of  land  thereby  con- 
veyed are  referred  to  as  "lots  number  nine 
(9)  and  ten  (10)  on  East  Park  addition  to 
Hagerstown,  as  designated  on  plat  of  said 
addition,"  and  in  said  deed  It  is  provided 
that  "any  building  erected  on  said  lots  or 
either  of  them  to  conform  to  the  building 
line  as  shown  on  said  plat  and  not  to  be  lo- 
cated less  than  twenty  feet  from  said  margi- 
nal line." 

On  the  27tb  day  of  July,  1898,  J.  Clarence 
Lane  conveyed  unto  James  Findlay,  one  of 
the  defendants  in  this  cause,  and  to  Edward 
P.  Steffey,  as  tenants  in  common,  by  deed 
dated  and  recorded  as  of  the  last-named 
date,  all  that  portion  of  the  aforesaid  tract 
or  parcel  of  land  which  is  designated  on 
the  said  plat  as  "Park,"  and  also  lot  No.  17, 
as  designated  on  said  plat.  These  lots  were 
conveyed  subject  to  the  restrictions  of  the 
building  line  appearing  upon  the  plat,  which 
restrictions  are  set  forth  in  the  deed  In  the 
words  following,  to  wit:  "Provided,  how- 
ever, and  this  conveyance  is  upon  the  condi- 
tion that  no  building  shall  be  erected  upon 
the  parcel  hereby  conveyed  nearer  than 
twenty  five  (25)  feet  to  the  east  marginal 
line  of  said  North  Potomac  street  or  the  Lei- 
tersburg pike." 

The  lot  of  ground  designated  on  the  plat 
as  "Park"  is  adjacent  to  the  line  of  the 
Western  Maryland  Railroad,  and  situate,  ly- 
ing and  being  in  the  northeast  comer  form- 
ed by  the  intersection  of  the  said  railroad 
and  the  Leitersburg  pike,  with  the  frontage 
of  227  feet  on  North  Potomac  street,  and 
running  back  with  the  southward  side  of 
Park  avenue  370  feet  to  the  west  side  of 
Dewey  street,  57  feet  from  the  railroad  prop- 
erty; thence  with  the  westward  side  of 
Dewey  street  extended  to  said  railroad  prop- 
erty; thence  with  the  line  of  the  railroad 
to  the  place  of  beginning.  By  reason  of  its 
location,  it  is  said  to  be  well  suited  for  man- 
ufacturing or  business  purposes. 

On  the  1st  day  of  July,  1899,  J.  Clarence 
Lane  filed  with  the  clerk  of  the  circuit  court 
for  Washington  county  another  plat  of  the 
same  land.  On  this  second  plat  other  streets 
and  alleys  were  laid  out,  and  the  bed  of 
Dewey  street  was  thereby  changed,  it  being 
located  on  this  plat  50  feet  nearer  Potomac 
street  than  upon  the  original  plat;  that  is 
to  say,  the  depth  of  the  lots  fronting  on 
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Dewejr  street  and  mnnlng  back  to  tb^  alley 

separatioK  them  from  tbe  Iota  fronting  on 
Potomac  street  was  lessened  to  the  extent  of 
60  feet,  and  Park  avenue  was  changed  to 
Manilla  avenue,  and  the  designation  "Park" 
upon  the  lot  of  land  lying  to  the  southward 
of  Park  or  Manilla  avenue  was  removed; 
the  same  not  appearing  upon  the  second  plat 
Upon  this  plat  was  written  the  following: 
"It  Is  not  Intended  by  anything  herein  con- 
tained to  dedicate  any  of  the  streets  or  al- 
leys mentioned  or  designated  in  the  plat,  or 
the  beds  of  the  same  or  any  part  thereof,  the 
streets  and  alleys  being  mentioned  and  des- 
ignated for  the  purpose  of  location  and  de- 
scription merely  and  not  for  the  purpose  of 
dedication,  and  the  fee  therein  Is  hereby 
reserved."  While  this  plat  was  not  filed 
until  July,  1899,  the  record  does  not  disclose 
when  It  was  made,  but  it  is  shown  by  the 
deed  from  J.  Clarence  Lane  to  Findlay  and 
Steffey,  dated  the  27th  day  of  July,  1898, 
that  Park  avenue  was  at  that  time  known 
as  Manilla  avenue,  or  at  least  It  was  so  re- 
ferred to  in  said  deed,  and  that  Dewey 
street  had  been  changed  and  relocated  on  the 
plat  50  feet  nearer  Potomac  street,  thus 
reducing  the  depth  of  this  lot  conveyed  unto 
Findlay  and  Steffey,  the  dimensions  of  which 
are  given  above,  from  420  feet,  as  appearing 
upon  the  first  plat,  to  370,  upon  the  second 
plat. 

In  going  north  from  Hagerstown  upon  the 
Leitersburg  pike  or  Potomac  street,  the  first 
lot  reached  after  crossing  the  railroad  is  the 
designated  "Park"  lot,  conveyed  as  aforesaid 
to  Findlay  and  Steffey.  Then  comes  Park  or 
Manilla  avenue,  beyond  which  are  the  other 
designated  lots  upon  Potomac  street,  com- 
mencing with  lot  No.  17  and  ending  with  lot 
No.  1,  including  the  lots  of  the  appellee,  num- 
bered 9  and  10.  It  wUl  thus  be  seen  that 
the  designated  "Park"  lot  lies  entirely  to  It- 
self, not  adjacent  to  any  of  the  other  lots, 
and  separated  from  the  appellant's  lots  by 
Park  or  Manilla  avenue  and  the  seven  Inter- 
vening lots  numbering  from  11  to  17,  both 
inclusive.  Some  of  these  lots  were  sold  and 
conveyed  in  the  Interim  between  the  placing 
of  the  plat  No.  1  upon  the  plat  record  and 
the  filing  of  the  second  plat  in  the  office  of 
the  clerk  of  the  circuit  court  for  Washington 
county,  while  other  lots  were  sold  and  con- 
veyed after  the  filing  of  the  second  plat,  but 
all  were  conveyed  subject  to  the  building 
line  restrictions  alike  laid  down  upon  both 
of  said  plats.  The  record  discloses  that 
dwelling  houses  have  been  erected  upon  most 
of  the  lots  so  sold,  but  not  upon  the  appel- 
lant's lots,  at  considerable  costs  to  those 
erecting  the  same,  and  that  the  location,  as 
a  residential  section,  is  now  regarded  as  one 
of  the  most  desirable  in  the  suburbs  of  Ha- 
gerstown. 

At  the  time  of  the  purchase  by  Findlay 
and  Steffey  of  the  designated  "Park"  lot,  it 
was  partially  Inclosed  by  a  i>art  of  the  fence 


that  originally  Indosed  the  entire  tract  of 
land  when  a  farm;  that  Is  to  say,  the  old 
farm  fence  still  stood  upon  the  front  of  the 
lot  bordering  upon  Potomac  street,  and  also 
oo  the  Bide  thereof  binding  with  the  rail- 
road propfflty.  This  lot  of  land,  since  its 
purchase  by  J.  Clarence  Lane,  had  at  times 
been  cultivated,  but  at  the  time  of  its  con- 
veyance to  the  grantees  aforesaid  It  was. 
as  described  by  one  of  the  witnesses,  a 
weed  patch;  the  weeds  thereon  being  from 
four  to  five  feet  high.  On  it  were  also  shade 
trees,  at  that  time  10  or  12  feet  tall,  wUcb 
had  been  planted  thereon  by  J.  Clarence 
Lane,  the  former  owner.  Some  of  these  trees 
were  thereafter  cut  down  and  displaced  by 
the  appellees  in  the  erection  of  the  buildings 
on  said  lot  Not  long  after  Its  purchase, 
Findlay  and  Steffey  first  built  on  this  lot 
a  lumber  shed,  later  a  stable,  and  then  fol- 
lowed the  erection  of  other  buildings,  indnd- 
Ing  an  office,  built  by  the  appellees  aboat 
three  years  before  the  institution  of  these 
proceedings,  which  was  thereafter  occupied 
by  them,  and  at  which  place  they  henceforth 
conducted  the  lumber,  wood,  coal,  Ume,  and 
cement  business,  and  whereat  the  said  busi- 
ness iS'  still  conducted. 

In  the  erection  of  one  or  more  of  said 
buildings,  the  restrictions  as  to  the  bulldins 
line  were  disregarded  by  the  appellees;  the 
same  being  built  upon  the  line  of  the  street 
and  not  25  feet  therefrom,  as  designated  by 
the  plat  and  as  required  by  the  deed  con- 
veying said  lot  to  the  grantees  aforesaid. 
It  was  because  of  the  violation  of  said  re- 
strictions In  the  erection  of  said  buildings 
and  because  of  the  use  made  of  said  lot  by 
the  appellees,  whereby  its  use  as  a  public 
park  was  prevented,  that  the  appellant  filed 
his  bill  in  this  case,  alleging  that  said  lot 
had  been  dedicated  for  park  purposes,  and 
that  he  was  entitled  to  have  the  same  nsed 
exclusively  for  such  purposes,  and  further 
alleging  that  the  erection  of  said  buildings 
thereon  nearer  than  25  feet  of  the  east  mar- 
ginal line  of  Potomac  street  or  Leitersbnrg 
pike  and  the  destruction  of  the  shade  trees 
on  said  lot  and  the  use  and  occupation  of  said 
lot  as  above  4et  forth  was  unwarranted  and 
unlawful  under  the  circumstances  stated, 
and  in  violation  of  his  rights  and  asking 
the  court,  first  to  enjoin  the  appellees  from 
building  on  said  lot  nearer  than  20  feet  to 
the  east  marginal  line  of  Potomac  street, 
and  that  they  be  required  and  directed  to  re- 
move from  the  prohibited  area  any  and  all 
buildings  standing  thereon;  second,  that 
they  be  also  enjoined  and  prohibited  from 
using  and  occupying  said  lot  of  ground  for 
other  than  park  purposes,  and  that  they  be 
required  to  remove  from  said  lot  any  and  all 
buildings,  lumber,  and  merchandise  of  every 
description  thereon. 

The  learned  court  below  passed  an  order 
requiring  the  defendants  to  show  cause  why 
the  Injunction  should  not  pass  as  prayed. 


Digitized  by  VjOOQ'C 


MdJ 


STOVER  T.  STEPPKT 


85 


wberenpon  the  defendants  answered,  to  which 
the  plaintiff  filed  bis  replication,  and  the 
conrt,  after  hearing  testimony  upon  the  is- 
snes  thus  Joined,  granted  an  injunction  re- 
straining the  defendants  from  erecting  upon 
the  parcel  or  parcels  of  land  so  conveyed  un- 
to James  Flndlay  and  Edward  P.  Steffey  by 
the  deed  of  J.  Clarence  Lane,  dated  July  27, 
1898,  any  building  nearer  than  25  feet  to  the 
east  marginal  line  of  Potomac  street,  and  re- 
quiring and  directing  the  said  defendants  to 
remove  from  the  said  area  or  space  of  25 
feet,  within  30  days  from  the  service  of  the 
Injunction,  any  or  all  buildings  standing 
thereon.  The  court,  however,  denied  the  re- 
lief sought  In  the  prayer  of  the  bill,  asking 
that  the  defendants  be  restrained  from  using 
or  occupying  the  said  designated  park  lot 
for  othw  than  park  purposes,  and  it  Is  from 
this  order  refusing  to  grant  the  Injunction 
restraining  the  defendants  from  using  the 
designated  park  lot  as  it  Is  now  being  used, 
or  for  other  than  park  purposes,  that  this 
appeal  Is  taken. 

[1]  "It  has  always  been  held  in  this  state 
and  elsewhere  that  whether  a  dedication  to 
the  public  has  been  made  depends  in  every 
case  upon  the  Intention  of  the  parties,  and 
this,  whether  dedication  Is  claimed  by  acts  in 
pals,  by  solemn  conveyances  of  record,  or  by 
Judicial  proceedings.  And  It  is  also  as  well 
settled  that  such  Intention  to  dedicate  must 
be  established  by  clear,  satisfactory,  and  un- 
equivocal testimony."  Harbor  Co.  v.  Smith, 
85  Md.  641,  37  AO.  27.  "The  principle  of 
dedication  rests  largely  upon  the  doctrine  of 
estoppel  In  pals,  and,  while  there  are  general 
roles  applicable  to  certain  lines  of  conduct 
on  the  part  of  the  owner  of  the  land,  each 
Individual  case  must,  after  all,  be  decided 
upon  its  own  facts  and  circumstances."  Bal- 
timore V.  Frick,  82  Md.  83,  33  AU.  435 ;  Can- 
ton Co.  V.  Baltimore,  106  Md.  83,  66  AU.  679, 
67  Atl.  274,  11  L.  R.  A.  (N.  S.)  129. 

This  court,  in  the  case  of  Hawley  v.  Balti- 
more, 33  Md.  270,  said:  "The  law  Is  now  too 
well  settled  to  admit  of  any  doubt  that  If 
the  owner  of  a  piece  of  land  lays  It  out  In 
lots  and  streets  and  sells  lots  calling  to 
bind  on  such  streets  he  thereby  dedicates  the 
streets  so  laid  out  to  public  use.  The  rule 
Is  founded  on  the  doctrine  of  Implied  cove- 
nants, and  the  dedication  will  be  held  to  be 
coextensive  with  the  right  of  way  acquired 
as  an  easement  by  the  purchaser.  It  is  upon 
the  implied  covenant  in  the  grant  to  him 
that  the  dedication  to  public  use  rests,  and 
rach  dedication  must  necessarily  be  measured 
by  the  limits  of  the  right  he  had  acquired 
by  virtue  of  his  grant.  The  doctrine  of  Im- 
plied covenants  will  not  be  held  to  create 
a  right  of  way  over  all  of  the  lands  of  a 
vendor  which  may  lie,  however  remote,  in 
the  bed  of  a  street.  The  lands  must  be  con- 
tiguous to  the  lot  sold,  and  there  must  be 
some  point  of  limitation.  The  true  doctrine 
Is,  as  we  understand  It,  that  the  purchaser 
of  a  lot  calling  to  bind  on  a  street  not  yet 


opened  by  the  public  authorities  Is  entitled 
to  a  right  of  way  over  it,  if  it  Is  of  the  lands 
of  his  vendor,  to  its  full  extent  and  dimen- 
sions only  until  it  reaches  some  other  street 
or  public  way.  To  this  extent  will  the  vendor 
be  held  by  the  implied  covenant  of  his  deed, 
and  no  further." 

[2]  The  question  involved  In  this  appeal  is 
not  the  dedication  to  public  use  of  the  bed  of 
a  street,  but  here  we  are  to  ascertain  if 
the  designated  park  lot  was  dedicated  by  J. 
Clarence  IJane  to  the  public,  to  be  used  by  it 
as  a  park,  through  an  Implied  covenant  with 
the  grantee.  Stover,  for  it  is  only  upon  che 
theory  of  an  implied  covenant  for  Its  use 
as  a  park,  arising  from  the  referenpe  to  the 
plat  in  the  deed,  that  the  grantee,  Stover, 
can  claim  any  Interest  or  privilege  In  the 
park.  As  was  said  in  the  case  of  Canton 
Company  v.  Baltimore,  106  Md.  86,  66  Atl. 
681,  67  AU.  274,  11  L.  R.  A.  (N.  S.)  129:  "Al- 
though the  law  relating  to  the  dedication 
for  public  use  of  streets  has  been  setUed  by 
numerous  decisions  of  this  court,  we  have 
seldom  been  called  upon  to  consider  the  na- 
ture and  extent  of  a  dedication  of  a  park  to 
such  use  when  it  Is  so  dedicated  on  a  plat 
of  the  grantor's  land,  and  reference  Is  made 
to  the  plat  in  deeds  conveying  portions  of 
the  land."  In  some  Jurisdictions  It  Is  held 
that  the  streets  mentioned  In  the  deed  or 
laid  out  on  the  plat  are  embraced  In  the 
dedication  to  the  full  extent  that  they  are 
owned  by  the  grantor,  but,  as  above  stated, 
this  is  not  the  law  of  this  state,  and  In 
such  Jurisdictions  they  have'  held  that  the 
principle  controls  with  equal  force  the  dedl- 
caUon  of  parks  and  other  places  desl^ated 
on  such  plats.  This,  however,  Is  not  held 
to  be  the  law  In  other  Jurisdictions. 

In  the  case  of  Light  v.  Goddard,  11  Allen 
(Mass.)  5,  which  was  quoted  by  this  court  In 
the  case  of  Canton  Co.  v.  Baltimore  City, 
supra,  that  court,  through  Blgelow,  C.  J., 
said:  "An  attempt  Is  made  In  the  present 
case  to  extend  this  rule  of  interpretation 
much  further  than  is  warranted  by  any  of 
the  adjudicated  cases.  The  plaintiff  claims 
under  a  deed  in  which  he  described  the  lots 
conveyed  as  laid  down  on  a  plan  to  which 
reference  is  made.  Upon  inspection  of  this 
plan,  it  appears  that  these  lots  are  carved 
out  of  a  large  tract  of  land,  the  whole  of 
which  Is  divided  Into  numerous  lots  or  par- 
cels, and  Is  fully  laid  down  on  said  plan.  It 
also  appears  that  certain  other  land,  which 
at  the  Ume  of  the  grant  in  quesUon  also 
belonged  to  the  grantors,  and  which  is  not 
Immediately  adjacent  to  the  lots  conveyed, 
but  Is  separated  therefrom  by  a  contem- 
plated street  which  forms  one  of  tbe  bound- 
ary lines  of  the  lots  conveyed.  Is  designated 
on  the  plan  as  'Ornamental  Grounds'  and  as 
'Play  Ground.'  The  contention  of  the  plain- 
tiff is  that  such  designation  on  the  plan  re- 
ferred to  In  the  deed  of  lands  lying  in  the 
vldnity  of,  but  not  adjacent  thereto,  the  land 
granted  amounts  to  a  covenant  that  those 
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grounds  shall  forever  continue  to  be  appro- 
priated and  used  for  tbe  uses  and  purposes 
so  designated.  We  are  by  no  means  prepared 
to  adopt  as  a  sound  rule  of  exposition  tbe 
general  proposition  on  wbich  tbe  argument 
for  the  plaintiff  rests.  We  do  not  tblnlc  that 
a  mere  reference  to  a  plan  in  the  descriptlre 
part  of  a  deed  carries  with  it  by  necessary 
implication  an  agreement  or  stipulation  that 
tbe  condition  of  land,  not  adjacent  thereto, 
but  lying  In  tbe  vicinity  of  that  granted,  as 
shown  on  the  plan,  or  the  use  to  ■which  It 
Is  represented  on  the  plan  to  be  appropriated, 
shall  forever  continue  the  same,  so  far  as  it 
may  be  indirectly  beneficial  to  the  land  in- 
cluded in  the  deed,  and  was  within  the 
power  or  control  of  the  grantor  at  the  time 
of  the  grant." 

[3]  The  appellant's  land,  consisting  of  lots 
Nos.  9  and  10,  as  well  as  tbe  designated  park 
lot,  is  located  on  the  east  side  of  North  Po- 
tomac street,  but  the  said  land  of  tbe  ap- 
pellant is  not  adjacent  or  contiguous  to  the 
park  lot,  but  is  separated  therefrom  by  lots 
Nos.  11  to  17  both  inclusive,  and  Park  ave- 
nue or  Dewey  street.  The  lots  of  the  appel- 
lant at  the  nearest  point  are  over  400  fe6t 
from  the  park  lot.  If,  therefore,  the  reason- 
ing of  the  restrictive  principle  or  rule  of  law 
in  force  in  this  state,  "that  the  sale  of  a  lot 
of  land  calling  to  bind  on  an  unopened 
street  works  a  dedication  to  public  use  of  the 
street,  if  it  is  of  tbe  land  of  the  grantor,  only 
until  it  reaches  the  next  opened  or  unopened 
street,"  were  applied,  as  we  think  it  should 
be,  in  cases  of  this  sort  where  the  alleged 
dedication  is  for  park  purposes,  we  do  not 
think  from  the  facts  of  this  case  a  dedica- 
tion of  this  lot  to  the  public  for  use  as  a 
park  should  be  presumed.  The  land  in  this 
case  was  never  used  as  a  park  by  the  public 
or  by  any  person,  nor  was  anything  done  to 
beautify  it  or  render  It  suitable  or  attractive 
for  park  purposes,  more  than  to  plant  a  few 
trees  thereon.  The  original  fences  were  not 
removed,  and  at  the  time  of  its  conveyance 
to  Flndlay  and  Steffey  it  was  in  weeds  and 
altogether  unattractive  and  unsuitable  for 
park  purposes.  The  facts  in  this  case,  in  our 
opinion,  do  not  establish  a  dedication  by  J. 
Clarence  Lane  of  the  lot  to  public  use  as  a 
park.  A  plat  showing  the  lots,  streets,  and 
alleys  as  laid  out  by  Lane,  the  owner,  was 
made  and  placed  in  the  office  of  tbe  clerk  of 
the  circuit  court,  though  not  marked  "Filed." 
Upon  this  plat  the  lot  In  qnestion  was  desig- 
nated "Park."  Afterwards,  in  August,  1896, 
lots  Nos.  9  and  10  were  conveyed  to  tbe  ap- 
pellants, and  in  1898  this  designated  park 
lot  was  conveyed  to  Flndlay  and  Steffey.  and 
about  this  time  a  second  plat  was  made  out 
and  In  1899  filed  with  the  clerk  of  the  circuit 
court.  On  this  plat  the  park  lot  was  no 
longer  so  designated,  and  upon  it  is  written 
tbe  announcement  by  Lane  that  it  was  not 
Intended  by  anything  therein  contained  to 


dedicate  the  streets  or  alleys  designated 
thereon,  and  that  they  were  mentioned  and 
designated  for  the  purpose  of  location  and 
description  merely,  and  that  the  fee  was  re- 
served by  him.  After  this  a  number  of  other 
lots  were  sold.  None  of  the  deeds  offered  in 
evidence  profess  to  convey  to  the  grantees 
any  title  to.  Interest  in,  or  use  of,  said  park 
lot,  nor  do  any  of  the  lots  conveyed  in  said 
deeds  touch  or  bind  on  the  lot  itself.  The 
plat  Is  referred  to  in  the  deed,  and  the  fact 
of  the  park  to  be  located  on  the  lot  was  men- 
tioned to  the  appellant  by  the  agent  of  Lane 
at  the  time  of  tbe  sale.  These  facts,  It  is 
claimed  by  the  appellant,  somewhat  Influ- 
enced him  in  the  purchase  of  said  lots. 
They,  however,  when  considered  with  the 
other  fticts  of  the  case,  controlled  and  gov- 
erned by  the  principal  or  rule  of  law  that  we 
have  quoted,  are  not,  in  our  opinion,  suffi- 
cient to  establish  the  dedication  of  this  lot 
to  the  public  use  as  a  park.  Therefore  we 
find  no  error  in  the  ruling  of  the  court  below. 
Decree  affirmed,  with  costs  to  the  appel- 
lees. 


CRICHTON  V.   STATE. 
(Court  of  Appeals  of  Maryland.    April  6.  1911.) 

1.  Criminal  Law    (§  10e9»)  —  Certiorari — 
Time  or  Taking. 

Certiorari  may  be  issued  before  final  judg- 
ment, for  the  object  of  the  writ  is  to  stav  the 
exerdae  of  authority  by  an  inferior  tribunal 
until  its  Jurisdiction  can  be  determined. 

[FA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2691-2699;  Dec.  Dig.  } 
1069.*} 

2.  .Tttrt  (§  SI*)— Right  to  Trial  bt  Jubt— 
Justices  of  tiie  Peace. 

Tiaws  1910,  c.  207.  amending  Code,  art  56, 
|5  131-140,  and  adding  sections  140a-140i, 
140k-140t.  regulatinc  motor  vehicles,  is  not  in- 
valid because  authorixinK  Justices  of  the  peace 
to  try  and  convict  offenders  without  the  Inter- 
vention of  a  Jury. 

[EH.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {{  204-219;    Dec.  Dig.  {  31.*] 

3.  JuRT  (I  22*)  —  Regulation  —  MoTOB    Vk- 
HicLES— Crimes— Justices  of  tedb  Peace. 

Laws  1910.  c.  207.  amending  Code,  art  56, 
Hi!  131-140,  and  adding  sections  140a-140i. 
140k-140t.  regulating  motor  vehicles,  provides 
in  section  140p  that,  if  any  person  shall  violate 
the  act,  the  nearest  magistrate  or  polic«  Justice 
shall  have  jurisdiction  to  hear  the  complaint 
and  impose  fine  or  sentence,  bat  one  convicted 
may_  appeal  to  the  court  having  criminal  juris- 
diction, which  shall  hear  the  case  de  novo. 
Lews  1906,  c.  475,  amending  Code,  art.  52.  S 
12,  provides  that  justices  of  the  peace,  save  ia 
the  city  of  Baltimore  and  three  named  counties, 
shall  have  juriadiotion  to  determine  crimes  not 
punishable  by  confinement  in  the  penitentiary, 
and  that,  if  either  the  state  or  the  accused 
elects,  a  jury  trial  might  be  had  on  transfer  to 
the  circuit  court.  Laws  1910  repealed  all  acts 
in  conflict  therewith.  Held,  that  Laws  19()<> 
did  not  KOvem  the  trial  of  offenders  prosecuted 
under  I^ws  1010,  and  a  party  might  be  sum- 
marily tried  by  the  Justice. 

[EM.  Note.— EV>r  other  cases,  see  Jury,  Dec. 
Dig.  i  22.*] 
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4.  CRnoNAi.   Law    (|  1011*)  — Cebtiobari— 
Gboitrdb— Ibreotji^bities. 

Coder  Laws  1910,  c.  207.  amending  Code, 
art.  66.  ii  131-140,  and  adding  actions  140a- 
Uffl,  140k-140t,  regnlating  motor  veliicles  and 
piOTiding  for  the  trial  of  offenders  before  jus- 
tices of  the  peace,  an  inegnlaritr  in  the  war- 
rant will  not  deprive  a  justice  of  jurisdiction, 
and  under  Code,  art.  52,  i  12b,  as  added  by 
Laws  1906,  c.  444,  warrants  may  be  cured  bv 
amendment,  and  hence  a  writ  of  certiorari  will 
not  issue  for  an  irregnlarity  in  the  warrant,  as 
it>  function  is  to  test  the  jurisdiction  of  an 
inferior  court,  and  not  to  correct  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  {  2569;  Dec  Dig.  {  1011.*] 

5.  HlOHWATB    (I    186*)— REOULATION— MOTOB 

Vehicles. 

Under  Lews  1910,  c.  207,  amrading  Code, 
art.  66,  Si  l.Sl-140,  and  adding  sections  140a- 
140i,  140k-140t,  regulating  motor  vehicles,  the 

K revision  in  section  140p  that  offenders  shall 
I  tried  before  the  nearest  justice  of  the  peace, 
the  diiference  of  only  a  short  distance  will  not 
oost  the  justice  first  taking  jurisdiction,  and 
a  warrant  issued  by  a  justice  need  not  affirm- 
atively Ehow  on  its  face  tliat  he  was  the  near- 
est in  point  of  actual  distance. 

[ESA.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  476,  477;  Dea  Dig.  {  186.*] 

6.  HlOHWATS    (I     186*)— RBOULATION— MOTOB 

Vehicles— Wabbants. 

In  a  prosecution  under  Laws  1910,  c.  207, 
amending  Code,  art.  66,  S!  131-140,  and  adding 
sections  140a-i40i.  140k-140t,  regulating  mo- 
tor vehicles,  and  providing  in  section  140p  that 
the  nearest  justice  shall  have  jurisdiction,  and 
tliat.  If  the  party  be  convicted,  he  shall  indorse 
on  the  license  certificate  the  date  and  particu- 
lar; of  the  conviction,  which  must  under  section 
130  be  sent  to  the  commissioner  of  motor 
vehicles,  who  may  revoke  the  operator's  license, 
a  warrant  merely  cliarging  the  reckless  opera- 
tion of  a  car,  or  that  the  accused  failed  to  stop 
when  met  by  C,  who  gave  the  lawful  signal, 
thould  be  more  specific. 

[EM.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  476,  477 ;  Dec.  D1&  {  186.*] 

7.  OaiMiifAi,  Law    (i  1011*)  —  Certiobabi — 
Pboceedinqs. 

Where  a  criminal  prosecation  was  pending 
before  a  justice  of  the  peace,  certiorari  should 
not  be  issued  on  an  ex  parte  proceeding  because 
of  the  alleged  prejudice  or  bias  of  the  justice, 
as,  under  the  Oonstitution,  justices  are  judicial 
ofScers  and  are  presumed  to  act  fairly,  and  the 
removal  of  the  case  might  both  be  unfair  to 
the  jnstice  and  bring  the  administration  of  the 
law  into  disrepute. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {  2560;   Dec.  Dig.  §  lOlL*] 

Appeal  from  Circuit  Court,  Cbarles  Coun- 
ty; Fillmore  Beall,  Jndge. 

Macpberson  Crichton  was  cbarged  in  Jus- 
tice conrt  with  a  violation  of  the  motor  re- 
Ucles  law,  and  sued  out  a  writ  of  certiorari 
from  the  circnit  court  From  a  judgment 
qaashing  the  writ  of  certiorari,  defendant 
appeals.     Affirmed. 

Argued  before  BUTD,  C  J.,  and  BRISCOE, 
PEARCB,  PATTI80N,  and  URNBR,  JX 

L.  Allison  Wllmer,  for  appellant.  Walter 
D.  Eiseman,  and  Isaac  Lobe  Straus,  Atty. 
Uen.,  for  the  State. 

BOTD,  C  J.  This  is  an  appeal  from  the 
action  of  the  lower  court  in  quashing  a  writ 


of  certiorari  previously  Issued  by  Its  order 
at  the  Instance  of  the  appellant.  The  writ 
was  directed  to  Henry  G.  Robertson,  a  Justice 
of  the  peace  for  Charles  county,  who  had  Is- 
sued three  warrants  against  the  appellant 
under  which  he  liad  been  apprehended  and 
taken  before  said  Justice.  Two  of  the  war- . 
rants  were  Intended  to  charge  violations  of 
section  140b  of  article  66  of  the  Code,  title 
"Licenses,"  subtitle  "Motor  Vehicles,"  as 
amended  by  chapter  207,  Acts  1910,  and  the 
third  was  for  an  alleged  violation  of  section 
140c  of  that  article,  as  so  amended.  The  ap- 
pellant through  bis  attorney  demanded  a 
trial  by  Jury,  which  was  denied  by  the  Jus- 
tice, on  the  ground  that  Justices  of  the  peace 
bad  summary  Jurisdiction  to  try  such  cases, 
and  the  accused  only  had  the  right  of  trial 
by  Jury  on  appeal  from  the  Judgment  of  the 
Justice  in  case  of  conviction.  He  gave  bail 
for  his  appearance  before  the  Justice  on  Sep 
tember  14,  1910,  for  which  time  the  cases 
were  set  for  trial,  but  on  September  13tb 
the  writ  of  certiorari  was  ordered  and  is- 
sued. 

The  grounds  relied  on  by  the  appellant  In 
this  court  are  that  the  said  Justice  of  the 
peace  was  without  Jurisdiction  to  hear  and 
determine  the  cases  upon  the  three  warrants 
for  the  following  reasons,  as  set  out  is  ills 
brief:  "(1)  Because  of  the  prayer  for  a  Jury 
trial  in  each  and  every  case,  and  on  account 
of  the  nature  of  the  offenses  attempted  to 
be  charged  in  said  warrants,  coupled  with  at- 
tendant circumstances.  (2)  Because  of  the 
Interest  of  the  said  Justice  of  the  peace  as 
prosecutor,  and  of  his  bias  against  the  ap- 
pellant, as  narrated  In  the  petition.  (3)  Be- 
cause in  none  of  the  three  warrants  is  any 
offense  charged  upon  which  the  appellant 
may  be  held  or  for  which  he  can  be  tried. 
(4)  Because  the  Jurisdiction  of  tlie  Jnstice  of 
the  peace  'as  the  nearest  Jnstice  of  the  peace' 
does  not  affirmatively  appear  from  the  face 
of  the  proceedings,  if  section  140p  of  chapter 
207  of  the  Acts  of  1910  be  held  to  apply  in 
the  cases  upon  the  three  warrants." 

[1]  1.  Before  proceeding  with  the  discus- 
sion of  those  reasons.  It  is  proper  to  say  that 
the  motion  of  the  state's  attorney  for  Charles 
county  to  dismiss  the  petition  for  the  writ 
of  certiorari  on  the  ground  that  there  had 
been  no  final  adjudication  of  the  matters  de- 
pending before  the  Justice  of  the  peace  was 
properly  denied.  "Ordinarily,  where  the  writ 
will  lie  at  all,  it  should  be  applied  for  and 
be  Issued  before  the  proceedings  have  cul- 
minated In  a  Judgment,  for  the  chl^f  object 
of  the  writ  Is  to  stay  the  exercise  of  author- 
ity by  the  Inferior  tribunal  until  its  Jurisdic- 
tion In  the  premises  can  be  determined  by 
the  superior  court,"  although  it  will  also  lie 
after  judgment  and  even  after  Judgment  ex- 
ecuted under  some  circumstances.  2  Foe  on 
PI.  &  Pr.  i  725. 
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[2]  2.  It  may  also  be  well  to  remark  be- 
fore considering  the  particular  grounds  relied 
on  by  the  appellant  that  in  the  brief  filed 
on  his  behalf  it  ia  said:  "It  is  undisputed, 
upon  the  authority  of  leading  Maryland  cas- 
es, to  go  no  further,  that  the  Legislature  may 
constitutionally  'confer  summary  Jurisdiction 
upon  a  Justice  of  the  peace  to  try  and  convict 
a  party  for  an  offense'  of  a  certain  'minor 
character*" — citing  State  v.  Glenn,  64  Md. 
572 ;  Kane  v.  State,  70  Md.  546,  17  Att.  557; 
Danner  t.  State,  89  Md.  220,  42  AQ.  966; 
Lancaster  v.  State,  90  Md.  211,  44  Atl.  1039; 
State  V.  Ward,  95  Md.  118,  51  Att  848.  As 
those  decisions  and  others  which  might  be 
dted  conclusively  establish  the  power  of  the 
Legislature  of  this  state  to  confer  Jurisdic- 
tion upon  Justices  of  the  peace  to  hear  and 
determine  cases  similar  to  these,  especially 
when  the  right  of  appeal  Is  given  to  courts 
where  Jury  trials  can  be  had,  as  is  done  by 
this  statute,  and  as  that  power  is  not  de- 
nied. It  will  be  imnecessary  for  us  to  further 
discuss  the  constitutionality  of  such  a  law. 

[3]  3.  The  real  question  in  this  connection, 
which  was  urged  by  the  appellant,  is  whether 
the  act  of  1910  limited  him  to  an  appeal 
from  the  judgment  of  the  Justice  of  the 
peace,  if  against  him,  or  whether  he  was  not 
entitled  to  at  once  demand  a  Jury  trial  under 
the  provisions  of  section  12  of  article  52  of 
the  Code^  as  amended  by  Acts  1906,  c.  476. 
The  language  of  that  section,  as  amend- 
ed, is  undoubtedly  very  broad,  and.  If  it 
stood  alone,  would  have  given  the  appellant 
the  right  to  at  once  demand  a  Jury  trial, 
without  first  having  a  trial  before  the  Justice 
of  the  peace.  But  it  must  not  be  forgotten 
that  that  section  expressly  excepts  from  its 
operation  the  Justices  of  the  peace  in  the 
city  of  Baltimore  and  in  four  of  the  counties 
of  the  state,  while  the  act  of  1910  is  intended 
to  be,  and  is,  applicable  to  the  whole  state. 
The  latter  in  terms  includes  Baltimore  city, 
providing  that,  if  any  one  is  taken  in  custody 
for  violation  of  any  of  the  provisions  of  the 
subtitle  of  the  act  in  that  city,  he  shall  be 
taken  "before  the  nearest  police  Justice," 
and  then  authorizing  an  appeal  to  the  crim- 
inal court  of  Baltimore  In  case  of  conviction. 
It  would  seem  to  be  clear  that  the  Legisla- 
ture did  not  Intend  by  the  act  of  1910  that 
any  one  arrested  in  Baltimore  city,  or  in 
either  of  the  four  counties  excepted  from  the 
operation  of  section  12  of  article  52,  should 
be  required  to  be  tried  before  a  Justice  of  the 
peace,  but  that  any  one  arrested  in  any  of 
the  other  counties  could  at  once  demand  a 
Jury  tri&l,  and  thereby  avoid  a  trial  before 
the  Justice.  If  it  had  so  Intended,  it  would 
have  been  mudi  simpler  to  have  provided 
that  any  person  arrested  In  Baltimore  city, 
or  In  either  of  the  four  counties,  should  be 
tried  as  therein  provided,  and  that  any  one 
arrested  In  one  of  the  counties  to  which  sec- 
tion 12  of  article  52  Is  applicable  should  be 
tried  in  accordance  with  the  provisions  of 
that  section. 


But,  in  addition  to  that,  section  140p  of 
the  act  of  1910  provides  that,  "in  case  any 
person  shall  be  taken  into  custody  because 
of  a  violation  of  any  of  the  provisions  of  this 
subtitle,  he  shall  forthwith  be  taken  in  the 
counties  of  this  state  before  the  nearest  Jus- 
tice of  the  peace,  committing  magistrate  or 
police  Justice,  or,  If  in  Baltimore  dty,  before 
the  nearest  police  Justice,  and  be  entitled  to 
an  immediate  hearing" ;  and  then,  after  pro- 
viding for  ball  In  case  such  hearing  cannot 
then  be  had,  the  section  continues:  "In  all 
complaints  of  the  violation  of  any  of  the  pro- 
visions of  this  subtitle  the  Justice  of  the 
peace,  committing  magistrate  or  police  jus- 
tice before  whom  the  alleged  offender  is  tak- 
en as  aforesaid  shall  have  Jurisdiction  to 
hear  and  determine  sudi  complaint  and  Im- 
pose the  fine  or  sentence  herein  provided; 
but  any  person  so  convicted  of  any  offense 
under  this  subtitle  shall  have  the  right  to  ap- 
peal from  the  Judgment  of  such  Justice  of  the 
peace,  committing  magistrate  or  police  Jus- 
tice to  the  criminal  court  of  Baltimore,  if 
convicted  in  Baltimore  city,  or  court  of  crim- 
inal Jurisdiction  of  any  county  in  which  he 
may  be  so  convicted,  and  such  court  on  such 
appeal  shall  hear  the  case  de  novo."  That 
section  only  gives  the  person  convicted  the 
right  of  appeal,  while  section  12  of  article 
52  gives  either  party  such  right,  and  also 
the  right  to  demand  a  Jury  trial.  There  are 
other  provisions  which  we  might  refer  to, 
but  those  already  mentioned,  together  with 
section  2  of  this  act  of  1910,  which  says, 
"That  all  acts  and  parts  of  acts  and  laws 
and  parts  of  laws  inconsistent  herewith  or 
contrary  hereto,  be  and  the  same  are  hereby 
repealed  to  the  extent  of  such  Inconsistency," 
seem  to  us  to  show  conclusively  that  it  was 
Intended  by  the  Legislature  that  the  provi- 
sions of  section  140p  should  be  applicable  to 
the  entire  state,  and  a  person  accused  of 
violating  the  provisions  of  that  act  has  no 
right  to  demand  a  Jury  trial,  excepting  upon 
appeal  from  the  Judgment  of  the  Justice.  It 
is  difficult  to  see  how  the  Legislature  could 
have  been  more  explicit  in  declaring  its  in- 
tention, unless,  perhaps,  It  had  said  in  so 
many  words  that  section  12  of  article  52 
should  not  be  deemed  applicable  to  prosecu- 
tions for  violations  of  these  provisions,  which 
would  not  only  have  been  unusual,  but,  as  it 
seems  to  us,  useless.  The  act  of  1910  is  the 
latest  expression  of  the  Legislature  on  the 
subject,  and  It  is  manifest  that  it  intended  to 
embody  the  entire  statutory  law  on  the  sub- 
ject of  motor  vehicles  in  that  act.  When  it 
devoted  a  section,  which  covers  a  page  of  the 
printed  volume  of  the  laws  passed  at  that 
session,  to  the  arrest,  bail,  trial,  and  appeal 
of  violators  of  its  provisions,  the  Legisla- 
ture must  be  presumed  to  have  intended 
wliat  we  think  is  sufficiently  expressed — that 
the  procedure  for  the  violation  of  these  pro- 
visions should  be  in  accordance  with  what  It 
there  specially  enacted,  and  not  under  a 
statute  which  was  not  in  force  ia  Baltimore 
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and  four  connttes.  The  appellant  was  tbere- 
foie  not  entitled  to  tbe  writ  of  certioiari  by 
reason  of  the  refusal  of  the  Justice  to  grant 
his  demand  for  a  Jury  trial. 

[4]  4.  We  will  next  consider  the  third  and 
fourth  reasons  given  by  the  appellant,  quot- 
ed above.  It  Is  contended  that  the  warrants 
do  not  sufBclently  describe  the  offenses  In- 
tended to  be  charged,  but  If  It  be  conceded 
that  they  are  not  very  accurately  charged, 
or  even  not  technically  correct,  that  would 
not  necessarily  deprive  the  Justice  of  Juris- 
diction, 80  as  to  require  the  court  to  grant  a 
writ  of  certiorarL  That  is  not  a  writ  of 
right.  In  Gaither  v.  Watkins,  66  Md.  576, 
8  Atl.  464,  this  court  through  Judge  Bobin- 
son  said:  "Now,  it  was  argued  that  a  cer- 
tiorari ought  not  to  issue  In  any  case  where 
a  party  has  a  remedy  by  appeal  or  by  writ 
of  error.  We  are  not  prepared  to  go  to  this 
extent.  This  much,  however,  we  may  say, 
that,  as  it  is  a  matter  resting  in  the  legal  dis- 
cretion of  the  court,  the  writ  ought  not  to 
be  granted  in  any  case  where  the  party  has 
a  right  of  appeal,  exc^t  for  the  purpose  of 
testing  the  Jurisdiction  of  the  tribonal  be- 
low." And  in  that  case,  in  which  it  was 
claimed  that  the  proceedings  by  the  county 
commissioners  were  not  In  accordance  with 
tlie  itrovlsions  of  the  law,  after  pointing  out 
that  the  record  did  not  sustain  the  objections 
whldi  went  to  the  Jurisdiction  of  the  com- 
missioners, the  court  said:  "The  county  com- 
missioners had  then,  in  our  opinion.  Jurisdic- 
tion in  regard  to  the  subject-matter,  and 
having  Jurisdiction,  subsequent  irregularities 
in  their  proceedings,  or  irregularities  on  the 
part  of  the  examiners,  were  matters  to  be 
taken  advantage  of  by  way  of  appeal  to  thi 
circuit  court  Socb  irregularities  in  no  man- 
ner affected  their  Jurisdiction  over  the  sub- 
ject-matter." In  Weed  v.  Levris,  80  Md.  126, 
30  AtL  610,  Judge  McSherry,  In  speaking 
of  a  Justice  of  the  peace,  said:  "If  having 
Jurisdiction  of  the  subject-matter  he  subse- 
quently proceeded  irregularly  or  erroneously, 
this  in  no  manner  affected  his  Jurisdiction, 
and  the  appropriate  and  only  remedy  was 
by  an  api>eal  from  bis  Judgment  to  the  cir- 
cuit court,  for  which  appeal  the  law  makes 
amide  provision" ;  and  concluded  his  opinion 
by  saying,  "as  the  writ  of  certiorari  wUl  only 
be  issued  where  It  is  alleged  and  appears  at 
least  in  a-prima  fade  manner  that  the  in- 
ferior tribunal  is  without  Jurisdiction,  the 
circuit  court  was  right  in  refusing  the  writ, 
and  its  order  will  be  affirmed."  See,  also, 
Kane  r.  State,  supra,  Lancaster  v.  State,  su- 
pra, and  Baum  v.  Warden  of  JaU,  110  Md. 
583,  73  AQ.  294. 

[fl  One  of  the  objections  urged  is  that  the 
Jurisdiction  of  the  Justice  of  the  peace,  as  the 
"nearest  Justice  of  the  peace,"  does  not  af- 
flnnatively  appear  upon  the  face  of  the  pro- 
ceedings. It  is  not  alleged  in  the  petition,  or 
In  any  of  the  proceedings,  that  Henry  G. 
Bobwtson  was  not  In  point  of  tact  the  near- 


est Justice  of  the  peace,  but,  as  we  under- 
stand the  position  of  the  appellant,  he  con- 
tends that  the  Justice  was  without  Jurisdic- 
tion because  it  did  not  affirmatively  appear 
on  the  face  of  the  warrants  that  he  was  th6 
nearest  Justice.  We  cannot  assent  to  such 
a  construction  of  this  statute.  In  the  first 
place,  it  evidoitly  contemplates  that  offend- 
ers of  the  law  may  be  takoi  into  custody 
without  a  vrarrant — ^indeed,  in  many  cases 
the  law  would  be  useless  if  that  were  not  so, 
as  the  offenders  could  get  out  of  the  state  be- 
fore warrants  could  be  obtained,  and,  as  said 
in  Kane  v.  State,  70  Md.  551,  17  Atl.  558: 
"Without  the  power  to  arrest  on  view  with- 
out warrant,  it  would,  in  the  nature  of 
things,  be  quite  impossible  to  execute  the 
law  with  any  d^ree  of  efficiency."  It  was 
intended  that,  when  any  one  is  taken  Into 
custody  for  a  violation  of  the  law,  he  should 
be  taken  before  a  Justice  who  is  near  where 
the  offense  was  committed  and  be  entitled  to 
an  immediate  bearing,  as  otherwise  he  might 
be  unnecessarily  delayed  by  being  taken  be- 
fore some  remote  Justice.  But  whUe  the  ac- 
cused is  entitled  to  be  taken  before  and  tried 
by  some  one  who  will  answer  the  description 
of  "the  nearest  Justice"  within  the  meaning 
of  the  statute,  it  does  not  necessarily  follow 
that  some  other  Justice  cannot  issue  a  war- 
rant for  him.  It  may  often  happen  that  it  is 
not  known  which  Justice  is  in  point  of  fact 
the  nearest  The  offense  may  have  occurred 
within  a.  few  miles  of  a  number  of  Justices, 
and  some  investigation  wonld  have  to  be 
made  as  to  which  was  the  nearest  before  a 
warrant  could  be  issued,  if  such  a  strict  con- 
struction must  be  placed  on  the  statute  as 
the  appellant  contends  for.  The  law  cer- 
tainly did  net  mean  that  the  services  of  the 
county  or  other  surveyor  were  to  be  called 
into  use,  and  then  the  offender  was  to  be 
arrested  on  a  warrant  issued  by  the  one 
found  by  him  to  be  nearest,  but  the  object 
of  the  law  was  to  have  a  speedy  hearing, 
and  not  unnecessarily  inconvenience  the  ac- 
cused. The  provision  with  reference  to  "the 
nearest  Justice"  must  have  a  reasonable  in- 
terpretation, and  not  such  an  unreasonable 
one  as  would  Jeopardize,  if  not  destroy,  the 
value  of  the  statute  Itself.  The  object  of  the 
provision  must  be  considered,  and  If  some 
other  Justice  was  in  point  of  fact  nearer  by  a 
few  feet  or  some  small  distance  which  would 
be  immaterial  to  the  accused,  it  should  not 
oust  the  Jurisdiction  of  the  Justice  who  had 
Issued  the  warrant 

There  can  be  no  reason,  so  far  as  the  pro- 
tection of  the  accused  is  concerned,  for  re- 
quiring the  warrant  to  state  that  it  was 
issued  by  the  nearest  Justice,  and,  as  -we 
have  already  Indicated,  we  do  not  deem  that 
necessary.  There  was  a  time  in  this  state 
when  warrants  issued  by  Justices  of  the 
peace  were  so  defective  that  prosecutions 
frequently  failed  by  reason  thereof,  either 
before    the  Justices   or    on   apx)eal    to   the 
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courts.  But  by  chapter  444, 1 12b,  Acts  1906, 
it  was  provided  that  "in  all  criminal  cases 
before  Justices  of  the  peace,  the  Justice,  of 
his  own  motion,  or  on  the  motion  of  the 
state's  attorney,  may  at  any  time  during 
trial  before  final  Judgment  amend  the  In- 
formation, warrant,  his  docket  entries, 
names  of  the  ofTenders  or  other  proceedings 
in  any  such  cases  pending  before, him,"  and 
ample  authority  is  also  given  to  circuit 
courts  to  which  cases  have  been  removed  on 
applications  for  Jury  trials,  or,  on  appeals, 
to  allow  such  amendments.  That  statute 
was  recently  sustained  in  Oreen  y.  State, 
113  Md.  451,  77  Atl.  677.  It  Is  clear  that 
if  any  of  the  objections  urged  here  against 
these  warrants  had  been  made  before  the 
Justice  of  the  peace,  or  Wore  the  court  on 
appeal,  if  the  case  had  been  tried  before  the 
Justice  and  an  appeal  had  been  taken, 
amendments  could  have  been  made,  if  the 
objections  had  been  deemed  well  taken,  and 
the  prosecutions  proceeded  with.  In  saying 
that,  we  assume  that  Mr.  Robertson  was 
"the  nearest  Justice"  within  the  meaning  of 
the  statute,  as  it  is  not  claimed  in  the  pe- 
tition for  the  certiorari  that  he  was  not, 
but,  if  he  was  not,  tlie  appellant  could  have 
been  takm  to  the  one  who  was,  if  he  so 
demanded.  The  Justice,  in  so  far  as  ap- 
I)ear8  from  the  record,  had  Jurisdiction  over 
the  subject-matter  and  over  the  appellant, 
and  hoice  the  cases  are  within  the  rulings 
of  this  court  referred  to  above.  Even  if  it 
be  conceded  that  there  were  such  defects  in 
the  warrants  as  on  their  face  afltected  the 
question  of  Jurisdiction,  inasmuch  as  they 
could  have  been  corrected  by  amendment, 
we  are  not  willing  to  extend  the  use  of  the 
writ  of  certiorari  so  as  to  permit  an  accused 
person.  Instead  of  raising  the  question  be- 
fore the  Justice  or  the  court  on  appeal,  and, 
giving  an  opportunity  to  have  the  warrants 
amended,  apply  for  that  writ  on  the  ground 
that  the  warrants  were  defective.  Of  course, 
if  warrants  utterly  fall  to  show  any  viola- 
tion of  the  law,  or  place  a  construction  on 
a  law  which  is  not  Justified,  there  may  be 
ground  for  the  Issuing  of  a  writ  of  certio- 
rari, but  when,  at  most  they  only  disclose 
some  technical  defect  in  the  charge,  al- 
though it  can  readily  be  seen  what  is  In- 
tended, and  especially  when  there  is  an  ap- 
peal provided,  the  objeotlon  should  be  made 
before  the  Justice,  or  the  court  on  appeal 
where  an  amendment  can  be  made,  and  the 
writ  of  certiorari  should  not  be  granted 
merely  by  reason  of  such  technical  defects 
in  the  warrants. 

[6]  It  will  not  be  out  of  place  to  say  that 
we  are  of  the  opinion  that,  although  the 
lower  court  was  right  in  quashing  the  writ 
of  certiorari,  the  warrants  ought  to  have 
been  more  specific  than  they  were.  It  is 
true  that  those  in  the  first  two  cases  follow 
very  closely  the  language  of  the  statute,  and 


that  evoi  in  an  Indictment  for  an  offense 
created  by  statute  it  Is  generally  sufilcient 
to  describe  it  in  the  language  of  the  statute 
(Stevens  t.  State,  88  Md.  6^69,  43  Atl.  928, 
and  earlier  cases  there  cited),  but  this  is  a 
peculiar  statute.  By  section  140p  the  Jus- 
tice of  the  peace  or  the  court,  if  an  appeal 
is  taken,  is  required  to  indorse  upon  or  at- 
tach to  the  license  certificate  the  date  and 
particulars  of  the  conviction,  if  the  party  is 
convicted,  and  by  section  138  full  records 
are  required  to  be  kept  and  copies  to  be  sent 
to  the  commissioner  of  motor  vehicles,  who 
may,  and  must  under  some  circumstances, 
revoke  the  operator's  license.  There  ought, 
therefore,  to  be  reasonable  certainty  as  to 
the  grounds  for  conviction,  and  the  mere 
charge  of  operating  a  motor  vehicle  "re4;k- 
lessly,"  without  stating  in  wliat  respect  it 
was  reckless,  not  only  gives  the  accused  very 
little  information  as  to  what  the  precise 
charge  is,  but  might  do  him  an  injustice  In 
the  record  sent  to  the  commissioner.  In  a 
warrant  under  section  140c,  such  as  that  in 
the  third  case,  it  would  be  better  to  more 
closely  follow  the  statute.  Instead  of  say- 
ing, as  that  warrant  did,  "when  met  by  the 
said  William  B.  S.  Chapman,"  and  that  the 
said  "Chapman,  having  given  the  lawful  sig- 
nal," etc.  The  statute  says  that  it  shall  be 
given  "upon  approaching,"  etc.,  and  not  when 
they  "met,"  which  might  be  too  late  for  the 
o{)erator  to  stop  the  automobile,  and  the 
statute  says  what  signal  shall  be  given. 

m  6.  The  only  remaining  question  to  be 
considered  is  presented  by  paragraph  13  of 
the  petition.  It  alleges  "that  the  said  Jus- 
tice of  the  peace,  in  the  discharge  of  what 
it  ia  to  be  assumed,  in  fairness  to  him,  he 
must  conceive  to  be  his  official  duty  as  an 
examining  magistrate,  has  been  exercising  the 
functions  of  a  prosecuting  officer  by  seeking 
evidence  to  aid  in  the  prosecution  of  your 
petitioner  upon  the  charge  of  manslaughter 
aforesaid;  and,  as  bearing  upon  that  prose- 
cution, he  has  sought  out  persona  to  bring 
such  charges  against  your  petitioner  as  are 
made  in.  the  three  warrants;  and,  further, 
he  has  interested  himself,  even  if  be  have 
not  taken  the  Initiative,  in  procuring  coun- 
sel to  assist  the  state's  attorney  for  Charles 
county  In  the  prosecution  of  your  petitioner 
upon  the  charge  of  manslaughter  aforesaid." 
The  petition  shows  that  the  petitioner  bad 
been  arrested  for  manslaughter  for  a  death 
which  occurred  the  same  day  as  that  named 
in  these  warrants  as  the  result  of  the  de- 
ceased being  struck  by  the  appellant's  auto- 
mobile. Without  deeming  It  necessary  to 
pass  on  the  sufliclency  of  those  allegations 
as  affecting  the  Jurisdiction  of  the  Justice, 
we  are  of  the  opinion  that  the  circuit  court 
properly  quashed  the  writ,  as  it  was  im- 
provldently  issued,  if  those  allegations  were 
relied  on  as  a  ground  for  its  Issuance.    Jus- 
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tices  of  tbe  peace  are  by  oar  Gonatitation 
made  part  of  tbe  judiciary  In  whom  tbe  Ja- 
didal  power  of  tbe  atate  is  vested  (McBee 
T.  Fnlton,  47  Md.  403,  28  Am.  Rep.  465),  and, 
whBe  they  are  not  by  that  ingtrument  re- 
quired to  be  learned  In  the  law  and  their 
jurisdiction  Is  limited,  they  are  presumed  to 
act  fairly  and  honestly.  If  then  an  applica- 
tion for  a  certiorari  be  made  on  such 
grounds  as  those  stated  above,  and  no  such 
objection  had  been  made  before  the  Justice, 
be  should  at  least  have  an  opportimlty  to 
answer  them,  and.  If  he  desires,  explain 
tbem  before  tbo  case  la  taken  from  hia  con- 
trol. Although  we  have  said  that  the  writ 
of  certiorari  can  be  granted  before  Judg- 
ment, it  might  do  a  Jnstlce  of  the  peace,  or 
other  inferior  court,  great  injustice,  and 
bare  a  tendmcy  to  bring  the  administra- 
tion of  tbe  law  into  disrepute,  to  grant  that 
writ  on  an  ex  parte  proceeding,  if  it  be 
based  on  tbe  alleged  personal  conduct  or 
misconduct  of  the  Justice  or  other  Inferior 
court,  alleging  matters  which  he  had  no  op- 
portonlty  to  explain  or  act  upon.  Of  course, 
if  such  questions  are  brought  to  his  atten- 
tion, made  part  of  the  record,  and  acted  on 
by  blm,  the  court  to  which  the  application 
for  the  writ  is  made  may  then  be  sufficient- 
ly Informed  to  enable  it  to  act,  and  deter- 
mine whether  the  matters  are  such  as  would 
be  a  disqualiflcatlon  or  should  prevent  the 
hiferior  court  from  proceeding  further,  but 
vtaere,  as  in  this  case,  no  such  question  wai 
raised  before  the  Justice,  and  hence  was  not 
acted  np<xi  by  him,  he  should  at  least  have 
an  opportunity  to  answw  the  application  for 
the  writ,  and  an  order  to  show  cause  shoald 
first  be  passed.  So  without  passing  on  tbe 
sufficiency  of  those  allegatlcms,  or  intimat- 
ing our  views  on  the  subject,  we  are  of  tbe 
opinion  that,  if  they  could  be  made  the 
ground  for  a  writ  of  certiorari,  such  course 
as  we  have  indicated  should  first  be  adopted, 
and  hence,  if  the  granting  of  tbe  writ  was 
based  on  those  allegations,  it  was  improvi- 
dently  Issued,  and  the  court  properly  quash- 
ed it  Of  course,  we  do  not  know  that  it 
was  issued  for  such  reasons,  as  other 
grounds  were  alleged  in  the  petition,  but, 
baring  disposed  of  those  other  grounds,  we 
only  mean  to  here  say  that  it  could  not 
properly  have  been  issued  for  matters  in- 
tolred  in  the  charges  as  to  the  personal  con- 
duct of  the  Justice  on  an  ex  parte  applica- 
tion. 

It  follows  from  what  we  have  said  that 
tbe  order  quashing  the  writ  of  certiorari 
most  be  affirmed,  and  the  lower  court  should 
remand  tbe  cases  to  the  Justice  of  the  peace. 
If  the  state  so  requests. 

Order  affirmed,  the  appellant  to  pay  the 
costs. 


TTSON  et  al.  v.  GEORGE'S  GREEK  COAL 
&  IRON  00. 

(Court  of  Appeals  of  Maryland.    April  26, 
1911.) 

1.  Principal  and  Agent  (8  46*)— Revoca- 
tion OF  AoENCT— Death. 

If  decedent  held  property  aa  agent  of  an- 
other, the  agency  was  revoked  upon  his  death ; 
and  hence  tne  property  would  not  pass  to  his 
administrator. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  H  74,  75;  Dec.  Dig.  | 
46.*] 

2.  CoBFOSATioNS    (|    95*)  —  STOCK    Cebtifi- 

CATEa— O  WHEBSHIP— •' Ag  ENT.  " 

Stock  certificates  Issued  to  "M.,  Agent," 
were  presamedly.  held  by  him  as  a^ent  for  an- 
other; the  word  "agent  prima  facie  not  being 
descriptio  personae. 

[E:d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  95.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  262-270;   vol.  8,  p.  7509.] 

3.  CoBPOBATiONs  (I  100*)— Stock  CsKTin- 
CATES— Loss  or  CKBTincATES— Evidence  or 
Ownership. 

In  an  action  by  an  administrator  to  have 
lost  stock  certificates,  originally  issued  to  de- 
cedent as  "agent,"  reissued  to  the  administra- 
tor, evidence  held  not  to  overcome  the  presump- 
tion arising  from  the  form  of  the  certificate 
that  decedent  held  the  stock  for  another. 

[B!d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  100.*] 

4.  COBPOBATIONB  (|  109*)  —  STOCK  CEKTin- 
CATES— Loss— BUBDEN    OF  PSOOF. 

In  a  proceeding  by  an  administrator  to 
have  lost  stock  certificates,  originally  issued  to 
decedent  as  "agent,"  reissued  to  the  adminis- 
trator, the  corporation  was  not  required  to 
show  the  name  of  the  principal,  whose  agent  M. 
was ;  plaintiff  having  the  burden  of  showing 
that  decedent  owned  tnem  in  his  own  right 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  g  109.*] 

5.  LiifiTAiiON  OF  Actions  (|  36*)— Tbusts— 

ENFOBCEMENT  —  LiUITATIONS  —   APPUCA- 
TION. 

Stock  certificates  were  issued  in  1838  to 
decedent  as  "agent,"  without  naming  the  prin- 
cipal, thUB  raising  the  presumption  of  owner- 
ship in  another,  and  the  stock  was  so  registered 
on  the  corporation's  books,  and  remained  so. 
No  dividends  were  ever  collected  by  decedent, 
and  he  never  did  anything  to  repudiate  anv 
trust  under  which  he  held  the  stock.  Held, 
whether  the  enforcement  of  a  trust  is  subject 
to  the  statute  of  limitations  depends  largely 
upon  the  character  and  terms  of  the  trust,  and 
that,  in  absence  of  the  trust  agreement  and  of 
any  evidence  as  to  the  principal  and  of  tbe 
facts  on  which  the  trust  was  created,  it  could 
not  be  said  that  limitations  would  run  against 
the  enforcement  of  the  trust  against  decedent 
by  the  legal  owner  of  the  stock. 

[Rd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  {  36.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Henry  Stockbrldge,  Judge. 

Suit  by  Malcolm  V.  Tyson,  administrator 
of  Morris  Robln8<m,  deceased,  and  others, 
against  George's  Creek  Coal  &  Iron  Com- 
pany. From  a  decree  in  part  for  the  ad- 
ministrator, plaintUTs  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  PATTI80N,  and  URNER,  JJ. 


'For  other  caasa  s«e  same  topic  and  section  NUMBER  in  Dec.  Dig.  tt  Am.  Dig.  Key  No.  Serlee  ft  Rep'r  Indexes 
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Charles  T.  Reifsnlder  and  Rufns  W.  Ap- 
plegartb,  for  appellantB.  Bernard  Carter, 
for  appellee: 

PATTISON,  J.  The  stock  ledger  of  the 
appellee,  the  George's  Creek  Coal  &  Iron  Com- 
pany, contains,  among  others,  two  accounts, 
one  with  "Morris  Robinson,  New  York,"  and 
one  with  "Morris  Robinson,  Agent"  The 
former  account  discloses  that  there  were  is- 
sued to  him  in  his  individual  capacity  354 
shares  of  the  stock  of  the  appellee  company. 
Of  this  number  331  were  disposed  of  by 
Robinson  and  reissued  to  those  to  whom  they 
had  been  assigned  by  him,  leaving  23  shares 
outstanding  in  his  name.  These  were  issued, 
as  shown  by  the  account,  11  shares  on  Octo- 
ber 12,  1837,  and  12  shares  on  June  1,  1838 ; 
the  certificates  therefor  being  numbered  27 
and  88,  respectively.  The  latter  account  dis- 
closes that  there  were  issued  to  tilm  as  agent 
350  shares  of  stock.  Of  these  shares  250 
were  acquired  by  him  from  John  H.  Alexan- 
der, at  that  time  the  president  of  the  appel- 
lee company,  and  Issued  to  him  December 
26,  1837,  and  100  shares  from  John  Duer, 
vice  president  of  the  American  Life  Insur- 
ance &  Trust  Company,  issued  to  him  Sep- 
tember 8,  1838.  The  account  then  discloses 
that  250  shares,  the  number  that  he  had  ac- 
quired from  John  H.  Alexander,  were,  on 
September  14,  1838,  reissued  to  John  H.  Alex- 
ander, leaving  Robinson  holding,  as  agent, 
only  the  100  shares  that  he  had  acquired 
from  John  Duer ;  the  certificate  for  the  same 
being  numbered  616. 

The  record  discloses  that  at  the  time  of 
the  Issuance  of  this  stock  Morris  Robinson 
was  cashier  of  the  New  York  branch  of  the 
Bank  of  the  United  States,  which  position 
it  seems  he  held  for  a  number  of  years.  He 
later  became  the  first  president  of  the  Mu- 
tual Life  Insurance  Company  of  New  York) 
and  died  in  1849.  Letters  of  administration 
upon  his  estate  were  granted  in  New  York 
and  an  Inventory  of  his  property  filed,  but  in 
it  no  mention  is  made  of  bis  ownership  of 
the  stock  of  the  appellee  company  above  re- 
ferred to. 

No  dividends  were  declared  by  the  com- 
pany upon  its  stock  before  the  death  of  Mor- 
ris Robinson ;  in  fact,  no  dividends  were  de- 
clared thereon  earlier  than  1864,  or  there- 
abouts. From  that  time  on  dividends  were 
declared  at  regular  intervals  until  1903, 
when  they  Issued  a  stock  dividend  of  100 
per  cent.  As  the  books  of  the  company  then 
showed  that  the  12  and  11  shares  Issued  to 
Morris  Robinson  were  still  standing  in  his 
name,  the  23  additional  shares  Issued  as  a 
stock  dividend  upon  said  12  and  11  shares 
were  accordingly  issued  to  him  in  his  indi- 
vidual capacity;  the  certificate  therefor  (No. 
8,628)  being  withheld  by  the  company.  And, 
as  the  100  shares  Issued  to  Robinson  as 
agent  were  still  outstanding  to  blm  in  that 
capacity,  the  100  additional  shares  Issued  as 
a  stock  dividend  thereon  were  likewise  Is- 


sued to  him  as  agent,  the  certlflcate  there- 
for being  numbered  3,629,  which  was  also 
withheld  by  the  company.  After  the  issu- 
ance of  the  stock  dividend  of  100  per  cent., 
the  company  thereafter  declared  dividends, 
not  only  upon  the  original  stock  issued  to 
Robinson  as  individual  and  as  agent,  but 
also  upon  the  additional  stock  Issued  as 
stock  dividends,  and  as  there  was  no  claim- 
ant for  such  dividends  they  were  retained 
by  the  company,  and  consequently  are  still 
unpaid. 

In  1909  letters  of  administration  upon  tbe 
personal  estate  of  Morris  Robinson,  In  Mary- 
land, were  granted  to  Malcolm  V.  Tyson,  tbe 
appellant,  who,  as  he  testified,  made  diligent 
Bear<A  for  tbe  three  certificates,  Nos.  27, 
88,  and  616,  represoitlng  tbe  stock  issued 
to  Morris  Robinson  In  his  individual  capaci- 
ty and  as  agent,  and  falling  to  find  them 
he  caused  a  notice  to  be  inserted  in  tbe  Bal- 
timore Sun,  giving  notice  of  the  loss  or  de- 
struction of  said  certificates,  and  stating 
that  application  had  been  made  to  the  com- 
pany for  tbe  Issuance  of  new  certificates  of 
sto(&  in  lieu  thereof.  This  advertisement, 
it  seems,  brought  no  Information  as  to  the 
whereabouts  of  tbe  certificates,  whereupon 
tbe  appellant,  as  administrator,  made  writ- 
ten request  of  the  company  to  issue  to  blm, 
as  administrator  of  Morris  Robinson,  de- 
ceased, new  8to(^  certificates  In  tbe  place  of 
those  which  were  supposed  to  be  lost  or 
destroyed,  and  filed  with  the  president  of 
the  company  a  statement  of  tbe  circumstanc- 
es of  tbe  loss  or  destruction  of  said  cer- 
tificates and  of  bis  ineffectual  efforts  to  find 
them.  Upon  the  company  declining  to  issue 
new  certificates  in  lieu  of  the  old  ones,  the 
appellant,  as  administrator,  filed  bis  bill  In 
this  case,  alleging  the  facts  as  we  have  stat- 
ed them  and  asking  the  court  to  require  tbe 
company  to  Issue  new  certificates  of  its 
stock  unto  him  in  lieu  of  those  lost  or  de- 
stroyed, and  to  transfer  unto  him  certificates 
Nos.  3,628  and  3,629,  and  to  pay  over  unto 
blm  all  accrued  dividends  that  may  have 
been  earned  upon  said  stock  since  the  death 
of  the  said  Morris  Robinson. 

To  this  bin  the  appellee  answered,  ad- 
mitting tbe  issuance  of  tbe  stock  to  Robin- 
son as  and  in  tbe  manner  above  stated,  but 
requiring  proof  as  to  the  fact  that  tbe  de- 
cedent, of  whom  the  appellant  was  adminis- 
trator, was  the  Morris  Robinson  to  whom 
the  stock  had  been  issued,  as  well  as  other 
facts  therein  alleged  that  were  not  within 
Its  knowledge,  and  further  answering  said: 
"It  appears  by  the  stock  ledger  'A'  of  the 
defendant  that  there  was  outstanding,  on 
February  11,  1857,  certificate  No.  616,  for 
100  shares  of  the  capital  stodc  of  the  defend- 
ant, dated  September  8,  1838,  in  the  name  of 
'Morris  Robinson,  Agent,'  and  there  is  notb- 
ing  on  the  stock  ledger  to  show  that  said 
certificate  has  been  transferred  from  the 
name  of  said  'Morris  Robinson,  Agent'  But 
the  said  defendant  does  not  know  whether 
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the  said  'Morris  Robinson,  Agent,'  died  pos- 
sessed of  or  entltied  to  the  said  certificate,  or 
any  of  tlie  sliares  of  stock  for  wbicb  tlie 
same  was  issued,  or  whether  the  said  cer- 
tUcate  still  stood  in  the  name  of  the  said 
'Morris  Robinson,  Agent,'  at  the  time  of  his 
death ;  and  therefore  the  defendant  does  not 
admit  that  the  said  'Morris  Robinson,  Agent,' 
did  die  so  possessed  of  or  entitled  to  the 
said  shares  of  stock,  or  any  part  thereof,  or 
that,  at  the  time  of  Ills  death,  if  he  did  die, 
the  said  certificate  of  stock  stood  in  his 
name.  That  it  is  advised,  and  it  so  arera, 
that  e>ai  If  the  said  'Morris  Robinson, 
Agent,'  was  still  {wssessed  of  or  entitled,  at 
tlie  time  of  his  death  (if  he  be  dead),  to  the 
said  certificate  No.  616,  for  said  100  shares 
issned  to  him  on  the  8th  of  September,  1838, 
and  even  If  the  plaintiff  was  duly  appointed 
by  the  orphans'  court  administrator  of  the 
personal  estate  of  Morris  Robinson,  and  that 
tlie  said  Morris  Robinson  Is  the  'Morris  Rob- 
inson, New  York,'  to  whom  was  issued  the 
above-named  certificate  No.  27  for  11  shares, 
and  certificate  No.  88  for  12  sliares,  of  the 
capital  stock  of  the  defendant,  nevertheless 
the  plaintifT  is  not  entitled,  as  such  adminis- 
trator, to  any  part  of  the  100  shares  for 
wlilch  said  certificate  No.  616  was  issued  by 
this  defendant  to  'Morris  Robinson,  Agent' 
becanse  said  stock  did  not  belong  to  said 
Morris  Robinson  in  his  Individual  capacity. 
Moreover,  nntll  the  contrary  appears,  the 
presumption  of  law  is  that  the  said  stock 
for  which  said  certificate  No.  616  was  is- 
sued did  not  belong,  when  It  was  so  issued, 
to  the  said  Morris  Robinson  in  his  indivld- 
nal  capacity,  but  he  held  it  as  agent  for 
mme  owner  to  whom  it  did  t)eIong,  and  that 
such  ownership  and  agency,  respectively, 
rontinued  as  long  as  the  said  certificate  stood 
in  the  name  of  the*  said  'Morris  Robinson, 
.\gent.'  and  If  the  said  Morris  Robinson  is 
dead  his  agency  for  the  true  owner  of  the 
said  stock  terminated  at  bis  death." 

The  answer  further  alleged  that  unpaid 
dividends  had  accrued  to  June  27,  1909, 
open  the  shares  of  stock  represented  by  cer- 
tificates Nob.  27,  88,  and  3,628,  issued  In 
the  name  of  Morris  Robinson,  New  York,  to 
the  amount  of  $7,066.75,  and  that  unpaid 
dividends  had  accrued  to  June  27.  1909,  upon 
the  shares  of  stock  represented  by  certifi- 
cates Nos.  616  and  3.629,  Issued  in  the  name 
of  Morris  Robinson,  agent,  to  the  amount  of 
$.?0,725,  and  that  the  stock  dividends  r^re- 
sented  by  certificates  Nos.  3,628  and  3,629 
had  never  been  delivered  to  any  person  or 
corporation,  and  are  still  in  the  possession 
of  the  defendant  company.  The  answer  fur- 
ther aUeges  that  at  the  time  of  the  filing  of 
the  answer,  with  the  exception  of  said  stock 
ledgtf,  there  was  in  the  possession  of  the 
defendant  no  other  book  of  any  kind,  prior 
In  date  to  the  Baltimore  fire,  which  took 
place  In  1901,  relating  to  the  issue  or  owner- 
tibip  of  the  above-mentioned  capital  stock, 
either  that  Issued  to  Morris  Robinson,  ^eto 


Fork,  or  to  Morris  Robinson,  agent;  the 
stoc^  certificate  book  and  other  books  relat- 
ing to  said  stock  and  its  ownersMp  having 
been  destroyed  by  said  fire. 

To  this  answer  the  general  replication 
was  filed,  and  the  learned  court  below  (Judge 
Stockbrldge),  after  hearing  the  evidence 
upon  the  Issues  Joined  and  finding  thereon 
that  the  shares  of  stock  represented  by  cer- 
tificates Nos.  27,  88,  and  3,628,  issued  by  the 
appellee  company  to  Morris  Robinson,  had 
devolved  upon  the  administrator  of  the  per- 
sona) estate  of  Morris  Robinson,  deceased, 
and  that  certificates  Nos.  27  and  88  had 
been  lost,  decreed:  "(1)  That  the  appellee 
company  should  issue  to  the  appellant,  in 
his  name  as  administrator  of  Morris  Robin- 
son, deceased,  a  certificate  for  23  shares,  to 
represent  the  said  11  and  12  shares  so  lost 
as  aforesaid,  and  also  decreed  that  the  ad- 
ministrator be  allowed  to  transfer  unto  Idm- 
self,  as  administrator,  the  23  shares  so  is- 
sued as  a  stock  dividend.  (2)  And  it  appear- 
ing by  the  proceedings  in  this  case  that  none 
of  the  dividends  heretofore  declared  by  the 
defendant  on,  or  In  respect  of,  the  above- 
mentioned  11,  12,  and  23  shares  of  said  stock 
have  Ijeen  by  said  defendant  paid  to  any  one, 
and  that  the  total  amount  of  said  dividends 
declared  on  said  stock  up  to  and  including 
June  27,  1900,  being  dividends  from  divi- 
dend No.  1  to  dividend  No.  81,  inclusive,  is 
seven  thousand  and  sixty-six  and  seventy- 
five  hundredths  ($7,066.75)  dollars,  it  is  fur- 
ther adjudged,  ordered,  and  decreed  that  the 
said  plalntiif  1^  entitled  to  receive  from  the 
defendant,  and  the  defendant  shall  forthwith 
pay  to  the  plalntlft,  the  said  snm  of  seven 
thousand  and  sixty-six  and  seventy-five  hun- 
dredths dollars  ($7,066.75),  and  the  defend 
ant  shall  pay  to  the  plaintltF  all  dividends, 
if  any,  declared  in  respect  of  the  above-men- 
tioned shares  of  stock  subsequently  to  June 
27,  1909.  (3)  And  the  court  being  of  opin- 
ion that  there  is  no  sufficient  evidence  in 
the  case  that  the  100  shares  of  the  stock  of 
the  defendant  company,  now  standing  on  its 
books  In  the  name  of  Morris  Robinson, 
agent,  and  for  which  certificate  No.  616,  dat- 
ed November  8, 1838,  was  Issued  In  the  name 
of  Morris  Robinson,  agent,  ever  belonged  to 
or  was  the  property  of  the  said  Morris  Rob- 
inson In  his  own  right  or  in  his  individual 
capacity,  and  It  appearing  from  the  proceed- 
ings that  the  100  shares  for  which  the  cer- 
tificate No.  3,629  was  made  out  in  the  name 
of  Morris  Robinson,  agent,  in  the  year  1903, 
was  declared  as  a  stock  dividend  of  100  per 
cent  on  the  100  shares  for  which  certificate 
No.  616,  dated  November  8,  1838,  was  is- 
sued in  the  name  of  Morris  Robinson,*  agent, 
and  now  stands  on  the  books  of  the  com- 
pany, and  the  court  being  of  the  opinion 
that  the  plaintiff  has  no  title  to  said  200 
shares  of  stock,  it  is  further  adjudged,  or- 
dered, and  decreed  that  the  bill  of  complaint 
so  far  as  the  plaintiff  seeks  thereby  to  re- 
cover said  200  shares  of  stock  and  tlie  dlTl- 
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dmds  payable  In  respect  thereof,  be  and  tbe 
same  Is  hereby  dismissed." 

It  is  from  this  order  or  decree  dismiss- 
ing the  bill,  so  far  as  it  seeks  to  recover  the 
200  shares  of  stock  Issued  to  Morris  Robin- 
son, agent,  and  the  dividends  payable  in 
respect  thereof,  that  the  administrator  has 
appealed. 

By  the  bill  the  conrt  is  asked:  (1)  To  re- 
quire the  appellee  company  to  issue  unto 
the  appellant,  as  administrator  of  Morris 
Robinson,  deceased,  the  100  shares  of  stock 
represented  by  certificate  No.  616  that  were 
issued  to  Morris  Robinson,  agent;  the  orig- 
inal certificate  having  been  lost;  (2)  that 
certificate  No.  3,629,  representing  the  100 
shares  issued  as  a  stock  dividend  upon  the 
100  shares  represented  by  certificate  No. 
616,  to  Morris  Robinson,  agent,  as  aforesaid, 
be  transferred  to  him  as  administrator  of 
Morris  Robinson,  deceased;  and  (3)  that  the 
unpaid  dividends  declared  upon  all  of  the 
said  200  shares  of  stock  be  paid  over  by 
the  appellee  company  unto  him  as  such  ad- 
ministrator. 

[1]  Should  we  determine  that  he,  as  ad- 
ministrator of  Morris  Robinson,  deceased, 
is  not  entitled  to  have  issued  to  him  the 
100  shares  of  stock  in  lieu  of  the  100  shares 
issued  to  Morris  Robinson,  agent,  represent- 
ed by  the  lost  certificate  No.  616,  then  it 
follows  that  the  other  relief  asked  for  must 
be  refused  him,  aa  his  right  to  such  relief 
is  dependent  thereon.  This  demand,  made 
by  the  administrator,  that  pie  stock  be  is- 
sued to  him  as  such  administrator  in  lieu  of 
the  stock  Issued  to  Morris  Robinson,  agent, 
can  only  be  made  upon  the  theory  that  said 
stock  so  issued  to  Morris  Robinson,  agent, 
was  his  individual  property  at  the  time  of  his 
death.  The  Inqury,  therefore  is.  Was  this 
stock  the  property  of  Morris  Robinson  at 
the  time  of  his  death,  or  was  it  the  property 
of  another  for  whom  he  held  it  as  agent? 
If  he  held  it  as  agent  of  another,  such 
agency  was  revoked  by  the  death  of  Morris 
Robinson,  and,  it  not  being  the  property  of 
the  decedent,  would  not  pass  to  his  ad- 
ministrator. The  stock,  when  Issued,  was 
issued  to  Robinson  as  agent,  and  the  books 
or  the  company  disclose  no  change  in  the 
character  of  such  holding,  nor  is  there  any 
affirmative  evidence  found  In  the  record  that 
said  stock  ceased  to  be  held  by  Robinson 
in  the  capacity  of  agent. 

The  transactions  involving  the  sale  and 
issuance  of  this  stock  occurred  more  than 
70  years  ago,  and  necessarily  the  evidence 
in  relation  thereto  is  meager.  All  the  par- 
ties who  participated  in  such  transactions 
have  long  since  died,  and  by  the  great  Bal- 
timore fire  of  1904  all  the  books  of  the  com- 
pany from  which  we  could  hope  to  acquire 
any  information  in  relation  to  these  trans- 
actions, with  the  exception  of  the  stock 
ledger,  were  destroyed.  While  the  stock 
was  issued  to  him  as  agent,  the  record 
does  not  disclose  the  principal  for  wliom  be 


so  held  it  as  agent,  nor  has  any  one  ever 
made  claim  to  it  as  such  principal. 

[2]  It  is  contended  by  the  appellant  that 
the  word  "agent,"  following  the  name  of 
Morris  Robinson,  is  merely  descrlptlo  per- 
sonse,  and  that  no  presumption  arises  there- 
from that  the  stock  was  not  his  property,  or 
that  it  was  the  property  of  another  for 
whom  he  was  holding  it  as  agent;  the  ap- 
pellant contending  that  the  word  "agent" 
might  have  been  added  "for  some  private 
and  undisclosed  reason,  probably  to  pre- 
vent its  being  attached  under  execution, 
as  he  may  have  thought."  On  the  other 
hand.  It  is  contended  by  the  appellee  that  as 
the  stock  stood  in  the  name  of  Morris  Rob- 
inson, agent,  the  prima  facie  presumption 
is  that  be  did  not  bold  the  stock  in  his  own 
right  and  as  his  own  property,  but  that  he 
held  it  on  behalf  of  some  principal,  and 
that  to  entitle  his  estate  to  this  stock  the 
burden  of  proof  is  upon  the  administrator 
to  show  that  he  (Morris  Robinson)  did  not 
hold  the  stock  at  the  time  of  Ills  death  as 
agent  for  a  principal,  bnt  held  it  as  his  own 
individual   property. 

This  court,  in  the  case  of  Third  Na- 
tional Bank  of  Baltimore  v.  Lange  et  al., 
51  Md.  144,  34  Am.  Rep.  304,  in  quoting  ap- 
provingly from  the  decision  of  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  Shaw 
V.  Spencer  and  Others,  100  Mass.  382,  97 
Am.  Dec.  107,  1  Am.  Rep.  115,  in  which 
stodc  certificates  outstanding  in  the  name 
of  El.  Carter,  trustee,  were  pledged  by  the 
holder  as  collateral  for  certain  acceptances 
and  Indorsed  by  him,  and  in  which  one  of 
the  questions  presented  was  whether  tbe 
word  "trustee"  was  sufilclent  to  put  the  hold- 
ers npon  inquiry,  and  thereby  affect  them 
with  notice  of  the  trust,  said:  "Tbe  rules 
of  law  are  presumed  to  be  known  by  all 
men;  and  they  must  govern  themselves  ac- 
cordingly. The  law  holds  that  the  insertion 
of  the  word  'trustee'  after  the  name  of 
a  stockholder  does  Indicate  and  give  notice 
of  a  trust  No  one  is  at  liberty  to  disregard 
snch  notice  and  to  abstain  from  inquiry,  for 
the  reason  that  a  trust  Is  frequently  simu- 
lated or  pretended  when  it  really  does  not 
exist  The  whole  force  of  this  offer  of  evi- 
dence is  addressed  to  the  question  whether 
the  word  'trustee'  alone  has  any  signifi- 
cance and  does  amount  to  notice  of  the 
existence  of  a  trust.  Bnt  this  has  heretofore 
been  decided,  and  is  no  longer  an  open  ques- 
tion In  this  commonwealth."  See,  also,  the 
cases  of  Marbury,  Trustee,  v.  Ehlen  and  Oth- 
ers, 72  Md.  206,  19  Atl.  648,  20  Am.  St  Rep. 
467;  Swift  y.  Williams  and  Moore,  Trustees, 
68  Md.  255,  11  Atl.  835.  Reasoning  from  the 
principles  laid  down  in  these  cases,  it  would 
seem  clear  that  the  word  "agent,"  added  to 
the  name  of  the  party  to  whom  the  certifi- 
cates are  Issued,  is  not  merely  descrlptlo 
personse,  but  its  use  raises  the  presumption 
that  the  stock  was  held  by  bim  as  agent 
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for  a  principal,  and  not  held  by  him  in 
bis  own  right 

[J]  The  prima  fade  presumption  that  this 
stock  was  htM  by  Morris  Robingon,  not  in 
bis  own  right,  but  as  agent  holding  It  for 
another,  is  supported  by  the  facts  dlBclosed 
b7  the  accounts  appearing  upon  the  stock 
ledger  of  the  appellee  company.  As  has 
been  stated,  there  are  two  accounts  upon  the 
ledger,  one  in  the  name  of  "Morris  Robinson, 
New  York,"  and  the  other  "Morris  Robinson, 
Agait";  the  first  appearing  upon  page  9 
and  the  latter  upon  page  25.  The  first  ac- 
count was  opened  March  4,  1837,  as  shown 
by  the  first  item  therein  contained  by 
which  he  is  credited  with  one  share  of  stock 
acquired  from  Macauley,  and  on  January 
29,  1841,  he  is  charged  with  assigning  or 
disposing  of  200  shares  to  Isaac  Lawrence. 
Tbe  account  was  balanced  on  January  31, 
1837,  showing  a  balance  of  23  shares  stand- 
ing In  the  name  of  "Morris  Robinson,  New 
York."  The  account  of  Morris  Robinson, 
agent,  was  opened  on  December  26,  1837; 
tbe  first  Item  therein  being  a  credit  to  him, 
as  such  agent,  of  2S0  shares  acquired  from 
John  H.  Alexander.  The  last  item  therein 
Is  of  September  14,  1838,  whereby  he  is 
cbarged  with  the  disposition  of  250  shares 
to  John  H.  Alexander.  This  account,  too, 
was  balanced  January  81,  1867,  showing  the 
number  of  shares  outstanding  in  the  name 
of  Morris  Robinson,  agent,  to  be  100.  It 
will  therefore  be  seen  that  these  accounts 
were  running  along  at  the  same  time.  The 
certiflcates  of  stodc  issued  to  him  in  his 
Individual  capacity  were  dated  October  12, 
1837,  and  June  11,  1838,  while  It  is  shown 
by  the  ledger  that  the  250  shares  acquired 
from  John  H.  Alexander  and  the  100  shares 
from  John  Dner,  vice  president  were  Issued 
to  Morris  Robinson,  age»t,  on  December  26, 
1837,  and  September  8,  1838,  respectively. 
Tbe  order,  therefore,  of  the  issuance  of  such 
stock  to  him  being:  October  12,  1837,  11 
shares  to  Morris  Robinson;  December  26, 
1837,  250  shares  to  Morris  Robinson,  agent; 
June  11,  1838,  12  shares  to  Morris  Robinson ; 
September  8,  1838,  100  shares  to  Morris 
Boblnson,  agent. 

It  is  shown  by  a  copy  of  a  letter  appearing 
In  the  record,  from  Richard  Wilson,  treasur- 
a  of  the  company,  to  Morris  Robinson,  dat- 
ed September  8,  1838,  that  the  100  shares  of 
stock  acquired  from  Duer,  vice  president, 
were  Issued  to  Morris  Robinson,  agent,  upon 
his  direction,  and  so  entered  on  the  ac- 
count of  Morris  Robinson,  agent.  Why 
should  there  have  been  two  accounts,  one 
with  Morris  Robinson,  New  York,  and  the 
other  with  Morris  Robinson,  agent,  if  the 
stodc  shown  thereby  to  have  been  issued 
was  to  be  held  by  him  in  the  same  capacity 
—that  is,  was  to  be  held  by  him  in  his  own 
right?  Why  should  it  have  been  issued  to 
Morris  Robinson,  agent,  upon  his  own  direc- 
tion, if  there  was  to  be  no  difference  In  the 
character  of  tbe  holding  of  the  stock  so  is- 


sued as  agent  and  the  stock  issued  to  him 
as  Morris  Robinson?  The  only  answer 
thereto  is  that  there  was,  at  that  time,  a 
difference  in  the  character  of  the  holdings, 
and  that  it  was  so  Intended  by  him.  In 
one  case  he  held  it  in  his  own  right  and 
In  the  other  he  held  it  in  the  right  of  an- 
other, although  the  principal  is  not  dis- 
closed. 

The  only  other  evidence  throwing  any 
light  upon  these  transactions  Is  that  found 
in  copies  of  certain  letters  from  John  H. 
Alexander,  at  that  time  the  president  of  tbe 
appellee  company,  and  Richard  WUson,  at 
that  time  its  treasurer,  and  one  Macauley, 
a  stockholder  and  agent  employed,  as  it 
seems,  for  the  sale  of  the  company's  stock, 
to  Morris  Robinson,  and  letters  from  Morris 
Robinson  to  them,  written  at  the  time  of 
these  transactions  and  in  relation  thereto. 
Some  of  these  copies  of  letters  were  made 
by  the  president  of  the  appellee  company 
15  or  16  years  ago,  from  the  letters  then  in 
his  possesslod,  but  which  have  since  been 
destroyed  by  the  flre  at  1904,  and  which 
copies  were  placed  in  the  hands  of  the  coun- 
sel for  the  administrator,  while  other  copies 
were  found  in  the  possession  of  certain  of 
the  heirs  of  Morris  Robinson,  deceased. 

From  these  letters  we  are  enabled  to  gath- 
er some  Information  concerning  the  relation 
existing  between  Morris  Robinson  and  the 
appellee  company  and  its  officials.  This  com- 
pany, incorporated  by  the  General  Assembly 
of  Maryland  at  Its  session  of  1836,  was  at 
the  time  of  the  Issuance  of  this  stock  in  its 
infancy,  and  was  In  need  of  money  with 
which  to  develop  Its  property  and  operate  Its 
mines.  Mr.  Robinson  at  this  time  was  the 
cashier  of  the  New  York  branch  of  the  great 
financial  institution,  the  Bank  of  tbe  United 
States,  and  was  thereby  in  a  position  to  ren- 
der to  them  great  financial  assistance.  Those 
interested  in  the  appellee  company  succeeded 
in  interesting  Mr.  Robinson  in  their  under- 
takings in  connection  therewltL  He  not 
only  became  a  stockholder  of  the  company, 
but  as  shown  by  the  correspondence  referred 
to,  he  largely  aided  its  officials  In  financing 
its  needs.  His  advice  was  also  often  sought 
and  given  In  connection  with  Its  business 
management  So  early  as  February,  1838,  we 
find  in  a  letter  from  Richard  Wilson,  the 
treasurer  of  the  company,  to  him.  In  which 
was  Inclosed  a  draft  for  $0,275,  "being  the 
proceeds  for  certificates  for  $10,000,"  a  re- 
quest that  he  make  "no  further  negotiations 
at  present  with  respect  to  the  remaining 
$10,000,  as  we  prefer  to  wait  until  about  the 
first  of  May,  when  I  will  address  you  on  the 
subject." 

These  letters  further  disclose  th,it  upon 
the  sale  by  Macauley,  in  Europe,  of  4,000 
sliares  of  the  stock  of  the  company,  the  mon- 
ey received  therefor,  amounting  to  £58,000 
in  gold,  was  remitted  to  this  country  in  two 
sailing  vessels,  arriving  here  at  different 
times.    The  bills  of  lading  were  to  tbe  order 
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of  Richard  Wilson,  treasurer  of  the  Oeorge's 
Creek  Coal  &  Iron  Company.  Upon  the  ar- 
rival here  of  the  bills  of  lading,  they  were 
Indorsed  and  sent  to  Morris  Robinson,  at 
New  York,  In  letters  written  by  the  president 
and  treasurer  of  said  company,  In  which  let- 
ters Mr.  Robinson  was  directed  to  dispose  of 
the  gold,  and  the  disposition  of  the  same 
was  left  to  bis  good  Judgment,  and  In  the 
letter  of  Mr.  Alexander  he  refers  to  the  fact 
that  Mr.  Robinson  had  mentioned  to  him  that 
perhaps  the  United  States  Bank  wonld  take 
the  whole  amount  Later  more  gold  was 
sent  from  Europe  to  the  company,  and  this, 
too,  was  sent  to  Mr.  Robinson  and  disposed 
of  by  him;  the  disposition  of  It  being  left 
to  his  Judgment. 

The  letters  also  disclose  that,  In  order  to 
make  the  sale  of  the  4,000  shares  of  stock 
that  were  sold  by  Macauley  in  Europe,  it 
was  necessary  to  have  the  holders  of  the 
stodc  here  surrender  1,300  shares  of  their 
holdings.  It  was  therefore  agreed  by  and 
among  them  that  they  contribute  this  number 
of  shares  In  proportion  to  their  holdings,  and 
with  the  understanding  that  in  the  surrender 
thereof  they  were  entitled  to  have  returned 
to  them  out  of  the  proceeds  of  sale  thereof 
the  excess  over  what  was  agreed  upon  as 
needed  by  the  company,  but  the  company  re- 
fused to  pay  over  any  part  of  such  excess 
to  the  contributing  stockholders  until  the 
whole  1,300  shares  of  stock  bad  been  trans- 
ferred. The  transfers  were  made  without 
any  apparent  difficulty  or  trouble,  with  the 
exception  of  those  to  be  made  by  Patrick 
Macauley  and  J.  Watson  Webb,  both  of  whom 
lived  in  New  York.  It  was  in  relation  to 
these  transfers  that  the  services  of  Morris 
Robinson  were  sought  and  obtained. 

The  stock  of  both  Macauley  and  J.  Watson 
Webb  had  been  pledged  to  the  American  Life 
Insurance  &  Trust  Company  of  New  York, 
and  was  therefore  In  Its  possession  at  such 
time  and  would  not  be  surrendered  by  them, 
unless  some  arrangement  was  made  with 
the  Insurance  company  for  ita  release,  and 
this  arrangemmt  and  other  matters  in  con- 
nection therewith,  it  seems,  were  committed 
to  the  care  and  attention  of  Morris  Robin- 
son and  Richard  Wilson,  who  were  to  co-op- 
erate In  their  efltorts  to  accomplish  this  re- 
sult Webb  was  the  owner  of  170  shares,  all 
of  which  had  been  pledged  to  the  said  insur- 
ance and  trust  company  to  secure  an  indebt- 
edness of  $1,600,  and  he  was  to  contribute 
to  the  1,300  shares  27  shares;  the  same  be- 
ing his  proportionate  part  of  such  number  of 
shares.  It  was  necessary  to  obtain  the  re- 
lease of  at  least  27  shares  of  the  number  so 
pledged.  The  consent  of  the  company  was 
obtained,  and  certificates  Nos.  38  and  39,  for 
85  shares  each,  were  turned  over  to  Morris 
Robinson,  who,  by  letter  of  August  17,  1838, 
sent  them  to  Wilson,  with  direction  to  issue 
the  143  remaining  shares  to  John  Duer,  vice 
president  of  the  said  Insurance  and  trust 
company.    Tbe  143  shares  were  m  issued  by 


the  company  and  the  certificates  returned  to 
Robinson.  Later,  on  Sq>tember  8,  18S8,  WU- 
son  wrote  Robinson  as  follows:  "I  received 
your  letter  of  yesterday  (September  7th)  in- 
closing certificates  for  143  shares  6.  C.  C.  & 
I.  Co.  stock  in  name  of  Mr.  Duer,  and  I  now 
inclose  In  place  of  it,  agreeably  to  your  di- 
rections, certificates: 

No.  CIS,  tor    100    shn.    nama    ot    Morris    Roblnaon, 

Agont. 
No.  (17,  tor  43  Bhra.  nama  ot  Mr.  Duar,  rlea  prasl- 
dent  A.  I>.  In.  ft  Tr.  Co." 

The  letter  of  Robinson  to  Wilson,  Septem- 
ber 7th,  to  which  Wilson's  letter  of  Septem- 
ber 8th  is  an  answer,  Is  not  In  the  record, 
nor  have  we  any  evidence  as  to  its  contents, 
further  than  can  be  gathered  from  the  an- 
swer of  Wilson  thereto.  From  thia  letter  it 
can  be  seen  that  the  stock  was  issued  as  di- 
rected by  the  letter  of  Robinson,  100  shares 
of  the  same  issued  to  Morris  Robinson,  agent. 

We  have  stated  quite  fully  the  contents  of 
these  letters  for  the  purpose  of  showing,  as 
far  as  can  be  gatheced  from  them,  the  re- 
lations existing  between  the  company  and 
Robinson;  also  for  the  purpose  of  showing 
the  extent  of  evidence  otTered  by  the  plaintiff 
to  rebut  the  presumption  that  the  stock  was 
held  by  Robinson  as  agent  for  another,  and 
not  held  by  him  in  his  own  right  It  is 
shown  by  these  letters  that  In  some  of  the 
transactions  of  the  company  he  was  acting 
for  and  on  Its  behalf,  and  in  this  connection 
it  will  be  recalled  that  the  account  with  him 
as  agent,  on  the  stock  ledger,  discloses  that 
on  December  26,  1837,  the  260  shares  of  stock 
acquired  from  John  H.  Alexander,  president 
of  the  company,  were  Issued  to  Morris  Robin- 
son, agent,  whether  as  agent  of  the  company 
or  for  whom  it  is  not  disclosed,  but  we  find 
that  so  early  thereafter  as  sW>tember  14, 
1838,  <*'  was  surrendered  and  reissued  to  John 
H.  Alexander,  president  of  the  company. 

[4]  The  stock  ledger  further  discloses  that 
on  January  31,  1867,  after  the  death  of  Rob- 
inson and  while  John  H.  Alexander,  the  pres- 
ident of  the  company,  was  still  living,  and 
possibly  while  Wilson  was  living,  although 
this  is  not  clear  from  the  record,  the  testi- 
mony being  that  he  died  in  the  fifties,  the 
stock  was  then  recognized  as  outstanding  lu 
the  name  of  Robinson,  as  agent.  While  the 
testimony  may  fail  to  disclose  the  principal 
(a  burden  not  placed  upon  the  appellee  com- 
pany), it,  nevertheless,  utterly  fails  to  over- 
come the  presumption  that  this  stock  was 
held  by  him  as  agent  for  another  as  princi- 
pal, or  that  it  was  not  held  by  him  in  his 
own  right 

It  is  contended,  however,  on  the  part  of 
the  appellant  that  the  presumption  of  his 
not  holding  the  stock  in  bis  own  right  is  over- 
come by  the  failure  of  the  principal,  in  the 
great  length  of  time  that  has  elapsed,  to  ap- 
pear and  claim  it  as  his  own;  he  contend- 
ing that  by  reason  of  such  failure  the  prop- 
erty should  now  be  recognized  and  treated 
as  having  beea  the  property  ot  the  decedent. 
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Morris  Robinson,  at  the  time  of  his  death, 
and  that  It,  aa  his  property,  should  pass  into 
the  hands  of  his  administrator.  We  cannot 
adopt  this  contention,  for  we  do  not  think 
their  failure  to  appear,  under  all  the  facts  and 
circumstances  of  this  case,  can  overcome  the 
presumption  of  ownership  of  the  stock  In  an- 
other, and,  if  the  property  was  not  the  prop- 
erty of  Robinson  at  the  time  of  his  death, 
the  principal's  failure  to  appear  could  not 
operate  so  as  to  vest  the  same  in  him. 

[t]  It  la  further  contended  by  the  appel- 
lant that,  should  the  principal,  by  any  appro- 
priate proceeding,  assert  his  or  its  claim  or 
right,  as  such,  to  said  stock  now  outstanding 
in  the  name  of  Morris  Robinson,  agent,  such 
proceeding  would  be  barred  by  the  statute  of 
limltattons,  and,  although  the  stock  might 
originally  have  been  held  by  Morris  Robinson 
as  agent  of  another,  that  as  a  result  of  such 
bar  the  stock,  so  issued  to  him  as  agent,  be- 
came bis  IndiTldoal  and  absolute  property. 
Whether  a  trust  Is  subject  to  the  statute  of 
limitations  ia,  to  say  the  least,  largely  de- 
pendent upon  the  character  and  terms  of  the 
trust.  In  this  case  we  hare  not  before  us 
the  agreemoit  or  facts  upon  which  the  trust 
or  agency  was  created,  showing  the  exact 
relattona  existing  between  the  principal  and 
agent,  to  aid  ns  In  characterizing  the  trust 
or  agency  and  In  determining  whether  or 
not  it  Is  subject  to  the  statute  of  limitations. 

In  the  case  of  Cone  v.  Dunham,  59  Conn. 
145,  20  Aa  3U,  8  L.  B.  A.  647,  cited  in  the 
brief  of  the  appellant  in  support  of  his  con- 
tention, Averill,  the  plaintiff's  testator, 
bod^t  of  one  Dunham  eight  shares  of  the 
stock  of  the  ^tna  Life  Insurance  Company, 
and  to  conceal  his  interest  in  the  stock  it  re- 
mained in  the  name  of  Dunham  on  the  books 
of  the  company  down  to  the  time  of  his 
death.  The  purchase  was  made  In  August, 
18G0.  After  the  refusal  of  the  executors  of 
Dunham  to  comply  with  the  demands  made 
in  March,  1885,  by  the  executors  of  Averill 
to  issue  to  them  the  stock  to  which  they  al- 
leged they  were  entitled  under  the  sale  to 
Averill,  the  suit  was  instituted,  which  re- 
sulted In  the  lower  court  rendering  a  Judg- 
ment against  the  defendant,  ordering  them  to 
deliver  and  transfer  to  the  plaintiffs  the 
stock  In  controversy,  and  all  dividends  there- 
on received  by  the  defendants  or  their  tes- 
tator. The  Supreme  Court  of  Connecticut, 
fai  discussing  that  case,  said:  "Here  the 
trust  la  created  by  the  transactions  between 
the  trustee  and  the  cestui  que  trust  Mr. 
Dunham  owned  21  shares  of  stock.  Of  this 
Mr.  Averill  purchased  8  shares,  which,  for 
rfasons  of  his  own,  he  did  not  want  trans- 
ferred to  himself,  but  did  want  them  to  re- 
main standing  in  the  name  of  Mr.  Dunham 
and  ostensibly  his.  Hence  arose  the  neces- 
iiity  of  the  writing  of  August  14,  1850.  The 
writing  was  in  the  nature  of  a  receipt  to 


furnish  evidence,  not  only  of  the  payment  of 
the  $80  (the  cash  payment  made  thereon),  but 
also  that,  of  the  21  shares  of  the  stock  stand- 
ing In  Mr.  Dunham's  name,  Mr.  Averill  was 
the  owner  of  8,  having  paid  $80  therefor  and 
become  responsible  for  the  balance  of  the  In- 
stallments when  called  In.  It  contained  no 
agreement  as  to  the  future  disposition  of  the 
stock  or  the  dividends  therefrom;  that  was 
left  where  the  law  left  It" 

In  that  case  the  court  held  that  from  the 
nature  or  character  of  the  trust  It  was  sub- 
ject to  the  statute  of  limitations,  and  that 
from  the  facts  disclosed  therein  the  plaintiff's 
claim  was  barred  by  the  statute.  That  case, 
however,  is  very  unlike  the  case  before  us  in 
many  respects.  In  this  case  the  stodc  was 
not  Issued  In  the  name  of  Robinson  in  his 
own  right,  as  In  that  case,  but  issued  to  him 
as  agent,  carrying  with  It,  as  we  have  said, 
the  presumption  that  the  ownership  of  the 
stock  was  in  another  and  not  in  him.  It  was 
so  entered  upon  the  books  of  the  company, 
and  so  remains  to  this  day,  unchanged,  serv- 
ing as  a  continuous  assertion  that  the  stock 
was  not  the  property  of  Robinson  in  his  own 
name,  but  held  by  him  in  the  name  of  an- 
other. Here  there  were  no  acts  of  Robinson 
that  could  be  regarded  as  a  repudiation  of 
the  trust;  no  dividends  were  ever  collected 
by  him,  and  therefore  no  refusal  or  neglect 
on  his  part  to  pay  over  the  same.  In  that 
case  dividends  were  regularly  collected  by 
Dunham  and  withheld  by  him.  We  cannot, 
from  the  facts  and  circumstances  before  us 
in  this  case,  adopt  the  contention  of  the  ap- 
pellant and  say  that  such  a  pfoceeding  as 
above  mentioned  would  be  barred  by  the 
statute  of  limitations.  From  what  we  have 
said,  we  find  no  error  in  the  ruling  of  the 
court  below,  and  we  will  therefore  affirm  Its 
decree. 

Decree  affirmed,  with  costs  to  the  appellee. 


DOE  ex  dem.  LITTLETON  v.  ROE  et  al. 


(Superior  Court  of  Delaware. 
April  20,  1911.) 


Sussex. 


1.  Deeds  (I  108*)— Dklivebt— Recobd. 

A  deed  takes  effect  from  its  delivery,  and 
not  from  its  record;  the  delivery  being  essen- 
tial to  complete  the  conveyance,  while  the  re- 
cording of  the  deed  is  only  essential  to  maja- 
tain  its  priority  in  force  against  subsequent 
conveyances  and  incumbrances. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  294-308;    De&  Dig.  {  108.*] 

2.  Deeds  (|  208*)— Delivebt— Possession. 

Mere  possession  of  a  deed  by  the  grantee 
is  not  condusive  of  its  delivery,  as  the  grantee 
may  have  received  it  without  the  act  or  inten- 
tion of  delivery  on  the  part  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  JS  625,  627;  Dec.  Dig.  |  208.*] 
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8.   BJjItCTMENT     (I     9*)  —  RiOHT     OF     ACTIOM  — 

Stbenoth  of  Titli:. 

Plaintiff  in  ejectment  must  recover,   if  at 
all,  on  the  strength  of  his  own  title,  without  re- 

§ard  to  the  strength  or  weakness  of  the  title  of 
efendant. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  8  18;   Dec.  Dig.  i  9.*] 

Ejectment  by  Charles  B.  Littleton  againet 
Josiata  C.  Johnson.    Mistrial. 

Action  of  ejectment  (No.  21,  February 
term,  1911).  The  question  of  fact  Involved 
fully  appears  In  tbe  charge  of  the  court,  it 
being  -whether  the  deed  of  the  defendant  to 
the  plaintiff,  conveying  the  premises  in  ques- 
tion, was  delivered  to  the  plaintiff  to  take 
effect  immediately,  or  was  delivered  to  an- 
other to  be  held  until  tbe  plaintiff  bad  per- 
formed a  certain  condition,  required  by  tbe 
defendant. 

Argued  before  BOTCH  and  WOOLLEY,  JJ. 

Robert  C.  White  and  James  M.  Tunnell, 
for  plaintiff.  Andrew  J.  Lynch  and  John  M. 
Richardson,  for  defendant 

WOOLLEY,  J.  (charging  the  Jury).  Gentle- 
men of  the  Jury:  This  is  an  action  of  eject- 
ment brought  by  Charles  E.  Littleton,  tbe 
plaintiff,  against  Joslah  C.  Johnson,  the  de- 
fendant, to  recover  a  tract  of  land  In  Broad 
Creek  hundred,  In  this  county,  which  Is  now 
In  tbe  possession  of  the  defendant. 

In  this  case  there  Is  no  controversy  about 
party  lines,  tbe  dispute  being  with  reference 
to  the  whole  of  a  tract  of  land.  The  main 
contention  of  the  plaintiff  is  that  be  pur- 
chased fronv  the  defendant  tbe  tract  of  land 
in  question,  and  completed  the  purchase  by 
receiving  from  the  defendant  the  deed  con- 
veying the  land  to  bim,  the  delivery  of  which 
was  absolute  and  complete  in  its  nature. 
The  defendant,  on  the  other  band,  contends 
that  be  made  a  contract  to  sell  the  land  to 
the  plaintiff  but  that  the  deed  was  not  de- 
livered to  take  effect  immediately,  but,  on 
the  contrary,  it  was  given  to  tbe  conveyancer, 
to  be  by  bira  held  for  a  period  of  ten  days, 
during  which  time  tbe  plaintiff  was  to  per- 
form a  certain  condition,  by  making  pay- 
ment of  a  certain  sum  of  money.  The  is- 
sue In  this  case,  therefore,  is  one  of  delivery, 
that  is,  whether  tbe  delivery  of  the  deed, 
purporting  to  convey  to  the  plaintiff  the  ti- 
tle to  the  premises,  was  absolute  or  condi- 
tional. 

[1]  The  delivery  of  a  deed  is  essential  to 
Its  validity.  Tbe  recording  of  a  deed  is  not 
essential  to  Its  validity  as  between  the  par- 
ties, and  Is  Important  chiefly  to  maintain  Its 
priority  and  force  against  subsequent  con- 
veyances and  encumbrances.  A  deed  takes 
effect  from  Its  delivery  and  not  from  its 
record,  and  without  a  delivery  It  Is  void 
from  the  beginning. 

[2]  The  mere  possession  of  a  deed  by  the 
grantee  is  not  conclusive  of  Its  delivery,  for 


he  may  have  received  it  without  the  act  or 
Intention  of  delivery  on  the  part  of  the 
grantor.  Delivery  Is  an  act  either  by  tbe 
grantor  or  by  another  under  b}s  direction  or 
with  bis  permission,  accompanied  with  tbe 
Intention  of  the  grantor  that  tbe  instrument 
pass  from  himself  or  from  bis  control  to  the 
grantee.  Doe  ez  dem.  Guest  v.  Beeson,  2 
Houst  264. 

From  the  subsequent  admissions  and  con- 
duct of  tbe  grantor  with  reference  to  tbe 
property  Intended  to  be  conveyed,  as  well 
as  from  the  instrument  of  conveyance,  tbe 
grantor's  intention  of  delivery  may  be  gath- 
ered and  Inferred. 

[S]  A  plaintiff  in  an  action  of  ejectment 
must  recover,  if  at  all,  on  the  strength  of  his 
own  title,  wltbont  regard  to  tbe  strength  or 
weakness  of  the  title  of  tbe  defendant. 
Therefore  it  is  the  title  of  plalnHff  that  is 
In  Issue  in  this  case.  His  title  depends  upon 
the  validity  of  the  deed  imder  which  be 
makes  his  dalm.  Tbe  validity  of  that  deed 
depends  upon  Its  delivery,  tbe  legal  effect 
of  which,  BO  far  as  to  enable  the  plaintiff  to 
recover,  depends  upon  its  absolute  or  condi- 
tional character.  If  yon  find  that  the  deed 
was  delivered  by  Johnson  to  Littleton  ab- 
solutely and  In  completion  of  their  transac- 
tion, your  Terdlct  should  be  that:  "We  find 
that  tbe  defendant  la  guilty  of  the  trespass 
and  ejectment  in  the  plaintifrs  declaration 
mentioned."  If  yon  find  that  the  deed  was 
not  delivered  at  all,  or,  if  delivered,  it  was 
delivered  upon  a  condition  that  it  be  held  by 
another  and  withheld  from  Littleton  until 
a  certain  condition  was  by  bim  performed  or 
a  certain  thing  done,  then  your  verdict 
should  be:  "We  And  that  the  defendant  is 
not  guilty,"  etc. 

The  jury  disagreed. 


TRUSTEES  OP  MUTUAL  LOAN  ASS'N  ▼. 
TYRE. 


(Superior  Court  of  Delaware. 
April  18,  1911.) 


Sussex. 


1.  BniLDiNO  AND  Loan  Associations  (§  39*) 
— FORECLOBUBE— Nonsuit. 

A  nonsuit  will  not  be  granted  for  failure 
of  plaintiff  to  show  that  defendant,  in  an  ac- 
tion by  a  building  association  to  foreclose  a 
mortgage,  was  a  member  of  the  association. 

[Ed.  Note.— For  other  cases,  see  Bnilding  and 
Loan  Associations,  Dec.  Dig.  i  89.*] 

2.  Abatement  and  Revival  fit  22*)  — Dis- 
missal AND  Nonsuit  (J  63*)  — Plea  in 
Abatement — Necessity  . 

That  plaintiff  insolvent  loan  association  had 
no  authority  to  sue,  because  the  time  within 
which  it  was  authorized  by  the  court  to  sue 
had  expired,  was  not  ground  for  a  motion  for 
a  nonsuit,  being  matter  for  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Itevlval,  Cent.  Dig.  $|  148-150;  Dec.  Dig. 
S  22;*   Dismissal  and  Nonsuit,  Dec.  Dig.  {  53.*] 
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3.  BlTIUDIKG  AND   LOAN   ASSOCIATIONB  ({  8*) 

—Stockholdebs— Relations. 

The  contracts  of  subscription  of  stockhold- 
ers in  a  building  and  loan  association  haTe  the 
■ame  force  as  those  of  stoclcholders  In  other 
corporations. 

[EM.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  I  8.*] 

4.  BUII.DINQ  AND  Loan  Associatiorb  (I  26*) 
—  Stockholdebs  —  Nature  of  Relatioh 
WTTH  Association. 

A  stockholder  in  a  building  association,  by 
borrowing  money,  does  not  alter  his  relation  as 
stockholder,  except  that  bis  right  to  receive 
profits  on  the  stock  Is  transferred  to  the  asso- 
ciation to  secore  the  loan,  so  that  be  becomes  a 
debtor  of  the  association ;  it  agreeing  to  invest 
the  does  and  interest  it  receives  from  him  so 
that  his  stock  -will  finally  be  fully  paid,  when 
it  most  be  applied  to  payment  of  the  loan  to 
him. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  |  26.*] 

5w  Building  and  Loan  Absociationb  ({  42*) 
—Insolvency— Effect  on  Contbacts. 
Insolvency  of  a  building  and  loan  associa- 
tion relieves  a  stockholder  from  payment  of 
does  and  determines  loan  contracts;  the  only 
thing  left  to  be  done  being  to  wind  up  its  af- 
fairs, so  as  to  do  equity  to  creditors,  debtors, 
and  stockholders. 

[E>d.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  H  63,  86-88; 
Dec.  Dig.  i  42.*] 

&  Bdildino  and  Loan  Associations  ({  42*) 
—Insolvency— Rights  of  Bobrowebs. 
Upon  winding  up  the  affairs  of  an  insol- 
vent loan  association,  a  borrower  should  be 
rhan;ed  with  the  amount  of  his  loan,  with  legal 
interest,  but  should  be  credited  with  sums  paid 
if  interest  on  the  mortgage  according  to  the 
rule  of  partial  payments,  with  the  amount  of 
the  premium,  and  any  other  sums  paid  on  ac- 
count of  the  loan,  excluding  all  dues,  fines,  or 
pajments  on  account  of  the  stock. 

[EA.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  {$  86-88;  Dpc. 
Dig.  {  42.*] 

7.  Building  and  Loan  Associations  (8  26*) 
—BoBHowEB— Nature  of  Relation. 

A  shareholder  in  a  loan  association  retains 
his  character  as  shareholder  after  be  becomes 
1  borrower,  though  his  stock  be  assigned  to  the 
association  as  collateral  for  the  loan. 

[EM.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  S  26.*] 

8.  Building  and  Loan  Associations  (|  38*) 
—Mortgage— Debts  Secured— Pa ykent  of 
Dues. 

A  mortgage  given  to  a  loan  association  by 
»  stockholder  secures  payment  of  dues  upon  the 
stock  as  well  as  the  debt  created  by  the  loan. 
[Kd.  Note. — ^For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  {§  70-73;  Dec. 
Dig.  i  38.*] 

9.  BiTiLDiNG  and  Loan  Associations  (|  18*) 
—Stock  Pathehts— Operation- Patmbnt 
oh  Mobtoaqe  Debt. 

Payments  on  stock  by  a  borrower  from  a 
building  association  are  Dot  ipso  facto  payments 
on  the  mortgage  debt  pro  tanto,  even  if  the 
stock  is  aasigned  as  collateral. 

[Ed.  Note. — For  other  cases,  see  Building  and 
I>ian  Assodationa,  Dec.  Dig.  {  18.*] 


10.  Payment  (S  41*)  —  Coixatebal  Securi- 
ties. 

As  a  rule  payments  on  account  of  collateral 
securities  are  not  payments  on  account  of  the 
debt  they  secure. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Dec.  Dig.  {  41.*] 

11.  Mobtoages  (I  257*)— Assignment  After 
Maturity. 

An  assignee  of  a  mortgage  under  an  as- 
signment made  after  maturity  of  the  secured 
note  took  it  subject  to  all  equities. 

[Ed.  Note.— For  other  cases,  see  Mortjjages, 
Cent.  Dig.  fS  682-687 ;    Dec.  Dig.  {  257.*] 

12.  Building  and  Loan  Associations  (§  44*) 
—  Assignment  of  Mobtgaoe  —  Rights  of 
Assignee. 

A  building  and  loan  association,  which  ac- 
cepted the  assignment  of  a  mortgage  executnj  to 
another  association  to  secure  a  loan,  upon  the 
merger  of  the  latter  association  with  it,  assumed 
by  the  merger  the  stock  undertaking  of  the 
assignor;  and  upon  its  insolvency,  preventing  it 
from  cariying  out  its  contract,  it  cannot  claim 
any  rights  which  the  assignor  association  could 
not  claim_,  and  hence  cannot  claim  payment  of 
the  premium  from  the  mortgagor. 

[Ed.  Note. — ^For  other  cases,  see.  Building  and 
Loan  Associations,  Dec.  Dig.  i  44.*] 

13.  Mortgages  (§  114*)  —  Enforcement  — 
Amount. 

A  mortgagor  can  only  be  charged  with  the 
amount  actually  received  under  toe  mortgage, 
though  it  was  given  for  a  greater  sum. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  114.*]  , 

Action  by  the  Trustees  of  the  Mntunl  Loan 
Association  against  James  H.  Tyre,  survivor 
of  Sarah  E.  Tyre,  his  wife,  and  others.  Ver- 
dict for  plaintiffs. 

Argued  before  BOYCB  and  WOOLLEY,  JJ. 

Francis  H.  Hoffecker  and  C.  W.  Cullen, 
for  plnlntlCfs.  Andrew  J.  Lynch  and  Robert 
G.  Houston,  for  defendant. 

Sci.  fa.  sur  mortgage  (No.  25,  June  term, 
1910). 

After  giving  evidence  to  prove  the  execu- 
tion of  the  mortgage  and  the  nonpayment  of 
the  debt  secured  by  it,  the  plalntlCte  rested. 
Counsel  for  defendant  moved  for  a  nonsuit 
on  the  following  grounds: 

First  That  It  had  not  been  shown  by  the 
plaintiffs  th&t  James  H.  Tyre  was  a  member 
of  the  Mutual  Loan  Association. 

Second.  That  the  action  was  brought  when 
the  plaintiffs  had  no  legal  status  in  this 
court ;  the  second  extension  of  time  in  which 
they  could  bring  suit,  granted  by  the  Chan- 
cellor, having  expired  on  the  22d  day  of 
June,  1910,  and  the  third  extension  of  time 
was  not  granted  until  the  13th  day  of  July, 
1910,  and  in  the  Interim  between  those  two 
times  the  suit  was  brought 

WOOLLEY,  J.  [1]  It  seems  to  us  that 
your  motion  is  for  a  nonsuit  on  the  ground 
that  the  plaintiffs  have  not  proved  what  ma.v 
be  a  matter  of  defense.  We  cannot  grant 
the  motion  on  that  ground. 

[2]  On  the  second  point  the  court  is  sat- 
isfied that  under  the  pleas  filed  in  this  case. 
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yix.,  payment,  release,  accord  and  aatlatac- 
tlon,  tbis  motion  cannot  prevalL  If  your 
contention  is  sound  in  point  of  law,  it  could 
only  be  reached  by  plea  in  abatement  going 
to  tbe  right  of  the  party  to  bring  suit 

Therefore  we  decline  the  motion  for  a  non- 
suit. 

As  proof  of  the  payment  of  the  mortgage 
debt,  the  defendant  offered  in  evidence  a 
large  number  of  checks,  each  being  for  a 
sum  that  aggregated  the  amount  of  monthly 
dues  and  monthly  Interest  due  from  himself 
to  the  plaintiff  association.  This  tender  rais- 
ed squarely  the  question  of  the  right  of  the 
defendant  to  have  the  payment  of  his  dues 
on  stock  applied  to  the  credit  of  and  In  liqui- 
dation of  the  debt  secured  by  his  mortgage. 

The  question  was  argued  at  length  upon 
briefs,  and  held  under  advisement  from  April 
14th  to  April  18th,  when  the  court  delivered 
the  following  opinion: 

WOOLLBT,  J.  (delivering  the  opinion  of 
the  court).  From  the  evidence  and  admis- 
sion of  the  plaintiff  it  appears  that  the  Mu- 
tual Loan  Association  and  the  Working- 
men's  Loan  Association  were  corporations 
of  the  state  of  Delaware ;  that  the  mortgage 
sued  upon  was  executed  by  the  defendant 
and  his  wjfe  on  the  19th  day  of  November, 
1886,  to  the  Worklngmen's  Loan  Association, 
to  secure  the  payment  of  the  sum  of  $1,000, 
"at  any  time  within  three  months  from  the 
date  thereof"  together  with  lawful  Interest 
thereon,  payable  monthly,  and  also  the  sum 
of  $1,  likewise  payable  monthly,  "as  and 
for  the  monthly  installment  on  each  and 
every  of  five  shares  of  the  capital  stock  of 
the  said  corporation,  transferred  for  mon- 
ey" thereby  secured.  It  further  appears  that 
on  the  29th  of  September,  1892,  the  mortgage 
was  assigned  to  the  Mutual  Loan  Associa- 
tion, the  plaintiff,  for  the  recited  considera- 
tion of  $1,000,  with  which  association  the 
Worklngmen's  Loan  Association  became 
merged  or  associated;  that  before  the  as- 
signment of  the  mortgage  the  defendant  and 
bis  wife  made  monthly  payments  to  the 
Worklngmen's  Loan  Association  of  $10  for  in- 
terest and  dues,  as  provided  In  the  mortgage, 
and  after  the  assignment  and  until  the  18tb 
of  October,  1898,  they  made  like  monthly 
payments  to  the  Mutual  Loan  Association, 
In  each  case  making  remittances  to  George 
R.  Marls,  who  was  the  secretary  of  each  as- 
sociation ;  that  on  the  22d  day  of  June,  1902, 
the  Mutual  Loan  Association  became  insol- 
vent and  was  dissolved.  The  plaintiff  admits 
that  the  obligation  of  the  mortgage  respect- 
ing the  payment  of  Interest  and  dues  was 
fulfilled  to  the  two  associations  until  the 
18th  day  of  October,  1898,  and  that  the  de- 
fendant, while  originally  a  subscriber  for  Ave 
shares  of  the  stock  of  the  Worklngmen's 
Lioan  Association,  was  by  the  merger  or  re- 
lation of  the  two  associations  entitled  to  the 
benefits  of  a  like  number  of  shares  in  the 
Mutual  Loan  Association,  upon  the  maturity 


of  which,  if  the  association  had  continued, 
the  obligation  of  the  mortgagor  would  have 
been  canceled.  The  plaintiff  claims  that  the 
dissolution  of  the  Mutual  Loan  Association, 
because  of  its  insolvency,  made  the  principal 
debt  secured  by .  the  mortgage  at  once  due 
and  payable,  and  that  there  Is  now  due 
thereon  the  principal  sum  of  $1,000,  with 
lawful  interest  thereon  from  the  18th  of 
October,  1898,  the  date  of  the  last  interest 
payment,  to  the  22d  day  of  June,  1902,  the 
date  of  the  dissolution  of  the  association. 

The  defendant  states  that  he  is  prepared 
to  show  that  he  bid  a  very  considerable  pre- 
mium for  the  money  loaned  him  by  the  as- 
sociation and  which  is  embraced  within  the 
principal  debt  of  $1,000  recited  in  the  mort- 
gage, and  offers  to  show,  by  a  tender  of 
checks  in  evidence,  that  on  account  of  the 
loan  transaction  he  has  made  144  payments 
of  $10  each,  which',  after  deducting  a  fine, 
aggregate  $1,438.10,  and  that  he  has  there- 
fore paid  and  discharged  the  entire  princi- 
pal and  Interest  due  upon  the  mortgage. 

It  is  shown  by  the  mortgage,  as  well  as 
by  the  admission  of  the  defendant,  that  of 
each  monthly  payment  of  $10,  $5  was  paid 
as  interest  upon  the  debt  secured  by  the 
mortgage  and  $6  as  dues  upon  five  shares  of 
stock  of  the  association,  owned  by  one  of 
the  mortgagors  and  assigned  to  the  associa- 
tion as  collateral. 

The  tender  of  the  checks  as  evidence  of 
payment  by  the  defendant  of  the  obligation 
of  the  mortgage  suggests  two  questions: 
First,  the  status  of  a  borrowing  stockholder 
of  a  loan  association  when  the  association 
is  dissolved  before  its  stock  ie  matured; 
and,  second,  the  right  of  a  borrowing  stock- 
holder, in  such  a  situation,  to  liave  his  obli- 
gation to  the  association  credited  with  the 
dues  paid  by  him  on  his  shares  of  stock. 

[3]  Building  and  loan  associations  are  cor- 
porations that  deal  in  money.  They  are 
distinguished  from  other  corporations  tliat 
deal  In  money  chiefly  in  the  theory  of  their 
financial  operations ;  and  the  theory  of  their 
financial  operations.  In  Its  original  concep- 
tion, differs  chiefly  from  that  of  other  money 
corporations  in  that  the  full  payment  upon 
the  subscription  to  the  capital  stock  is  com- 
pleted at  the  end  instead  of  the  beginning 
of  their  business.  Stockholders  in  a  build- 
ing and  loan  association,  however,  bear  the 
same  relation  to  their  coriK>ration  and  enter 
Into  contracts  of  subscription  of  the  same 
force  and  obligation  as  do  stockholders  in 
other  corporations. 

[4,  i]  When  a  stockholder  borrows  money 
from  the  association  of  which  he  is  a  mem- 
ber, his  contract  of  stock  subscription  is  not 
altered  and  his  position  as  stockholder  la 
not  changed,  except  as  his  right  to  receive 
the  profits  upon  his  stock  is  transferred  to 
the  association  to  secure  the  payment  of  the 
money  borrowed.  He  assumes  not  a  chang- 
ed but  another  rriation  to  ttie  association. 
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and  becomes  a  debtor  as  well  as  a  stockhold- 
er. He  therefore  has  dnal  relations  with 
the  asBOdation,  because  he  has  made  two 
(.-ontracts,  one  to  pay  dues  upon  bis  stock 
and  the  other  to  pay  interest  on  his  loan. 
The  undertaking  of  the  association  to  him 
is  to  so  invest  the  dues  and  interest  it  re- 
ceives, in  common  with  those  received  from 
others,  that  his  stock  eventually  will  become 
fully  paid,  and  when  fully  paid  will  be  ap- 
plied in  cancellation  of  his  debt  for  the  mon- 
ey borrowed.  This  is  the  consideration  that 
Induces  the  stock  subscription.  The  solvency 
of  the  association  is  essential  to  its  perform- 
ance, and  Its  insolvency  defeats  its  perform- 
ance and  puts  an  end  to  the  operations  of 
the  association.  It  likewise  ends  the  con- 
tract of  the  stockholder  in  so  far  as  he  is 
rdleved  of  the  further  payment  of  dues,  and 
determines  contracts  for  money  borrowed, 
and  nothing  remains  but  to  wind  up  the 
association  in  such  a  manner  as  to  do  equity 
to  its  creditors,  its  debtors  and  its  stock- 
holders. 

[6]  What  constitutes  an  equitable  adjust- 
ment of  the  assets  and  liabilities  of  an  in- 
solvent building  and  loan  association,  wbien 
the  relative  rights  of  stockholders  of  difFer- 
ent  classes  are  considered,  or  the  conflicting 
claims  of  borrowing  and  nonborrowlng  stock- 
holders are  to  be  determined,  as  in  this  case, 
has  been  the  snbject  of  much  dispute  and 
some  difference  of  opinion.  There  appear  to 
be  three  views  upon  the  subject  The  first 
is  that  the  relation  between  the  association 
and  a  borrowing  shareholder,  who  has  given 
his  obligation  for  an  amount  equal  to  the 
sum  borrowed  and  the  premium  bid,  Is 
changed  by  the  circumstance  of  insolvency 
to  the  re]atl<m  subsisting  between  an  ordi- 
nary creditor  and  debtor,  and  that  the  bor- 
rowing shareholder  is  to  be  charged  with  the 
amount  actually  received  by  him,  with  Inter- 
est at  the  l^al  rate  and  credited  with  all 
payments  made,  whether  by  way  of  dues, 
Interest  or  premium,  according  to  the  rule 
of  partial  payments.  The  second  view  Is  that 
the  borrowing  shareholder  is  entitled  to 
credit  upon  his  loan  for  the  amount  of  in- 
terest and  premium  paid  by  him,  but  is  not 
entitled  to  have  the  amount  of  the  dnes  paid 
by  him  on  account  of  stock  credited  upon  the 
loan.  The  third  view  differs  from  the  sec- 
ond in  tliat,  instead  of  crediting  the  borrow- 
ing shareholder  with  the  whole  premium,  it 
(Tedits  him  only  with  the  part  estimated 
88  unearned.  The  authorities  all  agree  that 
the  borrower  should  be  charged  with  the 
:imonnt  loaned  him,  with  interest  at  the  rate 
fixed  by  law  (6  Gyc.  155,  156),  and  the  au- 
thorities, by  a  clear  weight,  reject  the  en- 
forcement of  any  part  of  the  premium,  the 
principal  and  remaining  point  in  dispute  be- 
ing the  application  of  dues  paid  on  stock  to 
the  difNsharge  of  an  obligation  for  money  bor- 
rowed. 

Upon  this  question  we  have  a  decision  in  I 
ftor  own  state  which   we  think  rules  this ' 


case.  In  the  matter  of  the  Mechanics'  Loan 
Association,  beard  by  Chancellor  Nicholson 
in  1904,  upon  the  report  of  T.  Bayard  Heisel, 
master,  it  was  decided  that,  in  case  of  the 
insolvency  of  a  loan  association,  dues  paid 
upon  stock  should  not  be  credited  upon  the 
obligation  for  money  borrowed,  following  the 
law  as  declared  by  Mr.  Justice  Paxon  in 
Strohen  v.  Franklin  Savings  &  Loan  As- 
sociation, 115  Pa.  273,  278,  8  Atl.  843,  and 
in  the  later  case  of  Coltrane  v.  Blake,  113 
Fed.  785,  51  C.  C.  A.  457. 

[7,  I]  From  these  cases,  as  from  others 
cited  by  counsel  In  their  very  thorough  and 
helpful  argument,  it  appears  that  the  rela- 
tive rights  of  borrowing  and  nonborrowlng 
shareholders  In  the  adjustment  of  the  af- 
fairs of  an  insolvent  loan  association  depend 
largely  upon  their  status  in  relation  to  the 
association.  It  further  appears  that  their 
status  Is  determined  by  the  character  of 
their  contract  or  contracts.  One  who  enters 
into  the  contract  of  a  shareholder  retains  the 
status  of  a  shareholder  whether  he  thereaft- 
er becomes  a  borrower  or  not,  and  if  he  be- 
comes a  borrower,  his  character  as  share- 
holder is  not  blended  with  that  of  borrower, 
but  remains  separate  and  distinct,  although 
bis  stock  may  be  assigned  to  the  association 
as  collateral  .for  the  loan.  Primarily,  the 
mortgage  given  for  a  loan  pledges  the  prop- 
erty thereby  secured  for  the  payment  of  the 
dues  upon  the  stock  as  well  as  the  debt  cre- 
ated by  the  loan,  while  stock  is  Issued  upon 
a  contract  of  subscription  that  Is  silent  as 
to  an  obligation  for  money  borrowed,  and 
has  no  relation  to  such  an  obligation  except 
as  it  may  thereafter  be  assigned  as  collateral 
to  secure  its  payment  In  subscribing  for 
stock  in  a  loan  association,  each  stockholder 
partakes  of  the  adventure  with  the  hope  of 
profit,  and  each  takes  the  same  hazard  and 
risks  the  same  money  in  seeking  that  profit, 
whether  he  be  a  nonborroWing  stockholder 
who  first  pays  his  dues  and  then  gets  his 
profits,  or  a  borrowing  stockholder  who  by 
a  loan  first  takes  his  profits  and  then  pays 
his  dues  with  the  hope  that  upon  the  ma- 
turity of  his  stock  his  obligation  will  be 
returned  to  him  cancded. 

[I,  10]  Equality  of  opportunity  carries 
equality  of  responsibility,  and  if  loss  Instead 
of  profit  comes,  it  Is  difficult  to  see  why 
a  nonborrowlng  stockholder  should  yield  a 
part  of  his  property  to  reimburse  his  equally 
unfortunate  fellow  stockholder  who  happen- 
ed to  be  a  debtor  to  the  association  for  mon- 
ey borrowed  from  it  The  stock  status  of 
each  being  the  same,  it  is  therefore  held  by 
the  weight  of  authority,  that  payments  on 
stock  are  not  ipso  facto  payments  on  a  mort- 
gage debt  and  that  dues  paid  on  stock  do 
not  ipso  facto  work  a  pro  tanto  extinguish- 
ment of  the  mortgage  (Lihk  v.  O.  B.  Ass'n, 
89  Pa.  15),  even  when  assigned  as  collateral 
(Economy  B.  Ass'n  v.  Hungerbushler,  93  Pa. 
258),  for  it  is  a  general  doctrine  o(  the  law 
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tbat  paymoits  on  account  of  collaterals  are 
not  payments  on  acconnt  of  the  debt  they 
secure  (Lord  v.  Ocean  Bank,  20  Pa.  386,  59 
Am.  Dec.  728). 

[11,  12]  As  preferences  without  equities 
should  be  given  to  neither  class  of  stockhold- 
ers, the  borrowing  stockholder  should  not 
yield  for  the  ben^t  of  his  nonborrowing 
fellow,  the  advantage  of  the  premium  he  bid 
for  his  loan,  when  by  the  dissolution  of  the 
association  his  stock  can  not  mature  to  can- 
cel It.  True  it  is,  the  premium  tbat  was  bid 
to  obtain  the  loan  in  this  case,  was  bid  to 
the  Workingmen's  Loan  Association  and  is 
included  in  the  real  debt  of  $1,000  recited  in 
the  mortgage,  but  the  Mutual  Loan  Associa- 
tion took  the  assignment  of  the  mortgage 
after  the  date  of  payment,  stated  in  the 
mortgage  to  be  three  months  after  date,  and 
taking  it  after  maturity,  it  took  it  subject 
to  its  equities.  At  all  events  the  Mutual 
Loan  Association  in  accepting  the  assignment 
of  tlie  mortgage,  assumed  by  merger  the 
stock  undertaking  of  the  Workingmen's  Loan 
Association,  and  falling  In  tbat  undertaking 
is  in  no  better  position  than  if  the  default 
had  be«i  that  of  the  Workingmen's  Loon 
Association  in  the  first  instance.  Upon  Its 
insolrency  and  default,  it  cannot  claim  pay- 
ment of  the  premium. 

The  court  will  admit  testimony  of  the 
amount  of  premium  paid  by  the  defendant  In 
securing  the  loan  represented  by  the  mort- 
gage, and  will  admit  in  evidence  the  checks 
offered  by  the  defendant  with  the  qualllica- 
tiou  that  they  be  offered  and  received  so  as 
to  show  only  the  money  paid  by  the  defend- 
ant as  interest  on  the  mortgage  and  not  as 
dues  on  the  stock.  This  testimony  is  admit- 
ted in  support  of  the  rule  laid  down  in  the 
case  of  the  Mechanics'  Loan  Association, 
supra,  and  which  in  principle  will  be  ap- 
plied in  this  case,  namely,  that  the  plaintiff 
association  being  insolvent  and  dissolved, 
the  amount  due  from  the  defendant  as  an  ad- 
vanced or  borrowing  stockholder  is  to  be  as- 
certained by  charging  him  with  the  actual 
amount  received  by  him  from  the  Working- 
men's  Loan  Association,  with  interest  there- 
on at  the  rate  of  6  per  centum  per  annum 
from  the  19th  day  of  November,  1886,  being 
the  date  of  the  loan,  to  the  22d  day  of  June, 
1902,  being  the  date  of  the  dissolution  of  the 
Mutual  Loan  Association;  and  by  crediting 
him  with  all  sums  paid  by  him  as  interest, 
on  the  mortgage,  according  to  the  rule  of 
partial  payments,  and  by  crediting  him  with 
such  other  sum  or  sums,  if  any,  that  he  may 
have  paid  solely  on  account  of  the  loan  or 
advance,  excluding  all  dues,  fines  or  other 
payments  made  on  account  of  stock. 

The  defendant  rested  and  the  plaintiffs 
moved  for  binding  instructions. 


WOOLLBT,  X  (charging  the  Jury).  Gea- 
tlemen  of  the  Jury:  There  is  in  this  case 
neither  controversy  nor  dispute  as  to  the 
facts,  the  questions  and  issues  involved  hav- 
ing resolved  themselves  into  questions  and 
issues  of  law  which  the  court  has  already 
passed  upon  in  rendering  an  opinion  upon  the 
evidence.  It,  therefore,  becomes  our  duty  to 
instruct  you  to  bring  in  a  verdict  for  the 
plalntlfFs. 

ri31  In  ascertaining  the  amount  of  your 
verdict,  we  will  state  that  the  mortgage  was 
given  on  November  19,  1886,  that  although 
it  was  given  for  |1,000,  the  defendant  can 
be  charged  only  with  the  amount  which  be 
received,  which  was  $925.65.  Of  that  amount 
he  received  from  the  association  the  sum  of 
$483.85  on  December  3,  1886,  and  the  sum  of 
$441.80  on  March  23,  1887,  aggregating  the 
sum  of  $925.  The  defendant  should  be  charg- 
ed with  that  aggregate  sum,  with  interest  on 
the  two  amounts  from  the  dates  upon  which 
th^  were  respectively  received  until  the  date 
of  the  dissolution  of  the  Mutual  Loan  Asso- 
ciation on  June  22,  1902. 

Having  ascertained  that  total,  the  defend- 
ant is  to  be  credited  with  144  payments  of 
$5  each,  beginning  on  the  nineteenth  of  De- 
cember, 1886,  calculated  upon  the  principle 
of  partial  payments,  and  whatever  balance 
you  find  should  be  returned  by  you  as  the 
amount  of  your  verdict. 

Verdict  for  plaintiffs  for  $1,006.54. 


M07KR  et  aL  v.  RENTSCHLER. 

(Supreme  C!ourt  of  Pennsylvania.    May  17, 
1911.) 

Wills    (J    597*)— Construction— Natubs   o» 

KSTATE. 

Testatrix  devised  all  real  estate  to  her 
Krandsons,  they  to  receive  ail  her  property 
share  and  share  alike  with  the  desire  and 
wishes  that  they  are  to  take  good  care  of  the 
same  until  the  time  of  their  death,"  and  di- 
rected that,  after  the  death  of  her  grandsons, 
"said  property  is  then  to  descend  or  go  into  the 
possessioD  of  their  children,  •  *  •  provided 
they  have  some."  The  grandsons  had  no  chil- 
dren at  the  date  of  the  will,  but  had  children 
living  at  the  time  of  testatrix's  death.  Held, 
that  the  grandsons  took  a  fee-simple  estate  in 
the  realty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  I  597.*] 

Appeal  from  Oonrt  of  Common  Pleas, 
Berks  County. 

Bill  by  William  D.  Moyer  and  Oscar  A. 
Moyer  against  John  F.  Rmtschler.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
AflSrmed. 

Case  stated  to  determine  marketable  title 
to  real  estate.  It  appeared  from  the  case 
stated  that  plaintiffs  were  the  grandsons  of 
Veronica  Klahr,  and  that  they  had  agreed  to 
sell  the  real  estate  in  question  to  Jotin  F. 


•For  othar 
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Bentschler,  the  defendant.  Endllch,  F.  J.. 
filed  tbe  following  opinion: 

"By  her  will  Veronica  Klahr  gave  to  her 
grandsons,  'WUllam  D.  and  Oscar  A.  Moyer, 
all  her  realty  and  personalty,  adding  that 
ttrey  'are  to  receive  all  my  proi)erty,  both 
personal  and  real  estate,  share  and  share 
alike,  with  the  desire  and  wishes  that  they 
are  to  take  good  care  of  the  same  nntU  tbe 
time  of  their  death.'  In  the  next  paragraph 
she  says:  'After  the  death  of  my  grand- 
80D8,  as  aforesaid,  said  property  is  then  to 
descend  or  go  into  possession  of  their  chil- 
dren, •  •  •  provided  they  have  some.' 
They  had  none  at  the  date  of  the  will,  but 
did  have  children  living  at  the  time  of  the 
testatrix's  death.  The  question  submitted  is 
whether  the  grandsons  took  a  fee  simple  in 
tbe  realty  or  not. 

.  The  words,  'I  do  hereby  bequeath  and  de- 
Tlse  all  my  real  estate  and  personal  property 
•  •  •  unto  my  two  grandsons,'  certainly 
Import  an  absolute  gift,  not  to  be  restrained 
by  the  precatory  language  superadded  to  it. 
Boyle  T.  Boyle,  1S2  Pa.  106,  25  Atl.  494,  84 
Am.  St  Bep.  629;  BeUas's  Est,  176  Pa.  122, 
34  AU.  1003.  What,  If  anything,  is  the  effect 
npon  it  of  tbe  succeeding  paragraph  above 
quoted?  That  question  seems  to  be  ruled  by 
Potts  V.  Kline,  174  Pa.  513,  34  AO.  102. 
Doubtless,  the  word  'children'  is  ordinarily 
a  word  of  purchase;  so  that  the  direction 
that  at  the  death  of  the  first  takers  the  es^ 
tate  is  to  go  to  their  'children'  may  be  re- 
garded as  evincing  an  Intent  that  the  first 
takers  are  to  have  a  life  estate  only.  Oyster 
T.  Oyster.  100  Pa.  538,  45  Am.  Rep.  388.  But 
it  may  be  construed  as  a  word  of  limitation, 
If  the  language  of  the  will  so  requires.  Any 
form  of  words  sufficient  to  show  that  the 
remainder  is  to  go  by  way  of  descent  to 
those  whom  the  law  points  out  as  the  gen- 
eral or  lineal  heirs  of  the  first  takers  will 
enlarge  their  estate  for  life  to  an  estate  tail 
by  implication,  a  fee  simple  under  our  stat- 
ute. Plfer  V.  Locke,  205  Pa.  616,  55  Atl.  790. 
It  is  to  be  observed  that  here  there  is  no 
gift  over,  should  there  be  no  children.  Man- 
ifestly the  gift  to  them  was  intended  to  in- 
clude the  whole  line  of  succession.  More- 
over, the  estate  is  to  'descend'  to  them.  Un- 
der Baldeman  v.  Haldeman,  40  Pa.  29,  and 
other  cases,  this  phrase  indicates  the  char- 
acter In  which  they  are  to  take,  viz.,  by  in- 
heritance from  their  parents,  and  not  as  a 
sew  stock,  and  thus  points  to  the  first  tak- 
ers as  vested  with  an  estate  of  Inheritance 
and  to  the  construction  of  the  word  'chil- 
dren' as  a  word  of  limitation. 

"It  is  argued  that  this  effect  of  the  term 
"descend'  is  destroyed  by  the  addition,  'or 
(L  e.,  that  is  to  say)  go  into  possession.'  Bnt 
to  'descend  and  go'  is  the  language  pass- 
ed upon  in  Haldeman  v.  Haldeman,  40  Pa. 
29,  and  there  would  appear  to  be  no  room 


for  a  decisive  distinction  between  the  two 
forms  of  expression.  It  cannot  be  considered 
that  the  phrase  'descend  or  go  Into  posses- 
sion' means  anything  else  than  'descend  and 
go  to.'  Both  signify  that  the  estate  is  to 
become  the  property  of  the  persons  designat- 
ed. We  have,  then,  in  this  will  an  absolute 
gift  to  the  grandsons,  followed  by  language 
which,  properly  interpreted,  confirms  the  fee- 
simple  estate  originally  given,  but  which,  in 
no  view,  can  be  regarded  as  effective  to  de- 
stroy it  It  is  settled  by  many  decisions,  in 
part  enumerated  in  Hiestand  v.  Meyer,  150 
Pa.  501,  505,  24  AH.  749,  and  followed  in  Jer- 
emy's Est,  178  Pa.  477,  35  Atl.  847 ;  Yost  v. 
Insurance  Co.,  179  Pa.  381,  36  Atl.  317,  57 
Am.  St  Sep.  604;  Cassldy's  Est,  224  Pa. 
199,  73  Atl.  204,  and  other  cases,  that  where 
there  Is  a  clear  gift  in  a  will  it  is  not  to  be 
treated  as  cut  down  by  a  subsequent  provi- 
sion not  equally  clearly  and  necessarily  man- 
ifesting a  purpose  so  to  do. 

"It  follows  upon  every  ground  that  under 
the  will  of  Veronica  Klahr  the  plaintiffs 
have  a  fee-simple  estate  in  the  realty  left  by 
her  and  Involved  in  this  action,  and  that 
therefore,  according  to  the  stipulation  of  tbe 
case  stated,  they  are  entitled  to  Judgment 
And  now,  June  25,  1910,  Judgment  is  directed 
to  be  entered  upon  the  case  stated  in  favor 
of  plaintiffs  and  against  defendant  for  $2,- 
278.80." 

Argued  before  FBLLv  G.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Frank  S.  Livlngood,  for  appellant  John 
M.  Frame  and  Charles  K.  Derr,  for  appel- 
lees. 

PER  CURIAM.  The  Judgment  is  affirmed, 
on  the  opinion  of  the  learned  president  Judge 
of  the  common  pleas. 


KAUFMAN  et  al.  v.  NATIONAL  U7MBER 
INS.  CO. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1011.) 

1.  Appeal  ard   Erbob  ({  663*)  —  Rbcobd — 

Conclusiveness. 

Where  an  assignment  of  error  complained 
that  a  point  submitted  was  not  answered,  and 
the  court  files  a  certificate  that  it  was  affirmed, 
and  it  is  not  controverted  by  appellant,  tbe 
court  will  not  consider  the  assignment,  if  it 
was  substantially  covered  by  the  general  charge. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2853-2855;  Dec.  Dig.  i 
663.*] 

2.  Appeal  ano   Ebbob  (I  970*)  —  Rktiew — 

DiBCBETION    OF   COUBT. 

The  discretion  of  the  trial  court  in  refus- 
ing to  admit  in  evidence  photographs  of  the 
locus  in  quo  will  not  be  disturbed,  where  the 
evidence  was  objected  to  on  the  ground  that  the 
photographs  were  taken  by  an  amateur  and  that 
the  Jury  had  personally  visited   the  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  il  3849-3851;  Dec.  Dig.  S 
070.*] 
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3.    ApPEAI,  and  ESBBOB  a  743*)— ASSIGKUENTS 

or  Erbob  —  ExBOUTiON  or  Etidencb  — Re- 
view. 

An  assignment  of  error  relating  to  the  re- 
fusal of  certain  evidence  will  not  be  reviewed, 
where  appellant  failed  in  the  assignment  to  re- 
fer to  the  page  of  the  paper  bool£  where  the  evi- 
dence was  found,  as  required  by  rule  31. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  IWg.  ii  2899,  3011;  Dec.  Dig.  { 
743.*] 

Appeal  from  Court  of  Common  Pleas, 
Bradford  County. 

Action  by  M.  Kaufman  and  C.  Obenauer 
against  tbe  National  Lumber  Insurance  Com- 
pany. Judgm^it  for  plaintiffs,  and  defend- 
ant appeals.    Aflbrmed. 

Fanning,  P.  J.,  in  refusing  Judgment  for 
the  defendant  non  obstante  veredicto,  filed 
the  following  opinion: 

"Plaintiffs  purchased  a  quantity  of  timber 
in  Wysox  township  of  C.  S.  Jalcway,  and 
caused  the  same  to  be  manufactured  into 
lumber.  Insurance  •  •  •  was  procured 
thereon  January  5,  1910,  in  the  National 
Lumber  Insurance  Company  of  Buffalo,  N. 
Y.,  'for  a  period  of  three  months  from  the 
6th  day  of  January,  1910,  at  noon,  to  the 
6tb  day  of  April,  at  noon,  to  an  amount  not 
exceeding  three  thousand  dollars,  upon  the 
said  plaintiff's  stock  of  sawed  lumber  while 
piled  in  field  on  easterly  side  of  road  from 
Gillette  bridge  to  Mercur  on  Jakway  farm 
In  Wysox  township,  Bradford  county,  Penn- 
sylvania,' which  said  lumber,  consisting  of 
hemlock,  ash,  birch,  beech,  basswood,  and 
maple,  and  a  small  amount  of  chestnut  ag- 
gregating 151,000  feet,  with  a  market  value, 
as  claimed,  of  $3,400,  was  on  March  23,  1910, 
totally  destroyed  by  fire.  No  question  Is 
raised  as  to  notice,  proofB  of  loss,  or  other 
preliminary  requirements.  The  principal 
grounds  of  defense  Interposed  are:  First, 
that  the  lumber  was  not  located  easterly  of 
the  highway  leading  to  Mercur  on  lands  of 
C.  S.  Jakway,  as  set  forth  In  the  policy; 
and,  second,  that  the  same  was  piled  in  the 
woods,  and  not  in  a  field. 

"There  are  two  highways  leading  from 
Gillette  bridge  to  Mercur — one  passing  by 
the  Jakway  farm  buildings,  through  his  im- 
proved lauds,  and  coming  out  at  the  four 
corners  at  Mercur,  where  there  is  located  a 
blacksmitn  shop,  store,  post  office,  and  dwell- 
ings; and  the  other  easterly  of  which  the 
lumber  was  piled,  also  leading  to  Mercur, 
but  intersecting  the  state  road  about  one- 
half  mile  west  of  that  place.  The  court 
could  not  bold  as  a  matter  of  law  to  which 
road  reference  was  made  in  the  description, 
even  though  the  first  in  some  particulars 
seemed  to  answer  more  closely  the  require- 
ments. It  was  urged  that  we  were  requested 
to  charge  that  If  Jakway  owned  no  field  on 
the  road,  on  the  east  side  of  which  this 
lumber  was  piled,  the  plaintiff  could  not 
recover.      We    understand    this    request    to 


mean,  and  it  was  urged  in  the  argument, 
that  to  meet  the  requirements  of  the  descrip- 
tion the  cleared  field  must  come  up  to  and 
be  Immediately  adjacent  to  or  abutting  on 
the  highway.  We  do  not  so  understand  the 
wording  of  the  policy.  If  there  was  a  field 
easterly  of  the  highway,  answering  the  de- 
scription, even  though  not  abutting,  the  re- 
quirement In  that  respect  would  be  met. 
The  question  whether  the  highway  easterly 
of  which  the  luml>er  was  piled  accorded  with 
the  description  and  was  the  one  designated 
In  the  policy  was,  we  think,  under  all  the 
evidence  for  the  Jury  to  determine.  There 
was  testimony  that  a  portion  of  the  lumber 
piles,  varying  from  a  few  inches  to  about 
one-half  of  the  space  occupied  by  the  lum- 
ber, projected  over  on  lands  of  one  Gorsllna. 
With  reference  to  this  there  was  a  conflict 
of  testimony,  and  the  question  of  the  loca- 
tion of  the  lumber  with  reference  to  the 
line.  If  material,  was  for  the  jury. 

"Relative  to  the  reasons  for  a  new  trial, 
because  of  the  exclusion  of  the  defendant's 
offer  to  prove  that  lumber  piled  in  the  woods, 
brush,  or  slashing  would  not  have  been  In- 
sured, or  was  a  prohibited  risk,  would  merit 
serious  consideration,  but  for  the  fact  that 
in  the  general  charge,  and  In  answer  to 
defendant's  points,  the  court  unequivocally 
instructed  the  Jury  if  the  lumber  was  so  lo- 
cated the  plaintiff  could  not  recover.  The 
use  of  the  general  term  'field'  In  the  policy 
was  Indefinite.  Numerous  vritnesses  familiar 
with  the  situation  described  minutely  the 
location  of  the  lumber  and  character  of  the 
surroundings,  and  the  Jury  were  allowed 
the  opportunity  of  determining  this  impor- 
tant question  by  personally  viewing  the  lo- 
cns  In  quo.  Tinder  the  circumstances  dis- 
closed we  do  not  feel  Justified  in  holding 
that  the  conclusion  reached  by  the  Jnry  was 
not  warranted  by  the  evidence. 

"The  rule  for  Judgment  non  obstante  vere- 
dicto is  discharged,  and  rule  for  Judgment 
on  the  verdict  of  the  Jury  made  absolute, 
and  Judgment  is  directed  to  be  entered 
thereon." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  MOSCRZISKER,  JJ. 

Wm.  Maxwell  and  Potter  &  Potter,  for 
appellant  Rodney  A.  Mercur,  Darid  E. 
Kaufman,  and  Lllley  &  Wilson,  for  appellees. 

MOSCHZISKER,  J.  The  opinion  of  the 
court  below  states  the  material  facts  in  this 
case,  and  adequately  covers  all  of  the  ques- 
tions raised  by  the  first,  second,  third,  fifth, 
sixth,  and  seventh  specifications  of  error. 
It  is  sufficient  to  say  that  we  see  no  merit 
in  any  of  these  assignments.  They  are  all 
overruled. 

[1]  The  fourth  specification  complains  that 
the  court  below  failed  to  answer  one  of  the 
points  for  charge  submitted  by  the  defend- 
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ant  AlthoTiKh  the  record  does  not  contain 
any  reply  to  the  point  in  question,  the  trial 
Jadge  has  filed  a  certificate  to  the  effect  that 
tbe  reqneBt  was  actually  affirmed  by  him. 
The  fact  thus  certified  to  is  not  combnted 
by  counsel  for  the  appellant.  They  simply 
stand  upon  the  record  as  sent  to  this  court 
It  is  not  necessary  to  consider  this  assign- 
ment further  than  to  say  that,  so  tar  as 
the  defendant  was  entitled  to  have  the  point 
answered,  it  was  substantially  covered  in 
the  general  charge.  Under  the  circumstances 
the  assignment  will  not  be  sustained. 

[1]  The  eighth  specification  calls  attention 
to  the  refusal  to  admit  In  evidence  certain 
photographs  of  the  locus  in  quo  otTered  hy 
the  defense.  The  offer  was  objected  to  on 
tlie  ground  that  the  pictures  were  taken  by 
an  inexperienced  amateur  photographer,  that 
tb^  were  not  taken  with  care,  and,  further, 
that  since  the  Jurors  had  personally  visited 
the  ground,  and  observed  the  conditions 
themselves,  the  photographs  were  unneces- 
sary for  a  proper  understanding  of  the  case. 
This  was  a  matter  peculiarly  for  the  trial 
Jndge  to  pass  upon  In  the  exercise  of  his  dis- 
cretion.   The  assignment  is  overruled. 

[3]  The  ninth  specification  goes  to  the  re- 
fusal to  admit  {!|ertain  evidence  offered  by 
the  defense  for  the  purpose  of  showing  that 
the  plaintiffs  were  not  the  "unconditional 
and  sole  owners  of  the  property  in  dispute." 
The  (rffer  was  objected  to  for  several  rea- 
i<ons,  one.  of  which  was:  "The  defendant, 
having  based  his  defense  specifically  upon 
other  grounds,  is  estopped  to  set  up  the  oue 
claimed  In  the  offer."  This  specification  as 
printed  In  the  paper  book  is  in  violation  of 
our  rule  31,  which  provides:  "When  the 
error  assigned  is  to  the  admission  or  re- 
jection of  evidence,  the  specification  must 
quote  the  questions  or  offers,  •••  to- 
gether with  a  reference  to  the  page  of  the 
paper  book  where  the  matter  may  be  found 
In  its  regular  order  in  the  printed  evidence 
or  notes  of  trial.  •  •  •  Any  assignment 
of  error  not  according  to  this  rule  will  be 
disregarded."  The  appellant  fails  to  give  a 
reference  to  the  page  where  the  matter  may 
be  found  in  the  printed  evidence.  When  it 
is  considered  that  each  Justice  of  this  court 
Is  obliged  to  examine  about  400  sets  of  paper 
books  during  the  course  of  a  court  year,  it 
will  readily  be  seen  that  the  rule  is  a  highly 
necessary  and  Important  one,  which  the  pro- 
fession must  regard.  This  faulty  specifica- 
tioo  wHI  not  be  ruled  upon,  but  in  passing 
we  will  say  that  we  are  not  at  all  convinc- 
ed that  the  trial  Judge  fell  into  error  in 
making  the  ruling  complained  of.  Western 
k  A.  Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa. 
346,  22  Atl.  666,  27  Am.  St  Rep.  703. 

In  considering  the  various  assignments  we 
have  not  overlooked  the  terms  of  the  policy, 
particularly  the  provision  that  the  property 


insured  was  not  to  be  located  elsewhere  than 
In  the  field  referred  to  in  the  contract  and 
we  have  glvoi  consideration  to  the  conten- 
tion of  the  appellant  that  the  lumber  was 
not  piled  in  a  "field."  But  we  are  satisfied 
that  the  question  of  the  situation,  and  wheth- 
er or  not  the  place  could  be  properly  term- 
ed a  field,  were  both  for  the  Jury,  and  that 
they  were  correctly  submitted. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


URBAN  V.  FOCHT. 

(Supreme  Court  of  Pennsylvania.     May  17, 
1911.) 

NEOtrGBNCK    (I    32*)— INJXJBIES    TO    LlCENSKK. 

Where  a  building  contractor  erected  an  ele- 
vator for  the  use  of  his  employgB,  and  an  em- 
ploys of  a  subcontractor,  who  was  not  intend- 
ed to  use  it,  was  injured  by  its  fall,  he  could 
not  recover  therefor  against  the  contractor, 
though  he  used  it  by  the  permission  of  the  con- 
tractor's foreman;  plainuff  being  but  a  mere 
licensee. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  a  42^4;    Dec.  Dig.  i  32.*] 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Action  by  Charles  E.  Urban,  by  his  next 
friend,  Clemens  Urban,  against  Levi  H. 
Focht  From  an  order  refusing  to  take  off 
a  nonsuit,  plaintiff  appeals.    Affirmed. 

Trespass  to  recover  damages  for  personal 
injuries.  At  the  trial  the  court  entered  a 
compulsory  nonsuit,  which  It  subsequently 
refused  to  take  off ;  Bndllch,  P.  J.,  filing  the 
following  opinion: 

"The  Colonial  Trust  Company  contracted 
with  defendant  for  the  erection  of  a  building, 
which  involved  certain  work  subsequently, 
by  mutual  consent  taken  out  of  his  hands 
and  given  to  another  party,  who  engaged  the 
firm  of  Remppis  &  Co.  to  perform  a  part  of 
it  In  the  course  of  its  performance  by  this 
firm,  the  plaintiff,  one  of  its  employes,  was 
injured  while  using  an  elevator  constructed 
and  operated  by  the  defendant  in  the  prose- 
cution of  the  work  done  by  him  for  the  use 
of  his  employes.  The  occasion  for  this  was 
the  circumstance  that  a  rope  and  pulley  used 
by  Remppis  &  Co.'s  men  for  hoisting  bolts  to 
the  upper  fioors  had  been  drawn  up,'  because 
the  bricklayers  had  laid  boards  across  the 
beams,  loaded  with  brick  and  interfering 
with  the  manipulation  of  the  rope.  E^r  the 
purpose  of  themselves  getting  to  the  upper 
floors,  Remppis  &  Co.'s  men  had  been  in  the 
habit  of  using  ladders,  available  for  that 
purpose  at  the  time  of  the  accident  Per- 
mission was  given  plaintiff  at  his  request  by 
defendant's  foreman  to  use  the  elevator  In 
this  Instance  to  take  u^  the  bolts.  It  was 
designed  only  to  raise  materials.  But  there 
is  testimony  that  in  order  to  take  up  the 
bolts  it  was  necessary  for  some  one  to  go 
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along  to  bold  tbem  In  position.  There  were 
several  loaded  wheelbarrows  on  the  eleva- 
tor at  the  time.  Three  of  Bemppla  &  Co.'s 
men  got  on  with  the  bolts.  When  part  of 
the  way  up,  the  elevator  broke. 

"The  theory  upon  which  this  action  was 
brought  against  defendant  Is  rather  vaguely 
indicated  by  the  declaration,  as  amended  the 
second  time,  In  the  allegations  that,  being 
the  contractor  for  the  entire  structure  and 
engaged  in  its  erection,  he  'maintained  and 
operated  an  elevator*;  that  plaintiff,  'In  pur- 
suance of  his  occupation  in  connection  with 
the  erection  and  construction  of  the  building, 
*  •  •  was  lawfully  upon  said  elevator 
within  the  scope  and  performance  of  the 
duties  of  his  employment  In  connection  with 
the  •  •  •  erection  and  construction  of 
said  building*;  that  thereupon  It  became 
defendant's  duty  safely  to  construct  and 
maintain  the  elevator;  that  it  was  improi>- 
erly  constructed  and  maintained;  and  that 
plaintiff's  injury  resulted  from  this  circum- 
stance. The  nonsuit  was  asked  for  and  en- 
tered on  the  ground  of  nonproof  of  any  rela- 
tion between  plaintiff  and  defendant  upon 
which  the  responsibility  sought  to  be  fasten- 
ed upon  the  latter  in  favor  of  the  former 
could  be  legally  predicated. 

"It  Is  certain  that  the  relation  of  employer 
and  employe  did  not  exist  between  them. 
It  is  contended,  however,  that  the  firm  em- 
ploying plaintiff  was  a  subcontractor  under 
defendant  in  the  erection  of  the  building. 
Suppose  that  to  be  so.  Then,  under  the 
doctrine  of  Johnston  v.  Ott  Bros.,  155  Pa.  17, 
25  Atl.  751,  there  was  a  duty  resting  upon 
the  defendant  to  do  his  part  of  the  work  In 
the  erection  of  the  building  in  a  manner  con- 
sistent with  the  safety  of  the  employes  of 
Remppls  Sc  Co.,  and  for  an  injury  occurring 
to  one  of  them  through  defendant's  failure  to 
live  up  to  that  duty  a  recovery  might  be 
had  against  him.  But  there  was  no  obliga- 
tion upon  him  by  law,  and  no  evidence  of 
any  by  contract  (see  Hoflner  v.  Prettyman, 
6  Pa.  Super.  Ct  R.  20),  to  furnish  the  sub- 
contractor's employes  with  special  conven- 
iences, such  as  an  elevator,  in  the  perform- 
ance of  their  work,  or  to  put  at  their  dis- 
posal for  that  purpose  conveniences  of  that 
sort  provided  for  bis  own  workmen.  Ac- 
cordingly, had  the  plaintiff,  while  on  his 
proper  and  accustomed  way  to  his  work, 
been  hurt  by  the  fall  of  the  elevator,  It  may 
be  that  be  would  have  had  a  cause  of  action 
against  defendant.  See  Alexander  v.  Steel 
Co.,  180  Pa.  582,  42  Atl.  286;  Kitchen  v. 
Mfg.  Co.,  207  Pa.  558,  50  AU.  1083.  But  that 
was  not  at  all  this  case.  On  the  contrary, 
the  plaintiff  was  hurt  while  using  an  appli- 
ance of  defendant  .which  was  not  there  for 
plalntlfTs  use,  and  which  the  latter  had  no 
right,  springing  from  his  relation  to  defend- 
ant, to  use.  True,  the  defendant's  foreman 
allowed  him  to  use  it    But  In  making  use  of 


that  permission  plaintiff  was  a  mere  licen- 
see, assuming  as  such  the  risks  Involved  in 
the  use  of  the  elevator  Just  as  it  was.  It 
Is  in  the  nature  of  a  mere  license  that  Its 
grant  creates  no  duty  and  imposes  no  obliga- 
tion upon  the  licensor  to  provide  against 
danger  or  accident  Batcbelor  v.  Fortescue, 
L.  R.  11  Q.  B.  Dlv.  474;  Sweeney  v.  RaU- 
road  Co.,  10  Allen  (Masa)  868,  87  Am.  Dec. 
644;  Pelton  v.  Schmidt,  97  Mich.  231,  56  N. 
W.  689;  GiUis  v.  Railroad  Co.,  59  Pa.  129, 
141,  98  Am.  Dec.  317 ;  Magulre  v.  Magee,  13 
Atl.  551;  Weaver  v.  Steel  Co..  223  Pa.  23S, 
240,  72  Atl.  552,  21  L.  B.  A.  (N.  S.)  466. 

"In  obedience  to  these  principles  and  an- 
tbbrttles,  it  is  not  seen  how  the  defendant's 
application  for  a  nonsuit  could  properly 
have  been  refused;  and  therefore  the  rule 
to  show  cause  is  discharged." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

W.  B.  Bechtel,  for  appellant  Jefferson 
Snyder  and  Wm.  J.  Bourke,  for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed, 
for  the  reasons  stated  In  Judge  Endlich's 
opinion,  discharging  the  rule  to  take  off  the 
nonsuit 


HOOD  V.  CONNELL  ANTHRACITB 
MINING  CO. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1011.) 

1.  Master  and  Servant  (J  189*)— IwjxmiES 
TO  Servant — Fellow  Servants  —  Mimb 
Foreman. 

In  so  far,  at  least,  as  the  duties  of  a  mine 
foreman  are  prescribed  by  Act  June  2,  1891  (P. 
L.  176),  regulating  minmi?  operations  in  the 
anthracite  field,  and  Act  May  15,  1893  (P.  li. 
62),  relating  to  bituminous  mines,  there  is  no 
sabstantial  basis  for  a  distinction  between  the 
acts;  protection  to  the  health  and  lives  of 
those  employed  in  mining  operations  being  the 
primary  purpose  of  both. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  437-448;  Dec.  Dig.  i 
189.»] 

2.  Master  and  Servant  (J  180*)— Injuries 
to  Servant  —  Fellow  Servants  —  Mink 

FORGUAN. 

The  character  of  duties  of  a  mine  fore- 
man is  not  necessarily  changed  because  he  may 
hire  or  discharge  men,  or  suggest  where  and  in 
what  capacity  they  shall  work,  or  how  the  en- 
tries shall  be  driven  or  the  mines  be  developed, 
and  he  may  do  all  of  these  things  and  still  be 
acting  in  his  capacity  as  mine  foreman. 

[Ed.  Note.— For  otlier  cases,  see  Master  and 
Servant  Cent  Dig.  i  443 ;   Dec.  Dig.  {  189.*] 

S.  Master  and  Servant  (S  189*)— Injuries 
TO  Servant  —  Fellow  Servants  —  Mine 
FonEMAN, 

Where  a  mine  foreman  also  acts  as  the 
superintendent  of  the  mine  without  reference  to 
his  duties  as  mine  foreman,  'and  as  mine  fore- 
man does  not  have  exclusive  charge  of  the  in- 
terior workings,  and  he  is  negligent  while  act- 
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ing  as  saperintendent,  the  owner  may  be  held 
liable  for  the  consequences  of  such  negligence. 

(Ed.  Note.— For  other  cases,  see  Master  ano 
Servant,  Cent.  Dig.  §  443 ;   Dec.  Dig.  i  189.*] 

4.  Master  and  Skrvant  (S  287*)— Injuries 
lo  Servant— Action— Question  vob  Jury. 
In  an  action  for  death  of  a  miner,  result- 
ing from  negligence  of  the  mine  foreman, 
whether  the  latter  acted  in  the  dual  capacity 
of  mine  foreman  and  superintendent  held  a 
question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Ser>ant,  Cent  Dig.  ii  1063,  1064 ;  Dec.  Dig.  i 
2S7.*1 

Appeal  from  Court  of  Common  Pleas,  Sul- 
llran  County. 

Action  by  Emma  C.  Hood  against  the  Con- 
nell  Anthracite  Mining  Company.  From  a 
Jndgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Trespass  to  recover  damages  for  the  death 
of  plalntUTs  husband.  At  the  trial  it  ap- 
peared that  Paul  Hood,  a  certified  miner, 
was  killed  on  March  14,  1908,  while  working 
in  defendant's  mine.  His  death  was  caused 
by  the  falling  in  of  the  roof  of  one  of  the 
chambers.  The  plaintiff  claimed  that  the 
accident  was  cansed  by  the  negligence  of 
William  K.  Johnson  as  mine  saperintendent 
There  was  evidenee  that  Johnson,  who  was 
the  mine  foreman,  was  also  employed  as  gen- 
eral superintendent  of  the  mine. 

The   court  charged   in   part   as   follows: 

"Now  we  are  going  to  leave  it  to  you,  gen- 
tlemen, to  say  what  the  fact  is  as  to  wheth- 
er William  £1  Johnson  was  employed  in 
these  mines  solely  in  the  capacity  of  a  mine 
foreman,  performing  only  the  duties  per- 
taining to  that  position,  or  whether,  In  addi- 
tion to  that,  he  was  employed  by  and  was 
acting  for  the  defendant  company  in  a  rep- 
resentative capacity,  other  than  the  position 
of  mine  foreman — whether  he  was  perform- 
ing duties  for  the  company,  we  say,  in  ad- 
dition to  his  statutory  duties,  in  the  nature 
of  supervising  the  work  there,  and  such  serv- 
ice as  devolves  npon  the  superintendent  of 
the  mine.  If  he  was  acting  solely  in  his 
statutory  capacity  as  mine  foreman,  then 
the  company  was  not  responsible  for  any 
negligence  upon  his  part;  and  if  you  find 
that  he  was  employed  there  simply  as  mine 
foreman  under  the  statute,  that  is  the  end 
of  this  case,  and  the  plaintiff  cannot  recov- 
er, and  you  need  not  consider  anything  else. 
If.  however,  you  find  that  in  addition  to 
bU  statutory  duties  he  was  acting  in  a  rep- 
leseotative  capacity  for  the  company,  p«- 
forming  additional  and  other  duties  for  it, 
then  you  will  consider  whether  the  com- 
pany bas  been  guilty  of  such  negligence  as 
win  authorize  a  recovery  against  It 

"Xow  this  act  of  assembly  which  provides 
for  the  appointment  of  a  mine  foreman,  and 
nnder  which  the  mining  company  is  not  re- 
q«nsible  for  the  mine  foreman's  negligence. 


does  not  relieve  the  mine  owner  of  his  lia- 
bility for  the  unsafe  condition  of  his  mine, 
except  when  he  complies  with  the  act  It 
does  not  relieve  him  if  he  has  knowledge, 
through  his  superintendent,  that  the  mine 
foreman  is  Incompetent  and  that  the  mine 
is  unsafe. 

"The  statute  provides  the  remedy,  and  it 
is  Incumbent  upon  the  owner  when,  through 
his  superintendent,  he  finds  the  existence 
of  unsafe  conditions  in  the  mine,  to  proceed 
to  have  those  conditions  remedied  in  the 
manner  pointed  out  In  the  statute;  and  If 
this  man  W.  E.  Johnson  was  acting  for 
the  defendant  company  in  a  representative 
capacity,  in  addition  to  his  statutory  duties 
as  mine  foreman,  then  notice  to  him  of  the 
unsafe  or  dangerous  condition  of  a  place 
in  which  a  miner  was  working  would  be 
notice  to  the  company. 

"If  W.  E.  Johnson  was  acting  in  this  two- 
fold capacity  that  we  have  mentioned,  as 
mine  foreman  under  the  statute  and  In  a 
representative  capacity  for  the  company, 
then  it  was  bis  duty,  upon  being  notified  of 
the  unsafe  condition  of  the  roof,  to  take 
steps  to  remedy  it." 

Verdict  and  judgment  for  plaintiff  for 
$4,750.    Defendant  appealed. 

Argued  before  FELXi,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  MOSCHZISEER,  JJ. 

Seth  T.  McCormick  and  E.  J.  Mullen,  for 
appellant  Chas.  M.  Culver,  John  G.  Scout- 
en,  and  David  E.  Kaufman,  for  appellee. 

ELKIN,  J.  [1]  If  the  rule  applicable  to 
bituminous  mines,  as  laid  down  in  Wolcutt 
V.  Coal  &  Coke  Co.,  226  Pa.  204,  75  Atl.  197. 
applies  to  anthracite  mines,  then  the  ques- 
tion whether  Johnson  was  acting  In  the  dual 
capacity  of  mine  foreman  and  superintend- 
ent was  properly  submitted  to  the  jury.  The 
learned  counsel  for  appellant  insist  that 
there  is  a  distinction  between  the  act  of  June 
2,  1891  (P.  L.  176),  regulating  mining  opera- 
tions in  the  anthracite  field,  and  the  act  of 
Moy  15,  1893  (P.  L.  52),  relating  to  bitumi- 
nous mines,  in  so  far  at  least  as  the  duties  of 
a  mine  foreman  are  prescribed.  A  careful 
examination  of  the  two  acts  has  satisfied  us 
that  there  is  no  substantial  basis  for  the  dis- 
tinction attempted  to  be  made.  It  is  a  dis- 
tinction without  a  difference,  when  the  pur- 
pose to  be  served  by  the  statutory  require- 
ments of  each  act  Is  taken  into  considera- 
tion. Protection  to  the  health  and  lives  of 
those  employed  in  mining  operations  is  the 
primary  purpose  of  both  statutes.  Indeed, 
the  phraseology  and  provisions  of  both  acts 
In  many  of  their  essential  and  Important  fea- 
tures are  almost  identical.  Difference  In 
mining  conditions  in  the  two  fields  required 
the  legislation  to  be  adapted  to  the  necessi- 
ties of  mining  operations  existing  in  eadi 
field.    Aside  from  the  provisions  relating  to 
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these  dlffwent  oondltloiui,  there  Is  but  little, 
if  any,  real  distinction  between  the  anthra- 
cite and  bituminous  acts.  As  to  the  protect 
tion  intended  to  be  afforded  to  the  health 
and  safety  of  the  men  so  employed,  the  du- 
ties of  the  mine  foreman  are  practically  the 
same  under  both  statutes.  Certainly  there 
are  no  such  distinguishing  features  as  to 
Justify  a  court  in  laying  down  one  rule  for  a 
mine  foreman  in  the  bituminous  field,  and 
an  entirely  different  rule  for  a  mine  foreman 
in  the  anthracite  region.  After  all,  this  Is 
more  a  question  of  fact  than  of  law.  Both 
statutes  clearly  contemplate  that  the  under- 
ground workings  shall  be  under  the  exclusive 
charge  and  supervision  of  a  mine .  foreman, 
and,  when  the  mine  foreman  has  the  exclus- 
ive supervision  of  the  inside  workings,  the 
owner  is  relieved  from  responsibility  for 
anything  that  may  Occur  in  the  mines.  In 
other  words,  the  mine  foreman,  with  a  cer- 
tificate of  competency  from  the  common- 
wealth and  a  knowledge  of  the  statutory 
duties  imposed  upon  him,  is  answerable  for 
the  safe  conduct  of  the  mining  operations. 
He  should  be,  and  in  contemplation  of  law 
is,  the  absolute  master  of  the  interior  work- 
ings of  the  mine  over  which  he  has  charge 
as  mine  foreman., 

[2]  The  diaracter  of  his  duties  as  mine 
foreman  is  not  necessarily  changed  because 
he  may  hire  or  discharge  men  working  un- 
der him,  or  suggest  where  and  in  what  ca- 
pacity the  men  shall  work,  or  how  the  en- 
tries shall  be  driven  or  the  mines  be  develop- 
ed. He  may  do  all  of  these  things,  and  still 
be  acting  in  his  capacity  as  mine  foreman. 
Indeed,  if  he  is  a  competent  mine  foreman, 
which  the  law  presumes  him  to  be,  he  is 
better  qualified  to  do  all  of  these  things  than 
any  one  else. 

[3]  The  test  is,  not  the  particular  acts  he 
may  do  in  connection  with  the  underground 
workings,  but  whether  he  has  the  charge, 
control,  and  supervision  of  these  workings 
to  the  exclusion  of  any  other  authority. 
Whoi  he  has  this  exclusive  supervision,  no 
one  can  dispute  his  authority  as  mine  fore- 
man, and  even  the  owner  cannot  interfere 
with  the  performance  of  his  duties.  It  is  the 
duty  of  the  mine  foreman  to  see  that  all  the 
statutory  requirements  intended  to  safeguard 
the  health  and  lives  of  the  men  are  properly 
enforced.  What  the  law  contemplates  is  not 
always  done^  and  for  this  reason  confusion 
sometimes  arises  on  account  of  divided  au- 
thority. It  sometimes  happens  that  the  mine 
owner  does  not  commit  the  exclusive  charge 
of  the  interior  workings  to  the  mine  fore- 
man, but,  acting  through  his  superintendent, 
undertakes  to  exercise  authority  over  cer- 
tain parts  of  the  interior  workings  without 
reference  to  the  duties  of  the  inine  foreman. 
When  this  is  done,  the  owner  may  be  beld 
liable  for  the  negligent  acts  of  his  8np»- 
Intoidait,  or  those  acting  under  his  direct 


authority.  Again,  mine  owners  in  some  in- 
stances, presumably  to  avoid  expense,  diake 
use  of  the  same  person  in  the  dual  capacity 
of  superintendent  and  mine  foreman.  This 
results  in  a  divided  responsibility,  and  may 
affect  the  question  of  liability  in  negligence 
cases.  It  has  already  led  to  an  exception  to 
the  general  rule  pointed  out  by  this  court  in 
Wolcutt  T.  Goal  &  Coke  Co.,  supra.  It  is  al- 
ways safer  and  wiser  for  all  concerned  to 
follow  the  statutory  rule  which  requires  the 
underground  workings  to  be  in  charge  of 
the  mine  foreman. 

[4]  However,  when  this  is  not  done,  ques- 
tions of  fact  arise,  which  must  As  a  rule  be 
determined  by  a  jury.  In  the  case  at  bar 
we  have  concluded  that  whether  Johnson 
acted  in  the  dual  capacity  of  mine  foreman 
and  superintendent  was  for  the  jury,  and 
we  discover  no  reversible  error  in  its  sub- 
mission. We  cannot  agree  that  the  act  of 
May  29,  1901  (P.  L.  342),  changes  the  status 
of  a  mine  foreman.  There  is  nothing  in  the 
language  used  to  indicate  such  an  intention 
on  the  part  of  the  Legislature.  The  questions 
of  negligence  and  of  contributory  negligence, 
as  well  as  the  credibility  of  the  witnesses, 
were  all  for  the  Jury. 

There  are  but  two  assignments  of  error, 
one  that  the  learned  court  below  erred  tn 
not  giving  binding  instructions  for  the  de- 
fendant, and  the  other  in  refusing  to  enter 
Judgment  non  obstante  veredicto  for  appel- 
lant upon  the  whole  record.  There  is  no 
assignment  as  to  the  manner  in  which  the 
case  was  submitted  to  the  Jury,  or  as  to 
any  specific  instruction  given  by  the  trial 
Judge.  We  think  the  case  was  for  the  Jury, 
and  that  all  the  questions  Involved  In  the 
controversy  were  fairly  and  impartially  sub- 
mitted. 

Judgment  affirmed. 


ORONMULLBR  v.  EVENING  TBLEQRAPH. 

(Supreme    Couri   of   Pennsylvania.      May    17, 
1911.) 

1.  Municipal  CosroRATiONS  (J  706*)— Acci- 
dent AT  Ckossino— Question  fob  JtrsT. 

In  an  action  against  the  owner  of  a  wagon 
to  recover  for  injuries  received  at  a  street  cross- 
in  k,  question  of  driver's  negligence  held  tot  the 
jury. 

[Ed.    Note.— For   other  esses,   see   Municipal 
Corporations,  Dec.  Dig.  {  706.*] 

2.  TBIAI,    (I    143*)— CONFLICTINO    BVIDKNCB— 

Question  fob  Jubt. 

Where  the  testimony  whether  of  plaintiff  or 
his  witnesses  is  contradictorv,  and  on  one  part 
of  it  he  Is  entitled  to  go  to  the  jury,  and  on  the 
other  part  he  Is  not,  it  is  for  the  jury  to  recon- 
cile the  conflicting  statements  and  to  say  which 
shall  prevail. 

[E>d.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  II  342,  343;    Dec.  Dig.  {  143.*] 

Appeal  from  Gonrt  of  Common  Pleas,  Phil- 
adelphia County. 
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Action  by  William  F.  Cronmuller  against 
tlie  Eivoiing  Telegraph,  Charles  E.  Warbur- 
toD,  Founder.  From  a  Judgmeut  refusing  to 
take  ofl  a  nonsnlt,  plaintiff  appeals.  Re- 
Tersed. 

Argned  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Charles  Hunslcker,  J.  Ernest  Nachod,  and 
Joseph  W.  Hunslcker,  for  appellant  W.  W. 
Smlthera,  for  appellee. 

FELL,  C.  J.  The  plaintiff  was  struck  by 
the  end  of  the  shaft  of  the  defendant's  deliv- 
ery wagon  while  walking  on  a  crossing  from 
the  foot  pavement  to  a  street  car  that  was 
standing  at  a  regular  stopping  place  to  re- 
ceive passengers.  The  negligence  of  the  driv- 
er was  manifest.  He  was  driving  north  on 
tbe  east  side  of  the  street  on  wlilch  the  car 
ran  soutli.  When  50  or  60  feet  from  the 
standing  car  he  turned  in  front  of  It  to  the 
west  side  of  the  street  and  passed  by  the  car 
In  a  space  about  9  feet  wide  with  hia  horse 
on  a  fast  trot.  He  knew  the  car  was  stopped 
to  take  on  or  let  off  passengers  and  that  in  all 
probability  some  one  would  be  passing  over 
the  crossing  between  the  curb  and  the  plat- 
form, yet,  without  exercising  the  slightest 
care  for  the  safety  of  others,  he  came  to  the 
crossing  from  a  place  where  a  few  seconds 
before  lie  oonld  not  have  been  seen  from  the 
coiner  where  the  plaintiff  stood.  Persons  ns- 
ing  the  pabllc  streets  owe  to  each  other  the 
dnty  of  reasonable  care,  and  the  duty  of  each 
is  to  be  determined  by  the  circumstances. 
The  stop  of  a  street  car  at  a  crossing  is  nec- 
essarily brief,  and  any  person  wishing  to  get 
on  or  off  tbe  car  has  but  a  few  seconds  in 
which  to  act,  and,  if  delayed  to  allow  a  vehi- 
cle to  pass,  he  may  lose  tbe  opportunity  to  get 
on  or  off.  The  necessity  for  quick  action  on 
his  part  gives  him  a  right  to  the  use  of  the 
croaaing  that  calls  for  the  exercise  of  a  very 
Ugh  degree  of  care  by  the  driver  of  a  ve- 
hicle. 

In  determining  whether  tbe  plaintiff's  neg- 
ligence defeated  bis  right  to  recover,  the  tes- 
timony was  this:  In  his  examination  in 
chief,  when  he  was  stating  what  occurred  in 
a  narrative  form,  he  said  that  he  stood  on 
the  street  comer  waiting  for  a  car  running 
south.  When  the  car  was  about  stopped  and 
tbe  middle  of  it  was  opposite  to  him,  he 
looked  south  and  then  north  and  saw  that 
tbe  way  was  dlear  in  both  directions;  he 
then  took  three  or  four  steps  towards  the 
car  and  was  struck  when  within  a  step  of  It 
On  his  cross-examination  he  testified  that 
when  standing  on  the  pavement  at  the  cor- 
ner, he  did  not  look  south  but  kept  looking 
north. 

[11  This  left  in  some  uncertainty  his  posi- 
tion when  he  looked  but  It  did  not  contradict 
Us  statement  that  he  looked  south  when  the 
middle  of  tbe  car  was  opposite  him.    Looking 


as  he  advanced  would  be  quite  as  effective  as 
looking  before  he  started;  but  U  there  was 
a  contradiction  that  left  the  net  result  of 
his  testimony  In  doubt  he  was  entitled  to  go 
to  tbe  Jury.  It  was  not  In  relation  to  some- 
thing he  was  bound  to  prove  to  make  out  bis 
case.  He  was  not  required  to  disprove  con- 
tributory negligence,  but  only  to  make  out  a 
case  clear  of  it  and  if  there  was  any  doubt 
on  the  subject  it  was  for  the  Jury  to  re- 
solve it 

[2]  Where  the  testimony,  whether  of  the 
plaintiff  or  his  witnesses,  Is  contradictory, 
and  on  one  part  of  It  he  Is  entitled  to  .go  to 
the  Jury,  and  on  another  part  he  is  not.  It  is 
for  the  Jury  to  reconcile  the  conflicting  state- 
ments and  to  say  which  shall  prevail.  Ely 
V.  RaUway  Co.,  158  Pa.  233, 27  Atl.  970 ;  Glase 
V.  PhUadelphia,  169  Pa.  488,  32  Atl.  600; 
Danko  V.  Railways  Co.,  230  Pa.  2%,  79  Atl. 
511.  Moreover,  it  must  be  borne  in  mind,  in 
considering  whether  there  was  contributory, 
negligence,  that  the  car  was  standing  at  a 
street  crossing  and  the  wagon  came  suddenly 
and  rapidly  from  the  east  side  of  tbe  street 
its  proper  place  in  going  north,  to  the  west 
side.  The  plaintiff  had  little  reason  to  ap- 
prehend the  danger  and  no  opportunity  to 
avoid  it 

We  think  it  was  error  to  enter  a  nonsuit, 
and  tbe  Judgment  is  reversed,  with  a  pro- 
cedendo. 


COMMONWEALTH  ex  rel.  EARNEST  ▼. 
CITY  OF  PHILADELPHIA  et  aL 

(Supreme  Court  of  Pennsylvania.    May  17, 
1911.) 

1.  Municipal  Cokporations  (|  213*)— Civii, 
Sebvick  Commission  —  Removal  of  Chief 

Under  Act  March  5,  1906  (P.  L.  88),,  cre- 
ating a  civil  service  commission  of  the  city  of 
PhUadelphia,  and  authorizing  the  appointment 
by  such  commission  of  a  chief  examiner,  such 
officer  has  no  power  except  that  delegated  to 
him  b^  the  commission,  and  where  be  disre- 
gards Its  directions  or  questions  its  authority 
he  is  guilty  of  insubordination  Justifying  the 
commission  in  removing  him. 

[Ed.  Note. — For  other  cases,  see  Mnniciiial 
Corporations,  Dec.  Dig.  §  213.*] 

2.  Mandamus  (8  187*)  —  Review  —  Fiwdinos 
OF  Fact. 

In  mandamus  against  the  civil  service  com- 
mission of  a  cit;^  to  compel  the  reinstatement 
of  the  chief  examiner  who  had  been  removed  for 
insubordination,  findings  of  fact  of  tbe  lower 
court  are  conclusive. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  M  427-437 ;    Dec.  Dig.  S  187.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Application  by  the  Commonwealth,  on  the 
relation  of  William  D.  Earnest  for  writ 
of  mandamus  against  the  City  of  Philadel- 
phia and  others  to  compel  his  reinstatement 
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to  public  office.    From  a  judgment  denying 
the  writ,  relator  appeals.    Affirmed. 

The  court  below  (Sulzberger,  P.  J.)  filed 
the  following  opinion: 

"The  relator  became  chief  examiner  of 
the  civil  service  commission  on  November 
23,  1906,  at  a  salary  of  $2,400  per  annuu. 
On  September  4,  1908,  the  commission  re- 
quested the  relator  to  resign  his  office.  He 
refused,  and  on  September  8,  1908,  was  dis- 
charged. The  prayer  1b  for  mandamus,  di- 
recting that  the  relator  be  restored  and  that 
his  salary  be  paid. 

"The  civil  service  commissioners  in  their 
return  allege,  in  substance,  that  the  relator, 
as  chief  examiner,  failed  in  his  duty  In  that 
he  refused  to  mark  the  papers  of  applicants 
as  directed  by  the  commissioners;  that  his 
markings  in  many  cases  were  unjust  and 
inequitable;  that  his  conduct  was  arrogant 
and  insubordinate;  that  be  refused  to  fol- 
'low  the  advice.  Instruction,  or  orders  of  the 
commissioners;  that  on  September  4,  1908, 
Henry  Drake,  one  of  the  commissioners,  in 
a  letter  to  relator,  stated  the  reason  of  the 
latter's  dismissal  to  be  'because  of  your  re- 
fusal to  follow  out  the  directions  that  I 
gave  you  under  authority  of  the  civil  service 
commission';  and  that  his  dismissal  was  law- 
ful. Whether  It  was  or  not  Is  the  ques- 
tion In  dispute.  The  act  of  March  5,  1900 
(P.  L.  88)  was  passed  to  regulate  and  im- 
prove tbe  civil  service  of  the  cities  In  the 
first  class  in  this  commonwealth.  Some 
rteps  In  that  direction  had  been  taken  be- 
fore. Indeed,  the  'act  to  provide  for  the 
better  government  of  cities  of  the  first  class 
In  this  commonwealth'  (P.  L.  1885,  p.  37), 
commonly  known  as  the  'Bullitt  Act,'  con- 
tained a  rudimentary  civil  service  law  scat- 
tered In  fragments  through  Its  several  sec- 
tions (article  3;  article  12,  H  2, 3;  article  15), 
but  did  not  provide  for  a  civil  service  com- 
mission. By  the  twentieth  section  of  the 
act  of  1906,  It  is  provided  that  no  officer, 
clerk,  or  employ^  appointed  under  the  act 
shall  be  removed,  discharged,  or  reduced 
in  pay  or  position,  except  for  Just  cause, 
which  shall  not  be  religions  or  political,  nor 
until  he  shall  have  been  furnished  with  a 
written  statement  of  the  reasons  for  such 
action,  and  been  allowed  to  give  the  remov- 
ing officer  such  written  answer  as  the  per- 
son sought  to  be  removed  may  desire.  In 
every  case  of  such  removal  or  reduction,  a 
copy  of  the  statement  of  reasons  therefor, 
and  of  the  written  answer  thereto,  shall  be 
furnished  to  the  civil  service  conunission, 
and  entered  on  Its  public  records.  The  re- 
lator contends  that  there  was  no  Just  cause 
for  bis  dismissal,  and  that  in  any  event  the 
dismissal  was  not  in  accordance  with  the 
requirements  of  the  law. 

"We  have  carefully  weighed  the  evidence, 
oral  and  written,  and  have  reached  the  con- 
clusion that  the  relator  was  insubordinate, 
and  that  the  commissioners'  Judgment  was 


correct  that  his  further  continuance  was 
prejudicial  to  the  public  service.  The  im- 
mediate cause  of  his  discharge  arose  out 
of  the  fact  that  the  highway  department 
needed  Inspectors.  An  examination  of  40 
applicants  was  held  in  April,  1908,  only  14 
of  whom  were  placed  on  the  eligible  list. 
On  May  29,  1906,  there  was  another  ex- 
amination of  22  applicants,  only  8  of  whom 
were  placed  on  the  eligible  list  The  high- 
way department  needed  inspectora  There 
is  no  absolute  standard  of  knowledge  fixed 
by  general  law  for  the  incumbents  of  this 
office,  nor  does  the  civil  service  act  set  np 
Such  a  standard.  It  was  enacted  for  an- 
other and  much  deeper  purpose;  its  plain 
intent  being  to  exclude  partisanship,  favor- 
itism, prejudice,  and  caprice  from  the  ap- 
pointment or  removal  of  persons  In  public 
employment  To  that  end  the  applicants  are  . 
to  be  compared  with  each  other  in  a  mode 
which  eliminates  these  vicious  and  disturb- 
ing factors,  and  awards  priority  to  the  best 
man.  An  inspector  of  highways  ought  to 
know  how  level  a  street  should  be,  how  con- 
crete ought  to  be  mixed,  when  a  street  needa 
repair,  and  other  related  practical  things. 
The  degree  of  expertness  required  is  ordi- 
nary and  easily  attainable  by  plain  me- 
chanics with  limited  scholastic  knowledge. 
When,  therefore,  inspectors  were  wanted, 
the  commlsdoners  determined  to  relax  smne 
of  the  more  ornamental  requirements,  such 
as  correctness  In  'punctuation  and  capitali- 
zation,' meaning  that  a  comma  might  be 
omitted  or  wrongly  placed,  and  that  a  cap- 
ital letter  written  where  there  should  hare 
been  a  small  one,  or  vice  versa,  without 
detriment  to  the  highway  service.  They  so 
instructed  the  relator.  The  latter,  no  doubt 
with  good  intentions,  not  only  objected,  but 
wrote  the  letter  of  August  24,  1908.  It  was 
ofTenslvely  Insubordinate,  In  that  It  refused 
to  obey  directions  received,  declared  that 
they  were  erroneous,  and  demanded  a  spe- 
cific reiteration  of  them  if  he  was  to  heed 
them.  Executive  business  cannot  be  prompt- 
ly and  effectively  carried  on  if  the  orders  of 
the  superior  may,  at  the  election  of  the  In- 
ferior, be  made  the  subject  of  a  protracted 
argument.  Nor  is  It  for  the  good  of  the 
service  that  clerks,  who  are  ready  writers, 
should  pile  up  records  of  their  wiBe  dissent 
from  the  lawful  orders  of  their  chiefs.  We 
think  that  there  was  Just  cause  for  the  re- 
lator's dismissal. 

"The  question  must  still  be  considered 
whether  the  mode  of  dismissal  was  In  ac- 
cordance with  the  terms  of  the  civil  service 
act  The  relator  contends  that  the  require- 
ments of  the  above-cited  twentieth  section 
were  not  complied  with.  We  entertain 
grave  doubts  whether  he  is  within  its  pro- 
tection. The  requirement  that  the  statement 
and  answer  'shall  be  furnished  to  the  dvil 
ser\-lce  commls8l(»i  and  entered  upon  its 
public  records'  would  seem  to  mean  that 
officers  of  the  various  departments  of  the 
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dty  goTemment  must  furnish  these  iKipen 
to  the  clrll  seryice  commission  and  appears 
to  have  no  reference  to  the  proceedings  of 
the  commission  itself.  We  have  seen  that 
the  Bullitt  act  provided  for  civil  service  in 
a  partial  way,  but  left  each  department  to 
administer  it  The  weakness  of  a  law  which 
left  the  appointing  chiefs  free  to  act  with- 
out supervision  or  publicity  soon  became 
apparent  A  separate  body  was  needed, 
wblch,  not  having  the  power  to  remove  or 
to  appoint,  mlglit  be  relied  on  to  supervise 
and  to  publish  the  facts  concerning  all  the 
departmenta 

"The  circumstance  that  this  civil  service 
commission  needs  a  few  examiners  and 
clerks  is  of  little  importance  in  this  connec- 
tion; for.  If  It  cannot  be  trusted  to  do  so 
little  a  thing  as  to  act  fairly  by  these,  its 
whole  activity  would  be  merely  worthless 
and  the  purpose  of  the  act  would  have  fail- 
ed. We  need  not,  however,  finally  decide 
this  point;  for.  If  it  be  waived  or  overriiled, 
we  are  of  the  opinion  that  the  proceedings 
were  entirely  regular.  The  statute  contem- 
plates that  the  officer  Intending  to  remove 
a  subordinate  must  furnish  blm  with  a  writ- 
\tsi  statement  of  the  reasons  for  such  action, 
and  must  allow  him  to  give  a  written  an- 
swer before  he  actually  removes  him.  It 
may  be  assumed  that  such  answer  will 
nsually  deny  the  offense  charged;  but,  wheth- 
er It  does  or  not  no  mode  of  trial  or  fur- 
ther proceeding  is  provided  for,  save  that 
tbe  statement  and  answer  become  public 
records. 

"In  the  case  before  us  the  commissioners 
notified  the  relator  orally  on  September  4, 
1908,  that  they  would  charge  him  with  insub- 
ordination. On  the  same  day  he  acknowledg- 
ed this  notice  in  writing.  The  commissioners 
sent  a  written  reply  to  this  letter  on  the 
same  day.  Informing  him  that  the  reason  for 
his  discharge  was  his  refusal  to  follow  the 
commissioners'  directions,  mnd  that  his  serv- 
ices would  not  be  required  'after  Tuesday, 
September  8th.'  This  was  a  clear  written 
statement  of  the  commissioners'  reasons,  and 
It  gave  him  four  days'  time  to  file  his  an- 
swer before  their  intended  action  would  take 
effect.  In  point  of  fact  he  prepared  an  elab- 
orate answer,  sent  it  on  September  8th,  It 
was  received  and  considered  by  the  commis- 
sioners, was  declared  by  them  insufficient, 
and  they  dismissed  him  on  September  8tb 
In  a  written  communicatian.  We  think  that 
the  relator  was  not  deprived  of  any  of  his 
prlvil^^,  and  has  no  right  to  complain  of 
bis  dlsmtesaL 

"The  prayer  for  peremptory  mandamus  Is 
denied,  and  the  petition  is  dismissed." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
HB8TREZAT,  POTTER,  STEWART,  and 
ELKIN,  JJ. 

Frank  P.  Prichard,  Albert  Smith  Faught, 
Bobert  D.  Jenks,  and  Vivian  Frank  Gable, 


for  appellant.     T.  D.  Flnletter  and  James 
Alcorn,  for  appellees. 

ELKIN,  J.  This  Is  a  mandamus  proceed- 
ing to  compel  the  reinstatement  of  appellant 
as  the  chief  examiner  of  the  civil  service 
commission.  He  complains  that  his  removal 
was  without  just  cause  and  therefore  illegal. 
He  was  removed  on  tbe  ground  of  Insubordi- 
nation, which,  if  true  In  fact,  was  a  just 
cause  within  the  meaning  of  the  law.  Every 
subordinate  should  be  respectful  to  his  supe- 
rior officers,  and  should  be  willing  to  dis- 
charge bis  duties  as  directed.  In  the  admin- 
istration of  civil  service  laws  much  must  be 
left  to  those  intrusted  with  their  enforce- 
ment This  Is  especially  true  of  tbe  civil 
service  commission  which  was  created  for 
the  express  purpose  of  regulating  and  enforc- 
ing civil  service  in  cities  of  the  first  class. 
If  the  authority  of  tbe  commission  to  regu- 
late its  own  affairs  may  be  lightly  challeng- . 
ed  by  one  occupying  a  subordinate  position, 
tbe  effective  enforcement  of  civil  service  in 
other  departments  would  be  greatly  weaken- 
ed. Nothing  could  be  more  demoralizing  to 
the  public  service  than  Insubordination  on 
tbe  part  of  subordinates  in  the  discharge  of 
their  duties.  There  must  be  a  head  to  every- 
thing. No  work  Is  well  done  without  the 
direction  of  competent  authority.  The  sub- 
ordinate may  think  he  Is  wiser  than  his 
chief,  and  may  honestly  believe  he  knows 
how  to  do  the  work  better;  but  so  long  as 
he  occupies  a  subordinate  position,  his  views 
must  yield  to  those  of  his  wperior.  Any  oth- 
er view  would  destroy  efficient  discipline 
without  which  there  can  be  no  such  thing  as 
orderly  and  well-regulated  government  In 
this  connection  it  may  be  well  to  glance  at 
those  provisions  of  the  civil  service  act  under 
which  tbe  chief  examiner  is  appointed.  Sec- 
tion 3  of  the  act  of  March  5,  1006  (P.  L.  83), 
provides  as  follows:  "The  civil  service  com- 
mission In  each  dty  shall  employ  a  chief 
examiner  and  such  other  clerks,  examiners 
and  employes  as  it  may  deem  necessary  or 
proper  to  carry  out  the  purposes  of  this  act" 
The  salaries  of  the  examiners  and  other  em- 
ployes are  fixed  by  the  commission  and  ap- 
proved by  the  mayor.  There  are  no  other 
provisions  relating  to  these  appointees.  The 
act  Is  absolutely  silent  as  to  what  duties 
they  shall  perform,  or  the  kind  and  charac- 
ter of  services  they  shall  render.  All  of 
these  things  are  left  to  the  discretion  of  the 
commission  so  as  "to  carry  out  the  purposes 
of  this  act"  It  seems  perfectly  clear  that 
the  Legislature  intended  the  commissiou  to 
exercise  discretionary  powers  In  the  appoint- 
ment of  examiners'  and  clerks  and  in  the 
regulation  of  the  affairs  of  its  own  house- 
hold. 

[1  ]  There  is  nothing  In  the  act  to  Indicate 
a  legislative  intention  to  give  the  chief  ex- 
aminer, or  any  other  employe,  the  authority 
to  do  any  act  or  thing  except  under  the  su- 
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peirisloQ  and  direction  of  the  commission. 
The  power  to  enforce  the  law  Is  lodged  in 
the  commission  and  not  in  the  subordinates. 
The  chief  examiner  has  no  power  or  author- 
ity except  such  as  may  be  delegated  to  him 
by  the  commission.  He  acts  at  all  times  un- 
der the  supervision  and  subject  to  the  direc- 
tion of  the  commission.  When  he  undertakes 
to  ignore  its  wishes,  or  to  disregard  its  di- 
rections, or  to  question  its  authority,  he  as- 
sumes a  power  nerer  intended  to  lie  con- 
ferred upon  blm.  If  he  persists  in  setting  up 
his  views  in  opposition  to  those  held  by  the 
commission,  he  may  very  properly  be  classed 
as  insubordinate.  It  is  conceded  if  appel- 
lant was  Insubordinate  within  the  meaning 
of  the  law  there  was  Just  cause  for  his  re- 
moval ;  but  It  la-  contended  that  the  facts  do 
not  warrant  such  a  finding.  In  the  consid- 
eration of  this  point  we  start  with  the  pre- 
sumption of  good  faith  in  the  performance 
of  public  duties  on  the  part  of  the  commis- 
sion which  removed  appellant.  The  cause 
assipied  for  the  removal  having  been  chal- 
lenged, the  whole  controversy  was  carefully 
considered  by  the  learned  court  below  with 
the  result  that  the  commission  was  sustain^. 
This  is  the  end  of  the  matter  unless  there 
was  manifest  error  in  the  findings  of  the 
lower  court  It  is  very  earnestly  argued 
here  that  the  evidence  did  not  warrant  such 
a  finding.  The  case  is  made  to  turn  upon  the 
question  of  insubordination. 

[2]  The  evidence  was  largely  documentary, 
although  there  was  some  oral  testimony.  It 
may  be  that  different  minds  might  reach  op- 
posite conclusions  from  the  evidence  thus 
presented.  But  it  has  been  frequently  held 
that  findings  of  fact  will  not  be  reversed  on 
this  ground  unless  there  is  manifest  error. 
Planklnton's  Estate,  212  Pa.  235,  61  Atl.  888. 
We  find  no  such  manifest  error  in  the  find- 
ings about  which  complaint  is  made  as  to 
warrant  a  reversal.  Indeed,  the  tone  of  the 
letters  written  by  appellant  to  the  commis- 
sion Indicates  an  unwillingness  to  follow 
Instructions,  and  a  disinclination  to  do 
his  work  as  directed.  His  general  attitude 
as  indicated  by  his  acts  and  letters  is  not 
saved  from  the  charge  of  insubordination  be- 
cause lie  said  in  one  letter  that  he  would 
make  the  changes  suggested  if  requested  to 
do  so.  What  occurred  between  a  member  of 
the  commission  and  appellant  in  connection 
with  the  marking  amounted  to  a  request  to 
make  the  changes.  The  learned  court  below 
has  so  found,  and  we  see  po  error  in  the 
conclusion  reached.  He  must  have  under- 
stood, as  we  believe  he  did,  that  the  ccmmls- 
slon  desired  him  to  change  the  markings  as 
indicated  by  the  marginal  notes.  Whether 
it  was  wise  or  imwlse  for  the  commission 
to  adopt  a  policy  of  more  liberal  marking 
under  the  circumstances  was  a  question  with 
which  the  chief  examiner  had  nothing  to  do. 


It  was  his  duty  to  follow  Instructions  and 
do  as  the  commission  directed.  Upon  a  re- 
view of  the  whole  record  we  see  no  reason 
for  disturbing  the  findings  and  conclusion? 
of  the  learned  court  below. 

Assignments  of  error  dismissed,  and  Judg- 
ment afllrmed. 


BERODOLL  v.  SOFP. 

(Supreme  Court  of  Pennsylvania.    liay  17, 
IMl.) 

MOBTQAOKS     (I     114»)  —  CONSTKUCTION  —  COL- 
LATERAI.   SECUBITT. 

Where  a  loan  of  $11,000  was  made  on  con- 
dition that  the  father  of  the  borrower  should 
execute  a  mortgage  for  $8,000  as  security,  the 
presumption  is,  in  the  abseuce  of  special  indem- 
nity covenants,  that  the  mortgage  was  given 
only  as  security  for  the  sum  named. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  114.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Emma  C.  Bergdoll  against  Ern- 
est Sopp.  Judgment  for  plaintllf,  and  de- 
fendant appeals.     Reversed. 

See  227  Pa.  363,  76  Atl.  64. 

From  the  record  it  appeared  that  on  or 
about  September  10,  1903,  the  son  of  the  de- 
fendant borrowed  $11,000  from  the  plaintiff. 
The  latter  made  the  loan  on  condition  that 
the  defendant  would  execute  the  mortgage 
in  suit  as  collateral  security  to  ber.  Sub- 
sequently the  son's  indebtedness  to  the  plain- 
tiff was  increased,  and  at  the  time  of  his 
death  it  amounted  to  $12,200.27.  His  estate 
was  insolvent,  and  the  plaintiff  received  a 
dividend  of  I611/21  per  cent,  upon  her  whole 
claim  of  $12,200.27,  amounting  to  $2,015.95. 
After  receiving  the  dividend  she  brought  snit 
upon  the  mortgage,  claiming  that  it  was  giv- 
en to  her  as  security  for  the  whole  indebted- 
ness, and  that  she  had  the  right  to  apply 
the  $2,015.95  to  the  unsecured  part  of  the 
debt  due  to  her,  and  to  recover  the  whole 
amount  of  the  mortgage.  The  defendant 
claimed  that  it  was  collateral  for  only  ?8,- 
000,  and  that  he  was  entitled  to  have  the 
dividend  credited  pro  rata  upon  that  part 
of  the  indebtedness  which  his  mortgage  se- 
cured. He  paid  the  difference,  with  inter- 
est, costs,  and  counsel  fees,  and  the  case 
proceeded  to  trial  for  the  determination  of 
a  single  issue,  viz.:  Had  the  plaintiff  the 
right  to  apply  the  dividend  paid  her  to  the 
unsecured  part  of  her  claim?  The  trial 
Judge  instructed  the  Jury  to  render  a  ver- 
dict for  the  plaintiff.  The  court  in  banc 
subsequently  entered  Judgment  for  the  de- 
fendant ncHi  obstante  veredicto,  which  Jnds- 
ment,  on  appeal,  was  reversed  by  the  Su- 
preme Court,  with  a  venire  facias  de  novo. 
At  the  next  trial  the  case  was  submitted  to 
the  Jury,  and  a  verdict  was  rendered  for 


*For  other  cases  see  same  topic  and  Bectlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series  ft  Rep'r  ladexe 
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the  plaintiff   for    $1,668.91,    and    Judgment 
thereon.    Tbe  defendant  appealed. 

Argued  before  FELL,  C.  X,  and  MESXRE- 
ZAT,  POTTEK,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Alex.  Simpson,  for  appellant.  Joseph  611- 
fillan  and  George  S.  Graham,  for  appellee. 

POTTESt,  J.  When  this  case  was  here 
before  (227  Pa.  36a,  76  AU.  64),  we  decided 
Uiat  there  was  evidence  upon  the  record,  by 
t  witness  named  Borasky,  which,  If  believ- 
ed, would  Justify  a  finding  that  the  $8,000 
mortgage  in  suit  had  been  "given  as  a  gen- 
eral indemnity  against  any  loss  on  the  en- 
tire $11,000  Indebtednesa"  A  Judgment  for 
the  defendant  was  reversed,  with  a  venire 
facias  de  novo,  that  the  case  might  be  sub- 
mitted to  a  Jury  to  determine  whether  the 
mortgage  was  "collateral  for  every  dollar 
of  the  $11,000,"  or  simply  for  $8,000  of  such 
indebtedness.  This  witness  did  not  appear 
at  the  retrial  of  the  cause,  and  the  only 
evidence  upon  the  subject  was  given  by  the 
plaintiff  herself. 

Upon  the  former  trial  Borasky  said  that 
Mis.  BergdoU  had  stipulated  "that  the  $8,000 
mortgage  wUl  be  as  a  collateral  for  the 
$11,000  loan";  whereas  at  the  last  trial  Mrs. 
BergdoU's  testimony  was  that  at  tbe  time 
the  security  was  negotiated  she  had  said, 
"I  want  to  be  protected."  and  that  the  mort- 
gagor's 8on,  for  whom  the  security  was  be- 
ing given,  replied,  "You  can't  lost  a  cpnt 
in  the  transaction,  because,  first,  tbe  place 
would  not  bring  less  than  $3,000,  even  If 
it  was  In  bankruptcy,  then  you  have  my 
father's  mortgage  in  addition,"  and  that  "the 
father  nodded  his  head."  On  cross-examina- 
tion. In  reply  to  the  question,  "As  I  under- 
stand you,  at  that  conversation  It  was  ex- 
plained to  you  that  as  your  debt  was  $11,- 
000,  or  would  be  about  $11,000,  the  saloon 
was  worth  $3,000?"  she  answered:  "That  Is 
what  young  Mr.  Sopp  said.  He  said  you 
can't  lost  a  cent  on  this  transaction  be- 
cause In  case  of  bankruptcy  the  saloon 
would  surely  bring  $3,000,  and  then  you 
have  the  father's  $8,000."  Immediately  aft- 
er this.  In  reply  to  the  question,  "The  possi- 
ble debt  was  $11,000,  and  you  had  $3,000 
rare  in  the  saloon,  no  matter  what  happen- 
ed, and  you  had  the  $8,000  balance?"  she 
said,  "Yes." 

Tbe  testimony  Just  detailed  Is  not  in  any 
tense  tbe  equivalent  of  that  given  by  the 
witness  Borasky  at  the  former  trial.  If  it 
were,  the  Judgment  for  the  plaintiff  would 
not  be  disturbed;  but  we  cannot  sustain  the 
lodgment  upon  the  proofs  before  us.  It 
was  a  conceded  fact  that  the  mortgage  was 
given  as  collateral  for  the  debt  of  another. 
There  being  no  special  Indemnity  covenants 
tbereln.  In  tbe  absence  of  evidence  to  the 
contrary,  the  presumption  is  that  the  mort- 


gage was  not  given  as  security  for  more 
than  Its  principal  sum.  Therefore  it  requir- 
ed proof  to  show  that  It  was  -Intended  as 
security  for  a  larger  amount  The  evidence 
produced  was  insufficient  for  that  purpose. 
On  the  contrary,  It  indicates  that  the  mort- 
gage stood  as  security  only  for  the  amount 
of  the  indebtedness  over  and  above  tbe 
$3,000  value  placed  upon  the  saloon,  or,  in 
other  words,  for  $8,000. 

Under  the  circumstances  binding  instruc- 
tions should  have  been  given  for  the  defend- 
ant, or  this  not  having  been  done.  Judgment 
non  obstante  veredicto  should  have  been  en- 
tered in  his  favor. 

The  assignments  of  error  are  sustained, 
the  Judgment  is  reversed,  and  Judgment  is 
here  entered  for  the  defendant 


GIRARDI  V.  LAQUIN  LUMBER  CX). 

(Supreme  Ck>urt  of  Pennsylvania.    May  17, 
1911.) 

LiMiTATion  OP  Actions  (8  121*)— Pleading— 

AMENDMENTS. 

Where  limitations  have  run,  amendments 
introducing  a  new  cause  of  action,  or  bring- 
ing in  a  new  party  or  c-hanging  the  capacity  m 
which  he  is  sued,  will  not  be  allowed:  and 
where  suit  was  brought  against  the  "Laqnin 
Lumber  Company,  a  corporation."  the  record 
cannot  be  amended,  after  limitations  had  run, 
to  name  as  defendant  a  partnership  composed 
of  six  persons  trading  as  tbe  Laquin  Lumber 
Company. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {$  537-540;    Dec.  Dig. 

Appeal  from  (Tourt  of  Common  Pleas, 
Bradford  County. 

Action  by  Mary  Girardl  against  the  Laquin 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

From  the  record  it  appeared  that  suit  was 
begun  against  the  "Laquin  Lumber  Company, 
a  corporation."  The  cause  of  action  arose  on 
April  22,  1908.  In  February,  1911,  the  plain- 
tiff made  the  following  motion:  "The  plain- 
tiff moves  the  court  that  the  record  In  this 
case  be  amended  In  all  particulars  as  It  may 
be  affected  thereby  by  changing  the  designa- 
tion of  the  defendant  to  the  Laquin  Lumber 
Company,  a  partnership  composed  of  W.  L. 
Barclay,  C.  F.  Barclay,  G.  B.  Barclay,  M.  F. 
Qulnn,  F.  H.  Qulnn,  and  F.  S.  Sherman,  trad- 
ing as  copartners."  The  court  overruled  the 
motion. 

Argued  before  FELL,  C.  J.,  and  BROWX, 
POTTER,  ELKIN,  and  MOSCHZISKBR,  JJ. 

M.  Lilley  and  David  E.  Kaufman,  for  ap- 
pellant   Wm.  Maxwell,  for  appellee. 

PER  CURIAM.  This  appeal  Is  from  an  or- 
der discharging  a  rule  to  amend  the  record 
by  making  new  parties  defendants  after  the 
statute  of  limitations  had  become  a  bar  to  a 
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new  action.  The  action  was  brought  against 
the  Laquln  Lumber  Company,  a  corporation. 
The  amendment  proposed  was  to  name  as  de- 
fendant a  partnership,  composed  of  six  per- 
sons, trading  as  the  Laquln  Lumber  Company. 
The  allowance  of  the  amendment  wonid 
hare  brought  new  parties  on  the  record. 
Under  the  rule  established  by  our  cases  this 
cannot  be  done.  Where  the  statute  of  limi- 
tations has  run,  amendments  will  not  be  al- 
lowed which  introduce  a  new  cause  of  action 
or  bring  in  a  pew  party  or  change  the  ca- 
pacity in  which  be  is  sued.  If  the  effect  of 
the  amendment  is  to  correct  the  name  under 
which  the  right  party  is  sued,  it  will  be  al- 
lowed; if  it  is  to  bring  In  a  new  party,  It 
will  be  refused.  Wright  v.  Copper  Co.,  206 
Pa.  274,  55  Atl.  978. 
The  order  discharging  the  rule  la  affirmed. 


In  re  GIVEN'S  ESTATE. 
Appeal  of  SMITH. 


May    17, 


(Supreme    Court    of   Pennsylvania. 
1911.) 

Wills    (|    423*)— Pbobate— 00N0i.tTSiVKNB8S 

OF  .TUDGMENT. 

On  the  death  of  the  decedent  two  wills 
were  found.  On  a  contest  of  the  second  will  cer- 
tain grandchildren  of  the  decedent  were  not  cit- 
.  ed.  but  a  daui;hter  was  cited  to  appear.  The 
will  was  sustained,  and  an  appeal  talcen  from 
the  register's  decree  probating  the  first  will. 
The  grandchildren  and  the  daughter  were  cited 
in  this  proceeding,  and,  it  being  couceded  that 
the  second  will  was  valid,  the  first  will  was  va- 
cated. Thereafter  the  daughter  petitioned  for  an 
appeal  from  the  probate  of  the  second  will, 
which  had  been  probated  after  the  first  will  had 
been  vacated.  Held,  that  the  daughter  was  con- 
cluded by  the  decree  on  the  subsequent  appeal 
from  the  action  of  the  register  in  probating  tlie 
first  will. 

fEd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  423.*] 

Appeal  from  Orphans'  Court,  Chester  Coun- 
ty. 

Petition  by  Mary  J.  Smith  for  an  issue  dev- 
Isavlt  vel  non  in  estate  of  Mary  Given. 
From  a  decree  dismissing  the  petition,  peti- 
tioner appeals.    Affirmed. 

From  the  record  it  appeared  that  when  tes- 
tatrix died  she  left  two  wills,  one  dated  Feb- 
ruary 2§,  1898,  the  other  dated  August  6, 1905. 
The  first  was  probated  October  6,  1900;  the 
testatrix  having  died  on  September  10,  1906. 
On  August  26,  1907,  the  second  will  was  pro- 
bated. On  September  21,  1908,  an  appeal  was 
taken  from  the  probate  of  the  second  will  by 


the  executors  named  in  the  first  wilL  On  Oc- 
tober 12,  1908,  Mary  J.  Smith,  the  appellant, 
a  daughter  of  the  decedent,  was  served  with 
the  citation  on  the  appeal.  The  decedent's 
grandchildren,  children  of  a  deceased  daugh- 
ter, were  not  mentioned  in  the  citation,  nor 
were  they  served.  Subsequently  an  issue  was 
framed,  and  on  February  20,  1909,  was  tried, 
and  a  verdict  was  rendered  sustaining  the 
second  will.  At  the  trial  the  appellant  was 
present.  On  March  29,  1909,  the  executors 
of  the  second  will  appealed  from  the  decree 
probating  the  first  will.  In  this  proceeding 
the  citation  was  served  on  the  appellant  and 
on  all  parties  in  Interest  On  July  6,  1909, 
there  was  a  hearing  in  this  appeal,  and  the 
second  will  was  offered  in  evidence  to  defeat 
the  first  will,  and  the  decree  of  probate  of  the 
first  win  was  set  aside.  On  July  27,  1909, 
the  second  will  was  formally  probated.  On 
January  27,  1910,  Mary  J.  Smith  appealed 
to  the  orphans'  court  from  the  decree  of  July 
27,  1909,  probating  the  second  will.  On  April 
11,  1910,  this  appeal  was  dismissed.  Butler, 
J.,  filed  the  following  opinion: 

"If  It  be  conceded  that,  when  the  issue  of 
forgery  on  the  second  will  was  determined",  the 
court  had  no  Jurisdiction  of  the  matter  because 
of  the  failure  to  bring  in  certain  grandchildren 
of  the  decedent,  that  the  petitioner  who  was 
duly  brought  in,  can  take  advantage  of  this 
circumstance,  and  is  to  be  looked  upon  as  not 
then  having  had  her  day  In  court,  certainly 
she  is  concluded  by  the  proceedings  and  de- 
cree upon  the  subsequent  appeal  from  the  ac- 
tion of  the  register  in  probating  the  first  will. 
Then  the  petitioner  and  all  other  proper  par- 
ties were  regularly  in  court,  the  second  will 
was  presented  as  a  matter  of  evidence  to  de- 
feat the  earlier  will,  the  validity  of  the  sec- 
ond will,  the  due  execution  of  which  bad  re- 
cently been  determined,  was  conceded,  and 
thereupon  this  court  decreed  the  vacation  of 
the  probate  of  the  will  of  earlier  date.  The 
register  then  admitted  to  probate  the  will  ot 
later  date.  Under  these  facts  the  petitioner 
may  not  now  contest  the  validity  of  this  will. 

"The  petition  for  an  issue  is  denied,  and 
the  appeal  Is  dismissed." 

Argued  before  FELL,  C.  J.,  and  BROWN. 
ELKIN,  STEWART,  and  MOSOHZISK- 
ER,  JJ. 

M.  J.  O'Callaghan  and  A.  M.  Holding,  for 
appellant.    J.  Frank  E.  Hause,  for  appellees. 

PER  CURIAM.  The  order  dUmlsslng  the 
petition  for  an  issue  is  nBirmed,  on  the  opin- 
ion of  the  learned  Judge  of  the  orphans'  court. 
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OHABIOTT  ▼.   McBfULIiEN. 

(Supreme  Conrt  of  Errors  of  Connecticiit. 
Oct  6,  1911.) 

1.  OORTBACTB     (I     285*)— PSBrOBUANCK— CON- 

STsnonoR   Contkaotb— Sdbstahhai.  Pbr- 

tOIOfANCB. 

Literal  p«rfonnBnce  of  every  detail  of  the 
work  contemplated  by  a  construction  contract 
•ocordiag  to  the  plans  and  specifications  is  not 
aecessary  to  recovery  tliereon ;  the  contractor 
being  entitled  to  recover  if  lie  substantially  com- 

Slies  with  the  contract,  notwithstandinc  alight 
efeets  for  which  compensation  may  be  allowed 
the  other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
C«Dt.  Dig.  S  1353 ;    Dec.  Dig.  t  295.»] 

2.  ComsAon  (t  295*)— PKBFOBifAncB— Goir- 
sTRDcnoiT  CoNTBAora  —  BaFFionnoT  or 
Pebfobmancb. 

PlaintifF  contracted  with  defendant  to  con- 
itniet  roads,  and  one  of  the  roads  was  not  con- 
structed in  certain  details  as  to  its  width,  etc., 
according  to  the  contract,  but  it  was  of  prac- 
tical valne  to  defendant,  and  its  cost  to  plain- 
tiff waa  not  materially  less  than  if  it  had  been 
constructed  according  to  tlie  contract.  The 
changes  made  therein  were  approved  by  defend- 
ant's engineer,  plaintiff  acted  in  good  faith  in 
nakinc  them,  and  defendant  retained  the  bene- 
fits of  the  work.  Held,  that  defendant  could 
not  retain  the  benefits,  and  yet  repudiate  the 
contract,  on  the  eround  that  plaintiS  had  failed 
to  perform  according  to  the  contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |f  13S3,  1356;    Dec.  Dig.  i  295.*] 

Appeal  from  Superior  Court,  Fairfield 
County;    William  H.  Williams,  Judge. 

Action  by  Salvator  Chariott  against  John 
McSInllen.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

John  H.  Light,  for  appellant  Stiles  Jnd- 
son  and  Jolm  J.  Cuneo,  for  appellee. 


BOBABAOK,  X  This  action  was  brought 
to  recover  a  Iwlance  alleged  to  be  due  the 
plalntlir  from  the  defendant  upon  a  contract 
for  the  constmctlon  of  a  sea  wall,  of  roads, 
and  grading,  dated  May  14,  1907.  The  plain- 
tiff alleged  a  i>erformance  of  the  contract,  ad- 
mitted the  payment  of  $6,800  on  account,  and 
claimed  to  recover  a  balance  of  about  $6,000, 
whidi  Included  the  sum  of  $4,000  alleged 
ind  claimed  to  be  due  for  extra  work.  The 
defendant  denied  the  performance  of  the  con- 
tract and  the  performance  of  extra  work, 
and  then,  by  way  of  counterclaim,  alleged 
damages  In  the  sum  of  $6,000  for  nonperform- 
ince  of  the  contract  in  several  particulars. 
Edwin  Lb  Scofield,  the  coumiittee  to  whom 
the  action  was  referred,  after  making  a  spe- 
tific  finding  of  facts,  stated  that  he  had  reach- 
ed the  following  conclusions:  "Upon  the  facts 
aforesaid  it  Is  found  that  said  contract  of 
>Iay  14,  1907,  was  substantially  performed 
bf  the  plaintiff.  If  upon  the  foregoing  facts 
the  engineer,  Minor,  under  the  provisions 
In  said  contract,   was  authorized   to  inter- 


pret the  plans  and  spedflcations  as  requiring 
no  gutter  on  the  inside  of  the  shore  road, 
then  there  is  due  and  owing  from  the  defend- 
ant to  the  plaintiff  on  account  of  said  con- 
tract the  sum  of  $2,145;  otherwise,  there  Is 
due  and  owing  to  him  the  sum  of  $1,976.20. 
Upon  the  facts  aforesaid  there  Is  due  and 
owing  from  the  defendant  to  the  plalntiS 
for  extra  work  (work  aside  and  apart  from 
that  required  to  be  done  under  the  contract) 
done  by  the  plaintiff  for  the  defendant  the 
sum  of  $2,186.85."  The  defendant  moved  to 
recommit  the  report  for  the  finding  of  addi- 
tional facts,  and  the  report  was  sent  back 
to  the  committee.  The  committee  having 
filed  a  supplemental  report,  the  defendant 
made  another  motion  to  recommit,  which  was 
denied.  A  remonstrance  to  the  acceptance  of 
the  report  was  then  filed,  which  was  over- 
ruled. Judgment  was  then  rendered  for  the 
plaintiff  to  recover  of  the  defendant  as 
stated. 

[1]  The  third  assignment  of  error  charges 
that  there  was  erro^  in  holding  on  the  facts 
found  that  the  contract  described  in  the  com- 
plaint had  been  substantially  performed  by 
the  plaintiff.  The  plaintiff  entered  Into  a 
written  contract  to  do  all  the  work  connect- 
ed with  the  improvement  of  the  defendant's 
property  "In  accordance  with  the  plans,  spec- 
ifications, and  directions  of  H.  R.  Minor,  0. 
E."  In  order  to  recover,  he  must  show  that 
the  contract  had  been  substantially  perform- 
ed. It  was  not  necessary  that  he  should  be 
able  to  show  literal  performance  of  the  work 
in  every  detail  according  to  the  plans  and 
specifications  as  a  condition  precedent  to  a  re- 
covery. West  V.  Suda,  69  Conn.  60,  63,  36  Atl. 
1015.  It  is  sufficient  If  the  party  bound  to 
perform,  acting  in  good  faith,  and  Intending 
and  attempting  to  perform  his  contract,  does 
so  substantially.  When  this  has  been  done, 
he  may  recover  for  his  work,  notwithstand- 
ing slight  and  trivial  defects  in  his  perform- 
ance Cor  which  compensation  may  be  made 
by  an  allowance  to  the  other  party.  Wood- 
ward V.  Fuller,  80  N.  T.  812,  317.  The  com- 
mittee finds  that  the  plaintiff  has  not  com- 
pleted the  work  in  question  In  strict  compli- 
ance with  some  of  the  requirements  of  the 
contract,  but  has  deviated  and  departed  from 
it  In  certain  particulars  which  he  specifies. 
Without  enumerating  them.  It  is  enough  for 
the  present  purposes  to  say  that  these  de- 
viations were  either  allowed  for,  being  incon- 
siderable, or  were  approved  of  as  the  work 
progressed,  and  at  Its  termination  by  the  en- 
gineer, Minor,  in  a  letter  to  the  defendant, 
which  is  as  follows:  "Henry  Rossiter  Minor, 
Civil  Engineer,  So.  Norwalk,  Conn.,  Oct  10, 
1907.  Mr.  John  McMuUen,  New  York  City- 
Dear  Sir:  Mr.  Chariott  has  completed  his 
entire  Job  to  my  entire  satisfaction,  and  for 
the  last  few  days  I  have  been  going  over  the 
work  in  detail,  and  now  submit  a  final  and 


*For  other  caaea  *•• 
81A.-6 


topte  and  seeUon  NVMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


66 


81  ATLANTIC  RBPORTEB 


(B.r. 


complete  estimate  of  the  work  done  and 
amoont  due  the  contractor.  I  also  enclose  to 
you  my  bill  In  detail  for  additional  work 
which  you  have  had  me  do  outside  of  the  orig- 
inal contract  Yours  truly,  Henry  Rosslter 
Mhior,  C.  B.  CItII  Engineer." 

[2]  The  defendant  places  special  emphasis 
upon  the  failure  of  the  plaintiff  to  complete 
the  "shore  road"  so  called,  according  to  the 
requirements  of  the  contract.  In  this  con- 
nection, the  record  discloses  that  the  shore 
road  was  not  constructed  In  the  manner 
called  for  by  the  plans  and  specifications,  in 
that  throughout  its  entire  length  It  was  not 
>f  the  specified  width,  and  at  the  westerly 
end  stones  of  the  required  size  were  not  used 
in  the  foundation,  the  dressing  mate- 
rial, consisting  of  gravel  and  loam,  of  the 
road  above  the  foundation,  was  not  of  the 
proportions,  nor  was  it  laid  In  the  manner, 
nor  was  It  of  the  depth  called  for  by  the 
plans  and  specifications.  The  width  of  the 
road  as  constructed,  the  stones  used  in  the 
foundation,  and  the  manner  of  laying  them, 
the  dressing  material  provided  and  its  pro- 
portion in  mixture,  gravel,  and  loam,  and 
the  manner  of  laying  it,  and  its  depth 
throughout  the  whole  length  of  the  road, 
was  approved  of  as  the  ;vork  progressed  and 
at  Its  termination  by  the  engineer.  While 
the  work  was  in  progress  the  defendant  was 
occasionally  upon  the  premises  during  a 
part  of  the  time,  being  there  from  Friday 
nights  to  Monday  mornings,  and  at  other 
times  not  so  frequently.  He  was  familiar 
with  the  kind  and  character  of  the  work  re- 
quired to  be  done  in  the  construction  of  this 
road,  knew  of  what  was  being  done,  and 
with  but  one  objection  permitted  the  work 
to  go  forward.  A  short  time  prior  to  the 
completion  of  the  road  the  defendant  em- 
ployed one  Linnell,  a  civU  engineer,  and  a 
person  fully  conversant  with  road  construc- 
tion and  with  the  requirements  of  the  contract 
in  suit,  to  represent  him  in  an  Inspection  of 
the  work  that  had  been  and  was  then  being 
done  by  the  plaintiff,  and  to  approve  or  dis- 
approve of  the  same.  An  Inspection  was 
made  by  Linnell,  and  he,  in  the  defendant's 
behalf,  suggested  some  slight  additions  to 
be  made  in  the  top  dressing  of  the  road. 
These  additions  were  made  by  the  plaintiff, 
and  Linnell  then  approved  of  the  work  that 
had  been  done  by  the  plaintiff  in  the  con- 
struction of  this  road.  The  road  as  con- 
structed was  one  of  practical  value  to  the 
defendant  Its  cost  to  the  plaintiff  was  not 
materially  less  than  the  cost  of  such  a  road 
as  the  contract  called  for  and  the  parties 
contemplated  when  the  contract  was  made. 
It  appears,  therefore,  that  these  changes  In 
the  contract  complained  of  were  made  with 
the  approval  of  the  defendant's  engineer. 
The  plaintiff  acted  in  good  faith,  and  did  not 


profit  by  the  changes.  The  defendant  has 
received  and  will  retain  the  benefits  of  a 
substantial  performance  of  the  agreement, 
knowing  of  the  departure  from  its  origi- 
nal terms,  and  through  his  representatives 
has  finally  accepted  and  approved  of  the 
work.  Under  such  circumstances,  the  de- 
fendant should  not  be  permitted  to  retain 
the  benefits  and  repudiate  the  burdens  of 
the  contract.  Wiley  v.  Athol,  150  Mass.  426, 
435,  23  N.  E.  311,  6  L.  E.  A.  342;  Jones  & 
Hotchklss  Co.  V.  Davenport,  74  Conn.  418, 
420,  421,  50  Atl.  102a 

It  is  now  urged  that  the  case  presented  by 
the  finding  of  the  committee  which  was  ac- 
cepted by  the  superior  court  varies  from  the 
complaint  in  that  the  plaintiff  alleged  a 
full  performance  of  the  contract,  while  the 
facts  found  disclosed  that  there  was  only  a 
partial  performance.  This  claim  might  have 
been  considered  by  the  superior  court  if  it 
had  been  properly  made.  Pitcher  t.  Christ 
Church,  83  Conn.  308,  76  Ati.  272;  Andrews 
V.  Peck,  83  Conn.  668,  78  Atl.  445.  32  L.  R. 
A.  (N.  S.)  181.  See  Foeller  v.  Helntz,  137 
Wis.  169,  118  N.  W.  543,  24  L.  R.  A.  (N.  S.> 
327,  and  cases  cited. 

One  reason  of  appeal  charges  that  there 
was  error  in  overmllng  the  remonstrance 
against  the  acceptance  of  the  committee's 
report  It  is  alleged  In  the  remonstrance 
that  several  facts  relating  to  the  issue  as  to 
the  substantial  performance  of  the  contract 
and  tending  to  show  departures  therefrom 
were  established  by  the  evidence.  It  is 
enough  to  say  with  regard  to  this  objection 
that  It  la  not  supported  by  the  record.  In 
which  no  part  of  the  evidence  is  given,  and 
it  does  not  appear  that  any  offer  was  made 
to  show  what  the  evidence  before  the  com- 
mittee was.  Assignments  of  error  must  be 
supported  by  the  record.  Decker  y.  Mann, 
80  Conn.  86.  87,  66  AtL  884. 

The  other  reasons  of  appeal  are  either  im- 
material or  involved  In  the  ones  already  dla- 
cussed. 

There  is  no  error. 


HIRSCH  r.    KAUFMAN. 

(Supreme  Court  of  Rhode  Island.     Oct  4, 
1911.) 

Bills  and  Notes  (|  514*)  —  LLASiLtrr  or 
Indorses  —  Actions  —  Anuissioit  or  Evi- 
dence. 

In  an  action  against  the  indorser  on  a  note, 
defendant  could  show  that  plaintiff  agreed  that, 
if  defendant  would  surrender  certain  secnrities 
to  the  maker,  plaintiff  would  release  defendant 
from  his  liability  as  indorser,  and  that  defend- 
ant surrendered  auch  security,  but  plalntiif  did 
not  release  his  liability  as  agreed. 

[Bid.   Note. — For  other  cases,  see   Bills  and 
Notes,  Dec.  Dig.  !  514.»] 
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ExcepUona  from  Superior  C!ourt,  Provl- 
dence  and  Bristol  Oonntles;  Christopher  M. 
Lee,  Judge. 

Action  by  Edward  Hirsch  against  Harry 
Kanfman.  Verdict  for  plalotiir,  and  case 
transferred  from  the  superior  court  on  de- 
fendant's exception.  Case  remitted  for  new 
trial. 

The  action  was  against  the  indorser  on  a 
pramisBory  note. 

Benjamin  W.  Qrim,  for  plaintiff.  Bellin  & 
Bellln,  for  defendant. 

PER  CURIAM.  The  court  is  of  the  opin- 
ion that  the  defendant  should  have  been  al- 
lowed to  mbmlt,  for  the  consideration  of 
the  Jury,  eTldenoe  In  support  of  his  claim 
that  the  plaintiff  agreed  with  him  that.  If 
Ik  would  Burroider  to  Weiss,  maker  of  the 
note  In  suit,  certain  security  held  by  Itim, 
the  plaintiff  would  release  the  defendant 
ttom  Us  liability  as  indorser  on  said  note, 
and  that  in  pursuance  of  the  agreement  the 
defendant  did  so  surrender  the  security  to 
Weiss,  and  that  the  plaintiff  did  not  release 
the  defendant  from  liability  as  indorser  as 
agreed,  but  brought  and  is  prosecuting  this 
ndt  in  Tiolation  of  his  said  agreement  The 
Justice  of  the  superior  court  presiding  at 
the  trial  erred  in  excluding  evidence  toid- 
Ing  to  support  this  contention,  and  the  de- 
fendant's second  exception  is  therefore  sus- 
tained. 

Case  remitted  to  the  superior  court  for  a 
new  triaL 


BLOBDB  et  aL  v.  MAYOR  AND  OITT 
OOUNOIIi  OT  BALTIMORE  et  aL 

(Cwrt  of  Appeals  of  Haiyland.    June  24, 1911.) 

L  Dedioaxioii  Q  15*)— Intknt— Nkcxssitt. 

An  intent  to  dedicate  land  as  a  highway  la 
ewential  to  a  dedication. 

[Ed.  Note.— For  other  cases,  «ee  Dedication, 
Cent  Dig.  {  18;    Dec.  Dig.  |  15.*] 

2.  Dkdicatior  d  41*>— Iktknt— Etidbncb. 

The  intent  to  dedicate  land  as  a  highway 
most  be  clearly  proved. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  85-87;   Dec.  Dig.  {  44.*] 

3.  Dedicatioit  (§  10*)— RsnasKNOK  to  Plats. 

If  the  owner  designates  certain  land  on  a 
plat  as  a  street,  and  afterwards  conveys  lots 
on  such  streets,  retaining  the  fee  in  the  street, 
be  thereby  dedicates  it  to  the  public  use,  and 
will  be  only  entitled  to  nominal  damages  when 
it  is  opened. 

im.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  86,  87-47;   Dec.  Dig.  {  19.*] 

4.  Dkdicatioit  (8  44*)— EviDxncE. 

A  claim  of  dedication  as  a  street  may  be 
lebntted  by  circomstances  inconsistent  with  an 
iotent  to  dedicate. 

[E:d.  Note.— For  other  cases,  see  Dedication, 
D«c.  Dig.  i  44.*] 


6.   DEDICAnOH       a      44*)— EVIDBWCB— SOTFI- 
CIENCY. 

Evidence  held  insuffident  to  show  an  in- 
tent to  dedicate  land  for  a  pnblic  street. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  IS  85-87;   Dec  Dig.  |  44.*) 

Appeal  from  Baltimore  City  Court;  Tbos. 
Ireland  Elliott  Judge. 

Petition  by  Victor  G.  Bloede  and  another 
against  the  Mayor  and  City  Council  of  Bal- 
timore and  others,  involving  the  allowance 
of  damages  in  street  opening  proceedings. 
From  a  judgment  for  defendants,  petitioners 
appeal.     Reversed,  and   new  trial  granted. 

Argued  before  B07D,  C.  J.,  and  BRIS- 
COE^ FEARCE,  PATTISON,  and  URNBR, 
JJ. 

William  P.  Lyons,  for  appellants.  Jo- 
seph  S.  Ck)ldsmlth  and  German  H.  H.  Em- 
ory, for  appellees. 

PATTISON,  J.  Ordinance  No.  261  of  the 
mayor  and  city  conndl  of  Baltimore^  ap- 
proved April  29,  1907,  provided  for  the  open- 
ing of  BUeventh  street  over  the  lands  of  the 
appellants,  who  claimed  compensation  there- 
for; but  the  street  commissioners  hdd  that 
this  street  had  been  dedicated  to  public  use, 
and  allowed  them  only  nominal  damages. 
An  appeal  was  taken  therefrom  to  the  Bal- 
timore dty  court  That  ootirt  dismissed  the 
appeal  and  ratified  the  award  of  the  oom- 
mlBsioners.  The  case  is  before  us  upon  the 
exceptions  to  the  rulings  of  the  Baltimore 
city  court  upon  the  admiaslbillty  of  evi- 
dence and  the  granting  of  the  defendant's 
prayers  and  the  rejection  of  the  first  and 
second  prayers  of  the  petitioners. 

[1, 2]  "The  law  governing  the  dedication  of 
land  as  a  public  highway  has  been  very  fre- 
quently before  this  court  and  its  general 
principles  are  definitely  and  firmly  establish- 
ed. In  every  case,  an  intent  on  the  part  of 
the  owner  to  dedicate  his  land  to  tlie  par- 
ticular use  alleged  Is  absolutely  essential; 
and,  unless  such  intention  is  clearly  proved 
by  the  facts  and  circumstances  of  the  par- 
ticular case,  no  dedication  exists.  Dedica- 
tion will  be  presumed  where  the  facts  and 
circumstances  clearly  warrant  it;  or  it  may 
be  rebutted  and  altogether  prevented  from 
arising  by  circumstances  incompatible  with 
the  supposition  ttiat  any  dedication  was  In- 
toided."  Baltimore  City  v.  N.  C.  By.  Co., 
88  Md.  430,  41  AU.  911 ;  Pitts  T.  Mayor  and 
City  CouncU  of  Baltimore,  73  Md.  832,  21 
Atl.  52 ;  McCormlck  v.  Mayor  and  City  Coun- 
cil of  Baltimore,  46  Md.  624 ;  Glenn  v.  Same, 
67  Md.  390, 10  AtL  70. 

[3]  "It  is  settled  by  many  dedslona  that 
if  a  street  be  designated  on  a  idat  made 
by  authority,  or  by  the  party  himself,  as 
passing  over  certain  lands,  and  the  owner 
subsequently  conveys  lots  frontiitg  or  bind- 
ing  on  such  ttreett,  he  remainiHg  the  owner 
of  the  fee  in  the  bed  of  the  ttreet,  this  Is 
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held  to  be  a  dedication  of  tbe  land  over 
which  the  street  passes  to  the  public  use, 
and  on  opening  the  street  the  owner  of  the 
fee  will  be  entitled  to  a  nominal  damage 
only  as  compensation.  In  such  case,  it  is 
held  that  the  existence  of  the  street  entered 
Into  the  consideration  of  the  purchase,  and 
that  the  grantor  has  been  thus  compensated 
for  the  use  of  his  ground  in  the  bed  of  the 
street,  as  a  public  street,  and  that  he  Is 
therefore'  estopped  to  claim  further  compen- 
sation from  the  public."  Baltimore  City  v. 
N.  C.  Ry.  Co.;  McCormidt  v.  Mayor  and  City 
CouncU;  Tinges'  Case,  51  Md.  600;  Pitts  v. 
Mayor  and  City  Council  of  Baltimore; 
Flershelm's  Case,  85  Md.  492,  36  Atl.  109S. 

"The  whole  doctrine  of  dedication  to  use 
as  a  public  highway  as  developed  in  the  de- 
cisions in  this  state  rests  upon  Implied  cov- 
enant to  an  easement  In  the  highway,  and 
.  there  can  be  no  presumption  of  dedication 
where  this  foundation  Is  wanting.  Tbe  es- 
sential elements  or  conditions  of  such  a  ded- 
ication are  as  follows:  (1)  A  street  desig- 
nated on  a  plat  made  or  adopted  by  the 
party  himself  as  passing  over  his  lands ;  (2) 
a  subsequent  conveyance  by  him  of  lots  bind- 
ing on  such  street;  and  (3)  tbe  retention  at 
tbe  time  of  the  conveyance  by  the  owner 
of  the  fee  in  tbe  bed  of  the  street"  Balti- 
more City  v.  N.  O.  Ry.  Co. 

This  case  must,  therefore,  be  disposed  of 
by  the  application  of  the  principles  estab- 
lished by  these  authorities. 

In  the  agreed  statement  of  facts  found  In 
the  record.  It  Is  conceded  "that  the  only 
question  sought  to  be  raised  by  this  case  la 
whether  or  not  there  has  been  a  dedication 
of  Eleventh  street,  to  the  width  of  66  feet, 
through  the  lands  of  the  petitioners." 

In  the  year  1001  an  ordinance  was  passed 
by  the  mayor  and  city  council  of  Baltimore 
providing  for  tbe  acquisition  of  a  lot  of 
ground  in  the  western  section  of  the  d^,  not 
less  than  25  acres  in  area,  for  a  public  park ; 
the  same  to  be  located  west  of  Owynn's  Falls, 
east  of  Heald's  lane,  south  of  E}dmondson 
avenue,  and  north  of  Frederick  Road.  At 
this  time  the  fee-simple  title  to  a  tract  of 
land  containing  23.6  acres,  Including  that 
part  of  the  bed  of  Eleventh  street  which  is 
the  subject  of  this  controversy,  was  vested 
in  Samuel  D.  Schmucker  and  Robert  C. 
Davidson,  surviving  trustees  of  the  estate  of 
Henry  Clay  Miller.  Daniel  A.  Leonard,  one 
of  the  appellants,  at  that  time  president  of 
an  improvement  association  In  that  section 
of  the  city,  being  interested  in  the  establlsh- 
nieut  of  the  proposed  park,  obtained  from 
tbe  said  tmsteea,  at  the  request  of  Thomas 
O.  Hayes,  then  mayor  of  the  dty,  an  option 
for  the  purchase  of  said  land  for  the  sum  of 
$10,000.  The  option,  though  given  to  Leon- 
ard, contained,  among  others,  the  following 
condition:  "That  tbe  said  land,  when  and  if 
purchased  at  the  above  price  by  said  Leon- 
ard, shall  be  transferred  by  hUn  to  the  mayor 


and  city  council  of  Baltimore  tor  use  as  a 
public  park." 

The  city  officials,  after  examination  and  in- 
vestigation of  the  lands  described  in  the  op- 
tion, concluded  that  they  did  not  want  that 
part  thereof  lying  to  the  west  of  the  east 
side  of  Eleventh  street  (the  proposed  street) 
"as  defined  on  the  official  plat  of  Baltimore 
county,  made  by  William  A.  Shipley,  conxity 
surveyor,  in  the  year  1876,"  but  would  pur- 
chase that  part  lying  to  the  east  of  the  east 
side  of  said  Eleventh  street,  which  contained 
about  10  acres,  for  which  they  would  pay 
the  sum  of  $4,237J29,  or  $423,729  per  acre, 
being  the  same  amount  per  acre  at  which  the 
entire  lot  was  offered  under  the  option.  The 
trustees,  however,  would  not  sell  a  part  of 
the  lot  unless  at  the  time  of  the  sale  thereof 
a  purchaser  could  be  found  for  the  remainder 
of  it  It  was  then  that  Leonard  approached 
a  numl>er  of  persons  soliciting  them  to  pur- 
chase the  balance  of  said  lot  He  finally  suc- 
ceeded in  interesting  Victor  G.  Bloede,  one 
of  tbe  appellants,  who  agreed  to  purchase 
the  entire  balance  of  said  lot,  about  13.6 
acres,  at  and  for  the  sum  of  $5,762.71,  being 
the  same  amount  per  acre  at  which  the  dty 
had  agreed  to  purchase  the  10  acres. 

The  evidence  discloses  that  at  the  time 
that  Bloede  agreed  to  purchase  this  part  of 
said  lot,  something  wi.s  said  about  Leonard 
Joining  him  in  the  purchase;  but  Leonard 
states  that  at  the  time  he  did  not  have  the 
money  and  was  not  able  to  Join  him  in  the 
purchase,  and  so  told  Bloede,  and  did  not 
join  him.  He  testified  that  at  the  time  he 
had  no  definite  understanding  that  be  would 
thereafter  acquire  an  interest  in  said  lands, 
although  he  had  "a  sort  of  indeflnite  under- 
standing." Eight  years  thereafter.  In  1909, 
an  undivided  one-half  Interest  In  said  lands 
was  conveyed  by  Bloede  to  Leonard.  The 
city  having  agreed  to  purchase  the  10  acres 
lying  to  the  east  of  the  east  side  of  Eleventh 
street  and  Bloede  having  agreed  to  purchase 
the  13.6  acres  lying  to  the  west  of  tbe  east 
side  of  said  street  and  the  trustees  having 
agreed  to  accept  their  offers  so  made,  they 
reported  the  sale  to  the  circuit  court  for  Bal> 
timore  City. 

It  is  stated  by  the  trustees  in  their  report: 
"That  out  of  said  tract  of  23.6  acres  •  •  • 
they  have  sold,  subject  to  the  ratification  of 
this  court,  to  the  mayor  and  dty  coundl  of 
Baltimore,  for  use  as  a  public  park,  all  that 
part  thereof  which  lies  east  of  the  east  side 
of  Eleventh  street  and  containing  about  10 
acres,  for  the  sum  of  $4,237.29.  That  subject 
to  the  ratification  of  this  court  and  upon 
the  condition  herdnafter  mentioned,  they 
have  sold  to  Victor  O.  Bloede,  at  and  for  the 
sum  of  $5,762.71,  all  the  remaining  part  of 
said  above-mentioned  tract  of  land,  whicb 
remaining  part  contains  13.6  acres  of  land, 
and  in  all  that  part  of  said  land  which  lies 
west  of  the  east  side  of  Eleventh  street  The 
sale  to  Victor  G.  Bloede,  above  mentioned. 
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was  made  ni)on  the  trnderstandlng  and  condi- 
tion that  if  the  sale  to  the  mayor  and  city 
council  of  Baltimore  hereby  reported,  of  the 
other  portion  of  the  entlrt  lot  owned  by  your 
trustees  should  fall  of  ratification,  then  the 
sale  to  the  said  Bloede,  above  r^;>orted,  shall 
not  be  binding,  and  he  shall  be  entitled,  in 
tliat  erent,  to  be  released  therefrom.'" 

Upon  this  report  are  indorsed  the  follow- 
ing agreements: 

"The  mayor  and  city  council  of  Baltimore 
bas  agreed  to  buy,  upon  the  terms  above 
mentioned,  the  property  above  reported  as 
Bold  to  the  mayor  and  city  council  of  Balti- 
more. [Signed]  T.  R.  Clendlnen,  President 
Park  Commission." 

"I  hereby  agree  to  buy,  upon  the  terms 
above  mentioned,  the  property  above  report- 
ed as  sold  to  me.  [Signed]  Victor  U. 
Bloede." 

The  sales  of  these  lots  were  finally  rati- 
fied by  the  court  on  the  21st  day  of  May, 
1901.  On  the  following  day,  May  22d,  a  deed 
was  executed  by  George  Whiteloclc,  trustee, 
to  the  said  Samuel  D.  Schmucker  and  Rob- 
ert C.  Davidson,  trustees,  conveying  to  them 
tbesald  lot  of  land  of  23.6  acres,  together  with 
otlier  lands  the.v  had  purchased  from  the  said 
Wbitelock,  trustee,  but  for  which  no  deed 
had  before  been  executed  or  conveyance 
made,  and  on  the  same  day  the  lots  so  pur- 
chased by  the  city  and  Bloede  were  convey- 
ed by  Samuel  D.  Schmucker  and  Bot>ert  O. 
Davidson,  trustees,  to  the  respective  pur- 
chasers. In  the  deed  from  Whltelock,  trus- 
tee, to  Samuel  D.  Schmucker  and  Robert  C. 
Davidson,  trustees,  the  following  clause  was 
Inserted:  "All  reference  to  streets,  rights 
of  way  or  roads  In  the  foregoing  descrip- 
tion are  intended  for  convenience  of  descrip- 
tion, and  said  reference  are  hereby  declared 
not  to  operate  or  to  be  intended  to  operate 
as  a  dedication  of  any  of  said  streets,  rights 
of  way  or  roads  to  public  use."  The  only 
part  of  this  deed  before  us  Is  the  clause 
above  stated.  This  clause,  at  least,  dis- 
closes that  there  was  to  be  no  dedication  of 
any  part  of  said  lot  under  that  deed,  and 
that  the  fee  in  the  whole  of  the  lot  was  to 
pass,  and  did  pass,  to  the  grantees. 

Leonard  Joined  with  the  trustees  in  the 
execution  of  the  deed  to  the  city  for  the  10 
«eres  purchased  by  it.  The  reason  therefor 
Is  given  In  tlie  following  clause  appearing  In 
the  deed.  "Whereas;  the  said  board  of  park 
commissioners  agree  to  purchase  from  the 
<aid  parties  of  the  first  part  (the  trustees), 
through  the  said  Daniel  A.  Leonard,  to 
whom  an  option  bad  been  given  for  said 
porchase,  and  who  unites  in  these  presents 
for  the  purpose  of  conveying  any  Interest 
nnder  said  option  he  may  have  thereby  ac- 
quired in  the  land."  In  this  deed  the  land 
is  referred  to  as  "binding  on  the  east  side 
ofElevoitb  street" 

In  the  deed  to  Bloede  from  the  trustees, 
they  conveyed  to  him,  in  fee  simple,  ail 
that  part  of  said  lot  of  23.6  acres  which 


lies  west  of  the  east  side  of  Eleventh  street, 
containing  13.6  acres,  more  or  less.  It  is 
true  the  option  to  purchase  the  entire  lot 
of  23.6  acres  was  given  to  Leonard;  but  it 
win  be  recalled  that  it  was  so  given  that, 
In  the  event  of  its  being  exercised  and  a 
sale  made  thereunder,  the  property  was  to 
be  transferred  to  the  city.  This  option  was 
never  exercised  because  of  the  unwllllng- 
nese  of  the  city  to  purchase  the  whole  of 
said  lot.  Thus  their  unwillingness  to  pur- 
chase the  whole  thereof  defeated  the  exer- 
cise of  the  option.  Negotiations,  however, 
were  continued  along  different  lines,  which, 
as  shown  by  the  record,  resulted  In  the  sale 
of  the  land  by  the  trustees  to  the  city  and 
Bloede.  Although  Leonard  was  active  and 
Instrumental  In  bringing  about  the  sale  of 
this  land,  It  cannot  be  said  that  the  sale 
thereof  was  made  to  him.  In  the  whereas 
clause  of  the  deed  from  the  trustees  to  the 
city  above  given,  the  city  recognizes,  and 
so  states,  that  the  purchase  was  made  by  it 
.from  the  trustees,  and  therein  explains,  In 
a  manner  not  at  all  inconsistent  with  the 
fact  that  the  land  was  so  purchased  from 
the  trustees,  why  Leonard  had  Joined  with 
them  in  the  execution  of  the  deed. 

The  trustees  wished  to  sell  the  entire  lot 
and  would  not  sell  to  the  city  a  part  thereof 
unless  at  the  time  of  such  sale  a  purchaser 
could  be  found  for  the  balance,  and  as  a  re- 
sult of  the  efforts  of  Leonard  a  purchaser 
therefor  was  found  in  the  perspn  of  Bloede. 
That  they  might  be  assured  of  the  sale  of 
both  lots  of  land  and  to  prevent  the  sale  of 
one  without  the  other,  the  trustees  made 
and  reported  the  sales  to  the  city  and  to 
Bloede  at  the  same  time  and  made  the  sale 
of  one  conditional  upon  the  sale  of  the 
other,  and,  to  more  effectually  accomplish 
the  purpose  sought,  agreements  were  Indors- 
ed upon  the  report  of  sales  whereby  the  city, 
through  the  president  of  the  park  board, 
agreed  to  buy,  upon  the  terms  mentioned  in 
the  report,  the  property  sold  to  the  city,  and 
Bloede  agreed  to  buy,  upon  the  terms  men- 
tioned In  the  report,  the  property  sold  to  him. 

The  said  trustees,  owners  of  the  entire 
lot,  pursuant  to  these  sales  made,  reported, 
and  ratified  on  the  same  days,  on  the  22d 
day  of  May,  1901,  conveyed  unto  the  city 
of  Baltimore  all  that  part  of  the  lot  that 
lies  eastward  of  the  east  side  of  Eleventh 
street,  and  upon  the  same  day  conveyed  In 
fee  simple,  H:o  Bloede,  all  that  part  of  said 
lot  that  lies  westward  of  the  said  east  side 
of  said  Eleventh  street.  By  these  grants, 
executed  at  the  same  time  and  with  si- 
multaneous effect,  the  grantors  reserved  or 
retained  in  themselves  no  port  or  interest 
in  said  lot  of  land. 

At  the  time  of  the  purchase  of  this  lot  of 
land  by  the  city.  Its  officials  were  fully  In- 
formed of  the  terms  and  conditions  under 
which  the  part  thereof  described  In  the  re- 
port of  sales  was  to  be  sold  and  conveyed 
to  Bloede,  and  they  knew  full  well  the  ex- 
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tent  of  his  holdings  and  interest  to  be  ac- 
quired thereqnder.  They  knew  that  by  the 
repcnrt  of  sales,  upon  which  Is  Indorsed  their 
agreement  to  buy,  all  that  part  at  the  lot  of 
23.6  acres  lying  west  of  the  east  side  of 
Elerenth  street  was  to  be  conviyed  in  fee 
simple  to  Bloede,  and  tbat  to  them  was  to 
be  conveyed  only  the  imrt  thereof  lying  to 
the  east  of  said  east  side  of  said  street,  and 
that  by  the  terms  and  conditions  of  said 
sales  no  interest  in  said  lands  was  reserved 
or  retained  by  the  grantors. 

To  find  that  there  has  been  a  dedication 
to  public  use  of  that  part  of  Eleventh  street 
passing  over  tbe  land  of  the  appellants,  it  is 
first  necessary-  to  find  tbe  existence  of  an 
implied  covenant  to  an  easement  in  said 
street  created  by  the  sale  and  conveyance  to 
the  city  of  Baltimore,  by  the  said  trustees, 
of  the  aforesaid  10  acres  of  land.  Before 
such  a  covenant  can  be  found  to  exist,  we 
must  find  the  existence  of  all  the  above- 
stated  essential  elements  or  conditions  Of 
such  a  dedication.  In  our  opinion,  the  tliird 
essential  element  or  condition — "the  reten- 
tion at  tbe  time  of  the  conveyance  by  the 
owner  of  tbe  fee  in  the  bed  of  the  street" — 
is  wanting  in  this  case. 

"A  party  should  not  be  deprived  of  his 
property  without  compensation,  unless  there 
has  been  some  clear  and  decisive  act  of  ded- 
ication." And  "as  the  city  makes  the  claim 
to  exemption  from  real  or  substantial  com- 
pensation for  the  land  taken  for  the  street, 
by  reason  of  the  alleged  previous  dedication 
to  tbat  purpose.  It  is  incumbent  upon  it  to 
establish  clearly  and  beyond  doubt,  that  such 
dedication  bas  been  made."  McCormick  v. 
Mayor,  etc.,  of  Baltimore. 

It  will  be  borne  in  mind  tbat  it  is  only 
in  the  deed,  and  not  in  the  report  of  sales, 
that  tbe  lot  sold  to  the  city  is  mentioned 
and  referred  to  as  "binding  on  the  east  side 
of  Eleventh  street"  The  report  which  forms 
tbe  basis  for  the  description  In  the  deed,  and 
to  which  tbe  deed,  in  its  description,  should 
conform  without  material  variance,  describ- 
ed the  lot  of  land  so  bought  by  the  cMy  as 
"all  that  part  of  said  lot  which  lies  east  of 
the  said  side  of  Eleventh  street." 

At  the  time  of  tbe  conveyance  by  the  trus- 
tees of  the  lots  so  purchased  by  the  city  and 
Bloede,  respectively,  these  lands  were  open 
or  farm  lands  and  not  Inclosed.  There  was 
no  fence  upon  the  east  side  of  the  proposed 
Eleventh  street  upon  the  line  of  division 
between  these  lots ;  but  this  line  was  mark- 
ed by  stones  that  had  been  placed  there  by 
the  county  authorities  years  before,  and  aft- 
er Its  purchase  this  line  was  further  mark- 
ed by  additional  stones  placed  upon  the  line 
by  tbe  park  board.  The  line  of  the  west 
side  of  the  proposed  street  was,  and  is  to 
this  time  not  marked  at  all,  either  by  fence 
or  stones.    The  t>ed  of  this  street,  as  well  as 


tbe  other  part  of  tbe  lot  oonT«fed  to  Bloede, 
was,  before  the  conveyance,  cultivated  as 
farm  lands,  and  since  wUcb  time  has  con- 
tinued to  be  so  cultivated,  and  the  park  lot 
remains  unlnclosed  and  in  the  same  condi- 
tion as  when  purchased  by  the  city,  with  the 
exception  that  within  the  last  year  or  two 
"some  cleaning  up"  lias  been  done  upon  it. 

With  the  bed  of  the  proposed  street  in  the 
open,  cnltivated  field,  and  with  nothing  to 
mark  its  western  limits,  but  with  its  line 
upon  the  eastward  side  clearly  marked,  af- 
fording convenient  means  of  location  and 
description,  it  cannot  l>e  said,  wh«i  these 
facts  are  considered  with  other  facts  and 
circumstances  of  the  case,  tliat  it  is  "estab- 
lished clearly  and  beyond  doubt  that  the 
reference  to  the  street  was  for  the  purpose 
of  dedication  and  not  for  the  purpose  of 
location  and  description." 

[4]  "Dedication  may  be  rebutted  and  alto- 
gether prevented  from  arising  by  drcom- 
stancee  incompatible  with  the  supposition 
that  any  dedication  was  intended."  Balti- 
more City  V.  N.  0.  By.  Co.  In  this  caae  the 
existence  of  an  implied  covenant  to  an  ease- 
ment in  said  street,  created  by  the  afore- 
said conveyance  to  the  city,  is  inconsistent 
with  the  express  grant  of  the  fee-simple  in- 
terest in  the  lands  forming  the  bed  of  the 
street,  made  by  the  trustees  to  Bloede  at  the 
time  of  the  execution  of  the  deed  to  the  city. 

[t]  It  follows  from  what  we  have  said 
that  there  has  been  no  dedication  of  the  bed 
of  Eleventh  street  over  the  lands  at  the  ap- 
pellants, and  that  there  was  error  in  granting 
the  defendant's  prayers  asserting  that  such 
dedication  had  been  made,  and  in  refusing 
the  petitioners*  first  and  second  prayers  In 
which  it  is  asserted  that  there  had  been  no 
dedication  of  the  bed  of  said  street  Having 
decided  that  there  was  no  dedication,  we 
do  not  think  it  necessary  to  pass  upon  tbe 
exceptions  taken  to  the  admission  of  cer- 
tain testimony.  We  shall  therefore  reverse 
the  Judgment  of  the  lower  court 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellants. 


NATIONAL   BANK   OF   WILMINGTON   ft 

BBANDYWINB  v.  WILMINGTON, 

N.  C.  ft  S.  BY.  CO. 

(Court  of  Chancery  of  Delaware.     Aag.  & 
1011.) 

1.  Jtjdoment  ({  744*)  —  CowcLusivKHEss  — 

Mattebs  Corcluoed. 

Where  a  mortgage  apon  the  property  of  a 
railroad  company  was  foreclosed  by  action,  and 
it  was  not  contended  that  the  descriptive  clause 
of  the  mortgage  did  not  cover  freight  cars,  and 
the  decree  of  loreclosure  included  rolling  stock, 
that  decree  precluded  receivers  of  the  mortgagor 
company  from  contending  later  that  freight  cats 
were  not  covered  by  the  mortgage. 

[Ed.  Note.— For  other   cases,   see   Judgment 
Cent  Dig.  S|  127&-1281 ;  Dec.  Dig.  §  74l.*] 


•For  oth«r  caiM  im  lame  topic  and  McUon  NUMBBH  ta  Oao.  Dig.  ft  Am.  Dig.  K»y  No.  B«rl«  *  Rsp'r  lodazM 
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2.  CoKFOBATioiia  (I  478*)— Requisites— Stat- 
inoBT  Pbovisions— Intent. 

20  DeL  Laws,  c.  579,  amendlne  the  chattel 
mortsage  law  (16  Del.  Lewa,  c.  477),  and  pro- 
riding  that  none  of  the  provisiona  of  the  act 
shall  be  amdlcable  to  mortgagee  or  deeds  of 
trust,  including  both  real  and  personal  piop- 
crty,  execnted  by  any  corporation  to  secare  an 
inae  of  bonds,  vaa  intended  to  remove  any 
existing  doubt  as  to  the  lien  of  such  mortgages 
apon  personal  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  478.*] 

3.  Raiijoadb   d   144*)  —  Consolidation  — 

MOBTOAQEB    ITPON    PBOFKBTT    Or   CONBTITD- 
BHT  COMFANIEa. 

General  Corporation  Law  (22  DeL  Laws, 
c.  38^  {  123,  authorizes  the  consolidation  of 
railroad  companies;  and  section  60  provides 
that  when  the  agreement  required  by  section  69 
is  signed  and  filed  the  separate  existence  of  the 
constituent  corporation  shall  cease,  and  the 
consolidated  corporation  shall  become  a  single 
eoiporation,  with  all  the  rights,  powers,  and 
privileges  of  the  constitnent  companies,  pro- 
viding that  all  rights  of  creditors  and  liens  upon 
the  property  of  the  original  companies  shall 
remain  unimpaired,  and  all  their  debts,  liabil- 
ities, and  duties  shall  attach  to  the  consolidated 
corporation.  The  entire  property,  indnding  the 
loluns  stock,  of  one  of  the  constituent  com- 
panies of  a  consolidated  railroad  was  mort- 
gaged, and  the  mortgage  also  provided  that 
eqaipment,  replacing  old  and  useless  equip- 
ment, should  M  subject  to  its  lien.  Held,  that 
a  car  purchased  to  replace  one  owned  by  the 
ronstitnent  company  was  subject  to  the  lien  of 
tlic  mortgage,  even  though  purchased  by  the 
receiver  of  the  consolidated  company,  and  with 
its  fnuds.    * 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  144.*] 

4.  Railboads  (I  187*)  —  Mortgage  —  Cow- 
snrocTioN. 

A  mortgage  upon  the  rolling  stock  of  a 
railroad  provided  that  new  equipment  purchased 
to  replace  that  which  was  worn  out  and  unfit 
for  use  should  be  subject  to  the  mortgage.  A 
receiver  having  been  appointed,  he  petitioned 
for  ^rmisaion  to  purchase  a  new  freight  car, 
ailing  that  the  one  now  in  use  could  not  be 
repaired  so  as  to  be  safe,  and  that  it  was  en- 
tirely worn  out  Held,  that  a  car  so  purchased 
was  subject  to  the  lien  of  the  mortgage,  even 
though  the  old  freight  car  was  repaired  and 
again  used. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec  Dig.  i  167.*] 

5.  RAiutOADB   (I   144*)  —  Consolidation  — 

MOBTOAOES    TTFON    PbOFEBTT    Or    CONSTITU- 
ENT Companies— Pbiobities. 

Where  ttoth  of  the  constituent  companies  of 
a  consolidated  railway  corporation  had  given 
mortgages,  including  their  after-acquired  roll- 
ing stow,  and  the  consolidated  company  pur- 
eluscd  equipment  to  replace  the  rolling  stock  of 
the  first  constituent  company,  the  mortgage  of 
the  firat  company  was  a  prior  lien  on  the  pur- 
chased property  over  that  of  the  second. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  144.*] 

Salt  l7  the  National  Bank  of  Wilmington 
&  Brandywlne  against  the  Wilmington,  New 
Castle  and  fioutbem  Railway  Company,  to 
foreclose  a  mortgage.  On  petition  of  the 
recdver  for  Instructions  as  to  the  disposi- 
tion of  certain  property.  Property  ordered 
delivered  to  pnrcbaser  at  the  foreclosure 
sale. 


The  property  covered  by  a  mortgage  ex- 
ecuted by  tbe  WUmlngton  and  New  Castle 
Electric  Railway  Company  prior  to  its  con- 
solidation and  merger  with  tbe  New  Castle 
and  Delaware  City  Railway  Company  Into 
the  Wilmington,  New  Castle  and  Southern 
Railway  Company,  having  been  sold  under 
foreclosure  proceedings  in  this  canse,  hearing 
was  had  before  the  Chief  Justice,  the  Chan- 
cellor being  disqualified,  on  an  agreed  state- 
ment of  facts  and  petition  of  the  receiv- 
ers for  the  defendant  company,  praying  for 
Instructions  as  to  the  disposition  of  certain 
property,  more  especially  a  freight  car,  pur- 
chased by  said  receivers. 

Daniel  O.  Hastings,  for  purchaser  under 
foreclosore  proceedings.  Saulsbury,  Ponder  dc 
M'orrls  and  Robert  H.  Richards,  for  receiv- 
er& 

THB  CHIEF  JUSTICE.  This  case  Is  be- 
fore the  Court  upon  an  agreed  statement 
of  facts,  which  will  sufficiently  appear  la 
the  following  opinion. 

The  Important  question  to  be  determined, 
is  whether  a  certain  freight  car  which  was 
bought  by  the  receivers  of  the  Wilmington, 
New  Castle  and  Southern  Railway  Company 
was  covered  by  the  Hen  of  a  mortgage  exe- 
cuted by  the  Wllmlngtcm  and  New  Castle 
Mectric  Railway  Company  dated  August  1, 
1896,  and  recently  foreclosed  by  the  order 
of  this  Court 

In  1904,  and  several  years  subsequent  to 
the  execution  of  said  mortgage,  the  said 
Wilmington  and  New  Castle  Electric  Rail- 
way Company  and  the  New  Castle  and  Del- 
aware City  Railway  Company,  by  agree- 
ment, and  under  the  laws  of  the  State, 
merged  and  consolidated  Into  the  Wilming- 
ton, New  Castle  and  Southern  Railway  Com- 
pany. 

[1]  It  is  not  denied  that  the  descriptive 
language  of  said  mortgage  is  sufficient  to 
cover  a  railway  car,  but  it  is  strongly  ar- 
gued by  coimsel  for  the  receivers  that  there 
was  no  authority  given  by  any  law  of  this 
State  for  Including  said  car,  which  they 
claimed  to  be  i>er8onal  proper^.  In  a  mort- 
gage which  was  essentially  a  real  estate 
mortgag& 

The  company  that  executed  the  mortgage 
was  created  by  a  special  act  which  was  oi- 
acted  some  three  years  before  the  passage 
of  the  General  Corporation  Law  (22  Del. 
Lews,  c.  892)  of  this  State.  Said  special 
Act  (19  Del.  Laws,  c.  707)  provided, 
"*  *  *  that  the  said  company,  for  the 
purpose  of  building  and  equipping  the  rail- 
way, shall  have  the  power  to  borrow  mon- 
ey. If  the  Board  of  Directors  shall  so  de- 
termine, to  an  amount  not  exceeding  the 
sum  of  $150,000,  and  to  secure  the  pay- 
ment of  the  same  by  the  Issue  of  bonds,  at 
of  the  bond  and  mortgage  of  said  railway. 
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together  with  the  corporate  rights  and  fran- 
chises granted  by  this  Act"     Section  2. 

It  Is  contended  that  the  authority  to  mort- 
gage the  railway,  corporate  rights  and  fran- 
chises did  not  include  the  right  to  mort- 
gage rolling  stock  or  any  personal  property 
of  the  company.  Although  the  argument 
made  in  support  of  tliia  proiiosltlon  Is  Inter- 
esting, I  do  not  think  it  should  be  consid- 
ered at  this  stage  of  the  protracted  litiga- 
tion connected  with  the  mortgage  The 
question  was  not  raised  at  any  of  the  ar- 
guments made  in  resisting  the  foreclosure 
of  the  mortgage,  and  after  a  most  vigorous 
and  able  opposition  to  said  foreclosure,  on 
other  grounds,  a  decree  was  finally  made  in 
pursuance  of  which  the  property  described 
in  the  mortgage,  including  cars,  was  sold  at 
public  sale  and  purchased  by  Solomon  Han- 
ford,  who  is  now  Claiming  the  car  in  ques- 
tion. No  objection  was  made,  at  any  time, 
by  the  receivers,  or  any  one  else,  to  the  sale 
of  the  cars,  and  no  objection  is  made  now 
to  the  sale  of  any  car  other  than  the  one 
In  controversy. 

Moreover,  in  a  petition  filed  by  the  re- 
ceivers subsequent  to  the  sale,  for  the  pur- 
pose of  definitely  ascertaining  whether  cer- 
tain property  sold  under  the  foreclosure  de- 
cree belonged  to  the  purchaser  at  the  sale, 
It  was  stated: 

"In  the  opinion  of  these  receivers  all  the 
property  set  forth  in  'Schedule  A*  is  cover- 
ed by  the  descriptive  language  of  said  de- 
cree and  of  the  mortgage  so  as  aforesaid 
foreclosed  by  said  decree.  In  the  opinion 
of  these  receivers  the  property  mentioned 
and  set  forth  in  'Schedule  B'  is  not  cov- 
ered by  the  descriptive  language  of  said 
decree  or  of  the 'mortgage  foreclosed  there- 
by. In  order  that  these  receivers  may  be 
protected  in  their  action  in  the  premises, 
they  respectfully  pray  your  Honor  to  make 
an  order  directing  such  disposition  by  them 
of  the  property  mentioned  in  'Schedule  A' 
and  'Schedule  B'  respectively,  as  shall  seem 
proper  and  equitable  under  the  circum- 
stances." 

Accordingly  a  decree  was  made  authoriz- 
ing and  directing  the  receivers  to  deliver 
unto  Solomon  Hanford,  the  purchaser,  al>- 
solutely  and  unconditionally,  all  the  proper- 
ty mentioned  In  "Schedule  A"  attached  to 
the  petition;  and  further  authorizing  and 
directing  the  receivers  to  deliver  unto  the 
said  Hanford  possession  of  the  property 
mentioned  in  "Schedule  B,"  to  t>e  held,  kept, 
maintained  and  cared  for  by  the  said  Han- 
ford subject  to  the  further  order  of  the 
Conrt  as  to  the  final  disposition  thereof,  and 
subject  to  such  farther  order  as  the  Court 
should  make  touching  the  question  as  to 
whether  all  or  any  part  of  said  property 
mfflitloned  in  "Schedule  B"  is  covered  by 
the  terms  of  the  said  decree  of  foreclosure 
and  by  the  descriptive  language  and  terms 
of  the  said  mortgage  so  as  aforesaid  fore- 
closed by  said  decree. 


Among  the  property  mentioned  In  "Schedule 
A"  is  included  several  cars,  and  other  rolling 
stock,  as  well  as  numerous  articles  which 
are  clearly  personal  property  that  belonged 
to  the  Wilmington  and  New  Castle  Electric 
Railway  Company  before  the  merger.  In- 
cluded in  "Schedule  B"  is  the  car  in  ques- 
tion, and  other  articles  which  are  clearly 
personal  property,  that  were  acquired  at  va- 
rious times  between  the  organization  of  the 
Wilmington  and  New  Castle  Electric  Rail- 
way Company  and  the  appointment  of  the 
receivers  for  the  Wilmington,  New  Castle 
and  Southern  Railway  Company. 

For  this  Court  to  entertain  the  contention 
of  the  receivers  that  the  Wilmington  and 
New  Castle  saectric  Railway  Company  had 
no  authority  in  law  to  Include  cars  in  its 
mortgage  would  be,  in  effect,  to  hold  that 
its  decree  of  foreclosure  was  erroneous  and 
void  so  far  as  the  rolling  stock  was  concern- 
ed. Such  a  ruling  would  be  entirely  incon- 
sistent with  said  decree  and  the  sale  made 
thereunder. 

The  second  contention  made  by  the  receiv- 
ers, is  ttiat  in  this  State,  at  the  time  of  the 
execution  of  the  mortgage,  there  was  no 
law  authorizing  the  mortgaging  of  personal 
property  except  the  chattel  mortgage  statute, 
and  that  the  mortgage  In  question  was  to 
all  Intents  and  purposes  a  real  estate  mort- 
gage, end  was  not  executed  and  recorded  in 
conformity  with  said  statute. 

[2J  The  licglslature  of  this  State  on  Feb- 
ruary 17,  1897,  enacted  a  supplement  to  the 
chattel  mortgage  law  (Cliapter  679,  VoL  20, 
taws  of  Delaware,  Vol.  15,  Laws  of  Dela- 
ware, c.  477)  by  adding  thereto  the  follow- 
ing words : 

"Provided,  that  none  of  the  provisions  of 
this  Act  shall  be  applicable  to  mortgages  or 
deeds  of  trust  including  both  real  and  per- 
sonal property,  heretofore  or  hereafter  ex- 
ecuted by  any  corporation  to  secure  an  issue 
of  bonds." 

Without  undertaking  to  decide  what  was 
the  effect  of  such  supplementary  Act  upon 
the  mortgage  under  consideration,  its  Intent 
and  purpose  was  manifestly  to  remove  any 
doubt  that  may  have  existed  respecting  the 
Hen  of  such  mortgages  upon  the  personal 
property  included  therein.  And  said  Act  is 
also  significant  and  pertinent  In  that  it 
clearly  recognizes  the  fact  that  such  mort- 
gages embraced  personal  as  well  as  real 
property.  It  does  seem  to  have  been  passed 
to  cover  Just  such  cases  as  this,  If  not  this 
particular  case;  and  It  was  certainly  the  In- 
tention of  the  Legislature,  In  Its  enactment, 
to  recognize  the  power  of  a  corporation  to 
Include  In  a  mortgage  upon  Its  railway,  rights 
and  franchises,  property  that  was  clearly 
personal  In  Its  character. 

But  without  regard,  to  this  Act,  I  would 

repeat  here  what  I  have  said  relative  to  the 

first  contention  made  by  the  receivers.    The 

objection  that  the  mortgage  does  not  con- 

1  form  to  the  chattel  mortgage  law,  and  con- 
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(tttntes,  therefore,  no  lien  upon  the  car  In 
qaestlon,  could  have  been  as  ^n-ell  made  to 
any  can  or  personal  property  described  tn  the 
mortgage  and  sold  without  objection,  under 
tbe  decree  of  the  Court 

When  the  Court  made  the  foreclosure  de- 
cree, and  directed  that  all  the  property  de- 
scribed In  the  mortgage  should  be  sold.  It 
necessarily  decided  that  such  property  was 
boond  hy  the  lien  of  the  mortgage,  Trhlch 
irould  not  have  been  the  case  If  the  company 
that  executed  the  mortgage  had  no  right  or 
aathorlty  to  include  therein  Its  rolling  stock. 
I,  therefore,  consider  that  I  have  already 
passed  upon  the  first  and  second  questions 
raised  by  the  receiyers. 

But  while  I  do  not,  for  the  reasons  stated, 
think  It  necessary  or  proper  to  consider  the 
interesting  and  able  arguments  made  by 
coonael  In  support  of  tbe  receivers'  first  and 
second  contentions,  I  do  not  want  to  be  un- 
derstood as  recognizing  the  soundness  of 
snch  contentions.  While  the  authorities  ap- 
pear to  be  confiictlng  upon  these  points, 
there  are  many  that  hold  that  the  rolling 
stock  of  a  railroad  or  railway  company  is 
not  personal  property  In  the  ordinary  or 
common  law  sense,  but  rather  in  the  nature 
of  fixtures,  which  are  bound  by  a  mortgage 
upon  tbe  railway,  rights  and  franchises  of 
tbe  company.  And  there  are  other  very 
strong  authorities  which  take  the  position 
that  the  cars  of  the  company,  and  whatever 
e!se  is  essential  to  the  operation  of  the  road 
are  necessary  Incidents  and  appendages  of 
the  railway,  and  are  lawfully  covered  by  a 
mortgage  thereon.  Randolph  y.  Wilmington 
&  Reading  R.  R.  Co.,  20  Fed.  Ca«.  264;  Pul- 
lan  y.  Cin.  &  G.  Air  Line  R.  R.  Co.,  20 
Fed.  Gas.  32;  Hamlin  y.  Jerrard,  72  Me.  C2; 
Jones  on  Corporate  Bonds  and  Mortgages. 

I  desire  to  make  special  reference  to  the 
case  of  Hamlin  y.  Jerrard  In  this  connection. 
It  is  also  noticed  later  in  this  opinion  In  re- 
spect to  another  point.  In  the  course  of  a 
well  considered  opinion  the  Court  in  that 
ease  aald: 

"But  all  the  rolling  stock  to  be  acquired, 
as  well  as  materials  and  equipment  for  con- 
structing, maintaining,  operating,  repairing 
and  replacing  the  road  and  its  appurte- 
nances, or  any  part  thereof,  are  within  the 
specific   statement    of   property    mortgaged. 

"If  the  engines  and  cars  are  not  fixtures, 
th^  are  so  connected  with  the  railroad,  and 
to  indispensable  to  its  operation,  that  there 
is  a  dear  distinction  between  them  and  other 
kinds  of  personal  property.  They  may  well 
be  held  to  be  exceptions  to  the  general  rule 
that  proper^  In  esse  cannot  be  conveyed. 
We  do  not  mean  to  Intimate  that  rolling 
stock  to  be  subsequently  acquired  could  be 
mortgaged  without  the  railroad.  But  when 
tbe  railroad  Itself  Is  mortgaged  with  the 
franchise  the  rolling  stock  to  be  acquired 
for  the  purpose  of  completing  or  repairing  it 
is  BO  appurtenant  to  It,  that  tbe  company 
Ivve  a  present,  existing  interest  In  it  suffi- 


cient to  uphold  the  grant  of  both  together, 
the  one  as  Incident  to  the  other.  Their  title 
to  tbe  railroad  is  the  foundation  of  an  inter- 
est in  the  cars  and  engines  to  be  acquired 
for  its  use. 

"We  think  that  such  property  as  this,  of  a 
class  specifically  mentioned  in  the  mortgage, 
acquired  for  lawful  railroad  purposes,  on 
hand  for  present  use,  or  to  meet  expected  re- 
quirements, is  held  by  the  mortgagors  sub- 
ject In  equity  to  the  mortgage  from  the  time 
their  title  and  possession  accrued,  and  that 
when  the  trustees  become  actually  possessed 
of  It  under  the  mortgage,  they  may  hold 
such  possession  at  law  against  the  attacking 
creditors   of   the  corporation." 

The  following  cases  were  cited  by  counsel 
for  the  receivers,  and  some  of  them  seem 
to  sustain  their  contention: 

Miller  y.  Rutiand  Ry.  Co.,  36  Vt  462;  Wil- 
liamson y.  R.  R.  Co.,  29  N.  J.  Eq.  311; 
State  Treasurer  v.  Sommerville,  28  N.  J. 
Law,  21;  Hoyle  v.  Plattsburgh  R.  R.  Co., 
54  N.  Y.  314,  13  Am.  Rep.  595;  Howe  v. 
Freeman,  14  Gray  (Mass.)  566;  Coe  v. 
Columbus,  10  Ohio  St.  372,  75  Am.  Dec.  518; 
Railroad  Go.  v.  Gilmore,  37  N.  H.  410,  72 
Am.  Dec.  336;  Railroad  Co.  v.  Ft  Howard, 
21  Wis.  45,  91  Am.  Dec.  458. 

[3]  The  third  and  last  point  made  by  the 
receivers,  and  upon  which  I  assume  they, 
mainly  rely,  is,  that  even  If  under  the  char- 
ter of  the  Wilmington  and  New  Castle  Elec- 
tric Railway  Company,  and  the  existing 
laws  of  the  State  at  the  time  of  the  execu- 
tion of  Its  mortgage,  it  were  possible  that 
the  mortgage  could  be  a  lien  upon  rolling 
stock.  It  could  not  be  a  lien  upon  the  car 
in  question  although  the  mortgage  does,  by 
its  terms,  embrace  cars  and  other  rolling 
stock  of  the  company;  and  although  the  de- 
scriptive language  of  the  mortgage  includes 
also  property  "which  may  hereafter  belong 
to  said  company";  and  Article  4  of  the  mort- 
gage provides  "that  the  said  Railway  Com- 
pany shall  also  have  full  power  from  time 
to  time  to  dispose  of,  according  to  its  dis- 
cretion, such  portion  of  its  equipment  ma- 
chinery end  implements  at  any  time  held  or 
acquired  for  the  use  of  said  Company  as 
may  have  become  unnecessary  and  unfit  for 
such  use,  replacing  the  same  by  new  which 
shall  then  become  subject  to  the  Hen  of  this 
mortgage." 

It  is  argued  first,  that  Article  4  does  not 
apply  to  tbe  facts  of  the  present  case  be- 
cause there  was  no  actual  disposition  of  the 
car  which  it  is  alleged  by  the  purchaser  the 
car  In  question  was  bought  to  replace.  It  is 
insisted  that  the  old  car  was  not  worn  out 
or  unfit  for  use,  but  that  it  was  remodeled 
and  In  use  when  the  road  was  turned  over 
to  the  purchaser.  In  tbe  second  place,  It 
is  contended,  and  this  is  obviously  the  Im- 
portant point  in  the  case,  that  the  mortgage, 
under  the  after  acquired  property  clause, 
cannot  by  any  construction  be  held  to  cover 
any  after  acquired  property  other  than  prop- 
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erty  after  aiqalred  by  the  Wilmington  and 
New  Castle  Electric  Railway  Company,  the 
mortgagor.  That  It  coald  not,  therefore, 
coTor  the  car  In  dispute  which  was  purchas- 
ed by  the  receivers  of  the  Wilmington,  New 
Castle  and  Southern  Railway  Company,  a 
corporation  created  by  the  consolidation  of 
the  Wilmington  and  New  Castle  Electric 
Railway  Company  and  the  New  Castle  and 
Delaware  City  Railway  Company  under  the 
-General  Corporation  Law  of  this  State. 

The  broad  contention  of  the  receivers  in 
this  connection,  is  "That  when  there  ia  a 
merger  of  several  corporations  into  one  cor- 
poration, under  such  a  statute  as  ours,  and 
the  consolidated  corporation  thereafter  ac- 
•quires  rolling  stock,  which  may  by  the  ter- 
minology of  the  mortgages  upon  the  com- 
ponent constituent  coiporations,  be  sufficient- 
ly included,  and  which  constituent  corpora- 
tions have  included,  in  their  mortgages  after 
acquired  property  clauses,  that  those  clauses 
-do  not  cover,  and  the  mortgage  cannot  be  a 
lien  upon  rolling  stock  subsequently  acqutr- 
«d  by  the  consolidated  corporation."  In  sup- 
port of  this  contention  the  following  authori- 
ties were  cited,  viz.: 

Security  ft  Trust  Co.  ▼.  LoulsTille  R.  R. 
<k>.  (C.  C.)  102  Fed.  898;  Hlnchman  v.  Port 
Defiance  Ry.  Co.  et  al.,  14  Wash.  3^,  44  Pac. 
872;  Pullman  Palace  Oar  Co.  v.  Mo.  Pac  Ry. 
Co.,  115  U.  B.  687,  6  Sup.  Ct  194,  29  L.  Ed. 
499;  Chicago  Ry.  Co.  v.  Kansas  City  Ry.  Co. 
■(C.  C.)  38  red.  58. 

It  is  claimed  that  the  first  mentioned  case 
(102  Fed.)  is  particularly  in  point,  and  on  all 
fours  with  the  present  one.  The  following 
words  taken  from  the  very  long  opinion  de- 
livered by  the  Court  seem  to  warrant  such 
claim: 

"The  after  acquired  property  clause  in 
•each  of  the  mortgages  can  rightly  be  constru- 
-ed,  I  think,  to  extend  only  to  property  sub- 
sequently acquired  by  the  mortgagor.  The 
consolidated  company  is  a  new  and  different 
organization."  The  Court  then  say:  "The 
case  of  Hlnchman  v.  Railway  Co.  is  quite  In 
point,  and  in  principle  the  question  seems 
to  be  covered  by  the  decision  in  Pullman 
Palace  Car  Co.  v.  Missouri  Paa  Ry.  Co." 

It  is  not  dear  why  the  Court  used  the 
language  I  have  quoted,  because  It  does  not 
seem  that  it  was  necessary  or  pertinent  to 
the  decision  of  the  case.  The  facts  are  very 
•complicated,  and  the  opinion  exceedingly 
long,  and  it  may  be  that  I  have  not,  from 
my  reading  of  the  case,  fully  comprehended 
the  points  involved.  But  I  have  not  been 
able  to  find  that  the  exact  question  now  be- 
fore me  was  involved  in  that  case.  Even 
though  I  should  be  mistaken  in  this,  it  Is 
quite  certain  that  the  Hlnchman  Case  which 
was  considered  "quite  in  point,"  is  not  so  in 
the  present  case.  Neither  is  the  question 
which  the  Court  said  was  covered  in  the 
Pullman  Palace  Car  Case  the  same  as  the 
■one  Involved  hen. 


In  the  Hlnchman  Oase  the  Oonrt  said: 

"That  no  part  of  the  money  secured  by 
the  mortgage  was  loaned  upon  the  faith  or 
the  credit  of  the  property  so  afterwards  ac- 
quired, is  apparent  •  •  •  Nor  can  it  be 
said  that  it  was  purchased  by  the  new  com- 
pany to  replace  the  former  equlpmoit  of  the 
line  covered  by  the  respondent's  mortgage." 

[4]  It  is  contended,  I  know,  that  the  car 
in  question  does  not  fall  within  the  provi- 
sions of  the  mortgage  which  I  have  quoted 
from  Article  4,  because  it  appears  from  tbe 
agreed  statement  of  facts,  tliat  the  car  which 
it  is  alleged  to  have  been  bought  to  replace 
as  worn  out  and  unfit  for  use,  was  in  fact 
repaired,  remodeled  and  continued  in  use, 
and  was  not  replaced  by  the  new  car.  But 
it  also  appears  from  the  said  statement  of 
facts  that  the  receivers  presented  to  this 
Court  a  petition  dated  August  19,  1909,  rela- 
tive to  the  purchase  of  the  new  car,  which 
recited,  among  others,  the  following  facts: 

"That  the  said  freight  car  has  been  in  con- 
tinuous use,  excepting  at  times  when  it  need- 
ed to  be  repaired,  by  the  receivers  through- 
out the  whole  operation  of  the  road  by  them 
until  a  few  weeks  ago,  when  it  became  bo 
thoroughly  out  of  repair,  worn  out,  defec- 
tive and  useless  as  that  it  was  impossible  to 
be  used  by  these  petitioners  in  the  operation 
of  the  said  road,  or  to  be  repaired  and  put  tn 
such  condition  as  that  its  further  use  would 
be  practicable.  These  receivers  Iiave  had  the 
old  freight  car  thoroughly  examined  with 
the  view  of  repairing  it,  if  possible,  but  tlie 
result  of  such  examination,  both  by  them- 
selves and  by  mechanics,  is  conclusive  of  the 
fact  that  it  is  impossible  to  r^air  the  old 
car  so  that  It  can  be  safely  used.  *  •  • 
These  petitioners  further  represent  that  it 
is  necessary  tliat  they  purchase  sudi  a  new 
freight  car  to  enable  them  adequately  to 
operate  the  road  and  attend  to  the  freight 
business  which  comes  to  the  road,  and,  in 
the  opinion  of  these  petitioners,  a  failure  to 
purchase  such  a  new  car,  or  otherwise  pro- 
vide said  road  with  such  adequate  equip- 
ment, would  be  greatly  to  the  detriment  of 
the  road  and  would  detract  from  its  value  as 
a  going  concern,  Inasmuch  as  it  would  lose 
to  the  road  the  very  valuable  freight  business 
which  it  now  has." 

It  would  be  difficult  to  Imagine  facts  or 
conditions  which  would  show  that  a  new  car 
was  more  necessary,  or  that  the  old  car  was 
more  worthless,  unnecessary  and  unfit  for  use. 
Upon  the  representations  made  in  said  peti- 
tion the  Court  authorized  the  receivers  to 
purchase  the  new  car,  which  is  now  in  dis- 
pute, and  the  order  was  made,  upon  the  as- 
sumption that  the  old  car  was  useless  for 
the  purpose  for  which  it  was  acquired  and 
used,  and  that  there  was  an  actual  and 
pressing  need  for  a  new  car  to  replace  the 
old  one.  There  can  be  no  question  that  the 
new  car  was  obtained  to  replace  one  that 
had  become  unnecessary  and  unflt  for  use, 
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and  It  4oefl,  therefore,  come  within  Article  4 
of  the  mortgage. 

Bat  whether  or  not  this  after  acquired 
property  was  bonnd  by  the  lien  of  the  orig- 
inal mortgage  mtut  depend  upon  the  Inten- 
tion of  the  iMxtles,  the  statute  and  agreement 
undo'  which  the  merger  or  consolidation 
waa  effected,  and  other  existing  laws  of  the 
State. 

Inasmuch  as  the  mortgage  provided  that 
the  company  should  have  power  at  any  time 
to  dispose  of  any  part  of  Its  equlpmoit  that 
was  unfit  for  use,  and  replace  the  same  by 
new,  which  should  become  subject  to  the 
Hen  of  the  mortgage.  It  is  manifest  that  It 
was  the  Intention  of  the  parties  that  any 
new  car  which  was  acquired  to  replace  an 
old  one  should  be  bound  by  the  lien  of  the 
mortgage.  This  fltct,  together  with  the  fur- 
ther fact,  that  the  new  car  was  authorized  to 
be  bon^t  to  replace  one  that  was  unfit  for 
ose^  dearly  distinguishes  this  case  from  the 
mnohmpTi  Case,  upon  which  the  receirers, 
and  the  €k>urt  In  the  102  Fed.  case,  so  much 
relied.  In  the  Hinchman  Case,  It  will  be 
mnembered,  the  Court  said: 

"Nor  can  It  be  said  that  It  (the  property  In 
question)  was  purchased  by  the  new  com- 
pany to  replace  the  former  equipment  of  the 
line  covered  by  the  leqiondent's  mortgage." 
Section  123  of  the  General  Corporation 
law  of  this  State  autborlzee  the  consolida- 
tion of  railway  companies,  and  provides  that 
the  consolidated  corporation  shall  "be  pos- 
tessed  of,  exercise  and  enjoy  all  the  fran- 
clilses,  rights,  powers,  privileges,  Immunities 
and  benefits  which  any  corporation  of  this 
State,  constituent  thereof,  was  possessed  of, 
or  entitled  to  exercise,  under  its  (barter  or 
any  law  of  this  State;  and  shall  be  subject, 
within  tills  State,  to  the  conditions  and  re- 
strictions Imposed  by  its  charter,  or  any  cor- 
poration of  this  State,  constituent  thereof." 
Section  69  provides  that  the  directors  of 
the  consolidating  companies  may  enter  into 
an  agreement  prescribing  the  terms  and  con- 
ditions of  consolidation,  the  mode  of  carry- 
ing the  same  into  effect,  &C. 

Section  60  is  the  most  Important  and  perti- 
nent part  of  said  Act,  so  far  as  the  present 
inquiry  Is  concerned,  and  it  is  in  the  follow- 
ing language: 

"When  the  agreement  is  signed,  aclcnowl- 
«dged,  filed  and  recorded,  as  in  the  preceding 
section  Is  required,  the  separate  existence  of 
tlie  constituent  corporations  shall  cease,  and 
the  consolidated  corporations  shall  become  a 
single  corporation  In  accordance  with  the 
said  agreements,  possessing  all  the  rights, 
privileges,  powers  and  franchises,  as  well  of 
a  public  as  of  a  private  nature,  and  being 
anbject  to  all  the  restrictions,  disabilities  and 
duties  of  each  of  such  corporations  so  con- 
solidated, and  all  and  singular  the  rights, 
privileges,  powers  and  franchises  of  eadi  of 
aaid  corporations,  and  all  property,  real,  per- 
sonal and  mixed,  and  all  debts  due  on  what- 


ever account,  as  well  for  stock  subscriptions 
as  all  other  things  in  action  or  l>elonglng  to 
each  of  such  corporations  shall  be  vested  In 
the  consolidated  corporation;  and  all  prop- 
erty, rights,  privileges,  powers  and  franchis- 
es, and  all  and  every  other  Interest  shall  be 
thereafter  as  effectually  the  property  of  the 
consolidated  corporation  as  they  were  of  the 
several  and  respective  former  corporations; 
•  •  •  provided,  that  all  rights  of  creditors 
and  all  Hens  upon  the  property  of  either  of 
said  former  corporations  siiall  be  preserved 
unimpaired,  and  all  debts,  liabilities  and  du- 
ties of  the  respective  former  corporations 
shall  thenceforth  attach  to  said  consolidated 
corporation,  and  may  be  enforced  against  It 
to  the  same  extent  as  If  said  debts,  liabilities 
and  duties  had  been  incurred  or  contracted 
by  It" 

In  determining  the  right  of  each  consol- 
idated company  after  consolidation,  the  mer- 
ger agreement  and  the  Act  under  whose  au- 
thority the  consoUAitlon  was  effected  must 
be  especially  considered.  The  part  of  the  Act 
most  material  to  the  present  question  is  the 
provision,  "that  all  rights  of  creditors,  and 
all  liens  upon  the  property  of  either  of  said 
former  corporations  shall  be  preserved  un- 
impaired, and  aU  debts,  liabilities  and  duties 
of  the  respective  former  corporations  shall 
thenceforth  attach  to  said  consolidated  cor- 
poration." 

In  the  agreement  of  consolidation  and  mer- 
ger is  found  substantially  the  same  provision, 
via:  "And  all  the  rights  of  creditors,  and  all 
liens  upon  the  property  of  either  of  said  cor- 
porations, i»artles  hereto,  shaU  be  preserved 
unimpaired;  and  the  said  corporations,  par- 
ties hereto,  may  be  deemed  to  continue  In 
existence  to  preserve  the  same,"  &c. 

In  that  part  of  the  mortgage  which  describ- 
ed the  property  bound  thereby  is  the  follow- 
ing language: 

"Together  with  all  the  rolling  stoclc,  tools, 
machinery,  Implements  and  materials  now  be- 
longing, or  which  may  hereafter  belong  to 
said  Hallway  Company,  and  now  or  hereafter 
In  use,  or  Intended  for  use  upon  said  rail- 
ways or  property,"  Ac. 

Under  the  foreclosure  decree  the  property 
was  advertised  and  sold  as  described  in  the 
mortgage. 

It  cannot  be  denied  that  the  language  of 
the  mortgage,  which  I  have  quoted,  would 
be  sufficient  to  cover  the  car  in  question  if  It 
had  been  acquired  by  the  Wilmington  and 
New  Castle  Electric  Railway  Company  after 
the  execution  of  the  mortgage.  In  other 
words.  It  is  clearly  sufficient  in  its  terms  to 
cover  after  acquired  property.  It  Is  equally 
clear,  I  think,  tiiat  It  was  the  intention  of  the 
parties  to  the  mortgage  that  any  property 
acquired  at  any  time  to  replace  that  which 
had  become  unnecessary  and  unfit  for  use 
should  be  bound  by  the  lien  of  the  mortgage. 

It  is  not  denied  that  after  acquired  prop- 
erty may  be  bound  by  the  lien  of  a  mortsage 
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executed  before  the  acquisition  of  said  prop- 
erty, but  it  Is  claimed  tbat  the  car  In  ques- 
tion Is  not  80  bound  because  it  was  acquired 
by  the  receivers  of  the  consolidated  company. 

I  have  already  referred  to  the  leading  cas- 
es cited  by  counsel  for  the  receivers,  and  re- 
lied ui)on  to  sustain  their  position.  The  fol- 
lowing cases  were  dted  by  counsel  for  the 
purchaser: 

Hamlin  ▼.  Jerrard,  72  Me.  62;  Wabash, 
St.  li.  &  Pac.  R.  R.  Co.  V.  Ham,  114  U.  S. 
587,  6  Sup.  Ct  1081,  29  L.  Ed.  235 ;  Tysen  v. 
Wabash  (C.  C.)  15  Fed.  763 ;  Strang  v.  Mont- 
gomery &  E.  R.  Co.,  23  Fed.  Cas.  218. 

I  wish  to  refer  again  to  the  case  of  Ham- 
lin T.  Jerrard,  because  It  seems  to  me  to  con- 
tain not  only  a  very  thorough  and  able  treat- 
ment and  discussion  of  the  subject  under  con- 
sideration, but  also  to  be  more  in  point  than 
any  other  case  that  has  been  cited  on  either 
side.  The  Court  in  delivering  their  opinion 
said: 

"It  would  be  an  Important  qnestlon,  if  it 
were  directly  presented,  whether  the  net  In- 
come of  the  property  of  the  Maine  company, 
80  far  as  it  became  Invested  in  property  such 
as  is  described  in  that  mortgage,  even  if  the 
investment  were  made  by  a  new  corporation 
that  had  acquired  the  right  to  run  the  road, 
could  ever  rightfully  be  diverted  from  its 
legitimate  use  in  l^iding  additional  security 
to  the  first  mortgage  bondholders.  It  is  clear 
that  all  accessions  to  the  road  and  its  appur- 
tenances In  Maine,  after  consolidation  as  be- 
fore, were  accessions  to  a  mortgaged  prop- 
erty by  the  avails  of  a  later  mortgage,  such 
mortgage  must  be  postponed  to  the  earlier 
one  on  each  part,  just  as  if  each  company 
separately  had  put  a  second  mortgage  on  its 
own  line  of  road.  The  consolidated  company 
assumed  the  debts  of  its  several  parts,  and 
recognized  the  prior  liens  upon  them.  It 
assumed  also,  by  force  of  law,  the  burden  of 
having  any  Increased  value  of  the  road  and 
its  appurtenances,  go  as  security,  first,  for 
those  prior  liens.  It  cannot  claim  that  its 
duty  was  merely  to  keep  them  In  statu  quo, 
in  as  good  condition  as  when  received,  and 
that,  as  against  the  first  mortgagees,  addi- 
tions and  improvements  belong  to  itself  as 
a  distinct  entity.  If  such  a  claim  were  sus- 
tained, the  very  income  of  the  property  of 
the  Maine  road  might  go  to  swell  its  value, 
and  the  clauses  conveying  future  acquisitions 
become  void  of  effect;  although  the  newly 
acquired  property  made  part  of  the  value  of 
the  road  Itself.  The  first  mortgage  on  the 
Maine  road,  and  the  first  mortgage  on  the 
New  Brunswick  road,  remain  the  first  liens 
on  all  acquisitions  of  the  consolidated  com- 
pany, which  issue  from,  and  become  part  of 
the  estate  to  which  those  mortgages  applied. 
A  due  regard  for  vested  interests  impera- 
tively demands  such  a  legal  conclusion  and 
effect  To  reach  this  result.  If  the  original 
companies  have  ceased  to  exist,  or  to  be  capa- 
ble of  organization  and  action,  the  consoli- 


dated company,  notwithstanding  the  articles 
of  union  declare  it  one,  must  stiU  be  regard- 
ed, to  save  the  rights  of  prior  creditors,  as 
two,  one  in  Maine,  and  one  In  New  Bruns- 
wick, having  the  same  name  and  officers,  and 
each  representing  the  original  company  to 
whose  rights  and  liabilities  it  succeeded; 
with  which  it  has  a  unity  of  interest  and  of 
obligation.  There  can  be  no  loss  of  identity 
of  the  original  companies  in  the  consolida- 
tion, to  the  prejudice  of  the  rights  of  prior 
creditors,  or  to  the  destruction  of  prior  liens. 
See  Central  Railroad  &  Banking  Co.  T.  Geor- 
gia, 92  U.  S.  665  [28  L.  Ed.  767]." 

The  reasoning  of  the  Court  in  that  case  im- 
presses me  as  being  sound  in  principle,  and 
entirely  consistent  with  the  intention  and 
rlglits  of  the  parties  to  the  mortgage.  I, 
therefore,  hold  in  the  present  case,  that  al- 
though the  car  in  dispute  was  purchased  by 
the  receivers  of  the  consolidated  company,  it 
was  nevertheless,  after  its  acquisition,  sub- 
ject to  the  lien  of  the  mortgage  of  the  Wil- 
mington and  New  Castle  Electric  Railway 
Company,  and  passed  to  the  purchaser  at  the 
sale  made  under  the  foreclosure  decree. 

[6]  It  was  suggested  at  the  argument  that 
if  the  car  purchased  by  the  receivers  was 
covered  by  the  mortgage  of  the  Wilmington 
and  New  Castle  Electric  Railway  Company, 
it  was  just  as  clearly  covered  by  similar  lan- 
guage employed  in  the  mortgage  of  the  New 
Castie  and  Delaware  City  Railway  Company, 
and  the  mortgage  of  the  consolidated  com- 
pany. 

In  reply  to  such  suggestion  it  may  be  said 
that  the  old  car,  which  the  new  car  was 
bought  to  replace,  was  never  owned  by  the 
New  Castle  and  Delaware  City  Railway  Com- 
pany at  all;  and  as  the  mortgage  of  the 
WUmlngton  and  New  Castle  £Hectrlc  Rail- 
way Company  constituted,  in  my  opinion,  a 
Hen  upon  the  new  car,  as  after  acquired  prop- 
erty, the  other  two  mortgages  were  necessari- 
ly junior  liens  and  subordinate  to  the  original 
mortgage,  even  if  their  descriptive  clauses 
were  sufficient  to  include  said  car. 

It  is  an  undisputed  fact  that  all  the  roll- 
ing stock  held  by  the  consolidated  corpora- 
tion, or  the  receivers  thereof,  except  the  one 
car  purchased  by  the  receivers,  was,  before 
the  consolidation,  purchased,  owned  and  used 
by  the  Wilmington  and  New  Castle  Electric 
Railway  Company;  and  it  is  undisputed  that 
the  New  Castie  aud  Delaware  City  Railway 
Company  never  owned  any  rolling  stock  at 
all. 

The  thought  of  the  receivers  seems  to  be^ 
that  because  the  new  car  was  purchased  by 
them  from  the  Income  of  the  consolidated 
road  it  could  not  be  a  part  of  the  mortgaged 
property.  Upon  this  point  I  desire  to  quote 
brlefiy  from  the  opinion  delivered  by  the 
Court  in  Strang  v.  Montgomery  &  EL  B,  Co., 
viz.: 

"The  next  question  to  be  setUed  Is,  did 
the  cars  aud  other  rolling  stock  purchased 
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by  tbe  Teceiver  from  the  Income  of  the  road, 
pass,  by  tbe  sale,  to  the  purchaser?  The 
mortgage  which  was  foreclosed  In  this  case 
covered  not  only  the  railroad  and  other 
real  property,  but  also  the  cars,  engines  and 
other  rolling  stock,  and  all  descriptions  of 
personal  property  owned  by  the  railroad  com- 
pany, or  to  be  thereafter  acquired.  The  road 
and  its  eqnlpm«it  constituted  the  complete 
and  entire  thing  which  was  covered  by  the 
mortgage.  The  road,  on  the  one  hand,  and 
the  equipment  on  the  other,  were  useless 
unless  held  and  used  together.  One  of  the 
purposes  to  be  accomplished  In  the  appoint- 
ment of  a  receiver,  was  the  preservation  of 
the  mortgaged  property.  This  could  only  be 
done  by  repairing  the  track,  and  replacing 
the  engines  and  cars  when  required.  Money 
expended  for  either  of  these  purposes  be- 
comes Incorporated  into  the  corpus  of  tbe 
mortgaged  property.    •    •     • 

"The  claim  of  the  petitioners  is,  that  after 
the  road  passed  into  the  hands  of  the  re- 
ceiver, all  its  income  and  profits  became 
their  property  by  an  absolute  title,  and, 
therefore,  that  the  engines,  and  other  prop- 
erty purchased  with  such  income  and  profits, 
vests  in  them,  and  do  not  become  part  of 
the  mortgaged  property.    •    •    • 

"There  is  no  -consideration  which  would 
Justify  the  Court  in  holding  that  the  pur- 
chasers of  the  mortgaged  property  have  not 
acquired  title  to  the  rolling  stock  bought  by 
the  receiver.  It  was  as  much  a  part  of  the 
mortgaged  property  as  the  Iron  rails  put  on 
the  track  by  him." 

In  accordance  with  the  foregoing  opinion 
the  following  order  was  entered: 

••And  Now,  To  Wit,  this  eighth  day  of  Au- 
gust, A.  X>.  1911,  argument  upon  the  forego- 
ing ag;reed  statement  of  facts  having  been 
heard  and  carefully  considered  by  the  Chief 
Justice,  and  the  Chief  Justice  being  of  the 
opinion  that  the  new  freight  car  mentioned 
in  Schedule  B  filed  and  attached  to  the  Or- 
der made  by  the  Chief  Justice  on  the  twen- 
ty-sixth day  of  January,  1911,  is  covered  by 
the  lien  of  the  mortgage  given  by  the  Wil- 
mington and  New  Castle  Electric  Railway 
Company  and  that  the  title  to  the  same  pass- 
ed to  the  purchaser,  Solomon  Hanford,  un- 
der tbe  foreclosure  sale,  and  the  said  new 
freight  car  having  been  held  by  the  said 
Solomon  Hanford  subject  to  the  further  or- 
der of  this  Court, 

"It  is  ordered  by  the  Chief  Justice  (the 
Chancellor  being  disqualified  to  sit  in  this 
cause),  that  Wllmer  Palmer  and  Joseph  Ches- 
ter Gibson,  Becelvers  of  the  Wilmington, 
New  Castle  and  Southern  Railway  Company, 
be  and  they  are  hereby  authorized  and  di- 
rected to  deliver  unto  Solomon  Hanford,  or 
his  assigns,  absolutely  and  unconditionally, 
tlie  new  freight  car  mentioned  in  Schedule 
B,  as  aforesaid." 


The  ownership  of  the  freight  car  being 
the  principal  contention,  the  balance  of  the 
property  contained  in  Schedule  B  was,  by 
consent  of  counsel,  ordered  delivered  to  the 
said  purchaser,  absolutely  and  uncondition- 
ally. 


PATTEN  V,  PIEIiD. 

(Supreme  Judicial  Court  of  Maine.     July  15, 
1911.) 

1.  Tbiai,  ({   1S9*)— DiBECTiKO  Verdict. 

If  the  evidence  would  warrant  a  jury  in 
returning  a  verdict  for  defendant,  it  is  error 
to  direct  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i  338;    Dec  Dig.  <  139.*] 

2.  FaAUD    (i  0*)  — AonoNABLB  Deceit— El- 
ements. 

In  an  action  for  deceit,  it  must  be  shown 
that  defendant  made  a  false  representation  aa 
to  a  material  fact,  that  he  knew  it  was  false, 
or  made  it  as  a  statement  of  Jact  of  his  own 
knowledge  not  knowing  whether  it  was  true 
or  false,  with  the  intent  that  plaintiff  should 
rely  on  it,  and  that  plaintiff  was  ignorant  of 
its  falsity  and  acted  upon  it  to  his  damage. 

[Ed.  Note.— For  otiier  cases,  see  Frand, 
Cent.  Dig.  $  8;   Dec.  Dig.  |  9.»] 

3.  Fraud  (i   64*)  —  Elemehtb  or  Deceit  — 
QUEBTioRs  OF  Fact. 

Whether  the  elements  of  actionable  deceit 
existed  in  an  action  therefor  were  questions  of 
fact  to  be  determined  from  the  evidence  and  the 
inferences  to  be  drawn  from  the  facts  estab- 
lished. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i§  07-71 ;   Dec.  Dig.  |  64.*] 

4.  Fraud  (8  64*)— Dirkctino  Verdict. 

Where  there  were  facts  and  circumstances 
in  an  action  for  deceit  from  which  the  jury 
might  have  reached  the  conclusion  that  plain- 
tiff did  not  believe  and  rely  upon  tbe  alleged 
misrepresentations,  it  was  error  to  direct  a 
verdict  for  plaintiff. 

[Bid.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  70;   Dec.  Dig.  §  64.*] 

5.  Trial  (§  139*)  -.-  Dibectino  Verdict  — 

QDESTIONS    FOR    JnBT. 

Where  fair-minded  and  unprejudiced  per- 
sons might  reasonably  differ  on  the  conclasu>ns 
to  be  drawn  from  undisputed  facts,  the  ques- 
tion is  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  338-341 ;    Dec.  Dig.  g  139.*] 

Exceptions  from  Supreme  Judicial  COnrt, 
Penobscot  County. 

Action  by  Harvey  H.  Patten  against  Wil- 
liam N.  Field.    On  the  case  for  deceit 

Plea,  the  general  issue,  with  special  plea 
as  follows:  "And  now  the  said  defendant, 
William  N.  Field,  by  bis  attorney,  comes  and 
defends,  etc.,  when,  etc.,  and  says  that  the 
said  plaintifr,  H.  H.  Patten,  ought  not  to 
have  or  maintain  bis  aforesaid  action  there- 
of against  the  said  defendant,  because  the 
said  defendant,  William  N.  Field,  avers  that 
after  the  making  of  the  said  supposed  prom- 
ises and  undertakings  and  the  accruing  of 
the  said  several  causes  of  action  in  the 
plaintifTs  declaration,  if  any  such  were  made 
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or  accrued,  a  dlscbarge  In  bankruptcy  was 
granted  to  him,  tbe  said  defendant,  by  tbe 
District  Court  of  the  United  States  for  the 
District  of  Maine.  A  certificate  of  such  dis- 
charge under  seal  of  the  said  court  granting 
the  same  Is  hereto  attached." 

At  the  conclusion  of  the  evidence  the  pre- 
siding Justice  ordered  a  verdict  for  the  plaln- 
tlft  for  $454,  and  the  defendant  excepted. 

Exceptions  sustained. 

Argued  before  EMERT,  0.  J.,  and  KINO, 
BIRD,  and  HALEY,  JJ. 

Martin  &  Cook,  for  plaintiff.  Fellows  & 
Fellows,  for  defendant 

PER  CURIAM.  Action  on  the  case  for  de- 
ceit In  addition  to  the  general  issue,  the 
defendant  pleaded  his  discharge  in  bank- 
ruptcy proceedings  commenced  after  the  time 
of  the  alleged  deceit  The  case  cornea  up  on 
exceptions  to  the  ruling  of  the  presiding 
justice  directing  a  verdict  for  plaintiff. 

It  appears  that  the  plaintiff,  his  partner, 
Mr.  Sayles,  and  the  defendant  agreed  to 
organize  a  corporation  to  purchase  a  woolen 
mill  property  in  Uxbrldge,  Mass.  Mr.  Sayles 
was  one  of  the  heirs  owning  the  property  and 
was  to  put  in  his  Interest  for  stock  In  the 
corporation;  |26,000  was  to  be  paid  to  the 
other  heirs,  $1,000  on  September  1,  1909, 
and  the  balance  on  September  15,  1909.  The 
plaintiff  and  the  defendant  were  to  organize 
and  finance  the  corporation  and  each  have  a 
block  of  the  stock  equal  to  that  of  Sayles. 
Tbe  corporation  was  organized  and  the  plain- 
tiff paid  the  expenses  thereof.  Thereafter 
the  plaintiff  and  defendant  went  to  New 
York  and  made  arrangements  with  certain 
brokers  to  undertake  the  financing  of  the 
proposition,  to  whom  It  was  necessary  to 
pay  $64  for  advertising.  l%ls  amount  was 
for  defeidant  to  pay;  but  not  having  the 
money,  he  requested  plaintiff  to  pay  it  for 
him,  saying:  "I  am  all  right  •  •  •  I 
have  been  holding  $30,000  worth  of  wool 
about  two  years,  and  It  has  taken  every  dol- 
lar I  could  get  to  pay  the  storage  on  that 
wool.  I  didn't  want  to  sell  on  a  sacrifice, 
and  I  wQl  finance  the  whole  proposition  in 

00  days."  The  plaintiff  paid  the  $54,  for 
which  defendant  gave  him  his  check  on  a 
Boston  bank.  The  check  was  immediately 
presented,  but  there  was  "no  funds"  to  pay 
it  and  it  has  not  been  paid. 

On  September  1,  1909,  a  note  of  the  corpo- 
ration for  $800  on  SO  days  was  made  and 
signed  on  the  back  by  the  plaintiff,  defend- 
ant and  Sayles.  The  proceeds  of  this  note, 
together  wltii  a  che<^  for  $200  which  plain- 
tiff had  received  from  a  woman  in  Maine  for 
the  sale  of  stock,  was  used  to  pay  the  first 
payment  on  the  property.  With  respect  to 
the  making  of  this  note  the  plaintiff  testi- 
fied: 

"Mr.  Field  came  into  the  ofllce  on  the 
morning  of  September  1st  'Now,'  he  says, 
'we  have  got  to  raise  that  thousand  dollars.' 

1  says,  'Field,  can  you  pay  your  half?'    "Well,' 


he  says,  'there  is  that  $200  check;  we  have 
got  to  have  $800  more  to  go  with  it'  I  says, 
'I  wouldn't  want  to  use  this  woman's  chedc 
if  this  thing  isn't  going  through  all  rights 
because  I  should  feel  that  I  ought  to  pay 
the  woman  back  if  we  used  the  check.'  He 
commenced  to  talk  and  wanted  to  know  if  I 
doubted  bis  financial  condition.  I  says:  'I 
don't  know.  I  suppose  yon  are  all  right' 
He  says,  'I  am,'  and  went  on  to  t^  his  $aO,- 
000  wool  story  and  about  the  sheep  he  owned 
in  his  own  right;  that  he  practically  owned 
a  thousand  sheep.  He  says,  'I  am  good  for 
the  whole  amount'  I  says:  'Field,  I  am 
willing  to  stand  one-half  of  this.  I  will  pay 
$400  and  you  pay  $400,  and  we  will  turn  the 
check  in.'  He  says:  'I  can't  this  morning. 
If  you  will  sign  a  note  with  me — that  Is, 
have  the  woolen  company  on  it  and  Sayles' 
name — ^we  will  take  care  of  it;  I  will  take 
care  of  it  myself.'  He  says,  'And  then  yon 
ain't  losing  but  one-half  anyway,'  and  we 
took  and  signed  the  note." 

On  October  Ist  the  plaintiff  paid  the  note, 
and  also  sent  the  woman  in  Maine  the  $200 
she  had  sent  for  stock. 

The  defendant  was  not  present  at  tbe 
trial,  and  no  evidence  was  presented  In  his 
behalf  other  than  his  discharge  in  bankrupt- 
cy. The  presiding  Justice .  asked  plaintiffs 
attorney  how  much  he  claimed,  and  he  re- 
plied, "For  the  note,  $400,  and  the  check, 
$54."  Thereupon  a  verdict  for  $454  was 
directed  for  the  plaintiff. 

[1]  If  the  evidence  in  the  case  would  have 
warranted  the  Jury  in  returning  a  verdict 
for  the  defendant  tbe  exertions  must  be 
sustained;  otherwise,  overruled. 

[2]  To  sustain  this  action  there  must  be 
clear  and  decisive  proof  of  each  and  all  the 
essential  elements  of  actionable  deceit;  that 
the  defendant  made  a  representation  in  re- 
gard to  a  material  fact;  that  the  representa- 
tion was  false;  that  he  knew  It  was  false,  or 
made  it  as  a  statement  of  fact  of  his  own 
knowledge  not  knowing  if  it  was  true  or 
false;  that  It  was  made  with  Intent  that 
the  plaintiff  should  rely  and  act  upon  it; 
and  that  the  plaintiff  was  ignorant  of  its 
falsity  and  reasonably  believed  it  to  be  true, 
and  relied  upon  it,  and  acted  upon  it  to  bis 
damage.  [3]  Whether  these  elements  existed 
in  this  case  were  questions  of  fact  determi- 
nable from  the  evidence,  and  the  Inferences  to 
be  drawn  from  facts  established  by  the  evi- 
dence. Had  the  case  been  submitted  to  the 
Jury,  they  would  undoubtedly  have  been  Jus- 
tified in  finding  for  the  plaintiff  if  they  ac- 
cepted his  evidence  and  drew  their  inferences 
in  his  favor.  [4]  But  on  the  other  hand, 
would  not  a  verdict  of  a  Jury  in  the  defend- 
ant's favor  be  sustainable  upon  the  evidence 
in  this  case?  It  may  be  conceded  that  a  juzy 
would  not  have  been  Justified  in  this  case 
in  finding  that  the  defendant  did  not  make 
a  false  representation  of  a  material  fact 
knowing  it  to  be  false,  and  with  Intent  that 
it  should  be  acted  upon  by  tbe  plaintiff;  but 
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can  It  be  held  tliat  a  Jtuy  would  not  have 
been  Juatlfled  In  finding  that  the  plaintiff  did 
not  reaaonably  beUeve  the  alleged  represen- 
tations, and  did  not  rely  npon  them,  and 
was  not  Induced  by  th«n  to  pay  the  $64,  or 
sign  the  note,  or  both?  To  make  the  ques- 
tion before  ua  more  concrete,  assume  that  a 
inry  had  made  a  special  finding  that  at  the 
time  the  plaintiff  signed  the  $800  note  he 
did  not  believe  the  defendant's  wool  and 
sheep  story,  and  was  not  Induced  thereby 
to  sign  the  note,  but  signed  It  because  he  was 
personally  Interested  to  have  the  $1,000  paid, 
and  thereby  save  the  option,  and  expected 
the  note  could  be  paid  from  sales  of  stock; 
would  such  finding  by  a  jury  be  sustainable 
in  this  case?  We  are  constrained  to  the  con- 
clusion that  It  would.  Patten  did  not  testi- 
fy that  he  believed  and  relied  upon  Field's 
representation  about  the  wool  and  sheep. 
Why  should  he  have  believed  and  relied  np- 
on this  repres^itatlon  on  September  Ist?  It 
was  made  to  him  in  New  York  on  August 
Stb,  whoi  Field  gave  him  his  worthless 
che^,  represoiting  it  to  be  good,  and  Fatten 
had  hdd  that  dishonored  check  for  nearly 
a  month  as  a  constant  reminder  tliat  Field 
wsB  not  only  financially  worthless,  but  had 
boldly  fUsified  about  the  check.  In  the  ab- 
soice  of  any  statement  by  Patten  that  he 
did  believe  and  rely  upon  the  wool  and  sheep 
story,  that  essential  element  of  the  case  can 
only  be  found  as  an  Inference  from  Patten's 
act  In  signing  the  note.  But  we  do  not  think 
that  Is  the  only  Inference  that  can  be  prop- 
erly drawn  therefrom.  [S]  When  fair-mind- 
ed and  unprejudiced  persons  may  reasonably 
differ  in  the  conclusions  to  be  drawn  from 
nndiapated  facta,  the  question  is  one  of  fact 
for  the  jury. 

For  the  reasons  stated,  it  is  the  opinion  of 
the  court  that  the  case  should  have  been 
cnbmltted  to  the  jury. 

Exertions  sustained. 


KAB8H  BBOS.  A  CO.,  Limited, 
V.    BELLEFLEUR. 

fSopreme  Judicial  Court  of  Maine.     Sipt.  80, 

1911.) 
L  EbcxcrmoN  (S  99*)  — Alias    EZsECtrriON  — 

ScoFS  OF  Reiosdt. 

Scire  facias  on  a  judgment  to  obtain  an 
alias  execution  does  not  lie  under  Rev.  St.  c. 
78,  f  19,  wlieie  upon  the  original  execution 
real  property  lias  lieen  sold  and  not  levied  upon 
^  appraisement  and  set-off;  but  an  amendment 
nay  be  allowed,  striking  out  tlie  words  plead- 
ing tbe  statute. 

[Ed.  Mote. — ^For  other  cases,  see   Execution, 
Oent.  Dig.  U  1.  8:    Dec.  Dig.  S  99.*] 

Z  ScisK  Facias  (|  8*>-7Ai(endiiekt  or  Warr. 

A  writ  of  scire  facias  is  amendable  in  the 

Hiae    oianner  as  declarations   in   other  cases. 

[Ed.  Note.— For  other  cases,  see  Scire  Facias, 

Ceot.  Dig.  i  18;   Dec.  Dig.  |  a*] 


3.  BrxcnoN    or    Reicedixs    ({    7*)— Relief 
Asked. 

A  bill  in  equity  seekinc  to  convert  an  eq- 
uitable title  supposedly  obtained  by  a  sale  on 
execution  into  a  legal  one  does  not  seek  sub- 
stantially the  same  relief  as  scire  facias  to  ob- 
tain an  alias  execution,  go  that  the  doctrine 
of  election  of  remedies  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Dec.  Dig.  7.*] 

4.  Election  or  Remedies  (|  U*)— When  Ex- 
ists. 

Election  exists  where  a  party  has  alter- 
native and  inconsistent  rights,  and  is  deter- 
mined by  the  choice,  but  a  mistaken  selection 
of  a  remedy  that  never  existed  and  its  fruit- 
less prosecution  until  adjudged  inapplicable 
does  not  prevent  the  exercise  of  another,  if  ap- 
propriate remedy,  even  if  inconsistent  with  that 
first  adopted. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  I  14;  Dec.  Dig.  11.*] 

Report  from  Supreme  Judicial  Court, 
Cumberland  County. 

Scire  facias  by  Marsh  Brothers  &  Com- 
pany, Limited,  against  Absolom  0.  Belle- 
fleur,  to  obtain  an  alias  execution.  Defend- 
ant demurred,  and  case  was  reported.  De- 
murrer sustained. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Harry  L.  Cram,  for  plaintiff.  Reynolds  ic. 
Sanborn,  for  defendant. 

BIRD,  J.  Scire  facias  to  obtain  an  aliaR 
execution  upon  a  judgment 

It  appears  from  the  writ  that  plaintiff 
corporation  recovered  judgment  in  the  Su- 
preme Judicial  Court  of  Cumberland  Coun- 
ty on  the  22d  day  of  June,  1909,  against 
the  defendant  for  the  sum  of  $892  damages 
and  costs  Uxed  at  $16.70 ;  that  on  the  26tb 
day  of  June,  1909,  plaintiff  took  out  exe- 
cution upon  this  judgment  in  due  form  of 
law;  that  a  deputy  of  the  sheriff  of  the 
county  on  tbe  17th  day  of  July,  1909,  by 
virtue  of  the  execution,  made  a  seizure  and 
levy  on  certain  real  estate  as  the  property 
of  defendant  and,  after  legal  notice,  sold  the 
same  on  the  21st  day  ot  August  at  public 
auction  to  the  plaintiff;  that  the  execution 
was  returned  as  fully  satisfied;  that  on 
the  13th  day  of  September,  1909,  the  plain- 
tiff brought  Its  bill  in  equity  against  said 
Al>8olom  C.  Bellefleur  and  Mal>el  Bellefleur, 
praying  that  the  deed  by  which  said  Ab- 
solom bad  previously  conveyed  the  real  es- 
tate to  said  Mabel  be  decreed  fraudulent 
and  void;  that,  a  hearing  being  had  on  said 
Mil,  answer,  and  replication,  the  court  found 
the  allegations  of  the  complainant's  bill,  not 
admitted  by  the  answer,  had  not  been  prov- 
ed by  evidence  sufficient  to  warrant  a  de- 
cree against  defendants;  that,  whereas  said 
real  estate  has  not  passed  by  the  seizure, 
levy,  and  sale  and  the  judgment  remains 
wholly  unsatisfied  and  not  reversed  or  an- 
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nulled,  the  plaintiff  is  in  d&nger  of  losing  all 
benefit  from  its  judgment  The  writ  directs 
defendant  to  show  cause  why  an  alias  execu- 
tion should  not  be  Issued  on  the  Judgment 
In  accordance  with  the  provisions  of  section 
19,  of  chapter  78  of  the  Rerised  Statutes. 
To  plaintiffs  writ  defendant  demurs  upon 
the  grounds  following: 

1.  There  is  no  authority  or  warrant  either 
in  statute  or  common  law  for  the  remedy  by 
scire  facias  as  Invoked  by  the  plaintiff, 
where  property  of  a  Judgment  debtor  attach- 
ed upon  the  original  writ  has  been  seized 
by  a  deputy  sheriff  and  sold  at  public  auc- 
tion, as  is  alleged  to  have  been  done  by  the 
plaintiff  in  his  writ. 

2.  If  such  authority  or  warrant  Is  held  to 
exist,  the  plaintiff  has,  by  his  election  to 
pursue  his  remedy  by  blU  in  equity  as  al- 
leged in  his  said  writ,  deprived  himself  of 
the  right  to  any  relief  under,  or  benefit  of, 
his  action  by  scire  facias. 

[1]  Upon  the  first  ground,  rejecting  the 
words  "or  common  law"  as  surplusage,  the 
demurrer  must  be  sustained.  Scire  facias ' 
does  not  lie  under  R.  S.  c.  IS,  i  19,  where 
upon  the  original  execution  real  property 
has  been  sold  and  not  levied  upon  by  ap- 
praisement and  set-off.  Piscataquis  ▼.  Kings- 
bury, 73  Me.  326,  331. 

The  plaintiff,  after  demurrer  filed,  moved 
the  amendment  of  his  writ  by  striking  out 
the  words  "in  accordance  with  the  provi- 
sions of  section  19,  of  chapter  78  of  the  Re- 
vised Statutes  of  Maine,"  and  it  is  stipulated 
by  the  parties  that.  If  the  law  court  sus- 
tains the  demurrer,  it  shall  determine  also  If 
the  writ  is  amendable,  and,  if  so.  If  the  pro- 
posed amendment  may  be  allowed. 

[2]  However  formerly  held,  a  writ  of  scire 
facias  is  unquestionably  amendable  In  the 
same  manner  as  declarations  In  other  cases. 
2  Tidd's  Prac.  (1st  Am.  Ed.)  1038,  1037; 
Poster  on  Scire  Facias,  20,  849,  873,  375; 
Jackson  v.  Tanner,  18  Wend.  (N.  Y.)  526; 
Peacock  v.  People,  83  111.  831.  Whether 
after  plea  of  nul  tlel  record  amendment  may 
be  made  is  not  necessary  to  be  determined. 
It  has  been  held  that  scire  facias,  being  a 
Judicial  writ,  ■  shall  not  abate  for  want  of 
form.  (Foster  on  Scire  Facias,  349);  that 
errors  in  matter  of  form  will  not  be  no- 
ticed on  general  demurrer  (McLellan  v.  C!od- 
man,  22  Me.  308);  that  a  general  demur- 
rer cannot  reach  a  defect  in  the  prayer 
(Barton  ▼.  Yanzant,  1  Mo.  192);  and  tliat  the 
court  will  give  Judgment  according  to  law, 
and  not  according  to  the  prayer  of  the  plain- 
tiff (Snowden  v.  State,  8  Mo.  483,  487).  The 
defect  which  is  the  subject  of  the  first  ground 
of  the  special  demurrer,  being  one  of  torm, 
may  be  amended,  R.  S.  c.  84,  {  10.  The  pro- 
posed amendment  Is  allowable.  See  Mitchell 
V,  Chase,  87  Me.  172,  82  AG.  867. 

[31  Upon  the  second  ground  the  demurrer 


cannot  be  sustained.  The  doctrine  of  elec- 
tion of  remedies  does  not  apply.  The  bill 
in  equity  and  the  writ  of  scire  facias  do 
not  seek  substantially  the  same  relief.  The 
former  sought  to  convert  an  equitable  title 
supiMsedly  obtained  by  sale  upon  execution 
into  a  legal  title.  In  this  the  plaintiff  fail- 
ed. The  execution  remains  in  fact  unsatis- 
fied. The  present  suit  seeks  revival  of  the 
Judgment  and  a  new  execution  thereon. 
Fleming  v.  Courtenay,  95  Me.  135,  49  AtL 
614;  Weeks  ▼.  Edwards,  176  Mass.  463,  57  N. 
B.  701.  Moreover,  the  doctrine  invoked  as 
between  proceedings  at  law  and  In  equity, 
at  least,  relates  only  to  original  suits.  La> 
rausslni  t.  Carquette,  24  Miss.  151. 

The  cases  cited  by  defendant  (Hussey  t. 
Bryant,  96  Me.  49,  49  Atl.  56;  Jordan  v.  Has- 
kell, 63  Me.  193;  Marston  v.  Humphrey,  24 
Me.  513),  as  well  as  Foss  t.  Whltehouse,  M 
Me.  491,  48  AtL  109,  and  Larrabee  t.  Lum- 
bert,  34  Me.  79,  are  readily  dlstingaishable 
from  the  facts  in  the  case  before  us. 

[4]  In  short,  election  exists  when  a  party 
has  alternative  and  inconsistent  rights^  and 
it  is  determined  by  a  manifestation  of  choice. 
But  the  mistaken  selection  of  a  remedy  that 
never  existed  and  its  fruitless  prosecution 
until  it  is  adjudged  inapplicable  does  not 
prevent  the  exercise  of  another,  if  appropri- 
ate, eveii  if  inconsistent  with  that  first 
adopted.  Snow  v.  Alley,  156  Mass.  193,  195, 
80  N.  B.  691;  Bamsdall  ▼.  Waltemeyer,  142 
Fed.  415,  420,  78  0.  C.  A.  615;  note  to  Zim- 
merman T.  Robinson  &  Co.,  5  Am.  &  Ens. 
Ann.  Gas.  962.  See,  also,  Fleming  v.  Court- 
enay, 95  Me.  135,  49  AU.  614;  Weeks  v,  Ed- 
wards, 176  Mass.  453,  57  N.  E.  701. 

Demurrer  sustained. 

Amendment  allowable  on  such  terms  as 
may  be  ordered  at  nisi  prins. 


SPROWL  V.  RANDELIfc 

(Supreme  Judicial  Court  of  Maine.     Sept.  80, 
1911.) 

1.  Courts  (|  202*)— Pbobatb  Coubtb— Right 
OF  Appeal. 

Neither  Rev.  St  c.  65,  SI  28-^,  nor  Rev. 
St  c.  89.  g  7,  eives  a  right  of  appeal  to  an  ex- 
ecutor or  an  administrator  of  one  aggrieved  in 
bis  lifetime  by  an  order  of  a  judge  ot  probate. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  202.  •] 

2.  CoTJBTs  (t  202*)  —  Pbobatb  Coubts  — Ap- 

PBAL  BY  EXECUTOB  OR  ADMINISTRATOR. 

Under  Rev.  St.  e.  65,  §  34,  providing  that 
any  person  claiming  under  an  heir  at  law  shall 
have  the  same  rights  as  the  heir  in  all  pro- 
ceedings in  the  probate  court,  including  rights 
of  appeal,  an  executor  or  administrator  of  a 
deceased  heir  at  law  has  the  same  rights  of 
appeal  that  the  heir  at  law  would  have  if  liv- 
ing. 

[Ed.  Note.— For  other  cases,  see  Gonrta,  Dec. 
Dig.  i  202.»] 
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KxceptloDB  from  Supreme  Judicial  Court, 
Lincoln  County. 

Petition  by  Benjamin  K  Sprowl  against 
Charles  L.  RandeU  for  leave  to  appeal  from 
a  decree  admitting  to  probate  an  Instrument 
as  the  will  of  Adella  E.  Sprowl.  Exceptions 
t>7  defoidant  to  a  refusal  to  dismiss  tbe  peti- 
tion haTlng  been  overrulM,  Fred  W.  Sprowl, 
as  administrator  of  Benjamin  E.  Sprowl,  fil- 
ed an  appeal  from  the  decree  probating  tbe 
will,  and  defendant  moves  to  dismiss  tbe  ap- 
peal.   Exertions  overruled. 

Argued  before  SAVAGE,  SPEAR,  C0& 
NISH,  BIBD,  and  HALEY,  JJ. 

Arthur  S.  LitUefleld,  for  plaintiff.  Rod- 
ney L  Tbompeon  and  W.  H.  Miller,  for  de- 
fendant. 

BIRD,  J.  This  cause  has  already  been 
before  this  court  upon  exceptions  to  the  ac- 
tion of  the  supreme  court  of  probate  in 
oyermllng  the  motion  of  defenda&t  to  dis- 
miss the  petition  of  the  present  appellant's 
intestate  for  leave  to  enter  an  appeal  from 
the  decree  of  the  Judge  of  probate  of  Lin- 
coln county  admitting  to  probate  the  will 
of  Adella  B.  Sprowl  (Sproul)  whose  heir  at 
law  Intestate  was.  107  Me.  274,  78  Atl.  450. 
Pending  the  consideration  of  the  exceptions 
intestate  died.  The  exceptions  having  been 
overruled  by  this  court,  the  appellant  filed 
his  an>eal  and  reasons  of  appeal  in  the  pro- 
bate court  at  Its  term  held  on  the  first  Tues- 
day of  December,  1910,  returnable  at  the  April 
term,  1911,  of  tbe  supreme  court  of  probate 
for  said  county.  In  the  appeal  he  states 
that  appellant  was  duly  appointed  adminis- 
trator of  the  estate  of  Benjamin  B.  Sprowl, 
late  of  Waldoborongh,  deceased,  and  alleges 
that  he  as  such  administrator  and  as  repre- 
senting Benjamin  E.  Sprowl  is  aggrieved  by 
the  decree  of  the  Judge  of  probate  allowing 
the  will  and  appointing  the  appellee  ex- 
ecutor. Upon  the  entry  of  the  appeal  In  the 
supreme  court  of  probate,  the  appellee  mov- 
ed Its  dismissal  for  the  following  reasons: 

(1)  Because  neither  said  appeal  nor  rea- 
sons of  appeal  show  any  right  of  appeal,  and 
are  InsuflScient  in  law. 

(2)  Because  neither  said  appeal  nor  rea- 
sons of  appeal  show  that  Fred  W.  Sprowl 
lias  any  right  of  appeal. 

(3)  Because  neither  said  appeal  nor  rea- 
sons of  appeal  show  that  said  appeal  was 
seasonably  taken. 

Tbe  appellee  states  the  question  really 
raised  to  be  the  construction  of  section  34 
of  diapter  65  of  the  Revised  Statutes. 

[1]  The  appellant  claims  that  he  has  a 
Tight  of  appeal  under  the  general  provi- 
sions found  in  R.  S.  c.  65,  H  28-33,  and 
diaptnr  89,  i  7,  and,  if  not,  that  such  right 
Is  certainly  his  by  virtue  of  R.  S.  c.  65,  {  34. 

We  must  conclude  that  appellant  has  no 
right  of  appeal  under  the  general  provisions 
tbove  referred  to,  dther  alone  or  in  connec- 
tion with  B.  8.  c.  89,  i  7.  The  right  of  ap- 
peal from  any  decree  or  order  of  tit*  pro- 


bate  court  is  conferred  by  statute  only,  can 
extend  no  further  than  the  statute  provides, 
and  must  be  affirmatively  alleged  and  es 
tablished  by  the  case  presented.  Abbott,  Ap- 
pellant, 97  Me.  278,  54  Atl.  755;  Havford  v. 
Bangor,  103  Me.  434,  438,  69  Atl.  688;  Brl- 
ard  V.  Goodale,  86  Me.  100,  29  Atl.  946,  41 
Am.  St.  Rep.  526;  Pettlnglll  v.  Pettlnglll,  60 
Me.  411,  410.  In  sections  28-33,  c.  65,  B.  S., 
Is  found  no  provision  for  the  taking  of  an 
appeal  by  an  executor  or  administrator  of  a 
person  aggrieved,  and  R.  S.  c.  89,  S  7,  pro- 
viding for  the  prosecution  and  defense  by 
executor  or  administrator  of  certain  actions 
pending  or  commenced  during  the  life  of  the 
testator  or  intestate,  Ip,  in  the  case  of  ap- 
peals, strictly  limited  to  those  which  have 
been  made.  A  petition  for  leave  to  enter  on 
appeal,  even  if  granted,  cannot  be  held  to  be 
an  appeal  made  or  taken.  In  the  case  under 
consideration,  the  intestate,  Benjamin  E. 
Sprowl,  was  the  person  aggrieved,  not  his 
administrator. 

[2]  Has  the  appellant  the  right  which  he 
asserts  under  R.  S.  c.  65,  {  347  This  provi- 
sion was  originally  enacted  as  follows :  "Any 
person  claiming  under  an  heir  at  law  shall 
have  the  same  rights  in  all  proceedings  in 
probate  courts,  including  rights  of  appeal, 
that  the  heir  may  have."  Pub.  Laws  1881, 
c.  90.  The  appellee  appareatly  confines  the 
application  of  this  provision  to  the  heirs  of 
an  heir  at  law,  but  we  think  the  construction 
too  narrow.  As  tbe  real  estate  of  a  de- 
ceased person  descends  or  passes  to  bis  heirs 
at  law,  so  his  personal  assets  descend  or 
pass  to  his  executor  or  administrator.  Strout 
V.  Lord,  103  Me.  410,  416,  69  AU.  694;  Hem- 
menway  v.  Lynde,  79  Me.  299,  301,  9  Atl. 
620.  They  vest  immediately  in  the  executor 
or  administrator  (Dalton  v.  Dalton,  61  Me. 
170,  172,  17S).  And  It  has  been  held  that  the 
administrator  represents  the  person  of  bis 
intestate  in  relation  to  his  personal  estate. 
M'Vaughters  v.  Elder,  2  Brev.  (S.  C.)  307, 
313.  Such  being  the  case,  the  administrator 
Is  certainly  as  much  one  who  claims  under 
the  heir  at  law  as  an  assignee  of  the  heir 
at  law.  Stilphen,  Appellant,  100  Me.  146, 148, 
60  Atl.  868.  The  interest  of  the  deceased 
heir  goes  to  his  administrator,  not  to  his 
heirs.  Storer  v.  Blake,  31  Me.  289.  If,  un- 
der this  provision,  the  heir  (or  his  assignee) 
of  the  heir  at  law  alone  may  appeal,  the 
administrator  who  is  in  possession  of  and 
responsible  for  all  the  goods  and  chattels, 
rights,  and  credits  of  his  intestate  Is  with- 
out remedy,  If  the  heir  or  his  assignee  re- 
fuses to  act  As  representatives  of  the  same 
estate,  we  should  have  the  administrator 
prosecuting  an  appeal  made  by  the  deceased 
heir  and  an  heir  prosecuting  another  which 
the  deceased  had  not  made.  If  success  at- 
tended tbe  latter,  the  fruits  of  the  appeal 
would  immediately  pass  to  the  administrator 
of  the  deceased  heir,  aod  not  to  his  success- 
ful heir— the  appellant.  The  administrator 
Is  directly  affected  in  his  pecuniary  interest, 
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tbe  heir  Imt  indirectly.  The  constructton 
we  give  it  renders  section  34  of  chapter  65, 
R.  S.,  in  harmony  -with  the  other  provisions 
of  statute  as  interpreted  by  prior  adjndica- 
tions.  Downing,  Appellant,  t.  Porter,  9 
Mass.  386;  Yeazie  Bank  t.  Yonng,  S3  Me. 
555,  560;  Grant  v.  Bodwell,  78  Me.  462,  7 
Atl.  12;  Sttlphen,  Appellant,  ubi  supra. 

The  deceased  intestate,  Benjamin  ti. 
Sprowl,  upon  the  decision  of  the  law  conrt 
above  referred  to,  would,  if  living,  liave  had 
the  right  to  enter  his  appeal  and  prosecute 
it  to  conclusion.  His  administrator,  as  one 
claiming  under  him,  has  the  same  right  as 
his  Intestate  to  do  so. 

Attention  is  called  to  the  fact  that  the  ap- 
peal alleges  that  the  appellant  is  aggrieved, 
but  it  is  fairly  Inferable  from  the  other  facts 
stated  that  his  intestate  was  aggrieved,  and 
that  the  appellant  prosecptes  the  appeal  as 
bis  administrator. 

Ebcceptions  overruled. 


FOURNIER  V.  YORK  MFG.  CO. 

(Supreme  Judicial  Court   of  Maine.     Oct 
2,  1911.) 

1.  Master  and  Sebvant  ({  265*)— Injubt  to 
Servant  —  Contributobt  Neoliobncb  — 
Bdbden  of  Pboof. 

The  burden  is  on  plaintiff  to  show  affirm- 
atively that  decedent  did  not,  by  his  own  fault, 
either  directly  or  by  legitimate  inference  con- 
tribute to  the  accident  which  caused  his  death. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  908;    Dec.  Dig.  i  285.*] 

2.  Master  and  Servant  (|  266*)— Injury  to 
Servant — CoNiBiBirroRY    Negligence. 

Where  the  death  of  an  employ^  was  caused 
by  his  own  act  in  producing  a  contact  with  a 
fuse  box  in  a  power  house,  it  must  affirmatively 
appear  that  in  doing  the  act  he  was  not  negli- 
gent but  in  the  exercise  of  due  care, 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  908;    Dec  Dig.  {  205.*] 

3.  Master  and  Servant  (|  265*)— Injubt  to 
Sebvant  —  Conteibutort  Neqliqence  — 
Evidence. 

Where  an  employe  in  a  power  house  was 
injured  apparently  by  coming  in  contact  with 
a  fuse  box,  and  there  was  no  evidence  whether 
he  was  reasonably  attentive  and  alert  to  avoid 
such  contact,  and  he  had  worlced  for  defendant 
some  time,  during  which  the  power  house  was 
constructed,  and  bad  worked  in  the  power 
house,  the  burden  was  on  plaintiff  to  show  that 
the  intestate  was  in  the  exercise  of  due  care, 
and  did  not  negligently  contribute  to  the  injury 
which  caused  his  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  908;   Dec.  Dig.  §  265.*] 

Report  from  Snpreme  Jndiclal  Court,  York 
County. 

Action  by  Pbllomen  Foumler  against  the 
York  Manufactaring  Company.  Case  report- 
ed.   Judgment  for  defendant 

Action  of  tort  brought  under  the  provisions 
of  Pub.  Laws  Me.  1909,  c.  258,  known  as  the 
"Employer's  Liability  Act,"  to  recover  dam- 
ages for  the  death  of  the  plaintiff's  intestate 


while  he  was  employed  in  the  defendant's 
power  house,  and  caused  by  the  alleged  neg- 
ligence of  the  defendant  Plea,  the  general 
issue.  At  the  conclusion  of  the  evidence, 
counsel  for  the  defendant  moved  that  a  ver- 
dict be  directed  for  the  defendant  The  mo- 
tion was  overruled.  The  case  was  then  with- 
drawn from  the  Jury  and  reported  to  the 
law  court,  with  the  stipulation  that  "if  the 
motion  for  the  direction  of  a  verdict  for 
the  defendant  should  have  been  granted,  or 
if  the  decision  shall  otherwise  be  for  the  de- 
fendant, Judgment  shall  be  entered  for  the 
defendant  If  the  decision  be  for  the  plain- 
tiff, the  law  court  is  to  assess  the  damages." 
Argued  before  WHITEHOUSB,  a  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
BIRD,  JJ. 

Geo.  F.  &  Leroy  Haley,  for  plaintiff. 
Cleaves,  Waterhonse  &  Emery,  for  defend- 
ant 

KINO,  J.  Action  of  tort  by  the  adminis- 
tratrix of  the  estate  and  widow  of  Charles 
Fournler,  under  the  provisions  of  chapter 
258,  Laws  1909,  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate  while  be 
was  employed  in  the  defendant's  power 
bouse,  alleged  to  have  been  caused  by  the  de- 
fendant's negligence  in  not  warning  him  of  a 
danger  incident  to  the  place  where  be  was 
directed  to  work.  The  case  is  before  this 
court  on  report. 

The  plaintiff's  intestate  and  two  other 
workmen  were  directed  by  the  defendant's 
"boss  piper"  to  remove  a  short  section  of  a 
six-inch  iron  pipe  connecting  two  pumps  in 
the  power  house,  and  replace  it  with  another 
piece  of  pipe  to  which  was  to  be  attached 
an  air  chamber.  One  of  the  three  workmen, 
Charles  Dawley,  was  an  experienced  pipe 
fitter,  and  the  other  two,  Foumler  and  Evans, 
were  common  laborers  or  helpers.  The  six- 
inch  pipe  was  parallel  with  the  floor  of  the 
power  house,  and  its  top  eight  feet  and  ten 
inches  above  the  floor.  The  distance  from 
the  top  of  this  pipe  to  the  ceiling  was  seven 
feet  and  one  inch.  Sixteen  inches  behind 
and  about  thirty-two  inches  above  the  six- 
inch  pipe,  and  apparently  parallel  with  it, 
was  a  tbree-lnch  steam  pipe.  The  distance 
from  the  steam  pipe  to  the  celling  was  four 
feet  and  five  inches.  Upon  the  ceiling  of 
the  power  house  was  a  "network''  of  in- 
sulated electrical  wires,  carrying  a  strong 
and  dangerous  current  of  electricity.  Nearly 
directly  over  the  piece  of  pipe  to  be  removed 
and  attached  to  the  ceiling  was  a  "fuse  box," 
so  called,  about  seven  inches  square,  and 
projecting  down  from  the  ceiling  about  two 
inches  and  a  half.  To  be  more  descriptive, 
there  were  three  fuse  "blocks",  each  about 
seven  inches  long  and  two  and  one-half  inch- 
es wide  placed  side  by  side.  These  fuse 
bloclu  were  of  porcelain  with  brass  or  copper 
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tetmlials"  Inserted  Into  tbem  to  whlcb  Hie 
irires  were  attached,  and  between  the  ter- 
minals was  a  "fuse,"  go  constructed  that,  In 
case  of  a  short  circuit.  It  would  quickly  melt 
or  bom  oat,  thna  serving  as  a  safety  device- 
The  evidence  tends  to  show  that  if  some  part 
of  a  person  should  come  in  contact  with  two 
of  the  terminals  at  the  same  time,  or  should 
come  in  contact  with  one  terminal  while  the 
person  was  standing  on  an  Iron  pipe  or  some 
other  thing  connected  with  the  ground,  when 
1  current  of  electricity  is  on  the  wires,  a 
short  circuit  would  result,  and  the  person 
voold  receive  a  shock.  The  fuse  box  was  not 
oorered  in,  and  accordingly  the  terminals 
veie  exposed. 

Mr.  Dawley,  the  experienced  pipe  fitter, 
hiring  screwed  an  eye-bolt  Into  the  celling 
abont  12  inches  from  the  center  of  the  fuse 
tox,  directed  the  plaintiff's  intestate  to  atr 
tacb  a  dialn  tackle  and  fall  to  the  eye-bolt 
for  nse  in  removing  and  replacing  the  piece 
of  pipe.  Dawley  thus  described  what  he  saw 
of  tbe  accident  to  Foumler:  "Q.  How  did  he 
start  to  get  op?  A.  He  passed  tbe  dialn 
and  fail  to  Bvans  on  the  pump,  got  np  on 
tbe  pipe  himself,  and  Evans  passed  him  the 
fall.  •••(}.  What  happened  then,  what 
do  yon  next  know?  ▲.  The  next  I  knew 
Mr.  Uma  hollered.  *  •  •  Q.  Did  you 
look  op7  A.  I  looked.  Q.  Where  was  Four- 
nier?  A.  Well,  he  appeared  to  be  hanging 
ap  In  some  way.  Q.  Hanging  on  tbe  pipe? 
A.  No ;  up  overhead  somewheres.  Q.  Seem- 
ed to  be  banging  to  the  celling,  didn't  he? 
A.  Tea.  Q.  Did  he  still  hold  tbe  tackle  and 
Jail?  A.  He  did.  Q.  What  did  you  do?  A. 
I  lioUered  for  them  to  shut  off  the  power. 
•  •  •  Q.  Did  they  shut  it  off?  A.  They 
did.  Q.  What  happened  then?  A.  He  drop- 
ped. Q.  To  the  floor?  A.  Yea.  Q.  What  he 
had  in  his  hands  dropped  with  hlmV  A.  It 
dropped  first  Q.  He  never  showed  any  signs 
of  life,  did  be?    A.  No,  sir;  he  didn't" 

In  cross-examination  Mr.  Dawley  was  ask- 
ed if  he  did  not  state  to  a  representative  of 
tlM  defendant  company  on  the  day  of  the 
accident  that,  when  he  looked  up,  Founder's 
feet  were  on  tbe  six-inch  pipe,  and  be  an- 
swered: "That  if  the  way  it  looked  to  me. 
(^  That  iB  the  way  it  looks  to  yon  now  as 
Jfln  recaU  it?  A.  Yea."  He  further  stated 
that,  as  he  looked  up,  it  appeared  to  him 
that  Fonmier  was  standing  apparently  erect, 
witli  bis  bandfi  in  front  of  him,  still  hold- 
lot  tbe  chain  tackle.  Evans  was  not  at  the 
Mai;  ndther  party  knowing  of  his  where- 
ilwnta.  Dr.  Thompson,  who  was  called  to  the 
twwer  house  immediately  after  tbe  accident 
and  examined  tbe  body  before  it  was  remov- 
fi,  noted  a  small  abrasion,  "a  *  *  *  place 
*Inre  the  skin  was  scraped  off,"  above  tbe 
ejebrows,  bnt  discovered  no  other  marks  or 
Ktemal  evidence  of  Injuries.  The  undertaker, 
Mr.  Bradbury,  testified  that,  in  addition  to 
the  slight  abrasion  of  tbe  skin  which  tbe  doc- 
tor noted,  he  discovered,  in  bis  examination 
M  the  body  at  tbe  morgue,  "a  small  red 


spot  on  the  top  of  the  head.  Q.  Wbat  did 
the  red  spot  have  the  appearance  of?  A. 
Well,  that  would  indicate  several  things,  of 
course,  but  It  was  similar  to  a  little  bum, 
not  a  wound  or  anything  of  the  kind,  a 
very  small  place  it  was.  *  *  *  Q.  As 
large  as  what?  A.  I  should  say  about  the 
size  of  a  dime,  as  I  recall  it  now.  Q.  It 
looked  red?  A.  Just  a  little  red."  Tbe 
foregoing  is  substantially  all  tbe  evidence 
relating  to  tbe  canse  of  Fonmier's  death. 

The  plaintiff  contends  that  it  can  be 
reasonably  and  logically  inferred  from  thi» 
evidence  that  Fonmier's  death  was  caused 
by  an  electric  shock  resulting  from  a  con- 
tact of  tbe  top  of  his  bead  with  the  fuse 
box. 

On  tbe  other  hand,  the  defoidant  insists 
that  such  is  not  a  reasonable  inference,  con- 
tending that  if  a  cnrrent  of  electricity  snffl- 
cient  to  produce  instant  death  had  entered 
Fournler's  body,  there  would  have  been  more 
external  evidence  of  it  than  the  very  small 
red  spot  on  tbe  top  of  the  head,  as  testified 
to  by  tbe  undertaker,  bnt  not  discovered  by 
the  physician;  also,  that  if  Fonmier  stood 
on  the  six-indi  pipe,  as  It  appeared  to  Daw- 
ley he  did,  or  if  he  stood  with  one  foot  on 
that  pipe  and  the  other  on  the  three-inch 
steam  pipe,  it  would  have  been  physically 
impossible  for  his  head  to  have  come  in  con- 
tact with  the  fuse  box;  and,  still  further, 
that  it  is  nnreasonabie  to  suppose  that  be 
attempted  to  stand  with  both  feet  on  the  three- 
inch  steam  pipe,  which  was  only  four  feet 
and  five  inches  below  tbe  celling.  Moreover, 
the  defendant  urges  that  under  all  tbe  cir- 
cumstances disclosed  in  the  case,  it  is  not 
unreasonable  to  conclude  that  Fournler's 
death  was  the  result  of  heart  disease,  and  in 
support  of  this  the  plaintiff  relies  upon  the 
testimony  of  Dr.  Thompson  as  tending  to 
show  that  death  from  heart  disease  might  be 
as  sudden  as  the  death  of  Foumler,  and  that 
he  discovered  nothing  in  his  examination  of 
the  body  that  enabled  him  reasonably  to  de- 
termine whether  his  death  was  caused  by  an 
electric  shock  or  by  heart  disease. 

Tbe  defendant  also  claims  that  there  was 
no  negligence  on  its  part  in  not  expressly 
warning  Foumler  of  the  fuse  box  and  its 
dangerons  character,  because  either  he  knew 
of  it,  or  by  the  exercise  of  ordinary  care 
would  have  known  of  It  and,  further,  be- 
cause it  was  not  reasonably  to  be  anticipated 
that  the  three  workmen  would  undertake  to 
secure  a  tackle  to  tbe  ceiling  of  the  power 
house  among  the  electric  wires  and  beside 
tbe  fuse  box,  when  the  work  to  be  done  could 
have  been  performed  in  an  easier  and  safer 
way  from  the  floor.  Again,  the  defendant 
contends  that  Dawley,  who  directed  Fouml- 
er to  hook  the  tackle  to  the  eye-bolt,  was  not 
a  person,  "who  was  Intrusted  with  and  was 
exercising  superintendence,  and  whose  sole 
or  principal  duty  was  that  of  superintend- 
ence, or,  in  the  absence  of  such  superintend- 
ent," was  "acting  as  superintendent  with  the 
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authority  or  consent"  of  the  defendant,  with- 
in the  meaning  of  chapter  258,  Laws  1909. 

We  do  not  find  It  necessary,  however,  to 
determine  the  question  of  the  defendant's 
negligence,  nor  whether  Dawley  was  a  su- 
perintendent within  the  terms  of  the  statute, 
since  In  the  opinion  of  the  court  the  plaln- 
tlft's  case  Is  otherwise  fatally  defective. 

The  defendant's  contention  that  the  canse 
of  Foumler's  death  Is  not  sufficiently  proved, 
but  Is  left  as  a  matter  of  conjecture  only,  Is 
not  without  much  weight,  and  yet,  If  that 
were  the  only  objection  to  the  plaintiff's  case, 
we  might  hesitate  to  decide  that  from  all 
the  evidence  an  Inference  might  not  reason- 
ably be  drawn  that  In  some  way  Fournler 
received  an  electrical  shock  which  caused 
bis  death.  But,  assuming  that  inference  In 
the  plaintiff's  favor,  still  the  case  Is  fatally 
defective,  for  there  Is  no  evidence  to  show 
that  the  deceased  was  In  the  exercise  of  due 
care.  [1]  The  burden  was  on  the  plaintiff  to 
show  affirmatively,  either  directly  or  by  le- 
gitimate inference,  tliat  Fournler  did  not  by 
his  own  fault  contribute  to  the  accident 
which  caused  his  death.  This  principle  Is 
flrmly  settled  in  the  decisions  of  this  court. 
See  Gleason  v.  Bremen,  50  Me.  222;  State 
V.  Maine  Central  R.  R.  Co.,  76  Me.  367,  49 
Am.  Rep.  622;  McLane  v.  Perkins,  92  Me. 
39,  42  Atl.  256,  43  L.  R.  A.  487;  Cunningham 
V.  Iron  Works,  92  Me.  601,  43  AtL  106.  The 
case  is  clearly  distinguishable  from  those 
where  a  plaintlfC  is  Injured  while  merely  pas- 
sive in  the  care  of  the  defendant,  without 
any  active  agency  on  his  own  part  in  the 
matter,  or  where  a  laborer,  rightfully  In  his 
place  In  the  performance  of  his  duty,  Is  neg- 
ligently Injured  by  some  extraneous  Interfer- 
ence not  reasonably  to  be  anticipated  In  the 
exercise  of  the  care  to  be  expected  of  pru- 
dent men  in  like  situations,  or  where  he  has 
an  assurance,  express  or  Implied,  that  he 
win  receive  timely  warning  of  any  such  In- 
terference, as  pointed  out  In  Magulre  v. 
Fltchburg  Railroad,  146  Mass.  379,  15  N.  B. 
904.  In  this  case  Fournler  was  not  passive 
in  the  care  of  the  defendant  but  active.  [2] 
It  was  his  act  that  produced  the  contact  with 
the  fuse  box,  if  there  was  a  contact,  and 
therefore  It  should  affirmatively  appear  that 
in  doing  that  act  he  was  not  negligent  but 
in  the  exercise  of  due  care. 

[3]  But  of  this  there  Is  no  evidence.  Daw- 
ley  says  that  he  (Fournler)  "got  up  on  the 
pipe  himself,  and  Evans  passed  him  the  fall." 
What  he  did  further  does  not  appear.  It  is 
wholly  left  to  conjecture.  There  Is  no  evi- 
dence tending  to  show  that  he  did  not  know 
of  the  fuse  box  and  of  Its  dangerous  char- 
acter. He  was  an  Intelligent  person,  had 
ivorked  for  the  defendant  some  time,  during 
which  the  power  house  was  constructed,  and 
had  worked  some,  at  least,  in  the  power 
bouse.    The  room  was  light,  and  there  was 


nothing  to  prevent  his  seeing  flie  network  of 
wires  on  the  ceiling,  and  the  fuse  box  was 
directly  before  his  eyes  when  he  looked  up 
to  the  eye-bolt  Whether  he  did  In  fact 
know  of  it  before,  or  then  saw  it  and  ap- 
preciated the  danger  from  contact  with  it, 
we  do  not  know.  He  may  have.  No  person 
who  saw  the  accident  Itself  has  Informed  us 
how  it  happened  that  Fournler  came  In  con- 
tact. If  be  did,  with  the  fuse  box.  Wheth- 
er he  was  reasonably  attentive  and  alert  to 
avoid  such  a  contact  or  In  a  moment  of 
thoughtless  Inattention  by  some  careless  move 
came  against  It,  does  not  appear  in  evi- 
dence. The  burden  was  on  the  plaintiff  to 
show  that  her  Intestate  was  In  the  exercise 
of  due  care,  and  did  not  negligently  contribute 
to  the  injury  which  caused  bis  death.  This 
in  the  opinion  of  the  court  she  has  failed 
to  do,  and,  In  accordance  with  the  stipula- 
tion of  the  report,  the  entry  must  be: 
Judgment  for  defendant 

HALDY,  J.,  having  bem  of  counsel,  did 
not  sit 


SIEOEL  V.  MBORAW. 

(Supreme   Court   of    Pennsylvania.      May    17i 
1911jr 

Appeal  and  Ebbob  ({  1010*)— Review— Fikd- 
iNGs  OF  Fact. 

Findinm  of  fact  that  arbitrators  were  not 
guilty  of  misconduct  will  not  be  reversed,  when 
based  on  sufficient  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C^nt  Dig.  $$  3979-3982;  Dec  Dig.  i 
1010.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Clarence  R.  Slegel  against  John 
Megraw.  From  an  order  discharging  a  rule 
to  set  aside  an  award  of  arbitrators,  defend- 
ant appeals.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

I.  Hazleton  Mirkil  and  J.  Hibbs  Buckman, 
for  appellant  Frank  P.  Prlcbard  and  Rob^c 
James  Elarley,  for  appellee^ 


PER  CURIAM.  The  learned  Judges  of  the 
common  pleas  carefully  considered  the  testi- 
mony in  support  of  the  rule  to  show  canse 
why  the  report  of  the  arbitrators  should  not 
t>e  set  aside,  and  found  tiuit  the  allega- 
tions of  misconduct  were  not  sustained.  This 
finding  appears  to  be  fully  sustained  by  the 
testimony.  Nothing  short  of  clear  error 
would  warrant  us  In  disturbing  it 

The  order  of  the  court  discharging  the  rule 
Is  affirmed,  at  the  cost  of  the  appellant 
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OOMMOITWElAI/rH  ex  rel.  BARRATT  ▼. 

McAFBE,  Secretary  of  the 

Commonwealth. 

(Sapteme  Court  of  PennsylTania.     May  IT. 
1911.) 

L  JCDQXB  a  8*)— EiLKOTIOlf— OoRsnTinionAi. 

OoDBt  art.  5,  i  16,  provides  that  district 
jnd^  shall  be  elected  and  hold  office  for  the 

riod  of  10  years.  Const.  Amend.  1900  (P. 
949)  of  article  8,  i  S,  provides  for  the  elec- 
,tion  of  judges  on  the  Tneada^  next  following 
'the  first  Mondav  of  November  in  odd-numbered 
rears.  A  schedule  to  the  amendment  provides 
iliat  district  judges  holding  office  at  the  date  of 
the  approval  of  the  amendment,  whose  terms 
of  office  expire  in  1911,  shall  continue  to  hold 
their  offices  until  the  first  Monday  in  Jannary, 
1912.  Act  AprU  30,  1874  (P.  L.  U8),  provides 
that  the  terms  of  judges  thereafter  elected  shall 
commeaoe  on  the  first  Monday  of  January  suc- 
ceeding their  election.  Held,  that  an  election 
cannot  be  held  in  November,  1911,  to  fill  the 
office  of  a  judge  of  the  court  of  common  pleas 
or  orphans^  court  whose  term  expires  on  Janu- 
ary 1,  1913. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
IHg.|a»] 

2:  JrsoES  (f  7*)— Tebx  or  Omo— Bztkn- 

810K— COHOTITDTIONAI,   IiAW. 

Acta  1911,  p.  9,  i  2,  providing  that  dis- 
trict and  other  judges,  whose  commissions  ex- 
pire on  the  first  Monday  of  Janua^  in  odd- 
Dombered  years,  eihall  hold  their  offices  until 
the  first  Monday  of  January  in  the  following 
even-numbered  year,  is  unconstitutional,  as  an 
attempt  to  extend  the  term  of  the  judges  l>eyond 
the  limit  fixed  by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dw.  f  7.»] 

3.  JXTBOEB   (I   8*)  — Vaoanot  — Appointiibnt 

BT  GOVBBNOR. 

Where  a  judicial  term  ends  on  the  first 
Monday  of  January,  1913,  a  vacancy  exists 
which  must  be  filled  by  the  Governor  under 
Const,  art.  4,  |  8. 

[E:d.  Note.— For  other  cases,  see  Judges,  Dec. 
I>i«.  I  8.»] 

4.  OmcKBS  (i  56«)— "Yacakot." 

The  word  "vacancy,"  as  applied  to  an  of- 
fice, has  no  technical  meaning.  An  existing 
office  without  an  incumbent  is  vacant.  There 
is  no  basis  for  the  distinction  that  it  applies 
only  to  an  office  vacated  by  death,  resignation, 
or  otherwise  (citing  8  Words  and  Phrases, 
T2S9). 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  11  76-84 ;    Dec.  Dig.  {  55.*] 

Fell,  G.  J.,  and  Brown,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Application  by  the  Commonwealth,  on  the 
idatlon  of  Norrla  S.  Barratt,  for  writ  of 
mandamnB  against  Robert  McAfee,  Secretary 
of  the  Commonwealth.  From  an  order  dis- 
ndmlng  the  petition,  relator  appeals.  Af- 
firmed. 

Knnkel,  P.  J.,  filed  the  following  opinion: 
"This  canse  has  been  submitted  to  us  wlth- 
ont  argument,  with  the  suggestion  that  we 
dull  enter  a  judgment  pro  forma,  so  that 
the  qneetion  may  be  speedily  and  authorita- 
tively settled  by  the  Supreme  Court.    How- 


ever, we  prefer  to  state  onr  reasons  for  our 
Judgment. 

"The  relator  is  a  Judge  of  the  court  of 
common  pleas  No.  2  of  Philadelphia,  in  the 
First  Judicial  district  of  Pennsylvania.  He 
was  duly  elected  for  the  constitutional  term 
of  10  years,  commencing  on  the  first  Monday 
of  January,  1903,  and  ending  on  the  first 
Monday  of  January,  1913. 

"By  the  constitutional  amendment  of  No- 
vember 2,  1909,  the  election  of  Judges  can 
take  place  only  In  odd-numbered  years.  The 
act  of  April  30,  1874  (P.  L.  118),  provides 
that  the  term  of  judges  'shall  commence  on 
the  first  Monday  of  January  next  succeed- 
ing their  election.'  The  relator  contends  that 
as  the  year  immediately  preceding  the  termi- 
nation of  his  term  is  an  even-numbered  year, 
in  which  no  election  for  the  o£Bce  of  Judge 
can  lawfully  be  held,  the  appropriate  time 
for  the  election  of  his  successor  Is  in  the 
present  year,  1911,  and  he  accordingly  filed 
a  petition  for  the  printing  of  his  name  upon 
the  ballot  for  the  June  primary,  1911,  with 
the  Secretary  of  the  Commonwealth,  request- 
ing him  to  certify  his  name  for  printing 
upon  the  primary  ballot.  The  Secretary  of 
the  Couunonwealth  has  refused  to  so  certify, 
and  the  relator  now  asks  that  he  be  directed 
to  comply  with  his  request 

"Upon  the  presentation  of  the  relator's  pe- 
tition, the  respondent  made  answer,  waiving 
issuance  of  the  alternative  writ,  admitting 
all  the  facts  alleged  in  the  petition  and 
claiming  that  his  refusal  to  certify  relator's 
name,  as  requested,  Is  entirely  legaL  The 
question,  therefore,  is  one  of  law. 

"The  Constitution  and  statutory  provisions 
relative  to  the  subject  are  as  follows: 

"(1)  Article  6,  S  15,  of  the  Constitution: 
'All  Judges  required  to  be  learned  in  the  law, 
except  the  Judges  of  the  Supreme  Court, 
shall  be  elected  by  the  qualified  electors  of 
the  respective  districts  over  which  they  are 
to  preside,  and  shall  hold  their  offices  for  the 
period  of  ten  years,  If  they  shall  so  long 
behave  themselves  well.' 

"(2)  Act  of  April  30,  1874  '(P.  L.  118): 
That  the  term  of  office  of  judge  of  the  Su- 
preme Court  and  other  judges  learned  In  the 
law  hereafter  elected  shall  commence  on  the 
first  Monday  of  January  next  succeeding 
their  election,  and  they  shall  be  commis- 
sioned accordingly-' 

"(3)  Constitutional  amendment  of  article 
8,  S  3,  adopted  November  2,  1909  (P.  L.  951): 
'AH  elections  for  judges  of  the  courts  of  the 
several  judicial  districts  •  •  •  shall  be 
held  on  the  municipal  election  day,  namely, 
the  Tuesday  next  following  the  first  Monday 
of  November  In  each  odd-numbered  year,  but 
the  General  Assembly  may  by  law  fix  a 
different  time,  two-thirds  of  all  the  members 
of  each  House  consenting  thereto ;  provided, 
that  such  election  shall  always  be  held  in  an 
odd-numbered  year.' 
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"(4)  Article  4  i  8;  of  the  Constltatlon:  'He 
[the  Governor]  sball  nominate,  and,  by  and 
wltb  the  advice  and  consent  of  two-thirds  of 
all  the  members  of  the  Senate,  appoint  a  sec- 
retary of  the  commonwealth  and  an  attorney 
general  during  pleasure,  a  superintendent  of 
public  instruction  for  four  years,  and  such 
other  officers  of  the  commonwealth  as  he  is 
or  may  be  authorized  by  the  Constitution  or 
by  law  to  appoint;  he  sball  have  power  to 
fill  all  vacancies  that  may  happen.  In  offices 
to  which  he  may  appoint,  during  the  recess 
of  the  Senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next 
session;  he  shall  have  power  to  fill  any  va- 
cancy that  may  happen,  during  the  recess  of 
the  Senate,  In  the  office  of  Auditor  General, 
State  Treasurer,  Secretary  of  Internal  Af- 
fairs or  Superintendent  of  Public  Instruction, 
in  a  judicial  office,  or  in  any  other  elective 
office  which  he  Is  or  may  be  authorized  to 
flU;  if  the  vacancy  shall  happen  during  the 
session  of  the  Senate,  the  Governor  shall 
nominate  to  the  Senate,  before  their  final 
adjournment,  a  proper  person  to  fill  said  va- 
cancy; but  in  any  such  case  of  vacancy.  In 
an  elective  office,  a  person  shall  be  chosen  to 
said  office  on  the  next  election  day  appro- 
priate to  such  office  according  to  the  provi- 
sions of  this  Constitution,  unless  the  vacancy 
shall  happen  within  two  calendar  months  im- 
mediately preceding  such  election,  in  which 
case  the  election  for  said  office  shall  be  held 
on  the  second  succeeding  election  day  ap- 
propriate to  such  office.' 

"(5)  Schedule  to  constitutional  amendment 
of  November  2,  1909:  'All  Judges  for  the 
courts  of  the  several  Judicial  districts  •  *  • 
holding  office  at  the  date  of  the  approval 
of  these  amendments,  whose  term  of  office 
may  end  In  the  year  1911,  shall  continue  to 
hold  their  offices  until  the  first  Monday  of 
January,  1912.' 

[2]  "(6)  Act  of  March  2,  1911,  in  Its  sec- 
ond section,  provides  as  follows:  'All  Judges 
of  the  courts  of  the  several  Judicial  districts, 
associate  Judges  and  county  officers  holding 
office  at  the  date  of  the  approval  of  said 
amendments,  whose  commissions  expire  on 
the  first  Monday  of  January  in  an  odd-num- 
bered year,  shall  continue  to  hold  their  of- 
fices imtil  the  first  Monday  of  January  in  the 
following  even-numbered  year.' 

"This  second  section  of  the  act  of  March 
2,  1911,  Just  quoted,  is  an  attempt  to  extend 
the  constitutional  terms  of  Judges  beyond 
the  limit  fixed  by  the  Constitution,  and  is 
therefore  of  no  validity  for  that  purpose. 
Commonwealth  v.  Sheatz,  228  Pa.  301,  77 
AU.  647. 

[1]  "The  question  to  be  determined  is.  Can 
the  successor  of  a  Judge,  whose  term  ends 
on  the  first  Monday  in  January,  1913,  be 
lawfully  elected  at  the  November  election 
1911? 

'The  present  contention  arises  solely  from 
the  operation  of  the  constitutional  amend- 
ment limiting  Judicial  elections  to  odd-num- 


bered years.  Several  theories  are  suggested 
for  the  adjustment  of  conditions  to  this  limi- 
tation. One  is  that  the  act  of  April  30, 
1874,  has  either  been  entirely  rq;>ealed  by 
the  amendment  of  the  Constitution  In  1909, 
or  has  been  so  modified  thereby,  when  the 
term  ends  In  January  of  an  odd-numbered 
year,  as  to  permit  an  election  in  Ntovember 
of  the  last  preceding  odd-numbered  year. 

"The  act  of  AprU  30,  1874  (P.  L.  118),  pro- 
vides that  the  terms  of  all  Judges  learned  in 
the  law  'shall  commence  on  the  first  Monday 
of  January  next  succeeding  their  election." 
There  Is  no  language  in  the  amendment  limit- 
ing the  election  to  odd-numbered  years  which 
Indicates  any  intuition  to  either  repeal  or 
modify  the  act  of  1874,  fixing  the  commence- 
ment of  Judicial  terms.  The  relator's  term 
continued  until  the  first  Monday  of  January. 
1913.  To  permit  the  election  of  his  succes- 
sor In  1911,  nearly  14  months  before  the 
commencement  of  the  official  term,  would  be 
in  disregard  of  the  provisions  of  this  stat- 
ute, and  would  be  without  precedent  in  Penn- 
sylvania, so  far  as  we  are  advised.  To  so 
hold  would  result  in  confusion  and  uncer- 
tainty, because  if,  after  the  election  of  a 
successor  to  the  relator  In  1911,  the  relator 
should  die  or  resign  a  vacancy  would  be 
created,  whld>  would  be  filled  by  executive 
appointment,  and  that  would  be  followed  by 
another  election.  It  is  within  the  limits  of 
possibility  that  some  person  other  than  the 
relator  might  be  elected  In  November,  1911, 
and  then,  in  the  event  of  the  death  or  resig- 
nation of  the  relator  before  the  end  of  bis 
present  term,  the  vacancy  would  be  filled  b.v 
executive  appointment  until  the  first  Mon- 
day in  January,  1914,  followed  by  an  elec- 
tion in  1913.  Thus  we  would  have  the  situ- 
ation of  the  Governor's  appointee  in  office 
until  tbe  first  Monday  in  January,  1914,  with 
the  successful  candidate  at  the  election  of 
November,  1911,  claiming  the  right  to  the 
office  on  the  first  Monday  of  January,  1913. 
The  same  undesirable  situation  might  like- 
wise arise  as  to  tbe  Judicial  terms  expiring 
in  1915,  1917,  and  1919.  Surely  a  conclusion 
leading  to  such  complicated  and  confusing 
results  ought,  if  possible,  to  be  avoided. 

"Another  theory  is  that  the  schedule  to  tbe 
amendments  of  1909,  providing  that  Judges 
whose  terms  expire  in  the  year  1911  'shall 
continue  to  hold  their  offices  until  the  first 
Monday  of  January,  1912,'  is  to  be  construed 
as  Inferentlally  extending  all  Judicial  terms 
expiring  in  January  of  odd-numbered  years 
to  the  first  Monday  of  January  in  the  next 
succeeding  even-numbered  year.  We  have  no 
power  to  read  into  the  schedule  to  the 
amendments  of  1909  tbe  extension  of  any 
Judicial  terms.  Tbe  schedule  only  extends 
terms  expiring  In  1911.  We  must  assume 
that  the  people  did  not  intend  to  extend  any 
other  terms,  else  they  would  have  so  specifi- 
cally stated.  The  expression  of  one  thing  in 
the  Constitution  necessarily  excludes  things 
not  expressed.     Page  v.  Allen,  S8  Pa.  338, 
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98  Am.  Dec.  272.  Bttnr  t.  McAfee,  22d  Pa. 
31S,  78  AU.  275. 

"In  our  opinion,  there  Is  ample  provision 
In  the  ConstitDtlon  Itself  for  the  adjustment 
of  the  present  conditions  to  the  limitation  of 
Judicial  elections  to  odd-numbered  years. 
If  an  election  cannot  l^ally  be  held  In  Mo- 
Tember  In  the  year  immediately  preceding  the 
termination  of  a  judicial  term  on  the  first 
Monday  of  January  of  any  odd-numbered 
year,  a  vacancy  will  exist  which  can  be 
filled  by  executive  appointment  under  article 
4.  I  8,  of  the  Constitution,  supra,  and  this 
appointment  will  necessarily  be  followed  by 
an  election,  either  on  the  first  or  second  suc- 
ceeding election  day  appropriate  to  the  of- 
fice; that  Is,  in  November  of  the  first  or 
second  sacceedlng  odd-numbered  year.  Thus, 
without  any  new  statutory  enactment  or 
atrained  oonstructlcm  of  any  existing  consti- 
tutional or  statutory  provision,  the  new  con- 
ctltatlonal  limitation  of  Judicial  elections 
«an  be  put  into  snccessful  operation.  It  is 
-qnlte  unnecessary  to  seek  for  some  method 
other  than  that  which  the  people  have  ex- 
pressly provided  in  their  fundamental  law 
to  meet  the  lesoltB  caused  by  the  adoption 
of  the  late  constitutional  amendments.  Es- 
pecially is  this  60  whea  the  conclusive  Infer- 
ence Is,  from  the  schedule  extending  terms 
expiring  in  1911  to  the  first  Monday  In  Jan- 
uary, 1912,  that  the  pe<H>le  purposely  omit- 
ted to  extend  other  Judicial  terms,  but  left 
them  to  the  operation  of  the  provisions  of 
the  Clonstltntlon  Itself. 

"We  conclude  that  ample  remedy  for  the 
present  sttnatlon  la  provided  by  article  4,  i 
^  of  the  Oonsdtution. 

"For  theee  considerations  thus  hastily  and 
perhaps  Imperfectly  stated,  we  are  of  opin- 
ion that  the  relator  la  not  entitled  to  the 
relief  sought  by  hla  petition,  and  the  same 
Is  now  dismissed  at  bis  costs." 

Argued  t>efore  FELL,  a  J.,  and  BROWN, 
MBSTRBZAT,  POTTER,  BLKIN,  STEW- 
ART, and  M08GHZISKER,  JJ. 

John  O.  J<rimson,  for  appellant  D.  T. 
'n'atson,  John  C.  Bell,  Atty.  Qen.,  and  Er- 
nest G.  Irwin,  for  appellee. 

MOSCHZI8KER,  J.  Tbe  objection  to  the 
act  of  March  2,  1911,  Is  that  it  extends  for 
the  period  of  one  year  the  terms  of  all  Judg- 
es whose  eommlsslons  expire  on  the  first 
H(«day  of  January  In  odd-numbered  years. 
In  Commonwealth  v.  Sheatz,  228  Pa.  301, 
77  AtL  547,  sef erring  to  a  term  fixed  by  the 
Constltntlon,  we  said:  "The  term  of  office 
fixed  by  the  Constitution  Is  expressly  limited 
to  a  definite  number  of  years,  and  it  is  not 
within  the  power  of  the  Legislature,  directly 
or  Indirectly,  to  extend  It  beyond  the  pre- 
scribed period.  •  •  •  There  is  an  Im- 
plied prohibition  against  the  right  of  the 
Legislature  to  add  to  the  term,  where  the 
Constitution  has  expressly  prescribed  the  du- 


ration of  the  tenure.  •  •  •  It  Is  not  with- 
in the  power  of  the  Legislature  to  •  •  • 
extend  the  term  of  the  ofiloe  and  prevent 
a  vacancy.  •  •  •  Holding  over  •  •  • 
Is  not  a  new  or  another  term,  but  a  pro- 
longation of  the  elected  incumbent's  term. 
•  •  •"  Article  6,  I  15,  of  the  Constitu- 
tion, provides  that  all  common  pleas  Judges 
shall  hold  their  offices  for  tt\p  period  of  10 
years.  The  schedule  adopted  by  the  people 
to  put  Into  effect  the  amendments  of  1909  ■ 
declares:  "All  Judges  for  the  courts  of  the 
several  Judicial  districts  •  •  •  holding 
office  at  the  date  of  the  approval  of  these 
amendments  •  •  •  whose  term  of  ofllce 
may  end  in  the  year  1911,  shall  continue  to 
hold  their  offices  until  the  first  Monday  of 
January,  1012."  This  schedule  is  a  tempo- 
rary part  of  the  Constitution.  "It  is  only 
when  the  Constitution  falls  to  deal  with  a 
subject  that  the  General  Assembly  may  legis- 
late upon  It"  Commonwealth  v.  Sheatz, 
supra.  Here  the  Constitution  has  dealt  with 
the  subject  In  hand  so  far  as  the  Judiciary 
Is  concerned,  and  the  act  of  1911  attempts 
to  add  provisions  to  the  schedule  upon  the 
very  matter  covered  therein.  It  may  be  that 
the  draftsman  of  the  schedule  thought  that 
he  bad  provided  against  every  contingency, 
but  the  wOrds  used  cannot  be  construed  to 
mean  that  from  1911  on,  ad  libitum,  the 
terms  of  all  Judges  whose  commissions  might 
expire  In  an  odd-numbered  year  shall  be  ex- 
tended for  a  period  of  12  months.  If  such 
was  the  idea,  it  should  have  been  expressed. 
While  the  maxim,  "Expresslo  unlus  est  ex- 
duslo  alterins,  cannot  be  applied  so  as  to 
deprive  the  Legislature  of  distinct  powers 
not  limited  or  taken  away  by  the  Constitu- 
tion Itself,  yet  It  is  properly  applicable  in 
the  construction  of  any  particular  part  of 
the  Constitution  as  limiting  the  legislative 
power  over  the  subject  therein  provided  for. 
In  Page  v.  Allen,  58  Pa.  338,  08  Am.  Dec. 
272,  with  this  thought  in  mind,  we  said,  "The 
expression  of  one  thing  In  the  Constitution 
Is  necessarily  the  exclusion  of  things  not 
expressed;"  and  In  Etter  v.  McAfee,  229 
Pa.  315,  78  AtL  275,  we  applied  the  maxim 
in  construing  the  amendment  of  1909  to  the 
effect  that  the  first  election  of  a  state  treas- 
urer for  the  full  term  of  four  years  should 
be  held  in  1912,  and  we  there  ruled  that 
the  provision  exdnded  a  construction  which 
would  permit  an  election  before  that  time. 
The  schedule  adopted  In  1909  having  express- 
ly dealt  with  the  matter,  but  having  omitted 
to  extend  the  terms  of  Judges,  other  than 
those  whose  commissions  expired  In  the  year 
1911,  the  Legislature,  In  the  face  of  the  con- 
stitutional provision  definitely  fixing  such 
terms  and  the  implied  prohibition  against 
their  extension,  cannot  supplement  the  sched- 
ule in  violation  of  such  prohibition,  even 
as  a  temporary  expedient.  Hence  the  act  of 
1911,  so  far  as  It  concerns  the  terms  of  the 
Judges,  is  unconstitutional  and  void. 
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The  snggestlon  that  tbe  difBcalty  can  be 
solved  by  boldlag  that  the  judges  whose 
terms  expire  in  odd-numbered  years  shall 
have  successors  elected  at  the  municipal  elec- 
tion which  will  occur  14  months  before  the 
expiration  of  their  respective  terms  is  like- 
wise open  to  constitutional  objections.  Ar- 
ticle 6,  f  26,  of  the  Constitution,  provides 
that  "all  laws  relating  to  courts  shall  be 
general  and  of  uniform  operation."  Classifi- 
cation must  not  only  rest  upon  a  plain  dis- 
tinction in  the  subjects  classified,  but  it  must 
always  have  a  substantial  reason  back  of  it 
amounting  to  more  than  a  mere  convenience. 
The  suggested  solution  leads  to  a  classiSca- 
tlon  which  will  destroy  uniformity  in  the 
election  of  the  common  pleas  Judges,  and  Its 
effect  is  permanently  to  divide  such  Judges 
into  two  groups,  the  members  of  one  to  be 
elected  fourteoi  months,  and  of  the  other 
two  months,  before  the  expiration  of  the 
terms  of  their  predecessors.  The  arrange- 
ment would  be  contrary  to  the  long-establish- 
ed public  policy  of  onr  state,  which  allows 
but  a  short  time  to  intervene  between  an 
election  and  the  assumption  of  office.  This 
policy  has  strong  practical  reasons  back  of 
it,  particularly  in  the  case  of  a  Judge  elect- 
ed from  the  bar,  who,  after  being  set  apart 
for  Judicial  work,  should  not  be' obliged  or 
permitted,  during  such  a  considerable  period, 
to  practice  Iiis  profession  for  a  livelihood. 
However,  these  practical  reasons  would  not 
eonstltute  insurmountable  objections,  if  the 
proposed  classification  were  a  natural  one, 
or  one  made  imperatively  necessary  by  ex- 
isting conditions.  In  other  words,  tf  the 
amendments  of  1909  left  the  matter  in  such 
a  position  that  the  only  alternative  was  to 
accept  the  classification,  and  there  was  noth- 
ing in  the  Constitution  plainly  forbidding  it, 
then,  ipso  facto,  the  classification  and  its 
effect  would  be  there,  and  the  General  As- 
sembly could  enact  proper  legislation  with 
reference  to  it,  or,  possibly,  it  might  be  of 
sufficient  force  to  annul  prior  legislation  In 
conflict  therewith,  such  as  the  act  of  April 
80,  1874  (P.  L.  118),  which  provides  that 
the  terms  of  office  of  all  Judges  shall  com- 
mence on  the  first  Monday  of  January  next 
succeeding  their  election.  But  the  division 
is  not  a  natural  one;  heretofore  the  only 
classification  of  Judges  known  to  our  law 
has  been  founded  upon  differences  in  the 
work  performed.  The  question  remains.  Is 
it  a  necessary  one?  for  under  all  our  cases 
a  new  classification  will  not  be  permitted, 
unless  there  is  an  apparent  reasonable  neces- 
sity to  support  it  A  classification,  for  the 
purpose  of  applying  a  different  rule  or  rem- 
edy as  between  persons  in  the  same  general 
category  cannot  be  held  to  be  necessary  or 
permissible,  if  the  situation  impelling  it  is 
already  provided  for  In  our  organic  law; 
and  the  learned  court  below  has  held  such 
to  be  the  case  In  the  present  instance,  taking 


the  view  that  the  nonelection  of  successors 
will  create  vacancies  which  it  will  be  the 
rl^ht  and  duty  of  the  Governor  to  fill.  If 
the  Constitution  gives  the  Governor  the  pow- 
er to  fill  such  a  vacancy  as  is  here  under 
consideration,  since  the  people  failed  to  say 
so  In  words  or  by  necessary  Implication,  we 
cannot  assume  that  they  intended  by  the 
amendments  of  1909  to  change  the  establish- 
ed rule  regarding  the  time  for  the  election 
of  any  of  the  judges;  on  the  contrary,  we 
must  assume  that  they  anticipated  the  natu- 
ral legal  consequences  of  their  omission  to 
provide  for  the  contingency  before  us,  and 
that  they  intended  the  creation  of  vacancies 
and  the  exercise  of  the  executive  prerogative 
to  fill  them  by  interval  appointments.  The 
question  is.  Does  the  constitutional  provision 
vesting  the  Governor  with  the  right  to  fill 
vacancies  apply  to  the  condition  which  will 
arise  in  the  event  of  the  expiration  of  tlie 
term  of  the  relator  without  the  prior  elec- 
tion of  a  successor?  The  proper  determina- 
tion  of  this  case  depends  upon  the  answer  to 
that  question. 

[3,  4]  After  looking  at  the  matter  from 
every  standpoint,  we  are  brought  to  the  con- 
clusion that  the  view  of  the  court  below  is 
the  correct  one,  and  that  the  question  must 
be  answered  in  the  affirmative.  Article  4, 
I  8,  of  the  Constitution,  as  amended  in  19iD» 
(P.  Ij.  948),  provides:  "He  [the  Governor) 
•  •  •  shall  have  power  to  flU  any  vacancy 
that  may  happen  •  *  •  in  a  Judicial  of- 
fice. •  •  •  But  •  •  •  a  person  shall 
be  chosen  to  said  office  on  the  next  election 
day  appropriate  to  such  offlca  •  •  •  xhe 
constitution  expressly  gives  to  the  people  the 
right  to  choose  Judges  by  election,  and  it  gives 
to  the  chief  executive  the  right  to  fill  va- 
cancies. This  latter  right  exists  whether  the 
vacancy  occurs  during  a  term  for  which  an 
incumbent  has  been  elected  or  at  the  ex- 
piration thereof,  if  there  is  no  one  to  fill 
the  office.  The  nonelection  of  a  successor, 
whether  it  be  through  a  neglect  of  the  people 
or  a  failure  of  the  law  to  afford  a  proper 
opportunity,  creates  a  vacancy.  "The  word 
'vacancy,'  as  applied  to  an  office,  has  no  tech- 
nical meaning.  •  •  •  An  existing  office 
without  an  incumbent  is  vacant  •  •  • 
There  la  no  basis  for  the  distinction  tliat  it 
applies  only  to  an  office  vacated  by  death,  res- 
ignation, or  otherwise."  8  Words  and  Phras- 
es, 7259.  Fortunately  we  are  not  without 
our  own  construction  of  this  word.  An  in- 
teresting dissertation  on  Its  meaning  will  be 
found  in  Walsh  v.  Commonwealth,  89  Pa.  419, 
33  Am.  Rep.  771.  There  a  new  county  had 
been  erected.  The  act  provided  that  "the 
Governor  was  required  immediately  to  ap- 
point and  commlEsion  the  officers  for  the 
new  county,  who  should  continue  in  office 
until  the  next  general  election,"  and,  at  such 
election,  "the  qualified  electors  shall  elect" 
county  officers.  The  then  constitutional  pro- 
vision was  that  the  Governor  might  "fill  any 
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vacancy  tbat  may  happen  *  *  *  In  any 
elective  office.  •  •  •  But  •  •  •  a  per- 
son shall  be  chosen  to  said  office  at  the 
next  general  election,  unleaa  the  vacancy 
shall  happen  within  three  calendar  months 
immediately  preceding  such  general  election, 
in  which  case  the  election  for  such  offlce 
shall  t>e  held  at  the  next  succeeding  general 
election."  The  Governor  appointed  Walsh 
less  than  three  months  before  the  date  of 
the  "next  general  election,"  and  the  relator 
was  elected  to  the  same  offlce  at  that  elec- 
tion. "He  contended  that  the  design  of  the 
LeglBlature  •  •  •  was  to  bridge  over  the 
interval  between  the  creation  of  the  county 
end  the  next  election,  by  directing  the  Gov- 
ernor to  appoint  the  new  offlceis;"  and  "he 
relied  on  the  second  section  of  the  fonrteenth 
article  of  the  Constitution,  requiring  that  'all 
vacancies  not  otherwise  provided  for,  shall 
be  filled  in  eucta  manner  as  may  be  provided 
by  law.' "  We  held  that  "the  word  'vacancy' 
aptly  and  fitly  describee  an  office  when  it  is 
fint  created  and  has  been  filled  by  no  incum- 
bent;" that  the  law  bad  created  a  vacancy 
in  the  offlce  in  question  within  the  meaning 
of  the  section  of  the  Constitution  which  vest- 
ed the  Governor  with  the  right  to  ffil  vacan- 
dee ;  that  the  Governor  derived  his  right  of 
appointment  from  the  Constitution,  irrespec- 
tive of  the  statute;  that  this  constitutional 
right  could  not  be  abridged  or  Interfered  with 
by  the  Legislature;  tbat  the  statute  would 
have  to  be  construed  with  reference  to  the 
Constitution ;  that  It  was  not  to  be  supposed 
that  the  Legislature  Intended  to  run  counter 
to  the  organic  law,  even  to  bridge  over  the 
interval  between  the  erection  of  the  county 
and  the  next  general  election ;  and  that  the 
Governor's  appointee  would  hold  the  offlce 
imtll  the  qualification  of  a  successor,  elected 
at  the  second  general  election.  The  mean- 
ing of  the  word  "vacancy"  was  again  under 
consideraticn  In  Commonwealth  v.  Dlckert, 
19S  Pa.  234,  45  AM.  1068,  and  it  was  there 
ruled  that  in  case  of  a  failure  to  elect  a 
nicceasor  to  the  incumbent  of  the  offlce  in 
question  "a  vacancy  exists  by  reason  of  the 
expiration  of  the  term."  In  Commonwealth 
T.  Sheatz,  228  Pa.  301,  77  Atl.  647.  the  State 
T'reasurer  elect  died  before  qualifying,  and 
at  the  expiration  of  the  term  of  the  Incum- 
bent there  was  no  one  to  fill  the  offlce.  We 
held  that  there  was  a  vacancy,  and  that  the 
Governor  had  the  right  to  appoint.  By  the 
light  of  these  cases,  the  learned  court  below 
was  right  in  the  view  that  the  inevitable  ef- 
fect of  the  amendments  of  1909  will  be  to 
cause  the  offices  of  all  common  pleas  Judges 
whose  terms  expire  on  the  first  Monday  of 
January  in  odd-numbered  years  to  become 
vacant,  and  that  it  will  be  for  the  Governor 
to  appoint  incumbents  to  serve  until  succes- 
sors are  chosen  by  the  people  at  the  next 
appropriate  election. 

The  argument  that  the  solution  arrived 
at  will  postpone  the  popular  choice  Is  of  no 
avail  against  constitutional  provisions  adopt 


ed  by  the  people  themselves  (Walsh  v.  Com- 
monwealth, supra ;  Etter  v.  McAfee,  supra) ; 
nor  is  the  objection  that  it  will  malce  some 
of  the  Judges  appointive  and  others  elective 
sound  in  law,  for  limited  interval  appoint- 
ments to  elective  offices  have  always  been 
part  of  our  system,  and  none  of  these  ap- 
pointments will  be  for  more  than  one  year. 
The  solution  works  no  permanent  division 
in  the  ranks  of  the  Judges,  as  the  situation' 
when  thus  dealt  with  Is  but  a  temporary  one, 
which  will  cease  to  exist  after  the  expira- 
tion of  the  term  of  the  last  of  the  present 
Incumbents  in  1919.  In  the  meantime'  the 
positions  of  39  of  the  131  judges  of  the  com- 
monwealth may  be  affected,  unless  the  people 
by  another  amendment  should  extend  their 
terms  or  provide  that  Judges  can  be  elected 
in  any  year. 

The  people  may  have  supposed  that  the 
schedule  of  1909  comprehended  all  possiKle 
contingencies  and  made  all  necessary  pro- 
visions to  carry  the  constitutional  changes 
into  effect  without  disturbing  their  right  to 
elect  immediate  successors  to  the  Judges  then 
in  offlce.  But  the  difficulty  is,  if  such  was 
their  Intention,  they  failed  to  say  it,  or  so 
to  express  themselves  that  the  Legislature, 
without  violence  to  other  fixed  constitutional 
mandates,  could  carry  out  their  wishes  In 
that  respect  In  construing  any  part  of  the 
Constitution,  we  are  not  at  liberty  to  dis- 
regard other  applicable  provisions,  or  to  sup- 
ply words  omitted,  in  order  to  work  out  a 
thought  which  the  people  themselves  had 
the  opportunity  to  give  expression  to,  had 
they  so  desired;  nor  can  we  Ignore  the  au- 
thority of  our  own  prior  decisions.  We  must 
take  the  law  as  we  find  it,  and  we  are  con- 
strained to  hold  that  the  relator's  term  can- 
not be  extended  by  act  of  assembly ;  further, 
that  his  successor  cannot  be  lawfully  elected 
in  the  year  1911.  To  permit  either  would 
disregard  constitutional  inhibitions  and  read 
that  into  the  organic  law  which  cannot  be 
found  therein;  while  to  follow  the  rule 
laid  down  by  the  learned  court  below  is  to 
conform  to  the  Constitution  as  it  is  written 
and  as  it  has  been  heretofore  construed  by 
this  court.  It  neither  takes  from  nor  adds 
to  the  Constitution,  but  simply  accepts  a 
remedy  there  supplied  in  plain  and,  under 
our  decisions,  unambiguous  language. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  of  the  court  below  is  affirmed. 

FELL,  O.  J.  (dissenting).  The  term  of 
offlce  of  the  relator  as  a  Judge  of  a  court  of 
common  pleas  will  expire  on  the  first  Mon- 
day of  January,  1913.  His  successor  in  office 
cannot  be  elected  in  1912.  The  question  rais- 
ed by  this  appeal  is  whether  he  should  be 
elected  in  1911  or  in  1913.  The  constitution- 
al and  statutory  provisions  rdatlng  to  the 
subject  are  these:  (a)  Article  6,  (  16,  of  the 
Constitution  of  1874,  provides  that:  "All 
Judges  required  to  be  learned  In  the  law,  ex- 
cept the  Judges  of  the  Supreme  Court,  shall 
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be  elected  by  the  qualified  electors  of  the  re- 
BitectlTe  districts  over  wbich  ttiey  are  to 
preside  and  shajl  bold  their  offices  for  the 
period  of  ten  years."  (b)  The  act  of  April 
30, 1874  (P.  L.  118),  fixing  the  time  when  the 
terms  of  Judges  shall  comfoence,  provides: 
"Tbat  the  term  of  office  of  Judges  of  the  Su- 
preme Court  and  other  Judges  learned  in 
the  law  hereafter  elected  shall  commence 
on  the  first  Monday  of  January  next  suc- 
ceeding their  election."  (c)  The  constitution- 
al amendment  adopted  in  1909  provides: 
"All  elections  for  Judges  of  the  courts  of  the 
several  Judicial  districts  •  •  ♦  shall  be 
held  on  the  municipal  election  days,  namelyi 
the  Tuesday  next  following  the  first  Monday 
of  November  in  each  odd-numbered  year,  but 
the  General  Assembly  may  by  law  fix  a  dif- 
ferent time,  two-thirds  of  all  the  members 
of  each  House  consenting  thereto ;  provided, 
that  such  election  shall  always  be  held  in  an 
odd-numbered  year."  (d)  To  avoid  Inconven- 
ience In  carrying  into  operation  the  amend- 
ment of  1909,  the  schedule  provides:  "All 
Judges  of  the  courts  of  the  several  Judicial 
districts  •  *  •  holding  office  at  the  date 
of  the  approval  of  these  amendments  whose 
term  of  office  may  end  in  the  year  1911,  shall 
continue  to  hold  their  offices  until  the  first 
Monday  of  January,  1912."  (e)  On  March  2, 
1911,  an  act  was  passed  that  provides  that: 
"All  Judges  of  the  cotirts  of  the  several  Ju- 
dicial districts  •  •  •  holding  office  at 
the  date  of  the  approval  of  said  amendments, 
whose  commissions  expire  on  the  first  Mon- 
day of  January  in  an  odd-numbered  year, 
shall  continue  to  hold  their  offices  until  the 
first  Monday  of  January  In  the  following 
even-numbered  year."  (f)  The  Constitution 
of  1874  empowers  the  Governor  to  fill  va- 
cancies In  Judicial  offices  "happening  by 
death,  resignation  or  otherwise"  by  appoint- 
ment, to  continue  until  the  first  Monday  of 
January  next  succeeding  the  first  general 
election  that  should  occur  three  or  more 
months  after  the  happening  of  such  vacancy. 
One  of  the  amendments  adopted  in  1909 
changes  the  period  for  which  an  appointment 
shall  be  made  by  extending  it  until  a  suc- 
cessor shall  be  chosen  "on  the  next  election 
day  appropriate  to  such  office,"  according  to 
the  amendment  making  the  election  in  odd- 
numbered  years. 

The  learned  Judges  of  the  common  pleas 
in  dismissing  the  petition  for  a  writ  of  man- 
damus held  tbat  the  act  of  1874  is  unrepealed 
and  unmodified  by  the  amendment  of  1909, 
and  that  its  provision  fixing  the  commence- 
ment of  Judges'  terms  "on  the  first  Monday 
of  January  next  succeeding  their  election" 
prevents  an  election  in  1911;  that  the  sched- 
ule to  the  amendments  of  1909  did  not  by 
Implication  extend  Judicial  terms;  that  the 
act  of  March  2,  1911,  was  an  attempt  to  ex- 
tend the  terms  of  Judges  beyond  the  limits 
fixed  by  the  Constitution,  and  Is  therefore  In- 
valid.    Tb^  conclusion  was  that  as  elec- 


tion cannot,  under  the  amendment,  be  held 
In  1911,  ind  that  on  the  first  Monday  of 
January,  1913,  a  vacan<7  will  exist  which 
must  be  filled  by  the  Governor.  This  conclu- 
sion is  accepted  as  correct  by  the  majority 
of  my  Brethren,  but  I  cannot  agree  with 
them. 

The  situation  with  which  we  have  to  deal 
may  be  the  result  of  an  oversight;  but  this 
Is  by  no  means  clear,  for  the  words  of  the 
amendment  have  but  one  meaning,  and  the 
people  deliberately  adopted  It  The  Constita- 
tlon  provides  that  all  Judges  of  the  courts 
of  common  pleas  shall  be  elected  for  a  term 
of  10  years,  but  nothing  in  the  amendmoit 
changes  this  by  the  remotest  ImpUcatloa. 
Judges  are  still  to  be  elected  tor  a  term  of 
10  years,  and  the  amendment  merely  pro- 
vides that  all  of  them  must  be  elected  in  odd- 
numbered  years.  This  means  that  the  elec- 
tion for  Judges  shall  hereafter  be  biennial. 
The  framer  of  the  amendment  of  1909  knew 
that  If  it  should  be  adopted  it  would  go  into 
efTect  immediately  upon  Its  adoption,  and 
therefore  there  could  be  no  election  of  Judg- 
es in  1910,  and  vacancies  would  exist  in  some 
districts  for  the  period  of  one  year,  1911. 
In  view  of  this  the  schedule  consistenOy  pro- 
vided that  all  Judges  holding  office  at  the 
date  of  the  adoption  of  the  amendmoit, 
whose  term  would  end  in  the  year  1911, 
should  continue  to  hold  office  for  one  year 
longer.  As  there  could  not  have  been  by 
the  terms  of  the  amendment  an  Section  for 
Judges  in  1910,  and  the  first  election  of  them 
would  occur  In  1911,  the  terms  of  those  ex- 
piring in  January,  1911,  were  extended  one 
year.  This  is  as  far  as  the  schedule  goes, 
and  nothing  could  be  plainer  tlian  the  ex- 
pressed Intention  of  the  people  that  after  the 
first  Monday  of  January,  1911,  all  Judges 
must  be  elected  in  odd-numbered  years  and 
each  for  a  term  of  10  years. 

But,  If  we  assume  there  was  an  oversight 
in  limiting  the  extension  of  terms  to  those 
that  would  end  in  1911  and  in  not  applying 
It  to  all  terms  that  would  end  In  odd-number- 
ed yearSk  it  does  not  follow  that  there  will 
be  a  vacancy.  If  an  adequate  provision  ex- 
ists for  the  election  of  a  successor  in  eadi 
case,  whose  term  will  commence  with  the 
expiration  of  the  term  of  his  predecessor, 
there  will  be  no  vacancy.  This  provision  is 
found  by  reading  together,  as  we  should,  the 
amendment  and  the  act  of  1874.  The  amend- 
ment requires  an  election  in  an  odd-number- 
ed year,  the  act  provides  that  the  term  of 
office  shall  commence  on  the  first  Monday 
of  January  next  succeeding  the  election. 
When  Judges  could  be  elected  at  any  annual 
election,  the  appropriate  time  to  elect  was 
in  November  of  the  year  Immediately  preced- 
ing the  end  of  their  terms.  Now  that  they 
are  to  be  elected  biennially  only,  and  in  odd- 
numbered  years,  the  appropriate  time  to 
elect  is  in  November  of  the  odd-numbered 
year,  nearest  the  end  of  their  terms.    Ttii» 
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will  give  effect  to  both  the  constltatlonal 
and  statutory  piovlaloDB  and  to  the  declared 
purpose  of  the  people  that  Judges  shall  be 
elected  by  them,  and  that  appointments  to 
the  office  of  Judge  shall  be  limited  to  the 
filling  of  vacancies  happening  by  death,  resig- 
natlta,  or  otherwise  during  the  term  for 
which  a  Judge  was  elected.  The  act  of  1874 
must  yield  to  the  Constitution,  In  so  far  as  It 
is  inconsistent  with  the  latter.  The  amend- 
ments are  self-operating,  and  no  legislation 
is  needed  to  give  them  effect  To  sustain  the 
decree  of  the  common  pleas  will  make  more 
than  one-third  of  the  Judges  of  the  common- 
wealth appointive  for  a  period  of  years.  It 
is  Inconceivable  that  there  was  an  Intention 
to  divide  the  Judiciary  of  the  state  Into  class- 
es by  establishing  a  system  making  a  part 
elective  and  a  part  appointive. 

That  there  are  practical  objections  to  the 
election  of  a  Judge  14  months  before  the  be- 
ginnhig  of  his  term  of  office  is  of  course  to 
lie  ctMtceded,  but  the  people  have  so  willed, 
and  ft  Is  not  for  courts  to  set  their  will  aside. 
Tbdr  intent,  as  expressed  In  the  amendment, 
is  free  from  all  ambiguity,  and  I  can  see  no 
jostlflcation  for  tlie  substitution  by  implica- 
tion of  a  different  intent,  not  suggested  by 
a  word  in  the  am^dment  Unwise  legisla- 
tion is  bad  enough,  but  worse  than  it  is  its 
attempted  correction  by  the  courts.  One  is 
wrong  in  practice;  the  other  is  radically 
wrong  in  principle.  It  is  not  for  courts  to 
say  what  the  law  sboold  be^  but  what  it  is, 
and  to  leave  its  oorrectiOD  to  those  on  whom 
that  duty  devolves. 

BROWN,  J.,  concurs  in  this  dissent 


FAUX  V.  PITIiBE. 

(Snpieme    Court    of  'Pennsylvania.     May    17, 
1911.) 

L  BviDENCK  (I  444*)— Pabol  Evidence. 

A  maker  of  notes  cannot  defeat  his  liability 
thereon  by  evidence  that  they  were  mere  memo- 
randa between  him  and  plaintiff  of  a  joint-stock 
(peculation,  and  that  he  was  not  to  be  called  up- 
oa  to  pay  In  the  event  of  a  failure  to  come  out 
wIm^  on  the  transaction. 

[B^  Note. — For  other  cases,  see  Evidence, 
Cfcnt  Dig.  li  192»-1944 ;  Dec.  Dig.  |  444.*] 

2.  Gaihro  (i  49*)— Defense  to  Notes— Gak- 

BUITO  TBANSACTIONS. 

Seooveiy  on  notes  cannot  be  defeated  on  the 
(Tonod  that  they  were  given  in  gambling  trans- 
actions, where  Oie  maker's  own  testimony  stiows 
that  the  stock  dealings  in  question  were  not  of 
such  character. 

[ESd.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  t  49.*] 

Appeal  from  Court  of  Common  Pleas,  Phll- 
adelpbla  County. 

Action  by  William  J.  Faux  against  Alfred 
E.  Fitler.  From  a  Judgment  for  plaintiff 
notwithstanding  tbe  verdict,  defendant  ap- 
peals.   Affirmed. 


The  following  is  tbe  opinion  of  Balaton,  X, 
in  tbe  court  below: 

"At  the  trial  the  plaintiff  produced  the 
notes.  The  defendant  the  maker,  testified 
that  he  had  invited  the  plaintiff^  the  payee, 
to  Join  htm  in  a  stock  speculation ;  that  the 
plaintiff  had  agreed,  and  had  given  him 
^,000  for  that  purpose,  in  three  different 
payments;  that  when  tbe  first  money  was 
paid,  the  plaintiff  'had  bis  private  secretary 
write  out  a  note  for  one  thousand  dollars, 
•  •  •  which  I  signed.'  His  testimony  then 
proceeded  as  follows:  'Q.  What  if  anything, 
was  said  by  you  or  him  as  to  that  note  at  the 
time  it  was  drawn  up  and  signed?  A.  Well, 
he  persuaded  me  to  sign  it  because  he  thought 
it  would  be  a  good  thing  for  him  to  have  in 
case  anything  occurred  to  either  of  us — ^he 
should  die  or  I  should  die  It  would  be  sort 
of  a  memo  tor  his  estate  to  have  in  case  of 
the  death  of  either.  Q.  What  was  said  about 
the  note  at  the  time  it  was  signed?  A.  At 
the  time  it  was  signed  I  think  I  expected  to 
dose  up  the  account  before  three  months.  I 
don't  think  anything  was  said  about  it' 
Concerning  the  second  and  third  notes,  the 
witness  testified:  'A.  Well,  he  Just  asked  me 
to  sign  this  note  in  each  case.  There  was 
a  note  to  sign  in  each  case.  Q.  What  agree- 
ment if  any,  was  there  between  you  two  men 
at  the  time  you  signed  that  note,  as  to  what 
that  note  should  be?  A.  Why,  it  was  a  ver- 
bal agreement  that  the  note  should  be  con- 
sidered as  a  memorandum  of  the  loan  of  the 
money.  He  said  that  it  was  understood  be- 
tween them  that  the  notes  were  mere  mem- 
oranda of  the  transaction,  a  sort  of  receipt 
for  tbe  money.'  Further:  'Q.  What  if  any- 
thing, was  said  about  your  paying  the  note  - 
back,  paying  the  amount  of  the  note?  A. 
Nothing  at  all.'  In  describing  the  stock 
transactions  tbe  witness  said:  'I  would  put 
up  a  certain  sum  of  money  and  the  broker 
would  loan  the  balance  and  charge  interest 
on  it  and  buy  the  stock,  'and  he  held  the 
sto<^  certificates  as  security  for  the  money 
he  advanced.'  Referring  to  the  stock  thus 
purchased,  he  said:  'I  didn't  pay  for  them, 
but  I  bought  them  outright.' 

"The  plaintiff  denied  absolutely  that  he 
had  any  interest  In  the  defendant's  stock 
speculations,  or  that  there  were  any  outside 
conditions  concerning  the  payment  of  the 
notes.  He  testified  that  the  notes  simply  rep- 
resented three  separate  loans  to  the  defend- 
ant for  their  face  value,  none  of  which  had 
been  repaid. 

"The  verdict  was  for  the  defendant;  but 
the  court  below  entered  Judgment  n.  o.  v.  In 
favor  of  the  plaintiff  for  $4,587,  representing 
the  principal  of  notes  with  interest." 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 
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Frands  M.  McAdams,  William  H.  Wilson, 
and  JoBeph  P.  Rogers,  for  appellant.  Samnei 
W.  Goojper,  for  appellee. 

MOSCHZfSKBR,  J.  The  plaintiff  sued 
the  defendant  to  recover  on  three  promissory 
notes,  all  drawn  In  regular  form,  and  each 
of  them  given  by  the  latter  for  money  receiv- 
ed from  the  former.  When  this  case  was 
here  before  (223  Pa.  568.  72  Atl.  891,  132  Am. 
St  Rep.  742)  on  the  question  of  the  sufficien- 
cy of  the  afBdavits  of  defense,  we  said  that 
it  would  be  "the  duty  of  the  trial  Judge  to 
submit  for  the  consideration  of  the  Jury  any 
meritorious  defense  the  defendant  may  pre- 
sent." The  question  as  to  whether  or  not 
the  defendant  would  be  able  to  sustain  his 
defense  by  the  proper  measure  of  proof  was 
not  then  before  us.  Gandy  v.  Weckerly,  220 
Pa.  286,  68  Atl.  868,  18  L.  B.  A.  (N.  S.)  434, 
123  Am.  St  Rep.  691.  It  was  for  the  trial 
Judge  to  pass  upon  the  question  of  the  sufB- 
clency  of  the  evidence  when  the  defendant 
cnme  to  present  his  defense. 

[1]  The  only  real  evldeftee  produced  by  the 
defendant  to  overcome  the  written  promis- 
sory notes  was  his  own  testimony,  and  we 
agree  with  the  court  below  that  this  was  en- 
tirely insufficient  for  the  purpose.  Phillips 
V.  Melly,  106  Pa.  636;  Fuller  v.  Law,  207 
Pa.  101,  56  Atl.  333.  While  the  defendant 
attempted  to  escape  liability  upon  the  plea 
that  the  understanding  was  that  the  notes 
were  mere  memoranda  between  him  and  the 
plaintiff  of  a  Joint-stock  speculation,  and 
that  In  the  event  of  a  failure  to  come  out 
whole  on  the  transaction,  he  was  not  to  be 
called  upon  to  pay  them,  yet  he  nowhere  in 
his  testimony  states  that  he  ever  said  to  the 
plaintiff,  or  that  the  plaintiff  said  to  him, 
that  the  notes  were  not  to  be  paid  according 
to  the  terms  of  the  written  contracts.  It  is 
a  very  usual  thing  when  one  friend  lends 
money  to  another  and  requests  a  note  as  an 
acknowledgment  to  remark  as  a  matter  of 
politeness  that  the  written  promise  to  pay 
is  merely  taken  as  a  memorandum  of  the 
transection  to  cover  the  contingency  of 
death.  The  testimony  of  the  defendant  con- 
cerning the  making  of  the  notes  in  suit 
would  be  entirely  consistent  with  such  an  In- 
cident. It  may  be  that  Mr.  Fltler  thought 
and  understood  that  he  would  not  be  called 
upon  to  pay  if  the  stock  transactions  were 
not  a  success,  but  the  evidence  falls  far  short 
of  Justifying  a  finding  that  any  such  con- 
tract existed  between  the  parties.  The  first, 
second,  and  fifth  assignments  of  error  are 
overruled. 

[2]  The  third  and  fourth  assignments  are 
overruled  for  the  reason  that  the  defendant's 
testimony  shows  that  the  stock  dealings  in 
question  were  not  wagering  or  gambling 
transactions. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


STBDL  V.  LINN. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1911.) 

Wills  (J  608*)— Constbuctioh— Dbt  Tbdbt^ 

Rule  in  Shelley's  Case. 

Testator  gave  all  hU  estate  to  his  wife 
for  life,  and,  on  her  death,  the  property  to 
be  divided  between  his  four  children  named, 
"dureing  their  Natural  lives  then  said  property 
to  be  divided  eanqly  Among  their  natural  Heirs, 
and  I  do  hereby  appoint  H.  trustee  of  my  Four 
Children."  Held,  that  the  children  took  a  vest- 
ed estate  in  the  remainder,  and  the  naming  of 
the  trustee  created  a  dry  trust  executed  by 
statute,  80  as  to  give  the  children  a  legal  es- 
tate, and,  the  devise  over  being  a  legal  estate, 
the  two  coalesced  under  the  rule  in  Shelley'a 
Case. 

[Bd.  Note.— For  other  cases,  see  Wills.  Cent 
Dfg.  {§  1872-1378;  Dec.  Dig.  |  60&*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Suit  by  Amelia  R.  Steel  against  Peter 
Linn.  From  a  Judgment  for  plaintiff  on  case 
stated,  defendant  appeals.    Affirmed. 

Swearingen,  P.  J.,  filed  the  following  opin- 
ion in  the  court  below: 

"Peter  Wilbert  died  testate,  June  29,  1880, 
seised  In  fee  of  certain  real  estate,  described 
in  Oie  case  stated,  situate  In  the  borough  of 
Carnegie,  Allegheny  county.  Pa.  He  left  a 
will  dated  June  28,  1880,  which  was  duly 
probated  after  his  death,  and  the  same  now 
remains  on  file  in  the  register's  office  of  said 
county  of  Allegheny,  and  is  recorded  in  Will 
Book,  vol.  22,  p.  604.  In  said  wiU  the  tes- 
tator provided,  inter  alia,  as  follows:  'Second. 
I  give  and  bequeath  to  (Christina  Lightner) 
now  my  beloved  wife  all  my  real  personal  and 
mixed  property  to  have  and  to  hold  the  same 
for  the  balance  of  her  natural  life,  for  her 
own  use  and  behoof  and  at  her  death  then 
all  of  said  property  to  be  eaquely  divided 
between  my  Four  Children,  Peter,  George, 
Chatharine,  Menerva  dureing  their  Natural 
lives  then  said  property  to  be  divided  eauqly 
Among  their  natural  Heirs,  and  I  do  hereby 
appoint  William  HiU  Esq.  the  trustee  of 
my  Four  Children  and  I  do  further  appoint 
W.  J.  Steen  and  A.  J.  McQultty  my  execu- 
tors.' The  said  Christina  Wilbert  widow 
of  said  testator,  died  May  20, 1882.  William 
Hill,  named  as  trustee  In  said  will,  never 
accepted  said  trust  nor  attempted  to  perform 
any  duties  as  trustee. 

"By  deed  of  general  warranty,  dated  De- 
cember 10, 1886,  and  duly  recorded,  the  said 
four  children,  mentioned  in  said  will,  con- 
veyed said  real  estate  in  fee  simple  to  Wini- 
fred Thomas ;  and  that  title  is  now  vested 
in  Amelia  R.  Steel,  the  plaintiff.  By  writ- 
ten agreement  dated  March  9, 1910,  the  plain- 
tiff and  her  husband  agreed  to  sell  and  con- 
vey the  aforesaid  real  estate  in  fee  simple 
unto  Peter  Linn,  the  defendant  on  or  before 
March  31,  1910,  for  the  consideration  of  $8,- 
250,  of  which  $50  was  paid  in  cash  upon  the 
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execution  of  the  agreement,  and  tbe  remain- 
der Tras  to  be  paid  on  or  before  March  31, 
1910.  On  March  30,  1810,  the  plaintiff  ten- 
dered the  defendant  a  proper  deed  for  said 
real  estate,  and  demanded  the  balance  of  the 
purchase  money.  The  defendant  refused  to 
accept  the  deed  and  to  pay  the  balance  of 
purchase  money,  alleging  that  the  plaintiff 
did  not  have  a  good  and  marketable  title  to 
said  real  estate.  This  suit  was  then  brought 
to  recover  said  sum  of  $8,200.  The  parties 
bave  agreed  ni>on  a  case  stated,  ivherein  they 
bare  stipulated  tliat,  if,  in  the  opinion  of  the 
court,  the  said  four  children  of  Peter  Wll- 
bert,  deceased,  took  title  in  fee  to  said  real 
estate.  Judgment  shall  be  entered  In  favor  of 
the  plaintiff  for  the  sum  of  $8,200;  but  if, 
in  the  opinion  of  the  court,  the  said  four  chil- 
dren did  not  take  title  in  fee,  that  Judgment 
shall  be  entered  in  favor  of  the  defendant 

Two  questions  were  submitted  for  deci- 
sion upon  the  argument:  (1)  Did  the  ap- 
pointmoit  of  William  Hill  as  trustee  pre- 
vent the  application  of  the  rule  In  Shelley's 
Case?  (2)  Did  the  said  four  children  of  the 
testator  take  an  estate  in  fee  under  the  rule 
in  Shelley's  Case,  or  did  they  take  a  life  es- 
tate only? 

"(1)  We  do  not  regard  the  naming  of  Wil- 
liam HiU  as  trustee  for  the  children  of  Peter 
Wilbert  as  having  any  effect  upon  the  con- 
stroctlon  of  the  devise  to  them.  No  object  for 
tile  creation  of  a  trust  was  spedfled  In  the 
will,  nor  were  any  duties  prescribed  for  the 
trustee  either  with  respect  to  the  beneficiaries 
or  with  respect  to  the  property  devised.  The 
tmstee  never  did  accept  the  appointment, 
and  he  never  performed  any  duties  thereun- 
der. The  trust  was  a  dry  or  passive  trust, 
pure  and  simple,  and  it  was  executed  by  vir- 
tue of  the  statute  of  uses.  Therefore  the  es- 
tate which  the  said  children  took  was  a  le- 
gal, not  an  equitable,  one,  and  the  devise 
over,  l>einK  a  legal  estate,  the  two  can  coal- 
esce, under  the  rule  in  Shelley's  Case. 

"(2)  What  was  the  estate  which  these  chil- 
dren tpok  under  the  said  will  ?  The  rule  in 
Shelley's  Case  is  a  rule  of  law,  and  is  not 
merely  a  rule  of  construction  of  the  language 
of  a  will.  The  question  always  is,  Has  the 
testator  nsed  language  which  brings  the  case 
within  the  operation  of  the  rule?  If  he  has 
done  80,  his  supposed,  or  even  declared.  In- 
tentions are  of  no  importance.  Hlleman  v. 
Bonslangb,  13  Pa.  844,  53  Am.  Dec.  474; 
Eleppner  v.  Laverty,  TO  Pa.  70;  Curry  v. 
Paterson,  183  Pa.  238,  38  Atl.  594.  It  seems 
dear  to  us  that  this  testator  has  used  lan- 
guage which  brings  the  Interpretation  of  this 
wni  within  the  rule  in  Shelley's  Case.  After 
the  widow's  life  estate  terminated,  the  tes- 
tator divided  the  remainder  equally  among 
bis  four  children  for  their  lives,  and  then  di- 
rected that  it  should  be  divided  equally 
among  their  natural  heirs.    In  other  words. 


the  share  of  each  ancestor  should  go  to  his 
respective  heirs  equally.  This  Is  not  a  mode 
of  distribution  contrary  to  the  intestate  laws, 
but  it  is  in  accordance  with  them.  Appeal 
of  Cockins,  ill  Pa.  26,  2  Atl.  363.  Therefore 
the  rule  in  Shelley's  Case  applies,  and  the 
four  children  of  Peter  Wilbert  took  title  to 
said  real  estate  In  fee.  Reutter  v.  McCall, 
192  Pa.  77,  43  Atl.  398;  McCann  v.  Barclay, 
204  Pa.  214,  53  Att.  767. 

"And  now,  to  wit,  December  81,  1910,  be- 
ing of  opinion  that  the  law  is  with  the  plain- 
tiff, it  is  ordered  that  Judgment  be  entered 
in  favor  of  Amelia  B.  Steel,  the  plaintiff, 
against  Peter  Lion,  the  defendant,  in  the 
sum  of  $8,200." 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

John  L.  Prestley,  Harry  J.  Neablt,  and 
James  B.  Little,  for  appellant  Herbert  B. 
Hahn,  Lyon  &  Hunter,  and  Harrison  Bock, 
for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  learned  president  Judge 
of  the  common  pleas. 


BOCKELCAMP  v.  LACKAWANNA  ft  W.  V. 
R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

1.  BJviDENCB   (§   376*)  —  DootJiCENTABT— Trira 
Books. 

A  time  l)Ook  of  an  employer  is  inadmissible 
to  show  the  hours  that  an  employ^  worked  on  a 
particular  day  where  the  book  was  made  from 
time  slips  which  were  not  produced,  and  where 
the  witnesses  who  made  tne  entries  were  not 
produced. 

[Ed.    Note.— For   other   cases,    see    EJvidence, 
Cent  Dig.  §§  1628-1646;  Dec.  Dig.  |  376.»] 

2.  Damages  ({  216*)  —  Personai  Injtjbiks  — 

iNSTBDCnONS. 

Where,  in  an  action  for  personal  injuries, 
plaintiff's  testimony  shows  that,  though  unable 
to  perform  the  same  kind  of  physical  labor  as 
l>efore,  he  is  earning  higher  salary,  it  is  error 
to  charge  that  the  jury  can  consider  the  loss  of 
his  eaming  capacity,  whether  it  was  totally  or 
partially  destroyed,  and  that  such  a  question 
18  in  the  nature  of  a  gness. 

[Ed.    Note. — For   other   cases,   sea   Damages, 
Dec.  Dig.  S  216.»] 

3.  Dauaoeb  ({  100*)  —  Pebbonal  Injttbies— 

IMFAIBMKNT  OF  EABNINQ  CAPACITY. 

Any  allowance  for  future  loss  due  to  im- 
pairment of  earning  capacity  must  be  capital- 
ized, and  brought  down  to  its  present  worth. 

[Ed.    Note.— For    other    cases,   see   Damages, 
Cent  Dig.  ii  237-241 ;   Dec.  Dig.  |  100.»] 

4.  DAKAQSS    ($    98*)  —  PXBSONAI.    INJUBIES  — 

Earning  Capacitt. 

Where,  after  receiving  certain  personal  in- 
juries impairing  plaintiff's  capacity  to  do  the 
work  to  which  he  had  been  accustomed,  he  per- 
formed other  work  at  higher  wages,  such  fact 
will  not  prevent  the  jury  awarding  damages  for 
permanent  injuries. 

[EA.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  {§  235-236;  Dec.  Dig.  §  98.*] 
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5.  OaBBIEBB     (i   803*)— IRJUBIKS    TO    PA88EN- 

OEBft— Deobee  of  Oa.be. 

A  railroad  company  must  atoj>  its  trains  at 
stations  a  reasonable  length  of  time  to  permit 
passengers  to  alight 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1216,  1218,  1224-1243;  Dec.  Dig. 

6.  Cabrtebs   (g  303*)— iNJiTBiES   TO   Passbh- 
OEKs— Duties  of  Cabbieb. 

Where  a  passenger  is  seen  alighting,  or 
could  have  been  seen  alighting,  it  is  the  duty  of 
the  carrier  to  allow  him  time  to  alight  complete- 
ly before  starting  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Die.  Si  1216,  1218,  1224r-1243;  Dec. 
Dig.  i  803.*] 

7.  Tbial  (J  1&4*)— Instructions  — I NTEBKSTB 
OF  Witnesses. 

In  an  action  for  personal  injuries,  it  is 
proper  for  the  court  to  call  the  attention  of  the 
jury  to  the  number  of  witnesses  testifying  to 
facts  showing  that  plaintiff  stepped  off  a  moving 
train,  and  should  refer  to  the  number  of  wit- 
nesses on  each  side,  their  respective  interests, 
opportunities  for  observation,  and  other  mat- 
ters affecting  the  weight  of  the  evidence. 

[EJd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  $  194.*] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Action  by  John  Bockelcamp  against  tbe 
Lackawanna  &  Wyoming  Valley  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant am)eals.    Reversed. 

At  the  trial  it  appeared  that  plalntUC,  a 
man  62  years  old,  was  injured  on  Angust 
26,  1906,  while  alighting  from  a  train  at 
South  Scranton  station  of  defendant  company. 

At  tbe  trial  tbe  time  book  of  tbe  Dela- 
ware, Lackawanna  &  Western  Railway 
Company,  the  plaintiff's  employer,  was  ad- 
mitted in  evidence  under  the  following  ob- 
jection: 

"Mr.  Torrey:  Objected  to  as  not  properly 
proven.  Our  understanding  and  information 
is  tttat  the  time  was  differently  kept  on 
Sundays  from  what  it  was  on  other  days, 
and  we  think  it  important  that  the  person 
who  kept  the  time  or  the  time  slips  should 
be  produced,  and  not  secondary  evidence. 

"Mr.  O'Malley:  This  Is  offered  for  the 
purpose  of  corroborating  tbe  plaintiff,  Bock- 
elcamp, and  tbe  witness  Beny. 

"Mr.  Torrey:  Objected  to  as  incompetent, 
and  not  the  I>est  evidence. 

"Tbe  Court:  Objection  overruled.  Excep- 
tion noted  for  defendant  at  whose  request  a 
bill  is  sealed. 

"Mr.  O'Malley:  State  to  the  jury  how 
many  hours  your  time  book  shows  were  tak- 
en in  for  Mr.  Bockelcamp  on  that  date. 

"A.  Seventeen  hours  on  tbe  26th  of  Au- 
gust" 

The  court  charged  in  part  as  f<dlowa: 

"Inasmuch  as  it  is  testified  that  this  la 
a  permanent  Injury  and  it  is  not  contra- 
dicted, you  can  also  consider,  then,  what 
will  be  tbe  loss  of  his  earning  capacity, 
whether  it  is  totally  destroyed  or  partially 


destroyed.  Tou  must  also  consider  whether 
or  not  he  will  endure  pain  and  suffering  for 
the  remainder  of  bis  life  by  reason  of  this 
injury'  and  to  what  extent  t>ecau8e  it  doee 
not  necessarily  follow,  even  though  be  may 
endure  pain,  that  it  will  be  tbe  same  degree 
of  pain  at  all  times  or  continuously.  It  may 
appear  for  a  time,  and  then  it  may  disap- 
pear. It  is  said  tliat  there  is  no  way  of 
measuring  pain.  This  is  true.  Nevertheless 
tbe  law  allows  the  Jury  to  take  that  into 
consideration  in  rendering  compensation  to 
one  Injured  In  this  manner  and  under  these 
circumstances.  You  may  consider  as  a  cir- 
cumstance in  the  case  the  number  of  years 
tbat  the  plaintiff  is  likely  to  live  In  meas- 
uring the  loss  of  his  earning  capacity.  Ui>- 
on  this  point  evidence  has  been  introduced 
of  what  is  known  as  tbe  expectancy  of  Ufe- 
tables,  sometimes  called  the  'Carlisle  tables,' 
and  under  these  tables  the  expectancy  of 
life  of  a  man  of  the  plalntlfTs  age  would 
be  19  years  and  a  lialf.  You  are  not,  of 
course,  to  assume  tliat  he  wUI  lire  these 
19  years.  He  may  live  much  less,  be  may 
live  possibly  longer,  yet  you  are  permitted 
to  use  this  table  in  assisting  you  In  arriv- 
ing at  a  conclusion  in  ascertaining  tbe 
amount  of  damage  which  be  may  sustiin 
by  tbe  loss  of  bis  earning  capacity  perma- 
nently. 

"It  is  In  evidence  in  this  case  that,  while 
the  plaintiff  earned  $75  or  $80  a  month  pri- 
or to  his  injury  and  that  be  was  employed 
as  a  machinist,  since  his  Injury  he  has  en- 
tered into  employment  with  tlie  same  com- 
pany, not  exactly  In  the  same  capacity,  but 
more  in  tbe  nature  of  a  foreman  or  super- 
intendent over  others  engaged  in  tbe  same 
department  in  which  he  was  previously  en- 
gaged, and  that  be  received  tbe  same 
amount  of  money  or  something  more.  Tbe 
scale  of  wages  in  that  class  of  labor  having 
increased,  be  received  tlie  boieflt  of  it  In 
his  monthly  wages.  You  must  consider  tbls 
circumstance  as  an  element  in  the  case  In 
measuring  the  loss  of  his  earning  capacity. 
His  trade  or  occupation  before  tbe  injury  1» 
tbe  one  which  should  guide  you  primarily, 
which  would  be  the  occupation  he  probably 
would  have  continued  In  If  he  had  not  met 
with  this  injury.  He  may  continue  in  the 
same  employment  be  is  now  in,  or  he  may  at 
any  time  lose  it,  and  then  if  he  was  to  seek 
employment  In  the  same  occupation  wblcli 
be  bad  heretofore  followed,  if  yon  belleT» 
his  story  and  tbe  story  of  the  physicians  as 
to  his  Injury,  he  would  not  be  as  fit  to  per- 
form the  duties  of  a  machinist  as  be  bad 
been  before  the  time  of  this  injury.  It  Is  a 
▼ery  dI£Bcult  question  for  jurors  to  decide, 
and  Is  in  the  nature  of  a  gnesB." 

Verdict  for  plaintiff  for  $15,000,  ui>on 
which  Judgment  was  entered  for  |6,000,  all 
above  tliat  amount  having  l>een  remitted. 


•For  other  eaiei  im  uun«  topic  and  wctlon  NUMBER  in  D«e.  Dig.  Jb  Am.  Dig.  Koj  No.  Boriei  *  Rep'r  InducM- 


Digitized  by 


Google 


p«.) 


BOCKBLCAMF  v.  LACKA WANNA  ft  W.  V.  B.  CO. 


96 


Aigaei  btfore  MBSTBEZAT,  POXTEB, 
ElfilN,  BTBWART,  and  MOSCHZISKER. 
JJ. 

H.  B.  GIU  and  James  H.  Torrey,  for  ap- 
pellant Brorett  Warren  and  Hoack  &  Ben- 
jamin, for  appellee. 

MOSGHZISKEB,  J.  John  Bockelcamp 
was  seriously  Injured  while  alighting  from  a 
train  on  the  defendant's  road.  The  train 
in  qneetlon  conalBted  of  two  cars,  and  was 
operated  by  a  third-rail  electric  system.  The 
case  was  submitted  to  the  Jnry,  and  the 
plaintiff  recovered  a  large  verdict,  upon 
wblch,  after  a  substantial  cut,  the  conrt  be- 
low altered  the  Judgment  from  which  this 
appeal   has  been  taken. 

The  plaintiff  contended  that  the  train  had 
stopped  at  a  regular  station  for  discharging 
passengers,  and  that  lie  bad  immediately  at- 
tempted to  alight,  but  tbat,  without  giving 
ttim  Buffldoit  time,  the  train  started  while 
he  was  In  the  very  act  of  stepping  to  the 
ground.  The  defendant  claims  that  the 
plaintiff  carelessly  stepped  from  a  moving 
train  before  it  had  come  to  a  stop.  The  evi- 
dence was  conflicting  and  the  case  was  for 
the  Jury,  but  the  assignments  question  the 
propriety  of  certain  rulings  of  the  trial 
Jadge  and  the  manner  In  which  the  issues 
were  submitted. 

[1]  The  second  spedflcation  complains  of 
the  admission  In  evidence  of  a  time  book 
belonging  to  the  plaintiff's  employers,  pur- 
porting to  show  the  hours  that  the  plaintiff 
had  worked  on  the  day  of  the  accident 
Since  it  was  not  a  book  of  original  entries, 
and  the  absence  of  the  time  slips  from  which 
it  was  made  up  were  not  sufficiently  account- 
ed for  or  the  wltoesses  who  made  the  en- 
tries produced,  the  evidence  should  not  bave 
been  admitted.  While  we  sustain  this  as- 
dgDment  If  It  were  the  only  error  in  the 
ease,  we  should  not  consider  it  of  sufficient 
importance  to  require  a  reversal. 

[2]  The  ninth  and  tenth  speclflcatlons  re- 
late to  the  charge  concerning  the  plaintiff's 
loss  of  earning  capacity.  The  trial  Judge, 
Inter  alia,  said:  "Inasmuch  as  it  Is  testified 
that  this  is  a  permanent  injury  and  It  is  not 
contradicted,  you  can  consider  then  what 
would  be  the  loss  of  his  earning  capacity, 
whether  it  is  totally  destroyed  or  partially 
flestroyed."  The  permanent  destruction  of 
earning  capacity  was  again  referred  to,  and, 
after  calling  attention  to  the  facts  in  the 
case  concerning  the  employment  of  the  plain- 
tiff beftwe  and  after  the  accident  and  the 
wages  earned,  the  trial  Judge  submitted  the 
lame  to  the  Jury,  saying:  "It  is  a  very  diffi- 
cult question  for  Jurors  to  decide,  and  It  is 
In  the  nature  of  a  guess."  These  instruc- 
tbns  are  faulty  In  several  particulars.  The 
Idaintiff's  own  testimony  shows  that  he  re- 
tained to  bis  (dd  employer,  and  that  al- 
though be  Is  unable  to  perform  the  same 
Und  of  physical  labor  that  he  did  before 
the  acddeat  be  now  occopies  a  better  posi- 


tion and  is  earning  a  higher  salary.  There- 
fore there  Is  nothing  in  the  evidence  to  Jus- 
tify the  suggestion  tbat  his  earning  capac- 
ity has  been  permanently  destroyed,  much 
lees  "totally  destroyed."  See  Goodhart  v. 
Penna.  Bailroad  Co.,  177  Pa.  1,  at  page  16, 85^ 
Atl.  191,  at  page  193,  56  Am.  St  Rep.  705. 

[3]  E^rthermore,  the  Jury's  attention  should 
have  been  called  to  the  fact  that  any  allow- 
ance for  future  losses  due  to  an  impairment 
of  earning  capacity  must  l>e  capitalized  and 
brought  down  to  its  present  worth.  Finally, 
the  use  of  the  word  "guess"  ought  to  have- 
been  avoided.  Jurors  should  never  be  told 
that  any  of  their  deliberations  are  In  the 
nature  of  a  guess,  for  such  a  remark  is 
practically  a  suggestion  to  them  that  matters 
submitted  for  their  determination  can  be  de- 
cided without  mature  Judgment  and  delib- 
eration. These  spedflcations  of  error  ar& 
sustained.  ■ 

[4]  The  twelfth  specification  complains  that 
the  trial  Judge  said  to  the  Jury:  "Neither 
did  I  Intend  you  to  understand  that  if  the 
plaintiff  continued  in  the  occupation  that  he- 
now  Is  in  as  foreman  that  you  could  not 
also,  notwithstanding  that  fact  find  him  en- 
titled to  some  damages  for  the  loss  of  his 
earning  capacity."  This  was  not  error. 
Should  tbe  plaintiff  remain  In  the  position 
which  be  now  occupies,  and  continue  to  earn 
at  least  as  much  as  he  was  capable  of  earn- 
ing prior  to  the  accident,  it  would  be  strong- 
evidence  tending  to  show  that  he  had  not 
suffered  any  serious  impairment  of  his  earn- 
ing capacity;  but  the  Jury  had  a  right  to- 
consider  the  evidence  showing  his  physical 
condition  and  the  character  of  work  which 
he  performed  both  prior  to  and  since  the  ac- 
cident and,  if  this  Justified  the  conclusion 
tbat  as  a  result  of  the  accident  his  future- 
earning  power  had  been  reduced,  they  could 
award  bim  damages  accordingly.  As  was 
said  in  McLaughlin  v.  Corry,  77  Pa.  109,  1» 
Am.  Bep.  432:  "•  •  •  The  true  measure- 
of  damages  •  •  •  would  be  the  plaintiff's 
actual  permanent  loss  of  earning  power,  oc- 
casioned by  the  accident  What  be  get» 
from  his  presmt  employers  by  way  of  wages 
cannot  go  In  mitigation  of  damages;  •  •  • 
but  what  he  earns  from  any  source  may, 
wltb  other  things,  be  considered  as  going  ta 
prove  whet  his  earning  powers  actually 
are."     The  assignment  Is  overruled. 

[5]  The  thirteenth  specification  complains 
of  the  following  instruction:  "It  is  the  duty 
of  a  carrier  of  passengers  like  tbe  defendant, 
in  this  case  not  only  to  exercise  the  strictest 
vigilance  In  receiving  and  conveying  the  pas- 
senger to  his  destination,  but  also  to  set  hink 
down  safely  at  his  station  or  the  termination 
of  his  Journey,  and,  if  they  fall  In  tbls  and 
the  plaintiff  Is  injured,  without  fault  upon 
his  part  tbea  be  Is  entitled  to  recover." 
The  use  of  tbe  phrase  "strictest  vigilance" 
Is  amply  supported  by  our  cases  (N.  J.  R.  R. 
Co.  V.  Kennard,  21  Pa.  203;  Meier  v.  Penna, 
B.  R.  Co.,  ei  Pa.  226,  8  Am.  Bep.  581;  Pitts- 
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burg  &  OonneUsvUle  B.  S.  Go.  v.  Pillow,  76 
Pa.  510,  18  Am.  Bep.  424;  Penna.  R.  B.  Co. 
V.  White,  88  Pa.  327;  Phlla.  &  Beading  B.  R 
Co.  V.  Boyer,  97  Pa.  91;  Fredericks  v.  North- 
ern Central  B.  B.  Co.,  157  Pa.  103,  27  Att. 
089,  22  L.  B.  A.  306;  Englehaupt  v.  Ballroad 
Co.,  209  Pa.  162,  5S  Atl.  154;  N.  Y.,  L.  B.  & 
W.  B.  B.  Co.  V.  Daugberty,  11  Wkly.  Notes 
Cas.  437);  and,  while  language  found  in 
certain  of  these  oases  apparently  Justifies 
these  instructions  as  a  whole,  yet  considera- 
tion will  show  that  the  duty  of  the  carrier  is 
stated  too  strongly  when  it  is  said  that,  if 
a  railroad  falls  to  set  a  passenger  down 
safely  at  a  station,  he  Is  entitled  to  recover. 
It  Is  the  duty  of  a  railroad  to  stop  Its  trains 
at  stations  a  reasonable  length  of  time  to 
permit  passengers  to  alight  (Penna.  B.  B. 
Co.  V.  Kilgore,  32  Pa.  292,  72  Am.  Dec.  787; 
Leggett  v.  Ballroad  Co.,  143  Pe.  39,  21  AU. 
996;  Banghley  v.  West  Jersey  &l  S.  B.  B. 
Co.,  202  Pa.  43,  51  Atl.  597;  Hatch  v.  Phila. 
&  Reading  By.  Co.,  212  Pa.  29,  61  Atl.  480; 
Brooks  T.  Phila.  &  Reading  By.  Co.,  218 
Pa.  1,  66  Atl.  872;  Englehaupt  v.  Ballroad 
Co.,  supra;  Walthour  t.  Penna.  B.  B.  Co., 
40  Pa.  Super.  Ct  252). 

[6]  Of  course.  If  the  passenger  is  actually 
seen  in  the  act  of  alighting  by  the  men  in 
charge  of  the  train,  or  if  under  the  circum- 
stances of  the  particular  case  he  should  hare 
been  seen,  then  there  is  a  duty  to  allow  him 
time  to  alight  completely  before  starting  the 
train,  and  a  failure  so  to  do  would  be  neg- 
ligence. The  trial  Judge  practically  so  in- 
structed the  Jury  in  afiBrming  points  submit- 
ted by  the  defendant;  hence  we  do  not  sus- 
tain this  assignment 

[7]  The  seventeenth  specification  complains 
that  the  charge  as  a  whole  is  inadequate,  and 
that  the  trial  Judge  gave  undue  prominence 
to  the  testimony  of  the  plaintiff's  witnesses 
and  minimized  the  evidence  for  the  defense. 


We  do  not  sustain  tills  asslgnmoit,  but  we 
take  occasion  to  say  that  at  the  next  trial, 
If  the  testimony  is  the  same^  it  would  be 
well  to  call  the  attention  of  the  Jury  to  the 
number  of  witnesses  for  the  defense  who 
testify  to  facts  showing  or  tending  to  show 
that  the  plaintiff  stepped  off  a  moving  train. 
In  accident  cases,  where  a  strong  sympathy 
naturally  goes  out  to  a  physically  Injured 
man,  the  trial  Judge  should  give  careful  in- 
structions on  the  testimony,  and  in  so  doing 
he  should  deal  with  the  number  of  witnesses 
on  each  side,  their  respective  interests,  op- 
portunities for  observation,  find  such  other 
matters  as  aftect  the  weight  of  the  eTldence. 

The  third  specification  complains  of  a  por- 
tion of  the  (diarge  which  states  that,  if 
through  the  negligence  of  a  railroad  a  car 
is  permitted  to  move  while  a  passenger  Is 
trying  to  get  ott,  the  company  is  responsible 
for  any  injury  which  he  may  sustain.  These 
instructions,  standing  alone,  can  Justly  be 
criticised  because  of  the  omission  of  any  ref- 
erence to  the  duty  of  the  passeng;er;  but,  as 
this  was  cured  in  subsequent  instructions, 
the   assignment  Is  overruled. 

The  first,  fourteenth,  fifteenth,  and  six- 
teenth specifications,  which  all^e  error  in 
not  giving  binding  instructions  for  the  de- 
fendant, and  in  refusing  Judgmoit  non  ob- 
stante veredicto,  are  all  overruled. 

The  fourth,  fifth,  sixth,  and  eleventh  spec- 
ifications cover  fiUeged  mistakes  in  recitals 
of  testimony.  As  these  may  not  occur  at 
the  next  trial,  it  Is  unnecessary  to  discuss 
them.    The  assignments  are  dismissed. 

The  seventh  end  eighth  specifications  com- 
plain of  general  instructions,  in  which  we 
see  no  reversible  error.    They  are  overruled. 

For  reasons  before  indicated,  the  second, 
ninth,  and  tenth  assignments  are  sustained, 
and  the  Judgment  is  reversed  with  a  venire 
facias  de  novo. 
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WHITCOMB  V.  WHITCOMB. 

(Sopreme  Court  of  Vermont    Washington. 
Oct  9,  1911.) 

L  Afpeai.  aro  Ebbob  (I  695*)  — Recobd  — 

Etidekcb. 
Where  the  eWdence  is  not  in  the  record  on 
appeal,    the    Supreme    Court    cannot    consider 
whether  a  finding  Is  unstained  thereby. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  2911-2915;  Dec.  Dig.  | 
695.*] 

Z  ApPEAI.  and  ERBOB  (J  907*)— EXCEPTIOHS— 
FlNDIHOS— NECESSITT. 

The  Supreme  Court  must  assume  that  a 
finding  was  upon  sufficient  comi>etent  evidence, 
onlets  it  is  erroneous  on  its  face,  where  no  ex- 
ceptions were  filed  thereto. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3673;  Dec.  Dig.  {  907.*] 

3.  Pabtkbrship  (I  67*)— Pabtnebship  Pbop- 
KBTT— Patents. 

Since  a  patent  right  is  incorporeal  per- 
«ona]  property,  having  the  same  sanctions  as 
other  property,  it  is  the  subject  of  ownership 
bj  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  I  67.»] 

4.  FBAtTDS,    STATtJTE  OF  (S  82*)— TBANSFEB  Of 

Patent— Obai.  Agbeement. 

A  patent  may  be  transferred  by  an  or«l 
agteement;  such  agreement  not  l>eing  within 
t£e  statute  of  frauds. 

(Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  143-146;  Dec.  Dig.  |  82.*] 

3.  Patekts  (i  197*)— Tbahsfeb— Obal  Aqbee- 
.    icEirr. 

An  oral  agreement  transferring  a  patent  is 
not  prohibited  by  Rev.  St  U.  S.  |  4S98  (U.  S. 
Comp.  St  1901,  p.  3387),  requiring  assignments 
of  patents  to  be  m  writing. 

[Eid.  Note.— For  other  cases,  see  Patents,  Dec. 
Dig.  i  197.*] 

&  SPKcinc  PsBTOBKANCE  {|  38*)— Obal  Con- 

TBAcrs— Tbanbfeb  of  Patents. 

An  oral  agreement  to  transfer  a  patent  will 
be  specifically  enforced  when  properly  proved. 

(Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  113;   Dec  Dig.  |  38.*] 

7.  Pabtrkbsrip  (f  67*)— Pbopkbtt— Acquisi- 
tion OF  T1TI.B  —  UBS  OF  Pabtnebsiitp 
Funds. 

The  legal  title  to  property  was  not  vested 
in  the  partnership  merely  by  the  use  of  partner- 
ship fuiida  in  pnrchasing  it. 

(Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  95-100 ;   Dec  Dig.  {  (i7.*] 

8.  Pabtnkbship  (I  67*)  —  Pbopkbit  —  Equi- 
table Assignments. 

While  the  title  to  property  was  not  vested 
in  a  partnership  merely  because  partnership 
fonds  were  used  in  acquiring  it,  it  became  the 
equitable  asrignee  thereof  by  virtue  of  an  agree- 
ment between  the  partners  that  an  undivided 
half  of  the  property  should  be  assigned  to  each 
partner. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  f  67.*] 

9.  Pabtnebship  ({  344*)  —  Accountino— Re- 
lief—Compellino"  ASBIONMENTS. 

Equity  baa  power  to  compel  an  assignment, 
ud  eonid,  in  a  suit  for  a  partnership  account- 
ins,  order  a  partner  to  make  an  assigniaeat  to 
the  firm  of  patent  rights  adjudged  to  belong  to 


it,  and,  in  case  of  bis  refusal  to  do  so,  appoint 
a  trustee  to  make  the  assignment. 

[Bid.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  S  344.*] 

Appeal  In  Chancery,  Washington  County; 
Zed.  S.  Stanton,  Chancellor. 

Suit  for  partnership  accounting  and  disso- 
lution by  Friend  N.  Whltcomb  against  Harry 
W.  Whltcomb.  From  a  decree  determining 
the  parties'  interests  In  the  Arm  property, 
orator  appeals.    Affirmed  and  remanded. 

Argued  before  ROWELL,  a  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  POW- 
ERS, JJ. 

E.  L.  Scott  and  Richard  A.  Hoar,  for  ap- 
pellant J.  Ward  Carver  and  John  W.  Gor- 
don, for  appellee. 

POWERS,  J.  These  parties  were  partners 
In  the  operation  of  a  large  machine  shop  In 
Barre.  Dissension  arose,  and  the  orator 
brought  a  bill  for  an  accounting  and  for  a' 
dissolution  of  the  partnership,  therein  pray- 
ing, among  other  things,  that  a  receiver  be 
appointed,  and  that  the  property  of  the  firm 
be  ordered  turned  over  to  him.  The  defend- 
ant answered  the  bill,  and  therein  admitted 
the  necessity  of  a  receiver,  and  one  was  duly 
appointed,  and  he  is  now  in  charge  of  the 
affairs  of  the  firm.  The  defendant's  answer 
asserted,  among  other  things,  that  a  certain 
patent  standing  in  the  name  of  the  orator 
was  obtained  at  the  expense  of  the  firm  un- 
der an  agreement  that  an  undivided  half 
of  it  should  be  assigned  to  the  defendant, 
and  that  It  should  be  used  for  the  benefit 
of  the  business.  The  orator  filed  a  replica- 
tion joining  issue  on  this  answer.  There- 
upon a  hearing  was  had  before  a  chancellor, 
who  found  and  filed  a  statement  of  facts. 
The  chancellor  found  that  the  patent  referred 
to  is  the  property  of  the  copartnership.  No 
exceptions  to  the  chancellor's  findings  were 
filed,  and  a  decree  was  rendered  fixing  the 
Interests  of  the  respective  partners  in  the  as- 
sets of  the  firm,  and  establishing  the  firm's 
ownership  of  the  patoit  in  question,  and  or- 
dering the  orator  to  assign  the  same  to  the 
receiver  within  a  time  fixed,  and,  in  default 
thereof,  appointing  a  trustee  to  make  such 
assignment.  From  this  decree  the  orator  ap- 
pealed. The  only  question  raised  pertains 
to  the  ownership  of  this  patent. 

The  orator  says  in  bis  brief  that  the  find- 
ing as  to  the  ownership  of  this  patent  is  not 
warranted  by  the  evidence,  and  that  all  evi- 
dence relating  thereto  was  taken  subject  to 
objection  and  exception.  Both  those  claims 
are  outside  the  record  and  consequently  they 
cannot  be  considered. 

d-l]  The  evidence  is  not  sent  up  (Wil- 
liams V.  Wager,  64  Vt  326,  24  Atl.  765;  Holt 
V.  Howard,  77  Vt  49,  68  Atl.  797;  Child  v. 
Plnney,  81  Vt  314,  70  Atl.  566),  and  no  ex- 
ceptions to  the  finding  were  filed.    In  these 
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circumstances  all  this  coxirt  can  do  is  to  as- 
sume that  the  finding  was  upon  competent 
and  sufficient  evidence.  Martin  t.  Wells,  43 
Vt  428;  Sargent  v.  Burton,  74  Vt  24,  52 
Atl.  72.  It  must  stand,  therefore,  unless  It 
appears  on  Its  face  to  be  erroneous.  The 
orator  says  that  a  patent  cannot  be  owned 
by  a  partnership.  But  this  cannot  be  so,  for 
a  patent  right  and  the  privileges  thereby 
granted  are  Incorporeal  personal  property 
(De  La  Vergne  Refrigerating  Mach.  Co.  v. 
Featherstone,  147  U.  S.  209.  13  Sup.  Ot  283, 
37  L.  Ed.  138),  and  are  entitled  to  the  same 
rights  and  sanctions  which  attend  other  prop- 
erty (Cammeyer  v.  Newton,  94  U.  S.  225,  24 
L.  Ed.  72;  Densmore  v.  Scofield,  102  U.  S. 
375,  26  L.  Ed.  214).  They  may  be  transfer- 
red by  oral  agreement,  as  was  here  done, 
and  such  agreement  is  not  within  the  stat- 
ute of  frauds,  nor  within  U.  S.  R.  S.  {  4898 
(U.  S.  Comp.  St  1901,  p.  3387),  requiring  as- 
'slgnments  to  be  in  writing,  and  will  be  spe- 
cifically enforced  in  equity  when  properly 
proved.  Dalzell  v.  Dueber  Watch  Case  Mfg. 
Co.,  149  U.  S.  315,  13  Sup.  Ct  886,  37  L.  Ed. 
749;  Harrigan  v.  Smith,  57  N.  J.  Bq.  635,  42 
Ati.  579 ;  Searle  v.  Hill,  73  Iowa,  367,  85  N. 
W.  490,  5  Am.  St  Rep.  688;  Hammond  v. 
M.  &  H.  Organ  Co.,  92  U.  S.  724,  23  JJ!  Ed. 
707. 

[7,  I]  And  while  It  is  true  that  the  part- 
nership did  not  acquire  title  to  the  patent 
simply  by  reason  of  the  fact  that  partner- 
ship funds  were  used  In  obtaining  It  (Burr 
v.  De  La  Vergne,  102  N.  T.  415,  7  N.  E.  866 ; 
Belcher  ▼.  Wlttemore,  134  Mass.  380),  it  did 
become,  as  it  lawfully  mi^t  (Fresno  Home 
Packing  Co.  v.  Fruit  Cleaning  Co.,  101  Fed. 
826,  42  C.  C.  A.  43;  Button  Holeing  Co.  v. 
Somervllle,  L.  T.  [N.  S.]  xxxvlU,  878),  the 
equitable  assignee  thereof  by  force  of  the 
agreement 

[9]  A  compulsory  assignment  is  within  the 
Jurisdiction  of  the  court  of  chancery,  and 
the  decree  below  ordering  such  an  assign- 
ment by  the  orator  and  appointing  a  trustee 
to  act  in  case  of  his  refusal  was  correct 
Ager  V.  Murray,  105  U.  S.  126,  26  L.  Ed.  942. 

Decree  affirmed  and  cause  remanded.  Let 
a  new  time  be  fixed  by  the  court  of  chan- 
cery within  which  the  orator  shall  assign  to 
the  receiver  the  patent  In  question. 


SOWLBS  T,  HARTFORD  LIFE  INS.  CO. 

(Supreme  Court  of  Vermont    Franklin.    Sept 
23,  1911.) 

PLEADIHO  (I  248*)— AlCBNDUBRT— Nkw  Causk 

OF  Action. 

Ameodment  of  a  declaration  seeking  to  re- 
cover the  excess  of  assessments  which  defendant 
had  demanded  and  received  of  plaintiff  in  vio- 
lation of  a  provision  of  a  policy  on  his  life  is- 
sued by  It  that,  after  he  reached  a  certain  age, 
his  assessments  should  not  exceed  a  certain 
amount,  by  averment  of  breaches  of  other  provi- 
sions of  the  policy,  for  which  recovery  is  also 


sought  introduces  a  new  cause  of  action,  which 
is  not  permissible. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  686-709;  Dec.  Dig.  |  248.*] 

Exceptions  from  Franiclin  County  Court; 
Zed  S.  Stanton,  Judge. 

Action  by  Albert  Sowles  against  the  Eiart- 
ford  Life  Insurance  Company.  A  motion 
of  defendant  was  overruled,  and  it  brings  ex- 
ceptions. Judgment  reversed,  amended  dec- 
laration dismissed,  and  cause  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Hiram  P.  Dee  and  M.  H.  Alexander,  for 
plaintiff.  0.  O.  Austin  &  Sons,  for  defend- 
ant. 

HASELTON,  X  This  is  an  action  at  as- 
sumpsit. The  original  declaration  was  in 
four  counts.  After  the  defendant  had  plead- 
ed, the  plaintiff  filed  an  amended  declaration, 
which  also  was  In  four  counts.  The  defend- 
ant filed  a  motion  to  dismiss  the  amended 
declaration  on  the  ground  that  it  introduced 
a  new  cause  of  action,  and  on  other  grounds. 
This  motion  was  overruled.  The  defendant 
excepted,  and  the  case  was  passed  to  this 
court  without  further  proceedings  in  the 
cause. 

In  the  original  declaration  the  first  count 
says  that  by  virtue  of  a  life  insurance  policy, 
numbered  103306,  issued  by  the  defendant 
company  in  1888,  upon  the  life  of  the  plain- 
tiff, he  was  to  pay  to  the  company,  in  or- 
der to  keep  the  policy  In  force,  quarterly 
assessments  and  expense  dues^  not  to  exceed 
certain  sums  named,  after  he  obtained  the 
age  of  65  years;  that  be  reached  that 
age  In  1898;  and  that  thereafter,  in  disre- 
gard of  the  provision  of  the  contract  of  in- 
surance just  set  out  the  defendant  had  de- 
manded and  received  of  the  plaintiff  quar- 
terly assessments,  in  excess  .of  the  maximum 
sums  required  by  the  contract  aggregating 
$300;  and  that  the  defendant  was  indebted 
to  the  plaintiff  In  that  sum  as  for  so  much 
money  had  and  received.  The  second  count 
in  the  original  declaration  is  like  the  first 
except  that  it  declares  as  for  money  had  and 
received  for  like  overpayments  to  the  amount 
of  $800  exacted  and  received  of  the  plain- 
tiff after  he  became  65  years  of  age,  under 
another  policy,  namely,  p<dlcy  numbered 
103665.  The  third  count  in  the  original 
declaration  is  like  the  first  except  that  It 
declares  as  for  money  had  and  received  for 
the  sum  of  $900  exacted  and  received  by 
the  defoidant  from  the  plaintiff  after  he  be- 
came 65  years  of  age,  under  still  another 
policy,  namely,  policy  numbered  108816.  The 
fourth  count  in  the  original  declaration  Is 
simply  the 'Common  count  for  money  Iiad 
and  received,  and  declares  for  the  sum  of 
$1,500,  which  Is  the  aggregate  of  the  sums 
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declared  for  In  the  three  preceding  connta. 
It  Is  obvious  that  this  count  was  Joined  with 
the  others  merely  as  a  mattei;  of  customaty 
precantlon,  and  that  It  was  not  Intended  by 
the  pleader  to  state  a  further  cause  of  ac- 
Uon. 

Tbe  first  count  of  the  amended  declaration 
alleges  the  contract  of  Insurance,  policy 
numbered  103306,  between  the  plaintUF  and 
tbe  defendant,  entered  into  in  1888,  and 
sets  out  that  the  contract  provided  for  as- 
Bessments  for  the  purpose  Of  forming  a 
mortuary  fund  and  for  the  creation  of  a 
safety  fund,  which  assessments  were  to  be 
levied  upon  the  plaintiff  and  upon  all  other 
monbers  of  the  company  holding  policies 
similar  to  that  held  by  the  plaintiff;  that 
tbe  assessments  were  to  be  made  according  to 
a  table  of  graduated  ratios ;  tliat  the  plain- 
tiff at  tile  time  of  the  contract  was  54  years 
old;  that  the  mon^  paid  to  the  defendant 
for  a  safety  fund  was  to  be  deposited  with 
a  certain  security  company  as  trustee  to 
be  invested  by  the  security  company  in  gov- 
ernment bonds,  and  that  the  security  com- 
pany was,  on  conditions  the  fulflllmoit  of 
which  is  alleged,  to  pay  over  to  the  defend- 
ant company,  at  intervals,  the  income  on 
sndi  bonds,  which  income  the  defendant 
was  to  divide  among  policy  holders  of  the 
class  to  which  the  plaintiff  belonged;  and 
that  it  was  agreed  that,  whenever  the  safe^ 
fund  should  amount  to  $1,000,000  all  subse- 
qnent  receipts  therefor  should  be  divided 
among  iwlicy  holders  of  the  class  to  which 
the  plaintiff  belonged  for  the  payment  of 
future  dues  and  assessments.  The  count  fur- 
ther alleges  that  the  defendant  did  not  at 
any  time  after  the  date  of  the  policy  make 
any  division  among  the  policy  holders  en- 
titled thereto  of  the  income  from  tbe  safety 
fond,  notwltlistanding  the  existence  of  the 
coodltions  making  such  division  obligatory, 
and  that  on  March  1,  1899,  the  safety  fund 
was  far  in  excess  of  $1,000,000,  but  that,  not- 
Tlthstandlng  that  fact,  the  defendant  did 
lut,  and  has  not  since,  made  any  division  of 
safety  fund  receipts,  in  accordance  with  the 
agreement  already  referred  to,  but  that,  in 
dlsr^ard  of  its  undertakings,  it  has  from 
time  to  time  without  the  knowledge  and 
apiinst  tbe  will  of  the  plaintiff,  and  the  oth- 
T  policy  holders,  diverted  the  safety  fund 
from  United  States  bonds  to  securities  of 
doubtful  character,  and  has  thereby  caused 
a  Urge  loss  to  the  fund  and  to  the  policy 
boIdeiB.  The  count  further  alleges  that  by 
reason  of  its  disregard  of  Its  undertakings 
referred  to  and  its  misappropriation  of  the 
safety  fund  the  defendant  ceased  to  do  busi- 
aesB  under  the  safety  fund  plan,  and  there- 
by caused  the  cost  of  maintaining  in  force 
tbe  policy  of  insurance  to  far  exceed  the 
amount  agreed  upon  in  the  policy.  The  count 
farther  alleges  that  in  violation  of  the  con- 
tract of  insurance  the  defendant  has  without 


right  collected  of  the  plaintiff  a  large  sum  of 
money,  to  wit,  $100  for  sending  out  notices 
of  mortuary  assessments,  and  has  also  with- 
out right  collected  a  further  sum  of  money, 
to  wit,  $500,  by  way  of  expense  dues  in  ex- 
cess of  the  amount  of  such  dues  permitted 
under  the  contract,  and  has  in  violation  of 
the  contract  collected  of  the  plaintiff  the  sum 
of,  to  wit,  $100  for  the  safety  fund,  and,  to 
wit,  the  sum  of  $2,000  as  mortuary  assess- 
ments in  excess  of  the  assessments  warranted 
by  the  contract,  and  has,  without  right,  col- 
lected of  the  plaintiff  the .  sum  of,  to  wit, 
$100  assessed  upon  the  quarterly  calls  of 
the  defendant  At  this  point  the  count  In- 
corporates the  catise  of  action  set  forth  in 
the  first  count  of  the  original  declaration, 
and  alleges,  in  accordance  therewith,  tliat 
the  defendant  has  collected  and  received  of 
the  plaintiff  the  sum  of,  to  wit,  $300  in  vio- 
lation of  the  stipulatiMi  In  the  contract  as 
to  the  sums  collectible  of  him  after  he  at- 
tained the  age  of  65  years.  The  declara- 
tion adds  an  avermrat  that  the  defendant 
has  from  the  day  and  date  of  the  contract 
disregarded  the  stipulation  therein  as  to  tbe 
mortality  ratio,  and  that  in  consequence 
thereof  has  demanded  and  received  of  tbe 
plaintiff  the  sum  of,  to  wit,  $1,000.  The  sec- 
ond count  of  the  amended  declaration  re- 
lates to  the  policy  of  insurance  issued  by  the 
defendant  to  the  plaintiff  in  1888,  and  num- 
bered 103665.  Its  all^ations  are  similar  to 
those  in  the  first  count  of  the  amended  dec- 
laration, though  there  are  some  changes  and 
additions.  The  third  count  in  the  amended 
declaration  relates  to  policy  numbered  106- 
816,  issued  by  the  defendant  to  the  plain- 
tiff in  1888.  This  count  is  in  general  like  the 
first  count  of  the  new  declaration.  Tbe 
fourth  count  In  the  amended  declaration  re- 
lates to  all  three  of  the  policies  already 
mentioned,  and,  in  effect,  brings  together  the 
allegations  of  the  three  preceding  counts. 

The  four  counts  of  the  amended  declara- 
tion cover  31  typewritten  pages,  and  we  have 
not  undertaken  to  go  much  into  the  details 
of  the  things  alleged.  They  all  allege  mis- 
conduct on  the  part  of  the  defendant  from 
about  1888  when  the  policies  were  issued 
and  the  plaintiff  was  54  years  old  down  to 
the  present  time.  They  allege  that  this 
misconduct,  consisting  in  part  of  a  misap- 
propriation of  funds,  was  a  violation  of  the 
defendant's  contracts  with  the  plaintiff  and 
of  its  contracts  with  other  policy  holders  of 
the  same  class,  and  they  seek,  to  recover 
money  paid  In  consequence  of  the  wrongful 
do^gs  and  exactions  of  the  defendant  made 
in  a  variety  of  ways  during  the  entire  life 
of  the  policies.  The  ad  damnum  is  set  at 
$10,000.  Nothing  can  be  plainer  than  that 
this  amended  declaration  introduces  a  cause 
of  action  not  contemplated  when  the  orig- 
inal declaration  was  drawn.  Derosia  v.  Fer- 
land.  83  Vt  372,  385,  76  AtL  153,  28  li.  R. 
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A.  (N.  S.)  577,  138  Am.  St.  Rep.  1092;  Esta- 
brooks  V.  Insurance  Co.,  74  Vt  203,  52  Atl. 
420.  The  plaintiff  cites  Haskins  t.  Ferris, 
28  Vt  673,  Trescott  v.  Baker,  29  Vt  459,  and 
Boyd  V.  Bartlett  36  Vt  9.  But  these  cases 
are  all  against  his  contention  that  the  amend- 
ed declaration  introduces  no  new  cause  of 
action.  So  the  amended  declaration  should 
bare  been  dismissed  on  the  ground  already 
considered,  for,  as  was  tersely  said  by  Judge 
Steele,  the  statute  does  not  authorize  "a  new 
suit  under  the  guise  of  an  amendment" 
Dana  ▼.  McClure,  39  Vt  197 ;  Bstabrooks  r. 
Fidelity,  etc.,  Co.,  74  Vt  202,  52  Ati.  420; 
Brodek  v.  Hlrschfleld,  67  Vt  12;  McDermld 
T.  Tinkham,  53  Vt  615 ;  Carpenter  v.  Gookin, 
2  Vt  495,  21  Am.  Dec.  566. 

Judgment  reversed.  Judgment  that  the 
amended  declaration  is  dismissed  and  cause 
remanded. 


RHONE  ▼.  SPERRY  &  BARNES  CO. 

(Supreme   Court   of   Errors  of   Connecticut 
Oct  6,  1911.) 

Tbial  (8  139*)— Question  of  Fact  ob  IiAW— 
Direction  op  nonsuit. 

Where  there  waa  no  evidence  from  which 
the  jury  coald  reasonably  have  found  that  the 
defendant  was  negligent  as  alleged  in  the  com- 
plaint, and  that  plaintiff's  own  negligence  did 
not  essentially  contribute  to  his  injury,  a  non- 
suit  was  properly  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  332-341;    Dec.  Dig.  |  139.*] 

Wheeler,  3,,  dissenting. 

Appeal  from  Superior  Court  New  Harea 
County;   Edwin  B.  Qager,  Judge. 

Action  by  Charles  Rhone  against  the  Sper- 
ry  ft  Barnes  Company  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  defendant's  negligence.  From  a 
judgment  of  nonsuit  and  from  an  order  re- 
fusing to  set  it  aside  on  plaintiff's  motion, 
he  appeals.    Affirmed. 

George  W.  Crawford,  for  appellant  Ed- 
mund Zacher  and  William  B.  Ely,  for  ap- 
pellee. 

THAYER,  J.  After  the  plaintiff  had  intro- 
duced his  evidence  and  rested  his  case,  the 
court  granted  a  motion  that  judgment  as  in 
case  of  nonsuit  be  rendered  for  the  de- 
fendant, ahd  denied  the- plaintiff's  motion  to 
fet  aside  the  nonsuit.  The  record  shows 
that  there  was  no  evidence  from  which  the 
jury  could  reasonably  have  found  that  the 
defendant  was  guilty  of  the  negligence  al- 
leged in  the  complaint  and  that  the  plain- 
tiff's own  negligence  did  not  essentially  con- 
tribute to  his  injury.  There  was  therefore 
no  question  of  fact  to  go  to  the  jury  pre- 


sented by  the  evidence,  and  the  nonsuit  was 
properly  granted. 

There  is  no  error.  In  this  opinion  the  other 
Judges  concurred,  except  WHEELER,  J, 
who  dissented. 


WITHAM  T.  WING  et  aL 

(Supreme  Judicial   Court  of  Maine.     Oct  5, 
1911.) 

1.  Mechanics'  Liens  (|  277*)— Pbocbedisos 
—Statement  of  Lien— Variance  Between 
Statement  and  Bill— Conteaotiho  Par- 
ties. 

In  a  suit  to  enforce  a  lien  for  labor  and 
materials,  plaintiff  offered  in  evidence  a  copy 
of  the  record  of  the  lien  statement,  filed  in 
the  town  clerk's  office  pursuant  to  Rev.  St. 
c.  93,  I  31,  within  60  days  after  cessation  of 
labor,  m  order  to  preserve  his  lien,  stating  the 
name  of  the  owner,  the  amounts  due,  descrip- 
tion of  the  property,  etc.,  as  required  by  the 
statute,  and  in  addition  stating  the  name  of 
the  person  with  whom  the  contract  was  mnde, 
which  the  statute  does  not  require.  Held  that, 
as  the  statement  was  received  in  evidence,  and 
waa  admissible,  only  to  show  that  plaintiff  had 
taken  the  necessary  steps  to  preserve  his  lien, 
and  not  to  prove  the  contract,  any  variance  in 
the  name  of  the  persons  contracted  with,  as 
alleged  In  the  bill  and  shown  in  the  statement, 
would  not  defeat  the  lien,  only  being  available 
to  impeach  plaintiff's  testimony  that  the  con- 
tract was  made  with  the  person  alleged  in  the 
bill. 

[Ed.  Note.— For  other  cases,   see  Mechanics' 
Lfens.   Cent   Dig.   {|    546-554;    Dec    Dig.   { 

2.  Equity  (S  330*)  —  Waiveb  —  Failubb  to 
Demdb  to  Auended  Bill. 

Where,  after  demurrer  was  filed  to  the 
original  bill  for  improper  joinder  of  defend- 
ants, an  amendment  to  the  bill  was  filed  by 
consent,  to  which  defendants  did  not  demur, 
but  answered  by  a  denial,  exceptions  to  over- 
ruling the  demurrer  to  the  original  bill  will 
not  M  considered,  though  the  objections  urged 
are  open  to  defendants  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  t  330.*] 

3.  Mechanics'  Liens  (S  276*)— Pboceedinos 
TO  Bnfokce  —  Oonstbuctiok  of  Pleadino 
— Amenoed  Bill. 

Paragraph  6  of  the  original  bill  in  a  suit 
to  enforce  a  materialman's  lien  alleged  that 
the  contract  for  the  work  and  material  was 
made  with  W.,  while  paragraph  9  alleged  that 
certain  other  labor  was  performed  and  material 
furnished  by  virtue  of  a  contract  with  W.,  F., 
and  L.  An  amendment  to  the  bill  alleged  that 
the  items  sought  to  be  recovered  for  under 
paragraph  9  were  furnished  in  carrying  out 
the  original  contract  with  W.,  being  additions 
thereto  made  necessary  by  changes  which  were 
consented  to  by  him  and  made  by  his  author- 
ity. Held,  that  the  amendment  alleged  a  dif- 
ferent contract  than  the  original  bill  with  ref- 
erence to  the  work  and  macenal  mentioned  in 
paragraph  9,  alleging  in  effect  that  such  work 
and  material  were  furnished  to  W.,  so  that  it 
operated  as  a  discontinuance  as  to  F.  and  L. 
[Eld.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  i  276.*] 

4.  Appeal  and  Ebbob  (S  1036*)  —  Hauiless 
Ebrob— Unnecessabt   Pabties. 

.Since  the  joinder  of  unnecessary  parties 
defendant  is  ordinarily  harmless  error,  which 
may  be  corrected  on  final  decree  by  making  the 


•For  other  casM  ■••  aamo  topic  and  ■action  NUUBESR  In  Se«.  Dig.  *  Am.  Dig.  Kay  No.  Boriai  *  Sep'r  Indaxas 


Digitized  by  VjOOQIC 


He) 


WTTHAM  V.  WINO 


loi 


jadment  Beveral.  the  fact  that  there  was  no 
discontinuance  in  a  suit  to  enforce  a  material- 
man'a  lien  as  to  a  defendant  who  had  no  in- 
terest in  the  property  would  not  defeat  plain- 
tiff's claim. 

[£d.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4069-4074;  Dec.  Dig.  I 
1038.»] 

5.  Mechanics'   Liirb    (|    197*)— Bona   Fide 

PCBCHASBB — ^NonCB— CI.IBK'8      CMfUjriCATE 

or  Claiu— Effbct. 

Under  Rev.  St.  c.  93,  |  39,  providint;  that, 
vhni  any  bill  in  which  a  materialman  a  lien 
Is  claiAed  is  filed  with  the  town  clerk,  he  shall 
file  in  the  registry  of  deeds  a  certificate  stat- 
ing the  names  of  the  parties  and  describing  the 
property,  etc.,  the  town  cleric's  certificate,  ao 
filed,  is  notice  to  the  world  that  claimant  as- 
serts a  lien  upon  the  property  described,  so 
that  one  thereafter  purchasing  it  does  so  at 
his  risk. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Dec.  Dig.  J  197.»] 

6.  Mechanics'    LiIbns   (|   166*)— Matbrial- 
man's  Lien— Accruai.. 

A  materialman's  lien  is  created  by  law 
when  the  labor  and  materials  are  furnished; 
claimant  being  required,  to  perfect  his  lien  for 
enforcement  by  bill  in  equity,  only  to  record 
his  statement  of  lien  in  the  town  cleric's  office, 
as  required  by  statute. 

(Ed.  Note.— For  other  cases,  see  Mechanic*' 
Liens,  Cent  Dig.  |  297;   Dec.  Dig.  {  166.*1 

Exceptions  from  Supreme  Judicial  Court, 
Kennebec  County,  in  Kqulty.  • 

Bill  In  equity  by  Charles  B.  Witbam 
against  Flora  J.  Wing  and  others.  On  ex- 
ceptions and  appeal  by  one  of  defendants 
after  decree 'for  plaintiff.  Exceptions  over- 
raled,  appeal  dismissed,  and  decree  affirmed. 

Bill  in  equity  brought  by  the  plaintiff,  un- 
der the  provisions  of  Revised  Statutes,  chap- 
ter 93,  {  33,  against  Flora  J.  Wing,  L.  B.  W. 
Wing,  G.  Harold  Grant  Wing,  and  the  Lewis- 
ton  Trust  &  Safe  Deposit  Company,  to  en- 
force a  lien  upon  land  and  certain  buildings 
thereon,  situate  in  Farmingdale,  for  labor 
and  materials  furnished  in  altering  and  re- 
pairing said  buildings.  The  last-named  de- 
fendant was  the  mortgagee  of  the  premises. 
The  case  went  to  the  law  court  on  excep- 
tions and  appeal  by  defendants. 

Argued  before  SAVAGE,  SPEAR,  COR- 
NISH, BIRD,  and  HALEY,  JJ. 

George  W.  Heselton,  for  plaintiff.  Oakes, 
Pnlslfer  &  Lndden  and  Ekton,  Keene  &  Gard- 
ner, for  defendants. 

HALEY,  J.  This  is  a  bill  In  equity, 
brought  by  Charles  B.  Witbam,  to  enforce 
a  lloi  upon  land  and  buildings  thereon,  situ- 
ated In  Farmingdale,  owned  by  Flora  J. 
Wing,  for  labor  and  material  fumiBhed  in 
altering  and  repairing  said  buildings. 

Paragraph  6  of  the  bill  alleges  that,  by 
virtue  of  a  contract  between  the  plaintiff  and 
the  defendant  6.  Harold  Grant  Wing,  a  son 
of  Flora  J.  Wing,  who  is  alleged  to  be  tbe 
owner  of  tbe  land  and  buildings,  executed 
for  said  G.  Harold  Grant  Wing  by  his  at- 


torney, Charles  C. Keene,  the  plaintiff  fur- 
nished material  and  labor,  all  of  which  en- 
tered into  and  were  used  in  erecting,  con- 
structing, altering,  and  repairing  tbe  build- 
ings upon  which  tbe  lien  Is  claimed,  and  re- 
fers to   Exhibit -A,  which  reads: 

To  making  piazza  tor  bouse  In  Farming- 
dale  and  furnishing  material,  and  to  mak- 
ing alterations  In  said  house,  as  per  con- 
tract dated  March  21,  UIO |800  W 

Credit. 

By  discount  In  not  tumlsblng  door 
and  stair  rail  as  per  contract 1 18  00 

By  cash  200  00    $218  00 

Balance   dva 1682  00 

Paragraph  9  of  the  bill  reads  as  follows: 

"That,  by  virtue  of  a  contract  with  tbe 
said  Q.  Harold  Grant  Wing,  Flora  J.  Wing, 
and  L.  B.  Wing,  and  with  tbe  knowledge  and 
consent  of  said  oymer  and  mortgagee,  tbe 
plaintiff  performed  certain  other  labor,  and 
furnished  certain  other  labor  and  materials, 
and  made  certain  changes  in  the  spedflca- 
tlons  of  said  written  contract,  all  of  which 
are  mentioned  and  described  In  the  state- 
ment hereunto  annexed  and  made  a  part 
hereof  and  marked  'Exhibit  B,'  all  of  which 
entered  into  and  were  used  in  altering,  con- 
structing and  repairing  tbe  building  located 
on  said  lot" 

Exhibit  B  contains  26  items  for  labor  and 
material  furnished  from  Match  28th  to  May 
2d,  Inclusive.  The  bill  was  filed  in  tbe 
clerk's  office  In  Kennebec  county,  and  sub- 
poena Issued,  as  prescribed  by  Uie  rules  of 
court,  to  Flora  J.  Wing,  L.  B.  Wing,  G. 
Harold  Grant  Wing,  and  the  Lewiston  Trust 
&  Safe  Deposit  Company.  Tbe  defendants 
filed  an  answer  with  a  demurrer  tberein. 
Afterwards,  with  the  consent  of  the  defend- 
ants, an  amendment  was  filed  and  allowed. 
So  much  of  the  amendment  as  is  material  is 
as  follows: 

"All  tbe  labor  and  material  referred  to  in 
Exhibit  A  of  tbe  plaintiff's  bill,  for  which 
the  plaintiff  seeks  to  recover,  were  furnished 
by  the  plaintiff  by  virtue  of  and  in  pursuance 
of  a  contract  with  the  said  G.  Harold  Grant 
Wing,  and  tbe  other  contracts  alleged  in  the 
plalntlfTs  bill  to  have  been  made  by  G. 
Harold  Grant  Wing,  Flora  J.  Wing,  and  L. 
B.  Wing,  as  stated  In  paragraph  9  and  Ex- 
hibit B  of  the  plalntifTs  bill,  were  merely 
additional  to  and  modifications  of  tbe  said 
original  contract  with  G.  Harold  Grant  Wing, 
mentioned  in  item  6  of  the  plaintlfPS  bill, 
and  were  made  by  bis  authority  and  with  tbe 
consent  and  knowledge  of  tbe  owner," 

The  case  was  afterwards  set  down  for 
hearing  and  was  heard,  as  appears  by  tbe 
record,  upon  amended  bill,  answer,  admis- 
sions of  record  and  proof.  Tbe  Justice  who 
beard  tbe  case  dismissed  the  bill  as  to  the 
Lewiston  Trust  &  Safe  Deposit  Company  and 
L.  B.  Wing,  with  costs  for  each,  sustained 
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the  bill  against  O.  Harold  Grant  Wing  for 
1641.46,  with  Interest  and  cost,  with  a  lien 
upon  the  buildings  and  land  described  In 
the  bill,  and  ordered  the  property  sold  to 
satisfy  the  Judgment  The  defendant  O. 
Harold  Orant  Wing  claimed  an  appeaL  The 
case  is  btfore  the  court  upon  exceptions  and 
appeal. 

The  idalntlff  offered  in  evidence  a  copy 
of  the  record  of  the  town  clerk  of  the  town 
0*  Farmlngdale,  where  the  property  in  ques- 
tion is  located,  which  was  admitted,  subject 
to  objection  and  exception  by  the  defendant. 
This  was  a  record  of  the  lien  statement  filed 
by  the  plaintiff  in  the  town  clerk's  office, 
imder  the  provisions  of  section  31,.  c.  93,  R. 
S.,  in  his  attempt  to  preserve  his  lien,  with- 
in 60  days  of  the  time  he  ceased  to  labor  or 
furnish  material  in  the  construction,  altering, 
and  repairing  the  buildings.  The  objection 
was  that  It  was  a  variance,  and  did  not  set 
forth  such  a  lien  statement  aa  corresponded 
to  the  claim  In  the  bill. 

It  contained  all  the  necessary  statements 
prescribed  by  the  statute  to  preserve  the  lien 
— a  statement  of  the  amount  due,  credits 
given,  a  description  of  the  property  sufficient- 
ly accurate  to  Identify  It,  the  name  of  the 
owner — and  was  subscribed  and  sworn  to. 
In  addition,  it  contained  the  statement  that 
the  material  and  labor  were  furnished  by 
virtue  of  a  contract  with  G.  Harold  Grant 
Wing  and  L.  B.  Wing,  upon  the  dwelling 
house  described  In  the  bill,  owned  by  Flora 
J.  Wing. 

The  defendant  contends  that  by  the  state- 
ment In  said  claim  that  It  was  "for  labor 
done  and  materials  furnished  by  virtue  of 
n  contract  with  G.  Harold  Grant  Wing,  of 
Portland,  in  the  county  of  Cumberland  and 
state  of  Maine,  and  L.  B.  Wing  of  Farming- 
dale,  In  the  county  orf  Kennebec,"  afterwards 
followed  by  a  charge  of  $S00  for  making  a 
piazza  on  the  house  and  furnishing  mate- 
rials, as  per  contract  dated  March  21,  1910, 
and  by  the  further  statement,  "to  other  work 
and  other  materials  furnished  by  contract 
with  G.  Harold  Grant  Wing  and  consent  of 
the  owner,"  two  separate  lien  contracts  are 
shown,  and  that  the  plaintiff  cannot  prove 
and  recover  in  this  action  Judgment  against 
G.  Harold  Grant  Wing  and  the  land  and 
buildings  mentioned  upon  his  individual  con- 
tract, and  upon  the  Joint  contract  of  G.  Har- 
old Grant  Wing  and  L.  B.  Wing. 

[1]  The  statute  does  not  require  the  claim 
filed  in  the  town  clerk's  office  to  contain 
the  name  of  the  person  with  whom  the  lien- 
or contracted.  The  paper  was  offered  In  evi- 
dence to  show  that  the  plaintiff  bad  com- 
plied with  the  statute  in  regard  to  filing  his 
statement  in  the  town  clerk's  office  within 
60  days  of  the  time  he  ceased  to  labor  or 
furnish  material,  and  was  admitted  in  evi- 
dence for  that  purpose.  It  was  admissible 
for  no  other  purpose,  when  offered  by  the 
plaintiff.     If   it   contained   more   than   the 


statute  required,  It  bUU  contained  all  the 
statute  required,  and  was  admissible  for  the 
purpose  of  proving  that  the  plaintiff  had 
filed  the  statement  required  by  law.  The 
fact  that  the  plaintiff  stated  therein  that  the 
work  was  done  and  the  material  furnished 
by  virtue  of  a  contract  with  G.  Harrtd 
Grant  Wing  and  L.  B.  Wing,  not  being  re- 
quired by  statute,  would  not  defeat  the  lien, 
but  would  be  evidence  that  the  defendants 
might  use  to  Impeach  the  testimony  of  the 
plaintiff,  when  he  claimed  that  the  contract 
was  made  with  O.  Harold  Grant  Wing  In- 
dlvlduaUy,  and  was  undoubtedly  used  for 
that  purpose  at  the  argument  In  order  for 
the  plaintiff  to  maintain  his  case,  it  was 
necessary  for  him  to  prove  that  he  had  filed 
In  the  town  clerk's  office  a  certificate  con- 
taining the  statements  prescribed  In  section 
31,  c.  93,  B.  S.,  and  the  record  was  offered 
and  admitted  to  prove  that  he  had  complied 
with  the  statute,  not  as  proof  of  his  claim, 
but  as  proof  that  the  lien  claimed  had  not 
been  dissolved  by  his  n^lect  to  file  the  state- 
ment required  by  statute  within  60  days 
from  the  time  he  had  ceased  to  labor  or  fur- 
nish material. 

The  case  of  Thurston  v.  Schroeder,  «  R. 
I.  272,  cited  by  the  defendant,  does  not  ap- 
ply. That  was  a  petition  (corresponding  to 
the  bill  in  equity  In  this  case)  for  a  lien  filed 
against  two  persons,  as  Joint  contractors,  for 
work  done  and  material  furnished  by  the 
petitioner,  and  the  court  held  there  was  not 
sufficient  evidence  submitted  to  prove  that 
the  contract,  as  set  forth  in  the  petition, 
was  made  by  the  two  respondents,  and  that 
the  plaintiff  suing  upon  a  Joint  contract  of 
Patterson  and  Schroeder  had,  by  their  writ- 
ten evidence,  showed  only  a  several  contract 
with  Patterson,  which  their  parol  evidence 
had  DO  tendency  to  vary.  In  other  words, 
the  court  held  that  all  the  evidence  Intro- 
duced by  the  plaintiff  had  failed  to  prove 
the  contract  alleged.  In  this  case  the  dalm 
filed  in  the  town  clerk's  office  was  not  offer- 
ed or  received  as  evidence  of  the  contract. 
The  defendant's  position  that  a  different 
contract  was  proved  than  the  one  alleged 
could  only  be  taken  after  the  evidence  was 
all  in,  at  which  time  the  statement  in  the 
record  of  the  town  clerk's  office  should  have 
been  considered  with  the  other  evidence,  to 
show  whether  the  labor  and  material  were 
furnished  upon  the  Individual  contract  of 
G.  Harold  Grant  Wing,  or  upon  the  Joint 
contract  of  G.  Harold  Grant  Wing  and  an- 
other. 

In  the  case  of  Palmer  v.  Lavigne,  104  Gal. 
30,  37  Paa  776,  also  cited  by  the  defendant, 
there  was  a  demurrer  to  the  complaint,  be- 
cause It  could  not  be  ascertained  from  an 
Inspection  whether  the  contract  alleged  In 
the  complaint  to  have  been  entered  into 
by  the  plaintiff  and  the  defendants  was 
made  by  Mary  C.  Lavigne  or  by  the  defend- 
ant John  K  Lavigne,  or  both,  and  that  it 
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could  not  be  ascertained  therefrom  whether 
the  ri«»nt<fr  sought  to  hold  the  defendant 
Maiy  C.  Lavlgne  nnder  an  alleged  contract 
made  wltb  her  or  on  account  of  some  Inter- 
est which  she  held  In  the  land.  The  de- 
morrer  was  sustained. 

The  exertion  under  discussion  is  not  to 
the  pleadings,  but  to  the  admtssibllity  of 
erldoice  to  show  that  the  statement  re- 
quired by  statute  to  be  recorded  in  the  town 
derk's  office  to  preserre  the  liea  bad  be«i 
recorded. 

In  Qarrlson  v.  Hawkins,  HI  Ala.  S08,  20 
South.  427,  a  lien  case  also  cited  by  the  de- 
fendant, the  plaintiff  alleged  that  the  con- 
tract for  lumber  wlilch  was  sued  on  was 
made  with  two  defendants,  Jerome  and  Ma- 
hale  B.  Garrison.  The  court  In  discussing 
tlie  case  says:  "There  is  no  proof  that  Ma- 
bale  ever  bad  anything  to  do  with  the  pur- 
chase of  the  lumber,  and  what  relation,  if 
any,  she  sustained  to  her  codefendant  But 
the  plalntlfTs  evidence  Is  full  and  dear  that 
they  contracted  with  Jerome  Garrison  alone, 
and  furnished  the  labor  to  him."  That  was 
a  case  in  which  the  claim  of  a  misjoinder  of 
psrtieB  was  taken  after  the  evidence  was  all 
Id,  so  that  the  court  might  see  whether  one 
or  both  parties  were  liable.  There  are  many 
cases  holding  the  same  as  the  above  cases, 
hot  they  do  not  hold  that  the  lienor  had  lost 
his  lien  by  inserting  in  his  statement  re- 
corded in  the  town  clerk's  office  statements 
Dot  required  by  law.  The  record  was  prop- 
erly admitted  for  the  purpose  for  which  it 
was  received,  viz.,  that  the  plaintiff  dalmed 
a  lien  upon  the  land  and  buildings  therein 
described,  and  had  recorded  the  statement 
required  by  statute  within  the  time  fixed  by 
statote  to  preserve  his  lien,  if  entitled  to  the 
lien. 

[2]  The  second  exception  is  to  the  ruling 
of  the  court  upon  the  demurrer,  which  set 
forth  the  Improper  Joinder  of  parties  de- 
foidant,  under  paragraphs  6  and  0  of  the 
bill.  The  demurrer  was  filed  to  the  orig- 
inal bill,  and  assigned  as  cause  of  demurrer 
the  improper  Joinder  of  defendants.  After 
the  demurrer  was  filed,  an  amendment  was 
allowed,  with  the  consent  of  the  defendants, 
and  the  defendants  answered  the  amended 
bill  by  the  denial  of  the  matters  therein  con- 
tained. If  they  had  wished  to  object  to  the 
amended  bill  by  demurrer,  they  should  have 
filed  a  new  demurrer  to  the  amended  biU. 
It  was  not  permissible  to  argue  upon  the  de- 
murrer filed  to  the  original  blU  for  causes 
set  fortb  therein  after  the  bill  had  been 
amoided  by  consent,  and  an  amendment  filed 
by  defendants  to  their  answers,  but  a  new 
demurrer  should  have  been  filed,  specifying 
the  objections  to  the  amended  bill,  so  that 
the  record  would  have  shown  that  it  was 
passed  upon  after  the  amendment  As  no 
demurrer  was  filed  to  the  amended  bill,  ex- 
ceptions to  the  overruling  of  the  demurrer 
are  not  properly  before  the  court;   but  the 


objections  urged  are  open  to  the  defendant 
upon  appeal. 

It  is  objected  that  the  amended  bill  al- 
leges the  existence  of  the  same  contract  as 
alleged  in  the  original  bill.  The  position  of 
the  defendant  is  that  the  contract  in  para- 
graph 6  was  the  individual  contract  of  6. 
Harold  Grant  Wing,  and  the  contract  alleged 
in  paragraph  9  was  the  Joint  contract  of  O. 
Harold  Grant  Wing,  Flora  J.  Wing,  and  L. 
B.  Wing;  that  they  are  separate  claims  and 
should  have  been  enforced  by  separate  suits 
against  each  of  the  contracting  parties ;  that 
the  plaintiff  cannot  maintain  this  action  and 
recover  Judgment  against  G.  Harold  Grant 
Wing,  and  the  land  and  buildings,  upon  his 
individual  contract  and  his  Joint  contract 
with  Flora  J.  Wing  and  L.  B.  Wing;  and 
that  he  is  seeking  to  do  so  by  this  action. 

This  objection  was  well  taken  by  demurrer 
to  the  original  bill,  but  the  amendment,  made 
by  consent,  seeks  to  remove  that  objection. 

[S]  Paragraph  6  of  the  bill  alleges  the  in- 
dividual contract  of  G.  Harold  Grant  Wing, 
and  he  admits  it  to  be  his  contract  The 
amendment  set  forth  that '  the  charges  in 
paragraph  9  of  the  bill,  which  allege  the  la- 
bor and  material  set  forth  in  Exhibit  B  were 
furnished  upon  the  credit  of  G.  Harold  Grant 
Wing,  Flora  J.  Wing,  and  I*  B.  Wing,  were 
merely  additional  to  and  modifications  of 
said  original  contract  mentioned  In  para- 
graph 6,  made  by  the  authority  of  G.  Harold 
Grant  Tiling.  If  so,  then  all  the  items  charg- 
ed for  were  furnished  upon  the  individual 
contract  of  G.  Harold  Grant  Wing.  If  it 
was  modified  and  added  to  with  the  consent 
of  G.  Harold  Grant  Wing,  he  was  liable  for 
their  value,  and  the  amendment  was.  In  fact, 
a  discontinuance  of  the  suit  against  L.  B. 
Wing  and  Flora  J.  Wing,  except  as  she  ap- 
peared as  owner  of  the  property  sought  to  be 
charged  with  the  plaintiff's  lien,  and  the 
court  would  have  so  ruled,  if  either  party 
had  requested.  In  fact,  the  court  did  so 
rule  by  the  final  decree  dismissing  the  bill 
as  to  him  with  cost. 

[4]  The  fact  that  there  was  no  discontinu- 
ance as  to  L.  B.  Wing  cannot  defeat  the 
plalntlfTs  claim,  for  "all  persons  interested 
must  be  parties,  either  plaintiffs  or  defend- 
ants, and  if  from  overcaution  too  many  be 
Joined  the  mistake  is  harmless,  and  may  be 
corrected  on  final  decree,  as  the  Judgment  may 
be  several  and  so  framed  as  to  work  full  and 
substantial  Justice."  Brown  v.  Lawton,  87 
Me.  80,  32  Atl.  733;  Bugbee  ▼.  Sargent,  23 
Me.  269.  The  effect  of  the  amendment  was 
to  make  plain  the  claim  of  the  plaintiff  that 
the  items  sought  to  be  recovered  for  nnder 
paragraph  9  were  furnished  in  carrying  out 
the  original  contract  made  with  G.  Harold 
Grant  Wing,  being  additions  to  that  con- 
tract made  necessary  by  changes  and  addi- 
tions thereto,  which  were  all  consented  to  by 
G.  Harold  Grant  Wing,  and  that  the  plaintiff 
relied  upon  that  contract  without  regard  to 
who  ordered  the  changes,  or  wbo  ordered 
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the  work  done;  that  he  intended  to  prove 
that  whoever  did  order  the  changes  and  the 
work  did  so  as  the  agent  of  Q.  Harold  Grant 
Wing. 

The  claim  of  the  defendant  that  the  amend- 
ed bill  alleges  the  same  contract  as  the  de- 
fendant claims  the  original  blU  allied,  and 
that  there  Is  a  fatal  variance,  either  of  proof 
or  allegations,  cannot  be  sustained,  and  it  is 
unnecessary  to  discuss  the  cases  cited  to  sus- 
tain the  position  that  if  there  was  a  fatal 
variance  the  bill  cannot  be  maintained. 

It  is  next  objected  that,  "if  the  amend- 
ment did  change  the  original  bill,  the  etFect 
mnst  be  to  void  attachments  of  real  estate, 
and  In  this  case,  as  the  Hen  depends  upon 
the  attachment,  no  right  remains  for  the 
court  to  render  a  valid  lien  Judgment." 

[S]  No  authorities  are  cited  In  support  of 
the  above  proposition.  The  plaintiff  Is  not 
seeking  to  enforce  his  claim  by  attachment 
in  an  action  at  law,  under  section  40,  c.  93, 
R.  S.  The  case  was  b^mi  by  filing  the  bill 
in  the  clerk's  office,  not  by  inserting  it  in  a 
writ  of  attachment  No  attachment  was 
made.  The  clerk  undoubtedly  complied  with 
section  39,  a  93,  R.  S.,  and  the  certificate 
filed  by  him  in  the  registry  of  deeds  office 
was  notice  to  the  world  that  the  plaintiff 
claimed  a  Hen  upon  the  property  described 
therein,  and  that  whoever  purchased  it  did 
so  at  their  risk. 

[6]  The  lien,  if  there  was  one,  was  created 
by  law  when  the  plaintiff  furnished  the  la- 
bot  and  materials  used  in  altering  and  re- 
pairing the  house.  The  plaintiff,  by  record- 
ing his  statement  in  the  form  required  by 
law  in  the  town  clerk's  office  within  the  time 
fixed  by  statute,  and  by  bringing  his  bill  to 
enforce  his  lien  within  the  time  fixed  by 
statute,  did  all  the  law  required  of  him  to 
preserve  the  lien  and  prevent  it  from  being 
dissolved,  and  to  subject  the  property  to  the 
payment  of  the  lien  judgment  he  might  re- 
cover in  this  bill  in  equity. 

It  is  next  objected  that  the  plaintiff  did 
not  run  the  piazza  the  full  length  of  the 
east  side  of  the  house;  ttiat  he  stopped  14 
Inches  south  of  the  north  corner;  that  he 
refused,  willfully  and  Intentionally,  to  ex- 
tend it  The  evidence  is  clear  and  convinc- 
ing that  the  piazza  was  built  with  the  knowl- 
edge of  the  agent  of  the  defendant,  O.  Bar- 
old  Grant  Wing,  after  it  had  t>een  discussed 
whether  it  would  be  better  to  extend  it  the 
whole  length,  or  to  stop  14  inches  from  the 
comer,  and  that  the  plaintiff  stated  he  would 
build  it  as  they  wanted  it,  and  he  was  told 
to  use  bis  own  judgment  The  objection  is 
without  merit  The  justice  who  heard  the 
case  found  that  the  plaintiff  furnished  the 
material  and  labor  charged  for  in  altering 
and  repairing  the  premises  described  in  the 
bill  and  statement  filed  in  the  town  clerk's 
office,  and  that  It  was  furnished  upon  the 
contract  of  G.  Harold  Grant  Wing,  and  with 


the  consent  of  the  owner,  who,  as  a  matter 
of  fact,  saw  the  work  being  done,  and  gave 
some  orders  as  to  what  should  be  done  and 
how  it  should  be  done. 

No  objection  is  made  to  the  sufficiency  of 
the  proof,  authorizing  the  judgment  ordered 
by  the  justice  who  heard  the  case,  if  the 
objections  already  considered  are  not  suffi- 
cient to  defeat  the  action.  It  is  the  opinion 
of  the  court  that  the  objections  are  without 
merit  and  that  the  entry  should  be: 

Exceptions  overruled.  Appeal  dismissed. 
Decree  appealed  from  affirmed,  with  cost  of 
appeal. 


DICKINSON  ▼.  ERIE  R.  CO. 

(Court  of  Elrrors  and  Appeals  of  New  Jersey. 
tiept  14,  1811.) 

(BylUbu*  tv  th«  Court.) 

1.  RAiutOADS  (I  350*)— Accident  at  Cbobs- 

ING— CONTBIBUTOKT    NKGLIQENCE. 

Where  the  view  of  a  driver  of  an  automo- 
bile approaching  a  railroad  grade  crossing  was 
obstructed  by  permanent  obstructions,  bo  that 
he  could  not  see  the  train  approaching  on  the 
west-bound  track  until  the  front  wlieeTs  of  his 
automobile  were  on  the  east-lraund  track,  and  it 
appeared  that,  upon  reaching  the  top  of  a  bill 
200  feet  distant  from  the  crossing,  he  turned 
oS  power  and  proceeded  by  force  of  gravity, 
noiselessly,  at  A  speed  of  four  miles  an  hour, 
constantly  looking  and  listening,  but  bearing  no 
signals,  and  it  further  appeared  that  there  were 
no  transient  noises  nor  temporary  obstructions 
to  the  view,  he  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law  in  not  stopping  lie- 
fore  bis  view  became  effective. 

[Ed.    Note.— For  other   cases,   see  Railroads, 
Cent  Dig.  {{  1166-1189;   Dec.  Dig.  {  330.*] 

2.  Railboads  (i  334*)— Accident  at  Cboss- 

INO — CONTBIBDTOBY    NEOLIOENCB. 

Where  a  traveler  upon  a  liighway,  without 
any  fault  on  his  part,  is  placed  in  a  position  of 
imminent  peril  at  a  railroad  crossing,  the  law 
will  not  hold  him  guilty  of  such  negligence  as 
to  defeat  his  recovery  if  he  does  not  select  the 
very  wisest  course,  and  an  honest  mistake  of 
judgmeht  in  such  a  sudden  emergency  will  not 
of  itself  constitute  contributory  negligence,  al- 
though another  course  might  have  been  l>etter 
and  safer;  and  this  rule  is  especially  applicable 
where  the  person  is  placed  in  such  perilous  po- 
sition by  reason  of  the  railroad  company's  negli- 
gence in  failing  to  give  proper  signals.  All  that 
is  required  of  a  person  m  such  an  emergency  is 
that  he  act  with  ordinary  care  under  the  cir- 
cumstances; it  being  for  the  jury  to  determine 
whether  such  an  emergency  existed,  and  whetii- 
er  the  traveler  acted  with  due  care. 

[Eld.   Note.— For   other  cases,  see   Railroads, 
Cent  Dig.  {  1027;  Dec.  Dig.  §  334.*] 

3.  Railboads  ({  350*)— Accident  at  Cboss- 

ING — GONTBIBinOBT   NEGLIGENCE. 

Where  the  evidence,  when  the  plaintiff 
rests,  leaves  the  contributory  negligence  of  the 
plaintiff  in  doubt,  the  determination  of  the  ques- 
tion must  be  submitted  to  the  jury. 

[Ed.   Note.— For  other  cases,  see  Railioada, 
Cent  Dig.  {{  1166-1189;  Dec  Dig.  |  350.*] 
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(Aidiiional  Byllalm*  by  Bditorial  Staff.) 
i.  Raiiaoads  (I  327*)— Accident  at  Cboss- 

niO— COIfTBIBUTOBT  NSOLIOBNCK. 

A  tiaveler  on  a  highwaj;  appToaching  a 
nilroad  crossing  most  exercise  such  care  as  an 
ordinarily  prudent  man  woald  exercise  under 
like  circumstances  in  looking  and  listening  for 
aniroaching  trains,  and  It  he  fails  to  do  so,  and 
is  injured,  he  is  guilty  of  contributory  negli* 
gtnce,  barring  recovery,  though  the  railroad 
company  is  guilty  of  negligence  also. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f|  1043-1056;   Dec.  Dig.  g  327.*] 

S.  Railboads  (g  328*)— Accident  at  Cross- 
ing—Contbibutobt  Neolioence. 

Where  there  are  permanent  obstructions  to 
light  that  would  make  danger  invisible,  and  a 
transient  noise  that  would  make  it  inaudible, 
it  is  negligence  to  go  forward  at  once  from  a 
place  of  safety  at  a  crossing  to  a  place  of  pos- 
lible  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1057-1070;   Dec.  Dig.  i  328.*] 

Gommere,  C.  J.,  and  Parker,  J.,  dissenting. 

Error  to   Sapreme  Court 

Action  by  Joel  Diddnson  against  the  Erie 
Railroad  Company.  Judgment  for  defend- 
ant, and  plalntlfl  brings  error.    Reversed. 

Herbert  Clark  Gllson,  for  plaintiff  In  er- 
ror. Cortlandt  &  Wayne  Parker,  for  defend- 
ant In  error. 

TRENCHARD,  J.  This  action  was  brought 
to  recover  damages  sustained  by  the  plain- 
tiff in  the  way  of  Injuries  to  his  person  and 
the  destmctlon  of  bis  automobile,  occasion- 
ed by  a  collision  with  a  locomotive  engine 
operated  by  the  defendant  company,  at  a 
highway  grade  crossing  at  Howells,  Orange 
county,  N.  Y.  According  to  the  evidence  In- 
troduced by  the  plaintiff,  no  bell,  whistle, 
or  other  warning  was  given  by  the  defend- 
ant's train,  and  there  was  no  flagman,  gate, 
or  electric  bell  at  the  crossing.  At  tbe  trial, 
and  here,  therefore.  It  seems  to  have  been 
properly  conceded  that  there  was  thus  pre- 
sented at  least  a  Jury  question  as  to  the  neg- 
ligence of  the  defendant  The  trial  Judge 
nonsuited  the  plaintiff  on  the  ground  of 
Us  contributory  negligence,  and  the  Judg- 
ment entered  thereon  Is  now  here  for  review. 

It  appeared  that  the  highway  upon  which 
the  plaintiff  was  traveling  runs  north  and 
(oath,  and  the  railroad  east  and  west  The 
idalntlff,  who  was  riding  in  and  operating  an 
antomoblle,  was  going  In  a  northerly  direc- 
tion. His  wife  and  danghter  were  riding 
with  him.  As  the  plaintiff  approached  the 
crossing,  be  came  to  the  top  of  a  hill  about 
200  feet  distant  from  the  crossing,  and  from 
that  iwlnt  the  highway  runs  slightly  down- 
grade nntil  a  point  20  feet  from  the  track  is 
reached.  There  were  three  tracks,  the  first 
to  be  crossed  was  the  east-bonnd;  the  sec- 
ond, the  west-bound,  on  which  the  train  was 
coming;  and  the  third  was  a  siding.  When 
the  plaintiff  reached  the  top  of  the  hill,  he 
dowed  down,  and  from  that  point  proceed- 
ed "very  dowly;    about  as  fast  as  a  man 


would  walk,  four  or  five  miles  an  botir." 
The  power  of  the  antomoblle  was  turned 
off,  and  It  was  at  "low  speed  which  acted 
as  a  brake."  According  to  the  testimony, 
the  automobile  then  made  no  noise.  As  the 
plaintiff  approached,  the  view  to  the  west 
was  unobstructed.  The  view  to  the  east, 
from  which  direction  the  train  came,  was  ob- 
structed by  a  high  bank  of  earth  running 
parallel  with  the  highway  for  about  600  feet 
to  a  point  about  26  feet  from  the  tracks. 
A  considerable  part  of  that  space  was  oc- 
cupied by  the  defendant's  freight  shed,  and 
by  telegraph  poles  and  other  .obstructions. 
The  result  was,  as  stated  by  the  trial  Judge, 
in  dealing  with  the  motion  to  nonsuit:  "It 
would  not  be  until  a  person  on  the  highway 
had  cleared  the  northerly  line  of  the  freight 
shed  that  he  would  have  a  distinct  view  of 
the  west-bound  track  to  the  east  for  a  suf- 
ficient distance  to  make  his  observation  of 
much  practical  use.  This  northerly  line  of 
the  freight  shed  Is  nine  feet  three  Inches 
south  from  the  nearest  rail."  After  refer- 
ring to  the  testimony  as  to  the  length  of 
the  automobile  and  the  position  of  the  plain- 
tiff therein,  the  trial  Judge  concludes:  "It 
results,  I  think,  from  the  proofs  that  Mr. 
Dickinson  could  first  get  a  long  unobstructed 
view  to  the  east  at  Just  about  the  time  when 
his,  front  wheels  came  on  the  south  rail  of 
the  east-bound  track."  It  was  clearly  open 
to  the  Jury  to  have  drawn  like  inferences 
from  the  testimony.  The  plaintiff  looked 
both  to  the  east  and  west,  and  listened  con- 
stantly from  the  time  the  crossing  could 
first  be  seen  which  was  at  the  top  of  the 
hill.  ^N'hen  the  last  obstruction  (the  freight 
shed)  was  passed,  the  train  was  suddenly 
seen  approaching  at  a  speed  of  40  or  50  miles 
an  hour.  Whereupon  the  plaintiff  turned  the 
steering  wheel  to  the  west  and  Jumped  from 
the  automobile,  dragging  his  wife  with  him. 
In  Jumping  he  injured  his  knee.  Ills  daugh- 
ter also  Jumped,  and  the  automobile  con- 
tinued by  force  of  gravity  over  the  first 
track,  and  was  struck  by  the  locomotive  on 
the  west-bound  track.  The  distance  be- 
tween the  south  rails  of  the  two  tracks  was 
13  feet.  The  plaintiff  and  his  family  all 
testify  that  they  alighted  upon  the  east- 
bound  track.  The  learned  trial  Judg^  held 
the  view  that  when  he  Jumped  the  plain- 
tiff was  In  a  place  of  safety,  and  nonsuited 
upon  the  theory  that  he  was  guilty  of  con- 
tributory negligence  In  not  stopping  the  au- 
tomobile. Instead  of  Jumping.  We  are  of 
opinion  that  the  nonsuit  cannot  be  supported 
upon  the  ground  taken  by  tbe  trial  Judge, 
nor  upon  any  other  ground. 

[4]  The  defendant  first  contends  that  the 
plaintiff  "was  bound  to  stop  before  crossing 
the  tracka"  As  a  general  rule,  a  traveler 
on  a  highway  approaching  a  railroad  cross- 
ing Is  bound  to  exercise  reasonable  care — 
that  Is,  such  care  and  prudence  as  an  ordl- 
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narlly  prudent  man  would  exercise  under 
like  circumstances — In  looking  and  listen- 
ing for  approaching  trains  before  going  on 
the  crossing;  and  If  he  falls  to  do  so,  where- 
by he  is  Injured,  he  Is  guilty  of  contributory 
negligence  barring  a  recovery,  although  the 
railroad  company  itself  is  guilty  of  negli- 
gence. Passman  ▼.  West  Jersey,  etc.,  B.  Co., 
68  N.  J.  Law,  719,  64  Atl.  800,  61  L.  R.  A. 
609,"  96  Am.  St  Rep.  573;  Swanson  T.  New 
Jersey  Central  R.  Co.,  63  N.  J.  Law,  605, 
44  AU.  852;  Penna.  R.  R.  Co.  v.  Pfuelb,  60 
N.  J.  Law,  278,  37  Atl.  1100,  affirmed  61 
N.  J.  Law,  287,  41  Atl.  1116.  Such  duty 
to  look  and  Usten  before  crossing  requires, 
especially  where  physical  conditions  inter- 
fere with  the  free  use  of  rislon  or  hear- 
ing, that  the  traveler  should  exercise  care  to 
select  a  position  from  which  an  effective 
observation  can  be  made,  and  to  use  the  nec- 
essary means  within  his  control  to  render 
the  act  of  looking  and  listening  reasonably 
effective.  Conkling  v.  Erie  R.  R.  Co.,  63  N. 
J.  Law,  339,  43  Atl.  666. 

[5]  Where  there  are  permanent  obstruc- 
tions to  sight  that  would  make  danger  in- 
visible, and  a  transient  noise  tliat  would 
make  it  inaudible,  it  Is  negligence  to  go  for- 
ward at  once  from  a  place  of  safety  to  a 
place  of  possible  danger,  without  waiting  for 
hearing  to  become  effective.  Central  R.  R. 
Co.  V.  Smalley,  61  N.  J.  Law,  277,  39  AU. 
695.  But  the  duty  to  stop  before  crossing 
has  not  been  held  in  this  state  to  arise  ex- 
cept where  there  are  transient  noises  or 
temporary  obstructions  to  the  view.  Wise 
V.  Delaware,  L.  &  W.  R.  R.  Co.,  80  Atl. 
459;  Merkle  v.  New  York,  Lake  Erie,  etc., 
R.  Co.,  49  N.  J.  Law,  473,  9  Atl.  680;  Cen- 
tral Railroad  Co.  v.  Smalley,  61  N.  J.  Law, 
277,  279,  39  Atl.  695;  Keyley  v.  Central  B. 
R.  Co.,  64  N.  J.  Law,  855,  46  Atl.  811. 

[1]  We  have  pointed  out  that  in  the  pres- 
ent case  It  was  open  to  the  jury  to  find  that 
the  view  of  the  plaintiff  to  the  east  was  ol>- 
structed,  so  that  he  could  not  see  the  ap- 
proaching train  until  the  front  wheels  of  his 
automobile  were  on  the  first  or  east-bound 
track.  The  uncontradicted  testimony  was 
that  the  automobile  made  no  noise  as  it  pro- 
ceeded downgrade  to  the  crossing,  and  there 
was  no  evidence  of  other  transient  noises, 
nor  df  temporary  obstructions  to  the  view. 
Under  the  cases  dted,  it  cannot  be  said  as 
a  matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence  In  not  stopping  be- 
fore his  view  became  effective.  Since  the 
plaintiff  was  not  negligent  up  to  the  point 
where  the  train  came  into  view,  no  negli- 
gence can  thereafter  be  Imputed  to  him  as 
a  matter  of  law,  because,  as  we  have  point- 
ed oat.  It  was  open  to  the  Jury  to  find  that, 


when  he  cleared  the  frdght  shed  so  as  to 
enable  him  to  see  the  approaching  train,  the 
front  wheels  of  his  automobile  were  on  tbe 
first  rail  of  the  first  track,  and  only  about 
13  feet  from  the  west-twnnd  track.  Dobbs 
V.  West  Jersey  &  S.  R.  Co.,  78  N.  J.  Law, 
679,  75  AtL  906;  Danskln  v.  Pennsylvania 
R.  Co.,  79  N.  J.  Law,  626,  76  Atl.  975. 

[2]  The  defendant  argues  that  the  plain- 
tiff should  have  stopped  his  automobile  on 
the  first  track,  instead  of  jumping.  But 
clearly  his  faUnre  to  stop  and  his  conduct 
in  jumping  cannot  be  said  to  be  negligence 
as  a  matter  of  law.  Where  a  travder,  with- 
out any  fault  on  his  part,  is  placed  in  a 
position  of  imminent  peril  at  a  crossing,  tbe 
law  wUl  not  hold  him  guilty  of  such  negli- 
gence as  to  defeat  his  recovery  if  he  does 
not  select  the  very  wisest  course,  and  an 
honest  mistake  of  judgment  in  such  a  sud- 
den emergency  will  not  of  itself  constitnte 
contributory  negligence,  although  another 
course  might  have  been  better  and  safer;  and 
this  rule  is  especially  applicable  where  the 
person  is  placed  in  such  perilous  position  by 
reason  of  the  railroad  company's  negUgence, 
as  in  falling  to  give  the  proper  signals.  All 
that  is  required  of  a  person  in  such  an  emer- 
gency is  that  he  act  with  ordinary  care  un- 
der the  circumstances;  it  being  for  the  jury 
to  determine  whether  such  an  emergency  ex- 
isted, and  whether  the  traveler  acted  witb 
due  care.  Weston  v.  Pennsylvania  R.  Co., 
74  N.  J.  Law,  484,  65  Atl.  1015,  and  cases 
there  cited.  In  the  case  at  bar  the  plaintiff 
was  confronted  by  a  sudden  peril,  without 
any  fault  upon  his  part,  and  by  reason  of 
the  failure  of  the  defendant's  servants  to 
give  proper  signals.  It  may  well  have  been, 
as  the  plaintiff  testifies,  that  he  could  not 
determine,  in  the  time  at  his  disposal,  on 
which  track  the  train  was  coming.  He  was 
required  to  act  quickly.  He  might  have  ap- 
plied tbe  brakes,  taking  the  chance  of  the 
train  being  on  the  first  track  and  tbe  risk 
that  the  brakes  would  fall  to  work.  He 
might  possibly  have 'attempted  to  escape  by 
resort  to  some  other  means.  If  he  had  cho- 
sen any  such  other  courses,  and  had  been 
struck  by  the  train,  it  might  have  been  ar- 
gued with  equal  weight  that  be  should  haye 
jumped  when  he  had  the  opportunity. 

[3]  We  are  of  opinion  that  the  evidence 
left  the  contributory  negligence  of  the  plain- 
tiff in  doubt,  and  the  determination  of  tbe 
question  should  have  been  submitted  to  the 
jury. 

The  judgment  of  the  court  below  will  be 
reversed,  and  a  venire  de  novo  awarded. 

GUMMERE,  O.  J.,  and  PARKER,  J.,  dis- 
senting. 
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CBOOXJIS  V.  PENNSYLVANIA  E.  CX). 

<Coait  of  Errors  and  Appeals  of  New  Jersey. 
Sept  21, 191L) 

(SyllabuM  ly  the  Court.) 

Fuse  IicPBisoNioirr  (|  15*)  —  Oktihsks — 
Fahubk  to  Fat  Railboad  Fabk. 
When  the  conductor  of  the  defendant's 
train  waa  justified  in  causing  the  arrest  of  the 
plaintiff  for  a  violation  of  section  69  of  the 
teneral  railroad  act  of  1903  (P.  L.  p.  674)  in 
knowinely  and  willfully  proceeding  on  the  de- 
feadanrs  train  beyond  the  distance  for  which  he 
had  paid  his  fare  without  previonsly  paying  the 
additional  fave  for  the  additional  distance,  and 
with  intent  to  avoid  payment  thereof,  the  plain- 
tiff in  such  circumstances  could  not  subject  the 
defendant  company  to  liability  for  false  im- 
prisonment by  tendering  to  the  conductor  the 
amoont  of  the  fare  after  he  has  been  thus  le^- 
Ijr  arrested  at  the  end  of  the  journey. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Dec  Dig.  {  15.*] 

Error  to  Supreme  Court 

Action  by  Frederick  El  Crotois  against  tbe 
FaiosylTanla  Bailroad  Company.  Judgment 
for  plaintur,  and  defendant  brings  error. 
Berersed. 

Vredenburgli,  Wall  &  Carey,  for  plaintiff 
in  error.  Abner  Kallsch  and  Samuel  Kallsch, 
Jr.,  for  d^endant  In  error. 

TBENCHARD,  J.  The  plalntirB  action 
was  for  assault  and  battery  and  false  Impris- 
onment On  the  trial,  at  the  Essex  circuit, 
it  appeared  that  on  March  12,  1909,  the 
plaintiff  was  riding  upon  a  local  train  of  the 
defendant  company,  east  bound  from  Phila- 
delphia to  Jersey  City.  According  to  the 
plaintiff's  testimony,  he  was  riding  on  the 
return  half  of  an  excursion  ticket  bought  In 
Jersey  City.  It  appeared  that  by  the  com- 
pany's regulations  three  collection  points  for 
tl&eta  upon  local  trains  were  established  up- 
on such  route — ^the  first  at  Philadelphia,  the 
second  at  Trenton,  the  third  at  New  Bruns- 
wick. Upon  the  trip  in  question  the  con- 
ductor, after  leaving  Philadelphia,  took  up 
the  Trenton  tickets,  and  punched  those  read- 
ing beyond  Trenton,  including  the  plaintiff's. 
After  leaving  Trenton  the  conductor  pro- 
ceeded to  take  up  the  New  Brunswick  tickets, 
and  tbe  plaintiff  handed  him  his  ticket,  but 
whether  It  was  punched  and  returned  to  the 
plaintiff  Is  In  dispute.  After  the  train  left 
New  Brunswick,  the  conductor  demanded 
plaintiff's  ticket,  whereupon  the  plaintiff  In- 
sisted that  the  conductor  bad  taken  his  tick- 
et and  had  not  returned  it  This  the  conduc- 
tor denied,  and  Insisted  that  the  plaintiff 
should  look  through  his  pockets,  and  the  con- 
ductor looked  through  bis  collected  tickets, 
but  neither  found  the  plaintiff's  ticket 
Thereupon  the  conductor  demanded  fare  from 
tbe  plaintiff  from  New  Brunswick  to  Jersey 
City,  which  the  plaintiff  refused  to  pay.  Up- 
on the  arrival  of  the  train  In  Jersey  City,  the 


plaintiff  was  arrested  at  the  Instance  of  tbe 
conductor  by  an  officer  to  whom  the  conduc- 
tor had  telephoned  to  be  In  waiting.  Imme- 
dlatdy  following  the  plaintiffs  arrest  he  was 
taken  to  an  office  in  the  terminal  building, 
and  there,  according  to  the  plalntlfTs  testi- 
mony, he  tendered  to  tbe  conductor  the 
amount  of  the  fare  from  New  Brunswick  to 
Jersey  City;  but  according  to  the  defend- 
ant's witnesses  he  did  not  tender  such  fare 
to  the  conductor. 

The  arrest  of  the  plaintiff  was  grounded 
upon  an  alleged  violation  of  section  59  of  the 
graeral  railroad  act  of  190S  (P.  L.  p.  674). 
That  section  provides,  among  other  things, 
that,  "If  any  person  having  paid  his  fare 
(on  any  train  of  any  railroad)  for  a  certain 
distance  shall  knowingly  and  willfully  pro- 
ceed on  such  train  beyond  such  distance 
without  previously  paying  the  additional 
fare  for  the  additional  distance,  and  with 
Intoit  to  avoid  the  paymoit  thereof,"  he 
may  be  apprdiended,  eta  In  laying  down 
the  law  of  the  case  In  his  charge  to  the  Jury, 
the  learned  trial  Judge  assumed  that  the  con- 
ductor was  Justified  from  the  circumstances 
on  the  train  In  setting  in  motion  section  59 
of  the  act  The  legal  propriety  of  ,such  as- 
sumption may  well  be  doubted.  Assuming, 
for  present  purposes,  the  validity  of  the  sec- 
tion In  question,  which  Is  disputed  by  coun- 
sel for  the  defendant  in  error,  we  Incline  to 
think  that  the  evidence  herein  recited,  and 
other  evidence  unnecessary  now  to  be  men- 
tioned in  detail,  as  to  what  occurred  on  the 
train,  presented  a  Jury  question  as  to  this 
phase  of  the  case.  The  statute  is  penal,  and 
must  be  strictly  construed.  In  order  to  Jus- 
tify action  under  It,  the  passenger  must  have 
traveled,  not  only  without  paying  his  fare, 
but  also  with  intent  to  avoid  payment  there- 
of. Badewltz  v.  West  Jersey  &  Seashore  B. 
B.  Co.,  76  N.  J.  Law,  268,  67  AU.  1067;  Tidey 
V.  Erie  Railroad  Co.,  66  N.  J.  Law,  384,  49 
AU.  427,  affirmed  67  N.  J.  Law,  352,  51  Atl. 
1110.  But,  in  view  of  the  result  of  the  trial, 
it  Is  unnecessary  for  us  to  now  i>ass  upon 
the  propriety  of  the  assumption  by  the  trial 
Judge  that  the  conductor  was  Justified  as  a 
matter  of  law  in  ordering  the  plalntllTs  ar- 
rest 

After  having  thus  assumed  that  tbe  con- 
ductor was  Justified  in  setting  In  motion  the 
machinery  of  the  fifty-ninth  section,  the  trial 
Judge  further  Instructed  the  Jury  that  the 
arrest  took  place  when  the  conductor  point- 
ed out  the  plaintiff  to  the  officer  on  the  plat- 
form in  Jersey  City.  He  then  charged.  In 
effect,  that  tbe  right  of  the  plaintiff  to  re- 
cover depended  upon  whether  the  plaintiff 
thereafter,  in  the  office  to  which  he  was  tak- 
en, made  a  bona  fide  offer  of  the  fare  to  the 
conductor,  and  concluded  by  saying:  "Is  It 
proved  to  your  satisfaction  that  this  money 
was  offered  to  the  conductor  and  refused  by 
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tbe  conductor  fairly  and  squarely?  If  so, 
the  plaintiff  Is  entitled  to  a  verdict;  if  not, 
the  defendant  is  entitled  to  a  verdict."  That 
Instruction,  assigned  for  error  by  the  de- 
fendant, we  think  requires  a  reversal. 

As  already  pointed  out,  the  Judge  assumed, 
perhaps  improperly,  the  existence  of  the 
facts  necessary  to  constitute  a  Justification 
for  the  arrest;  but,  at  least,  there  was  evl- 
drace  warranting  a  finding  of  those  facts  by 
the  Jury.  Supposing,  therefore,  the  plaintiff 
had  been  lawfully  arrested  for  a  completed 
violation  of  section  59,  he  could  not  render 
the  arrest  unlawful,  and  subject  the  com- 
pany to  an  action  for  false  imprisonment, 
by  afterwards  tendering  to  the  conductor  the 
amotmt  of  his  fare. 

The  Judgment  below  will  be  reversed,  and 
a  venire  de  novo  awarded. 


EASTWOOD  V.  RUSSELIa 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  2,  1911.) 

(Bvttabiu  hy  the  Court.) 

1.  Taxation  (§  882*)— Coixatmai-  Iithxbit- 
ANCE  TAX— Amendment  of  Statutes. 

The  act  of  1906  (P.  L.  1906,  p.  432),  amend- 
ing "an  act  to  tax  intestateB'  estates,  gifts,  lega- 
cies, devises  and  collateral  inheritance  in  certain 
cases"  (P.  L.  1894,  p.  318),  being  unconstitu- 
tional  by  reason  of  its  defective  title,  in  no  wise 
changed  or  affected  the  prior  act  of  1894,  which 
latter  act  continued  to  exist  as  if  tbe  amend- 
ment of  1906  had  never  been  passed. 

(Ed.   Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  I  862.*] 

2.  Taxation  (|  859*)— Coixaterai,  Inhebit- 
ANCE  Tax— "Pbopebtt  Tax." 

A  tax  levied  upon  property  passing  by  will 
by  virtue  of  the  act  of  1894  (P.  L.  1894,  p.  318) 
is  not  a  property  tax  to  which  the  provision  of 
Const,  art  4,  {  7,  par.  12,  was  designed  to  apply. 
.  [Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  859.*] 

8.  Statutes  (S  126*)— Constituiionai,  Law 
—Title  of  Act. 

It  is  not  permissible  for  a  person  assessed 
under  tbe  act  of  1894  (P.  L.  1894,  p.  318)  upon 
property  acquired  by  him  by  will  to  assert  that 
the  title  of  that  act  does  not  express  its  object, 
in  that  the  title  contains  the  word  "gifts,"  while 
the  body  of  the  act  places  a  tax  on  property 
transferred  by  "deed,  sale  or  gift  ♦  •  •  to 
take  effect  •  •  •  after  the  death  of  the 
•  •  *  grantor  or  bargainor,"  and  that  the  al- 
leged extra  titular  objects  cannot  be  cut  out  of 
the  act,  because  the  act  in  this  regard  is  sev- 
erable, allowing  the  excision  of  the  asserted 
objectionable  features. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  |  195;  Dec.  Dig.  i  126.*] 

4.  Afpeai.  and   Ebbob   (i   1082*)— Review- 
Questions  OF  Fact. 

Where  a  person  assessed  under  the  act  of 
1894  (P.  L.  1894,  p.  818)  contends  that  the 
property,  which  is  the  subject  of  the  tax  passed 
to  him,  not  by  will,  but  by  contract  between 
him  and  tbe  testator,  and  presents  ex  parte  affi- 
davits to  the  surrogate,  to  prove  such  agreement, 
and  the  Supreme  Court  on  certiorari  removing 
said  assessment  for  review  makes  no  finding  of 


fact,  the  question  of  the  force  or  competency  of 
such  affidavits  does  not  come  before  this  court 
upon  writ  of  error  reviewing  the  judgment  of 
the  Supreme  (Tourt. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1082.*] 

Error  to  Supreme  Court 

Proceedings  between  George  E.  Russell 
and  John  H.  E^astwood  for  an  assessment  of 
a  collateral  inheritance  tax.  Judgment  im- 
posing tax  was  affirmed  by  the  Supreme 
Court,  and  John  H.  Eastwood  brings  error. 
Affirmed. 

Lum,  Tamblyn  A  Colyer  and  Frank  H, 
Sommer,  for  plaintiff  in  error.  Edmund  Wil- 
son, Atty.  Gen.,  for  defendant  in  error. 

VOOHHEES,  J.  On  March  24,  1908,  John 
Eastwood,  a  resident  of  Belleville,  in  Essex 
county,  died  leaving  a  will  wherein  he  ai>- 
pointed  John  H.  Eastwood,  the  plaintiff  In 
error,  his  executor,  to  whom  be  devised  and 
bequeathed,  with  a  few  exceptions,  his  en- 
tire estate,  valued  at  about  $700,000.  The 
estate  so  ptisslng  to  and  claimed  by  John  H. 
Eastwood,  a  relative  of  the  testator,  but  not 
a  son  or  within  the  exempted  degrees,  was 
assessed  March  15,  1909,  by  the  surrogate  of 
Essex  county  under  the  so-called  collateral 
inheritance  tax  act  of  1894  (P.  L.  1894,  p. 
318),  and  the  tax  ascertained  to  be  135,436.65. 
The  imposition  of  this  tax  was  resisted  by 
John  H..  Eastwood,  but  was  affirmed  by  th^ 
Supreme  Court  This  writ  of  error  is  sued 
out  to  review  that  Judgment.  By  act  ap- 
proved May  15,  1906  (P.  L.  p.  432),  sections 
1  and  4  of  the  above  act  of  1894  were  amend- 
ed. In  Nellson  v.  Russell,  76  N.  J.  Law, 
655,  71  Atl.  286,  19  L.  R.  A.  (N.  8.)  887,  131 
Am.  St  Rep.  673,  this  court  held  that  the 
purpose  of  the  act  of  1894  was  not  to  Im- 
pose a  transfer  or  succession  tax,  but  legacy 
duties.  In  Dixon  v.  Russell,  79  N.  J.  Law, 
490,  76  Atl.  982,  we  likewise  held  that  tbe 
title  of  tbe  amendment  of  1906  "contains  no 
intimation  that  the  purpose  of  the  statute  as 
amended  is  to  Impose  taxes  upon  the  trans- 
fer of  property  which  has  been  bequeathed 
by  a  testator,"  and  declared  the  act  of  1906 
invalid  because  Its  object  was  not  expressed 
within  its  title.    (Jonst  art  4,  {  7,  par.  4. 

[1]  It  is  here  argued  by  the  plaintiff  In  er. 
ror  that  tbe  amendment  of  1906  (so  far  as 
concerns  matters  arising  after  its  enactment) 
wiped  out  and  rendered  nugatory,  sections  1 
and  4  of  the  act  of  1894  by  substituting  the 
act  of  1906,  and,  the  latter  act  having  been 
declared  unconstitutional,  as  above  stated, 
there  was  no  legislation  extant  at  the  time 
of  the  testator's  death  capable  of  sustain- 
ing the  tax.  The  answer  to  this  projposition 
Is  that  the  act  of  1906,  being  unconstitution- 
al, was  without  effect  at  all  upon  the  act 
of  1894.  Central  R.  R.  Co.  of  N.  J.  v.  State 
Board  of  Assessors,  75  N.  J.  Law,  786,  69 
Atl.  245,  Is  in  point,  where  It  Is  said:  "Tbe 
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tkct  tbat  the  supplement  of  May  18,  1906,  Is 
Toid  does  not  In  our  Judgment  operate  to 
destroy  the  act  Itself.  The  supplement  nev- 
er bad  any  vitality.  It  Is  as  if  It  had  never 
been  passed,  for  it  cannot  be  conceived  that 
tbe  Legislature  Intended  that  the  whole  act 
sboold  'fail  unless  the  provision  of  the  sup- 
plement could  be  Ingrafted  upon  it."  The 
coutrary  of  this  proposition  is,  however,  iu- 
gisted  upon  by  the  plaintiff  in  error  to  this 
eitent,  as  set  out  In  his  brief:  "An  uncon- 
stitutional statute  Is  nevertheless  a  statute. 
Tbat,  though  it  be  Judicially  declared  unen- 
forceable because  In  conflict  with  the  or- 
pnic  law,  stUI  remains  an  enactment  of  leg- 
islative Intent  which  the  courts  must  reckon 
vitb,  and  which  the  Judicial  department  has 
no  power  to  expunge."  We  are  referred  to 
tbe  following  cases  as  supporting  this  prin- 
ciple: Rader  v.  Township  of  Union,  39  N.  J. 
Law,  509;  Union  Township,  Committee  of,. v. 
Kader,  41  N.  J.  Law,  617;  Atty.  General  v. 
Angelsea,  58  N.  J.  Law,  372,  33  Atl.  971; 
Rutgers  College  ▼.  Morgan,  70  N.  J.  Law, 
477,  57  Atl.  250;  Hlccio  v.  Hoboken,  69  N.  J. 
Law,  664,  55  Atl.  1109,  63  L.  R.  A.  485;  Lang 
T.  Bayonne,  74  N.  J.  Law,  455,  68  AU.  90,  15 
L.  R.  A  (N.  S.)  93,  122  Am.  St.  Rep.  391; 
Smith  V.  Howell,  60  N.  J.  Law,  384,  38  Atl. 
180;  Allison  v.  Corker,  67  N.  J.  Law,  601,  52 
Atl.  362,  60  L.  R.  A.  564.  The  theory  is  that 
because  an  unconstitutional  act  may  form 
the  basis  of  an  amendment  which  eliminates 
Its  vice,  and  thereby  become  a  valid  enact- 
ment, there  must  be  substance  in  the  prevl- 
0D8  faulty  legislation  to  give  this  result.  Al- 
Uson  V.  Corker,  supra,  is  the  leading  case, 
boldlng  that  the  Judicial  department  pro- 
ceeds with  reference  to  unconstitutional  leg- 
islation In  personam,  and  therefore  adjudg- 
ed an  act  merely  unenforceable,  but  still  ex- 
istent and  capable  of  vitallzatlon.  It  Is  to 
be  noted  that  this  case,  as  well  as  those 
abore  cited  which  bear  upon  this  subject, 
arefally  limits  its  scope  to  acts,  the  body  of 
which  contains  the  infirmity,  and  not  to 
those  having  a  faulty  title.  Aside,  however, 
Irom  this  consideration.  It  is  not  perceived 
bow  an  amendatory  act  unenforceable.  If 
yoo  will,  because  of  a  title  defective,  so  as 
to  be  always  and  under  all  circumstances  in- 
effective, can  be  held  to  have  changed,  or  In 
any  way  modified  the  prior  valid  act  upon 
which  it  was  sought  to  be  ingrafted.  As 
tbove  said,  in  it,  it  wrought  no  change;  hence 
tbe  original  act  never  passed  out  of  exist- 
ence, and  needed  no  revivifying.  Therefore 
the  effect  of  Dixon  v.  Russell  was  not  to  re- 
rtve  the  act  of  1894,  but  to  declare  that  It 
had  hi  no  way  been  altered  by  the  attempted 
amendment  of  1906. 

Tbe  dangers  Inhering  In  holding  tbat  abor- 
tive attempts  to  alter  laws  should  have  the 
effect  of  nullifying  the  law  as  it  stood  be- 
fore are  too  evident  to  require  any  comment. 
It  is  enough  to  suggest  thaf  a  yielding  to 
tbte  argument  ml|;ht  have  resulted  in  the 
abolition  of  the  court  of  oyer  and  terminer 


and  tbe  county  courts  in  1895,  when  the 
unconstitutional  acts  making  the  county 
Judges  elective  (P.  L.  1895,  323,  647,  807) 
were  declared  void  In  Schalk  v.  Wright- 
son,  58  N.  J.  Law,  50,  32  Atl.  820,  and  in 
Johnson  V.  State,  59  N.  J.  Law,  271,  35  Atl. 
787,  Id.,  59  N.  J.  Law,  535,  37  Atl.  949,  39 
Atl.  646,  38  L.  R.  A.  373,  and  might  have  ren- 
dered insecure  the  practice  in  error  when 
tbe  Legislature  attempted  to  provide  for  a 
review  of  the  facts  by  writ  of  error,  at  first  In 
1890  (P.  L.  1890,  p.  33)  declared  unconstitu- 
tional In  Falkner  v.  Dorland,  54  N.  J.  Law, 
409,  24  Aa.  403,  and  In  G.  R.  R.  of  N.  J. 
V.  Tunlson,  55  N.  J.  Law,  561,  27  AtL  929, 
and  again  In  1899  (P.  L.  1899,  p.  323)  de- 
clared invalid  in  Flanlgan  v.  Guggenheim 
Smelting  Co.,  63  N.  J.  Law,  647,  44  Atl.  762. 
Lang  V.  Bayonne  supra  is  not  pertinent.  The 
learned  Chief  Justice  in  that  case  said:  "I 
am  unable  to  accept  as  Botmd  doctrine 
•  •  •  that  an  unconstitutional  law  Is 
void  ab  initio,  and  affords  no  protection  foe 
acts  done  under  Its  sanction."  And  proceed- 
ed to  hold  that  it  must  be  regarded  as  valid, 
until  declared  unconstitutional,  as  far  as  in- 
dividual Judgment  and  obedience  thereto  are 
involved.  It  must  also  be  borne  In  mind 
that,  when  the  Judgment  of  a  court  declares 
what  the  law  Is,  that  declaration  means  that 
it  has  always  existed  as  so  declared.  The 
act  of  1906,  being  unconstitutional,  by  rea- 
son of  Its  defective  title,  in  no  wise  chang- 
ed or  affected  the  prior  act  of  1894.  which 
latter  act  continued  to  exist  as  If  the  act  of 
1906  had  never  been  passed. 

But  the  plaintiff  in  error  attacks  the  act . 
of  1894  itself  as  unconstitutional,  and  argues  ' 
that  tbe  imposed  tax  should  be  set  aside. 
The  reasoning  is  that  tbe  right  to  acquire 
property  through  acts  inter  vivos  is  a  natu- 
ral and  unalienable  right.  Included  in  the 
Constitution — section  1.  article  1 — (Brennad 
V.  United  Hatters,  73  N.  J.  Law,  729,  65  Atl. 
165,  9  L.  B.  A.  [N.  S.]  254,  118  Am.  St.  Rep. 
727),  while  the  right  of  acquisition,  through 
Intestate  succession  or  testamentary  disposi- 
tion. Is  a  mere  creature  of  the  law,  existing 
by  tbe  favor  of  the  state. 

[2]  The  argument  further  continues  that 
"property"  acquired  by  either  of  these  two 
methods  Is  subject  to  taxation,  but  only  in 
the  manner  prescribed  by  article  4.  {  7,  par. 
12,  Const,  reading:  "Property  shall  be  as- 
sessed for  taxes  under  general  laws  and  by 
uniform  rules,  according. to  its  true  value." 
So,  If  the  imposition  made  by  the  act  of  1894 
is  a  tax  on  property,  it  must  fall,  because  of 
the  various  exemptions  made  by  the  jict,  but. 
If  an  exaction  upon  the  succession,  it  may 
be  Justified  because  that  succession  exists  by 
the  grace  of  the  state;  such  not  being  a  di- 
rect tax  upon  property.  But,  because  there 
is  united  in  the  act  as  well  property  trans- 
ferred by  "deed,  grant  sale  or  gift  made  or 
intended  to  take  effect  in  possession  or  en- 
joyment after  the  death  of  the  grantor  or 
bargainor"    rights    acquired    directly    from 
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acts  inter  tItob,  that  acquisition  is  a  right 
not  given  by  the  grace  of  the  state,  and  the 
imposition,  though  termed  a  succession  tax. 
Is  in  reality  a  tax  upon  property. 

The  plaintiff  in  error  lias  not  acquired 
property  by  an  act  inter  vivos,  and  there- 
fore that  aspect  of  the  statute  is  not  here 
involved.  What  passed  to  him,  and  so  far 
as  this  case  shows  is  claimed  by  him,  clear- 
ly must  be  in  virtue  of  the  gracious  policy  of 
the  state  in  granting  to  him  a  privilege  to 
acquire  it  through  a  testament,  and  not  in 
the  assertion  of  liis  right  "by  deed,  grant, 
sale  or  gift."  Therefore  we  do  not  find  it 
necessary  to  deal  with  the  contention  that 
the  tax  is  a  property  tax,  to  which  the  pro- 
vision of  the  Constitution  was  designed  to 
apply.  In  Neilson  v.  Russell,  supra,  a  legacy 
duty  was  declared  to  be  imposed  by  the  act 
That  is  not  a  tax  regulated  by  the  above 
paragraph  of  the  Constitution.  This  con- 
tention, therefore,  fails. 

[3]  But  it  is  further  urged  tliat  the  title 
of  the  act  of  1891  does  not  express  its  ob- 
ject in  that  the  title  contains  the  word 
"gifts,"  while  the  body  of  the  act  places  a 
tax  on  property  transferred  by  "deed,  grant, 
sale  or  gift  *  *  ♦  to  talce  effect  •  •  ♦ 
after  the  death  of  the  •  *  •  grantor  or 
bargainor."  We  find  it  unnecessary  to  con- 
sider this  argument,  for  the  reason  that  the 
plaintiff  in  error  must  derive  his  right  to  the 
property  In  question  under  a  will,  and  not 
as  a  grantee,  or  bargainee,  as  hereinbefore 
noted  and  as  hereinafter  explained,  and 
therefore  tliis  attack  upon  the  statute  can- 
*not  render  the  act  inoperative,  as  against 
the  plaintiff  in  error,  if  there  may  l>e  ex- 
scinded from  the  body  of  the  act  those  ob- 
jects asserted  by  him  to  have  been  omitted 
in  the  title.  The  rule  in  such  cases  was  laid 
down  in  Rader  v.  Township  of  Union,  39  N. 
J.  Law,  510,  as  follows :  "It  will  answer  ev- 
ery purpose  of  law  and  of  public  policy  to 
declare  in  such  cases  as  the  one  now  under 
advisement  the  unlawful  superaddition  to 
the  declared  object  of  the  statute  to  be  in- 
operative and  void.  This  can  always  be  done 
when  the  objectionable  feature  stands  by  it- 
self, and  is  separable  as  a  distinct  thing  from 
the  body  of  the  act,  and  there  is  no  reason 
to  suppose  that  the  portion  thus  elimUiated 
constituted  an  essential  motive  to  the  enact- 
ment of  the  law."  But  it  Is  said  that  the  al- 
leged extra  titular  objects  cannot  be  cat  out 
of  the  act,  because  the  enactment  was  of  a 
comprehensive  scheme  of  taxation,  and  the 
view  is  not  warranted  that  the  Legislature 
would  have  passed  such  a  statute  for  the  re- 
mainder only.  The  very  distinction  which 
counsel  makes  between  the  privilege  of  the 
transmission  of  property  by  testament  and 
succession  and  the  right  to  transfer  it  by 
contract,  if  it  be  a  valid  distinction,  is  so 
plain  that  it  would  seem  to  overthrow  the  ar- 
gument that  the  two  provisions  of  the  act 
are  so  inseparably  connected  tliat  the  whole 


must  fall,  and  that  there  was  no  legislative 
intent  to  pass  the  act,  save  as  a  whole.  It 
seems  to  be  clear  that  this  portion  can  be 
separated  from  the  rest  in  each  instance,  and 
there  will  then  remain  a  complete  valid  stat- 
ute, embracing  the  primary  object  of  the  Leg- 
islature, capable  of  being  enforced  after- 
wards, and  tliat  such  remainder  is  not  de- 
pendent upon  the  eliminated  portion  but  on 
the  contrary,  is  quite  independent  thereof, 
and  separable  therefrom  so  as  to  overcame 
any  presumption  of  legislative  intent  to  pass 
the  act  only  in  its  original  entirety.  New 
Brunswick  ▼.  Fitzgerald,  48  N.  J.  Law,  457, 
8  AU.  729 ;  Johnson  v.  State,  69  N.  J.  Law, 
538,  37  Atl.  949,  39  Aa  646,  38  I*  R.  A.  373; 
Fagan  v.  Payne,  75  N.  J.  Law,  851,  69  Atl. 
568. 

[4]  Still  another  position  taken  against  the 
tax  is  that  John  H.  Eastwood  became  enti- 
tled to  the  property  by  virtue  of  a  contract 
made  between  him  and  the  testator  in  the 
latter's  lifetime,  and  not  by  testamentary 
succession.  The  alleged  agreement  is  set 
forth  in  certain  ex  parte  aflSdavits  presented 
to  the  surrogate  who  fixed  the  tax  at  the 
time  the  matter  was  before  him  for  that  pur- 
pose. The  substance  of  the  agreement  thus 
displayed  is  that  when  the  plaintiff  in  error 
was  less  than  a  year  old  his  parents  and  the 
testator  agreed  that  testator  would  adopt 
the  infant,  and  maintain,  educate,  and  take 
care  of  him,  and  subsequently  to  the  adop- 
tion it  was  the  understanding  and  agree- 
ment t>etween  the  testator  and  the  infant 
that  in  consideration  of  his  continuing  to 
live  with  the  testator  (to  wliom  he  bad  gone 
in  infancy)  as  a  son  and  of  his  valuable 
services  rendered  to  the  testator  the  testator 
would  treat  him  as  a  son,  and,  upon  testa- 
tor's death,  he  should  receive  testator's  prop- 
erty. The  attempted  proof  of  the  facts  by 
ex  parte  aflidavits  was  in  no  way  effective  to 
bind  the  state  in  an  adjudication  by  the  sur- 
rogate, whether  he  was  or  was  not  invested 
with  jurisdiction  for  tliat  purpose.  They 
were  not  competent  proof  in  the  Supreme 
Court  in  the  certiorari  proceeding.  Klein  v. 
Adams  Express  Co.,  61  N.  J.  Law,  630,  40 
Atl.  445;  State  v.  Gardner,  34  N.  J.  Law, 
327.  No  afildavlts  were  taken  in  that  court 
pursuant  to  the  rule  granted  for  that  pur- 
pose, and  no  finding  of  fact  was  made  by 
the  Supreme  Court.  If  the  Supreme  Court 
had  made  a  finding  favorable  to  the  con- 
tention of  the  plaintiff  in  error,  there  would 
be  a  question  whether  there  was  any  testi- 
mony to  support  such  finding,  bat,  Inasmuch 
as  the  court  has  not  made  any  such  finding, 
the  question  as  to  the  force  or  competency  of 
the  affidavits  is  not  before  us.  Sisters  of 
Charity  v.  Cory,  Col.  73  N.  J.  Law,  699,  65 
Atl.  500.  For  aught  that  appears  in  the 
record,  the  plaintiff  in  error  claims  under 
the  will  of  the.  testator. 

The  judgment  of  the  Supreme  Court  must 
be  affirmed,  and  it  is  bo  ordered. 
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McCOOL  T.  WEST  JERSBX  Se  B.  B.,  CO. 

(Court  of  Eiron  and  Appeals  of  New  Jersey. 
Sept  14, 1911.) 

(ByUlihut  5v  the  Court.) 
L  Kahaoads  (S  350*)— Accident  at  Cbobs- 

ncO— CONTBIBDTOKT  NEGUOENCE. 

A  traveler  who  in  approaching  a  three-track 
nilroad  grade  crossing  stopped  when  his  horse's 
head  was  10  or  12  feet  from  the  nearest  rail  of 
the  nearest  track,  upon  which  a  freight  train 
via  passing,  and  waited  before  Koing  forward 
until  it  had  passed  out  of  sight  200  feet  or  more 
Bwa;  behind  a  permanent  obstruction  to  the 
new,  cannot  be  said  to  be  negligent  as  a  matter 
of  law  in  not  waiting  for  the  freight  train  to 
(et  farther  awaj,  when  there  was  no  evidence 
of  any  noise  from  it  interfering  with  the  plain- 
tiffi  hearing  at  the  time  he  started  forward. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1174;   Dec.  Dig.  i  350.*] 

2.  Railkoads  (I  350*)— Injubt  to  Tbateleb 

— COHTBIBUTOBT   NXOUOENCE. 

Wlien  from  the  evidence  the  jury  may  le- 
Citimately  find  that  the  view  of  a  traveler  ap- 
proaching a  three-track  railroad  grade  crossing 
WIS  so  obstmcted  to  his  right  by  a  permanent 
obttmction  that  up  to  and  at  the  last  point  at 
which  be  might  reasonably  decide  that  it  was 
necessary  for  him  to  give  up  looking  to  the 
right  and  either  look  to  the  left  or  anead  for 
the  footing  of  his  horse,  he  could  not  see  the 
train  unknown  to  him  approaching  from  the 
right  at  great  speed,  and  without  giving  the 
statutory  signals,  and  which  struck  his  wagon 
as  he  was  clearing  the  third  track,  the  question 
of  the  alleged  contribntory  negligence  of  the 
plaintiff  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  {  350.*]  . 

Gummere,  C.  X,  and  Swayze,  Bergen,  and 
Voorhees,  JJ.,  dissenting. 

Error  to  Suprone  Court 

Action  by  John  McCool  against  the  West 
Jersey  &  Seashore  Railroad  Company.  Jndg- 
moit  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Wescott  &  Wescott,  for  plaintiff  In  error. 
GasklU  &  Oaskiil,  tor  defendant  In  error. 

TRENCHARD,  J.  This  writ  of  error 
brings  np  for  review  a  Judgment  entered  up- 
on a  verdict  directed  for  the  defendant  at 
the  Ctiniden  drcait  In  an  action  brought  to 
recover  damages  for  injuries  sustained  in  a 
crossing  accident  The  verdict  was  directed 
for  the  defendant  upon  the  ground  of  the 
plaintiff's  contributory  negligence. 

At  the  trial  IC  appeared  that  the  plaintiff 
was  a  yoting  man  24  years  of  age.  In  the 
month  of  October,  1907,  he  was  driving  a 
li^it  corered  delivery  wagon,  drawn  by  a 
slow,  old  horse,  in  an  easterly  direction, 
along  Kohler  street,  in  South  Gloucester,  and 
came  to  the  crossing  of  defendant's  tracks, 
npon  which  both  steam  and  electric  trains 
are  operated,  the  latter  by  the  third-rail  sys- 
tem. There  are  three  tracks,  all  of  them 
oaed  for  trains,  and  running  northerly  and 
southerly  and  at  right  angles  to  the  street 


As  the  plaintiff  approached  the  crossing,  bis 
view  of  the  tracks  on  the  right-hand  or 
southerly  side  was  obstructed,  first,  by  a 
board  fence  bounding  the  property  of  one 
Hewlett,  and  extending  for  a  distance  of  100 
feet  parallel  to  and  about  22  feet  distant 
westerly  from  the  nearest  rail  of  the  first  or 
westerly  track.  This  fence  was  about  six 
feet  high,  and  obstructed  a  view  of  the 
tracks,  bat  not  of  a  train  coming  npon  the 
tracks.  Beyond  the  fence,  and  standing  sev- 
en feet  nearer  to  the  tracks  and  running 
parallel  therewith  for  a  distance  of  76  feet 
or  more,  was  a  high,  tight  signboard,  the  top 
of  which  was  13  feet  above  the  level  of  the 
rail,  and  which  admittedly  constituted  a 
complete  obstruction  to  the  effective  view  of 
the  track  to  the  south.  The  proofs  show 
that  a  person  traveling  In  the  center  of  Koh- 
ler street  does  not  get  a  view  of  the  tracks 
to  the  south  for  a  sufficient  distance  to  be 
of  any  practical  use  until  he  has  at  least 
reached  a  point  48  feet  west  from  the  near- 
est rail  of  the  furthest  track,  which  point  Is 
about  24  feet  westerly  from  the  nearest  rail 
of  the  nearest  track.  At  that  point  a  pep- 
son  can  see  the  railroad  to  the  south  far 
enough  to  give  him  a  view  of  about  650  feet 
of  the  easterly  or  third  track,  upoft  which  an 
electric  train  of  three  cars  was  coming,  un- 
known to  the  plaintiff,  and  admittedly  with- 
out giving  the  statutory  signals.  Of 'course, 
from  that  point  forward  the  view  down  the 
track  lengthens.  About  1100  feet  from  the 
crossing  the  track  curves  towards  the  west 
As  the  plaintiff  approached  the  crossing,  a 
freight  train  was  passing  on  the  westerly  or 
nearest  track,  going  south.  It  was  a  long 
trala,  made  up  of  22  cars,  and  drawn  by  a 
locomotive  engine.  The  plaintiff  testified 
that  he  stopped  long  enough  for  the  freight 
train  to  go  100  or  200  feet  down  the  road. 
He  says :  "I  waited  for  the  freight  train  to 
get  out  of  the  way  so  I  could  have  a  dear 
vision  of  the  track,  and  see  If  there  were 
any  other  trains  coming."  Van  Dextsr,  a 
witness  called  for  the  defense,  testified  that 
the  freight  train  had  got  about  200  yards 
from  the  Kohler  street  crossing  when  Mc- 
Cool  started  to  go  across,  or  when  his  horse 
got  his  feet  on  the  first  track ;  and,  again,  he 
says  that  the  freight  train  had  got  100  or 
150  feet  beyond  the  sign  referred  to  when 
the  horse's  feet  reached  the  nearest  rail. 
The  same  witness  further  testified  that  when 
the  horse  stopped  (short  of  the  crossing),  and 
while  the  freight  train  was  passing,  the 
horse's  head  was  about  10  or  12  feet  from 
the  nearest  rail.  The  plaintiff  testified  that 
after  waiting  for  the  passing  of  the  freight 
train  to  open  up  a  clear  view  of  the  track, 
and  then  looking  carefully  both  ways  and 
listening,  and  seeing  and  hearing  nothing,  he 
proceeded  slowly,  continuing  to  look  and 
listen,  and  the  fact  Is  that  he  reached  the 
furthest  track  and  his  horse  had  got  clenr 
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of  It  when  the  wagon  was  struck  by  the 
electric  train  coming  from  the  south. 

No  contention  is  made,  and  In  view  of  the 
proofs  none  can  be  ihade,  that  the  direction 
of  a  verdict  can  be  Justified  because  of  want 
of  proof  of  negligence  of  the  defendant 

[1]  The  verdict  for  the  defendant  was  di- 
rected upon  the  ground  of  contributory  neg- 
ligence. It  seems  to  have  been  rested  upon 
the  theory,  and  it  Is  here  contended  (1)  that 
the  plaintiff  started  across  the  track  while 
the  freight  train  still  blocked  his  view;  or 
<2),  If  that  be  not  so,  that  careful  observa- 
tion upon  the  part  of  the  plalntifT  would 
have  disclosed  the  approach  of  the  electric 
train  in  time  for  him  to  have  avoided  the 
collision.  We  are  of  opinion  that  there  is 
no  view  of  the  evidence  which  renders  the 
alleged  contributory  negligence  of  the  plain- 
tiff a  court  question. 

Of  course.  If  the  evidence  conclusively 
showed  that  the  plaintiff  attempted  to  cross 
while  the  freight  train  obstructed  his  view 
of  the  train  approaching  upon  the  other 
track,  he  might  well  have  been  held  guilty 
of  contributory  negligence  barring  a  recovery 
under  the  authority  of  West  Jersey  R.  R. 
Co.  V.  Ewan,  66  N.  J.  Law,  574,  27  Atl.  1064, 
and  Pennq.  R.  R.  Co.  v.  Pfnelb,  60  N.  J.  Law, 
278,  37  Atl.  1100,  affirmed  61  N.  J.  Law,  287, 
41  Atl.  1116.  We  agree  that  it  was  open  to 
the  Ju^y  to  find  from  some  of  the  evidence 
that  the  plaintiff  did  that  thing.  But  it  was 
also  open  to  them  from  other  evidence,  some 
of  which  we  have  recited,  to  find  that,  when 
he  attempted  to  cross,  the  freight  train  no 
longer  obstructed  his  view.  The  evidence 
tends  to  show  that  he  stopped  when  his 
horse's  head  was  10  or  12  feet  from  the  near- 
est rail  of  the  nearest  track,  and  upon  which 
the  freight  train  passed,  a  very  good  place 
for  the  purpose  considering  conditions  pres- 
ent; that  he  waited  there  until  the  freight 
train  had  gone  out  of  sight  behind  the  sign- 
board. The  plaintiff  In  effect  so  testified, 
and  he  Is  corroborated  by  a  consideration  of 
the  testimony  as  to  the  relative  positions  of 
the  plaintiff,  the  signboard,  and  the  freight 
train  at  the  moment  the  plaintiff  started.^  It 
was  therefore  clearly  open  to  the  Jury  to  find 
that  when  he  started  from  bis  safe  place  of 
observation  the  freight  train  no  longer  ob- 
structed his  view,  but  was  so  far  in  the  dis- 
tance that  a  reasonably  prudent  person 
might  Judge  that  it  was  time  to  go  forward. 
There  appears  to  have  been  no  evidence,  and 
there  Is  In  this  case  no  necessary  Inference, 
that  the  freight  train  as  It  disappeared  in 
the  distance  made  any  noise  which  inter- 
fered with  the  plalntifiTs  hearing  at  the  time 
he  started  forward.  No  such  contention  is 
made  by  the  defendant. 

[I]  We  are  also  of  opinion  that  it  cannot 
be  said  as  a  matter  of  law  that  careful  ob- 
servation upon  the  part  of  the  plaintiff  would 


have  disclosed  the  approach  of  the  electric 
train  in  time  for  him  to  have  avoided  the 
collision.  It  was  necessary  for  him  to  make 
his  observation  once  for  all  before  entering 
upon  the  tracks,  because  he  could  not  safely 
turn  or  retreat  after  he  had  once  embarked 
upon  the  crossing.  These  tracks  were  dan- 
gerous places,  and  on  both  sides  of  the 
crossing  were  cattle  guards  and  other  dan- 
gerous equipment  of  the  third-rail  system. 
It  was  reasonable  to  infer  that  from  the 
place  where  he  started  his  horse,  after  hav- 
ing stopped  to  look,  to  the  place  where  he 
was  when  the  train  struck  his  wagon,  he  had 
a  distance  of  about  60  feet  to  travel.  Re- 
specting his  rate  of  speed,  he  had  first  to 
start  his  horse,  which,  of  course,  took  some 
time,  and  then  he  proceeded  at  a  walk  nutll 
he  got  upon  the  middle  track,  when  he  dis- 
covered the  electric  train  approaching,  at 
which  Juncture  he  urged  his  horse  into  a 
trot.  It  Is  not  unreasonable  to  infer  that 
his  average  speed  was  not  more  than  2% 
miles  per  hour.  Now,  defendant's  own  evi- 
dence was  to  the  effect  that  the  speed  of  the 
train  during  the  same  time  was  abont  25 
miles  per  hour,  and  it  was  reasonable  for 
the  Jury  to  infer  from  the  fact  of  collision  In 
connection  with  the  plaintiCTs  evidence  as 
to  his  having  a  clear  view  that  the  train 
must  have  been  going  faster  than  this,  or 
the  horse  more  slowly,  or  otherwise  the  train 
would  not  have  caught  him.  The  evidence 
on  the  part  of  the  plaintiff  was  that  the 
speed  of  the  train  was  "very  high,"  perhaps 
40  or  50  miles  an  hour.  Now,  assuming  that 
the  train  was  going  only  10  times  as  fast  as 
the  vehicle,  it  would  go  600  feet  while  he 
was  going  60  feet.  At  20  times  as  fast  it 
would  go  1,200  feet.  Bat  at  any  point  be- 
yond 650  feet  It  would  have  been  out  of 
Bight  of  the  plaintiff  if  be  had  happened  to 
stop  when  he  first  got  a  clear  view.  At  any 
point  beyond  1,100  feet,  the  train  would 
have  been  on  or  beyond  the  curve,  and  hence 
more  dlfiScult,  or  impossible,  to  see.  And  so 
if  he  was  a  little  nearer  to  the  track,  or  at 
the  last  point  at  which  he  might  reasonably 
decide  that  it  was  necessary  for  him  to  give 
up  looking  to  the  right,  and  either  look  to 
the  left  or  ahead  for  the  footing  of  his  horse, 
it  Is  quite  easy  to  conclude  that,  notwith- 
standing the  exercise  of  reasonable  care,  he 
was  caught  at  the  crossing,  for  the  collision 
Is  reasonably  attributable  to  the  high  rate 
of  speed  of  the  train,  coupled  with  the  ab- 
sence of  the  appropriate  signals. 

We  conclude,  therefore,  that  the  question 
of  contributory  negligence  of  the  plaintiff 
was  for  the  Jury. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  venire  de  novo  awarded. 

GUMMERE,  C.  J.,  and  SWATZB.  BER- 
GEN, and  VOORHEES,  33.,  dissenting. 
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PUSHCART  V.   NEW  YORK   SHIPBUIliD- 
INGCO. 

^apreme  Goart  of  Mew  Jeisey.    Oct  8,  1911.) 
(ByUaiut  ly  the  Court.) 

1  MaSTKB  AMD  Sebvant  (j|  101,  102*)— DUTT 

or  Master— Sate  Tools. 

It  is  tbe  duty  of  the  master  to  proTide  for 
&t  aae  of  the  servant  tools  which  are  reason- 
ibl;  safe  and  fit  for  the  purpose  to  which  they 
tie  to  be  applied. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dif.  fi  171-184;  Dec.  Dig.  it 
101,  1(K.»1 

2.  Masieb  akd  Sebyart  (|  258*)— Pleading 
(H  205,  354*)— In  JURIES  to  Sebvaniv-De- 
FEcnvB  Tools— Pleading — Dekubbeb. 
Where  a  servant  seeks  to  recover  from  his 
master  for  an  Injur};  caused  by  reason  of  a  de- 
fect in  a  tool  famished   by  the  master,   good 
pleading  requires  that  the  declaration  shall  so 
•pedfy  the  character  of  the  defect  as  to  rea- 
•onabiy  apprise  the  master  of  the  case  to  be 
made   against   him.      Such    lack    of   certainty, 
however,  although  affording  sufficiebt  ground  for 
ftriking  out  the  declaration  on  motion,  cannot 
be  taken  advantage  of  on  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {268;*  Pleading,  Cent 
Kg.  ;s  491-510,  1092-1095 ;  Dec.  Dig.  U  205, 
3&1.*] 

&  Mabteb  and   Sebvant  (S§  217,  219*)— In- 
JUKT  TO  Sebvant— Defective  Tools. 

When  the  defect  in  a  tool  used  b^  the  serv- 
ant is  obvious,  the  servant  who  uses  it  assumes 
the  obvious  nsk  of  danger  to  himself,  but  he 
cannot  aastune  an  obvious  risk  in  such  case  for 
1  fellow  servant  who  does  not  know  of  the  de- 
fect or  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  H  678,  610-624 ;  Dec.  Dig. 
U  217,^9.*] 

On  Dnnarrer  to  Declaration. 

Action  by  Jacob  Pushcart  against  the 
New  York  Shipbuilding  Ck)mpany.  Demur- 
rer to  declaration  overrnled. 

Argued  February  term,  1911,  before  GUM- 
UEKEX  C  3.,  and  REIED  and  TRENCH- 
ABD,  33. 

Wesoott  ft  Wescott,  for  plaintiff.    Gasklll 

k  Gasklll,  for  defendant 

TRENCHARD,  J.  The  declaration  de- 
Brarred  to  avoB,  in  effect,  that  the  plaintiff 
was  employed  by  the  defendant  at  Its  plant 
u  a  common  laborer;  that  the  defendant 
placed  upon  Its  floor  a  bar  of  Iron,  and  di- 
rected the  plaintiff  to  stand  on  one  side  there- 
of and  bold  against  It  a  tool  for  the  purpose 
of  resisting  blows  struck  by  another  person 
on  the  opposite  side  of  the  bar  of  Iron;. 
that  tbe  defoidant  gave  another  of  Its  em- 
ployes a  hammer  with  which  to  strike  the 
iron;  tbat  It  became  the  duty  of  the  de- 
fendant to  fomlBb  the  employ^  whose  duty 
It  was  to  strike  the  iron  a  hammer  reason- 
■bly  safe  In  Its  constnictl<m  and  condition; 


that  tbe  defendant  neglected  its  duty  In  this 
respect  and  furnished  such  employ^  an  old, 
defective,  dangerous,  and  unsuitable  ham- 
mer; that  because  thereof,  when  It  was 
struck  against  the  iron.  It  glanced  and  struck 
the  plaintiff,  whereby  he  was  Injured,  etc. 

The  first  ground  of  demurrer  requiring 
consideration  Is  tbat  the  declaration  falls  to 
apprise  tbe  defendant  of  any  negligence  on 
Its  part 

[1]  It  is  the  duty  of  the  master  to  furnish 
for  the  use  of  the  servant  tools  which  are 
reasonably  safe  and  fit  for  the  purpose  to 
which  they  are  to  be  applied.  Tompkins  t. 
Machine  Company,  70  N.  J.  Law,  330,  68 
Atl.  393;  McDonald  v.  Standard  Oil  Compa- 
ny, 69  N.  J.  Law,  445,  55  Atl.  289;  Campbell 
V.  GUlesple  Company,  69  N.  J.  Law,  279,  55 
AO.  276. 

[2]  We  have  pointed  out  tbat  tbe  declara- 
tion charges  that  the  tool  furnished  was  dan- 
gerous and  nnsaltable,  or,  synonymously,  un- 
safe and  unfit  Further,  the  respects  in 
which  the  tool  furnished  was  ansafe  and  un- 
fit are  alleged,  namely,  that  it  was  old  and 
defective.  Of  course,  good  pleading  requires 
tbat  the  declaration  should  so  specify  the 
character  of  the  defect  as  to  reasonably  ap- 
prise tbe  master  of  tbe  case  to  be  made 
against  him.  But  such  lack  of  certainty  can- 
not be  taken  advantage  of  on  general  demur- 
rer. It  constitutes  a  formal  defect,  and  the 
remedy  Is  a  motion  to  strike  out  the  plead- 
ing. Van  Horn  v.  Central  R.  R.  Co.,  38  N.  J. 
Law,  133;  Race  v.  Easton  &  Amboy  R.  R. 
Co.,  62  N.  J.  Law,  636,  41  AtL  710;  Mlnnucl 
T.  Philadelphia  &  Reading  R.  R.  Co.,  68  N.  J. 
Law,  432,  53  AtL  229;  Essllnger  v.  Boehm, 
79  AtL  267. 

The  only  other  ground  of  demurrer  re- 
quiring consideration  Is  this:  Tbat  the  risk 
of  injury  suffered  by  the  plaintiff  was  as- 
sumed by  him. 

[3]  When  the  defect  In  the  tool  used  by  tbe 
servant  is  obvious,  the  servant  who  uses  it 
assumes  the  obvious  risk  of  danger  to  him- 
self; but  be  cannot  assume  an  obvious  risk 
in  such  case  for  a  fellow  servant  who  does 
not  know  of  tbe  defect  or  danger.  Campbell 
V.  Gillespie  Co.,  69  N.  3.  Law,  279,  55  AtL 
276.  See,  also,  26  Cyc.  1204.  The  plaintiff 
declares  that  be  was  ordered  to  stand  and 
bold  a  tool  against  the  Iron  bar  opposite  tbe 
point  at  which  his  fellow  servant  was  to 
stand  and  strike  with  a  hammer.  From  a 
consideration  of  the  allegations  of  the  dec- 
laration alone,  It  cannot  be  said  as  a  matter 
of  law  that  tbe  plaintiff  could  observe,  or 
ought  In  the  exercise  of  reasonable  care  to 
have  observed,  tbe  condition  of  tbe  hammer 
in  the  bands  of  bis  fellow  servant,  and  bo 
be  deemed  to  have  assumed  the  risk. 

Tbe  plaintiff  is  entitled  to  jadgment  on  tbe 
demurrer. 


•For  otbo'  CUM  SM  same  topic  and  SMtloa  NUllBESl  in  Dec.  Die.  *  Am.  Die.  Ke7  No.  Serlas  ft  Bep'r  indexw 
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TISCHMAN  T.  BRIE  R.  CO. 
(Sapieme  Court  of  New  Jersey.    Oct  S,  1911.) 

(SyUahuM  hy  the  Court.) 

1.  Railroads  (|  350*)— Accident  at  Cboss- 
ING — SioNAiJS— Question  fob  Jubt. 

The  question  being  whether  or  not  a  bell 
on  a  locomotive  engine  was  rang  in  approach- 
ing a  grade  croaaing,  testimon;  of  the  plaintiff 
that  he  stopped  10  or  15  feet  from  the  traclu 
and  looked  and  listened  for  the  train,  and  that 
he  did  not  hear  any  bell,  and  that  no  bell  was 
rung,  justifies  the  submission  of  the  question  to 
the  jury,  though  the  defendant  company's  en- 
gineer and  fireman  testified  that  it  was  rung. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1162-1192 ;   Dec.  Dig.  |  S50.*] 

2.  Railboads  (I  850*)— Accident  at  Cbobb- 
INO— CONTBIBirrOBT  Nbouobnce.      . 

WheiL  from  the  evidence,  the  jury  might 
have  legitimateljr  found  that  the  plaintiff,  who 
stopped  his  heavily  loaded  team  and  made  care- 
fnl  observations  10  or  15  feet  from  the  de- 
fendant's railroad  tracks  at  a  grade  crossing, 
could  not  see  more  than  200  feet  in  the  distance 
because  of  the  darkness  of  the  night  and  a  "very 
heavy"  snowstorm,  though  on  a  dear  day  there 
was  a  clear  view  of  the  tracks  for  1,200  feet 
from  that  point  it  was  a  Question  for  the  Jurv 
whether  he  was  guilty  of  contributory  negli- 
gence in  going  forward,  when  the  testimony 
tended  to  show  that  the  crossing  gates  were 
open,  that  the  automatic  crossing  gong  was 
silent,  and  that  the  train  which,  unknown  to 
him.  was  approaching  at  a  speed  of  36  miles 
an  hour,  and  which  struck  his  wagon,  gave  no 
statutory  signals. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1165-1172;   Dec.  Dig.  |  850.*] 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Otto  TlJBcImian  against  the  Erie 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

A.rgued  February  term,  1911,  before  GUM- 
MERE,  0.  J.,  and  REED  and  TRENCHARD, 
JJ. 

Collins  tc  Corbin,  for  plaintiff  in  error. 
Weller  &  Licbtenstein,  for  defendant  in  error. 

TRENCHARD,  J.  This  action  was  brought 
to  recover  damages  for  ■peraoa&l  injuries  sus- 
tained by  tlie  plaintiff  in  a  collision  with  the 
defendant's  train  at  the  "County  Road"  cross- 
ing of  the  defendant's  tracks  on  the  out- 
skirts of  Jersey  City.  The  trial  resulted  in 
a  verdict  for  tbe  plaintiff,  and  the  judgment 
entered  thereon  is  now  here  for  review. 

The  proofs  at  the  trial  toided  to  show  the 
following  matters  of  fact:  The  plaintiff,  a 
man  26  years  old,  approached  the  double- 
track  grade  crossing  in  question  at  6:30 
o'clock  on  the  evening  of  January  16,  1900, 
driving  in  a  loaded  garbage  wagon  drawn 
by  two  horses.  The  night  was  dark  and 
stormy.  At  tbe  time  it  was  snowing  "very 
heayUy."  The  plaintiff  was  quite  familiar 
with  the  croasing  at  which  tbe  defendant 
maintained  gates,  an  automatic  gong,  and 
also  a  signboard  upon  which  was  printed, 
"Watchman  on  duty  from  7  a.  m.  to  7  p.  m." 
When  the  plaintiff  reached  a  iraint  10  or  15 


feet  from  the  tra<^  he  stopped,  looked  both 
ways  and  listened,  but  neither  saw  nor  beard 
the  train  which,  unknown  to  him,  was  ap- 
proaching at  a  speed  of  35  miles  an  hour. 
He  testified  that  he  did  not  hear  any  bell  or 
whistle,  and  that  no  bell  was  rung  and  no 
whistle  blown.  The  gates  at  the  crossing 
were  open,  and  the  automatic  gong  was  si- 
lent The  plaintiff  then  went  forward,  bis 
horses  on  a  walk,  still  looking  and  listening, 
and  his  wagon  was  struck  by  the  engine 
coming  upon  the  first  track,  and  he  was 
thereby  Injured.  According  to  the  testimony 
upon  the  part  of  tbe  plaintiff,  it  was  impos- 
sible on  account  of  the  severity  of  tbe  snow- 
storm to  see  more  than  200  feet  It  further 
appeared  that  from  the  point  where  the 
plaintiff  stopped  there  was  a  clear  ylew  on  a 
clear  day  1,200  feet  up  the  track  In  the  di- 
rection from  which  the  train  approached. 
According  to  the  testimony  upon  the  part  of 
the  plaintiff,  the  automatic  gong  at  the  cross- 
ing was  out  of  order. 

It  is  now  contended  (1)  that  there  was  no 
evidence  from  which  tiie  Jury  could  legiti- 
mately find  that  the  bell  on  the  otglne  had 
not  been  rung  as  directed  by  the  stetnte, 
and  h&ofx  that  the  trial  Judge  erred  in  sub- 
mitting that  question  to  the  Jury;  and  (2) 
that  contributory  negligence  upon  the  part 
of  the  plaintiff  conclusively  appeared.  These 
questions,  and  only  these,  are  raised  by  as- 
signments of  error  based  upon  exceptions. 

[1]  We  are  of  opinion  that  the  steto  of 
the  testimony  Justified  the  trial  Judge  In  sab- 
mltting  to  the  Jury  the  question  whether  or 
not  the  bell  on  the  engine  was  rung  as  di- 
rected by  the  stetute.  The  accident  having 
occurred  within,  the  corporate  limits  of  a 
city,  the  trial  Judge  in  his  charge  limited  tbe 
negligence  of  the  defendant  to  a  finding  by 
the  Jury  that  the  defendant  failed  to  ring  a 
bell  upon  the  engine  as  directed  by  section  35 
of  "an  act  concerning  railroads."  P.  L.  1903, 
p.  663.  We  are  not  concerned  with  the  legal 
propriety  of  such  lastniction,  because  the  de- 
fendant did  not  object  to  it  at  the  trial,  and 
does  not  complain  of  it  here. 

Passing,  then,  to  the  question  raised  and 
argued,  we  think  that  the  testimony  of  the 
plaintiff  that  he  stopped  10  or  16  feet  from 
the  tracks,  and  looked  and  listened  t<a  a 
train,  and  that  he  did  not  hear  any  bell  and 
that  no  bell  was  rung,  fully  Justified  the  sub- 
mission of  the  question  whether  the  bell  was 
rung  to  the  Jury,  though  the  defoidant's  engi- 
neer and  fireman  testified  that  it  was  rung. 
■Rogers  r.  West  Jersey  R.  R.  Co.,  76  N.  J. 
Law,  668,  68  Atl.  14&  The  cases  of  Eisslng 
T.  Erie  Railroad  Co.,  73  N.  J.  Law,  343,  63 
AtL  866,  and  Holmes  y.  Pennsylvania  Rail- 
road Co.,  74  N.  J.  Law,  469,  66  AtL  412,  are 
not  parallel. 

[2]  We  are  also  of  opinion  that  the  ques- 
tion of  the  alleged  contributory  negligence 
of  the  plaintiff  was  for  the  Jury.    This  ques- 
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Uon  mmt  be  determined  without  reference 
to  chapter  85,  P.  L.  1909,  p.  64,  or  chapter 
96,  P.  L.  1909.  p.  137,  becanae  the  accident 
In  the  present  case  occurred  before  such  stat- 
utes took  effect.  The  arpiment  of  the  de- 
fendant seenui  to  be  that  tf  the  plaintiff  had 
ezerelaed  doe  care  in  making  hla  observation, 
wboi  he  stopped  for  that  purpose  10  or  15 
feet  from  the  trades,  he  would  have  seen  the 
appntacfatng  train.  It  is  predicated  upon  the 
nndispated  fact  that  on  a  clear  day  he  would 
bare  had  an  unobstructed  view  of  the  track 
for  1,200  feet  But  that  contention  ignores 
the  fact  that  it  was  a  dark  and  stormy  night 
and  that  it  was  open  to  the  jury  to  And  that 
the  snowstorm  was  so  severe  that  the  plain- 
tiff could  not  see  more  than  200  feet.  The 
testimony  upon  the  part  of  the  defendant 
taids  to  show  that,  in  fact,  because  of  the 
snow  the  lights  on  the  train  could  not  be 
seen  more  than  100  feet  away.  It  was  also 
open  to  the  Jury  to  find  from  the  evidence  that 
from  the  point  where  the  plaintiff  stopped  to 
make  hla  observations  to  the  poiat  at  which 
he  was  struck  he  had  to  travel  about  SO  feet, 
that  his  average  speed,  considering  that  he 
bad  first  to  start  his  heavily  loaded  team, 
was  2Mi  miles  an  hour,  and.  that  the  speed 
of  the  train  waa  35  miles  an  hour.  It  is 
Ken,  therefore,  that  the  jury  might  legiti* 
matel^  infer  that  when  he  started  the  train 
was  at  least  420  feet  away.  In  going  for- 
ward be  had  to  look  not  only  in  the  direc- 
tion from  which  the  train  came,  bat  the  oth- 
er way,  and  also  ahead  for  the  footing  of 
Us  horses.  TaUng  Into  consideration  the 
fact  that  the  gates  were  open,  that  the  auto- 
matic gong  at  the  crossing  was  silent,  and 
the  evidence  that  the  statutory  signals  were 
not  given,  it  cannot  be  said  aa  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  On  the  contrary,  the  infer- 
ence Is  clearly  permissible  that  he  was  struck 
at  the  crossing  notwithstanding  due  care  up- 
on his  part 

The  judgment  of  the  court  below  wlU  be 
afflnned. 


SMITH  et  aL  r.  ABBOTT. 

(Conit  of  Chancery  of  New  Jersey.    Sept  22, 
1911.) 

KlECU'IUBS    ARD    ADtaNISTBATOBS    (|    519*)— 
AOMIHISTBATOB  WTTB  WiLL  AnmCZKO— AN- 

chjuast  Adhinibtbatob. 

2  Gen.  St  1895,  p.  1429.  |  21,  provides 
tbat  any  deed  by  an  adminiatnitor  with  the  will 
laoeieo,  for  land  sold  pursuant  to  a  power  or 
direction  In  the  will  vested  in  the  executor, 
limn  be  as  valid  as  if- it  had  been  executed  by 
the  eucntor  named  in  the  will ;  and  such  ad- 
■iaiatiator  shall  have  the  same  powers  as  to 
tlie  sale  of  testator's  land  aa  were  vested  in  the 
aecntor.  Orphans'  Court  Act  (P.  L.  1898,  p. 
725)  {  29,  provides  that  if  any  nonresident  di* 
tnnised  of  lands  within  the  state,  the  sarto- 
Pte  of  the  coonty  shall,  upon  proof  of  death. 


iasne  letters  of  administration;  and  If  any  ex- 
ecutor or  administrator  of  a  nonresident  neg- 
lects for  60  days  to  apply  for  letters  testamen- 
tary, or  of  administration,  the  surrogate  may 
issue  letters  of  administration  to  any  person  he 
selects,  either  with  the  will  annexed  or  other- 
wise. Held  that,  while  a  testamentary  power 
of  sale  given  an  execotor  does  not  cease  upon 
the  death  or  retaoval  of  the  executor,  as  at  com- 
mon law,  bnt  now  passes  to  an  administrator 
with  the  will  annexed,  a  power  of  sale  of  realty 
situated  In  New  Jersey,  riven  to  foreign  execu- 
tors named  in  a  nonresment's  will,  cannot  be 
exercised  by  an  ancillary  administrator  with  the 
will  annexed,  appointed  by  the  orphans'  court  of 
the  county  in  which  the  realty  is  situate,  where 
the  executors  are  acting  as  such  In  the  juris- 
diction of  testator's  domicile. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  2310-2322; 
Dec.  Dig.  i  619.*] 

Bill  by  Lizzie  Smith  and  another  against 
Albert  C.  Abbott  for  the  construction  of  a 
will.    Decree  as  stated. 

Isaac  H.  Nutter,  for  complainants.  J<dm 
J.  Crandoll,  for  defoidant 

LEAMINO,  y.  a  The  bill  Is  filed  for  the 
purpose,  ostensibly,  of  procuring  the  con- 
struction of  a  will.  I  am  imable  to  find  any 
provision  of  the  will  which  needs  constmc- 
tion.  The  power  of  sale  given  by  the  will 
to  the  executors,  to  which  the  bill  especial- 
ly refers,  is  susceptible  of  but  one  meaning, 
and  does  not  admit  of  construction;  it  spe- 
dflctUly  directs  the  executors  to  make  sale 
of  the  real  estate  therein  referred  to.  I  ap- 
prehend, however,  that  the  real  purpose  of 
the  bill  is  to  have  this  court  determine  wheth- 
er, aa  a  matter  of  law,  a  power  of  sale  of  real 
estate  situate  In  New  Jersey,  by  which  power 
Is  given  to  executors  named  in  the  will  of 
a  nonresldoit  can  be  exercised  by  an  ancil- 
lary administrator  cum  testamento  annexo 
appointed  by  the  orphans'  court  of  the  coun- 
ty in  which  the  real  estate  la  situate,  in  a 
case  in  which  the  executors  named  in  the 
will,  or  the  survivors  of  them,  are  acting  as 
such  in  the  jurisdiction  of  the  domicile  of 
the  testator.  While  the  answer  to  this  in- 
quiry would  seem  to  belong  to  the  orphans' 
court  on  application  for  confirmaQon  of 
any  sale  which  may  be  made,  I  am  not  en- 
tirely clear  but  that  under  the  issues  as 
framed,  this  court  should  give  the  matter  its 
consideration  pursuant  to  the  prayer  of  the 
biU. 

Section  24  of  the  orphans'  court  act  (P.  L. 
1898,  p.  722)  expressly  authorizes  an  execu- 
tor of  the  domicile  of  a  nonresident  to  mfdce 
sale  of  land  in  this  state  pursuant  to  a 
power  contained  in  the  will  of  testator  tor 
that  pnrpose,  providing  the  will  has  be^i  ex- 
ecuted in  accordance  with  the  laws  of  this 
state,  and  an  ezempUfled  copy  of  the  wiU 
and  foreign  letters  have  been  dnly  filed 
and  recorded  in  this  state.  Under  the  facts 
stated  in  the  bill,  and  admitted  in  the  an- 
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Bwer,  a  power  of  sale  clearly  resides  in  tbe 
surviving  Pennsylvania  executors. 

At  common  law  a  testamentary  power  of 
sale  of  an  executor  was  treated  as  a  person- 
al trust;  with  the  death,  resignation,  or  re- 
moval of  the  executor,  the  power  died.  An 
administrator  cum  testamento  annexe  could 
not,  in  consequence,  exercise  the  power. 
Denn  ex  dem.  McDonald  v.  King,  1  N.  J. 
Law,  432.  This  has  been  changed  by  our 
statute;  the  power  now  passes  to  an  admin- 
istrator cum  testamento  annexe,  except  in 
certain  cases  specifically  referred  to  In  the 
sUtute.  2  Gen.  St  1865,  p.  1429,  |  21.  But 
this  statute  clearly  has  reference  to  the  sur- 
vival of  the  power  of  sale  where  the  execu- 
torship has  become  vacant,  and  an  adminis- 
trator cum  testamento  annexe  has  been  ap- 
pointed as  the  successor  in  office  of  the  per- 
son or  persons  named  in  the  will;  it  does  not 
relate  to  an  ancillary  administrator  in  this 
state,  where  the  executor  named  in  the  will 
of  a  nonresident  is  acting  as  such  in  the 
state  of  the  domicile  of  the  testator.  This 
Is  manifest,  not  only  from  the  language^  but 
also  from  the  general  purpose,  of  the  act. 
The  only  other  statute  which  has  been  brought 
to  my  attention  which  could  possibly  confer 
the  power  on  an  ancillary  administrator  with 
the  will  annexed,  in  a  case  of  the  nature 
already  stated,  is  section  29  of  our  orphans' 
court  act,  under  which  section  letters  cum 
testamento  annexe  may  be  issued  on  the  es- 
tate of  a  deceased  nonresident  on  the  appli- 
cation of  a  creditor  of  the  testator.  An  ex- 
amination of  this  section  will  disclose  that 
it  nowhere  confers  upon  the  administrator 
cum  testamento  annexe  so  appointed,  either 
expressly  or  by  implication,  the  power  of 
sale  which  the  will  gives  to  the  executors  of 
the  foreign  Jurisdiction.  In  the  absence  of  a 
statute  conferring  the  power,  the  common- 
law  rule  must  be  recognized. 

I  am  convinced  that  under  the  facts  stated 
In  the  bill  the  local  administrator  cannot  ex- 
ercise the  power  of  sale  contained  In  the 
will. 


ALLMAN   et    al.    y.    UNITED   BROTHER- 
HOOD OP  CARPENTERS  AND  JOIN- 
ERS OF  AMEIRIGA  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    Sept  15, 
1911.) 

(SyUahut  ly  the  CourtJ 
1.  INJUWCTIOH  (1 163*)— Phklikimabt  Writ— 

SUBPCENA     AD     RESPONDERDUII  —  DISSOLU- 
TION. 

When  a  preliminary  writ  of  Injonction  is- 
sues, a  suimcena  ad  respondendum  must  be  tak- 
en out  with  it,  and  returned  into  court  within 
the  time  prescribed  by  rule  for  the  return  of 
service  of  the  Injunction,  or,  In  default  the  in- 
junction will  be  dissolved  on  defendant's  mo- 
tion. 

[Ed.  Note. — ^Por  other  cases,  see  Injunction, 
Cent  Dig.  I  368;  Dec  Dig.  i  163.*] 


2.  iHjuNcnon  (I  169*)— DisBOLunoK— Sp«- 
oiAi.  Apfeabancb— Leave  or  ConsT. 

To  make  such  motion,  the  defendant  not 
bein?  in  court  by  plea,  answer,  or  demurrer, 
would  have  to  appear  formally  for  the  purpose. 
And  if  he  desires  tp  appear  specially  for  that 
purpose  only,  and  not  nave  his  appearance  op- 
erate to  clothe  the  court  with  jurisdiction  over 
him  generally  in  the  suit  it  seems  he  must  ob- 
tain leave  of  the  court  to  enter  such  an  appear- 
ance. 

[EM.  Note. — For  other  cases,  see  Injunction. 
Cent  Dig.  |  372 ;   Dec.  Dig.  {  169. 'J 

3.  Injunction  (i  132*)  —  "Pbkliminabt  In- 
junction" —  "Ad  Intebiu  Restbainiho 
Obdeb." 

There  is  a  material  distinction  between  a 
preliminary  writ  of  injunction  and  an  ad  in- 
terim restraining  order.  The  injunction  runs, 
to  use  its  language,  until  the  defendant  "shall 
have  fully  answered  the  bill  of  complaint  and 
our  said  court  shall  make  other  order  to  the 
contrary."  An  ad  interim  restraining  order  al- 
ways commands  the  defendant  to  show  cause  on 
a  certain  day  why  an  injunction  should  not  is- 
sue, and  he  is  thereby  brought  into  court  for 
the  purpose  of  that  motion  only,  and  thus  af- 
forded an  opportunity  to  litigate  with  the  com- 
plainant as  to  the  propriety  of  the  issuance  of 
an  interlocutory  Injunction,  without  the  filing 
of  an  answer  and  without  appearing  generally  in 
the  cause. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  302;  Dec.  Dig.  |  132.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  6502,  5503.] 

4.  Injunction  (J  133*)— Mandatobt  Injuno- 
TioN— When  Issues. 

Mandatory  injunctions  are  rarely  granted 
before  final  hearing,  and  are,  as  a  general  rule, 
strictly  confined  to  cases  where  the  remedy  at 
law  is  plainly  inadequate. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  302;  Dec,  Dig.  |  133.»] 

5.  Injunction  (|  137*)- Inteblocutobt  In- 
junction— When  Issues. 

To  justify  the  issuing  of  an  interlocutory 
injunction,  the  case  made  by  the  complainant 
must  exhibit  a  right  free  from  doubt  or  reason- 
able dispute;  and  the  writ  will  not  issue  where 
the  complainant's  case  is  doubtful  on  the  law 
or  the  facts.    To  doubt  is  to  deny. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  309;  Dec  Dig.  1 137.*] 

Bill  by  Michael  Allman  and  others  against 
the  United  Brotherhood  of  'Carpenters  and 
Joiners  of  America  and  others.  Application 
for  preliminary  injunction  denied. 

Samuel  F.  Leber,  for  complainants.  Henry 
C&rless,  for  defendants. 

WALKER,  V.  O.  This  Is  an  application 
for  a  preliminary  Injunction,  the  complain- 
ants being  all  of  the  members  of  Local  Union 
1787  of  the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  and  the  suit  Is 
brought  against  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  a  nation- 
al union  of  carpenters  and  Joiners,  and,  suc- 
cinctly stated,  the  bill  prays  for  a  decree  re- 
storing the  complainants  to  full  membership 
rights  In  the  defendant  association,  alleg- 
ing an  Illegal  suspension  therefrom,  and  also 
prays  an  injunction  restraining  the  defend- 
ants from  boycotting  any  of  the  complainants 
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ud  uy  person  employing  or  intending  to 
employ  the  complainants  or  any  of  them. 
Tbe  bill  was  filed  July  24,  1911,  and  an  or- 
&r  was  made  thereon  the  same  day,  com- 
manding the  defendants  to  show  canse  on 
tbe  l8t  day  of  August  then  next  why  an  In- 
junction should  not  issne  according  to  the 
prayer  of  the  bill,  and  also  ordering  that  in 
tbe  meantime,  and  nntU  the  further  order  of 
tbe  court,  the  defendants  and  each  of  them, 
tbeir  agents,  servants,  attorneys,  confeder- 
ates, and  any  and  all  persons  acting  in  aid 
of  or  In  conjunction  with  them  or  any  of 
them,  be  restrained  from  conspiring,  agree- 
ing, or  combining  to  obstruct  or  prevent. any 
of  the  complainants  from  procuring  employ- 
ment, and  from  interfering  with  any  per- 
son, flrm,  or  corporation  employing  any  of 
them,  and  from  declaring  or  threatening  any 
boycott  against  any  of  them,  and  from  de- 
daring  or  threatening  any  boycott  against 
any  of  the  products  of  any  person,  flrm,  or 
corporation  employing  them,  and  from  print- 
ing, issnlng,  publishing  or  distributing  any 
copy  of  any  newspapers,  magazine,  circular, 
letter,  or  document  which  shall  in  any  man- 
ner refer  to  any  of  the  complainants  or  their 
association,  Local  Union  1787,  as  being  non- 
anion,  unfair,  or  scabs,  and  from  procuring 
the  dismissal  from  employment  of  any  of 
the  complainants.  On  the  return  day  an  or- 
der was  made  on  application  of  defendants' 
counsel  continuing  the  hearliig  on  the  order 
to  show  canse  to  August  22,  1011,  and  on 
that  date  the  matter  was  continued  to  Au- 

I  pat  24,  1911,  when  it  came  on  to  be  heard 
upon  bill  and  affidavits,  and  on  affidavits  on 
behalf  of  defendants,  in  tbe  presence  of  coun- 

,        tA  of  both  parties. 

As  one  of  the  contentions  on  behalf  of  the 
defendants,  It  was  urged  that  no  injunction 
■hoQld  be  awarded,  and  that  the  bill  should 
be  dismissed,  because  no  subpoena  ad  resp. 
had  been  taken  out  and  served  upon  the  de- 
fendants, althongh  four  weeks  had  elapsed' 
since  the  filing  of  the  bill. 

[1]  It  is  entirely  settled  that  upon  the  is- 
toance  of  a  preliminary  writ  of  injunction  a 
SDbpoeoa  must  be  taken  out  and  served.  Lee 
T.  CargiU,  10  N.  J.  Eq.  331.  The  penalty  for 
neglect  Is  dlssolntion  of  the  injunction.  If  a 
preliminary  Injunction  had  Issued  la  this 
case,  instead  of  a  temporary  restraining  or- 
der, the  motion  now  made  on  behalf  of  the 
defendants  would  have  to  be  granted.  In 
Ue  r.  Cargill,  Chancellor  Williamson  said 
that  the  practice  would  be  thereafter  strict- 
ly followed,  requiring  the  subpoena  to  be 
taken  out  with  the  writ  of  injunction  and  re- 
turned into  court  within  the  time  prescribed 
by  the  rule  for  return  of  service  of  the  in- 
jimction.  The  reason  is  that  the  suitor  who 
wonld  restrain  his  adversary  must  use  due 
diligence  in  expediting  the  cause.  The  t»Lll 
Is  this  canse  prays  for  an  answer  without 
oath,  but,  upon  the  Issuance  of  either  a  pre- 
llBlnary  injunction  or  a  preliminary  restrain- 


ing order,  the  defendants  might  have  come  in 
and  answered  the  bill  on  oath,  and  such  an- 
swer would  have  been  evidence  fdr  them  on 
motion  to  dissolve  the  injunction,  or  in  re- 
sisting its  issuance,  notwithstanding  the  pray- 
er for  answer  without  oath.  Ireland  ▼.  Kelly, 
60  N.  J.  Eq.  308,  47  Atl.  61.  But  no  an- 
swer is  required  without  a  subpoena  compel- 
ling it 

[2]  If  a  complainant  could  obtain  a  pre- 
liminary injunction  and  not  summon  the  de- 
fendant to  answer  the  bill,  he  could  thereby 
perpetnally  enjoin  him  without  litigating  the 
matter  In  dispute  between  them,  unless  the 
defendant  voluntarily  appeared  and  answer- 
ed. Ordinarily  defendants  do  not  voluntari- 
ly appear.  They  are  generally  unwilling  to 
involve  themselves  in  the  annoyance  and  ex- 
prase  of  litigation,  with  the  hazard  of  defeat 
nnless  compelled  to  do  so  by  a  compulsory 
process  of  the  court;  and  that  is  why  it  is 
that  a  complainant  obtaining  a  preliminary 
injunction  is  required  to  speed  his  cause  and 
bring  the  defendant  compulsorily  into  court 
at  the  earliest  day,  and  afford  him  an  op- 
portunity to  answer  Involuntarily,  and  obtain 
the  benefit  of  his  answer.  The  writ  of  in-. 
junction  now  rarely  issues  upon  the  filing  of 
a  bill,  but  in  its  stead  an  order  is  usually 
made  requiring  the  defendant  to  show  cause 
on  a  certain  day  why  an  injunction  should 
not  issue,  and  usually  that  order  contains  an 
ad  interim  restraint  and  is  generally  called  a 
restraining  order,  although  sometimes  it  is 
called  an  injunction  order.  Now,  an  order 
to  show  cause  serves  the  purpose  of  a  sub- 
poena issuing  with  a  preliminary  writ  of  in- 
junction to  this  extent;  it  compels  the  defend- 
ant's appearance  on  the  return  of  the  order, 
thus  affording  him  an  opportunity,  by  the  use 
of  ex  parte  affidavits,  to  combat  the  complain- 
ant's claim  to  a  preliminary  injunction,  with- 
out his  having  to  answer  or  appear  general- 
ly. Of  course,  he  may  make  this  resistanca 
by  answer  and  affidavits  as  well  as  by  af- 
fidavits alone,  but  does  not  have  to  file  an 
answer,  and  thus  put  himself  voluntarily  in 
court  If  on  the  return  of  tbe  order  to  show 
cause  it  is  made  absolute,  and  a  preliminary 
injunction  Is  ordered  to  issue,  then  a  sub- 
poena must  go  out  with  the  injunction,  un- 
less, of  course,  the  defendant  has  already 
voluntarily  answered. 

[3]  There  is  a  material  distinction  between 
a  restraining  order  and  an  injunction.  16 
Am.  &  Eng.  Ency.  (2d  Ed.)  p.  349;  Dean  v. 
Bonnell,  4  N.  3.  Law  J.  348.  In  this  case 
(Dean  v.  Bonnell)  the  bill  for  Injunction  was 
filed  and  an  order  to  show  cause,  including  a 
restraint,  was  made,  and  the  hearing  thereon 
adjourned  several  times,  and  then  a  motion 
was  made  on  the  part  of  tbe  defendant  to 
dismiss  the  bill  on  the  ground  that  no  sub- 
poena to  answer  had  been  issued.  Vice 
Chancellor  Dodd  observed  that  the  case  of 
an  order  to  show  cause  was  different  from 
that  of  an  injunction,  tbe  order  ttsdf  oom- 
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mandlng  the  defendant  to  show  cause  on  a 
certain  day  being  sufficient  to  bring  bim  into 
court. 

Upon  the  authorities,  therefore,  my  con- 
dUBion  la  that  a  aubpcena  is  sot  required  to 
be  taken  out  with  a  restraining  order  which 
commands  the  defendant  to  appear  on  the 
return  day  and  show  cause  why  an  injunc- 
tion should  not  issue,  but  that  when  a  pre- 
liminary injunction  issues  ex  parte  upon  the 
filing  of  a  biU  without  any  order  to  show 
cause  being  made,  as  it  sometimes  does.  It 
runs,  to  use  its  language,  until  the  defendant 
"shall  have  fully  answered  the  bill  of  com- 
plaint, and  our  said  court  shall  make  other 
order  to  the  contrary";  and,  if  the  defend- 
ant would  seek  to  have  the  restraint  remov- 
ed, he  must  answer  (unless  the  chancellor 
shall  allow  the  motion  to  be  heard  on  affida- 
vits under  role  123),  and  he  can  be  com^led 
to  answer  only  by  the  service  of  subpoena  for 
that  purpose.  He  is  never  obliged  to  appear 
voluntarily.  If  on  the  hearing  of  an  order  to 
show  cause  a  preliminary  injunction  Is 
awarded,  then  a  subpoena  must  be  Issued 
with  the  injunction,  and,  if  it  is  not  issued 
and  returned  served  within  the  time  pre- 
scribed by  the  rule  for  the  return  of  the  in- 
junction (Lee  v.  Cargill,  ubl  supra),  the  in- 
junction would  be  dissolved  on  the  defend- 
ant's motion.  To  make  this  motion,  the  de- 
fendant, not  being  in  court  by  plea,  answer, 
or  demurrer,  would  have  to  appear  formally 
for  the  purpose.  Groel  v.  United  Electric 
00.,  68  N.  J.  Eq.  249,  261,  59  AtL  940.  And 
If  the  defendant  desires  to  appear  specially 
for  the  purpose  of  making  the  motion  to  dis- 
solve only,  and  not  to  have  his  appearance 
operate  to  clothe  the  court  with  Jurisdiction 
over  him  generally  in  the  suit,  be  must  doubt- 
less obtain  leave  of  the  court  to  enter  such 
an  appearance.  Dan.  Cb.  PI.  &  Pr.  (6th 
Am.  Ed.)  453.  In  the  unreported  case  of 
Belmers  v.  Magowan  (July  9,  1901,  Docket 
23,  p.  389),  In  which  a  preliminary  injunc- 
tion had  issued  without  a  subpoena  having 
been  issued  and  return  served  within  the 
time  in  which  the  injunction  was  returnable, 
counsel  for  the  defendant  Sklrm  applied  for 
and  obtained  leave  from  Vice  Chancellor 
Beed  to  appear  specially  for  the  purpose  of 
moving  to  dissolve  the  Injunction  as  to  him, 
and,  such  appearance  being  entered,  the  in- 
junction was  on  hearing  of  the  motion  dis- 
solved as  to  that  defendant. 

This  brings  me  to  the  consideration  of  the 
propriety  of  the  Issuance  of  a  preliminary  In- 
junction. In  the  first  place,  let  it  be  stated 
that  there  is  neither  allegation  nor  proof 
that  the  defendants  have  printed  or  dis- 
tribnted  any  magazine  or  document  assert- 
ing that  Local  Union  1787  or  its  members 


are  nonunion,  unfair,  or  scabs,  and  in  that 
respect  the  restraining  order  is  too  broad, 
and  it  would,  therefore,  to  that  extent  have 
to  be  modified.  All  that  the  defendants  did 
in  this  regard  was  to  publish  in  their  official 
Journal  "The  Carpenter"  in  the  April  num- 
ber, 1911,  "that  Local  Union  1787,  by  orders 
of  the  O.  B.  B.  (General  Executive  Board) 
has  been  and  at  this  moment  stands  suspend- 
ed from  our  organization."  It  was  not  prov- 
ed that  there  is  any  threat  or  Intention  of 
repeating  even  this  assertion.  In  this  sitaa- 
tlon  a  preliminary  injunction  should  be  re- 
fused. Pennti.  R.  R.  Co.  v.  National  Dodis  By. 
Co,,-  52  N,  3.  Bq.  555,  30  Ati.  580.  The  other 
part  of  the  case  refers  to  the  alleged  unlaw- 
ful suspension  of  Local  Union  1787  from  the 
national  body  and  the  prayer  for  restoration 
to  membership,  and  of  attempts  of  the  de- 
fendants to  prevent  the  complainants  from- 
obtaining  employment  by  means  of  the  boy- 
cott, threats,  etc.  As  to  this,  the  denials  of 
the  defendants  under  oath  are  as  explicit  as 
the  sworn  assertions  of  the  complainants, 
and  put  the  facts  relied  upon  for  tne  injunc- 
tion in  such  a  state  of  equipoise  or  doubt  as, 
under  the  well  known  rule,  to  forbid  of  the 
Issuance  of  a  preliminary  injunction.  It  la 
perfectly  well  settled  that,  whenever  the 
complainant's  case  is  doubtful  on  the  law  or 
the  facts,  a  preliminary  injunction  will  not 
issue.    To  doubt  is  to  deny. 

[B]  To  justify  the  issuing  of  an  Interlocutory 
injunction,  the  case  made  by  the  complainant 
must  exhibit  a  right  free  from  doubt  or  rea- 
sonable dispute.  Roberts  v.  Scull,  58  N.  J. 
Eq.  396,  43  Atl.  588. 

[(]  As  to  restoration  to  membership  on  ac- 
count of  the  alleged  illegal  suspension  trom 
the  national  body  of  Local  Union  1787,  a 
mandatory  injunction  would  be  required, 
and  such  writs  are  rarely  granted  before 
final  hearing,  and  are,  as  a  general  mle. 
strictly  confined  to  cases  where  the  remedy 
at  law  is  plainly  inadequate.  Lord's  Bx'ra  ▼. 
Carbon,  Iron  Mfg.  Co:,  38  N.  3.  Eq.  452.  It 
was  conceded  on  the  argument  that  this  case 
did  not  fall  within  the  exception  to  the  mle. 
Therefore  no  mandatory  injunction  may  pre- 
liminarily issue  for  the  restoration  of  the 
local  to  the  general  body. 

Other  questions  raised  and  discussed  on 
the  hearing  are  without  controlling  force,  and 
it  is  unnecessary  to  decide  them. 

Upon  this  whole  matter  I  am  constrained 
to  the  conclusion  that  the  complainants  are 
not  entitled  to  a  preliminary  Injunction,  and 
the  restraining  order  must  therefore  be  dis- 
solved. No  costs  will  be  awarded  on  this 
application.  The  costs  will  abide  the  event 
of  the  suit 
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BAUiANTINB  et  al.  t.  TOUNG  et  al. 

(Conrt  of  Chancery  of  New  Jersey.     Sept  26, 
1911.) 

l  cobpobatiohs  (j  167*)— stock— dividewds 

—Cash  Ditideicds. 

Wbera  «  ooipoiation  which  had  accomn- 
lated  a  •uiplos  aeTeial  times  greater  than  iti 
capital,  in  addition  to  ita  usual  dividend,  de- 
clared a  200  per  cent  dividend,  at  the  same 
time  giTinc  the  stockholdera  power  to  subscribe 
at  par  for  a  new  iasue  of  stock  of  the  same 
unonnt,  the  dividend  waa  a  cash  dividend,  and 
not  a  stock  dividend. 

[Ed.  Note.— For  other  cases,  see  Gorporationa, 
Gent  Dig.  {|  584-S86 ;    Dec.  Dig.  |  157.*] 

2.  LiR   ESTATKS   ({   15*)— COBPORATI    STOCK— 

DinDEETDs— Cash  Dividends. 

While  ordinary  cash  dividends,  where  stock 
is  bequeathed  to  one  for  life,  remainder  to  an- 
•ther,  go  to  the  life  tenant,  the  extraordinary 
dividends  are  apportioned  between  him  and  the 
remainderman ;  and  hence,  where  a  corpora- 
tion which  had  accumulated  a  surplus  several 
times  greater  than  Its  capital,  in  addition  to  its 
regular  dividend,  declared  a  200  per  cent  divi- 
dend, at  the  same  time  giving  the  stockholders 
the  power  to  subscribe  for  a  new  issue  of  stock 
of  the  same  amount  the  dividend  was  extraor- 
dinary, and  should  be  apportioned  in  the  ratio 
diat  the  surplus  at  testator's  death  bears  to  the 
whole  surplus  accumulated  up  to  the  time  it 
was  declared. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  H  84,  35;  Dec.  Dig.  I  16.*] 

3  Tbubtb  ({  217*)  —  MAirAaKMENT  or  Pbop- 

KKTT— IHVESTMKRTS. 

Where  trustees  under  a' will  held  the  legal 
title  to  stock  in  a  corporation  which  paid  very 
large  dividends,  and  had  accumulated  a  very 
large  surplus,  the  trustees  were,  upon  the  dec- 
laration of  an  extraordinary  cash  dividend, 
jnstified  in  investing  the  dividends  in  a  new  is- 
sue of  stock,  which  the  corporation  at  the  same 
time  offered  its  stockholders  at  par. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  i  301-309 ;   Dec.  Dig.  I  217.*] 

4.  LvE  Estates  (i  15*)— Stock— New  Stock 
— HioHT  to  Shabx  in. 

The  right  to  subscribe  for  new  shares 
which  command  a  premium  is,  where  corporate 
stock  has  been  bequeathed  to  one  for  life  and 
remainder  to  another,  considered  a  part  of  the 
principal. 

fEd.  Note.— For  other  cases,  see  Life  EJstates, 
Cent  Dig.  H  34.  35 ;    Dec.  Dig.  {  15.*] 

5.  Tbusts   (I   217*)— Management  of  Pbop- 

BBTT— INVESTUENTB. 

Where  trustees  under  a  will  were  author- 
ised to  continue  any  Investments  or  securities, 
and  part  of  the  estate  consisted  of  stock  in  a 
corporation  which,  to  treble  its  capital  stock,  in 
addition  to  the  re^lar  dividend,  declared  a  200 

Kr  cent  cash  dividend,  and  gave  all  share- 
Mers  the  right  to  purchase  two  new  shares 
for  each  share  they  then  owned,  the  trustees 
laving  purchased  such  shares  were  entitli^  to 
bold  them;  for  by  investing  a  cash  dividend  in 
stock  they  merely  preserved  their  proportionate 
mteiest  in  the  property,  and  did  nothing  more 
than  continue  their  investments. 

(Ed.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  f  217.*] 

4L  Lite  Ebtatsb  9  15*)— Cobpobatb  Stock- 
New  Stock. 

Where  corporate  stock  waa  bequeathed  to 
one  for  life,  remainder  to  another,  and  the  cor- 
poration, in  the  form  of  a  dividend,  issued  new 
stock  to  all  stockholders,  the   stock  so  issued 


Is  an  extraordinary  dividend,  and  must  be  ap- 
portioned between  the  life  tenant  and  the  re^ 
mainderman. 

[Ed.  Note.— For  other  cases,  see  I^fe  EsUtes, 
Dec.  Dig.  I  16.*] 

7.  Life  Estates  d  16*)— Corporate  Stock- 
New  Stock— Apportionment. 

In  apportioning  a  stock  dividend  between 
the  life  tenant  and  the  remainderman,  the  ap- 
portionment should  be  made  on  the  basis  of  the 
company's   accounts. 

fEd.  Note.— For  other  cases,  see  Life  Estates, 
Dec.  Dig.  {  15.*] 

8.  Life  Estates  (|  15*)— Cobpobatb  Stock- 
New  Stock— Capital. 

Where  corporate  stock,  which  was  be- 
queathed to  one  for  life  and  remainder  to  an- 
other, secured  the  holder  the  right  to  purrhase 
on  favorable  temu  shares  of  another  corpora- 
tion, that  right  is  capital  belonging  to  the  re- 
mainderman. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  {|  34,  35;   Dec.  Dig.  |  15.*] 

BUI  for  directions  by  Jeanette  Ballantine 
and  others,  as  trustees  of  the  will  of  John 
Ballantine,  against  Alice  J.  Toung  and  oth- 
ers.    Instructions  given. 

See,  also,  70  N.  J.  Eq.  613,  75  AtL  1100. 

John  O.  H.  Pitney,  for  complainants.  Gil- 
bert Collins,  for  remaindermen.  Chauncey 
O.  Parker,  for  life  tenants. 


STEVENS,  V.  O.  This  la  a  bill  filed  by 
tmstees  of  the  will  of  John  Ballantine,  ask- 
ing for  directions. 

[1]  The  testator  owned  25  shares  of  the 
Central  Trust  Company  of  the  par  vnlue  of 
$60  eacb.  Its  capital  stock  was  $1,OUU.OOO. 
Its  nndlvlded  sarplos  at  the  time  of  testa- 
tor's death  (April  27,  1895),  $5,776,113.70.  It 
paid  regular  semiannual  dividends  at  the 
annual  rates  of,  first,  50  per  cent,  then  60 
per  cent,  and  then  80  per  cent.  Oo  April 
28,  1900,  the  surplus  bad  increased  to  $15,- 
679,696.65.  In  June  1909,  Its  caplul  stock, 
by  appropriate  action  on  the  part  of  the  di- 
rectors and  Htockholders,  was  Increased  to 
$3,000,000.  The  stockholders  were  given  the 
right  to  subscribe  at  par  for  the  new  Is- 
sue of  $2,000,000;  that  Is,  each  stockhold- 
er might  subscribe  for  two  new  shares  for 
every  old  one  be  held.  Contemporaneous- 
ly a  special  or  cash  dividend  of  200  per 
cent  was  declared.  The  trustees  took  this 
dividend  and  used  it  to  pay  for  the  new 
stock,  which  stock  they  still  hold. 

By  bis  will,  testator  gave  his  residuary 
estate  to  trustees  In  trust  (speaking  general- 
ly) to  pay  over  a  part  of  the  income  to 
his  children  during  their  respective  live!', 
and  at  their  deaths  to  divide  certain  parts 
of  the  principal  among  his  grandchildren. 

The  first  question  is.  Who  is  entitled  to 
the  dividend  of  the  Central  Trust  Company 
issued  under  the  circumstances  above  de- 
scribed, the  life  tenants  or  the  remainder- 
men? 
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It  seems  to  me  plain  that  tbe  dividend  is 
a  cash  dividend,  and  not  a  so-called  stock 
dividend.  Tnere  is  nothing,  either  in  the 
substance  or  form  of  tbe  transaction,  that 
Indicates  ttiat  it  was  other  than  what  It 
purports  to  be.  Gray  v.  Hemenway,  206 
Mass.  126,  92  N.  E.  31,  138  Am.  St  Rep. 
377.  It  is  true  that  the  company  at  the 
°  time  it  declared  tbe  dividend  gave  an  option 
to  subscribe  to  the  new  stock,  and  that  its 
officers  anticipated  that  the  new  stock 
would  be  paid  for  with  the  casta  dividend; 
but  it  did  not  attempt  to  compel  the  sub- 
scription. The  stockholder  could  do  as  he 
pleased.  He  would,  almost  as  a  matter  of 
course,  elect  to  take  the  stock  with  the 
money  thus  provided;  for  tbe  stock  was  sell- 
ing for  many  times  more  than  its  par  value. 

[2]  Ordinary  cash  dividoids  go,  of  course, 
to  the  life  tenant  Is  this  an  ordinary  or  an 
extraordinary  dividend?  It  seems  to  be  ex- 
traordinary for  three  reasons:  (1)  It  was 
declared  in  addition  to  the  regular  dividend ; 
(2)  It  was  much  larger,  exceeding  the  net 
profits  made  In  the  preceding  year;  and  (3) 
it  was  evidently  made  for  the  special  pur- 
pose of  enabling  the  stockholders  to  avail 
themselves  of  the  new  subscxlptlon.  If 
these  concurring  circumstances  do  not  make 
the  dividend  extraordinary  for  the  puri>ose 
of  apportionment,  I  do  not  know  what  could 
make  it  so.  The  distinction  has  been  ad- 
verted to,  apparently  with  approval,  by  the 
Court  of  Errors,  In  the  Lang  Case,  57  N.  J. 
Eq.  326,  41  Atl.  705,  and  I  do  not  feel  at 
liberty  to  disregard  It  I,  therefore,  think, 
on  the  doctrine  of  that  case,  that  the  divi- 
dend is  apportionable  between  prtaclpal  and 
income  in  the  ratio  that  the  surplus  at  testa' 
tor's  death  bears  to  the  surplus  accumulated 
thereafter  up  to  tbe  time  the  dividend  was 
declared. 

[S-l]  The  trustees,  as  a  matter  of  fact 
took  the  dividend  and  invested  it  in  the 
new  shares,  which  sell  at  a  very  large  pre- 
mium. They  were  Justified  in  doing  so. 
Boucb  V.  Sproule,  12  App.  Gas.  385 ;  Malam 
V.  nitchens  (1894)  3  Ch.  678;  and  so  the 
next  question  is,  To  whom  does  this  premi- 
um belong?  To  the  life  tenant,  or  to  the  re- 
maindermen? It  has  been  held  repeatedly 
that  the  right  to  subscribe  for  new  shares 
which  command  a  premium  Is  a  part  of  the 
principal,  and  belongs  to  the  latter.  De 
Koven  v.  Alsop,  205  111.  309,  68  N.  E.  930, 
63  L.  R.  A.  587;  Davis  v.  Jackson,  162 
Mass.  58,  25  N.  E.  21,  23  Am.  St  R^.  801 ; 
Greene  v.  Smith,  17  R.  I.  28,  19  Atl.  1081 ; 
Hite  V.  Hite,  93  Ky.  257,  20  S.  W.  778,  19  L. 
R.  A.  173,  40  Am.  St  Rep.  189;  Eisner's  Ap- 
peal, 175  Pa.  143,  34  AU.  577:  Richmond 
V.  Richmond,  123  App.  Dlv.  117,  108  N.  Y. 
Supp.  298;  Brown  v.  Brown,  72  N.  J.  Eq. 
667,  65  Atl.  7.39.  That  the  trustees  have  ac- 
tually subscribed  for  and  taken  the  sliares 
cannot  alter  the  legal  rights  of  the  parties. 
By  giving  the  life  tenant  a  charge  upon  tbe 
stock  thus  held,  for  his  proportion  of  tbe 


cash  dividend  (Malam  T.  Hltchena,  supra), 
the  relative  rights  of  tbe  parties  are  easily 
adjusted.  So  much  of  it  as  may  l>e  needed 
will  be  sold  to  satisfy  the  charge. 

The  next  question  is  whether  the  trustees 
have  the  right  to  hold  the  stock  that  may 
remain  unsold  after  the  charge  is  satisfied. 
It  seems  to  me  that  having  the  right  to  take 
the  stock,  which,  after  it  was  taken,  gave 
them  no  greater  interest  In  the  company 
than  they  luid  before — merely  changed  the 
form  of  their  holding— they  have  the  right 
to  retain  it  Tbe  authority  given  by  tbe  will 
is  "to  continue  any  Investments  or  securi- 
ties." By  agreeing  to  take  the  company's 
stock  in  exchange  for  the  company's  money, 
they  are  merely  preserving  their  propor- 
tionate interest  in  tbe  property,  and  so  do- 
ing nothing  more'  than  continuing  their  in- 
vestment In  it 

[6]  The  next  question  relates  to  the  so- 
called  15  per  cent  stock  dividend  of  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  This  represents  surplus  earnings 
invested  in  the  stock  of  two  branch  roads, 
now  merged  with  -the  main  road,  and  alwut 
$3,000,000,  applied  in  1907,  to  tbe  payment 
of  maturing  bonds  issued  as  part  of  the  cap- 
italization. The  whole  sum  represents  sar- 
plus  permanently  devoted  to  capital  account 
To  whom  does  this  dividend  belong?  It  la 
strongly  contended  that  it  belongs  to  prin- 
cipal. I  feel  compelled,  however,  by  tbe 
state  of  the  authorities  to  liold  that  it  is,  in 
part  income,  and  that  it  should  be  appor- 
tioned between  the  life  tenant  and  the  re- 
maindermen. While  the  case  of  Van  Doren 
V.  Olden,  19  N.  J.  Eq.  176,  97  Am.  Dec.  650. 
was  somewhat  in  other  respects,  shaken  by 
the  decision  in  the  Lang  Case,  it  was  not 
disapproved  on  this  point.  On  tbe  oontrary, 
it  was,  apparently  without  much  or  any  dis- 
cussion, followed  by  the  Court  of  Errors  in 
Ashburst  y.  Potter,  29  M.  J.  Eq.  625.  While 
this  latter  case  stands,  there  cannot  t>e  any 
doubt  as  to  what  this  court  must  do.  Since 
it  was  decided,  the  question  has  undergone 
discussion  by  the  Supreme  Court  of  the  Unit- 
ed States,  in  Gibbons  v.  Mabon,  136  U.  S. 
549,  10  Sup.  Ct  1057,  84  U  Ed.  525,  and  by 
tbe  courts  of  last  resort  in  England,  in 
Massachusetts,  in  Illinois,  and  other  New 
England  States,  in  all  of  which  it  has  been 
held  that  issues  of  stock  based  on  earnings 
are  part  of  the  principal.  On  the  ottier 
hand,  the  Court  of  Appeals  of  New  Tork, 
In  McLouth  v.  Hunt  154  N.  Y.  179,  48  N.  E. 
548,  39  L.  R.  A.  230,  and  some  Western  and 
Southern  state  courts  iiave  followed  Penn- 
sylvania in  giving  stock  dividends  to  the  life 
tenant  As  a  matter  of  logic,  it  Is  difficult  to 
resist  the  reasoning  leading  to  the  conclusion 
that  stock  dividends  are,  in  fact  principal; 
for  tbe  life  tenant,  as  is  universally  held,  is 
not  in  the  absence  of  fraud  or  improper  con- 
duct entitled  to  the  earnings  until  they  are 
distributed.  They  are  not  in  fact  distributed, 
but,  on  tbe  contrary,  put  i>ermanently  into 
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caplUl  acconnt  wben  new  stock  1b,  without 
any  money  equivalent,  allotted  to  the  whole 
body  of  stockholders.  But  discussion  la  out 
of  place,  for  Ashhurst  t.  Potter  Is,  as  I  have 
said,  controlling.  I  would  merely  add  that 
in  most  cases,  at  least,  stock  dividends  can 
hardly  be  called  regular  or  ordinary  divi- 
dends. They  must,  as  a  rule,  be  extraordi- 
nary. They  repreeent  no  particular  part  of 
the  earnings  or  surplus.  Like  all  the  other 
stock,  they  represent,  not  only  surplus,  but 
the  entire  property  of  the  company.  Being 
extraordinary,  they  must,  according  to  the 
role  of  the  Liang  Case,  be  apportioned  where 
there  has  been  a  surplus  accumulated  before 
testator's  death. 

[7]  I  think.  In  the  absence  of  fraud,  or 
come  very  special  circumstance,  the  appor- 
tionment should  be  made  on  the  basis  of  the 
company's  accounts.  To  apportion  them  ac- 
cording to  the  Judgment  of  an  expert  or  of 
the  court,  as  to  whether  the  various  Items 
of  disbursement  are  chargeable  to  current 
or  capital,  would  be  practically  impossible. 
Proof  on  the  one  side  would  necessitate 
proof  <m  tlie  other.  Even  if  the  court,  in  the 
case  of  a  foreign  corporation,  had  power  to 
compel  exhibition  of  a  multitude  of  items, 
stretching  perhaps  over  a  series  of  years, 
the  length  of  time  required  for  the  exami- 
nation, the  expense  of  it,  the  doubt,  after  all, 
whether  items  (e.  g.,  relating  to  the  cost  of 
new  bridges,  new  rails,  new  machinery,  new 
equipment)  were  properly  chargeable  to  one 
account  or  the  other,  or,  If  to  both,  in  what 
proportion,  would  of  themselves  be  prohib- 
itive of  the  inquiry. 

I  have  discussed  another  phase  of  the 
question  of  stock  dividends  in  Day  v.  Faulks, 
HI  Atl.  354,  in  an  opinion  filed  contempora- 
neously with  this.  What  I  said  in  that  case 
may,  to  a  certain  extent,  apply  here.  For 
the  reasons  already  given,  the  extraordinary 
cash  dividend  of  50  per  cent,  paid  by  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company  must  also  be  apportioned. 

[I]  The  option  to  subscribe  to  shares  of 
the  coal  company  is  evidently  capital.  It 
was  the  right  to  purchase  on  favorable  terms 
a  new  thing.  If  an  option  to  subscribe  to 
new  stock  of  a  corporation,  whose  stock  the 
trustees  hold,  is  capital,  so,  a  fortiori,  is  an 
option  to  purchase  stock  they  do  not  bold. 


LEYDEN  V.  LAWRENCE  et  al. 

(Conrt  of  Chancery  of  New  Jersey.     Sept.  18, 
1911.) 

1.  iHSUaAKCS    (I    606*)  —  INTSBKST    OV    HOBT- 
OAGKE— SCBBOOATIOH. 

A  mortgagee  of  real  estate  has  an  insur- 
able interest  therein,  and  when  he  insures  the 
property  at  bin  own  expense  and  solely  for  his 
own  benefit,  the  insurer,  if  obliged  to  pay  a  loss 
occasioned  by  injury  to  the  property,  may  be 


subrogated  pro  tanto  to  Oie  rights  of  the  mort- 
gagee under  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1609;    De&  Dig.  {  606.*] 

Z.  INSUBANCE  a  581*)— Loss— Cbkdit. 

Where  insurance  has  been  taken  by  the 
mortgagee  of  real  estate  at  the  exi>en8e  and  for 
the  benefit  of  the  mortgagor,  as  well  bm  for  his 
own  protection,  the  mortgagor  in  case  of  loss 
is  entitled  to  have  the  avails  of  the  policy  ap- 
plied for  bis  benefit  toward  the  discharge  o£  the 
Indebtedness. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1447 ;    Dec  Dig.  |  581.*J 

3.  iNsuBARcx  (t  606*)  —  Partial  SatisVao- 

HON— PBOdSSDS    OF    INSVBANCE    LOSS— SUB- 
BOOATIOKT. 

Where  an  insurance  clause  in  a  mortgage 
gave  the  mortgagee  the  option  to  take  out  insur- 
ance at  the  expense  of  the  mortgagor,  but  did 
not  compel  him  to  do  so,  the  mortgagee  was  at 
liberty  to  Insure  at  his  own  expense  and  solely 
for  his  own  benefit;  and,  in  the  absence  of 
proof  that  the  insurance  effected  was  for  the 
joint  benefit  of  the  mortgagor  and  mortgagee,  or 
at  the  mortgagor's  expense,  except  the  fact  that 
the  insurance,  in  amount,  was  in  excess  of  the 
amount  due  on  the  mortgage,  it  could  not  be 
held  that  the  mortgagor  was  entitled  to  have 
the  amount  of  the  loss  credited  on  the  mort- 

{;age ;  and  hence  the  insurer,  haviug  paid  soch 
OSS,  was  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  H  1504-1511,  1514-1516 ;  Dec.  Dig. 
1606.*] 

Action  by  James  J.  Leyden  against  Elijah 
W.  Lawrence  and  others.  Decree  for  com- 
plainant 

See,  also,  79  Atl.  616. 

French  &  Richards,  for  complainant.  A. 
H.  Swackbammer,  for  defendants. 

LEAMINQ,  V.  C.  [1,  2]  At  a  former  bear- 
ing touching  the  suflSciency  of  a  plea  which 
had  been  filed  by  complainant  to  the  cross- 
bill of  defendant,  I  held  as  follows:  "It  is 
settled  in  this  state  that  a  mortgagee  of  real 
estate  has  an  Insurable  interest  therein,  and 
when  such  mortgagee,  at  his  own  expense 
and  solely  in  bis  own  behalf,  procures  insur- 
ance on  the  mortgaged  property  for  the  bet- 
ter security  of  bis  debt,  the  insurer.  If  oblig- 
ed to  pay  a  loss  occasioned  by  injury  to  such 
property,  may  be  subrogated  pro  tanto  to  the 
rights  of  the  mortgagee  under  the  mortgage. 
■Sussex  County  Mutual  Insurance  Co.  v. 
Woodruff,  26  N.  J.  Law,  541;  Nelson  v.  Bound 
Brook  Insurance  Co.,  43  N.  J.  Eq.  256  (11 
AtL  CSl,  3  Am.  St  Rep.  808];  Lawrence 
V.  Union  Insurance  Co.  (Sup.)  76  Atl.  1053. 
It  may  be  said  to  be  equally  well  settled  that 
if  the  insurance  has  been  taken  by  the  mort- 
gagee at  the  expense  and  for  the  benefit  of  the 
mortgagor,  as  well  as  for  his  own  protection, 
the  mortgagor  will  have  the  right,  in  case  of 
a  loss,  to  have  the  avails  of  the  policy  ap- 
plied for  his  benefit  toward  the  discharge  of 
his  Indebtedness.  Pearman  v.  Gould,  42  N. 
J.  Eq.  4  [5  Atl.  811]."  I  further  held  at  that 
time  that  with  the  fact  established  by  the 
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mortgagor  that  the  lorarance  In  question  bad 
been  taken  by  the  mortgagee  at  the  expense 
and  for  the  benefit  of  the  mortgagor,  as  well 
as  for  his  own  protection,  pursuant  to  the 
claose  In  the  mortgage  which  authorized  the 
mortgagee  so  to  do,  the  mortgagor  would  be 
entitled  to  have  the  avails  of  the  policy  ap- 
plied for  his  benefit  toward  the  discharge  of 
his  indebtedness.  A  further  examination  of 
the  subject,  at  the  conclusion  of  the  final 
hearing  on  an  answer  filed  to  the  cross-bill, 
assures  me  that  the  above  statement  of  the 
law,  as  recognized  In  this  state.  Is  accurate 

At  the  final  hearing,  no  evidence  was  in- 
troduced in  behalf  of  cross-complainant,  in 
support  of  the  anermenC  of  the  cross-bill  to  the 
effect  that  the  insurance  in  question  had 
been  effected  by  the  mortgagee  in  pursuance 
of  the  agreement  contained  in  the  mortgage, 
and  no  evidence  was  Introduced  in  behalf  of 
the  defendants  to  the  cross-bill  upon  that 
subject  There  is  therefore  an  entire  absence 
of  any  evidence  to  establish  the  fact  that  the 
Insurance  was  effected  by  the  mortgagee  for 
the  joint  benefit  of  himself  and  bis  mortga- 
gor, or  at  the  mortgagor's  expense,  except  the 
fact  that  the  Insurance  was,  in  amount,  in 
excess  of  the  amount  due  on  the  mortgage, 
and  that  the  mortgage  authorized  the  mort- 
gagee to  effect  Insurance  at  the  expense  of 
the  mortgagor,  in  the  event  of  the  failure  of 
the  mortgagor  to  keep  the  premises  insured. 
I  am  entirely  satisfied,  under  this  condition 
of  the  evidence,  that  the  claim  of  cross-com- 
plainant that  the  insurance  was  effected  pur- 
suant to  the  clause  in  the  mortgage  cannot 
be  sustained.  The  clause  in  the  mortgage 
gave  to  the  mortgagee  the  option  to  take  out 
insurance  at  the  expense  of  the  mortgagor, 
but  did  not  compel  him  to  do  so.  The  mort- 
gagee was  at  liberty  to  Insure  for  the  Joint 
benefit  of  Umself  and  his  mortgagor  at  the 
expense  of  the  mortgagor,  or  to  Insure  at  his 
own  expense  solely  for  his  own  ben^t;  and 
it  is  impossible  to  indulge  the  inference  that 
the  mortgagee  did  insure  at  the  expense  or 
for  the  benefit  of  the  mortgagor,  in  view  of 
the  fact  that  the  Insurance  effected  by  the 
mortgagee  was,  by  its  terms,  solely  tot  bis 
"mortgagee  Interest." 

[S]  It  was  urged  in  behalf  of  cross-com- 
plainant, however,  tliat,  as  the  clause  In  the 
mortgage  authorized  the  mortgagee  to  insure 
at  the  expense  of  the  mortgagor,  the  mortgagee 
was  denied  the  privilege  of  Insuring  lu  any 
other  manner,  and  a  line  of  cnf>en  decided  by 
the  New  York  Court  of  Appeals  was  dted  In 
support  of  that  view;  but  I  find  nothing  In 
ttie  cases  cited  to  support  that  proposition. 
On  the  contrary,  in  Foster  v.  Van  Reed,  70 
N.  Y.  19,  26  Am.  Rep.  644,  it  Is  held  that 
such  a  provision  in  a  mortgage  does  not  pro- 
hibit or  prevent  an  Insurance  by  the  mort- 
);agee  on  his  Interest  as  mortgagee,  at  his 
own  expense  and  Jn  his  own  behalf.  1 


I  entertain  the  view,  therefore,  that  the 
failure  on  the  part  of  the  cross-complainant 
to  establish  as  a  fact  that  the  insurance  in 
question  was  placed  by  the  mortgagee  at 
the  expense  of  the  mortgagor,  or  for  the 
benefit  of  the  mortgagor,  or  in  any  manner, 
or  for  any  purpose,  other  than  that  which 
appears  upon  the  face  of  the  insurance  pol- 
icies, is  operative  to  defeat  the  relief  sought 
by  cross-complainant  It  follows  that  the 
Insurance  companies,  in  whose  behalf  this 
suit  for  the  foreclosure  of  the  mortgage  Is 
brought,  are  entitled  under  the  assignment 
of  the  mortgage  from  the  mortgagee  to  en- 
force the  mortgage  lien.  I  reach  this  conclu- 
sion independently  of  the  fact  that  the  pol- 
icies of  insurance  contained  a  clause  provid- 
ing for  subrogation  in  behalf  of  the  Insur- 
ance companies  in  case  of  loss.  It  is  there- 
fore unnecessary  to  here  determine  whether 
these  provisions  for  subrogations,  which  were 
annexed  to  the  policies  some  days  after  the 
policies  were  issued,  are  effective. 

I  will  advise  a  decree  pursuant  to  the  pray- 
er of  the  bill. 


MOORB  T.  COUNCILMAN  et  aL 

(Court  of  Appeals  of  Maryland.    June  22, 
1911.) 

1.  Bbokkbs  (I  86*)— Coioassioiift— Btiderck 
— Emplotmknt. 

Evidence  in  a  broker's  action  for  commis- 
sions for  procuring  a  purchaser  for  property  to 
be  sold  on  foreclosure  held  to  show  that  a  trus- 
tee appointed  to  make  the  sale  did  not  employ 
petitiouer  to  effectuate  a  sale  or  recognize  his 
authority  to  sell. 

[Kd.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  I  86.*] 

2.  MOBTOAOBS     (i     607*)— FOBXOIiOBTTBB— PBO- 
GUBina    PUBCHASEB. 

One  trustee  appointed  to  sell  property  on 
forecloaure  coald  not  bind  his  cotrustee,  so  as 
to  charge  the  proceeds  of  the  sale  with  commis- 
sions,  by  his  individual  agreement  to  employ  a 
broker  to  effectuate  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  607.*) 

3.  Bbokebs  (I  60*)— ConnssioiiB— Sals— Nb- 

CESSITT. 

To  entitle  a  broker  to  commissions,  the 
purchaser  procured  must  actually  purchase  ai>- 
on  the  terms  agreed,  unless  his  failnie  to  do  so 
is  caused  by  the  vendor's  fault 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  f  91;    Dec.  Dig.  |  60.*] 

Appeal  from  Circuit  Court  Baltimore 
County,  in  Equity;  N.  Charles  Burke,  Judge. 

Petition  by  Caleb  J.  Moore  against  James 
B.  Councilman  and  others,  filed  in  proceed- 
ings Involving  the  sale  of  mortgaged  land, 
for  brokers'  commissions  for  effectuating  the 
sale.  From  an  order  dismissing  the  petiticm, 
petitioner  appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOB, 
PEARCE,  PATTISON,  and  URXER,  JJ. 
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J.  Kemp  Bartlett  and  Charles  Lee  Merri- 
ten,  for  appelant.  CoL  D.  G.  Mcintosh  and 
William  8.  Bryan,  Jr^  for  appellees. 

BRISCOS^  JF.  The  facts  upon  which  the 
decision  of  this  case  must  turn  are  so  folly 
aod  dearly  stated  In  an  opinion  by  Judge 
Burke,  who  decided  this  case  In  the  court 
below,  and  set  oat  tn  the  record  here,  that 
we  need  not  restate  them  but  wlU  transcribe 
them  on  this  appeal.    They  are  as  follows: 

On  the  24th  of  September,  1902,  Mrs.  Sadie 
C.  Cwmdlman  filed  a  blU  of  complaint  In 
tUa  court  against  her  husband,  James  B. 
Gouodlinan,  and  others.  The  allegations  of 
this  bill  need  not  be  examined.  The  bill  sp- 
pean  among  the  proceedings  in  this  cause. 
It  preyed  for  the  appointment  of  a  receiver, 
for  a  decree  declaring  that  Mrs.  Councilman 
wu  atitled  to  a  lien  for  betterments  of  the 
property  known  aa  "Woodhome,"  and  that 
pnverty  be  aold  to  satisfy  said  lien  and  also 
a  mor^ge  thereon  execnted  by  James  B. 
Coondlman  to  her  amonntlng  to  $72,500. 
Mr.  Conndlman,  in  addition  to  this  mort- 
(ige,  was  also  Indebted  to  his  wife  in  a  large 
nun  of  money.  This  court  appointed  the 
Safe  Deposit  &  Trust  Company  receiver  of 
the  property.  Mrs.  Conndlman  died  in  1906, 
aad  Mr.  William  Sheppard  Bryan,  her  ex- 
ecntor,  was  made  party  plalntUf  In  her  stead. 
Under  her  will  the  said  Deposit  &  Tmst  Com- 
pany was  appointed  trustee  of  her  estate. 
On  the  18th  of  March,  1907,  this  court  de- 
creed that  Mrs.  Councilman  had  no  lien  by 
way  of  betterment  on  the  fee-simple  Interest 
In  Woodhome;  but  reserved  In  the  decree 
the  question  of  the  rights  of  the  executor  of 
Urg.  CouncUnoan  under  the  mortgage.  This 
decree  was  affirmed  In  Bryan  v.  Councilman, 
106  Md.  380,  67  Ati.  279.  On  the  18th  of  Sep- 
tember, 19OT,  this  court  dedded  that  under 
the  rule  in  Slielly's  Case  James  B.  Council- 
man under  his  uncle's  will  took  a  fee-simple 
estate  In  Woodhome.  It  follows  from  thU 
congtmction  of  the  will  of  James  B.  Coun- 
cilman, the  elder,  that  the  mortgage  was  a 
'ien  npon  the  fee-simple  Interest  in  that  prop- 
erty. The  mortgage  being  overdue  and  In  de- 
ttnlt  the  court  passed  a  decree  on  the  1st 
day  of  October,  1907,  for  the  sale  of  the  mort- 
gaged property,  and  appointed  David  O.  Mc- 
intosh and  Eldward  N.  Rich  trustees  to  make 
the  sale.  The  trustees  were  required  by  the 
decree  "^o  bring  into  this  conrt  the  money 
vising  from  said  sale  to  be  distributed  un- 
der the  direction  of  this  court,  after  deduct- 
ing the  costs  of  this  suit  and  such  commis- 
*ioti8  to  the  said  timstees  as  the  court  shall 
think  proper  to  allow."  The  trustees  adver- 
tued  ttie  property  at  public  sale,  and  offered 
it  at  public  auction  on  November  14,  1907; 
hat,  receiving  no  satisfactory  bid,  they  with- 
drew it  On  the  29th  of  May,  1908,  the  trus- 
iees  reported  to  the  court  as  follows:  "The 
'rnstees  now  report  that  they  have  recdved 
from  Dr.  Theodore  Cook  an  tfffer  for  the 
vhole  property,  containing  about  two  hun- 


dred and  twelve  (212)  acres,  for  142,600,  and 
upon  the  terms  set  out  in  a  letter  from  said 
Cook  addressed  to  these  trustees,  under  the 
date  of  May  27,  1908,  which  has  been  accept- 
ed by  the  trustees,  subject  to  the  approval  of 
this  court,  and  which  letter  is  annexed  here- 
to as  part  of  this  report  And  these  trustees 
respectfully  recommend  that  the  sale  be  rati- 
fied and  confirmed  by  this  court,  the  sum 
named  as  a  purchase  price  being  the  largest 
which  these  trustees  have  ^een  able  to  get 
after  constant  and  repeated  efforts  made  by 
themselves  and  by  the  Safe  Deposit  &  Trust 
Company,  all  of  which  is  respectfully  submit- 
ted." Exceptions  were  filed  to  the  sale  by 
the  purchaser  and  certain  Judgment  credi- 
tors. These  exceptions  were  overruled  and 
the  sale  was  finally  ratified,  an  appeal  was 
taken  from  the  order  of  the  final  ratification, 
and  this  order  was  affirmed  In  Cook  v.  Coun- 
cilman. 109  Md.  622,  72  AU.  404. 

It  appears  from  the  facts  stated  that  James 
B.  Councilman  had  really  no  Interest  in  the 
property.  He  had  mortgaged  it  for  a  great 
deal  more  than  It  sold  for.  The  only  parties 
to  the  cause  who  had  any  real  or  substan- 
tial Interest  In  the  property  or  In  the  pro- 
ceeds of  the  sale  were  the  creditors  of  James 
B.  Councilman,  and  the  executor  and  trustee 
of  Mrs.  Councilman's  estate.  In  the  proceed- 
ings to  which  we  have  referred  Mr.  ESdward 
N.  Blch  represented  James  B.  Councilman, 
the  mortgagor,  and  Col.  Mcintosh  appeared 
for  the  executor,  and  also  for  the  trustee  un- 
der the  will  of  Mfs.  Councilman — the  Safe 
Deposit  &  xYust  Company.  On  the  5th  of 
March,  1900,  Caleb  J.  Moore,  doing  business 
under  the  name  and  style  of  Moore  &  Walton, 
a  licensed  real  estate  broker,  filed  a  petition 
in  this  case  alleging:  First  "That  hereto- 
fore, to  wit  In  the  month  of  Febmary,  In  the 
year  1908,  the  defendant  James  6.  PouncU- 
man,  who  was  then  In  the  dty  of  Philadel- 
phia, to  the  state  of  Pennsylvania,  took  up 
with  Messrs.  Bamberger  Bros.  &  Co.  of  that 
city  the  matter  of  finding  a  purchaser  for  the 
real  estate  In  these  proceedings  mentioned; 
that  the  said  firm  of  Bamberger  Bros.  &  Co., 
who  were  then  engaged  as  real  estate  brokers 
in  the  city  of  Philadelphia  aforesaid,  took  up 
with  Messrs.  Sbrlver,  Bartlett  &  Co.,  of  Bal- 
timore City,  in  the  state  of  Maryland,  the 
matter  of  finding  a  purchaser  for  said  prop- 
erty; that  the  said  Shriver,  Bartlett  &  Co., 
being  engaged  In  the  commercial  collection 
business,  solicited  the  services  of  your  peti- 
tioner, who  was  then  and  la  now  a  licensed 
real  estate  broker,  to  find  a  purchaser  for 
said  property."  Second.  "That  pursuant  to 
the  solldtation  set  forth  in  the  preceding 
paragraph  of  this  petition,  your  petitioner 
offered  the  said  property  for  sale  to  several 
persons,  and  among  the  persona  to  whom'  be 
offered  the  property  for  sale  was  Dr.  Theo- 
dore Cook,  Sr.,  who  shortly  thereafter  be- 
came the  purchaser  of  said  property  at  and 
for  the  sum  or  price  of  $42,500;  that  tbe 
trustees  in  these  proceedings  reported  to  this 
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honorable  court  the  sale  aforesaid,  which 
sale  has  since  been  finally  ratified  and  con- 
firmed." Third.  "That  your  petitioner  was 
the  procuring  cause  of  the  aforesaid  sale  to 
Dr.  Cook,  and  is  therefore  entitled  to  receive 
the  usual  commissions  of  5  per  cent,  on  the 
purchase  price  of  said  farm,  or  the  sum  of 
52,126." 

The  petition  then  prays  that  an  order  be 
passed  allowing  that  sum  out  of  the  funds  In 
the  hands  of  the  trustees  in  these  proceed- 
ings. 

Mr.  Bryan,  as  executor,  the  Safe  Deposit 
&  Trust  Company,  trustees,  and  Col.  Mcin- 
tosh, as  trustee,  filed  answers  to  this  petition. 
The  answer  of  the  executor  is  as  follows: 

"(1)  That  he  knows  nothing  of  his  personal 
knowledge  of  £be  matters  alleged  in  the  peti- 
tion of  Caleb  J.  Moore,  and  therefore  re- 
quires clear  and  full  proof  of  every  matter  of 
fact  alleged  therein. 

"(2)  This  respondent,  as  executor  of  Sadie 
C.  Councilman,  holds  the  mortgage  for  the 
satisfaction  of  which  the  property  In  these 
proceedings  mentioned  was  sold  to  Dr.  Theo- 
dore Cook,  and  Is  therefore  entitled  to  the  en- 
tire net  proceeds  of  the  sale  of  said  property 
after  deducting  therefrom  the  proper  costs 
of  the  sale. 

"(3)  This  respondent  not  only  never  con- 
sented to  the  employment  of  the  said  Caleb 
3.  Moore,  but,  so  far  as  this  respondent  can 
recall,  never  even  heard  of  said  Moore  In 
any  connection  whatever  until  after  the  pe- 
tition here  being  answered  was  filed. 

"(4)  This  respondent  is  advised,  believes, 
and  therefore  charges  that  James  B.  Coun- 
cilman, the  mortgagor,  had  no  authority  to 
employ  the  petitioner  herein  or  any  other 
broker  or  agent  to  secure  a  purchaser  for  the 
property  sold  in  these  proceedings  on  such 
terms  t^at  the  petitioner,  or  any  other  bro- 
ker or  agent,  should  l>e  compensated  for  his 
services  out  of  the  portion  of  the  proceeds  of 
the  sale  of  such  property  which  are  requir- 
ed to  pay  the  mortgage  debt  and  costs  of  the 
proceeding;  and  that,  therefore,  even  If  the 
allegations  in  the  petition,  if  true,  would  be 
taken  to  give  the  petitioner,  Moore,  a  claim 
of  any  sort  against  James  B.  Councilman, 
the  mortgagor,  they  are  without  avail  to 
give  the  petitioner  any  claim  against  this  re- 
qpondmt,  the  executor  of  the  mortgagee,  or 
against  any  one  claiming  through  or  under 
this  respondent 

"(6)  This  respondent  is  advised,  and  there- 
fore charges,  that  it  was  not  within  the  pow- 
er of  any  person  without  first  being  author- 
ized by  an  order  of  this  court  to  make  a 
valid  contract  to  employ  the  said  Caleb  J. 
Moore  to  perform  any  services  in  connec- 
tion with  the  sale  of  the  property  before  the 
court  in  these  proceedings  for  which  services 
said  Moore  was  to  be  compensated  out  of 
the  proceeds  of  the  sale  of  said  property. 

"(6)  This  respondent  on  information  and 
belief  denies  that  the  said  Caleb  J.  Moore 
was  the  procuring  cause  of  Dr.  Theodore 


Cook's  agreeing  to  purchase  said  property; 
and  this  respondent  on  Information  and  be- 
lief also  denies  that  the  said  Caleb  J.  Moore 
bad  anything  to  do  with  inducing  Dr.  Cook 
to  make  an  offer  to  purchase  the  ptopertj 
in  this  proceeding  mentioned." 

The  answer  of  the  Safe  Deposit  &  Trust 
Company,  trustee,  accepts  the  answer  of  Wil- 
liam S.  Bryan,  Jr.,  executor  of  Mrs.  Coon- 
cilmau.  The  answer  of  CoL  Mcintosh,  trus- 
tee, is  as  follows:  "This  respondent  in  re- 
porting the  sale  of  the  property  in  ques- 
tion to  this  court  with  lila  cof^rpstee  was 
not  cognizant  of  any  claim  for  commissions 
which'  had  or  could  be  made  on  account  of 
the  sale  of  said  property,  and  therefore  no 
reference  was  made  thereto  in  said  report. 
This  respondent  does  not  admit  any  author- 
ity on  the  part  of  James  9.  Councilman  to 
employ  brokers  for  the  sale  of  the  prop- 
erty in  question,  the  said  Messrs.  Bamberger 
Bros.  &  Co.  of  Philadelphia,  or  Messrs. 
Shrlver,  Bartlett  &  Cq.  of  Baltimore  City, 
or  the  said  petitioner,  Caleb  J.  Moore,  and 
this  respondent  never  had  any  communica- 
tion with  the  said  James  B.  Councilman  In 
reference  to  a  sale  of  the  property,  did  not 
represent  him  in  the  proceedings,  and  had 
no  communication  with  either  or  any  of  the 
brokers  claimed  to  have  been  engaged  in 
offering  the  property  for  sale,  and  did  not 
employ  them  or  either  of  them  to  make  the 
sale.  And  this  respondent  so  far  as  his 
knowledge  goes  denies  that  the  purchaser 
Theodore  Cook,  Sr.,  was  Induced  to  buy  the 
same  through  the  Instrumentality  of  either 
or  any  of  said  brokers,  and  he  denies  that 
the  petitioner  is  entitled  to  commlsslona 
claimed  by  him  out  of  the  proceeds  of  sale 
reported  to  this  court." 

Upon  the  pleadings  as  thus  stated  testi- 
mony was  taken  in  open  court,  and  from  an 
order  of  the  circuit  court  for  Baltimore  coun- 
ty dated  on  the  9th  day  of  June,  1910,  re- 
fusing and  disallowing  commissions  to  the 
appellant  and  dismissing  the  petition,  this 
appeal  has  been  taken. 

The  rules  and  principles  of  law  controlling 
broker's  commissions  for  the  sale  of  real  es- 
tate established  by  this  court  have  been  set- 
tled by  a  number  of  recent  adjudged  cases, 
and  it  will  only  be  necessary  to  refer  to  a 
few  of  them  as  supporting  the  general  prin- 
ciple announced  by  all  of  them.  Hollyday 
V.  Southern  Agency,  100  Md.  206,  68  Atl. 
646;  Walker  v.  Baldwin,  106  Md.  632.  6S 
Atl.  25;  Blake  v.  Stump,  73  Md.  160,  20  Atl. 
788,  10  L.  R.  A.  103;  Keener  v.  Harrod,  2 
Md.  70,  56  Am.  Dec.  700.  The  complete  an- 
swer, however,  to  the  appellant's  contention 
in  this  case  is  that  the  facts  as  disclosed 
by  the  record  do  not  bring  the  case  within  a 
single  principle  asserted  by  the  adjudged 
cases.  The  trustees  who  were  appointed  by 
the  court  deny  that  they  employed  him  to 
make  the  sale,  and  they  are  here  resistlns 
his  application.  The  executor,  Mr.  Bryan, 
denies  in  his  answer  that  he  ever  employed. 
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or  coDsmted  to  bis  employment  to  make  the 
ule.  His  testimony  Is  confirmatory  of  the 
inswer  filed  by  him  and  set  out  In  the  rec- 
ord. 

Col.  Darld  O.  Mcintosh,  one  of  the  trus- 
tees In  bis  testimony,  In  support  of  his  an- 
irer,  testified  In  answer  to  the  following  In- 
terrogatoriest  "Q.  2.  Will  yon  please  tell  his 
hoDor  whether  or  not  you  ever  In  any  way 
directly  or  Indirectly  employed  Mr.  Moore 
or  Bamberger  or  any  other  real  estate  bro- 
ker for  the  purjKtse  of  selling  this  Council- 
man property?    State  further  everything  you 
did  in  the  matter  In  a  narrative  form.    A. 
I  never  enployed  or  was  privy  to  the  em- 
plojrment  of  Dr.  Cook  or  Bamberger  In  this 
meeting—    Mr.  Bryan:  Yon  mean  Mr.  Moore 
or  Bamberger.     Witness:    Yes;  Mr.  Moore. 
And  I  do  not  think  I  ever  heard  Mr.  Moore's 
name  called  until  long  after  the  sale,  and 
probably  when  this  petition  was  filed  it  was 
a  gnrprise  to  me.    The  Court:   The  petition 
for  fee?    Witness:   Petition  for  commission; 
fes,  sir.     Mr.  Rich  is  correct,  I  think,  in 
ttttine  that  Bamberger's  name   was  men- 
tioned at  a  meeting  at  the  Safe  Deposit  Com- 
pany, but  I   do  not  understand    from   my 
recollection  that  there  was  any  discussion  as 
Us  language   would   imply    about   commis- 
Flons;  and  I  am  pretty  distinct  that  after  a 
long  taitervlew  about  the  terms  of  the  sale, 
becaoee  there   were  a  number  of  proposi- 
tions embraced  in  It,  and  we  went  back- 
wards and  forwards  over  those  with  Dr. 
Gook,  that  after  all  that  had  been  gotten 
timragh  with  and  our  minds  had  finally  been 
palled  together  to  the  acceptance  or  agree- 
ment to  accept  bis  offer  a  question  was  ask- 
ed, as  I  recollect.  Incidentally,  'How  about 
(ommlsslons?    Is  there  any  commission?'    I 
think  that  was  asked  by  Mr.  Marshall.    And 
tbe  reply  was   made  Instantly — I  think  it 
came  from  Dr.  Cook — 'No,  there  will  be  no 
Question  abont  commissions.'     And  the  pro- 
priety of  reporting  the  sale  with   commis- 
sions was   not    considered    by    me    at    all. 
Forty-ttro    thousand    five    hundred    dollars 
was,  we  thought,  a  very  low  flgnire;  and  I 
am  miable  to  say  what  the  effect  of  adding 
commissions  or  subtracting  commissions  out 
of  tbat  wonld  have  been.    I  had  been  engag- 
ed trying  to  sell  the  property  to  other  par- 
ties, and  I  never  knew  of  Cook — I   mean, 
res,  Cook — ^nntll  a  short  time  preTloti&     I 
beard  it  through  the  Safe  Deposit  Company. 
I  never  heard  of  this  claim  of  Moore  or  of 
Bamberger  as   having  anything  to  do  with 
tlK  sale.    I  think  that  Is  all  I  have  to  say." 
By  sn  agreement  of  counsel,  it  was  admlt- 
M  that  Mr.  Edward  N.  Rich,  the  cotrustee, 
vonld  testify:  "I  had  no  conversation  with 
*D7  one  representing   Bamberger   Bros.    & 


Co.  until  after  the  sale  to  Dr.  Cook  when 
I  saw  the  agent — I  think  Mr.  Moore— and  I 
deny  any  liability  for  commissions." 

[1,2]  It  is  qnite  clear  from  the  correspond- 
ence contained  in  the  record  that  Mr.  Rich 
did  not  Intend  to  employ  or  recognize  the 
authority  of  the  petitioner  to  make  the  sale, 
and,  even  if  this  be  conceded,  it  would  not 
bind  his  cotrustee,  Col.  Mcintosh,  so  as  to 
affect  the  fund.  Latrobe  v.  Tiernan,  2  Md. 
Ch.  480;  SewaU  v.  CoBtigan,  1  Md.  Cb.  208; 
Cohen  v.  Wagner,  6  Oill,  23a  It  is  not 
shown  that  Mr.  James  B.  Councilman  bad 
any  anthorlty  whatever  to  represent  the 
trustees  to  bind  the  fund  here,  and  it  does 
not  appear  that  he  had  any  substantial  in- 
terest In  the  property.  In  Carroll  v.  Man- 
ganese Safe  Co.,  Ill  Md.  256,  78  Atl.  005, 
Judge  Schmncker  in  delivering  the  opinion 
of  the  court  said,  in  order  to  recover  under 
the  facts  in  that  case  for  services,  it  was 
necessary  for  the  party  to  prove  also  either 
that  in  making  the  agreement  in  respect  to 
compensation  he  acted  on  behalf  of  the  ap- 
pellee with  express  or  Implied  authority  for 
that  purpose,  or  that  the  agreement  was  sub- 
sequently adopted  or  ratified  by  the  appellee, 
or  its  fruits  accepted  with  knowledge  of  the 
circumstances  of  their  acquisition.  As  in 
that  case,  so  In  this,  the  record  failed  to 
supply  legally  suflacient  evidence  of  proper 
authority  on  the  part  of  the  alleged  agent  or 
ratification  of  his  acts  by  the  defendant,  and 
there  was  no  recovery.  The  cases  of  Tyson 
V.  Mickle,  2  Gill,  877,  Gray  v.  Lynch,  8  GUI, 
404,  and  numerous  other  cases  from  other 
jurisdictions  relied  upon  by  the  appellant 
and  cited  in  his  brief,  rest  upon  an  entirely 
different  principle,  and  are  not  applicable 
here. 

[3]  In  the  case  of  Richards  v.  Jackson,  31 
Md.  260,  1  Am.  Rep.  ^,  It  was  distinctly 
held  that  it  is  not  sufficient  that  the  broker 
should  produce  a  person  who  enters  into  an 
agreement  to  purchase,  but  he  must  actually 
purchase  by  complying  with  the  terms  agreed 
upon  unless  his  failure  to  do  so  is  occasion- 
ed by  the  default  of  the  vendor.  The  fol- 
lowing cases  are  In  full  accord  with  those 
we  have  cited:  Attrill  v.  Patterson,  58  Md. 
251;  Melvhi  v.  Aldridge,  81  Md.  658,  82  Atl. 
380;  Leopnld  v.  Weeks,  96  Md.  288,  53  Ati. 
937;  Martien  v.  Baltimore,  109  Md.  268,  71 
Atl.  966;  Slagle  v.  RusseU,  114  Md.  418,  80 
Ati.  164. 

For  the  reasons  stated,  we  are  In  entire 
accord  with  the  conclusion  reached  by  the 
learned  Judge  who  decided  this  case  in  the 
court  below,  and  we  therefore  affirm  the 
order  appealed  from. 

Order  affirmed,  with  costs. 
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LATTREL   OANNTNG   CO.   OP   PRINCE 

GEORGE'S  COUNTY  v.  BAI/TI- 

MORE  &  O.  R.  CO. 

(Court  of  Appeal!  of  Maryland.    Jane  22, 1911.) 

1.  CocRTs  ({  78*)— RUI.KS  or  Coxtbts— Powbb 

TO  Adopt— CoNTBARY  to  Law. 

A  court  cannot  adopt  court  mlea  contrary 
to  a  constitutional  provision  or  a  statute,  unless, 
in  the  latter  case,  in  pursuance  of  the  Consti- 
tution, and  cannot  by  that  means  deprlTe  a  liti- 
gant of  a  right  secured  by  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  CenL 
Dig.  {{  276-281;   Dec.  Dig.  (  78.*] 
8.  COUBTS    (i    79*)— ColfBTITDTlOWAI,    LAW    (J 

821*)— Ruijcs  OF  CouBT— ABATEMB2TT  or  Ac- 

IlOns— RBABONABIXmESB  OF   BUI.X8. 

A  court  rule  adopted  by  the  circuit  court 
of  a  county  not  containing  any  very  large  city 
and  having  four  terms  of  court  a  year,  requir- 
ing the  transfer  to  the  stet  docket  of  all  cases 
on  the  trial  and  appeal  dockets,  and  undisposed 
of  for  four  successive  terms,  and  proTiding  that 
a  case  shall  abate  after  being  on  the  stet  docket 
for  four  continuous  terms,  is  reasonable,  and  not 
prohibited  by  the  Declaration  of  Rights,  art 
19,  giving  every  man  a  remedy  for  injury,  and 
entitling  him  to  Justice  without  denial  or  delay, 
or  article  20,  providing  that  the  trial  of  facts 
is  one  of  the  greatest  securities  of  the  lives  and 
estates  of  the  people. 

TEd.  Note.— For  other  coses,  see  Courts,  Dec. 
Dig.  I  79;*    Constitutional  Law,  Cent.  Dig.  {I 
950-965:    Dec.  Dig.  i  821.*] 
8.  Trial   (|   11*)— Dookxts— Rbuovai,  vbok 

Stet  Dookkt— Duty  or  DirsKDAHT. 

If  plaintifF  permits  a  case  to  remain  on  the 
stet  docket  for  a  length  of  time  which  will  abate 
it  under  the  court  rules,  defendant  is  not  bound 
to  have  it  removed  to  the  trial  docket  to  save  it 
from  abatement. 

[Ed.  Note.— For  other  cases,  see  Tflal,  Dec. 
Dig.  I  11.*] 

Appeal  from  Clrcnlt  Court,  Howard  Coun- 
ty; Wm.  Henry  Foray  the,  Jr.,  Judge, 

Action  by  tbe  Laurel  Canning  Company  of 
Prince  George's  County  against  tbe  Balti- 
more tt  Oblo  Railroad  Company.  From  on 
order  refusing  to  transfer  tbe  case  from  tbe 
stet  docket  to  tbe  trial  docket,  plaintiff  ap- 
peals.   AfiBrmed. 

,  Argued  before  BOTD,  O.  J.,  and  BRIS- 
COE, PEARCB,  BURKE;  PATTISON,  and 
URNER,  JJ. 

B.  R.  Boarman  and  Jamee  J.  Lindsay,  for 
appellant  James  A.  G.  Bond  and  Francis 
Neal  Parke,  for  appellee. 

BOYD,  C.  J.  This  is  an  appeal  from  the 
ruling  of  tlie  lower  court  in  refusing  to 
transfer  the  case  from  tbe  stet  docket  to  tbe 
trial  docket  of  that  court  for  the  Marcb 
term,  1910.  Tbe  court  held  ttaat  the  case  bad 
abated  under  one  of  Its  rules,  wblcb  is  as 
follows:  "The  clerk  shall  prepare  and  keep 
a  stet  docket  and  shall  enter  tbereon,  at 
tbe  end  of  each  term  of  court,  all  such 
causes  from  the  trial  and  appeal  dockets  as 
shall  have  been  thereon  undisposed  of  for 
four  successive  terms.  That  after  a  case 
shall  have  remained  on  said  stet  docket  for 
four  continuouB  terms  it  shall  abate,  and 


no  further  action  shall  be  bad  thereon;  tnit 
any  case  may,  b^ore  it  so  abates,  be  trans- 
ferred from  tbe  stet  docket  to  tbe  trial  docket 
for  tbe  ensuing  term  of  court,  provided  no- 
tice that  application  for  such  transfer  will 
be  made  at  tbe  first  day  of  the  ensuing  term 
of  court  be  given  in  writing  by  tbe  part; 
desiring  such  transfer,  or  bis  attorney,  to 
tbe  opposite  party,  or  bis  attorney,  one  month 
before  tbe  commencement  of  said  ensnlng 
term,  and  if  such  case  be  transferred,  and 
shall  not  be  tried  and  disposed  of  at  said 
oisulng  term  of  court,  It  shall  at  the  end  of 
tbe  said  term  abate,  and  no  further  action 
or  proceeding  shall  thenceforth  be  had  there- 
in." The  record  is  not  very  satisfactory,  as 
the  docket  entries  do  not  show  the  date  the 
case  was  placed  on  the  stet  docket,  although 
they  do  show  that  tbe  record  of  It  was  trans- 
mitted from  the  circuit  court  for  Montgom- 
ery county  on  May  31,  1906,  and  tbe  notice 
of  application  to  have  it  transferred  from 
tbe  stet  dodcet  to  the  trial  docket  was  not 
given  until  February  8,  1910.  Tbe  bill  of 
exceptions  also  states  that  the  court  had  be- 
fore it  as  evidence  at  tbe  bearbig  of  tbe  peti- 
tion tbe  two  dockets  containing  tbe  records 
of  the  proceedings,  wblcb  showed  tbe  time 
the  clerk  had  entered  tbe  case  upon  tbe  stet 
docket,  and  it  Is  not  claimed  by  the  appel- 
lant that  the  court  did  not  act  in  accordance 
with  tbe  rule,  but,  on  tbe  contrary,  it  is 
contended  that  it  did  so  act  under  «  rule 
which  could  not  be  validly  adopted. 

Assuming  then,  as  we  must,  that  the  court 
followed  tbe  terms  of  the  rule,  there  was  a 
period  of  nearly  three  years  after  tbe  case 
was  put  on  tbe  stet  docket  before  the  plain- 
tiff even  asked  to  have  it  put  on  tbe  trial 
docket;  and,  although  the  record  does  not 
show  when  it  was  originally  instituted,  it 
was  nearly  four  .years  from  the  time  it  was 
placed  on  the  docket  in  tbe  Howard  county 
court  before  tbe  application  was  made.  It 
is  apparent,  therefore,  that  the  plaintiff  was 
not  exhibiting  any  great  anxiety  to  have 
its  constitutional  right  of  trial  by  Jury,  of 
which  it  now  claims  it  has  been  deprived, 
very  speedily  asserted.  As  there  are  tour 
terms  of  court  each  year,  and  tbe  rule  al- 
lows a  case  to  remain  on  the  trial  docket 
four  successive  terms,  and  then  on  the  stet 
docket  for  four  terms,  tbe  parties  have  about 
two  years  in  which  to  try  a  case  after  it 
reaches  the  trial  docket  before  it  abates.  It 
may  be  that  in  a  very  large  city  ordinary 
suits  may  not  always  be  reached  for  trial  In 
that  time,  but  there  can  be  no  possible  dan- 
ger of  such  conditions  in  a  county  of  the 
size  of  Howard.  It  was  suggested  at  tbe 
argum«it  that  the  judges  may  be  sick,  or 
for  some  sudi  reason  tbe  parties  could  not 
have  a  case  tried  within  the  time  named  In 
the  rule,  although  they  were  not  responsible 
for  the  delay,  but  no  sudi  conditions  were 
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diown  In  this  case.  If  the  Inability  to  have 
the  case  tried  be  the  result  of  sickness  of 
the  jDdges,  or  other  causes  which  the  parties 
could  not  control,  another  question  would 
arlse^  but,  as  we  have  said,  no  such  cause 
is  shown,  and  it  could  not  well  be  that  one 
or  more  of  the  three  Judges  of  that  circuit 
coald  not  hear  the  case  during  the  i)erlod 
of  two  years.  If  all  of  them  had  been  dls- 
qnallfled,  the  case  could  have  been  removed 
for  that  reason  to  another  circuit  under  the 
pioyision  of  the  Constitution.  As  shown  by 
the  record,  the  rule  was  adopted  by  Judge 
Millo',  who  was  then  a  member  of  this 
court,  and  by  Judges  Jones  and  Roberts, 
eadi  of  whom  afterwards  became  such.  A 
Tery  similar  mle  has  been  In  effect  In  some 
of  the  other  counties  of  the  state  for  a  num- 
bar  of  years,  and  the  writer  of  this  opinion 
Imows  of  one  that  was  originally  adopted 
by  Judge  Alvey  and  his  assoda'tes  In  the  dr- 
ccrft  over  wbidi  they  presided,  and  there 
may  have  been  others.  While  this  court  has 
not  heretofore  been  called  upon  to  consider 
the  validity  of  such  a  rule,  we  approach  its 
consldatttlon  with  the  knowledge  that  at 
least  four  of  its  former  members  have  given 
their  sanction  to  such  rules  by  the  adoption 
of  them,  and  that  nnder  one  of  our  own 
rules  (28  [80  Atl.  xil])  It  Is  provided  that  no 
case  will  be  continued  beyond  the  third  term 
after  the  transmission  of  the  record  to  this 
court,  nnleas  by  leave  of  the  court,  and  that, 
"nnlew  such  leave  be  obtained,  the  case  shall 
not  be  placed  on  subsequent  conrt  dockets 
wlthont  an  order  of  the  court,  and  upon  the 
expiration  of  three  terms  of  court  after  It 
1b  so  dropped  the  appeal  shall  be  dismissed, 
imleas  otherwise  ordered  by  the  court,  be- 
fore the  expiration  of  the  third  term."  By 
section  1  of  article  26  of  the  Code  it  is 
provided  that  "the  Judges  of  the  several 
coorts  of  law  and  of  equity  may  make  such 
rales  and  orders  from  time  to  time  for  the 
well-goveming  and  regulating  their  respec- 
tive courts  and  the  officers  and  suitors  there- 
of, and  under  such  fines  and  forfeitures  as 
tliey  shall  think  fit,  not  exceeding  twenty 
dollars  for  any  one  c^ense,  all  of  which 
fines  shall  go  to  the  state." 

[1]  Of  course,  we  understand  that  the  pow- 
er to  make  rules  would  not  authorize  a 
eomrt  to  adopt  one  which  was  contrary  to  a 
opnstltntlonal  provision  or  a  statute  (unless 
the  Ccmstltntlon  had  authorized  the  court 
to  adopt  It  in  such  terms  as  could  not  be 
limited  by  the  Legislature)  or  could  take 
tway  from  a  party  litigant  a  right  positively 
wcured  by  law.  The  appellant  cited  article 
19  of  the  Declaration  of  Rights  "that  every 
man,  for  any  injury  done  to  him  In  his  per- 
son or  itroperty  ought  to  have  remedy  by  the 
course  of  the  law  of  the  land,  and  ought  to 
bave  Justice  and  tight,  freely  without  sale, 
(nlly  without  any  doiial,  and  speedily  with- 
out delay,  according  to  law  of  the  land,"  and 
article  20^  "that  the  trial  of  facts,  where 
they  azlaeb  la  one  of  the  greatest  securities 


of  the  lives,  liberties  and  estate  of  the  peo- 
ple," and  other  provisions  of  the  Constitu- 
tion, but  nothing  in  them  prevents  the  court 
from  adopting  rules  requiring  trials  of  cases 
within  a  reasonable  time.  A  suitor  may 
have  the  right  of  a  Jury  trial  guaranteed 
him,  but.  If  a  plaintiff  does  not  file  his  dec- 
laration as  required  by  the  rules  of  court, 
the  case  may  be  non  pressed,  or,  if  a  de- 
fendant does  not  file  his  plea  as  required 
by  such  rules,  Judgment  by  default  may  be 
rendered  against  him.  If  that  were  not  so, 
courts  would  not  only  be  helpless  In  the  con- 
duct of  their  business,  but  parties  would 
oftentimes  be  subject  to  great  annoyance 
and  Injustice  if  the  courts  could  not  make 
and  enforce  such  rules.  It  a  case  is  on  the 
trial  docket  and  the  rules  or  practice  of  the 
court  require  trial  at  a  particular  time,  or  as 
reached  on  the  docket,  there  can  be  no  doubt 
that  the  court  can  enforce  its  rules  and  in- 
sist upon  trial,  although  It  may  result  In  the 
plalnMfT  being  required  to  non  pros,  his  case. 
Indeed,  If  the  rule  so  provides,  it  is  the  duty 
of  the  court  to  enforce  It,  unless  there  be 
sufficient  cause  shown  for  continuance  or  oth- 
er disposition  of  it  A  defendant  might  In- 
sist upon  trial  if  he  lias  the  right  to  do  so, 
and  if  instead  of  doing  so  he  agrees  that  the 
case  can  be  put  on  the  stet  docket,  and  there 
is  such  a  rule  as  this,  he  has  the  right  to 
assume  that,  unless  the  case  is  brought  up 
for  trial  in  accordance  with  the  rule,  it  will 
be  abated  at  the  expiration  of  the  time.  A 
plaintiff  has  rights,  but  a  defendant  has  also, 
and  If  the  latter  consents  to  a  case  going  on 
the  stet  docket,  or  does  not  demand  trial  be- 
fore it  is  placed  thereon.  Is  he,  notwith- 
standing such  a  rule  as  this  lias  been  adopt- 
ed and  Is  supposed  to  be  in  force,  to  be  sub- 
jected to  trial  at  any  distant  date  the  plain- 
tiff may  demand  it?  His  witnesses  might 
be  dead  or  beyond  his  reach. 

[2]  It  cannot,  therefore,  be  said  that  It  is 
an  unreasonable  provision  to  require  trial 
during  one  of  eight  terms  after  a  case  gets 
on  the  trial  docket  in  a  county  of  the  size 
of  Howard.  The  plaintiff  could  have  renew- 
ed the  suit  even  after  it  had  abated,  and 
could  then  have  oiforced  it  if  his  own  delay 
had  not  permitted  sufficient  time  to  elapse 
to  make  it  subject  to  the  statute  of  limita- 
tions. 

[S]  It  may  be  said  that  the  defendant  could 
have  had  it  brought  forward  from  the  stet 
docket,  but,  if  the  plaintiff  was  willing  to 
have  the  case  remain  on  the  stet  docket 
for  the  loigth  of  time  the  rule  provided,  the 
defendant  Is  not  required  to  take  steps  to 
have  It  brought  forward.  We  are  not  In- 
formed by  the  record  whether  there  are  oth- 
er rules  of  conrt  which  could  save  a  case 
from  abating.  If  It  be  placed  on  the  stet 
docket  to  await  the  decision  of  other  cases 
Involving  similar  questions,  or  because  it  had 
been  enjoined,  or  for  some  similar  reason, 
and  no  such  question  Is  presented  in  this 
case,  but,  taking  the  record  oa  we  find  it. 
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the  case  was  apparently  permitted  to  remain 
on  the  trial  docket  for  four  successive  terms, 
and  then,  without  any  special  reason,  was 
permitted  to  remain  on  the  stet  docket  for 
more  than  four  terms.  So,  without  consider- 
ing It  from  any  other  standpoint,  we  are  of 

.opinion  that  Om  rule  as  applicable  to  the 
present  case  is  a  reasonable  one,  and  within 
the  power  of  the  court  to  pass. 

We  find  nothing  in  the  authorities  dted 
by  the  appellant  in  conflict  with  that  conclu- 
sion. The  case  of  Hoyer  t.  Colton,  43  Md. 
421,  so  mudi  relied  on,  was  altogether  dif- 
ferent from  this.  The  constitutional  provi- 
sion then  under  consideration  gave  the  right 
to  have  the  record  removed  to  some  other 
court,  "whenever  any  party  to  such  cause, 
or  the  counsel  of  any  party,  shall  make  a 
suggestion.  In  writing,  supported  by  the  affi- 
davit of  sucb  party  or  his  counsel,  or  other 
proper  evidence,  that  the  party  cannot  have 
a  fair  or  impartial  trial  In  the  court  in 
which  such  suit  or  action  •  •  •  is  pend- 
ing." The  Legislature  passed  Act  1874,  c. 
94,  providing  that  "in  all  civil  cases  where, 
an  order  for  removal  shall  have  been  passed 
in  any  cause,  the  party  upon  whose  motion 
said  order  was  passed  shall  pay  or  tender 
to  the  clerk  of  the  court  in  which  snld  cause 
was  pending  at  the  time  of  said  order  for 
removal  the  costs  of  the  record  in  said  case, 
within  sixty  days  after  the  passage  of  such 
order,  and  shall  cause  the  eald  record  to  be 

•  transmitted  to  the  court  to  which  the  same 
was  ordered  to  be  removed  within  said  sixty 
days."  And  upon  failure  so  to  do  the  court 
had  the  power  to  strike  out  the  order  for  re- 
moval and  reinstate  the  case.  This  court 
held  that  such  conditions  were  a  restraint 
upon  the  constitutional  right  of  removal, 
which  the  Legislature  had  not  the  power  to 
impose,  but  we  cannot  understand  how  that 
In  any  way  reflects  upon  the  question  now 
before  us.  If  a  court  adopted  a  nile  which 
undertook  to  deprive  a  party  of  a  Jury  trial. 
If  he  was  entitled  to  It  under  the  Constitu- 
tion, of  course,  it  would  be  invalid,  but  It 
does  not  follow  that  it  cannot  by  its  rules 
require  pleadings  to  be  filed  or  cases  to  be 
tried  within  reasonable  times.  If  courts 
could  not  so  require,  the  one  party  to  a  suit 
would  be  at  the  mercy  of  the  other,  as  we 
have  pointed  out  above. 

Order  affirmed,  the  appellant  to  pay  the 
costs. 


GILLAN  ▼.  WEJST. 

(Supreme    Court   of   Pennsylvania.      Hay    23, 
1911.) 

1.   HT7SBAKD  AND  WiFB  ({  205*)— ACTIONS  BE- 

TWEKN. 

A  wife  cannot  sue  her  husband  on  a  note 
during  coverture. 

WEd.  Note.— I\>r  other  cases,  see  Husband  and 
ife.  Cent  Dig.  ||  744-748,  755;   Dec.  Dig.  f 
206.*]  » 


2.  LiuiTATioir  or  Actions  (|  73*)— Disabii:.!- 

TIES. 

In  an  action  by  an  administrator  of  a  mar- 
ried woman  against  her  husband  on  a  note,  the 
period  of  the  wife's  coverture  is  properly  ex- 
cluded in  ascertaining  the  time  at  which  the 
presumption  of  payment  on  the  note  arose. 

[£>d.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  |  73.*] 

Appeal  from  Court  of  Common  Pleas, 
Franklin  County. 

Action  by  Arthur  W.  Oillan,  administrator, 
against  Thomas  H.  West  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

At  the  trial  it  appeared  that  Clara  A.  Funk 
and  Jacob  R.  Funk  were  husband  and  wife, 
and  that  the  latter  made  the  note  in  suit, 
dated  April  1.  1881,  in  the  sum  of  $3,500, 
payable  to  Clara  A.  Funk.  Mrs.  Funk  died 
on  April  13,  1893.  In  December,  1906,  Jacob 
R.  Funk  was  adjudged  a  weak-minded  per- 
son, and  Thomas  H.  West  was  appointed  hla 
guardian.  The  action  was  brought  on  June 
11,  1909.  There  was  evidence  that  Mr.  and 
Mrs.  Funk  lived  together  until  the  wife's 
death. 

Plaintiff  presented  this  point:  "If  the  Jury 
believe  from  the  evidence  that  plaintlfTs 
Intestate,  Clara  A.  Funk,  was  the  wife  of 
Jacob  B.  Funk,  the  ward  of  the  defendant, 
from  the  date  of  the  note  sued  on,  April  1, 
1881,  until  April  13,  1893,  the  date  of  her 
death,  then,  under  all  the  evidence  in  the 
case,  your  verdict  should  oe  for  the  plaintiff." 
Answer:  "We  affirm  that  point." 

Defendant  presented  this  point:  "That 
under  all  evidence  in  this  case  the  verdict 
must  be  for  the  defendant"  Answer:  "Thia 
point  we  decline  to  affirm." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART,  JJ. 

Walter  K.  Sharpe,  O.  C.  Bowers,  W.  T. 
Omwake,  and  Irvln  C.  Elder,  for  appellant. 
Charles  Walter  and  D.  Watson  Bowe,  for 
appellee 

POTTER,  J.  [1]  The  substantial  question 
raised  by  this  appeal  is  as  to  the  right  of 
the  wife  to  bring  suit  upon  a  promissory 
note  against  her  husband  during  coverture. 
This  question  was  distinctly  answered  in 
the  negative  in  Small  v.  Small,  129  Pa.  866, 
18  Atl.  497.  And  the  ruling  was  followed  in 
Kennedy  v.  Knight,  174  Pa.  408,  34  Atl.  585, 
where  it  was  said  in  an  opinion  approved 
by  this  court  that  on  the  authority  of  Small 
V.  Small,  supra,  the  principle  that  a  married 
womtin  cannot  bring  suit  against  her  hus- 
band while  they  are  living  together  is  to  be 
regarded  as  firmly  established. 

[2]  It  was  also  held  in  the  same  case  that 
the  statute  of  limitations  does  not  run  against 
the  claim  of  the  wife  during  coverture.  In 
Act  June  8,  1893  (P.  L.  344)  {  3.  it  Is  ex- 
pressly provided  that  a  maified  woman  may 
not  sue  her  husband,  except  "in  proceedings 
for  divorce,  or  In  a  proceeding  to  protect  or 
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recoTer  her  separate  prop^ty  whensoever  be 
may  have  deserted  or  separated  himself  from 
her  without  snfBdent  cause,  or  may  have 
neglected  or  refused  to  support  her."  As 
the  present  case  falls  within  none  of  these 
exceptions,  the  trial  Judge  was  entirely  right 
in  exclndiug  the  period  of  the  wife's  cover- 
ture in  ascertaining  the  time  at  which  the 
presumption  of  payment  upon  the  note  In 
question  arose. 

The  asslgmnent  of  error  Is  overruled,  and 
the  Judgment  Is  affirmed. 


8TANDABD  SOAP  &  OIL  CO.  ▼.  PRINTZ 
DEXJRBASINO  CO. 

(Sapieme  Court  of  PenDsylvania.    May  23, 
1911.) 

Appkal  akd  Ebbor  ({  719*}— AssiONintNTB  of 

Gerok— FiiTDiNGS  or   Fact. 

Where  all  the  assignments  4rf  error  on  an 
appeal  in  equity  are  directed  to  findings  of 
fact,  and  not  one  to  the  decree,  the  decree  will 
be  affinned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2906;   Dec.  Dig.  i  719.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Comity. 

Bill  by  the  Standard  Soap  &  Oil  Company 
against  the  Prints  Degreasing  Company.- 
Fr(»n  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Affirmed. 

Aigaed  before  FELL,  C.  J.,  and  BROWN, 
MESTRBZAT,  POTTER,  ELKIN,  and 
MOSCHZISKEEt,  JJ. 

Jacob  Singer,  David  Bortln,  and  Bhnanuel 
Forth,  for  appellant  tJordon  A  Block  and 
Cdnton  O.  Hayer,  for  appellee. 

BROWN,  J.  The  main  prayer  of  the  bill 
filed  by  the  appellant  In  the  court  below  was 
for  the  specific  performance  of  a  contract 
with  the  appellee.  Under  two  facts  found 
by  the  learned  chancellor  be  concluded  that 
the  appellee  was  Justified  In  canceling  the 
contract  and  dismissed  the  bill.  If  these 
facts  were  properly  found  the  decree  inevita- 
bly followed. 

Counsel  for  appellant  realized  the  burden 
tbat  rested  upon  them  in  asking  that  the  flnd- 
iogs  of  fact  by  the  court  below  should  be  re- 
nned,  and  38  assignments  of  error  have 
been  filed.  Only  4  were  needed  for  a  rever- 
<al  of  tbe  decree,  If  the  court  erred  in  paas- 
loir  upon  tbe  right  of  the  appellee  to  termi- 
nate tbe  agreement  and  to  enforce  the  provl- 
<ioo8  of  its  tenth  clause.  Though  the  numer- 
ous assignments  complain  of  the  court's  find- 
ings and  of  what  was  not  found,  not  one  Is 
to  the  decree,  and  it  cannot  therefore  be  dis- 
turbed. We  have  repeatedly  referred  to  the 
mistake  of  multiplying  assignments  of  error. 
A*  a  rule,  when  they  are  unduly  numerous, 
tbey  are  "suggestive  of  firing  at  random  in 
the  bushes  In  tbe  bope  that  a  stray  shot  may 


produce  a  favorable  result"  Clay  v.  West- 
ern Maryland  R.  R.  Co.,  221  Pa.  438,  70 
Atl.  807.  Of  the  numerous  shots  fired  in 
this  case,  not  one  has  hit  the  decree.  It 
has  escaped  all  of  the  assignments,  and  we 
must,  therefore,  assume  it  to  be  correct. 
Johnston's  Estate,  222  Pa.  514,  71  AU.  106a 
If  it  is  right  it  Is  of  little  moment  what  led 
up  to  It  Fullerton's  Estate,  146  Pa.  61,  23 
Atl.  321.  And,  as  it  is  the  wrong  from  which 
the  appellant  suffers.  If  it  was  improperly 
made,  it  must  bO'  assigned  as  error.  Seltzer 
V.  Boyer,  224  Pa.  369,  73  Atl.  4<W. 

The  appeal  Is  dismissed,  at  appellant's 
costs,  and  the  decree  affirmed,  without  preju- 
dice to  its  right  to  bring  an  action  at  law 
for  tbe  recovery  of  tbe  $800  paid  on  February 
20,  1907,  for  60  tons  of  Oil  which  were  never 
delivered. 


In  re  MIFFLIN'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1911.) 

1.  Wills  ({  687*)  — Conbtbuotioh  — Ebiate 
Conveyed. 

Where  a  will  gave  the  property  of  testatrix 
in  trust  to  her  seven  children,  so  that  each 
should  receive  one-seventh  of  the  income  with- 
out liability  for  debts  dnring  his  or  her  life, 
and,  on  the  decease  of  any  of  her  children  leav- 
ing issue,  the  issue  were  to  take  the  propor- 
tionate share  of  the  parent  in  fee  simple,  and, 
on  the  death  of  any  of  the  children  without  is- 
sue^  the  income  of  the  child  so  dying  was  to  be 
divided  equally  among  the  surviving  children, 
the  issue  of  any  cMld  who  might  then  be  dead  to 
take  the  part  their  parent  would  have  taken  if 
living,  "such  accruing  shares  to  be  regarded  in 
all  respects  as  iwrta  of  their  original  shares, 
both  as  to  the  enjoyment  and  transmissions 
thereof,"  the  quoted  clause  referred  to  the  • 
shares  originally  taken  by  the  children,  and  not 
to  the  snares  coming  to  the  grandchildren 
through  the  death  of  childless  uncles  and  aunts. 
[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  687.*] 

2.  Wills  (1  687*)— Constbuotion— Pabticu- 
LAS  WoBK— "Accrue." 

In  a  will  which  provides  that  on  the  death 
of  any  of  the  testatrix's  children  without  leav- 
ing issue  the  income  of  a  child  so  dying  was  to 
be  divided  equally  among  the  surviving  children 
of  the  testatrix,  the  issue  of  any  of  the  chil- 
dren who  might  then  be  dead  to  take  l>etween 
them  the  part  which  their  parents  would  have 
taken  if  living,  "such  accruing  shares  to  be  re- 
garded in  all  respects  as  parts  of  their  original 
shares,  both  as  to  the  enjoyment  and  transmis- 
sions thereof,"  the  word  "accrue"  means  to 
come  by  way  of  increase ;  to  tie  added  as  in- 
crease. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  687.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  101-103.] 

3.  Wills  ({  687*)  —  Conbtbuotiok  —  Estate 
convbtbd. 

In  a  will  providing  that,  on  the  death  of 
any  of  testatrix's  children  without  issue,  the 
income  of  a  child  so  dying  is  to  be  divided 
equally  among  the  surviving  children,  tbe  issue 
of  any  of  the  children  who  might  then  Be  dead 
to  talce  between  them  the  part  which  their  par- 


*Vor  other  eaaes  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dts.  Kay  No.  Barlcs  it  Bep'r  Indaxes 
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ent  would  have  taken  if  Uving,  "such  accroing 
shares  to  be  regarded  in  all  respects  as  parts 
of  their  orinnal  shares,  both  as  to  enjoyment 
and  transmissions  thereof,"  the  construction  of 
the  quoted  clause  as  referring  to  the  shares 
originally  taken  bj  the  children,  and  not  the 
shares  coming  to  grandchildren  through  the 
death  of  childless  uncles  and  aunts,  is  not  af- 
fected by  a  provision  that  each  of  the  children 
shonld  luiTe  the  power  to  limit  and  appoint  by 
will,  the  income  coming  to  him  or  her  so  that 
it  would  be  enjoyed  for  life  by  a  snrviviner  wid- 
ow or  husband,  and  that  if  an^  of  the  children 
should  leave  issue,  the  child  might  appoint  and 
limit  how  Us  or  her  child  should  take,  whether 
in  fee  simple  or  for  any  other  estate,  upon 
trusts  or  otherwise. 

TEd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  687.*] 

4.  Wills  (§   687*)  —  CoNBTBUonoK  —  Bbtate 

CONVBTED. 

Where  a  will  provides  for  the  disposition 
of  testatrix's  property  after  the  death  of  any  of 
her  children,  for  whom  the  property  had  been 
held  in  trust,  without  issue  surviving,  to  bene- 
ficiaries indicated,  "to  receive  and  pay  over  the 
rent  and  income  of  such  share  or  snares,"  in 
the  absence  of  a  limitation  over,  or  any  express 
or  implied  restriction  upon  the  payment  of  the 
body  of  the  estate,  the  quoted  words  carry  with 
them  the  right  to  the  principal  absolute^- 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  687.*] 

5.  Wills   (S   629*)— Constbuction— Gerebal 
Rules. 

Where  an  instrument  suggests  it,  the  law 
encourages  a  construction  favorable  to  the  un- 
fettering of  an  estate  rather  than  one  which 
leads  to  a  prolonged  restraint  upon  its  free 
alienability. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1461,  1462 ;   Dec.  Dig.  §  629.*] 

Appeal  from  Orphans'  Court,  PhiladelphU 
County. 
In  the  matter  of  the  estate  of  Sarah  U 
'  Mifflin,  deceased.    From  a  decree  dismissing 
.  exceptions  to  an  adjudication  as  to  the  trus- 
tee's distribatlon  of  the  fund,  Thomas  Mif- 
flin appeals.    Reversed, .  and  canse  ronitt^, 
with  direction  to  modify  decree. 

Exceptions  to  adjudication.  From  the  rec- 
ord it  appeared  that  Sarah  L.  Mifflin  provided 
in  her  will:  "All  the  rest  and  residue  of 
the  property  and  estate  to  me  belonging  or 
subject  to  my  appointment  I  devise  and  ap- 
point nnto  my  brothers,  John  Large  and 
.Tames  Large,  their  heirs  and  assigns,  in  trust, 
for  the  sole  and  separate  use  of  my  chil- 
dren, James  L.  Mifflin,  Thomas  Mifflin,  John 
L.  Mifflin.  William  Mifflin,  Mary  Mifflin, 
Martha  Mifflin,  and  Phebe  Morris  Mifflin, 
to  receive  and  pay  over  to  them  or  to  permit 
and  suffer  them  to  take,  receive  and  enjoy, 
each  an  equal  seventh  iwrt  of  the  rents.  Is- 
sues, Interest  and  profits  thereof,  for  and 
during  their  respective  lives,  but  without  lia- 
bility to  the  debts  or  engagements  of  them 
my  said  children  or  any  of  them;  and  upon 
the  further  trust  on  the  decease  of  my  said 
children  respectively  If  leaving  any  chil- 
dren ft  child  or  the  issue  thereof  to  survive 
him  or  her.  to  grant,  assign,  and  convey  his 
or  her  proi)ortlonate  share  of  the  said  resld- 


nary  property  and  estate  to  and  among  th«^ 
children  or  child  of  the  issue  thereof  of  my 
said  children.  If  but  one  solely.  If  more  than 
one  equally  share  and  share  alike,  tlie  Issue 
of  deceased  children  of  my  said  children  to 
take  equally  the  share  or  shares  Ub  or  her 
parent  would  have  taken,  if  living,  in  fee- 
simple;  but  If  any  one  or  more  of  my  chil- 
dren shall  die  without  leaving  any  child  him 
or  her  surviving,  then  upon  the  further  tmsts 
to  receive  and  pay  over  the  rents  and  Income 
of  such  share  or  shares  of  such  decedent  or 
decedents  to  and  equally  among  my  surviying 
children  or  the  Issue  of  any  of  them  deceased 
leaving  issue,  sliare  and  share  alike,  such  Is- 
sue taking  the  sliare  If  more  tlian  one  equal- 
ly. If  bat  one  solely,  which  their  parent  or 
parents  would  have  taken  if  living,  sudi  ac- 
cruing shares  to  be  regarded  In  all  respects, 
as  part  of  their  original  shares,  both  as  to 
the  enjoyment  and  transmissions  thereof: 
provided  that  each  of  my  children  shall  have 
power  to  limit  and  appoint  by  vrfll  In  writ- 
ing to  take  effect  after  death,  the  rents  and 
income  of  his  or  her  share  to  any  snrvivlng 
widow  or  husband  he  or  she  may  leave  to  re- 
ceive and  enjoy  the  same  until  the  death  or 
marriage  of  such  widow  or  husband,  which- 
ever may  first  happen;  and  provided  that 
as  respects  any  of  my  children  who  may  leave 
issue  at  his  or  her  death  upon  the  farther 
trost  to  assign,  grant  and  convey  his  or  ber 
share  of  said  property  and  estate  to  and 
among  bis  or  her  child,  children  or  Issue  or 
he  or  she  may  limit  and  appoint  by  writing 
in  the  nature  of  a  last  will  and  testament, 
whether  In  fee-simple  or  for  any  other  estate 
apon  trusts  or  otherwise;  and  npon  default 
of  any  such  will  or  appointment  npon  the 
further  trust  after  the  decease  of  any  of  my 
children  who  shall  leave  Issue  to  survive  him 
or  ber  to  hold  the  shares  of  any  such  issue 
who  may  l>e  bom  daring  my  life-time  npon 
the  like  trusts  and  with  the  same  powers 
as  the  shares  hereinttefore  devised  or  ap- 
pointed in  trust  for  my  own  children;  Pro- 
vided that  it  shall  l>e  lawful  for  any  of  my 
grandchildren  or  more  remote  issue  so  born 
within  my  Ilfe-tlme  to  dispose  of  his  or  ber 
share  of  said  property  and  estate  absolnte- 
ly  and  in  fee-simple  to  whomsoever  It  may 
please  him  or  her  to  give  and  deviae  tbe 
same;  and  provided  if  any  one  of  my  chil- 
dren be  the  last  survivor  of  my  family  with- 
out leaving  any  issue  of  any  of  my  children 
him  or  her  surviving,  then  upon  the  further 
trust  to  assign  and  convey  all  the  said  tmst 
estate  and  property  as  he  or  she  shall  by  last 
will  and  testament  direct,  limit  and  apiioint 
in  fee-simple  or  for  any  less  estate." 

By  appointment  of  the  orplians'  court  tbe 
Land  Title  &  Trust  Company  became  trustee 
under  the  said  will,  and  the  principal  ac- 
counted for  by  the  said  trustee  is  the  subject 
of  the  adjudication  from  which  this  appeal 
has  been  taken. 
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The  testatrix,  Sarah  L.  Mifflin,  died  June 
23,  1856,  and  left  to  anrvive  her  seven  chil- 
dren: John  Mifflin  (who  died  July  8,  1859); 
Martha  Mifflin  (who  died  May  2, 1867);  Thom- 
as Mifflin  (who  died  August  29,  1870);  Phebe 
Mifflin  (who  died  April  10,  1872),  all  child- 
less and  intestate;  James  Ii.  Mifflin  (who 
(lied  September  25,  1872,  leaving  three  chil- 
dren and  a  widow,  and  who  exercised  hia 
power  of  appointment  by  wHl  and  devised 
his  "estate,  Intcirest  and  property"  under  the 
will  of  his  mother  to  his  widow  for  life,  then 
to  his  chUdren  under  the  trusts  of  his  will); 
Mary  Mifflin  (who  died  February  3,  1873, 
childless  and  intestate);  and  William  Mifflin 
(who  died  May  IS,  1899,  leaving  a  widow  bot 
no  Iflsaev  and  who  exercised  hIa  power  of  ap- 
rtointaient  In  favor  of  his  widow,  Ann  P.  Mif- 
niB,  for  life,  without  any  limitation  over; 
the  widow  died  October  24,  1909).  The  sole 
soTTlvlng  descendants  of  the  testatrix  are 
the  three  children  of  James  I/.  Mifflin,  viz., 
James  Mifflin,  Dorothea  T.  Frohock,  and 
Thomas  Mifflin.  They  are  the  only  grandchil- 
dren of  Sarah  Ll  Mifflin,  the  testatrix,  and 
they  were  all  bom  during  her  lifetime. 

The  court  below  first  awarded  the  entire 
i-alance  of  principal  and  Income  in  accord- 
ance with  the  appointment  contained  in  the 
win  of  James  L.  Mifflin,  which  directed  that, 
after  the  death  of  his  widow,  the  property 
should  be  held  in  trust  for  his  children,  to 
{jay  them  the  income  during  life,  without  lia- 
bility for  their  debts,  and  upon  their  death, 
in  trust  for  such  uses  as  said  children  might 
respectively  appoint  and  limit  by  will,  or,  in 
(lefaalt  of  appointment,  to  their  right  heirs 
at  law;  but  later,  in  a  supplemental  and 
amended  adjudication,  one-third  of  the  estate 
wax  awarded  to  tbe  trustees  named  in  the 
will  of  James  L.  Mifflin,  and  the  other  two- 
thirds  to  the  trustees  under  the  will  of  Sarah 
Ll  Mifflin.  Upon  exceptions  filed  by  Thomas 
Mifflin,  the  appellant  here,  the  whole  of  the 
estate  was  again  awarded  to  the  trustees  un- 
der tbe  will  of  James  L.  Mifflin. 

E^rror  assigned  was  the  refusal  of  the  court 
bdow  to  award  absolutely  to  appellant  and 
tbe  other  two  grandchildren  of  Sarah  L.  Mif- 
flin tbe  part  of  the  trust  estate  which  under 
her  will  was  previously  enjoyed  by  Mary  Mif- 
flin and  WUliam  Mifflin. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT.  POTTER,  ELKIN,  STEWART,  and 
MOSCHZISB3BR,  JJ. 

John  6.  Jotmson,  D.  P.  Hlbberd,  and  Sam- 
nel  P.  Tnll,  for  appellant.  Ell  Klrfc  Price, 
f«w  appellee. 

MOSCHZISKE2R,  J.  [1  ]  The  qnestlon  to  de- 
cide is.  Do  the  three  grandchildren  of  the  tes- 
tatrix, all  of  whom  were  bom  during  her  life- 
time, take  tbe  shares  of  their  uncle  and  aunt, 
William  Mifflin  and  Mary  Mifflin,  absolutely 
and  free  of  trust?  Olie  testatrix  provided 
that  tbe  property  should  be  held  in  trust  for 
ber  seven  children  so  that  each  should  re- 
ceive "an  equal  seventh  part"  of  the  income^ 


without  liability  for  debts,  daring  his  or  her 
life;  that,  upon  the  decease  of  any  of  her 
children  leaving  children  or  issue,  they  were 
to  take  the  proportionate  share  of  the  parent 
"in  fee-simple";  that,  npon  the  decease  of 
any  of  her  children  without  leaving  chlldrm 
or  issue,  the  income  of  a  child  so  dying  was 
to  be  divided  equally  among  the  surviving 
children  of  the  testatrix,  the  Issue  of  any  of 
her  seven  children  who  might  then  be  dead 
to  take  between  them  the  part  which  their 
parent  would  have  taken  if  living,  adding, 
"such  accruing  shares  to  be  regarded  in  all 
respects  as  part  of  their  original  shares,  both 
as  to  the  enjoyment  and  transmissions  there- 
of." We  construe  the  clause  last  quoted  as 
referring  to  the  shares  originally  takein  by 
the  children  of  the  testatrix,  and  not  to 
shares  coming  to  grandchildren  through  the 
death  of  childless  uncles  and  aunts.  The 
word  "their"  used  in  connection  with  the 
phrase  "original  shares"  is  significant.  It 
could  not  be  referred  to  the  grandchildren, 
for  they  had  been  given  no  "original  shares." 

[2]  To  "accrue"  is  "to  come  by  way  of 
increase;  to  be  added  as  increase"  (Web- 
ster's -New  International  Dictionary) ;  and 
the  grandchildren  had  no  "original  shares" 
that  anything  could  be  added  to  by  way  of 
increase.  The  testatrix's  plan  seems  to  have 
been  to  keep  her  seven  children  on  a  par  at 
all  times,  whereas  no  such  Idea  is  indicated 
as  to  grandchildren.  The  first  and  primary 
thought,  and  the  only  Intention  manifested 
in  the  will  concerning  grandchildren,  down  to 
the  writing  of  the  clause  in  question,  was 
that  upon  the  death  of  any  of  the  seven  chil- 
dren their  children  should  take  a  fee  simple, 
not  in  trust  Although  the  subsequent  pro- 
visions make  it  possible  for  the  respective 
children  of  the  testatrix  to  limit  the  estates 
to  be  taken  by  their  children  directly  through 
them,  they  fail  to  show  any  general  or  uni- 
form plan  for  keeping  the  grandchildren  on 
a  par,  such  as  the  testatrix  evidently  in- 
tended to  preserve  for  her  own  children;  on 
the  contrary,  they  Indicate  quite  a  different 
idea.  All  of  which  leads  us  to  interpret  the 
clause  as  having  no  reference  to  shares  which 
might  fall  to  grandchildren,  after  the  death 
of  their  own  parent,  through  the  decease  of 
an  uncle  or  aunt  without  children  him  or 
her  surviving. 

As  we  view  the  will,  the  thought  of  the 
testatrix  was  that  the  property  should  be 
held  in  trast  for  her  seven  children,  each  to 
be  paid  an  equal  portion  of  the  income.  If 
any  of  them  should  die  leaving  children,  the 
latter  should  take  the  share  of  their  parent 
in  fee  simple  absolute.  If  any  of  them  should 
die  without  leaving  children  or  issue,  the 
share  of  one  so  dying  should  be  divided 
among  the  survivors  of  her  seven  children, 
the  issue  of  a  previously  deceased  child  to ' 
take  between  them  the  portion  that  their 
parent  would  have  taken  if  living,  and  that 
any  accretions  which  might  in  this  way  come 
to  a  surviving  child  of  the  testatrix  should 


Digitized  by  VjOOQIC 


133 


81  ATLANTIC  B^POBTEB 


CP«. 


be  htii  In  trust  and  treated  as  part  of  his 
or  her  original  share,  tbis  restriction  not  to 
apply  to  the  grandchildren. 

[3]  Of  course,  the  will  must  be  looked  at 
from  Its  four  comers,  but  we  find  nothing 
therein  to  vary  the  conclustons  just  stated. 
Immediately  after  the  clause  In  question,  the 
testatrix  provided  that  each  of  her  seven 
children  should  have  the  power  to  limit  and 
appoint  by  will  the  income  coming  to  him  or 
her  so  that  it  would  be  enjoyed  for  life  by 
a  surviving  widow  or  husband ;  and  also,  if 
any  of  said  children  should  leave  issue,  such 
child  might  limit  and  appoint  how  his  or  her 
"child,  children  or  issue"  should  take, 
"whether  In  fee-simple  or  for  any  other  es- 
tate, upon  trusts  or  otherwise."  This  gave 
the  power  to  each  of  the  children  of  the  tes- 
tatrix to  cut  down  and  limit  the  estate  of 
Inheritance  which  would  go  to  his  or  her 
children  or  issue  upon  and  through  the  death 
of  any  one  of  the  original  seven  children 
leaving  issue  him  or  her  surviving,  but  It 
did  not  affect  property  coming  to  grandchil- 
dren through  the  death  of  a  childless  uncle 
or  aunt,  after  the  decease  of  their  parent 

The  testatrix  displayed  a  special  interest 
In  the  issue  of  her  children  born  during  her 
own  lifetime,  and  she  evidently  desired  that 
such  grandchildren  or  issue  should  not  have 
the  absolute  control  during  their  lives  of  the 
shares  which  might  come  to  them  from  their 
respective  parents  unless  such  parents  should 
so  appoint  by  will.  In  order  to  carry  out 
this  wish,  and  evidently  for  the  protection 
of  this  special  class,  she  provided  that  if  any 
one  of  her  seven  children  should  die  leaving 
issue  who  were  born  during  the  lifetime  of 
the  testatrix,  and  if  the  child  so  dying  should 
not  appoint  by  will  how  the  share  of  such 
grandchildren  should  be  enjoyed,  then  the 
shares  Inherited  by  such  grandchildren 
should  be  held  "upon  the  like  trust  and  with 
the  same  power  as  the  shares  hereinbefore 
devised  or  appointed  in  trust  for  my  own 
children,"  adding,  however,  "that  it  shall  be 
lawful  for  any  of  my  grandchildren  or  more 
remote  issue  so  lx>m  within  my  lifetime  to 
dispose  of  his  or  her  share  of  said  property 
•  •  •  absolutely  •  •  •  to  whomsoever 
it  may  please  him  or  her  to  give  or  devise 
ttie  same."  This  all  has  reference  to  shares 
which  might  be  transmitted  from  any  one 
of  the  seven  original  children  to  his  or  her 
children  or  Issue,  and  it  has  no  reference  to 
a  share  coming  directly  to  a  grandchild  of 
the  testatrix  through  the  death  of  a  child- 
less uncle  or  aunt,  as  in  the  present  cas& 

[4]  The  words  employed  by  the  testatrix 
in  providing  for  the  disposition  of  the  prop- 
erty after  the  death  of  any  of  her  seven 
children  without  leaving  any  child  him  or 
her  surviving,  viz.,  "to  receive  and  pay  over 
.the  rents  and  Income  of  such  share  or 
shares"  to  the  beneficiaries  indicated,  in  the 
absence  of  a  limitation  over  or  any  express 


or  Implied  restriction  upon  the  payment  of 
the  corpus,  carry  with  them  the  right  to  the 
principal  absolutely.  Millard's  Appeal,  87  Pa. 
457;  Bellstein  v.  Beilsteln,  194  Pa.  152,  45 
AU.  73,  76  Am.  St  Hep.  692;  Shower's  Es- 
tate, 211  Pa.  297,  00  Aa  789;  Schuldt  v. 
Herblne,  3  Pa.  Super.  Ct  65..  There  was  an 
express  restriction  so  far  as  the  children  of 
the  testatrix  were  concerned,  for  she  pro- 
vided that  shares  so  accruing  to  them  should 
be  regarded  in  all  respects  as  a  part  of  their 
original  shares;  but,  as  we  read  the  will, 
she  failed  in  this  connection  to  make  any 
such  provision  concerning  grandchildren,  or 
to  place  any  other  restriction  upon  the  pay- 
ment of  the  principal  to  grandchildren  who 
might  take  an  Interest  in  the  property 
through  the  death  of  a  childless  ancle  or 
auut. 

[S]  Where  an  instrument  suggests  it,  the 
law  encourages  a  construction  favorable  to 
the  unfettering  of  an  estate  rather  than  one 
which  leads  to  a  prolonged  restraint  upon  its 
free  alienabllltyi.  Here  the  primary  and  un- 
derlying intent  expressed  by  the  testatrix 
was  that  the  second  generation  should  take 
her  property  in  fee  simple  absolute ;  hence 
the  estates  of  the  grandchildren  should  not 
be  cut  down  or  restricted  in  any  instance 
unless  a  manifest  purpose  so  to  ordain,  or  to 
permit  the  first  generation  so  to  appoint  can 
be  found  in  the  will ;  and  this,  so  far  as  the 
present  contingency  is  concerned,  we  fail 
to  see.  We  therefore  conclude  that  the  cor- 
pus of  that  part  of  the  estate  of  the  testa- 
trix which  was  last  enjoyed  by  her  two  chil- 
dren, William  Mifilln  and  Mary  Mifflin, 
should  have  been  awarded  to  the  appellant, 
Thomas  Mifflin,  his  brother,  James  Mifflin, 
and  his  sister,  Dorothea  T.  Frohock,  in  eciual 
parts,  absolutely  and  free  of  all  trusts. 

The  assignments  of  error  are  sustained, 
and  the  record  is  remitted  to  the  court  be- 
low, with  directions  to  modify  its  final  de- 
cree in  accordance  with  the  views  expressed 
in  this  opinion,  the  costs  to  be  paid  aa  may 
be  ordered  by  the  orphans'  court 


DELAWARE,  L.  &  W.  E.  OO.  v.  TOBI- 
HANNA  CO.,  Limited. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

1.  Adverse  Possession  (|  8*)  —  Pbopertt 
Subjects— Railroad  Right  op  Wat. 

To  be  a  part  of  a  railroad  right  of  way  so 
as  to  overcome  a  claim  to  land  by  adverse  pos- 
session, it  must  have  been  acquired  by  condem- 
nation proceedings,  or,  if  acquired  by  purchase, 
the  burden  is  on  the  railroad,  when  its  right  to 
hold  is  challenged,  to  show  such  circumstances 
as  would  have  warranted  its  condemnation. 

[Eld.  Not*. — For  other  cases,  see  Advene  Pos- 
session, Cent  Dig.  {  14;   Dec  Dig.  {  8.*] 

2.  Advebse  Possession  (J  8*)— Land  SunjECT 
— Railsoad  Lands  Not  Past  or  Riout  of 
Wat. 

Land  outside  of  its  right  of  wav  purchased 
by  a  railroad  for  general  prospective  railroad 
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poiposes  is  sabject  to  Umitationg,  and  title  to  it 
ma;  be  acqnired  as  against  tlie  company  by  ad- 
Tcrse  poasesaion. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Die.  1 14;  Dec  Dig.  |  8.*] 

3.  Bmhtkrt    Domain    ({   58*)  —  E&cient   of 
Bight— Ratlboad  Pubposes. 

A  railroad  charter  granted  prior  to  General 
Bailroad  Law  Feb.  19,  1849  (P.  L.  79),  author- 
izing the  company  to  occupy  land  which  shall  lie 
necessary  or  suitablei  for  the  intended  road,  re- 
strict the  company's  rights  to  such  quantity  of 
land  as  is  necessary  and  essential  for  the  pur- 
pose designated. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |§  147-160;   Dec.  Dig.  {  68.*] 

4.  Advebsb  Possession  (S  96*)  —  Opebatior 
AND  Effect — Extent  of  Possession. 

Where  land  was  purdiaaed  by  a  railroad 
company  60  years  t>efoie  a  suit  by  the  company 
to  recover  possession,  but  was  never  dedicated 
to  public  use,  the  party  in  possession  acquired 
title  to  only  so  much  of  the  lot  as  was  actually 
occupied  by  stmctores  adversely  for  more  than 
the  statutory  period,  where  the  l>alance  of  the 
lot  was  open  and  used  by  the  public  without  re- 
straint in  hauling  material  for  shipment  from 
tile  railroad  company's  siding. 

[Ed.  Note. — For  otiier  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  533-636;  Dec.  Dig.  i 
86.*] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
roe County. 

Action  by  the  Delaware,  Lackawanna  & 
Western  Bailroad  Company  against  the  To- 
byhanna  Company,  Limited.  From  the  ludg- 
ment,  both  parties  appeal.    AfQnned. 

Ejectment  for  land  In  Coolbangh  township. 
This  appeal  is  from  a  retrial  after  a  revers- 
al of  a  former  judgment  In  favor  of  the 
plaiDtUr.  See  228  Pa.  487,  77  AU.  811.  The 
facts  are  stated  in  the  opinion  of  the  Sn- 
preme  Court,  and  in  the  report  of  the  former 


Plaintiff  presented  the  following  points: 

(1)  The  land  claimed  by  the  defendant  by 
adverse  possession,  having  been  purchased 
by  the  plaintiff  for  railroad  purposes,  and 
having  been  used  for  the  construction  of 
switches  adjacoit  to  and  diverging  from  its 
niain  track,  wai  held  by  the  said  railroad 
for  a  public  use,  under  the  grant  of  its  right 
of  way,  and  no  title  could  be  acqaired  by  the 
defendant  to  the  surface  of  any  portion  of 
what  was  used  for  such  a  purpose,  by  ad- 
veise  possession,  however  long  continaed. 

(2)  The  defendant  having  purchased  the 
lot  of  land  700  feet  in  length  and  125  feet  in 
width  from  the  center  between  main  tracks, 
and  having  used  the  same  for  one  of  its  main 
Tracks,  for  switches,  sidings,  and  passoiger 
station,  freight  station,  and  necessary  plat- 
forms and  approaches  thereto,  such  use  was 
a  public  use,  and  made  the  entire  lot  part  of 
a  public  highway,  and  title  caimot  be  obtain- 
ed to  any  portion  of  the  same  by  adverse 
possession,  however  long  continued. 

(3)  It  is  the  undisputed  evidence  that  the 
plaintiff  used  the  piece  of  land  700  feet  long 
and  125  feet  in  width  as  a  part  of  its  right 


of  way,  and  for  public  use,  and  that  all  parts 
of  It  were  continuously  used  so  except  that 
physically  and  actually  occupied  by  ,  the 
buildings  of  the  defendant;  and,  as  to  this 
part,  the  defendant  could  gain  no  title  by 
adverse  possession,  because  its  possession 
was  an  encroachment  upon  the  right  of  way 
of  the  railroad  company. 

(4)  There  is  no  particular  width  of  land 
recognized  by  the  law  of  Pennsylvania  as 
the  right  of  way  of  a  railroad.  This  right 
of  way  consists  of  a  strip  of  land  of  varying 
widths  as  the  necessities  of  the  railroad  may 
require  for  the  construction  of  its  main 
tracks,  sidings,  turnouts,  switches,  stations, 
and  approaches  thereto.  i      ^ 

(5)  When  land  is  acquired  by  a  railroad 
corporation,  either  by  purchase  or  condemna- 
tion, and  is  actually  used  for  its  railroad, 
no  title  can  be  gained  to  any  portion  of  what 
is  then  used  by  adverse  possession,  however 
long  it  may  be  continued. 

The  court  charged  in  part  as  follows: 
"The  court  cannot  agree  with  either  one  of 
the  contentions  of  the  parties  in  this  case, 
because  the  plaintiff  replies  to  the  contention 
of  the  defendant,  that  it  never  has  had  ad- 
verse possession  of  this  property  because  it 
has  been  used  by  the  public  and  by  the 
plaintiff  company  for  a  number  of  years, 
and,  in  addition  to  that,  that  It  is  within  its 
right  of  way,  and  that  no  adverse  possession 
can  be  obtained  against  the  right  of  way  of 
a  railroad  company,  and  therefore  the  de- 
fendant is  not  entitled  to  any  part  of  this 
land.  Adverse  possession,  or  the  right  to 
property  by  adverse  possession,  is  where  a 
person,  or  a  corporation,  if  you  please  to  call 
it  so,  which  Is  an  artificial  person,  has  had 
the  exclusive,  continuous,  uninterrupted,  no- 
torious, and  adverse  possession  of  a  piece  of 
land  for  21  years.  You  will  notice  all  the 
elements  that  are  there.  It  must  be  open, 
which  is  nearly  the  same  as  notorious,  ex- 
clusive, continuous,  uninterrupted,  and  ad- 
verse, and,  in  order  for  you  to  sustain  the 
contention  of  the  defendant  company  in  this 
particular  as  to  the  whole  lot  of  land,  you 
would  have  to  find  it,  with  those  qualifica- 
tions; and,  while  that  question  is  for  you, 
gentlemen  of  the  jury,  the  court  is  of  the 
opinion  under  all  the  testimony  that  it  is  not 
warranted  by  it — that  is,  as  to  the  whole 
tract— because  It  was  not  fenced  in  (there 
was  a  fence  on  the  lower  side  of  it)  and  it 
was  used  according  to  some  of  the  evidence, 
if  you  believe  it,  by  the  public  generally,  in- 
cluding the  railroad  company,  and  by  teams, 
etc.,  and  notwithstanding  the  fact  that  there 
were  certain  acts  done  upon  this  lot  by  the 
defendant  company,  Including  the  piling  of 
piles  and  other  lumber  there  for  the  purpose 
of  shipment  on  the  Delaware,  Lackawanna 
&  Western  Railroad,  that  that  would  not 
oome  up  to  the  full  measure  of  proof  that 
would  be  required  to  give  exclusive  posses- 
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sion  to  tbis  whole  tract  of  land.  And  I 
think  we  will  go  so  far  as  to  instruct  you, 
gentlemen  of  the  Jury,  that,  under  the  evi- 
dence, there  is  not  sufficient  to  warrant  such 
a  conclusion  on  your  part.  We  do  say  to 
you,  however,  that  while  it  may  not  have 
bad  the  exclusive  possession  of  all  of  this 
land  that,  under  the  evidence  of  the  defend- 
ant company,  if  you  believe  it,  and  we  see  no 
reason  why  you  should  not,  because  it  is  un- 
contradicted, the  defendant  company  bad 
constructed  on  this  piece  of  land  al>out  seven 
or  eight  feet  of  its  office  and  a  feedhouse, 
and  that  they  had  been  there  for  very  much 
longer  than  21  years,  and  that,  in  addition 
to  that,  they  had  used  this  feedhouse  and 
the  cellar  under  the  store,  the  entrance  to 
which  was  on  what  is  claimed  to  be  the 
railroad  side  of  the  line,  and,  if  you  find 
from  all  the  evidence  in  the  case  that  the 
defendant  company  has  used  this  land  in 
this  way,  the  storehouse,  and  the  feedhouse, 
and  has  for  a  period  of  over  21  years  used 
the  land  in  order  to  have  access  to  the  feed- 
house  and  the  storehouse,  we  say  to  you 
that,  as  far  as  those  two  places  are  con- 
cerned, the  office  and  the  feedhouse,  that  it 
would  have  such  adverse  possession,  if  yon 
believe  it  was  open,  notorious,  exclusive, 
continuous,  and  uninterrupted  for  a  period 
of  21  years,  as  would  prevent  the  plaintlS* 
company  from  recovering,  as  far  as  they, 
the  buildings  and  land  under  them  are  con- 
cerned, in  this  action  of  ejectment" 

"As  to  the  other  buildings  that  were  put 
upon  these  premises,  which  according  to  the 
testimony  as  we  recollect  it,  varied  from  sev- 
en to  ten  years,  namely,  the  shed  and  the 
coal  bin,  we  say  to  you  that  there  being  no 
such  evidence  of  adverse  possession  for  the 
I>eriod  required  by  law,  and  for  the  land  up- 
on which  they  stand,  the  plaintiff  Is  enti- 
tled to  recover,  and  that  for  all  the  other  land 
in  this  tract  not  occupied  by  these  build- 
ings, the  office  and  the  feedhouse,  we  say  to 
you  that  the  railroad  company  is  entitled 
to  recover,  subject  as  we  have  stated  to  the 
right  of  the  defendant  company  to  have  ac- 
cess to  its  office  and  cellar  under  the  office 
and  to  its  feedhouse." 

"If  you  find,  therefore,  that  the  defend- 
ant company  did  have  adverse  possession  un- 
der the  qualifications  as  made  by  the  court, 
and  as  we  say  to  you,  gentlemen  of  the  Jury, 
lu  the  court's  opinion,  the  evidence  warrants 
you  in  so  finding,  although  the  question  is 
for  you,  we  say  to  you  that  your  verdict 
should  be  in  .favor  of  the  plaintiff  for  the 
land  upon  which  the  horse  shed  is  erected, 
the  land  where  the  coal  bin  is  erected,  and 
all  the  other  land  not  covered  by  the  feed- 
house  and  the  office,  subject  to  the  right  of 
the  defendant  company  to  free  access  to 
and  from  the  office,  the  cellar  thereof,  and 
the  feedhouse  as  it  has  been  wont  to  have 
for  a  period  of  21  years,  and  ovdr." 

Verdict  for  plaintiff  for  all  the  land  men- 
tioned in  the  writ  of  ejectment,  except  that 


covered  by  the  part  of  the  office  of  the  de- 
fendant company  on  the  said  land  mentioned 
in  said  writ,  and  that  covered  by  the  feed- 
house  with  the  privilege  to  the  defendant 
company  of  access  to  the  cellar  under  said 
office,  and  said  feedhouse  over  the  land  afore- 
said. Both  plaintiff  and  defendant  appealed. 
Argued  before  FEI*L,  O-  J.,  and  BROWN, 
MDSTBEZAT,  POTTBB,  and  STBWABT,  JJ. 

A.  Mitchell  Palmer,  fo^  Delaware,  I*  &  W. 
B.  Co.  F.  B.  Holmes,  for  Tobyhanna  Com- 
pany, Limited. 

STEWABT,  J.  If  the  record  in  the  first 
of  these  appeals  discloses  any  material  fact 
that  was  not  considered,  or  any  question 
that  was  not  decided  when  the  case  was  be- 
fore us  in  the  former  appeal  reported  in  22S 
Pa.  487,  77  Atl.  811,  it  has  escaped  us.  We 
see  no  ground  whatever  for  misapprehension 
of  what  was  there  decided;  but  inasmuch  as 
the  "tremendous  importance  of  the  question 
raised  not  only  to  the  plaintiff,  but  to  all 
the  railroads  of  Pennsylvania"  is  urged  up- 
on us,  we  shall  endeavor  to  restate  what  was 
there  decidedTn  a  way  which  will  remove  all 
possible  ground  for  misunderstanding,  as  well 
any  lurking  suspicion  that  tliat  decision  con- 
flicts with  settled  doctrine.  First  of  all,  let 
it  be  understood  that  we  did  not  there  hold 
that  title  to  any  part  of  a  railroad  company's 
right  of  way  can  be  acquired  by  adverse  user. 
We  distinctly  held  that  that  question  was  not 
before  us,  and  we  expressed  no  opinion  in 
regard  thereto. 

[1]  The  contention  of  the  plaintiff  was  that 
the  lot  in  dispute  was  part  of  its  right  of 
way.  This  was  denied  by  the  defendant,  and 
into  that  inquiry  we  entered  at  some  length. 
Our  conclusion  was  adverse  to  the  plaintiiTs 
contention  on  the  facts  before  us.  We  have 
here  the  same  facts  to  deal  with.  The  lot 
was  acquired  by  the  railroad  company  more 
than  50  years  ago  by  purchase.  Its  railroad 
had  then  been  constructed  upon  land  adjolu- 
ing,  and  was  then  being  operated.  How  the 
company  entered  upon  that  land  originally 
we  are  not  informed.  To  perfect  Its  riglit  of 
occupancy,  it  subsequently  purchased  from 
the  owner  a  strip  of  land  700  feet  in  length 
and  100  feet  In  width;  that  is  to  say,  the 
ground  used  as  its  roadbed,  with  50  feet  of 
ground  on  either  side  of  its  center  line.  It 
acquired  by  the  same  conveyance,  but  as  a 
separate  tract,  the  lot  in  dispute,  thus  de- 
scribed in  the  conveyance:  "Also  such  addi- 
tional lands  for  depot  or  railroad  purposes 
at  •  *  ♦  Tobyhanna  stations,  as  are  in- 
cluded within  the  boundaries  following,  to 
wit:  At  Tobyhanna,  beginning  with  the  cen- 
ter line  of  said  railroad  at  a  point  one  hnn- 
dred  feet  north  of  the  north  comer  of  tbe 
foundation  of  the  water  tank  and  mnnlng 
thence  westerly  on  a  line  at  right  angles  with 
tibe  line  of  the  said  railroad  one  hundred  and 
twenty-five  feet  in  width  to  a  comer;  thence 
southerly  parallel  with  and  one  hundred  and 
twenty-five  feet  from  the  center  line  of  said 
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railroad,  MTen  hundred  feet  to  a  comer; 
tlieDce  easterly  on  a  line  at  right  angles 
with  the  line  of  said  railroad,  one  hundred 
and  twent7-flve  feet  to  the  center  line  of 
aald  railroad;  thence  along  said  center  line 
seven  hundred  feet  to  the  place  of  beginning. 
Thus  including  on  the  westerly  side  of  the 
railroad  for  the  aald  distance  of  seven  hun- 
dred feet,  seventy-flve  feet  In  width  over 
and  above  and  outside  of  said  one  hundred 
feet  hereinbefore  conveyed  for  right  of  way." 
This  lot  has  for  yean  been  bisected  by  a 
public  road,  dividing  It  Into  two  nearly  equal 
parts.  The  controversy  is  over  one  of  these. 
The  contention  of  the  plaintiff  assumes  that 
the  lot  Is  part  of  the  railroad's  right  of  way. 
Herein  consists  the  fallacy.  The  fact  that  It 
was  acquired  by  purchase,  and  not  In  the 
exercise  of  the  company's  right  of  eminent 
domain,  we  regarded  as  a  matter  of  algnlf- 
icante;  not  t^^at  a  railroad  company  may 
not  acquire  Its  right  of  way  In  either  manner, 
bot  because  certain  incidents  attadi  in  the 
one  case  that  do  not  in  the  other.  A  rail- 
road comiiany  can  acquire  adversely  to  the 
owner  by  condemnation  when  It  establishes 
a  purpose  In  the  condemnation  falling  within 
die  express  letter  of  the  law,  giving  It  the 
franchise  to  take;  whereas  by  purchase  noth- 
ing adversely  can  be  acquired.  In  the  one 
rtse  the  fact  of  condemnation  indicates  a 
public  use,  and  that  fact  becomes  established 
by  the  appropriation;  In  the  other.  It  indi- 
cates nothing,  and  establishes  nothing  but 
title  in  the  acqulsltor.  A  railroad  company 
may  lawfully  acquire  lands  not  strictly  es- 
soitlal  to  the  operation  of  its  road,  bot  which 
may  conveniently  and  profitably  be  used  In 
connection  therewith;  but  it  is  only  for  the 
acquiring  of  such  as  are  essential  that  the 
law  makes  provision  by  allowing  the  high 
franchise  to  be  exercised  for  their  procure- 
ment These  essentials  are  a  roadway,  not 
exceeding  a  given  width,  except  where  physi- 
cal conditions  require  greater  places  select- 
ed for  sidings,  turnouts,  depots,  and  engine 
or  water  stations. 

If  it  be  conceded  that  these  essential 
lands  properly  fall  within  what,  for  the  want 
of  a  better  term,  we  call  right  of  way,  and 
when  acquired  by  condemnation  are  impress- 
ed with  a  public  use,  and  therefore  not  to 
be  interfered  with,  the  question  remains, 
Can  as  much  be  aflSrmed  of  a  strip  of  land 
mcb  as  that  here  in  dispute,  acquired  by 

I  parcliase,  without  any  adjudication  that, 
when  acquired,  it  was  needed  for  one  of  the 
parpooes  for  which  condemnation  was  al- 
lowed? We  answered  that  question  in  the 
former  appeal  in  the  negative,  and  we  re- 
peat the  answer  here.    That  Is  to  say,  no 

I  presumption  arises  fK>m  the  fact  of  pur- 
piiase  that  the  land  so  acquired  was  for 
necessary  purposes  in  connection  with  the 

'  operation  of  the  railroad.  Had  the  railroad 
company  at  that  time  attempted  to  acquire 

I  this  land  by  cond^nnatlon,  the  burden  would 
bave  been  upon  It  to  show  that  it  was  neces- 


sary and  essential,  the  declared  public  use 
would  have  become  a  matter  of  record,  and 
the  land  could  not  thereafter  have  been  de- 
voted to  other  purposes.  The  mere  act  of 
purchase  committed  the  company  to  no  par- 
ticular use  of  the  land.  It  may  say  to  the 
party  from  whom  it  purchases,  "We  want  it 
for  some  purpose  for  which  we  could  legal- 
ly condemn  It" ;  and  in  the  deed  the  vendor 
may  recite  that  it  is  conveyed  for  such  pur- 
pose, but  this  impresses  no  use  in  which  the 
public  is  concerned  or  could  enforce.  It  re- 
mains a  matter  that  concerns  only  vendor 
and  vendee.  What  then  will  Impress  it  with 
a  public  use  and  bring  it  within  the  sancti- 
ty of  right  of  way?  We  answer  nothing  but 
an  actual  dedication  of  the  land  to  that  use 
by  so  employing  It,  or  other  equally  decisive 
act  The  plaintiff  company  Iiad  laid  its 
tracks  upon  and  over  the  land  embraced  in 
a  larger  strip,  thus  devoting  it  to  a  plain 
and  manifest  public  use  in  an  unmistakable 
way.  If  It  has  built  switches  upon  the 
land  acquired  by  purchase,  that  again  is  a 
decisive  act  which  secures  it  in  the  enjoy- 
ment of  the  land  acquired.  But  as  to  so 
much  of  this  land  as  is  now  claimed  by 
the  defendant  through  adverse  use  the  plain- 
tiff has  done  absolutely  nothing  upon  it  to 
Indicate  any  purpose  whatever  it  liad  in 
acquiring  it  Up  ta  the  present  time,  it 
has  been  free  to  dispose  of  it,  or  apply  it  to 
any  lavrfnl  tise  except  as  its  vendor  can  be 
heard  to  question  its  right  so  to  do.  For  the 
company  to  say  now,  more  than  a  half  a 
century  after  the  acquisition,  that  It  needs 
it  for  a  purpose  for  wliich  it  could  have 
originally  condemned  it,  is  not  only  to  beg 
the  question,  but  in  itself  affords  a  refuta- 
tion of  the  claim.  Fifty  years  and  more 
have  elapsed  since  it  acquired  title,  and  dur- 
ing all  ttiat  time,  upon  its  own  admission, 
the  lot  has  not  been  required  for  the  exer- 
cise of  its  franchise.  How,  then,  could  it 
have  been  acquired  by  condemnation?  We 
are  not  overlooking  our  decisions  to  the  ef- 
fect that  a  railroad  company  may  in  con- 
demning land  anticipate  future  needs  with 
respect  to  those  things  which  are  essentiaL 
We  make  no  attempt  to  define  the  limits  to 
this  right  of  anticipation  when  we  say  that 
attempted  provision  covering  a  period  of  60 
years  In  matters  of  this  kind  must  either  be 
pure  conjecture  resting  on  no  substantial 
basis,  or  inspired  prophecy,  and  with  re- 
spect to  condemnation  of  land  the  law  bas- 
es its  procedure  on  neither.  Our  effort  has 
been  to  show  the  fallacy  in  the  assumption 
on  which  the  argumeit  on  behalf  of  the 
plaintiti  proceeds  that  the  land  in  dispute  by 
the  faot  of  purchase  became  a  part  of  the 
railroad  company's  right  of  way.  To  be  a 
part  of  Its  right  of  way,  it  must  bave  been 
acquired  as  such  by  condemnation  proceed- 
ings, or,  if  acquired  by  purchase,  the  burden 
must  be  on  the  railroad  when  its  right  to 
bold  is  challenged  to  show  such  circumstanc- 
es as  would  bave  warranted  Its  condemna- 
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tlon.  We  Btate  no  new  proposition.  All 
that  we  hare  said  has  fullest  warrant  In 
Shamokln  Valley  Railroad  Co.  v.  Uvermore, 
47  Pa.  465,  86  Am.  Dec.  552.  In  Robinson 
▼.  Railroad  Co.,  161  Pa.  661,  29  AU.  268,  It 
iB  said  by  Mitchell,  J.:  "It  Is  not  Intended 
to  Interfere  with  the  discretion  of  the  cor- 
I)oratlon  in  the  location  of  its  stations,  sid- 
ings, etc.,  nor  with  Its  right  to  do  what  good 
engineering  required,  but  the  exercise  of  both 
must  be  In  good  faltb  for  the  purposes  the 
statute  permits,  and  the  necessity,  extent, 
and  location  of  extra  appropriations  for 
such  purposes  must  be  definitely  shown.  The 
charter  limitation  of  66  feet  Is  mandatory, 
except  In  the  cases  the  charter  Itself  speci- 
fies, and  It  cannot  be  set  aside  or  evaded 
at  mere  will.  While  the  discretion  is  In 
the  corporation,  its  exercise,  when  challeng- 
ed In  a  court  of  law  must  like  every  right 
be  sustained  by  showing  the  circumstances 
under  which  the  charter  authorizes  it" 

[2]  To  summarize:  (1)  However  true  it 
may  be  that  no  part  of  the  right  of  way 
of  a  railroad  company  can  be  acquired  ad- 
/  versely,  there  Is  no  authority  for  holding 
that  property  of  a  railroad  not  included  in 
its  right  of  way  may  not  be  so  acquired. 

(2)  Nothing  Is  Included  in  right  of  way  ex- 
cept what  is  the  subject  of  condemnation, 
and  when  a  railroad  company  asserts  a  pub- 
lice  use  In'  land  It  has  purchased,  to  over- 
come the  adverse  possession  by  another,  its 
claim  can  only  be  sustained  by  showing  the 
existence  of  conditions  which  would  have 
permitted  It  to  condemn  the  land  in  the  first 
Instance,  or  actual  dedication  to  such  use. 

(3)  If  such  conditions  exist  to-day,  it  may 
recover  wtmt  it  has  lost  by  appropriate  pro- 
ceedings. (4)  If  these  do  not  exist.  It  is 
fairly  persuasive  that  they  never  did. 

[3]  Se  far,  we  have  proceeded  on  the  as- 
sumption that  appellant  has  no  other  or  wid- 
er privilege  of  condemnation  ttian  is  allowed 
under  the  general  railroad  law  of  February 
19,  1849  (P.  L.  79),  and  its  supplements. 
The  claim  is  made  that  it  is  not  subject  to 
the  limitations  and  restrictions  of  that  act. 
Inasmuch  as  it  has  succeeded  to  all  the 
rights  and  privileges  of  the  Llgetts  Gap  Rail- 
road Company,  incorporated  under  the  act  of 
April  7,  1832  (P.  L.  1831-32,  p.  316),  and  by 
the  subsequent  act  of  April  14,  1851  (P. 
Li  628),  merged  with  appellant  company, 
and  that  the  charter  of  the  earlier  compa- 
ny contains  no  restriction  as  to  the  amount 
of  land  the  company  could  appropriate.  A 
reference  to  the  charter  of  that  company 
shows  tliat  the  power  granted  was  in  ex- 
press terms  limited  to  the  appropriation  of 
such  land  as  was  necessary  for  the  exercise 
of  the  corporate  franchise.  The  company 
was  authorized  "to  occupy  for  that  purpose 
(the  building  of  its  road)  land  which  shall 
be  necessary  or  suitable  for  the  intended 
raUroad."  TIte  act  of  February  19,  1849, 
gives  exactly  the  same  right;   the  only  dif- 


ference being  that  the  latter  defines  express- 
ly what  are  necessary  and  essential  purpos- 
es. Certainly  quite  as  much  land  was  re- 
quired for  the  construction  of  railroads  and 
their  operation  In  1849  as  in  1832.  The  limi- 
tation of  the  right  to  lands  necessary  for 
the  intended  road  fixed  upon  the  earlier 
company  the  same  burden  that  rests  upon 
the  appellant  company  when  its  right  to 
take  lands  is  challenged  of  showing  the  ne- 
cessity that  requires  it  The  assignments  of 
error  on  this  appeal  are  overruled. 

[4]  We  have  yet  to  consider  the  appeal  by 
the  defendant  from  the  same  judgment  The 
verdict  was  a  recovery  by  the  plalntift  of 
all  the  land  in  dispute  except  so  much  as 
had  been  occupied  by  the  defendant's  struc- 
tures for  more  than  the  statutory  period. 
The  defendant  claimed  titie  to  the  entire  lot 
by  adverse  possession.  As  we  read  the 
charge  of  the  court,  It  was  *a  binding  in- 
struction to  the  eftect  that  the  defendant's 
evidence  was  not  sufficient  In  law  to  over- 
come the  plaintiff's  written  title,  except  as 
to  BO  much  as  was  covered  by  defendant's 
improvements.  The  jnry  certainly  so  under- 
stood it  Was  this  error?  We  have  exam- 
ined the  evidence  with  much  care  without 
being  convinced  that  the  instruction  was  er- 
roneous. It  lacks  one  essential — the  pos- 
session shown  was  not  exclusive.  Certainly 
It  was  not  of  such  a  character  as  to  put  the 
plaintiff  on  notice.  The  circumstances  sug- 
gest a  permissive  use  rather  than  a  hostile 
holding.  The  defendant's  occupancy  and  use 
of  the  land  was  in  some  respects  i>eculiar 
to  Itseit,  but  nevertheless  others  used  It  for 
their  own  purposes  with  a  like  freedom.  It 
was  an  open  lot  admitting  of  public  travel 
upon  and  over  It  from  all  points.  The  pub- 
lic used  it  without  restraint  in  hauling  ma- 
terial for  shipment  from  the  plaintiff's  sid- 
ing. The  principal  use  of  It  by  defendant 
was  for  storing  lumber  for  like  shipment 
The  evidence  Indicates  strongly  that  the  lot 
was  regarded  by  the  public  as  a  common. 
Their  use  of  it,  concurring  with  that  of  ttae 
defendant,  without  let  or  hindrance,  Is  whol- 
ly inconsistent  with  defendant's  claim  that 
it  was  during  this  period  holding  bostllely 
to  the  plaintiff. 

The  assignments  of  error  in  this  appeal 
are  likewise  overruled,  and  the  judgment  la 
affirmed. 


RUBSELIi  v.  HENRT  O.  PATTERSON  Ca 
et  al. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

1.   CORPOBATIONS    (I    426*)  —  OlVICKBS  —  COU- 

PENSATiON— Ratification. 

A  resolution  passed  by  a  majority  of  the 
board  of  directors  of  a  corporation  increasing 
the  salaries  of  two  of  its  directors  as  officers  ot 
the  company  where  the  salaries  are  found  by 
the  court  to  be  fair  and  reasonable  compensation 
for  the  services   rendered  may  be  ratified  and 
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confirmed  at  a  Tegnlar  •tockholdei's  meeting  by 
a  majority  of  the  Btockholden,  who  are  also  dl- 
rectoiB.  notwithstanding  the  vote  and  protest 
of  a  minority  stockholder. 

VSi.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1702-1704,  1710-1716;  Dec  Dig. 
{426.*] 

2.  COKPOBATIONB    (I    426*)  —  OTFICaEBS  —  COK- 
PKItSATION— RaTUICATIOK. 

The  act  of  the  directors  of  a  corporation 
in  increasing-  the  salary  of  two  of  the  directors 
as  officers  of  the  company  is  not  void,  but  only 
voidable,  snd  may  be  ratified  by  the  stock- 
holders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1702-1704,  1710-1716;  Dec.  Dig. 
I  426.*] 

3.  COBFOBATIORS  <i  426*)  —  OvnoBBS  —  Cox- 
PKKSATion— Eathication. 

Though  directors  of  a  corporation  Toting  at 
a  board,  meeting  act  as  agents  of  the  corpora- 
tion occopying  a  fldnciary  relation,  they  may  as 
stockholders  ratify  their  own  voidable  acts  as 
directors,  if  the  ratification  involves  no  frand, 
since  as  stockbolders  they  bold  no  tmst  relation 
to  the  company  which  would  deprive  them  of 
the  light  to  vote  according  to  their  own  in- 
terests. 

(ESd.  Note.— I\>r  other  cases,  see  Corporations, 
Cent  Dig.  U  1702-1704,  1710-1716;  Dec.  Dig. 
1426.*] 

Appeal  from  Court  of  Conunon  Pleas,  Pbll- 
adelphla  County. 

Bill  In  equity  by  Henry  A.  Russell  against 
tlw  Henry  C.  Patterson  Company  and  oth- 
ers for  an  injunction.  From  a  Judgment  for 
plaintiff,  certain  defendants  appeal.  Revers- 
ed, and  bUl  dismissed. 

Tlie  court  entered  the  following  decree: 
"That  the  said  Henry  0.  Patterson  Company 
and  its  officers  and  directors  and  the  said 
Bdwln  H.  Coane,  C.  Conde  Freas,  and  Ber- 
tram L.  Kimball,  defendants,  are  hereby  per- 
petually restrained  from  carrying  into  effect 
the  motion  of  February  9,  1909,  set  forth  in 
the  plaintiff's  bill  filed  in  this  case  and  from 
paying  to  the  said  Edwin  H.  Coane  and  C 
Conde  Freas  the  salaries  moitloned  in  said 
motion  or  any  part  thereof  in  excess  of  $1,- 
200  per  annum  which  they  the  said  Edwin 
H.  Coane  and  O.  Conde  Freas  were  receiv- 
ing at  the  time  of  said  motion,  to  wit,  Feb- 
mary  9,  1909.  That  the  said  Edwin  H. 
Coane  and  C.  COnde  Freas  are  hereby  order- 
ed and  directed  to  return  into  the  treasury 
of  the  said  Henry  C.  Patterson  Company 
such  sums  as  they  may  have  received  as  sal- 
aries in  excess  of  the  rate  of  $1^200  per  an- 
num on  or  subsequent  to  February  1,  1909. 
That  tiie  defendants  S>awin  H.  Coane,  C. 
Conde  Freas,  and  Bertram  L.  Kimball  shall 
pay  the  cost  of  this  suit." 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STB3WART,  JJ. 

Horace  Haverstlck  and  F.  P.  Prlchard,  for 
appeOanta.  O.  Von  ^hnl  Jones,  for  ap- 
p^e& 

MBSTEBZAT,  J.  The  Henry  C.  Patter- 
son Company  was  incorporated  January  20, 


1904,  under  the  laws  of  Pennsylvania,  and  la 
engaged  in  the  lumber  business.  It  has  a 
capital  stock  of  (50,000,  divided  Into  500 
shares  of  the  par  Talue  of  $100  each.  From 
September  1,  1908,  to  the  date  of  the  hear- 
ing by  the  court  below,  the  stock  was  held 
as  follows:  Edwin  H.  Coane,  348  shares;  C. 
Conde  Freas,  1  share;  Bertram  L.  Kim- 
ball, 1  share;  and  Henry  A.  Russell,  150 
shares.  The  by-laws  fixed  the  number  of  di- 
rectors at  four,  and  the  board  Is  composed 
of  the  plaintiff  and  the  three  defendants.  At 
the  annual  meeting  of  the  stockbolders,  held 
February  0,  1909,  Coane,  Freas,  Kimball, 
and  Russell  were  re-elected  directors  for  the 
ensuing  year,  and  at  a  meeting  of  the  board 
of  directors  held  on  the  same  day  Coane 
was  re-elected  president,  Kimball  vice  presi- 
dent, and  Freas  secretary  and  treasurer. 
Article  3,  |  4,  of  the  by-laws  of  the  corpora- 
tion, provides  as  follows:  "The  board  of 
directors  shall  have  charge  of  the  general 
conduct  of  the  business  affairs  6t  the  com- 
pany, and  establish  such  rules  and  regula- 
tions, and  from  time  to  time  alter  or  amend 
the  same,  as  In  their  opinion  are  expedient  to 
the  welfare  of  the  company.  They  shall, 
from  time  to  time,  fix  the  compensation  of 
the  oflBcers."  At  the  time  of  the  election 
of  the  officers  in  February,  1909,  the  salary 
of  the  president  and  of  tiie  secretary  and 
treasurer  was  $1,200  each  per  annum,  said 
amounts  having  been  fixed  at  a  meeting  of 
the  board  of  directors  in  July,  1908,  when 
they  were  reduced  from  $1,500.  At  a  meeting 
of  the  board  on  February  0,  1909,  after  the 
election  of  the  officers,  a  motion  was  made 
to  fix  the  salary  of  the  president  and  of  the 
secretary  and  treasurer  at  $2,000  per  year 
for  each,  dating  from  February  1,  1909. 
Coane,  Freas,  and  Kimball  voted  for  the 
motion  and  Russell  against  it  These  sal- 
aries have  been  paid  to  the  officials  in  ac- 
cordance with  the  resolution.  From  the 
organization  of  the  company  until  July,  190S, 
Russell  acted  as  vice  president  of  the  com- 
pany, and  was  actively  engaged  in  the  con- 
duct of  the  business.  In  the  early  part  of 
his  employment,  he  received  a  salary,  aa 
vice  president,  of  $2,500  per  year.  Freas,  as 
secretary  and  treasurer,  and  Charles  Q.  Mil- 
ler, Russell's  brother-in-law  who  was  acting 
as  general  manager,  each  received  the  same, 
"and  Coane  as  president  in  lieu  of  a  fixed 
salary  the  profit  on  one  branch  of  the  com- 
pany's business  amounting  to  about  $1,500 
per  year,  the  total  salaries  of  the  four  per- 
sons being  $9,000  a  year.'  Owing  to  certain 
losses  and  changes  in  the  location  of  the 
company's  business,  the  salaries  were  reduc- 
ed to  $1,500  per  year,  and  thereafter  to  $1,- 
200  per  year.  Then  Russell  notified  the 
officers  of  the  company  that  he  would  n& 
longer  continue  to  render  services  to  the 
company,  and  Miller  withdrew  ftvm  the 
company.     Coane,    as  president,   thereafter 
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devoted  much  more  of  bis  time  to  the  busl- 
uees  of  the  company,  and  at  the  time  of 
the  hearing  In  the  case  was  devoting  prac- 
tically all  of  his  time  to  its  general  business. 
Freas  at  all  times  devoted  the  whole  of  his 
time  and  attention  to  the  company's  business. 
The  work  of  the  company  which  had  former- 
ly been  done  by  the  fonr  stockholders  and 
Miller  is  now  done  by  Coane,  Freas,  and  a 
clerk  whose  salary  Is  91,300  per  year.  At 
the  annual  meeting  of  the  stockholders  of 
the  company  held  February  8,  1910,  which 
was  their  first  meeting  held  after  the  resolu- 
tion of  the  board  of  directors  adopted  Feb- 
ruary 0,  1909,  increasing  the  salaries,  a  res- 
olution was  passed  ratifying  and  confirming 
the  action  of  the  board  of  directors  fixing 
the  salaries  of  the  president  and  of  the  sec- 
retary and  treasurer  each  at  $2,000  per  year. 
Coane,  Kimball,  and  Freas  voted  for  the  res- 
olution and  Russell  against  it 

On  January  10,  1909,  Sussell  filed  this 
bill  to  restrain  the  officers  of  the  company 
from  further  paying  the  salaries,  and  to 
compel  Coane  and  Freas  to  return  Into  the 
treasury  of  the  company  the  excess  of  sal- 
aries above  $1,200  per  annum.  The  bill 
averred.  Inter  alia,  that  the  salaries  were 
exorbitant,  unreasonable,  and  unfair,  and 
that  the  increase  was  illegal  because  It  could 
not  have  been  made  without  the  votes  of 
Coane  and  Freas,  the  incumbents  of  the  offic- 
es. The  learned  judge  held  that  the  resolu- 
tion of  the  board  of  directors  Increasing  the 
salaries  was  void,  and  that  the  resolution 
adopted  by  the  stockholders  ratifying  and  af- 
firming the  resolution  of  the  board  was  also 
void  and  of  no  effect,  and  entered  a  decree 
restraining  the  officers  and  directors  of  the 
company  from  carrying  into  effect  the  mo- 
tion of  February  9,  1909,  increasing  the  sal- 
aries of  Coane  and  Freas,  and  directing 
them  to  return  to  the  treasury  of  the  com- 
pany such  sums  as  they  had  received  as  sal- 
aries in  excess  of  91,200  per  year.  The  de- 
fendants Coane,  Freas,  and  Kimball  have  ap- 
pealed. 

The  defendants  requested  the  court  to  find 
that  the  "Increase  of  salaries  was  reason- 
able and  a  Just  compensation  for  the  servic- 
es rendered."  The  court  declined  to  affirm 
the  point  In  the  form  In  which  it  was  sub- 
mitted. The  learned  Judge,  however,  in  an- 
swering the  point  said:  "The  amount  of  the 
salaries  of  Coane  and  Freas  as  Increased  to 
$2,000  per  annum  each  is  probably  not  more 
than  reasonable  compensation  for  the  serv- 
ices rendered,  particularly  in  the  case  of 
Coane  who  appears  to  have  devoted  much 
more  of  his  time  to  the  work  of  the  com- 
pany after  the  withdrawal  of  the  plaintiff 
from  an  active  part  in  the  management  of 
its  affairs,  and  it  probably  would  have  oost 
the  company  quite  as  much  to  employ  oth- 
er persons  to  perform  that  part  of  the  labor 
DOW  done  by  Coane  and  Freas,  which  does 
not  strictly  pertain  to  their  djities  as  offi- 
cers."   He  then  gives  as  a  reason  for  not 


unqualifiedly  affirming  the  point  that  as 
stockholders  Coane  and  Freas  were  interest- 
ed In  making  their  stock  more  valuable,  and 
that.  If  they  did  not  desire  to  perform  the 
manual  labor  then  performed  by  them,  they, 
as  officers  and  directors,  could  employ  others 
to  do  the  work,  and  that  the  plaintiff  could 
not  and  probably  would  not  complain.  This 
reason  for  not  affirming  the  point  after  hav- 
ing found  the  facts  above  stated  we  do  not 
regard  as  tenable.  The  learned  Judge  was 
simply  requested  to  find  whether  the  compen- 
sation voted  by  the  directors  as  salaries  was 
reasonable  and  Just,  and  not  whether  the  di- 
rectors should  have  employed  others  to  per- 
form the  services.  The  directors  had  a  right 
to  serve  the  company  In  the  capacity  of  offi- 
cers or  employte,  and  to  receive  compensa- 
tion for  such  services  if  legally  employed  by 
the  company.  The  finding  of  the  learned 
Judge  required  him  to  affirm  the  point,  and 
It  must  be  so  regarded. 

[1]  The  learned  court  below  held  that  the 
question  In  controversy  in  this  case  was  set- 
tled by  our  decision  In  SchafFhauser  v.  Brew-  - 
ing  Co.,  218  Pa.  298,  67  AU.  417.  We  there 
held,  as  stated  In  the  syllabus,  that  "the 
president  of  a  corporation  cannot,  against 
the  protest  of  a  minority  of  the  board  of  di- 
rectors, and  as  against  stockholders  who 
choose  to  challenge  the  action,  sustain  a  claim 
for  an  increase  of  salary,  the  right  to  which, 
if  it  exists,  is  secured  by  his  own  vote  as  a 
member  of  the  board  which  allows  It"  In 
his  ruling  the  learned  Judge  failed  to  distin- 
guish the  facts  of  the  case  cited  from  those 
of  the  present  case.  The  question  involved 
in  the  SchafChauser  Case  was  whether  the 
directors  may  bind  the  corporation  or  a  mi" 
nority  stockholder  by  voting  a  salary  or  com- 
pensation to  one  of  their  number  who  either 
is  or  is  not  an  officer  of  the  board.  In  the 
present  case,  the  question  is  whether  a  ma- 
jority of  the  stockholders,  who  are  also  the 
directors,  may  at  a  regular  stockholders' 
meeting  ratify  and  confirm  against  the  vote 
and  protest  of  a  minority  stockholder  a  resr 
olutlon  of  a  majority  of  the  board  of  direct- 
ors Increasing  the  salaries  of  two  of  such 
directors  as  officers  of  the  company  where 
such  salaries  are  found  by  the  coart  to  be 
fair  and  reasonable  compensation  for  the 
services  rendered.  In  the  Scbaffhauser  Case 
the  president  of  the  corporation,  who  was  a 
director,  claimed  the  right  to  recover  the 
compensation  solely  niwn  the  resolution  of 
a  majority  of  the  board  of  directors  increas- 
ing his  salary.  In  the  present  case,  the  right 
to  the  compensation  rests  upon  the  action  of 
a  majority  of  the  directors  ratified  by  a  ma- 
jority in  interest  of  the  stockholders  in  mak- 
ing a  reasonable  Incsease  of  salaries  of  two 
of  the  directors  who  as  such  and  as  stock- 
holders voted  for  the  increase. 

The  single  question  for  consideration  here, 
therefore,  is  whether  under  the  drcumstances 
of  the  case  the  ratification  of  the  action  of 
the  majority  of  the  directors  by  «  siajoritr 
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in  Interest  of  tbe  stockholders  bound  the  cor- 
poration as  against  a  dissenting  stockholder 
to  pay  the  salaries  of  the  president  and  of 
the  secretary  and  treasurer  of  the  company. 
The  answer  to  the  proposition  depends  nixm 
<a)  -whether  the  action  of  the  directors  In  in- 
creasing the  salary  of  the  two  members  of 
the  board  was  void  or  voidable,  and  (b) 
whetho-  the  two  directors  whose  salaries 
were  increased  and  whose  votes  were  neces- 
sary to  pass  the  resolution  Increasing  the 
salaries  could  vote  at  a  stockholders'  meeting 
held  to  ratify  the  action  of  the  directors. 

The  salaries  of  $2,000  given  each  of  the  of- 
ficers were  not  only  compensation  for  serv- 
ices roidered  as  executive  officers,  but  also  to 
(-ompensate  for  such  services  as  would  be  ren- 
dered by  clerks  and  other  employes  of  the 
corporation.  As  suggested  above,  the  effect 
of  the  learned  Judge's  findings  is  that  the 
salaries  were  not  excessive  or  unreasonable, 
but,  on  the  contrary,  not  more  than  reason- 
able compensation  for  the  services  rendered. 
These  tacts,  which  appear  by  the  record, 
^minate  any  actual  or  Intentional  fraud  on 
the  part  of  the  directors  In  voting  compensa- 
tioa  to  the  two  officers.  There  Is  nothing  in 
the  case  which  would  warrant  the  finding 
that  there  was  any  actual  fraud  on  the  part 
of  tbe  directors  in  increasing  the  compensa- 
tion to  $2,000;  on  the  contrary,  the  evidence 
was  sufficient  to  warrant  a  finding  that  a  sal- 
ary of  $2,000  per  annum  to  each  of  the  two 
officers  did  not  exceed  Jnst  compensation  to 
them  for  the  services  rendered.  The  voting 
of  the  salaries  by  the  directors,  however,  con- 
stituted a  technical  or  constructive  fraud, 
and  for  that  reason  payment  of  Che  salaries 
could  not  be  enforced  against  the  company 
in  the  absence  of  its  authorization  by  the 
charter,  a  by-law,  or  some  proper  confirma- 
tory act  of  the  company. 

[21  We  do  not  thhik  the  act  of  the  di- 
rectors In  making  an  increase  in  the  sal- 
aries was  void,  but  voidable.  The  direct- 
ors of  a  corporation  are  its  agents  and  oc- 
cupy a  fiduciary  relation  to  it  They  are 
governed  by  the  rules  applicable  to  such 
relationship.  They  are  not  technically  trns- 
tees,  yet  they  occupy  a  fiduciary  relation 
towards  the  corporation  which  prevents 
them  from  dealing  with  themselves  to  the 
detriment  of  its  Interests.  A  director  cannot 
contract  with  a  corporation  when  its  Inter- 
ests conflict  with  his  private  Interests.  His 
action  tn  such  cases,  however,  may  be  accept- 
ed or  rejected  at  the  option  of  the  corpora- 
tion. If  he  has  contracted  with  himself,  the 
«>rporation  may  deem  it  expedient  and  to  its 
interest  to  approve  and  accept  his  action. 
This  is  frequently  done,  and  this  the  corpo- 
ration has  the  authority  to  do.  On  the  other 
hand,  tbe  corporation  clearly  has  a  right  to 
r^odiate  bis  act  when  for  any  reason  it  de- 
sires to  do  so.  It  follows,  therefore,  that  the 
act  is  voidable  at  the  election  of  the  corpo- 
ration. Ashhurst's  Appeal,  60  Pa.  290; 
Graves  t.  Mono  Lake  Hydranllc  Mining  Co., 
81  Cal.  303.  22  Pac.  666;    Stewart  v.  Lehigh 


VaUey  R.  E.  Ck).,  38  N.  3.  Law,  506;  U.  8. 
Steel  Corporation  v.  Hodge,  64  N.  J.  Bq.  807, 
54  Aa  1,  60  L.  R.  A.  742;  Barr  v.  Railroad 
Oo.,  126  N.  Y.  263,  26  N.  B.  146;  Hedges  v. 
Paqaett,  3  Or.  77;  Nyo  v.  Storer,  168  Mass. 
53,  46  N.  E.  402;  2  Thomp.  on  Corp.  (2d  Ed.) 
I  2013;  2  Cook  on  Corp.  H  649,  657. 

The  well-settled  general  rule  is  that  any 
act  of  a  board  of  directors  may  be  ratified 
by  the  stockholders  which  they  could  orig- 
inally have  authorized.  This  proposition 
seems  to  be  sound  In  principle  and  supported 
by  the  authorities.  Of  course  this  assumes 
that  the  act  is  not  fraudulent  or  detrimental 
to  the  interest  of  the  corporation.  The  stock- 
holders could  not  bind  the  corporation  by 
ratifying  a  contract  made  by  the  directors 
with  the  company  which  would  fraudulently 
dispose  of  or  waste  the  assets  of  the  corpo- 
ration. But  where  the  contract  is  reason- 
able and  fair,  and  a  consideration  has  been 
received  by  the  corporation,  the  stockholders 
may  ratify  it,  and  thus  bind  the  corporation. 
U.  S.  Steel  Corporation  v.  Hodge,  64  N.  J. 
Eq.  807,  54  AtL  1,  60  L.  B.  A.  742;  Continen- 
tal Ins.  Co.  ▼.  N.  X.,  etc,  R.  R.  Co.,  187  N. 
Y.  225,  79  N.  E.  1026;  In  re  George  Newman 
&  Co.,  L.  R.  (1895)  1  Ch.  Div.  674;  2  Thomp. 
on  Corp.  (2d  Ed.)  §  2048.  In  the  section  dted. 
Judge  Thompson  says:  "It  follows  from  the 
fact  that  the  stoctcholders  are  in  a  substan- 
tial sense  the  corporation  that  many  acts 
which  the  directors  or  their  executive  officers 
may  do  outside  the  scope  of  their  powers 
may  become  ratified  and  validated  by  the  ac- 
quiescence of  the  body  of  shareholders;  and, 
in  general  the  body  of  shareholders  can  rati- 
fy and  confirm  any  act  done  by  the  directors 
or  other  officers  of  the  corporation  without 
a  precedent  authorization  which  the  share- 
holders could  have  authorized  originally,  un- 
less the  acts  offend  against  the  public  or  in- 
volve the  rights  of  creditors.  In  other  words, 
they  may  ratify  any  act  so  done  unless  the 
corporation  is,  by  its  charter  or  governing 
statute,  or  by  the  rules  of  the  common  law 
having  reference  to  public  policy,  precluded 
from  doing  it  in  the  first  instance." 

[3]  We  are  of  opinion  that  the  resolution 
of  the  stockholders  ratifying  the  action  of  the 
directors  tn  increasing  the  salaries  was  not 
Invalid  because  it  was  done  by  the  votes  of 
tbe  same  individuals  by  whose  votes  the  res- 
olution of  the  board  of  directors  was  passed 
and  two  of  whom  were  the  recipients  of  the 
salaries.  At  the  meeting  of  the  board,  the 
voting  was  done  by  the  directors  as  agents 
of  the  corx>oration,  occupying  a  fiduciary  re- 
lation to  the  corporation  which  prevented 
them  contracting  with  their  principal  or  vot- 
ing themselves  compensation  for  their  serv- 
ices. When  these  directors  voted  as  stock- 
holders in  a  stockholders'  meeting,  they  held 
no  trust  relation  to  the  company  which  would 
deprive  them  of  the  right  to  vote  as  their 
Interests  dictated.  As  shareholders,  tbey, 
like  other  owners  of  the  stock,  had  a  voting 
capacity  to  the  extent  of  the  number  of 
shares  th^  held  In  the  corporation.    The 
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right  to  vote  their  shares  was  a'  privilege  of 
which  they  could  not  be  deprived.  While 
the  majority  stockholders  may  not  use  their 
voting  power  to  defraud  the  mlno'rlty  stock- 
holders, yet  they  have  the  right  to  protect 
their  own  interests  In  the  stock  by  voting  as 
they  deem  best  tn  the  stockholders'  meeting. 
This  might,  as  It  did  in  the  case  In  hand,  re- 
sult in  sustaining  them  in  obtaining  a  salary 
from  the  corporation.  But  their  action  can- 
not be  condemned  for  that  reason,  as  It  must 
be  assumed  that  they  believed  that  in  so  vot- 
ing It  was  to  the  advantage  and  interest  of 
the  corporation.  They  owed  the  duty  of  good 
faith  to  the  other  stockholders  in  the  man- 
agement of  the  afFalrs  of  the  corjporatlon,  and 
the  other  stockholders  owed  a  like  duty  to 
them.  Each  stockholder  had  a  right  to  vote 
in  the  shareholders'  meeting  as  he  thought 
best  to  protect  his  own  individual  interest 
Such  Interest  would  naturally  and  necessa- 
rily influence  him  in  voting,  but  it  would  not 
deprive  him  of  the  right  to  vote  on  the  rati- 
fication of  the  action  of  the  directors.  To 
hold  otherwise  would  be  to  permit  a  minor- 
ity stockholder  to  control  the  majority  stock- 
holders and  their  property.  This  cannot  be 
done.  The  majority  stockholders  may  not  as 
against  the  corporation  and  a  minority  stock- 
holder dissipate  or  waste  its  funds  or  fraud- 
ulently dispose  of  them  In  any  way,  either  by 
ratifying  the  action  of  the  board  of  directors 
in  voting  themselves  Illegal  salaries  or  by 
any  other  act  But  where  the  action  of  the 
board  of  directors  Is  not  fraudulent  or  un- 
fair to  the  extent  of  amounting  to  fraud  and 
the  action  of  the  directors  may  be  ratified  by 
the  shareholders,  the  well-settled  general  rule 
is  that  the  stock  of  the  director  who  is  bene- 
fited is  to  be  counted,  even  though  the  vote 
would  have  failed  had  his  stock  not  been  vot- 
ed. 2  CkK>k  on  Corp.  J  662;  Booth  v.  Land, 
etc.,  Co.,  68  N.  J.  Bq.  536,  59  Atl.  767;  Bjom- 
gaard  v.  Goodhue  County  Bank,  49  Minn. 
483,  62  N.  W.  48;  United  States  Rolling  Stock 
Co.  V.  Railroad  Co.,  34  Ohio  St  460,  32  Am. 
Rep.  380;  Foss  v.  Harbottle,  2  Hare,  461; 
Beatty  v.  Northwest  Transportation  Co.,  5 
Can.  L.  T.  277;  Mlddleton  v.  Arastraville 
Mln.  Co.,  146  Cal.  219,  79  Pac.  889;  Bllnn  v. 
Riggs,  110  111.  App.  37;  U.  S.  Steel  Corpora- 
Uon  V.  Hodge,  64  N.  J.  Eq.  807,  64  Atl.  1,  60 
L.  R.  A.  742. 

We  have  disposed  of  the  Important  and 
controlling  question  in  the  case.  We  do  not 
deem  it  necessary  to  determine  the  other 
question  suggested  by  the  appellee  that  the 
resolution  adopted  at  the  stockholders'  meet- 
ing is  Invalid  because  it  makes  salaries  ef- 
fective as  of  a  past  date.  It  is  not  exactly 
clear  whether  the  appellants  received  any 
salary  for  the  few  days  prior  to  the  date  of 
the  resolution  of  the  board  of  directors  In- 
creasing their  salary,  but,  If  they  did.  It  may 
be  regarded  as  disposed  of  under  the  maxim 
de  minimis.  The  court  below  did  not  discuss 
the  question,  neither  has  appellant's  counsel. 


For  the  reasons  stated,  the  decree  of  the 
court  below  Is  reversed,  and  the  bUl  Is  dis- 
missed, at  the  cost  of  the  appellee. 


KBATOR  V.  HUNSICKER. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

BuxB  Airo  Notes  ({  473*)  —  Action  —  Am - 

DAVIT  of  Defeitse. 

In  action  on  notes,  the  affidavit  of  defense 
set  up  that  before  they  were  given  plaintiff  held 
a  certificate  of  stock  belonging  to  defendant  and 
that  when  the  notes  were  given  plaintiff  took  an 
option  to  buy  certain  of  the  shares  represented 
by  the  certificate.  If  the  notes  were  not  paid  at 
maturity;  that  no  demand  for  payment  was 
made,  and  plaintiff  still  held  the  stock  certifi- 
cate, and  the  notes  were  paid  by  the  exercise 
of  the  option  to  take  shares  to  the  extent  re- 
quired for  such  payment  Held  insufficient  to 
prevent  judgment. 

[EJd.  Note.— i'or  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  473.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
aclelphla  County. 

Action  by  Anna  W.  S.  Keator,  executrix 
of  the  last  will  of  John  F.  Keator,  deceased, 
against  Clayton  M.  Hunsicker.  From  an  or- 
der making  absolute  rule  for  judgment  for 
want  of  a  sufficient  afildavit  of  defense,  de- 
fendant appeals.    Affirmed. 

Argued  before  FELLs  C.  J.,  and  MESTREJ- 
ZAT,  POTTER,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

J.  S.  Freeman,  for  appellant  John  F. 
Powell  and  Lester  B.  Johnson,  for  appellee. 

FELL,  C.  J.  This  appeal  Is  from  an  order 
making  absolute  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense.  In 
an  action  by  the  payee  against  the  maker  of 
two  promissory  notes  given  for  money  bor- 
rowed. 

It  is  averred  In  the  affidavit  of  defense 
that  prior  to  giving  of  the  notes  the  plain- 
tiff purchased  of  the  defendant  78  shares  of 
the  stock  of  a  corporation  named,  and  a  cer- 
tificate for  625  shares,  with  power  to  trans- 
fer, was  placed  in  the  custody  of  the  plain- 
tiff under  an  agreement,  the  terms  of  which 
are  not  set  forth.  That  when  the  first  note 
was  given,  and  as  a  part  of  the  same  trans- 
action, the  defendant  gave  to  the  plaintiff  an 
option  to  buy  additional  shares  of  the  stock, 
if  the  note  was  not  paid  at  maturity,  at  $25 
per  share,  and  authorized  him  to  take  the 
shares  from  the  certificate  for  625  which  he 
held,  and  in  which  was  included  the  78 
shares  before  sold.  A  like  agreement  was 
made  when  the  second  note  was  given,  ex- 
cept that  no  price  at  which  the  stock  was  to 
be  taken  in  payment  of  the  note  was  named. 
It  Is  further  averred  that  no  demand  for 
the  payment  of  the  notes  was  made  at  their 
maturity,  that  the  stock  certificate  Is  still 
In  the  possession  of  the  plaintiff,  and  that 
the  defendant  believes  and  expects  to  be  able 
to  prove  that  the  notes  were  paid  by  the  ex- 


•Fer  otfaar  oaiai  see  same  tople  and  ■•ctloii  NUMBER  in  Dae.  Dig.  *  Am.  Ols.  K«r  No.  Barloi  It  Rap'r  IbOszw 
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erdse  of  the  option  to  take  shares  of  stodc 
to  the  extant  required  for  payment 

The  right  to  purchase  the  stock  was  to  be 
exercised  only  In  the  event  of  the  nonpay- 
meat  of  the  notes,  and  to  the  extent  only 
that  It  might  be  necessary  to  pay  them.  The 
transaction  was  simply  the  borrowing  of 
money,  the  giving  of  notes  therefor,  and  the 
pledging  of  stock  as  collateral  security,  with 
power  to  convert  the  collateral  in  case  of 
default  In  payment.  There  has  been  no  ac- 
toal  conversion.  The  certiflcate  Is  in  the 
possession  of  the  plaintiff  In  the  form  In 
which  It  was  pledged.  He  has  exercised  no 
right  in  relation  to  it,  except  to  retain  it; 
nor  has  be  done  anything  to  give  rise  to  the 
inference  of  an  acceptance  of  the  stock  in 
payment  Els  holding  of  it  Is  by  virtue  of 
a  prior  and  independent  agreement  made  be- 
fore the  mOney  was  borrowed.  The  aver- 
ment with  respect  to  the  application  of  the 
stock  to  the  payment  of  the  note  Is  not  an 
averment  of  a  fbct  but  of  a  concluBlon,  and 
Is  not  only  unsupported  by  any  facts  or  dr- 
-cnmstances  Justifying  it  but  is  Inconsistent 
with  the  facts  alleged  In  the  affidavit  of  de- 
foise^ 

The  Jndgment  ia  affirmed. 


PIERCE)  y.  I/EHIGH  VALLEt  COAL  CO. 

(Snpieme  Goort  of  Pennsylvania.    May  23, 
19U.) 

1.  Mires  ano   Minxbals  (|  125*)— Deposit 
OP  Cui-ii— Action  iob  Dauaqes. 

In  an  action  by  a  landowner  against  a  coal 
-company  to  recover  damages  for  culm  deposited 
on  plaiotiff's  land  by  a  stream,  where  there  was 
eTidence  that  calm  from  defendant's  mine  was 
BO  deposited,  the  case  ia  for  the  jtiry,  thonsrh 
there  may  be  evidence  that  cnlm  from  other 
nines  was  also  deposited  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  f  126.*] 

2.  Afpbai.  and  Bsrok  (|  260*)— Failuxk  to 
Assign  Ebrob. 

Appellant  cannot  complain  of  a  ruling  sus- 
-taining  objections  to  evidence,  where  no  excep- 
tions were  taken  at  the  trial,  and  the  errors 
were  not  assigned  for  error  on  appeaL 

[ta.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1603-1515;    Dec.   Dig.  i 

Appeal  from  Court  of  Common  Pleas,  Lu- 
seme  County. 

Action  by  Harry  W.  "Pierce  against  the 
Lehigh  Valley  Coal  Company.  Judgment  for 
plaintur,  and  defendant  appeals.    Affirmed. 

The  defendant  submitted  the  following 
point:  "(1)  If  the  Jury  believe  that  any  other 
cnlm  than  that  which  came  from  the  defend- 
ant's operations  got  upon  the  plaintiff's  land 
b  the  flood  of  1902,  the  defendant  being 
liable  only  for  the  damage  done  by  Its  own 
culm,  and  there  being  no  evidence  of  the  pro- 


portion of  the  defendant's  culm  to  the  whole 
amount  upon  the  plaintiff's  land  from  which 
the  jury  could  make  such  an  apportionment, 
the  verdict  must  be  for  merely  nominal  dam- 
ages. Answer:  The  fourth  point  we  are  un- 
able to  affirm  as  it  is  expressed,  and  we 
therefore  deny  it  and  it  is  not  read." 

The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $9,120,  calculated  as  follows: 
Total  damage,  $16,500;  per  cent  to  Lehigh 
Valley  Coal  Company  at  40  per  cent,  $6,200; 
loss  by  delay  in  payment  of  damage,  $2,920. 
The  court  afterwards  set  aside  the  allowance 
of  $2,920  awarded  as  compensation  for  de- 
lay, and  entered  Judgment  in  the  remainder 
of  the  verdict 

Argued  before  FBLL,  C.  J.,  and  MX^TRE- 
ZAT,  POTTER,  BLKIN,  and  MOSCHZIS- 
KER,   JJ. 

J.  B.  Woodward,  F.  W.  Wlheaton,  and  John 
T.  Lenahan.  for  appellant  William  S.  Mc- 
Lean and  John  A.  Opp,  for  appellee. 

MBSTBEZAT,  J.  The  defendant  alleges 
the  court  erred  in  refusing  to  Instruct  the 
Jury  that  there  was  no  evidence  from  which 
they  could  apportion  the  defendant's  culm 
to  the  whole  amount  deposited  on  the  plain- 
tiff's land,  and  therefore  the  verdict  should 
be  for  nominal  damages.  There  is  no  assign- 
ment alleging  error  of  law  in  the  trial  of 
the  case.  After  the  first  trial  in  the  common 
pleas,  which  resulted  in  a  verdict  for  nom- 
inal damages  under  the  Instructions  of  the 
court  the  defendant  appealed  to  the  supe- 
rior court  where  it  was  held  that  the  plain- 
tiff was  entitled  to  compensatory  damages, 
and  that  there  was  sufficient  evidence  to  sub- 
mit to  the  Jury  to  determine  whether  and  to 
what  extent  the  culm  deposited  by  the  de- 
fendant in  the  stream  damaged  the  plaln- 
titTs  land.  On  the  next  trial,  there  was  a 
verdict  and  Judgment  for  the  plaintiff,  and 
from  that  Judgment  this  appeal  was  taken. 

[1]  We  do  not  agree  with  the  learned 
counsel  for  the  appellant  tliat  there  was 
any  substantial  difference  in  the  evidence 
snbmitted  on  the  two  trials.  Both  parties 
possibly  strengthened  their  position  by  addi- 
tional evidence,  but  after  a  careful  review  of 
the  testimony  we  are  satisfied  that  the  case 
was  for  the  Jury,  and  that  the  evidence  war- 
ranted the  verdict  which  was  rendered  in  the 
second  trial.  Of  course,  the  evidence  did  not 
show  with  mathematical  certainty  the  exact 
amount  of  culm  from  the  defendant's  collier- 
ies deposited  on  the  plaintiff's  land;  that 
could  not  be  expected ;  but  it  was  suffi- 
ciently certain  to  Justify  the  jury  In  finding 
the  proportion  of  culm  which  they  did  find 
came  from  the  defendant's  collieries.  In 
determining  the  accuracy  of  the  verdict  as 
to  defendant's  proportion  of  the  culm  on  the 
plaintiff's  land,  it  must  not  be  overlooked 
that  the  jury,  at  the  request  of  the  defend- 
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ant,  spent  three  days  In  examining  the  prem- 
ises with  the  assistance  of  two  "showers" 
appointed  by  the  court,  who  were  intimately 
acquainted  with  the  places  from  which  cnlm 
was  produced  along  the  Susquehanna  river 
and  its  tributaries.  This  aided  the  jury 
greatly  in  passing  on  the  vital  question  in 
the  case.  Under  the  evidence  submitted,  the 
jury  would  have  been  justified  in  finding  that 
a  greater  proportion  of  the  culm  than  40  per 
cent  came  from  the  defendant's  collieries. 

[2]  We  are  at  a  loss  to  see  why  the  learn- 
ed counsel  for  the  appellant  should  com- 
plain of  the  court's  ruling  sustaining  the  ob- 
jection to  the  defendant's  offer  to  show  on 
cross-examination  by  plaintiff's  witnesses 
that  there  was  culm  in  the  river,  other  than 
the  defendant's,  when  no  exception  was  tak- 
en on  the  trial  to  such  ruling,  and  it  is  not 
assigned  for  error  on  this  appeal.  The  learn- 
ed counsel  well  knows  that  if  he  desired  to 
have  the  alleged  error  corrected  he  should 
have  assigned  the  ruling  of  the  court  for 
error.  It  is  idle  to  complain  of  the  action  of 
the  court  as  is  done  in  the  printed  brief,  and 
attempt  to  use  it  as  an  argument  to  sustain 
the  allegation  that  the  court  erred  in  not  di- 
recting a  verdict  for  nominal  damages.  When 
the  plaintiff  rested  on  the  trial  of  the  cause, 
if  the  defendant  company  thought  be  had 
failed  to  show  its  proportion  of  culm  depos- 
ited on  the  land,  it  should  have  declined  to 
offer  any  testimony,  and  ask  for  binding  in- 
structions. It  was  sufficient  for  the  plaintiff. 
In  the  first  instance,  to  Introduce  evidence 
warranting  the  Jury  In  finding  that  culm 
from  the  defendant's  collieries  was  deposited 
on  bis  land,  and  caused  the  injury  complain- 
ed of.  That  is  what  was  done.  The  defend- 
ant company  did  not  ask  for  binding  instruc- 
tions at  the  conclusion  of  the  plaintiff's  tes- 
timony, but  introduced  its  own  testimony 
to  meet  the  plaintiff's  case.  The  defendant 
cannot  now'  complain  that  the  plaintUTs  case 
was  In  part  made  out  by  its  own  testimony. 
The  learned  court  below  instructed  the  jury 
that  the  burden  was  upon  the  plaintiff  to 
show  that  his  injuries  resulted  from  the 
deposit  of  the  defendant's  culm  on  his  prem- 
ises, and  that,  "if  you  believe  that  the  culm 
on  the  plaintiff's  land  came  partly  from  de- 
fendant's operations-  and  partly  from  those 
of  other  i>eople,  what  was  the  defendant's 
share  of  it,  its  proportion  of  it?  What  was 
the  defendant's  proportion  of  the  injury 
which  was  done  by  the  washing  of  its  loose 
culm  down  upon  the  plaintiff's  land  ?  Before 
you  can  find  compoisatory  damages  against 
the  defendant.  It  is  necessary  for  you  to  de- 
termine how  much  of  that  damage  the  de- 
fendant was  responsible  for."  There  was 
ample  evidence  to  support  the  jury's  finding 
as  to  the  proportion  of  the  defendant's  culm 
deposited  on  the  plaintiff's  land,  and  the 
Judgment  is   affirmed. 


PIERCE  V.  LBHIOH  TAIXBT  OOAI/  CO. 

(Supieme  Court  of  Pennsylvania.    May  23, 
19U.) 

Dai£aoes  ({  69*)— Detkntion  of  Patmsnt. 

In  an  action  to  recover  damages  for  injnry 
to  land,  where  the  claim  was  for  $50,000,  while 
the  verdict  was  for  only  $6,200,  and  the  claim 
was  strongly  insisted  upon  in  its  entirety  at 
the  trial,  and  at  no  time  did  plaintiff  offer  to  re- 
ceive less  than  his  original  demand,  damages 
awarded  by  the  jury  for  detention  of  the  pay- 
ment of  plaintilTB  claim  were  properly  disal- 
lowed by  the  court. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  137-140;  Dec.  Dig.  {  69.*] 

Appeal  from  Court  of  Common  Pleaa,  Lu- 
zerne County. 

Action  by  Harry  W.  Pierce  against  the  Le- 
high Valley  Coal  Company.  From  a  judg- 
ment setting  aside  an  item  of  damage  in  ver- 
dict for  plaintiff,  plaintiff  appeals.    Affirmed. 

See,  also,  til  Atl.  141. 

Argued  before  FELL,  C.  J.,  and  MESTRE:- 
ZAT,  POTTER,  BLKIN,  and  MOSCHZIS- 
KBR,  JJ. 

William  S.  McLean  and  John  A.  Oi^,  for 
appellant  J.  B.  Woodward,  F.  W.  Wheaton, 
and  John  T.  Lenaban,  for  appellee. 

MESTREZAT,  J.  This  was  an  action  of 
trespass  to  recover  damages  for  injuries 
which  the  plaintiff  alleges  he  sustained  by 
reason  of  the  deposit  of  culm  and  other  coal 
refuse  upon  his  land  from  the  defendant's 
colliery.  The  jury,  under  the  instruction  of 
the  court,  returned  a  special  verdict,  in  which 
they  found  for  the  plaintiff  $6,200  damages 
and  $2,920  as  compensation  for  delay  in  pay- 
ment of  the  sum  awarded  as  damages.  The 
learned  court  set  aside  the  part  of  the  ver- 
dict that  allowed  compensation  for  the  de- 
lay in  payment,  and  directed  judgmoit  to  be 
entered  for  the  amount  of  the  damages.  The 
plaintiff  alleges  error  in  the  court's  action 
in  not  allowing  compensation  for  detention 
of  the  damages.  This  is  the  only  question 
in  the  case. 

The  facts  fully  warranted  the  court  in  dis- 
allowing the  damages  awarded  for  the  de- 
tez^tion  of  the  payment  of  the  plaintifTs 
claim.  As  appears  by  the  evidence,  and  as 
stated  by  the  court,  the  claim  was  for  $50,- 
000,  and  it  was  strongly  insisted  upon  in  Its 
entirety  at  the  trial.  At  no  time  did  the 
plaintiff  offer  to  reduce  the  daim,  or  to  ac- 
cept any  smaller  sum  than  his  original  de- 
mand. The  fact  that  the  verdict  in  his  favor 
was  for  only  $6,200  shows  that  the  demand 
was  excessive,  extortionate,  and  nnreasona- 
ble,  and  one  which  the  defendant  was  folly 
warranted  in  contesting.  The  officers  of  the 
defendant  company  would  manifestly  not 
have  been  justified  In  paying  the  claim.  Had 
they  done  so,  they  would  have  failed  to  per- 
form their  duty,  and  would  have  been  respon- 
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sible  to  the  company.  It  Is  true  that  tbe  de- 
fendant company  declined  to  pay  any  sum 
whatever,  and  took  the  position  that  It  was 
not  liable  for  any  damages;  but  in  passing 
upon  the  question  now  under  consideration  it 
moBt  not  be  overlooked  that  on  the  first  trial 
of  the  cause  the  lower  court  sustained  this 
rlew,  and  a  verdict  for  nominal  damages 
only  was  rendered  for  the  plaintiff.  That 
judgment  was  reversed  by  the  superior  court, 
and  the  second  trial  resulted  In  the  Judg- 
ment from  which  this  appeal  was  taken.  At 
no  time  did  the  plaintiff  offer  or  Indicate  a 
n-lllingness  to  accept  anything  less  than  the 
original  demand,  and,  notwithstanding  the 
defendant  company's  erroneous  view  of  the 
law  a«  to  the  plaintiff's  right  to  recover  com- 
(•ensatory  damages,  It  was  fully  justified,  as 
tbe  present  verdict  shows,  In  resisting  a  re- 
covery of  the  idalntlff'B  claim. 

The  right  to  compensation  for  delay  In  the 
payment  of  damages  arising  out  of  a  tort 
depends  upon  the  circumstances  of  the  case. 
It  is  therefore  usually  a  question  for  the 
jury  nnder  the  evidence  submitted.  If  the 
fault  in  nonpayment  of  the  claim  rests  with 
the  defendant,  he  cannot  complain  If  he  is 
required  to  compensate  for  the  delay.  If, 
on  the  other  hand,  tbe  fault  lies  with  the 
plaintiff  by  reason  of  an  excessive  and  un- 
conscionable demand,  one  which  the  defend- 
ant is  required  to  protect  himself  against 
by  litigation,  he  should  not  be  penalized  for 
the  unwarranted  conduct  of  the  plaintiff, 
and  required  to  pay  damages  for  tbe  delay 
in  tbe  settlement  of  the  claim.  The  court 
should  so  Instruct  the  jury,  and  if  they  dis- 
regard the  evidence,  and  wrongfully  return  a 
verdict  awarding  compensation  for  the  delay, 
the  court  should  set  aside  that  part  of  the 
verdict,  where  the  amount  can  be  ascertain- 
ed; and  if  it  cannot  be  ascertained  the  en- 
tire verdict  should  be  set  aside,  and  a  new 
trial  awarded.  If  It  Is  clearly  developed  on 
the  trial  of  the  cause  that  the  claim  is  ex- 
travagant and  unreasonable,  and  warranted 
the  defendant  in  resisting  payment,  the  court 
shonld  direct  the  attentlcm  of  the  jury  to  the 
evidence,  with  Instructions  that  if  it  Is  cred- 
ible the  plaintiff  would  not  be  entitled  to  re- 
cover compensation  for  the  delay.  In  such  a 
case  the  only  question  for  the  jury  would  be 
the  credibility  of  the  witnesses,  and  if  they 
persisted  in  returning  a  verdict  against  the 
manifest  weight  of  the  evidence  It  should 
be  promptly  set  aside  by  the  court.  ▲  ver- 
dict on  this,  as  on  every,  question  submitted 
to  a  Jnry  should  be  sustained  by  the  cred- 
ible tiridaice,  and  when  it  is  not  tbe  clear 
duty  of  the  coart  is  to  set  it  aside. 

The  judgment  is  affirmed. 


NOWIilS  V.  HURWITZ. 

(Sopreme  Court  of  Pennsylvania.     May  28, 
1911.) 

Tbiai.  (I  296*)— Instbuctions— CxniK  or  Bb- 

BOR. 

Where  an  inadvertent  error  as  to  the  law 
was  made  in  an  instruction,  it  is  no  ground 
for  reversal,  where  it  was  in  conflict  with  other 
instructions  given  and  with  the  whole  trend  of 
tbe  charge. 

rE}d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  706-713 ;    Dec.  Dig.  {  296.*] 

Appeal  from  Court  of  Common  Pleas,  Ln- 
zeme  County. 

Action  by  William  Nowlis  against  Joseph 
Hurwibs.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZISK- 
BR,  .TJ. 

Frank  A.  McGuigau,  for  appellant.  Evan 
C.  Jones  and  Andrew  Hourlgan,  for  appellee. 

PER  CURIAM.  This  was  an  action  to  re- 
cover salary  for  49  weeks,  under  an  express 
contract  of  employment  at  $50  per  week  for 
an  indeterminate  period.  The  defendant  de- 
nied the  employment,  and  alleged  that  the 
plaintiff  was  his  partner  in  the  business  in 
which  the  services  were  rendered.  '  There 
was  no  dispute  In  relation  to  the  time  of  serv- 
ice. 

The  main  ground  of  complaint  Is  that  the 
charge  contained  the  instruction  that,  unless 
the  evidence  showed  that  the  plaintiff  had 
worked  49  weeks,  he  was  not  entitled  to  re- 
cover anything.  This  instruction  was  clear- 
ly erroneous,  since  no  period  of  service  was 
provided  for  in  the  express  contract  set  up 
by  the  plaintiff.  The  mention  of  a  fixed  pe- 
riod as  essential  to  any  recovery  was  inad- 
vertently made  in  the  earlier  part  of  the 
charge.  It  was  followed  by  the  instruction, 
many  times  very  clearly  repeated,  that  the 
only  question  for  the  Jury  was  whether  there 
was  an  employment  or  a  partnership,  and 
that  If  an  employment  was  found  by  the  Jury 
the  verdict  should  be  for  the  full  amount 
claimed.  Taking  the  charge  as  a  whole, 
there  Is  no  reason  to  believe  that  the  Jury 
was  misled.  We  have  repeatedly  held  that 
an  error  in  the  statement  of  testimony  In  a 
charge  should  be  called  to  the  attention  of 
tbe  Judge  before  the  Jury  retires,  in  order 
that  it  may  be  corrected.  The  same  rule 
should  apply  where  the  error  Is  as  to  the 
law,  and  it  is  evident  that  It  was  inadvert- 
ently made,  because  in  conflict  with  other  in- 
structions given  and  with  the  whole  trend  of 
the  charge. 

The  Judgment  Is  affirmed. 
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WENTZ  ▼.  BLAIR  et  aL 

<Sapreme  Court  of  Penngylvania.    May  23, 
1911.) 

1.  executobs  and  admini8tbat0bs  (i  429*)— 
Action  Aoairbt— When  Lies. 

Where  the  heir  of  decedent  sued  the  admin- 
istrator for  moneys  had  and  received,  but  there 
has  been  no  adjudication  of  the  estate,  and 
nothing  to  show  any  promise  b^  the  administra- 
tor to  pay  any  aum  to  plaintiff  in  lieu  of  her 
distributive  share,  the  action  will  be  dismissed. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  i  429.*] 

2.  Appeal  and  Ebbob  ($  211*)  —  Review — 
CoMPULsoBY  Nonsuit. 

Plaintiff  cannot  complain  of  a  nonsuit  be- 
for  he  had  an  opportunity  to  introduce  all  his 
testimony,  where  the  record  does  not  show  that 
he  offered  any  additional  testimony,  or  made 
any  objection  to  the  alleged  premature  closing 
of  the  case,  or  to  the  rejection  of  any  testimony. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1302;  Dec.  Dig.  {  211.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerae  County. 

Action  by  Elizabeth  Wentz  against  R.  J. 
Blair  and  others.  From  an  order  refusing 
to  take  off  compulsory  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

On  motion  to  take  off  the  nonsuit.  Hall, 
P.  J.,  filed  the  following  opinion: 

"The  counsel  for  the  plaintiff  in  the  brief 
filed  on  his  motion  to  take  off  the  compnisory 
nonsuit  in  the  above  case  seems  to  have  en- 
tirely misapprehended  the  reasons  that  mov- 
ed the  court  to  direct  that  a  noQsuit  be  en- 
tered. 

"Conceding,  for  the  purpose  of  this  discns- 
sion,  that  all  of  the  facts  alleged  by  the 
plaintiff  are  true  and  susceptible  of  proof, 
that  W.  H.  Courtrlght,  as  executor  of  his 
wife,  Clarissa  Courtrlght,  embezzled  the 
funds  of  her  estate,  which  were  bequeathed 
to  her  heirs,  of  whom  the  plaintiff  In  this  ac- 
tion is  one,  that  he  wrongfully  converted 
them  to  bis  own  use,  and  removed  from  this 
state  and  the  Jurisdiction  of  this  court, 
thereby  committing  a  'devastavit'  which 
rendered  him  personally  liable  to  the  plain- 
tiff, that  he  afterwards  admitted  these  facts 
in  various  letters  asking  for  further  time, 
and  promised  to  pay  her  the  amount  due 
from  her  mother's  estate^  and  that  his  moral 
obligation  so  to  do  was  a  sufficient  consid- 
eration for  this  promise,  and  an  action  would 
properly  lie  in  the  court  of  common  pleas 
to  enforce  It,  the  fact  still  remains  that  the 
amount  due  to  the  plaintiff  does  not  appear 
In  these  letters,  and  can  only  be  properly 
ascertained  by  an  adjudication  in  the  or- 
phans' court.  The  court  of  common  pleas 
has  no  Jurisdiction  to  determine  this  ques- 
tion. If  a  citation  had  been  Issued  to  W.  H. 
Courtrlght  in  his  lifetime,  or  to  his  ancillary 
administrator  after  bis  death,  and  the  amount 
of  his  indebtedness  to  this  plaintiff  had  been 


adjudicated  by  the  orphans'  court,  we  wunid 
have  no  hesitation  in  ruling  that  the  amount 
so  determined  could  be  collected  from  bis 
personal  estate,  under  the  evidence  offered 
In  this  case,  by  appropriate  proceedings  in 
this  court;  but,  in  the  absence  of  such  an 
adjudication  by  the  proper  tribunal,  we  are 
of  the  opinion  that  the  plaintiff's  case  pre- 
sents a  preliminary  question  for  determlnap 
tion  which  does  not  come  within  the  Juris- 
diction of  this  court  to  decide. 

"Under  the  circumstances  of  this  particu- 
lar case,  we  are  aware  that  this  ruling 
works  a  serious  hardship  to  the  plaintiff, 
and  we  would  be  very  glad  if  it  were  possi- 
ble under  the  law  to  hold  otherwise;  but 
after  a  most  careful  and  serious  considera- 
tion we  are  convinced  that  any  other  ruling 
would  be  reversible  error. 

"There  is  no  merit  In  the  plaintiff's  con- 
tention that  we  should  not  have  granted  the 
nonsuit  until  he  had  finished  putting  In  his 
evidence.  The  nonsuit  was  granted  upon  the 
admission  by  the  plalntifTs  counsel  in  open 
court  that  no  adjudication  had  ever  been 
made  by  the  orphans'  court  This  being  ad- 
mitted, as  it  ousted  our  Jurisdiction  of  the 
case,  under  our  view  of  the  law.  It  would 
have  been  entirely  useless  to  take  up  the 
further  time  of  the  court  by  the  introduc- 
tion of  evidence  on  other  matters. 

"The  motion  to  take  off  the  nonsuit  Is 
therefore  denied." 

Argued  before  FELL,  C.  J.,  and  MES- 
TREZAT,  POTTER,  ELKIN,  and  MO- 
SCHZISKER,  JJ. 

Wm.  C.  Johnston  and  James  B.  Scouton. 
for  appellant  William  S.  McLean  and  Wil- 
liam S.  McLean,  Jr.,  for  appellees.  Q.  A. 
Gates,  for  administrator  Blair. 


MESTREZAT,  J.  The  plaintiff  failed  <m 
the  trial  to  prove  the  claim  for  which  the 
action  was  brought,  and  was  properly  non- 
suited. The  statement  shows  the  demand  was 
for  $1,100,  with  interest  from  August  1,  1883, 
for  moneys  had  and  received  by  W.  b.  Court- 
right  during  his  lifetime,  to  the  use  of  the 
plaintiff. 

[1]  As  suggested  by  her  counsel,  the  plain- 
tiff claimed,  as  a  creditor  of  Courtrlght  that 
he  promised  In  writing  to  pay  her  certain 
sums  of  money  to  extinguish  his  indebted- 
ness to  her,  that  she  is  not  suing  for  a  dis- 
tributive share  of  any  estate,  and  that  the 
action  brought  by  her  does  not  Involve  the 
necessity  of  determining  any  question  as  to 
the  amount  of  a  decedent's  estate.  The  bur- 
den was  therefore  upon  her  to  show  to  the 
satisfaction  of  the  Jury  a  certain  Indebted- 
ness due  from  W.  H.  Courtrlght  to  her,  for 
which  an  action  for  money  had  and  received 
would  lie.  In  this  she  entirely  failed.  The 
written  promises  on  which  she  relies  were 
contained  in  certain  letters  in  evidence;  but 
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a  careful  examination  of  tbem  does  not  dis- 
close that  Courtrlgbt  promised  the  plaintiff 
to  pay  her  $1,100,  or  any  other  specified  sum. 
He  acknowledged  that,  as  administrator,  he 
received  certain  moneys  belonging  to  the  es- 
tate of  the  plaintUTs  mother,  in  which  the 
plaintiff  had  an  interest  It  further  appears 
by  the  letters  that  he  made  plaintiff  a  propo- 
sition to  pay  her  and  the  other  heirs  cer- 
tain sams  of  money,  but  it  was  on  the  condi- 
tion that  they  would  receipt  to  him  in  full 
for  the  claims  they  had  against  him  as  ad- 
ministrator of  his  wife's  estate.  There  is 
nothing  in  the  evidence  to  show  tliat  the 
plaintiff  accepted  the  offers  contained  in  the 
letters.  It  is  not  averred  In  the  statement 
that  W.  H.  Courtrlght  filed  an  account  as  ad- 
ministrator of  his  wife,  nor  is  it  averred 
tliat  a  decree  of  distribution  was  made  by 
tlie  orphans'  court,  distributing  the  funds  in 
his  bands,  and  awarding  to  the  plaintiff  any 
specific  sum  as  administrator;  and,  as  has 
been  said,  there  was  nothing  to  show  any 
promise  In  writing  by  the  administrator  to 
pay  any  certain  sum  to  the  plaintiff  in  lieu 
of  her  distributive  share  in  her  mother's  es- 
tate. Undw  these  circumstances,  the  court 
could  not  permit  the  jury  to  guess  that 
Gonrtrigbt  was  indebted  to  the  plaintiff  In 
the  sum  of  $1,100,  or  In  any  other  definite 
sum  for  which  a  verdict  could  be  rendered 
to  an  action  for  money  had  and  received. 

IB  The  record  does  not  disclose  that  the 
court  below  entered  the  compulsory  nonsuit 
before  the  plaintiff  had  an  opportunity  to  in- 
troduce all  her  testimony.  It  only  appears 
by  the  opinion  of  the  court,  to  refnstog  to 
take  off  the  nonsuit.  We  cannot,  however, 
reverse  the  court  for  refusing  to  take  off  the 
nonsuit  because  it  was  granted  before  the 
I^atotur  had  concluded  her  testimony,  or  be- 
cause the  court  had  rejected  part  of  her  tes- 
ttoKmy.  The  right  to  a  nonsuit  is  determto- 
ed  on  the  evidence  before  the  court,  and  not 
on  evidence  which  was  offered  and  rejected 
by  the  court.  The  platotiff  should  have  of- 
fered her  additional  testimony  and,  if  reject- 
ed, had  an  exception  noted.  If  the  evidence 
should  have  been  admitted,  the  ruling  would 
have  I>een  reversible  error,  although,  without 
it,  the  nonsuit  would  have  to  be  sustatoed. 
There  Is  no  objection  or  exception  on  the 
record  to  the  alleged  premature  closing  of 
the  case,  or  to  the  rejection  of  any  testi- 
mony; and  hence  those  questions  cannot  be 
reviewed  on  this  aiH)eal. 

Tbe  facts  found  by  the  learned  court  be- 
low jostified  it  to  opening  the  judgment  en- 
tered on  the  award  of  arbitrators,  and 
letting  the  defendants  toto  a  defense;  and 
therefore  the  first  and  second  assignments 
ate  not  sostatoed.  The  learned  court  below 
baa  found  and  stated  tbe  facts,  and  we  will 
not  disciias  than  here. 

Hie  judgment  is  affirmed. 


In  re  MEYER'S  ESTATE. 

Appeal  of  WEISS. 

(Snpieme  Court  of  PennaylvaDla.  May  23, 1911.) 

1.  Husband  akd  Wifk   (|   14»)— BerrATK  bt 
Brtibeties. 

Act  June  8,  1893  (P.  L.  344),  enlarging 
the  capacity  of  a  wife  to  acquire  and  dispose 
of  property  and  to  sue  and  be  sued,  does  not 
change  tbe  nature  of  the  wife's  estate  nor  de- 
stroy the  legal  unity  between  husband  and 
wife,  and  does  not  abolish  an  estate  by  entire- 
ties existing  between  them. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  14.*] 

2.  Bankbuptct   (§   139*)— HioHTS  of  Tbus- 
TKB  IN  Bankbuftcx  —  Estate  bt  Entire- 

TIE8. 

Where  a  testator  gives  his  residuary  es- 
tate to  his  daughter  and  her  husband  absolute- 
ly and  forever  as  tenants  by  entireties,  a  trus- 
tee in  bankruptcy  of  the  husband  is  not  en- 
titled during  the  life  of  the  wife  to  any  part 
of  the  principal  or  income. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  (  139.«] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  C.  A.  A. 
Meyer.  From  a  decree  dismissing  exceptions 
to  adjudication  C.  J.  Weiss,  trustee  to  bank- 
ruptcy, appeals.    Affirmed. 

From  the  record  it  appeared  that  testator 
died  December  19,  1902,  leavtog  a  will  by 
which  he  gave  his  residuary  estate  to  his 
daughter,  Clara  L.  Belhl,  and  her  husband, 
Ernest  H.  Beihl,  "absolutely  and  forever,  as 
tenants  by  entireties."  On  July  2,  1009,  Er- 
nest H.  Beihl  was  adjudicated  a  bankrupt 
by  the  United  States  District  Court,  and 
Charles  J.  Weiss  was  appointed  his  trustee 
to  bankruptcy.  The  trustee  to  bankruptcy 
claimed  that  one-half  of  the  fund  before 
the  court  should  be  awarded  to  him  as  tbe 
property  of  tbe  bankrupt  The  audittog 
judge  disallowed  the  daim. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

George  P.  Rich,  for  appellant  Harr^ 
Oourley,  for  appellee. 

STEWART,  J.  The  appeal  is  by  tbe  trus- 
tee to  bankruptcy  of  the  estate  of  Ernest  H. 
Betol  from  a  decree  of  tbe  orphans'  court 
in  the  adjudication  of  the  account  of  tbe 
trustees  under  the  last  will  of  C.  A.  Adolph 
Meyer,  deceased,  awarding  the  fund  l)efore 
the  court  to  Ernest  H.  Beihl  and  Clara,  his 
wife.  The  appellant  claims  the  fund  to  vir- 
tue of  his  office  to  bankruptcy,  the  appellees 
on  the  ground  that  the  estate  vested  in  them 
as  husband  and  wife.  It  is  not  questioned 
that  under  tbe  will  tbrongfa  which  this  es- 
tate was  derived  husband  and  wife  took 
by  entireties,  if  Indeed  such  estate  may  still 
be  created.  The  contention  of  appellant  Is 
that  this  venerable  and  unique  common-law 
estate  has  been  abolished  to  Pennsylvania 
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by  tbe  act  of  June  8, 1893  (P.  L.  344),  not  in  ex- 
preea  terms,  but  by  unavoidable  implication. 
Tbe  act  of  June  8,  1893,  was  meant  as  a 
substitute  for  tbe  earlier  act  of  June  3,  1887 
(P.  L.  832),  which  it  expressly  repeals.  The 
primary  object  In  each  was  the  same — to 
emancipate  married  women .  from  restraluts 
and  dlsquallflcatlons  with  which  they  had 
been  fettered  by  the  common  law.  The  later 
act  embraces  within  Its  scope  all  that  was 
gained  for  married  women  by  the  earlier,  and 
at  the  same  time  it  removes  other  disquali- 
fications which  the  earlier  left  undisturbed ; 
but  it  can  no  more  be  affirmed  of  one  than 
of  the  other,  that  It  discloses  a  legislative 
purpose  to  change  the  nature  of  any  estate 
which  married  women  could  theretofore  have 
acquired,  or  destroys  or  in  any  way  inter- 
feres with  the  legal  unity  which  characterizes 
tbe  relation  of  husband  and  wife,  in  defer- 
ence to  which,  and  for  its  better  protection 
perhaps,  this  peculiar  estate  by  entireties 
was  invented.  The  title  to  the  act  of  1887 
reads:  "An  act,  relating  to  husband  and 
wife,  defining  tbe  rights  to  and  over  their 
property,  to  make  conveyances  and  contracts, 
authorizing  them  to  sue  and  be  sued  on  their 
contracts,  and  for  torts,  and  defining  tbe  in- 
terest of  husband  and  wife  in  the  estate  of 
each  by  will  or  otherwise." 

[11  The  title  to  tbe  act  of  1893  reads:  "An 
act,  relating  to  husband  and  wife,  enlarging 
her  capacity  to  acquire  and  dispose  of  prop- 
erty, to  sue  and  be  sued,  and  to  make  a  last 
will,  and  enabling  ihem  to  sue  and  testify 
against  each  otber  in  certain  cases."  Since 
it  is  squarely  ruled  in  Bramberry's  Estate, 
156  Pa.  628,  27  Atl.  405,  22  L.  R.  A.  591,  86 
Am.  St  Rep.  64,  that  the  act  of  1887  was, 
like  the  act  of  1848,  intended  to  protect  the 
property  of  the  wife  from  the  dominion  or 
control  of  the  husband  but  not  to  change 
the  nature  of  her  estate,  or  destroy  the  legal 
unity  of  the  relation,  it  follows  that  the  pres- 
ent contention  can  be  sustained  only  as  it 
can  be  shown  that  the  act  of  1893  in  its  ad- 
vance upon  the  act  of  1887  unmistakably 
discloses  a  purpose  to  change  the  nature  of 
the  married  woman's  estate  which  she  holds 
by  entireties,  and  reduce  it  to  a  tenancy  in 
common.  The  provision  in  the  act  which  it 
is  thought  reveals  such  purpose  Is  as  follows: 
"That  hereafter  a  married  woman  shall  have 
the  same  right  and  power  as  an  unmarried 
person  to  acquire,  own,  possess,  contract, 
use,  lease,  sell  or  otherwise  dispose  of  any 
property  of  any  kind,  real,  personal  or  mix- 
ed, and  either  in  possession  or  ex];>ectancy, 
and  may  exercise  the  said  right  and  power 
In  the  same  manner  and  to  the  same  extent 
as  an  unmarried  person,"  etc.  Tbe  argu- 
ment on  behalf  of  app^ant  proceeds:  "In 
fact,  it  Is  difllcult  to  conceive  how  there  can 
be  much  broader  language  severing  the  legal 
fiction  of  unity  between  husband  and  wife 
and  putting  her,  with  respect  to  any  prop- 
erty that  she  may  own,  on  an  equal  footing 


with  men."  A  comparison  of  this  provlaion 
in  the  later  act  with  that  which  more  nearly 
corresponds  In  the  earlier  will  show  how  ut- 
terly unimportant  in  this  particular  connec- 
tion is  the  change  introduced.  It  reads: 
"Hereafter  marriage  shall  not  be  held  to 
impose  any  disability  or  incapacity  in  a  mar- 
ried woman,  as  to  the  acquisition,  owner- 
ship, possession,  control,  use  or  disposition 
of  property  of  any  kind,  in  any  trade  or  busi- 
ness in  which  she  may  engage  or  for  neces- 
saries, and  for  the  use,  enjoyment  and  im- 
provement of  her  separate  estate,  real  or 
personal;  or  her  right  and  power  to  make 
contracts  of  any  kind,  and  to  give  obligations 
binding  herself  therefor;  but  every  married 
woman  shall  have  the  same  right  to  acquire, 
hold,  possess,  Improve,  control,  use  or  dis- 
pose of  her  property,  real  and  personal,  in 
possession  or  expectancy,  in  the  same  manner 
as  If  she  were  a  feme  sole,  without  the  in- 
tervention of  any  trustee,  and  with  all  the 
rights  and  liabilities  inddeut  thereto,  ex- 
cept as  herein  provided,  as  if  she  were  not 
married,  and  property  of  every  kind  owned, 
acquired  or  earned  by  a  woman,  before  or 
during  her  marriage,  shall  belong  to  her. 
and  not  to  her  husband  or  his  creditors," 
etc.  If  it  can  be  said  of  tbe  earlier  act  that 
no  intent  can  be  discovered  therein  to  change 
the  nature  of  the  estate  of  a  married  wo- 
man, or  to  destroy  tbe  legal  unity  of  hus- 
band and  wife,  with  quite  as  much  reascm 
can  the  same  be  afl3rmed  of  the  later,  wheth- 
er regard  be  had  to  tbe  title  or  the  provi- 
sions above  quoted.  It  is  unnecessary  to  re- 
peat here  the  reasoning  of  the  court  in  tbe 
case  above  cited.  It  was  satisfactory  to 
tbe  court  then,  and  its  correctness  has  never 
since  been  questioned.  With  the  Judicial 
interpretation  of  the  act  of  1887,  to  the  effect 
that  it  did  not  change  estates  by  entlrettes, 
it  is  hardly  supposable  that  when  the  Legis- 
lature in  1893  came  to  substitute  another 
act  for  that,  if  the  intention  was  to  put  an 
end  to  "tbe  legal  fiction  of  unity  between 
husband  and  wife,"  and  abolish  such  es- 
tates, that  it  would  have  left  such  intoit  to 
be  derived  by  implication,  and  that,  too, 
from  provisions  in  the  substitute  which  no 
more  clearly  indicate  such  Intent  than  those 
in  the  act  repealed,  to  say  nothing  of  its 
rejection  of  tiie  easier,  simpler,  and  more 
certain  method  it  might  have  adopted,  the 
enacting  in  a  single  line  that  thereafter  es- 
tates In  entireties  should  be  held  as  estates 
in  common.  Were  there  nothing  else  in  the 
case  to  forbid  the  implication  wliicb  the  ap- 
pellant seeks  to  raise,  that  feature  of  the 
act  of  1893  which  limita  the  ri^t  of  the 
wife  to  divide  her  estate  or  protect  it  from 
the  husband  by  advoae  legal  proceedings 
only  in  case  the  husband  has  deserted,  or 
refused  to  support  her,  would  be  sufficient  in 
itself.  This  qualification  and  restriction  of 
tbe  right  to  sue  the  husband  shows  clearly 
that,  however  much  the  identity  of  relation 
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has  Buffered  by  modem  legislation,  enough 
of  It  remained  to  call  for  the  protection  of 
the  wife  against  the  husband  at  least  to  the 
extent  of  leaving  existing  estates  by  entire- 
ties untouched.  We  find  nothing  in  the  case 
supporting  api>ellant'8  contention,  and  there- 
fore onrerrule  the  assignments  of  error  which 
challenge  the  action  of  the  court  in  denying 
him  participation  In  the  fund. 

[2]  It  la  further  complained  of  as  error 
that  the  court  refused  to  order  proper  se- 
curity to  be  given  for  the  payment  to  the 
trostee  of  one-tialf  the  Income  arising  duriig 
the  life  of  the  wife  from  the  fund  for  dis- 
tribntlon.  Whatever  the  rights  of  the  trus- 
tee may  be  with  respect  to  the  fund  in  the 
ereat  of  the  husband  surviving  bis  wife,  it 
is  too  plain  for  discussion  that,  except  as 
estates  by  entirety  no  longer  exist,  he  can 
have  no  present  right  of  enjoyment  We 
have  Just  held  that  they  do  still  exist  In 
estates  of  this  kind  husband  and  wife  are 
not  Joint  tenants  or  tenants  in  common, 
but  both  are  sjised  of  the  entirety,  per  tout 
et  non  per  ray.  As  a  consequence  neitber 
can  dispose  of  any  part  without  the  consent 
of  the  other,  but  the  whole  must  remain  to 
the  other.  It  follows  that  the  interest  of  the 
appellant  In  the  fund  in  dispute,  under  all 
onr  authorities  defining  this  kind  of  estate, 
and  its  characteristics,  is  at  most  a  contin- 
gent one.  .He  is  not  presently  substituted 
for  the  husband,  and  cannot  be.  His  right  to 
the  use  and  enjoyment  of  any  part  of  the 
fond  must  await  the  happening  of  the  con- 
tingency of  the  husband  surviving  the  wife. 
Until  that  happens,  the  wife's  right  to  the 
enjoyment  of  the  whole  may  not  be  disputed 
by  any  one  claiming  under  the  husband.  The 
very  enlightening  discussion  of  the  subject 
in  the  able  opinion  of  Judge  Thayer,  ap- 
proved and  adopted  by  this  court  in  McCur- 
dy  ▼.  Canning,  64  Pa.  89,  and  which  has  con- 
sistoitly  been  followed,  makes  further  cita- 
tion of  authority  for  the  views  here  express- 
ed unnecessary. 

This  assignment  of  error  is  likewise  over- 
roled,  and  the  appeal  Is  dismissed. 


In  le  MEYER'S  ESTATBL 

Appeal  of  BEIHL  et  ux. 

fSnpteme   Court   of   Pennsylvania.      May   23, 
1911.) 

BAHKBtrFTCT  (I  139*)— Bankruptcy  of  Hus- 

BAITO— E10TATB    BT    EnTIBETT. 

Where  an  estate  has  been  given  by  will 
to  a  hnaband  and  wife  as  tenants  by  entirety, 
tbe  orphans'  conrt  in  awarding  the  fund  to 
them  cannot  require  them  to  enter  security  for 
the  protection  of  the  husband's  trustees  in 
Uudcroptcy,  if  the  husband  should  survive  the 
wife. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
I>ec.  Dig.  {  139.*] 


Appeal  from  Orphans'  Court,  Philadel- 
phia County. 

In  the  matter  of  the  adjudication  of  the 
estate  of  C.  A.  A.  Meyer.  Prom  a  decree  sus- 
taining exceptions  to  the  adjudication,  Er- 
nest H.  Belhl  and  wife  appeal.    Modified. 

From  the  record  it  appeared  that  Clara 
L.  Belhl  and  her  husband,  Ernest  H.  Belhl, 
were  tenants  by  entireties  under  the  will  of 
testator.  The  fund  was  awarded  to  them 
notwithstanding  the  claim  of  Charles  J. 
Weiss,  trustee  In  tmnkruptcy  of  Ernest  H. 
Bellii,  to  one-half  of  the  fund.  Tbe  trustee 
filed  the  following  exception  to  tbe  adjudica- 
tion: "(3)  The  learned  Judge  further  erred  In 
awarding  the  whole  of  the  said  fund  to  Clara 
L.  Belhl  and  her  husband,  Ernest  H.  Belhl, 
as  tenants  by  entirety,  without  making  any 
provision  for  the  protection  of  the  rights  of 
the  said  Charles  J.  Weiss  as  trustee  in  bank- 
ruptcy of  the  said  Ernest  H.  Belhl."  The 
court  in  an  opinion  by  Oummey,  J.,  sustained 
the  exception,  and  directed  that  security 
should  be  entered  in  the  sum  of  $11,000  for 
the  protection  of  the  trustee  In  bankruptcy 
.in  tbe  event  of  the  hu8t>and  surviving  the 
wife. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN.  and  STEWART,  JJ. 

Harvey  Oourley,  for  appellants.  George  P. 
Rich,  tor  appellee 

STEWART,  J.  This  appeal  Is  from  the 
same  decree  that  was  considered  In  the  pre- 
ceding case.  Meyer's  Estate,  No.  1,  81  Atl. 
145.  There  the  appeal  was  by  the  trustee  in 
bankruptcy  alleging  error  in  awarding  tbe 
fund  to  the  appellees,  and  in  the  refusal  of 
the  court  to  require  8ecarit7  In  advance  of 
actual  distribution  for  the  payment  of  one- 
half  the  Income  of  the  fund  as  it  accrued  to 
the  trustee  in  bankruptcy  of  the  husband's 
estate.  Here  tbe  appeal  Is  by  the  parties 
awarded  the  fund,  husband  and  wife,  from  so 
much  of  the  decree  as  required  of  them,  be- 
fore receiving  the  fund,  security  for  the  pay- 
ment' over  to  the  trustee  in  bankruptcy  of 
one-tialf  tbe  fund  in  the  event  of  the  husband 
surviving  tbe  wife. 

In  the  other  appeal  we  held  that  the  trus- 
tee' in  bankruptcy  acquired  nothing  but  a  con- 
tingent interest;  that,  inasmuch  as  the  hus- 
band and  wife  held  by  entireties,  no  present 
right  of  enjoyment  resulted  to  one  claiming 
through  the  husband  or  in  his  right;  and 
that  the  demand  for  security  for  the  income 
was  properly  refused.  The  wife's  right  to 
present  enjoyment  of  the  estate  is  not  to  a 
part  but  to  all  of  it;  and  this  may  not  be 
denied  her  in  order  to  protect  a  contingent 
Interest  of  one  claiming  through  the  hus- 
band. To  impose  such  condition  upon  the 
exercise  and  enjoyment  of  her  right  as  was 
here  directed,  resolves  the  estate  into  a  ten- 
ancy in  common.    Being  an  estate  by  entlre- 
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ties  neltber  husband  nor  wife  could,  ander 
any  circumstances,  require  an  accounting  by 
the  other;  nor  could  either  restrain  the  other 
against  consuming  more  than  an  equal  part. 
The  effect  of  requiring  security  as  a  condi- 
tion of  the  wife's  enjoyment  of  her  estate 
would  be  to  restrain  consumption  by  her  of 
her  own  property  in  order  that  her  husband's 
creditors  might  be  protected.  She  received 
the  estate  on  no  such  condition.  It  Is  hers 
to  consume  If  she  so  desires.  The  husband 
would  be  powerless  to  prevent  it  by  legal  pro- 
ceedings, and  those  claiming  under  him  have 
no  higher  rights. 

This  appeal  is  sustained,  and  the  decree  is 
modified  by  striking  therefrom  the  order  for 
security  for  the  protection  of  the  trustee  in 
bankruptcy,  in  the  event  of  the  husband  sur- 
viving his  wife,  in  the  sum  of  $11,000,  before 
distribution  is  made  to  the  appellants,  of  (he 
award  to  them  under  the  adjudication;  and, 
as  so  modified,  the  decree  is  affirmed.  The 
costs  on  the  appeal  to  be  paid  by  the  appel- 
lees. 


WEISS  ▼.  BEIHL  et  aL 

(Supreme   Court   of   Pennsylvania.     May    23, 
1911.) 

Bankbuptot  (8  301*)— Action  bt  Trustee- 
Alienation  OF  Pbopertt— Injunction. 
A  trustee  in  bankruptcy  of  a  husband  has 
no  standing  to  maintain  a  bill  to  restrain  the 
husband  and  wife  from  alienating  property 
which  they  hold  as  tenants  by  entireties. 

lEA.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  301.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  Charles  J.  Weiss,  trustee  in  bank- 
ruptcy, against  Ernest  H.  Belhl  and  others. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.     Afllrmed. 

Argued  before  FELL^  C.  J.,  and  BROWN, 
POTTEB,  EliKIN,  and  STEWART,  JJ. 

George  P.  Rich,  for  appellant  Hprvey 
Gourley,  for  appellees. 

STEWART,!.  The  facts  on  which  this  suit 
in  equity  was  tmsed  are  fully  recited  In  the 
two  appeals,  next  preceding,  from  the  decree 
of  the  orphans'  court  of  Philadelphia  (Mey- 
er's Est,  No.  1,  81  Atl.  145,  and  Meyer's  Est., 
No.  2,  81  AU.  147),  and  need  not  be  here  re- 
peated. Those  appeals  superseded  this,  and 
the  conclusion  arrived  at  In  them  settles  all 
that  was  involved  in  the  bill  filed  in  this 
case.  The  bill  was  filed  before  the  trustees 
had  settled  their  account  and  prayed  an  In- 
junction restraining  Belhl  and  his  wife  from 
alienating  the  property  and  further  relief. 
The  bill  was  demurred  to  and  the  demurrer 
sustained. 

The  appeal  Is  from  that  decree,  and  it  la 
dismissed. 


COMMONWBAI/TH  r.  PLYMOUTH 
COAL  CO. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

1.  Mines  and  Minebau  ({  92*)— Pillars  of 
Coal— Police  Poweb. 

Anthracite  Mining  Act  June  2,  1891  (P. 
L.  183)  art  3,  1 10,  provides  that  owners  of  ad- 
joinii^;  coal  properties  must  leave  a  pillar  of 
coal  in  each  seam  worked  by  them  along  the 
line  of  adjoining  property.  Held  a  valid  exer- 
cise of  the  police  power. 

[EM.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {{  218-220;    Dec  Dig.  f 

2.  Constitutional  Law  ((  296*)— Dub  Pro- 
cess OF  Law. 

Anthracite  Mining  Act  Jnn<>  2.  ]'S91  (P. 
L.  183)  art.  3,  {  10.  provides  that  owners  of 
adjoining  coal  properties  must  leave  a  pillar  of 
coal  in  each  seam  worked  by  them  along  the  line 
of  adjoining  property.  Held  not  a  deprivation 
of  property  without  due  process  of  law. 

[EJd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  296.*] 

3.  Eminent  Domain  (i  2*)— Right  to  Com- 
pensation. 

Anthracite  Mining  Act  June  2,  1891  (P.  L. 
183)^  art.  3,  f  10,  provides  that  owners  of  ad- 
joining coal  properties  must  leave  a  pillar  of 
coal  in  each  seam  worked  by  them  along  the  line 
of  adjoining  property.  Held,  that  such  act  does 
not  violate  Const  art.  1,  §  10,  providing  that 
private  property  shall  not  be  applied  to  public 
use  without  just  compensation. 

lEA.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  3-12;  Dec.  Dig.  i  2.*] 

4.  Eminent  Domain  d  1*)— Definition. 

The  right  of  eminent  domain  is  the  power 
of  the  state  to  apply  private  property  to  public 
purposes  on  payment  of  just  compensation. 
The  provision  for  compensation  is  no  part  of 
the  power,  but  a  limitation  on  its  use  imposed 
by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  1;  Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2362-2366;  vol,  8,  p.  7649.] 

5.  CONSTITOTXONAI.     LAW     (|     81*)  —  "POUCE 
POWEB." 

The  police  power  of  a  st%te  la  the  right  to 
prescribe  regulations  for  the  good  order,  peace, 
protection,  comfort  convenience,  and  morals  of 
the  community,  and  its  essential  quality  as  a 
governmental  agency  is  that  it  imposes  on  per- 
sons and  property  burdens  designed  to  promote 
the  health  and  safety  of  the  public  at  laxge. 

[E3d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  148;  Dec.  Dig.  S  81.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5424-5438;   vol.  8,  p.  7756.] 

Appeal  from  Court  of  CJommon  Pleas,  Lu- 
zerne County. 

Bill  by  the  Commonwealth,  on  the  appli- 
cation of  David  T.  Davis,  Inspector  of  Mines 
of  the  Ninth  District  of  the  First  Anthracite 
Coal  Inspection  District  of  Pennsylvania, 
against  the  Plymouth  Coal  Company.  From 
decree  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Ferris,  J.,   filed  the  following  opinion: 
"The  anthracite  mining  act  of  June  2, 1891 
(P.  L.  176),  is  entitled,  'An  act  to  provide 
for  the  health  and  safety  of  persons. employ- 
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ed  In  and  about  the  anthracite  coal  mines  of 
Pennaylvanla  and  for  the  protection  and 
preservation  of  property  connected  there- 
with.' Section  10  of  article  3  of  this  act 
reads  aa  follows:  'It  shall  be  obligatory  on 
the  owners  of  adjoining  coal  properties  to 
leave,  or  cause  to  be  left,  a  pillar  of  coal  In 
each  seam  or  vein  of  coal  worked  by  them, 
along  the  line  of  adjoining  property,  of  such 
width,  that  taken  in  connection  with  the  pil- 
lar to  be  left  by  the  adjoining  property  own- 
er, will  be  a  sufficient  barrier  for  the  safety 
ot  the  employees  of  either  mine  In  case  the 
other  should  be  abandoned  and  allowed  to 
fiU  with  water;  such  width  of  pillar  to  be 
determined  by  the  engineers  of  the  adjoin- 
ing property  owners,  together  with  the  in- 
spector of  the  district  in  which  the  mine  Is 
situated,  and  the  surveys  of  the  face  of  the 
workings  along  such  pillar  shall  be  made  in 
duplicate  and  must  practically  agree.  A 
copy  of  such  duplicate  surveys,  certified  to, 
must  be  filed  with  the  owners  of  the  adjoin- 
ing properties,  and  with  the  inspector  of  the 
district  in  which  the  mine  or  property  Is 
situated.'  The  bill  avers  that  the  plaintiff, 
being  the  mine  inspector  for  the  proper  dis- 
trict, gave  notice  to  the  defendant  company 
of  a  meeting  to  be  hel^  at  which  the  said 
company  was  notified  to  instruct  Its  engineer 
to  be  present  and  meet  the  engineer  of  the 
Lehigh  &  Wllkes-Barre  Coal  Company,  the 
owner  of  an  adjoining  mine,  for  the  purpose 
of  determining  the  width  of  a  barrier  pillar 
to  be  left  by  the  said  two  coal  companies 
between  their  properties  as  required  by  the 
mining  act,  but  that  the  d^eQdant  company 
refused  to  permit  its  engineer  to  attend  such 
meeting,  and  generally  refused  to  leave  any 
barrier  pillar  between  Its  workings  and  those 
of  the  Lehigh  &  Wllkes-Barre  Coal  Com- 
pany. 

The  prayers  are  (1)  for  an  injunction  en- 
joining the  defendant  from  working  its  mines 
or  coal  property  adjoining  the  mines  or  coal 
property  of  the  Lehigh  &  Wllkes-Barre  Coal 
Company  without  leaving  a  barrier  pillar 
or  coal  of  the  thickness  or  width  of  at  least 
seventy  feet  in  each  vein;  (2)  requiring  the 
defendant  to  file  with  the  mine  Inspector  a 
certified  copy  of  a  survey  as  required  by 
law ;  and  (3)  for  general  relief.  To  this  bill 
the  defendant  has  filed  an  anaVrer  admitting 
the  plaintiff's  averments  of  fact  to  be  true, 
but  (1)  denying  the  necessity  for  such  a  bar- 
rier pillar,  and  (2)  averring  that  section  10 
of  article  8  of  the  mining  act  is  unconstitu- 
tional. 

'If  the  constitutionality  of  this  provision 
be  conceded  for  the  purpose  of  discussion, 
aud  if  the  question  of  the  necessity  for  any 
barrier  pillar  at  all  between  these  properties 
may  be  regarded  as  an  open  one,  the  decision 
of  that  question  would  seem  to  be  committed 
by  the  statute  to  the  tribunal  of  experts 
thereby  constituted,  viz.,  the  mine  inspector 
and  the  engineers  of  the  owners  of  the  ad- 


joining coal  properties.  The  purpose  of  the 
enactment  is  to  secure  the  safety  of  the 
workmen  In  the  mines.  The  law  declares 
that  'It  shall  be  obligatory'  on  the  mine- 
owners  to  leave  such  a  barrier  pillar  as  the 
tribunal  of  mine  experts  referred  to  shall, 
determine  to  be  sufiident  for  that  purpose. 
It  Is  for  them  to  fix  Its  width.  Until  they 
say  that  none  at  all  is  needed  for  the  safety 
of  the  mea,  the  obligation  Imposed  by  the 
statute  remains.  It  might,  perhaps,  be  well 
argued  that  the  Legislature  did  not  Intend  to 
Impose  upon  the  owners  the  burden  of  leav- 
ing a  boundary  pillar  of  uumined  coal  where 
it  clearly  appears  to  be  unnecessary  for  the 
safety  of  the  employes.  If  none  at  all  were 
needed,  It  would  seem  idle  for  the  Inspector 
and  engineers  to  fix  a  width  of,  say,  one 
foot,  for  the  sake,  merely,  of  literal  compli- 
ance with  the  statutory  orbllgation  of  leaving 
a  pillar  of  some  width.  If,  therefore,  we 
may  apply  the  maxim  that  the  law  does  not 
require  a  vain  thing,  there  is  room  for  the 
construction  that.  Investing  in  the  inspector 
and  engineers  the  power  to  determine  how 
wide  the  barrier  pillar  should  be  to  secure 
safety,  the  Intent  of  the  lawmaking  power 
was  to  also  empower  them  to  say.  If  such 
be  the  fact,  that  the  safety  of  the  men  does 
not  require  a  barrier  pillar  of  any  width 
at  aU.  But,  be  that  as  it  may,  it  Is  evident 
that  the  act  does  not  warrant  a  mine  owner 
in  refusing  to  permit  his  engineer  to  partici- 
pate In  determining  the  question  of  the 
width  of,  or  the  need  for,  a  barrier  pillar 
simply  because  be,  the  mineowner,  does  not 
consider  dne  necessary.  In  our  opinion  the 
law  requires  such  a  pillar  to  be  left,  unless 
the  inspector  and  engineers,  after  due  exam- 
ination of  the  premises  and  consideration  of 
the  subject,  determine  that  none  is  needed  to 
secure  the  safety  of  the  men  employed  in 
either  mine  In  case  the  other  should  be  aban- 
doned and  allowed  to  fill  with  water. 

"The  constitutionality  of  the  boundary  pil- 
lar provision  of  the  act  fs  attacked  upon  two 
grounds:  (1)  Because  It  Is  said  to  violate 
section  10  of  article  1  of  the  Pennsylvania 
Constitution,  which  provides  that  private 
property  shall  not  be  taken  or  applied  to 
public  use  without  authority  of  law  and  with- 
out Just  compensation  being  first  made  or 
secured ;  and  (2)  because  it  Is  claimed  to  be 
In  confiict  with  the  fourteenth  amendment 
to  the  federal  Constitution,  which  provides 
that  no  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law.  The  defendant  contends  that  by 
requiring  adjoining  mlneowners  to  leave  a 
barrier  pillar  of  coal  between  their  workings 
the  act  deprives  them  of  a  property  right 
(viz.,  the  right  to  mine  such  coal)  without 
compensation  therefor  and  without  due  pro- 
cess of  law.  Both  the  right  of  eminent  do- 
main and  the  police  power  of  the  state  are 
attributes  of  sovereignty.  They  are  Inherent 
rights  of  the  supreme  power,  founded  upon 
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the   social    compact    and    essential   to   any 
form  of  government. 

[4]  "In  our  Jurisprudence  the  right  of  em- 
inent domain  Is  defined  to  be  'the  power  of 
the  state  to  apply  private  property  to  pub- 
lic purposes  on  payment  of  Just  compensa- 
tion to  the  owner.'  10  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  1047.  The  provision  for  payment 
of  compensation,  however,  is  no  part  of  the 
power  Itself,  but  a  limitation  upon  its  use 
Imposed  by  the  Constitution.  United  States 
V.  Jones,  109  U.  S.  513,  3  Sup.  Ct  346,  27  L. 
Ed.  1015.  [C]  'The  police  power  of  the  state,' 
says  Judge  Orlady  in  Com.  v.  Beatt}',  15  Pa. 
Super.  Ct.  5,  15,  'Is  difficult  of  definition,  but 
it  has  been  held  by  the  courts  to  be  the  right 
to  prescribe  regulations  for  the  good  order, 
peace,  health,  protection,  comfort,  conven- 
ience, and  morals  of  the  community,  which 
does  not  encroach  on  a  like  power  vested  in 
Congress  or  state  Legislatures  by  the  federal 
Constitution,  or  does  not  violate  the  provi- 
sions of  the  organic  law;  and  It  has  be&a 
expressly  held  that  the  fourteenth  amend- 
ment to  the  federal  Constitution  was  not 
designed  to  Interfere  with  the  exercise  of 
that  power  by  the  state  [citing  Powell  v. 
Penna.,  127  U.  S.  678,  S  Sup.  Ct  992,  1257, 
32  L.  Ed.  253;  Powell  v.  Commonwealth, 
114  Pa.  265,  7  AU.  913,  60  Am.  Rep.  350]. 
Its  essential  qoallty  as  a  governmental  agen- 
cy is  that  it  imposes  upon  persons  and  prop- 
erty burdens  designed  to  promote  the  safety 
and  welfare  of  the  public  at  large.  The  prin- 
ciple that  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process 
of  law,  was  embodied,  in  substance,  in  the 
Constitutions  of  nearly  all,  if  not  all,  of  the 
states  at  the  time  of  the  adoption  of  the 
fourteenth  amendment,  and  it  has  never  been 
regarded  as  Incompatible  with  the  principle, 
equally  vital,  because  equally  essential  to  the 
peace  and  safety  of  society,  that  all  prop- 
erty In  this  country  is  held  under  the  Implied 
obligation  that  the  owners'  use  of  it  shall 
not  be  injurious  to  the  community  [citing 
Boston  Beer  Co.  v.  Mass.,  97  U.  S.  25,  24  L. 
Ed.  989,  at  page  17  of  15  Pa.  Super.  Ct]. 
"The  state  still  retains  an  interest  in  his 
(the  wage  earner's)  welfare,  however  reclcless 
he  may  be.  The  whole  Is  no  greater  than  the 
sum  of  all  Its  parts,  and,  when  the  individn- 
al  health,  safety,  and  welfare  are  sacrificed, 
the  state  must  snfTer."  This  declaration  was 
adopted  by  the  United  States  Supreme  Court 
in  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup. 
Ct  383  [42  L.  £d.  780],  invalidating  a  state 
statute  which  limited  the  employment  of 
men  In  underground  mines,  smelting  works, 
etc,  to  eight  hours  a  day.'  By  the  decision 
from  wliich  we  have  Just  quoted.  It  was  held 
that  the  act  of  April  29,  1897  (P.  L.  30),  for- 
bidding the  employment  of  adult  women  for 
more  tlian  12  hours  a  day,  etc.,  was  not  in 
conflict  with  the  Constitution  of  Pennsyl- 
vania nor  with  the  federal  Constitution,  but 
was  a  valid  exercise  of  the  police  power  In 


the  interest  of  the  public  health,  evea  though 
it  referred  to  a  particular  class  of  the  pub- 
lic, viz.,  adult  women  engaged  In  the  kind  of 
emplofyment  mentioned  in  the  act  and  even 
though  it  did  indirectly  restrain  the  em- 
ploye's freedom  of  contract. 

"So,  also,  in  Commonwealth  y.  Brown,  8  Pa. 
Super.  Ct  339,  351,  352,  it  was  said  by  Judge 
Rice  that  'in  the  exercise  of  the  police  power 
of  the  state  it  (the  Legislature)  may  enact 
laws  in  the  interest  of  public  morals,  and  to 
protect  the  lives,  health,  and  safety  of  per- 
sons  following  specified  callings,  and  thus 
indirectly  interfere  with  freedom  of  con- 
tract'— 1.  e.,  with  individual  liberty  and  the 
right  to  acquire  avd  use  property.  But  of 
course,  such  classification  with  reference  to 
occupation  must  be  reasonable  and  dictated 
by  a  necessity  springing  from  manifest  pe- 
culiarities clearly  dlBtingulsbing  those  of  one 
class  from  each  of  the  other  classes,  and  im- 
peratively demanding  legislation  for  each 
class  separately  that  would  be  useless  and 
detrimental  to  the  others.  Laws  enacted  in 
pursuance  of  such  classification  and  for  such 
purposes  are,  properly  speaking,  neither  lo- 
cal nor  special.  They  are  general  laws  be- 
cause they  apply  alike  to  all  that  are  simi- 
larly situated  as  to  their  peculiar  nece^I- 
tles.  Ayars'  Appeal;  122  Pa.  266,  281,  16 
Atl.  366,  2  L.  R.  A.  577;  (Commonwealth  v. 
Gllligan,  195  Pa.  504,  610,  46  AQ.  124.  The 
point  we  desire  to  emphasize  here  Is  that  to 
be  a  valid  exercise  of  the  police  power  in  tlie 
interest  of  the  public  safety,  a  statute  need 
not  necessarily  be  applicable  to  the  whole 
body  of  the  general  public,  but  may  affect  a 
specified  class  only.  Thus  in  Holden  v.  Har- 
dy, 169  U.  S.  366,  393,  18  Sup.  Ct  383,  388,  42 
L.  Ed.  780,  it  was  said  by  our  highest  court, 
speaking  by  Mr.  Justice  Brown  that,  'while 
the  business  of  mining  coal  and  manufactur- 
ing iron  began  in  Pennsylvania  as  early  as 
1716,  and  In  Virginia,  North  Carolina,  and 
Massachusetts  even  earlier  than  this,  both 
mining  and  manufacturing  were  carried  on 
in  such  a  limited  way  and  by  such  primitive 
methods  that  no  special  laws  were  consider- 
ed necessary  prior  to  the  adoption  of  the 
Constitution  for  the  protection  of  the  opera- 
tives, but,  in  the  vast  proportions  which 
these  industries  have  since  assumed,  it  has 
been  found  that  they  can  no  longer  be  car- 
ried on  with  due  regard  to  the  safety  and 
health  of  those  engaged  in  them,  without 
special  protection  against  the  dangers  meoes- 
sarily  Incident  to  these  employments.  In 
consequence  of  this  laws  hare  been  enacted 
in  most  of  the  states  designed  to  meet  these 
exigencies  and  to  secure  the  safety  of  per- 
sons peculiarly  exposed  to  these  dangers. 
•  •  •  In  (states)  where  mining  is  the 
principal  Industry,  special  provision  is  made 
for  the  shoring  up  of  dangerous  walls,  for 
ventilation  shafts,  means  of  signaling  the 
surface,  for  the  supply  of  fresh  air,  and  the 
elimination  of  dangerous  gases,  etc.  •  •  • 
These  statutes  have  been  repeatedly  enforc- 
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ed  by  the  courts  of  the  several  states  their 
validity  assnined,  and,  so  far  as  we  are  in- 
formed, they  hare  been  uniformly  held  to  be 
constitotlonal.'  Mr.  Justice  Brown  then  re- 
fers to  certain  cases  where  such  laws  were 
held  to  be  constitutional  under  the  police 
power,  and  among  them  to  Commonwealth 
V.  Bonnell,  8  Phlla.  534,  In  which  the  late 
Judge  Harding  of  this  court  held  the  mine 
rentllaUon  act  of  March  3,  1870  (P.  L.  3),  to 
he  a  constitutional  exercise  of  the  police 
power. 

"So,  also,  tn  Chicago,  W.  &  V.  Ctoal  Co.  v. 
People^  181  111.  270,  54  N.  B.  061,  48  li.  R.  A. 
554,  a  provision  In  the  mining  act  of  that 
state  requiring  the  mlneowner  to  'pay  the 
fees  for  the  inspection  of  mines  by  a  state 
Insi>ector  was  held  to  be  valid  and  constitu- 
tional under  the  police  power,  though  its  ef- 
fect was  to  deprive  the  owner  of  property,  to 
wit,  the  money  required  to  be  paid  as  fees. 
It  was  there  said,  as  it  might  equally  well 
be  said  in  the  case  at  bar:  'The  mining  of 
coal  is  recognized  as  a  dangerous  and  haz- 
ardous business,  and  is  a  productive  Indus- 
try of  the  greatest  Importance.  For  many 
years  in  this  state  many  thousands  of  men 
hare  been  engaged  in  that  character  of 
work,  and  a  proper  safeguard  of  their  lives 
and  health  is  a  matter  of  so  great  interest 
and  necessity  that  no  subject  can  be  men- 
tioned where  there  Is  a  more  positive  neces- 
sity for  the  exercise  of  the  police  power  than 
in  seeking  to  subserve  their  safety.  •  •  • ' 
Speaking  of  the  payment  of  the  inspector's 
fees:  The  expense  thus  incurred  is  Imposed 
because  of  the  peculiar  dangers  of  the  sur- 
rounding situation  and  subserves,  not  only 
the  interest  of  the  miners,  but  alike  protects 
the  mlneowner;  and  hence  the  payment  of 
the  fee  (in  this  case,  the  leaving  of  coal  for 
a  barrier  pillar)  can  be  properly  imposed  up- 
on the  mlneowner  without  violating  any  pro- 
vision of  the  Constitution.'  That  case  was 
followed  by  Consolidated  Coal  Co.  v.  People, 
186  111.  134,  57  N.  E.  880,  56  L.  B.  A.  266, 
where  It  was  held  that  the  same  mining  act 
(which.  In  essentials,  is  similar  to  our  own) 
did  not  deny  to  mine  operators  the  equal 
protection  of  the  laws,  nor  take  their  prop- 
erty without  due  process  of  law  in  violation 
of  the  fourteenth  amendment  of  the  federal 
Constitution. 

"Still  closer  in  Its  facts  to  the  case  now 
before  us  is  Mapel  v.  John,  42  W,  Va.  80, 
24  S.  B.  608,  32  li.  B.  A.  800,  57  Am.  St  Rep. 
S39.  There  the  mining  act  in  question  pro- 
vided. Inter  alia,  that  'no  owner  or  tenant  of 
any  land  containing  coal  shall  open,  or  sink, 
or  dig,  excavate  or  work  in  any  coal  mine  or 
shaft  on  such  land,  within  five  feet  of  the 
line  dividing  said  land  from  that  of  another 
person  or  persons,  without  the  consent  in 
writing  of  every  person  Interested  in,  or 
having  title  to  such  adjoining  lands,'  etc. 
This  provision  was  Claimed  to  be  unconsti- 
tutional as  being  an  infringement  of  the 
rights  of  private  property.    It  was  held  to 


be  a  proper  exercise  of  the  police  power  and 
not  unconstitutional  in  the  res[>ect  claimed, 
the  court  saying:  'This  Is  no  undue  assump- 
tion of  the  right  to  apply  the  police  power 
to  a  subject  which  does  not  fall  within  it; 
for  regulations  (on  this  and  other  subjects 
mentioned)  have  long  been  recognized  as 
wholesome  and  reasonable,  and  as  fit  sub- 
jects for  the  exercise  of  the  police  power,  as 
tending  to  preserve  the  rights  of  the  citizen 
and  promote  the  welfare  of  the  common- 
wealth. The  mining  of  coal  is  one  of  the 
largest  industries  carried  on  in  the  state. 
In  mining  proper  support  and  ventilation  are 
necessary  •  •  •  for  the  health  and  safe- 
ty of  the  miner  engaged  In  a  dangerous  em- 
ployment, and  for  that  reason  the  public  wel- 
fare requires  It.  •  •  •  This  rib  of  solid 
coal  not  to  be  mined  into  by  either  of  the 
adjoining  owners  was  to  be  contributed  by 
each  in  equal  parts  for  the  mutual  benefit  of 
each,  for  the  protection  of  the  surface,  to 
secure  Independent  systems  of  ventilation, 
drainage,  and  workings,  and  In  aid  of  an 
industry  so  great  and  widely  diffused  that 
the  state  as  a  whole  is  interested  therein. 
•  •  •  This  regulation  works  no  hardship 
on  one  for  the  beueflt  of  another,  but  Is  Im- 
partial, just,  and  reasonable.  Imposing  a 
common  burden  for  the  benefit  of  all  such 
owners.' 

"The  police  power  is  distinguished  from 
the  right  of  eminent  domain  in  that  the 
state  by  exercising  the  latter  right  takes 
private  property  for  public  use,  thereby  en- 
titling the  owner  to  compensation  under  the 
Constitution,  while  the  police  power,  found- 
ed as  it  Is  on  the  maxim,  'Sic  utere  tuo  ut 
allenum  non  Isedas,'  is  exerted  to  make  that 
maxim  effective  by  regulating  the  use  and 
enjoyment  of  property  by  the  owner,  or,  If 
he  Is  deprived  of  his  property  altogether,  It 
is  not  taken  for  public  use,  but  rather  de- 
stroyed in  order  to  conserve  the  safety,  mor- 
als, health,  or  general  welfare  of  the  public, 
and  In  neither  case  is  the  owner  entitled  to 
compensation,  for  the  law  either  regards  his 
loss  as  dunmum  absque  injuria,  or  considers 
him  sufficiently  compensated  by  sharing  In 
the  general  (and,  In  this  case,  also  the  spe- 
cific) benefits  resulting  from  the  exercise  of 
the  police  power.  22  Am.  ft  Bug.  Ency.  of 
Law   (2d  Ed.)  916,   and  cases   there  dted. 

[1]  "For  example,  in  the  case  at  bar,  the 
state  does  not  take  the  coal  In  the  barrier 
pillar  and  convert  it  to  a  public  use,  but 
leaves  it  In  the  ownership  and  possession  of 
the  adjoining  mlneowners.  The  coal  Itself 
Is  not  taken.  The  property  right  affected  by 
the  statute  Is  not  ownership,  but  use,  of  the 
material  thing — the  right  to  mine  It  out 
Nor  does  the  state  take  that  right  for  pub- 
lic use.  The  act  does  not  transfer  the  right 
to  mine  out  the  coal  from  the  owner  to  some 
one  else  for  the  public  benefit,  but  prohibits 
that  right  from  being  exercised  by  any  one — 
that  is,  destroys  It,  to  prevent  a  possible 
calamity,  to  wit,  the  fiooding  of  mines,  and 
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to  protect  the  lives  of  that  class  of  tbe  gen- 
eral public  whose  safety  would  be  thereby 
endangered,  and  Incidentally  to  conserve  the 
mine  property  of  the  owners  themselves.  In 
this  latter  aspect  of  the  case  the  destruction 
of  the  right  to  mine  the  coal  bears  some 
analogy  to  the  destruction  of  buildings  to 
prevent  another  sort  of  calamity — a  con- 
flagration. True,  in  tbe  latter  case  tbe  dis- 
aster Is  Imminent,  while  here  it  is  uncertain ; 
BO  that  perhaps  a  closer  analogy  in  that  re- 
spect would  be  the  statute  law  requiring  fire 
escapes  to  be  placed  on  certain  structures  in 
order  to  avert  a  possibly  remote  catastrophe. 
Such  laws  were  held  to  be  a  valid  exercise 
of  the  police  power  of  the  state  In  Fidelity 
Insurance  Trust  &  Safe  Dep.  Co.  v.  Frlden- 
berg,  175  Pa.  500,  507,  508,  84  Aa  848,  62 
Am.  St  Rep.  851. 

[2,  8)  "The  enactment  here  In  question  does 
not  authorize  a  taking  of  property  for  pub- 
lic use,  is  not  an  exercise  of  the  right  of 
eminent  domain,  aud  therefore  is  not  uncon- 
stitutional, because  of  failure  to  provide  for 
compensation;  but  it  regulates  the  use  of 
tangible  property— the  coal  In  the  pillar — 
by  requiring  the  owner  to  use  It  (negatively 
by  leavbig  It  unmlned)  as  not  to  injure  the 
rights  of  others,  or,  in  another  aspect  of  the 
case,  does  not  affect  tangible  property  at  all, 
but  destroys  an  intangible  property  right 
(that  of  mining  out  the  pillar  coal)  In  the 
Interest  of  the  public  safety.  In  either  case 
it  is,  in  our  opinion,  an  exercise  of  the  police 
power.  Justified  by  the  circumstances,  and 
not  violative  of  either  the  state  or  the  fed- 
eral Constitution. 

"By  agreement  of  counsel  this  case  Is  to 
be  determined  as  upon  final  hearing,  the 
depositions  taken  for  use  on  motion  to  con- 
tinue the  preliminary  injunction  to  be  con- 
sidered as  evidence  produced  In  open  court 
on  such  hearing.  In  pursuance  of  this  agree- 
ment of  counsel,  and  upon  admissions  con- 
tained In  the  answer,  and  from  the  testimo- 
ny, we  make  the  following  findings  of  fact: 

"(1)  The  plaintiff  is  the  mine  inspector  of 
the  ninth  subdistrict  of  the  first  anthracite 
coal  inspection  district  of  Pennsylvania;  and 
the  Plymouth  Coal  Company,  defendant,  and 
the  Lehigh  &  WUkes-Barre  Coal  Company 
are  mining  corporations  of  this  common- 
wealth, each  employing  more  than  ten  per- 
sons. 

"(2)  The  said  two  coal  companies  are  the 
owners,  proprietors,  lessees,  and  occupiers  of 
adjoining  coal  properties  In  the  borough  of 
Plymouth,  Luzerne  county.  Pa.,  and  within 
the  limits  of  the  said  subdistrict  of  the  first 
anthracite  coal  inspection  district 

"(3)  The  plaintiff  as  mine  inspector  gave 
to  the  president  of  tbe  defendant  company  a 
written  notice  dated  August  31,  1909,  stating 
that  a  meeting  would  be  held  at  the  former's 
office  on  September  2,  1009,  for  the  purpose 
of  deciding  upon  the  width  of  a  bouudui-y 
pillar  of  coal  to  be  left  between  the  coal  prop- 
erties of  the  said  two  companies,  pursuant 
to  the  provisions  of  section  10  of  article  3  of 


the  anthracite  mining  act  of  iSSl,  a  copy  of 

said  section  being  embodied  In  the  notice,  and 
requested  that  the  defendant's  engineer  be 
instructed  to  attend  such  meeting  to  consult 
with  the  engineer  of  the  Lehigh  &  Wilkes- 
Barre  Coal  Company  for  the  purpose  afore- 
said. 

"(4)  The  defendant  company  declined  to 
permit  Its  engineer  to  attend  such  meeting, 
and  refuses  to  leave  any  unmlned  coal  as 
part  of  a  boundary  pillar  between  Its  coal 
property  and  that  of  the  Lehigh  &  WUkes- 
Barre  Coal  Company,  claiming  a  legal  right 
to  mine  to  the  boundary  line  of  Its  property, 
and  denying  the  constitutionality  of  section 
10,  art  3,  of  the  said  mining  act 

"(6)  No  determination  of  the  width  of  or 
necessity  for  such  boundary  pillar  had  been 
made,  as  required  by  tbe  act,  up  to  the  time 
of  filing  tbe  bill  in  this  case,  nor  has  It  been 
made  since,  so  far  as  the  court  is  advised. 

"Conclusions  of  Law. 

"(1)  Section  10  of  article  3  of  the  anthra- 
cite mining  act  of  June  2,  1S91  (P.  L,  183). 
is  a  valid  exerclRe  of  the  police  power  of  the 
state,  and  is  not  in  confilct  with  the  Constitu- 
tion of  the  United  States  nor  with  the  Con- 
stitution of  Pennsylvania. 

"(2)  That  enactment  requires  a  boundary 
pillar  of  coal  to  be  left  unmlned  between  the 
mine  workings  of  the  defendant  company  and 
the  Lehigh  &  WUkes-Barre  Coal  Company 
of  such  width  as  the  proper  mine  inspector 
and  the  engineers  of  the  said  two  companies 
shall  deem  necessary  to  the  safety  of  the  men 
employed  in  either  mine  in  case  the  other 
should  be  abandoned  and  alloXved  to  fill  with 
water,  unless,  after  due  Investigation  and 
consultation,  they  shall  decide  that  no  such 
barrier  pillar  Is  required  to  insure  the  safety 
of  such  employes  upon  the  happening  of  the 
contingency  stated  in  the  act  The  same  act 
requires  the  making  by  said  engineers  and 
inspector  of  dupUcate  surveys  of  the  face  of 
tbe  workings  along  such  pUlar,  and  the  filing 
of  a  copy  of  the  same  with  the  owners  of 
the  adjoining  properties  and  with  the  mine 
inspector. 

"(3)  The  preliminary  injunction  heretofore 
granted  should  be  continued  until  the  wldtb 
of  such  a  boundary  pillar,  or  the  absence  of 
necessity  for  one,  shall  have  been  determined 
by  said  inspector  and  engineers  and  surveys 
made  and  filed  as  required  by  the  act,  or  un- 
til they  shall  duly  decide  that  no  such  pillar 
is  needed  for  the  safety  of  the  employte  of  ei- 
ther mine. 

"(4)  The  costs  of  this  proceeding  should  be 
paid  by  the  defendant." 

Argued  before  FELL,  C.  T.,  and  MESTBE- 
ZAT,  POTTEB,  ELKIN,  and  MOSCHZISK- 
ER,  JJ. 

Wm.  C.  Price,  F.  W.  Wheaton,  and  John  T. 
Lenahan,  for  appellant  Evan  O.  Jones  and 
Thomas  H.  Atherton,  for  the  Commonwealth. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed  on  the  opinion  of  Judge  Ferrla. 
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COMMONWEAI/TH  ex  reL  SHEMP  et  aL  ▼. 
VANDBGRirr   et   al. 

(Sapieme  Court  of  Peniuylranla.    May  23, 
1911.) 

1.  OoBPOBATioirB  (i  283*)  —  Stockholdkbs  — 
Mketihob— Election  of  OmcEBs. 

Eighteen  hundred  and  eighty-aeven  sharea 
in  a  corporation  were  represented  at  an  annual 
meeting  of  stockholders  out  of  a  total  of  2,081 
ODtstanding.  After  the  election  of  a  chairman 
at  the  meeting  by  a  viva  voce  vote,  some  of  the 
stockboldera  demanded  that  a  stock:  rote  be  tak- 
eo  for  the  chairman,  and,  on  the  refusal  of  this 
demand,  they  withdrew  for  the  purpose  of  break- 
ing the  quorum.  After  their  withdrawal,  992 
shares,  all  of  thoae  remaining,  were  voted  for 
officers  elected  for  the  ensuing  year.  Held,  that 
the  dection  was  valid,  and  tliat  the  withdraw- 
ing members  had  no  right  to  maintain  quo  war- 
ranto proceedings  to  oust  the  officers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  283.*] 

2.  COHFOSATIONS    (I    196*)  —  STOCKHOLDKBS  — 
MEKTIHG8— QOOBUM . 

A  corporate  by-law  providing  that  the  bold- 
en  of  a  majority  of  the  stock  shall  constitute  a 
qnonim  for  the  transaction  of  business  at  any 
regular  or  special  meeting,  and,  if  no  quorum  be 
present  at  any  meeting  so  called,  a  less  number 
may  meet  and  adjourn  from  time  to  time  till 
a  quorum  be  present,  does  not  authorize  a  por- 
tion of  the  stockholders  to  withdraw  from  a 
meeting  in  order  to  break  a  qubrum. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  744;  Dec.  Dig.  |  195.*] 

3.  CoBPOR^noNs  ({  67*)— By-Laws— Bfi»ct. 

The  by-laws  of  a  corporation  when  duly 
enacted  are  written  into  the  charter  and  are  a 
part  of  the  fundamental  law  of  the  corporation, 
binding,  not  only  on  the  corporators  and  the  cor^ 
poration,  but  on  those  dealing  with  it. 

[E}d.  Note.— For  other  cases,  see  Corporations, 
CenL  Dig.  {{  157-159;   Dec.  Dig.  I  57.*] 

4.  COKPOBATIONB   (S    195*)  —  Stockholdebs — 
MEmKGS. 

Stockholders  attending  an  annual  meeting, 
and  then  without  cause  voluntarily  withdraw- 
ing, are  in  no  t>etter  position  than  those  who 
voluntarily  absent  themselves  in  the  first  in- 
stance. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  744;   Dec  Dig.  i  195.*] 

6.  COBPOBATIOHB   ({  283*)— Officeks  —  Elec- 
TioH— Time  fob  Holdiho  Elections. 

The  duty  of  holding  an  annual  election  of 
officers  of  a  corporation  being  imposed  by  stat- 
ute, and  the  time  and  place  for  holding  it  being 
fixed  by  the  by-laws,  the  duty  as  to  the  time 
and  ^lace  of  holding  the  election  is  quite  as  im- 
perative as  the  provision  relating  to  the  amount 
of  stock  necessary  to  constitute  a  quorum. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  11  1196-1206,  1207-1235;  Dec.  Dig. 
1283.*] 

8.  Cobpobations  (|  195*)  —  Stockholdebs — 

Mektings— Depbivatiow  of  Right  to  Votb. 

A  stockholder  not  voting  cannot  get  relief 

from  the  court  if  he  voluntarily  refrain  from 

voting  if  he  had  an  opportunity,  and  his  claim 

of  ri^t  to  vote  was  not  excluded. 
[Ed.  Note.— For  other  cases,  see  Corporations, 

Cent.  Dig.  H  746,  746;  Dec.  Dig.  i  196.*] 

7.  Cobporationb  ({  106*)  —  Stockholdkbs  — 
MKEnNoB  — Withdbawal   or   Stookhold- 

EB8. 

Not  even  the  majority  of  the  stockholders 
of  a  corporation  can  capriciously  withdraw,  aft- 


er an  annual  meeting  Is  legally  organized,  for 
the  very  pnrpoae  of  breaking  a  quorum,  and  ob- 
tain relief  from  the  conrts  on  the  ground  that 
a  quorum  was  not  present  when  ue  act  com- 
plained of  was  done;  the  act  of  a  majority  of 
those  present  at  a  legally  constituted  meeting 
being  tlie  act  of  the  corporation,  though  less 
than  a  majority  of  the  total  number  of  the 
stockholders  or  shares. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  744;  Dec.  BigTi  196.*] 

8.  Cobpobationb  (S  196*)  —  Stockholdkbs — 
Mketinqs— Mode  of  Voting. 

Corporate  stockholders  may  at  an  annual 
meeting  select  a  chairman  by  a  viva  voce  vote, 
where  there  ia  no  statute  or  by-law  to  the  con- 
trary; a  stock  vote  not  being  necessary. 

[Eld.  Note.— BVr  other  cases,  see  Corporations, 
Cent  Dig.  H  746,  74«;  Dec.  Dig.  S  196.*] 

9.  CoBPOBATiONB   ({    196*)  —  Btockholdkbs* 
Meetings— Election  of  Chaibman. 

Even  if  a  stock  vote  were  demandable  for 
the  election  of  chairman  at  an  annual  stockhold- 
ers' meeting,  a  request  therefor  coming  after  the 
organization  has  been  efFected  ia  too  late. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §i  745,  746;  Dec.  Dig.  f  196.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Quo  warranto  by  the  Commonwealth,  on 
the  relation  of  Jerome  H.  'Sbelp  and  others, 
against  Asa  W.  Vandegrlft  and  others.  From 
a  Judgment  for  respondents,  relators  appeal. 
Affirmed. 

Magill,  X,  fonnd  the  facta  to  be  as  fol- 
lows: 

"This  matter  Is  before  the  court  on  demur- 
rer by  relators  to  answers  filed  by  respond- 
ents to  an  li'<"ormatlon  for  quo  warranto. 
The  answers  in  question  are  responsive  and 
under  oath,  and  by  the  demurrers  filed  the 
statements  contained  therein  are  admitted  to 
be  true.  Upon  the  pleadings  it  appears  that 
an  annual  meeting  of  the  stockholders  of  the 
Philadelphia  Veneer  &  Lumber  Company,  In- 
corporated, was  held  January  20, 1910,  at  the 
time  and  place  prescribed  by  the  by-laws, 
which  meeting  was  attended  by  11  stockhold- 
ers owning  1,887  shares  of  a  total  issue  of 
2,081  shares.  Four  of  the  relators,  Jerome 
H.  Shelp,  S.  S.  Koller,  Stanley  S.  Shelp,  and 
Charles  H.  Kunkel,  were  present  at  the  meet- 
ing. Article  10,  g  3,  of  the  by-laws  of  the 
corporation,  provides:  The  holders  of  a  ma- 
jority of  the  stock  issued  sliall  constitute  a 
quorum  for  the  transaction  of  business  at 
any  regular  or  special  meeting.  If  no  quorum 
be  present  at  any  meeting  so  called,  a  less 
number  may  meet  and  adjourn  from  time  to 
time,  until  a  quorum  be  present*  A  quorum 
was  present  at  the  meeting  which  was  duly 
organized,  and  at  which  Asa  W.  Vandegrlft, 
one  of  the  respondents,  was  elected  chair- 
man. As  shown  by  the  answer,  after  the 
election  of  the  chairman,  Stanley  S.  Shelp, 
one  of  the  relators,  requested  that  a  new 
election  for  chairman  of  the  meeting  be  had 
by  stock  vote.  He  was  Informed  by  the  chair- 
man that  his  request  was  too  late  as  the 
meeting  had  already  elected  its  chairman. 
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and  tbereupon,  without  appealing  from  the 
decision  of  tlie  cEair,  or  taking  any  ottier 
method  of  questioning  the  ruling,  said  Stan- 
ley S.  Sheip,  Jerome  H.  Sheip,  S.  S.  Koller, 
and  Ctiarles  H.  Kunlcel,  the  relators,  with- 
drew from  the  meeting,  having  prevlonsly 
notified  the  chairman  that^  unless  they  were 
permittei3  to  have  a  new  election  by  stock 
vote  on  the  question  of  chairman,  they  would 
withdraw  tor  the  purjwse  of  making  no 
quorum,  and  prevent  the  further  transaction 
of  business.  After  the  relators  above  named 
had  withdrawn  from  the  meeting  those  re- 
maining proceeded  to  an  election,  and  re- 
spondents were  elected  to  the  several  office 
as  set  forth  in  the  information  and  answer, 
the  chairman  having  first  appointed  a  Judge 
and  two  tellers  to  conduct  the  election,  who 
were  duly  sworn,  etc.,  at  which  election,  as 
shown  by  the  answer,  992  votes  were  cast 
for  each  of  the  candidates,  being  a  majority 
of  the  total  numbor  of  shares  represented  at 
the  meeting  at  the  time  of  organization,  but 
less  than  a  majority  of  the  whole  number 
of  shares  issued.  It  is  evident  that  the  dif- 
ficulty arose  through  the  efforts  of  two  fac- 
tions of  the  stockholders  to  secure  control 
of  the  offices  of  the  corporation,  and  the  re- 
lators, Jerome  H.  Sheip,  S.  S.  KoUer,  Stan- 
ley S.  Sheip,  and  Charles  H.  Kunkel,  clearly 
appear  to  have  withdrawn  from  the  meeting 
for  the  sole  purpose  of  preventing  an  election, 
and,  having  done  so,  they  subsequently  called 
a  special  meeting  of  the  stockholders  on  Feb- 
ruary 11, 1910,  for  the  purpose  of  electing  of- 
ficers, and  at  an  election  held  on  that  date 
by  themselves,  and  acting  through  proxies 
for  other  stockholders,  elected  themselves  as 
officers  of  the  corporation.  This  meeting  was 
<».lled  by  them,  or  some  of  them,  upon  the 
assumption  that  they  at  the  time  of  the  call 
for  the  special  meeting  continued  to  be  di- 
rectors of  the  corporation  by  virtue  of  their 
election  in  the  previous  year,  and  that  they 
held  over  as  such  directors  by  reason  of 
the  alleged  fact  that  the  directors  elected  at 
the  meeting  of  January  20,  1910,  were  not 
duly  and  properly  elected." 

Argued  before  FErj:^  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZISK- 
ER,  JJ. 

Alex.  Simpson,  Francis  Shunk  Brown, 
and  Ira  Jewell  Williams,  for  appellants. 
Frederick  J.  Shoyer  and  Henry  Arronsoik,  for 
appellees. 

EI/KIN,  J.  [1]  This  is  a  proceeding  by 
quo  warranto  to  test  the  right  of  respondents, 
«r  either  of  them,  to  hold  the  respective  of- 
fices of  president,  vice  president,  secretary 
and  treasurer,  and  director  of  a  certain  cor- 
poration named  in  the  suggestion  for  the 
writ  The  controversy  grows  out  of  alleged 
irregularities  in  holding  the  annual  mating 
of  stockholders  for  the  purpose  of  Meeting 
a  board  of  directors.  If  this  meeting  was 
regularly  organized  in  the  first  instance  with 
a  quorum  present,  and  subsequently  some  of 


the  sbarebolders  for  the  purpose  of  breaking 
the  quorum  and  preventing  an  election  at  the 
time  and  place  fixed  by  the  by-laws,  ca- 
priciously and  without  Just  cause  withdrew, 
the  decision  of  the  questions  raised  by  this 
appeal  under  the  great  weight  of  authority 
must  be  adverse  to  the  contentions  of  appel- 
lants. 

[2]  The  by-laws  of  the  corporation  in  ques- 
tion provide,  inter  alia,  as  follows:  "The 
holders  of  a  majority  of  the  sto'ck  issued  shall 
constitute  a  quorum  for  the  transaction  of 
business  at  any  regular  or  special  meeting. 
If  no  quorum  be  present  at  any  meeting  so 
called  a  less  number  may  meet  and  adjourn 
from  time  to  time  until  a  quorum  be  pres- 
ent." 

[3]  It  is  argued  for  appellants  that  the  by- 
laws of  a  corporation,  when  duly  enacted, 
are  written  into  the  charter  and  are  a  part 
of  the  fundamental  law  of  the  corporation, 
binding,  not  only  upon  the  corporators  and 
the  corporation,  but  upon  those  dealing  with 
it  With  this  proposition  we  can  have  no 
quarrel  because  it  is  settled  law  under  the 
authority  of  our  own  cases.  Millward-Cliff 
Cracker  Co.'s  Estate,  161  Pa.  157,  28  Atl. 
1072;  Wayne  Title  &  Trust  Co.  v.  Electric 
Railway  Co.,  191  Pa.  90,  43  Atl.  135;  Worth- 
ington  V.  Electric  Railway  Co.,  195  P&.  211. 
45  Atl.  927.  It  Is  contended  that  the  legal 
effect  of  the  by-law  under  consideration  in 
the  present  case  is  to  require,  not  only  a 
majority  of  the  stock  issued  to  be  represent- 
ed when  the  meeting  is  organized,  but  that 
no  business  can  be  transacted  if  at  any  time 
after  the  organization  and  during  the  course 
of  the  meeting  a  sufficient  number  of  share- 
holders withdraw  to  reduce  the  number  of 
shares  remaining  below  the  amount  neces- 
sary to  constitute  a  quorum.  In  other  words, 
that  the  plain  meaning  of  the  by-law  is  that 
no  corporate  act  can  be  done  except  at  a 
time  when  a  majority  of  the  stock  issued  is 
present.  The  second  provision  of  the  by-law 
is  called  to  our  attention  for  the  purpose  of 
strengthening  the  argument.  If  no  quorum, 
be  present  a  less  number  may  meet  and 
adjourn  from  time  to  time  until  a  quorum  is 
secured.  This  provision  ot  the  by-law,  it  is 
argued,  must  be  read  in  the  light  of  the  or- 
dinary rules  of  parliamentary  practice,  which 
means  that  if  at  any  time  the  number  pres- 
ent becomes  less  than  a  quorum,  there  is  no 
power  to  do  anything  except  to  adjourn  until 
a  quorum  be  present  As  correct  statements 
of  general  principles  of  law,  many  of  these 
propositions  cannot  be  gainsaid.  The  valid- 
ity of  a  corporate  act  is  as  a  general  rule 
tested  by  the  requirements  of  the  by-laws, 
and,  when  there  is  a  positive  direction  to  do 
an  act  in  a  particular  way  or  in  some  specific 
formal  manner,  failure  to  observe  the  re- 
quirements imposed  by  the  by-laws  may,  and 
as  a  rule  does,  render  the  act  invalid.  In 
the  present  case  several  things  must  l>e  taken 
into  consideration  in  disposing  of  the  ques- 
tions raised.    In  the  first  place^  the  by-laws 
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do  not  provide  bow  many  shares  of  stock 
shall  be  required  to  be  voted  In  order  to 
make  a  valid  election  of  members  of  the 
board  of  directors.  The  by-laws  only  pro- 
vide how  much  stock  shall  be  present  at  the 
meeting  to  constitute  a  quorum.  As  an  Il- 
lustration, there  were  2,081  shares  issued 
and  outstanding  in  the  present  case  at  the 
date  of  the  annual  meeting.  To  cons^tltute  a 
quorum  It  was  necessary  to  have  at  least 
1,041  shares  present,  and.  If  there  had  only 
been  that  amount  of  stock  represented,  521 
shares  wonid  have  been  sufficient  to  carry 
the  election  of  each  director.  The  learned 
court  below  has  found  as  a  fact  that  092 
shares  were  voted  for  each  of  the  respond- 
enta  Appellants  undertake  to  show  by  the 
figures  that  this  was  an  erroneous  finding. 
The  discrepancy  may  be  explained  upon  the 
theory  that  some  shares  were  voted  when 
the  ballot  was  taken  that  had  not  been  not- 
ed at  the  convening  of  the  meeting.  How- 
ever, in  the  view  we  take  of  the  case,  the 
discrepancy  pointed  out  is  Immaterial. 
Whether  respondents  received  992  or  a  less 
number  of  votes,  they  received  not  only  a 
majority  of  the  votes  represented  by  the 
<tock  voted,  but  the  entire  vote  of  all  the 
shares  participating  In  the  election.  When 
appellants  withdrew  from  the  meeting  and 
refused  to  participate  in  the  election,  they 
forfeited  the  right  to  have  their  stock  count- 
ed in  the  election  of  a  board  of  directors. 
They  must  stand  or  fall  on  the  ground  that 
th^  had  the  legal  right  to  withdraw  and  re- 
fuse to  imrtldpate  in  the  meeting,  and  when 
tbey  did  so  withdraw,  thus  leaving  less  than 
a  majority  of  all  the  stock  issued  remaining 
n-hen  the  final  ballot  was  taken,  the  election 
of  the  respondents  was  invalid  because  a 
quorum  was  not  then  present.  This  brings 
OS  to  the  pinch  of  the  case. 

When  the  meeting  convened,  1,887  shares 
out  of  2,081  were  represented  in  person  or 
by  proxy.  This  was  846  shares  more  than 
were  required  to  constitute  a  quorum.  A  ma- 
jority of  all  the  stock  issued  being  represent- 
ed, it  was  clearly  the  duty  of  those  present 
to  organize  the  meeting  and  proceed  with 
the  election.  This  was  done.  The  president 
called  the  meeting  to  order  and  directed  the 
secretary  to  note  those  present  and  the  num- 
ber of  shares  represented  either  in  person  or 
by  proxy.  He  then  stated  to  the  meeting 
that  tlie  first  business  in  order  was  the  nom- 
ination and  election  of  a  chairman.  Two 
nominations  were  made,  one  by  the  relators 
and  the  other  by  the  respondents.  A  motion 
to  dose  the  nominations  was  then  made  and 
carried.  Without  objection  from  any  one  the 
meeting  proceeded  to  elect  a  chairman  by  a 
viva  voce  vote,  with  the  result  that  Mr.  Van- 
d^rift  was  declared  elected.  There  was  no 
'.-an  for  a  division  or  a  poll  of  the  vote.  A't- 
er  the  diairman  had  been  thus  declared  elect- 
pd,  one  of  the  appellants  requested  that  a 
Dew  election  by  stock  vote  be  held.  The 
cbairman  announced  that  the  request  came 


too  late,  as  the  meeting  had  already  been 
organized.  No  appeal  was  taken  from  the 
ruling  of  the  chairman,  but  the  stockholder 
who  made  the  request  stated  that,  if  a  new 
election  of  a  cbairman  by  stock  vote  was 
not  allowed,  the  faction  represented  by  him 
would  withdraw  for  the  purpose  of  breaking 
a  quorum  and  to  prevent  any  further  busi- 
ness being  transacted.  In  accordance  with 
the  suggestion  made,  they  did  withdraw  and 
refused  to  participate  in  the  election  of  a 
board  of  directors  at  that  meeting.  Before 
withdrawing,  they  were  notified  that  the 
election  of  directors  would  be  by  stock  vote. 
After  their  withdrawal,  the  meeting  having 
already  been  organized,  those  stockholders 
who  remained  proceeded  In  a  regular  and  or- 
derly manner  with  the  election.  A  judge  and 
two  tellers  were  appointed  and  duly  sworn 
to  perform  their  duties  according  to  law. 
Nominations  were  made  in  the  regular  way 
and  a  stock  vote  by  ballot  taken  with  the 
result  that  992  shares  were  returned  as  hav- 
ing been  voted  for  each  of  the  appellees,  who 
were  declared  duly  elected  directors. 

The  case  therefore  turns  upon  the  ques- 
tion of  the  right  of  the  appellants  to  with- 
draw from  the  annual  meeting  under  the 
circumstances  hereinbefore  referred  to  for 
the  purpose  of  breaking  a  quorum.  Fortu- 
nately we  are  not  left  in  the  position  of 
groping  our  way  in  the  dark  for  an  answer, 
but  have  the  light  of  credible  authority  as 
our  guide.  2  Cook  on  (Corporations  (6tb 
Ed.)  i  606,  among  other  things,  says :  "After 
the  meeting  is  organized,  the  majority  can- 
not withdraw  and  organize  another  meeting. 
Where  a  part  of  the  stockholders  secede 
from  the  meeting  and  bold  another  on  the 
pretext  of  disorder,  but  in  fact  by  reason 
of  a  previously  designed  plan,  the  election  by 
the  seceders  is  not  legal."  1  Thompson  on 
Corporations  (2d  Bd.)  §  910,  states  the  rule 
In  the  following  language:  "If  a  meeting  Is 
once  organized  and  all  parties  have  partici- 
pated, no  person  or  faction  can  then,  by  re- 
fusing to  vote  or  by  withdrawing,  thereby 
defeat  the  organization  or  render  the  pro- 
ceedings invalid,  and  neither  can  seceders 
organize  another  meeting  and  hold  a  valid 
election.  Even  a  majority  cannot  withdraw 
after  the  meeting  is  organized  and  hold  a 
valid  election."  1  Savldge  on  the  Formation 
and  Management  of  Corporations  in  Pennsyl- 
vania, (  725,  expresses  the  view  that:  "It 
seems,  after  a  meeting  of  a  corporation  Is 
organized,  the  majority  cannot  withdraw 
and  organize  another  meeting  unless  It  ho 
done  In  good  faith  to  escape  disorder."  Mr. 
Justice  Mercur  in  the  Appeal  of  Gowen,  10 
Wkly.  Notes  Cas.  65,  speaking  for  this  court, 
said:  "Those  who  voluntarily  absent  them- 
selves from  a  meeting  duly  called  for  an 
election  must  recognize  the  validity  of  an 
election  regularly  made  by  those  who  do  at- 
tend. Such  absentees  present  no  ground  for 
relief  from  their  misfortune  or  their  folly." 

[4]  Stockholders   who   attend  a   meeting. 
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and  tben  without  cause  Tolimtarlly  with- 
draw, are  In  no  better  position  tban  those 
who  voluntarily  absent  themselves  In  the 
first  Instance.  In  Com.  ex  rel.  Langdon  t. 
Patterson,  1S8  Pa.  476,  27  Atl.  908,  Mr.  Jus- 
tice Mitchell,  in  discussing  the  rights  of 
stockholders  to  organize  a  meeting  under 
facts  somewhat  similar  to  those  in  the  case 
at  bar,  said,  inter  alia:  "The  call  to  wltb> 
draw  was  not  to  all  the  stockholders,  or 
even  to  all  desiring  an  orderly  and  legal  elec- 
tion, but  to  the  party  of  the  relator,  and  was 
so  understood,  both  by  themselves  and  the 
others.  It  was  without  any  Justification  In 
law,  end  there  was  no  sufiScient  evidence  to 
submit  to  the  jury  In  that  behalf."  In  the 
present  case  there  was  no  justification  lu 
law  for  the  withdrawal,  and  the  call  was, 
not  to  all  the  stockholders,  but  to  the  party 
of  the  relators.  There  was  no  disorder  of 
any  kind,  and,  as  we  see  It,  nothing  to  be 
gained  by  the  withdrawal  except  to  break 
a  quorum,  and  this  is  not  a  sufficient  cause. 
Even  the  majority  after  the  regular  and 
legal  organization  of  the  meeting  did  not 
have  the  right  to  capriciously  and  without 
justifiable  cause  withdraw  for  the  declared 
purpose  of  breaking  a  quorum  in  order  to 
prevent  an  election. 

[5]  In  this  connection,  It  Is  worthy  of  com- 
m«it  that  the  duty  of  holding  an  annual 
election  Is  Imposed  by  statute,  and  the  time 
and  place  for  holding  it  are  fixed  by  the  by- 
laws. The  duty  as  to  the  time  and  place  of 
holding  the  election  Is  quite  as  Imperative 
as  the  provision  relating  to  the  amount*  of 
stock  necessary  to  constitute  a  quorum.  It 
was  not  only  the  privilege  of  appellants 
to  participate  In  the  annual  election  of  di- 
rectors, but  it  was  a  duty,  imposed  by  law 
upon  them.  They  should  have  remained  In 
the  meeting  to  exercise  their  privileges  and 
perform  their  duties.  When  they  did  not  do 
so,  but  without  sufficient  cause  withdrew, 
they  are  not  in  position  to  complain  about 
the  acts  of  those  who  remained  and  perform- 
ed their  duties  in  a  regular  and  lawful  man- 
ner. 

[I]  A  stockholder,  not  voting,  cannot  get 
relief  from  the  courts  If  he  voluntarily  re- 
frain from  voting,  if  he  had  an  opportunity, 
and  his  claim  of  right  to  vote  was  not  ex- 
cluded. State  v.  Chute,  34  Minn.  135,  24 
N.  W.  853.  In  the  case  at  bar  the  right  of 
appellants  to  vote  their  stock  at  the  election 
for  directors  was  not  denied.  They  could 
have  remained  In  the  meeting  and  voted 
their  stock  for  candidates  of  their  own  selec 
tlon.  In  the  Argus  Printing  Co.  Case,  1  N. 
D.  434,  48  N.  W.  847,  12  L.  R.  A.  781,  26 
Am.  St.  Rep.  639,  the  court.  In  discussing 
this  question,  said:  "A  minority  must  have 
a  right  to  Insist,  after  a  meeting  Is  organiz- 
ed, the  majority  shall  not  withdraw  from  It 
and  organize  another  meeting  at  which  the 
minority  must  appear  or  lose  their  rights. 


Once  concede  the  right,  and  there  Is  no  limit 
to  the  number  of  wrecked  meetings  which 
may,  at  the  caprice  of  a  majority,  precede 
the  transaction  of  any  business." 

[7]  We  have  given  due  consideration  to 
the  very  able  argument  of  learned  counsel 
for  appellants,  and  have  examined  with  an 
open  iiD^nd  all  of  the  authorities  and  deci- 
sions relied  on  to  support  it,  but  have  not 
been  convinced  of  the  wisdom  or  necessity 
of  applying  the  no  quorum  rule  to  the  facts 
of  the  present  case.  In  our  opinion  the 
sounder  and  safer  rule,  as  above  indicated, 
is  that  even  a  majority  cannot  capriciously 
withdraw  after  the  meeting  Is  legally  or- 
ganized for  the  very  purpose  of  breaking  a 
quorum,  and  then  ask  the  courts  for  relief 
on  the  ground  that  a  quorum  was  not  pres- 
ent when  the  act  complained  of  was  done. 
Where  there  is  a  legally  constituted  meeting, 
the  acts  of  a  majority  of  those  present  are 
the  acts  of  the  corporation,  though  such  ma- 
jority Is  less  than  a  majority  of  the  total 
number  of  stockholders  or  shares.  6  Am.  A 
Eig.  Blncy.  of  Law  (2d  B3d.)  1004.  In  the 
present  case  there  was  a  legally  constituted 
meeting  when  the  chairman  was  elected  be- 
cause several  hundred  shares  more  than  a 
majority  of  all  the  stock  issued,  as  the  by- 
law required,  was  present  before  an  organi- 
zation was  attempted. 

[8]  When  no  provision  is  made  in  the  by- 
laws for  a  chairman,  the  meeting  Itself 
should  proceed  to  select  one.  It  frequently 
happens  that  provision  Is  made  for  the  presi- 
dent to  preside  at  the  stockholders'  meeting, 
but,  when  no  such  provision  is  made,  a  chair- 
man may  be  selected  by  the  stockholders  at 
the  organization  of  the  meeting.  The  chair- 
man so  selected  need  not  necessarily  be  a 
stockholder,  nor  Is  there  any  particular  for- 
mality required  in  his  selection.  Ttie  ordi- 
nary parliamentary  usages  apply  to  meetings 
of  this  character.  1  Thompson  on  Corpora- 
tions (2d  Ed.)  i  905.  In  discussing  this  ques- 
tion, the  Supreme  Court  of  Massachusetts 
said:  "There  is  nothing  in  the  nature  of  the 
ofiice  which  requires  him  to  be  a  stockholder, 
although  from  convenience  the  usage  is  to 
elect  one  of  the  stockholders  to  per'orm  the 
duty.  But  his  duties,  like  those  of  a  clerk, 
are  merely  ministerial,  and  can  In  no  way 
affect  the  validity  of  the  doings  of  the  cor- 
poration or  the  rights  of  those  dakning  un- 
der them."  Stebbins  v.  Merritt,  10  Gush. 
(Mass.)  27.  In  the  absence  of  a  stntute  or 
by-law  otherwise  providing,  stockholders  may 
select  a  chairman  to  preside  at  the  annual 
meeting  by  a  viva  voce  vote.  [I]  A  stock  vote 
is  not  required  to  give  validity  to  the  meet- 
ing. In  the  present  case,  even  if  a  stock 
vote  was  demandable,  the  request,  coming 
after  the  organization  had  been  effected,  was. 
too  late. 

Judgment  aflSrmed. 
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NORTH  MOUNTAIN  WATER  SUPPI/Y  C!0. 
V.  TROXELIi  et  al. 

(Supreme  Court  of  Pennsylvania.    May  28, 
1911.) 

iKJUNcnoN  (f  17e»>— ScopB  or  Reubf— Wa- 
ter Supply. 

Where,  at  the  suit  of  a  water  company  in 
which  it  alleges  a  great  scarcity  of  water,  a 
preliminajry  injunction  is  granted  compelling 
the  opening  of  a  dam  so  that  the  water  of  a 
lake  may  be  released  into  the  stream  below  to 
a  certain  amount,  the  court  cannot  in  its  final 
decree  after  the  emergency  requiring  the  pre- 
liminary injunction  had  passed  direct  that  it 
stand  In  force  to  give  similar  relief  whenever  a 
similar  emergency  shall  arise,  especially  where 
tliere  is  no  prayer  in  tlie  bill  for  such  a  decree. 
(Ed.  Note.— For  other  cases,  see  Injancdon, 
Dec.  Di».  i  176.*] 

Appeal  from  Conrt  of  Common  Pleas,  Lu- 
seme  County. 

Bill  by  the  North  Mountain  Water  Supply 
Company  against  B.  R.  Troxell  and  others 
for  an  injunction.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Reversed,  and  in- 
junction dissolved. 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  EliKIN,  and  MOSCHZISK- 
ER,  JJ. 

J.  B.  Woodward  and  W.  S.  McLean,  for  ap- 
pellants. Fanl  Bedford,  George  R.  Bedford, 
and  Henry  W.  Palmer,  for  appellee. 

MESTREZAT,  X  We  think  the  learned 
court  erred  in  entering  a  final  decree  tbat 
"the  (preliminary)  Injunction  should  stand 
in  force  to  give  similar  relief  whenever  a 
similar  emergency  shall  arise."  There  was 
no  prayer  In  the  bill  for  such  relief,  and  the 
emergency,  the  only  ground  for  issuing  the 
preliminary  injunction,  having  passed,  the  bill 
should  have  been  dismissed. 

The  plaintiff  filed  the  bill  on  September 
19,  1908,  RTerrlng,  Inter  alia,  that  by  reason 
of  the  extraordinary,  prolonged,  and  unprec- 
edented drouth,  extending  over  a  period  of 
some  three  months,  the  streams  tributary  to 
Harvey's  Lake  had  practically  dried  up,  and, 
nnless  plaintiff  company  conld  immediately 
make  nse  of  the  waters  of  Harvey's  Lake, 
substantially  equivalent  to  the  outflow  when 
the  dam  was  closed  on  June  12th,  its  con- 
sumers In  and  about  the  borough  of  Nanti- 
coke  would  within  five  days  be  without  wa- 
ter, "and  there  is  no  other  way  by  which  the 
Uck  conld  be  supplied."  The  bill  prayed 
that,  owing  to  the  exigencies  of  the  case,  an 
injanctlon  might  issue,  commanding  the  de- 
fendants to  open,  or  permit  to  be  opened,  the 
gates  of  the  dam  at  the  outlet  of  Harvey's 
Lake  to  allow  the  outflow  of  water  from  said 
lake  eqnlTalent  to  3,000,000  gallons  each  ^y, 
and  that  the  defendants  be  enjoined  from 
preventing  the  outflow  of  that  quantity  of 
water  from  the  lak&  A  preliminary  Injunc- 
tion was  issued  as  prayed  for.  The  effect  of 
the  injtmctlon,  as  stated  in  the  opinion  of 


the  learned  Judge,  was  "simply  to  permit  the 
flow  from  the  lake  into  the  creek,  of  water 
now  held  bade  by  the  dam,  which  without 
the  dam  would  long  ago  have  gone  down  the 
creek  to  be  used  or  wasted."  The  court  fur- 
ther said  in  its  opinion  in  continuing  the  pre- 
liminary injunction  that  "we  decide  the  mat- 
ter at  the  present  stage  largely  upon  the  pub- 
lic Interest  involved,  and  expressly  upon  the 
understanding  tbat  the  private  right  to  claim 
damages  shall  not  be  prejudiced;"  and  the 
decree  continuing  the  injunction  directing  the 
release  of  3,000,000  gallons  of  water  provided 
that  "the  release  of  water  shall  be  permitted 
only  for  such  time  and  to  such  extent  as  the 
present  emergency  and  scarcity  of  water  con- 
tinues, subject  to  termination  sooner  upon 
application  and  cause  shown  at  any  time." 
The  final  decree  entered  October  6, 1909,  was 
as  follows:  "That  the  preliminary  injunction 
was  properly  granted  on  September  19,  1908, 
and  continued  on  September  28,  1909,  upon 
the  conditions  then  prescribed,  and  In  view 
of  the  emergency  then  existing;  and  while 
such  emergency  has  now  passed  away,  the 
injunction  will  stand  in  force  to  give  similar 
relief  whenever  a  similar  emergency  shall 
arise,  each  party  to  pay  just  the  costs  which 
they  have  respectively  incurred." 

The  correctness  of  the  decree  awarding 
the  preliminary  injunction  is  not  now  before 
us,  and  need  not  be  determined.  It  was  pre- 
sented for  our  consideration  In  North  Moun- 
tain Water  Supply  Company  v.  Troxell,  223 
Pa.  316,  72  Ati.  621,  and,  for  the  reasons  stat- 
ed In  the  opinion,  the  decree  was  affirmed. 
The  merits  of  the  case  were  not  considered. 
The  final  decree  proper  is  therefore  that  "the' 
injunction  will  stand  in  force  to  give  similar 
relief  whenever  a  similar  emergency  shall 
arise,  each  party  to  pay  just  the  cost  which 
they  have  respectively  incurred."  This  de- 
cree is  manlfestiy  erroneous.  The  prayer  of 
the  bill  was  granted  and  the  decree  continu- 
ing the  Injunction  provided  that  "the  release 
of  water  shall  be  permitted  only  for  such 
time  and  to  such  extent  as  the  present  emer- 
gency and  scarcity  of  water  continues."  The 
defendants  having  opened  the  gates  of  the 
dam  and  the  avowed  purpose  of  the  Injunc- 
tion having  been  accomplished  by  permitting 
"the  flow  from  the  lake  into  the  creek  of  wa- 
ter now  held  back  by  the  dam,  wblch  with- 
out the  dam  would  long  ago  have  gone  down 
the  creek  to  be  used  or-  wasted,"  and  the 
emergency  and  scarcity  of  water  assigned  as 
the  reason  for  granting  the  preliminary  in- 
junction having  passed,  it  is  apparent  that 
the  final  decree  should  not  have  continued  the 
injunction.  We  did  not  pass  on  the  merits 
of  the  preliminary  Injunction  when  the  case 
was  here  before,  and.  If  "a  similar  emergency 
shall  arise"  hereafter  and  plaintiff  again  at- 
tempts to  procure  an  injunction  for  a  like 
purpose,  this  record  should  not  deprive  the 
defendants  of  an  opportunity   to  have  the 
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rights  of  the  parties  Judicially  determined. 
The  trial  Judge  concedes  that  in  continuing 
the  preliminary  Injunction  he  decided  the 
matter  "largely  upon  the  public  Interest  in- 
volved, and  expressly  upon  the  understand- 
ing that  the  private  right  to  claim  damages 
shall  not  be  prejudiced."  It  appearing  that 
at  the  date  of  the  final  decree  there  was  no 
occasion  for  issuing  or  continuing  the  injunc- 
tion as  prayed  for  in  the  bill,  the  decree  was 
erroneous,  and  therefore  In  entering  the  final 
decree  there  was  no  necessity  for  determin- 
ing the  rights  of  the  parties  to  the  waters  of 
the  lalie  and  creek  or  the  right  of  the  defend- 
ants to  maintain  the  dam.  The  decision  of 
those  questions  may  well  await  an  occasion 
when  their  Judicial  ascertainment  In  an  ap- 
propriate action  Is  required  to  determine  the 
Issue  between  the  parties. 

The  decree  Is  reversed  and  the  injunction 
Is  dissolved,  each  party  to  pay  the  costs 
which  they  respectively  incurred  in  the  court 
below,  and  the  appellee  to  pay  the  costs  of 
this  appeal. 


FBLIN  et  al,  v.  LOCUST  REALTT  CO.,  Inc., 
et  al. 

(Sopreme  Court  of  Pennsylvania.    Bfay  23, 
1911.) 

Mbohanios'    Likws    (f    108*)  —  SxiPtJUiTiON 
Against  Liens — Sdboontbactobs. 

A  subcontractor  is  bound  by  stipulation  in 
contract  between  the  owner  and  contractor 
against  liens,  and  is  not  relieved  because  the 
property  was  conveyed  during  the  construction 
of  the  bnildine,  and  before  the  contract  between 
himself  and  tue  contractor  was  made,  nor  lie- 
cause  the  plans  submitted  to  bim  showed  the 
name  of  the  new  owner,  where  the  contract  was 
indexed  in  the  prothonotary's  office  la  the  name 
of  the  contractor,  as  provided  by  Act  June  4, 
1001  (P.  L.  440)  I  18. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  135;  Dec.  Dig.  {  103.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Charles  F.  Felin  and  others, 
trading  as  Charles  F.  Felln  &  Co.,  against 
the  Locust  Realty  Company,  Incorporated, 
and  others.  Jndgmoit  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Argued  before  FBLL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART,  and  MOSCH- 
ZISIUiR,  JJ. 

Wayne  P.  Rambo  and  Ormond  Rambo,  for 
aintellants.  Preston  K.  Erdman  and  Charles 
I«  Lockwood,  for  appellee  Locust  Realty 
Co.  D.  Howard  Evans  and  H«iry  P.  Brown, 
for  appellee  Moore  &  Co. 

POTTER,  J.  In  this  action,  which  was 
a  scire  facias  upon  mechanic's  lien,  the  only 
defense  set  up  was  the  fact  that  the  con- 
tractor, Moore  &  Co.,  a  corporation,  by  its 
agreement  duly  executed  and  filed  In  the  of- 
fice of  the  prothonotary,  had  stipulated  that 


no  lien  should  be  filed  against  the  contem- 
plated building,  either  by  Itself  or  by  any 
subcontractor.  Jonker  D.  Lit  was  the  orig- 
inal owner  of  the  ground,  and  it  was  with 
him  upon  August  8,  1907,  that  Moore  &  Co. 
entered  into  a  written  contract  for  the  con- 
struction of  the  building.  Subsequently  tbe 
Locust  Realty  Company  was  incorporated, 
and  by  deed  dated  October  8,  1907,  Lit  con- 
veyed the  premises  on  which  the  building  In 
question  was  In  course  of  construction,  to 
the  Locust  Realty  Company,  and  at  the  same 
time  assigned  to  the  Realty  Company  his  In- 
terest in  the  contract  with  Moore  &  Ca  Tbe 
contract  between  the  plaintiffs  in  this  case 
and  Moore  ft  Co.  was  made  January  2,  1908, 
and  the  first  materials  were  delivered  by 
them  on  January  16th.  Upon  the  trial  plain- 
tiffs contended  that  they  were  not  bound  by 
the  stipulation  against  liens  in  the  contract 
between  Lit  and  Moore  &  Co.,  but  tliat  there 
was  a  later  verbal  contract  between  the  lat- 
ter and  the  Locust  Realty  Company  under 
which  materials  were  furnished  by  them. 
The  trial  Judge  held  that  the  plaintiffs  were 
not  entitled  to  recover,  and  directed  a  verdict 
for  defendants.  He  gave  no  reason  for  bis 
conclusion  and  filed  no  opinion.  In  Pennock 
V.  Realty  Company,  224  Pa.  437,  73  AH.  930, 
tbe  validity  of  a  mechanic's  lien  filed  by  an- 
other subcontractor  in  the  same  operation  as 
that  which  is  here  in  question  was  Involved. 
It  was  there  held  that  the  subcontractor 
was  bound  by  the  stipulation  against  11ms 
contained  In  the  original  contract,  and  titat 
he  was  not  relieved  by  the  fact  that  tbe 
property  had  been  conveyed  to  another  party 
during  the  construction  of  the  building  and 
before  the  contract  with  the  subcontractor 
was  made.  Our  Brother  Elkin,  speaking  for 
the  court,  there  said:  "In  tbe  case  at  bar 
there  was  no  new  contract.  The  building 
was  erected  from  the  beginning  to  completion 
under  the  original  contract  The  rights  and 
duties  of  the  parties  were  fixed  by  that  con- 
tract The  materials  and  labor  were  fnr- 
nished  under  that  contract  Tbe  notice  as  to 
the  waiver  of  liens  filed  of  record  bound  ev- 
ery one  who  furnished  materials  or  labor 
under  that  contract" 

In  the  present  case,  unless  there  was  evi- 
dence of  a  new  contract  sufflcioit  to  be  sub- 
mitted to  tbe  Jury,  the  trial  Judge  was  right 
In  giving  binding  instructions  for  the  defend- 
ants. It  is  not  suggested  that  there  was  a 
new  express  contract;  but  It  is  argued  that 
one  may  be  Inferred  from  the  circumstances. 
We  can  see  nothing  in  the  evidence  in  this 
case  to  distinguish  it  upon  its  facts  from  the 
principle  upon  which  the  decision  In  Pen- 
nock V.  Realty  Company,  supra,  was  based. 
It  appears  from  the  undisputed  evidence 
that  the  building  was  completed  in  accord- 
ance with  the  terms,  and  for  tbe  price  acreed 
upon.  In  the  original  contract  wltb  lAt. 
Counsel  for  appellants  urge  that  in  the  plans 
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and  specIflcatloiiB  submitted  to  tbem  the 
boildingB  were  described  as  the  property'  of 
the  Locnst  Realty  Company,  and  it  la  sug- 
gested that,  if  the  plaintiffs  had  examined 
the  mechanic's  Hen  docket,  they  would  have 
found  no  contract  with  that  company  on  file 
or  Indexed  in  Its  name.  But  In  section  18  of 
the  act  of  June  4,  1901  (P.  L.  440),  It  is  pro- 
Tided  that  "tbe  prothonotary  shall  enter  It 
(the  contract)  In  the  Judgment  index  in  the 
name  of  the  contractor,"  In  order  to  bind 
subcontractors.  Appellants,  as  subcontract- 
ors, made  their  contract  with  Moore  &  Co., 
the  original  contractor,  and  were  bound  to 
search  against  it.  If  they  had  done  so,  they 
would  have  found  the  contract  fof  the  erec- 
tion of  the  building  uiwn  which  they  were 
asked  to  estimate;  and,  further,  that  it  con- 
tained the  stipulation  that  no  liens  should 
be  filed  against  the  property. 

It  becomes  unnecessary  to  consider  the 
question  of  tbe  constitutionality  of  tbe  stat- 
ute, which  was  raised  by  counsel  for  the 
dtfendants.  From  tbe  dlscusslond  in  the 
opinions  of  this  court  In  Vulcanite  Portland 
Cement  Co.  t.  Allison,  220  Pa.  382,  09  Atl. 
855,  and  In  Taylor  Lumber  Co.  v.  Carnegie 
Institute,  225  Pa.  486,  74  Atl.  357,  It  appears, 
is  sabBtance,  tliat  the  mechanic's  lien  act  of 
June  4,  1901,  in  so  far  as  it  is  not  clearly 
direr^gent  from,  and  an  advance  upon,  the 
old  lair,  is  valid  and  must  be  sustained.  It 
cannot  be  fairly  contended  in  the  present 
case  tbat  the  lien  under  consideration  falls 
under  any  of  tbe  provisions  of  the  statute 
which  change  or  add  to  the  mechanic's  Ilea 
law,  as  it  was  prior  to  1901. 

The  assignments  of  error  are  overruled, 
and  tbe  Judgment  is  affirmed. 


HUBT  V.  CHRIST. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

PASTiTKBaHip  ({  304»)—AocouirriKO— Rights 

OF  SuBviviNo  Pabtnkb. 

In  accouDtiiig  between  the  administrator  of 
the  deceaaed  partner  and  the  sarviving  partner, 
tbe  latter  is  entitled  to  credit  for  money  paid 
:■  renewal  of  insurance  policies  on  properties 
morti^ged  in  securing  the  joint  bond  of  the 
ptrtnera,  for  payment  of  taxes,  interest  on  the 
mortgage,  and  payments  in  reduction  thereof, 
aad  to  interest  on  such  advances. 

[Ed-  Note.— For  other  cases,  see  Partnership, 
Cent.  r>ig.  H  701,  702 ;   Dec.  Dig.  {  304.»] 

Appeal  from  Court  of  Common  Pleas,  Phll- 
idelpbla  County. 

Action  by  Arthur  T.  Hu^,  administrator 
ef  the  estate  of  WiUlam  H.  Huey,  against 
Amos  H.  Christ  From  an  order  discharg- 
ing rule  for  Judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  plaintiff  appeals. 
Affirmed. 

Andenrled,  J.,  filed  tbe  following  opinion 
i£  the  court  below: 


"The  plaintiff  claims  $19,604.40  of  tbe  de- 
fendant. It  is  conceded  that  tbe  defense  set 
up  is  good  to  tbe  extent  of  $13,713.28.  This 
last-mentioned  amoimt  is  made  up  of  $1,851.- 
78,  which  it  is  averred  has  been  paid  by  the- 
defendant  on  behalf  of  the  plaintiff  in  satis- 
faction of  sundry  bills  enumerated  in  a  sched- 
ule annexed  to  the  affidavit  of  defense,  and 
of  $11,851.60,  which  constitutes  half  of  the 
sum  paid  by  the  defendant  in  satisfaction  of 
the  debt  secured  to  the  Cosmos  Building  & 
Loan  Association  by  a  mortgage  on  No.  1209 
Market  street,  Philadelphia.'  Against  tbe  re- 
mainder of  the  plaintiff's  demand,  viz.,  $5,- 
891.12,  the  defendant  sets  up  by  way  of  de- 
fense counterclaims  aggregating  $11,521.17, 
which  may  be  itemized  as  follows:  (1)  In- 
terest on  half  of  the  amounts  advanced  by 
defendant  for  interest,  dues,  etc.,  on  the  Cos- 
mos Building  ft  Loan  Association  mortgage 
secured  on  No.  1209  Market  street,  $4,134.48; 

(2)  half  of  the  amount  advanced  by  tbe  de- 
fendant for  premlimis  on  fire  insurance  poli- 
cies pledged  to  holders  of  the  mortgages  se- 
cured on  No.  1200  Market  street,  $1,934.75: 

(3)  interest  on  half  of  the  amount  advanced 
by  the  defendant  for  said  Insurance  premi- 
ums, $301.89;  (4)  half  of  amounts  advanced 
for  taxes,  Interest,  and  In  reduction  of  tbe 
mortgage  debt  on  Cape  May  lots,  $2,539.12; 
(5)  interest  on  half  of  the  said  advances  on 
Cape  May  lots,  $613.93;  (6)  dividends  on  12% 
shares  of  the  stock  of  the  Philadelphia  Rye 
Whisky  Distilling  Company  collected  by 
plaintiff,  $2,078. 

"Without  going  into  a  discussion  of  the 
general  subject  of  the  right  of  a  partner  or 
a  tenant  in  common  to  insure  the  property 
in  which  he  is  taterested,  and  demand  from 
his  copartner  or  coteuant  reimbursement  to 
the  extent  of  the  latter's  proportionate  part 
of  the  outlay.  It  is  sufficient  to  say  that  in 
our  opinion  the  right  of  the  defendant  to  in- 
sure No.  1209  Market  street  at  the  common 
expense  of  tbe  plaintiff  and  himself  is  quite 
dear.  When  Mr.  Huey  died,  the  property 
was  subject  to  the  payment  of  two  mort- 
gage debts.  The  bonds  which  bad  been  given 
to  tbe  mortgagees  bound  both  him  and  the  de- 
fendant, and  provided  that  they  should  keep 
the  property  insured  In  a  specified  amount 
for  tbe  beu^t  of  the  mortgagees.  The  fail- 
ure of  the  surviving  obligor  to  perform  this 
condition  would  have  resulted  in  a  demand 
for  tbe  repayment  of  tbe  principal  of  the 
mortgage  debts,  and,  in  default  thereof,  the 
foreclosure  of  the  mortgages.  Had  Mr.  Huey 
lived,  there  can  be  no  doubt  that  tbe  defend- 
ant might  have  protected  their  Joint  iKtnd  by 
performing  its  condition,  and  would  have 
had  the  right,  had  be  done  so,  to  call  on  bis 
co-obligor  for  the  return  of  half  of  his  out- 
lay in  the  matter.  The  death  of  Mr.  Huey 
did  not  deprive  the  defendant  of  that  right. 
Moreover,  the  agreement  made  on  April  28, 
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1003,  between  the  various  parties  Interested 
ta  No.  1200  Market  street,  contemplated  the 
continuance  of  the  loans  secured  thereon  by 
existing  mortgages.  This  could  not  have 
been  effected  except  by  the  renewal  from 
time  to  time  of  the  flre  insurance  policies 
pledged  to  secure  these  loans.  It  was  there- 
fore absolutely  essential  to  the  carrying  out 
of  the  purposes  of  that  agreement  that  the 
insurance  should  be  l^ept  alive,  and  we  think 
that  by  necessary  implication  the  defendant 
was  authorized  to  do  so  at  the  expense  of 
the  plaintiff  to  tiie  extent  of  one-half  of  Its 
cost. 

"The  lots  at  Cape  May,  N.  J.,  formed  orig- 
inally part  of  the  assets  of  the  firm  of  Huey 
&  Christ.  They  were  expressly  excluded 
from  the  purchase  which  the  defendant  made 
of  certain  of  the  assets  of  that  firm,  and 
continued  to  be  copartnership  property.  It 
was  the  right  of  the  defendant,  as  surviving 
partner,  to  manage  and  dispose  of  the  re- 
maining assets  of  the  firm,  and  for  one-half 
of  his  necessary  expenditures  in  preserving 
the  common  property  pending  sale  he  has  a 
right  to  reimbursement  against  the  plain- 
tiff, as  administrator  of  his  deceased  part- 
ner. The  necessity  of  the  expenditures  made 
by  htm  for  the  payment  of  taxes  and  inter- 
est cannot  be  questioned ;  nor  have  we  any 
doubt,  under  the  facts  stated  by  the  affidavit 
of  deFense,  that  the  payment  made  by  the 
defendant  in  reduction  of  the  mortgage  in- 
debtedness charged  on  this  property  was 
equally  necessary,  niere  is  nothing  in  the 
fifth  clause  in  the  agreement  of  April  28, 
1903,  to  Justify  the  contention  that  the  de- 
fendant may  not  claim  reimbursement  for 
his  outlays  in  this  behalf  before  a  sale  of 
the  Cape  May  lots  has  been  effected. 

"The  only  remaining  question  relates  to 
the  defendant's  counterclaims  for  interest 
on  his  advances  made  for  the  preservation  of 
the  partnership  properties  in  the  payment  of 


interest,  insurance  premiums  and  mortgage 
debts.  This  requires  no  extended  discussion. 
As  pointed  oat  above,  the  defendant  bad 
the  right  to  make  these  payments.  Half  of 
them  were  for  the  benefit  of  the  estate  of  his 
deceased  partner,  now  represented  by  the 
plaintiff.  The  general  rule  is  that  on  money 
advanced  for  the  use  of  another  interest  at 
the  lawful  rate  is  payable  from  the  time 
when  the  advance  Is  made.  A  contract  to 
pay  Interest  Is  in  such  case  implied  by  the 
law.  Sims  V.  WUling,  8  Serg.  &  R.  103;  Har- 
ris V.  Mercur,  202  Pa.  318,  51  Atl.  971.  This 
rule  was  not  questioned  by  the  Supreme 
Court  in  the  case  of  Guthrie  v.  Baton,  227 
Pa.  339,  76  AtL  71,  cited  by  the  plaintiff. 
All  that  was  decided  In  that  case  was  that 
under  the  agreement  then  under  considera- 
tion Interest  could  not  be  Included  in  the 
computation  of  the  'original  cost'  of  certain 
land  in  which  the  parties  had  been  dealing. 
There  is  nothing  in  the  agreement  of  April 
28, 1908,  that  excludes  from  the  operation  of 
the  general  rule  above  laid  down  any  of  the 
items  of  outlay  on  which  the  defendant 
claims  Interest. 

"We  are  of  opinion  that,  with  the  exc^H 
tion  of  the  sixth,  all  of  the  counterclaims 
above  enumerated  constitute  valid  defenses 
to  the  plaintlfTs  claim,  and  that  since  their 
amount  exceeds  the  sum  of  15,891.12,  for 
which  Judgment  is  asked,  the  plaintUTa  rules 
must  be  discharged." 

Argued  before  FELL,  G.  J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Maurice  Bower  Saul,  for  appellant  Tbos. 
D.  McOlathery  and  H.  Le  Grand  Ensign,  for 
appellee. 

PER  CURIAM.  The  order  of  the  court 
discharging  the  rule  for  Judgment  la  affirmed 
on  the  opinion  of  Judge  Audenreid. 
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FRAZIBR  T.  W.  H.  H.  SLACK  &  BRO. 

(Sapreme  Court  of  Vermont.     Windsor.     Oct. 
10,  1911.) 

L  Taxatiow  a  204»)— BxEMPTiow   Statuiss 

— CoNSTBUOnON. 

Blsemptlons  from  taxation  are  strictly  con- 
•trued. 

[Hd.   Note.— For   other  cases,   see   Taxation, 
C«nt  Dig:.  «  S2a-B46;   Dec.  Dig.  S  204.»] 

a  Statutes   ({  24{>»)— CoNSTBucrroN. 

A  statute  classifying  property  for  purposes 
of  taxation,  enacted  to  secure  the  direct  pro- 
duction of  state  revenue,  oasjit  to  be  liberally 
construed. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  i  326;   Dec.  Dig.  8-  245.»1 

3.  Taxation  (J  231*)— Psopbbty  Sdbjbct  to 
General  Taxation— liAit.BOAD  Pkopkett. 
Under  P.  S.  706,  707,  797,  providing  for 
the  taxation  of  property  acquired,  constructed, 
or  used  (or  railroad  purposes,  and  declaring  that 
'eal  and  personal  estate  used  in  operating  a 
railroad  shall  not  be  set  out  in  the  grand  list, 
property  leased  by  an  electric  railroad  company 
tor  90  years,  and  used  exclusively  in  its  business 
and  in  the  operation  of  its  road,  is  not  subject 
to  genenil  taxation,  though  the  company  may 
under  the  lease  use  the  proper^  for  other  than 
railroad  purposes,  and  though  it  does  not  show 
that  it  does  not  intend  to  pat  the  property  to 
other  uses  in  the  future. 

(EJd.    Note.— For   other   cases,   see  Taxation, 
Dec.  tKg.  {  281.*] 

i.  Taxation  ($  231*)— Ratuioad  Pbopertt. 

Where  property  leased  to  an  electric  rail- 
road company  for  99  years  is  used  exclusively  in 
the  operation  of  its  road  partly  within  and  part- 
ly without  the  state,  the  method  for  determin- 
ing for  taxation  the  value  of  the  property  on 
the  basis  of  its  use  in  the  state  is  that  prescrib- 
ed by  P.  S.  797,  and  the  fact  that  the  properly 
ii  used  partly  within  and  partly  without  the 
state  does  not  make  it  subject  to  general  taxa- 
tion. 

[Ed.    Note.— For  other   cases,   see  Taxation, 
Dec.  Dig.  I  231.»] 

5.  Taxation  (S  839*)— Valuation— Quadben- 

NlAl  VaLCATION. 

Under  P.  8.  547,  555,  561,  directing  how 
the  tax  list  shall  be  made  when  an  inventory  is 
properly  filled  out  and  returned,  and  providing 
for  doubling  an  ascertained  value  when  a  tax- 
payer willfully  omits  to  make  an  inventoiy,  or 
to  answer  any  interrogatory  therein,  the  neht 
to  double  the  amount  of  an  ascertained  value 
fxists  only  where  the  failure  of  a  taxpayer  to' 
n-tum  an  inventory  or  to  answer  an  interroga- 
tory therein  is  willful,  and  where  the  failure  is 
sot  willful  the  quadrennial  appraisal  Is  prop- 
erly referred  to  to  determine  the  valuation. 

[Ed.    Note.— For  other   cases,   se«   Taxation, 
Dec.  Dig.  i  839.*] 

&  Taxation   (}  353*>— Pbesuhptions  —  Pxb- 
fOBMANCK  at  Statdtobt  Dtrms. 

In  the  absence  of  any  finding  on  the  sub> 
ject,  the  court  will  presume  that  listers,  adopt- 
mg  the  quadrennial  valuation  in  dptv.i-mining 
the  valuation  of  property  for  taxation,  found 
that  the  owner's  failure  to  include  the  property 
IB  his  inventory  was  not  willful,  so  that  the 
right  to  double  the  ascertained  value,  given  by 
P.  S.  561,  for  the  willful  failure  to  make  an 
mrentory,  did  not  exist 

[Ed.    Note.— For   other  cases,   see  Taxation, 
Dec.  Dig.  I  353.*] 


Exceptions  from  Windsor  County  Court; 
Willard  W.  Miles,  Judge. 

Assumpsit  by  trustee  process  under  the 
statute  for  the  collection  of  taxes  by  William 
H.  Frazler  against  W.  H.  H.  Slack  &  Bro. 
Heard  on  an  agreed  statement  of  facts. 
Judgment  for  plaintiff,  and  both  plaintlfC 
and  defendants  except.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, J  J. 

Fred  C.  Davis  and  Edward  B.  Buck,  for 
plaintiff.  Herbert  H.  Blanchard,  Herbert  G. 
Tnpper,  and  Bdward  B.  Fllnn,  for  defend- 
ants. 

MUNSON,  J.  The  plaintiff  sues  as  col- 
lector of  the  town  of  Springfield  to  recover 
taxes  assessed  against  the  defendants  on  the 
list  of  1908,  on  property  leased  by  the  de- 
fendants to  the  Springfield  Electric  Railway 
Company  for  99  years,  which  Is  claimed  to 
have  been  exempt  from  general  taxation  as 
property  belonging  to  said  railway  company 
and  acquired  and  used  for  railroad  business 
and  purposes.  P.  S.  706,  707,  797.  The  prop- 
erty in  question  is  set  In  the  list  in  two  par- 
cels, designated  as  "power  hous^e,  lot  and 
building,"  and  "house  lot  and  building."  The 
defendants  concede  that  the  dwelling  house 
Is  taxable,  if  properly  listed.  It  la  agreed 
that  the  property  described  as  power  house, 
lot  and  building  has  been  used  "for  develop- 
ing and  furnishing  power,  light  and  heat  by 
the  Springfield  Electric  Railway  Company 
in  operating  its  railroad,  and  in  and  about 
Its  railroad  business,  and  for  no  other  pur- 
pose." 

[1,2]  The  plaintiff  does  not  question  but 
that  this  Is  property  which  "belongs"  to  the 
railway  company  within  the  meaning  of  the 
statute.  His  claim  is  that  (he  words  "used 
for  railroad  btislness  or  purposes"  ought  not 
to  be  construed  to  include  It  He  likens  the 
water  power  and  Its  accessories  to  the  wood 
lots  or  coal  mines  which  furnish  the  fuel 
which  produces  the  steam  that  affords  the 
motive  power  of  a  steam  railway,  and  sup- 
ports his  claim  by  a  reference  to  Vermont 
Central  Railroad  Co.  v.  Burlington,  28  Vt. 
193,  where  the  court  distinguished  between 
land  which  the  company  was  authorized  to 
take  as  essential  to  the  exercise  of  its  fran- 
chise and  land  purchased  for  convenience  or 
profit,  and  held  that  the  latter  was  taxable. 
It  Is  not  necessary  to  inquire  as  to  the  Just- 
ness of  the  comparison  drawn  by  the  plain- 
tiff. In  the  case  cited  there  was  a  charter 
exemption  from  all  taxation,  and  it  Is  well 
settled  that  exemptions  from  taxation  are 
to  be  strictly  construed.  In  re  Hlckok's  Es- 
tate, 78  Vt  259,  62  Atl.  724;  Force  v.  Delta, 
etc..  Land  Co.,  164  U.  S.  662,  17  Sup.  Ct  230, 
41  L.  Ed.  590.  Here  there  la  no  exemption 
from  taxation,  bat  a  dasslflcatloa  for  the 
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purposes  of  taxation.  A  classification  made 
to  secnre  the  direct  production  of  a  state 
revenue  is  presumed  to  be  advantageous  to 
tli«  state,  and  the  same  reason  which  Is  held 
to  require  a  strict  construction  in  one  case 
would  suggest  a  liberal  construction  In  the 
other. 

[3]  The  lease  to  the  railroad  company  au- 
thorizes the  use  of  the  power  for  other  than 
railroad  purposes,  and  it  is  claimed  that  the 
defense  fails  because  it  does  not  appear  but 
that  the  company  Intends  to  pat  it  to  other 
uses  in  the  future.  This  claim  apparently 
results  from  the  plaintiff's  theory  that  the 
property  subjected  to  the  special  tax  is  only 
such  as  might  have  been  taken  under  the 
right  of  eminent  domain.  But  the  law  of 
emtaent  domain  is  not  the  criterion  in  mat- 
ters of  taxation.  Stiles  v.  Newport,  76  Vt 
164.  66  Atl.  662.  It  was  within  the  power 
of  the  Legislature  to  withdraw  this  property 
from  general  taxation,  whether  acquired  by 
condemnation  or  purchase,  and  even  if  In- 
capable of  acquirement  by  condemnation.  It 
has  in  terms  withdrawn  "all  property  ac- 
quired, constructed  or  used  for  railroad  busi- 
ness or  purposes."  It  is  not  necessary  for 
the  defendants  to  negative  an  Intention  of 
the  railroad  company  to  use  the  property  at 
some  future  time  for  the  other  purposes 
mentioned  in  its  lease.  It  was  in  fact  used 
exclusively  in  the  <^)eration  and  business  of 
the  road  at  the  time  of  the  appraisal  by  the 
state  officials,  and  this  Is  sufficient  See 
Deerfield  River  Co.  v.  Wilmington,  etc.,  Co., 
83  Vt  548,  77  Atl.  862.  As  to  the  objection 
that  the  entire  property  is  withdrawn  from 
general  taxation,  when  for  aught  that  ap- 
pears but  a  trifling  part  of  it  may  be  in  use, 
it  is  enough  to  say  that  the  Legislature  has 
not  made  the  complete  utilization  of  the  prop- 
erty for  railroad  purposes  the  test  of  the 
classification. 

[4]  The  railroad  served  by  this  power  is 
partly  within  the  state  and  partly  without; 
and  in  view  of  this  fact  the  plaintiff  seeks 
to  bring  the  case  within  the  ru]«,.  givoi  in 
Swanton  Village  v.  Hlghgate,  81  Vt  162, 
69  AtL  667,  16  L.  B.  A.  (N.  S.)  867,  that 
when  property  is  put  to  a  mixed  use,  part 
of  which  affords  a  basis  of  taxation  and 
part  not,  and  there  is  no  way  of  separating 
the  parts,  the  whole  is  taxable.  But  the  cas- 
es are  dissimilar  in  every  feature,  only  one 
of  which  need  be  noticed.  The  statute  im- 
posing this  special  tax  «cpressly  provides  a 
method  for  determining  the  value  of  the  prop- 
erty upon  the  basis  of  its  use  in  this  state. 

The  statement  presenting  the  case  says  it 
is  agreed  that  all  the  proceedings  in  making 
np  the  grand  list  were  regular,  except  that 
the  defendants  and  the  railway  company 
daim  that  the  action  of  the  town  officials  in 
appraising  and  setting  this  property  in  the 
list  was  in  violation  of  P.  S.  797.    This  is  the 


section  which  provides  that  the  property  of 
corporations  which  are  subject  to  this  special 
tax  shall  not  be  set  in  the  grand  list  nor 
stated  In  the  inventories  returned  to  the 
listers.  But  the  agreed  statement  shows  that, 
although  this  property  was  not  returned  iu 
the  defendant's  Inventory,  its  valuation  was 
determined,  not  by  doubling  its  real  value, 
but  by  reference  to  the  quadrennial  apprais- 
al. Counsel  argue  this  matter  without  rais- 
ing any  question  as  to  the  construction  of 
the  agreed  statement,  and  we  treat  the  point 
regarding  the  method  of  determining  the  val- 
uation as  before  us. 

[S,  S]  The  statute  directs  how  the  list  shall 
be  made  when  an  lnv«ntory  is  properly  filled 
out  and  returned.  P.  S.  547,  555.  It  pro- 
vides for  doubling  an  ascertained  value  when 
a  person  willfully  omits  to  make,  swear  to,, 
and  deliver  an  inventory,  or  to  answer  any 
interrogatory  therein.  P.  8.  661.  It  does  not 
speciflcally  direct  what  shall  be  done  when 
no  inventory  is  returned,  or  an  interrogatory- 
is  left  unanswered,  and  the  listers  are  satis- 
fied that  the  failure  to  return  or  to  answer 
was  not  willful.  But  Inasmuch  as  the  stat- 
ute gives  no  right  to  double  unless  the  fail- 
ure to  return  or  to  answer  is  willful,  It  is 
clear  that  cases  where  the  failure  is  not 
willful  are  to  be  treated  as  within  the  first 
class;  for,  unless  this  is  done,  there  will  be 
no  taxation  of  the  property,  and  an  intention 
to  reach  this  result  is  certainly  not  to  be  pre- 
sumed. In  the  absence  of  any  finding  on  the 
subject  it  is  to  be  presumed  that  the  listers 
were  mindful  of  their  duty,  and  did  not 
adopt  the  quadrennial  valuation  without  fllnd- 
ing  that  the  failure  to  include  this  property 
in  the  proper  answer  was  not  willfuL 

Judgment  affirmed. 


STOKBS  V.  MASON. 

(Supreme  Court  of  Vermont     FrankUn.    Oct. 
10,  1911.) 

Bbeach  ow  Makbiage  Pbomisb  (I  28*)— Dav- 

AOES— AOOBAVATION. 

A  woman,  suing  for  breach  of  promise  of 
marriage,  may  recover  damRges  for  her  seduc- 
tion by  means  of  the  promise. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  H  40-43;  Dec. 
Dig.  i  28.*] 

Exceptions  from  Franklin  County  Court; 
Willard  W.  Miles,  Judge. 

Action  by  Minnie  M.  Stokes  against  Chand- 
ler L.  Mason  for  breach  of  promise  to  mar- 
ry. Demurrer  to  amended  declaration  over- 
ruled, and  declaration  adjudged  sufficient, 
and  defendant  brings  exceptiona  Affirmed, 
and  cause  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 
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probably  cannot  be  said  In  Btrlctness  that 
the  relative  situation  of  the  parties  in  this 
respect  is  changed  by  the  woman's  reliance 
on  a  promise  of  marriage;  for  she  is  nev- 
ertheless a  responsible  and  consenting  par- 
ty to  an  Immoral  act.  But,  as  bearing  upon 
the  right  to  a  complete  remedy  for  the  bro- 
ken promise,  it  may  properly  be  said  that 
the  quality  of  her  assent  is  modified  by  the 
promise.  As  a  suitor  seeking  redress  for  a 
breach  of  promise  of  marriage,  she  Is  not 
a  party  to  the  wrong  complained  of,  nor  in 
any  way  disentitled  to  full  compensatory 
damages  from  her  promisor.  He  has  ob- 
tained marital  privileges  on  the  faith  of  a 
promise  which,  if  unfulfilled,  operates  as  a 
fraud;  and  the  fact  that  the  law  does  not 
permit  a  remedy  for  the  seduction  Is  no 
reason  why  the  law  should  deny  her  full 
compensation  for  the  breach  of  promise,  on 
bis  plea  that  she  was  equally  responsible 
for  the  sexual  Intercounie.  The  question 
may  not  be  entirely  free  from  technical  dif- 
ficulties, but  there  is  an  element  of  Justice 
in  this  solution  of  it  that  cannot  be  gain- 
said. 
Jndgmoit  a£armed,  and  catise  remanded. 


nogan  ft  Hogan,  Emmet  McFeeters,  and 
M.  H.  Alexander,  for  plaintiff.  C.  6.  Austin 
&  Sons,  for  defendant. 

MUNSON,  J.  This  case  presents  the  sin- 
gle question  whether  a  woman  who  has  been 
seduced  by  means  of  a  promise  of  marriage 
can  recover,  in  a  suit  for  breach  of  the 
promise,  damages  for  the  seduction  by  way 
of  aggravation.  The  question  Is  new  in  this 
state,  but  has  been  passed  upon  frequently 
In  other  jurisdictions.  It  Is  generally  held 
that  such  a  recovery  may  be  had.  Three  or 
four  states  bold  the  contrary.  Anderson  v. 
Kirby,  125  Oa.  62,  54  S.  E.  197,  114  Am.  St 
Rep.  185,  6  Am.  &  Eng.  Ann.  Gas.  103,  and 
note;  Wrynn  v.  Downey,  27  S.  I.  454,  63  AtL 
401,  4  L.  R.  A.  (N.  S.)  615,  114  Am.  St  Rep. 
63.  The  arguments  turn  largely  upon  the 
indent  and  settled  mle  of  the  common  law 
that  a  woman  cannot  recover  damages  for 
her  sednction,  because  she  Is  a  consenting 
party  to  the  wrongful  act  It  Is  said,  on 
the  one  hand,  that  to  permit  her  to  show 
the  seduction  in  aggravation  of  the  damag- 
es sustained  from  the  breach  of  the  promise 
is  to  permit  her  to  recover  indirectly  what 
the  law  has  emphatically  and  consistently 
forbidden  her  to  recover.  It  is  said,  on  the 
other  hand,  that  she  cannot  recover  the  full 
damage  resulting  from  the  breach  of  the 
promise  unless  permitted  to  show  all  the  cir- 
cumstances contributing  to  the  distress  of 
mind  -which  is  an  acknowledged  element  of 
her  damage.  We  do  not  deem  it  necessary 
to  rehearse  in  detail  the  arguments  which 
have  been  advanced  on  this  question.  They 
will  be  found  fully  presented  in  the  Rhode 
Island  case  cited  above.  In  that  case  noth- 
ing appeared,  except  that  there  was  a  prom- 
ise of  marriage  and  that  subsequently  there 
vas  sexnal  Intercourse.  The  declaration  In 
this  case  alleges  that  the  intercourse  was 
induced  by  the  promise. 

It  seems  clear  that  the  plaintiff  In  a  suit 
for  a  breach  of  promise  of  marriage,  who 
has  been  seduced  by  means  of  the  promise, 
does  not  recover  the  full  damage  caused  by 
the  breadi  unless  permitted  to  show  the 
fact  of  sednction.  Does  the  rule  which  pre- 
vents her  from  maintaining  a  suit  for  the 
Kdnctlon  prevoit  her  from  recovering  this 
element  of  damage  when  suing  for  the 
breach  of  promise?  It  Is  true  that  the  na- 
tare  of  the  damage  would  be  the  same  in 
l)oth  cases,  and  that  If  a  recovery  of  it  is 
allowed  in  an  action  for  breach  of  promise 
the  law  wni  be  permitting  In  one  case  what 
It  denies  in  the  other.  But  the  relations  of 
the  parties  and  the  Inducement  to  the  inter- 
course are  not  entirely  the  same  when  there 
is  a  promise  of  marriage  as  in  other  cases; 
and  the  difference  may  have  a  bearing  on 
the  right  of  recovery.  The  ground  on  which 
the  law  denies  a  recovery  for  the  seduction 
Is  that  the  parties  are  equally  in  fault    It 
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BOARD   OF  EDUCATION  OF   BOROUGH 

OP  PLBMINGTON  v.  STATE  BOARD 

OF  EDUCATION  et  al. 

(Supreme  Court  of  New  Jersey.    June  6,  1911.) 

(Syllabut  hy  the  Court.) 
L  Cbbtiobabi  (I  4*)— Right  to  Rbvibw— Bht- 

ISTENCE  OF   OTRBB  RXUEDY. 

The  court  will  not  review  by  certiorari  the 
action  of  a  local  board  of  education  under  the 
school  law  until  redress  has  first  been  sought 
in  the  special  tribunals  provided  by  the  act 

[Ed.  Note.— For  other  cases,   see   Certiorari, 
Cent  Dig.  t  4 ;   Dec.  Dig.  |  4.*] 

2.  SCHOOI.8  AND  SCHOOI.  DiSTBlCTS  (|  41*>— 
CONTBACTS  —  OBOAHIZATIOir  OV  NXW  DlS- 
TBIOT. 

The  board  of  education  of  a  township  em- 
ployed a  teacher  to  teach  in  a  certain  named 
school  "under  the  control  of  said  board  of  ed- 
ucation," and  be  accepted  the  employment,  and 
agreed  to  perform  hie  duty  thereunder,  and  to 
observe  aod  enforce  the  rules  prescribed  for  the 
government  of  the  school  by  the  board  of  educa- 
tion. Subsequently  the  portion  of  the  township 
in  which  the  school  was  situated  became  by  law 
a  separate  school  district  Held,  that  the  new 
school  district  was  not  bound  by  the  contract 
[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  71-80 ;  Dec  Dig. 
I41.»] 

8.  MTmiCIPAI.  GORPOBATIONB  (I  86*)— DIVI- 
SION—Adjusthxnt  OF  Pbx-xxistinq  Lia- 
bilities. 

Where  the  Legislature  creates  a  new  mu- 
nicipal corporation,  embracing  part  of  the  ter- 
ritoijr  of  an  existing  municipal  corporation,  it 
may  impose  on  the  former  the  obligation  of  ex- 
isting contracts  of  the  latter ;  but  in  the  absence 
of  le^nslation  to  that  effect,  the  old  corporation 
remams  liable  for  pre-existing  obligations. 

[DA.   Note.— For  other   cases,   see    Municipal 
Corporations,  Cent  Dig.  U  105-111 ;    Dec.  Dig. 

i  3e.*] 
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4.  Schools  awd  Scrooi.  Districts  (§  41*)— 

OaOANIZATION  OF  NEW   DiSTBlOT— EXISTING 
CONTBACTS. 

Section  34  of  the  school  law  (P.  L.  1903 
[2d  Sp.  SesB.]  p.  15)  does  not  impose  upon  a 
new  school  district  erected  ont  of  a  portion  of 
the,  territory  of  an  existing  school  district  the 
obligation  of  a  contract  with  a  teacher. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SI  71-80;  Dec.  Dig. 
i  41.*] 

5.  ASSIONUEHTB     (g    19*)— CONTRACT    ASSIGN- 
ABLE— Employment. 

It  is  not  consistent  with  the  general  prin- 
ciples of  our  law  to  hold  that  a  contract  for 
personal  services  is  assignable,  so  that  the  as- 
signee may  command-the  labor  of  one  who  baa 
never  agreed  to  serve  him. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  H  28-31 ;   Dec.  Dig.  |  19.»] 

6.  COHSTITUTIONAI.    Law    (S    120*)— Obuga- 
TION  OF  CoNTBACT— Contract  of  Monici- 

PALITT. 

The  creation  of  a  new  municipal  corpora- 
tion out  of  a  portion  of  the  territory  of  one  al- 
ready existing  does  not  impair  the  obligation 
of  existing  contracts.  The  old  municipality  re- 
mains liable  notwithstanding  its  dismemberment. 
[EM.  Note. — For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  {{  279-285,  292 ;  Dec.  Dig.  $ 
120.*] 

7.  MUNICIPAI,     COBPORATIONB     (S     27*)— DIVI- 
SION—POWEBS  OF  Leoislatube. 

The  Legislature  possessed  the  power  to 
divide  counties  and  towns  at  its  pleasure,  and 
to  apportion  the  common  property  and  the  com- 
mon burdens  in  such  manner  as  to  it  may  seem 
reasonable  and  equitable. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  J  64 ;   Dec.  Dig.  §  27.*] 

Certiorari,  on  tlie  application  of  the  Board 
of  Education  of  the  Borough  of  Plemlngton, 
to  the  State  Board  of  Education  and  others. 
.Tudgzuent  of  the  State  Board  of  Education 
set  aside. 

Argued  February  term,  1911,  before 
SWAYZB,  BERGEN,  and  MINTURN,  JJ. 

George  H.  Large,  for  prosecutor.  Dungan 
&  Reger,  for  Board  of  Sducatlon  of  Raritan 
Tp.    William  a  Gebbardt,  for  Glazer. 

SWAY.':B,  J.  On  April  7,  1910,  tbe  board 
of  education  of  the  township  of  Raritan  and 
Marcus  L.  Olazer  entered  into  a  written  con- 
tract, by  which  the  board  employed  Glazer 
"to  teach  in  the  Flemington  public  school 
No.  1,  under  the  control  of  said  board  of  Ed- 
ucation, for  the  term  of  one  year  from  July 
1,  1910,"  and  Glazer  accepted  the  employ- 
ment, and  undertook  to  faithfully  perform 
his  duty  thereunder,  and  to  observe  and  en- 
force the  rules  prescribed  for  the  govern- 
ment of  the  school  by  the  board  of  education. 
The  contract  was  made  In  pursuance  of  a 
resolution  of  the  board  of  education  adopted 
on  April  4tb.  At  that  time  a  bill  was  pend- 
ing in  the  Legislature  and  about  to  pass, 
which  became  a  law  April  7th,  by  which  a 
portion  of  the  township  of  Raritan  was  incor- 
porated as  the  borough  of  Flemington,  sub- 
ject to  the  acceptance  of  the  act  by  a  vote  of 


a  majority  of  the  legal  voters  of  the  territory 
to  be  Included  within  the  borough.  The  act 
was  accepted  at  a  special  election  on  April 
26th,  and  the  certificate  of  the  result  of  the 
election  filed  according  to  law  on  May  2d.  By 
this  action  the  borough  of  Flemington  became 
a  separate  school  district,  under  section  33 
of  the  school  law.  Immediately  thereafter, 
on  May  5th,  the  board  of  education  of  Fleni- 
ington  submitted  to  the  state  superintendent 
of  public  instruction  the  question  of  its  lia- 
bility under  the  contract  made  with  Glazer 
by  Raritan.  The  state  superintendent  held 
that  the  contract  was  not  binding  upon  Flem- 
ington. His  decision  was  reversed  by  the 
state  board  of  education.  This  action  is 
now  before  us  for  review. 

[1]  We  entertain  no  doubt  of  our  power  to 
review  the  action  of  the  state  board.  What 
was  said  by  the  court  in  Draper  t.  Commis- 
sioners of  Public  Instruction,  60  N.  J.  Law, 
54,  48  Atl.  556,  was  based  upon  the  fact  that 
the  plaintiff  in  that  case  had  accepted  an  ap- 
pointment as  a  teacher  under  the  school  law, 
and  was  bound  by  all  of  its  provisions,  and 
had  therefore .  barred  himself  from  having 
the  propriety  of  his  dismissal  by  the  local 
school  board  reviewed  In  any  tribunal  except 
those  specially  created  by  tbe  Legislature  for 
the  purpose.  That  this  case  did  not  decide 
that  the  Supreme  Court  was  deprived  of  its 
constitutional  function  to  review  the  action 
of  inferior  tribunals  by  certiorari  is  suf- 
ficiently Indicated  by  what  was  subsequently 
said  in  Stockton  t.  Board  of  Education  of 
Burlington,  72  N.  J.  Law,  80,  60  AO.  1061. 
The  only  effect  of  the  decision  In  the  Draper 
Case  was  to  bold  that  the  court  would  not 
review  tbe  action  of  the  local  tioard  of  ed- 
ucation until  redress  bad  first  been  sought  in 
the  special  tribimals  provided  by  the  school 
law. 

[2]  It  Is  Important  In  considering  the  mer- 
its of  the  case  to  observe  the  exact  language 
of  the  contract,  and  to  Interpret  it  in  -view 
of  the  situation  that  existed  when  it  w-as 
made.  At  that  time  the  board  of  education 
of  Raritan  must  have  Icnown  that  the  crea- 
tion of  the  new  borough  and  the  consequent 
severance  of  the  school  district  under  its 
charge  was  probable.  If  not  Imminent.  Un- 
less we  are  to  attribute  to  them  an  intent  to 
impose  an  onerous  obligation  upon  the  school 
district  of  Flemington  by  hasty  action  In  an- 
ticipation of  the  change,  we  must  assume 
that  they  Intended  to  safeguard  the  rights 
of  the  new  school  district  by  the  terms  of  the 
contract  This  they  have  done.  The  contract 
is  not  a  general  contract  by  which  Glazer  is 
employed  to  teach  In  the  Flemington  public 
school  No.  1.  It  is  expressly  limited  by  the 
addition  of  the  words,  "under  the  control  of 
said  board  of  education."  Glazer  on  his  part 
did  not  undertake  generally  to  perform  his 
duty  as  a  teacher  Ui  Flemington  public  school 
No.  1,  but  undertook  to  perform  his  duty  un- 
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der  rules  prescribed  by  the  board  of  educa- 
tion, which  must  have  meant  the  Rarltan 
board  of  education,  since  the  Flemlngton 
board  of  education  was  not  then  In  existence. 
The  contract  was,  as  It  ought  to  have  been, 
a  contract  where. the  personal  element  was 
ransidered,  and  Glazer  could  not  be  held  un- 
der such  a  contract  to  obey  the  orders  of  an- 
other corporation.  The  words  "under  the* 
control  of  said  board  of  education"  may  have 
either  one  of  two  meanings  attributed  to 
them.  They  may  mean,  as  seems  more  nat- 
nral,  that  Glazer  was  to  be  under  the  con- 
trol of  the  said  board  of  education — that  Is, 
the  Rarltan  board — and  ttils  would  har- 
monize the  contract  or  the  board  for  the  i>er- 
sonal  services  of  Glazer  with  Glazer's  con- 
tract to  obey  Its  orders.  It  may,  however,  be 
that  the  words,  "under  the  control  of  said 
board  of  education,"  should  be  construed  as 
descriptive  of  the  school,  and  In  that  view 
the  contract  would  be  one  to  teach  In  the 
Flemlngton  public  school  while  it  answered 
that  description.  Whichever  view  Is  taken, 
the  result  is  that  Glazer's  contract  ended 
when  the  condition  upon  which  it  depended 
ceased.  In  view  of  the  fact  that  at  the  time 
this  contract  was  made  Glazer  came  within 
the  description  of  persons  protected  by  the 
so-called  tenure  of  office  act  (P.  L.  1909,  p. 
39S),  and  became  entitled  under  the  provi- 
sion of  the  pension  act  of  1907  (P.  L.  1907,  p. 
286)  to  apply  for  a  pension  after  a  few  years 
further  service,  it  was  a  wise  precaution  on 
the  part  of  the  board  of  education  of  Rarl- 
tan to  limit  his  contract,  especially  in  view 
of  the  obligation  it  imposed  upon  the  Rarl- 
tan board  on  the  eve  of  the  dismemberment 
of  that  school  district. 

[3]  This  consideration  Is  in  our  judgment 
enough  to  dispose  of  the  case.  Counsel  have, 
however,  argued  the  matter  upon  broader 
grounds,  and  the  case  is  of  sufficient  public 
Importance  to  Justify  an  expression  of  opin- 
ion in  the  more  general  aspect.  The  proposi- 
tion of  the  defendants  is  that  a  contract 
made  between  one  public  corporation  and  an 
individual  binds  another  public  corporation 
subsequently  created,  embracing  a  part  of 
the  same  territory.  The  right  of  the  legisla- 
ture to  Impose  such  an  obligation  cannot  be 
questioned.  Rader  v.  Southeasterly  Road 
District,  36  N.  J.  Law,  273;  Bloomfield  v. 
Glen  Ridge.  54  N.  J.  Bq.  276,  33  AO.  925:  Id., 
W  N.  J.  Eq.  505,  37  Atl.  63;  McCully  v. 
Board  of  Education,  63  N.  J.  Law,  18,  42  Atl. 
776.  These  cases  are  authority  for  the  other 
proposition  that,  in  the  absence  of  legislation 
to  the  contrary,  the  old  corporation  remains 
liable  for  pre-existing  obligations.  In  cases 
lllte  Scalne  v.  Belleville,  39  N.  J.  Law,  626, 
and  Spronl  r.  Smith,  40  N.  J.  Law,  314,  the 
obligation  of  the  new  corporation  was  a  nec- 
essary Inference  from  the  fact  tnat  the  I>eg- 
Islattire  destroyed  the  old  corporation,  but 
was  without  power  to  Impair  the  obligation 
of  its  outstanding  contracts.  The  reason  of 
the  cases  last  cited  la  not  applicable,  how- 


ever, to  a  case  lilie  the  present,  where  only 
a  portion  of  the  old  corporation  Is  taken 
away  from  the  new,  and  the  old  corporation 
remains  as  a  substantial  legal  Entity.  Such 
was  the  case  of  McCully  v.  Board  of  Educa- 
tion, 63  N.  J.  Law,  18,  42  Atl.  776,  in  which 
the  liability  of  the  old  board' of  education  still 
remained  and  was  enforced  by  suit  and  judg- 
ment at  law.  In  that  case  the  court  sug- 
gested that  it  might  be  possible  that  under 
affirmative  words  in  the  statute  Imposing  an 
obligation  upon  the  new  board  the  creditor 
might  maintain  an  action  against  it,  but  that, 
In  the  absence  of  negative  words  showing 
clearly  a  purpose  to  take  away  his  right  and 
remedy  against  the  old  board,  that  remedy 
remains.  [4]  The  present  case  differs  from 
the  McCully  Case,  in  that  there  are  no  af- 
firmative words  in  the  statute  Imposing  an 
obligation  upon  the  new  district  on  a  con- 
tract with  a  teacher.  The  only  seetlon  of 
the  school  law  that  is  In  any  way  applicable 
is  section  34.  It  enacts  that  in  any  new 
school  district  the  board  of  education  in  its 
corporate  capacity  shall  become  vested  with 
the  title  to  all  school  property,  real  and  per- 
sonal, In  such  district,  and  If,  for  the  erec- 
tion, repair,  or  purchase  of  any  such  proper- 
ty, there  shall  be  an  indebtedness  for  which 
the  board  of  education  of  the  school  district 
to  which  said  property  originally  belonged 
shall  be  liable,  the  said  indebtedness  shall 
be  assumed  by  and  become  the  obligation  of 
the  board  of  education  of  the  school  district 
which  shall  have  become  vested  with  the  ti- 
tle to  such  property.  The  Legislature  was 
here  undertaking  to  define  the  obligation  of 
the  new  school  district,  and  limited  It  to  In- 
debtedness for  the  erection,  repair,  or  pur- 
chase of  property,  the  title  to  which  became 
vested  In  the  new  school  district.  Counsel 
for  the  defendant  argued  that  the  contract 
with  Glazer  was  personal  property,  which 
passed  to  the  Flemlngton  board  of  education. 
[6]  It  Is  not  consistent  with  the  general 
principles  of  our  law  to  hold  that  a  contract 
for  personal  services  Is  assignable  so  that 
the  assignee  may  command  the  labor  of  one 
who  has  never  agreed  to  serve  him.  The  as- 
signability of  another  man's  labor  was  per- 
mitted in  some  parts  of  the  cotmtry  prior  to 
the  adoption  of  the  thirteenth  amendment 
to  the  federal  Constitution.  This  former 
right  conflicts  with  the  views  of  this  subject 
that  have  prevailed  for  nearly  50  years,  and 
with  the  decision  of  our  Court  of  Errors  and 
Appeals  in  the  recent  case  of  Schlesslnger  v. 
Forest  Products  Co.,  78  N.  J.  Law,  637,  76 
Atl.  1024,  30  L.  R.  A.  (N.  S.)  347,  138  Am. 
St  Rep.  627.  If  this  legal  dlfllculty,  how- 
ever. In  the  defendant's  argument  could  be 
overcome,  the  other  language  of  the  section 
makes  It  certain  that  the  school  property, 
real  and  personal,  in  such  district  cannot 
possibly  refer  to  contracts  with  teachers.  It 
would  require  some  strain  of  language  to 
hold  that  such  contract  had  a  local  situs  In 
the  district,  but  it  is  quite  Impossible  to  hold 
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tbat  such  contracts  create  indebtedness  for 
erection,  repair,  or  purchase.  Those  words 
can  refer  only  to  tangible  property^real  es- 
tate or  chattels. 

[S]  It  Is  argued  that,  unless  Flemlngton  is 
to  be  held  upon  this  contract,  the  act  of 
1910,  creating  the  borough  impaired  the  ob- 
ligation of  the  contract  with  Glazer.  This 
view  seems  to  have  troubled  the  state  su- 
perintendent, and  he  escaped  the  difficulty 
by  holding  liat  the  borough  was  created  by 
the  people  themselves,  and  not  by  the  Legis- 
lature. This  answer  is  hardly  satisfactory. 
The  real  answer  is  that  the  effect  of  the 
creation  of  the  borough  was  to  leave  the  con- 
tract between  Glazer  and  the  Raritan  board 
in  full  force  and  unimpaired.  The  obliga- 
tion of  neither  party  was  affected.  Raritan 
bad  the  same  right  as  before  to  Olazer's 
services,  and  Glazer  had  the  same  right  as 
before  to  claim  compensation  from  Raritan. 
It  may  have  been  this  liability  that  induced 
the  Raritan  board  to  limit  the  contract  as  we 
have  already  said.  It  is  true  that  Glazer  has 
lost  such  security  for  the  performance  of  his 
contract  as  might  be  found  in  the  liability  of 
the  inhabitants  of  Flemingtou  to  contribute 
to  bis  pay.  It  does  not  n^essarily  follow 
tbat  a  claim  against  Raritan  would  be  less 
easily  collectible  than  before.  It  might  well 
happen  that  the  proportion  of  the  debts  of 
the  old  corporation  that  would  fall  upon 
Plemington  under  the  provisions  of  section 
34  would  be  large  in  proportion  to  the  ratea- 
bles,  a  result  that  would  be  very  probable 
where  a  new  and  expensive  school  house  had 
recoitly  been  built  within  the  territory  of 
the  new  board  oat  of  the  proceeds  of  bonds, 
for  which,  under  section  34,  the  new  board 
would  be  liable.  [7]  There  is  another  an- 
swer to  this  constitutional  objection.  The 
Supreme  Court  of  the  United  States  la  the 
final  authority,  and  it  is  there  settled  that 
the  Legislature  of  the  state  possesses  the 
power  to  divide  counties  and  towns  at  Its 
pleasure,  and  to  apportion  the  common  prop- 
erty and  the  common  burdens  in  such  man- 
ner as  to  It  may  seem  reasonable  and  equita- 
ble. Laramie  County  v.  Albany  County,  92 
U.  S.  307,  23  L.  Ed.  5S2.  This  rule  has  quite 
recently  been  applied  to  legislation  chang- 
ing the  boundaries  of  school  districts  (Kles 
V.  Lowrey,  199  U.  S.  233,  26  Sup.  Ct  27, 
60  L.  Ed.  167),  and  is  approved  with  abun- 
dant citation  of  authorities  in  the  still  more 
recent  case  of  Hunter  v.  Pittsburg,  207  U. 
S.  161,  28  Sup.  Ct  40,  52  L.  Ed.  161.  Mr. 
Justice  Moody  collected  the  authorities,  and 
they  appear  on  page  178  of  207  U.  S.,  on 
page  46  of  28  Sup.  Ct.,  62  L.  Ed.  151.  It 
has  the  approval  also  of  our  Court  of  Er- 
rors and  Appeals.  Bloomfleld  v.  Glen  Ridge, 
54  N.  J.  Eq.  276,  33  Atl.  925;  Id.,  55  N.  J. 
Eq.  606,  87  Atl.  63.  The  severance  of  the 
school  district  did  not  impair  the  obligation 
of  Glazer's  contract. 


For  these  reasons,  the  judgment  of  tbe 
state  board  of  education  is  set  aside,  with 
costs. 


FLAHERTY  t.  LIBBI. 

(Supreme  Judicial  Court  of  Maine.     Oct.  5, 
1911.) 

1.  CoNTBCTS  (i  117*)— Rkstbaint  or  Tbade — 
Validitt. 

An  agreement  by  a  seller  of  a  business 
not  to  re-engage  in  a  similar  bnsiness  in  the 
same  )City  for  five  years,  if  made  on  a  suffi- 
cient consideration,   is  enforceable. 

[£>d.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  U  554r-569 ;   Dec.  Dig.  {  117.*] 

2.  IWJUNOTION     (I    61*)— OONTBACTB     IH     BK- 

8XSAINI  OF  Trade. 

The  seller  of  a  trucldng  business,  under 
an  incidental  agreement  not  to  re-engage  in  any 
similar  business  in  tbe  city  or  vidnity  for  five 
years,  .will  be  enjoined  from  violating  the  agree- 
ment directly,  or  as  agent  or  employ^  of  a  com- 
petitor. 

(Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  .gj  120-123;   Dec.  Dig.  §  ttl.'J 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County. 

Bill  by  Patrick  J.  Flaherty  against  Charles 
E.  Libby.    On  report    Decree  for  plaintiff. 

Bill  in  equity  brought  by  tbe  plaintiff, 
praying  that  the  defendant  be  enjoined  from 
engaging,  either  directly  or  Indirectly,  in  the 
trucl^ing  business  in  the  city  of  Portland  for 
five  years.  The  defendant  had  previously 
sold  his  tmcklng  business  in  said  city  to  tbe 
plaintiff,  and  had  agreed  in  writing  that  he 
would  not  engage  in  "any  similar  business 
In  Portland,  or  vicinity,"  for  the  term  of  five 
years  from  the  date  of  the  agreement  An 
agreed  statement  of  facts  was  filed,  and  the 
cause  reported  to  the  law  court  for  deter- 
mination. 

Argued  before  WHITBHOUSB,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Connellan  ft  (Tonnellan,  for  plaintiff.  Percy 
M.  Andrews,  for  defendant 

HALEY,  J.  This  is  a  bill  Inequity, report- 
ed to  this  court  upon  an  agreed  statement  of 
facta. 

On  the  Ist  day  of  August,  1910,  and  for 
several  years  prior  thereto,  the  defendant, 
Charles  E.  Libby,  was  the  owner  of  a  truck- 
ing business  in  the  city  of  Portlehid,  and  on 
that  day  sold,  transferred,  and  delivered  to 
the  plaintiff  said  business;  the  bill  of  sale 
being  in  the  ordinary  form,  with  a  full  de- 
scription of  the  property  sold,  and  contain- 
ing the  following  agreement : 

"I  also.  In  consideration  of  above,  and  oth- 
er considerations  named  in  the  mortgage 
which  is  a  part  of  this  transaction,  agree  not 
to  engage  in  any  similar  business  In  Port- 
land, or  vicinity,  for  the  term  of  five  years 
from  the  day  of  the  date  hereof." 
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The  fliBt  week  In  May,  1911,  the  defendant 
entered  Into  the  employment  of  one  Joseph 
F.  Stephenson,  who  was  engaged  In  the  truck- 
ing business  in  Portland,  being  a  business 
similar  to  that  sold  by  the  defendant  to  the 
plaintiff.  The  defendant  was  employed  as  a 
Inmper,  assisting  teamsters  of  Stephenson  in 
loading  and  unloading  the  teams  engaged  In 
the  tracking  business.  He  had  been  so  em- 
ployed for  about  two  weeks,  when  the  plain- 
tiff brought  this  bill  in  equity,  asking  that  he 
lie  "enjoined  and  restrained,  during  the  pen- 
dency  of  the  suit  and  during  the  remainder 
of  the  term  of  five  years  yet  to  elapse,  as 
■specified  In  said  agreement,  from  carrying 
on,  either  alone  or  jointly  with  or  as  agent 
or  servant  of  any  person  or  persons,  or  agent, 
director,  or  servant  of  any  other  company, 
or  othorwlse,  directly  or  Indirectly,  to  assist 
in  carrying  on  any  business  of  a  similar  na- 
ture to  the  business  transferred  by  him  to  the 
plaintiff  at  said  Portland." 

[1]  It  Is  customary  and  oftentimes  neces- 
sary that  a  person  purchasing  the  business  of 
another,  with  the  good  will  that  should  fol- 
tow  the  transaction,  enters  into  an  agree- 
ment with  the  seller,  whereby  the  seller  Is 
restricted  from  engaging  In  a  similar  bnsl- 
nesB  within  specified  dlstricta  If  these 
agreements  are  not  made,  the  seller,  if  he  sees 
fit,  can  immediately  begin  business  upon  his 
own  account,  or  In  the  employment  of  a  rival 
of  the  pnrchaser,  and  completely  destroy  the 
good  will  which  he  has  sold,  and  for  which 
he  has  received  a  valuable  consideration. 
When  an  agreement  of  this  kind  is  made  for 
a  sufficient  consideration  (which  is  not  ques- 
tioned In  this  case),  the  parties  are  bound  by 
It,  and  cannot  do  indirectly  what  they  have 
no  right  to  do  directly.  As  said  by  this  court 
in  Emery  v.  Bradley,  88  Me.  357,  34  Atl.  167, 
which  was  a  bill  in  equity  asking  for  an  in- 
junction restraining  the  defendant  from  re- 
maining In  the  employment  of  his  son  as  a 
photographer,  he  having  previously  sold  out 
his  photograph  business  to  the  plaintiff,  and 
agreed  to  do  no  more  of  that  business  in  the 
town :  "The  spirit  of  the  agreement  requires 
that  he  (defendant)  should  not  compete  In 
the  business  with  the  plaintiff,  either  direct- 
ly in  his  own  name  or  Indirectly  as  clerk  or 
agent  of  some  one  else."  And  In  the  case  of 
Whitney  v.  Slayton,  40  Me.  224,  the  defend- 
ant had  sold  his  business  of  manufacturing 
Iron  castings,  and  given  a  bond  not  to  en- 
gage in  the  iron  casting  business  within  60 
miles  of  the  place  where  the  business  was  lo- 
cated, and  he  afterwards  became  a  stock- 
holder in  a  corporation  engaged  In  the  manu- 
tacture  of  iron  castings  in  the  same  place. 
The  court  held  that  by  becoming  a  stockhold- 
et  in  tile  corporation  he  had  violated  the  con- 
ditions of  his  bond,  as  be  also  had  by  being 
In  the  employment  of  the  corporation. 

[2]  In  this  case  the  defendant  is  employed 


as  a  servant  of  a  business  rival  of  the  plain- 
tiff, and  by  being  in  ^e  employment  of  a 
rival  undoubtedly  may  Influence,  to  a  great- 
er or  less  extent,  some  of  bis  former  cus- 
tomers, wlio  should  now  be  the  customers  of 
the  plaintiff,  to  employ  the  rival  of  the  plain- 
tiff. It  is  but  Just  that  the  parties  to  an 
agreement  of  this  kind,  entered  into  for  a 
valuable  consideration,  should  not  only  live 
up  to  the  letter  of  the  agreement,  but  also 
to  its  spirit  It  is  so  easy  for  one  indirectly, 
by  word  or  conduct,  to  utterly  destroy  the 
good  will  of  a  business  which  he  has  sold, 
and  which  another  in  good'  faith  has  pur- 
chased, adequate  damages  for  which,  owing 
to  the  rules  of  law  governing  the  assessment 
of  damages,  cannot  be  awarded,  that  equity 
carefully  scrutinizes  the  conduct  of  the  seller, 
and  if,  directly  or  Indirectly,  he  so  conducts 
himself  that  his  agreement  not  to  engage  in 
the  business  is  violated,  promptly  restrains, 
with  Its  writ  of  Injunction,  further  acts  that 
tend  to  take  from  the  purchaser  the  rights 
that  he  acquired  by  purchase  from  the  seller. 
Good  faith  upon  the  part  of  the  defendant 
required  that  he  should  not,  by  word  or  con- 
duct, directly  or  indirectly,  obtain  business 
for  competitors  of  the  plaintiff  within  the 
territory  named  in  the  agreement,  or,  direct- 
ly or  indirectly,  give  the  public  within  that 
territory  to  understand  that  he  was  still  en- 
gaged, for  himself  or  in  the  employment  of 
another.  In  the  same  business  he  had  (greed 
not  to  engage  in  for  the  period  mentioned  In 
the  agreement.  This  the  defendant  has  not 
done,  but,  according  to  the  agreed  state- 
ment, he  has  directly  violated,  and,  at  the 
time  this  bill  was  filed,  by  his  conduct  and 
employment,  was  violating,  both  the  letter 
and  the  spirit  of  his  agreement.  Equity  does 
not  sanction  such  conduct.  The  defendant 
should,  neither  directly  nor  indirectly,  vio-  - 
late  his  agreement 

Bill  Bustaloed,  with  cost    Injunction  to  is- 
sue as  prayed  for. 


ANDERSON  t.  EASTERN  COUPLING  OO. 

(Supreme  Judicial  Court  of  Maine.    Oct  6, 
1911.) 

1.  Pl^BADINO  (I  214*)— Aduissioit  bt  Deuub- 

BEB. 

A  demurrer  admits  all  facts  well  pleaded. 

[Ed.    Note. — For   other   cases,    see    Pleading, 
Cent.  Dig.  ii  525-C34;    Dec.  Dig.  g  214.*] 

2.  PLEADIIta  ({  205*)^-Genebai,  Dbkttbbeb— 
Scope. 

A  general  demurrer  reaches  only   matters 
of  substance,  and  waives  all  matters  of  form. 

[Ed.   Note.— For   other  cases,   see    Pleading, 
Cent  Dig.  H  491-610;   Dec.  Dig.  {  205.*] 

3.  Pleading  (t  204*)— Gbnebai.  Deuubbeb- 
Scope. 

If  a  declaration  contains  one  good  count, 
or  one  good  assi^meivt  of  a  breach  of  an  agree- 
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ment  declared  upon,  a  general  demurrer  must 
be  oTerruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  48ft-490 ;    Dec.  Dig.  8  204.*] 

4.  PUCADINO   (g   205*)— Oenebai.   Demubbeb— 
Objection  fob  Duplicitt. 

Objection  to  a  declaration  for  duplicity 
can  be  taken  advantage  of  by  special  demurrer 
only. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  508 ;    Dec.  Dig.  |  205.*] 

5.  Patents  (S  219»)  —  Royalties  —  Action — 
Pleading — Sufficiency. 

A  declaration,  setting  out  an  agreement  by 
defendant  to  pay,  on  October  1,  1909,  patent 
royalties  on  all  goods  manufactured  bjr  or  for 
it  during  the  preceding  90  days,  and  alleging  that 
plaintiff  has  performed  his  undertakings,  that 
defendant  has  manufaotured  large  quantities  of 
goods  mentioned  in  the  agreement,  and  thereby 
became  liable  to  plaintiff  for  the  payment  of 
royalties  as  fixed  by  the  agreement,  that  de- 
fendant, though  requested,  has  negleoted  and  re- 
fused to  pay,  the  date  of  the  writ  being  long 
after  October  1st,  sufficiently  alleges  perform- 
ance by  pUintifF  and  breach  by  defendant,  as 
against  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Patents, 
Dec.  Dig.  i  219.»] 

Exceptions  from  Snpreme  Judicial  Court, 
Knox  County. 

Action  by  Onstaf  A.  Anderson  against  the 
Eastern  Coupling  Company.  From  an  order 
overruling  a  demurrer  to  the  declaration,  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled, and  Judgment  for  plaintiff. 

As^mpsit  on  a  written  contract  to  pay 
royalties  for  the  right  to  manufacture  and 
sell  invented  articles  under  the  plaintUF's  pat- 
ent The  defendant  filed  a  general  demurrer 
to  the  declaration.  The  demurrer  was  over- 
ruled, and  the  defendant  excepted.  It  was 
stipulated  in  the  bill  of  exceptions  that  if  the 
exceptions  were  overruled  Judgment  should 
be  entered  for  the  plaintiff  for  $500. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAVAGE,  SPEAR,  BIRD,  and  HALEY,  JJ. 

M.  T.  Crawford  and  Kenel  Boblnson,  for 
plaintiff.    J.  H.  Montgomery,  for  defendant 

HALEY,  3.  This  is  an  action  of  assumpsit 
on  a  contract  to  pay  royalties  for  the  right 
to  manufacture  and  sell  Invented  articles 
under  plaintiff's  patent.  The  contract  be- 
tween the  parties  is  in  writing,  and  is  set 
out  in  full  in  the  declaration.  The  defendant 
filed  a  general  demurrer  to  the  declaration. 

The  defendant  contends  that  the  allegation 
in  the  declaration  varies  from  the  terms  of 
the  contract  as  set  forth  in  the  declaration: 

(1)  Because  the  agreement  purports  to 
have  been  made  and  entered  into  on  the  1st 
day  of  July,  1909,  wherein  the  defendant 
agreed  to  pay  the  plaintiff  the  royalties  for 
which  this  action  is  brought  on  all  hose  and 
aozzle  couplings,  and  on  all  nozzles  manu- 
factured by  it  or  for  it,  or  manufactured  by 
its  or  for  its  assigns  or  legal  representatives, 
during  the  preceding  90  days;  the  first  pay- 


ment of  royalties  to  be  .made  on  October  lat. 
And  the  declaration  avers  that  the  royalties 
were  to  be  paid  at  the  expiration  of  90  days 
after  the  date  of  said  agreement,  whlcb 
would  be  on  September  28th,  or  two  days 
before  October  1st. 

(2)  That  the  declaration  is  not  definite  as 
to  the  damages  claimed,  or  cante  of  damages. 

(3)  That  the  declaration  also  contained 
two  counts  In  one,  and  is  therefore  bad  for 
duplicity. 

[1-3]  The  demurrer  admits  all  facts  well 
pleaded.  The  demurrer  being  general,  it 
reaches  only  matters  of  substance,  and 
waives  all  matters  of  form,  for  the  rule  Is 
well  established  that  matters  of  form  and 
duplicity  In  pleading  can  be  taken  advantage 
of  on  i^edal  demurrer,  but  not  on  general 
demurrer,  and  that  If  the  declaration  con> 
tains  one  good  count,  or  one  good  assignment 
of  the  breach  of  the  agreement  declared  ui>- 
on,  that  the  demurrer  must  be  overruled  and 
the  declaration  adjudged  good. 

"It  expressly  allows  several  breaches  of 
the  same  contract  or  duty  to  be  assigned; 
for  otherwise  the  plaintiff  would  be  preclud- 
ed from  recovering  damages  to  the  full  ex- 
tent of  the  injury,  or  the  defendant  would 
not  be  sulficiently  apprised  by  the  declara- 
tion of  the  extent  of  the  claim  he  would  have 
to  answer."  Chltty,  Plead.  228;  OUver's 
Precedents  (4th  Ed.)  155. 

[4]  The  ^cmurrer  being  general,  the  ob- 
jection of  duplicity  cannot  prevail*  for  that 
can  only  be  taken  advantage  of  on  a  special 
demurrer.  Blanchard  v.  'Hoxle,  34  Me.  376; 
Brlggs  et  al.  v.  Railway  Co.,  54  Me.  375; 
Neal  v.  Hanson,  60  Me.  84;  Bank  v.  Abell, 
63  Me.  346;  Concord  v.  Delaney,  56  Me.  201; 
Dexter  Sav.  Banb  v.  Copeland,  72  Me.  220. 

[5]  The  declaration  sets  out  the  agreement, 
wherein  the  defendant  promised  to  pay,  on 
October  1,  1909,  royalties  on  all  of  the  goods 
manufactured  by  it  or  for  it,  as  authorized 
by  said  agreement,  during  the  preceding  90 
days,  according  to  the  schedule  which  is  set 
forth  in  said  declaration.  The  declaration 
further  avers  that  the  plaintiff  has  perform- 
ed each  and  every  undertakiug  by  him  to  be 
performed,  and  that  the  defendant  has  manu- 
factured large  quantities  of  the  goods  men- 
tioned in  the  schedule,  and  thereby  became 
liable  and  indebted  to  the  plaintiff  for  thi> 
payment  of  royalties  as  specified  and  fixed 
by  the  terms  of  said  agreement  and  schedule, 
with  the  usual  averment  that  the  defendant, 
although  requested,  has  neglected  and  refus- 
ed to  pay;  the  date  of  the  writ  being  long 
after  October  1,  1909.  This  Is  a  suflielent 
allegation  of  performance  by  the  plaintiff, 
and  a  sufficient  assignment  of  one  breach  by 
the  defendant  If  the  defendant  had  desired 
a  more  particular  statement  of  what  the 
plaintiff  would  attempt  to  prove  under  the 
breach,  he  should  have  asked  for  a  bill  of 
particulars,  or  demurred  specially.    The  deo- 
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laratlon,  containing  a  sufficient  allegation 
of  performance  by  the  plaintiff,  and  one,  at 
least  sufficient  assignment  of  a  breach  by 
the  defendant,  la  good  upon  general  demur- 
rer, and  by  tbe  stipulation  of  the  parties 
the  plaintiff  Is  entitled  to  judgment  for  $500. 
Exceptions  overuled.  Judgment  for  plain- 
tiff for  1500,  as  stipulated. 


LORD  T.  JONE& 

(Supreme   Judicial    Court   of  Maine.     Oct.  9, 
1911.) 

(SyUalmt  hy  the  Court.) 

1.  Lufn-ATioN  OF  Actions  (S  196*)— Tolliwo 
Statotb— Evidence. 

The  defendant,  who  'was  the  maker  of  a 
promitaory  note  dated  Jane  9,  1900,  on  May 
6,  1910,  wrote  to  the  plaintiff,  who  was  tbe 
holder  of  the  note,  a  letter  which  contained  tbe 
following:  "I  was  at  your  place  iSunday,  but 
;oD  were  not  there.  I  have  some  money  due 
me  in  a  number  of  places,  bnt  I  couldn't  collect 
in  any.  •  •  •  Now,  can't  I  fix  it  up  with 
yon  by  giving  you  my  note  for  the  amount,  and 
then  I  will  take  it  up  as  soon  as  I  can,  and  1 
will  do  it  before  October  1st."  The  statute  of 
limitations  having  been  pleaded  as  a  bar  to  a 
suit  on  tbe  note  it  is  held  that  it  was  competent 
for  the  plaintiff  to  show  that  the  letter  referred 
to  tbe  note,  by  showidg  that  he  had  no  other 
claim  against  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  718;  Dec.  Dig.  §  ]96.») 

2.  Limitation  of  Actions  (J  148*)— Tolmng 
SiATUTB— Evidence. 

To  take  an  indebtedness,  otherwise  barred, 
ont  of  tbe  statute  of  limitations  by  an  acknowl- 
f^pncnt  in  writing,  it  must  appear  that  the  ac- 
knowledgment was  made  under  such  circum- 
stances and  In  such  terms  as  reasonably  and  by 
fair  implication  to  lead  to  the  inference  that 
tbe  debtor  intended  to  reneir  his  promise  of 
payment,  and  thus  make  a  new  and  continuing 
contract. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  gg  697-603;  Dec  Dig.  t 
14S.*] 

3.  LnoTATioN  OF  Actions  (t  148*)— Toixinq 
SiAiOT»— New  Pbouibe. 

The  letter  was  a  sufficient  acknowledgment 
of  the  indebtedness  to  take  the  note  out  of  the 
ttatnte  of  limitations. 

[EM.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  697-608 ;  Dec  Dig.  i 
148.*] 

RqwTt  from  Supreme  Judicial  Court,  York 
Coonty. 

Actknt  by  Leroy  Lord,  as  administrator, 
against  John  C.  Jones  on  a  note.  Case  re- 
ported, and  judgment  for  plaintiff. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
8AVAOB;  SPBAR,  CORNISH,  and  BIRD, 
31. 

E.  P.  Spinney,  for  plaintiff.  Frank  Wil- 
son, for  defendant. 

SAVAGE,  J.  Tbls  Is  an  action  upon  a 
promissory  note  dated  June  9,  1900.  The  ac- 
tion was  commenced  August  30,  1910.  The 
defense  Is  the  statute  of  limitations.     Tbe 


case  comes  up  on  report.  The  plaintiff  seeks 
to  take  the  note  out  of  tbe  apparent  bar  of 
the  statute  by  proving  an  acknowledgment  or 
new  promise.  The  plaintiff  relies  upon  a  let- 
ter dated  May  6, 1910,  written  and  signed  by 
the  defendant,  and  sent  by  him  to  the  plain- 
tiff. The  body  of  the  letter,  so  far  as  ma- 
terial, is  as  follows:  "I  was  at  your  place 
Sunday,  but  you  were  not  there.  I  have  some 
money  due  me  In  a  number  of  places,  but  I 
couldn't  collect  In  any.  I  rode  Saturday 
night  tUl  10  o'clock.  Now,  can't  I  fix  It  with 
you  by  giving  you  my  note  for  the  amount, 
and  then  I  will  take  It  up  as  soon  as  I  can, 
and  I  will  do  It  before  October  1st.  *  *  • 
I  will  be  over  and  see  you  as  soon  as  I  get 
home." 

It  is  provided  by  Revised  Statutes,  c.  88,* 
§  100,  that  "no  acknowledgment  or  promise 
takes  the  case  out  of  the  operation  hereof, 
unless  the  acknowledgment  or  promise  Is  ex- 
press, In  writing  and  signed  by  the  party 
chargeable  thereby." 

[1]  It  Is  clear  enough  from  the  oral  testi- 
mony in  the  case  that  by  the  expression  In 
the  letter,  "Can't  I  fix  it,"  the  defendant 
was  referring  to  the  note  in  suit,  and  that 
the  defendant  was  not  Indebted  to  the  plain- 
tiff for  anything  else.  But  the  defendant  in- 
sists that  the  identity  of  the  subject-matter 
must  appear  In  the  letter  Itself,  and  cannot 
be  shown  by  extrinsic  oral  evidence.  But  we 
think  the  point  cannot  avail  the  defendant. 
The  letter  on  the  face  of  It  evidently  refers 
to  some  claim  or  demand  which  tbe  plain- 
tiff had  against  the  writer,  and  to  a  single 
claim.  We  think  it  was  competent  for  the 
plaintiff  to  show,  as  he  did,  that  be  bad  no 
other  claim  than  the  note  in  suit.  And,  if 
so,  the  word  "it,"  in  the  phrase  "Can't  I  fix 
it"  necessarily  referred  to  that  note.  In 
Bailey  v.  Crane,  21  Pick.  (Mass.)  823,  a  case 
cited  by  the  defendant,  the  court,  after  stat- 
ing the  undoubted  rule  that  an  acknowledg- 
ment to  take  a  debt  out  of  the  statute,  must 
satisfactorily  appear  to  refer  to  tbe  very 
debt  in  question,  said  also,  with  reference  to 
the  facts  In  that  case:  "As  the  defendant  has 
not  shown  that  there  was  any  other  debt 
due  from  blm  to  tbe  plaintiff,  his  letter  must 
be  presumed  to  apply  to  the  note  in  suit." 
And  the  court  In  the  recent  case  of  Cotulla 
r.  Urbahn,  135  S.  W.  1159,  approved  the 
same  doctrine,  saying  that,  "If  there  Is  only 
one  transaction,  a  reference  to  the  debt  Is 
sufficient  as  to  Its  Identity." 

[2]  The  defendant  also  challenges  tbe  suf- 
flcltency  of  Che  acknowledgment.  It  is 
sometimes  stated,  somewhat  loosely,  tbab 
an  unqualified  acknowledgment  of  .a  debt 
as  an  existing  debt  Is  sufficient.  But  tbe 
rule  is  more  aptly  .stated^  In  Krebs  v.  01m- 
stead,  137  Mass.  504,  where  the  court  said 
that  the  plaintiff  may  take  a  case  out  of  the 
statute  "by  showing  an  acknowledgment  in 
writing  by  the  defendant  that  the  debt  was 
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due,  made  under  such  circumstances  and  In 
such  terms  as  reasonably  and  by  fair  impli- 
cation to  lead  to  tbe  inference  that  the  debt- 
or intended  to  renew  his  promise  of  pay- 
ment, and  thus  make  a  new  and  continuing 
contract."  And  the  court  added:  "It  Is  not 
«nough  to  prove  an.  admission  of  the  debt, 
if  it  is  accompanied  by  circumstances  which 
repel  such  Inferences,  or  leave  it  in  doubt 
whether  the  debtor  Intended  to  make  a  new 
promise."  See,  also,  Wald  v.  Arnold,  168 
Mass.  134,  46  N.  E.  419.  The  same  principle 
was  stated  by  this  court  In  Johnston  v.  Hus- 
sey,  89  Me.  488,  36  Atl.  993,  In  these  words, 
"The  acknowledgment  must  also  at  least  savor 
of  a  promise  to  pay,"  and,  "It  must  show  a 
recognition  of  a  legal  obligation,  and  an  in- 
tention, or  at  least  a  willingness,  to  be  bound 
by  It"  When  such  an  acknowledgment  is 
shown,  the  law  will  imply  a  promise  to  pay. 
Johnston  v.  Hussey,  supra;  Bailey  v.  Crane, 
supra. 

[S]  We  think  the  defendant's  letter  in  this 
cas0  falls  within  the  principle  thus  stated. 
It  would  be  drawing  altogether  too  fine  a 
point  to  say  that  It  was  not  a  distinct  recog- 
nition of  tbe  note  as  an  existing  debt,  and 
the  defendant  expressed  a  willingness  to  pay 
it.  He  proposed  to  give  a  new  note  for  the 
-old  one,  and- expressly  promised  to  pay  the 
new  note  before  a  time  certain.  That  would 
be  payment.  Accordingly  we  hold  that  tbe 
statute  of  limitations  Is  not  a  bar  to  this  ac- 
tion. 

Judgment  for  the  plaintiff. 


In  re  OPINION  OF  THE  JUSTICES. 

(Supreme  Court  of  New  Hampshire.     Oct.  4, 
1911.) 

1.  Statutes  (J  286*)— Enactmisnt— Valioitt. 

That  an  act  is  found  in  the  Secretary  of 
State's  Office,  signed  by  the  Speaker,  the  Presi- 
dent of  the  Senate,  and  the  Governor,  is  not  con- 
clusive of  its  due  enactment,  tbe  legislative 
Journals  under  the  Constitution  being  treated 
as  authentic  records  of  the  proceedings ;  and 
if  they  show  that  the  act  was  not  passed  by 
both  branches  it  is  invalid. 

[Ed.    Note.—!  or   other    cases,    see    Statutes, 
Cent.  Dig.  §  386;   Dec.  Dig.  |  286.*] 

2.  Coubts  (I  208*>— Supreme  Coubt— Opin- 
ions to  GOVEBNOB — SCOFK  OF  REVIEW. 

In  reaching  conclusions  in  opinions  given 
on  application  of  the  Governor  and  the  Council, 
the  Justices  of  the  Supreme  Court  cannot  re- 
ceive evidence  or  determine  questions  of  fact. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  492,  493 ;   Dec  Dig.  {  206.*] 

3.  Statutes  (§   39*)— Enactment— Validitt. 

The  bill  for  an  act  of  1911  (Laws  1911,  c. 
130),  to  acquire  land  for  a  forest  reservation 
and  state  park,  was  amended  in  the  House  so 
as  to  strike  a  limitation  on  tbe  expenditure,  but 
tht  words  were  not  actually  stricken ;  memo- 
randum of  the  amendment  being  attached  to 
bill.  The  memorandum  was  overlooked  by  the 
Senate  and  the  Governor,  and  the  bill  was  en- 
grossed as  containing  the  limitation.  Held, 
that  the  clause  limiting  the  expenditure  did  not 


become  valid  law,  and  that  expenditure,  even  to 
the  amount  of  the  limitation,  is  not  authorized. 
[Ed.    Note.— For   other    cases,    see   Statutes, 
Cent.  Dig.  {  42;   Dec.  Dig.  {  89.*1 

4.  Statutes  (§  30*)—Braotmkkt— Signature 
BY  GovEBNOB— Time. 

The  Legislature  having  adjourned,  the  bill 
cannot  be  re-engrossed  and  presented  to  the 
Governor  for  signature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  32 ;   Dec.  Dig.  {  30.*) 

5.  Statutes  (|  20*)— Enactment- Siqnatuke 
BT  GovEBNOB— Necessity. 

Under  Const,  pt.  2,  art  43,  requiring  pres- 
entation of  legislative  bills  to  tbe  Governor  for 
approval,  bis  approval,  attested  by  bis  signa- 
ture, is  as  essential  to  a  valid  enactment  as  its 
passage  by  the  Legislature,  excepting  acts  which 
may  be  enacted  without  his  approval. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Ceot.  Dig.  i  28 ;    Dec  Dig.  i  26.*] 

6.  CoUBTS     (8     208*>— SUPBKMB     COUBIV- OPIH- 
lONB  TO   G^OVEBNOB — SCOPE. 

Ordinarily  the  Justices  of  the  Supreme 
Court  will  not  give  an  opinion  to  the  Governor 
and  the  Council  on  a  question  Involving  private 
rights ;  it  being  properly  adjudicated  in  a  suit 
to  which  the  persons  affected  are  parties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  %i  49%  493 ;    Dec.  Dig.  f  208.*] 

Application  by  the  Governor  and  the  Conn- 
ell  for  an  opinion  of  tbe  Justlcefi  concerning 
an  act  to  acquire  land  as  a  forest  reserva- 
tion and  state  park.    Questions  answered. 

To  the  Justices  of  the  Supreme  (Dourt: 

The  Governor  and  fhe  Honorable  Council 
respectfully  represent  that  on  March  16, 
1911,  an  act  entitled  "An  act  to  provide  for 
tbe  acquisition  by  tbe  state  of  the  Craw- 
ford Notch,  so  called,  In  Hart's  Location  and 
contiguous  territory,  as  a  forest  reservatioii 
and  state  park,"  was  reported  by  tbe  com- 
mittee on  appropriations  to  the  House.  Sec- 
tion 3  of  this  bill  provided:  "For  tbe  pur- 
pose of  carrying  out  the  provisions  of  this 
act  such  a  sum  as  may  be  necessary,  not 
tb  exceed  one  hundred  thousand  dollars 
($100,000),  Is  hereby  appropriated  and  shall 
be  provided  in  the  manner  following:  The 
state  ^easurer,  under  the  direction  of  the 
Governor  and  Council,  shall  Issue  scrip  or 
certificates  of  Indebtedness  to  such  amounts 
as  may  be  necessary  to  pay  for  tbe  lands,' 
wood,  and  timber  purchased  or  condemned  as 
aforesaid,  not  exceeding  In  the  aggregate 
the  amount  aforesaid." 

The  House  voted  to  amend  said  section 
by  striking  out  the  words  "not  to  exceed  one 
hundred  thousand  dollars,"  and  to  further 
amend  said  section  by  striking  out  the 
words  "not  exceeding  in  the  aggregate  the 
amount  aforesaid,"  and  passed  the  Ull.  The 
clerk  of  the  House  messaged  the  bill  Into 
the  Senate,  and,  Instead  of  striking  out  tbe 
words  above  named  on  the  face  of  the  bill, 
he  pasted  a  printed  extract  from  the  House 
Journal,  showing  the  amendments,  to  the 
wrapper  of  the  bill.  The  bill  reached  the 
Senate  April  4,  1911,  was  read  twice  by  its 
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title,  and  sent  to  the  finance  committee. 
April  6,  1911,  that  committee  reported  tbe 
bill  to  ttie  Senate,  and  it  was  read  a  third 
time  by  its  tide,  and  passed  unanimously. 
In  engrossing  the  bill,  tbe  record  attached 
to  tbe  wrapper  of  the  bill  was  not  noticed, 
and  it  was  engrossed  as  it  was  when  it 
was  reported  by  the  committee  on  appro- 
priations. Tbe  engrossing  committee  re- 
ported to  the  House  and  Senate  that  they 
foQDd  the.  bill  correctly  engrossed.  The 
House  and  Senate  accepted  this  report,  the 
President  of  the  Senate  and  the  Speaker  of 
tbe  House  signed  this  bill,  and  it  was  pre- 
sented to  the  Governor  and  signed  by  him. 

The  Goremor  and  Council  require  tbe 
opinion  of  the  Justices  upon  the  following 
qnestions:  (1)  Is  this  act,  entitled  "An  act 
to  provide  for  tbe  acquisition  by  the  state 
of  the  Crawford  Notch,  so  called,  in  Hart's 
Location  and  contiguous  territory,  as  a 
forest  reservation  and  state  park,"  approved 
-iprll  12,  1911.  a  valid  law?  (2)  If  in  your 
opinion  the  bill  as  engrossed  and  signed  by 
tbe  Governor  is  not  tbe  one  which  passed 
the  House  and  Senate,  can  the  Governor 
and  Conndl  pledge  the  credit  of  tbe  state 
to  tbe  extent  of  $100,000  to  carry  tbe  bill 
Into  efFect?  (3)  If  no  part  of  the  act  is 
now  the  law,  may  the  act  be  correctly  en- 
KTosaed  now  and  presented  to  tUe  Governor 
for  his  signature?  (4)  If  tbe  record  is  con- 
clusive that  the  act  as  signed  by  tbe  Gov- 
ernor i«ssed  the 'House  and  Senate,  can  the 
lands  specified  In  said  bill  be  acquired  by 
the  exercise  of  eminent  domain,  if  the  own- 
ers of  said  lands  ask  therefor  a  sum  greatly 
In  excess  of  the  one  hundred  thousand  dol- 
lars specified  In  said  bill? 

Bobert  P.  Bass, 

Governor. 
Thomas   Entwistle, 
Harry  T.  Lord, 
Benjamin  F.  Greer, 
John  M.  GUe, 
George  H.  Tur&er, 

Councilors. 
Concord,  N.  H.,  August  4,  1911. 

To  His  Exelloicy  tbe  Governor,  and  tbe  Hon- 
orable Council: 

In  response  to  your  inquiries  relating  to 
the  validity  of  an  act  entitled  "An  act  to 
provide  for  tbe  acquisition  by  the  state  of 
tbe  Crawford  Notch,  so  called,  In  Hart's  Lo- 
cation and  contiguous  territory,  as  a  forest 
reservation  and  state  park,"  approved  by  the 
Governor  April  12,  1911,  and  your  powers 
thereunder,  tbe  undersigned,  the  Justices  of 
tbe  Supreme  Court,  respectfully  auswer  as 
follows: 

[1]  Upon  three  occasions,  the  first  over 
W  years  ago,  the  Justices  of  this  court,  in 
performance  of  their  constitutional  duty  up- 
on the  requirement  of  eacb  branch  of  tbe 
Wislature  or  the  Governor  and  Council, 
bave  joined  in  expressing  tbe  opinion  that 
tbe  fact  that  au  act  was  found  lodged  in 


tbe  oflSce  of  the  Secretary  of  tbe  State  witb 
other  public  acts  passed  at  the  same  session, 
signed  by  tbe  Speaker  of  the  House  of  Rep- 
resentatives and  the  President  of  the  Sen- 
ate, with  the  approval  of  the  Governor  at- 
tested by  his  signature  thereon,  was  not 
conclusive  evidence  of  its  due  enactment; 
but  that,  in  view  of  provisions  of  the  Con- 
Btltjution  In  reference  to  them,  tbe  journals 
of  the  two  bouses  are  to  be  treated  as  au- 
thentic records  of  the  proceedings,  and  that, 
if  it  appears  from  these  records  that  tbe  act 
In  question  was  not  passed  by  botb  branch- 
es of  the  Legislature,  the  prima  facie  evi- 
dence furnished  by  tbe  enrolled  act  would 
be  overcome,  and  the 'act  held  invalid.  Opin- 
ion of  tbe  Justices,  35  N.  H.  679;  Opinion 
of  tbe  Justices,  45  N.  H.  607;  Opinion  of 
the  Justices,  52  N.  H.  622.  In  view  of  tbe 
entire  unanimity  of  opinion  extending  over 
so  long  a  period  of  time,  participated  in  by 
so  many  different  members  of  the  court,  and 
apparently  accepted  and  acquiesced  in  by 
the  bar  and  the  state,  we  may  properly 
adopt  as  our  own,  without  further  discus- 
sion, tbe  views  upon  this  question  expressed 
by  our  predecessors  In  1858,  approved  by 
them  In  1864,  and  reafilrmed  in  1873. 

[2,  S]  In  reaching  the  conclusions  contain- 
ed in  opinions  of  this  character,  tbe  Jus- 
tices are  not  authorized  to  receive  evidence 
or  to  determine  qnestions  of  fact  Opinion 
of  the  Justices,  70  N.  H.  638,  50  AU.  328; 
Opinion  of  the  Justices,  45  N.  H.  607,  608, 
614.  Assuming,  therefore,  that  the  Journal 
of  the  House  shows  tbe  fact  stated  in  your 
communication — that  certain  provisions  of 
the  act  now  published  as  chapter  130  of  the 
Laws  of  1911,  found  in  the  act  as  enrolled 
and  published,  were  stricken  from  the  act  by 
amendment  in  the  House  before  its  passage 
by  that  branch  'of  the  Legislature — the  pro- 
visions so  stricken  out  are  not  law.  Our 
answer,  therefore,  to  tbe  first  question  sub- 
mitted is  that.  In  our  opinion,  chapter  130 
of  the  Laws  of  1911  is  not  in  its  entirety,  as 
published,  a  valid  law.  We  see  nothing  in 
the  facts  stated  as  to  the  proceedings  in 
the  Senate  which  would  authorize  the  find- 
ing that  the  act  which  passed  tbe  House  did 
not  duly  pass  the  Senate.  Tbe  Senate  are 
authorized  by  tbe  Constitution  to  "determine 
their*  own  rules  of  proceedings."  Part  2, 
art.  36  (37).  There  Is  nothing  in  tbe  Con- 
stitution prescribing  the  method  which  the 
Senate  must  adopt  to  acquaint  themselves 
with  the  contents  of  any  proposed  measure 
before  its  passage.  . 

Our  attention  Is  called  to  section  3  of  the 
act,  which  appears  to  have  been  drafted  for 
the  purpose  of  appropriating  money  to  car- 
ry out  tbe  purposes  of  the  act,  and  to  pro- 
vide the  same  by  authorizing  the'  State 
Treasurer,  under  t^e  direction  of  the  Gov- 
ernor and  Council,  to  issue  scrip  or  certif- 
icates of  indebtedness  therefor.  The  second 
question  asked,  whether  the  Governor  and 
Council  can  "pledge  the  credit  of  the  state 
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to  the  extent  of  $100,000  to  carry  the  hill 
Into  effect,"  under  the  facts  submitted,  pre- 
sents the  Inquiry  whether  upon  the  facts 
stated  section  3  authorizes  the  Governor  to 
draw  his  warrant  for  suidi  sum,  or  the  State 
Treasurer  to  Issue  scrip  or  certificates  of 
Indebtedness  to  that  amount.  The  differenc- 
es between  the  act  as  passed  by  the  House 
and  the  bill  approved  by  the  Governor  In  this 
section  are  stated  to  be  that  the  bill  passed 
appropriated,  for  the  purpose  of  carrying 
out  the  provisions  of  the  act,  "such  a  sum 
as  may  be  necessary,"  and  authorized  the 
Issue  of  scrip  or  certificates  of  Indebtedness 
"to  such  amounts  as  may  be  necessary  to 
pay  for  the  lands,  wood,  and  timber  pur- 
chased or  condemned,"  while  In  the  bill  as 
signed  the  limitation  "not  to  exceed  one 
hundred  thousand  dollars"  is  attached  to  the 
first  clause  quoted,  and  to  the  second  is  add- 
ed, "not  exceeding  in  the  aggregate  the 
amount  aforesaid";  these  being  the  clauses 
which  were  struck  out  in  the  House,  and 
which,  as  stated,  are  not  law.  The  question 
is  whether,  under  the  circumstances,  the  re- 
mainder of  the  section  Is  of  any  validity. 

"It  will  sometimes  be  found  that  an  act 
of  the  Legislature  is  opposed  in  some  of  Its 
provisions  to  the  Constitution,  while  others, 
standing  by  themselves,  would  be  unobjec- 
tionable. So  the  forms  observed  In  passing 
it  may  be  sufficient  for  some  of  the  purposes 
sought  to  be  accomplished  by  it,  but  insuf- 
ficient for  others.  In  any  such  case  the  por- 
tion which  conflicts  with  the  Constitution, 
or  in  regard  to  which  the  necessary  condi- 
tions have  not  been  observed,  must  be  treat- 
ed as  a  nullity.  Whether  the  other  parts 
of  the  statute  must  also  be  adjudged  void 
because  of  the  association  must  depend  up- 
on a  consideration  of  the  object  of  the  law, 
and  in  vi-hat  manner  and  to  what  extent  the 
unconstitutional  portion  affects  the  remain- 
der. •  *  •  The  constitutional  and  un- 
constitutional provisions  may  even  be  con- 
tained in  the  same  section,  and  yet  be  per- 
fectly distinct  and  separate,  so  that  the 
first  ntay  stand,  though  the  last  fall.  •  •  • 
If  they  are  so  mutually  connected  with  and 
dependent  upon  each  other  •  *  •  as  to 
warrant  the  belief  that  the  Legislature  In- 
tended them  as  a  whole,  and  if  all  could  not 
be  carried  Into  effect  the  Legislature  would 
not  pass  the  residue  independently,  then,  if 
some  parts  are  unconstitutional,  all  the  pro- 
visions which  are  thus  dependent,  condition- 
al, or  connected  must  fall  with  them."  Cool. 
Cbnst.  LIm.  (6th  Ed.)  209-212;  Oopp  v.  Hen- 
nlker,  55  N.  H.  179,  203,  20  Am.  Rep.  194; 
East  Kingston  v.  Towle,  48  N.  H.  87,  66,  97 
Am.  Dec.  575,  2  Am.  Rep.  1T4. 

[5]  In  the  absence  of  evidence  of  the  facts 
by  which,  under  the  Constitution,  laws  may 
be  enacted  without  the  Governor's  approval, 
his  approval,  attested  by  his  signature,  is 
as  essential  to  the  valid  enactment  of  a  law 
as  its  passage  by  each  branch  of  the  Legis- 
lature.   "Every  bUl  which  shall  have  passed 


both  Houses  of  the  General  Court  shall 
•  •  •  be  presented  to  the  Governor;  if 
he  approve,  he  shall  sign  It."  Const,  pt.  2, 
art  43  (44).  The  section  3  which  the  Gov- 
ernor approved  confers  only  a  limited  au- 
thority. His  approval  of  an  act  conferring 
such  an  authority  cannot  be  construed  as  an 
approval  of  an  act  conferring  an  unlimited 
one.  The  authority  conferred  by  the  act 
signed  by  him  is  directly  dependent  upon 
the  limitation.  When  the  limitation  Is  de- 
stroyed, the  power  dependent  thereon  goes 
with  it.  It  cannot  be  said  on  the  evidence 
furnished  by  the  act  that  without  the  limita- 
tion the  section  would  have  met  gubernatori- 
al approval.  It  may  be  argued  that  the  act 
as  it  passed  fhe  General  Court  discloses  an 
intention  to  appropriate  and  to  authorize  the 
issuing  of  scrip  or  certificates  to  the  amount 
of  $100,000  at  least.  If  necessary,  because  the 
only  limitation  is  "such  sum  as  may  be  nec- 
essary," and,  as  the  Governor's  signature  to 
the  bill  presented  evldeuces  his  approval  of 
the  provisions  of  the  section  tip  to  $100,000, 
all  portions  of  the  law-enacting  body  have 
approved  action  under  the  sectiob  to  that 
amount  at  least;  and  hence  any  acts  which 
do  not  pledge  the  credit  of  the  state  be- 
yond that  sum  would  be  within  the  intent 
both  of  the  Governor  and  the  General  Court 
This  may  be  so;  but  mere  intent  of  the  Gen- 
eral Court  and  the  executive  will  not  enact 
a  valid  law.  That  Intent  must  be  expressed 
as  the  Constitution  directs.  If  the  bill  as 
passed  had  been  presented  to  the  Governor, 
and  he  had  the  belief  that  the  limitation 
should  be  Included  in  it,  he  had  no  power  to 
attach  that  limitation  to  his  signature,  be- 
cause he  Is  compelled  under  the  Constitution 
to  approve  or  disapprove  the  bill  as  a  whole. 
The  only  method  by  which  bis  purposes  as 
to  "the  limitation,  if  he  entertained  any,  could 
be  enacted  into  law  would  be  the  return  of 
the  bill  with  his  objections,  their  removal 
by  action  of  the  two  houses,  and  the  subse- 
quent presentation  to  and  approval  of  the 
amended  bill  by  him.  These  forms  pre- 
scribed by  the  Constitution  are  not  supplied 
by  the  error  in  engrossing  the  bill.  Our  opin- 
ion is  that  section  3  is  all  Invalid.  Authori- 
ty, therefore,  cannot  be  found  therein  to 
draw  money  from  the  treasury,  or  to  issue 
scrip  or  certificates  of  indebtedness  in  pay- 
ment "for  the  lands,  wood,  and  timber  pur- 
chased or  condemned"  under  the  act 

[4]  The  third  question  submitted  la,  "If 
no  part  of  the  act  Is  now  the  law,  may  the 
act  be  correctly  engrossed  now  and  present- 
ed to  the  Governor  for  his  signature?" 
There  are  a  number  of  conflicting  decisions 
under  constitutional  provisions  substantially 
similar  to  our  own,  in  which  the  question 
whether  the  Governor  may,  after  final  ad- 
journment of  the  Legislature,  sign  a  bill 
duly  presented  to  htm  before  adjournment  Is 
considered.  Note,  87  L.  R.  A.  391.  Those 
like  Fowler  v.  Pblnie,  2  Cal.  165,  which  hold 
that  the  Governor  cannot  sign  a  bUl  after 
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(be  adjournment,  are  of  course  conduslTe  of 
the  present  question.  Although  this  conclu- 
sion is  supported  by  the- Invariable  practice 
In  this  state,  the  question  may  now  be  iwss- 
ed.  No  bin  'can  become  a  law  that  is  not 
presented  to  the  Goremor.  As  tbe  Constitu- 
tion confers  no  authority  upon  any  person  to 
present  bills  to  tbe  Governor,  they  must  be 
presented  by  the  legislature,  or  by  some  per- 
son by  antbority  derived  from  tbe  Leglsla- 
tare.  The  constitutional  question  whether 
the  Legislature  could  authorize  the  presenta- 
tion of  bills  to  the  Governor  after  its  ad- 
Jonmment  does  not  arise,  except  as  an  aid 
to  the  construction  of  provisions  or  rules 
governing  the  matter,  until  it  appears  at- 
tempt has  been  made  to  authorize  such  pres- 
entation. Under  article  43  (44)  of  the  Con- 
stitution. It  is  the  Governor's  duty,  if  he 
does  not  approve  a  bill,  to  return  it  to  the 
bouse  in  which  it  originated,  with  his  objec- 
tions. It  is  not  only  his  duty,  but  his  right, 
under  the  power  Intrusted  to  him  as  part 
of  the  lawmaking  instrumentality  of  the  Con- 
stitution.  Although,  by  adjournment  with 
his  consent  within  less  than  five  days  after 
tbe  presentation  of  a  bill,  he  may  as  a  prac- 
tical proposition  be  deprived  of  snflicient 
time  to  state  his  objections, 'it  would  require 
very  express  language  to  lead  to  the  infer- 
ence that  the  Legislature,  in  providing  for 
tbe  presentation  of  bills  to  tbe  executive, 
hitended  to  authorize  their  presentation  In 
sneh  manner  as  to  wholly  deprive  him  of  the 
power  to  aid  in  shaping  legislation  by  call- 
ing the  attention  of  the  Legislature  to  de- 
fects in  measures  adopted  by  them. 

Tbe  present  statute  (Laws  1893,  c.  64)  re- 
quires the  Secretary  of  State  to  cause  all 
liiUs  and  Joint  resolutions  which  have  pass- 
ed both  branches  of  the  Legislature  to  be  en- 
grossed, and,  after  they  have  been  engrossed 
and  signed  by  tbe  Speaker  of  the  House  and 
the  President  of  the  Senate,  to  present  them 
to  the  Governor  for  approval.  Tbe  act  does 
not  say  when  they  sbaU  be  presented;  but 
there  is  no  evidence  of  any  purpose  in  the 
act  of  1893,  except  to  substitute  the  Secre- 
tary of  State  for  the  engrossing  clerk  of  i)0th 
honsea,  and  to  impose  upon  htm  the  duty  of 
presentation  formerly  resting  upon  the  clerk 
of  the  Senate.  P.  S.  c.  4,  H  8,  9.  By  tbe 
latter  section,  the  clerk  of  the  Senate,  whose 
dnty  It  was  to  present  bills  to  the  Governor, 
was  required  to  make  on  the  bill  a  certificate 
of  the  day  and  hour  of  so  doing,  and  to  make 
a  corresponding  entry  upon  the  records  of 
the  Senate.  With  the  adjournment  of  the 
Senate,  its  records  were  closed,  and  the  en- 
try required  thereon  seems  to  us  a  plain  in- 
timation that  tbe  act  to  be  recorded  must  be 
done  before  adjournment.  In  Laukford  v. 
County,  73  Md.  105,  20  AU.  1017,  22  Atl.  412, 
11  L.  H.  A.  491,  the  court  took  an  opposite 
view  of  sneh  a  provision,  based  in  part  upon 
the  contrary  practice  In  that  state,  both  be- 
fore and  after  the  statute  was  passed.    Here 


we  have  been  able  to  discover  no  evidence 
of  a  practice  of  presenting  bills  after  the  'ad- 
journment of  tbe  Legislature.  We  think  it 
has  never  been  attempted.  We  are  aware  of 
only  one  Instance  in  which  it  was  suggested 
that  a  Governor  might  after  adjournment 
sign  a  bill  duly  presented  to  him,  but  which 
he  had  declined  to  sign  before  adjourning  the 
two  houses.  In  this  case  the  Governor  refus- 
ed to  act. 

The  section  of  the  Public  Statutes  placing 
the  duty  of  presentation  upon  the  clerk  of 
the  Senate,  and  requiring  him  to  enter  the 
time  of  presentation  upon  the  Senate  record, 
was  originally  adopted  In  1864.  Laws  1864, 
c.  4034.  It  probably  resulted  from  the  con- 
troversy over  the  attempted  veto  by  the  Gov- 
ernor of  chapter  4030,  Laws  1864,  known  as 
the  soldiers'  voting  bill.  Opinion  of  the  Jus- 
tices, 45  N.  H.  607.  We  have  been  unable 
to  discover  any  earlier  statute  upon  the  sub- 
ject. It  is  to  be  remarked  that  the  Consti- 
tution contains  no  provision  as  to  the  at- 
testation of  bills.  It  does  not  require  them 
to  be  engrossed  or  signed  by  the  presiding  of- 
ficers of  the  two  houses.  That  matter  is  left 
to  the  Legislature  for  regulation.  The  jour- 
nals In  the  years  Immediately  following  the 
adoption  of  tbe  Constitution  are  not  com- 
plete enough  to  furnish  an  exact  history  of 
the  procedure;  but  as  early  at  least  as  1824 
there  was  a  joint  rule,  substantially  in  tbe 
language  of  the  sixth  joint  rule  of  the  last 
session,  providing  for  a  jcommlttee  for  the 
purpose  of  engrossing  bills  and  their  signa- 
ture, when  by  tbe  presiding  officers  of  tbe 
two  houses.  App.  Senate  Jour.  June,  1824, 
p.  107.  From  that  time  until  the  next  ses- 
sion after  the  passage  of  tbe  act  placing  the 
duty  of  presentation  upon  the  clerk  of  the 
Senate,  the  journals  record  that  the  bills, 
after  signing  by  the  President  of  tbe  Senate, 
were  delivered  to  the  committee  on  engrossed 
bills,  to  be  laid  before  the  Governor  for  bis 
approval  and  signature.  This  committee  re- 
ports from  time  to  time  tbe  performance  of 
its  duty,  and  at  the  end  of  the  session  re- 
ports that  It  has  presented  to  the  Governor 
all  engrossed  bills,  resolutions,  and  addresses 
which  have  been  reported  engrossed  and  sign- 
ed by  tbe  presiding  officers  of  the  two  houses. 
Senate  Jour.  July,  1864,  p.  127. 

It  thus  appears  that  when  the  act  of  1864 
was  passed  the  presentation  of  bills  to  the 
Governor  was  understood  to  be  a  legislative 
duty,  to  be  performed  by  a  committee  of  the 
General  Court,  and  to  be  completed  before 
adjournment.  That  act,  as  stated,  clearly 
Implies  that  the  pcesentation  authorized  is 
to  be  made  before  adjournment,  and  the  sub- 
sequent alterations  in  the  law  furnish  no  evi- 
dence of  an  Intent  to  authorize  a  change  In 
this  respect  For  the  reason,  therefore,  that 
no  authority  has  been  conferred  upon  the 
Secretary  of  State  to  present  bills  after  tbe 
adjournment  of  the  Legislature,  without  ref- 
erence to  the  constitutional  question  whether 
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such  power  could  be  given,  we  think  the 
third  question  must  be  answered  In  the  nega- 
tive. 

It  may,  however,  be 'remarked  that  under 
the  Constitution  neither  house  can  adjourn 
Itself  for  more  than  two  days  at  a  time;  that 
the  power  of  adjourning  the  Legislature  is 
vested  In  the  Governor,  who,  with  advice  of 
the  Council,  upon  request  of  both  houses, 
may  adjourn  the  Greneral  Court  to  such  time 
as  they  agree  upon,  or,  In  case  of  disagree- 
ment between  the  two  houses,  may  adjourn 
It  for  such  time  as  he  may  determine  the 
public  good  may  require,  not  exceeding  In 
the  latter  case  90  days  at  any  one  time. 
Const,  pt.  2.  arts.  18  (19),  85  (36),  42  (43),  49 
(50).  The  practice  has  been  for  the  two 
bouses,  when  they  have  agreed  upon  adjourn- 
ment, to  Inform  the  Governor  of  the  fact, 
whereupon  he  sends  a  message  to  each  house, 
adjourning  the  General  Court  In  accordance 
therewith.  In  every  Instance  since  1816,  and 
with  only  a  few  exceptions  prior  thereto 
since  1800  up  to  1911,  the  Gfovemor  In  this 
message  has  Informed  the  two  branches  of 
the  Legislature  of  the  disposition  of  the  bills 
and  resolves  that  have  been  presented  to  him. 
This  seems  to  show  that  the  Constitution  for 
over  a  hundred  years  has  been  understood 
to  mean  that  upon  the  adjournment  of  the 
General  Court  by  the  Governor  the  busi- 
ness of  making  law  was  ended  for  that  ses- 
sion. 

Our  conclusion  that  the  enrolled  act  Is  not 
conclusive  renders  the  fourth  question  Im- 
material. 

[6]  Whether,  under  sections  of  the  act  to 
which  our  attention  has  not  been  called,  and 
existing  statutory  provisions,  proceedings  In 
Invltum  can  be  maintained  for  the  taking  of 
Crawford  Notch  Involves  a  question  of  pri- 
vate right  in  the  landowners,  which,  if  ask- 
ed, we  should  ordinarily  feel  obliged  to  de- 
cline to  answer.  House  Jour.  1911,  p.  686; 
Opinion  of  the  Justices,  70  N.  H.  638,  50  Atl. 
328;  Opinion  of  the  Justices,  62  N.  H.  704. 
That  question  can  be  Anally  determined  only 
in  the  course  of  litigation  to  which  the  land- 
owners are  parties.  Our  views  thereon  have 
not  been  required,  and  we  have  not  intended 
to  express  any  opinion. 

FRANK  N.  PARSONS. 

REUBEN  E.  WALKER. 

GEORGE  H.  BINGHAM. 

JOHN  a  YOUNG. 

ROBERT  J.  PEA8LEE. 


ROSCHBa*  V.  PACKARD  et  al. 
(Court  of  Appeals  of  Maryland.    June  22,  1911.) 
1.  Schools  and  Schooi.  Districts  (|  62*)— 

DiSCHABQE  or  TEACHEBr— LlABILirr. 

The  board  of  school  commissioners  in  the 
trial  of  charges  against  and  removal  of  a  teacher 
under  Baltimore  City  Charter  (Acts  1898,  c. 
123)  I  99,  providing  that  any  teacher  may  be 


removed  by  it  after  charges  preferred  and  trial 
bad,  exercise  quasi  judidal  powers;  bo  that, 
unless  their  acts  are  done  willfnlly,  fraudulent- 
ly, and  corruptly,  they  are  not  liable  to  a  teacher 
for  finding  against  and  removing  her. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  |  62.»1 

2.  Schools  and  School  Districts  (|  62*) — 
DiscHASOE  OF  Teaciteb— Liability. 

Though  before  the  hearing  by  a  board  of 
school  commissioners  of  charges  agiklnst  a  teach- 
er on  their  findings  on  which  they  removed  her 
a  member  of  the  board  had  told  her  that.  If 
after  hearing  the  testimony  she  desired  further 
time  to  prepare  her  defense,  she  would  be  given 
reasonable  time  after  the  aajonrnment,  the  fact 
that  the  board  declin^  to  grant  a  postponement, 
though  she  had  not  brought  her  attorney  with 
her,  does  not  render  the  members  of  the  board 
liable  to  her  In  damages;  it  being  presumed, 
in  the  absence  of  explanation,  that  the  board 
was  actuated  by  honest  motives. 

[Ed.  Note.— For  other 'cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  i  62.*] 

3.  JuDQMKNT  (§  644*)— Ras  Judicata. 

The  judgment  against  a  teacher  in  manda- 
mus by  her  to  compel  a  board  of  school  commis- 
sioneiB  to  restore  her  to  her  position  as  teacher 
is  conclusive  against  her  on  all  questions  in- 
volved In  that  case,  and  is  a  bar  to  an  action 
by  her  against  the  members  of  the  board  for 
damages  for  having  made  false  statements  in 
their  answer,  and  committed  perjury,  in  the 
mandamus  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Dec.  Dig.  i  644.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;    James  P.  Gorten,  Judge. 

Action  by  Anna  B.  Roschen  against  Joseph 
Packard  and  others.  Judgment  for  defend- 
Eints.    Plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  URNER,  and 
STOCKBRIDGB,  JJ. 

Anna  B.  Roschen,  in  pro.  per.  E!dgar 
Allan  Poe,  Sylvan  Hayes  Lauchhelmer,  and 
German  H.  H.  Emory,  for  appellees. 

BURKE,  J.  In  March,  1906,  the  appellees, 
together  with  the  late  James  H.  Phillips, 
constituted  the  board  of  school  commission- 
ers of  Baltimore  city.  This  action  was 
brought  against  them  in  the  superior  court 
of  Baltimore  city,  and  it  is  stated  in  the 
appellant's  brief  to  be  a  suit  "for  damages 
for  unlawfully  and  corruptly  defrauding  her 
of  her  position  of  teacher  of  German  in  any 
primary  or  grammar  school  In  the  city  of 
Baltimore,  to  which  she  was  legally  elected 
by  the  board  of  school  commissioners  of  Bal- 
timore city,  and  which  she  has  filled  In  an 
Intelligent  and  capable  maimer  for  12  years. 
Appellees  defrauded  appellant  of  her  posi- 
tion of  teacher  without  a  trial,  as  prescribed 
in  the  Baltimore  city  charted,  and  thereby 
defrauded  her  of  means  of  her  existence,  and 
also  defrauded  her  of  receiving  an  annuity 
from  the  Teachers'  Mutual  Benefit  Associa- 
tion, of  whldi  she  was  a  member  and  in 
which  she  bad  contributed  for  11  years.  She 
sues  them  also  for  making  a  large  number 
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of  false  representations  In  ber  petition  for 
mandamus  in  wbicb  Mr.  Josepb  Packard 
made  affidavit  In  due  form  of  law  that  they 
were  tme  before  a  Justice  of  the  peace,  also 
for  perjuries  committed  at  the  trial  of  the 
petition  for  mandamus,  and  for  influencing 
the  verdict  of  the  jury  against  her  by  false 
representations  during  the  trial  of  appellant's 
petition  for  mandamus  for  reinstatement" 
The  declaration  both  In  form  and  substance 
Is  a  most  unusual  one.  It  contains  56  para- 
graphs, and  in  them  Is  set  out  the  facts  upon 
■which  the  plaintiff  Intended  to  rely  at  the 
trial  to  support  her  case.  The  recital  of 
facts  covers  11  pages  of  the  printed  record. 
The  court  sustained  a  demurrer  to  the  dec- 
laration, without  leave  to  amend,  and  enter- 
ed a  Jodgm^it  on  the  demurrer  in  favor  of 
the  defendants  (or  costs;  and  from  this  Judg- 
ment tbe  plaintiff  has  appealed. 

It  will  not  be  necessary  to  set  out  with 
modi  partlcnlarity  the  averments  of  the  dec- 
laration, as  very  few  of  them  have  any  bear- 
ing npon  tbe  legal  questions  presented  by 
the  record.  The  first  10  paragraphs  deal 
with  tbe  plalntUTs  qualifications,  experience, 
and  successful  work  as  teacher.  The  elev- 
enth, twelfth,  thirteenth,  and  fourteenth 
paragraphs  are  devoted  to  a  dMculty,  or 
disagreement,  which  she  had  with  Dr.  Mil- 
ler, tbe  group  principal  of  school  No.  95, 
in  which  she  was  teacher,  and  she  charges 
that  Dr.  Miller  acted  "spitefully  and  an- 
tagonistically and  nntruthfully"  towards  her, 
I  and  falsified  the  record  of  the  plaintiff  in  a 
most  dIsbonoVable  manner.  In  tbe  fifteenth 
paragraph  it  is  averred  that  the  defendants 
violated  the  city  charter  by  sending  Mr. 
James  H.  Van  Sickle  to  her  classroom  to 
find  ont  If  she  was  able  to  impart  knowledge 
in  German  to  the  pupils  of  her  class,  as  Mr. 
Van  Sickle  was  not  qualified  by  reason  of 
bis  ignorance  of  the  Grerman  language  to  su- 
pervise her  work. 

It  appears  by  the  sixteenth  and  seven- 
teenth paragraphs  that  tbe  plaintiff  on  tbe 
13th  of  February,  1906,  wrote  to  the  school 
board  eomplainlng  of  tbe  conduct  of  Dr. 
Miller,  but  that  ber  letter  was  not  answered, 
and  it  1b  charged  that  thereafter  "Mr.  Van 
Sickle  preferred  false  charges  against  the 
plaintiff,,  which  she  can  disprove  by   wit- 


Tbe  eighteenth,  nineteenth,  twentieth, 
twaity-first,  and  twenty-second  paragraphs 
aver  the  alleged  motive  of  Mr.  Van  Sickle 
in  preferring  false  charges  against  ber,  her 
freedom  from  apprehension  as  to  the  result 
of  the  trial,  her  employment  of  Mr.  George 
R.  Willis  to  accompany  ber  on  March  28, 
1906,  to  the  school  board  meeting,  that  being 
the  day  fixed  by  the  board  for  the  trial  of 
tbe  chaises,  tbe  demand  of  Mr.  Willis  for 
a  bill  of  particulars,  which  was  refused  in  a 
lettv  from  Mr.  Josepb  Packard  to  Mr.  Wil- 
lis, in  which  it  was  stated  that,  "if  after 
bearing  tbe  testimony  she  desires  further 
time  to  pr^Me  bar  defense,  tbe  board  of 


school  commissioners  will  give  her  reason- 
able time  after  adjournment  on  Mardi  28, 
1906,  to  enable  her  to  do  so." 

It  appears  by  the  allegations  of  the  twen- 
ty-third, twenty-fourth,  and  twenty-fifth  par- 
agraphs that  Mr.  Willis  did  not  attend  the 
trial  on  March  28,  1906,  and  the  reason  he 
did  not  attend  was  that  the  plaintiff  ."would 
rather  let  Mr.  Willis  accompany  her  on  the 
date  the  board  of  school  commissioners  would 
set  for  her  defense  than  on  March  28,  1906"; 
that  Mr.  WlUis  gave  her  certain  letters  that 
had  passed  between  the  board  and  himself; 
that  copies  of  tbese  letters  were  made  and 
tbe  originals  returned  to  Mr.  Willis,  "as  he 
needed  them  for  the  record";  that  Mr.  Willis 
told  her  to  take  ber  two  brothers  to  the 
meeting  "to  take  notes  and  bring  those  notes 
to  him,  and  let  him  know  right  the  next 
morning  after  March  28th  what  date  the 
board  of  school  commissioners  had  set  for 
ber  defense  in  order  that  he  could  keep  that 
date  free  from  other  engagements";  that 
she  attended  tbe  meeting  on  March  28,  1906, 
and  that  after  the  conclusion  of  the  false 
testimony  of  Mr.  Van  Sickle  and  his  witness- 
es, when  Mr.  Packard  asked  tbe  plaintiff, 
"What  have  you  got  to  say.  Miss  Roschen?" 
the  plaintiff  In  a  distinct  voice  and  loud 
enough  to  be  heard  by  anybody  who  Is  not 
afflicted  with  deafness,  said,  "I  ask  for  fur- 
ther time  to  prepare  my  defense";  that  Mr. 
Packard  heard  what  she  said,  and  that  he 
took  advantage  of  the  fact  that  tbe  plaintiff 
had  left  Mr.  George  R.  Willis  home,  broke 
tbe  contract  upon  which  she  bad  appeared, 
and  said,  "Oh,  no;  you  cannot  have  that 
now." 

The  twenty-seventh,  twenty-eighth,  and 
thirty-fourth  paragraphs  are  as  follows: 

"(27)  That  not  one  of  the  defendants  had 
so  much  honor  in  him  as  to  keep  this  con- 
tract, and  hear  witnesses  on  the  plaintifTs 
side  testify. 

"(28)  That  tbe  board  of  school  commission- 
ers acted  improperly  in  luring  the  plaintiff 
under  this  contract  and  under  tbe  promise  of 
giving  ber  time  to  prepare  ber  defense  to  tbe 
administration  building,  and  caused  her  to 
make  an  arrangement  with  her  lawyer  to 
accompany  her  on  the  date  which  would  be 
set  for  her  defense,  instead  of  going  wltta  her 
on  March  28,  1906,  and  then  going  Into  a  se- 
cret session  and  refusing  to  set  a  date  for 
her  defense." 

"(34)  That  the  defendants  cruelly  removed 
the  plaintiff,  who  was  not  guilty  of  any  of 
the  charges,  without  a  trial,  contrary  to  the 
provision  of  the  Baltimore  city  charter,  from 
her  position  as  a  teacher  In  the  public  schools 
of  Baltimore  city,  which  constitutes  her  vo- 
cation in  life,  and  upon  wbicb  she  is  depend- 
ent for  her  livelihood." 

In  the  remaining  paragraphs,  it  la  averred 
that  the  plaintiff  instituted  a  suit  for  man- 
damus against  the  appellees  in  the  court  of 
common  pleas,  presumably  to  compel  tbem  to 
relnatattt  her  as  a  teacher,  altboogh  this  is 
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not  definitely  alleged.  The  appellees  answer- 
ed this  petition,  and  the  case  was  tried  before 
Judge  Dobler  and  a  jury,  and  resulted  In  a 
verdict  and  Judgment  for  the  appellees.  In 
the  answer  and  testimony  of  witnesses  at 
that  trial  the  allegations  of  the  plaintiff  as 
to  what  took  place  at  the  hearing  on  March 
28,  1906,  were  denied,  and  an  explanation 
was  glVen  as  to  why  the  plaintiff  was  not 
given  further  time  to  prepare  her  defense  as 
Mr.  Packard  in  his  letter  dated  March  23, 
1906,  to  Mr.  Willis  had  stated  would  be  done. 
This  Is  shown  by  the  forty-third,  forty -fourth, 
forty-flfth,  and  forty-sixth  paragraphs  of  the 
declaration,  which  are  as  follows : 

"(43)  That  in  their  Joint  and  several  an- 
swer the  defendants  made  further  false  rep- 
resentations, to  wit,  that  some  five  or  six 
witnesses,  whom  the  petitioner  had  requested 
the  school  board  to  summon,  were  summon- 
ed, and  also  attended  as  well  as  the  wltness- 
'  -es  In  support  of  the  charges  against  the  peti- 
tioner. That  all  the  witnesses  both  those  in 
support  of  the  charges  and  those  summoned 
in  request  of  the  petitioner  were  examined 
and  testified. 

"(44)  That  In  their  Joint  and  several  an- 
swer the  defendants  made  further  false  rep- 
resentations by  stating  that  each  and  all  of 
the  charges  were  fully  and  entirely  proved 
by  the  testimony  of  all  the  witnesses. 

"(45)  That  in  their  Joint  and  several  an- 
swer the  defendants  made  further  false  rep- 
resentations, to  wit,  that  at  the  conclusion  of 
the  hearing  the  petitioner  did  not  as  she  al- 
leges ask  for  any  adjournment  for  the  pur- 
pose of  enabling  her  to  present  her  defense, 
but,  on  the  contrary,  she  departed  only  after 
she  had  been  fully  Informed  that  said  hear- 
ing was  a  final  one,  after  having,  with  this 
knowledge,  exercised  her  right  to  cross-ex- 
amine and  question  the  witnesses  as  to  their 
statements,  after  having  heard  the  testimony 
of  witnesses  called  by  her. 

"(46)  That  in  their  Joint  and  several  an- 
swer the  defendants  made  further  false  rep- 
resentations, to  wit:  'Answering  the  thir- 
teenth (13)  paragraph  of  the  petition,  these 
defendants  say  that  the  testimony  at  the 
said  hearing  was  adduced  upon  definite 
charges  preferred  as  already  set  forth  here- 
in."" 

The  declaration  further  alleges  that  at  the 
trial  of  the  mandamus  case  some  of  the  de- 
fendants, and  a  number  of  other  witnesses, 
committed  perjury,  some  "in  a  vulgar  man- 
ner" and  others  "in  a  vulgar,  frivolous  man- 
ner," and  that  the  defendants  "by  their  false 
representations  in  their  prayers  to  the  court" 
influenced  Judge  Dobler,  before  whom  the 
case  was  heard,  "In  such  a  detestable  way  as 
to  grant  three  out  of  the  four  prayers  which 
were  granted  by  him  on  the  school  board  side 
under  false  representations."  The  fifty- 
fourth,  fifty-fifth,  and  fifty-sixth  paragraphs 
are  as  follows : 

"(64)  That  thereby  the  defendants  have 
robbed  the  plaintiff  a  second  time  in  unlaw- 


ful manner  of  the  position  of  teacher  in  the 
public  schools  of  Baltimore  City,  which  she 
has  filled  in  such  a  faithful,  intelligent  man- 
ner, which  constitutes  her  beloved  vocation  in 
life  and  upon  which  she  is  dependent  for  a 
livelihood. 

"(55)  That  the  unlawful  actions  of  the  de- 
fendants have  interferred  with  the  plaintiff 
obtaining  employment  in  her  professi'"i  or 
otherwise. 

"(50)  That  the  unlawful  actions  of  the  de- 
fendants have  also  robbed  the  plaintiff  of  be- 
ing provided  with  a  teacher's  pension  in  old 
age,  as  their  unlawful  actions  have  caused 
that  the  plaintiff's  name  was  taken  off  the 
list  of  members  of  the  Teachers'  Mutual.  Ben- 
efit Association,  also  known  as  the  Teachers' 
Pension  Fund,  which  was  organized  in  1893, 
of  which  the  plaintiff  is  one  of  the  founders, 
and  to  which  she  has  contributed  for  eleven 
years  by  monthly  payments." 

[1]  These  facts  do  not  constitute  a  good 
cause  of  action.  As  the  suit  la  brought  for 
the  purpose  of  subjecting  the  appellees  to 
damages  for  acts  done  in  their  official  ca- 
pacity as  members  of  the  board  of  school 
commissioners  of  Baltimore  city,  it  is  essen- 
tial to  have  alleged  that  the  acts  which  con- 
stituted the  cause  of  action  were  done  will- 
fully, fraudulently,  and  cerruptly.  Section  99 
of  the  Baltimore  city  charter  (Act  1898,  c 
123)  provides  that  "any  teacher  may  be  re- 
moved by  said  board  on  the  recommendation 
of  the  superintendent  of  public  instruction 
after  charges  preferred  and  trial  had." 
Charges  were  preferred  against-  the  plaintiff, 
and  the  trial  of  these  charges  was  had  by  the 
board  after  notice  to  the  plaintiff,  and  she 
was  removed  as  teacher.  In  the  trial  of  these 
charges  the  board  was  acting  within  its  Ju- 
risdiction, and  was  exercising  quasi  Judicial 
powers,  and  the  members  of  the  board  can- 
not be  held  Individually  liable,  in  the  at>- 
sence  of  malice,  fraud,  or  corruption  on  their 
part,  and  there  are  no  sufficient  allegations 
in  the  declaration  that  they  were  so  actuat- 
ed. In  Bevard  v.  Hoffman,  18  Md.  479,  81 
Am.  Dec.  618,  the  court  said  "that  the  nature 
of  our  institutions  equally  demands  that  pub- 
lic officers,  acting  faithfully  and  honestly  in 
the  discharge  of  their  duty,  and  within  the 
limits  of  their  constitutional  powers,  shall  be 
protected  from  liability  for  mistakes,  or  er- 
rors of  Judgment  from  which  none  are  ex- 
empt ;  provided  they  are  unmixed  with  fraud 
or  corruption.  *  •  *  In  all  governments 
power  and  trust  must  be  reposed  somewhere. 
All  that  can  be  done  is  to  define  its  limits, 
and  provide  means  for  its  proper  exercise. 
When  the  action  in  question  is  that  of  a  Ju- 
dicial officer,  all  that  the  law  can  procure  Is 
a  guaranty  that  they  shall  not  with  impuni- 
ty do  wrong  willfully,  fraudulently,  or  cor- 
ruptly." To  the  same  effect  are  the  cases  of 
Friend  v.  Hammill,  34  Md.  298;  Knell  v. 
Briscoe,  49  Md.  414;  State  v.  Garrick,  70 
Md.  686,  17  Att.  559,  14  Am.  SL  R^.  387. 
The  memben  of  the  boaid  .of  adioo^  oommis- 
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Bloners  of  Baltimore  dty  are  public  offlclals, 
charged  wltb  the  exercise  of  Important  ex- 
ecutive and  administrative  functions.  The 
discharge  of  many  of  these  duties  involves  the 
exercise  of  sound  discretion  and  judgment, 
and  some  of  them,  like  the  trial  and  removal 
of  teachers,  are  in  their  nature  judicial,  and 
for  acts  done  In  the  performance  of  such  du- 
ties they  are  not  personally  liable  In  dam- 
ages, unless  the  facts  bring  them  within  the 
rule  above  stated. 

[O  The  appellees  were  in  no  way  responsi- 
ble for  the  charges  preferred  by  Mr.  Van 
Sickle,  nor  for  the  feeling  and  conduct  of 
Dr.  Miller  towards  the  plaintiff,  and  the 
mere  fact  that  the  board  declined  under  the 
circumstances  stated  in  the  declaration  to 
grant  a  postponement  of  the  hearing  does 
not  render  the  appellees  liable  to  an  action 
for  damages.  The  court  would  assume,  in 
the  absence  of  all  explanations,  that  the 
board  was  actuated  by  honest  motives  in 
declining  to  postpone  the  trial. 

[3]  The  allegations  that  the  appellees  made 
f^lse  statements  In  their  answer  to  the  pe- 
tition for  mandamus,  and  that  certain  of 
them  committed  perjury  at  the  trial  of  that 
case,  do  not  state  a  cause  of  action.  The 
controverted  questions  of  fact  which  *ere 
in  issue  in  the  mandamus  case,  and  which 
were  disposed  of  there,  cannot  be  again  re- 
tried. Upon  all  the  questions  involved  in 
that  case,  the  judgment  therein  rendered  is 
conclosive  upon  the  plaintiff,  and  the  find- 
ings of  the  jury  in  that  case  cannot  be  re- 
viewed or  Inquired  into  in  this  suit  There 
does  not  appear  to  be  any  conflict  of  au- 
thorities on  this  point.  In  Taylor  y.  Bid- 
well,  85  Cal.  489,  4  Pac.  491,  the  court  said: 
"The  averments  with  respect  to  the  de- 
fendants suborning  a  witness,  to  swear  false- 
ly in  the  criminal  prosecution  against  the 
plaintiff  do  not  constitute  a  cause  of  action 
for  damage.  Smith  v.  Lewis,  3  Johns.  <N. 
T.)  157,  3  Am.  Dec.  469;  Homer  v.  Fish,  1 
Pick.  (Mass.)  441,  11  Am.  Dec.  218;  Smith  v. 
Lowry,  1  Johns.  Ch.  (N.  Y.)  320.  In  Smith 
T.  Lewis  the  court  observes  that,  howev- 
er jDst  and  reasonable  it  may  appear,  upon 
the  first  view  of  the  proposition,  that  a  man 
who  has  by  perjury  injured  another  should 
be  answerable,  yet  on  a  nearer  Inspection, 
when  the  mischiefs  resulting  from  upholding 
that  proposition  are  considered,  the  conclu- 
ilon  must  be  that  It  would  be  dangerous  in 
the  extreme  to  sustain  the  action.  In  the 
case  of  Eyres  v.  Sedgwick,  Cro.  Jac.  601,  it 
became  a  question  whether  a  person  who 
had  made  a  false  affidavit  In  chancery, 
whereby  the  plaintiff  was  Imprisoned  by  the 
chancellor,  was  liable  for  an  action  for  the 
injury,  it  was  held  by  all  of  the  judges,  ex- 
cept Haughton,  that  to  punish  this  perjury 
by  an  action  on  the  case  under  the  pretense 
of  a  false  oath  should  not  be  suffered,  and 
Hangbton  admitted  that,  if  the  defendant 
bad  come  In  by  process  of  law  as  a  witness, 
it  had  been  otherwise,  for  then  be  would 
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have  been  punishable  by  Indictment"  In 
Dunlap  T.  Glldden,  81  Me.  4S5,  52  Am.  Dec. 
625,  which  waa  an  action  on  the  case,  the 
declaration  alleged  that  Dunlap  was  the 
just  and  lawful  owner  of  a  lot  of  land;  that 
Glldden  bad  sued  out  a  writ  of  entry  for 
the  land  against  the  plaintiff,  and  in  that 
action  had  obtained  a  verdict  and  judgment 
for  the  land;  that  the  verdict  was  obtained 
by  the  fraud  of  Glldden,  and  by  false  tes- 
timony of  two  of  the  defendants  and  other 
witnesses,  under  a  conspiracy  among  all  of 
the  defendants,  by  fraud  and  perjury,  to  de- 
prive and  cheat  the  plaintiff  of  said  land. 
The  court  held  the  declaration  bad,  saying: 
"If  the  judgment  was  obtained,  as  is  con- 
tended, by  fraud  and  perjury,  the  plaintiff 
has  ample  remedy  at  law.  The  court  which 
rendered  the  judgment  upon  proof  of  these 
allegations  would  be  bound  to  grant  a  new 
trial,  80  that  upon  a  fuller  Investigation  jus- 
tice might  be  done.  The  witnesses,  if  guil- 
ty, might  be  indicted  for  perjury,  and  BO 
might  all  those  be  Indicted  who  had  unlaw- 
fully conspired  together  to  deprive  the  plain- 
tiff of  his  rights."  In  Phelps  t.  Stearns,  4 
Gray  (Mass.)  105,  64  Am.  Dec.  61,  It  was 
held  that  an  injury  caused  by  perjury  is 
not  a  legal  ground  of  action.  In  that  case 
the  defendant  had  been  committed  to  jail 
upon  an  execution  in  favor  of  the  plaintiff, 
and  the  declaration  alleged  that  upon  his  ap- 
plication to  take  the  poor  debtor's  oath,  and 
knowingly,  willfully,  and  falsely  made  oath 
that  "he  had  not  any  estate,  real  or  person- 
al, to  the  amount  of  the  execution,  except 
but  what  was  by  law  exempted  from  being 
taken  on  execution,  and  by  willfully  and 
falsely  making  oath  as  aforesaid  was  dis- 
charged from  arrest,  and  the  plaintiff  there- 
by deprived  of  .Jjls  lawful  remedy  to  collect 
the  debt  due  him  from  the  defendant."  In 
United  States  v.  Throckmorton,  98  U.  S.  61, 
25  L.  Ed.  93,  the  court  said:  "There  are  no 
maxims  of  law  more  firmly  established  or  of 
more  value  In  the  administration  of  justice 
than  the  two  which  are  designed  to  prevent 
repeated  litigation  between  the  same  parties 
In  regard  to  the  same  subject  of  controver- 
sy, namely:  'Interest  rei  publlcse,  ut  sit  finis 
litlum';  and  'Nemo  bis  vexari  pro  una  et  ea- 
dam  causa.'  If  the  court  has  been  mistak- 
en in  the  law,  there  is  a  remedy  by  writ  of 
error.  If  the  jury  had  been  mistaken  in 
the  facts,  there  is  the  same  remedy  by  mo- 
tion for  a  new  trial.  If  there  has  been  evi- 
dence discovered  since  the  trial,  a  motion 
for  a  new  trial  will  give  appropriate  relief. 
But  all  these  are  i>arts  of  the  same  proceed- 
ing, relief  is  given  in  the  same  suit,  and  the 
party  Is  not  vexed  by  another  suit  for  the 
sane  matter.  So  in  a  suit  in  chancery  on 
proper  showing  a  rehearing  Is  granted.  If 
the  Injury  complained  of  Is  an  erroneous  de- 
cision, an  appeal  to  a  higher  court  gives  op- 
portunity to  correct  the  error.  If  new  evi- 
dence is  discovered  after  the  decree  has  be- 
come final,  a  bill  of  review  on  that  ground 
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may  be  filed  wltbin  the  rnlee  prescribed  by 
Ufw  on  that  subject  Here^  again,  these  pro- 
ceedings are  all  part  of  the.  same  suit,  and 
the  rule  framed  for  the  repose  of  society  is 
not  violated." 

This  Is  especially  applicable  to  that  pftrt 
of  the  declaration  wherdn  the  plaintiff  seeks 
to  retry  the  issue  of  fact  'which  was  involT- 
ed  in  the  mandamus  case. 

Judgment  affirmed,  with  costs. 


PRESTOK  T.  POB  et  al. 
(Court  of  Appeals  of  Maryland.    June  23, 1911.) 

1.  Appeal  -and  Bbros  (|  143*)  —  Who  Mat 
Appeax. 

Dnder  Code,  art  6,  J  26,  permitting  an  ap- 
peal by  ft  party  from  a  final  decree  or  order  in 
equity,  an  applicant  for  a  receiver  in  one  suit 
is  not  entitled  to  appeal  from  the  action  of  a 
separate  court  in  a  snbsequent  salt  to  which  he 
was  merely  a  special  intervener  to  question  the 
jurisdiction  of  the  latter  court  to  entertain  a 
suit  for  the  same  purpose. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Cent  Dig.  (  021 ;  Dec.  Dig.  i  143.*] 

2.  Appeal   awd  Bbbob   (|   147»)— Who   Mat 
.  AFPEAI/— Stockholoebb. 

A  stockholder  cannot  appeal  from  a  judg- 
ment against  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  920;    Dec.  Dig.  |  147.*] 

Stoclcbiidge,  J.,  dissenting. 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Chas.  W.  Henisler,  Judge. 

Bill  by  certain  stockholders  of  the  United 
Surety  Company  for  appointment  of  receiv- 
ers to  wind  up  the  business  of  said  corpora- 
tion. From  an  order  dismissing  bis  petition 
in  intervention,  and  from  an  order  appoint- 
ing Edwin  W.  Poe  and  others  as  such  re- 
ceivers, James  H.  Preston  appeals.  Appeal 
dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEABCE,  BURKE,  URNEB,  and 
STOCKBBIDGB,  JJ. 

S.  S.  Field,  for  appellant  Stewart  S. 
Janney  and  George  B.  Gaither,  for  appellees. 

UBNEIB,  J.  The  appellant  is  a  stockhold- 
er of  the  United  Surety  Company,  a  corpora- 
tion of  this  state.  On  December  24,  1910,  he 
filed  a  bill  la  the  circuit  court  No.  2  of  Bal- 
timore dty  for  the  dissolution  of  the  com- 
pany, and  the  appointment  of  receivers  to 
take  charge  of  its  assets,  convert  them  Into 
money,  and  make  distribution  among  those 
entitled.  This  action  was  sought  on  the 
ground  that  the  business  of  the  company 
was  being  conducted  at  a  loss,  and  that  it 
was  Insolvent  An  order  was  passed  requir- 
ing the  defendant  corporation  to  show  cause 
within  a  stated  time  why  receivers  should 
not  be  appointed  as  prayed.  The  company 
demurred  to  the  bill,  and  also  filed  an  an- 
swer dotying  that  It  was  insolvent  The 
demurrer  was  set  for  bearing  on  January  16, 


1911.  Three  days  prior  to  that  date,  other 
stockholders  of  the  company  owning  a  ma- 
j(^ty  of  Its  capital  stock  filed  a  bill  in  the 
circuit  court  for  Baltimore  dty,  alleging 
that,  though  the  corporation  was  solvent,  its 
capital  had  become  Impaired  in  such  man- 
ner end .  to  such  extmt  as  to  incapacitate 
it  for  the  further  prosecution  of  its  business, 
and  to  subject  the  holders  of  its  stock  to 
constant  and  increasing  loss.  It  was  averred 
that  a  meeting  of  the  stoclUiolders  had  been 
called  by  the  directors  in  order  that  resolu- 
tions might  be  adopted  looking  to  a  dissolu- 
tion. It  was  also  stated  that  on  January  11th 
the  insurance  commissioner  of  Maryland  tiad 
notified  the  company  not  to  engage  In  any 
new  transactions  until  its  capital  should  be 
restored.  The  bill  then  alleged  that  the  con- 
tinuance of  the  corporation  as  a  going  con- 
cern, without  revenue  from  new  business, 
pending  action  by  the  stockholders,  would 
not  only  be  a  waste  of  Its  assets,  but  would 
subject  it  to  the  necessity  of  paying  in  cash 
all  claims  presented,  while  the  extent  to 
which  it  might  be  liable  on  other  claims  not 
yet  matured  would  remain  undetermined,  so 
that  justice  to  those  interested  required  that 
receivers  be  at  once  appointed  to  take  cliarge 
of  the  assets  of  the  company,  ascertain  its 
liabilities  and  protect  the  rights  of  all  con- 
cerned. The  specific  relief  prayed  for  was 
that  receivers  be  appointed  to  take  charge 
of  the  property  of  the  corporation  and  wind 
up  its  business,  that  its  officers  and  agents 
be  required  to  deliver  np  its  assets,  books, 
and  papers  to  the  receivers  and  refrain  from 
Interfering  with  their  possession,  and  that  a 
day  be  fixed  by  which  claims  should  be  filed. 
There  was  also  a  prayer  for  general  relief. 
Simultaneously  with  the  filing  of  this  bill 
the  company  answered  admitting  the  facts 
alleged,  and  consenting  to  the  receivership. 
An  order  was  thereupon  passed  appointing 
the  appellees  receivers  of  the  comp.iny  sub- 
ject to  the  further  order  of  the  court  On 
the  following  day  the  appellant  filed  a  peti- 
tion in  the  case  just  mentioned  containing 
the  preliminary  statement  that  he  appeared 
by  his  solicitors  specially  and  solely  for  the 
puriwse  of  objecting  to  the  Jurisdiction  of 
the  court  to  entertain  the  proceeding.  Tlie 
petitioner  alleged  the  pendency  of  the  prior 
suit  instituted  by  himself  for  a  receivership 
In  circuit  court  No.  2  of  Baltimore  city,  a 
court  of  concurrent  Jurisdiction  with  that  to 
which  the  petition  was  addressed,  and  daimed 
that  the  former  court  had  thus  acquired  ex- 
clusive jurisdiction  of  the  entire  subject-mat- 
ter of  the  suits,  and  that  the  circuit  court 
of  Baltimore  city  was  therefore  without  Jn- 
risdictlon  to  pass  the  order  of  appointment 
in  question.  There  was  a  prayer  for  leave 
to  appear  for  the  purposes  of  the  petition, 
without  subjecting  the  petitioner  to  the  ju- 
risdiction of  the  court,  and  for  a  rescission 


•For  otber  cues  sm  game  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  DIx.  Key  No.  Series  *  Rep'r  lndez«a 


Digitized  by 


Google 


Md) 


PRESTON  y.  FOB 


179 


of  tbe  order  creating  the  receivership.     A 
copy  of  the  earlier  bill  and  of  tbe  order  to 
show  cause  In  that  proceeding  was  exliiblted 
with  the  petition.    The  circuit  court  passed 
an  order  permitting  the  appellant  to  appear 
In  the  second  snit  specially  for  the  purpose 
of  filing  and  prosecuting  his  petition,  and  the 
receivers  were  required  to  show  cause  why 
the  order  of  their  appointment  should  not 
fie  rescinded.    The  latter  answered,  denying 
that  the  circuit  court  N9.  2  had  acquired  ex- 
clusive Jurisdiction  as  to  the  matters  pi;e- 
B^ited  in  the  second  proceeding,  which  was 
assertecl  to  be  based  upon  a  different  cause 
of  action  and  to  be  properly  cognizable  by 
the  drcnit  court  notwithstanding  the  penden- 
cy of  tbe  prior  suit    A  general  replication 
was  filed  to  the  answer,  and  evidence  was  of- 
fered in  support  of  the  allegations  of  the 
petition.    After  a  hearing  the  petition  was 
dismissed  by  the  circuit  court.    Tbe  present 
appeal  Is  from  its  order  to  that  effect,  and 
also  from  the  order  appointing  the  receivers. 
The  question  which  the  appellant  desires 
to  have  determined  is  whether  the  circuit 
conrt  of  Baltimore  city  had  any  Jurisdiction 
to  create  a  receivership  for  the  corporation 
in  which  he  is   Interested  pending  a   pro- 
ceeding for  that  object  In  circuit  court  No.  2. 
These  two  courts  are  possessed  of  concurrent 
equity    Jurisdiction,    and    the    appellant   In- 
vokes the  well-established  doctrine  that  as 
between  co-ordinate  courts  equally  entitled  to 
take  cognizance  of  a  particular  subject  of 
Jndidal  Inquiry  the  Jurisdiction  first  Invoked 
is  exclusive.    Wright  v.  Williams,  93  Md.  70, 
48  AU.  397;    Withers  v.  Denmead,  22  Md. 
145;    Brooks  v.  Delaplalne,  1  Md.  Gh.  351; 
Brown  v.  Wallace,  4  Gill  &  J.  479;  Albert  T. 
Winn,  7  Gill,  446.    "This  rule,"  as  was  said 
In  Brooks  v.  Delaplalne,  supra,  "would  seem 
to  be  vital  to  the  harmonious  movement  of 
courts  whose  powers  may  be  exerted  within 
the  same  spheres,  and  over  the  same  subjects 
and  persons,"  and  "the  only  course  of  safety, 
tho^fore,  is,  when  one  court  having  Juris- 
diction over  the  subject  has  possession  of 
the  case,  for  all  others,  with  merely  co-ordi- 
nate powers,  to  abstain  from  any  interfer- 
ence."    In  view  of  the  repeated  emphasis 
which  has  been  given  to  the  rule,  and  the  se- 
rious complications  which  It  Is  intended  to 
prevoit,  we  have  no  Reason  to  doubt  that  it 
would  have  been  applied  in  the  present  in- 
stance by  the  court  below  but  for  its  conclu- 
sion, as  we  gather  from  the  argument,  that 
thoe  was  a  material  difference  between  the 
theories  and  purposes  of  the  two  suits  under 
consideration.   The  first  was  a  statutory  pro- 
ceeding directed  to  the  Involuntary  dissolu- 
tion of  the  corporation  upon  the  ground  of 
its  Insolvency  under  section  53  of  article  23 
of  the   Code  of   Public  General  Laws,  as 
amended  by  chapter  240  of  tbe  Acts  of  190S, 
while  the  second  bill  appears  to  have  invoked 
the  general  equitable  aid  of  tbe  court  for  the 
appointment  of  receivers  to  prevent  loss  to 
the  stockholders  pending  action  on  their  part 


looking  to  the  voluntary  dissolution  of  tbe 
corporation  as  a  solvent  enterprise  In  a  pro- 
ceeding to  be  taken  in  Its  own  name  under 
separate  provisions  of  Code,  art  23,  §§  51,  62; 
Acts  1908,  c.  240. 

[1]  The  question  whether  under  such  con- 
ditions the  rule  as  to  the  exclusiveness  of 
the  Jurisdiction  first  assumed  has  controUirg 
effect  Is  one  of  considerable  Interest;  but  a 
motion  to  dismiss  tbe  appeal  requires  us  to 
first  ascertain  whether  the  question  is  prop- 
erly before  us  for  determination.  It  Is  pro- 
vided by  section  26  of  article  5  of  the  Code 
that:  "An  appeal  shall  be  allowed  from  any 
final  decree,  or  order  in  the  nature  of  a  final 
decree,  passed  by  a  court  of  equity  by  any 
one  or  more  of  the  persons  parties  to  the 
suit,  with  or  without  the  assent  or  Joinder 
of  plaintiffs  or  co-defendants  in  such  ap- 
peal." While  It  has  been  held  that  this  pro- 
vision does  not  restrict  the  right  of  appeal 
to  those  who  are  technical  parties  to  a  suit, 
yet  it  is  also  well  settled  that  an  appellant 
must  be  able  to  show  that  he  has  a  direct  in- 
terest in  the  subject-matter  of  the  litigation. 
Hall  V.  Jack,  32  Md.  262;  Rau  v.  Robertson, 
58  Md.  508;  Grabill  v.  Plummer,  05  Md.  60, 
51  Atl.  823;  Cecil  v.  Cecil,  19  Md.  72,  81 
Am.  Dec.  626;  Johns  v.  Caldwell,  60  Md.  259 ; 
Lurman  v.  Hubner,  75  Md.  268,  23  AU.  646; 
Haskle  v.  James,  75  Md.  568,  23  Atl.  1030; 
Stewart  v.  Codd,  58  Md.  86;  Frey  v.  Shrews- 
bury Bank,  58  Md.  151;  Glenn  v.  Reld,  74 
Md.  238,  24  Atl.  165;  2  Cyc.  628,  629.  In 
the  first  of  the  cases  Just  cited,  which  was 
relied  upon  by  the  appellant  in  this  connec- 
tion, the  decree  from  which  the  Intervener 
appealed  not  only  dismissed  his  i>etltlon,  but 
concluded  bis  rights  in  respect  to  the  fund 
in  controversy.  It  was  held,  therefore,  that, 
while  not  a  technical  party  to  the  suit,  he 
had  such  an  interest  In  the  subject  of  the 
litigation  as  to  entitle  him  to  maintain  the 
appeal.  In  the  present  case  the  appellant 
has  not  referred  to  any  Interest  of  his  own 
upon  which  a  right  of  appeal  is  predicated. 
The  mere  passage  of  tbe  order  permitting  his 
special  appearance  for  the  purpose  Indicated 
does  not  give  him  such  an  interest  Knabe 
V.  Johnson,  107  Md.  619,  69  Atl.  420. 

[2]  It  Is  well  settled  that  he  has  no  stand- 
ing as  a  stockholder  to  appeal  from  a  Judg- 
ment against  the  corporation  (Ex  parte  Cut- 
ting, 94  U.  S.  14,  24  L.  Sd.  49;  White  Brass 
Castings  Co.  v.  Union  Metal  Mfg.  Co.,  232 
111.  165,  88  N.  B.  640,  122  Am.  St  Rep.  63) ; 
and  we  do  not  understand  that  he  has  inter- 
vened in  that  capacity.  Under  the  special 
conditions  here  existing,  it  Is  obvious  that 
his  Interests  as  a  stockholder  have  been 
givoi  the  precise  form  of  protection  he  de- 
sires. There  was  consequentiy  no  proposal 
on  his  part  to  enter  the  subsequent  suit  for 
the  purpose  of  making  a  contest  on  the  mer- 
its. The  only  ground  of  objection  relied 
upon  here  is  the  pendency  in  a  conrt  of  con- 
current Jurisdiction  of  an  earlier  and  similar 
action  tn  which  the  objector  •ccupied  the 
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position  of  plaintiff.  We  have  fonnd  no  case 
Involving  a  conflict  of  Jurisdiction  In  which 
the  question  at  issue  was  raised  by  one  in 
the  situation  of  this  appellant.  Such  ques- 
tions are  usually  presented  In  cases  of  this 
character  by  defendants  who  are  confronted 
with  two  or  more  proceedings  on  the  same 
cause  of  action,  or  by  rival  receivers  claiming 
under  separate  appointments.  It  is,  of  course, 
entirely  reasonable  that  the  appellant  should 
desire  to  prosecute  the  suit  he  has  instituted 
to  a  successful  conclusion;  but  the  difficulty 
here  Is  to  discover  any  interest  on  bis  part  in 
the  second  suit  which  can  be  recognized  as 
sufficient  to  Justify  his  intervention  for  the 
purpose  of  an  appeal  -under  our  statute.  Cer- 
tainly he  cannot  be  regarded  as  having  a 
vested  right  to  a  receivership  in  the  action 
first  pending.  It  is  not  to  be  conclusively 
presumed  that  he  would  succeed  in  proving 
the  Jurisdictional  fact  of  insolvency  upon 
which  he  relies.  His  status  at  present  la 
simply  that  of  an  applicant  for  a  receiver- 
ship which  might  never  be  granted  upon  the 
merits  of  the  case  he  has  alleged.  In  fact,  It 
Is  not  contended  that  his  interest  as  plaintiff 
In  the  prior  action  has'becn  affected  in  any 
way  by  the  later  proceeding.  On  the  con- 
trary, the  appellant's  theory  that  the  cir- 
cuit court  was  without  Jurisdiction  is  ap- 
parently inconsistent  with  the  idea  that  he 
has  been  prejudiced  by  the  orders  from 
which  he  has  appealed.  In  our  opinion  an 
applicant  for  a  receivership  is  not  entitled 
merely  because  of  the  pendency  of  his  appli- 
cation to  appeal  from  tlie  action  of  a  sepa- 
rate court  for  the  purpose  of  questioning 
its  Jurisdiction  to  entertain  a  suit  for  the 
same  purpose.  The  motion  to  dismiss  the 
appeal  must  therefore  prevail. 
Appeal  dismissed. 

STOCKBRIDGE,  J.,  dissents  as  to  what 
is  said  of  the  conclusion  of  the  court  below 
of  a  material  difference  between  the  two 
suits. 


WILEU  V.  WILET. 

(Court  of  Appeals  of  Maryland.    Tune  22, 
19U.) 

1.  Tenancy  in  Comhon  (J  S*)— Evidence. 

Evidence  in  a  suit  for  equitable  relief  held 
to  show,  aa  to  a  tarm^  a  written-  contract  for 
which  was  taken  in  defendant's  name,  and  title 
to  which  was  conveyed  to  him  after  it  Mas 
paid  for  by  the  joint  labors  of  the  parties,  a 
parol  agreement  of  the  parties  that  they  should 
purchase  it  for  the  sum  paid  for  it,  that  after 
Its  purchase  they  should  move  onto  and  jointly 
operate  it,  the  net  profits  of  their  Joint  labors 
to  be  applied  to  payment  of  the  purchase  mon- 
ey, and  that  after  it  was  so  paid  for  they 
should  each  have  a  half  undivided  interest 
therein  as  tenants  in  common. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  |  3.*] 


2.  Frauds,  Statute  of  (i|  68,  142*)— Equi- 
table Relief. 

Though  the  parol  agreement  of  the  parties 
that  they  should  purchase  a  farm  for  a  certain 
amount,  and  after  its  purchase  should  move  on- 
to and  jointly  operate  it.  the  net  profits  of  their 
joint  labors  to  be  applied   to  payment  of  the 

Purchase  money,  and  they,  after  it  was  so  paid 
or,  each  to  have  a  half  interest  therein  as 
tenants  in  common,  is  within  the  statute  of 
frauds,  so  that  plaintiff  cannot  have  specific 
performance  or  relief  on  the  ground  of  a  trust 
in  the  land,  defendant  having  the  contract  of 
purchase  made  in  his  own  name,  and  the  con- 
veyance to  him  alone,  and  liaving  refused  to 
convey  or  to  account  for  the  profits  of  their 
labors,  plaintiff  may  have  relief  in  equity  by  . 
compensation  to  the  amount  of  the  profits  be- 
longing to  him  under  such  agreement,  derived 
from  their  joint  operation  and  development  of 
the  land,  which  were  applied,  or  received  by  de. 
fendant  to  be  applied,  to  payment  of  the  pur- 
chase  money  and  to  the  improvement  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §§  83-89,  13&-138,  843;  Dec 
Dig.  §1  56,  142.*] 

3.  Pabtnerbhip  (§  321*)— Suit  fob  Dissolu- 
tion AND  ACCOUNTINO — LACHKS  AND  LUII- 
TATIONB. 

The  partnership  between  the  parties  aa  to 
land,  to  be  terminated  by  conveyance  to  plain- 
tiff of  an  undivided  interest  in  it,  being  stiLl  ex- 
isting, defendant,  as  under  the  statute  of  frauds 
he  might,  the  agreement  being  in  parol,  refusing 
to  convey,  the  defenses  of  laches  and  limitations 
are  not  available  in  a  suit  to  dissolve,  and  for 
an  accounting  as  to  profits  from  joint  operation 
of  the  land. 

[Ed.  Note. — For  other  cases,  see  Partnership. 
Cent.  Dig.  §§  742-745;  Dec.  Dig.  |  321.*1 

Appeal  from  Circuit  Court,  Garrett  Coun- 
ty; Robert  R.  Henderson,  Judge. 

Suit  by  Alexander  Wiley  against  George  I* 
Wiley.  Decree  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PBARCB,  PATTISON,  and  UB- 
NER,  JJ. 

D.  LIndley  Sloan,  for  appellant  O.  S. 
Hamlll  and  R.  T.  Semmes,  for  appellee. 

PATTISON,  J.  The  facts,  as  alleged  in 
the  appellee's  bill  filed  in  this  case,  in  the 
circuit  court  for  Garrett  county,  are  sub- 
stantially as  follows:  The  appellee,  plaintiff 
below,  with  his  son,  George  Wiley,  the  appel- 
lant, more  than  21  years  of  age  and  unmar- 
ried. In  1881,  purchased  from  William  R.  Get- 
ty a  tract  of  land  known  as  the  "Solomon 
Sibert  Farm,"  situated  in  Garrett  county, 
containing  300  acres  of  land,  more  or  less, 
for  the  sum  of  |3,000,  of  which  no  part  was 
to  be  paid  in  cash.  The  father  was  unedu- 
cated, could  not  write  at  all,  and  could  read 
printed  matter  only,  and  that  with  great  dif- 
ficulty. The  preparation  and  execution  of 
the  contract  of  sale  was  intrusted  to  the 
care  and  attention  of  the  son;  the  father 
was  not  present  at  its  execution.  By  the 
written  contract  with  Getty,  the  appellant 
became  the  sole  purchaser  of  the  land,  and 
by  the  deed  thereafter  executed  the  land  was 
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eonTeyed  to  the  son  alone.  The  sale  and 
conveTance  to  the  appellant  was  made  wlth- 
ODt  the  knowledge  of  the  appellee,  and 
against  the  agreement  had  with  the  appel- 
lant In  respect  thereto,  and  it  was  not  until 
aft^  the  execution  of  the  contract  and  deed 
tbat  be  learned  of  the  same.  The  appellant 
later  executed  to  the  grantor,  Getty,  a  mort- 
gage npon  the  property  to  secure  the  pay- 
ment of  the  entire  sum  of  $3,000,  to  be  paid, 
as  provided  in  the  contract  of  sale,  on  or  be- 
fore the  23d  day  of  April,  1893;  the  interest 
thereon  to  be  paid  annually. 

At  the  time  of  the  purchase  of  this  proper- 
ty, Alexander  Wiley,  the  appellee,  was  living 
■with  hla  family  on  a  farm  about  1^  miles 
from  the  Sibert  farm.  His  family  at  ttmt 
time  consisted  of  ids  wife  and  six  children, 
Inclndlng  the  appellant,  five  of  them  sons  and 
one  a  daughter.  The  oldest  of  the  children, 
not  Including  the  appellant,  was  then  15  or 
16  years  of  age,  while  the  youngest  was  only 
about  8  or  9  years  old.  Oeorge,  while  living 
wltb  his  father,  at  times  worked  for  others 
In  tbe  neighborhood.  The  appellee  at  the 
time  had  two  horses,  a  number  of  cows,  25 
or  30  sheep,  and  wagons,  plows,  liarrows,  and 
otber  farming  Implements.  Oeorge  had  no 
property  and  little  or  no  money. 

Tbe  Sibert  farm  being  for  sale,  George  and 
one  Hoover  considered  purchasing  it,  but  be- 
fore reaching  a  definite  conclusion  Hoover 
decided  that  he  would  not  undertake  it  It 
was  then  tliat  George  approached  his  father," 
and  suggested  that  he  Join  him  in  buying 
It.  After  investigation,  the  father  consented. 
The  farm  was  purchased  by  them  under  the 
agreemoit  that  the  entire  family  (the  father 
and  the  six  children)  were  to  move  upon  the 
farm,  take  possession  of,  cultivate,  and  oper- 
ate It.  The  stock  of  the  father  was  to  be 
Qsed  thereon,  and  the  labor  of  himself,  his 
wife,  and  the  five  younger  children  was  to 
be  contributed  by  him  as  his  part  of  the  un- 
dertaking. Against  this  the  son  was  to  give 
his  labor.  Out  of  what  was  produced  upon 
tbe  farm  the  family  was  to  be  supported; 
and  one-half  of  the  net  proceeds  from  the 
sale  of  the  products  was  to  belong  to  the 
fatber,  and  one-half  to  the  son,  but  the 
whole  thereof  was  to  be  applied  to  tbe  pay- 
ment of  the  purchase  money  for  the  farm, 
nntll  the  whole  of  the  purchase  money  was 
paid,  at  which  time  the  father  and  son  should 
eacb  hold  a  one-half  interest  in  the  farm. 

Parsoant  thereto,  the  family  moved  upon 
tbe  farm.  The  house  thereon  was  small, 
and  would  not  comfortably  accommodate 
them.  Therefore,  in  the  spring  of  1883,  they 
built  a  new  house  from  timber  cut  from  the 
premises,  and  In  the  building  of  the  house 
tbey  all  contributed  their  labor.  They  all 
lived  In  this  house  until  the  marriage  'of 
George  Wiley  some  10  or  12  years  thereafter. 
"Daring  tliat  time,  the  wife  of  the  plaintlfT, 
Martha  WUey,  and  his  children,  boys  and 
glrlB,  helped  In  tbe  management  of  the  farm, 
made  sugar  In  the  springtime  from  the  sugar 


camp,  butter  from  the  cows  In  the  summer, 
and  the  said  Martha  made  a  great  deal  of 
money  by  weaving  carpets  and  other  mate- 
rials to  aid  in  paying  the  price  of  the  farm." 
Upon  the  marriage  of  George,  the  second 
house  was  built,  and  when  completed  it  was 
occupied  by  him  and  his  wife,  the  old  folks 
still  occupying  the  first  house ;  but  the  man- 
agement and  operation  of  tbe  farm  continued 
as  it  bad  been  prior  to  George's  marriage. 
It  is  in  the  second  house  that  George  and  his  ' 
family  still  live,  and  the  first  is  stlU  in  the 
occupancy  of  the  father  and  mother. 

Upon  this  farm  was  a  sugar  camp,  which 
seems  to  have  been  quite  profitable,  produc- 
ing each  year  several  hundred  dollars.  They 
raised  upon  the  farm  the  usual  farm  crops, 
and  eggs  and  butter  were  sold  therefrom. 
The  products  were  sold  by  George,  and  the 
money  therefor  was  received  by  him,  with 
the  understanding  that  he  was  to  pay  over 
the  proceieds  to  William  E.  Getty  upon  the 
purchase  money  for  the  farm.  The  appellee 
did  not  know  the  amount  of  their  earnings, 
or  the  extent  of  the  payments  upon  the  pur- 
chase money  made  by  George,  but  "he  had 
the  utmost  confidence  In  his  son,  and  thought 
he  would  act  honorably  towards  him  in  ac- 
cordance with  the  terms  of  the  agreement  as 
originally  made  between  them,  and  in  conse- 
quence he  never  required  any  account  in  any 
way  for  the  money,  although  he  would  fre- 
quently remind  George  of  Iiis  obligations  to 
render  an  account  of  what  they  had  Jointly 
produced  from  their  farm  and  their  labors, 
and  always  supposed  that  his  son  George 
would  see  that  bis  rights  in  the  premises 
were  protected;  and  that  when  he  would  90 
to  his  son  George  for  some  satisfaction  in  the 
matter,  or  to  get  some  statement,  George 
would  invariably  put  bim  'off*  with  some 
flimsy  excuse,  and,  knowing  the  easy  disposi- 
tion of  his  father,  the  plaintiff,  would  very 
often  walk  off  and  make  no  reply  to  the 
plaintiff's  demands."  That,  in  addition  to 
tbe  money  coming  into  the  hands  of  George 
from  the  sale  of  the  farm  products,  he  like- 
wise received  a  considerable  sum  of  money 
from  tbe  sale  of  timber  from  said  lands,  for 
which  he  bad  never  accounted  to  the  plain- 
tiff. Nor  has  he  accounted  to  the  plaintiff 
for  other  moneys  received  by  him  from  the 
sale  of  the  products  of  said  farm,  and  he 
refuses  to  make  any  settlement  with  the 
plaintiff,  although  he  has  repeatedly  called 
npon  him  In  recent  years  to  do  so,  and  al- 
though the  title  to  the  farm  is  altogether  in 
the  name  of  the  appellant  As  a  result 
thereof,  the  plaintiff  and  his  wife  "liave 
been  literally  stripped  of  the  means  of  live- 
lihood, while  the  said  George  has  filled  his 
pockets  with  the  proceeds  of  said  products 
and  timber,  and  has  actually.  loaned  out  and 
bought  other  property  with  tbe  money  be- 
longing to  this  plaintiff." 

Upon  these  alleged  facts,  the  plaintiff  ask- 
ed for  the  passage  of  "a  decree  requiring  the 
defendant  and  his  wife  to  convey  to  him  tbe 
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nndlTlded  moiety  of  300  acres  of  land,  or, 
falling  In  that,  to  pass  a  decree  requiring 
the  defendant  to  account  to  him  for  his 
share  of  the  sale  of  timber,  etc.,  from  the 
said  premises,  and  for  such  other  and  fur- 
ther relief  as  the  nature  of  his  case  may 
require."  At  the  conclusion  of  the  case,  the 
bill  was  amended  by  striking  out  the  name 
of  Margaret  Wiley  as  defendant,  and  by  add- 
ing thereto  a  prayer  for  the  dissolution  of 
the  partnership. 

The  defendant  answered,  denying  that  the 
farm  was  purchased  by  him  and  bis  father, 
and  also  denying  the  existence  of  the  alleg- 
ed agreement  between  him  and  his  father, 
the  plaintiff,  in  respect  to  the  purchase  of 
said  farm,  alleging  that  the  same  was  pur- 
chased by  him  under  a  written  agreement 
with  Getty,  dated  December  26,  1881,  by 
which  he  was  to  be  the  sole  owner  of  the 
lands  In  fee,  and  that,  pursuant*  to  such 
sale,  he  took  possession  of  the  farm,  and 
has  so  remained  in  possession  of  the  same 
unto  this  day;  that  on  the  20th  day  of  Au- 
gust, 1882,  the  said  lands  were  conveyed  to 
him  by  William  R.  Getty  by  deed  of  that 
date;  that  on  the  16th  day  of  October  fol- 
lowing he  executed  unto  the  said  Getty  a 
mortgage  to  secure  the  entire  payment  of 
the  purchase  money  therefor,  and  that  In  ac- 
cordance with  the  terms  of  said  agreement, 
and  in  accordance  with  the  terms  of  said 
mortgage,  he,  without  the  assistance  of  his 
father,  mother,  brothers,  and  sister,  paid  off 
said  mortgage  debt  and  all  Interest  due 
thereon;  and  further  alleging  that  the  alleg- 
ed agreement  was  a  mere  verbal  agreement 
for  the  sale  of  lands,  or  an  Interest  in  and 
concerning  lands,  and  that  there  was  no 
memorandum  or  note  of  said  agreement  sign- 
ed by  the  said  George  L.  Wiley,  and  that 
such  agreement  is  void  under  the  fourth  sec- 
tion of  the  statute  of  frauds,  upon  which 
statute  the  defendants  rely  and  now  plead 
the  same  In  bar  of  the  relief  claimed  by  the 
plaintiff.  He  also  denied  that  the  plaintiff 
ever  paid  any  part  of  the  purchase  money 
for  said  farm,  directly  or  Indirectly,  or  that 
he  was  ever  In  possession  of  the  same,  or 
any  part  thereof,  except  as  tenant  of  him  (the 
owner).  He  admitted  the  sale  of  timber  from 
the  land,  amounting  to  $900,  which  he  alleges 
he  bad  the  right  to  sell;  he  being  the  owner 
of  said  land.  He  likewise  admitted  the  sale 
by  him  of  sugar  and  other  products  from  the 
farm,  and  the  application  of  a  large  part 
thereof  to  the  payment  of  the  purchase  mon- 
ey for  the  farm,  but  alleged  that  these,  too, 
were  his  property,  and  he  had  the  right  to 
do  so  without  accounting  to  the  appellee  for 
any  luirt  thereof,  as  he  bad  no  interest 
therein  or  claim  thereto.  He  likewise  plead- 
ed the  statute  of  limitations.  To  this  an- 
swer the  general  replication  was  filed,  and 
the  learned  court  below,  upon  hearing  the 
evidence  upon  the  Issues  Joined,  passed  an 
order  or  decree  dissolving  the  copartnership 
<ezlstlng  between  the  plaintiff  and  defendant. 


and  decreeing  an  accounting  between  them. 
It  Is  from  this  order  or  decree  that  tills 
appeal  is  taken. 

[1]  We  have  no  difficulty  in  reaching  the 
conclusion,  from  the  evidence  in  this  case, 
that  an  agreement  was  made  by  and  between 
the  appellant  and  the  appellee  to  purchase 
the  farm  at  the  sum  mentioned,  and  that 
after  Its  purchase  they  were  to  move  upon 
and  take  possession  of  the  lands,  and  were 
to  operate  and  cultivate  the  same  Jointly, 
and  the  net  profits  arising  from  their  Joint 
labor  were  to  be  applied  to  the  payment  of 
the  purchase  money  for  said  lands,  and 
when,  by  the  application  of  the  same,  the 
entire  purchase  money  was  paid,  the  appel- 
lant and  the  appellee  were  each  to  have  one- 
half  undivided  interest  therein  as  tenants  In 
common. 

The  existence  of  such  an  agreement  la  es- 
tablished by  the  testimony  of  the  appellee. 
Martha  Wiley,  his  wife,  Mrs.  Doolittle,  hte 
daughter,  and  his  two  sons,  Harry  and  Jacob 
Wiley.  And  the  appellant  by  his  own  testi- 
mony admits  that  the  purchase  of  this  land 
Jointly  with  his  father. was  considered  and 
discussed  by  them  on  a  number  of  occasions, 
and  not  until  the  day  of  the  consummation 
of  the  sale  did  his  father  determine  not  to 
Join  him  In  Its  purchase.  He  testified  that 
after  several  conversations,  more  particular- 
ly with  his  mother,  in  relation  to  the  pur- 
chase of  this  farm  Jointly  by  himself  and 
father,  that  he,  before  going  off  to  work,  told 
her  that  "the  articles  of  agreem»it"  were 
to  be  drawn  up  Inside  of  a  week  or  ten  days 
from  that  time.  That  they  could  study  over 
it,  and  If  they  wanted  to  take  a  share  in  It  be 
would  be  home  the  day  before  the  agreement 
was  to  be  made.  That  in  about  a  week  from 
that  time  he  returned  to  his  father's  home, 
and  said  to  them  that  the  agreement  was 
to  be  drawn  up  the  next  day  (Saturday),  and 
If  his  father  wanted  to  go  along  they  could 
go,  and  they  would  fix  up  the  paper.  "He 
[the  father]  spoke  up  and  said  he  was  sick, 
and  not  able  to  go.  He  said,  'Go  and  have 
it  fixed  up  for  yourself.'  "  That  he  went  to 
Mr.  Getty,  and  told  him  what  his  father 
said.  The  paper  was  then  drawn  up  by  Mr. 
Getty,  and  they  each  signed  it 

But,  notwithstanding  the  father's  alleged 
refusal  to  Join  him  In  the  purchase  of  the 
farm,  we  find  the  appellee  a  short  time 
thereafter  with  his  family  moving  to  the 
Sibert  farm,  carrying  vrlth  him  all  his  stock 
and  farming  implements,  and  with  the  appel- 
lant, his  son,  taking  possession  of  the  farm. 
Thereafter,  as  the  record  abundantly  dis- 
closes, not  only  did  he  (the  appellee)  himself 
work  upon  the  farm,  but  his  wife,  sons,  and 
daughter  also.  The  wife  and  daughter  did 
the  entire  cooking  and  washing  for  the  fam- 
ily, as  well  as  for  the  hired  men  upon  the 
farm,  and  at  times  they  worked  in  the  sugar 
camp  and  in  the  fields.  The  appellee  with 
his  younger  sons  and  the  appellant  cultivated 
the  crops   and  also  worked  In  the   sugar    « 
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camp,  for  whidt  tbe  appellee,  bis  wife, 
sons,  and  daughter  'were  paid  nothing,  more 
than  on  a  few  occasions  the  appelant  gave 
to  his  father  and  mother  a  few  dollars  to 
meet  urgent  needs.  The  .crops  when  cultl- 
yated,  as  well  as  the  sugar  made  at  the 
camp,  and  the  butter  made  by  the  wife,  were 
sold  by  George,  and  the  money  reedved  by 
him,  and  after  paying  therefrom  tbe  costs 
and  expmses  Incurred  In  the  cultivation  of 
tbe  crops  and  the  production  of  tbe  sugar, 
etc.,  and  after  tbe  i>ayment  of  a  part  of  tbe 
same  for  tbe  pnrcbase  of  supplies  for  tbe 
family,  tbe  balance,  representing  the  net 
profits  arising  from  their  labor,  was  retained 
by  him,  and,  as  be  states,  paid  over  to  Getty 
upon  the  purchase  money  for  tbe  farm,  for 
wbicb  there  has  neyer  been  any  accounting 
by  the  appellant  to  the  appellee. 

The  criticism  has  been  made  by  the  appel- 
lant "that  no  two  of  tbe  witnesses  [offered 
to  prove  the  agreement]  agreed  about  it" 
It  will  be  borne  in  mind  that  the  statements 
were  made  by  tbe  witnesses  more  than  26 
years  after  the  conversation  occurred.  Thus 
It  Is  not  expected  that  tbe  statements  made 
by  than,  each  giving  the  conversation  as  be 
or  sbe  recalled  it,  should  in  no  wise  have 
been  dissimilar.  Under  tbe  circumstances, 
tbe  want  of  greater  similarity  adds  weight 
to  tbe  testtmony. 

[2]  It  la  contended,  however,  by  the  ap- 
pellant that  the  agreement  above  set  forth, 
although  If  found  to  exist,  is  within  tbe 
fourtb  section  of  the  statute  of  frauds,  and  as 
a  result  thereof  tbe  appellee  is  not  entitled 
to  the  relief  sought  by  him  in  this  case.  In 
the  case  of  Green  v.  Drummond,  31  Md.  78, 
1  Am.  Rep.  14,  tbe  allegation  in  the  bill  was 
that  Green  and  Drummond  agreed  to  become 
jointly  the  purchasers  of  property;  each  par- 
ty to  famish  one-half  of  the  purchase  money 
and  to  hold  the  same  in  undivided  moieties. 
Tbe  purchase  was  made  in  tbe  name  of 
Drummond  alone,  who  was  reported  by  tbe 
executors  as  the  sole  purchaser,  and  the  sale 
was  ratified  as  made  to  him.  Green  was  no 
part;  to  tbe  contract  made  with  tbe  execu- 
tors, nor  in  any  manner  known  to  them  as  a 
purchaser.  His  alleged  agreement  was  made 
with  Drummond,  and,  as  stated  in  the  bill, 
was  a  mere  parol  agreement,  not  evidenced 
by  any  writing.  This  court  in  tiiat  case  said: 
"There  can  be  no  doubt  that  tbe  alleged 
agreement  between  Green,  the  appellant,  and 
Drummond,  as  set  out  in  the  bill  of  com- 
plaint, was  an  agreement  within  the  fourth 
section  of  the  statute  of  frauds."  But  in 
that  case  it  was  contended  that  upon  the 
pleadings  and  proof  there  was  a  trust  cre- 
ated in  favor  of  tbe  appellant ;  the  effect  of 
the  agreement  being,  as  alleged,  to  charge 
Drummond,  as  trustee  of  Qreoi,  to  the  ex- 
tent of  tbe  moiety  of  the  land.  The  court, 
in  discussing  this  contention,  said: 

"Here  we  are  met  by  tbe  provisions  of  the 
seventh  section  of  the  statute  of  frauds, 
whiCb  declares  that  'all  declarations  or  cre- 


ations of  trust,  or  confidences  of  any  land, 
etc.,  should  be  manifested  and  proved  by 
some  writing,  etc.,  or  else  they  shall  be  ut- 
terly void,  and  of  none  effect.' "  It  was  also 
argued  in  that  case  that  tbe  effect  of  tbe 
transaction  therein  Involved  was  to  create  a 
resulting  trust  in  the  property  in  favor  of 
Green,  to  the  extent  or  in  the  proportion  of 
tbe  money  so  paid  or  fumisbed  by  him,  thus 
bringing  the  case  within  the  provisions  of  the 
eighth  section  of  the  statute.  But  tbe  court, 
after  a  full  discussion  of  both  the  seventh 
and  eighth  sections  of  the  statute  In  respect 
to  the  rights  acquired  by  Green  under  bis 
agreement  with  Drummond,  said:  "It  fol- 
lows from  what  has  been  said:  (1)  That 
the  appellant  is  not  entitled  to  claim  a  spe- 
cific execution  of  tbe  agreement,  whereby,  as 
alleged  in  tbe  bill,  it  was  agreed  between 
him  and  Drummond  that  he  should  become 
a  joint  purchaser  of  the  property,  and  hold 
to  tbe  extent  of  one  moiety.  Such  an  agree- 
ment, under  the  statute  of  frauds,  can  be 
proved  only  by  writing.  (2)  It  also  follows, 
for  tbe  reasons  before  stated,  that  the  appel- 
lant Is  not  entitled  to  relief,  upon  the  ground 
of  a  resulting  or  constructive  trust  In  the 
property,  under  tbe  eighth  section  of  the 
statute.  It  remains  to  l>e  considered  wheth- 
er, under  the  pleadings  and  proofs  in  the 
catise,  the  appellant  Is  entitled  to  any,  and 
what,  relief  In  a  court  of  equity.  A  specific 
execution  of  the  alleged  agreement  being  de- 
nied, the  question  Is  whether  the  bill  should 
be  retained  for  tbe  purpose  of  awarding  com- 
pensation for  the  purchase  money  paid  and 
advanced  by  lilm.  It  has  been  said  to  be  a 
general  rule  of  equity  that  'no  one  shall 
avail  himself  of  a  law  made  for  his  protec- 
tion, so  as  to  injure  another,  and  especially 
not  to  enrich  himself  at  his  expense.'  [An- 
thony V.  Leftwitch]  3  Rand.  258.  The  statute 
of  frauds  was  intended  to  protect  parties 
against  feigned  or  Incomplete  agreements. 
But  when  one  party  Induces  another,  on  the 
faith  of  a  parol  contract,  to  place  himself 
In  a  worse  situation  than  he  would  have 
been  if  no  agreement  existed,  and  especially 
If  the  former  derives  a  benefit  therefrom,  at 
the  expense  of  the  latter,  and  avails  himself 
of  his  legal  advantage,  be  is  guilty  of  a 
fraud,  and  uses  tbe  statute  for  a  purpose  not 
intended  (the  Injury  of  another),  for  his  own 
profit.  The  fraud  does  not  consist  of  avail- 
ing himself  of  the  statute  to  protect  himself, 
but  in  using  it  to  appropriate  to  himself  what 
justly  belongs  to  another.  8  Rand,  259.  To 
prevent  such  Injustice,  courts  of  equity,  in 
cases  where  the  party  la  not  entitled  to  spe- 
cific performance,  often  grant  relief  by  de- 
creeing just  compensation;  that  Is,  by  de- 
creeing the  repayment  of  the  money  expend- 
ed on  the  faith  of  the  contract  'Such  re- 
lief,' as  stated  by  Judge  Story  (2  Eq.  J.  } 
794),  'Is  ordinarily  to  be  decreed  in  equity 
only  as  incidental  to  other  relief  sought  by 
tbe  bill  and  granted  by  tbe  court  or  where 
there   is  no  adequate   remedy   at  law,   or 
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where  some  peculiar  equity  Intervenes.'  The 
money  not  being  advanced  as  a  loan  to  be 
repaid,  but  expended  In  pursuance  of  the 
agreement  for  the  Joint  purchase  of  the  land, 
In  order  to  maintain  an  action  at  law  to  re- 
cover back  the  money,  It  would  be  necessary 
to  prove  the  contract  under  which  It  was 
paid  whicli  he  would  be  precluded  from  prov- 
ing by  parol,  by  reason  of  the  provisions  of 
the  statute,  and  thus  his  remedy  at  law 
might  fall  and  justice  be  denied.  3  Rand, 
259,  260 ;  White,  Adm'x,  v.  Coombs,  Ex'r,  27 
Md.  489.  In  such  case,  according  to  authori- 
ties, a  court  of  equity  ought  to  give  relief, 
because  there  is  no  remedy  at  law,  or  a  very 
inadequate  and  precarious  one.  These  au- 
thorities sufficiently  establish  the  Jurisdiction 
and  power  of  a  court  of  equity  to  grant  re- 
lief to  the  appellant  in  the  present  case  by 
decreeing  compensation.  The  measure  of 
compensation  to  which  he  will  be  entitled  is 
a  decree  for  the  money  paid  and  expended 
by  him  in  the  purchase  of  the  property,  with 
Interest  thereon." 

This  case  is  very  similar  to  the  case  of 
Green  v.  Drummond,  supra,  and  for  that  rea- 
son we  have  quoted  very  fully  from  the 
opinion  of  the  court  in  that  case,  and  In  our 
opinion  the  principles  there  applied  apply 
with  equal  force  to  this  case. 

In  the  case  of  Morgart  v.  Smouse,  103  Md. 
463,  63  Atl.  1070,  115  Am.  St  Rep.  367,  the 
partnership  there  created  extended  to  the 
"purchase,  development,  and  sale,  for  their 
Joint  account,"  of  the  lands  in  question. 
The  partnership  in  this  case  extends  only  to 
the  profits  to  be  derived  from  the  operation 
and  development  of  the  lands  by  the  Joint 
labors  and  exertion  of  the  appellant  and  ap- 
pellee— these  profits  to  be  applied  to  the  pay- 
ment of  the  purchase  money — and  upon  the 
payment  of  the  purchase  money  out  of  these 
profits,  and  conveyance  of  the  land  to  them, 
they  were  to  hold  the  land,  not  as  partners, 
but  as  tenants  in  common;  the  partnership 
not  continuing  after  the  payment  of  the  pur- 
chase money,  and  not  extending  to  profits  to 
be  -derived  from  the  sale  of  the  lands. 

[3]  Under  the  aforesaid  agreement  in  this 
case,  the  partnership  would  have  been  dis- 
solved upon  the  payment  of  the  purchase 
money  in  full  and  a  conveyance  of  the  lands 
so  bought  from  Getty  to  Alexander  and 
George  as  tenants  In  common,  or,  as  the  en- 
tire Interest  in  said  lands  was  conveyed  by 
Getty  to  George,  a  conveyance  by  George  of 
a  moiety  therein  to  Alexander.  As  it  is, 
however,  even  though  the  whole  of  the  pur- 
chase money  has  been  paid,  the  conveyance 
from  Getty  to  George  and  Alexander  is  pre- 
vented by  the  conveyance  by  Getty  to  George 
and  the  subsequent  death  of  Getty,  and,  as 
George  refuses  to  convey  a  moiety  therein 
to  Alexander,  the  enforcement  of  the  same  ia 
prevented  by  the  statute.  Therefore  no  spe- 
cific performance  can  be  had.    But,  by  ap- 


plication of  the  principles  In  the  case  of 
Green  y.  Drummond,  the  appellee  should  be 
compensated  to  the  amount  of  the  profits 
belonging  to  him,  under  the  agreement  afore- 
said, derived  from  the  joint  operation  and 
development  of  the  lands,  which  were  ap- 
plied, or  were  received  by  the  appellant  to 
be  applied,  to  the  payment  of  the  purchase 
money  and  to  the  improvement  of  the  prop- 
erty. The  partnership,  however,  still  exists, 
to  be  dissolved  by  a  decree  of  court,  and  as 
It  exists  the  defenses  of  laches  and  limita- 
tions are  not  effective. 

From  what  we  have  said,  the  learned 
court  below  very  properly  passed  its  decree, 
from  which  this  appeal  is  taken,  discovering 
the  copartnership  and  granting  an  account- 
ing. We  will  therefore  afilrm  the  decree  of 
the  lower  court,  with  costs  to  the  appellee. 

Decree  affirmed,  with  costs  to  the  appellee^ 


WISE  V.  MARTIN. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1011.) 

EJXECUTORB    AND    Adhinistbators    (|    205*) 

Claims  Aoainbt  Decedent's  Estatb— Coir- 

TRACT. 

In  an  action  against  a  decedent's  estate  to 
recover  S25  per  week  for  nursing  him  during 
his  last  illness,  she  cannot  recover,  where  dui^ 
ing  that  time  she  was  employed  at  f2  per  week, 
without  evidence  of  an  express  contract  to  pay 
for  the  nursing;  and  loose  declarations  made  by 
the  decedent,  indefinite  understandings,  and  an- 
ticipated benefactions  are  insufficient  for  that 
purpose. 

[Ed.  Note. — For  other  cases,  see  STzecutors  and 
Administrators,  Cent  Dig.  i  732;  Dec  Dig.  g 
205.*] 

Appeal  from  Superior  Court 

Action  by  Jennie  Wise  againM  A.  F.  Mar- 
tin, administrator.  From  a  Judgment  of  the 
superior  court  reversing  Judgment  for  plain- 
tiff, she  appeals.    Affirmed. 

The  following  is  the  opinion  of  Morri- 
son, J.:- 

"The  plalntifr  brought  this  action  to  recov- 
er the  value  of  her  services  nursing  Samuel 
McCloskey,  deceased,  as  she  alleged,  for  about 
1%  years  of  the  latter  part  of  his  lifetime, 
and  until  12  days  before  his  death.  She 
recovered  a  verdict  and  judgment  thereon 
for  $900.  During  all  of  the  time  she  did  the 
alleged  nursing,  she  was  in  the  employ  of 
the  decedent  as  a  domestic  In  consideration 
of  $2  per  week,  or  $10  per  month,  and  she 
was  paid  for  her  work  as  a  domestic  In  fuIL 
At  the  trial  the  defendant's  counsel  pre- 
sented a  written  point  asking  for  a  binding 
instruction  In  favor  of  the  defendant  This 
was  refused,  and  an  exception  noted  for  de- 
fendant. After  verdict  the  same  counsel 
moved  the  court  for  judgment  non  obstante 
veredicto  upon  the  whole  record,  and  this 
was  refused  and  an  exception  noted  for  de- 
fendant, and  judgment  entered  on  the  ver- 
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diet  Therefore,  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
is  squarely  raised  by  the  first  and  second 
assignments  of  error,  and  also  by  the  third. 

"The  declaration  sets  up  a  right  to  re- 
cover upon  a  quantum  meruit,  and  an  ex- 
press contract  is  not  averred.  This,  under 
the  dedslons,  perhaps,  does  not  necessarily 
prevent  a  recovery,  provided  the  evidence 
clearly  raises  an  implied  contract  by  show- 
ing that  the  plaintiff  and  McCloskey  both 
understood  that  the  nursing  was  not  embrac- 
ed In  the  contract  for  domestic  service,  but 
that  it  was  to  be  paid  for  on  the  basis  of  its 
valu& 

"It  will  be  noted  in  the  present  case  that 
the  plaintiff  and  McCloskey  were  not  related, 
either  by  consanguinity  or  affinity.  Smith  v. 
MllligBU,  43  Pa.  107;  Weaver's  Estate  (Paul's 
Appeal)  162  Pa.  349  [38  Atl.  12];  Harring- 
ton. V.  Hickman,  148  Pa.  401  [23  Atl.  1071]. 
But  in  the  latter  case  it  was  only  held  that 
the  services  rendered  by  the  plaintiff  could, 
in  the  absence  of  any  agreement  fixing  a 
price  upon  them,  have  been  recovered  for 
upon  a  quantum  meruit.  There  was  posi- 
tive testimony  of  a  declaration  of  the  dece- 
dent that  the  plaintiff  was  to  be  paid  for 
her  services  as  nurse.  The  ruling  there  is 
that  a  recovery  might  be  had  upon  a  con- 
tract, and  that  the  amount  thereof  could  be 
fixed  as  the  value  of  the  services. 

"In  Pollock  V.  Ray,  85  Pa.  428,  Mr.  Justice 
Sharswood  said:  'Claims  of  this  character 
against  the  estates  of  decedents,  resting  on 
mere  oral  testimony  of  declarations  of  admis- 
sions, are  very  dangerous,  and  ought  certain- 
ly not  to  be  favored  by  the  courts.'  In  Wall's 
Appeal,  111  Pa.  460  [471,  5  Atl.  220,  224  (56 
Am.  Rep.  288)],  Mr.  Justice  Green,  In  closing 
his  opinion  for  the  court,  said:  'Claims  of 
this  nature  against  dead  men's  estates,  rest- 
ing entirely  In  parol,  based  largely  upon 
loose  declarations,  presented  generally  years 
after  the  services  in  question  were  rendered, 
and  whoi  the  lips  of  the  party  principally 
interested  are  closed  In  death,  require  the 
closest  and  most  careful  scrutiny  to  "prevent 
injustice  being  done.  We  cannot  too  often 
repeat  the  cautions  we  have  so  frequently 
uttered  upon  this  subject,  and  we  feel  that 
the  present  occasion  is  one  which  demands 
both  their  repetition  and  their  application.' 

"It  may  be  conceded  that  under  the  evi- 
dence in  the  present  case  the  jury  could  find 
that  $10  per  month  was  Inadequate  compen- 
sation for  the  labor  which  the  evidence  tends 
to  show  was  performed  by  the  plaintiff. 
But,  in  view  of  the  character  of  the  plain- 
tiff's claim,  and  the  fact  that  she  was  stead- 
fly  under  the  employment  of  the  decedent, 
for  a  long  period  of  time,  at  |2  per  week, 
and  received  her  pay  In  full,  and  that  she 
also  received  more  than  $100  from  the  Odd 
Fellows  for  her  special  care  of  McCloskey, 
and  the  further  fact  that  her  claim  was  not 
presented  until  after  the  lips  of  Samuel  Mc- 
Closkey and  his  wife  were  closed  in  death. 


we  are  not  at  liberty  to  permit  our  sympa- 
thies to  obscure  the  legal  principles  estab- 
lished for  the  disposition  of  such  cases,  by  a 
long  line  of  decisions  of  the  Supreme  Court, 
as  well  as  by  numerous  decisions  of  this 
court 

"The  present  case  bears  the  earmarks  of 
one  of  those  dangerous  cases  so  often  com- 
mented upon  by  the  superior  court.  This 
plaintiff  had  been  in  the  employ  of  the  dece- 
dent for  a  long  time  without  any  bargain 
for  more  than  |2  per  week,  and  we  cannot 
find  in  the  testimony  any  sufficient  evidence 
to  warrant  a  jury  in  finding  that  there  was 
even  an  implied  contract  to  pay  her  more 
than  the  stipulated  sum.  It  is  true  that 
there  was  considerable  loose  talk  by  McClos- 
key to  other  persons  about  her  services,  and 
that  they  never  could  pay  her  for  the  same, 
and,  again,  that  she  would  have  to  be  paid 
at  some  indefinite  time  in  the  future.  But 
there  Is  also  evidence  on  the  part  of  the 
plaintiff  that  she  was  told  that  they  were 
not  able  to  pay  her  more  than  the  $2  per 
week,  or  at  the  most  $10  per  month.  Tbere 
Is  considerable  evidence  that  she  was  ex- 
pecting to  be  rewarded  by  a  legacy  from 
Mrs.  McCloskey,  and  after  the  death  of  the 
latter,  and  after  it  was  found  that  the  plain- 
tiff was  not  remembered  In  her  will,  the 
plaintiff  quit  taking  care  of  McCloskey,  and 
left  him  about  12  days  before  his  death. 
There  is  no  evidence  of  any  agreement  with 
the  plaintiff  that  she  was  to  have  a  legacy. 
Nor  Is  there  any  satisfactory  evidence  that 
the  plaintiff  ever  agreed  with  McCloskey 
that  she  would  nurse  and  care  for  him, 
and  receive  her  'compensation  therefor  In  the 
future. 

"It  Is  to  be  noticed  that  this  plalnUff 
seems  only  to  have  been  accustomed  to  re- 
ceive $2  per  week  for  her  services;  she,  not 
being  a  trained  nurse,  was  willing  soon  after 
the  death  of  Mr.  McCloskey  and  his  wife  to 
fix  up  and  present  to  the  administrator  a 
claim  of  $26  per  week,  as  a  nurse,  amounting 
to  $1,950,  upon  which  she  admitted  a  credit 
of  $10  from  some  source  and  a  credit  of 
$106.74  from  the  Odd  Fellows;  and  she 
actually  attempted  to  collect  the  balance,  and 
succeeded  in  recovering  a  verdict  and  judg- 
ment for  $900.  In  our  opinion,  this  case,  as 
it  appears  from  the  evidence  In  the  record, 
ought  not  to  have  been  submitted  to  the  jury. 

"Counsel  for  the  plaintiff  appear  to  rely 
especially  on  Harrington  v.  Hickman,  148 
Pa.  401  [23  Atl.  1071],  but  that  case  reversed 
the  court  below  for  refusing  to  submit  to  the 
jury  the  positive  evidence  of  a  witness  that 
the  decedent  said  to  him:  'I  have  promised 
her  that  she  shall  be  paid  by  my  executors 
when  I  am  gone  for  waiting  on  me.'  If  a 
jury  believes  this  evidence,  it  established  an 
express  contract. 

"In  Ranninger's  Appeal,  118  Pa.  20  [12  AtL 
511],  cited  by  plaintiff's  counsel,  the  Supreme 
Court  expressed  some  doubt  on  the  plaintiff's 
right  to  recover,  but  affirmed  the  decree  he- 
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cause  tbe  'aadltor  npon  an  examination  of 
the  whole  case  lias  found  the  facts  essential 
to  her  recovery,  and  these  findings  have  been 
approved  by  the  court  The  findings  of  an 
auditor,  when  so  approved,  will  not  be  set 
aside,  except  for  flagrant  error.' 

"In  Elchelberger's  Estate,  170  Pa.  242  [32 
Atl.  605],  cited  by  plaintiff's  counsel,  there 
was  proof  of  an  express  contract  for  the 
payment  of  the  plaintiff  for  extra  services 
rendered. 

"In  Ranck  v.  Albright,  36  Pa.  867,  the 
plaintiff  was  employed  at  a  fixed  compensa- 
tion as  housekeeper  and  domestic  servant; 
but  It  appears  that  she  was  required  to  per- 
form much  more  work  than  was  anticipate 
at  the  time  she  was  hired.  In  reversing  the 
Judgment  of  the  court  below,  tbe  Supreme 
Court  said:  'In  the  absence  of  any  proof  of 
a  new  contract,  the  law  presumes  that  the 
plaintiff  continued  at  service  until  she  left 
at  tbe  same  wages  at  which  she  commenced. 
And  this  presumption  is  not  destroyed  by 
the  fact  that  she  was  required  to  do  more 
work  than  she  at  first  anticipated,  in  conse- 
quence of  the  defendant's  resumption  of  the 
active  labors  of  farming.  If  she  was  dis- 
satisfied with  the  original  arrangement,  she 
should  have  demanded  additional  compen- 
sation.' 

"In  the  late  case  of  Grossman  t.  Thunder, 
212  Pa.  274  [61  Atl.  904],  the  Supreme  Court, 
in  an  opinion  by  Mr.  Justice  Blkin,  appears 
to  hare  settled  the  question  that  'a  domestic 
and  a  nurse  in  the  home  of  the  testatrix, 
having  received  fixed  wages  for  her  services 
as  such,  cannot  recover  in  this  action  for 
alleged  extra  services,  in  the  absence  of  an 
express  contract  to  that  effect,  or  an  agree- 
ment to  provide  for  such  compensation  by  a 
legacy.  The  evidence  is  not  sufficient  to  sup- 
port either  contention.  Loose  declarations 
made  to  outside  parties,  indefinite  under- 
standings, suggested  gratuities,  anticipated 
benefactions,  and  testamentary  Intentions 
not  carried  out,  about  which  there  is  some 
vague  and  unconvincing  testimony,  are  not 
sufficient  to  establish  an  express  contract, 
either  to  pay  for  the  extra  services  at  the 
death  of  the  testatrix  or  to  provide  for  such 
compensation  by  a  legacy.'  That  case  Is 
substantially  the  same  as  the  case  in  hand. 
In  each  the  plaintiff  was  paid  In  full  as  per 
contract  The  plaintiff  here  certainly  did 
not  agree  to  remain  and  nurse  McCloskey  on 
the  footing  of  a  legacy,  although  It  is  quite 
clear  that  she  anticipated  the  legacy;  nor 
can  we  find  from  the  evidence  that  she 
agreed  to  remain  and  nurse  McCloskey  on 
a  contract  for  compensation  in  addition  to 
the  110  per  month  which  she  received. 

"Our  own  case  of  Moore's  Estate  (Mc- 
Clure's  Appeal)  12  Pa.  Super.  Ot  599,  is  in 


harmony  with  Grossman  r.  Thunder,  212  Pa. 
274  (61  Atl.  9041.  In  that  case  we  said,  by 
Beaver,  J.:  The  question  recognized  on  all 
hands  as  being  the  Important  one  Is,  Was 
there  a  distinct  contract  for  the  payment  of 
increased  compensation  different  from  that 
originally  entered  into  between  the  parties? 
We  cannot  find  anywhere  in  the  case  the 
clear  and  explicit  evidence  upon  which  snch 
a  contract  should  rest'  To  the  same  effect 
is  Howard  v.  Drexler,  14  Fa.  Super.  Ot  69, 
and  these  cases  are  followed  by  Piersol's  Es- 
tate, 27  Pa.  Super.  Ct  204,  where  the  same 
doctrine  is  reaffirmed. 

"We  sustain  the  first,  second,  and  third 
asslgnmenta  of  error,  and  the  Judgment  1b 
reversed. 

"Rice,  P.  J.  (dissenting).  It  seems  to  me 
that  the  reasoning  of  the  opinion  of  tbe 
learned  trial  Judge,  overruling  the  motion 
for  Judgment  non  obstante  veredicto,  and  tbe 
recital  of  evidence  contained  therein,  vindi- 
cate his  conclusion  that  there  was  sufficient 
evidence  to  warrant  submission  to  tbe  Jury 
of  the  question  whether  there  was  a  con- 
tract whereby  the  plaintiff  was  to  receive 
payment  for  her  services  as  nurse,  as  dis- 
tinguished from  her  services  as  a  domestic. 
It  la  not  a  case  where  the  plalntlfTs  demand 
resta  only  on  the  fact  that  she  rendered  val- 
uable services,  and  a  bare  inference  there- 
from that  it  was  not  intended  to  be  gratu- 
itous, nor  does  her  demand,  if  the  evidence 
be  believed,  rest  only  on  the  declarations  of 
the  decedent  in  her  absence,  but  has  the 
support  also  of  declarations  made  in  her 
presence,  which  she  might  fairly  and  Justly 
interpret  as  expressing  his  intention  that  she 
should  be  compensated.  The  evidence  of 
declarations  made  to  others,  even  if  not  suf- 
ficient standing  alone  to  Justify  a  finding 
that  there  was  a  contract  was  competent 
(Harrington  v.  Hickman,  148  Pa.  401  [23 
Atl.  1071],  and  taken  in  connection  with  the 
evideice  as  to  what  was  said  in  her  pres- 
ence, and  all  the  circumstances,  was  suffi- 
cient to  carry  the  question  to  the  Jury.  I  am 
constrained,  therefore,  to  dissent  from  tbe 
Judgment  about  to  be  entered. 

"Judge  Henderson  and  Judge  Head  au- 
thorize me  to  say  that  they  Join  in  this  dis- 
sent" 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 

A.  l/L  Llveright  for  appellant  Roland  D. 
Swope,  for  appellee. 

PER  CURIAM.  Hie  Judgment  of  the  su- 
perior court  is  affirmed  on  the  opinion  of  a 
majority  of  that  court  &b  written  by  Judge 
Morrison. 
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.STEGMAIER  et  al.  t.   KEYSTONE   COAL 
CO.  (SCHMITT,  Intervener). 

(Supreme  Court  of  Pennsylvania.    Mar  23, 
1911.) 

1.  Equitt  (J  215*)— Pleading— Demubbeb. 

A  defendant  can  answer  to  a  part  of  a 
bill  and  demur  to  a  part  under  eqnitj  rule  81, 
bat  he  may  not  answer  and  demur  also  to  the 
whoI«  bill,  or  to  the  same  part  of  it. 

I  Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  488;    Dec  Dig.  I  215.*] 

2.  Appeal  and  Ebrob  tS  78*)  —  Inteblocu- 

TOBT  OSDZB. 

An  order  overruling  a  demurrer  is  inter- 
locutory, and  no  apiwal  lies  from  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  465-468;   Dec  Dig.  |  78.*] 

Appeal  from  Court  M  Common  Fleas,  Luz- 
erne County. 

Bin  by  C.  E.  Stegmalei  and  others  against 
the  Keystone  Coal  Company  and  Victoria 
Scbmitt,  Intervener.  From  a  decree  overrul- 
ing demurrer  to  the  bill,  Schmitt  appeals. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  M08CHZISK- 
EB.  JJ. 

John  McGahren  and  Edmund  O.  Sutler, 
for  appellant  William  S.  McLean  and 
George  B.  McLean,  for  appellees. 

PBB  CURIAM.  This  appeal  is  from  an  or- 
der overmltng  a  demurrer  to  a  bUl  In  equity 
for  the  appointment  of  a  trustee  to  take  the 
place  of  a  deceased  trustee,  to  whom  a  mort- 
gage was  made  to  secure  bonds  of  a  corpora- 
tion. The  appellant  answered  a  part  of  the 
bill  and  demurred  to  the  whole  of  it.  [1,  2] 
It  was  said  in  Barbey's  Appeal,  119  Pa.  413, 
13  Atl.  451,  that  under  equity  rule  31  a  de- 
fendant Is  permitted  to  answer  a  part  of  a 
bill  and  demur  to  a  part,  but  that  he  may  not 
answer  and  demur  also  to  the  whole  bill,  or 
to  the  same  part  of  It  Moreover,  the  order 
overruling  the  demurrer  was  interlocutory, 
and  no  appeal  lies  from  it  Arnold  v.  Russell 
Car  &  Snow  Plow  Co.,  212  Pa.  303,  61  Atl. 
914. 

The  appeal  is  dismissed  at  the  cost  of  the 
appellant. 


BRADNSnr  r.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

CABimS     (I    328*)— iNTtTBT    TO    PASSENQEK— 

BOABDIRO  MoviNo  Street  Car. 

Where  plaintiff,  in  attempting  to  get  on  the 
platform  of  a  moving  street  car,  succeeded  in 
getting  his  feet  on  the  lower  step,  when  he  was 
thrown  off  by  the  motion  of  the  car,  binding  in- 
stmctions  for  defendant  are  proper. 

[in    Note. — For   other   cases,    see    Carriers. 
Cent  Dig.  i  1S89;   Dec  Dig.  {  328.*] 


Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Joseph  Bradney  against  the  Fhtl- 
adelpbia  Rapid  Transit  Company.  Judg- 
ment* for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  FELI/,  C.  J.,  and  MBSTRE- 
ZAT,  POTTER,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

J.  Morris  Yeakle,  for  appellant  Thomas 
Learning  and  Charles  Biddle,  for  appellee. 

PER  CURIAM.  WhUe  standing  at  a  street 
crossing,  the  plaintiff  signaled  the  motorinan 
of  an  approaching  car  to  stop.  He  saw  the 
power  turned  off,  the  brakes  applied,  and  the 
speed  reduced,  and,  as  the  car  reached  the 
crossing  and  was  running  slowly,  he  attempt- 
ed to  get  on  the  front  platform.  He  succeed- 
ed in  getting  his  feet  on  the  lower  step,  and 
was  in  the  act  of  raising  one  of  them  to  the 
platform,  when  be  was  thrown  off  by  the 
motion  of  the  car,  which  was  accelerated 
by  turning  on  the  power.  His  reason  for  not 
waiting  until  the  car  stopped  was  that  he 
thought  it  would  stop  before  the  back  plat- 
form came  in  line  with  the  crossing,  and  he 
would  be  obliged  to  walk  In  the  snow  to 
reach  it  If  It  be  assumed  that  the  motorman 
was  negligent  In  turning  on  the  power,  the 
pialntUTs  right  to  recover  was  defeated  by 
his  own  negligence  in  attempting  to  get  on 
a  moving  trolley  car.  If  he  had  escaped  the 
consequences  of  his  own  negligence  and 
reached  a  place  of  safety  on  the  car  where 
he  was  injured  by  the  subsequent  negligence 
of  the  motorman,  he  might  have  sustained 
an  action.  But  he  did  not  succeed  In  getting 
on,  the  act  was  never  completed,  and  he  was 
injured  while  doing  what  we  have  said  is 
negligence  per  se.  The  case  is  on  all  fours 
with  Hunterson  v.  Union  Traction  Cob,  206 
Pa.  568,  55  Atl.  543. 

The  Judgment  Is  affirmed. 


In  re  STIRK'fi  ESTATE. 
Appeal  of  WOOD  et  al. 

(Supreme  Court  of  Pennsylvania.     May  23, 
1911.) 

1.  Wills  (|  153*)— Validitt— Fraud. 

A  woman  by  her  will  igave  her  residuary 
estate  to  a  charity.  She  then  at  once  executed 
a  codicil,  in  which  she  stated  that,  as  there 
might  be  a  question  as  to  the  legality  of  the 
bequest  to  charity  if  she  died  within  30  days, 
she  revoked  that  gift  and  gave  her  residuary 
estate  to  a  trust  company.  The  scrivener  who 
wrote  tbe  will  and  codicil  was  an  assistant 
trust  ofScer  of  the  company.  The  testatrix 
knew  nothing  of  the  trust  i  company  nor  of  any 
of  its  stockholders  or  officers,  except  the  scriv- 
ener. When  the  codicil  was  prepared,  the 
name  of  the  residuary  legatee  was  (left  blank, 
and,  when  the  scrivener  asked  the  testatrix  to 
whom  she  wished  her  residuary  estate  to  go  in 
case  of  her  death  within  30  days,  she  said  to 
give  it  to  the  trust  company.     Without  openly 
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stating  it,  it  appeared  tbat  the  gift  to  the  trust 
company  was  intended  simply  to  meet  the  re- 
quirements of  the  law,  and  carry  the  lyeqnest 
to  the  charity  designated  in  the  will.  Held, 
that  the  gift  to  the  trust  company  cannot  be 
sustained.  • 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig,  {  153.»] 

2.  Wills  (§  153*)— Validity— Fraud. 

The  action  of  a  scrivener  who  was  an  of- 
ficer of  a  trust  company  in  procuring  the  ex- 
ecution by  testatrix  of  a  codicil  giving  a  be- 
quest absolutely  to  the  trust  company  which 
testatrix  evidently  intended  to  go  to  charities 
designated  in  her  will  constituted  a  construc- 
tive  fraud  which  would  prevent  the  trust  com- 
pany from  reaping  the  benefit  from  it,  though 
the. company  did  not  in  any  way  participate  m 
the  fraud. 

[E}d.  Note.— For  other  cases,  see  Wills,  Dec 
Ddg.  I  153.*] 

8.  Fraud  (|  S0»)— Pebsons  liiABLE. 

No  person '  can  claim  an  interest  under  a 
fraud  committed  by  another,  if  the  taint  of 
the  original  transaction  runs  through  the  de- 
rivative interest,  no  matter  how  innocent  the 
party  claiming  it, may  be. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  35;    Dec.  Dig.  f  30.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Elizabeth 
iTins  Stirk,  deceased.  From  a  decree  dis- 
missing exceptions  to  an  adjudication,  Oliver 
D.  Wood  and  others  appeal.  Reversed  and 
remanded. 

Exceptions  to  adjudication.  At  the  audit 
it  appeared  that  the  residuary  estate  was 
claimed  by  Oliver  D.  Wood  and  William  B. 
Wood,  the  brothers  and  only  next  of  kin  of 
the  testatrix,  npou  the  ground  that  the  be- 
quest of  the  residuary  estate  to  the  Land  Ti- 
tle &  Trust  Company  under  tlie  codicil  to 
the  will  was  invalid,  because  of  the  legal  In- 
capacity of  the  Land  Title  &  Trust  Com- 
pany to  take  and  also  because  this  bequest  of 
the  residuary  estate  was  an  illegal  attempt 
to  violate  section  11  of  the  act  of  April  26, 
1855  (P.  L.  332),  the  testatrix  having  died 
four  days  after  tJie  execution  of  the  will  and 
codicil.  The  auditing  judge,  Anderson,  J., 
decided  in  favor  of  the  Land  Title  &  Trust 
Company.  Exceptions  filed  by  Oliver  D, 
Wood  and  William  B.  Wood  were  on  Octo- 
ber 18,  1910,  argued  before  Judges  Dallett, 
Lamorelle,  and  Anderson.  On  December  3, 
1910,  an  opinion  was  filed  by  Lamorelle,  J., 
dismissing  the  exceptions;  and  at  the  same 
time  a  dissenting  opinion  was  filed  by  Dallett, 
J.  On  December  7, 1910,  a  formal  decree  was 
entered  dismissing  the  exceptions  and  con- 
firming the  adjudication.  The  facts  appear 
by  the  opinion  of  the  Supreme  Court. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Alfred  R.  Halg,  Henry  C.  Thompson,  Jr., 
William  F.  Harrity,  Solomon  F.  Olenn,  and 
Edwin  F,  Glenn,  for  appellants.  John  G. 
Johnson  and  Maurice  Bower  Saul,  for  ap- 
pellees. 


STEWART,  J.  [1]  The  question  we  have 
to  determine  Is  whether  under  the  evidence 
submitted  a  secret  trust  attaches  to  an  al- 
ternative bequest,  which  by  the  terms  of  the 
will  was  to  become  effective  In  case  the  tes- 
tatrix died  within  30  days  after  the  execution 
of  her  will.  The  appeal  is  by  the  brothers 
and  next  of  kin  of  the  testatrix  from  a  decree 
of  the  orphans'  court  of  Philadelphia  county 
adjudicating  the  account  of  the  executors 
and  trustees,  and  awarding  the  fnnd  abso- 
lutely to  the  residuary  legatee  named  ta  the 
will.  The  claim  madft  on  their  behalf  is  tbat 
the  bequest,  though  in  terms  absolute,  was 
made  with  a  tacit  understanding  that.  In 
case  the  charitable  bequests  contained  in  the 
will  failed  by  reason  of  death  within  30  days 
from  the  date  of  the  execution  of  the  will, 
the  alternative  residuary  legatee  would  ap. 
propriate  the  fund  received  to  their  pay- 
ment The  case  is  an  exceptional  one  on  Ita 
facts.  Fortunately  these  are  not  In  dispute. 
The  testatrix,  Mrs.  Elizabeth  IvUis  StirlC 
was  a  married  woman,  wife  of  Dr.  James  O. 
Stirk,  of  Philadelphia.  She  had  been  twice 
married,  but  was  childless,  and  her  nearest 
kin  surviving  are  two  brothers,  these  appel- 
lants. With  her  surviving  husband  she  had 
an  antenuptial  contract  limiting  and  defining 
his  interest  in  her  estate.  She  made  her  will 
in  Immediate  contemplation  of  a  very  serious 
surgical  operation  upon  herself  which  she  ap- 
prehended might  be  attended  with  fatal  re- 
sults. The  will  was  prepared  by  Mr.  Simp- 
ler, assistant  trust  ofiicer  of  the  Land  Title 
&  Trust  Company,  a  corporation  appointed 
one  of  the  executors,  and  made  also  the  al- 
ternative residuary  legatee  under  the  will. 
Mr.  Simpler's  assistance  In  the  matter  was 
invited  in  this  way.  A  year  or  so  before  he 
had  aided  Mrs.  Stirk  In  the  settlement  of 
her  share  In  the  estate  of  her  first  husband. 
In  the  coulrse  of  that  business  he  had  sug- 
gested to  her  the  importance  of  herself  mak- 
ing a  will,  and  had  endeavored,  without  suc- 
cess, to  overcome  her  objections.  So,  when 
the  emergency  of  her  illness  arose,  she  sent 
for  him.  He  visited  her  on  the  afternoon  of 
Saturday,  January  9,  1909.  She  then  told 
him  of  her  physical  condition  and  her  ap- 
prehension as  to  the  result,  and  requested 
him  to  prepare  a  will  for  her  to  execute.  She 
acquainted  him  fully  and  exactly  with  the 
disposition  she  desired  to  make  of  her  es- 
tate, devoting  it  largely  to  charitable,  educa- 
tional, and  religious  uses.  From  the  memo- 
randa taken  at  this  Interview  he  prepared 
the  will  and  codicil  thereto  the  following  day 
(Sunday),  and  on  Monday  morning  called  up- 
on Mrs.  Stirk,  when  both  will  and  codicil  as 
he  had  prepared  them,  with  the  exception 
hereafter  noted,  were  duly  executed.  The 
will  proper  as  preiMired  by  Mr.  Simpler  was 
executed  without  any  change  whatever.  In 
the  thirteenth  item  it  gave  to  St  Joseph's 
Hospital  in  Philadelphia  the  sum  of  $6.000 ; 
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In  the  fourtemtb,  to  tbe  Fresbyterlan  Home 
for  Aged  Conples  and  Aged  Men,  located  at 
Bala,  $25,000;  In  tbe  sixteenth,  to  the  Unl- 
Terslty  of  Pennsylvania,  $100,000 ;  In  the  fif- 
teenth, to  her  husband,  "In  pursuance  of  the 
antenuptial  contract"  $100,000;  In  tbe  eight- 
eenth, her  residuary  estate  to  her  executors 
In  trust,  to  pay  annuities  for  life  as  fol- 
lows: 18,000  annually  to  her  husband,  Dr. 
James  C.  Stlrk;  $3,000  annually  to  her 
brother,  Oliver  D.  Wood;  $500  annually  to 
her  brother,  William  B.  Wood;  a  like  sum 
to  Oscar  Miller;  and  $260  annually  to  her 
friend,  Mrs.  William  D.  Summers.  This  fur- 
ther provision  follows: 

"And  as  to  the  residue  of  the  said  net  In- 
come, and  upon  the  death  of  the  said  annui- 
tants, as  to  the  amount  heretofore  paid  to 
them  respectively,  to  pay  over  the  same  to 
the  University  of  Pennsylvania  for  the  gen- 
eral purposes  of  said  University. 

"And  upon  the  further  trust,  upon  the 
death  of  the  last  survivor  of  the  said  annui- 
tants, In  trust  to  pay  over,  transfer  and  de- 
liver the  whole  of  my  residuary  estate  as  it 
may  then  be  constituted  unto  the  University 
of  Pennsylvania." 

The  codicil  as  prepared  by  Mr.  Simpler  was 
as  follows:  "Whereas  there  may  be  a  ques- 
tion as  to  the  legality  of  tbe  bequests  to  the 
T'nlverstty  of  Pennsylvania  and  to  the  char- 
ities named  as  beneficiaries  in  my  said  wUl  in 
case  of  my  death  within  thirty  days  after  the 
date  of  said  will,  now  in  case  I  shall  die  with- 
in thirty  days  after  this  date,  I  hereby  re- 
voke the  said  bequests  to  St.  Joseph's  Hos- 
pital of  five  thousand  dollars,  to  the  Presby- 
terian Home  for  Aged  Couples  and  Aged  Men 
located  at  Bala,  of  Twenty  five  thousand  dol- 
lars, to  the  University  of  Pennsylvania  of 
One  bandred  thousand  dollars,  and  the  re- 
siduary bequests  to  the  said  University  of 
Pennsylvania,  'and  in  lieu  thereof,  I  give, 
devise  and  bequeath  the  sum  of  One  hun- 
dred and  thirty  thousand  dollars  to  . 

"And  as  to  the  rest,  residue  and  remainder 
of  my  estate,  and  after  the  termination  of 
Uie  annuities  as  provided  in  my  said  will,  1 
give  and  devise  and  bequeath  the  same  to 


The  only  change  made  in  the  codicil  be- 
fore execution  was  the  insertion  of  the  name. 
Dr.  James  C.  Stlrk,  -In  the  first  blank  ap- 
pearing above,  and  the  name  the  Land  Title 
ft  Trust  Company  in  the  second. 

This  brings  us  to  the  material  inquiry  in 
the  case;  and,  that  our  recital  of  the  facts 
In  connection  therewith  may  be  entirely  ac^ 
curate,  we  shall  quote  from  the  record  the 
testimony  of  the  several  witnesses.  Mr. 
Simpler,  the  scrivener,  having  testified  that 
on  writing  up  the  wUl  in  accordance  with 
the  Instructions  Mrs.  Stlrk  had  given  him 
on  Saturday  night.  It  occurred  to  him  that, 
in  case  the  operation  contemplated  should 
prove  fatal,  the  charitable  bequests  would 
fall,  and  that  be  therefore  prepared  a  skele- 
ton of  a  codicil,  and  took  that  with  the  will ; 


that  the  will  was  entirely  satisfactory,  and 
was  executed,  and  that  then  the  codicil  was 
taken  up.  His  further  examination  proceed- 
ed as  follows :  "Q.  Had  she  [testatrix]  given 
you  any  Instructions  about  the  codicil  prior 
to  that?  A.  She  had  not.  Q.  The  codicil, 
then,  was  your  suggestion?  A.  Was  my  sug- 
gestion, to  take  care  of  the  possible  Intes- 
tacy, because  she  had  expressed  herself  to 
me  as  having  provided  for  everybody  In 
whom  she  had  any  Interest  under  the  terms 
of  tbe  will,  including  the  money  to  go  as  the 
residuary  clause  provided.  Q.  In  preparing 
the  codicil,  you  prepared  it  as  a  skeleton, 
with  the  names  of  the  beneficiaries  blank? 
A.  E.'cactly.  Q.  At  the  time  you  received 
your  Instructions  as  to  tiie  preparation  of 
the  will,  was  anything  said  as  to  tbe  alter- 
native bequests  under  tbe  codicil?  A.  Noth- 
ing! Q.  The  codicil  was  not  referred  to?  A. 
The  codicil  was  not  referred  to,  because,  as 
°I  say,  the  possible  fatal  termination  of  tbe 
operation  did  not  occur  to  me  until  I  sat  in 
the  quiet  of  my  office  on  Sunday  night  and 
had  the  will  prepared.  Q.  When  you  went 
back  with  the  skeleton  of  the  codicil,  what 
did  you  say  to  her  in  connection  with  that? 
A.  I  told  her  that.  In  case  of  her  death  with- 
in 30  days,  tbe  law  said  that  a  gift  to  a 
charity  was  void,  and  that  the  law  also  said 
that  a  gift  to  any  person  in  trust  "to  pay  to 
a  charity  was  void;  and  that,  therefore, 
it  became  necessary  for  her  to  consider  to 
whom  should  go  the  amounts  which  she  bad 
given  to  charities,  and  the  residuary  amount 
which  was  to  have  gone  to  tbe  university 
without  any  relation  of  trust  being  Implied 
or  expressed.  Q.  Was  the  codicil  prepared 
and  ready  for  execution  before  the  will  had 
been  executed?  A.  The  codicil  was  all  pre- 
pared in  typewriting,  with,  as  I  say,  a  skel- 
eton. I  have  had  the  will  brought  up  from 
the  register's  office.  Q.  Had  the  blanks  been 
filled  In?  A.  No;  they  were  not  filled  In 
prior  to  the  execution  of  the  will.  Q.  After 
the  will  had  been  executed,  what  was  done 
with  the  codicil?  A.  After  the  will  was  ex- 
ecuted, I  said,  'Now,  It  Is  necessary  to  take 
up  the  question  of  the  codicil,  as  to  what.  In 
ease  of  your  death  within  30  days,  you  wish 
done  with  the  charitable  bequests  of  $130,000, 
and  the  ultimate  residuary  bequests  after 
the  annuities  fall  in.'  And  at  that  time,  the 
will  having  been  executed,  the  witnesses  to 
the  will  were  present  I  read  over  the  codi- 
cil and  came  to  tbe  first  blank,  and  I  said 
'To  whom  do  you  wish  the  $130,000  to  go. 
In  case  the  will  shall  be  null  as  to  that?' 
'Ob,*  she  said,  'give  that  to  Jim.'  I  said,  'You 
fill  in  Dr.  Stlrk's  name,'  which  she  did  in 
her  own  handwriting.  Q.  'Was  Dr.  Stlrk 
present  at  that  particular  moment?  A.  He 
was  not  present  at  that  time.  And  I  also 
bad  her  initial  it  And  then  the  question 
came  as  to  the  residue  of  the  estate  after 
the  termination  of  tbe  annuity,  and  I  read 
over  that  clause  and  asked  her  to  whom  she 
wished  that  to  go,  and  she  said,  'Give  that  to 
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the  Liand  Titie  Company."*  Q.  Had  you 
made  any  suggestion  to  that  effect?  A.  I 
said  'You  write  that  in,'  and  she  asked  if  she 
had  to  write  all  that  In,  and  I  said  I  would 
write  it  if  she  initialed  it ;  and  that  is  what 
was  done,  and  then  the  codicil  was  signed  by 
her,  and  I  asked  her  if  she  acknowledged  it 
as  a  codicil  to  her  will,  and  she  did  so  in  the 
presence  of  the  witnesses,  and  they  signed 
and  left.  Q.  Now,  when  the  name  of  the 
Land  Title  Company  was  suggested  as  the 
residuary  devisee  and  legatee,  was  there  any 
conversation  as  to  the  character  of  that  be- 
quest, except  that  It  was  to  be  absolute? 
A.  There  was  none.  Q.  Were  there  any  in- 
structions given?  A.  There  were  not  Q. 
Had  yon  called  her  attention,  or  had  you 
called  to  her  mind  any  decision  of  the  Su- 
preme Court  bearing  on  a  case  of  that  kind? 
A.  I  had  not  Q.  The  gift  was  made,  as  yon 
say,  without  any  Intimation  from  her  as  to 
the  object  of  it  and  without  any  suggestion 
or  direction  as  to  the  ultimate  disposition  of 
that  property?    A.  Absolutely." 

Mr.  Simpler  had  brought  with  bim  two  of 
bis  assistants  In  the  trust  company  to  attest 
the  execution  of  the  will.  They  were  not 
introduced  into  the  room  where  testatrix 
was  until  after  the  conversation  between  Mr. 
Simpler  and  the  testatrix  had  occurred,  and 
their  testimony  was  confined  to  the  act  of 
execution.  John  F.  Case,  one  of  these,  testi- 
fies that  together  they  were  called  in  to  at- 
test the  will;  that,  having  subscribed  as  vrit- 
nesses  to  the  will  proper,  they  remained  in 
the  room  while  Mr.  Simpler  took  up  the 
matter  of  the  codicil.  This  witness  was 
then  asked  the  question,  "Now  tell  us  what 
you  beard,  so  far  as  you  remember?"  His 
answer  was:  "After  the  clause  In  pie  codicil 
where  the  bequest  of  $130,000  is  revoked, 
Mrs.  Stirk  requested  Dr.  Stlrk's  name  to  be 
inserted,  after  which  she  requested  Mr. 
Simpler  to  run  his  pen  through  the  words 
immediately  following  Dr.  Stlrk's  name, 
which  he  did,  and  Mrs.  Stirk  put  her  initials 
on  the  margin,  and  after  that  she  suggested 
that  the  residuary  estate  be  left  to  the  Land 
Title  &  Trust  Company.  Q.  What  was  the 
conversation  between  Mrs.  Stirk  and  Mr. 
Simpler— what  did  each  of  them  say— at  the 
time  In  your  presence  In  relation  to  the  codi- 
cil? A.  As  I  remember,  there  was  not  much 
conversation.  I  think  Mr.  Simpler  spoke 
something  to  this  effect — as  to  whom  should 
this  residuary  estate  be  left;  and  she  said, 
"The  Land  Title  &  Trust  Company,'  and  then 
he  asked  her  to  write  the  Land  Title  &  Trust 
Company's  name  in  the  codicil,  to  which  she 
demurred,  it  being  a  long  name,  and  Mr. 
Simpler  said  he  would  write  the  name  in  if 
she  would  put  her  Initials  on  the  margin. 
Q.  Who  wrote  the  name  of  Dr.  Stirk  in? 
A.  Mrs.  Stirk.  Q.  Was  there  any  suggestion 
made  by  Mr.  Simpler  leading  up  to  the  en- 
tering of  these  names  in  the  codicil?  A. 
None  that  I  heard;  no." 

The  testimony  of  the  other  attesting  wit- 


ness, Mr.  Glenn,  was  to  the  same  effect  Dr. 
Stirk,  the  husband,  testified  that  he  was 
present  when  the  name  of  the  Land  Title  & 
Trust  Company  was  inserted  In  the  codicil. 
He  was  asked:  "Q.  Can  you  give  us  any 
conversation  that  took  place  at  that  particu- 
lar time?  A.  The  only  conversation  that  1 
can  recall  is  when  Mr.  Simpler  said,  'Now, 
there  is  a  residue,  what  shall  we  do  with 
that?*  and  she  says,  'Oh,  give  that  to  the 
Land  Title  Company.'  Q.  Just  in  that  wny? 
A.  She  remarked  at  the  same  time  that  she 
had  made  provisions  for  every  one  else  that 
she  cared  anything  about,  and  she  would  give 
that  to  them.  Q.  Did  she  give  any  direction 
as  to  how  they  should  dLspose  of  it?  A.  None 
whatever ;  Just  simply  ordered  it  to  be  given 
to  the  Land  Title  Company.  Q.  Did  you  sug- 
gest anything  to  her?  A.  Absolutely  not  Q. 
Did  you  raise  any  question  or  make  any  sug- 
gestion as  to  the  propriety  of  giving  this  to  a 
corporation  for  profit?  A.  I  had  no  reason 
to.  Q.  Or  a  total  stranger?  A.  Absolutely 
none." 

We  have  been  careful  to  recite  all  the  tes- 
timony bearing  upon  the  immediate  question 
with  which  we  have  to  deal.  These  addi- 
tional facts,  however,  appear  in  the  case, 
which  are  to  be  noticed.  The  estate  which 
was  disposed  of  under  this  will  the  testa- 
trix had  derived  in  most  part,  if  not  wholly, 
from  her  first  husband.  She  was  not  a  stock- 
holder In  the  trust  company,  and,  so  far  as 
appears,  was  not  even  a  depositor;  and 
again,  so  far  as  appears,  she  was  unac- 
quainted with  any  one  interested  in  it  ex- 
cept Mr.  Simpler ;  and  sUll  again  the  Land 
Title  &  Trust  Company  is  neither  a  religious 
nor  charitable,  nor  educational  institution, 
but  one  exclusively  for  profit  The  first 
question  that  naturally  arises  is,  why  should 
the  testatrix,  whose  governing  desire  and 
evident  purpose,  as  declared  in  her  will,  was 
to  devote  such  a  large  part  of  her  estate  to 
charitable  and  educational  uses,  choose  as 
an  alternative  recipient  of  her  bounty,  in 
case  her  original  disposition  failed  by  opera- 
tion of  law,  a  corporation  which  needed  no 
assistance,  whose  usefulness  as  a  public  con- 
venience could  in  no  way  be  promoted  by 
private  benefactions,  and  which  was  incapa- 
ble at  law  of  engaging  in  charitable,  educa- 
tional, or  religious  enterprises,  rather  than 
kindred  for  whom  she  had  affectionate  re- 
gard, as  evidenced  by  her  will?  Were  this 
an  inquiry  as  to  her  testamentary  capacity, 
the  circumstance  stated  would  properly  call 
for  consideration.  It  is  quite  as  relevant 
here,  though  in  a  different  connection,  not  as 
a  challenge  of  the  testatrix's  Jus  dlsponendl, 
but  because  it  is  a  testamentary  disposition 
not  only  unusual,  but  so  contradictory  to  the 
main  purpose  expressed  in  the  will  proper, 
and  so  Inexplicable  by  the  ordinary  rules 
which  regulate  and  control  human  conduct 
and  feeling  that,  if  the  entire  sanity  of  the 
testatrix  be  conceded,  as  it  must  be,  it  sug- 
gests at  least  a  suspicion  that  the  words  of 
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the  will  leave  umetblng  of  the  Intention  of 
the  testatrix  unexpressed.  The  will,  aside 
from  tbe  codldl,  disposed  of  her  entire  es- 
tate, and  expressed  lier  goTemlng  desire 
and  purpose.  The  codicil  was  prepared  by 
tbe  scrivener  without  consultation  with  the 
testatrix  to  meet  a  legal  contingency  which, 
after  preparing  the  will,  had  occurred  to 
blm,  but  not  to  the  testatrix,  as  possible  It 
Is  no  strained  inference  from  the  testimony 
of  Mr.  Simpler  that  the  testatrix  knew  noth- 
ing whatever  of  the  requirements  of  law  in 
tbe  matter  of  charitable  bequests  until  be 
submitted  to  her  tbe  codicil  for  execution. 
Assuming,  as  we  have  a  rl^t  to  do,  that 
cbe  was  a  venon  wholly  nninformed  in  this 
respect,  the  information  she  received  from 
blm,  while  It  might  have  been  enlightening 
to  one  who  had  some  previous  knowledge  of 
tbe  law  of  mortmain,  can  hardly  be  said  to 
have  been  so  instructive  as  to  Impart  to  this 
testatrix  an  intelligent  understanding  of  le- 
gal requirements.  What  he  told  her,  and 
all  he  told  her,  was  that  in  case  of  death 
within  30  days  the  law  said  that  a  gift  to  a 
charity  was  void,  and  that  the  law  also 
said  that  a  gift  to  any  person  in  trust  to 
pay  a  charity  was  void;  and  that,  therefore, 
it  became  necessary  for  her  to  consider  to 
whom  should  go  the  amounts  which  she  had 
given  to  charities,  and  the  residuary  amount 
which  was  to  have  gone  to  the  university 
without  any  relation  of  trust  being  implied 
or  expressed.  While  it  cannot  be  said  that 
this  waA  a  misdirection  in  terms,  we  yet 
incline  strongly  to  the  view  that  it  was  so 
in  effect,  and  produced  a  testamentary  act 
the  legal  effect  of  which  was  wholly  mls- 
apprdiended  by  the  testatrix.  She  certainly 
understood  from  what  was  told  her  that  in 
the  event  of  her  death  within  30  days  fol- 
lowli^  the  charities  she  had  provided  for  In 
her  will  would  fall,  as  the  will  then  stood; 
bat  we  think  quite  as  certainly  she  under- 
rtood  from  what  followed  that  the  codicil 
provision  was  Introduced,  not  as  a  substl- 
tntlonary  gift  absolute,  but  as  a  means  of 
effectnatlng  in  any  event  her  intention  as  ex- 
pressed In  the  will  proper.  There  Is  in  the 
Instruction  given  not  a  word  of  warning  or 
caution  that  failure  of  the  charities  in  the 
event  of  death  within  the  statut5ry  period, 
would  l>e  Incurable;  that  the  takers  by  the 
■Itemative  gift  proposed  would  take  abso- 
Intely  In  their  own  right,  with  power  to 
make  whatever  use  of  the  property  they 
cboae,  to  give  It  to  the  charities  she  sought 
to  promote  or  withhold  according  to  their 
own  pleasure.  The  Instruction,  as  one  un- 
skilled would  most  likely  understand  It,  re- 
lated to  matter  of  form  for  the  accompllsh- 
nait  not  of  other,  but  the  same  ends  as 
those  she  contemplated  In  the  original  will, 
only  in  another  way.  Had  Mr.  Simpler 
there  stated  to  her  that  nnder  the  proposed 
iltematlve  gift.  If  she  did  not  survive,  the 
Land  Title  &  Trust  Company  would  have 
the  right  to  take  and  receive  for  its  own  her 


entire  residuary  estate  amounting  to  up- 
wards of  $340,000,  and  add  it  to  the  com- 
pany's surplus  for  the  enrichment  of  its 
stockholders,  none  of  whom  she  knew  so  far 
as  appeared,  can  any  one  doubt  that  she- 
would  at  once  have  disclaimed  any  such  in- 
tention or  purpose?  The  promptitude  with 
which  she  acted  In  designating  the  alterna- 
tive beneficiary  In  answer  to  the  scrlvener'a 
inquiry,  and  her  entire  indifference  and  want 
of  consideration  as  expressed  in  her  reply, 
"Oh,  give  that  to  the  Land  Title  Trust 
Company,"  strongly  Indicated  an  understand- 
ing on  her  part  that  she  was  selecting  the 
company,  not  as  a  beneficiary,  but  as  a  medi- 
um through  which  the  charities  she  had  in- 
dicated would  receive  her  bounty. 

But  her  understanding  and  intention,  while 
Important,  are  not  decisive  of  the  question. 
Mere  expectation  on  her  part  that  the  trust 
company,  in  case  the  gift  to  it  became  ef- 
fective, would  dispose  of  the  property  to  and 
among  the  charities  she  had  designated, 
would  not  convert  what  by  its  terms  is  an 
absolute  gift  into  a  trust  The  assent  of  the 
party  to  whom  the  gift  is  made  must  appear 
as  well.  "If  an  absolute  estate  is  devised, 
but  upon  a  secret  trust  assented  to  by  the 
devisee,  either  expressly  or  impliedly,  by 
Icnowledge  and  silence  before  the  death  of 
the  testator,  a  court  of  equity  will  fasten  a 
trust  on  him  on  the  grounds  of  fraud,  and 
consequently  the  statute  of  mortmain  will 
avoid  tbe  devise  if  the  trust  is  in  favor  of 
a  charity.  If  the  devisee  has  no  part  In  the 
devise  and  no  knowledge  of  it  until  aftei 
the  death  of  the  testator,  there  is  no  ground 
upon  which  equity  can  fasten  such  a  tnist 
on  him,  even  though,  after  it  comes  to  his 
knowledge,  he  should  express  an  intention 
of  conforming  to  the  wishes  of  the  testa- 
tor."   Schultz's  Appeal,  80  Pa.  396. 

[2]  It  follows  that  however  much  this  tes- 
tatrix misapprehended  the  legal  effect  of  her 
testamentary  act,  except  as  her  misappre- 
hension was  designedly  encouraged  by  an- 
other, it  is  too  late  to  correct  tbe  mistake. 
We  turn  now  to  the  acts  and  conduct  of  the 
scrivener  in  connection  with  the  transaction. 
If  it  be  found  that  he  knew  or  had  reason 
to  believe  that  the  testatrix  was  executing 
the  codicil  he  prepared  in  the  belief  that  the 
gift  to  the  trust  company,  though  absolute 
on  its  face,  was  but  a  method  adopted  to 
secure  in  any  event  her  gift  to  the  charities 
designated  in  the  will,  and  kept  silence,  the 
law  will  charge  him  with  assent  and  ac- 
quiescence and  will  imply  a  trust  arising 
from  the  gift  absolute.  The  transaction 
would  then  take  on  the  aspect  of  construc- 
tive fraud,  even  though  all  the  gain  and  ad- 
vantage resulting  therefrom  were  to  accrue 
to  another.  So  we  are  not  concerned  in  our 
inquiry  with  the  Land  Title  &  Trust  Com- 
pany. There  is  not  the  slightest  evidence  of 
its  participation,  nor  is  it  necessary  that 
there  should  be  in  order  to  fasten  upon  it  a 
trust    That   company   here   appears    as   a 
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claimant  to  tbe  fand  In  Its  own  right;  but 
it  stands  Just  wbere  Mr.  Simpler  would  have 
stood  had  the  gift  been  to  him. 

[S]  "No  person  can  claim  an  Interest  un- 
der a  fraud  committed  by  another.  However 
innocent  the  party  may  be,  if  the  original 
transaction  is  tainted  with  fraud,  that  taint 
runs  through  the  deriratlve  interest,  and 
prevents  any  party  claiming  under  it"  This 
was  said  by  Lord  Justice  Turner  in  a  case 
closely  resembling  this.  Russell  v.  Jackson, 
10  Hare,  204.  We  repeat,  the  vital  inquiry 
in  the  case  is.  Did  Mr.  Simpler  know,  or 
have  reason  to  believe,  that  this  testatrix  un- 
derstood from  what  he  had  told  her  that  the 
gift  to  the  trust  company  was  simply  to  meet 
the  requirements  of  the  law,  and  carry  the 
bequests  to  the  charities  designated  in  the 
will?  We  have  in  another  connection  point- 
ed out  those  features  of  the  ca6e  which  made 
it  exceptional.  The  one  above  all  others  cal- 
culated to  surprise  is  tbe  fact  of  the  gift  of 
upwards  of  $340,000  to  a  trust  company 
whose  business  is  that  of  making  money  for 
the  profit  of  Its  stockholders  too  abundantly 
established  to  require  aid,  and  in  which  the 
testatrix  was  absolutely  without  interest, 
and  towards  which  she  stood  as  an  entire 
stranger.  When  the  testatrix  in  reply  to 
the  question,  "To  whom  do  you  wish  that  to 
go?"  said,  "Oh,  give  that  to  the  Land  Title 
&  Trust  Company,"  we  think  we  speak  for 
the  average  or  ordinary  scrivener  when  we 
say  that,  if  he  knew  the  character  of  the 
beneficiary  proposed,  he  would  have  been 
startled  by  the  reply,  and  his  mind  would 
at  once  have  opened  to  a' suspicion  that  the 
testamentary  act  had  been  too  long  delayed 
and  that  mental  disturbance  had  interven- 
ed. Except  as  a  purpose  to  use  the  trust 
company  simply  as  a  trustee  was  known,  tbe 
ordinary  scrivener  would  at  least  have  re- 
peated his  inquiry  to  make  certain  that  he 
had  correctly  understood  what  had  been' 
said.  If  so  much  would  naturally  have  been 
expected  of  the  ordinary  scrivener,  how  much 
more  would  reasonably  be  expected  of  one 
so' experienced  and  qualified  as  Mr.  Simpler, 
who  tells  us  himself  that  as  assistant  trust 
officer  he  had  long  been  accustomed  to  write 
wills,  especially  in  view  of  the  fact  that  the 
gift  was  to  the  company  with  which  he  was 
closely  connected?  Certainly  to  such  a  one 
should  have  come  a  quicker  and  surer  ap- 
prehension of  the  actual  situation,  disclos- 
ing more  than  enough  to  excite  suspicion  or 
misapprehension,  either  on  his  own  part  or 
on  the  part  of  the  testatrix;  and  from  such 
a  one  we  would  naturally  expect  further 
inquiry  and  Instruction  before  the  testamen- 
tary act  was  committed.  Here  neither  in- 
quiry nor  instruction  followed,  but  the  writ- 
ing in  the  blank  space  the  name  of  the  Land 
Title  &  Trust  Company  followed  without 
question  Immediately  upon  the  reply.  Mr. 
Simpler  is  careful  to  say  that  be  bad  no 
communication  with  the  testatrix  as  to  the 
character  of  tbe  bequest  to  the  trust  com- 


pany, exc^t  that  he  told  her  It  was  to  be 
absolute,  that  the  gift  was  made  without 
any  intimation  as  to  her  object  in  making 
it,  and  without  suggestions  of  directions  as 
to  the  ultimate  disposition  of  it.  It  is  to  be 
noted  that  be  is  no  less  careful  to  avoid  say- 
ing what  his  own  understanding  of  the  pur- 
pose of  the  testatrix  in  making  the  t>equest 
absolute  was.  Although  the  confidential  ad- 
viser cf  tbe  testatrix,  and  fully  competent, 
he  had  not  given  her  advice  and  instruction, 
with  reference  to  the  necessity  of  the  codi- 
cil which  he  had  prepared,  and  the  meaning 
of  Its  provisions,  sufficient  to  prevent  a 
probable  or  even  possible  misapprehension 
on  her  part  This  much  we  think  is  dear, 
and  we  fail  to  see  why  what  must  be  so 
manifest  to  others  was  not  apparent  to  him- 
self. We  can  only  Interpret  bis  failure  to 
proceed  further  with  instructions  to  the  tes- 
tatrix, with  words  of  caution  and  warning, 
and  his  silence  when  he  should  have  spoken, 
as  studied  effort  on  his  part  to  defeat  tbe 
true  spirit  of  the  law  by  avoiding  all  utter- 
ance which  might  thwart  his  purpose  to 
create  a  trust,  and  thereby  accomplish  by 
indirection  that  which  the  law  would  otber- 
wise  disappoint 

Upon  a  review  of  all  tbe  testimony,  and 
having  in  mind  the  situation  and  surround- 
ings of  the  testatrix,  the  character  of  tbe 
gift  to  the  trust  company,  which,  if  abso- 
lute, in  the  language  of  the  learned  auditing 
Judge,  is  "incompreheuslble  and  almost  in- 
credible," we  are  constrained  to  the  conclu- 
sion that  it  was  the  understanding  of  both 
the  testatrix  and  Mr.  Simpler,  notwithstand- 
ing that  neither  communicated  in  words 
such  understanding  to  tlie  other,  that  tlie 
bequest  to  the  Land  Title  &  Trust  Company, 
though  by  its  terms  absolute,  was  with  a 
purpose  to  secure  to  the  charities  designat- 
ed in  the  will  the  bequests  therein  given 
them,  in  any  and  every  event;  and  that 
nothing  more  was  intended  than  that  the 
trust  company  should  be  a  medium  of  trans- 
mission. It  follows  that  it  Ifl  as  though  the 
bequests  were  given  directly  to  the  chari- 
ties, and,  the  testatrix  liavlng  died  within 
30  days  from  the  execution  of  the  wlU,  tbe 
bequest  falls,  and  so  much  of  tbe  estate  Is 
to  be  distributed  under  the  intestate  la>vs 
of  tbe  state. 

We  are  quite  aware  that  the  case  upon  ita 
facts  is  without  exact  parallel.  Neverthe- 
less its  main  and  essential  features  bring  It 
wltliln  the  operation  of  established  and  fa- 
miliar principles,  and  these  we  have  am)lled. 
With  the  statute  out  of  the  way  we  would 
hold  without  question  that  the  absolute  be- 
quest to  the  trust  company  was  impressed 
with  a  trust  for  tbe  charities. 

For  the  reasons  given,  the  decree  in  thla 
case  awarding  the  fund  to  the  Land  Title  & 
Trust  Company  is  reversed,  and  the  record 
is  remitted  for  distribution  of  that  fund  In 
accordance  with  the  views  here  expressed. 
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FLETCHER  t.  BOARD  OF  ALDERMEN  OF 
CITY  OF  NEWPORT. 

(Sopreme    Conrt   of   Rhode   Island.     Oct    dO, 
1911.) 

L  Afpkai.   aro   Ekbob  (S  308*)— Cebtifica- 
noM  OF  Cask  ob  Questioit — Pbxsentation 

Under  Gen.  Lmtb  1909,  c.  298,  g  5,  which 
provides  that  where,  in  any  civil  or  criminal 
proceeding  in  a  superior  conrt,  prior  to  the  trial 
thereof  on  its  merits,  any  question  of  law  arises 
which,  in  the  opinion  of  the  court,  is  of  such 
doubt  and  importance  and  so  affects  the  merits 
of  the  controversy  that  it  ought  to  be  determined 
by  the  Supreme  Court  before  further  proceed- 
ings, the  conrt  may  certify  such  questions  to  the 
Supreme  Court,  a  certlfioition  of  questions  may 
be  made  only  after  the  question  has  been  formal- 
ly raised  on  the  record  and  in  some  appropriate 
proceeding  presented  to  the  trial  court,  so  aa  to 
make  its  ruUng  thereon  requisite. 

[Ed.  Note. — For  other  case*,  see  Appeal  and 
aror,  Dec.  Dig.  {  30a*] 

2.  Appeal  and  Erbob  (1  S08*)^Oase8  and 

QUEBTIOKS    CEBTiriEO — ^DECISION    BT   TbIAL 

Court. 

Under  Gen.  Laws  1909,  c  50,  J  43,  which 
provides  that,  within  60  days  from  the  date  uf 
the  determination  of  an  appeal  from  a  decree  of 
a  town  council,  the  appellant  shall  file  a  ''opy 
of  the  record,  together  with  a  specific  statement 
of  his  reasons  of  appeal,  to  whidi  reasons  be 
■ball  be  restricted,  unless,  for  cause  shown  and 
with  or  without  terms,  the  superior  court  al- 
lows amendment  thereof  and  additions  thereto, 
the  words  "for  cause  shown"  require  the  court 
to  determine  the  materiality  of  the  proposed 
amendment,  and  the  grant  of  permission  to 
amend  is  an  adjudication  by  the  court,  and  such 
question  cannot  thereafter  be  b^  it  certified  as 
being  a  question  of  doubt  requiring  the  deter- 
mination of  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  808.*] 

Case  certified  from  Superior  Court,  New- 
port County;    Darius  Baker,  Judge. 

Ajtpeal  by  Malene  A.  Fletcher  from  a  de- 
cree of  the  Board  of  Aldermen  of  the  City 
of  Newport  establishing  a  street  extension. 
Certified  from  Superior  Conrt,  under  Gen. 
Uws  1900,  a  298,  i  5. 

BordltA:  &  MacLeod,  for  appellant  Jere- 
miah A.  Sullivan,  City  Sol.,  for  appellee. 

BLODGBTT,  X  On  July  7,  1910,  the  re- 
spondent board  of  aldermen  of  the  city  of 
Newport  entered  a  "decree  establishing 
Washington  street  extension"  In  said  city, 
from  which  decree  an  appeal  was  seasonably 
taken  to  the  snperior  court  for  Newport 
county  and  certalp  reasons  of  appeal  were 
duly  filed  by  the  appellant  After  the  time 
for  perfecting  said  appeal  had  expired,  and 
lefore  trial  on  the  merits,  on  motion  of  the 
appellant  on  April  3,  1911,  the  reasons  of  ap- 
ical were  amended  by  an  order  of  the  su- 
perior court  by  adding  thereto  the  following, 
^b. :  "Yll.  The  representative  council  of  the 
dty  of  Newport  had  made  no  appropriation 
nffident  to  meet  the  expenses  of  the  laying 
•nt  of  said  highway" — and  thereafterwarda 
n  the  same  day  said  court  certified  to  this 


court,  under  the  proTlsions  of  section  6,  c. 
208,  Gen.  Laws  1909,  the  two  following  ques- 
tions as  being  questions  "which  have  been 
raised"  and  are  of  such  doubt  and  Import- 
ance as  to  require  the  determination  of  this 
court  before  further  proceedings  are  had  In 
the  superior  court  The  questions  so  certi- 
fied are  these: 

"1.  Did  the  board  of  aldermen  of  the  city 
of  Newport  have  authority  to  enter  a  decree 
declaring  the  premises  In  question  to  be  a 
public  highway? 

"2.  Did  the  board  of  aldermen  of  the  city 
of  Newport  have  authority  on  the  7th  day 
of  July,  A.  D.  1910,  to  enter  a  decree  declar- 
ing the  premises  In  question  to  be  a  public 
highway;  no  appropriation  having  been 
made  by  the  representative  council  suflSdent 
to  cover  the  expense  and  liability  of  such 
layout?" 

[1]  A  fatal  objection  to  the  certification  of 
both  these  questions  is  this:  That  it  no- 
where appears  on  the  record  that  they  have 
been  at  any  time  brought  before  the  superior 
court  for  Judicial  determination.  Apparent- 
ly it  was  considered  sufficient  for  such  cer- 
tification that  such  questions  might  be  In- 
volved somewhere  in  the  action  and  might 
possibly  be  raised  at  some  stage  of  It  Bfit 
that  is  not  sufficient  to  Justify  such  a  certifi- 
cation. The  certification  should  be  made 
only  after  the  question  has  been  formally 
raised  on  the  record,  and  In  some  appropri- 
ate proceeding  it  is  presented  to  the  trial  _ 
court,  and  the  ruling  of  that  court  thereon' 
is  requisite.  Then,  if  the  court  be  of  the 
opinion  that  the  question  be  of  such  doubt 
and  importance  as  to  require  the  determina- 
tion of  this  court,  a  certification  under  the 
statute  is  permissible. 

[2]  There  is  ei  second  objection,  moreover, 
to  the  second  question  certified.  Section  43 
of  chapter  60,  Gen.  Laws  of  1009,  under 
which  the  seventh  reason  of  appeal  was 
added  on  April  8,  1911,  by  order  of  the  su- 
perior court,  contains,  inter  alia,  the  follow- 
ing provision:  "Within  fifty  days  from  the 
date  of  the  determination  appealed  from  the 
appellant  shall  file  a  copy  of  the  record  of 
the  proceeding  appealed  from,  together  with 
a  specific  statement  of  his  reasons  of  appeal, 
in  the  clerk's  office  of  the  superior  court  for 
the  county,  to  which  reasons  the  appellant 
shall  be  restricted,  unless  for  cause  shown, 
and  with  or  without  terms,  the  superior 
court  allow  amendments  thereof  and  addi- 
tions thereto."  It  is  evident  that  under  this 
statute  there  Is  not  an  unlimited  right  of 
amendment  at  the  pleasure  of  the  appellant, 
and  that  the  words  "for  cause  shown"  re- 
quire the  court  to  determine  among  other 
questions  the  materiality  or  the  Immateciall- 
ty  of  the  amendment  proposed.  An  appellee 
is  not  to  be  required  to  meet  a  reason  of 
appeal  which  is  Immaterial,  and  the  superior 
conrt  should  refuse  to  permit  an  amendment 
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constituting  an  Immaterial  reason  of  appeal 
to  be  made.  The  jurisdiction  to  permit  Bucb 
an  amendmoit  being  granted  only  "for  cause 
shown,"  the  granting  of  such  permisBlon  is 
an  adjudication  by  the  court  that  In  Its 
opinion  such  an  amendment  constitutes,  if 
sustained,  a  valid  and  legal  ground  of  ap- 
peal. The  Judgment  of  the  superior  court 
may  be  right  or  it  may  be  wrong  in  this  re- 
spect and  is  of  course  subject  to  exception, 
if  seasonably  taken,  by  the  party  aggrieved; 
but  it  is  nevertheless  Its  Judgment  on  that 
question,  and  such  question  caimot  there- 
after be  by  it  certified  as  being  a  question 
of  doubt  requiring  the  determination  of  this 
court 

The  papers  in  the  cause  will  be  sent  back 
to  the  superior  court  for  Newport  county  as 
improperly  certified. 


PRESCOTT  v.  ANGELIa 

(Supreme  Court  of  Rhode  Island.    Oct  25  aud 
30,  1911.) 

JUDGMKHT   (S    141*)  — VaUDITT  — EBBOITBOUB 

Wbit. 

Where  a  judgment  bad  against  defendant 
without  trial  disclosed  on  its  lace  that  it  was 
based  on  an  original  writ  dated  July,  0,  1910, 
and  made  returnable  June  26,  1910,  it  was  void 
on  its  face,  and  defendant  was  not  affected  there- 
by, and  had  no  occasion  for  a  trial  authorized 
in  case  of  a  default,  etc.,  under  Oen.  Laws  1909, 
c.  297,  i  1. 

[ESd.  Note. — For  other  cases,  see  Judgment 
Dec.  Dig.  ^  141.*] 

Act;^on  by  Washington  R.  Prescott  against 
Daniel  W.  Angell.  On  defendant's  petition 
for  a  trial  after  Judgment  as  authorized  by 
Gen.  Laws  1909,  c.  297,  $  1,  providing  that  a 
party  or  garnishee  in  an  action  or  proceeding 
in  the  superior  or  the  district  court  wherein 
no  trial  has  been  bad,  against  whom  a  Judg- 
ment has  been  rendered  on  nonsuit,  default 
or  report  of  referees,  by  reason  of  accident 
mistake,  or  unforeseen  cause,  may  within  a 
year  after  such  Judgment  petition  the  Su- 
preme Court  for  a  trial,  and  the  Supreme 
Court  may  order  a  trial  in  the  actlou  or 
proceeding  in  the  court  in  which  the  Judg- 
ment was  rendered  on  such  terms  as  it  shall 
prescrll)e.    Denied. 

Daniel  W.  Angell,  pro  se.  Washington  R. 
Prescott  for  respondent 

PER  CURIAM.  An  examination  of  the 
original  writ  in  the  case  shows  that  it  bears 
date  of  July  9,  1910,  and  was  made  return- 
able to  the  Sixth  district  court  on  June  25, 
1910,  as  set  forth  in  the  petition  for  a 
trial.  Inasmuch  as  the  validity  of  the  trrit 
and  the  Judgment  thereon  by  reason  of  the 
foregoing  were  not  argued  by  the  parties  at 
the  hearing,  the  court  will  hear  the  parties 
thereon  on  October  30,  1911. 


Additional  Opinion. 

As  the  judgment  against  the  petitioner  in 
the  Sixth  district  court  has  no  force  or  va- 
lidity, because  it  is  based  upon  a  writ  harlng 
an  impossible  return  day,  to  wit,  one  earlier 
than  its  date,  we  are  of  the  opinion  that  the 
petitioner  is  not  injuriously  affected  thereby, 
and  has  no  occasion  for  the  relief  prayed  for. 

The  petition  is  therefore  denied  and  dis- 
missed. 


WINTERBOTTOM  v.  BOARD  OF  LICENSE 

COM'RS  et  al. 

(Supreme   Court    of    Rhode   Island.     Oct    30, 
1911.) 

Petition  for  certiorari  by  William  Winterbot- 
tom  against  the  Board  of  License  Commission- 
ers and  others  to  review  an  action  of  the  Board 
of  License  Commissioners  denying  petitioner's 
application  for  a  liquor  license.  Order  affirmed ; 
restraining  order  dissolved. 

O.  J.  Famsworth  and  Hugh  J.  Carroll,  for 
petitioner.    E.  W.  Blodgett  tor  respondents. 

PER  CURIAM.  A  full  consideration  of  the 
record  of  the  board  of  license  commissioners 
submitted  to  us  In  obedience  to  the  writ  of  cer- 
tiorari issued  in  accordance  with  the  prayer 
of  the  above-named  petitioner  discloses  no  ir- 
regularity or  illegality  in  the  proceedings  of 
said  board  complained  of,  and  the  same  nr" 
therefore  affirmed,  and  the  restraining  order 
heretofore  issued  herein  is  accordingly  dissolved. 


TREXLBR  et  al.  v.  REYNOLDS. 

(Supreme  Court  of  Pennsylvania.     May  23, 
1911.) 

PaBTNEBSHIP    (i   262*)— COWTBAOT— OOSBTIWJC- 
TION. 

Where  defendant  and  plaintifiFs  bad  been 
members  of  ,a  general  partnership  engaged  in 
stock  raising  and  farming,  while  plaintiffs 
were  also  members  of  a  Tunlted  partnership 
which  carried  on,  its  business  of  stave  making 
on  the  same  property  under  a  written  agree- 
ment with  the  general  partnership,  and  in  pur- 
suance of  the  desire  to  dissolve  the  general 
partnership  an  agreement  was  executed  by  the 
plaintiffs  and  defendant  under  the  general  part- 
nership name  conveying  to  the  defendant  the 
farm  and  all  their  title  and  interests  in  the 
personal  property  on  the  land  and  all  .other 
property  owned  by  the  firm,  and  the  defendant 
gave  a  judgment  bond,  he  is  precluded  from 
setting  up  as  a  defense  pro  tanto  to  the  pay- 
ment of  the  bond  the  value  of  personalty  which 
he  admits  belongs  to  the  limited  partnership 
which  the  plaintiffs  had  removed  from  the 
premises;  the  dissolution  agreement  being  prop- 
erly construed  as  relating  only  to  the  plaintiflEs' 
interests  in  the  personal  property  of  the  gen- 
eral partnership,  and  not  to  that  of  the  lim- 
ited partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Dec.  Dig.  §  2G2.*] 

Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County. 

Action  by  J.  F.  Trexler  and  another  against 
H.  P.  Reynolds.  From  a  judgment  for  plaln- 
tlfts,  defendant  appeals.    Affirmed. 

Issue  framed  to  determine  set-off  to  daiin 
on  Judgment  bond.    The  facts  appear  In  the 
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opinion  of  the  Snpr«ne  Goart,  and  in  the 
report  of  the  same  case  In  4S  Pa.  Super.  Ct. 

les. 

Argned  before  FELL,  C.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  En:.KIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

Thomas  F.  Bailey,  Samuel  I.  Spyker,  and 
Chas.  C.  Brewster,  for  appellant  W.  M. 
Henderson  and  H.  H.  Walte,  for  appellees. 

HESTREZAT,  J.    J.  F.  Trexler  and  J.  Xj.  \ 
Trexler,  the  plaintifh,  owned  and  managed 
the  "Paradise  Furnace  Farm"  in  Todd  town- 1 
ship,  Huntingdon  county,  containing  about ' 
4.700  acres  of  land,  and  were  trading  under  { 
the  firm  name  of  Trexler  Bros.  &  Co.     On  ' 
ilay  3,  1904,  H.  P.  Reynolds,  the  defendant, 
(■ecanie  a  member  of  the  Arm  under  certain . 
terms  and  conditions  set  forth  in  a  written 
iirtide    of    agreement    of    that    date.      The  | 
Trexlers   owned  Jointly  the  one  half,   and  i 
Iteynolds  the  other  half,  of  all  the  personal ' 
property  and  real  estate.    The  firm  carried 
on  the  business  of  farming  and  dealing  in ' 
borses  and  cattle,  one  half  of  the  profits  go- 1 
ing  to  the  Trexlers  and  the  other  half  to 
T(eynold8. 

J.  F.  Trexler,  H.  J.  Trexler,  and  J.  L. 
Trexler  formed  a  limited  partnership  in 
1$88  under  the  name  of  the  Trexler  Stave  & 
Lumber  Company,  Limited,  the  business  of 
which,  as  declared  In  the  articles  of  associa- 
tion, was  "the  manufacture  and  sale  of 
staves,  lumber  and  cooperage  stock."  By  an 
nfn«ement  in  writing  dated  May  3,  1901, 
Trexler  Bros,  ft  Co.  leased  to  the  Trexler 
Stare  ft  Lumber  Company,  Limited,  the  right 
to  take  from  the  Paradiae  Furnace  farm  "as 
much  timber  suitable  for  staves  and  lumber 
as  the  party  of  the  second  part  needs  to 
keep  their  plants  tn  operation."  The  lumber 
company  agreed  to  pay  a  royalty  of  2S  cents 
per  1.000  feet  for  the  staves  and  $2.50  per 
l.OOO  feet  for  the  lumber  cut  and  removed 
from  the  farm. 

I>iff»«nces  having  arisen  between  the  mem- 
>«r8  of  the  copartnership  of  Trexler  Bros,  ft 
(■'o.,  they  entered  into  a  written  agreement  of 
dissolution  dated  January  20,  1905.  By  the 
terms  of  the  agreement,  J.  F.  Trexler  and 
J.  L  Trexler  sold  to  Reynolds  all  their  un- 
divided one-half  Interest  in  the  Paradise  Fur- 
nace farm,  "and  all  their  right,  title  and 
Interest  in  and  to  all  the  personal  property 
npon  the  said  lands,  and  all  their  right;  title 
and  interest  in  and  to  all  other  personal 
property  owned  by  the  said  firm  of  whatso- 
ever character  or  wherever  situate,"  except 
ovrtain  moneys  therein  specified.  This  pro- 
lision  of  the  agreement  gives  rise  to  the 
present  controversy.  As  part  of  the  consid- 
eration Reynolds  ngreed  to  and  did  give  to 
the  Trexlers  a  Judgment  bond  and  morti;nge 
for  ^.000  payable  in  one  year  after  date, 
vith  Interest.  On  January  31,  1906,  Judg- 
ment was  entered  on  the  bond  and  an  execu- 
tion waa  issued.    Reynolds  presented  his  pe- 


tition to  the  common  pleas,  setting  forth. 
Inter  alia,  that  the  Trexlers  had  not  deliv- 
ered to  him  all  the  personal  property  npon 
the  premises  which  he  had  purchased,  but 
had  taken  and  carried  away  a  considerable 
part  of  the  property  of  the  value  of  $1,86S, 
and  obtained  a  rule  to  show  cause  ivby  the 
judgment  entered  on  the  bond  should  not  be 
opened  to  permit  a  defense  to  that  amount. 
The  rule  was  made  absolute,  and  the  Judg- 
ment was  opened.  An  issue  was  framed 
to  determine  what  personal  property,  if  any, 
was  removed  by  the  Trexlers,  or  either  of 
them,  from  the  real  estate,  and  the  value 
thereof,  in  violation  of  the  dissolution  agree- 
ment. The  trial  of  the  issue  resulted  In  a 
vwdict  for  the  plaintiffs  of  $573.90. 

The  learned  trial  court  construed  the  agree- 
ment to  mean  that  the  Trexlers  sold  their 
Interest  in  all  the  personal  property  on  the 
farm,  whether  it  belonged  to  the  firm  of 
Trexler  Bros,  ft  Co.,  to  the  Trexler  Stave 
ft  Lumber  Company,  Limited,  or  to  anybody 
else.  The  only  question  submitted  to  the 
Jury  was  the  value  of- the  personal  property 
removed  from  the  farm  by  the  Trexler  broth- 
ers. The  plaintiffs  appealed  to  the  superior 
court  and  the  Judgmept  was  reversed.  Trex- 
ler V.  Reynolds,  43  Pa.  Super.  Ct  168.  That 
court  held  there  was  no  doubt  or  ambiguity 
in  the  dissolution  agreement  and  that  by  its 
terms  the  Trexlers  bad  sold  to  Reynolds  only 
their  interest  in  the  personal  property  of 
the  firm  of  Trexler  Bros,  ft  Co.,  and  did 
not  sell  their  Interest  in  the  personal  prop- 
erty of  the  Trexler  6tave  ft  Lumber  Com- 
pany, Limited.  The  clear  and  convincing 
opinion  of  Judge  Head  leaves  no  doubt  that 
the  superior  court  properly  interpreted  the 
dissolution  agreement  We  are  therefore  re- 
lieved from  discussing  the  question,  and 
adopt  that  interpretation  as  the  proper  con- 
struction of  the  agreement 

The  case  was  again  tried  in  the  common 
pleas,  and  under  the  Instructions  of  the 
court  the  Jury  returned  a  verdict  for  the 
full  amount  of  the  plaintlfts'  claim.  The  de- 
fendant contended  on  the  second  trial  as  he 
did  on  the  first  that  by  the  terms  of  the 
agreement  the  Trexlers  had  sold  to  him  their 
Interest  in  all  the  personal  property  on  the 
farm  of  the  firm  of  Trexler  Bros.  &  Co.  and 
of  the  Trexler  Stave  ft  Lumber  Company, 
Limited,  and  that  he  was  entitled  to  set  up 
as  a  defense  pro  tanto  to  the  payment  of 
the  Judgment  bond  the  value  of  the  personal 
property  of  the  Trexler  Stave  ft  Lumber 
Company,  Limited,  which  the  plaintiffs  had 
removed  from  the  premises  after  the  dissolu- 
tion agreement.  This  defense  was  not  ad- 
missible under  the  interpretation  placed  by 
the  superior  court  on  the  dissolution  agree- 
ment, and  was  therefore  properly  rejected  by 
the  trial  court. 

The  numerous  assignments  allege  error  in 
the  refusal  of  the  court  to  permit  the  de- 
fend-nrt  to  show  that  the  Trexler  Stave  ft 
Lumber  Company,  Limited,  was  engaged  in 
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selling  and  raising  horses  In  connection  with 
Trexler  Bros.  &  Co.;  that  the  books  of  the 
two  partnerships  wei«  kept  together;  that 
Reynolds  was  a  partner  In  fact  In  the  Trex- 
ler Stave  &  Lumber  Company,  Limited;  tliat 
the  money  received  by  Trexler  Bros.  &  Co. 
for  selling  horses  was  turned  over  to  the 
Trexler  Stave  &  Lumber  Company,  Limited; 
that  notice  to  trespassers  was  posted  on  the 
farm  by  a  member  of  the  limited  partner- 
ship, and  the  value  of  the  personal  property 
removed  from  the  farm  after  the  agreement. 
These  offers  were  all  properly  excluded.  The 
plaintiffs  did  not  object  to  the  defendant 
showing  the  value  of  the  personal  property 
removed  after  the  dissolution  agreement  if 
It  was  further  shown  that  it  belonged  to 
Trexler  Bros.  &  Co.  The  defendant,  however, 
did  not  offer  to  show  such  ownership.  The 
effect  of  the  offers  was  to  show  business 
relations  between  the  two  partnerships,  and 
to  liave  the  Jury  draw  the  conclusion  that 
Trexler  Bros.  &  Co.  and  the  Trexler  Stave 
&  Lumber  Company,  Limited,  were  one  and 
the  same  partnership..  The  offers,  if  admit- 
ted, would  not  have  shown  that  fact.  The 
two  firms  were  separate  and  distinct.  One 
was  the  ordinary  partnership,  and  the  other 
was  a  limited  partnership.  The  father  of 
the  Trexler  brothers  was  a  member  of  the 
limited  partnership,  but  not  of  the  other  part- 
nership, while  Reynolds  was  a  member  of  the 
general  partnership,  but  not  a  member  of  the 
limited  partnership.  The  business  of  the 
two  firms  was  different  The  general  part- 
nership was  engaged  In  farming  and  dealing 
in  blooded  horses  and  cattle,  while  the  lim- 
ited partnership  was  confined  to  the  business 
declared  In  its  articles  of  association,  viz., 
the  manufacture  and  sale  of  staves,  lumber, 
and  cooperage  stock.  Reynolds  knew  that 
they  were  separate  and  distinct  organiza- 
tions, and  that  the  limited  partnership  was 
carrying  on  its  business  on  the  Paradise 
Furnace  farm  under  a  written  agreement 
with  Trexler  Bros.  &  Co.  The  personal  prop- 
erty which  was  removed  by  the  Trexlers  and 
now  claimed  by  the  defendant  was  manufac- 
tured by  the  Trexler  Stave  &  Lumber  Com- 
pany, Limited^  and  belonged  to  that  firm. 
As  clearly  pointed  out  in  the  opinion  of  the 
superior  court,  the  Trexlers,  by  the  dissolu- 
tion agreement,  did  not  Intend  to  sell  the 
personal  property  ot  the  limited  company. 

The  circumstances  surrounding  the  iMUtles 
at  the  time  they  entered  Into  the  agreement 
show  that  the  personal  property  sold  to  the 
defendant  was  confined  to  the  property  which 
lelonged  to  the  firm  of  Trexler  Bros.  &  Co. 
The  purpose  of  the  agreement  was  not  simply 
to  sell  the  real  and  personal  estate  of  the 
Trexlers  to  the  defendant;  on  the  contrary, 
the  primary  purpose  was  to  dissolve  the 
partnership  between  the  Trexlers  and  Rey- 
nolds because  of  "certain  differences  having 
arisen  betweeen  the  members  of  the  copart- 


nership." It  was  executed  by  the  three  par- 
ties, plaintiffs  and  defendant  in  this  caae^ 
"trading  and  doing  business  as  Trexlw  Bros. 
&  Co."  The  agreement,  therefore,  mani- 
festly Intended  to  deal  with  the  property 
of  that  copartnership,  and  not  with  ttie 
property  of  other  persons  or  other  partner- 
ships. It  is  true  tliat  the  first  clause  of 
that  part  of  the  agreement  out  of  whlcb 
this  controversy  arises  is  quite  comprehea- 
sive,  and,  standing  alone,  might  be  sufficient 
to  sustain  the  defendant's  contention.  It 
says:  "All  their  right,  title  and  interest  In 
and  to  all  the  personal  property  upon  the 
said  lands."  In  construing  this  clause,  how- 
ever, we  must  read  in  connection  with  It 
and  what  is  a  part  of  it  the  following: 
"And  all  their  right,  title  and  interest  In 
and  to  all  other  personal  property  owned  by 
the  said  firm."  The  phrase  "by  the  said 
firm"  must  be  read  In  connection  with  both 
clauses  In  view  of  the  declared  fact  that 
the  agreement  is  between  the  three  parties 
composing  the  firm  of  Trexler  Bros.  &  Co., 
and  that  its  purpose  is  to  dissolve  that  firm 
and  dispose  of  the  real  and  personal  estate 
belonging  to  It  The  Trexler  Bros.  Com- 
pany could  not  sell  the  personal  property  ot 
the  Trexler  Stave  &  Lumber  Company, 
Limited.  That  could  be  done  only  by  the 
officials  authorized  by  law  to  make  the  sale. 
It  is  true,  the  Trexlers  might  sell  their  in- 
terest In  the  limited  partnersliip,  but  that 
would  be  quite  different  from  the  sale  of 
the  personal  property  of  the  partnership, 
and  would  not  give  the  right  to  the  pur- 
chaser to  take  possession  of  the  property.  If 
the  defendant's  contention  be  correct  that 
he  purchased  the  interest  of  the  Trexlers  in 
the  limited  partnership,  he  must  assert  his 
right  to  that  interest  in  another  and  proper 
proceeding.  Under  our  Interpretation  of 
the  dissolution  agreement,  however,  we  think 
he  did  not  acquire  the  Interest  of  the  Trex- 
lers in  the  personal  property  of  the  limited 
partnership. 
The  Judgment  Is  offlrmed. 


COMMONWEALTH   ex  rel.   TODD,   Atty, 
Gfen.,  V.  PENNSYLVANIA  B.  CO. 

(Supreme    Court   of    Pennsylvania.      May   23, 
1911.) 

RAncBOADs  (1 18»)— Power  to  Pubchask  Wa- 
TKB— Wateb   Companies— "Pubuc." 

An  application  for  a  writ  of  quo  warranto 
challenging  the  right  of  a  railroad  company  to 
purchase  water  from  a  water  company  in  a 
territory  within  which  such  company  is  author- 
ized to  supply  water  to  the  public  will  be  dis- 
missed ;  the  railroad  company  being  a  part  of 
the  public. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  I  !&• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5771-5772.] 
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Appeal  from  Court  of  Common  Pleas,  Blalr 
Connty. 

Application  by  the  Gommonwealtb,  on  the 
relation  of  M.  Hampton  Todd,  Attorney  Oen> 
era],  for  writ  of  quo  warranto  against  the 
Pennsylvania  Railroad  Company.  From  a 
decree  making  absolute  mle  to  qnash  writ, 
plaintiff  appeals.    Affirmed. 

The  Attorney  General  filed  the  following 
suggestion  for  a  writ  of  quo  warranto: 

"Be  It  remembered  that  on  this  15th  day 
of  May,  1900,  comes  M.  Hampton  Todd,  the 
Attorney  General  of  the  commonwealth  ot 
Pennsylvania,  and  flies  this  suggestion,  and 
gives  the  court  to  understand  and  be  In- 
formed: 

"(1)  That  the  Tipton  Water  Company,  a 
corporation  created  and  existing  under  the 
laws  of  the  state  of  Pennsylvania,  was 
chartered  on  the  12th  day  of  February,  1903, 
for  the  purpose  of  'supplying  water  to  the 
public  In  Antis  township,  Blair  county,  Penn- 
sylvania, and  to  such  persons,  partnerships 
and  coriMratlons  residing  or  located  therein, 
as  may  desire  the  same.' 

"(2)  That  the  Pennsylvania  Railroad  Com- 
pany, a  corporation  created'  and  existing  un- 
der the  laws  of  the  state  of  Pennsylvania, 
has  constructed  an  underground  line  of  16- 
iDch  pipe  leading  westwardly  from  a  point 
in  said  township  of  Antis  from  and  out  of 
said  township,  through  the  borough  of  Bell- 
wood  and  the  township  of  Logan  to  its  shops 
in  said  township  of  Logan,  and  has  connected 
this  line  of  pipe,  at  a  point  In  Antis  town- 
ship, with  a  similar  line  of  pipe  constructed 
by  the  Tipton  Water  Company  leading  from 
its  Impoonding  dam  on  Tipton  Run  In  said 
township. 

"&)  That  the  said  Tipton  Water  Company 
Is  now,  and  has  been  for  some  time  past,  de- 
livering to  the  Pennsylvania  Railroad  Com- 
pany through  the  Unes  of  pipe  above  men- 
tioned about  1,500,000  gallons  of  water  daily 
for  consumption  In  its  shops  In  Logan  town- 
«Iiip,  and  that  said  water  Is  propelled  from 
the  point  of  connection  in  Antis  township 
to  the  said  shops,  which  are  higher  in  eleva- 
tion by  about  100  feet,  by  the  pressure  gen- 
erated at  Tipton  station  from  the  elevation 
of  the  Impounding  dam  above  that  point. 

"(4)  That  the  Pennsylvania  Railroad  Com- 
pany has  constructed  an  underground  line 
of  12-inch  pipe  bearing  eastwardly  from  a 
point  in  said  township  of  Antis  from  and  out 
of  said  township  into  Snyder  township  and 
Tyrone  borough,  and  has  connected  this  line 
of  pipe,  at  a  point  In  Antis  township,  with 
a  similar  line  of  pipe  constructed  by  the 
Tipton  Water  Company  and  leading  from  its 
Impounding  dam  in  said  township. 

"(5)  That  the  said  Tipton  Water  Company 
is  now  and  has  been  for  some  time  past 
delivoing  to  the  Pennsylvania  Railroad  Com- 
pany through  the  lines  of  pipe  last  above 
nwntloiied  large  quantities  of  water  dally, 
which  water  Is  transported  by  gravity  out 


of  Antis  township  Into  the  township  of  Sny- 
der and  borough  of  Tyrone,  which  water  Is 
used  exclusively  by  said  railroad  company 
out  of  the  township  of  Antis. 

"(6)  That  prior  to  the  taking  of  the  wa- 
ter as  aforesaid  by  the  Pennsylvania  Rail- 
road Company  for  use  out  of  the  township 
of  Antis  the  waters  of  Tipton  Run,  and  Its 
tributaries,  flowed  Into  the  Juniata  rivei 
near  Tipton  In  undiminished  volume  at  all 
times  and  were  available  to  the  riparian 
owners  along  said  streams  for  all  lawful  pur- 
poses to  which  the  same  might  be  applied, 
but  since  the  taking  and  use  above  stated 
all  of  the  waters  of  said  Tipton  Run  have 
been  taken,  leaving  the  channel  of  said 
stream  destitute  of  water  and  dry,  thus  di- 
minishing the  volume  and  power  of  water  In 
the  Little  Jnnlata  river  and  depriving  the 
riparian  owners  along  Tipton  Run  and  the 
Little  Juniata  river  of  Its  use. 

"All  of  which  acts,  matters,  and  things  in 
the  premises  have  been  and  continue  to  be 
to  the  great  loss  and  damage  of  the  public, 
and  are  In  excess  of  the  legitimate  power 
of  the  Pennsylvania  Railroad  Company,  and 
in  the  doing  of  said  acts,  matters,  and  things 
the  said  Pennsylvania  Railroad  Company  has 
willfully  abused  Its  corporate  powers  and 
functions. 

"Wherefore,  the  said  commonwealth  prays 
the  consideration  of  the  court  here  in  the 
premises,  and  that  a  quo  warranto  be  Issued 
against  the  said  Pennsylvania  Railroad  Com- 
pany to  show  cause  by  what  warrant  or  au- 
thority it  claims  to  do  the  acts  complained 
of  and  takes  the  waters  of  Tipton  Run  to  be 
consumed  by  the  said  railroad  company  out- 
side of  the  township  of  Antis.  And  that  the 
court  will,  after  investigation  of  the  several 
matters  herein  set  forth,  if  It  shall  appear 
that  the  said  acts  complained  of  were  and 
are  in  excess  of  the  legitimate  powers  of 
the  said  corporation,  end  in  abuse  of  Its  cor- 
porate powers  and  functions,  decree  the 
same  to  be  so,  and  that  Judgment  be  entered 
that  It  be  excluded  or  ousted  from  the  per- 
formance of  the  said  acts,  to  wit:  Taking 
the  waters  of  Tipton  Run  to  be  by  It  con- 
sumed and  used  out  of  the  township  of  An- 
tis." 

The  defendant  moved  to  quash  the  writ 
for  the  reason  that  the  facts  set  forth  in 
the  suggestion  were  not  sufficient  in  law  to 
entitle  the  commonwealth  to  the  writ  The 
court  made  absolute  the  rule  to  quash  the 
writ.     Commonwealth  appealed. 

Argued  before  BROWN,  MESTRBZAT, 
POTTER,  ELKIN,  and  MOSCHZISKEB,  JJ. 

W.  I.  Woodcock  and  John  C.  Bell,  for 
appellant  John  G.  Johnson  and  N^,  Riley 
&  Hicks,  for  appellee. 

PER  CURIAM.  This  appeal  la  utterly 
without  merit.  It  challenges  the  corporate 
powor  of  the  appellee  to  purchase  water 
from  a  water  company  In  a  territory  within 
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whlcb  It  Is  authorized  by  its  charts  to 
supply  water  to  the  public.  In  that  terri- 
tory the  appellee  Is  part  of  the  public  (Bland 
V.  Tipton  Watw  Co.,  222  Pa.  285,  71  Att.  101) 
and  It  must  have  water  If  its  cars  are  to 
run.  Apart  from  Its  implied  power  to  par- 
chase  water  from  a  water  company  authoriz- 
ed to  sell  it,  express  authority  to  do  so  Is 
found  in  the  comprehensive  words  of  the 
second  section  of  the  act  Incorporating  it 
Act  April  13,  1846  (P.  L.  312).  Nothing  said 
in  Bland  r.  Tipton  Water  Company  Justified 
the  application  for  the  writ  of  quo  warranto; 
on  the  contrary,  that  case  was  authority  for 
refusing  it  and  the  learned  Judge  below  cor- 
rectly so  held. 
Appeal  dismissed. 


BENSON  V,  Aim)ONA  &  I*  V.  ELECTRIC 
BY.  CO. 

(Supreme   C!oart   of    Pennnrlvanla.     May   23, 

1911.) 
JUDOMENT  (S  392*)— Vacating— Pebjubt. 

A  rule  to  show  cause  why  judgment  in  an 
actioo  for  personal  injuries  shoald  not  be  set 
aside  as  procured  by  fraud  and  peijniy  is  jprop- 
erly  disdiarged  where  defendant's  depositions 
showed  that  its  witnesses  entertained  opinions 
inconsistent  with  its  contention,  and  plaintiCTs 
d^ositioDS  contradicted  the  averments  of  de- 
fendant's petition. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Di*.  H  750-754 ;    Dec.  Dig.  i  392.*] 

Ap];>eal  from  Court  of  Common  Pleas,  Blair 
County. 

Action  by  Forrest  W.  Benson  against  the 
Altoona  &  Logan  Valley  Electric  Railway 
Company.  From  a  decree  refusing  to  vacate 
Judgment,   defendant  appeals.     Affirmed. 

The  facts  appear  in  the  following  opinion 
of  Baldrlge,  P.  J.,  dismissing  the  rule: 

"Plaintiff  instituted  suit  against  the  de- 
fendant to  recover  damages  alleged  to  have 
been  sustained  by  him  by  reason  of  the  neg- 
ligence of  the  defendant  company.  A  ver- 
dict was  recovered  by  the  plaintiff  In  the 
sum  of  $3,200.  A  motion  for  a  new  trial  was 
made  to  the  trial  Judge,  which  was  overrul- 
ed. Thereafter  an  appeal  was  talien  to  the 
Supreme  Court  of  this  state.  The  Supreme 
Court  overruled  all  the  assignments  of  error 
and  affirmed  the  Judgment  entered  on  the 
verdict    (77  Atl.  492.) 

"A  petition  was  presented  to  this  court 
setting  forth  that  at  the  trial  of  the  cause 
the  plaintiff  and  his  witnesses  testified  that 
he  was  permanently  paralyzed,  Incapacitat- 
ed, and  disabled  from  doing  or  performing 
any  worli,  which  was  false  and  fraudulent, 
as  the  alleged  paralysis  was  not  due  to  the 
result  of  the  Injury  sustained  to  his  head  at 
the  time  of  the  alleged  accident  but  by  rea- 
son of  a  disease  which  the  plaintiff  acquired 
prior  to  the  accident,  and  in  no  way  con- 
nected therewith;   that  since  the  affirmance 


of  the  Jndgment  by  the  Supreme  Court  the 
plaintiff  has  entirely  recovered  from  his 
imralysis;  that  he  is  able  to  use  his  right 
arm,  hand  and  1%  as  well  as  he  did  prior 
to  the  accident  At  the  time  this  case  was 
tried  the  defense  was  that  the  plaintiff  was 
suffering  from  paralysis  by  reason  of  a  dis- 
ease he  had  acquired  prior  to  the  accident 
The  trial  Judge  in  his  charge  to  the  Jury  in- 
structed them  that  if  the  plaintiff  waa  suf- 
fering from  the  disease  as  contended  for  by 
the  defendant  there  could  be  no  recovery 
whatever.  The  verdict  of  the  Jury  under  the 
Instructions  from  the  court  showed  conclu- 
sively that  in  their  Judgment  the  paralysis 
of  the  plaintiff  was  due  to  the  accident  re- 
sulting from  the  defendant's  negligence. 

*^he  depositions  taken  under  the  rule 
granted  to  show  cause  why  this  Judgment 
should  not  be  vacated  reveal  the  fact  that 
the  defendant's  own  witnesses  entertain  the 
opinion  that  the  plaintiff  has  not  fully  re- 
covered, and  that  he  will  continue  to  be  more 
or  less  affected  by  reason  of  the  paralysis, 
and  the  depositions  talcen  upon  the  part  of 
the  plaintiff  are  to  the  effect  that  there  Is  no 
improvement  w^tever  In  the  physical  or 
mental  condition  of  this  plaintiff. 

"If  this  Judgment  was  vacated  and  a  nftw 
trial  granted,  the  same  facts  would  be  in 
dispute  as  at  the  first  trial,  and  there  has 
been  no  uncontradicted  testimony  submitted 
to  us  that  would  Justify  us  In  acceding  to 
this  extraordinary  request  to  grant  a  new 
trial  after  the  affirmance  of  the  Judgment  by 
the  Supreme  Court  The  alleged  new  evi- 
dence set  up  by  the  defendant  now  is  prac- 
tically the  same  evidence  that  was  submitted 
to  the  Jury.  Judge  Dean,  in  the  case  of  Gaz- 
zam  V.  Reading,  202  Pa.  231,  51  Aa  1000, 
spealdng  for  the  Supreme  Court  says  that 
equity  will  rarely  open  or  set  aside  a  Judg- 
ment at  law.  The  equity  of  the  complainant 
must  be  free  from  doubt 

"Under  these  circumstances,  we  are  of  tbe 
opinion  that  we  are  not  Justified  In  vacating 
the  Judgment  and  granting  a  new  trial.  The 
rule  granted  at  the  request  of  the  defendant 
is  therefore  discharged." 

Argued  before  P.ROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

Thos.  H.  Greevy  and  E.  G.  Brotherlin,  for 
appellant     J.  Banks  Kurtz,  for  appellee. 

PER  CURIAM.  Shortly  after  this  court 
had  affirmed  the  Judgment  obtained  by  tbe 
appellee  in  the  court  below,  the  appellanC 
made  application  to  that  court  to  vacate  it 
for  the  alleged  reason  that  it  had  been  pro- 
cured by  the  fraud,  perjury,  and  deceit  of  the 
appellee.  Tbe  relief  sought  was  extraordina- 
ry, and  It  was  denied  because  in  the  opinion 
of  the  court  below  the  appellant  had  not 
made  out  a  case  calling  for  it  We  have  not 
been  persuaded  that   this  was  error.      The 
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leasona  for  dlschargliig  the  rale  to  abow 
canM  why  the  Judgment  should  not  be  va- 
cated and  a  new  trial  awarded  are  set  forth 
In  the  court's  opinion  denying  appellant's  pe- 
tition. 

In  It  we  concur,  and  on  It  the  appeal  is 
dlsmlBsed,  at  appellant's  "costs. 


COBB  T.  BRADFORD  TP. 

(Sapiene    Court   <tt   Pennsylvania.      May   23, 
1»11.) 

1.  HiGHWATB  (I  184*)— <3T7ABD  Raub— Neces- 

smr. 

Township  snpervisora  are  required  to  main- 
tain guard  rails  as  against  guUys  or  declivities 
onlf  when  they  become  dangerous  on  account  of 
their  proximity  to  the  highway. 

(Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  48S;    Dea  >Dig.  {  194.*] 

2.  HiGHWATB  (I  211*)— Damaoes— CoNDrnoN 

— BVIDCNCK. 

In  an  action  to  recover  for  personal  inju- 
ries, where  the  negligence  alleged  is  that  ue 
defendant  township  failed  to  maintain  a  guard 
rail  at  a  dangerous  place  in  the  highway,  the 
evidence  should  show  the  exact  condition  of  the 
ground,  that  it  may  be  determined  whether  the 
■tuation  was  so  dangerous  as  to  require  a  guard 
mil. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  U  627-C32;   Dec.  Dig.  i  211.*] 

3.  HiGHWATB  ({  210*)— 'Dahaoes— Condition 

—EVIDKSCB. 

In  an  action  for  failure  to  maintain  a  guard 
raO  at  a  highway,  evidence  of  the  condition  of 
the  alleged  dangerous  point  some  two  years  aft- 
er the  accident  is  inadmissible. 

[Dd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  527-532 ;   Dea  Dig.  {  210.*] 

4.  Tbial    (i    258*)  —  iNSTBrrcTiONs— Spboial 

REQT7E8T8. 

Where  points  are  submitted  asking  for  def- 
inite instruction,  tbey  should  be  so  framed  as 
to  make  the  law  applicable  to  the  particular 
facta  in  Issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  {f  640-650;  Dec.  Dig.  |  258.*] 

Appeal  from  Court  of  Common  Pleas,  Mc- 
Kean  County. 

Action  by  Annie  M.  Cobb  against  Bradford 
Township.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

In  the  charge  the  trial  court  stated  the 
facts  as  follows:  "It  appears  that  on  the  1st 
day  of  August,  1908,  A.  T.  Cobb  went  from 
bit  bome  In  Corydon  township  to  the  cfty 
of  Bradford;  that  he  returned  or  8tarte(\ 
from  the  city  of  Bradford  to  return  to  his 
home  on  the  evening  of  that  day.  There  may 
be  a  little  discrepancy  in  the  opinion  of  the 
witnesses  as  to  the  exact  time  he  left  the 
dty  of  Bradford;  most  of  the  witnesses, 
however,  testifying  that  before  be  reached 
the  place  where  the  accident  occurred  that 
It  was  somewhere  near  8  o'clock  in  the  even- 
hig.  Firom  the  evidence  of  the  little  boy  it 
appear*  that  It  was  dark,  and  quite  a  dark 
night.  He  came  to  the  place  or  near  the 
place  where  the  accident  occurred  according 


to  the  testimony.  The  tire  came  off  the 
wagon,  the  little  boy  went  back  after  the 
tire,  and  while  looking  for  the  tire  the  horses 
commenced  to  back,  having  been  frightened 
by  a  dog  running  across  the  road  in  front 
of  him,  barking  In  front  of  the  horses.  The 
dog  barked,  the  horses  began  to  back  and 
backed  off  the  road  and  over  a  sidewalk  and 
down,  at  least  they  were  found  down  In  this 
gully,  the  wagon  overturned,  Mr.  Cobb  under- . 
neath,  and  he  expired  in  a  few  minutes  after 
the  neighbors  had  arrived."  Verdict  for 
plaintiff,  and  judgment  thereon  for  ^,800. 

Argued  before  FEILL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHIZSK- 
ER,  J  J. 

John  G.  Johnson,  D.  H.  Jack,  and  W.  B. 
Burdlck,  for  appellant.  D.  U.  Arird  and  V. 
B.  Bouton,  for  appellee. 

ELKIN,  J.  The  negligence  charged  In  this 
case  Is  that  appellant  township  failed  to 
erect  and  maintain  a  guard  rail  at  an  al- 
leged dangerous  place  in  the  highway.  If 
appellant  Is  liable  at  all.  It  Is  because  it  was 
Its  duty  to  maintain  a  guard  raU  over  the 
gully  at  the  south  end  of  the  tile  culvert, 
and  was  negligent  because  of  its  failure  to 
perform  that  duty.  In  cases  of  this  char- 
acter the  first  step  at  the  trial  should  be  the 
introduction  of  evidence  to  show  the  exact 
conditions  on  the  ground  in  order  that  it  may 
be  determined  whether  the  situation  is  so 
dangerons  as  to  make  it  the  duty  of  the 
township  to  maintain  a  guard  rail  as  a  pro- 
tection to  the  traveling  public.  [1]  The 
law  does  not  Impose  on  supervisors  the  duty 
of  maintaining  a  guard  rail  at  every  point 
where  a  gully  starts  at  the  roadside,  or 
where  some  natural  depression,  or  small  de- 
clivity on  adjacent  land,  may  happen  to  be. 
It  is  only  when  these  gullies,  or  declivities, 
become  dangerous  on  account  of  their  prox- 
imity to  the  highway  that  the  duty  of  main- 
taining guard  rails  arises.  It  is  true  that 
whether  the  situation  is  so  dangerous  as  to 
require  the  performance  of  the  duty  is  gen- 
erally a  question  for  the  Jury.  But  a  Jury 
cannot  draw  a  correct  conclusion  without  an 
intelligent  understanding  not  only  of  what 
the  law  requires,  but  what  the  facts  are. 
In  the  present  case  there  was  a  new  ma- 
cadam road  built  by  the  state  in  conjunc- 
tion with  the  local  authorities.  The  traveled 
roadway  thus  constructed  is  16  feet  wide,  at 
either  side  of  which  there  Is  a  grass  covered 
berme  2  feet  wide,  thus  making  the  highway 
at  the  point  where  the  accident  occurred  20 
feet  wide.  It  was  in  good  condition  and 
free  from  obstructions.  It  was  a  modem 
highway,  and  much  better  than  the  average 
country  road.  To  the  south  of  the  macadam 
roadway  was  a  sloping  bank  covered  with 
grass  and  other  vegetation,  and  extending 
southward  to  a  sidewalk  for  a  distance  of 
about  12  feet.     In  other  words,  there  was 
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an  tnterTening  space  of  about  12  feet  be- 
tween the  traveled  highway  and  the  pave- 
ment. 

[2]  The  evidence  does  not  satiafactorlly 
show  whether  this  Intervening  space  was  a 
part  of  the  highway,  or  what  Its  condition 
was  at  and  before  the  happening  of  the  ac- 
cident In  our  Judgment  this  la  Important 
as  directly  bearing  upon  the  duty  of  the 
.  township.  Again,  it  was  stated  at  the  argu- 
ment, and  seems  to  be  a  conceded  fact,  that 
the  sidewalk  which  figured  very  largely  in 
the  trial  of  the  case  was  not  constructed  or 
maintained  by  the  township,  but  by  Individu- 
als. The  record  Is  silent  as  to  the  rights  and 
liabilities  of  the  Individuals  who  maintained 
the  sidewalk,  and  as  to  the  dntles.  If  any,  of 
the  township  In  relation  to  It,  or  the  condi- 
tion of  the  ground  upon  which  it  is  located. 
The  natural  inference  Is  that  the  township 
had  nothing  to  do  with  that  portion  of  the 
ground  upon  which  the  sidewalk  was  located 
because  no  public  supervision  was  exercised 
over  it,  and  the  private  Individuals  did  as 
they  pleased  about  it  The  proofs,  photo- 
graphs, and  map  do  not  make  It  plain  to  us 
Just  how  this  sidewalk  bridged  over  the  gully 
at  the  end  of  the  tile  s^wer.  The  Indications 
are  that  the  sidewalk  was  elevated  several 
feet  above  the  ground  as  It  crossed  over  the 
gully,  and,  If  so,  the  supervisors  might  very 
properly  conclude  that  this  was  a  sufficient 
barrier  to  guard  against  dangers  at  the 
point  where  the  gnlly  passed  through.  In 
other  words,  if  the  sidewalk  itself  protected 
the  alleged  dangerous  place,  there  was  no 
duty  resting  on  the  supervisors  to  provide 
additional  safeguards,  and,  so  far  as  we  are 
able  to  discover  from  this  record,  no  duty 
rested  upon  the  township  in  connection  with 
the  safeguarding  of  the  sidewalk. 

Again,  even  if  a  duty  did  rest  upon  the 
township  to  guard  the  gully,  this  does  not 
mean  that  the  guard  rail  had  to  be  extended 
to  the  telephone  pole  where  there  was  no 
danger  of  the  character  abont  which  com- 
plaint is  made.  As  we  understand  the  facts, 
a  considerable  part  of  the  distance  between 
the  gully  and  the  telephone  pole  was  a 
smooth,  natural  surface.  If  the  team  backed 
upon  the  sidewalk  near  the  telephone  pole 
where  there  was  no  danger,  and  then  con- 
tinued to  back  along  the  sidewalk  or  over 
it  to  a  place  of  danger  at  the  south  side  of 
the  pavement,  such  a  contingency  could  not 
have  been  provided  against  by  the  township 
maintaining  a  guard  rail  between  the  trav- 
eled roadway  and  the  pavement  Under 
these  circumstances,  the  accident  would  have 
happened  just  the  same,  because  the  team 
would  have  backed  over  the  pavement  and 
south  of  the  guard  rail.  In  that  event  fail- 
ure to  maintain  a  guard  rail  at  the  side  of 
the  highway  would  not  have  been  the  proxi- 
mate cause  of  the  injuries  complained  of. 
Enough  has  been  said  to  Indicate  the  im- 


portance of  more  fully  developing  all  the 
facts  relating  to  the  construction  and  main- 
tenance of  the  sidewalk.  Was  it  a  part  ot 
the  highway?  Had  the  township  any  duty 
to  perform  in  connection  with  its  maintea- 
ance?  Was  the  sidewalk  itself,  independent- 
ly of  who  maintained  it,  a  barrier  or  protec- 
tion to  persons  traveling  on  the  roadway  at 
the  point  where  the  gully  crossed?  If  so, 
the  township  had  the  right  to  rely  upon  that 
protection,  and  was  unde>  no  intf  to  pro- 
vide additional  safeguards. 

[3]  The  first  assignment  is  based  on  the 
admission  of  evidence  tending  to  show  the 
condition  at  the  point  alleged  to  be  danger- 
ous some  two  years  after  the  accident  Tlita 
was  too  remote  for  evidential  purposes,  and 
did  not  throw  any  light  on  the  exact  ques- 
tion before  the  Jury.  Standing  alone.  It 
might  not  be  deemed  sufficient  cause  for  re- 
versal, but,  when  the  case  is  again  tried. 
this  testimony  should  be  excluded.  While 
the  Instruction  complained  of  in  the  third  as- 
signment may  be  a  correct  statement  of  the 
law  when  the  facts  warrant  its  application, 
it  did  not  take  Into  account  the  many  con- 
tingencies upon  which  the  right  to  recover 
depends  In  the  present  case.  For  this  reason 
it  may  have  misled  the  jury. 

[4]  When  points  are  submitted  asking  for 
definite  instructions,  they  should  be  framed 
so  as  to  make  the  law  applicable  to  the  par- 
ticular facts  of  the  case  being  tried.  The 
mere  fact  that  the  roadway  was  of  sufficient 
width  for  the  usual  and  ordinary  travel 
would  not  relieve  the  township  from  main- 
taining guard  rails  at  dangerous  places,  but 
it  has  something  to  do  in  determining  wheth- 
er under  all  the  circumstances  it  was  neces- 
sary to  provide  additional  safeguards  in  the 
present  case. 

As  to  the  question  of  contributory  negli- 
gence, the  general  rule  is  that  it  is  for  the 
Jury,  when  there  Is  any  evidence  of  this 
diaracter  to  be  considered.  As  the  case 
stands,  we  do  not  see  the  evidence  of  con- 
tributory negligence,  but,  when  it  is  again 
tried,  evidence  of  this  character  may  be  of- 
fered if  it  is  desired  to  rely  upon  It  as  a 
defense.  When  the  case  is  again  tried  along 
the  lines  indicated  in  this  opinion,  all  the 
questions  raised  by  this  appeal  can  be  pre- 
sented and  considered  upon  the  facts  as  €bey 
are  then  developed. 

Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 


In  re  FORD'S  ESTATE. 

(Supreme    Conrt   of    Pennsylvania.     May    23, 
1911.) 

1.  Husband    and    Wifx    ({    49%*)— Oirrs — 
Joint  estate— Rights  of  Widow. 

On  distribution  of  a  decedent's  estate,  his 
widow  18  entitled  to  one-half  of  the  proceeds  re- 
ceived from  a  certain  farm,  where  dededent  ac- 
quired title  by  deed  to  an  undivided  half  intei^ 
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(•t  in  it,  his  wife  possesaing  the  other  half  in- 
terpst.  and  where  he,  eight  years  later,  joined 
with  her  in  asking  for  the  appointment  of  ^ev- 
en in  condemnation  proceedings  and  received  the 
amount  of  the  awaia  and  the  proceeds  of  a  sale 
of  the  property ;  it  being  found  that  the  widow 
did  not  intend  that  decedent  should  hold  these 
moneys  as  a  gift  from  her. 

[Bd.  Note. — For  other  cases,  see  Hnsband  and 
Wife.  Cent.  Dig.  |  260;  Dec.  Dig.  i  49%.*] 

2.  EZBCTTTOBa  ABTD  ADMiniBTKATOBS  (|  607*>— 
EXCKPnOlTB  TO  ADianiBTSATOB'B  ACCOUNI^ 

Duties  of  Auditob. 

Where  an  auditor  is  appointed  to  pass  on 
specific  exceptions  to  an  administrator's  ac- 
eonnt,  he  cannot  surcharge  the  administrator  as 
to  an  item  not  covered  by  any  of  the  exceptions. 

[Ed.  Ifote. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  I  507.*] 

Appeal  from  Orplutns'  Coart,  Blalr  County. 

In  the  matter  of  the  estate  of  Albert  Ford. 
From  a  decree  of  distribution.  Bertha  A. 
Ford  appeals.    AfSrmed. 

Albert  Ford  died  on  October  22,  1807,  in- 
testate, leaving  to  surrlTe  him  a  widow, 
Mary  E.  Ford,  and  tliree  children.  Dr.  Frank 
A.  Ford,  Charles  K.  Ford,  and  Margaret  C. 
Myers.  Iietters  of  administration  were 
granted  to  bis  widow,  Mary  E.  Ford. 
Charles  K.  Ford  died  on  August  23,  190S, 
leaving  to  survive  him  a  widow.  Bertha  A. 
Ford,  to  whom  by  wUl  he  left  Us  entire  es- 
tate. The  auditor  appointed  to  make  dis- 
tribatlon  of  the  estate  of  Albert  Ford  found 
that  the  balance  for  distribution  belonged 
to  the  widow,  Mary  El.  Ford,  by  reason  of 
the  transactions  stated  in  the  opinion  of  the 
Supreme  Court.  Exceptions  filed  to  the  re- 
port on  behalf  of  Bertha  A.  Ford,  executrix 
of  Charles  K.  Ford,  deceased,  were  dismiss- 
ed, and  the  report  confirmed.  Errors  assign- 
ed were  (1)  In  awarding  the  entire  estate  to 
Mary  E.  Ford;  (2)  in  allowing  Mary  E. 
Ford's  claim  to  one-half  the  proceeds  of  the 
Westmoreland  county  farm;  (3)  In  not  mak- 
ing a  surcharge  of  $1,016.12,  being  proceeds 
of  two  notes  paid  to  the  administratrix  since 
the  death  of  Albert  Ford  and  not  accounted 
for. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELiKIN,  and  MOSCHZISKER,  33. 

D.  B.  North,  for  appellant  H.  F.  Walters, 
for  appellee. 

PER  CURIAM.  [1]  Upon  the  death  of 
Jacob  Kimmell  bis  farm  In  Derry  township, 
Westmoreland  county,  passed  to  his  two  chil- 
dren, Edmund  B.  Kimmell  and  Mary  E. 
Ford,  sul^ect  to  the  dower  interest  of  Bar- 
bara E.  Kimmell,  bis  widow.  By  the  deed 
of  October  30,  1895,  from  the  son  and  wid- 
ow, Albert  Ford  acquired  title  to  an  nndl- 
Tided  half  Interest  in  the  farm,  and  that 
he  fnlly  understood  be  was  acquiring  no 
more  clearly  appears  from  the  letter  address- 
ed to  him  by  Messrs.  Marchand,  Gaither  & 
Woods,  in  which  they  explained  to  him  that 
the  deed  as  prepared  by  them,  and  subse- 


quently executed  by  the  said  grantors,  would 
not  pass  title  to  his  wife's  interest  in  the 
land.  Nearly  eight  years  later  he  recognized 
her  as  the  owner  of  the  half  Interest  by  Join- 
ing with  her  In  asking  for  the  appointment 
of  viewers  to  assess  damages  they  had  sus- 
tained by  the  construction  of  a  railroad  over 
their  property,  and  he  received  the  amount 
awarded  by  tiie  viewers  In  a  report  in  which 
they  found  that  he  and  his  wife  were  the 
Joint  owners  of  the  land.  In  addition  to  the 
amount  awarded  by  the  viewers  he  received 
the  proceeds  of  sales  of  the  property,  and 
an  unchallenged  finding  of  fact  by  the  au- 
ditor is  that  the  appellee  did  not  intend  that 
he, should  hold  these  moneys  as  a  gift  from 
her.  She  was,  therefore,  clearly  entitled  to 
recover  from  his  estate  one-half  of  what  he 
had  received  as  the  proceeds  of  the  sale  of 
the  farm,  and  the  first  and  second  assign- 
ments are  overruled. 

[2]  The  third,  complaining  of  the  failure 
of  the  auditor  to  surcharge  the  appellee  with 
the  sum  of  fl,016.12.  Is  also  dismissed.  He 
was  appointed  to  pass  upon  nine  exceptions 
to  her  administration  account;  but  by  no 
one  of  them  was  be  asked  to  surcharge  her 
with  that  sum,  alleged  to  have  been  paid  to 
her  by  Silas  Jenkins. 

The  assignments  of  error  are  overruled, 
and  the  decree  is  aflSrmed,  at  appellant's 
costs. 


DOUGHERTY  v.  BRIGGS  et  aL 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

1.  CoNTBACTs  (I  176*)— CoNSTBUOTioN— Ques- 
tions FOB  JUBT. 

Where  the  written  correspondence  between 
parties  to  a  contract  shows  that  it  does  not  con- 
stitute the  whole  agreement,  and  the  terms  must 
be  ascertained  from  letters  and  acts  of  the  par- 
ties, the  construction  of  the  contract  is  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  767-770;   Dec.  Dig.  i  176.*] 

2.  Appeal  and  Erbob  (8  216*)— OBjEcno:»8 

TO    INSTBUCTIONS— NECESSITT   OF    REQUESTS. 

The  sufficiency  of  a  charge  cannot  be  ques- 
tioned on  appeal,  where  no  request  was  made  for 
fuller  or  more  specific  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  628;  Appeal  and  Error,  Dec.  Dig.  t 
216.»] 

3.  Evidence  (§  501*)— Opinion  Evidence. 

Where  a  contract  for  a  building  provided 
that  plaintiff  was  to  receive  a  certain  amount  in 
cash,  and  for  the  balance  of  bis  compensation 
equities  in  the  property,  the  question  to  a  wit- 
ness, "What  were  those  equities,  from  your 
knowledge  <^  the  situation?'  was  not  subject 
to  objection,  I>ec»u8e  asking  the  opinion  of  a 
witness  upon  facts  not  in  evidence,  where  the 
testimony  elicited  fully  showed  the  facts  on 
which  his  opinion  was  based. 

[SU.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  {  601.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 
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Action  by  Prank  P.  Dougherty  against 
Malcolm  Brlggs,  Jr.,  and  the  Tradesmen's 
Trust  Company.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

At  the  trial,  while  Charles  S.  Wood  was  on 
the  stand,  the  court  asked  the  following  ques- 
tions: The  Court:  "Q.  What  were  those  equi- 
ties, from  your  knowledge  of  the  situation? 
AVhat  Is  you  Idea  as  to  them?"  Objected  to 
by  Mr.  Scott.  Objection  overruled.  Excep- 
tion for  defendants.  "A.  The  contract  that 
Mr.  Dougherty  brought  to  me  provided  tbat 
he  was  to  receive  a  certain  amount  of  his 
contract  in  cash,  and  all  over  and  beyond 
that  cash.  Q.  How  much  did  he  receive,  or 
was  to  receive?  A.  The  total  amount  of  his 
contract  was  (8,950.  He  was  to  be  paid  dur- 
ing the  progress  of  the  work  $6,350,  and  then 
he  was  to  receive  $2,600,  In  deferred  pay- 
ments of  three  promissory  notes.  Those 
promissory  notes  were  guaranteed.  Q.  How 
much  were  the  deferred  payments?  A.  $2,- 
600,  to  be  paid  by  three  promissory  notes. 
Q.  How  much  was  he  paid  In  cash,  excluding 
that  $2,900?  A.  I  don't  remember  that  now. 
It  was  either  $2300  or  $3,300,  I  forget 
which;  $2,300  my  recollection  is.  Then  he 
was  to  have  set  aside  five  houses.  Q.  Wasn't 
it  $3,300?  A.  $8,800  I  think  it  was;  some- 
thing like  that  Q.  That  would  leave  about 
$3,050,  and  you  agreed  to  do  that  work  for 
$2,900,  yon  say,  the  balance  of  it,  and  threw 
oflr  $150?  A.  No;  we  did  not  throw  off  any- 
thing. He  was  simply  to  finish  the  work  for 
$2,900.  Q.  $150  dropped  out  of  It,  and  he 
did  it  for  $2,900,  and  was  paid  $2,900?  A. 
Yes,  sir.  Q.  Then  that  paid  the  contract  In 
fall,  didn't  it?  My  question  is,  what  was 
left  over  after  he  completed  the  work?  I 
want  to  see  where  the  plaintiff  was  short. 
He  got  his  cash  in  full,  and  I  want  to  see 
what  was  left  over  which  passes  under  the 
beautiful  generic  name  of  'equity'  here.  I 
want  to  know  for  my  own  instruction  your 
exact  view  of  that  which  you  say  waa 
equity?  A.  He  was  to  have  a  certain 
amount  of  cash  as  the  work  went  along; 
then  he  was  to  have  $2,600  in  notes,  for 
which  the  five  bouses  were  to  be  collateral. 
Q.  Those  were  to  be  Bihlmaler's  notes?  A. 
Yes,  sir.  Q.  And  he  did  It?  A.  Yes,  sir.  Q. 
He  got  his  cash?  A.  Yes,  sir.  Q.  Now,  where 
is  the  equity?  A.  The  equities  were  the  value 
in  five  houses  over  and  above  an  incumbrance 
of  $1,700  each,  which  were  set  apart  to  him  as 
collateral  security  for  the  payment  of  the  three 
notes.  Q.  Why  would  he  want  the  three  noten 
when  he  was  paid  for  his  work?  A.  No, 
sir;  he  has  not  been  paid.  Q.  If  he  was 
paid  those  three  notes,  where  would  bis  claim 
have  t>een?  A.  Then  he  would  b&vh  no  right 
to  those  houses ;  the  equities  in  the  five  hous- 
es were  set  aside  as  collateral  security.  Q. 
And  would  tbat  be  a  suit  against  these  de- 
fendants for  the  equities  there,  or  against 
Bihimaier?  A.  Against  the  defendants.  The 
-contract  provided  that  these  equities  shall  be 


set  aside  in  escrow  with  the  Tradesmen's 
Tmst  Company.  Q.  There  were  five  bous- 
es, and  were  subject  to  a  first  mor^cage  of 
what?    A.  Of  $1,700  each." 

The  court  charged  In  part  as  follows: 
"There  you  have  the  history  of  that  contract 
set  out  in  the  letter.  The  question  to  be  de- 
termined, then,  is  whether  there  was  a  waiv- 
er upon  the  part  of  Mr.  Dougherty  of  any 
further  interest  In  that  claim  that  he  had 
originally  made,  when  he  tendered  Ills  offer 
in  reference  to  the  $2,900,  that  he  would 
claim  his  rights  from  the  company,  and 
whether,  when  the  company  refused  It,  he 
nevertheless  proceeded  with  the  $2,900  com- 
pletion and  got  his  money?  If,  of  course, 
there  was  a  waiver — in  other  words,  if  be 
accepted  the  Tradesmen's  Trust  Company's 
construction  of  thla  situation,  that  they  were 
not  going  to  be  responsible  to  him,  in  other 
matters,  but  they  would  only  pay  him  $2,900 
that  they  were  about  to  agree  to  pay — that 
would  I>e  an  end  of  his  claim.  Bihimaier 
agreed  to  construct  60  houses  on  Conestoga 
street  The  plaintiff,  Dougherty,  put  in  a 
bid  for  plumbing  work,  amounting  to  $8,950. 
$6,350  of  which  was  to  be  paid  in  cash, 
which  for  all  the  purposes  of  this  case  he 
practically  did  receive,  and  the  balance,  $2,- 
600,  was  to  be  paid  In  notes  to  Bihimaier, 
called  'deferred  payments.'  For  securing  the 
payment  of  that  $2,600,  Bihimaier  entered  In- 
to an  agreement  whereby  five  houses  should 
be  set  apart  to  secure  the  payment  of  tbat 
$2,600,  in  notes.  That  was  subsequently 
transferred,  it  is  alleged,  to  the  Tradesmen's 
Trust  Company;  that  they  took  that  agree- 
ment with  knowledge  of  Its  contents,  and 
that  therefore  they  are  liable  here." 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MBSTREZAT.  POTTER.  ELKIN.  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Henry  J.  Scott  for  appellants.  Stanley 
Folz  and  Leon  H.  Folz,  for  appellee. 

MESTREZAT,  J.  This  is  the  second  time 
this  case  has  been  here  this  term.  The  facts 
are  fully  stated  In  the  report  of  the  case  and 
the  opinion  in  Dougherty  v.  Briggs,  231  Pa. 
68,  79  Atl.  924.  The  trial  of  the  cause  re- 
sulted In  a  verdict  for  the  plaintiff.  Subse- 
quently the  court  entered  Judgment  for  the 
defendants  non  obstante  veredicto,  and  the 
plaintiff  appealed  to  this  court  We  reversed 
the  Judgment,  holding  that  whether  Dough- 
erty waived  his  right  to  the  collateral  se- 
curity for  the  deferred  payments  was  a  ques- 
tion of  fact  on  all  the  evidence  submitted, 
and  directed  the  court  below  to  enter  Judg- 
ment on  the  verdict  The  Judgment  having 
l)een  entered,  the  defendants  have  taken  this 
appeal,  and  contend  that  there  was  no  evi- 
dence to  support  the  contract  of  waiver,  that 
the  charge  was  Inadequate,  and  that  improp- 
er and  incompetent  evidence  was  snbmitted  to 
the  Jury. 

[1]  The  single  question  for  determination 
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by  the  Jnry  was  whether  the  plaintiff  in  his 
sabsequent  contract  with  the  trust  company 
had  waired  his  "equities"  in  the  five  houses 
reserved  under  the  contract  with  Bihlmaier 
to  secure  the  deferred  payments  of  $2,600. 
It  appeared  In  the  evidence,  and  was  not  de- 
nied, that  in  the  contract  between  Dougher- 
ty and  Bililmaier  the  "equities"  in  the  five 
houses  were  set  aside  as  collateral  for  the 
deferred  payments,  that  tlie  Tradesmen's 
Xmst  Company  took  title  to  the  properties 
with  notice  of  and  assented  to  the  terms  of 
the  contract,  that  the  deferred  payments 
were  not  made  to  Dougherty  by  Blhlmaler, 
and  that  the  five  properties  were  sold  by  the 
defendants,  and  they  received  the  proceeds, 
wUch  were  sufficiently  in  excess  of  the  prior 
mortgage  to  pay  Dougherty's  claim.  These 
facts  were  not  disputed,  but  the  defendants 
claim  that  Dougherty  waived  or  released  his 
"equities"  in  the  five  properties  in  considera- 
tion of  the  defendants  paying  him  $2,900  to 
finish  the  work  after  Bihlmaler's  default. 
It  is  manifest  tliat  the  burden  was  upon  the 
defendants  to  show  the  release  or  waiver. 
This  they  attempted  to  do  by  tlie  letters 
wlilch  passed  between  the  parties,  and  which 
appear  at  length  In  the  former  report  of  the 
case.  The  defendants  introduced  no  parol 
testloMmy  tn  support  of  their  position.  We 
held  tn  the  former  case  that  the  contract  be- 
tween Dougherty  and  the  trust  company  was 
partly  In  parol  and  partly  in  writing,  and 
was,  therefore,  a  question  for  the  Jury,  and 
that  the  evidence  was  sufficient  to  submit  to 
the  jnry.  In  the  opinion  It  is  said:  "The 
parol  testimony  was  ample  to  Justify  the  Ju- 
ry in  finding,  as  they  did,  that  Dougherty 
did  not  waive  or  intend  to  waive  his  claim 
or  lien  on  tlie  five  houses,  and  that  the  con- 
tract, as  disclosed  by  the  letters  and  the 
parol  testimony,  was  simply  that  Dougherty 
Khould  complete  the  plumbing  work  for  $2,- 
900  to  t>e  paid  to  him  by  the  trust  company 
as  the  work  progressed." 

[2]  The  contention  that  the  charge  was  in- 
adequate cannot  be  snstalned.  The  trial 
Tonrt  submitted  the  case  to  the  Jury  on  all  the 
testimony,  written  and  parol,  to  determine 
whether  the  plaintiff  had  waived  his  rights 
or  "equities"  in  the  five  properties.  The 
learned  counsel  for  the  appellants  excepted 
to  the  charge  because  the  court  had  permit- 
ted the  Jury  to  determine  the  contract,  and 
did  not  constme  the  letters  as  a  waiver  of 
the  plaintiff's  "equities"  and  peremptorily 
charge  the  Jury  to  find  for  the  defendants. 
There  was  no  allegation  prior  to  the  present 
appeal  that  the  charge  was  inadequate  or  in- 
mfficient.  If  the  appellants  desired  any  spe- 
cific or  fuller  instructions  on  any  question  in- 
Tolved  In  the  case,  they  should  have  made 
the  request  by  submitting  points  to  the  court 

[i]  The  testimony  of  Mr.  Wood  was  not 
opinion  evidence.    The  language  used  by  the 


learned  Judge  In  tlie  first  question  put  to 
the  witness  was  unfortunate,  and  might  lead 
to  the  conclusion,  as  maintained  by  the  ap- 
pellants, that  he  was  asking  simply  the  opin- 
ion of  the  witness  upon  facts  not  in  evidence. 
A  careful  reading  of  the  testimony  quoted  in 
the  fifth  assignment,  however,  wUl  show  that 
the  court  was  eliciting  facts  which  had  a 
direct  bearing  upon  the  question  at  issue  in 
the  case. 

The  case  having  been  fully  considered  on 
the  former  appeal,  we  think  any  further  dis- 
cussion is  unnecessary. 

The  Judgment  is  affirmed. 


In  re  £[071*8  ESTATE!. 

(Supreme   Court    of   Pennsylvania.      May   23, 
1911.) 

Appeal  and  Ebkob  ({  78*)— Afpealabuc  Ob- 

DKR— DiSTBIBUTION  OF  EETTATB. 

A  decree  referring  back  the  report  of  an 
auditor,  with  cUrnction  to  distribute  decedent's 
estate  in  accordance  with  the  opinion  of  the 
court,  is  an  interlocutory  order,  from  which  no 
appeal  lies. 

[BJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  484-483 ;  Dec  Dig.  |  7a*] 

Appeal  from  Orphans'  Conrt,  Clearfield 
County. 

In  the  matter  of  the  estate  of  Milo  Hoyt 
From  a  decree  referring  a  report  back  to  the 
auditor,  William  T.  S.  Hoyt  and  others  ap- 
peal.   Appeal  quashed. 

The  opinion  of  the  Supreme  Court  states 
the  case. 

The  court  sustained  certain  of  the  excep- 
tions and  referred  the  report  back  to  the 
auditor  to  make  distribution  In  accordance 
with  the  opinion. 

Argued  before  BBOWN,  MESTREZAT, 
POTTER,  BLKIN,  and  MOSCHZISKEB,  JJ. 

Frank  Fielding  and  Oscar  Mitclieil,  for  ap- 
pellants. Harry  Bouiton  and  W.  C.  Miller, 
for  appellee. 

PER  CURIAM.  This  appeal  is  from  a  de- 
cree referring  the  report  of  an  auditor  back 
to  him  with  direction  that  he  make  dlstriba- 
tion  in  accordance  with  the  opinion  of  the 
court  sustaining  two  exceptions  to  it  This 
was  but  an  interlocutory  order.  There  can 
be  no  final  decree  until  the  schedule  of  dis- 
tribution reported  by  the  auditor  has  been 
absolutely  confirmed  by  the  court 

Appeal  quashed. 


AFRICA  et  al. 

May  23, 


PUTT  et  al.  v. 

(Supreme  Conrt  of  Pennsylvania. 
1911.) 

QuiETiRO    Title  .  (§    12*)  —  Possession    bt 
Plaintipf. 

A  petition  for  an  issue  to  quiet  title,  filed 
under  Act  June  10,  1893  (P.  L.  415),  will  be 
dismissed,  where  the  evidence  shows  that  the 
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allegatloii  that  petitioners  are  in  poaaeasion  is 
untrue. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  H  8-12;    Dec.  Dig.  t  12.*1 

Appeal  from  Court  of  Common  Pleas,  Hunt- 
ington County. 

Action  by  B.  M.  Putt  and  others  against 
J.  Murray  Africa  and  C.  E.  Benson.  From 
a  decree  refusing  issue  to  try  title,  plaintiffs 
appeal.    Affirmed. 

Argued  before  BBOWN,  MESTRBZAT, 
POTTER,  ELKIN.  and  MOSCHZISKEB,  JJ. 

H.  H.  Walte  and  Oettig,  Bower  ft  Zerby, 
for  appellants.  W.  M.  Henderson  and  Thom- 
as F.  Bailey,  for  apipellees. 

PER  CURIAM.  The  petition  of  the  ap- 
pellants for  an  issue  to  quiet  the  title  trbich 
they  claim  to  the  property  in  controversy 
was  filed  imder  the  provisions  of  the  Act 
of  June  10,  1893  (P.  L.  415).  That  act  re- 
quires two  Jurisdictional  averments  to  ap- 
pear in  the  petition:  Title  and  right  of  pos- 
session in  the  petitioner  for  the  issue,  and 
denial  thereof  by  the  person  or  persons  on 
whom  the  rule  to  show  cause  why  the  issue 
should  not  be  granted  is  to  be  served.  Upon 
the  bearing  of  the  rule  in  this  case,  the  court 
below  found  on  the  testimony  of  H.  M.  Putt, 
one  of  the  petitioners,  that  they  were  not 
in  possession  of  the  land.  One  of  the  juris- 
dictional averments  in  the  petition  was  not 
true,  and,  as  the  conrt  below  could  have 
awarded  an  issue  only  if  it  had  appeared 
upon  the  hearing  of  the  rule  that  the  facts 
averred  in  the  petition  were  true,  its  order 
refusing  the  issue  is  affirmed. 

Appeal  dismissed  at  appellants'  costs. 


Appeal  of  CENTRAL  PENNSYLVANIA 
LUMBER  CO. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1911.) 

1.  Taxation  (|  453*)— Natukk  of  Powbb. 

The  whole  system  of  taxation  being  purely 
statutory,  neither  the  county  commissioners  nor 
the  courts  have  any  power  in  the  revision  of 
valuation  or  in  the  levy  of  assessment  of  taxes, 
except  such  as  has  been  conferred  by  statute. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  809;   Dec.  Dig.  |  453.*] 

2.  Taxation    ({    470*)— Assessment— Abate- 

UENT. 

Under  Act  April  8,  1804  (P.  L.  617),  pro- 
viding that  all  lands  held  by  individuals,  com- 
panies, or  bodies  corporate  shall,  for  the  pur- 
pose of  raising  county  rates  and  levies,  be  as- 
sessed in  the  same  manner  as  other  properties, 
and  Act  April  16,  1834  (P.  L.  1833-34,  p.  509), 
requiring  the  county  commissioners  to  issue 
their  precepts  to  local  assessors  in  every  third 
year  for  the  purpose  of  having  a  return  made 
of  all  taxable  persons  in  their  respective  dis- 
tricts, and  of  all  property  taxable  by  law,  as 
amended  by  Act  May  15,  1841  (P.  L.  893),  pro- 
viding that  the  valuation  shall  continue  to  the 
next  triennial  assessment,  when  the  assessment 
sliall  be  made  by  the  assessors  as  prescril>ed  by 


this  act,  provision  1>eing  made  for  assessment  In 
the  two  intervening  years  by  sending  tran- 
scripts of  the  triennial  assessments  to  the  local 
assessors,  who  are  required  to  note  and  return 
alterations  occasioned  by  the  transfer  or  divi- 
sion of  real  estate,  or  by  the  destmction  of 
buildings,  and  Act  May  8,  1909  (P.  L.  498) 
I  12,  providing  for  an  abatement  where  coal, 
ore,  or  other  mmerals  have  l>een  mined  out  buI>- 
sequentiy  to  the  triennial  assessment,  neither  the 
county  commissioners  nor  the  courts  on  appeal 
have  power  to  reduce  the  assessment  valuation 
in  intermediate  years  by  allowance  for  timber 
removed ;  that  not  l)eiDg  one  of  the  causes  of 
abatement  named  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  «  841 ;   Dec.  Dig.  {  470.*] 

3.  Taxation  (i  495*)— Assessment— Rkvitw. 

Where  appeals  are  talien  from  an  assess- 
ment, as  authorized  by  Acts  April  19,  1899  (P. 
L.  37)  and  June  26,  1901  (P.  L.  601),  the  courts 
have  no  power  to  treat  the  controversy  on  the 
broad  principles  of  equity  without  reference  to 
the  requirements  of  the  tax  laws,  but  their  de- 
cree must  be  equitable  and  just  in  the  sense  of 
uniformly  and  fairly  enforcing  the  iaw  as  it  is 
written. 

[Ed.  Note. — For  other  cases,  nee  Taxation, 
Cent.  Dig.  {  889 ;   Dec  Dig.  |  496.*] 

4.  CoNSTiTunoNAi.  Law  (|  283*)— Dits  Pbo- 
OKBS  OF  Law— Taxation. 

The  system  of  taxation  in  Pennsylvania  is 
consistent  with  natural  justice,  and  the  enforce- 
ment of  the  tax  laws  does  not  deprive  the  tax- 
payer of  property  without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  891,  892,  904-006;  Dec 
Dig.  I  tes.*] 

Appeal  from  Court  of  Common  Pleas,  Pot- 
ter County. 

Appeal  by  the  Central  Pennsylvania  Lum- 
ber Company  from  the  decision  of  the  Com- 
missioners of  Potter  County  as  to  the  valua- 
tion of  property  for  taxation  for  the  year 
1908.  From  the  decree  entered  by  the  Court 
of  Common  Pleas,  the  lumber  company  ap- 
peals.   Affirmed. 

The  facts  appear  by  the  opinion  of  the 
Supreme  Court. 

The  court  below  reached  the  following  con- 
clusions of  law: 

"(1)  The  county  commissioners,  sitting  as 
a  board  of  revision  and  appeal,  have  no  right 
to  reduce  or  change  the  valuation  of  timber 
lands  as  fixed  by  the  triennial  assessment  in 
the  intermediate  years,  when  the  timber  has 
been  removed  therefrom. 

"(2)  This  court  has  no  power  to  malve  a  re- 
duction in  the  assessed  valuation  of  imseat- 
ed  land  by  reason  of  the  voluntary  cutting 
and  removing  of  the  timber  and  bark  there- 
from by  the  appellant,  subsequent  to  the 
triennial  assessment." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWABT,  and  MOSCHZISKEB, 
JJ. 

W.  I.  Lewis,  Archibald  F.  Jones,  Calvin  H. 
McCauley,  Jr.,  and  B.  B.  Lewis,  for  appel- 
lant W.  K.  Swetland  and  W.  F.  Dubois,  for 
appellee. 
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ELKIN,  J.  Tbe  question  for  decision  in 
tills  case  is  wlietlier  tbe  county  commission- 
ers in  tbe  first  Instance,  or  the  courts  upon 
Appeal,  hare  the  power  to  reduce  the  assess- 
ed valuation  of  unseated  lands  in  the  inter- 
mediate years  between  triennial  assessments 
for  causes  not  expressly  authorized  by  stat- 
ute. Tbe  valuation  of  the  lands  in  question 
for  taxation  purposes  was  fixed  at  the  trien- 
nial assessment  of  1907  for  a  period  of  three 
years.  No  question  as  to  the  regularity  or 
validity  of  that  assessment  is  Involved  in  tbe 
case  here  presented.  After  the  valuation  of 
these  several  tracts  of  land  bad  l>een  fixed 
for  the  three-year  period,  appellant  compa- 
ny cut  and  removed  the  hemlodc  timber  and 
bark  from  a  large  number  of  acres,  and  thus 
depreciated  tbe  market  value  of  the  lands. 
All  this  was  done  after  tbe  valuations  bad 
been  returned  by  tbe  local  assessors  and  the 
county  commissioners,  sitting  as  a  board  of 
revision,  liad  passed  upon  and  equalized  the 
assessment.  In  other  words,  there  bad  been 
a  completed  assessment  before  tbe  timber, 
was  removed.  No  question  is  raised  as  to 
tbe  validity  of  tliat  assessment  for  the  year 
1907.  In  1908  representatives  of  appellant 
company  appeared  before  the  county  commis- 
sioners, and  asked  a  reduction  in  the  assess- 
ed valuation  of  tbe  tracts  of  land  from  which 
timber  liad  t>een  cut  and  removed.  Tbe 
county  commissioners  'refused  to  allow  any 
reduction,  and  an  appeal  was  taken  to  tbe 
court  of  common  pleas,  which,  after  a  care- 
ful review  of  the  facts  and  tbe  law,  sustained 
tlie  action  of  the  county  commissioners. 

[1]  Tbe  learned  conrt  below  based  its  de- 
cision upon  tbe  ground  that  our  whole  sys- 
tem of  taxation  is  pbrely  statutory,  and  nei- 
tlier  the  county  commissioners  nor  tbe  courts 
have  any  power  in  the  revision  of  valuations, 
or  in  tbe  levy  and  assessment  of  taxes,  ex- 
cept such  as  has  been  conferred  by  statute. 
That  such  is  tbe  law  has  been  said  over  and 
over  again.  No  authorities  need  be  cited  to 
sustain  this  fundamental  principle  in  tbe  ad- 
ministration of  tax  laws.  It  is  recognized 
in  every  Jurisdiction  and  by  all  text-writers. 
In  several  recent  cases  this  court  has  di- 
rected tbe  attention  of  all  taxing  authorities 
to  the  statutory  requirements,  as  tbe  basis 
of  our  system  of  taxation.  We  have  said 
that  there  Is  no  such  thing  as  taxation  by 
Implication,  and  tliat  all  authorities  having 
to  do  with  the  valuation  and  assessment  of 
land  and  the  levy  and  collection  of  taxes 
most  look  to  the  statutes  for  their  authori- 
ty to  act.  Phila.  &  Reading  Coal  &  Iron  Co. 
V.  County  Commissioners,  229  Pa.  460,  79 
Atl.  109.  This  is  settled  law,  and  needs  no 
further  discussion. 

[2]  A  brief  reference  to  our  acts  of  assem- 
bly will  be  helpful  to  a  proper  understanding 
of  tbe  question  raised  by  this  appeal.  Tbe 
act  of  April  3,  1804  (P.  L.  517)  provided  that 
all  lands  held  by  individuals,  companies,  or 
bodies  corporate  sliall,  for  tbe  purpose  of 
raising  county  rates  and  levies,  be  assessed 


in  the  same  manner  as  other  properties.  The 
act  of  AprU  15,  1834  (P.  L.  1833-34,  p.  509), 
required  tbe  county  commissioners  to  issue 
their  precepts  to  local  assessors  in  every 
third  year,  for  the  purpose  of  having  a  re- 
turn made  of  all  taxable  persons  residing  in 
their  respective  districts,  "and  of  all  proper- 
ty taxable  by  law,  together  with  a  just  val- 
uation of  the  same  to  be  made  in  the  manner 
hereinafter  directed."  Several  sections  of 
tbe  act  of  1834  were  amended  by  tbe  act  of 
May  15,  1841  (P.  L.  393),  in  which  it  is  pro- 
vided that,  "said  valuation  to  continue  until 
tbe  next  triennial  assessment;  at  wtilcb  time 
the  assessment  shall  be  made  by  tbe  asses- 
sors as  prescribed  by  the  provisions  of  this 
act."  It  will  thus  be  seen  that  triennial  as- 
sessments have  been  tbe  fixed  policy  of  our 
system  of  taxation  for  three-quarters  of  a 
century.  This  assessment  was  intended  to 
and  does  fix  the  valuation  of  lands  as  tha 
basis  of  tbe  tax  levy  for  a  iieriod  of  three 
years.  While  the  valuation  of  lands  is  thus 
fixed  In  tbe  triennial  year,  a  mode  of  assess- 
ment for  each  of  thev  two  succeeding  years  is 
also  provided.  In  the  two  succeeding  years 
It  is  made  the  duty  of  tbe  county  commis- 
sioners to  send  transcripts  of  such  triennial 
assessments  to  the  local  assessors,  who  are 
required  to  note  and  return  such  alterations 
as  may  have  been  occasioned  "by  tbe  trans- 
fer or  division  of  real  estate,  or  by  tbe  de- 
struction of  buildings."  By  tbe  twelfth  sec- 
tion of  the  act  of  1834,  it  is  made  tbe  duty 
of  the  local  assessors  in  tbe  two  succeeding 
years  to  give  notice  to  the  taxable  inhabit- 
ants in  like  manner  as  after  tbe  triennial  as- 
sessment, but  in  certain  cases  only,  and  these 
cases  are  enumerated  in  tbe  act  As  to  land 
valuations,  tbe  notice  Is  only  required  to  be 
given  "in  tbe  case  of  real  property,  where 
buildings  or  other  Improvements  have  been 
destroyed  since  such  triennial  assessment." 
When  tbe  assessors  have  made  their  return, 
the  county  commissioners  are  required  to  fix 
a  time  and  place  to  hear  all  persons  who 
may  apply  for  redress,  and  they  are  author- 
ized to  grant  such  relief  as  stiall  appear  just 
and  reasonable,  but  with  the  express  limita- 
tion In  granting  relief  tliat  there  shall  be  no 
allowance  "or  abatement  in  tbe  valuation 
of  any  real  estate  in  any  other  year  than 
that  in  wlilcb  the  triennial  assessment  is 
made,  excepting  where  buildings  or  otber 
improvements  have  t)een  destroyed  subse- 
quent to  such  triennial  assessment."  In  oth- 
er words,  the  Legislature  intended  that  the 
valuation  in  the  triennial  year  should  re- 
main undisturbed  for  a  period  of  three  years, 
except  where  buildings  or  otber  improve- 
ments had  been  destroyed  after  tbe  valuation 
bad  been  adjusted.  This  remained  the  law 
from  1834  to  1909,  when  the  Legislature 
added  another  cause  for  which  deductions 
may  be  made  in  the  two  succeeding  years. 
This  cause  is  "where  coal,  ore  or  other  min- 
erals, assessed  under  the  triennial  assess- 
ment have  been  mined  oat  sutiBeqaently  to 
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such  triennial  aasessment"  Act  May  8,  1900 
(P.  L.  493)  i  12.  It  will  tbna  be  seen  tbat  tbe 
Legislature  In  dealing  with  this  subject  has 
expressly  provided  what  abatements  can  be 
made  in  the  valuation  of  real  estate  in  the 
two  years  succeeding  the  triennial  assess- 
ment, and  it  necessarily  follows  that  no  oth- 
er allowances  or  abatements  can  be  lawfully 
made.  It  is  expressly  provided  in  the  act  of 
1834  that  the  valuation  fixed  lu  the  year  of 
any  triennial  assessment  shall  continue  until 
the  next  triennial  assessment.  Of  course, 
this  provision  of  the  act  must  be  read  in 
connection  with  those  provisions  which  al- 
low abatements  for  specified  causes,  but,  ex- 
cept as  reductions  may  be  made  for  the 
causes  specified,  the  triennial  assessment  re- 
mains undisturbed  for  the  three-year  period. 
This  is  the  law,  and,  so  far  as  we  are  ad- 
vised, it  has  always  been  so  understood. 
What,  then,  is  the  situation  of  the  appellant 
company?  The  valuation  of  Its  lands  was 
fixed  at  the  triennial  assessment  of  1907.  It 
does  not  claim  an  abatement  by  reason  of  the 
destruction  of  buildings  or  other  improve- 
ments. It  makes  no  demand  for  an  abate- 
ment on  tbe  ground  that  coal,  ore,  or  other 
minerals  have  been  mined  out  since  the  last 
triennial  assessment.  It  specifies  no  cause 
for  abatement  authorized  by  statute.  All  of 
these  matters  being  the  subject  of  statutory 
regulation,  we  must  look  to  the  statutes  for 
our  authority  to  make  inquiry,  or  to  review 
what  taxing  authorities  have  done,  or  to 
grant  relief  when  demanded.  The  statutes 
are  as  binding  upon  the  courts  as  upon  the 
direct  taxing  authorities.  The  courts  have 
no  g^reater  power  to  grant  relief  than  the 
county  commissioners,  or  the  board  of  revi- 
sion. 

[3]  When  appeals  are  taken  uuder  the  Acts 
ot  April  19, 1889  (P.  L.  37)  and  June  26, 1901 
(P.  L.  601),  the  courts  sit  In  review  for  the 
purpose  of  making  such  order  or  decree  as 
may  seem  Just  and  equitable  under  the  facts 
presented,  but  what  is  Just  and  equitable  in 
tax  cases  must  be  determined  with  reference 
to  the  requirements  of  the  law.  The  acts 
authorizing  appeals  from  the  valuations  fixed 
by  the  county  commissioners  or  the  board 
of  revision  do  not  confer  upon  the  courts 
the  power  to  treat  the  controversy  upon  the 
broad  principles  of  equity  without  reference 
to  the  requirements  of  the  tax  laws,  but  their 
decrees  must  be  equitable  and  Just  in  the 
sense  of  uniformly  and  fairly  enforcing  the 
law  as  It  is  written  against  all  persons.  In 
tbe  present  case,  if  the  courts  could  treat 
the  question  involved  upon  the  broad  general 
principles  of  equity,  they  would  be  compelled 
to  say  tbat  the  valuation  fixed  at  the  trien- 
nial assessment  In  1907  was  not  a  fair  value 
of  tbe  lands  after  the  timber  was  removed  in 
1908,  but  there  was  no  new  valuation  of 
these  lands  in  1908,  and  hence  no  valuation 
in  that  year  from  which  an  appeal  would 
lie.  The  time  in  which  an  appeal  might  be 
taken  from  the  triennial  assessment  in  1907 


had  passed,  so  tbat  the  validity  of  that  valu- 
ation could  not  be  Inquired  into  whoi  tbe 
present  appeal  was  taken.  The  only  ques- 
tion that  could  arise  in  1908  was  whether  an 
allowance  or  abatement  should  be  made  on 
account  of  tbe  timber  which  bad  been  re- 
moved since  tbe  last  trieinial  assessment. 
This  is  purely  a  question  of  allowance  or 
abatement,  and  has  nothing  to  do  with  the 
validity  of  tbe  valuation  itself.  There  is  no 
authority  in  the  law  for  treating  allowances 
or  abatements  upon  tbe  basis  of  the  equities 
that  may  exist  In  a  particular  case,  but  such 
abatements  can  only  be  made  as  the  statutes 
prescribe.  Tbe  statutes  do  not  authorize 
abatements  to  be  made  for  timber  removed 
in  tbe  two  years  succeeding  the  triennial  as- 
sessment, and  therefore  there  is  no  authority 
to  grant  relief  on  this  ground.  Hardships 
may  sometimes  result;  from  tbe  enforcement 
of  this  statutory  rule,  but  substantial  bene- 
fits are  frequently  derived.  Lands  as  fre- 
quently appreciate  as  depreciate  In  value  dur- 
ing the  three-year  period.  When  they  appre- 
ciate in  value,  the  taxpayer  has  tbe  benefit  on 
his  side;  when  they  depreciate,  the  advant- 
age is  with  the  county;  but  in  a  series  of 
years  the  advantages  and  disadvantages  will 
be  substantially  equalized.  As  an  illustra- 
tion, after  the  timber  had  been  removed  in 
1908,  suppose  oil  in  large  quantities  had  been 
discovered  on  these  lands,  their  value  would 
have  been  Increased  three,  four,  five,  or  may- 
be ten,  fold,  but  the  valuation  would  have  re- 
mained tbe  same  until  the  next  triennial  as- 
sessment In  such  a  case  the  advantage 
would  be  on  the  side  of  the  taxpayer.  Under 
such  circumstances,  the  county  would  be  as 
powerless  to  Increase  the  valuation  during 
tbe  two  succeeding  years  as  is  the  taxpayer 
to  have  it  reduced,  except  for  statutory 
causes. 

In  the  discussion  of  this  question.  Judge 
Cooley,  In  his  work  on  Constitutional  Limita- 
tions (6th  Ed.)  p.  631,  makes  use  of  the  fol- 
lowing language:  "So  the  man  who  owns 
property  when  the  assessment  is  taken  may 
have  been  deprived  of  it  by  accident  or  oth- 
er misfortune,  before  the  taxes  become  pay- 
able, but  the  tax  is  nevertheless  a  charge 
against  him.  And  when  tbe  valuation  is 
made  but  once  in  a  series  of  years,  the  oc- 
casional hardships  and  inequalities  In  con- 
sequence of  relative  changes  in  the  valua- 
tion of  property  from  various  causes  become 
sometimes  very  glaring.  Nevertheless,  no 
question  of  constitutional  law  is  raised  by 
these  inequalities  and  hardships,  and  the 
legislative  control  is  complete."  These  ob- 
servations of  the  learned  Jurist  are  a  com- 
plete answer  to  the  contentions  of  appellant 
in  the  present  case.  The  hardships  complain- 
ed of  and  the  equities  insisted  upon  grow  out 
of  conditions  over  which  the  taxing  authori- 
ties have  no  control.  The  Legislature,  and 
not  the  courts,  must  authorize  the  relief  to 
be  granted,  U  it  be  deemed  expedient  to  do 
so. 


Digitized  by  VjOOQIC 


PaO 


DT  BE  StmaON'8  ESTATE 


207 


[4]  We  do  not  see  that  the  Bill  of  Bights 
of  oar  own  Constitution,  or  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  has  any  application  to  the  facts  of  the 
case  at  bar.  Our  system  of  taxation  Is  con- 
sistent with  natural  ^tlce,  and  the  enforce- 
ment of  onr  tax  laws  does  not  deprive  a  tax- 
payer of  his  property  without  due  process 
of  law. 

Decree  affirmed  at  cost  of  appellant. 


laiB  T.  COMMERCIAL  MDT.   ACCIDENT 
CO. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

IirsuBAHCB  (§  456*)— Causk  of  Lobs— Aooi- 

DEKT. 

In  an  action  on  an  accident  policy  provid- 
ing an  Indemnity  against  bodily  injuries,  ef- 
fected directly  and  independently  of  all  other 
caoaea,  through  external,  violent,  and  accidental 
means,  a  lecovety  can  be  had  where  it  appears 
that  insured  was  killed  by  a  shot  from  a  pistol 
in  the  hands  of  a  alster-m-law,  upon  whom  he 
bad  made  an  attack  with  a  revolver  in  his  hand, 
and  which  revolver  was  seized  by  his  aister-in- 
Uw,  and  pending  the  struggle  was  discharged, 
kiUinc  insured;  insured  having  no  occasion  to 
anticipate  danger  when  he  began  the  assault, 
and  continuing  the  struggle  to  prevent  the  use 
of  the  pistol  against  himself,  and  having  with- 
drawn from  the  conflict  when  he  received  the 
fatal  wonnd. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1166-1169 ;   Dec.  Dig.  {  455.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Elate  Lllla  Erb  against  the  Com- 
mercial Mutual  Accident  Company.  Judg- 
ment for  plalntltr,  and  defendant  appeals. 
Affirmed. 

Argued  before  FELL)  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 

Chester  N.  Farr,  Jr.,  and  William  A.  Glas- 
gow, Jr.,  for  appellant  George  Qulntard 
Horwlts  and  Layton  Martin  Schocb,  for  ap- 
pellee. 

PER  CURIAM.  This  action  was  on  a  pol- 
icy of  accident  insurance  that  provided  an 
hidemnlty  "against  bodily  injuries  eftected 
directly  and  independently  of  all  other  caus- 
es, through  external,  violent,  and  accidental 
means."  The  insured  was  killed  by  shots 
from  a  pistol  In  the  band  of  Mrs.  Belsel,  bis 
wife's  sister.  His  relations  with  his  wife 
and  with  Mrs.  Belsel  were  hostile,  and  the 
latter  had  been  forbidden  his  house.  Early 
in  the  evening  he  had  a  quarrel  with  his 
wife,  in  which  both  resorted  to  Tiolence, 
She  cnmmoned  Mrs.  Belsel  to  the  house. 
I.ater  in  the  evening,  when  his  wife  was  in 
the  ball  of  the  second  story  of  their  dwell- 
ing, be  came  from  bis  bedroom  and  pointed 
a  revolver  at  her.  She  ran  Into  a  bathroom 
and   closed    the   door.     He   then   saw    Mrs. 


Belsel  In  the  ball,  and  advanced  towards 
her,  pointing  the  pistol  in  a  threatening  man- 
ner. She  seized  his  arm  and  got  possession 
of  the  pistol,  and  when  be  attempted  to  re- 
gain possession  of  it  she  struck  him  with  it 
on  the  bead.  She  continued  to  strike  at  him, 
and  the  shots  were  fired  as  she  struck  and 
when  the  pistol  was  In  motion.  The  findings 
of  fact  by  the  learned  referee,  whose  ability 
and  long  professional  and  judicial  experience 
entitled  them  to  great  weight,  were  that  the 
Insured  did  not  point  the  pistol  at  Mrs. 
Belsel  with  the  intention  to  Injure  her,  but 
to  force  her  to  leave  the  house;  that  in  the 
struggle  with  her  for  the  possession  of  the 
pistol,  each  was  trying  to  prevent  the  other 
from  using  It;  that  In  advancing  towards 
her,  when  she  had  the  pistol,  his  purpose 
was  to  gain  possession  of  it,  not  to  continue 
the  assault;  that  when  the  fatal  shot  was 
fired  be  had  retreated  from  the  place  where 
the  struggle  occurred  and  was  near  his  bed- 
room door;  that  Mrs.  Belsel  did  not  intend 
to  kill  the  insured,  and  was  not  conscious  of 
pulling  the  trigger,  and  did  not  aim,  and 
that  "the  shooting  was  wild  and  purpose- 


Tbe  correctness  of  the  referee's  findings  of 
fact  is  not  questioned.  His  conclusion  of  law, 
approved  by  the  court,  that  under  all  the 
facts  the  death  of  the  insured  was  acci- 
dental, within  the  meaning  of  the  policy,  is 
assigned  as  error.  Under  the  words  of  the 
policy  the  death  of  an  Insured  would  not  be 
effected  by  accidental  means  If  it  were  the 
natural  and  probable  consequence  of  his  own 
act,  and  should  have  been  foreseen.  It  would 
not  be  accidental  if  the  result  of  a  duel  or 
of  a  deadly  assault  commenced  by  him, 
where  he  had  reason  to  expect  a  deadly  de- 
fenFe  and  generally  where  by  bis  conduct  he 
had  Invited  violence,  the  reasonable  conse- 
quence of  which  he  should  have  anticipated. 
But  under  the  facts  of  this  case  the  Insured 
had  no  occasion  to  anticipate  danger  when 
he  began  the  assault.  He  continued  the 
struggle  after  he  had  lost  the  pistol  to  pre- 
vent its  use  against  himself,  and  had  with- 
drawn from  the  conflict  when  he  received  the 
fatal  wound. 

The  judgment  is  affirmed. 


In  re  STINSON'S  ESTATE. 

Appeal  of  SOWER  et  ai. 

(Supreme    Court    of    Pennsylvania.      July    6, 
1911.) 

1.  Wills  (J  467*)— Cowstbuction— Pbecato- 

BT  WoBoa 

Precatory  words  in  a  will,  simply  express- 
ing a  wish  that  the  devisee  make  a  certain  use 
of  testator's  bounty,  are  not  obli^tory,  but, 
when  used  to  express  his  manifest  intent  to  di- 
rect, they  are  mandatory. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  954,  986 ;   Dec.  Dig.  I  467.*] 
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2.  Wills   (8   467*)— Oonstbtjction— Pbecato 

BT   WOBDB. 

Testatrix,  by  her  will,  gave  certain  prop- 
erty to  start  a  Women's  Christian  Association, 
and  desired  the  institution  to  be  carried  out 
nnder  the  plan  of  the  Women's  Christian  Aaso- 
ciatioQ  of  Ptiiladelphia ;  "I  would  like  the  ex- 
ecutive committee  to  consist  of  the  following 
ladies"  (naming  them).  Held,  that  the  words 
designating  who  should  form  the  executive  com- 
mittee expressed  the  intent  of  the  testatrix  as 
to  the  composition  of  the  committee,  and  are 
mandatory. 

lEd.  Note.— For  other  cases,  see  Willi,  Cent 
Dig.  H  954,  986 ;    Dec.  Dig.  f  467.*] 

3.  WiLLa  (8   116*)— Witnesses— DiBQUALinr- 

INO    "INTEKEST.'' 

The  "interest"  which  will  disqualify  a  wit- 
ness to  the  execution  of  a  will,  within  Act  April 
26,  1855  (P.  L.  328),  is  an  interest  in  the  ex- 
isting charity  for  which  a  bequest  is  made  by 
the  will,  or  in  a  charity  created  by  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  81  284-298 ;   Dec.  Dig.  8  116.* 

For  other  definitions,  gee  Words  and  Phrases, 
voL  4,  pp.  3C92-3709;   vol.  8,  p.  7691.] 

4.  Wills  (8  116*;j— Disintkbested  Witnesses. 

A  will  establishing  a  charity  is  not  attested 
by  two  disinterested  witnesses,  as  required  by 
Act  April  28,  1855  (P.  L.  328),  where  one  is 
named  in  the  will  as  a  member  of  an  executive 
committee  of  the  charity,  and  the  duties  of  the 
committee  were  to  be  of  a  material  character 
in  the  management  and  government  of  the  pro- 
posed chari^. 

[E>d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  284-298;    Dec.  Dig.  8  116.*] 

Stewart,  J.,  dissenting. 

Appeal  from  Orphans'  Court,  Montgomery 
County. 

From  a  decree  awarding  distribution  In 
the  Estate  of  Agnes  J.  Stlnson,  Isabella  B. 
Sower  and  otbers  appeal.    Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
B3LKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

Montgomery  Evans,  Wanger  &  Knipe,  and 
N.  H.  Larzelere,  for  appellants.  James  Oay 
Gordon  and  J.  Morris  Yeakle^  for  appelleea 

BROWN,  J.  By  a  will  In  her  own  hand- 
writing, and  signed  by  her  more  than  one 
calendar  month  before  her  death,  tlie  testa- 
trix devoted  nearly  all  of  her  estate  to  the 
establishment  of  a  charity,  but,  under  the 
decree  of  the  court  below,  her  intention  can- 
not be  given  effect,  and  her  next  of  kin  will 
take  what  sbe  wished  to  go  elsewhere,  be- 
cause of  her  failure  to  have  her  will  attested 
by  two  disinterested  witnesses,  as  required 
by  the  act  of  April  26, 1855  (P.  L.  328).  That 
portion  of  her  will  by  which  she  Intended  to 
found  a'  charity  is  as  follows:  "I  give  and 
bequeath  my  property  at  the  corner  of  Airy 
and  Church  streets  in  the  borough  of  Norris- 
town  to  start  and  use  for  a  Women's  Chris- 
tian Association.  I  give  and  bequeath  my 
furniture,  organ,  carpets,  piano,  bedding, 
linen,  silverware,  sewing  machines  to  be  used 
with  care  in  the  Women's  Christian  Associa- 
tion.   I,  give  and  bequeath  the  residue  of  my 


estate  to  the  Women's  Christian  Association 
and  the  interest  thereon  arising  for  an  en- 
dowment fund  for  said  institution.  Hereby 
revoking  all  former  wills.  I,  hereby  appoint 
or  wish  the  institution  to  be  carried  out  upon 
the  plan  of  tbe  Women's  Christian  Associa- 
tion of  Philadelphia,  18th  and  Arch  Sts. 
with  the  exception  that  this  institution  Is 
for  Protestants  only,  I  would  like  the  ex- 
ecutive committee  to  consist  of  the  following 
ladies,  Mrs.  F.  D.  Sower,  Mrs.  Robert  N. 
Wood,  531  Cherry  St,  Mrs.  John  K.  Ralston, 
Mrs.  H.  M.  Bunting,  Mrs.  EUa  R.  Wright,  all 
of  the  borough  of  Norristown,  executive  com- 
mittee being  empowered  to  select  other  la- 
dles, who  ere  willing  to  work  faithfully  for 
the  Institution." 

The  two  attesting  witnesses  to  the  execu- 
tion of  the  will  were  John  K.  Ralston  and 
Us  wife,  Anna  M.  F.  Ralston,  called  by  the 
testatrix  "Mrs.  John  K.  Ralston"  when  she 
named  those  whom  sbe  wislied  to  compose 
the  executive  committee  of  the  Women's 
Christian  Association,  and  from  tbe  finding 
of  the  court  below  that  Mrs.  Ralston  was 
not  a  disinterested  witness  at  the  time  she 
attested  the  execution  of  the  will  tbere  fol- 
lowed a  decree  of  distribution,  from  which 
we  have  this  appeaL 

[1]  Though  the  testatrix  used  words  preca- 
tory in  form  in  saying  who  should  compose 
the  executive  committee  of  the  charity  which 
sbe  intended  to  establish,  she  .used  them  to 
express  her  will  and  intention  as  to  tbe  compo- 
sition of  that  committee,  and  they  are  there- 
fore  to  be  regarded  as  mandatory.  Tbe 
rule  as  to  this  is  that,  when  precatory  words 
are  used  merely  for  the  purpose  of  advising 
or  influencing,  or  as  expressive  of  a  wish  or 
desire  that  the  legatee  or  devisees  make  a 
certain  use  of  the  testator's  bounty,  they  are 
not  obligatory  upon  those  to  whom  they  are 
addressed;  but,  when  used  to  express  bis 
manifest  intention  to  control  or  direct,  they 
are  mandatory,  and  will  be  so  construed  In 
saying  what  effect  is  to  be  given  to  them. 
Pennock's  Estate,  20  Pa.  268,  S9  Am.  Dec. 
718;  Burt  v.  Herron,  66  Pa.  400;  Presby- 
terian Board  of  Foreign  Missions  v.  Culp, 
151  Pa.  467,  25  Atl.  117;  Dickinson's  Estate, 
209  Pa.  69,  58  Atl.  120;  Colton  t.  Colton,  127 
U.  S.  300,  8  Sup.  Ct  1164,  32  L.  Ed.  138; 
Warner  v.  Bates,  98  Mass.  274;  Phillips  v. 
Phillips  et  al.,  112  N.  X.  197,  19  N.  B.  411, 
8  Am.  St  Rep.  737;  1  Jarman  on  Wills,  680. 
"All  the  cases  upon  a  subject  like  this,"  said 
Lord  Chancellor  Cottenham,  in  Shaw  y.  Ijaw- 
less,  6  CI.  &  Finn.  129,  153,  "must  proceed 
on  a  consideration  of  what  was  the  Intention 
of  the  testator."  In  Williams  v.  Williams,  1 
Simons  (N.  S.)  358,  369,  Vice  Chancellor 
Cranworth  said :  "The  point  really  to  be  de- 
cided in  all  these  cases  is  whether,  looking 
at  the  whole  context  of  the  will,  the  testa- 
tor has  meant  to  Impose  an  obligation  on 
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bis  legatee  to  carry  his  express  -(visheB  Into 
effect,  or  whether,  having  expressed  his  wish- 
es, he  has  meant  to  leave  it  to  the  legatee 
to  act  on  them  or  not  at  his  discretion.  I 
donbt  U  there  can  exist  any  formula  for 
bringing  to  a  direct  test  the  question  wheth- 
er words  of  request,  or  hope,  or  recommenda- 
tion are  or  are  not  to  be  construed  as  obliga- 
tory." 

[I]  The  Women's  Christian  Association  of 
Norrlstown  was  to  be  the  sole  creation  of 
the  testatrix,  and  when  she  said,  "I,  hereby 
appoint  or  wish  the  Institution  to  be  carried 
oat  upon  the  plan  of  the  Women's  Christian 
Association  of  Philadelphia,"  she  meant  that 
she  ordained  and  directed  that  the  Institu- 
tion should  be  carried  out  upon  that  plan. 
That  the  words  she  thus  used  are  to  be  re- 
garded as  mandatory  cannot  be  questioned. 
Hememberlng,  however,  that  the  executive 
committee  of  that  association  was  to  be  com- 
posed of  its  officers,  together  with  the  chair- 
men of  the  standing  committees,  and  being 
UDwllIIng  that  the  executive  committee  of 
her  charity  should  be  so  made  up,  slie  pro- 
ceeded, in  Immediate  connection  with  her 
concededly  mandatory  words,  to  say,  "I  would 
lite  the  executive  committee  to  consist  of  the 
following  ladles,"  whom  she  named.  This 
was  but  a  continuance  of  her  expressed  in- 
tention as  to  how  her  intended  charity  was 
to  be  "carried  out,"  and  to  that  Intention  ef- 
fect mast  be  given  under  all  the  authorities. 
The  word  'lite,"  as  the  court  below  properly 
held,  expressed  the  Intention  of  the  testatrix, 
and,  though  precatory  in  form,  it  none  the 
less  declared  the  state  of  her  mind  and  show- 
ed that  one  Of  the  essential  elements  of  the 
scheme  which  she  prescribed  for  her  propos- 
ed charity  was  an  executive  committee  to 
consist  In  part  of  Mrs.  Ralston.  The  sole 
question  before  us  on  this  appeal  Is  as  to  the 
interest  of  Mrs.  Ralston  at  the  time  she  at- 
tested the  execution  of  the  will. 

The  expressed  intention  of  the  testatrix 
that  Mrs.  Ralston  should  be  one  of  the  execu- 
tive committee  of  the  Women's  Christian  As- 
sociation would  be  given  effect  If  the  charity 
which  she  Intended  to  establish  had  been 
created  and  endowed  In  accordance  with  the 
reqnlrements  of  the  act  of  1855.  If  her  will 
had  t>een  attested  by  two  disinterested  wit- 
nesses, the  charity  would  have  come  Into 
existence  upon  her  death,  and,  under  her  ex- 
pressed intention  that  it  should  be  conduct- 
ed npon  the  plan  of  the  Women's  Christian 
Association  of  Philadelphia,  at  Eighteenth 
and  Arch  streets,  the  general  plan  of  tliat 
association  would  be  its  general  plan;  but 
its  first  executive  committee  would  consist 
of  the  persons  whom  she  named.  The  Wo- 
men's Christian  Association  of  Philadelphia 
was  established  for  the  temporal,  moral,  and 
rellgiooB  welfare  of  women,  especially  young 
women,  who  are  dependent  upon  their  own 
exertions  for  support  The  general  manage- 
ment of  this  association  is  controlled  by  a 
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I>oard  of  managers,  with  large  general  pow- 
ers, among  which  are  those  specially  given 
by  the  ninth  by-law.  It  is  as  follows :  "The 
board  of  managers  shall  have  full  power  and 
authority  to  enter  into  any  contract  or  agree- 
ment that  they  may  deem  best  for  tlie  in- 
terests of  the  association,  for  the  lease  or 
purchase  of  any  real  estate  or  property 
needful  or  necessary  for  the  use  or  enjoy- 
ment of  the  said  association.  The  said 
board  of  managers  shall  also  have  full  pow- 
er and  authority  to  sell,  mortgage,  or  lease 
any  real  estate  or  property  held  by  or  be- 
longing to  said  association,  and  to  extin- 
guish any  ground  rent  or  rents  issuing  there- 
out or  owned  by  said  association.  They 
shall  also  have  full  power  and  authority  to 
authorize  the  due  execution  and  delivery  of 
any  and  all  such  deed,  deeds,  conveyances, 
mortgages,  agreements,  contracts  or  other 
assurances  in  the  law  needful  and  necessary 
to  effectuate  the  same."  By  the  seventh  by- 
law, it  is  made  the  duty  of  the  executive 
committee  "to  act  for  the  board,  and  suggest 
such  measures  as  they  may  deem  expedient"; 
their  proceedings  being  subject  to  the  ap- 
proval of  the  board.  It  Is  to  be  presumed 
that  the  testatrix  had  these  provisions  in 
her  mind  when  she  wrote  and  signed  her 
will.  She  directed  that  the  general  plan  of 
this  association  should  be  the  model  upon 
which  her  charity  was  to  be  conducted,  ex- 
cept as  to  the  composition  of  its  first  ex- 
ecutive committee.  The  ftinctlons  of  that 
committee,  however,  in  the  absence  of  any 
direction  by  the  testatrix  to  the  contrary, 
were  to  be  those  of  the  executive  committee 
of  the  Women's  Christian  Association  of  Phil- 
adelphia, and,  in  view  of  the  provisions  of 
the  by-laws  of  tttat  institution,  the  court  be- 
low properly  found:  "The  functions,  pow- 
ers, and  duties  of  the  'executive  committee' 
mentioned  in  the  will  of  Agnes  J.  Stinson,  of 
which  committee  she  appointed  said  Anna 
M.  F.  Ralston  a  member,  are  of  a  most  com- 
prehensive, important,  and  material  charac- 
ter in  the  maintenance,  direction,  manage- 
ment, end  government  of  the  charity  which 
said  Agnes  J.  Stinson  intended  to  establish 
under  the  name  of  the  'Women's  Christian 
Associatinu.'  " 

[3]  The  disqualifying  interest  of  a  witness 
to  the  execution  of  a  deed  or  will,  within 
the  meaning  of  the  act  of  1855,  is  an  Interest 
In  an  existing  charity  for  which  a  grant  is 
made  by  a  deed,  or  a  bequest  or  devise  is 
given  by  a  will,  or  it  is  one  in  a  charity  cre- 
ated by  the  grantor  or  testator,  but  the  rule 
as  to  disqualification  is  the  same  In  each 
case.  In  testing  the  qualification  of  wit- 
nesses to  the  execution  of  a  deed  or  will  by 
which  a  charity  is  created,  the  situation  is 
Jnst  the  same  as  if  the  charity  was  In  exist- 
ence, and  the  grantor  or  testator  would 
make  additional  provision  for  it  Many 
charities  are  originally  established  by  tes- 
tators just  as  this  testatrix  wished  to  es- 
tablish one,  and  the  purpose  of  the  act  of 
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1806  1b  to  ezclnde  from  wltaesses  qualified 
to  attest  the  execution  of  such  a  will  any 
one  who  may  by  its  terms  be  interested  in 
the  Intended  charity.  "The  interest  which 
disqualifies  a  witness  under  the  act  Is  such 
an  interest  as  appears  to  exist  at  the  time 
of  the  execution  of  the  will,  either  by  the 
terms  of  the  will  Itself  or  by  reason  of  the 
attesting  witness  being  then  interested  in 
the  religious  or  charitable  institutions  for 
which  provision  is  made  by  the  testator,  or 
both,  or  either,  as  the  case  may  be."  Eess- 
ler's  Estate,  221  Pa.  314,  70  AU.  770,  128 
Am.  St.  Rep.  741.  The  disqualifying  interest 
of  Mrs.  Ralston  as  a  witness  appears  from 
the  will  Itself,  and  to  say  that  it  Is  an  un- 
certain, remote,  or  contingent  one,  not  with- 
in the  contemplation  of  the  act  of  1855,  be- 
cause the  charity  was  to  come  into  existence 
only  upon  the  death  of  the  testatrix,  provid- 
ed she  had  not  revoked  her  will,  and  pro- 
vided further,  that  Mrs.  Ralston  would,  if 
she  had  lived,  have  consented  to  act  as  a 
member  of  the  executive  committee,  would 
be  to  strike  down  the  act  in  every  case  in 
which  one  of  the  attesting  witnesses  to  a 
will  Is,  by  Its  terms,  made  Interested  in  a 
charity  created  by  It  The  act  Is  Intended 
as  much  for  such  a  case  as  If  the  bequest 
or  devise  Is  to  a  charity  In  existence  at  the 
time  of  the  execution  of  the  will,  In  which 
the  testator  would  make  it  the  object,  or  one 
of  the  objects,  of  his  bounty. 

[4]  The  learned  Judge  below  aptly  says  of 
the  appointment  of  Mrs.  Ralston  by  the  tes- 
tatrix as  a  member  of  the  executive  comAiit- 
tee  of  the  association  whldi  she  would  have 
established  that  by  such  appointment  she 
built  Mrs.  Ralston  into  the  very  structure  of 
the  official  organization  of  the  proposed  char- 
ity, and,  for  the  purpose  of  passing  upon 
the  question  of  her  Interest  as  a  witness  to 
the  will,  she  is  Inseparable  from  It  Pro- 
ceeding, he  further  says :  "The  testatrix  has 
made  the  'executive  committee'  the  very  nu- 
cleus of  the  organization  of  the  proposed  In- 
stitution ;  and  of  that  nucleus  the  challenged 
witness  is  a  component  part  It  Is  quite 
evident  that  the  testatrix  appointed  the  'ex- 
ecutive committee,'  with  the  expectation  that 
they,  as  persons  directly  Interested,  would 
organize  the  charity,  and  that  the  finished 
product  should  be  the  fruit  of  their  deliber- 
ations. If  that  was  not  her  expectation, 
why  did  she  stop  there?  What  interest, 
then,  could  be  more  vital  than  that  of  the 
members  of  the  'executive  committee'  at  this 
point,  to  say  nothing  of  the  functions,  pow- 
ers, and  duties  vested  In  and  Imposed  upon 
them  by  the  seventh  section  of  the  by-laws 
of  the  Philadelphia  Institution,  adopted  as 
a  model  by  the  testatrix?"  The  foregoing 
correctly  states  the  situation,  and,  under 
Kessler's  Estate,  supra,  and  Fetterhoff's  Es-' 
tate,  228  Pa.  635,  77  Atl.  826,  the  conclusion 
reached  by  the  learned  court  below,  that  the 
decedent's  proposed  charity  must  tail,  could 
not  be  avoided. 


Appeal  dismissed  and  decree  affirmed,  at 
the  costs  of  the  appellants. 

STEWART,  J.  (dissenting).  As  I  view  It 
this  decision  not  only  contravenes  a  settled 
rule  of  construction  which,  since  Pennock's 
Estate,  20  Pa.  268,  59  Am.  Dec.  718,  has  been 
uniformly  applied,  but  it  extends  the  dis- 
qualification of  witnesses  to  a  testamentary 
act  to  cases  not  falling  within  the  mischief 
which  the  statute  of  April  26,  1855,  was  in- 
tended to  prevent.  Pennock's  EJstate  was  a 
case  most  carefully  considered,  and  the  de- 
liverance there  was  the  final  expression  of 
the  court  with  respect  to  a  question  which 
theretofore  had  been  much  discussed,  but 
until  then  never  settled.  The  uncertainty 
In  which  It  had  been  left  required  the  adop- 
tion of  a  fixed  rule  of  construction,  and  this 
was  expressed  In  one  of  the  conclusions 
reached  by  the  court  in  that  case.  It  is  as 
follows:  "Words  in  a  will  expressive  of  de- 
sire, recommendation,  and  confidence  are 
not  words  of  technical,  but  of  common,  par- 
lance, and  are  not  prima  facie,  sufficient  to 
convert  a  devise  or  bequest  into  a  trust;  and 
the  old  Roman  and  English  rule  on  this  sub- 
ject Is  not  part  of  the  common  law  of  Penn- 
sylvania." The  rationale  of  the  rule  Is  that, 
an  absolute  estate  having  been  given.  It  may 
not  be  derogated  from  by  mere  precatory 
words.  It  would  burden  this  dissent  If  I 
were  to  cite  all  the  cases  In  which  the  rule 
has  been  followed.    One  or  two  will  suffice. 

In  Burt  V.  Herron,  66  Pa.  400,  Mr.  Justice 
Sbarswood  says:  "It  Is  undoubtedly  true 
that  where  a  testator  makes  an  absolute 
devise  or  bequest  mere  precatory  words  ot 
desire  or  recommendation  annexed  will  not 
In  general  convert  the  devisee  or  legatee 
Into  a  trustee,  unless  indeed  it  appear  afllrm- 
atlvely  that  they  were  Intended  to  be  Impera- 
tive. The  authorities,  which  are  somewhat 
discordant  were  fully  examined  In  Pennock's 
Estate,  20  Pa.  268  [59  Am.  Dec.  718],  and 
the  rule  of  construction  settled  upon  what 
seems  to  be  the  most  reasonable  foundatton." 
What  subsequently  occurs  In  the  opinion, 
and  is  supposed  to  qualify  that  which  pre- 
cedes, in  no  sense  qualifies,  but  reaffirms. 
The  reference  in  the  opinion  is  to  precatory 
words  frhich  stand  alone,  and  are  the  only 
direct  disposition  of  the  estate,  as  will  be 
seen  from  the  following  quotation:  "Should 
a  testator  say  merely,  'I  desire  A.  B.  to  have 
a  thousand  dollars,'  it  would  be  as  ^ectual 
a  legacy  as  if  he  was  expressly  to  direct  or 
will  It  or  were  to  add,  'out  of  my  estate.' 
or  that  It  should  be  paid  by  his  executor.  The 
reason  Is  obvious.  A  will,  in  its  very  nature. 
Is  the  disposition  which  the  testator  desires 
to  have  made  of  his  estate  after  his  death. 
All  the  expressions  in  it  Indicative  of  his 
wish  or  will  are  commands.  It  Is  different 
when,  having  made  a  disposition,  he  express- 
es a  desire  that  the  legatee  or  devisee  should 
make  a  certain  use  of  his  bounty."  The 
case  waa  dted  and  relied  upon  In  Hoiridns 
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T.  Giant,  lU  Pa.  287,  2  AU.  183,  where  Cbief 
Justice  Mercar  uses  this  langnage:  "In  this 
state  the  mle  Is  well  settled  that  words  In 
a  will,  mereir  expressive  of  desire,  recom- 
mendation, and  confidence,  are  not  sufficient 
to  convert  a  devise  or  bequest  Into  a  trust 
Pennock's  Estate,  20  Pa.  268  [S9  Am.  Dec. 
718] ;  Janretche  v.  Proctor,  48  Pa.  466 ;  Second 
Reformed  Presbyterian  Church  v.  Dlsbrow, 
52  Pa.  219;  Bowlby  v.  Thunder,  105  Pa.  178. 
E}spre88lon  of  a  desire  or  a  wish  of  the  tes- 
tator as  to  a  spedflc  disposition  of  his  prop- 
erty, standlnt;  by  themselves  alone,  may  con- 
!>tltute  a  valid  devise  or  bequest  thereof.  The 
rule  l8  different  when  such  expressions  are 
used  after  an  absolute  disposition  of  the 
property  has  been  made.  After  an  unquali- 
fied devise  by  the  testator  of  his  property,  no 
precatory  words  to  his  devisee  can  defeat 
the  estate  previously  granted.  Burt  v.  Her- 
ron  [66  Pa.]  400."  If  there  Is  a  case  In  Penn- 
sylvania since  Pennock's  Estate  In  which 
this  rule  has  ever  been  questioned,  much 
lees  departed  from,  my  attention  has  not  been 
directed  to  It. 

In  the  present  case  the  devise  was  of  an 
aheolnte  estate  to  the  Women's  Christian 
Association,  as  was  also  the  bequest.  Imme- 
diately following,  the  testatrix  employs  apt 
words  of  direct  disposition.  She  not  only 
wishes,  but  she  "appoints,"^  that  the  Insti- 
tDtioD  she  proposes  to  have  established  "shall 
be  carried  out  upon  the  plan  of  the  Women's 
I  Christian  Association  of  Philadelphia,  BUght- 
eenth  and  Arch  streets,  with  the  (exception 
that  the  Institution  is  for  Protestants  only." 
This  was  a  direct  and  positive  definition  of 
the  charity,  and  a  substantive  part  of  the 
gift  itself.  It  will  be  observed  that  she  does 
not  attempt  to  apiwlnt  an  executive  commit- 
tee, bat,  having  disposed  of  her  estate  abso- 
Intely  to  the  Institution  which  she  creates 
and  endows,  she  simply  expresses  a  prefer- 
ence that  certain  Individuals  named  shall 
compose  that  committee.  Her  language  Is, 
"I  would  like  the  executive  committee  to 
consist  of  the  following  ladies,"  naming  them, 
and  Including  one  who  became  a  witness  to 
the  execution  of  the  will,  and  who  is  now 
adjudged  to  have  been  disqualified.  The 
distinction  between  the  two  clauses  of  the 
will  Is  too  obvious  to  be  overlooked.  The 
difference  of  expression  is  convincing  to  me 
that  the  distinction  must  have  been  In  the 
aiind  of  the  testatMx.  Any  other  Interpreta- 
tion leaves  unexplained  the  use  of  the  word 
"Appoint"  In  the  one  and  the  omission  of  it 
in  the  other.  The  earlier  one  was  a  positive 
ihnection  accompanying  the  gift;  the  later 
was  simply  the  expression  of  a  preference; 
the  gift  In  no  wise  depending  apon  its  ob- 
tervance.  I  would  adhere  to  the  mle  In 
Bennock's  Estate,  which,  as  Mr.  Justice 
Sharswood  says  In  Burt  ▼.  Herron,  supra. 
Is  settled  on  what  seems  to  be  a  most  rea- 
Mnable  foundation." 

But  more  than  this,  the  decision  here  dts- 
qoallfies  where  there  can  be  no  reason  for 


the  dlsqualiflcation.  Not  only  was  It  not 
shown  that  Mrs.  Ralston  was  a  member  of 
any  Women's  Christian  Association,  but  this 
particular  association  wMch  testatrix  was 
providing  for  had  no  existence  when  the  will 
was  made;  and  whether  Mrs.  Ralston  was 
ever  to  become  Identified  with  it  when  creat- 
ed rested,  other  conditions  being  favorable, 
on  her  own  pleasure.  Upon  the  death  of 
the  testatrix,  what  i>08slble  Interest  In  the 
estate  could  Mrs.  Ralston  have  asserted, 
and  in  what  tribunal  could  she  have  been 
heard?  In  Kessler's  Estate,  221  Pa.  314,  70 
Atl.  770,  128  Am.  St.  Rep.  741,  we  advanced 
beyond  anything  we  had  ever  decided  with 
respect  to  disqualification  arising  under  the 
act  of  1855.  This  decision  marks  a  still 
further  advance,  and  Kessler's  Estate  there- 
fore furnishes  no  warrant  for  It.  In  that 
case  it  is  said:  "The  words  'disinterested 
witnesses,'  used  in  this  act,  must  be  read  and 
understood  In  connection  with  the  subject- 
matter  of  the  statute,  the  evils  to  be  avoid- 
ed, the  requirements  intended  to  safeguard 
the  rights  and  property  of  persons  approach- 
ing death,  and  the  remedy  to  be  provided  In 
such  cases.  When  so  read  and  underRtood, 
the  Interest  which ,  disqualifies  a  witness 
under  the  act  Is  sucli  an  Interest  as  appears 
to  exist  at  the  time  of  the  execution  of  the 
will,  either  by  the  terms  of  the  will  Itself  or 
by  reason  of  the  attesting  witness  being 
then  Interested  In  the  religious  or  charitable 
Institutions  for  which  provision  Is  made  by 
the  testator,  or  both,  or  either,  as  the  casp 
may  be."  At  the  time  of  the  attestation  of 
this  will,  Mrs.  Ralston  was  not  Interested 
"by  the  terms  of  the  wlU."  The  will  gave 
her  nothing;  nor  was  she  Interested  In  the 
charity  that  the  will  provided  for.  The  will 
did  not  make  her  a  member  of  the  executive 
committee  of  the  institution  to'  be  erected. 
Whether  she  was  ever  to  become  a  member 
depended,  first  of  all,  upon  the  action  of  the 
proper  authorities,  and  quite  as  much  upon 
her  own  pleasure.  Both  would  have  to  con- 
cur. Her  membership  at  most  was  a  mere 
possibility.  If  we  are  to  place  a  construction 
on  the  act  of  1855  that  will  disqualify  an 
attesting  witness  l>ecause  some  time  in  the 
future  he  or  she  may  become  a  manager  or 
other  ofilcer  of  the  charitable  institution  to 
be  founded,  the  enforcement  of  the  act  In 
accordance  with  such  construction  becomes 
absolutely  impracticable.  Under  the  doctrine 
in  Kessler's  Estate,  the  Interest  that  disquali- 
fies must  be  a  then  present  interest  at  the 
time  of  the  attestation.  In  that  case  the 
attesting  witness  who  was  adjudged  dis- 
qualified was  a  tmstee  or  officer  of  the 
church  that  was  legatee  xmder  the  will ;  he 
was  one  of  two  trustees  to  whom  the  stock 
In  a  private  corporation  of  which  he  was  a 
member  and  officer  was  given  In  trust  to 
vote  at  corporate  elections,  and  whose  duties 
required  the  dividends  received  by  them  were 
to  be  paid  over  by  the  charities  named  in  the 
will;   and,  farther,  he  was  given  an  option 
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to  purcbase  at  a  price  agreed  upon  by  three 
disinterested  persons.  It  was  held  that  not 
only  was  the  witness  interested  by  the  terms 
of  the  will,  but  was  interested  at  the  time  of 
the  attestation,  because  of  his  then  associa- 
tion with  the  established  charities  which  It 
was  the  purpose  of  the  will  to  assist.  It  Is 
readily  seen  how  the  present  decision  ad- 
vances upon  that  To  the  extent  It  advances, 
it  finds  no  support  in  either  Kessler's  Estate 
or  any  of  our  own  authorities.  I  would  not 
qualify  in  any  way  Kessler's  Estate,  but  I 
would  hold  that  the  Interest  which  disquali- 
fies must  be  something  mofe  than  an  appoint- 
ment to  an  office  created  by  the  will,  which 
may  be  accepted  or  declined  by  the  party 
so  appointed  at  his  or  her  pleasure  or  con- 
venience; that  the  interest  In  any  event 
must  be  more  than  a  merely  contingent  one. 
It  is  upon  this  ground  that  we  have  held 
that  executors  are  not  disqualified,  and  I 
would  apply  the  same  rule  here. 
I  would  sustain  the  appeal. 


In  re  STINSON'S  ESTATE. 

Appeal  of  8HI0E. 

(Supreme  Coart  of  Pennsylvania.    Jnly  6, 1911.) 

Wills  (|  125*)— Comoil— Exkoution. 

An  alleged  coolbil  to  a  will  cannot  be  pro- 
bated when  not  signed  anywhere  by  the  testa- 
trix, as  required  by  Act  April  8,  1833  (P.  L. 
249). 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  J  260;   Dec  Dig.  |  123.*] 

Appeal  from  Orphans'  Court,  Montgomery 
County. 

In  the  matter  of  the  Estate  of  Agnes  J. 
Stluson.  From  a  decree  dismissing  an  ap- 
peal from  the  Register  of  Wills,  Robert  P. 
Shick  appeals.     Affirmed. 

Argued  before  BROWN,  MESTBEZAT, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

James  Gay  Gordon  and  J.  Morris  Yeakle, 
for  appellant  Nicholas  H.  Liarzelere,  I. 
P.  Knlpe,  and  Montgomery  Evans,  for  ap- 
pellee. 

PER  CURIAM.  Immediately  below  the 
signature  of  Agnes  J.  Stinson  to  her  will, 
which  Is  the  subject  of  the  preceding  ap- 
peal, appears  the  following:  "Codicil  to  will. 
Whereas  I,  Agnes  J.  Stinson,  have  made  my 
last  will  and  testament  In  writing  bearing 
date  Dec.  15,  1894.  Now  I  do  by  this  my 
writing  which  I  hereby  declare  to  be  a  codi- 
cil to  my  said  will,  to  be  taken  as  a  part 
thereof,  will  and  direct  that  the  price  of 
'The  Aged  Woman's  Home,  Norrlstown, 
Pa.,  be  added  to  the  estate  of  Stephen  P. 
Stinson,  out  of  Agnes  J.  Stinson  estate." 
The  register  of  wills  refused  to  admit  this 
to  probate  for  the  reason  that  it  had  not 
been  signed  at  the  end  by  the  testatrix,  as 


required  by  the  act  of  April  8,  1833  (P.  L. 
249).  On  appeal  to  the  orphans'  court,  the 
action  of  the  register  was  sustained.  The 
contention  of  the  appellant  from  the  refusal 
of  the  register  to  admit  the  paper  to  pro- 
bate was  that  the  testatrix  had  signed  her 
name  at  the  end  of  It  when  she  wrote  the 
words  "out  of  Agnes  J.  Stinson  estate,"  and 
of  this  the  learned  judge,  specially  presid- 
ing, said  It  was  "a  notion  bom  of  the  wildest 
form  of  conjecture."  Perhaps  It  would  have 
been  better  If  be  bad  said  that  the  register 
properly  refused  the  probate  of  the  alleged 
codicil  because  It  had  not  been  signed  any- 
where by  the  testatrix.  It  is  for  this  rea- 
son that  we  dismiss  the  appeal  at  appel- 
lant's costs. 
Appeal  dismissed. 


PRIMROSE  T.  CASUALTY  CO.  OP  AMER- 
ICA. 
(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

InSTTBANCE    (I    452*)— ACCIDEWT    INSUBARCB— 

"Public  Conveyances." 

A  clause  in  an  accident  insurance  policy, 
giving  double  indemnity  if  injuries  are  received 
while  riding  as  a  passenger  in  a  "public  con- 
veyance" propelled  by  gasoline,  covers  injuries 
received  while  riding  in  an  automobile  hired 
from  a  taximeter  cab  company,  engaged  in  hir- 
ing automobiles  for  public  use,  and  driven  by  a 
chauffeur  of  the  company, 

[E3d.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  f  452.* 

For  other  definitions,  see  Words  and  Ftirases, 
vol.  6,  pp.  5780,  5781.] 

Mestrezat  and  Stewart,  JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Annie  E.  Primrose  against  the 
Casualty  Company  of  America.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  FELL,  C.  J.,  and  BROWX, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 

Thomas  Learning,  for  appellant  Ira  Jew- 
ell Williams,  Alex.  Simpson,  Jr.,  and  Francis 
Shunk  Brown,  for  appellee. 

BROWN,  J.  The  defendant  company  is- 
sued an  accident  Insurance  policy  to  Frank 
J.  Primrose,  the  husband  of  the  plaintiff,  by 
the  terms  of  which  It  covenanted  to  pay  her 
$10,500  In  the  event  of  his  sustaining  bodily 
injuries  which  should  result  in  his  death. 
In  addition  to  this,  there  was  the  following 
clause:  "B.  Double  Indemnity. — If  those  in- 
juries are  received  while  riding  as  a  passen- 
ger in  or  on  a  public  conveyance,  provided 
for'  passenger  service,  and  propelled  by 
steam,  compressed  air,  gasoline,  naphtha,  elec- 
tricity or  cable,  including  passenger  eleva- 
tors, or  while  In  a  burning  building,  the 
amounts  otherwise  payable  under  clause  A. 


•For  other  cases  sea  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Xadezes 
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shall  be  doubled."  While  the  policy  was  in 
force,  the  insured  and  several  friends  were 
riding  in  an  automobile  hired  by  them  from 
the  PennsyWanla  Taximeter  Cab  Company. 
It  was  in  the  charge  of  and  driven  by  a 
chnuffenr  In  the  employ  of  that  company. 
The  night  was  dark  and  foggy,  and  the  ma- 
chine left  the  road,  striking  a  telegraph  pole 
with  such  violence  that  all  of  the  occupants 
were  thrown  out  of  it  Primrose  sustained 
injuries  from  which  he  subsequently  died. 
The  appellant  paid  to  the  appellee  the  amount 
of  the  single  indemnity,  and  in  this  action 
she  recovered  a  Judgment  In  the  court  below 
for  the  additional  sum  of  $10,500,  with  in- 
terest; the  trial  Judge  having  held  that  the 
injuries  to  the  deceased  were  "received  while 
Tiding  as  a  passenger  in  a  public  conveyance 
provided  for  passenger  service,  and  propelled 
by  gasoline."  From  that  judgment,  we  have 
this  appeal,  to  be  disposed  of  under  undisput- 
ed facts.  No  testimony  was  offered  by  the 
defendant,  and  there  Is  no  assignment  of  er- 
ror complaining  of  anything  proven  by  the 
plaintur. 

That  the  automobile  in  which  the  insured 
was  riding  was  a  conveyance  is  not  question- 
ed; that  It  was  propelled  by  gasoline  is  con- 
ceded, and.  If  it  was  "a  public  conveyance, 
provided  for  passenger  service,"  the  deceas- 
ed was  a  passenger  in  it,  within  the  terms  of 
the  double  indemnity  clause  of  the  policy. 
The  only  question,  then,  is  whether  the  con- 
veyance was  one  unbraced  within  that 
danse. 

The  contention  of  the  learned  counsel  for 
the  appellant  is  that  the  double  indemnity 
danse  is  applicable  only  to  the  case  of  a 
person  occupying  a  place  for  which  be  pays  a 
tare  in  a  railway  car  or  conveyance  operat- 
ed for  tbe  common  use  of  himself  and  of 
such  promiscuous  persons  as  may  happen  to 
take  passage  en  route,  over  which  conveyance 
he  exercises  no  control.  It  is  to  be  noted 
that  the  clause  was  Inserted  by  the  Insurer 
itself  In  the  policy  of  Insurance  which  it  is- 
sued to  the  Insured,  and,  if  it  Intended  that 
the  same  should  have  the  restricted  meaning 
for  which  its  counsel  now  contend,  It  could 
hare  readily  so  warded  the  clause.  The  in- 
surance company  could  have  so  framed  it 
that  there  would  now  be  no  doubt  that  the 
appellee  could  not  Insist  that  it  was  intend- 
ed to  extend  to  her  claim.  It  is  next  to  be 
remembered  that,  as  the  words  used  in  the 
clause  are  the  language  of  the  insurer,  a 
salutary  rule  of  construction  requires  them 
to  be  construed  most  favorably  to  tbe  insured 
'Hughes  v.  Central  Accident  Insurance  Co., 
222  Pa.  462,  71  Atl.  923;  May  on  Insurance, 
f  175);  and,  for  the  same  reason,  if  the 
danse  is  capable  of  two  interpretations  equal- 
ly reasonable,  that  Is  to  be  adopted  which  is 
most  favorable  to  tbe  insured.  Bole  y.  New 
Hampshire  Fire  Insurance  Co.,  159  Pa.  53, 
28  Atl.  205;  McKeesport  Machine  Co.  t.  Ben 
Franklin  Insurance  Co.,  173  Pa.  53,  34  Atl. 
1&  "If  the  language  of  the  policy  is  doubt- 
ful or  obscure,  it  will  be  construed  most  unfa- 


vorably to  the  Insurer.  Merrick  v.  Germania 
Fire  Insurance  Co.,  54  Pa.  277.  A  contract 
of  insurance  must  have  a  reasonable  inter- 
pretation, such  as  was  probably  In  the  con- 
templation of  the  parties  when  it  was  made; 
and,  when  the  words  of  a  policy  are,  with- 
out violence,  susceptible  of  two  interpretn- 
tlons,  that  which  will  sustain  a  claim  to  the 
indemnity  it  was  the  object  of  the  assured  to 
obtain  should  be  preferred.  Humphreys  v. 
National  Benefit  Association,  139  Pa.  214  [20 
AU.  1047,  11  L.  R.  A.  504]."  Frlck  v.  United 
Fire  Insurance  Company,  218  Pa.  409,  67 
Atl.  743.  As  applied  to  the  admitted  facts 
in  the  present  case,  we  regard  the  double 
indemnity  clause  as  having  but  one  meaning. 

Tbe  Pennsylvania  Taximeter  Gab  Company 
was  engaged  in  the  business  of  hiring  auto- 
mobiles to  the  public — "to  the  public  gen- 
erally," is  the  language  of  the  witnesses  de- 
scribing its  business.  "Anybody  at  all,"  who 
was  financially  responsible,  could  hire  one. 
The  secretary  and  treasurer  of  the  company 
testified:  "They  would  be  hired  to  any  one 
for  rides,  or  for  otiier  personal  transporta- 
tion as  passengers,  froub  wherever  they  might 
get  them  to  wherever  they  might  want  to 
go."  The  machines,  however,  were  never 
turned  over  to  the  control  and  management 
of  those  who  hired  theut,  but  were  always 
operated  by  a  chauffeur  or  driver  in  the  em- 
ploy of  the  company.  AU  that  those  who 
rode  in  them  did  was  to  direct  where  they 
were  to  go.  They  were  as  much  passengers 
in  them  as  they  would  have  been  if  riding  in 
a  specially  chartered  car  of  a  railroad  com- 
pany, from  which  all  but  themselves  were 
excluded;  the  only  difference  being  that,  as 
automobiles  do  not  run  on  rails,  the  oc- 
cupants could  select  their  own  traveling 
route;  and  it  is  not  to  be  pretended  that  the 
double  indemnity  clause  does  not  Include 
passengers  riding  on  a  specially  chartered 
railroad  car. 

The  words  "public  conveyance,  provided 
for  passenger  service,  and  propelled  by  gaso- 
line," are  to  receive  a  reasonable  meaning. 
All  conveyances  are  either  for  public  or  pri- 
vate dse.  The  automobile  in  the  case  at  bar 
was  not  one  for  merely  private  use.  U  be- 
longed to  a  company  which,  as  already  stat- 
ed, was  engaged  In  the  business  of  hiring  au- 
tomobiles for  general  public  use.  The  use  of 
no  one  of  its  machines  was  limited  to  any 
particular  person,  but  any  one  able  to  pay 
the  price  for  the  privilege  of  riding  In  It, 
while  it  was  under  the  control  of  and  being 
operated  by  one  of  the  company's  employes, 
could  do  so.  In  some  cases  a  fare  per  head 
was  charged  for  the  use  of  the  machine  for 
a  stipulated  time,  or  for  a  specified  Journey; 
In  other  Instances,  there  was  a  charge  for 
the  use  of  the  car  of  so  much  by  the  hour, 
and,  under  this  arrangement,  the  deceased 
and  his  friends  hired  the  car  In  which  they 
were  riding. 

Counsel  for  appellee  have  submitted  most 
elaborate  briefs  in  an  effort  to  sustain  the 
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judgment  of  the  court  below,  but  no  parallel 
case  Is  found  In  the  Innumerable  authorities 
cited  by  them,  and  the  general  principles  up- 
on which  they  rely  are  not  questioned.  We 
affirm  the  Judgment,  because  the  conditions 
contemplated  by  the  double  indemnity  clause 
existed  at  the  time  the  automobile  struck 
the  telegraph  pole,  and  concur  with  the  learn- 
ed court  below  In  its  opinion  that  "the  in- 
juries to  the  deceased  were  'received  while 
riding  as  a  passenger  In  a  public  conveyance 
provided  for  passenger  service,  and  propelled 
by  gasoline,'  within  the  reasonable  meaning 
of,  and  the  proper  construction  to  be  put  up- 
on, the  policy," 
Judgment  affirmed. 

MESTREZAT  and    STKWART,   33.,    dis- 
sent 


WHITING  et  al.  t.  FARNSWORTH. 

(Supreme  Judicial  Court  of  Maine.    Oct  9, 
1911.) 

(Syllabui  hy  the  Court.) 

1.  Descent  and  Distbibution  (8  76*)— Sub- 
vrviwQ  Husband— Rights  in  Wifk's  Pbop- 


Sbortly  before  her  death,  without  issue  and 
intestate,  a  wife  delivered  to  her  husband  cer- 
tain bags  containing  money,  jewelry,  and  other 
propterty  of  her  own,  also  property  that  belonged 
to  him.  After  her  death,  the  husband  delivered 
the  bags  and  all  of  the  contents  to  one  of  the 
plaintiffs.  Assuming,  as  is  claimed,  that  he 
mtended  thereby  to  make  a  gift  of  the  property, 
it  Is  held: 

That  the  husband  had  neither  legal  nor  eaui- 
table  title  to  the  property  which  had  belonged  to 
the  wife,  but  only  a  statutory  right  to  have 
one-half  of  the  net  avails  of  it,  after  administra- 
tion, distributed  to  him. 

VEA.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cient  Dig.  §§  252-259;    Dec.  Dig. 

2.  Descent    and    Distribution    (i   87*)  — 
Rights  of  Subvivinq  Husband. 

That  the  attempted  gift  transferred  nei- 
tiber  legal  nor  equitable  title,  and  was  inopera- 
tive and  void,  and  that  being  void,  equity  can- 
not interpose  to  make  it  good,  or  enforce  it 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §§  330-336;  Dec.  Dig. 
I  87.*] 

(Adational  8yllahu»  by  Editorial  Staff.) 

3.  BXECUTOBS    AND    ADUINIBTRATOBS    (t    3*)— 

Necessitt  of  Adminibtbation. 

Under  Rev.  St  c.  8,  |  68  (Laws  1905,  c. 
124,  {|  86,  87),  where  collateral  heirs  are  en- 
titled to  distribution,  the  statute  providing  for 
collateral  inberitance  taxes  contemplates  that 
the  estate  must  be  duly  administered,  whether 
there  are  any  debts  owing  by  the  estate  or  not 

[Ed.  Note. — For  other  cases,  gee  Executors 
and  Administrators,  Cent  Dig.  IS  3-14;  Dec. 
Dig.  §  3.*] 

'  Report  from  Supreme  Judicial  Court,  Knox 
County,  In  Equity. 

Bill  In  equity,  brought  by  "George  F. 
Whiting,  of  Maiden,  in  the  commonwealth 
of  Massachusetts,  Nancy  T.  Sleeper  of  Rock- 
land, Knox  county,  Maine,  ancillary  admin- 


istratrix on  the  estate  of  Isabella  A.  Martin, 
deceased,  late  of  Minneapolis,  in  tbe  state  of 
Minnesota,  and  David  N.  Mortland,  of  said 
Rockland,  administrator  on  the  estate  of 
Helen  A.  Famsworth,  late  of  said  Rodiland, 
deceased,  against  Lucy  C.  Famswortli,  of 
said  Rockland,  administratrix  with  the  will 
annexed  on  the  estate  of  James  R.  Fams- 
worth, late  of  said  Rockland,  and  now  sole 
beir  of  said  James  R.  Famsworth,  and  Mary 
C.  Famsworth  and  Josephine  L.  Rollins," 
and  relating  to  the  estates  of  the  said  Helen 
A.  Famsworth  and  James  R.  Famswortli. 
An  answer  was  filed  by  the  said  Lncy  C. 
Famsworth,  administratrix,  and  the  plain- 
tiSs  filed  a  replication.  At  the  conclusion  of 
the  evidence,  the  case  was  reported  to  the 
law  court  for  determination.    BUI  dismissed. 

See,  also,  Famsworth  v.  Whiting,  104  Me. 
488,  72  AU.  314;  Famsworth  v.  Whiting, 
106  Me.  430,  76  AtL  909;  and  Farnswortb 
V.  Whiting,  106  Me.  543,  76  AU.  942. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALET,  JJ. 

David  N.  Mortland  and  Rodney  I.  Thomp- 
son, for  plaintiffs.  Heath  &  Andrews,  J.  H. 
Montgomery,  and  L.  F.  Starrett,  for  defend- 
ant 

SAVAGE,  J.  James  R.  Famsworth  and 
Helen  A.  Famsworth  were  husband  and 
wife.  Mrs.  Famsworth  died  May  5,  1905, 
without  issue,  Intestate.  Shortly  before  ber 
death,  she  delivered  to  ber  husband  certain 
bags,  containing  money.  Jewelry,  bonds,  and 
corporate  stock  of  her  own,  of  the  value  of 
about  $16,000,  with  which  were  intermingled 
bonds  and  other  personal  property  which 
belonged  to  Mr.  Famsworth.  On  the  day 
after  her  death,  Mr.  Famsworth  delivered 
the  bags  and  all  the  contents  to  the  plain- 
tiff Whiting,  and  it  is  claimed  that  he  there- 
by Intended  to  make  a  gift  of  the  same,  to 
be  divided  equally  between  Whiting  and  a 
Mrs.  Martin.  Whiting  and  Mrs.  Martin  were 
the  brother  and  sister  and  only  heirs  of  Mrs. 
Famsworth.  Mr.  Famsworth  died  two  or 
three  days  later. 

The  plaintiffs  are  the  donee.  Whiting,  and 
the  administrator  of  the  estate  of  Mrs.  Mar- 
tin, with  whom  is  Joined  the  administrator 
of  the  estate  of  Mrs.  Farnswortb.  The  de- 
fendant is  the  administratrix  of  the  estate 
of  Mr.  Famsworth. 

Mr.  Whiting  and  Mrs.  Martin  retained  the 
proiierty  until  after  Mr.  Famsworth  died, 
and  when  the  administrator  of  Mrs.  Fams- 
worth's  estate  was  appointed.  It  was  intrust- 
ed to  his  custody  and  keeping,  and,  so  far 
as  appears,  he  still  retains  it  Being  "unin- 
formed and  unaware  of  the  gift  and  delivery 
of  said  personal  property,  or  of  the  validity 
thereof,  or  that  Mr.  Famsworth  tiad  giver 
away  his  heirship  and  interest  in  the  prop- 
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ert7  aforesaid,"  as  Is  alleged  In  the  bill  and 
admitted  by  the  answer,  the  administrator 
caused  the  property  to  be  Inventoried  and 
•I^ralsed  as  a  part  of  Mrs.  Famaworth's  es- 
tate, and  settled  an  account  Partial  dlstri- 
batlon  was  ordered,  one-half  to  the  plain- 
tiffs Whiting  and  Martin,  and  one-half  to 
the  heirs  of  Mr.  Famsworth. 

The  bill  alleges  that  the  decree  of  dlstrl- 
batlon  was  erroneons.  In  that  distribution 
shonld  have  been  ordered  to  the  admlnistra- 
tilz  of  Mr.  Famsworth's  estate,  Instead  of 
to  his  heirs,  and  also  that  "It  should  have 
taken  Into  account  the  property  so  glren  as 
aforesaid,  and  distinguished  the  particular 
property  from  which  distribution'  was  made, 
and  have  designated  the  real  owners  there- 
of." It  Is  farther  alleged  and  admitted  that 
the  administrator  filed  a  petition  In  the  pro- 
bate court,  reciting  the  foregoing  facts,  and 
praying  that  the  former  order  of  distribution 
be  revoked,  and  that  a  new  order  of  distribu- 
tion be  made  "in  accordance  with  the  facts 
and  law,  so  as  to  protect  the  rights  and  in- 
terest of  the  real  owners  of  said  property 
and  all  parties  Interested  therein."  Upon 
this  petition,  after  notice  and  hearing,  the 
former  decree  was  annulled,  but  no  further 
order  was  made. 

The  prayer  of  the  bill  is  (1)  that  the  court 
will  determine  the  title  to  the  personal  prop- 
erty, and  decree  that  It  belonged  to  Mr. 
Whiting  and  Mrs.  Martin  by  reason  of  a  gift, 
and  that  Mr.  Famsworth  had  no  interest 
therein  after  the  gift;  and  (2)  that  the  court 
will  order  the  said  probate  court  to  order 
and  decree  the  payment  and  distribution  of 
said  personal  property  as  set  forth  In  the  i)e- 
tition  to  the  probate  court 

We  have  set  forth  the  history  of  the  pro- 
ceedings at  greater  length  than  would  other- 
wise be  necessary,  for  the  purpose  of  avoid- 
ing any  misconstruction  In  regard  to  the 
remedy  which  the  plaintiff  seeks.  Since  the 
property  is  in  the  possession  of  the  plain- 
tiffs, or  some  of  them,  and  since  this  court 
iias  no  Jurisdiction  in  a  proceeding  like  this 
over  the  probate  court,  and  cannot  here  de- 
termine whether  the  probate  decree  asked 
for  Is  the  appropriate  one  to  straighten  out 
the  alleged  erroneous  account,  it  may  well 
be  doubted  whether  the  plaintiffs  have  any 
remedy  in  equity  upon  the  allegations  of  the 
bUl. 

But,  since  the  case  comes  up  on  report, 
and  no  point  has  been  made  of  want  of  suf- 
ficient allegations  or  appropriate  prayer,  we 
will  examine  the  merit  of  the  plaintiffs'  con- 
toitlon,  which,  as  we  understand  it  is  this: 
Conceding  that  Mr.  Famsworth  did  not  have 
a  legal  title  to  the  personal  property  which 
bad  belonged  to  his  wife,  and  could  not 
transfer  a  legal  title  by  gift  yet  the  plain- 
tiffs claim,  to  put  it  as  strongly  as  we  can, 
that  if  Mr.  Famsworth  in  form  made  a  gift 
of  bis  wife's  property  to  them  (that  Is,  de- 
livered it  to  them  with  the  intention  of  giv- 


ing It)  he  vested  In  them  an  equitable  in- 
terest In  the  property  itself,  an  interest 
which  equity  will  take  cognizance  of  and 
protect  And  the  argument  Is  this:  That 
Mr.  Famsworth  had  an  interest  in  the  things 
given,  because  out  of  them,  after  adminis- 
tration, would  come  his  distributive  share 
in  bis  wife's  estate;  that  be  could  give 
away  that  interest;  and  that  by  giving  the 
things  themselves,  while  he  transferred  no 
legal  title  or  Interest,  he  did  create  an  equi- 
table title  and  Interest  in  the  done^.  Hence 
equity  should  afford  a  remedy. 

For  the  purposes  of  our  examination,  we 
assume,  as  the  plaintiffs  dalm,  that  Mr. 
Famsworth  delivered  to  the  supposed  donees 
the  property  that  had  belonged  to  Mrs. 
Famsworth  with  the  intention  to  make  a 
gift  of  It,  just  as  we  held  in  Famsworth  v. 
Whlthig,  106  Me.  430,  76  AU.  909,  that  he 
gave  away  his  own  property  contained  in 
the  same  bags. 

We  are  not  now  concerned  with  Mr.  Fams- 
worth's power  to  assign  his  distributive 
share,  by  way  of  gift  or  otherwise;  nor  with 
the  fact  that,  in  the  course  of  administra- 
tion, these  specific  things,  or  some  of  them, 
might  have' been  distributed  to  him  (R.  8. 
a  67,  I  21);  nor,  for  reasons  stated  later, 
with  the  fact  that  those  who  were  entitled 
to  distribution  might  have  distributed  it 
among  themselves  by  mutual  agreement 
without  administration,  as  is  sometimes 
done,  80  that  the  specific  things  might  have 
come  to  him,  with  a  title  good,  at  least  by 
waiver  or  estoppel,  against  the  others.  Nor 
is  It  relevant  that  if  he  were  the  sole  dis- 
tributee the  court  would  not  take  the  things 
from  him  for  the  purpose  of  admlnlstr 'tluu, 
unless  there  was  a  necessity  for  udmiuu>ira- 
tlon. 

[1]  The  naked  question  is.  Did  Mr.  Fams- 
worth have  any  interest,  legal  or  equitable, 
In  the  property  itself,  which  he  could  trans- 
fer by  gift  of  the  property?  As  we  have 
already  said,  it  is  conceded  In  argument  that 
he  did  not  have  any  legal  title,  and  could  not 
transfer  a  legal  titla  And  such  is  the  law. 
'Upon  the  death  of  an  intestate,  the  title  to 
his  real  estate  passes  directly  to  his  heirs, 
subject  to  being  taken  for  the  payment  of 
debts.  The  title  to  his  personal  property 
vests  in  his  administrator,  when  appointed, 
and  the  vesting  relates  back  to  the  time  of 
bis  death.  His  widow  and  heirs  have,  as 
distributees,  merely  a  vested  right  to  the 
distribution  of  so  much  of  the  personal  es- 
tate as  remains  after  administration.  Dal- 
ton  v.  Dalton,  61  Me.  170;  Grant  v.  Bod- 
well,  78  Me.  460,  7  Aa  12. 

[21  Mr.  Famsworth,  therefore,  did  not 
have  the  legal  title  to  the  thln^  which  he 
attempted  to  give  away,  and,  having  no  legal 
title,  he  could  transfer  none.  All  that  he 
had  was  a  statutory  right  to  have  one-half  of 
the  net  avails  of  it  after  admlnlstriition. 
distributed   to   h|m.     That  right   he  might 
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have  assigned,  bnt  did  not  Moreover,  to 
constitute  a  gift,  delivery  is  necessary,  and 
delivery  by  one  who  has  a  right  to  deliver. 
To  be  sure,  Mr.  Famsworth  had  the  posses- 
sion of  the  property ;  bat  his  only  legal  pos- 
session was  no  more  than  that  of  a  mere  de- 
positary, to  hold  until  an  administrator 
should  be  appointed.  He  had  no  other  right 
of  possession.  He  had  no  other  right  of  do- 
minion or  control.  And  he  could  transfer 
by  delivery  no  greater  right  than  he  himself 
had.  A  gift  involves  the  transfer  of  the  ab- 
solute right  of  possession  and  dominion  to 
the  donee.  In  attempting  to  give  away  his 
wife's  estate,  Mr.  Famsworth  attempted  to 
do  what  he  bad  no  power  to  do.  He  had 
no  power  to  make  such  a  transfer  of  pos- 
session as  is  essential  to  a  gift.  His  was 
not  merely  the  Imperfect  execution  of  a  per- 
sonal power  or  right;  it  was  an  act  in  ex- 
cess of  power,  and  without  i>ower.  There- 
fore it  was  inoperative  and  void.  It  trans- 
ferred neither  legal  nor  equitable  title.  Not 
having  a  legal  nor  an  equitable  title,  Mr. 
Famsworth  could  not  by  an  attempted  gift 
create  an  equitable  title  in  the  donees. 
There  was  nothing  in  It  which  equity  could 
aid.  Being  void  In  law,  equity  cannot  inter- 
pose to  make  it  good  or  enforce  it  Balti- 
more, etc.,  Brick  Co.  v.  Mall,  65  Md.  93,  3 
Atl.  286,  57  Am.  Rep.  304.  See  note  to  Be 
Crawford  et  al.,  5  L.  B.  A.  72. 

[3]  It  is  necessary  to  notice  one  other  point 
It  Is  admitted  that  Mr.  Famsworth  left  no 
debts.  Hence  it  is  contended  that  there  was 
no  necessity  for  administration,  and  that 
when  all  the  distributees  have  agreed  upon  a 
distribution  without  administration  the  court 
win  not  disturb  their  arrangement  for  the 
mere  purpose  of  a  formal  administration. 
And  there  Is  much  authority  for  this  posi- 
tion. And,  tf  a  division  in  such  case  among 
distributees  is  to  be  upheld,  there  seems  to 
be  no  good  reason  why  an  agreement  that 
one  or  more  should  have  all  the  personal 
property,  accompanied  by  delivery,  should 
not  be  equally  effective. 

However,  there  are  two  answers  to  the 
plaintiffs'  contention.  One  is  that  it  states 
no  ground  for  equitable  cognizance,  and 
therefore  does  not  help  to  sustain  this  bill. 
The  other  answer  is  that,  whatever  the  rule 
may  be  as  to  the  necessity  of  administration 
under  other  conditions,  in  this  state,  in  cases 
of  estates  such  as  Mrs.  Famsworth's  estate 
is,  where  collateral  heirs  are  entitled  to  dis- 
tribution, the  statutes  relating  to  collateral 
inheritance  taxation  contemplate  that  they 
must  and  will  be  duly  administered.  R.  S. 
c.  8,  i  69;  Laws  of  1905,  c.  124,  St  86,  87. 
In  case  of  such  estates,  administration  Is  a 
necessity. 

We  are  unable  to  discover  any  ground  up- 
on which  the  plaintiffs  are  entitled  to  equi- 
table relief.   Therefore  the  certificate  will  be 

Bill  dismissed,  with  costs. 


TATBO  v.  MAINE  CENT.  R.  CO.  et  aL 

(Supreme  Judicial  Court  of  Maine.     Oct  9, 
1911.) 

1.  Appeai,  and  E2BB0B  d  861*)— Repobt^Bx- 

VIEW.  I 

On  report  of  a  cause  by  agreement  on  the  I 
presiding  justice  ordering  nonsuit,  the  Supreme  , 
Judicial  Court  will  inquire,  not  whether  there 
was  sufiScient  evidence  for  the  Jury,  as  in  the 
case  of  exceptions,  but  whether,  on  all  the  evi- 
dence, givinfc  it  the  weight  that  a  jury  ought 
to  give  it,  plaintiff  is  entitled  to  recover.  ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and       i 
Error,  Dec.  Dig.  }  861.»]  I 

2.  Masteb  and  Servant  (g  265*)— Death  or 
EsiflotI  —  Bcbden    of    Pboof  —  Fbeedov       I 

FBOIC  CONTBIBUTOBT   NEOLIOENCE. 

In  an  action  for  death  of  a  railway  em- 
ploy^, the  burden  was  on  plaintiff  to  show  that 
decedent's  own  negligence  did  not  contribute  to 
the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  908;    Dec.  Dig.  {  265.*} 

3.  Masteb  and  Sebvant  ({  278*)--Dkath  of 
EUplot£  —  Neouoenck  —  EviDENcns  — 
Sufficiency. 

In  an  action  for  death  of  a  railway  em- 
ploye, evidence  held  insufficient  to  show  negli- 
gence of  the  company  in  delaying  medical  treat- 
ment, etc.,  after  the  accident 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  t  278.*] 

4.  Masteb  and  Servant  ({  265*)— Death  or 

B^PLOrfi— NJXJLIGENOB— BUBDEN    OF    PBOor. 

In  an  action  for  death  of  a  railway  em- 
ploys, assuming  defendant's  duty  to  fornisih 
prompt  treatment  the  burden  was  on  plaintiff  to 
show  negligence  in  delaying  it  after  the  accident 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  894-905;  Dec.  Dig.  { 
265.*] 

Beport  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

Action  by  John  B.  Tatro,  administrator, 
against  Maine  Central  Ballroad  Company 
and  another.  On  report  Judgment  for  de- 
fendant 

Action  on  the  case  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintifTs 
intestate,  Alfred  Tatro,  while  in  the  employ 
of  the  defendant  railroad,  and  caused  by  the 
alleged  negligence  of  the  defendant.  The 
record  shows  that  Alfred  Tatro  was  17  years 
and  10  months  old  at  the  time  of  the  injury. 

Plea,  the  general  issue.  At  the  conclusion 
of  the  plaintiff's  evidence,  the  presiding  jus- 
tice ordered  a  nonsuit,  aiid  the  plaintiff  ex- 
cepted. Thereupon  it  was  agreed  that  the 
case  should  be  reported  to  the  law  court  for 
decision  upon  so  much  of  the  evidence  as 
was  competent  and  legally   admissible. 

Argued  before  WIIITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAB,  CORNISH,  BIRD,  and 
HALEY,   JJ. 

John  E.  Nelson,  for  plaintiff.  Forrest 
Goodwin  and  White  &  (Tarter,  for  defendant 
Maine  CJentral  R.  Co.  Hugh  R.  Cliaplin,  for 
defendant  trustee. 
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SAVAGE,  J.  [1]  This  Is  an  action  on  the 
case  for  personal  Injuries.  At  tlie  conclusion 
of  the  plalntlfTs  evidence  the  presiding  jus- 
tice ordered  a  nonsuit,  to  which  order  excep- 
tions were  taken  and  allowed.  Thereupon 
by  agreement  of  the  parties  the  case  was  re- 
ported to  the  law  court  for  decision  upon  the 
evidence.  We  are  therefore  to  Inquire,  not 
whether  there  was  sufficient  evidence  to  re- 
quire the  case  to  be  submitted  to  a  jury,  as 
we  should  have  to  do  if  the  dase  were  heard 
upon  the  exceptions,  but  whether,  upon  all 
the  evidence,  giving  it  the  weight  and  eftect 
that  a  Jury  ought  to  give  It,  the  plaintiff  is 
entitled  to  a  verdict 

The  plaintiff's  Intestate,  Alfred  Tatro,  was 
in  the  employment  of  the  defendant,  and  at 
the  time  be  received  his  injuries  was  work- 
ing in  the  defendant's  freight  yard  at  the 
Northern  Maine  Junction.  He  was  assisting 
in  shifting  cars.  A  locomotive  was  attached 
to  a  train  of  six  or  seven  cars.  It  was  de- 
sired to  take  out  the  first  one  back  of  the 
locomotlTe.  It  was  undertaken  to  do  this  by 
"kicking"  l>ack  all  the  cars  in  the  rear  of  the 
first  car  onto  one  track,  and  then  switching 
the  first  car  onto  another  track.  By  this 
process,  after  the  locomotive  had  set  the 
train  in  motion  backwards,  and  while  It  was 
in  motion,  it  was  the  duty  of  Tatro  to  uncou- 
ple the  first  from  the  second  car  by  lifting 
or  operating  a  lever  rod  on  the  second  car. 
If  everything  worked  as  It  should,  this 
would  puU  the  pin  in  the  drawbar  between 
the  cars;  the  cars  would  thereby  become  un- 
coupled, and  the  cars  behind  the  first  one  (or 
in  front  of  it  as  they  were  going)  would 
proceed  along  the  track  by  their  acquired 
momentum.  Thus  they  would  be  "kicked 
back." 

This  accident  occurred  In  the  night  It 
was  very  dark.  Tatro  was  on  the  ground 
and  had  a  lantern.  He  gave  the  signal  to 
the  engineer  to  back  the  train.  Tliat  was 
the  last  seen  of  him  ontU  after  he  was  hurt. 
It  is  probable  that  he  undertook  to  uncouple 
the  cars,  and  in  some  way  slipped  or  fell 
under  them.  No  part  of  the  accident  was 
seen  by  anybody,  and  no  one  knows  what 
Tatro  was  doing  when  be  got  hurt  But 
wben  the  locomo^ve  got  back  to  where  he 
was,  It  was  found  that  he  had  been  run 
OTet,  and  his  left  thigh  crushed,  but  not  en- 
tirely cnt  off.  Examination  showed  that  the 
coupling  pin  which  Tatro  Is  supposed  to  have 
been  trying  to  lift  by  means  of  the  lever 
ttuck  fast,  so  that  the  lever  could  not  lift  It 
It  was  found  in  that  condition  after .  the 
accident 

[Z]  In  the  first  count  in  his  writ  the  plain- 
tiff alleges  that  the  coupling  was  defective, 
tbat  the  defendant  negligently  allowed  it  to 
be  so,  and  that  Tatro  was  Injured  by  reason 
of  the  defect  so  negligently  allowed  to  exist. 
In  the  second  count  It  is  alleged  that  Tatro 
was  young  and  inexperienced,  and  that  it 
was  the  dnty  of  the  defendant,  not  only  to 
funiah  him  with  reasonably  safe  appliances 


with  which  to  work,  but  also  to  warn  and  in- 
struct him  with  regard  to  the  perils  of  the 
work,  which  it  negligently  failed  to  do.  In 
argument  the  plaintiff  does  not  rely  strong- 
ly upon  either  of  these  counts.  It  Is  not 
necessary  to  consider  now  whether  the  de- 
fendant was  negligent  as  charged  in  these 
counts;  for  In  any  event  so  far  as  they  are 
concerned,  the  plaintiff  must  fail  upon  an- 
other ground.  The  rule  is  well  settled  in 
this  state  that,  when  a  plaintiff  seeks  to  re- 
cover for  injuries  caused  by  the  defendant's 
negligence,  the  burden  is  on  him  to  show 
affirmatively  that  no  want  of  due  care  on  his 
own  part  contributed  to  the  Injuries.  Mc- 
Lane  y.  Perkins,  92  Me.  39,  42  At).  255,  43 
L.  R.  A.  487;  Day  v.  Boston  &  Maine  R.  R., 
96  Me.  207,  62  AU.  771,  90  Am.  St  Rep.  335. 
If  there,  is  no  proof  either  way,  the  plaintiff 
cannot  recover.  It  is  Incumbent  on  the 
plaintiff  in  this  case  to  show  that  Tatro's 
own  negligence  did  not  contribute  to  his  in- 
jury. That  he  has  not  done,  and,  unfortu- 
nate as  It  may  be,  cannot  do.  No  one  saw 
the  accident,  and  there  is  nothing  In  the  case 
which  indicates  in  any  way,  In  what  manner, 
or  by  what  cause,  Tatro  got  under  the  car 
wheels;  and,  that  being  so,  it  is  useless  to 
speculate  as  to  how  it  might  have  happened. 
Therefore  the  suit  is  not  maintainable  un- 
der cither  of  the  first  two  counts. 

But  in  a  third  count  the  plaintiff  alleges 
that  Tatro  at  the  time  of  the  accident  was 
far  from  medical  aid,  and  that  by  reason  of 
the  accident  he  was  in  imminent  danger  of 
bleeding  to  death;  "that  the  exigency  made 
immediate  action  imperiously  necessary;  that 
It  thereby  became  the  obvious  and  impera- 
tive duty  of  the  defendant  to  procure  medi- 
cal aid  for  him  at  the  earliest  possible  mo- 
ment ;  that  the  defendant  assumed  said  duty 
and  undertook  its  fulfillment;  but  having  un- 
dertaken it  that  it  failed  to  use  due  care 
and  diligence  in  the  discharge  of  the  duty 
which  it  owed,  and  which  humanity  dictated, 
but  so  negligently  and  wantonly  performed 
said  duty  that  Tatro  lost  his  life  thereby, 
and  suffered  great  anguish  of  body  and 
mipd." 

Under  these  allegations,  and  upon  the 
proof,  the  plaintiff  contends,  first  that  "the 
strict  necessity  and  urgent  exigency  of  this 
case  placed  upon  the  defendant  the  duty  of 
caring  for  Tatro  after  his  injury  with  a 
proper  regard  for  his  safety  and  the  laws 
of  humanity";  and,  secondly,  that  "whether 
or  not  the  law  Imposed  upon  the  defendant 
the  duty  of  so  caring  for  him,  the  duty  was 
assumed  by  the  defendant,  and  having  been 
a^umed,  and  its  performance  actually  en- 
tered upon,  the  defendant  was  obliged  to  dis- 
charge the  duty  with  reasonable  care";  that 
it  performed  the  duty  negligently,  to  the  in- 
jury of  Tatro,  and  hence  is  liable  in  this 
action. 

[3]  We  do  not  find  it  necessary  to  consid- 
er or  determine  the  correctness  of  the  plain- 
tiff's propositions  of  law;   for,  assuming,  but 
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not  deddlng,  that  the  law  1b  as  claimed  by 
him,  we  think  the  action  cannot  be  anstalned 
upon  the  facts. 

The  facts  bearing  upon  this  branch  of  the 
case,  as  we  gather  them  from  the  evidence, 
are  these:  The  accident  occurred  at  about 
11 :26  o'clock  at  night,  and  at  a  place  In  the 
yard  nearly  half  a  mile  from  the  defendant's 
station  at  Northern  Maine  Junction.  The 
engineer  of  the  shifting  locomotive  at  once 
sent  his  fireman  and  a  brakeman  on  the  lo- 
comotive to  the  station.  They  reached  the 
station  and  notified  the  yardmaster  at  about 
11 :28  o'clock  that  Tatro  had  had  his  leg  cut 
off.  The  yardmaster  notified  the  train  dis- 
patcher at  Watervllle,  who  had  charge  of 
the  running  of  trains  upon  that  division,  and 
asked  for  orders  to  take  Tatro  from  North- 
em  Maine  Junction  to  Bangor,  a  distance  of 
about  five  miles.  Instead  of  ordering  the 
yardmaster  to  take  him  in,  the  train  dispatch- 
er ordered  him  to  send  Tatro  In  to  Bangor 
on  a  freight  train  which  was  Just  then  ar- 
riving at  Northern  Maine  Junction  from  the 
west,  and  which  had  the  right  of  way  as 
far  as  the  Bangor  yard.  This  freight  train 
took  Tatro  in  the  caboose,  and  left  the  North- 
em  Maine  Junction  yard  for  Bangor  at  11:45 
o'clock,  or  about  20  minutes  after  the  acci- 
dent A  brakeman  was  sent  with  Tatro. 
The  train  was  running  extra  from  Northern 
Maine  Junction,  and  consequently  had  to  flag 
through  the  Bangor  yard.  This  meant,  of 
course,  that  it  had  to  go  slowly  through  the 
yard.  How  long  it  took  to  make  the  nm  to 
the  Bangor  yard,  and  how  long  to  run 
through  the  yard  to  the  station,  Is  not  clear- 
ly shown.  'The  brakeman  estimates  that  it 
took  10, minutes  to  run  to  the  yard,  and  that 
they  were  delayed  at  the  semaphore  about 
20  minutes,  before  proceeding  through  the 
yard.  At  the  same  time  he  testified  that 
they  reached  the  Bangor  station  about  12 
o'clock.  We  think  it  was  probably  as  late  as 
12:05  or  12:10.  We  think  so,  because  Dr. 
Robinson  testifies  that  he  was  telephoned  to 
from  the  hospital,  as  we  understand  his  tes- 
timony, "at  midnight  or  a  little  after,"  and 
asked  to  go  to  the  hospital  to  attend  upon 
Tatro.  Also,  the  driver  of  the  hospital  am- 
bulance testified  that  he  was  telephoned  to, 
presumably  from  the  hospital,  to  go  to  the  sta- 
tion for  Tatro;  that  he  got  the  call  "right 
aroand  a  little  after  12  o'clock";  that  he  took 
10  to  15  minutes  to  harness  and  get  started, 
and  3  minutes  to  drive  from  the  stable  to  the 
station;  and  that  he  arrived  at  the  station  at 
12:25.  Necessarily  the  hospital  authorities 
had  been  communicated  with  before  they  tele- 
phoned to  the  doctor  and  the  ambulance  driv- 
er; and,  taking  the  whole  situation  into  ac- 
count, we  think  it  is  fair  to  assume  that  the 
hospital  was  notified  after  Tatro  reached  the 
Bangor  station.  Meanwhile  Tatro  had  been 
placed  in  the  baggage  room.  Although  the  en- 
gineer at  the  Northern  Maine  Junction  yard 
had  bound  a  bell  cord  around  his  leg  as  tightly 
as  he  could  to  prevent  hemorrhage,  be  was 


losing  blood  and  growing  weaker.  Dr.  Holt 
had  been  sent  for,  bat  by  whom  It  does  not 
appear.  He  arrived  at  the  station  about  20 
or  25  minutes  after  Tatro  did,  bat  not  until 
after  the  ambulance  arrived.  For  some  rea- 
son, not  explained  In  the  testimony,  Tatro 
was  not  pat  Into  the  ambulance  until  20  or 
25  minutes  later.  But  finally,  after  he  had 
lain  In  the  baggage  room  from  between  three- 
quarters  of  an  hour  to  an  hour,  he  was  taken 
to  the  hospital.  There  his  leg  was  amputat- 
ed. He  died  at  4:45  that  morning,  from 
"shock  and  hemorrhage." 

This  is  an  unsatisfactory  account  of  what 
happened  after  Tatro  reached  Bangor — ^un- 
satisfactory, because  as  to  most  of  the  points 
of  time  we  have  to  rely  upon  the  mere  esti- 
mates of  witnesses,  and  estimates  not  entire- 
ly harmonious.  But  the  foregoing  statement, 
made  after  a  close  scrutiny  of  such  evidence 
as  we  have,  represents  our  conclusions. 

It  appears,  then,  that  about  20  or  25  min- 
utes after  Tatro  reached  the  Bangor  station 
a  reputable  surgeon  and  an  ambulance  pro- 
cured by  some  one  were  In  attendance,  and 
there  seems  to  be  no  ground  for  charging  neg- 
ligence upon  the  defendant  after  that  Nor 
do  we  think  that  the  defendant  is  chargeable 
with  negligence  after  the  train  reached  the 
station,  if  within  20  or  25  mhiutes,  at  the 
midnight  hour,  a  surgeon  and  an  ambulance 
had  been  procured.  That  would  seem  to 
Indicate  reasonable  diUgeooe,  especially  tf, 
as  appears  to  be  probably  true,  the  hospital 
authorities  were  set  to  work  Immediately 
after  the  arrival  of  the  train.  The  hospital 
had  surgeons,  and  it  had  an  ambulance ;  and 
If,  upon  call,  the  hospital  authorities  un- 
dertook to  care  for  Tatro,  and  their  acts  In- 
dicate that  they  did,  we  think  the  defendant 
was  Justified  in  relying  upon  such  an  under- 
taking, and  would  not  be  liable  for  any  such 
delays  in  reaching  Tatro  as  are  shown  In 
this  case.  And  In  point  of  fact  we  are  Im- 
pressed with  the  belief  that.  If  there  was  any 
unreasonable  delay  in  Bangor,  the  delay  was 
that  of  the  ambulance  driver,  for  which  the 
defendant  is  not  responsible. 

So  much  relates  to  negligence  after  the 
train  reached  the  Bangor  station.  But  the 
plaintiff  contends  that  reasonable  care  and 
diligence  required  the  defendant  to  send 
Tatro  immediately  to  Bangor,  where  he  could 
receive  surgical  and  hospital  treatment  and 
particularly  so  to  arrange  the  use  of  its 
tracks  that  there  should  be  no  delay  in  run- 
ning through  the  Bangor  yard.  It  is  also 
contended  that  the  defendant  should  have 
telegraphed  from  Northern  Maine  Junction 
to  Bangor  and  had  a  surgeon  and  an  am- 
bulance in  attendance  when  Tatro  arrived 
there.  It  Is  doubtless  true  that,  if  the  train 
which  bore  Tatro  could  have  run  through  the 
Bangor  yard  without  -delay,  it  would  have 
reached  the  Bangor  station  at  about  12 
o'clock ;  and  If  a  surgeon  and  ambulance  had 
then  been  in  attendance  he  might  have  been 
saved  about  a  half  hour  of  safferlng.    Since 
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there  can  be  no  recovery  for  loss  of  life,  that 
Is  the  extent  of  the  defendant's  liability  In 
any  event. 

[4]  It  Is  shown  that  the  extra  freight 
which  took  Tatro  could  reach  Bangor  In  less 
time  than  It  would  take  to  make  up  a  special 
and  send  It  In,  so  no  fault  can  be  attributed 
to  the  def^idant  for  sending  him  In  on  the 
freight.  It  Is  not  shown  what  other  efforts, 
If  any,  the  defendant  made  to  get  him  into 
Bangor  station  quickly,  nor  whether,  In  the 
limited  time.  It  was  possible  to  get  a  clear 
track  through  the  Bangor  yard.  The  burden 
of  showing  a  negligent  lack  of  effort,  and  the 
consequent  Injury  to  Tatro,  Is  upon  the  plain- 
tiff. That  burden  Is  not  sustained.  From  the 
mere  fact  that  the  train  was  delayed  prob- 
ably from  10  to  20  minutes  In  passing  through 
the  yard,  we  do  not  think  It  can  properly  be 
inferred  that  the  delay  was  due  to  the  neg- 
ligence of  the  defendant.  Even  a  slight 
famlUarlty  with  a  large  railroad  freight 
yard  at  night,  with  making  up  trains,  shift- 
ing trains,  dispatching  trains,  shows  that 
such  an  Inference  would  be  mere  guesswork, 
a  choice  among  possibilities. 

Lastly,  did  due  care  and  diligence  require 
the  defendant  to  telegraph  ahead  to  Bangor 
for  a  surgeon  and  ambulance?  We  feel  con- 
strained to  answer  the  question  in  the  nega- 
tive^ Bangor  was  only  about  6  miles  distant. 
A  train  started  to  carry  Tatro  there  within 
20  minutes  after  be  was  hurt  The  hospital 
ambulance  was.  It  seems  within  3  minutes' 
drive  from  the  station.  The  case  does  not 
show  that  the  presence  of  a  surgeon  at  the 
station  was  necessary,  though  It  may  have 
been  useful.  So  far  as  appears,  Tatro  might 
have  been  taken  to  the  hospital  as  soon  as 
the  ambulance  arrived.  With  such  expecta- 
tions of  obtaining  speedy  surgical  help  as 
the  defendant's  servants  might  reasonably 
have  in  such  a  dty  as  Bangor,  under  the  con- 
ditions which  existed  there,  we  do  not  think 
that  failure  to  telegraph  should  be  regarded 
as  want  of  reasonable  care.  Nor,  in  saying 
this,  do  we  overlook  the  urgency  of  the  slt- 
oatlon.  The  defendant.  Indeed,  In  argument 
contends  that  it  is  not  shown  by  the  evi- 
dence that  its  servants  did  not  telegraph, 
and  therefore  that  the  plaintiff  must  fail  on 
this  ground  from  lack  of  proof.  But  we  have 
assumed  that  they  did  not  telegraph. 

We  do  not  discover  any  valid  ground  up- 
«n  which  the  plaintiff  can  recover. 

Judgment  for  the  defendant 


TONNS  et  aL  v.  COLLINS. 

^Coort  of  Appeals  of  Maryland.    June  23,  1011.) 

1.  Attachment  (|  206*)— Pboceedinos  to  BJn- 
lOBcB— Summons. 

Under  Code  Pub.  Gen.  Laws  1904,  art  9, 
I  3S,  relating  to  attachments  on  original  pro- 
MBs  for  fraud,  providing  for  a  writ  of  snm- 
OMiit,  that  the  action  shall  be  institated  either 


in  the  county  where  defendant  resides,  or  where 
the  property  to  be  attached  may  be  found,  but, 
it  the  action  be  instituted  in  any  county  other 
than  that  wherein  the  defendant  resides,  the 
writ  of  summons  against  defendant  shall  be 
directed  to  the  sheriff  of  the  county  wherein  he 
resides,  the  failure  to  issue  the  writ  to  the 
county  where  defendant  resides  is  not  fatal 
to  the  court's  jurisdiction  of  the  attachment 
proceedings,  where  defendant  was  actually  serv- 
ed in  the  county  in  which  the  property  was 
situated,  on  a  writ  directed  to  the  sheriff  of 
that  county. 

[E3d.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  f  |  664-670 ;   Dec.  Dig.  §  206.»] 

2.  Attachmbnt  ((  80*)— Pbocbkdiitgs  to  Pbo- 
CUBB— AFFiDAvrrs— Time  or  Makiko. 

That  the  affidavit  on  which  an  attachment 
is  based  had  been  filed  in  an  attachment  suit 
between  the  same  parties  a  year  previously, 
and  withdrawn  from  that  case  for  use  in  the 
present  proceeding,  does  not  affect  the  validity 
of  the  present  attachment  though  the  better 
practice  would  have  been  to  file  a  new  affidavit. 
[E^.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  i  208;    Dec.  Dig.  i  88.*] 

Appeal  from  Circuit  Court,  Wicomico 
County. 

Action  by  Paul  M.  Tonns  and  another 
against  William  H.  Collins.  From  a  Judg- 
ment for  defendant  plaintiffs  appeal.  Re- 
versed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  URNER,  and  STOCK- 
BRIDGE,  JJ. 

A.  P.  Barnes  and  Joseph  L.  Bailey,  for  ap- 
pellants.   John  H.  Handy  and  Wm.  G.  Ker- 

bln,  for  appellee. 

URNER,  J.  An  attachment  on  original 
process  for  fraud  was  Issued  out  of  the  dr-- 
cnlt  court  for  Wicomico  county  at  the  suit 
of  the  appellants,  and  was  levied  upon  cer- 
tain personal  property  of  the  appellee  in 
that  coimty.  After  special  appearance  for 
the  purpose,  the  appellee  moved  to  quash  the 
attachment,  upon  the  grounds,  first,  that  no 
writ  of  summons  against  him  was  directed 
to  the  sheriff  of  Worcester  county,  where  he 
actually  resides,  and,  secondly,  that  the  affi- 
davit upon  which  the  attachment  issued  was 
Invalid  because  of  having  been  made  a  long 
tune  before  it  was  used  In  the  suit  The 
motion  was  supported  by  affidavit,  but  no 
evidence  appears  to  have  been  adduced.  It 
may  be  gathered,  however,  from  the  record 
that  the  fact  of  the  defendant's  nonresidence 
In  Wicomico  county  was  practically  conced- 
ed. The  attachment  was  quashed,  and  Judg- 
ment entered  for  the  defendant  It  is  the 
action  thus  taken  by  the  court  below  that 
is  presented  for  our  review  upon  this  appeal. 

[1]  It  appears  that  at  the  institution  of 
the  attachment  proceeding  a  direction  in 
writing  was  given  to  the  clerk  of  the  circuit 
court  for  Wicomico  county  to  issue  "sum- 
mons to  be  served  on  the  defendant,  and  to 
send  a  copy  of  the  short  note  to  be  set  up  at 
the  courthouse  door."  Upon  the  approval 
of  the  bond,  the  writs  of  attachment  and 
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summons  were  Issued  by  the  clerk  to  the 
sheriff  of  the  same  connty.  The  former  writ 
was  levied  upon  the  property  already  refer- 
red to,  and  the  latter  was  served  upon  the 
defendant,  who  was  In  Wicomico  county  at 
the  time.  The  contention  Is  that,  although 
the  defendant  was  actually  summoned  to 
appear  to  the  plaintiff's  suit,  yet,  inasmuch 
as  the  writ  of  summons  was  not  directed  to 
the  county  of  the  defendant's  residence,  the 
court  was  without  jurisdiction  to  entertain 
the  proceeding. 

Section  38  of  article  9  of  the  Code  of  Fut>- 
lic  General  Laws,  relating  to  attachments 
of  this  character,  provides  that:  "There 
shall  be  issued  with  every  attachment  Issued 
under  the  provisions  of  the  two  preceding  sec- 
tions, a  writ  of  summons  against  the  defend- 
ant, as  is  usual  in  actions  at  law.  The  action 
shall  be  instituted  either  in  the  county  where 
the  defendant  resides  or  where  the  property 
proposed  to  be  attached  may  l>e  located  or 
found,  or  where  the  proposed  garnishee  re- 
sides; but  if  the  action  be  instituted  in  any 
county  other  than  that  wherein  the  defend- 
ant resides  the  writ  of  summons  against  the 
defendant  shall  be  directed  to  the  sheriff  of 
the  county  wherein  the  defendant  resides,  re- 
turnable to  the  court  in  which  the  action 
shall  be  brought." 

It  has  been  held  by  this  court  that:  "The 
object  of  an  attachment  Is  to  secure  the  ap- 
pearance of  the  defendant  by  the  seizure 
of  his  property  (Barney  v.  Patterson,  6  Har. 
&  J.  182),  and  to  subject  that  proper^  to  the 
payment  of  the  debt"  Johnson  t.  Stodc- 
•bam,  89  Md.  376,  43  Atl.  943.  The  proceed- 
ing is  in  rem,  so  far  as  the  property  is  con- 
cerned. Until  jurisdiction  of  the  defendant 
Is  obtained  by  summons  or  voluntary  appear- 
ance, there  can  be  no  judgment  in  personam, 
but  the  action,  if  validly  instituted,  may 
nevertheless  proceed  against  the  property  at- 
tached. Coward  v.  DiUinger,  66  Md.  59; 
Johnson  v.  Stockliam,  supra.  In  the  case 
before  us,  if  the  summons  had  been  sent  to 
the  sheriff  of  Worcester  county,  and  had 
failed  of  service  because  of  the  absence  of 
the  defendant  in  Wicomico  county,  it  is 
dear,  under  the  authorities  cited,  that  this 
would  not  have  affected  the  jurisdiction  of 
the  court  in  which  the  attachment  v«^s  is- 
sued to  entertain  the  writ,  and  to  proceed  to 
a  judgment  of  condemnation. 

The  practical  question  to  be  determined 
here  is  whether  a  summons  and  actual  serv- 
ice in  the  county  in  which  the  suit  is  brought 
shall  be  held  less  effective  to  support  juris- 
diction than  a  futile  summons  directed  to 
the  county  of  the  defendant's  residence.  In 
our  judgment,  to  sustain  as  jurisdictional 
the  objection  we  are  considering,  under  the 
drcumstances  of  this  case,  would  require  an 
unnecessarily  strict  construction  of  the  stat- 
utory provisions  on  the  subject,  and  would 
produce  a  result  opposed  to  their  manifest 
spirit  and  purpose.  When  a  defendant  in 
such  a  proceeding  can  be  reached,  and  is  in 


fact  served,  with  process  In  the  connty  In 
which  the  attachment  is  Issued,  and  to 
which  the  writ  of  summons  is  to  be  return- 
ed, there  is  no  possible  prejudice  that  he  can 
sustain  from  the  mere  omission  to  send  a 
subpoena  to  the  county  of  his  domicUe.  The 
statute  does  not  make  it  necessary  that  the 
suit  should  be  brought  in  the  defendant's 
home  county.  But,  where  the  proceeding  is 
instituted  in  a  county  in  which  he  lias  prop- 
erty, but  does  not  reside,  provision  is  made 
for  the  Issuance  of  a  summons  in  the  way 
most  likely  to  accomplish  the.  ordinary  pur- 
pose of  such  a  writ  When  the  whole  object 
of  this  requirement  has  been  gratified  by 
the  actual  and  regular  service  of  a  formal 
subpoena,  granted  by  the  court  whose  juris- 
diction is  invoked,  it  would  seem  unduly 
technical  to  quash  the  attachment  simply  on 
the  ground  that  the  summons  was  not  sent 
to  a  different  county.  It  has  been  held  that 
a  substantial  compliance  with  the  terms  of 
the  statute  is  sufiiclent  to  give  the  court 
jurisdiction  (Oonby  v.  Porter,  80  Md.  402,  31 
Atl.  324:  Evesson  v.  Seiby,  32  Md.  346);  and 
the  general  policy  of  the  law  is  indicated  In 
a  liberal  provision  for  amendments,  "so  that 
all  attachment  cases  may  be  tried  on  their 
real  merits  and  the  purposes  of  justice  sub- 
served," and  in  the  declaration  that  no  snch 
proceeding  shall  "be  quashed  or  set  aside 
for  any  defect  In  mere  matter  of  form." 
Code,  art  9,  S  28.  We  are  clearly  of  the 
opinion  that  the  jurisdiction  of  the  court  in 
this  case  should  be  sustained,  as  against  the 
objection  we  liave  discussed. 

This  condusion  is  not  at  aU  in  conflict 
with  the  principle  of  the  decisions  of  this 
court,  enforcing  the  due  observance  of  the 
requirement  of  the  issuance  of  a  capias  for 
the  defendant  and  a  copy  of  the  short  not^ 
to  be  set  up  at  the  courthouse  door,  in  at- 
tachment suits  against  nonresident  and  atv 
sconding  debtors.  Stone  T.  Magruder,  10 
6111  &  J.  383,  32  Am.  Dec.  177;  Campbell  v. 
Webb,  11  Md.  481.  There  is  a  material  dis- 
tinction between  an  actual  service  of  the 
writ  of  summons  in  the  manner  shown  by 
this  record,  and  the  failure  to  issue  any  writ 
at  all. 

[2]  The  second  ground  of  objection  may  be 
disposed  .of  briefly.  It  is  covered  by  the  case 
of  Hadden  y.  Linville,  86  Md.  234,  38  AU. 
37,  900.  In  that  case  a  motion  was  filed  to 
quash  the  attachment,  because  the  affidavit 
appeared  to  have  been  made  several  months 
prior  to  the  time  of  suing  out  the  writ.  The 
attachment  was  against  a  nonresident  and 
the  court  held  that  the  act  did  not  intend 
that  the  affidavit  must  necessarily  be  made 
at  or  near  the  time  of  the  institution  of  the 
suit,  and  did  not  direct  that  it  should  be 
made  within  a  reasonable  time.  It  is  pro- 
vided by  section  4  of  article  9  of  the  Code 
that  an  attachment  of  that  kind  shall  not 
issue,  "unless  there  be  an  affidavit"  etc.; 
while  with  respect  to  a  case  like  the  present 
the  provision  is  that,  "before  any  such  writ 
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of  attachment  shall  be  Issued,"  an  afiBdavlt 
shall  be  filed  In  form  and  effect  as  prescrib- 
ed. Article  9,  I  36.  The  conclusion  of  the 
court  In  the  case  cited  was  that  the  dlyer- 
gence  of  dates  between  the  affidavit  and 
the  attachment  did  not  in  Itself  affect  the 
qaestlon  of  Jurisdiction.  It  was  said,  in 
reference  to  the  suggestion  that  the  affidavit 
should  be  made  within  a  reasonable  time: 
"If  this  construction  of  the  statute  be  in- 
sisted on,  it  may  be  asked  by  what  facts  and 
circumstances  is  the  reasonableness  of  the 
time  to  be  determined?  Is  it  to  depend  on 
distance,  facility  of  intercommunication,  dil- 
igence, or  the  vicissitudes  of  the  weather?" 
'A  Jurisdictional  question,  above  all  others," 
said  the  court,  quoting  with  approval  from 
Wilson  V.  Arnold,  5  Mich.  104,  "should  not 
be  left  in  so  much  uncertainty." 

In  the  case  at  bar,  it  is  stated  by  both  the 
appellant  and  appellee  in  their  briefs  that 
the  affidavit  in  question  had  been  filed  In  an 
attachment  suit  between  the  same  parties, 
brought  about  a  year  previously,  in  Worces- 
ter county.  It  was  withdrawn  from  that 
case  for  use  in  the  present  proceeding.  While 
the  period  intervening  between  the  making 
of  the  affidavit  and  the  institution  of  the 
pending  suit  was  considerable,  and  while  the 
proper  practice  would  have  been  to  file  a 
new  affidavit,  the  irregularity  is  not  Juris- 
dictional, and  we  must  overrule  the  objec- 
tion which  has  been  Interposed  on  this 
ground. 

The  learned  court  below  erred  In  granting 
the  motion  to  quash  and  giving  Judgment 
for  the  defendant,  and  its  action  will  there- 
fore be  reversed,  and  the  cause  remanded, 
to  the  end  that  there  may  be  a  trial  on  the 
merits. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant, and  cause  remanded. 


PALMEINBERG  et  al.  v.  TURK. 

(Gonrt  of  Appeals  of  Maryland.    June  22, 
1911.) 

Appxai.  and  Bkbob  ({  361*)— Mode  of  Ap- 

FEAI.. 

An  appeal  from  an  order  striking  out  a 
jndpment  of  fiat,  in  scire  facias  proceedings  to 
revive  a  prior  judgment,  taken  merely  by  an 
order  to  the  clerk  to  "enter  an  appeal  in  this 
case,"  was  unsustainable,  as  not  taken  by 
formal  exception  or  by  petition  addressed  to 
th«  court,  designating  the  points  or  questions 
of  law  by  which  the  party  feels  himself  ag- 
grieved. 

lEi.  Note. — ^S\>r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  1941-1959;  Dec.  Dig.  § 
361.*] 

Appeal  from  Baltimore  City  Court;  Thos. 
Ireland  Elliott,  Judge. 

Action  by  Raymond  P.  Palmenberg  and 
another,  trading  as  J.  R.  Palmenberg's  Sons, 
■gainst  Simon  Turk.  From  an  order  granting 
a  motion  to  strike  out  a  Judgment  of  flat, 
plaintiffs  appeal.    Dismissed. 


Argued  before  BOYD,  0.  X,  and  BRIS- 
COE, PEARCB,  BURKE,  URNER,  and 
STOCKBRIDGE,   JJ. 

R.  Howard  Bland,  for  Appellants.  James 
McEvoy,  Jr.,  for  appellee. 

STOCKBRIDGE,  J.  The  appellants,  plain- 
tiffs below,  recovered  a  Judgment  against 
the  defendant  in  November,  1893,  and  in  Oc- 
tober, 1905,  caused  a  writ  of  scire  facias  to 
be  Issued  upon  it.  After  two  returns  of 
nihil,  a  Judgment  of  flat  was  entered  In 
course  in  January,  1906.  In  December,  1909, 
a  motion  was  filed  to  strike  out  the  Judg- 
ment of  flat,  upon  the  grounds  of  surprise, 
lack  of  notice  of  the  scire  facias  proceeding, 
and  the  discharge  of  the  defendant  in  April, 
1900,  under  proceedings  in  the  bankrupt 
court  This  motion  was  granted  and  the 
Judgment  of  flat  stricken  out  on  December 
12,  1910.  Upon  the  following  day,  this  order 
was  flled:  "Mr.  Clerk:  Enter  an  appeal  in 
this  case." 

A  motion  has  been  made  to  dismiss  the 
appeal  upon  two  grounds:  That  it  was  not 
taken  in  the  mode  required  by  the  rules  of 
this  court,  and  because  the  record  fails  to 
show  what  points  or  questions  were  decided 
by  the  court  below. 

The  record  flled  here  consists  only  of  the 
docket  entries,  the  petition  to  strike  out  the 
Judgment,  the  order  of  court  on  the  petition, 
and  the  order  for  appeal  already  quoted. 
The  rules  of  this  court  point  out  two  meth- 
ods by  which  appeals  may  be  taken  in  cases 
at  law;  one  by  formal  exception,  the  other 
by  a  "petition  addressed  to  the  court  in 
which  the  case  was  tried,  plainly  designat- 
ing the  points  or  questions  of  law  by  which" 
the  party  appealing  feels  aggrieved;  and  the 
rule  further  provides  that  "no  point  not  thus 
designated  shall  he  heard  or  determined" 
by  this  court  Rule  1,  80  AU.  vlil.  Neither 
of  the  methods  specified  In  the  rules  were 
adopted  in  this  case. 

The  petition  to  strike  out  the  Judgment 
contained  certain  allegations  of  facts,  and 
therefore  the  present  appeal  comes  directly 
within  the  decision  in  Baltimore  City  v.  Aus- 
tin, 95  Md.  94,  51  Ati.  826,  where  it  was 
said:  "It  is  quite  manifest  that  whether  the 
Judgment  of  the  court  below  was  correct 
depends  upon  facts  which  must  have  been 
in  evidence  before  that  court  *  *  *  In 
the  absence  of  this  evidence  from  the  record 
here,  this  court.  If  it  undertook  to  review 
the  action  of  the  court  below  as  respects 
the  merits  of  the  proposition  of  law  that 
court  bad  before  it  would  be  proceeding  up- 
on grounds  altogether  conjectural  or  hypo- 
thetical. In  such  a  state  of  case,  this  coturt 
cannot  review  the  action  of  the- lower  court 
uiran  the  merits  of  the  case  here  on  appeal; 
nor  is  there  any  other  question  oi!  law  ap- 
pearing from  the  record  for  this  court  to 
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decide."  To  the  same  effect  are  tbe  cases 
of  Hollowell  T.  Miller,  17  Md.  308,  and  Cock- 
ey  T.  Ensor,  43  Md.  266. 

The  motion  to  dismiss  this  appeal  will 
therefore  be  granted,  costs  to  be  paid  by 
the  appellants. 

Appeal  dismissed,  with  costs. 


DD  BEIARN  et  al.  ▼.  DB  OALARD  DB  BRAS- 
SAG  DE  BEARN,  Count  and  Prince 
of  Beam  and  Chalais. 

(Court  of  Appeals  of  Maryland.    June  22, 
1011.) 

Attachwsitt  (I  62*)  —  Jurisdiction  —  Aiding 

Attachment. 

Where  bonds  may  not  be  reached  by  at- 
tachment against  a  debtor  because  they  are  reg- 
istered in  the  names  of  others,  equity  has  no 
power  to  change  the  registration  at  the  in- 
stance of  attaching  creditors  merely  to  malce  the 
bonds  subject  to  attachment,  in  the  alraence  of 
fraud  or  some  ground  of  equity  jurisdiction. 

[E}d.  Note.— For  other  cases,  see  Attachment, 
Dec  EHg.  §  62.*} 

Cross-Appeal  from  Circuit  Court  No.  2  of 
Baltimore  City;   James  P.  Gorter,  Judge. 

Action  by  Louis  Elie  Joseph  Henry  de 
Galard  de  Brassac  de  Beam,  Count  and 
Prince  of  Beam  and  Chaiais  against  Ross 
R.  Wlnans  and  others.  In  which  Francois  de 
Beam  and  others  filed  a  cross-petition. 
From  an  order  sustaining  a  demurrer  to  the 
cross-petition,  the  cross-petltionera  appeal. 
Affirmed. 

See,  also,-  81  AtL  223. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  BURKE,  PATTISON,  and 
URNEB,  JJ. 

J.  Kemp  Bartlett,  for  appellants.  Maurice 
Leon  and  Arthur  George  Brown,  for  appellee. 

BURKE,  J.  This  is  an  appeal  from  an 
order  of  circuit  court  No.  2  of  Baltimore 
city,  passed  on  the  9tb  day  of  December, 

1910,  sustaining  a  demurrer  to  the  cross-pe- 
tition of  the  appellant,  filed  In  the  cause  on 
October  27,  1910. 

Tbe  circumstances  under  which  thie  cross- 
petition  was  filed  are  fully  stated  in  the 
opinion  of  Chief  Judge  Boyd,  filed  April  6, 

1911,  in  the  case  of  Prince  de  Beam  r.  Wl- 
nans et  al.,  80  Atl.  1071.  After  referring  at 
some  length  to  the  prior  controversies  over 
the  bonds  Involved  in  this  case,  and  to  the 
pending  attachments,  and  also  to  the  petition 
of  the  Prince,  filed  October  21,  1910,  the 
opinion  proceeds  as  follows:  "The  attaching 
creditors  filed  an  answer  and  a  cross-peti- 
tion, in  which  they  alleged  that  the  appel- 
lant had  filed  In  the  Court  of  Appeals  a  pe- 
tition praying  that  the  lower  court  should  be 
directed  to  forthwith  sign  an  order  turning 
over  to  him  or  bis  solicitor  and  attorney  in 
fact  the  bonds  referred  to,  but  that  said  peti- 
tion was  dismissed  by  this  court,  and  that 


he  then  took  an  appeal  to  this  court  from  tbe 
decree  of  June  6th.  They  also  alleged  that 
tbe  attachments  were  stUl  pending.  A  de- 
murrer to  the  cross-petition  was  sustained; 
and  hence  it  will  be  unnecessary  to  discuss 
that  at  length,  further  than  to  say  that  the 
learned  Judge  who  sustained  the  demurrer, 
but  also  dismissed  the  petition  of  the  appel- 
lant, filed  an  opinion  in  which,  as  well  as  in 
the  orders  passed  by  him,  he  gave  the  rea- 
sons which  induced  him  to  adopt  the  course 
pursued  by  him. 

As  to  the  demurrer,  he  took  the  position 
that,  if  the  effect  of  the  decision  of  this 
court  in  111  Md.  434,  74  Atl.  626,  was  to 
make  the  bonds  subject  to  attacliment,  there 
was  no  occasion  for  a  court  of  equity  granting 
the  relief  sought  In  the  cross-petition;  and, 
if,  on  tbe  other  hand,  they  were  not  in  such 
condition  as  to  be  subject  to  attachment,  and 
In  order  to  make  them  so  It  was  necessary 
for  a  court  of  equity  to  change  or  modify 
them,  then,  in  bis  opinion,  that  court  had  no 
power  to  change  the  form  of  property,  so  as 
to  make  it  subject  to  attachment,  when  it 
was  not  subject  to  attachment  In  Its  present 
form,  and  should  not  aid  the  statutory  rem- 
edy of  attachment  by  altering  the  form  of 
property.  In  the  cross-petition,  the  attaching 
creditors  had  asked  the  court  to  pass  an  or- 
der declaring  the  distribution  and  registra- 
tion of  the  bonds  In  the  names  of  the  Infant 
children  to  be  Illegal,  Invalid,  and  of  no  ef- 
fect; that  the  bonds  be  brought  Into  that 
court  by  the  American  Bonding  Company 
and  Alexander  Brown  tc  Sons,  but  that  they 
should  not  he  taken  from  the  custody  of  said 
American  Bonding  Company  and  Alexander 
Brown  ft  Sons  pending  the  determination  of 
the  attachment  suit,  and  that  when  th^ 
were  brought  into  that  court  that  the  clerk 
make  upon  each  of  them  an  indorsement  as 
follows:  "Registration  In  name  of  Henry 
Ross  Joseph  Gaston  de  Galard  de  Beam  or 
Beatrice  Neva  Marie  Ceclle  de  Galard  de 
Beam,  as  the  case  may  be,  Is  hereby  canceled 
by  order  of  the  circuit  court  No.  2  of  Balti- 
more city,  bearing  date  the  day  of 

-,  1910,  In  the  cause  of  de  Beam  v. 


Wlnans  et  al." 

Tbe  cross-petition  clearly  showed  that  the 
object  of  the  petitioners  in  having  such  an 
order  passed  was  to  enable  them  to  reach 
the  bonds  by  the  attachments,  or  at  least  to 
remove  what  was  supposed  to  be  an  obstacle 
In  their  way  of  so  reaching  them.  The  only 
possible  standing  they  have  In  a  court  of 
equity  Is  as  Interveners  for  the  benefit  of 
their  attachments,  as  they  have  no  interest 
in  the  bonds,  excepting  as  they  claim  to  have 
as  attaching  creditors.  Under  such  circum- 
stances, we  think  the  court  was  right  In  re- 
fusing to  take  the  action  prayed  for  In  that 
cross-petition,  merely  for  the- purpose  of  aid- 
ing the  attachment  The  cases  of  Harper  v. 
Clayton,  84  Md.  346,  36  AU.  1083,  35  L.  R.  A. 
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211.  S7  Am.  St  Rep.  407,  and  Frederick 
Cotmty  Bank  t.  Sbafer,  87  Md.  S4,  30  Atl. 
320,  together  with  Judge  Pearce's  opinion  In 
the  other  cajse,  sufficiently  show  the  position 
this  court  has  taken  on  such  questions  to 
avoid  the  necessity  of  dtlng  others.  As  was 
said  In  Harper  v.  Clayton,  "a  court  of  equity, 
however  broad  and  far  reaching  Its  powers 
are,  cannot  create  rights,  not  before  existing 
at  law,  and  then  take  Jurisdiction  to  pass 
upon  and  enforce  them  because  the  law  af- 
fords no  remedy."  In  other  words,  if  these 
bonds  could  not  be  reached  by  the  attach- 
ments, by  reason  of  the  fact  that  they  were 
registered  in  the  names  of  the  children,  then. 
in  the  absence  of  fraud  or  some  ground  of 
equity  Jurisdiction,  a  court  of  equity  has  no 
power  to  change  or  strike  out  the  registra- 
tion of  them,  at  the  instance  of  the  attadi- 
Ing  creditors,  simply  for  the  purpose  of  mak- 
ing them  subject  to  attachment;  and,  if  they 
are  already  subject  to  attachment,  then,  as 
Judge  Oorter  well  said,  "there  is  no  occasion 
for  saeh  relief." 

In  view  of  what  was  said  tn  that  part  of 
the  opinion  aboye  quoted,  we  see  no  necessity 
for  any  further  discussion  of  the  questions 
presented  by  this  appeal,  and,  for  the  reasons 
stated  by  Judge  Boyd,  the  order  appealed 
from  will  be  affirmed. 

Order  affirmed,  with  costi. 


DB    BEIARN    et    al.    y.    DE    GALARD    DB 

BBASSAC  DE  BEARN,  Count  and 

Prince  of  Beam  and  Chalais. 

Court  of  Appeals  of  Maryland.    June  22,  1911.) 

1.  Attachvent    (i    227*)— Vauditt— Objbo- 

noiis. 

A  father,  in  contemplation  of  the  marriage 
of  hia  daughter,  executed  a  deed  conyeying 
railroad  mortgage  bonds  in  trust  to  apply  the 
income  to  the  daughter  for  life,  and  to  dispose 
of  the  fond,  on  the  daughter's  death,  as  directed 
bj  her  will.  The  daughter  executed  a  will, 
leaylng  all  lier  property  to  her  husband.  The 
Till  was  admitted  to  probate,  and  the  lower 
court  enoneouBly  awarded  to  the  husband  one- 
third  of  the  bonds  in  his  own  right  and  two- 
thirda  as  guardian  of  bis  two  infant  children, 
instead  of  ciTlng  the  husband  absolute  title  to 
all  the  bonds,  and  the  bonds  were  registered  In 
the  name  of  the  children  and  placed  in  the 
custody  of  a  third  person.  Held,  that  the 
bonda,  attached  by  creditors  of  the  husband, 
should  not  be  leleaaed  from  attachment  on  the 
fionnd  that  the  court  could  not  render  a  judg^ 
meat  under  which  the  bonds  could  be  sold  under 
execation  with  safety  to  the  third  penon,  and 
the  action  of  the  court  in  giving  the  husband 
absolute  title  should  be  without  prejudice  to 
the  ri^ta  of  the  attaching  creditors. 

rEdi.  Note.— For  other  cases,  see  Attachment, 
Dec  rug.  f  227.*] 

Z  AtTACHlCtNT   (I  232*)— 4»B0PiaTT    ST7BJBCr 

ro—STATOTta. 

Code  Pub.  Gen.  Laws  1904,  art  9,  {  18, 
pioyides  that  attachment  may  be  laid  on  any 
mtereot  which  defendant  has  in  the  debts  of 
any  corporation,  end  that  the  o£Scer  in  lay- 
ing the  attachment  must  comply  with  article 
23,   sections  391-401   of   which   are  applicable 


only  to  domestic  corporations,  and  were  repeal- 
ed by  Laws  1906,  c.  240,  which  makes  provi- 
sion for  the  attachment  of  shares  of  domestic 
corporations,  but  is  silent  on  the  subject  of 
debts  of  corporations.  Held,  that  article  9,  | 
18,  does  not  justify  the  release  of  an  attach- 
ment of  registered  railroad  mortgage  bonds  of 
foreign  railroad  corporations,  on  the  ground 
that  the  officer  holding  the  attachment  failed  to 
comply  with  article  23  in  laying  it. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  §  232.*] 

3.  Attachment  (i  62*>— "Pbopebtt"  Subject 
TO — Statutes. 

Railroad  mortnige  bonds,  constituting  the 
absolute  property  of  a  debtor,  but  registered  in 
the  names  of  his  infant  children  and  deposited 
with  a  third  person,  were  attached  by  creditors. 
The  court  had  jurisdiction  over  the  debtor  and 
his  infant  children,  and  could  at  any  time  ac- 
quire jurisdiction  over  the  third  person.  The 
bonds  were  payable  outside  the  state  by  foreign 
corporations.  Held,  that  the  l>onds  were  "prop- 
erty," within  Code  Pub.  Gen.  Laws  1904,  art. 
0,  §  10,  declaring  that  any  kind  of  property  be- 
longing to  defendant  may  be  attached. 

[BU.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  |  166;   Dec.  Dig.  i  62.» 

For  other  definitions,  see  Words  and  Phrases, 
yoL  e,  pp.  8693-6728;   vol.  8,  pp.  7708,  7770.] 

4,  ATTACBiixirr  (J  217*)— Execution  (|  48*)— 

JtTDOMENT — ENFOBCEMENT. 

Where  railroad  mortgage  bonds  of  foreign 
corporations,  in  the  custody  of  a  third  person 
for  the  owner  and  registered  in  the  names  of 
the  infant  children  of  the  owner,  are  attached 
by  creditors  of  the  owner,  the  judgment  for  the 
creditors  must  be  a  judgment  of  condemnation 
against  the  bonds,  and  not  in  personam  against 
tlie  custodian ;  and  on  such  a  judgment  a  writ 
of  fieri  facias  may  be  issued,  and  the  bonds 
sold  after  the  cancellation  of  their  registration. 
[Ed.  Note. — For  other  cases,  see  Attachment. 
Dec.  Dig.  S  217;*   Bixecution,  Dec.  Dig.  i  48.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Henry  D.  Harlan,  Judge. 

Action  by  attachment  by  Francois  de 
Beam  and  others  against  Louis  Elie  Joseph 
Henry  de  Galard  de  Brassac  de  Beam, 
Count  and  Prince  of  Beam  and  Chalais. 
From  an  order  releasing  property  from  the 
attachment  plaintiffs  appeaL  Reversed  and 
remanded. 

See,  also,  81  Atl.  222. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PBARCB,  BURKE,  PATTISON,  and 
URNER,  JJ. 

J.  Kemp  Bartlett,  for  appellants.  Mau- 
rice Leon  and  Arthur  George  Brown,  for 
appellee. 

BCRKE,  J.  On  June  19,  1905,  Boss  R. 
Winans,  a  citizen  of  Maryland,  executed  in 
Paris,  where  he  was  then  temporarily  re- 
siding, a  deed  of  trust  to  himself  and  Ferdi- 
nand C.  Latrobe,  conveying  to  them  railway 
mortgage  bonds  of  the  par  value  of  $284,000 
upon  trust,  first,  "to  receive  the  interest  and 
income  thereof,  and  apply  the  same  to  the 
use  of  Beatrice  Winans,  the  grantor's  daugh- 
ter, during  her  life,  free  from  the  disposal 
or  Incumbrance  or  contract  of  any  husband, 
and  as  her  separate  estate;    and  secondly. 
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upon  further  trust,  upon  the  death  of  the 
said  Beatrice  Wlnans  to  dispose  of  the  capi- 
tal of  the  fund  hereby  created  In  such  man- 
ner and  to  and  among  such  person  or  persons 
and  In  such  amounts  as  the  said  Beatrice 
Wlnans  may  by  a  valid  will  and  testament 
duly  executed  appoint,  etc."  This  deed  of 
trust  was  executed  in  contemplation  of  the 
marriage  of  Miss  Wlnans  to  the  Prince  de 
Beam,  which  occurred  In  Paris  a^few  days 
after  its  execution.  Shortly  after  the  mar- 
riage, the  Princess  executed  a  will  In  Paris, 
by  which  she  bequeathed  her  entire  estate 
to  her  husband,  the  Prince.  This  will,  under 
circumstances  whicli  are  not  necessary  to 
be  here  stated,  was  admitted  to  probate  in 
the  orphans'  court  of  Baltimore  city,  and 
letters  of  administration  c.  t.  a.  were  grant- 
ed uix>n  the  estate  of  the  Princess  to  Ross 
R.  Wlnans  and  Ferdinand  C.  Latrobe.  The 
administrators  in  settling  the  estate  treat- 
ed the  railway  mortgage  bonds  conveyed  by 
the  deed  of  trust  as  the  personal  estate  of 
the  Princess,  and  her  whole  estate.  Includ- 
ing these  bonds,  was  distributed  "under  the 
laws  of  France,"  as  recited  in  the  account, 
one-third  to  the  Prince  in  his  own  right,  and 
the  remaining  two-thirds  to  him  as  guardian 
of  his  two  Infant  children,  Henry  Boss  Jo- 
seph Gaston  de  Galard  de  Beam,  and  Bea- 
trice Neva  Ciclle  de  Galard  de  Beam. 

The  property  distributed  to  the  Prince  as 
guardian  by  the  orphans'  court  consisted  of 
^16,000  New  Tork  Central  &  Hudson  Klver 
Railroad  3^  per  cent,  bonds,  due  1997,  reg- 
istered as  to  principal  only  in  the  name  of 
bis  infant  son ;  $14,000  New  York  &  Hudson 
River  Railroad  Company  3%  per  cent,  bonds, 
due  in  1997,  registered  as  to  principal  only 
In  the  name  of  his  infant  daughter;  $78,000 
Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railroad  6  per  cent  bonds,  due  1930,  regis- 
tered as  to  principal  only  In  the  name  of  his 
Infant  son ;  $78,000  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Railroad  6  per  cent  bonds, 
due  1930,  registered  as  to  principal  only  in 
the  name  of  his  Infant  daughter.  These 
bonds  were  placed  In  a  safe  deposit  box  in 
the  Safe  Deposit  &  Trust  Company,  Balti- 
more, under  the  following  circumstances, 
and  were  subject  to  the  Joint  control  of  the 
American  Bonding  Company  and  Alexander 
Brown  &  Sons:  The  American  Bonding 
Company  was  on  the  bond  of  the  Prince  as 
the  guardian  of  his  children,  and  It  was 
agreed  that  he  should  deposit  these  bonds  In 
a  box  In  the  vault  of  the  Safe  Deposit  & 
Trust  Company,  Baltimore,  registered  In  the 
names  of  the  infants.  It  was  further  agreed 
that  the  box  was  to  be  opened  only  in  the 
joint  presence  of  an  officer  of  the  bonding 
company  and  a  member  of  the  firm  of  Alex- 
ander Brown  &  Sons,  which  firm  was  to  cut 
the  coupons  from  the  bonds,  retain  a  com- 
mission, and  pay  the  premium  on  the  bonds, 
and  hold  the  balance  subject  to  the  check  of 
the  Prince,  as  guardian. 

In  tbe  case  of  the  Prince  de  Beam  t.  Wl- 


nans and  liatrobe,  Trastees,  111  Md.  434,  74 
Atl.  626,  this  court  reversed  the  decree  of 
circuit  court  No.  2  of  Baltimore  city,  and  de- 
cided that  the  Prince  was  entitled  to  a  de- 
cree setting  tfslde  the  settlement  and  dis- 
tribution made  by  the  orphans'  court  of  Bal- 
timore city,  and  canceling  the  releases  given 
by  him  in  his  own  right,  and  as  guardian  to 
the  trustees  and  administrators,  and  that  he 
is  further  entitled  to  have  the  two-thirds  of 
the  trust  fund  which  were  distributed  to  bis 
two  children  awarded  and  paid  over  to  him 
absolutely,  and  to  bold  tbe  same  In  his  own 
right. 

Tbe  appellants  on.  this  record,  claiming  to 
be  creditors  of  the  Prince  In  large  sums  of 
money,  sued  out  an  attachment  against  him 
In  the  superior  court  of  Baltimore  city,  as  a 
nonresident  of  this  state,  by  which  they  seek 
to  subject  the  bonds  above  mentioned  to  con- 
demnation and  sale.  The  writ  was  laid  in 
tbe  bands  of  Alexander  Brown  &  Sons  and 
the  American  Bonding  Company  as  gar- 
nishees. Attachments  were  also  -sued  out  of 
that  court  against  the  Prince  by  Francois  de 
Beam,  Odon  de  Beam,  Pierre  de  Beam,  and 
Jean  Baptiste  Chaumet,  and  each  writ  was 
laid  in  the  hands  of  the  above-named  gar- 
nishees. The  notice  served  upon  the  gar- 
nishees was  Identical  In  each  case,  and  was 
as  follows:  "The  attachment  caused  by  said 
pfaintlff  to  be  sued  out  In  the  superior  court 
of  Baltimore  city  heretofore,  to  wit,  upon 
said  plalntUTs  claim  against  Prince  Henry 
de  Beam,  a  nonresident  of  the  state  of  Mary- 
land, and  laid  generally  in  your  hands,  teas 
intended  to  Und  $29,000.00  of  New  Tork  Cen- 
tral &  Hudson  River  R.  R.  3%  per  cent  bonds 
with  the  undipped  coupons  thereto,  and 
$156,000.00  of  Chicago,  St  Paul,  Minneapolis 
&.  Omaha  R.  R.  6  per  cent  bonds  with  the  un- 
dipped coupons  thereto,  now  held  by  you  and 
tbe  American  Bonding  Company  in  joint  cus- 
tody and  control,  the  otonership  of  said 
bonds  JKWinff  been  recently  finally  adjudicat- 
ed and  determined  by  the  Court  of  Appeals 
of  Maryland,  and  by  which  adjudication  and 
determination  said  bonds  are  decreed  to  be 
the  absolute  property  of  the  said  Prince  Hen- 
ry de  Beam." 

On  September  14,  1910,  the  Prince  filed  a 
motion  In  tbe  superior  court  In  which  he 
asked  the  court  to  release  and  discbarge 
the  bonds  from  the  operation  of  the  attacb- 
meuts,  because  the  bonds  and  coupons  are 
not  legally  liable  to  be  taken  and  condemned 
under  the  laws  of  Maryland,  relating  to  at- 
tachments, for  the  reasons  that  the  bonds 
are  all  evidences  of  Indebtedness,  payable 
only  outside  of  tha.  state  of  Maryland,  to  tbe 
registered  owner  thereof,  by  nonresident  cor- 
porations, and  that  therefore  said  bonds  for 
the  purposes  of  attachment  are  not  amena- 
ble or  subject  to  the  process  of  this  court  in 
attachment  proceedings. 

[1]  On  September  17,  1910,  the  court  pass- 
ed an  order  releasing  and  discharging  tbe 
bonds  from  the  operation  of  the  writ  of  at- 
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Uclunent  and  from  any  levy  or  garnishment 
theremider.  A  like  order  was  passed  in  each 
of  tlie  other  attachment  cases,  and  from 
these  orders  the  appeal  In  this  case,  and 
those  In  Nos.  7,  8,  9,  and  10  were  taken.  As 
precisely  the  same  questions,  viz.,  the  lia- 
bility of  these  bonds  to  attachment,  upon 
the  special  facts  appearing  In  these  records, 
Is  presented  in  each  case,  all  the  appeals  will 
be  disposed  of  by  this  opinion. 

The  reasons  which  Induced  the  learned 
indge  of  the  superior  court  of  Baltimore  dty 
to  release  the  bonds  from  the  operation  of 
the  attachment  are  thus  stated  in  this  opin- 
ion: "It  seems  to  me,  where  the  writ  affects 
in  the  bands  of  the  garnishee  anything  but 
cteditB,  the  only  thing  upon  which  It  can 
operate,  the  sole  property  liable,  is  property 
npon  the  sale  of  which  the  title  would  vest 
in  the  purchaser,  or  the  title  to  which  the 
court  could,  nnder  the  proceedings,  vest  in 
tbe  purchaser.  In  this  case,  we  have  the 
writ  operating  upon  certain  registered  cou- 
pon bonds.  If  Judgment  in  personam  were 
to  be  rendered  against  the  custodians  of 
those  bonds  for  the  market  value  of  the 
bonds,  I  tall  to  see  how  it  would  be  possible 
for  htm  to  save  himself  harmless  against 
that  Judgment,  because  of  the  absence  of 
power  in  him  to  sell  and  transfer  the  title. 
If  the  custodian  could  not  transfer,  and  there 
Is  no  person  before  the  court  with  power  to 
transfer,  the  title,  I  do  not  see  bow  the 
court  could  render  a  Judgment  of  condemna- 
tion under  which  the  bonds  could  be  sold  on 
execution."  It  was  upon  this  distinct  and 
tole  ground  that  the  bonds  and  attached 
conpons  were  released. 

In  the  recent  case  of  the  Prince  v.  Winans 
and  Latrobe.  Trustees,  80  Atl.  730,  decided 
February  23,  1911,  the  court,  speaking 
through  Jndge  Pearce,  said:  "But  we  are  of 
opinion  tbat  there  was  error  in  directing, 
u  the  decree  did,  that  these  bonds  should 
lemain  not  only  'where,'  but  'as,  they  note 
sre,'  and  In  failing  to  direct  that,  in  some 
proper  manner,  the  registration  of  said  bonds 
In  the  names  of  said  Infant  children  should 
be  canceled.  The  Prince  was  entitled,  un- 
der the  opinion  of  this  court  in  111  Md,  74 
AtL,  to  a  dear  and  unfettered  title  to  these 
bonds  whenever  they  should  be  delivered,  or 
•boold  become  deliverable,  to  him,  and  this 
^K  an  essential  part  of  any  decree  made  in 
ccoformity  with  said  opinion."  The  failure  so 
to  loovlde  In  the  decree  appealed  from  will 
RQidre  its  reversal,  but,  as  we  have  said 
•bove,  It  correctly  required  said  bonds  to  re- 
Bain  "where  they  now  are,"  and  properly 
pnrided  that  such  action  of  the  court  should 
be  without  prejudice  to  the  rights  of  either 
tbe  attaching  creditors  or  of  the  complaln- 
*Dti  In  this  case. 

When  tbe  case  la  remanded,  the  decree 
dien  to  be  passed  should  provide  for  can- 
'^Uon  of  the  registration  of  said  bonds  in 
tbe  names  of  tlie  infant  children  of  the 
Ptince,  In  such  manner  as  the  drcnit  coort 
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may  deem  proper  (including  making  the 
Safe  Deposit  &  Trust  Ck>mpauy,  Baltimore, 
the  American  Bonding  Company,  and  Alex- 
ander Brown  &  Sons  parties,  if  deemed  nec- 
essary), and  should  also  provide  that  such 
cancellation  shall  In  no  wise  affect  the  rights 
of  any  of  the  parties  to  the  attachments 
pending  at  the  date  of  the  decree  of  June  6, 
1910,  or  to  any  other  attachments  that  any 
of  said  attaching  creditors  may  have  since 
caused  to  be  issued,  or  may  hereafter  cause 
to  be  Issued,  pending  tbe  ultimate  delivery  of 
said  bonds,  or  any  of  them,  to  said  Prince  to 
be  held  In  his  own  absolute  right,  as  he  was 
declared  by  this  court,  in  the  opinion  in  111 
Md.,  74  Atl.,  supra,  to  be  entitled  to  hold 
them. 

And  In  the  case  of  the  Prince  de  Beam  v. 
Winans  et  al.,  80  Atl.  1071,  decided  April  5, 
1011,  Judge  Boyd,  speaking  of  tbe  bonds 
Involved  In  these  attachment  cases,  said:  "It 
is  true  the  bonds  were  registered,  but  if  in 
tbe  attachment  cases  it  be  held  that  they 
can  be  made  subject  to  the  operation  of  tbe 
attachment,  and  are  condemned  in  the  hands 
of  the  garnishee,  or  any  of  them,  then  un- 
doubtedly a  court  of  equity  would  be  author- 
ized, by  proper  proceedings,  to  have  them 
transferred  In  such  way  as  would  make  the 
Judgments  effective.  There  is  no  longer  any 
doubt  about  their  belonging  to  the  appellant, 
and  if  they  can  be  condemned,  what  we  have 
said  about  a  court  of  equity  not  giving  its  aid 
would  not  apply,  if  it  becomes  necessary  to 
have  its  aid  in  enforcing  Judgments,  If  such 
be  obtained."  It  Is  therefore  obvious  tbat 
the  bonds  should  not  have  been  released,  for 
tbe  reasons  stated  in  the  opinion  of  the  lower 
court 

In  the  brief  of  the  appellee,  that  portion  of 
the  opinion  of  the  lower  court  quoted  above 
is  transcribed  and  relied  upon,  and  it  la  de- 
clared "that  upon  the  uncontroverted  evi- 
dence before  the  court  the  learned  Judge 
could  have  reached  no  other  conclusion." 
This  contention  was  fully  answered  in  the 
opinion  in  the  two  recent  cases  referred  to 
above. 

[2]  The  only  other  ground  upon  which  it  is 
Insisted  that  the  bonds  were  properly  dis- 
charged is  that  the  only  lawful  process 
whereby  the  registered  corporate  debts  may 
be  attached  is  under  section  18,  art.  9,  and 
section  392,  art.  23,  of  the  Code,  and,  since 
the  records  show  that  these  sections  were 
not,  and  could  not  be,  compiled  with,  the 
bonds  are  not  attachable,  and  were  proper- 
ly released.  Section  18,  art  9,  of  the  Code 
of  1904,  provides  that:  "An  attachment  may 
be  laid  on  any  Interest  which  the  defendant 
has  or  may  be  entitled  to  in  the  stock  of  any 
corporation,  or  in  the  debts  of  any  corpora- 
tion, transferable  upon  the  books  of  such 
corporation;  and  it  shall  be  the  duty  of  the 
;3heriff  or  other  officer,  In  laying  said  attach- 
ment, to  comply  with  the  requirements  con- 
tained in  article  23,  title  'Corporations'  of 
this  Code,  in  relation  thereto."    Section  302, 
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art  23,  of  the  Code  reads  as  follows:  "The 
sheriff  or  other  officer,  upon  being  Instructed 
to  levy  such  writ  on  any  such  stock  or  debt, 
shall  deliver  to  the  president  or  chief  of- 
ficer, or  leave  at  the  place  of  business  of  such 
corporation,  a  notice  in  writing,  stating  that 
be  has  seized  the  8to<&  or  debt  of  the  de- 
fendant (naming  him),  and  the  purpose  for 
which  he  has  seized  the  same,  and  shall  re- 
tain a  copy  of  such  notice,  and  return  It  with 
the  writ." 

The  argument  of  the  appellee  is  thus  stat- 
ed in  bis  brief:  "While  section  18,  art  9, 
declares  it  to  t>e  'the  duty  of  the  sheriff  or 
other  officer  in  laying  said  attachment  to 
comply  with  the  requirements  contained  in 
article  23,  title  "Corporations,"  of  this  Code, 
in  relation  thereto,*  the  sheriff,  for  whom  it 
would  have  been  impossible  to  deliver  any 
notice  to  the  president  or  chief  officer  of  ei- 
ther of  the  respective  debtor  corporations,  or 
leaving  at  the  place  of  business  of  such  cor- 
poration respectively  the  notice  prescribed  by 
section  392  of  article  23,  obeyed  the  appel- 
lants' Instructions,  and  delivered  to  persons 
alleged  to  have  'Joint  custody  and  control'  of 
written  certificates  of  corporate  debt  reg- 
istered outside  of  the  state  certain  notices, 
subscribed  and  subsequently  filed  in  behalf 
of  the  appellants,  stating  that  the  respective 
attachments  were  intended  to  bind  such  debt 
To  uphold  such  means  of  attachment  would 
amount  to  reading  into  the  statute  a  provi- 
sion substantially  to  the  effect  that  an  at- 
tachment may  be  laid  on  any  interest  which 
the  defendant  has  or  may  be  entitled  to  in 
the  debt  of  any  corporation  transferable  up- 
on the  books  of  such  corporation,  by  leaving 
notices  with  such  persons  as  may  have  cus- 
tody or  control  of  the  written  evidences  of 
such  debt  issued  by  debt  of  corporations  out- 
side of  the  state." 

The  sections  of  article  23  of  the  Code  of 
1904,  referred  to  in  section  18,  art.  9,  of  the 
Code  of  1904,  are  sections  391  to  401,  inclu- 
sive, under  the  subtitle  "Execution  against 
the  stock  of  corporations";  but  it  is  evident 
from  section  417  of  article  23  that  these  sec- 
tions are  applicable  only  to  corporations 
formed  under  the  general  laws  of  this  state. 
These  sections  were  all  repealed  by  the  act 
of  1908,  c.  240,  which  substituted  certain  new 
sections  in  lieu  of  tliose  repealed.  Section  43 
of  the  act  of  1908,  c.  240,  makes  provision 
for  the  execution  or  attachment  of  shares  of 
stock  of  corporations  of  tJhis  state,  provides 
the  duties  of  the  sheriff  and  of  the  officers 
of  the  corporations,  but  is  silent  upon  the 
subject  of  the  registered  debt  of  corpora- 
tions. It  is  therefore,  we  think,  qnite  ap- 
parent that  the  order  appealed  from  cannot 
be  sustained  by  virtue  of  the  sections  of  the 
Code  of  1904  relied  upon  by  the  appellee. 

[3]  Section  10  of  article  9  of  the  Code  pro- 
vides that  "any  kind  of  property  or  credits 


belonging  to  the  defendant  in  tike  plaintlfTB 
own  hands,  or  in  the  hands  of  any  one  else, 
may  be  attached ;  and  credits  may  be  attach- 
ed which  shall  not  then  be  due"  The  bonds 
attached  in  this  case  are  within  the  Jurisdic- 
tion of  the  court,  and  the  circuit  court  N'o. 
2  has  Jurisdiction  over  the  appellee  and  his 
infant  children,  and  may  acquire  at  any  time 
jurisdiction  over  the  custodians  of  the  bonds, 
and  in  the  event  of  the  condemnation  of  the 
bonds  in  the  hands  of  the  garnishees,  or  any 
of  them,  it  would  have  the  tmdoubted  power 
"by  proper  proceedings  to  have  them  trans- 
ferred in  such  way  as  would  make  the  judg- 
ment effective."  The  bonds  attached  are  the 
absolute  property  of  the  defendant  In  the  at- 
tachments. Their  registration  in  the  names 
of  his  infant  children  1»  a  mere  sliadow  upon 
the  title,  which  the  court  has  power,  and 
which  it  is  its  duty,  to  remove.  It  la  its  duty 
to  cancel  the  registration  of  the  bonds  in  the 
names  of  the  infant  children,  and  It  may  ap- 
point a  trustee  with  authority  to  authorize 
the  cancellation  of  the  bonds  .upon  the  books 
of  the  railroad  companies.  There  is  no  rea- 
son to  suppose  tliat  these  companies  would 
ignore  the  decree  of  a  court  having  full  pow- 
er and  jurisdiction  over  the  parties  and  the 
subject-matter.  On  the  contrary,  there  is 
every  reason  to  think  that  they  would  give 
full  faith  and  credit  to  the  decree.  But  if 
such  an  improbable  thing  should  happen  that 
they  should  refuse  to  recognize  the  validity 
of  the  decree,  It  cannot  be  doubted  that  the 
Prince,  or  any  one  succeeding  to  his  title, 
would  have  the  right  in  the  proper  forum  to 
compel  the  cancellation  of  the  registration 
of  the  bonds  in  the  names  of  the  infants. 

It  is  not  necessary  to  determine  in  these 
appeals  the  general  question  as  to  whether 
or  not  registered  coupon  bonds  of  foreign  cor- 
porations are  in  all  cases  liable  to  attach- 
ment, when  located  in  this  state.  What  we 
do  decide  Is  that  these  particular  bonds  are 
property,  within  the  meaning  of  section  10. 
art.  9,  of  the  Code  of  1904,  and  that  under 
the  special  facts  appearing  in  the  records, 
and  under  the  principles  announced  in  the 
prior  cases  referred  to  in  this  opinion,  these 
bonds  are  liable  to  attachment,  and  in  the 
event  of  the  appellants  succeeding  in  the  at- 
tachment suits  the  bonds  may  be  condemned 
and  sold. 

[4]  As  to  the  bonds  attached,  the  final  Judg- 
ment to  be  entered  must  be  a  judgment  of 
condemnation  against  the  specific  bonds,  and 
not  a  judgment  in  personam  for  their  value 
against  the  garnishees,  or  any  of  them. 
Upon  such  a  judgment  a  writ  of  fieri  facias 
may  be  issued  and  the  bonds  sold,  after  the 
cancellation  of  their  registration  shall  have 
been  made  conformably  to  the  previous  deci- 
sions of  tikis  court  referred  to  in  this  opinion. 

Order  reversed,  and  case  remanded,  with 
costs  to  the  appellants  above  and  below. 
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DH  BEARN  t.  DB  GALARD  DE  BRASSAC 
DE  BE^ARN.  Count  and  Prince 
of  Beam  and  Cbalais. 
(Conrt  of  Appeals  of  Maiyland.    June  22,  1911.) 

Appeal  from  Superior  Court  of  Baltimore 
Ot.v:_  Henry  D.  Harlan,  Judge. 

.\ctioo  by  Francois  de  Beam  against  Louis 
Qie  Joseph  Henry  de  Galard  de  Brassac  de 
Btani,  Count  and  Prince  of  Beam  and  Ciialais. 
From  an  adverse  order,  plaintiff  appeals.  Be- 
vtned  and  remanded. 

Arpied  before  BOYD,  C.  J.,  and  BBISC0H5, 
PE.UICB,  BURKE,  PATTISON,  and  UR- 
NER,  JJ. 

J.  Kemp  Bartlett,  for  appellant.  Maurice 
won  and  Arthur  <3«or(e  Brown,  for  appellee. 

BUBKB,  J.  BVr  the  reasons  stated  in  the 
ease  of  Francois  d«  Beam  et  al.  ▼.  Prince 
Henryde  Beam  (No.  6,  General  Docliet)  81 
ItL  223,  the  order  appealed  from  will  be  re- 
reifed,  and  case  remanded. 

Older  Terened,  and  case  remanded,  with  costs 
to  tlie  appellant  abore  and  below. 


DB  BEARN  v.  DB  GALARD  DB  BRASSAC 
DB  BBARN,  Count  and  Prince 
of  Beam  and  Chalais. 
•Court  of  Appeals  of  Maryland.    June  22, 1911.) 

Appeal  from  Superior  Court  of  Baltimore 
Cltr:  Heniy  D.  Hiarian,  Judge. 

Action  by  Odon  de  Beam  against  Louis  Elie 
Jowph  Henry  de  Galard  de  Brassac  de  Beam, 
Count  and  Prince  of  Beam  and  Clialais.  From 
M  adrerae  order,  plaintiff  appeals.  Reversed 
tnd  remanded. 

,  Arroed  before  BOYD,  O.  J.,  and  BRISCOE, 
VmLCm,  BTJKKB,  PATTISON,  and  UR- 
SBB,  JJ. 

J.  Eemp  Bartlett,  for  appellant  Maurice 
MOO  and  Arthur  George  Brown,  for  appellee. 

BURKE,  J.  Tot  the  reasons  stated  in  the 
•Me  Of  Francois  de  Beam  et  al.  v.  Prince 
Hearrde  Beam  (No.  6,  General  Docket)  81 
AtL  223,  the  order  appealed  from  will  be  re- 
'enKd,  and  the  case  remanded. 

Order  reversed,  and  case  remanded,  with  costs 
to  ibe  appellant  above  and  below. 


DB  BB.\RN  V.  DE  GALARD  DE  BRASSAC 
DB  BBARN,  Count  and  Prince 
of  Beam  and  Chalais. 
fConrt  of  Appeals  of  Maryland.    June  22,  1911.) 

Appeal  from  Superior  (jourt  of  Baltimore 
utj:  Heniy  D.  Harlan,  Judge. 

Action  by  Pierre  de  Bearn  against  Louis 
^  Joseph  Henry  de  Galard  de  Brassac  de 
Dttrn,  C!oont  and  Prince  of  Beam  and  Chalais. 
mm  an  adverse  order,  plaintiff  appeals.  Re- 
'eiwd  and  remanded. 

Arimid  before  BOYD,  O.  J.,  and  BRISCOBk 
imCE,  BURKE,  PATTISON,  and  UB- 
>EK,  JJ. 

3.  Eemp  Bartlett,  for  appellant  Maurice 
'*m  and  Arthur  George  Brown,  for  appellee. 

Bl'RKB,  J.  For  the  reasons  stated  in  the 
?*  of  Francois  de  Beam  et  al.  v.  Prince 
^""Tde  Beam  (No.  6,  General  Docket)  81 
»tl.  223,  the  order  appealed  from  will  be  re- 
'"wl.  and  the  case  remanded. 

vmer  reversed,  and  case  remanded,  with  costs 
to  the  appellant  above  and  below. 


CHAUMBT  V.  DB  GALARD  DB  BRASSAC 

DE  BEARN,  Count  and  Prince  of 

Bearn  and  Chalais. 

(Court  of  Appeals  of  Maryland.    June  22,  1911.) 

Appeal  from  Superfor  Court  of  Baltimore 
City;    Henry  D.  Harlan,  Judge. 

Action  by  Jean  Baptiste  Chaumet  against 
Louis  EUe  Joseph  Henry  de  Galard  de  Bras- 
sac  de  Beam,  Count  and  Prince  of  Beam,  and 
Chalais.  From  an  adverse  order,  plaintifF 
appeals.    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  PATTISON,  and  UR- 
NER,  JJ. 

J.  Kemp  Bartlett,  for  appellant  Maurice 
Leon  and  Arthur  George  Brown,  for  appellee. 

BURKE,  J.  For  the  reasons  stated  in  the 
case  of  Francois  de  Beam  et  al.  t.  Prince 
Henry  de  Beam  (No.  6  on  the  General  Docket) 
81  Atl.  223,  the  order  appealed  from  will  be  re- 
versed, and  the  case  remanded. 

Order  reversed,  and  case  remtinded,  with  costs 
to  the  appellant  above  and  l)elow. 


DE3NTON  NAT.  BANK  v.  KENNBT. 
(Court  of  Appeals  of  Maryland.    June  22, 1911.) 

1.  Bills  and  Notes  (g  149*)— Negotiability 

— INSTBUMENTS    NEGOTIABLE. 

Under  Code  1904,  art.  13,  {§  20,  22,  re- 
spectively, providing  that  an  instrument  to  be 
negotiable  must  be  in  writing,  signed  by  the 
maker,  containing  an  unconditional  order  to  pay 
a  sum  in  money,  and  that  an  unqualified  order 
to  pay  is  unconditional,  though  coupled  with 
an  indication  of  a  particular  account  to  be  deb- 
ited with  the  amount,  a  check  drawn  upon  a 
certain  bank  to  the  order  of  one  designated  as 
attorney  is  a  negotiable  instrument. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  373 ;   Dec.  Dig.  |  149.*] 

2.  Banks  and  Banking  (§  127*)— Deposits 
—Title— Checks— Indorsement  in  Blank. 

Where  a  check  drtiwn  to  the  order  of  one 
designated  as  attorney,  with  a  marginal  mem- 
orandum, "in  full  for  mortgage,"  was  indorsed 
by  the  attorney  in  blank  and  deposited  at  his 
bank,  the  title  passed  to  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  304,  310;  Dec.  Dig.  $ 
127.*] 

3.  Banks  and  Banking  (|  134*)— Deposits- 
Application  to  Debts  of  Funds  Deposit- 
ed BT  One  as  Tbustee. 

Where  a  check  drawn  to  one  designated  as 
attorney,  and  impressed  with  a  trust  in  favor 
of  plaintiff,  was  indorsed  by  the  drawer  in 
blank  and  deposited  in  the  bank  in  which  he  had 
an  individual  account  and  was,  by  the  bank, 
credited  to  his  individual  account,  the  bank 
could,  without  his  consent,  apply  the  proceeds 
of  the  check  to  bis  antecedent  indebtedness, 
provided  it  had  no  notice  of  the  tmst. 

[Ed.  Note.— For  other  oases,  see  Banks  and 
Banking,  Cent  Dig.  §i  35.3-374;  Dec.  Dig.  { 
134.*] 

4.  Bills  and  Notes  (|  830*)  —  Tbarctkb — 
Bona  B^db  Holder. 

Where  a  negotiable  instrument,  payable  to 
order,  is  indorsed  by  the  payee  in  blank,  such 
indorsement  imports  property  in  the  holder, 
and  the  transferee  may  treat  him  as  a  bona 
fide  owner,  without  making  inquiries  whether 
be  holds  it  as  agent  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  794-800;  Dec.  Dig.  f 
.S30.*] 
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5.  Banks  Am)  Barking  (1 130*)— Deposits— 
Tbuot  Funds— Noticib—'^'Attobnet," 

The  name  of  the  drawee  in  a  check  was 
followed  by  the  abbreviation  "Atty.,"  and  there 
was  a  marginal  note,  "in  fall  for  A.  J.  K.  mort- 
gage." Held,  that  the  abbreviation  did  not  give 
notice  to  the  bank  in  which  the  check  was 
deposited  that  it  was  impressed  with  a  trust,  for 
"attorney"  may  mean  ^'assignee,"  "agent,"  or 
"attorney  at  law,"  and  the  mar^nal  memoran- 
dum did  not  broaden  that  meaning;  for  banks 
are  not  required  to  notice  marginal  memoranda. 
[E?d.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §{  319-327;    Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  630-632,  vol.  8,  p.  75S6.] 

6.  Banks  and  Banking  (|  116*)— Noticb  to 
Vice  Pbesident  as  Affecting  Bank. 

Where  the  vice  president  of  a  bank  in  his 
private  capacity,  while  not  acting  in  l>ehalf  of 
the  bank,  learned  that  a  check  was  impressed 
with  a  trust,  but  did  not  communicate  that  fact 
to  the  bank  directors  or  o£Bcials,  the  knowledge 
of  the  vice  president  was  not  notice  to  the 
bank. 

[ESd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {{  282-287;  Dec.  Dig.  § 
116.*] 

Appeal  from  Circuit  Court,  Caroline  Coun- 
ty ;  Philemon  B.  Hopper  and  Wm.  H.  Adklns, 
Judges. 

Suit  by  Arthur  J.  Kenney  against  the  Den- 
ton National  Bank  and  others.  From  a  judg- 
ment for  plaintiff,  the  first-named  defendant 
appeals.    Reversed  as  to  that  defendant 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  BURKE,  URNEB,  and  STOCK- 
BRIDGE,  JJ. 

Joseph  O.  France  and  Henry  R.  Lewis,  for 
appellant  T.  Alan  Goldsborongh,  for  appel- 
lee. 

BURKE,  J.  The  appellee  on  this  record 
held  a  mortgage  upon  the  property  of  Joseph 
m  Hammel  and  wife  amounting,  with'  in- 
terest to  the  sum  of  $1,150.76.  By  the  di- 
rections of  the  appellee,  this  sum,  in  pay- 
ment of  the  mortgage,  was  paid  by  a  check 
of  Oscar  Clark,  drawn  on  the  Denton  Nation- 
al Bank,  to  the  order  of  William  H.  Deweese, 
the  attorney  of  the  appellee.  This  check  is 
lu  these  words: 

"Denton,  Md.  October  4,  1906. 

"Pay  to  the  order  of  Wm.  H.  Deweese, 
Atty.  $1,160.76  eleven  hundred  and  fifty  and 
76A00  In  full  for  A.  J.  ECenney  mortgage. 

"To  Denton  National  Bank,  Denton,  Mary- 
land. Oscar  Clark." 

At  that  time  Mr.  Deweese  was  sick,  and 
he  died  in  February,  1907,  Insolvent  On 
the  8th  of  October,  1906,  being  too  helpless 
to  write  his  name,  the  check  was  indorsed 
as  follows  and  sent  to  the  bank  for  deposit: 

"Test:   May  Gootee. 

hla 
"Wm.  H.  X  Deweese,  Atty." 
mark 

The  bank  returned  the  check  to  Mr.  De- 
weese, and  informed  him  that  It  would  not 
deposit  the  same  to  bis  credit  under  this  in- 


dorsement   The  check,  was  then  indorsed  in 
these  words  and  returned  to  the  bank,  and 
the. proceeds  were  credited  to  his  individual 
account: 
"Test:    May  Oootee. 

hto 
"Wm.  H.  X  Deweese." 

mark 

On  the  day  the  check  was  deposited,  Wil- 
liam H.  Deweese  was  Indebted  to  the  bank, 
on  overdraft.  In  the  sum  of  $32.18.  On  No- 
vember 26,  1906,  an  overdue  promissory  note 
for  the  sum  of  $800,  payable  to  the  Denton 
National  Bank  and  signed  by  William  H. 
Deweese  and  Harvey  L.  Cooper,  as  Joint 
makers,  was,  by  direction  of  Harvey  L.  Coop- 
er, a  comaker  of  the  note,  and  who  was  also 
the  president  of  the  Denton  National  Bank, 
charged  to  the  account  of  (Mr.  Deweese.  The 
whole  amount  standing  to  the  credit  of  Mr. 
Deweese  on  the  books  of  the  bank  at  that 
time,  and  against  which  the  note  was  charg- 
ed, was  then  represented  by  the  proceeds  of 
the  check  of  Oscar  Clark  mentioned  above. 
The  bank  also  charged  against  the  account 
the  overdue  draft  of  $32.18.  Frederick  R. 
Owens  was  appointed  and  qualified  a.s  ad- 
ministrator of  the  personal  estate  of  William 
H.  Deweese.  and  the  bank  xiald  over  to  him 
as  administrator  the  sum  of  $80.19;  the 
amount  remaining  to  the  credit  of  Deweese 
upon  Its  books  at  the  time  of  his  death. 

This  suit  was  brought  by  the  appellee 
against  Harvey  L.  Cooper,  Frederick  R. 
Owens,  administrator  of  William  H.  De- 
weese, and  the  Denton  National  Bank,  to 
recover  the  money  which  the  bank  charged, 
under  the  circumstances  mentioned,  to  the 
account  of  Deweese. 

The  seventh  paragraph  of  the  bill  charges 
that,  "in  addition  to  the  Information  fur- 
nished the  ofllcers  and  directors  of  the  said 
the  Denton  National  Bank  and  to  the  said 
Harvey  It  Cooper,  by  the  wording  of  the 
check  aforesaid,  the  said  officers  and  direc- 
tors of  the  said  the  Denton  National  Bank 
and  the  said  Harvey  L.  Cooper,  surety  on 
the  said  note  and  president  of  the  Denton 
National  Bank,  had  actual  knowledge  of  the 
fiduciary  relation  which  the  said  William 
H.  Deweese  bore  to  the  entire  account  to 
which  this  said  note  was  charged  up." 

The  prayers  of  the  bill  are,  first  'or  a 
decree  declaring  the  Denton  National  Bank 
to  be  indebted  to  the  plaintiff  in  the  sum 
of  $806.67,  the  amount  of  said  note  charged 
np  to  said  account,  with  Interest  from  No- 
vember 26,  1906,  until  paid;  second,  that  a 
decree  be  passed,  directing  Frederick  R. 
Owens,  administrator  of  the  said  William  H. 
Deweese,  to  pay  to  the  plaintiff  the  sum  of 
$80.09,  the  portion  of  the  above  account  paid 
to  him  by  the  bank,  and  for  further  relief. 

The  bank.  In  Its  answer  to  the  bill  of  com- 
plaint, admitted  that  it  received  for  dei>oslt 
from  William  H.  Deweese,  on  the  8tb  day 
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of  October,  1806,  a  properly  Indorsed  check 
of  Oscar  Clark  for  $1,150.76,  and  averred 
that  It  had  received  this  check  In  the  nsaal 
conrse  of  business,  and  that  at  the  time  of 
the  deposit  of  that  check  the  account  of  De- 
weese  was  overdrawn  to  the  extent  of  $32.18. 
It  admitted  the  execution  of  the  note  by  De- 
weese  and  Cooper  for  the  sum  of  $800,  as 
stated  in  the  bill,  and  that' the  note,  with 
Interest,  was  charged  as  alleged  to  the  ac- 
connt  of  William  H.  Deweese.  It  denied 
that  it  had  any  knowledge  or  information 
at  the  time  the  check  was  deposited  that 
Deweese  was  Insolvent,  or  that  It  had  any 
knowledge  of  any  fiduciary  relation  existing 
between  Deweese  and  the  appellee,  or  any 
otber  person,  so  far  as  this  deposit  or  ac- 
eonnt  was  concerned,  but  that  It  believed 
and  treated  the  accouht,  as  It  actually  was, 
tbe  IndlTldnal  account  of  William  H.  De- 
weese. It  admitted  that  it  charged  to  his 
acconnt  the  $32.18  referred  to,  and  that  it 
paid  to  Frederick  R.  Owens,  tbe  administra- 
tor of  William  H.  Deweese,  the  snm  of  $80.- 
00,  tbe  balance  remaining  to  the  account  of 
the  deceased.  The  answer  farther  avers 
that,  80  far  as  the  bank  "had  any  knowledge 
or  had  any  reason  to  believe,  at  the  time  of 
tbe  charging  of  the  said  note  and  overdraft, 
the  money  standing  to  the  credit  of  the  said 
William  H.  Deweese  was  his  private  account, 
subject  to  his  check,  and  liable  for  any  over- 
due indebtedness  to  said  defendant,  and  tbe 
charging  up  of  said  note  and  said  shortage 
was  done  in  good  faith,  and  in  the  regular 
course  of  business,  with  the  consent  of  said 
WUIiajn  H.  Deweese  and  ratified  by  him." 

Tbe  material  averments  of  the  answer  of 
Harvey  It.  Cooper  appear  in  the  fifth  and 
seventh  paragraphs,  wherein  it  is  denied  that 
the  note  was  charged  to  the  account  of  Wil- 
liam H.  Deweese  by  bis  direction,  either  as 
surety  or  as  president  of  tbe  Dpnton  Na- 
tional Bank;  and  he  avers  that  he  had  no 
knowledge  that  the  note  was  charged  against 
the  account  of  said  Deweese  until  some  time 
subsequent  to  the  time  when  that  was  done; 
and  he  further  denies  that  he  had  any  knowl- 
edge of  any  fiduciary  relation  existing  be- 
tween Deweese  and  the  plaintiff. 

T*e  answer  of  Frederick  R.  Owens,  the 
administrator,  need  not  be  particularly  ex- 
amined. It  admits  the  receipt  from  tbe  bank 
of  tbe  sum  of  $80.09,  and  states  that  this 
amount  is  deposited  to  bis  credit  as  admin- 
istrator in  the  defendant  bank.  Tbe  gen- 
eral replication  was  filed,  and  the  testimony 
was  taken  In  open  court 

Tbe  case  was  heard  upon  tbe  bill,  an- 
swers, and  testimony.  The. court  dismissed 
the  bill  as  to  Harvey  L.  Cooper;  but  as  to 
the  Dentdn  National  Bank  and  Frederick  R. 
Owens,  tbe  administrator,  it  ordered  and  de- 
creed, first,  "that  the  defendant,  the  Denton 
Naticnoal  Bank,  pay  to  tbe  plaintiff  the  sum 
of  eight  hundred  and  six  dollars  and  sixty- 
seven  cents  ($806.67),  tbe  amount  of  the 
note  in  controversy  in  this  suit  charged  up 


to  said  account,  and  also  that  the  said  the 
Denton  National  Bank  pay  to  the  plaintiff  the 
sum  of  thirty-two  dollars  and  eighteen  cents 
($32.18),  the  amount  of  the  overdraft  men- 
tioned in  said  cause  charged  to  the  said  ac- 
count, represented  by  the  check  of  eleven 
hundred  and  fifty  dollars  and  seventy-six 
cents  ($1,150.76),  mentioned  in  this  cause; 
secondly,  "that  Frederld£  B.  Owens,  tbe  ad- 
ministrator of  the  personal  estate  of  William 
H.  Deweese,  deceased,  pay  to  the  plaintiff 
eighty  dollars  and  nine  cents  ($S0.09),  tbe 
amount  of  the  plalntlfTs  money,  as  repre- 
sented by  the  aforesaid  check  of  eleven  hun- 
dred and  fifty  dollars  and  seventy-six  cents, 
paid  over  to  the  said  Fred  R.  Owens,  admin- 
istrator, by  the  defendant,  the  Denton  Na- 
tional Bank."  Tbe  bank  was  ordered  to  pay 
tbe  costs  of  tbe  proceeding.  The  appeal  be- 
fore us  is  taken  from  this  decree  by  the 
bank  alone. 

[1,  2]  William  H.  Deweese  had  been  a  de- 
positor of  the  bank  prior  to  the  date  of  the 
check  in  question.  This  check  was  a  nego- 
tiable in'strumeht  nnder  article  13,  §§  20  and 
22,  of  the  Code  of  1904.  It  was  drawn  on 
the  Denton  National  Bank,  and  was  made 
payable  to  William  H.  Deweese,  Atty.  It  was 
indorsed  by  him  in  blank,  and  the  amount 
of  the  check  credited  to  bis  Individual  ac- 
count. This  credit  was  given  upon  tbe  faith 
of  the  check,  the  title  to  which  passed  to 
the  bank  under  the  indorsements. 

It  is  said  in  Tyson  &  Rawls  v.  Western 
National  Bank,  77  Md.  416,  26  Atl.  521,  23 
L.  R.  A.  161,  that  "it  is  well  settled  that 
when  a  customer  of  a  bank  deposits  money 
to  the  credit  of  his  account  the  money  be- 
comes the  property  of  the  bank.  The  custom- 
er is  creditor  and  the  bank  is  debtor,  with 
all  the  ordinary  incidents  belonging  to  that 
legal  relation.  There  is  no  fiduciary  connec- 
tion between  them.  Tbe  depositor  departs 
with  bis  money,  and  the  bank  contracts  an 
obligation  to  pay  such  chedcs  as  he  may 
draw  to  an  amount  not  exceeding  the  sum 
deposited.  The  consideration  which  the  de- 
positor receives  for  his  money  is  the  abso- 
lute and  unconditional  contract  by  the  bank 
to  pay  his  checks  to  tbe  extent  of  his  de- 
posits. And  tbe  same  rule  obtains  In  tbe 
case  of  checks,  drafts,  and  promissory  notes, 
wherever,  nnder  the  circumstances  of  the 
case,  it  is  applicable;  that  Is  to  say,  wherever 
the  bank  becomes  the  owner  of  the  commer- 
cial paper,  and  the  customer  acquires  the 
unconditional  right  to  draw  for  tbe  proceeds. 
When  a  check,  draft,  or  promissory  note  is 
Indorsed  In  blank,  or  to  the  order  of  the 
bank,  and  the  proceeds  credited  to  the  de- 
positor as  cash,  the  bank  becomes  the  owner 
of  the  paper  by  virtue  of  the  indorsement 
And,  in  case  it  is  not  paid  at  maturity,  it  has 
the  ordinary  remedies  which  belong  to  the 
Indorsee  of  instruments  of  this  character 
which  have  been  dishonored." 

[3]  If  this  were  a  suit  between  the  appel- 
lee and  William  H.  Deweese,  or  his  admin- 
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istrator,  tbere  could  be  no  dlflBculty  as  to  the 
right  of  tbe  plaintiff  to  recover  the  proceeds 
of  the  check;  but  quite  a  different  question 
Is  here  presented.  Assuming  that  the  check 
In  the  hands  of  Deweese  was  Impressed  with 
a  trust  in  favor  of  the  appellee,  as  he  con- 
tends, it  would  seem  clear  upon  the  settled 
law  of  this  state,  which  is  In  accord  with  the 
weight  of  authority  in  other  jurisdictions, 
that  there  could  be  no  recovery  ih  this  case, 
unless  it  is  shown  that  the  bank  is  charge- 
able with  notice  of  the  trust  Unless  It  had 
this  knowledge,  the  bank  acted  entirely  with- 
in its  rights  In  charging  up  against  the  ac- 
count of  Deweese  his  indebtedness  to  it.  The 
general  rule  is  well  settled  that  when  a  de- 
positor Is  indebted  to  a  bank,  tbe  bank  may 
apply  his  deposits,  or  such  portion  thereof  as 
may  be  necessary,  to  the  payment  of  his  in- 
debtedness, unless  there  be  an  agreement  to 
the  contrary;  or  unless  the  deposit  be  spe- 
cially applicable  to  some  other  particular 
purpose;  or  unless  the  bank  has  notice  that 
the  funds  do  not  belong  to  the  customer. 
This  right  to  apply  the  deposit  to  the  cus- 
tomer's indebtedness  is  called  tbe  banker's 
lien,  or  right  of  set-off,  and  does  not  depend 
upon  the  customer's  assent.  Instances  of 
its  application  are  most  frequently  found  in 
the  case  of  antecedent  debts.  We  have 
found  no  case  holding  that  the  consent  of 
the  customer  was  a  prerequisite  of  the  bank's 
right  to  assert  its  lien,  although  the  circum- 
stance that  the  customer  had  consented  is 
mentioned  In  some  of  the  cases. 

In  Maitland  v.  Citizens'  National  Bank,  40 
Md.  540,  17  Am.  Rep.  620,  Judge  Alvey,  re- 
ferred to  Miller  V.  Farmers'  Bank,  30  Md. 
392,  and  said  that  that  "was  tbe  ordinary 
case  of  a  l>ank  asserting  Its  lien  upon  se- 
curities in  its  hands  for  the  payment  of  bal- 
ances due  from  Its  customers.  According  to 
the  law  of  the  land,  the  bank,  a  kind  of 
factor  in  pecuniary  transactions,  was  enti- 
tled to  a  lien  upon  all  securities  for  money 
of  customers  in  its  hands  tor  its  advances 
to  such  customers  in  the  ordinary  course  of 
business,  without  reference  to  the  true  own- 
ership of  such  securities,  if  the  bank  was 
without  knowledge  upon  the  subject." 

[4]  It  is  equally  well  settled  that,  where 
a  negotiable  Instrument,  payable  to  order, 
is  Indorsed  by  the  payee  in  blank,  that  such 
indorsement  Imparts  property  in  tbe  holder, 
and  that  a  person,  without  notice  to  the  con- 
trary, who  receives  it  from  such  holder,  has 
a  right  to  treat  him  as  the  bona  fide  owner, 
and  is  not  bound  to  make  inquiry  whether 
he  holds  it  as  agent  or  otherwise.  Miller  v. 
Farmers'  Bank,  supra. 

That  case  throws  much  light  upon  the 
question  presented  by  this  appeal.  Certain 
negotiable  promissory  notes,  the  property  of 
Daniel  Miller  &.  Co.,  were  indorsed  by  that 
firm  and  delivered  to  Lee  &  Co.,  bank- 
ers and  brokers  in  Baltimore,  tor  collection. 
The  Indorsements  were  absolute  and  unquali- 
fied.    Lee  &  Co.,  who  were  indebted  to  the 


bank,  growing  out  of  a  long  course  of  deal- 
ing, sent  these  notes  to  the  bank,  speciallv 
indorsed  for  collection.  Under  this  form  of 
Indorsement,  the  bank  took  no  title  to  tbe 
notes.  The  notes  were  paid  and  placed  to 
the  credit  of  Lee  &  Co.  in  an  account  cur- 
rent, which  had  been  running  between  the 
bank  and  that  company  for  several  years. 
At  the  time  the  notes  were  paid  and  credited 
to  Lee  &  Co.,  the  bank  bad  no  knowledge 
that  that  company  did  not  own  the  notes,  and 
did  not  become  aware  of  that  fact  until 
after  the  failure  of  the  company,  when  It 
was  notified  that  the  notes  belonged  to  Mil- 
ler &  Co.  At  the  time  of  tbe  failure,  Lee  &. 
Co.  owed  the  bank  on  antecedent  debts  con- 
siderably more  than  the  proceeds  of  the  notes. 
The  bank  was  sued  by  Miller  &  Co.  to  recover 
the  proceeds  of  the  notes,  and,  not  claiming 
title  under  the  form  of  tbe  Indorsement  to 
be  a  bona  fide  holder  for  value  without  no- 
tice, as  of  course  It  could  not  do,  asserted 
Its  right  to  retain  the  money  received  on 
the  notes  and  apply  It  to  the  Indebtedness  of 
Lee  &  Co.  In  passing  upon  this  claim.  Judge 
Alvey  said:  "But  It  Is  contended,  on  the  part 
of  the  defendant,  that  by  the  course  of  deal- 
ings between  Lee  &  Co.  and  the  defendant 
the  latter  has  the  right  to  retain  the  pro- 
ceeds of  the  note  in  its  hands  to  be  applied 
In  part  extinguishment  of  tbe  general  balance 
still  remaining  due  on  account  of  Lee  & 
Go.  And  whether  the  defendant  has  the 
right  so  to  retain  the  money  received  on  the 
notes  depends  upon  a  question  of  fact,  and 
that  It  was  credit  really  given  to  Lee  &  Co. 
on  the  faith  of  these  notes,  indorsed  to  the 
defendant,  before  the  receipt  of  knowledRO 
that  they  belonged  to  the  plaintiff.  If  such 
credit  was  In  fact  given,  it  can  make  no 
manner  of  difference  whether  it  was  In  the 
form  of  advances  of  money,  or  balances  on 
account  of  mutual  dealings  between  the  par- 
ties, suffered  to  remain  undrawn  for.  In 
case  the  credit  was  extended  in  either  form, 
the  right  of  the  defendant  is  dear,  and  the 
plaintiff  must  pay  it." 

We  have  therefore  no  difficulty  in  holding 
that  the  right  of  tbe  bank  to  retain  the  funds 
is  not  affected  by  the  failure  of  the  depositor 
to  assent  to  its  application  to  the  payment  of 
his  debt  to  the  bank,  or  by  the  fact  that 
the  debt  was  an  antecedent  one.  Nor  do  we 
think  that  tbe  well-recognized  doctrine  of 
tracing  trust  funds,  announced  in  Swift  v. 
WHliams,  68  Md.  236,  11  Atl.  835,  controls 
the  case,  unless  it  appear  that  the  bank  had 
knowledge  of  the  ownership  of  the  funds. 
In  that  case  the  question  of  the  bankers'  lien 
was  not  involved,  and  the  bank  was  held 
liable  upon  the  ground  of  participation  in  n 
breach  of  trust  by  I.  Parker  Veasey. 

In  this  case  the  title  to  the  check  passed 
to  the  bank;  a  credit  for  the  proceeds  was 
extended  by  the  badk  to  William  H.  Deweese 
upon  the  faith  of  a  check;  he  was  Indebted 
to  the  bank  in  the  sum  stated  in  Its  answer 
at  tbe  time  It  applied  the  amount  staudlnc 
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to  Ilia  credit  to  that  indebtedness.  Upon  tbe 
facts  contained  In  tbe  record,  the  ultimate 
and  sole  question  Is  whether  the  bank,  at 
tbe  time  It  took  tbe  check  and  placed  tbe 
proceeds  to  the  Individual  account  of  De- 
weese,  bad  notice  of  the  true  ownership  of 
the  check,  or  that  It  was  Impressed  with  a 
tnut  This  Is  a  question  of  fact,  which 
most  be  determined  by  the  evidence.  After 
an  examination  of  the  testimony  contained 
in  the  record,  we  fully  concur  in  the  conclu- 
sions reached  by  Judge  Hopper  on  this  ques- 
tion in  the  carefully  prepared  opinion  filed 
b;  him  In  tbe  lower  court  "The  fund,"  he 
aald,  "la  not  now  on  deposit,  having  been 
applied  by  the  bank  to  debts  due  it,  as  to  the 
larger  part,  and  the  residue  paid  over  to  tbe 
administrator."  In  this  aspect  of  tbe  case, 
tbe  first  question  that  arises  Is,  "Did  the 
bank,  at  any  time  before  applying  the  funds 
to  pay  the  depositor's  debts  to  it,  have  notice 
o(  the  trust  character  of  the  fund?" 

We  do  not  find  anything  in  tiie  testimony 
that  satisfies  ns  that  It  bad.  It  was  sought 
to  bring  home  to  the  bank  this  knowledge 
throngh  Mr.  C.  W.  Hobbs,  vice  president  and 
a  director  of  the  bank.  He  testified  that  he 
«w  the  check  when  it  was  presented  at  the 
bank  by  Miss  Gootee,  and  knew  what  It  had 
beat  given  for;  but  he  said  he  did  not  know 
whether  It  was  paid  at  the  coimter  or  depos- 
ited. He  did  not  communicate  his  knowl- 
edge to  Mr.  Downes,  receiving  teller,  nor  to 
the  directors  of  the  bank,  although  he  might 
have  suggested  to  the  president  of  the  bank, 
at  a  later  date  at  board  meeting,  that  the 
orerdoe  note  of  Deweese  be  charged  up.  The 
president  and  other  directors  deny  that  such 
soggestion  was  made.  And  so  we  think  this 
effort  failed. 

[J]  Nor  do  we  think  the  check  itself  gave 
notice  of  the  trust  character  of  this  fund. 
The  abbreviation  "Atty.,"  written  In  the 
check,  after  the  payee's  name,  does  not  nec- 
essarily Import  a  trust.  "Attorney"  may 
mean  "assignee,"  "agent,"  or  "attorney  at 
law,"  and,  when  it  is  not  coupled  with  other 
words  of  significance,  we  think  the  usual  and 
proper  meaning  given  to  it  is  "attorney  at 
law."  Blcbelberger  ▼.  Slfford,  27  Md.  320; 
4  Cjc  897.  In  our  opinion,  the  marginal 
memorandum  on  the  check,  "in  full  of  A.  J. 
Kenney  mortgage,"  does  not  broaden  the 
meaning  of  the  abbreviation  "Atty."  It  has 
been  held  that  a  bank  is  not  bound  to  notice 
"marks"  or  "memoranda"  on  checks.  In  the 
fase  of  Duckett  v.  Mechanics'  Bank,  86  Md. 
4A2,  38  Atl.  983,  39  li.  R.  A.  84,  63  Am.  St 
Rep.  513,  tbe  court,  discussing  a  check  read- 
ing, "Pay  to  tbe  order  of  James  Scott,  Cash- 
ier, I2.0OO,  two  thousand  dollars,  for  deposit 
to  credit  of  Henry  W.  Claggett,  being  the 
balance  of  purchase  money  due  him  as  trus- 
tee from  John  R.  Coale,"  said:  "The  memor- 
anda descriptive  of  what  the  funds  were  or 


the  source  from  whence  they  came"  was  not 
"a  notification  to  the  Mechanics'  Bank  that 
tbe  fund  was  Impressed  with  a  trust  that 
would  be  invaded  by  their  being  carried  to 
Claggett's  individual  credit" 

[81  If  Mr.  Hobbs  had  any  knowledge  or 
Information  as  to  why  and  for  what  purpose 
the  check  had  been  given  by  Mr.  Clark  to 
Deweese,  it  was  knowledge  acquired  in  his 
private  capacity,  and  not  while  acting  for 
or  on  behalf  of  the  bank,  and  which  he  never 
communicated  to  any  officer  or  official  of  the 
bank,  and  therefore  any  knowledge  which  be 
may  have  thus  acquired  was  not  notice  to  the 
bank.  Md.  Trust  Company  v.  MeCbanlaV 
Bank,  102  Md.  629,  63  AU.  70;  Zane  on 
Banks  and  Banking,  173. 

Our  conclusion  Is  that  the  app^ant  had  a 
right  to  apply  the  deposit  to  the  extinguish- 
ment of  the  debt  due  it  by  Mr.  Deweese,  as 
it  did  do,  and  therefore  the  decree  of  tbe 
lower  court  must  be  reversed. 

If  loss  must  be  sustained  by  the  appellee, 
it  Is  i4;>parent  that  it  will  result  from  the 
way  in  which  he  permitted  Mr.  Deweese  to 
handle  the  negotiable  paper  of  which  he  was 
tbe  true  owner;  but  it  is  not  equitable  that 
this  loss  should  be  borne  by  the  bank,  which 
has  been  guilty  of  no  fault  in  tbe  matter. 

Decree  reversed  with  costs  as  to  the  Den- 
ton National  Bank. 


ORAMTON  V.   CHAPMAN. 

(Supreme  Court  of  Vermont.     Rutland. 

Oct  9,  1911.) 

1.  Appeai,   awd  Ebkob  (f  216*)— Questions 
Revikwablb— Questions  Not  Raised  Bk- 

LOW. 

An  objection  to  an  instruction  not  raised 
below  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   f|  1309-1314;    Dec.  Dig.  i 

2.  Replevin  (|  8*)  — Title  o»  Plaintiff- 
Evidence— BuBDEN  of  Pboof. 

Where  one  in  possession  of  a  horse  claim- 
ing it  as  owner  ander  a  gift  temporarily  loaned 
it  to  another  from  whose  custody  a  third  person 
took  it,  the  possession  of  the  former  was  pre- 
sumptively legal,  and  was  sufficient  to  support 
replevin  against  the  third  person,  who,  to  pre- 
vail, mast  show  that  he  is  entitled  to  a  return  of 
the  horse  by  showing  that  his  right  is  superior. 

{Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  45-68;   Dec.  Dig.  S  8.*] 

Exceptions  from  Rutland  County  Court, 
Fred  M.  Buttler,  Judge. 

Replevin  for  a  horse  by  Frank  H.  Cramtou 
against  Leon  B.  Chapman.  There  was  a 
Judgment  for  plaintiff,  and  defendant  ex- 
cepts.   Affirmed. 

Argued  before  ROWBLL,  O.  X,  and  MUN- 
SON,  WATSON,  HASEI/TON,  and  POW- 
ERS, JJ. 

Lawrence,  Lawrence  &  Stafford,  for  plain- 
tiff. Wm.  T.  Foley  and  T.  W.  Moloney,  for 
defendant. 
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POWERS,  J.  Joseph  Chapman,  the  fa- 
ther of  this  defendant,  let  the  plaintiff  have 
a  horse.  The  plaintiff  claims,  and  his  evi- 
dence tended  to  show,  that  this  transaction 
was  an  absolute  gift  of  the  animal ;  while 
the  defendant  claims,  and  his  evidence  tend- 
ed to  show,  that  the  arrangement  was  sub- 
ject to  certain  conditions  regarding  the  use 
of  the  animal,  which  conditions  had  been  vio- 
lated by  the  plaintiff,  whereby  he  had  for- 
feited all  right  to  It  Soon  after  the  horse 
was  delivered  to  the  plaintiff,  Joseph  Chap- 
man died,  and  his  widow  succeeded  to  all 
his  rights  in  the  horse,  if  any  he  had.  The 
plaintiff  loaned  the  horse  to  a  neighbor,  and 
the  defendant,  acting  by  authority  of  his 
mother,  seized  the  animal,  and  took  It  into 
bis  possession.  Whereupon  this  action  of 
replevin  was  brought 

The  only  exception  relied  upon  Is  to  that 
part  of  the  charge  wherein  the  Jury  was  In- 
structed that,  to  defeat  the  action,  the  de- 
fendant must  make  out  by  a  fair  balance  of 
evidence  that  "this  gift  or  loan  of  the  horse 
to  the  plaintiff  was  subject  to  those  condi- 
tions, and  that  the  plaintiff  has  violated 
those  conditions."  The  defendant  now  In- 
sists that  this  instruction  required  him  to 
prove,  not  only  that  the  transaction  was  a 
loan,  but  that  it  was  a  loan  on  conditions, 
and  that  the  conditions  were  broken;  where- 
as he  would  be  entitled  to  hold  the  horse  If 
the  transaction  was  a  loan,  and  not  a  gift 
regardless  of  conditions  and  breaches  there- 
of. He  also  argues  that  the  instruction  was 
inconsistent  with  other  instructions  given 
and  conflicted  therewith. 

[1]  But  these  claims  were  not  made  below, 
and  consequently  will  not  be  considered  here. 
The  only  fault  which  the  defendant  found 
below  with  this  instruction  was  that  It  put 
the  burden  of  proof  upon  the  defendant, 
when  it  should  have  l>een  put  upon  the  plain- 
tiff. So  this  Is  the  only  point  raised  by  the 
exception,  and  the  only  one  requiring  consid- 
eration. 

[2]  That  the  horse  was,  when  seized,  tem- 
porarily in  the  actual  custody  of  another  to 
whom  the  plaintiff  had  loaned  it  does  not 
affect  the  rights  of  the  parties  here.  The 
possession  of  the  neighbor  was  the  plalntlfTs 
possession,  and  the  situation  thereby  pre- 
sented Is  Just  the  same,  so  far  as  this  litiga- 
tion is  concerned,  as  It  would  be  bad.  the 
horse  been  taken  from  the  plaintiff  himself. 
It  suflSciently  appears,  then,  that  the  plain- 
tiff was  at  the  time  the  defendant  took  the 
horse  in  possession  of  it,  claiming  to  be  its 
owner.  Possession  alone  is  better  than  no 
title  at  all.  It  is  presumed  to  be  rightful 
and  is  some  evidence  of  title,  and  is  sufficient 
to  support  an  action  of  replevin  against  a 
mere  wrongdoer.  It  was  said  by  this  court 
in  Sprague  v.  Clark,  41  Vt.  6,  that  a  person 
who  Is  in  the  possession,  claiming  the  prop- 
erty or  an  Interest  in  it  or  a  legal  right 


to  the  possession,  may  maintain  replevin 
against  any  person  taking  the  property  from 
him  who  cannot  show  a  better  right  to  It 
The  defendant  In  the  action  of  replevin  can 
prevail  only  when  it  appears  that  he  is  enti- 
tled to  a  return  of  the  property,  and  that  can 
be  only  when  It  appears  that  his  right  is  su- 
perior to  that  of  the  plaintiff.  This  doctrine 
has  been  repeatedly  approved  in  subsequent 
cases,  and  must  be  accepted  as  the  settled 
law  of  this  Jurisdiction.  Cox  v.  Fay,  54  Vt 
446;  Tlttemore  v.  Labounty,  60  Vt  624,  15 
Atl.  196;  Chaffee  v.  Harrington.  60  Vt  718, 
15  Atl.  350. 

The  plaintiff  In  the  case  before  us  by  proof 
of  his  prior  possession  established  prima 
facie  a  right  to  maintain  his  action,  and  the 
Instruction  excepted  to  was  free  from  error. 

Affirmed. 


SLAYTON  V.  DAVIS  et  al. 

(Supreme  Court  of  Vermont     Orleana. 

Oct  9, 1911.) 

1.  Action  (|  41*)— Joinder  of  Counts— Sauk 
"Cause  of  Action." 

Under  P.  S.  1603,  which  provides  that 
counts  in  trespass  may  be  joined  with  counts  in 
trespass  on  the  case,  If  for  the  same  cause  of 
action,  counts  for  malicious  proBecution  aad 
for  abuse  of  process,  while  distinguishable,  stand 
alike,  where  joined  with  a  count  in  trespass  and 
met  by  demurrer  for  misjoinder,  and  a  count 
which  alleges  in  substance  that  the  defendant, 
witliout  cause,  maliciously  sued  out  a  body  writ 
against  the  plaintiff,  and  caused  him  to  be  ar- 
rested thereon  and  imprisoned,  may  be  joined 
with  a  count  in  trespass  for  imprisonment, 
where  the  injury  complained  of  in  each  count 
is  the  same  imprisonment;  the  "cause  of  ac- 
tion" referred  to  in  the  statute  being  the  fact 
or  facts  which  give  rise  to  a  right  of  action — 
the  matter  for  which  an  action  may  be  brought; 
and  a  joinder  of  counts  is  not  to  be  tested  by 
the  gist  of  the  respective  counts  joined,  but  by 
the  gravamen  thereof,  and,  where  the  substance 
of  the  claim  made  under  different  counts  is  the 
same,  identity  is  suCBciently  established,  though 
not  alleged,  and  though  the  gist  of  one  differs 
from  that  of  ^e  others. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §1  328-^59;    Dec.  Dig.  §  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1015-1019;  vol.  8,  p.  7598.] 

2.  Apfeai.  and  Ebbob  (§  192*)— Objections 

AND   RUXINOS— ObOUNDS  Or  DSKtrBBEB. 

A  ground  of  demurrer,  not  specified  and 
not  passed  upon  by  the  court  below,  will  not  l>e 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  1221-1225;  Dec.  Dig.  f 
192;*   Pleading,  Cent  Dig.  |i  1348-1354.] 

Exceptions  from  Orleans  County  Cburt; 
Zed  S.  Stanton,  Judge. 

Action  by  Luman  J.  Slayton  against  Nellie 
S.  Davis  and  another.  Demurrers  to  the 
several  counts  of  the  declaration  were  over- 
ruled, and  defendants  excepted.  Affirmed 
and  remanded. 

Argued  before  ROWELIJ,  C.  3.,  and'HUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 
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Grant  ft  Grouty  for  plaintlfl.  X  W.  Bed- 
moDd  and  Young  &  Young,  for  defendants. 

POWERS,  J.  ThlB  declaration  contains 
two  counts.  It  Is  agreed  that  the  first,  the 
snbetance  of  which  Is  that  the  defendants  as- 
saulted the  plaintiff  and  seized  blm  and 
cmst  him  Into  prison,  Is  in  trespass.  The 
form  of  the  second,  -which  alleges,  in  sub- 
stance, that  the  defendants,  without  cause, 
mallclonsly  sued  out  a  body  writ  against 
the  plaintiff,  and  caused  blm  to  be  arrested 
thereon  and  cast  into  prison,  all  for  the 
sole  purpose  of  forcing  him  to  discontinue  a 
oertain  action  of  trover  which  he  bad 
brought  against  the  defendants,  and  which 
was  then  pending,  is  in  dispute ;  the  plaintiff 
dalming  that  it  is  case  for  abuse  of  process, 
and  the  defendants  insisting  that  It  Is  case 
for  malicious  prosecution.  The  parties  agree, 
bowerer,  that  the  second  count,  whatever  it 
may  be  in  form,  cannot  be  Joined  with  the 
first,  unless  the  two  are  for  the  same  cause 
of  action,  within  the  meaning  of  P.  S.  1503, 
which  provides  that  counts  In  trespass  may 
be  Joined  with  counts  In  trespass  on  the 
case,  including  trover.  If  for  the  same  cause 
of  action.  The  defendants  demur  to  the 
declaration  specifying  as  cause  thereof  the 
alleged  misjoinder  of  the  counts,  and  this 
raises  the  only  question  submitted. 

[1]  Counts  for  malicious  prosecution  and 
for  abuse  of  process  are  clearly  distinguish- 
able. They  are,  however,  so  similar  in  char- 
acter that  they  stand  alike,  when  Joined  with 
■  count  in  trespass  and  met  by  a  demurrer 
for  misjoinder.  So  we  do  not  deem  it  neces- 
sary to  determine  which  of  the  parties  cor- 
rectly classifies  this  second  count,  in  order  to 
decide  whether  It  is  for  the  same  cause  of 
action  covered  by  the  first.  An  allegation 
of  identity  in  such  cases  is  not  required 
(Templeton  v.  Clogston,  59  Vt  628,  10  Atl. 
CS04),  nor  Is  it  always  controlling.  Sawyer  v. 
Cbllds,  8S  Vt  329,  75  Atl.  886.  All  that  Is 
or  sbould  be  required  is  that,  from  the  dec- 
laration itself,  the  conrt  shall  be  satisfied 
tbat  the  several  counts  are  for  the  same 
cause  of  action.  Templeton  v.  Clogston,  su- 
pra. The  "cause  of  action"  referred  to  In  the 
statute  Is  the  fact  or  facts  which  give  rise 
to  a  right  of  action — the  matter  Cor  which 
an  action  may  be  brought.  Joinder  of  counts 
under  this  statute  Is  not  to  be  tested  by  the 
gist  of  the  respective  counts  Joined,  but  by 
tbe  gravamen  thereof.  If  the  substance  of 
the  claim  made  under  tbe  different  counts  is 
tbe  same,  identity  Is  sufficiently  established, 
though  the  gist  of  one  differs  from  that  of 
tlie  others.  Thus  in  Hagar  v.  Brnlnerd,  44 
Tt.  294,  two  counts  In  trespass  qua.  dau. 
were  Joined  with  one  in  case.  Tbe  court  be- 
low overruled  the  defendant's  motion  to  dis- 
miss tbe  third  count  for  a  misjoinder.  This 
mling  was  approved  by  this  court,  on  the 
ground  tbat  all  the  counts  were  to  recover 
for  tlie  removal  of  the  same  dwelling  bouse 
onderplnnlng  stones,  and  consequently 


were  for  the  same  cause  of  action.  In  Black 
V.  Howard,  60  Vt  27,  tbe  declaration  con- 
tained two  counts  In  trespass  qua.  clan,  and 
one  In  case.  Tbe  former  alleged  In  sub- 
stance tbat  tbe  defendant  broke  and  enter- 
ed tbe  plaintiff's  close,  tore  down  tbe  di- 
vision fence  between  the  parties,  and  with 
his  cattle  trod  down,  ate,  and  destroyed  the 
herbage  thereon  growing;  tbe  latter  alleged 
la  substance  that  the  defendant  neglected 
and  refused  to  maintain  bis  part  of  the  di- 
vision fence  between  tbe  parties,  whereby 
his  cattle  escaped  and  entered  upon  tbe  plain- 
tiff's land,  and  ate  and  destroyed  tbe  herb- 
age thereon  growing.  The  court  was  satisfied 
that  the  third  count  was  meant  to  cover  the 
cause  of  action  embraced  in  the  others,  and 
held  in  effect  tbat  they  were  well  Joined. 

In  Sawyer  v.  Chllds,  supra,  it  was  held 
tbat  a  count  in  trespass  qua.  clau.,  alleging 
the  carrying  away  of  certain  personal  prop- 
erty, and  trover  for  tbe  same  personal  prop- 
erty, were  properly  Joined;  but  tbat  a  count 
in  trespass  qua.  clau.,  without  such  allegation 
and  trover,  could  not  b^  Joined. 

Tbe  question  of  Identity  under  this  statute 
does  not  differ  from  that  Involved  In  tbe  rule 
tbat  an  amended  count  must  be  for  the  same 
cause  of  action.  In  such  cases,  tbe  rule  of 
this  court,  as  recently  announced  in  Davis' 
Adm'x  V.  Rutland  R.  R.  Co.,  82  Vt  24,  71 
Atl.  724,  Is  that  "the  test  Is  whether  the  pro- 
posed amendment  is  a  different  matter,  or 
the  same  matter  more  fully  or  differently 
laid.  If  the  latter,  you  can  amend;  if  tbe 
former,  you  cannot." 

According  to  the  plaintiff's  theory  of  this 
case,  tbe  facts  which  are  set  forth  In  the 
second  count  gave  him  a  cause  of  action 
which  be  could  assert,  either  in  an  action  of 
trespass  or  an  action  on  the  case,  at  bis  op- 
tion. The  injury  complained  of  in  the  first 
count  and  the  injury  complained  of  in  tbe 
second  count  are  one  and  tbe  same  injury, 
namely,  tbe  imprisonment  The  second  count 
is  but  another  way  of  stating  the  plaintlfTs 
claim,  another  form  of  declaring  for  the  same 
thing,  namely,  damages  for  such  imprison- 
ment 

[2]  But  the  defendants  now  say  that  on 
tbe  facta  disclosed  by  the  second  count 
trespass  for  false  imprisonment  cannot,  in 
any  event,  be  sustained;  tbat,  since  it  ap- 
pears by  the  second  comit  that  the  plaintlfTs 
arrest  and  Imprisonment  was  on  a  writ  Is- 
sued from  tbe  county  court  tn  due  form,  an 
action  for  false  imprisonment  on  account 
of  that  arrest  and  imprisonment  cannot  be 
maintained;  and  tbat  it  must  therefore  be 
taken  tbat  the  first  count  is  predicated  upon 
some  arrest  and  imprisonment,  other  than 
the  one  set  up  in  tbe  second  count  We  can- 
not adopt  this  view,  for  we  think  it  sufficient- 
ly appears  that  tbe  two  counts  are  predicated 
upon  the  same  arrest  and  imprisonment  If 
the  defendants  Intend  to  make  tbe  further 
point  that  these  counts  are  so  Inconsistent 
and  repugnant  to  each  other  tbat  proof  of  the 
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grounds  alleged  for  a  recovery  in  the  second 
necessarily  disproves  the  grounds  alleged  for 
a  recovery  in  the  first,  and  that  this  affords  a 
ground  (HT  demurrer  for  mlsjoiuder,  the  suf- 
ficient answer  is  that  this  ground  is  not 
specified  in  the  demurrer,  and  does  not  ap- 
pear to  hare  been  passed  upon  below.  There- 
fore It  will  not  be  considered  here. 
Affirmed  and  remanded. 


CORLISS  v.  VILLAGE  OF  RICHFORD, 

(Supreme  Court  of  Vermont.     Franklin. 

Oct.  9,  1911.) 

1.  Constitutional  Law  (t  290*)— Do£  Pao- 
CESs  OF  Law— Public  Impbovements— Spk- 
oiAL  Assessments. 

A  law  providing  for  public  improvements 
with  special  assessments  upon  abutting  land- 
holders is  not  unconstitutional  in  failing  to  give 
such  landholders  an  opportunity  to  be  heard 
upon  the  question  of  the  necessity  of  the  im- 
provemeats,  as  no  property  is  taken  by  the  con- 
struction of  the  improvement,  but  only  a  foun- 
dation laid  for  the  exercise  of  a  particular  right 
of  taxation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |i  871-876;  Dec.  Dig.  | 
290.*) 

2.  Municipal  Cobpobatioks  (i  488*)— Pub- 
lic luPBovEMBNTS— Special  Abbessiient»— 
"Special  Bkmbfits." 

Special  assessments  upon  abutting  land- 
owners  for  public  improvements  are  based  up- 
on special  benefits,  which  are  those  that  the 
landowner  receives  from  the  improvements  in 
excess  of  the  general  public. 

[Ei.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1062;  Dec.  Dig.  i 
43&« 

For  other  definitions,  see  Words  and  Pbrases, 
vol.  7,  pp.  6669,  6570] 

3.  Municipal  Cobpobations  (|  407*)— Pub- 
lic lUPBOVEKENTB — SPECIAL  ASSESSMENTS- 
STATUTES. 

An  act.{)roviding  for  public  improvements, 
and  authorizing  special  assessments,  must  fix 
the  legal  standard  of  the  assessments;  and  so 
an  act  providing  for  an  assessment  for  each 
landowner's  "just  share  of  the  expense"  is  in- 
valid, as  the  words  "just  share"  do  not  with 
reasonable  certainty  limit  the  assessment  to  the 
special  benefits  conferred. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  407.*] 

Exceptions  from  Franklin  County  Court; 
WlUard  W.  MUes,  Judge. 

Petition  by  Gilman  Corliss  against  the 
Village  of  Richford  for  the  appointment  of 
commissioners  to  reassess  petitioner  for  the 
expense  of  laying  a  sewer.  Upon  a  bearing 
of  the  report  of  the  commissioners,  and  peti- 
tioner's exceptions  thereto,  the  exertions 
were  overruled,  and  a  pro  forma  Judgment 
rendered  in  favor  of  defendant.  The  peti- 
tioner excepts.  Judgment  reversed,  and  as- 
sessment vacated. 

Argued  before  ROWELL,  0.  J.,  and  MUN- 
80N,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

W.  B.  Locklln,  for  petitioner.  A.  B.  Row- 
ley, for  defendant 


POWERS,  J.  This  is  a  proceeding  for  n 
reassessment  for  benefita  conferred  by  the 
construction  of  a  sewer  on  Province  street 
in  the  defendant  village.  The  only  question 
raised  or  considered  Is  the  constitationality  of 
the  act  under  which  the  assessmoit  was  made. 
The  petitioner  attacks  the  act  on  two  grounds 
specified,  as  follows:  (1)  That  the  act  does 
not  give  tlie  petitioner  an  opportunity  to  l>e 
lieard  on  the  question  of  the  public  necessity 
for  the  construction  of  the  sewer.  (2)  That 
the  act  does  not  provide  a  certain,  fixed,  and 
definite  standard  for  assessing  the  landown- 
ers for  the  expense  of  construction. 

[1]  1.  In  support  of  bis  first  proposition, 
the  petitioner  relies  upon  Steams  v.  Barre, 
73  Vt  281,  50  AU.  1086,  58  L.  R.  A.  240.  87 
Am.  St.  Rep.  721.  But  that  was  a  case  In- 
volving the  law  of  eminent  domain,  while 
this  is  one  Involving  the  law  of  taxation. 
The  distinction  between  such  cases  was  re- 
cently pointed  out  in  Durkee  v.  Barre,  SI 
Vt  530,  71  Atl.  819,  wherein  it  was  held, 
upon  a  review  of  the  authorities  and  in  har- 
mony with  the  views  expressed  in  Woodhouse 
V.  Burlington,  47  Vt  300,  that  due  process 
of  law  does  not  require  that  one  liable  to  as- 
sessment for  benefits  should  have  an  oppor- 
tunity to  be  heard  on  the  question  whether 
the  public  good  requires  the  improvement 
involved,  since  no  property  is  thereby  ta]c«i, 
but  only  a  foundation  laid  for  the  exercise 
of  a  particular  right  of  taxation.  That  case 
was  followed  and  approved  In  Lazelle  t. 
Barre,  81  Vt  645,  71  Ati.  824,  wherein  the 
improvements  were  wholly  unauthorized 
wlien  made,  but  a  subsequent  amendment  to 
the  defendant's  charter  provided  for  assess- 
ments upon  an  ex  post  facto  determination 
of  the  public  character  and  necessity  thereof. 

[2,  3]  2.  The  petitioner's  second  objection 
must  be  sustained,  for  the  law  of  the  sub- 
ject is  with  him.  All  agree  that  the  only 
legal  basis  for  assessments  of  this  kind  is 
the  special  boiefits  conferred  by  the  improve- 
ments involved,  and  that  special  benefits  are 
such  as  a  landowner  receives  therefrom  in 
excess  of  the  benefits  enjoyed  by  the  general 
public.  That  the  act  authorizing  the  assess- 
ment must  Itself,  either  in  express  terms  or 
by  fair  implication,  fix  that  legal  standard  to 
which  the  assessment  must  be  made  to  con- 
form, was  established  by  Barnes  v.  Dyer,  66 
Vt  460.  It  was  therein  held  that  an  act  pro- 
viding for  an  assessment  for  such  part  of  the 
expense  incurred  as  the  authorities  should 
deem  "Just  and  equitable"  was  insufficient 
and  unconstitutional.  The  act  under  consid- 
eration provides  for  an  assessment  for  the 
landowners  "Just  share"  of  the  expense. 
These  words,  like  those  in  Barnes  v.  Dyer, 
fail  to  establish  a  legal  standard  by  which 
to  determine  the  validity  of  an  assessment. 
And  this  is  so  because  they  do  not  Import, 
with  reasonable  certainty,  a  limitation  to  the 
special    benefits    conferred.      The    act    falls 
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short  of  constitutional  requliements  In  this 
regard,  and  affords  no  basis  for  an  assess- 
ment 

Pro  forma  Judgment  reversed,  assessment 
vacated,  and  Judgment  for  the  petitioner  to 
leoover  Ms  costs. 


DONOVAN  T.  SEH^INAS  et  aL 

(Supreme  Court  of  Vermont     Wasbtn^on. 

Oct  9,  1011.) 

L  Etimnc«  (i  220*)  —  Admissions  —  "Si- 

UCSCK." 

Bridence  that,  while  a  witness  was  living 
with  a  married  conple,  she  never  had  heard  the 
bnsband  claim  to  own  the  probity  in  question, 
and  that  at  one  time  the  husband  told  the  wife 
that  a  tenant  wanted  certain  repairs  made,  and 
sBe  replied  that  she  would  liave  it  done,  was  not 
snbject  to  the  objection  that  evidence  of  the 
husband's  failure  to  claim  ownership  was  er- 
roneoosly  received  because  no  circunistances 
were  shown  calling  on  him  to  make  such  claim, 
npedaUy  when  taken  with  other  testimony  of 
tlie  witness  that  the  wife  always  spoke  of  the 
property  as  hers,  collected  the  rents,  and  made 
repairs. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  771-786;  Dec.  Dig.  §  220.*] 

2.  Btidkhcc  (I  271*)— Decxasations— Sklt- 
Sebviro  Dsclakationb. 

On  an  issne  as  to  tiie  ownership  of  houses 
as  between  a  widow  and  the  heirs  of  decedent 
testimony  of  a  former  tenant  that  he  went  to 
decedent  and  susgested  that  he  would  give  a 
mortgage  on  his  fumiture  to  secure  the  rent  for 
the  approaching  winter,  and  decedent's  wife 
came  in  while  they  were  talking,  and  told  the 
tenant  that  he  need  not  worry,  that  they  did 
not  want  a  mortgage,  that  she  owned  the  house, 
.ind  that  he  need  not  let  his  little  ones  want  for 
anything,  is  not  objectionable  as  self-serving; 
the  wife's  statements  being  made  in  the  pres- 
ence of  the  husband  under  circumstances  which 
would  natnrall^  call  forth  a  protest  or  denial,  if 
nntme,  and  bemg  an  exercise  of  an  act  of  own- 
ership by  the  wue. 

[I'M.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  106&-1104;   Dec.  Dig.  i  271.*] 

3.  HtrsBAND  AND  Wife  (§  121*>— Sepabate 
Pbopkrtt  op  Wifi— Findings  bt  Master. 

On  an  issne  between  a  widow  and  heirs  of 
a  decedent  as  to  the  ownership  of  property,  the 
finding  of  a  master  that  deciedent  bought  the 
property  with  money  belonging  to  his  wife  pre- 
dudes  the  idea  tiiat  the  husband  had  any  mari- 
ul  interest  in  it,  though  the  master  did  not  find 
that  she  received  all  the  money  from  her  father's 
estate  as  she  claimed. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Dec  Dig.  i  a21.*J 

i.  Trusts  (S  81*)— Resultino  Trusts— Pat- 
HENT  OF  Consideration  fob  Conveyance 
TO  Anotheb. 

Where  a  husband  bonght  property  with  his 

wife's  money  and  took  the  tiUe  to  himself,  he 

held  that  title,  so  far  as  he  did  not  convey  it  to 

her,  for  her  use  and  benefit. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 

Kg.  li  115-118;    Dec  Dig.  (  81.*] 

Appeal  in  Chancery,  Washington  County; 
Willaid  W.  Miles,  Chancellor. 

Bill  In  equity  by  Isabel  8.  Donovan  against 
Charles  Sellnas  and  another.  Heard  on 
pleadings,  master's  report  and  defendants' 
exceptions    thereto.     Exceptions    overruled 


pro  forma,  and,  from  a  decree  for  the  orator 
lu  accordance  with  the  prayer  of  the  bill, 
defendants  appeal.  Affirmed  and  remanded. 
Argued  before  EOWELL,  C.  X,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, 33. 

H.  C.  Shurtleff,  for  appellants.  Senter  & 
Senter,  for  appellee. 

POWERS,  J.  The  oratrlx  is  the  widow  of 
John  P.  Donovan,  who  died  intestate  and 
without  issue.  The  defendant  Mary  Sellnas 
is  a  sister  of  Donovan,  and  his  only  next  of 
kin.  The  other  defendant  is  her  husband. 
In  1889  Donovan  bought  of  one  Scrlbner  cer- 
tain premises  In  Montpeller,  on  which  were 
two  rented  bouses  called  the  "Scrlbner  bous- 
es," paying  therefor  the  sum  of  $3,000,  and 
taking  deeds  in  his  own  name.  Later  Dono- 
van conveyed  one  undivided  half  of  these 
premises  to  one  Fuller,  who  on  the  same  day 
conveyed  the  same  to  the  oratrlx.  Donovan 
died  In  1904,  and  the  oratrlx  and  Andrew 
Howe  were  appointed  administrators  of  his 
estate.  The  probate  court  granted  them  a 
license  to  sell  all  the  real  estate  belonging  to 
Donovan's  estate,  and  on  February  10,  1906, 
they  deeded  to  one  Emery  one  undivided  half 
of  the  premises  in  question,  and  be  imme- 
diately conveyed  the  same  to  the  oratrlx. 
In  July,  1910,  these  defendants,  claiming  that 
the  title  to  one  undivided  half  of  these  prem- 
ises was  In  Donovan  when  he  died,  and  that 
a  certain  part  thereof  immediately  vested  In 
the  defendant  Mary  at  his  death,  brought  a 
petition  for  partition,  which  was  enjoined 
when  this  suit  was  brought  and  Is  now  pend- 
ing. The  oratrlx  asks  that  these  partition 
proceedings  be  perpetually  enjoined,  and  that 
the  Scrlbner  property  be  decreed  to  her. 

One  witness  for  the  oratrlx  testified  before 
the  master  that  she  lived  In  the  Donovan 
family  about  six  years,  and  that  on  different 
occasions  Donovan  told  her  that  the  prem- 
ises in  question  belonged  to  Mrs.  Donovan; 
that  he  bought  them  with  her  money,  and 
that  it  was  money  which  came  to  her  from 
her  father's  estate  and  some  she  had  before ; 
that  Mrs.  Donovan  kept  her  account  at  the 
Savings  Bank,  and  Donovan  bis  In  the  Na- 
tional Bank;  and  that  there  was  money 
kept  by  Itself  In  Donovan's  safe  which  he 
said  was  Mrs.  Donovan's  rent  money,  and  to 
other  facts  tending  to  show  that  Donovan 
treated  the  property  as  belonging  to  his 
wife.  Another  witness  for  the  oratrlx  tes- 
tified that  she  lived  with  the  Donovans  over 
nine  years,  and  that  Mrs.  Donovan  always 
spoke  of  the  houses  as  hers,  and  that  she 
always  collected  the  rents  and  made  the  re- 
pairs. Another  witness,  who  was  employed 
in  Donovan's  store  for  5  years,  and  for  19 
years  occupied  a  part  of  the  same  building, 
and  knew  about  his  business  affairs,  testified 
that  Donovan  told  her  that  he  bought  these 
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bouses  with  bis  wife's  money,  and  tbat  she 
received  the  money  from  her  father's  estate. 
All  the  foregoing  testimony  was  either  re- 
ceived without  objection,  or,  If  objected  to, 
the  exception  thereto  is  waived  by  not  be- 
ing covered  by  the  brief. 

[1]  One  of  the  witnesses  above  referred  to 
was  also  allowed  to  testify  that  during  the 
time  she  lived  with  the  Donovans  she  never 
beard  Mr.  Donovan  claim  to  own  this  prop- 
erty, and  that  at  one  time  Donovan  told  his 
wife  that  Rivers,  a  tenant  in  one  of  the  hous- 
es, wanted  certain  repairs  made,  and  that 
she  replied,  "All  right,  I  wUl  have  it  done." 
This  was  taken  subject  to  objection  and  ex- 
ception, and  it  is  now  urged  tbat  so  much 
thereof  as  relates  to  Donovan's  failure  to 
claim  ownership  was  erroneously  received, 
because  no  circumstances  were  shown  calling 
upon  him  to  make  such  claim,  citing  Pierce 
V.  Pierce,  66  Vt  369,  29  AU.  364.  But  when, 
as  here,  the  question  is  as  to  the  ownership 
of  property  between  husband  and  wife,  evi- 
dence showing  how  the  matter  was  under- 
stood and  treated  between  them  Is  relevant. 
Fletcher  v.  Wakefield,  75  Vt.  257,  54  AU. 
1012;  Richardson  v.  MerriU's  Estate,  32  Vt 
27;  Caldwell  v.  Renfrew,  33  Vt  213.  The 
fact  that  during  the  9%  years  that  the  wit- 
ness was  a  member  of  Donovan's  bouf>ebold 
be  was  never  heard  to  dalm  this  property, 
especially  when  taken  with  the  other  testi- 
mony of  the  witness  that  Mrs.  Donovan  al- 
ways spoke  of  it  as  hers,  and  collected  the 
rents  and  made  the  repairs,  was  of  at  least 
some  probative  value  on  the  main  question  of 
ownership,  and  was  properly  received. 

[2]  Another  witness  testified  that  he  was  a 
tenant  of  one  of  the  houses  for  16  or  17  years, 
and  that  at  one  time  be  was  out  of  work 
and  went  to  Donovan  and  told  him  of  his 
situation,  and  suggested  tbat  he  would  give 
a  mortgage  on  his  furniture  to  secure  the 
rent  for  the  approaching  winter ;  that  Dono- 
van replied  tbat  it  would  be  a  long  time 
before  spring,  and  that  a  mortgage  would  not 
keep  houses  up ;  that  Mrs.  Donovan  came  in 
while  they  were  talking,  and,  when  she  beard 
what  was  said,  spoke  as  follows:  "Mr.  Wil- 
lard,  don't  you  worry.  We  don't  want  no 
mortgage.  I  own  tbat  house,  and  don't  you  let 
your  little  ones  want  for  anything.  I  will 
let  the  rent  set"  To  this  statement  Don- 
ovan made  no  reply.  This  testimony  was  al- 
so excepted  to,  and  it  is  now  said  to  be  self- 
serving.  But  it  was  made  in  the  presence  of 
the  husband  and  in  circumstances  which 
would  naturally  call  forth  some  sort  of  pro- 
test or  denial  if  it  was  untrue.  Besides,  the 
wife  was  not  only  asserting  ownership  of  the 
property,  she  was  exercising  an  act  of  own- 
ership by  declining  security  for  the  rent  and 
agreeing  to  give  credit  therefor,  which  the 
husband  had  manifested  a  disposition  not  to 
do.  The  evidence  tended  to  show  tbat  Dono- 
van allowed  his  wife  to  manage  the  property 


and  treated  it  as  belonging  to  her,  and  so 
was,  as  we  have  seen,  admissible. 

[3]  The  master  finds  the  fact  that  Dono- 
van bought  the  property  In  question  with 
money  belonging  to  his  wife.  That  he  Ls  un- 
able to  find  tbat  she  received  all  of  the  $3,000 
from  her  father's  estate  is  unimportant 
The  money  was  the  money  of  the  wife ;  and 
the  finding  precludes  the  Idea  that  the  bus- 
band  had  any  marital  Interest  in  It 

[4]  Having  bought  the  property  with  her 
money  and  having  taken  the  title  to  himself, 
be  held  that  title,  so  far  as  he  had  not  con- 
veyed it  to  her,  for  ber  use  and  benefit 
Dewey  v.  Long,  25  Vt  564;  Williams  v. 
Wager,  64  Vt.  326,  24  Atl.  765;  Beddow  v. 
Sheppard,  118  Ala.  474,  23  South.  662 ;  Black 
V.  Black,  64  Kan.  689,  68  Pac.  662. 

Pro  forma  decree  afilrmed  and  cause  re- 
manded. 


CHASE  V.  HOOSAO  TUNNEL  ft  W.  R.  CO. 

(Supreme  Court  of  Vermont    Windham. 

Oct  9,  1911.) 

1.  Damages  (§  1*)— -Theobt— CoMPKNSATtON. 

Ordinarily  damages  are  awarded  on  the- 
tbeoi;  of  compensation. 

[Ed.   Note. — For   other   cases,   see   Damages, 
Cent  Dig.  g  1;  Dec.  Dig.  |  l.»] 

2.  Dauaoes  (I  105*)— Ikjubiks  to  Pbopebtt 
— Meabube. 

Where  property  wrongfully  destroyed  may 
be  put  to  more  than  one  use,  and  its  value  for 
one  purpose  exceeds  tbat  for  another,  the  owner 
may  recover  the  larger  amount 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent  Dig.  H  266-271;   Dec.  Dig.  S  105.»] 

3.  Dauaoes  (I  112*)— Meabube— IwjTTBiES  to- 
Land— Gbowino  Timbeb. 

The  measure  of  damages  for  injury  to  groiv- 
ing  timber  by  fire  is  the  difference  between  the 
value  of  the  land  immediately  before  and  im- 
mediately after  the  fire;  the  value  before  the 
fire  bein^  ascertained  in  view  of  the  existence 
of  standmg  timber. 

[Ed.    Note.— For   other  cases,   see    Damages, 
Cent  Dig.  g§  281-283;    Dec.  Dig.  |  112.*] 

4.  Damages  (|  174*)- Hvidenck— Admissiow. 

In  determining  the  difference  between  the 
value  of  timbered  land  immediately  before  and 
after  a  fire  which  destroyed  the  timl>er,  the  char- 
acter of  the  soil,  kind,  quality,  age,  and  location 
of  the  trees,  etc.,  may  be  considered,  so  that  the 
owner  could  show  that  the  hardwood  trees  were 
worth  more  standing,  than  if  cut  into  firewood, 
and  could  also  show  how  much  more  the  land 
was  worth  as  "sprout"  land,  than  with  wood 
upon  it. 

[Ed.    Note. — For  other   cases,    see   Damages, 
Cent  Dig.  U  462-467;   Dec.  Dig.  {  174.*] 

5.  Witnesses  (§  387*)— Cboss-Examination — 

DiSCBETION  or  CODBT. 

In  an  action  against  a  railroad  company 
for  damages  for  a  fire  set  by  defendant's  loco- 
motive, plaintiff  asked  the  engineer  and  fireman 
of  the  engine  on  cross-examination  whether  they 
had  not  made  statements  at  a  former  trial  con- 
tradictory to  their  evidence  just  given,  which 
the  engineer  admitted,  and  stated  that  the  fact 
was  as  testified  on  the  other  trial:  but  the  fire- 
man said  that  he  did  not  remember  the  state- 
ments imputed  to  him  on  the  other  trial.  Plain- 
tiff offered  no  other  evidence  as  to  the  former 
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■tatements  of  such  witneasea.  Held,  that  it 
could  not  be  said  that  there  was  an  abuse  of 
discretion  in  allowing  the  questions  asked;  the 
extent  of  cross-examination  to  test  the  accuracy 
and  credibility  of  a  witness,  or  to  impeach  his 
testimony,  being  largely  within  the  trial  court's 
discretioD. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1228-1232;  Dec.  Dig.  §  387.*] 

Exceptions  from  Windham  County  Court; 
William  H.  Taylor,  Judge. 

Action  by  Cbarlee  S.  Chase  against  the 
Hoosac  Tunnel  &  Wilmington  Railroad  Com- 
pany. Judgment  and  verdict  for  plaintiff, 
and  defendant  excepts.     Affirmed. 

Ai^ued  before  ROWELL,  C.  J.,  and  MUN- 
80N,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

W.  R.  Daley  and  B.  W.  Gibson,  for  plain- 
tiff.   Haskins  &  Scbwenk,  for  defendant. 

POWERS,  J.  This  is  an  action  on  the 
case  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  a  fire  negligently  com- 
municated to  the  plahntUTs  land  by  the  de- 
fendant's locomotive  engine.  It  appeared 
that  the  fire  in  question  burned  over  a  large 
area  of  the  plaintifiTs  woodland;  that  tbe 
timber  on  this  land  had  been  cut  and  re- 
moved, and  that  at  the  time  of  tbe  fire  It 
was  largely  covered  with  a  second  growth 
of  beedi,  birch,  and  maple,  with  some  ash, 
qimce,  and  hemlock,  ranging  in  size  from 
twenty  Inches  down  to  two  inches  in  diame- 
ter; that  the  ground  was  exceedingly  dry, 
and  that  in  many  places  the  soU  was  burned 
to  sncb  a  depth  that  its  fertility  for  growing 
trees  was  destroyed.  Witnesses  on  both 
sides  testified  without  objection  as  to  the 
number  of  cords  of  wood  and  feet  of  lumber 
destroyed  and  Injured  by  the  fire,  and  the 
value  thereof  at  that  time,  and  gave  their 
estimates  of  the  damage  to  tbe  soil  through 
which  the  fire  ran.  Certain  of  the  witness- 
es were  then  allowed,  subject  to  exception, 
to  testify,  in  effect,  that  in  their  opinions 
the  trees  destroyed,  especially  the  hardwood, 
w«e  worth  more  to  stand  and  grow,  than 
to  cat  into  firewood;  and  some  were  allow- 
ed to  say  how  much  more  the  land  was 
worth  as  "sprout"  land,  than  for  the  wood 
apon  it.  The  defendant  objected  that  this 
line  of  evidrace  did  not  relate  to  a  proper 
dement  of  damage,  because  the  answers 
were  necessarily  too  si>eculative  and  uncer- 
tain to  be  reliable  or  legitimate.  The  de- 
fendant then  insisted,  as  It  does  here,  that 
the  true  rule  governing  the  damages  is  "the 
actual  damage  to  the  wood  and  timber  trees 
standing  and  growing  upon  the  burned  prem- 
ises at  tlie  time  of  the  fire,  together  with 
such  damage  to  the  soil,  if  any,  by  reason  of 
tbe  fire,  as  vras  shown  by  the  evidence  in  the 
ease,  less  the  amoimt  the  plaintiff  realized, 
or  might  have  realized,  from  the  wood  and 
thnber,  by  the  exercise  of  the  care  of  a 
pnident  man  In  seasonably  cutting,  market- 


ing, and  properly  caring  for  the  same;  and 
that  the  measure  of  damages  as  to  the  wood 
and  timber  actually  destroyed  was  its  value 
as  wood  and  timber  [its  stumpage,  as  it  is 
commonly  called]  upon  the  day  of  the  fire." 

[1,2]  Ordinarily,  damages  are  Judicially 
awarded  on  tbe  theory  of  compensation.  Tbe 
law  seeks  to  make  the  injured  party  whole ; 
to  restore  him,  so  far  as  can  be  done  by  an 
award  of  damages,  to  his  former  position. 
The  rule  contended  for  by  the  defendant 
would  accomplish  this  result  in  many  cases, 
but  not  in  all.  Where  the  property  wrong- 
fully destroyed  is  capable  of  being  put  to 
more  tliau  one  use,  and  its  value  for  one  pur- 
pose exceeds  that  for  another,  the  owner  Is 
entitled  to  recover  of  tbe  wrongdoer  the 
larger  sum.  Otherwise  he  would  not  he ' 
made  whole ;  for  the  true  cash  value  of  any 
property  is  represented  by  the  amount  it  Is 
worth  for  the  most  useful  purpose  for  which 
it  is  available.  So  in  many  cases  the  "stump- 
age"  value  would  not  be  full  compensation 
for  trees  destroyed.  Take  young,  growing 
trees,  not  large  enough  for  wood  or  timber; 
these  have  no  "stumpage"  value,  but  they 
have  a  present  value  as  growing  trees,  nev- 
ertheless, depending  more  or  less  upon  their 
age,  size,  location,  and  the  conditions  sur- 
rounding theuL 

[3,4]  It  Is  to  be  observed  that  the  trial 
court  did  not  allow  the  Jury  to  hear  evidence 
as  to  the  future  value  of  these  trees,  or  to 
indulge  in  any  speculation  on  that  subject 
The  line  was  carefully  and  correctly  drawn 
by  the  court;  the  evidence  was  limited  to 
the  value  of  the  trees  at  the  time  of  the  fire, 
taking  Into  account  the  fact  that  they  were 
growing  trees;  and  the  cliarge  was  corre- 
spondingly guarded  In  these  cases  the  rule 
of  damages  is  usually  stated  to  be  the  differ- 
ence between  tbe  value  of  the  land  Just  be- 
fore the  fire,  and  its  value  Just  after.  Kilby 
v.  Brwin,  84  Vt  270,  78  Atl.  1021.  This  val- 
ue before  the  fire  is  to  be  established  in  con- 
sideration of  the  fact  that  there  is  standing 
upon  the  land  wood,  timber,  and  growing 
trees;  and  in  reaching  a  conclusion  it  Is 
proper  to  consider  the  character  of  the  soil, 
tbe  kind,  quality,  age,  and  location  of  the 
trees.  Louisville,  etc.,  R.  Co.  v.  Spencer, 
149  III.  97,  36  N.  E.  91.  All  this  Is  recog- 
nized and  approved  in  Kilby  v.  Erwin,  su- 
pra, wherein  it  is  said:  "One  whose  trees 
have  suffered  through  the  wrongful  act  or 
omission  of  another  is  entitled  to  a  fair  com- 
pensation for  Ms  actual  loss.  •  •  •  The 
elements  of  damage  vary  with  the  kind,  con- 
dition, location,  and  use  of  the  trees."  The 
defendant's  objection  to  the  evidence  was 
properly  overruled,  and  the  charge  on  this 
subject  was  free  from  error. 

[6]  The  only  other  exceptions  relied  upon 
in  the  defendant's  brief  relate  to  the  cross- 
examination  of  the  witnesses  Barre  and  Har- 
ris, who  were  respectively  engineer  and  fire- 
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man  on  the  engine  -which,  It  was  claimed, 
set  ont  the  fire.  Subject  to  e:£eeption,  the 
plaintiff  was  allowed  to  ask  each  of  these 
witnesses  if  he  did  not,  In  his  testimony  at 
another  trial,  make  certain  specified  state- 
ments which  were  contradictory  of  the  tes- 
timony given  on  the  trial  of  this  case.  This 
was  offered  and  received  for  the  purpose  of 
laying  a  foundation  for  an  impeachment. 
The  engineer  frankly  admitted  that  he  did 
so  testify  at  the  other  trial,  and  that  the  fact 
was  as  then  stated.  The  fireman  either  de- 
nied making  the  former  statement,  or  said 
he  did  not  remember  making  it  The  plain- 
tiff did  not  offer  any  other  evidence  as  to 
these  former  statements.  It  is  enough  to  say 
in  disposing  of  these  exceptions  that  the  ex- 
tent of  cross-examination  to  test  the  accu- 
racy, veracity,  or  credibility  of  a  witness,  or 
to  shake  his  credit  by  impeaching  his  char- 
acter, is,  to  a  large  extent,  within  the  dis- 
cretion of  the  trial  court  Hathaway  v.  Gos- 
lant,  77  Vt  199,  59  AtL  835.  That  the  plain- 
tiff did  not  see  fit  to  pursue  the  matter  by 
the  introduction  of  evidence  of  what  the  for- 
mer statements,  if  any,  were  does  not  at  all 
change  the  situation.  It  is  apparent  that  the 
court's  discretion  was  not  here  abused. 
Affirmed. 


JBWHUi  V.  HOOSAC  TUNNEL  &  W.  R.  CO. 

(Supreme  Court  of  Vermont     Windham. 
Oct  9,  1911.) 

1.  Tbiai.  (i  76*)— Reception  or  Evidsnck— 
Objections  —  Objections  to  Answeb  — 

TlUE. 

An  objection,  made  after  the  question  was 
answered,  accompanied  by  a  motion  to  strike 
the  answer,  being  obviously  made  to  the  answer 
and  not  to  the  question,  was  made  in  time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Uig.  11  183-190;   Dec.  Dig.  {  7e.»] 

2.  Appeal  and  Ebbob  (§  231*)— Pbesbnta- 
TioN  Below— Specific  Objection— Admis- 
sion of  Evidence. 

An  objection  to  an  answer  must  point  ont 
the  exact  grounds  of  objection  in  order  to  be 
available  on  appeal,  unless  the  grounds  of  ob- 
jection are  so  obvious  as  not  to  require  state- 
ment; and  a  general  objection  to  the  answer 
was  insufficient,  where  a  witness,  in  an  action 
against  a  railroad  company  for  damages  from 
fire,  being  aslced  to  describe  how  the  growth  of 
weeds  along  the  right  of  way  looked,  and  their 
height  within  a  distance  of  two  rods  from  the 
track,  answered  that  they  looked  to  him  like  an 
old  pasture  that  had  not  been  pastured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  231;*  Trial,  Cent  Dig.  { 
231.] 

3.  Appeai.  and  Bbbob  (|  926*)  —  Pbesuup- 
TiONS— Rulings  on  Evidence. 

Where  the  admissibility  of  evidence  depends 
upon  a  preliminary  finding  of  fact,  the  Supreme 
Court  will  assume,  in  support  of  the  ruling  ad- 
mitting It,  that  such  fact  was  found,  unless  the 
record  shows  to  the  contrary,  so  that,  where  the 
court  merely  found  that  plaintifl  "had  a  right 
to  cross-examine"  a  witness  called  by  him,  it 
will  be  presumed  that  the  court  found  that  the 


witness  was  in  fact  hostile;    the  contrary  not 
appearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3735-3747;  Dec.  Dig.  S 
926.*] 

4.  Appeal  and  Ebbob  (S  1048*)— Habmless 

Ebbor— Cboss-Exakination. 

In  an  action  against  a  railroad  company  for 
damages  from  fire  set  by  a  locomotive,  defend- 
ant's engineer  testified  as  to  the  constructioD 
and  operation  of  spark  arresters  and  ash  pans 
on  defendant's  engines,  and  stated  that  the  coke 
cinders  died  quickly.  He  was  asked  on  cross- 
examination  whether  more  or  less  cinders  did 
not  drop  into  the  ash  box  with  any  Icind  of  fuel, 
and  answered,  "Yes,"  and  was  also  asked  wheth- 
er coals  scattered  out  upon  any  of  the  engines 
on  his  road,  and  answered:  "Not  with  coke; 
I  have  never  seen  it;"  but  that  he  had  seen 
cinders  scatter  with  coal.  Coke  was  the  fuel 
used  on  defendant's  engine.  Beld,  that  defend- 
ant could  not  have  been  prejudiced  by  the  an- 
swer given  on  cross-examination,  even  if  it  was 
broader  than  was  warranted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  1048.*] 

5.  Appeal  and   Ebbob   (|  826*)  — Pbesuxf- 
tions. 

In  an  action  against  a  railroad  company  for 
damage  by  fire,  an  engineer,  who  had  testified  aa 
to  the  working  of  ash  pans,  etc.,  was  asked  how 
long  a  spark  from  coke  burned  after  it  left  the 
fire  box,  and  answered,  "Well,  I  wouldn't  be 
afraid  to  pick  it  up  in  one  of  my  bare  hands 
after  ten  minutes,"  which  answer  was  excluded, 
on  plaintiff's  objection,  as  not  responsive.  Held, 
that  it  must  be  presumed  on  ap^ieal  that  the 
trial  court  was  justified  in  requiring  a  more 
responsive  answer,  esi)ecially  as  defendant  had 
an  opportunity  to  obtain  a  direct  answer. 

[E]d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3735-3747;  Dec.  Dig.  I 
926.*y 

6.  Appeal   and   Bbbob   ({   926*)  —  Fbesump- 

TIONS. 

In  support  of  a  trial  court's  ruling,  permit- 
ting certain  questions  on  a  cross-examination, 
it  must  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  there  was  evidence  tending 
to  show  the  conditions  implied  in  the  questions. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !i  3735-3747;  Dec.  Dig.  { 
926.*] 

7.  Appeal  and  Ebbob  (8  1078*)  —  Bbiem — 
Waives  of  Objection. 

Objections  to  the  admission  of  evidence 
made  below  will  not  be  considered,  where  not 
relied  on  in  appellant's  brief. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4256-4261;  Dec.  Dig.  f 
1078.*] 

8.  Appeal  and  Erbob  (|  232*)  —  Pbesenta- 
tion  Below— OBJBcmoNS  'ro  Btidkncb. 

Where  the  only  objection  to  a  question  to 
an  expert  on  the  construction  of  ash  pana  and 
engine  spark  arresters  was  that  he  did  not  state 
what  fuel  was  being  burned,  an  objection  on 
appeal  that  it  was  not  a  matter  for  expert  tes- 
timony will  not  be  considered. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  232;*  Trial,  Cent.  Dig.  ii 
211-222.1 

Exceptions  from  Windham  County  Court; 
William  H.  Taylor,  Judge. 

Action  by  Edward  K.  Jewell  against  the 
Hoosac  Tunnel  &  Wilmington  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
excepts.    Affirmed. 
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Argued  before  ROWELL,  O.  J.,  and  MUN- 
SON,  WATSON,  HASEI/rON,  and  POW- 
ERS, JJ. 

Chase  ft  Daley  and  E.  W.  Gibson,  for 
plaintiff.  Baskins  &  Scbwenk,  for  defend- 
ant. 

POWERS,  J.  Tb)8  action  is  brought  to  re- 
cover damages  caused  by  a  fire  set  by  the 
defendant's  engine.  The  facts  are  much 
like  those  in  Chase  t.  H.  T.  &  W.  R.  R.  Co., 
81  Atl.  236,  and  the  record  indicates  that 
the  burning. here  complained  of  was  a  part 
of  that  fire,  or  at  least  was  set  by  the  same 
engine  on  the  same  trip  over  the  defendant's 
road. 

[1,  2]  Walter  Wright  was  a  witness  for 
the  plaintiff.  He  was  at  the  fire,  and  helped 
fight  it.  He  traced  its  course  back  to  the 
defendant's  track;  where  be  observed,  on  the 
right  of  way,  a  growth  of  weeds,  grass, 
brakes,  and  goldenrod.  Counsel  for  the 
plaintiff  then  directed  him  to  "describe  to 
the  Jury  bow  this  growth  of  weeds  and  grass 
and  brakes  and  goldenrod  looked,  and  their 
height,  within  a  distance  of  two  rods  of  the 
railroad  track,  and  up  next  to  the  burned 
stretch."  The  witness  replied,  "It  looked  to 
me  like  an  old  pasture  that  had  not  been 
pastured,  as  near  as  I  could  describe  it" 
Thereupon  the  defendant  objected,  and  asked 
that  the  answer  be  stricken  out;  but  the 
i-oort  allowed  it  to  stand,  and  noted  an  ex- 
ception. The  plaintiff  insists  that  this  objec- 
tion was  not  seasonable,  and  that  the  excep- 
tion is  therefore  unavailing  under  the  rule  in 
State  V.  Powers,  72  Vt.  168,  47  AU.  830. 
Bat  this  cannot  be,  for  the  objection  was 
not  to  the  question,  but  to  the  answer.  Ob- 
viously, such  an  objection  cannot  be  inter- 
posed in  advance.  But  the  objection,  as 
made,  was  general,  while  it  should  have  been 
specific.  An  objection  to  an  answer,  like  an 
objection  to  a  question,  must  point  out  the 
grounds  upon  which  it  is  predicated,  in  order 
to  afford  the  basis  of  an  available  exception. 
To  hold  otherwise  would  be  to  overturn  a 
most  salutary  rule  of  practice,  and  require 
a  trial  court  to  rule  on  such  questions  with- 
out adequate  Information  as  to  the  nature 
of  the  objection.  It  may  well  be  tliat  cases 
might  arise  where  the  grounds  of  the  objec- 
tion are  too  obvious  to  require  statement, 
bat  this  case  cannot  be  said  to  belong  to  that 
class- 

[31  Ferley  Anbertine,  who  was  a  fireman  in 
the  defendant's  employ  at  the  time  of  the 
fii«,  was  called  by  the  plaintiff,  and  testified 
that  be  ran  over  the  defendant's  road  that 
day  on  a  freight  train,  which  ran  to  Wil- 
mington ahead  of  the  excursion  train,  the  ea- 
gtne  of  which  was  said  to  have  set  the  fire, 
and  that  he  returned  over  the  road  after  the 
excursion  train  had  passed  over  It;  that  his 
train  arrived  t>ack  at  the  "Wheeler  Farm 
Flat,"  where  the  fire  was  said  to  have  start- 
ed, about  4  o'dodt  la  the  afternoon;   and 


that  at  that  time  there  was  no  fire  nearer  the 
railroad  track  than  150  feet  The  court, 
"after  finding  that  the  plaintiff  had  a  ri^ht 
to  cross-examine,"  as  the  exceptions  state, 
allowed  counsel  for  the  plaintiff,  subject  to 
exception,  to  ask  the  witness  the  following 
questions:  (1)  "Did  you  not  tell  me  that  you 
saw  fire  and  smoke  up  near  the  end  of  the 
railroad  ties?"  (2)  "Did  you  not  tell  me 
that  you  heard  Superintendent  M<^eer  say 
that  the  excursion  train  set  the  fire?"  Both 
these  questions  the  witness  answered  in  the 
negative,  and  the  plaintiff  offered  no  evi- 
dence in  contradiction.  The  defendant  says 
it  was  error  to  ijermlt  this,  because  of  the 
rule  Uiat  one  cannot  impeach  his  own  wit- 
ness, as  laid  down  in  Cox  v.  Eayres,  55  Vt 
24,  45  Am.  Rep.  583.  But  since  the  passage 
of  No.  49,  Acts  of  1886  (P.  S.  1597),  one  may, 
by  leave  of  court  prove  the  contradictory 
statements  of  his  witness,  if  the  court  Is  of 
opinion  that  the  witness  is  adverse.  All 
that  appears  here  is  that  the  court  found 
that  the  plaintiff  had  a  right  to  cross-exam- 
ine the  witness.  It  is  unnecessary  to  con- 
sider whether  this  should  be  taken  to  mean 
that  the  witness  was  hostile,  for,  it  not  ap- 
pearing otherwise,  this  court  will  presume 
that  the  court  below  found  the  fact  of  the 
witness'  hostility;  the  rule  being  that  when 
the  admissibility  of  evidence  depends  upon 
a  preliminary  finding  of  fact  this  court  in 
support  of  the  ruling  below,  will  presume 
that  the  required  fact  was  found,  unless  the 
record  shows  that  it  was  not.  Bristol  Mfg. 
Co.  V.  Pahner,  82  Vt  438,  74  AO.  76. 

[♦]  F.  W.  Crosier,  one  of  the  defendant's 
engineers,  testified  about  the  construction 
and  operation  of  the  spark  arresters  and  ash 
pans  on  the  defendant's  engines.  He  said 
that  coke  cinders  die  out  very  quickly,  and 
that  he  never  knew  of  fires  being  set  by  coke 
cinders  from  his  engine.  The  exceptions 
state  that  It  was  shown  tiiat  coke  was  the 
fuel  then  being  used  in  defendant's  engines. 
Subject  to  exception,  counsel  for  the  plaintiff 
was  allowed  to  cross-examine  the  witness  (so 
far  as  the  defendant  now  complains)  as  fol- 
lows: "Q.  It  is  true  that  In  the  running  of 
an  engine  with  any  kind  of  fuel  more  or  less 
cinders  and  coals  drop  down  into  the  ash 
box?  A.  Yes,  sir.  Q.  Upon  any  of  the  en- 
gines on  your  road,  you  know  that  coals  scat- 
ter out?  A,  Not  with  coke;  I  have  never 
seen  It  Q.  With  any  fuel,  how  is  that?  A. 
I  have  seen  it  scatter  out  with  coal;  yes." 
Though  it  appears  from  the  exceptions  that 
the  objection  to  the  last  question  actually 
followed  the  answer,  it  seems  from  the 
bUl  that  the  court  below  treated  it  as  season- 
able; hence  we  do  the  same.  It  may  be,  per- 
haps, tliat  this  Inquiry  was  broader  than  the 
evidence  in  the  case  warranted,  but  it  cannot 
be  possible  that  the  defendant  was  preju- 
diced by  the  answer,  and  It  must  be  held 
tliat  the  error,  If  any,  was  too  trifling  to  be 
harmfuL 
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[S]  Later  in  the  trial,  this  witness  was  re- 
<:alled  by  the  defendant  and  asked  how  long, 
according  to  liis  observation,  a  coal  from 
-coke  carried  fire,  or  burned  after  it  left  the 
Are  box.  His  answer  was,  "Well,  I  wouldn't 
be  afraid  to  pick  up  one  in  my  b'are  hands  in 
ten  minutes."  At  the  plaintiff's  request,  this 
answer  was  stricken  out,  and  the  defend- 
ant excepted.  In  making  this  ruling,  the 
court  remarked:  "We  hardly  think  it  is  re- 
sponsive; he  doesn't  say  whether  it  was  car- 
rying fire  then  or  not"  It  is  quite  probable 
that  this  answer  was  the  witness'  way  of 
saying  that  such  a  coal  would  carry  fire  for 
ten  minutes,  and  it  might  be  our  duty  so  to 
-construe  it,  if  to  do  so  would  sustain  the 
ruling  below;  but,  In  the  circumstances  here 
presented,  we  must  presume  that  the  trial 
•court  was  Justified  in  its  view  and  warranted 
in  holding  the  witness  to  an  answer  directly 
responsive  to  the  question.  It  Is  apparent 
that  the  opportunity  was  open  to  the  de- 
fendant to  get  from  the  witness  a  direct 
statement  on  the  subject  of  the  injury,  and 
quite  probable  that  he  did  so,  though  the 
record  does  not  show  one  way  or  the  other. 
If  the  defendant  did  not  avail  itself  of  this 
opportunity.  It  was  its  own  fault  The  ex- 
<»ption  cannot  be  sustained. 

[6]  Ernest  Harris,  a  witness  for  the  de- 
fendant, explained  the  construction  and  con- 
dition of  the  ash  pan  on  engine  No.  9,  which 
was  said  to  have  set  the  fire,  and  described 
the  slide  which  was  used  in  dumping  any  ma- 
terial which  might  gather  in  the  ash  pan, 
and  the  button  securing  it  in  piaca  Subject 
to  exception,  he  was  cross-examined  as  fol- 
lows: "Q.  But  if  it  [the  slide]  does  play  up 
and  down  in  any  way,  what  is  there  to  hin- 
•der  the  ashes  and  coal  from  working  out 
under  it?  A.  Nothing.  Q.  Now,  if  that  but- 
ton should  get  thrown  up,  then  there  is  noth- 
ing to  prevfflit  this  slide  from  coming  out, 
is  there?    A.  If  It  got  up,  the  slide  would 


come  out"  The  objection  to  this  was  that 
it  assumed  something  that  did  sot  exist; 
that  there  was  nothing  to  show  that  the 
slide  or  button  worked  that  way.  But  the 
exceptions  do  not  show  that  this  was  so,  and 
we  cannot  assume  that  it  was,  though  counsel 
claimed  it  In  support  of  the  ruling,  we 
must  presume  that  there  was  evidence  tend- 
ing to  show  the  conditions  implied  in  these 
questions,  since  the  contrary  does  not  ap- 
pear. Bristol  Mfg.  Co.  V.  Palmer,  supra; 
Tenney  v.  Harvey,  63  Vt  820,  22  Atl.  659. 

[7, 8]  T.  W.  Pallos,  an  employe  of  the  Cen- 
tral Vermont  KaU'way  Company,  was  a  wit- 
ness for  the  plaintiff,  and  qualified  as  an  ex- 
pert in  the  matter  of  the  construction,  oper- 
ation, end  efficiency  of  ash  pans  and  spark 
arresters.  Objections  were  made  and  ex- 
ceptions taken  to  certain  questions  and  an- 
swers in  the  line  of  the  witness'  qualification, 
but  these  are  not  now  relied  upon.  The  wit- 
ness was  asked,  "Assuming  that  a  locomo- 
tive engine  passing  over  a  railroad  scatters 
burning  material  every  little  Vays,  and  in 
three  places  within  a  distance  of  about  four 
miles,  so  that  it  blazes  up,  what,  in  your 
opinion,  is  the  cause  of  It?"  Subject  to  the 
defendant's  exception,  he  replied,  "I  would 
say  there  was  either  a  hole  in  the  ash  pan, 
or  the  slide  was  not  propertly  shut"  The 
only  objection  which  the  defendant  now 
makes  to  this  question  and  answer  la  that 
the  matter  covered  is  not  proper  for  expert 
evidence.  But  this  point  was  not  made  be- 
low. There  the  only  objection  specified  was 
that  the  question  did  not  state  what  was 
being  burned  in  the  engine.  The  point  made 
below,  not  being  briefed,  will  not  here  be 
considered  (Graves  v.  Waitsfleld,  81  Vt  84, 
69  Atl.  137),  and  the  one  briefed,  not  having 
been  made  below,  will  not  here  be  considered. 
State  T.  Manley,  82  Vt  556,  74  Atl.  231; 
State  V.  Hoby,  83  Vt  121,  74  Atl.  638. 

Judgmoit  affirmed. 
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CX)BUBN  ▼.   CiONNBOTIODT  CO. 

(Sapreme  Oonrt  of  Errors  of  Connecticut    Nov. 
1,  19U.) 

1.  Stbket  Railboadb  (i  81*)— Nequokncb- 

lilABILITT. 

A  street  railway  company  owes  the  same 
doty  to  nse  ordinary  care  to  a^oid  personal 
injury  to  others  and  is  subject  to  the  same 
liability  for  failure  to  do  so  as  other  private 
corporations  and  individuals,  in  absence  of  ex- 
press or  implied  statutory  limitation. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  172-177 ;   Dec.  Dig.  |  81.*] 

2.  BlOHWATS    (i    187*)— iNJmiKS— I/IABUJTT 

— ^Natdbs. 

The  wrongs  to  be  redressed  by  Qea.  St 
1902,  I  2020,  making  parties  liable  for  injuries 
resulting  from  their  neglect  of  duty  to  keep  a 
road,  etc.,  in  repair,  are  public,  and  not  private. 

[£d.  Note. — For  other  cases,  see  Highways, 
Dec  Dig.  S  187.*] 

3.  Stbeet    Railboadb    ({    106*)  —  Defectivk 

COWOmON      OP     TBACKB— IWJITBT— NOTICB— 
SCFFICIEHCT. 

Gen.  St  1902,  i  1130,  prohibits  suit  against 
a  street  railway  company  for  negligence,  unless 
notice  of  the  Injury  l>e  given  within  four  months. 
Section  2020  makes  parties  liable  for  injury 
resulting  from  their  neglect  of  doty  to  keep  a 
road,  etc.,  in  repair  U  notice  of  the  injury  is 
given  within  60  days  of  the  accident  Section 
3837  requires  street  railway  companies  to  keep 
in  repair  the  parts  of  the  streets  occupied  by 
them.  Seld,  that  one  injured  through  a  street 
railway  company's  failure  to  properly  maintain 
part  of  a  street  between  its  tracks  is  not  re- 
stricted in  his  remedy  by  section  2020,  but 
may  sue  under  the  common  law,  in  which  case 
notice  of  the  accident  given  under  section  1130, 
more  than  two  but  less  than  four  montlis  after 
the  accident  is  sufficient 

r^d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  S  106.*] 

Appeal  from  Superior  Court,  Hartford 
Connty;    William   H.   Wllllama,   Judge. 

Action  by  Franic  A.  Cobum  against  the 
Connecticat  Company.  Judgment  for  defend- 
ant on  demurrer  to  complaint,  and  plaintiff 
appeals.    Reversed. 

Tbe  complaint  sets  np  an  Injury  to  the 
plaintiff  received  while  be  was  riding  his 
bicycle  in  a  Hartford  dty  street  through 
whlcb  the  defendant  maintains  a  single  track 
and  equipment  It  is  alleged  that  the  de- 
fendant had  Installed,  in  connection  vltb  the 
operation  of  this  line,  a  sewer  l>ox  or  catch- 
basin  extending  from  rail  to  rail  and  about 
a  foot  deep  and  wide,  and  having  a  cover; 
tliat  It  was  its  duty  to  keep  the  cover  on,  or 
to  guard  the  place  if  it  was  removed;  that 
it  neglected  this  duty,  and  negligently  re- 
moTed  the  cover  and  left  the  box  or  basin  In 
that  condition,  wholly  unguarded  and  wlth- 
ont  warning;  tliat  the  box  or  basiii  thus 
left  was  a  dangerous  pit  or  bole,  and  one 
liable  to  cause  Injury  to  persons  and  v^icles 
passing  along  the  highway;  and  that  the 
plaintiff  received  his  injuries  by  riding  bis 
wheel  Into  it  while  In  the  exercise  of  due 
care  on  bis  part  and  by  reason  of  tbe 
negligence  of  the  defendant  in  the  premises. 


The  statutory  notice  was  glvoi  witbln  four, 
but  not  within  two,  months  sifter  the  In- 
Jnrlefl  were  received. 

William  F.  Henney  and  Frank  A.  Hagarty, 
for  appellant    Joseph  F.  Berry,  for  appellee. 

PRETNTICB,  J.  (after  stating  the  facta  as 
above).  Tbe  only  question  presented  by  the 
demurrer  to  this  complaint  was  whether  or 
not  a  good  cause  of  action  was  set  up  by 
reason  of  tbe  fact  as  It  appeared,  that 
statutory  notice  of  the  accident  was  not 
given  to  the  defendant  until  more  than  two, 
but  less  than  four,  months  had  elapsed.  The 
only  error  here  assigned  Is  the  action  of  the 
trial  court  In  sustaining  of  the  demurrer. 

[1]  The  law  casts  upon  the  defendant,  a 
private  corporation,  the  same  duty  to  exer- 
cise ordinary  care  in  the  conduct  of  Its  af- 
fairs, and  the  same  liability  for  its  failure 
to  do  so,  which  rests  upon  all  other  persons 
and  private  corporations,  unless  there  Is  some 
statute  expressly  or  Impliedly  Imposing  lim- 
itations upon  such  duty  and  liability.  Cad- 
well  T.  Connecticut  Ry.  &  Ltg.  Co.,  81  Conn. 
450,  80  Atl.  285. 

[2]  The  only  statute  pointed  out  as  Impos- 
ing such  a  limitation  is  section  2020  of  the 
Qeneral  Statutes  of  1902,  taken  in  connec- 
tion with  other  statutes  which  cast  a  duty 
of  highway  repair  upon  street  railways.  Gen. 
St  I  3887.  Section  3837  creates  a  duty 
where  before  there  was  none,  and  through 
Its  operation  there  exists  a  liability  by  force 
of  section  2020  which  was  not  recognized 
at  common  law.  The  liability  is  not  one 
which  resta  upon  common-law  negligence.  It 
rests  upon  the  failure  to  perform  a  govern- 
mental duty  which  the  Legislature  has  seen 
fit  to  cast  upon  street  railways.  It  creates 
an  arbitrary  standard  of  duty  which  Is 
measured  by  the  requiremeiits  of  this  gov- 
ernmental dnty.  In  order  that  the  demands 
of  public  travel  may  be  met  Its  foundation 
Is  entirely  unlike  that  of  common-law  neg- 
ligence. Section  2020  Is  the  provision  which 
seeks  to  accomplish  tbe  performance  of  the 
Imposed  duty.  It  Is  penal  in  its  character, 
the  liability  therein  created  being  In  the  na- 
ture of  a  penalty  for  disobedience  of  tbe 
statutory  mandata  The  wrong  of  which  the 
statute  takes  cognizance  and  alms  to  redress 
is  in  the  conception  of  our  law  a  public,  and 
not  a  private,  one.  Bertram  v.  Sharon, 
71  Conn.  686,  692,  43  AQ.  143,  46  L.  R.  A. 
144,  71  Am.  St  Rep.  225. 

[3]  The  defendant  contends  that  by  the 
oiactment  of  the  legislation  creating  this 
dnty  and  liability  the  General  Assembly  by 
necessary  implication  provided  that  wherever 
and  whenever  a  street  railway  company  or 
other  private  corporation,  charged  with  a 
duty  of  highway  repair,  is  guilty  of  conduct 
such  as  would,  under  ordinary  drcnmstanc- 
es,  amount  to  common-law  negligence,  and 
this  negligent  conduct  finds  its  expression  In 
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a  situation  wlilcb  renders  defective  a  high- 
way, or  portion  of  liighway,  in  respect  to 
which  it  owes  the  duty  of  repair,  the  party 
injured  can  iiave  no  other  redress  than  that 
furnished  by  section  2020.  It  says  that  in 
such  case  there  can  be  no  action  founded  on 
negligence  apart  from  the  statute,  and  that 
the  remedy  as  for  a  defective  highway  is 
exclusive.  We  cannot  agree  with  this  con- 
tention, and  fail  to  discover  any  sound  rea- 
son why  the  giving  of  the  statutory  remedy 
as  a  penalty  for  the  commission  of  a  public 
wrong  and  the  sanction  of  a  statutory  man- 
date which  is  concerned  with  the  perform- 
ance of  a  governmental  duty  should,  in  the 
absence  of  express  provision,  operate  to  de- 
prive a  party  of  rights  of  action  immemorial- 
ly  recognized,  and  which  grow  out  of  the 
private  relations  of  man  to  man.  On  the 
contrary,  we  are  of  the  opinion  that  in  a 
proper  case  a  party  Injured  may  have  his 
election  whether  he  will  avail  himself  of  the 
remedy  of  the  statute  or  tliat  of  the  com- 
mon law.  See  Conway  v.  Waterbury,  84 
Conn.  345,  80  Atl.  83 ;  Hinckley  v.  Danbury, 
82  Conn.  241,  242,  70  Atl.  590.  In  the  pres- 
ent case  the  complaint  states  a  good  cause  of 
action  at  common  law.  Furthermore,  it  is 
apparent  from  its  allegations  and  those  it 
does  not  contain  that  the  pleader  was  studi- 
ously attempting  to  state  a  cause  of  action 
of  that  character.  The  two-month  limitation 
as  to  notice  contained  in  section  2020  is 
therefore  Inapplicable,  and  the  pertinent 
limitation  is  that  of  four  months,  embodied 
in  section  1130. 

There  is  error,  and  the  Judgment  is  set 
aside  and  the  cause  remanded  to  be  proceed- 
ed with  according  to  law.    AU  concur. 


MXJLCAHT  V.  MTJLCAHT  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 

Nov.  1,  1911.) 

1.  EXECtJTOBS    AND   ADUINISTRATOBS    (S   70*)— 
INVENTOKY— COBBECTION. 

In  a  proceedine  to  correct  an  inventory  of 
an  estate  by  including  therein  an  indebtedness 
against  one  of  the  ezecotoTs,  the  burden  of 
proving  the  omitted  debt  was  on  the  objector. 

[Ed.    Note.— For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  |  70.*] 

2.  EXECUTOBS  AND  Adhinistbatobb  (f  70*)— 
FiNAi.  Account— Omission  or  Assets. 

When  ezecntors  have  charged  themselves 
with  the  amount  of  the  inventory  as  previously 
determined  for  the  purposes  of  the  administra- 
tion, and  have  made  oath  to  the  account,  the 
burden  of  sustaining  correctness  of  the  account 
is  prima  fade  sustained,  and  it  then  devolves  on 
one  objecting  that  the  account  did  not  contain 
an  indebtedness  against  one  of  the  ezecntors 
to  establish  the  ezistence  of   the  debt 

[Ed.    Note.— For  other  cases,   see   EJzecutors 
and  Administrators,  Dec.  Dig.  |  70.*] 

3.  Evidence  (f  271*)- Deolabations  ow  Pke- 
BONS    Since   Deceasei>— "Actions." 

Oen.  St.  1902,  |  705,  provides  that,  in  ac- 
tions by  or  against  tlie  representatives  of  de- 


ceased persons,  tlie  entries,  memoranda,  and 
declarations  of  the  deceased  relevant  to  the 
matters  in  issue  may  l>e  received  in  evidence. 
Beld  that,  the  statute  being  remedial,  the  word 
"actions"  as  so  used  should  be  construed  to 
include  a  judicial  settlement  of  executors'  ac- 
counts, so  that,  on  an  objection  that  one  of  the 
ezecutors  had  not  charged  in  the  account  as 
an  asset  of  the  estate  an  indebtedness  alleged 
to  be  owing  by  him  to  the  testator,  declarations 
of  the  testator  in  his  lifetime  with  reference  to 
the  executor's  indebtedness  to  him  were  admis- 
sible. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  1094,  1095;   Dec.  Dig.  {  271.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  128-140;    vol.  8,  p.  7563.] 

Appeal  from  Superior  Court,  Hartford 
County;    William  H.  Williams,  Judge. 

Action  by  William  J.  Muicahy  against 
Thomas  F.  Muicahy  and  others.  From  cer- 
tain orders  of  the  probate  court  In  the  course 
of  the  settlement  of  a  decedent's  estate, 
plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

William  M.  Maltbie,  for  appellant  Stan- 
ley W.  IMwards,  for  appellees. 

PRENTICE,  J.  This  appeal  was  taken 
from  two  orders  of  the  court  of  probate 
made  in  the  course  of  the  settlement  of 
the  testate  estate  of  a  decedent — one  deny- 
ing the  petition  of  an  heir  at  law  and  leg- 
atee that  the  inventory  filed  by  the  execu- 
tors be  corrected  by  Including  therein  a  debt 
claimed  to  have  been  owing  fr<Mu  one  of  ttae 
executors  to  the  deceased,  but  not  Invento- 
ried, or  that  the  executors  be  required  to  so 
correct  the  inventory,  and  the  other  accepting 
and  allowing  the  final  account  later  filed 
by  the  executors,  in  which  said  claimed  In- 
debtedness did  not  appear  as  an  asset  of  ttie 
estate.  The  appeal  also  complained  of  tbe 
acceptance  of  this  account  for  another  rea- 
son, wliich  requires  no  attention  at  our 
hands.  No  question  is  made  as  to  the  power 
of  the  court  of  probate  or  of  the  superior 
court  on  appeal  to  entertain  the  two  peti- 
tions under  consideration,  and  to  grant  tbe 
relief  asked  for  in  them.  The  only  questions 
presented  here  relate  to  the  rulings  of  the 
superior  court  during  the  progress  of  its 
hearing,  and  in  arriving  at  its  decisions  and 
Judgment. 

In  the  superior  court,  upon  tbe  hearing 
on  appeal,  the  appellant  claimed  that  the 
burden  of  proof  was  not  upon  him  to  estab- 
lish tbe  claimed  indebtedness,  but  upon  the 
claimed  debtor  executor.  This  claim  was 
correctly  overruled.  While  the  appeal  to 
.the  superior  court  was  single,  it  involved 
two  orders  independently  and  successively 
made  In  the  course  of  the  settlement  of  the 
estate. 

[1]  The  first  related  to  tbe  correction  of 
the  inventory.  As  related  to  the  petition 
to  secure  this  correction,  the  burden  of  prov- 
ing the  asserted  fact,  that  there  were  anln- 
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ventoried  assets,  was  clearly  upon  the  appel- 
lant, who  made  tbe  assertion  and  prayed 
relief. 

[2]  Coming  to  the  later  order,  accepting 
the  final  accoont.  It  la  doubtless  true  that 
the  ultimate  burden  ot  satisfying  the  court 
«f  the  correctness  of  the  account  was  upon 
tbe  executors.  When,  however,  they  made 
oath  to  It,  as  they  were  required  to  do,  and 
it  appeared  that  in  it  they  had  charged 
themselves  with  the  amount  of  the  inventory 
as  previously  determined  for  the  purpose  of 
tbe  court's  action  In  administering  the  es- 
tate, they  had  so  f^  discharged  their  duty 
in  the  premises  that,  until  the  completeness 
of  the  inventory  was  successfully  challenged, 
the  burden  of  establishing  the  correctness  of 
their  account  In  a  matter  concerning  which 
it  was  the  office  of  the  inventory  to  speak 
had  been  sufQciently  borne.  Tbe  challenger 
in  sndi  a  case  would  be  in  no  more  favor- 
able position  than  he  would  be  in  a  direct  at- 
tempt to  secure  a  correction  of  the  Inventory. 

Upon  the  trial  it  was  farther  claimed  by 
tile  appellant  that,  if  there  was  reasonable 
doubt  as  to  the  existence  of  the  claimed 
indebtedness,  tbe  final  account  should  not 
be  allowed  until  sudi  doubt  could  be  resolv- 
ed by  due  process  of  law.  It  is  to  be  no- 
ticed that  the  assignment  of  error  based 
upon  the  overrulipg  of  this  claim  necessarily 
assumes,  and  without  warrant,  that  the  trial 
court  entertained  a  doubt  upon  tbe  subject 
of  the  existence  of  the  alleged  indebtedness. 
It  also  concedes  that  It  might  act  In  its  dis- 
cretion. But,  these  matters  aside.  It  is  clear 
that  the  court  acted  properly  in  proceeding 
to  determine  the  questions  before  it 

[31  Upon  the  trial  the  appellant  called  a 
witness  who  was  asked  tn  regard  to  what 
statements.  If  any,  he  had  heard  the  de- 
cedent malce  In  regard  to  an  indebtedness 
to  him  on  the  part  of  his  son,  the  claimed 
debtor  In  qnestlon.  Upon  objection,  the 
•inestlons  were  excluded.  It  is  conceded 
that  the  line  of  inquiry  forbidden  was  Im- 
proper unless  authorized  by  section  705  of 
the  General  Statates,  which  provides  that 
"In  actions  by  or  against  the  representatives 
of  deceased  persons,  the  entries,  memoranda, 
and  declarations  of  the  deceased  relevant  to 
tbe  matter  in  issue,  may  be  received  as  evi- 
dence," etc.  It  was  clearly  proper,  if  the 
proceeding  before  the  court  is  to  be  re- 
garded as  an  action  by  or  against  the  rep- 
resentatives of  a  deceased  person  within  the 
meaning  and  Intent  of  the  statute.  Was  it 
such  an  action?  Our  answer  Involves  an  in- 
terpretation of  the  legislative  language.  "All 
statutes,  whether  remedial  or  penal,  should 
be  construed  according  to  the  apparent  in- 
tentl«ni  of  the  Legislature,  to  be  gathered 
from  the  mtlre  language  used  in  connection 
with  the  subject  and  purpose  of  the  law." 
Bissell  V.  Beckwith,  32  Conn.  309,  516.  "The 
mischief  which  the  statute  was  designed  to 
remedy  is  an  Important  guide  In  ascertain- 


I  ing  its  meaning."  NatioBal  Fireinroofing  Co. 
V.  Huntington,  81  Conn.  632,  633,  71  Atl.  911 
(20  li.  B.  A.  [N.  S.]  261,  129  Am.  St  Bep. 
228).  "In  construing  the  legislative  lan- 
guage, therefore,  we  are  bound  as  far  as  we 
may  to  give  effect  to  the  legislative  intent 
and  advance  the  remedy  manifestly  sought 
to  be  supplied.  To  this  end,  adherence  to 
the  strict  meaning  of  words  and  the  precise 
letter  of  the  language  is  not  required."  Sta- 
pleberg  v.  Stapleberg,  77  Conn.  31,  35,  58  Atl. 
283,  234.  In  glvtog  such  construction,  "the 
application  of  common  sense  to  the  language 
is  not  to  be  excluded."  Faulkner  v.  Solazzl, 
79  Conn.  541,  547,  65  AO.  947,  949  (9  L.  B. 
A.  [N.  S.]  607).  The  statute  imder  considera- 
tion is  a  highly  remedial  one.  Its  aim  was 
to  take  away  the  greet  advantage  which  un- 
der pre-existing  law  living  persons  had  over 
the  representatives  of  the  deceased.  Bissell 
V.  Beckwith,  32  Conn.  509,  516 ;  Bowland  v. 
Philadelphia,  W.  &  B.  E.  Co.,  63  Conn.  415, 
417,  28  Atl.  102.  This  advantage  was  one 
which  found  its  expression  in  unwarranted 
inroads  upon  estates  of  deceased  persons  in 
favor  of  the  living  whose  mouths  were  not 
closed.  The  object  of  the  statute  was  to 
prevent  these  Inroads.  The  method  adopted 
was  one  whose  purpose  was  to  bring  the 
living  and  the  representatives  of  the  dead 
upon  as  equal  a  footing  as  possible  before 
the  courts  by  permitting  the  declarations,  en- 
tries, and  memoranda  of  the  dead  to  be 
received  and  weighed  in  the  evidential  bal- 
ance in  connection  with  the  assertion  of  the 
living.  It  is  clear  that  the  evil  which  the 
statute  was  intended  to  remedy  Is  as  present 
in  certain  probate  appeals  as  in  any  other 
Judicial  proceeding,  and  that  the  remedy 
provided  by  it  would  be  as  effective  and 
I>eneficent  in  such  appeals  as  anywhere.  This 
is  peculiarly  true  of  those  appeals  which 
directly  Involve  the  amount  of  the  net  estate 
of  a  deceased  person. 

With  these  considerations  in  view,  let  us 
examine  the  statute.  We  find,  in  the  first 
place,  that  the  remedy  is  confined  to  what 
are  designated  as  "actions."  This  is  a  word 
which  has  been  employed  in  a  strict  tech- 
nical sense,  but  we  have  repeatedly  said  of 
it  when  used,  as  here,  in  statutes  regulating 
Judicial  procedure,  that  it  might  well  be  used 
in  a  more  general  and  comprehensive  sense, 
embracing  all  proceedings  in  a  court  of  jus- 
tice for  the  purpose  of  obtaining  such  re- 
dress as  the  law  provides.  Waterbury  Blank 
Book  Mfg.  Co.  V.  Hurlburt,  73  Conn.  715, 
717,  49  Atl.  198;  O'Brien's  Petition,  79  Conn. 
46,  59,  63  Atl.  777.  In  these  two  cases  It 
was  held  that  proceedings  far  removed  from 
actions  technically  speaking  came  within  the 
descriptive  term  of  "actions."  Concrete  ap- 
plication of  the  same  liberal  rule  of  con- 
struction has  been  made  where  the  Judicial 
proceeding  was  a  probate  appeal.  Stile's  Ap- 
peal, 41  Conn.  329,  330;  Campbell's  Appeal, 
76  Conn.  284,  56  Atl.  554.    The  reasons  which 
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led  to  tbe  results  reached  In  these  cases  are 
equally  present  here,  and  lead  to  the  conclu- 
sion that  the  present  proceeding  was  an  ac- 
tion within  tbe  intent  and  meaning  of  tbe 
statute. 

But  was  it  an  action  by  or  against  tbe 
representatives  of  the  decedent?  Tbe  appel- 
lees were  the  executors  of  the  will  of  tbe 
deceased,  and  therefore  his  legal  representa- 
tives. Tbe  redress  which  the  appellant  was 
seeking  at  the  bands  of  tbe  court  grew  out 
of  their  conduct  in  that  capacity.  Its  aim 
was  to  compel  them  to  act  for  the  Increase 
of  the  estate  in  their  keeping  as  they  were 
unwilling  to  do.  They  were  in  court  oppos- 
ing such  action.  Their  position  was  adver- 
sary to  the  ai^ellant,  and  it  was  so  in  a 
matter  which  directly  concerned  the  quan- 
tum of  net  estate  as  distinctly  as  though  a 
claim  against  it  was  being  pressed  for  al- 
lowance and  resisted.  Tbe  situation  is  one 
which  comes  within  the  spirit  and  purpose 
of  tbe  statute,  and  we  are  of  tbe  opinion 
that  it  comes  within  its  language  Interpreted 
according  to  recognized  rules. 

Tbe  appellees  rely  upon  Barber's  Appeal, 
63  Conn.  393,  412,  27  Atl.  973,  22  L.  R.  A.  90, 
as  controlling  authority  for  the  proposition 
that  the  pending  proceeding  was  not  an  ac- 
tion by  or  against  tbe  representatives  of  a 
deceased  person  within  the  intention  of  tbe 
statute.  It  is  to  be  noted  that  tbe  conclu- 
sion announced  in  that  case  was  a  no  more 
comprehensive  one  than  that  the  then  ap- 
peal did  not  come  within  the  provision  of 
tbe  statute.  Unfortunately  tbe  opinion  does 
not  clearly  state  the  court's  reasons  for 
reaching  this  result  As  it  recognized  that 
probate  appeals  may  be  classed  as  actions, 
tbe  Inference  is  strong  that  it  found  its  rea- 
sons in  tbe  nature  of  tbe  appeal  then  under 
consideration,  which  was  one  from  the  pro- 
bate of  a  will,  and  held  that  tbe  conditions 
named  In  the  statute  were  not  in  that  pro- 
ceeding complied  with,  because  It  was  not 
one  against  the  executors  within  its  mean- 
ing. The  dlfiFerence  between  that  appeal 
and  tbe  present,  both  in  respect  to  their  es- 
sential character  and  as  touching  their  adver- 
sary nature  as  related  to  the  executors,  is 
marked.  The  only  matter  involved  in  Bar- 
ber's Appeal  was  whether  or  not  the  estate 
of  the  deceased  should  be  administered  un- 
der a  certain  claimed  will.  In  other  words, 
tbe  matter  in  issue  was  tbe  status  of  tbe 
estate  in  settl^nent  and  tbe  basis  of  its  di- 
vision when  settled.  Tbe  result  could  in  no 
manner  increase  or  diminish  the  quantum  of 
the  net  estate.  There  was  no  issue  as  to  the 
validity  of  a  claim,  or  tbe  right  to  an  asset 
The  executors  were  simply  proponents.  We 
have  already  bad  occasion  to  notice  the 
strikingly  different  aspects  which  tbe  pres- 
ent proceeding  presents.  Beyond  the  fact 
that  both  were  appeals  from  probate,  there 


is  an  entire  want  of  sknUarlty  between  tbem. 
All  tbe  pertinent  things  which  we  have  re- 
lied upon'  to  bring  the  situation  presented 
by  tbe  pending  case  within  tbe  spirit  and  In- 
tent of  tbe  statute  were  absent  from  the 
Barber  Case.  Tbe  opinion  in  that  case  cer- 
tainly presents  no  reasons  which  militate  in 
the  least  against  our  conclusion  in  this,  and 
tbe  result  then  arrived  at  which  is  tbe  only 
pertinent  matter  in  the  decision,  is  not  one 
wblcb  by  analogy  possesses  any  real  signifi- 
cance as  to  the  result  to  be  arrived  at  upon 
this  appeal. 

There  is  error.  The  Judgment  is  set  aside 
and  a  new  trial  ordered.  Tbe  other  Judges 
concurred. 


HARTFORD  TRUST   CO.  et  al.  t.  TCWT* 
OF  WEST  HARTFORD. 

(Supreme  Court  of  Etrors  of  Connecticut    Not. 
1,  1911.) 

1.  Mttnicipal  Cokpobations  (|  652*)— Streets 
— bocnds— bs-xstabusuuxnt. 

Strict  compliance  with  the  statute  is  a 
jurisdictional  prerequisite  to  tbe  validity  of  a 
proceeding  under  Gen.  St  1902,  |  2083,  to  re- 
establish the  bounds  of  a  street. 

[Ed.   Note. — For  other   cases,   see   Municipal 
Corporations,  Dec.  Dig.  §  652.*] 

2.  Constitutional  Law  (S  291*)— Dm  Pro- 
cess OF  Law— Stbeets— Bounds— Rb-e^tab- 

USHMENT. 

RiRhts  of  abutters  can  be  affected  by 
proceedings  to  re-establish  the  bounds  of  a 
street  only  "by  due  course  of  law,"  and  after 
opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  |  291.*] 

3.  Municipal  Cobpobations  (|  652*)— Streets 

—  Bounds  —  Rb-establishubnt  —  Requi- 
sites. 

Under  Gen.  St  1902,  |  2083,  providing 
that,  in  a  proceeding  to  re-establifdi  the  bounds 
of  a  street  the  selectmen  "may"  cause  a  map 
showing  existing  conditions  to  be  exhibited,  and 
that  notice  as  to  when  and  where  the  mi^  may 
tie  seen  "shall"  be  given,  the  requirement  for 
its  exhibition  Is  mandatory. 

[Ed.    Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  IMg.  S  652.*] 

4.  Municipal  Cobpobations  (J  652*)— Streets 

—  Bounds  —  Be-establishhent  —  Notice 
— Sebvice. 

Notice  of  proceedings  under  Gen.  St  1902, 
I  2083,  to  re-establish  the  bounds  of  a  street, 
may  be  given  by  mail. 

[Ed.    Note. — For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  S  652.*] 

5.  Notice  (|  10*)— Sebvice  by  Maut— Proof. 

Proof  of  service  of  notice  by  mail  should 
show  compliance  with  the  conditions  of  its  ex- 
istence, and  show  that  the  notice,  properly  ad- 
dressed, with  postage  prepaid,  was  duly  depoa- 
ited  in  the  mail. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  M  22-.36;  Dec.  Dig.  i  10.*] 

6.  Municipal  Cobpobations  (i  652*)— Strkktb 

—  Bounds  —  Rb-establishmcnt  —  NoncK. 
Failure  to  give  abutters  notice  of  proceed- 
ings under  Gen.  St.  1902,  {  2063,  to  re-esUbUsh 
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the  bonndB  of  a.  street,  InTaUdateB  the  pn>ceed- 
ings  aa  to  them. 

[Ed.   Note.— For  other  cases,   aee   Municipal 
Oorpontions,  Dec.  Dig.  f  662.*] 

7.  HUmCtPAL  COBFOBATIONS  (|  652*)— Stbekts 

—  Bounoa  —  Rb-kstabushkknt  —  Notick 
— SumoiKifCT. 

In  a  proceeding  ander  Gen.  St.  1902,  I 
20S3,  to  re-establish  the  bounds  of  a  street,  no- 
tice of  the  selectmen's  decision  given  adjoining 
owners  by  mailing  them  marked  copies  of  a 
newspaper  containing  an  advertisement  of  the 
notice  is  insufficient. 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  {  652.*] 

8.  Notice  (|   11*)— SumoiBNOT— Nbwbpapzb 

ADVSBTISElrEirT. 

One  cannot  be  charged  with  notice  of  what 
msLj  be  contained  in  the  advertising  columns  of 
a  newspaper,  though  the  copy  received  by  him 
be  a  marked  copy. 

[Ed.  Note.— For  other  cases,  see  Notice,  Dec. 
Dig.  {  11.*] 

9.  MTJWICIPAI,  COBPOBATIONS  (J  652*)— STBEKT8 

—  Bounds  —  Bs-kstabubbiiknt  —  Noxicit 
— SxTinciBNCT. 

Recording  of  the  decision  of  selectmen  of  a 
town  in  proceedings,  under  Qen.  St.  1902,  { 
2<)S3,  to  re-establish  the  bound's  of  a  street. 
Has  not  constructive  notice  thereof  to  abutters 
nhich  would  cure  failure  to  give  actual  notice, 
«"<pecially  where  the  decision  itself  was  void 
fnr  failure  to  take  the  jurisdictional  steps  pre- 
bribed  by  statute. 

[Ed.    Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  §  652.*] 

10.  MnnlOIFAI,    COBFOBATIONB    ft    652*)— 

.Stbeetb  —  Bounds  —  Re-establibhicsnt  — 

Rights  of  Abuttebs. 

Abatters  are  not  estopped  to  claim  equita- 
ble relief  aninat  proceedings  under  Oen.  St. 
1?K)2.  I  20@,  to  re-establish  the  bounds  of  a 
street  on  account  of  jurisdictional  defects,  where 
they  immediately  protested  to  the  selectmen  on 
learning  of  the  decision. 

[Eid.  Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  S  652.*] 

11.  Appeal  and  E^bob  (|  750*)— Scope. 

Assignments  of  error  are  limited  to  the 
claims  of  law  made  in  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3074-3083;    Dec.   Dig.   | 

-.-.o.*] 

12.  Equitt  (I  67*)— Laches— Requisites. 

There  can  be  no  laches  without  breach  of 
duty. 

[Ed.  Note.— For  other  cases,  see  Equity,  Oent. 
Dig.  H  191-196;   Dec.  Dig.  \  67.*] 

13.  munioipai,  cobfobatiohs  (i  664*)— 
Stbeets  —  Bounds  —  Re-ebtablishicent  — 

E^'IDENCE. 

In  a  snit  to  enjoin  a  street  improvement 
conforming  to  proceedings  under  Gen.  St.  1902, 
f  ^nSi,  to  re-establish  the  bounds  of  the  street, 
void  as  to  plaintiffs  for  want  of  notice,  evidence 
offered  by  defendant  to  show  previous  establish- 
ment of  building  lines  of  which  plaintiffs  had 
notice  was  properly  excluded  as  being  immate- 
rial and  as  inviting  collateral  inquiry;  the  time 
in  which  plaintiffs  could  have  appealed  from 
the  decision  of  the  selectmen  on  the  re-establish- 
ment of  the  street  line  having  then  long  since 
passed. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  i  654.*] 

14.  Appbai.  and  Bbbok  (I  1051*)— Habicless 
Ebbob— Admission  of  evidence. 

Any  error  in  permitting  a  question  to  be 
asked  a  witness  was  harmless  to  defendant  who 


offered  to  prove,  and  claims  to  have  proven, 
facts  conforming  to  the  witness'  answer. 

[B>d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4m-4170;  Dec.  Dig.  f 
1061.'] 

Appekl  from  Superior  Court,  Hartford 
County;    William  h.  Bennett,  Jndge. 

Actions  by  the  Hartford  Trust  Company, 
administrator,  and  another,  by  John  R. 
Fenn,  by  Caroline  F.  Roberts,  and  by  Lewis 
P.  Fenn  and  wife  against  the  Town  of  West 
Hartford.  Judgment  In  eacb  case  for  plain- 
tiffs, and  defendant  appeals.     Affirmed. 

The  plaintiffs  own  land  on  the  south  side 
of  Farmingt(m  avenue  In  the  town  of  West 
Hartford.  On  February  7,  1900,  a  proprietor 
of  land  adjoining  this  avenue  made  written 
application  to  the  selectmen  of  said  town 
for  the  establishment  of  the  bounds  of  said 
avenue  which  had  become  lost  and  uncer- 
tain. Thereupon  the  selectmen  caused  to  be 
printed  a  notice  In  conformity  with  the 
statute  (now  O.  S.  1902,  {  2083)  of  the 
place  and  time  when  and  where  all  parties 
in  Interest  might  be  heard.  The  statute 
(O.  S.  2083)  provided  that,  upon  such  appli- 
catlon,  the  selectmen  "may  cause  to  be  made 
a  map  of  such  highway,  showing  the  fences, 
and  bounds  as  actually  existing,  and  the 
bounds  as  claimed  by  adjoining  proprietors, 
and  shall  also  cause  to  be  placed  on  said 
map  such  lines  as  in  their  Judgment  coin- 
cide with  the  lines  of  the  highway  as  orig- 
inally laid  down."  After  this  application, 
the  selectmen  prepared  no  map,  but  bad  at 
that  time  in  their  possession  a  map  of  said 
avenue,  including  the  portion  In  question, 
prepared  In  1808,  without  reference  to  sec- 
tion 2083.  This  map  did  not  show  the  fenc- 
es and  bounds  as  claimed  by  adjoining  pro- 
prietors. It  contained  one  line  only  as  the 
south  Une  of  said  avenue,  with  nothing  to 
show  how  it  affected  adjoining  proprietors. 
The  lines  of  the  highway  on  the  map  are 
those  which  in  the  judgment  of  the  select- 
men coincided  with  the  lines  of  the  highway 
as  originally  laid  down,  but  there  was  noth- 
ing on  the  map  to  indicate  this.  In  fact, 
the  true  south  line  of  the  avenue  at  this 
point  runs  about  2%  feet  north  of  the  south 
line  indicated  on  the  map.  The  selectmen 
did  not  send  any  notice  of  said  hearing  to 
the  plaintiffs,  nor  did  they  receive  notice  of 
the  same  by  publication  or  otherwise.  The 
hearing  was  duly  held,  but  none  of  the  plain- 
tiffs were  present  or  represented.  The  se- 
lectmen caused  a  notice  of  their  decision  to 
be  printed  in  conformity  with  the  statute, 
but  did  not  said  notice  of  their  dedsion 
to  the  plaintiffs,  nor  had  they  notice  or 
knowledge  of  the  same.  The  decision  adopt- 
ed as  the  lines  of  the  highway  the  llaes 
on  said  map,  the  south  line  of  which  ve> 
rled  from  the  true  line  by  about  2%  feet 
The  town  voted  In  the  spring  of  1009  to 
adopt  certain  plans  for  lowering  the  grade 


Tor  other  cues  see  same  topic  and  sectioa  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by  VjOOQIC 


246 


81  AIXANTIC  BEPOBTEB 


(Conn. 


of  the  highway  In  front  of  plaintiffs'  prem- 
ises. Said  plans,  if  carried  out,-  would 
lower  the  grade  of  the  highway  and  extend 
the  south  line  about  2%  feet  south  of  the 
true  south  line,  making  it  correspoiid  with 
the  south  line  as  attempted  to  be  established 
by  the  decision.  The  plaintiffs  learned  of 
the  proceedings  for  the  re-establlsbment  of 
the  lines  of  the  highway  and  of  the  deci- 
sion of  the  selectmen  in  the  spring  of  1909. 
On  September  4,  1909,  the  town  and  state 
entered  into  a  contract  to  change  the  grade 
of  said  avenue  In  accordance  with  said 
plans.  On  NoTember  5,  1909,  this  action 
was  begun.  If  carried  out,  these  plans  would 
take  for  highway  purposes  a  -  strip  of  the 
plaintiffs'  land  adjoining  the  avenue  on  the 
south  for  its  entire  length,  and  would  great- 
ly disfigure  and  render  unsightly  and  Inac- 
cessible their  property,  and  cause  them  ir- 
reparable damage. 

William  F.  Henney  and  David  Henney,  for 
appellant  George  O.  Brott  and  George  J. 
Stoner,  for  appellees. 

WHEELER,  J.  (after  stating  the  facts  as 
above).  The  defendant  assigns  as  error  the 
finding  of  the  trial  court  that  the  proceedings 
taken  to  establish  the  lost  and  uncertain 
bounds  of  Farmtngton  avenue  were  not  taken 
in  accordance  with  section  2083,  G.  S.,  in  that 
the  map  of  the  highway  was  not  prepared 
and  exhibited,  and  the  notice  of  the  hearing 
and  of  the  decision  of  the  selectmen  were 
not  given,  within  the  provisions  of  this  stat- 
ute. 

[1]  Strict  compliance  with  each  of  the 
enumerated  steps  of  the  statute  was  the  con- 
dition of  the  validity  of  the  entire  proceed- 
ing. Failure  to  comply  with  any  of  the  re- 
quired steps  would  constitute  a  jurisdiction- 
al defect.  Kiefer  v.  Bridgeport,  68  Conn. 
405,  411,  412,  36  Atl.  801. 

[2]  The  plaintiffs'  rights  of  property  were 
Involved,  and  could  not  be  injured  or  de- 
stroyed, save  by  "due  course  of  law,"  after 
hearing  had  and  opportunity  given  to  be 
heard.  Northrop  v.  Waterbury,  81  Conn. 
305,  309,  70  Atl.  1024;  Nichols  v.  Bridgeport, 
28  Conn.  189,  208,  60  Am.  Dec.  636;  Abbot 
V.  Banfleld,  43  N.  H.  152,  155. 

[3]  The  statutory  requirement  in  relation 
to  the  exhibition  of  the  map  is  permissive 
in  terms,  but  mandatory  in  effect  It  says 
"may."  It  means  "must,"  for  it  recites  the 
selectmen  shall  cause  a  notice  to  be  printed 
and  sent  to  each  proprietor,  setting  forth  the 
time  and  place  when  the  aforesaid  map  may 
be  seen.  The  obvious  purpose  of  the  statute 
was  to  afford  proprietors  the  opportunity  to 
see  from  an  inspection  of  the  map  the  rela- 
tion the  bounds  claimed  by  the  adjoining 
proprietors  bore  to  the  actual  foices  and 
bounds  and  the  lines  of  the  highway  as  orig- 
inally laid  out  With  this  knowledge  the 
proprietors  could  protect  their  interests  by 
making  a  suitable  presentation  of  their  claims 
to  the  selectmen,  and  by  duly  taking  an  ap- 


peal from  their  dedston.  Procuring  the 
claims  of  adjoining  proprietors  preceding  the 
exhibition  of  the  mai^  Is  indispensable;  yet, 
so  far  as  appears,  no  attempt  was  ever  made 
to  obtain  these.  The  map  exhibited  did  not 
conform  to  the  statute.  It  did  not  contain 
the  actual  fences  and  bounds,  nor  the  bounds 
as  claimed  by  the  adjoining  proprietors.  The 
south  line  of  the  highway  upon  the  map, 
though  believed  by  the  selectmen  to  be  as 
originally  laid  out  was  in  fact  2^^  feet  south 
of  the  true  south  line,  and  the  map  Itself  did 
not  refer  to  any  proceeding  to  establish  lost 
and  uncertain  bounds. 

[4]  The  notice  of  the  hearing  did  not  con- 
tain a  description  of  the  map  called  for  by 
the  statute.  Evidence  was  offered  that  the 
notice  of  the  hearing  as  published  was  sent 
to  some  of  the  proprietors,  but  none  that  any 
notice  properly  addressed  with  postage  pre- 
paid was  duly  mailed  to  these  plaintiffs. 
The  written  or  printed  notice  to  be  sent  each 
known  adjoining  proprietor  might  properly 
be  sent  by  mall. 

[S]  Proof  of  service  of  notice  by  oiall 
should  show  compliance  with  the  conditions 
of  its  existence,  and  show  that  the  notice, 
properly  addressed,  with  iK>stage  prepaid, 
was  duly  deposited  in  the  mall.  29  Cyc.  pp. 
1119,  1123. 

[6]  The  failure  to  send  such  a  notice  was 
fatal  to  the  proceeding  as  against  these 
plaintiffs. 

[7]  The  notice  of  the  decision  of  the  select- 
men was  given  by  mailing  to  each  adjoining 
proprietor  a  marked  copy  of  a  newspaper 
Containing  an  advertisement  of  the  notice. 
This  was  ineffective  as  a  legal  notice. 

[J]  One  cannot  be  charged  with  notice  of 
what  may  be  contained  in  the  advertising 
columns  of  a  newspaper,  though  the  copy  re- 
ceived by  him  be  a  marked  copy.  Clark  v. 
Rlcker,  14  N.  H.  44,  48;  Watklns  v.  Peck, 
13  N.  H.  SCO,  373,  40  Am.  Dec.  156 ;  United 
States  V.  Pinover  (D.  C.)  3  Fed.  305,  308. 
Moreover,  no  evidence  was  offered  that  sucb 
a  paper  properly  addressed  with  postage  pre- 
paid was  duly  mailed  to  any  of  these  plain- 
tiffs. The  evidence  fully  supported  the  find- 
ing as  to  what  the  map  contained  and  the 
sending  and  receipt  of  the  notices. 

[9]  We  cannot  agree  with  the  defendant 
that  the  recording  of  the  decision  was  con- 
structive notice  to  these  plaintiffs.  In  no 
event  could  the  recording  take  the  place  of 
the  notices  required  by  the  statute.  Further, 
the  decision  as  to  these  plaintiffs  was  a  nul- 
lity, for,  without  compliance  with  the  statu- 
tory steps,  the  selectmen  were  without  Jarls- 
diction  to  render  it.  Therefore  the  recording 
of  the  decision  did  not  validate  it  or  make  of 
it  notice  to  any  proprietor  who  bad  not  been 
given  the  notices  specified  by  the  statute. 

[10]  One  other  of  the  defendant's  conten- 
tions remains  to  be  noticed.  It  urges  tha.t 
"the  plaintiffs,  having  had  actual  notice  of 
the  re-establishment  proceedings,  and  having 
failed  for  a  period  of  approximately  10  yeax^ 
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to  object  thereto  by  way  of  appeal  or  other- 
wlae,"  are  estopped  by  laches  from  the  equi- 
table relief  aonght.  The  flndlng  disposes  of 
this.  The  plaintiffs  never  had  notice  or 
knowledge  of  the  re-estabUsbment  of  the  lost 
bounds  ontil  after  the  town  bad  voted  to 
"improve"  the  highway,  and  the  ^glneers 
bad  driven  stakes  indicating  the  line  claimed 
south  of  the  true  south  line  of  the  highway. 
Seeing  this,  the  plaintiffs  immediately  pro- 
tested to  the  selectmen.  Their  opportunity 
to  appeal  from  the  re-establishment  decision 
had  been  long  since  lost  by  lapse  of  time 
tbrongh  no  fault  of  theirs. 

[11]  Assignments  of  errors  are  limited  to 
the  claims  of  law  made  in  the  trial  court. 
Hence  this  defendant  cannot  avail  Itself  of  a 
claim  of  laches  based  upon  the  failure  of  the 
plalntUIs  to  act  from  the  time  they  knew  of 
the  re-establishment  decision  in  the  spring 
of  1909  until  this  action  was  begun  on  No- 
vember 5,  1909.  If  the  defendant  were  in  a 
position  to  properly  make  this  contention,  the 
finding  would  conclude  it.  So  far  as  ap- 
pears, the  plaintlfts  did  not  know  of  the  pro- 
posed contract  between  the  selectmen,  the 
state,  and  the  contractor  before  it  was  en- 
tered Into,  nor  does  it  appear  whoi  snch 
knowledge  came  to  the  plaintiffs.  As  soon  as 
the  plaintiffs  knew  of  the  proposed  invasion 
of  their  rights,  they  protested  to  the  town 
officials.  They  could  not  be  expected  to  an- 
ticipate that  the  town  would  disregard  their 
protest,  and  enter  Into  a  contract  of  the 
character  of  that  disclosed  by  the  record. 
There  was  no  Inexcusable  delay  In  the  pro- 
tection of  their  interests;  nor  such  a  delay 
as  to  prejudice  the  defendant's  rights  in  view 
of  the  protest  made  It.  Hartford  v.  Mechan- 
ics' Savings  Bank,  79  Conn.  38,  41,  63  Atl. 
668;  Byrne  t.  Schuyler,  65  Conn.  336,  355, 
31  AU.  833,  28  L.  R.  A.  804. 

(12]  tipon  the  facts  found  there  was  no 
dnty  resting  on  these  plaintiffs  to  hare  se- 
cored  an  earlier  intervention  of  Judicial  ac- 
tion ;  and,  without  breach  of  doty,  there  can 
be  no  laches.  AIlls  v.  Hall,  76  Conn.  322, 
334,  56  Atl.  637.  The  rulings  on  evidence 
complained  of  are  not  ground  for  reversible 
error. 

[11]  The  offer  of  the  defendant  to  prove 
the  establishment  of  bnildlng  lines  in  1902-04 
was  properly  excluded.  This  evidence  was 
offered  to  show  that  the  south  lines  of  Farm- 
Ington  avenue  corresponded  with  the  south 
line  of  the  re-establishment  decision,  and 
that  the  plaintiffs  had  notice  of  these  build- 
ing line  proceedings.  The  time  In  which  the 
plaintiffs  could  have  appealed  from  the  deci- 
sion of  the  selectmen  had  long  since  passed, 
and  for  this  reason  the  offer,  for  such  a  pur- 
pose, was  Immaterial  and  invited  collateral 
inquiry. 

[14]  For  the  purpose  of  proving  the  trne 
«oath  boondary  of  this  avenue,  a  witness  68 


years  of  age,  who  had  been  bom  near  the 
place  in  question  and  had  lived  there  during 
bis  youth,  was  asked  by  the  plaintiffs  this 
question:  "When  you  were  a  boy,  how  were 
these  trees  regarded  with  relation  to  the 
highway?"  The  witness  replied  they  were 
generally  considered  the  south  boundary  of 
the  highway.  It  would  be  difficult  to  sup- 
port this  question,  either  in  its  substance  or 
its  form,  which  was  not  objected  to.  It  is 
clear  that  its  admission  did  not  harm  the 
defendant,  since  it  subsequently  offered  evi- 
dence to  prove,  and  claimed  to  have  proved, 
facts  In  accord  with  the  answer  given. 

The  corrections  of  the  finding  should  be 
denied.  The  evidence  amply  supports  the 
finding. 

There  is  no  error.    All  concur. 


STATE  v.  TRIPP. 

(Supreme  Court  of  Erron  of  Connectlcnt. 

Nov.  1,  1911.) 

1.  Tbiai.  (I  278*)  —  iNBTBUcnoNS  —  Excep- 
tions—SuFFicMNCT. 

Exception  to  instructions  la  insufficient,  if 
it  fails  to  designate  the  parts  complained  of. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  689;   Dec.  Dig.  f  278.«] 

2.  Cbimirai.  IjAvt  (I  429*)  — EviDXNCB  — As- 

UIS8IBILIXT  ' 

Under  Pub.  Acts  1907,  c.  167,  {  8,  as 
amended  by  Pub.  Acts  1909,  c.  65,  S  2,  author- 
izing issuance  of  kennel  licenses,  a  certificate 
issued  was  not  inadmissible  in  prosecution  for 
killing  dogs  belonging  to  the  kennel  because 
carelessly  drawn  by  the  town  clerk ;  it  appear- 
ing that  application  for  the  license  was  duly 
made,  that  the  required  fee  was  paid,  and  that 
the  certificate  was  intended  to  be  a  kennel  li- 
cense. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  {  429.*] 

3.  Animals    (S    4*)  —  Dogs  —  "Kennel"    Li- 
censes—Validitt. 

A  kennel  license  Mssned  under  Pnb.  Acts 
1907,  c.  107,  f  3,  as  amended  bv  Pub.  Acts 
1909,  c.  55,  I  2,  is  not  vitiated  because  part 
of  the  dogs  were  kept  at  the  owner's  house; 
the  word  "kennel"  not  meaning  the  house  or 
place  in  which  the  dogs  are  kept,  but  a  pack 
or  collection  of  dogs  usually  kept  or  bred  for 
hunting,  or  for  sale. 

[Ed.    Note. — For   other   cases,    see    Animals, 
Dec.  Dig,  i  4.*] 

4.  Animals  (S  4*)— Doos— Kennel  Licenses 
— Validity. 

That  a  kennel  license  was  taken  out  May 
2d,  instead  of  May  1st,  as  required  by  Pub. 
Acts  1907,  c.  167,  §  3,  as  amended  by  Pub.  Acts 
1909,  c.  55,  S  2,  does  not  vitiate  it  for  the  re- 
mainder of  the  year. 

[Ed.    Note. — For   other   cases,   see    Animals, 
Dec.  Dig.  i  4.*] 

5.  Animals  (}  45*)— Reoistebeo  Doos— Kill- 
ING — Defenses. 

In  a  prosecution  under  Pub.  Acts  1907,  c. 
167,  §  15,  for  killing  registered  dogs,  it  is  un- 
necessary to  show  that  they  wore  the  tag  or 
plate  required  by  Pub.  Acta  1909,  c.  55,  i  2,  to 
be  worn  by  dogs  at  large. 

[E!d.    Note.— For   other    cases,    see    Animals, 
Dec.  Dig.  i  45.*] 
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Appeal  from  Superior  Conrt,  Tolland  Coun- 
ty;  Gardiner  Oreene,  Judge. 

Perry  O.  Tripp  was  convlctM  of  kllllnK 
dogs,  and  be  appeals.    Affirmed. 

Information  charging  the  aecnsed  with 
having,  In  violation  of  the  statute,  unlawful- 
ly killed  two  dogs,  duly  registered  and  licens- 
ed under  a  kennel  license  tn  the  town  of 
Somers,  brought  to  the  superior  court  of  Tol- 
land county,  and  tried  to  the  Jury,  before 
Greene,  J.  Verdict  of  guilty,  and  a  fine  of 
$50  Imposed.  Appeal  by  the  accused.  No 
error. 

Samuel  A.  Herman  and  John  E.  Flsk,  for 
appellant    Charles  Pheli»,  for  the  State. 

HALL,  C.  J.  The  two  counts  of  the  infor- 
mation are  based  upon  chapter  167  of  the 
Public  Acts  of  1907,  as  amended  by  chapter 
55  of  the  Public  Acts  of  1909. 

Section  2  of  the  act  of  1909  provides  that 
"any  owner  or  keeper  of  a  kennel  may  apply, 
on  or  before  the  first  day  of  May,  to  the  town 
clerk  of  the  town  In  which  such  kennel  Is  lo- 
cated"; that  "the  town  clerk  shall  Issue  to 
such  applicant  a  kennel  license  for  one  year 
from  the  first  day  of  May,  which  license 
shall  specify  the  name  of  the  kennel,  the 
name  of  the  owner  and  the  keeper  of  the 
same" ;  tliat  "every  dog  kept  tn  such  kennel 
shall,  when  at  large,  wear  a  collar  bearing  a 
metal  tag  or  plate  upon  which  shall  appear 
the  number  of  the  kennel  license,  the  name 
of  the  town  issuing  such  license  and  the 
year  thereof,  which  plates  or  tags  shall  be 
furnished  by  the  town  clerk.    •    *    • " 

Section  4  of  the  act  of  1909  provides  that 
the  dog  warden  shall  take  Into  his  custody 
any  dog  found  at  large  without  the  required 
tag  or  plate  on  its  collar,  and  that  after  cer- 
tain notice  shall  have  been  given  of  the  cap- 
ture of  the  dog,  unless  within  a  fixed  time  It  I 
shall  be  redeemed  by  its  owner  by  payment 
of  a  sum.  In  no  case  exceeding  three  dol- 
lars, it  shall  be  killed  by  such  warden. 

Section  13  of  the  act  of  1907  provides  that : 
"Any  person  may  kill  any  dog  which  he  finds 
pursuing,  worrying  or  wounding  any  sheep, 
lambs  or  other  domestic  animals.    •    •    •» 

Section  15  of  the  act  of  1907,  the  provisions 
of  which  are  made  applicable  to  dogs  belong- 
ing to  a  licensed  kennel,  provides  that :  "Ev- 
ery person  who  shall  steal  or  confine  and 
secrete  any  registered  dog  •  •  •  or  who 
shall  unlawfully  kill  or  injure  any  such  dog 
shall  be  liable  to  the  owner  in  a  civil  action, 
and  shall  be  fined  not  more  than  two  hundred 
dollars,  or  imprisoned  not  more  than  six 
months  or  both." 

The  information  in  this  case  alleges  that 
the  dogs  in  question,  when  killed,  were  duly 
licensed  under  a  kennel  license,  and  wore 
collars  with  metal  tags  attached,  marked, 
and  numbered  as  required  by  law. 

Upon  the  trial  the  accused  claimed :  That 
he  should  be  acquitted,  first,  because  the 
dogs,  which  were  fox  hounds,  were  found 


pursuing,  worrying,  or  wounding  sheep;  sec- 
ond, because  it  was  not  shown  that  the  dogs 
were  duly  licensed;  and,  third,  because  it 
did  not  appear  that  at  the  time  the  dogs  were 
killed  their  collars  bore  metal  tags  or  plates 
upon  which  appeared  the  number  of  the  ken- 
nel license,  the  name  of  the  town  issuing  the 
license,  and  the  year  thereof,  or  that  the  col- 
lars upon  the  dogs  bore  any  tag  or  plate. 

Whether  the  dogs  were  found  pursuing, 
worrying,  or  wounding  sheep  was  a  question 
of  fact  which  the  Jury  must  have  decided 
against  the  claim  of  the  defendant 

[1]  The  defendant's  exception  g,  quoting  a 
page  of  the  charge  of  the  trial  Judge  upon 
this  question,  and  to  a  large  part  of  which 
it  was  clearly  not  Intended  to  except  faUs 
to  properly  designate  the  portions  of  the 
charge  complained  of,  and  will  therefore  not 
be  considered. 

[2]  The  finding  shows  that  as  bearing  upon 
the  second  of  said  claims  there  was  evidence : 
That  a  certificate  of  Ucmse  was  Issued  to 
Field  &  Cooley  on  the  2d  of  May,  which  was 
Monday;  that  In  making  out  the  certificate 
the  town  clerk  used  a  printed  form  designed 
for  a  dog  license;  that  F.  &  G.  was  the  name 
of  the  kennel  for  which  a  license  was  applied 
for,  and  of  which  Field  &  Cooley  were  the 
owners  and  keepers;  and  that  Field  paid  to 
the  town  clerk  S50  for  the  license,  and  $2.50 
for  25  tags.  The  following  is  the  form  of 
certificate  as  filled  out  and  delivered  to  Field 
by  the  town  clerk : 

"Dog  License."    Kennel  license  Name  F.  &  O. 

This  certifies  that  Field  and  Coolev  have  reg- 
istered in  the  office  of  the  town  clerk  of  the 
town  of  Somers,  state  of  Connecticut,  a 
male  dog,  owned  or  kept  by  h  ,  and  de- 

scribed aa  follows: 

Name   Breed 

Color    <Size    

Ta^  No.  K.  L.  22.  Said  dog  is  hereby  licensed 
until  the  first  day  of  May,  1911,  in  accordance 
with  acts  passed  by  the  General  Assembly  of 
the  slate  of  Connecticut. 

The  license  fee  of  fifty  dollars  has  been  paid. 
Date:    May  2,  1910. 
25  Tags,  $2.50. 

O.  S.  Fnller,  Town  Clerk. 

The  following  -words  and  figures  of  the- 
certiflcate  were  In  writing:  "Kennel  License 
Name  F.  &  C."  on  the  first  line,  "Field  and 
Cooley"  on  the  second,  "Somers"  on  the- 
fourth,  "No.  K.  Lk  22"  on  the  ninth,  the  last 
figures  of  the  two  dates,  the  word  "fifty" 
on  the  thirteenth  line,  the  date  "May  2,"  the 
words  "25  Tags,  $2.50,"  and  the  signature. 
The  remainder  of  the  certificate  was  printed. 

This  certificate  was  certainly  very  care- 
lessly and  Inartiflclally  drawn.  If  it  was. 
found  necessary  to  use  the  blank  form  adapt- 
ed to  a  dog  license,  the  words  peculiarly 
applicable  to  such  a  license  should  Iiave  been 
erased,  and  it  should  also  have  been  more- 
clearly  stated  that  Field  &  Cooley  were  the 
owners  and  keepers  of  the  kennel.  Notwith- 
standing these  defects  In  the  certificate,  and 
they  have  in  no  way  misled  the  accused,  and 
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are  attribntaUe  to  tbe  town  clerk  -who  pre- 
pared It,  rather  than  to  the  owners  of  the 
kennel,  who  were  only  required  to  apply  for 
a  kennel  license  and  pay  the  950  fee  there- 
for, which  they  did,  we  think  the  license 
Bhonld  not  be  held  to  be  void.  The  certifi- 
cate shows  on  its  &ce  that  it  was  intended 
to  be  a  certificate  of  a  kennel  license.  It 
states  the  name  of  the  kennel,  the  names 
of  persons  who  were  In  fact  the  owners  and 
keepers  of  the  F.  &  C.  koinel,  although  not 
expressly  so  described  In  the  certificate. 
That  they  were  the  owners  and  keepers  was 
also  Indicated  by  the  name  of  the  kennel 
stated  In  the  certificate.  The  trial  court  com- 
mitted no  error  in  admitting  the  certificate 
in  evidence,  against  the  defendant's  objec- 
tion. 

13]  The  fact  that  a  part  of  the  pack  of  fox 
bounds  which  formed  the  licensed  kennel 
were  kept  at  the  boose  of  each  of  the  owners 
in  the  same  town  did  not  vitiate  the  license; 
The  word  "kennel"  as  osed  In  the  statute 
does  not  mean  the  house  or  place  In  which 
the  dogs  are  kept,  but  a  pack  or  collection 
of  dogs  usually  kept  or  bred  for  hunting,  or 
for  sale. 

[4]  That  the  license  was  Issued  on  the  2d 
of  May  did  not  render  it  Inyalld,  eren  If  it 
was  not  applied  for  until  that  day.  Al- 
though the  owner  of  a  dog  or  kennel  may  be 
subjected  to  a  penalty  for  not  having  ap- 
plied for  a  license  on  or  before  May  Ist  of 
each  year,  his  failure  to  do  so  would  not  ren- 
der It  illegal  for  the  town  clerk  to  after- 
wards Issue  a  license,  as  was  done  In  this 
case,  for  the  year  following  the  1st  of  May, 
upon  payment  of  the  full  license  fee  for  that 
year. 

[S]  The  accused  requested  the  court  in  sub- 
stance to  charge  the  Jury  that  In  order  to 
convict  the  state  must  prove,  not  only,  that 
the  dogs  when  killed  were  duly  licensed, 
but  also  that  they  wore  collars  bearing  the 
metal  tags  or  plates  required  by  statute. 
The  court  did  not  so  charge,  but  In  substance 
instructed  the  Jury  that,  while  the  state 
must  prove  that  the  dogs  were  duly  licensed, 
it  was  not  required  to  further  prove  that 
the  dogs  wore  duly  tagged,  and  that  if  the 
dogs  were  duly  licensed,  and  were  at  large 
without  tags,  the  fact  that  they  were  with- 
out tags  would  not  Justify  the  accused  in 
killing  them.  This  instruction  was  correct. 
The  offense  described  in  section  15  is  the 
unlawful  killing  of  a  registered  dog,  not  of  a 
dog  registered  and  tagged.  The  placing  of  a 
tag  or  plate  upon  the  dog's  collar  Is  not  a 
part  of  the  registering.  A  dog,  though  not  at 
large,  is  required  to  be  registered.  The  tag 
or  plate  Is  only  required  to  be  worn  when 
the  dog  is  at  large.  Even  the  dog  warden 
Is  not  authorized  to  immediately  kill  a  dog, 
moely  because  he  finds  It  at  large  without 
tbe  required  tags  or  plates  upon  Its  collar. 
He  may  take  it  Into  his  custody,  but  he  can- 


not kill  it.  If  the  owner  appeam  In  due  tna- 
son  and  pays  the  sum  required  to  redeem  it 
The  accused  did  not  claim  to  have  shot  the 
dogs  because  they  were  not  properly  tagged, 
but  because  they  were  pursuing  and  worry- 
ing his  sheep,  and  whether  th^  were  or  not 
was  the  decisive  question  of  the  case. 
There  Is  no  error.    All  concur. 


C.  H.  EDDY  ft  CO.  V.  FIELD. 

(Supreme  Conrt  of  Vermont.    Windham.    Oct. 
16,  1911.) 

1.  APFEiU.  AND   EatBOB   (|   274*)— EXCKPTIONS 
— COKSTBUOTTOR. 

Where,  in  an  action  for  conversion  of  cer- 
tain property,  the  findings  of  the  referee  do 
not  show  conversion,  bnt  the  court  erroneous- 
ly found  against  the  evidence  for  plaintiff,  that 
error  Is  reached  by  an  exception  to  the  ren- 
dition of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1631-1645:  Dec.  Dig.  t 
274.»] 

2.  Tbovxb  ahd  Convbbsion  (|  1*)— Acts  Con- 
sTrrcnuo   "Convkbsioh." 

A  contract  of  sale  of  soda  in  bottles  stip- 
ulated that  tbe  bottles  should  remain  tiie  prop- 
erty of  the  seller,  and  that  the  buyer  at  his 
own  expense  should  return  them.  The  buyer 
delivereo  them  to  a  carrier's  agent,  consigned 
to  the  seller,  and  they  were  loaded  and  way- 
billed.  Held,  that  the  buyer  was  not  guilty 
of  conversion,  which  consists  either  in  tbe  ap- 
propriation of  the  property  to  the  party's  own 
use  and  beneficial  enjoyment,  or  in  its  destruc- 
tion, or  In  exercising  dominion  over  it  in  de- 
fiance of  the  owner's  rights,  or  in  withholding 
possession  from  the  owner  nnder  a  claim  of 
title  inconsistent  with  his  title. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  U  1,  2;   Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1562-1570;   vol.  8,  p.  761&] 

Exceptions  from  Windham  County  Court; 
B.  li.  Waterman,  Judge. 

Action  by  C.  H.  Eddy  ft  Co.  againat  C.  C. 
Field.  There  was  a  Judgment  for  plaintiff, 
and  defendant  excepts.  Reversed,  and  judg- 
ment for  defendant  for  costs. 

Argued  before  ROWELL,  C.  X,  and  MUN- 
SON,  WATSON,  HASEI/rON,  and  POW- 
ERS, JJ. 

Chase  ft  Daley,  for  plaintiff.  F.  W.  Tut- 
tie,  for  defendant 

ROWELL,  C.  3.  This  Is  trover  for  2.000 
and  more  soda  bottles.  The  case  was  re- 
ferred. Judgment  for  the  plaintiffs  on  the 
report  to  which  the  defendant  excepted. 
The  facts  are  these,  shorUy  stated:  Tbe 
plaintiffs  are  bottiers  of  soda  In  Brattleboro, 
and  shippers  thereof  for  consumption  to  va- 
rious points  and  places.  The  defendant  is  a 
merchant  at  Ferrlsburg  and  North  Ferrlsburg, 
to  whom  the  plaintiffs  sold  and  shipped  during 
such  a  time  thousands  of  botUes  of  their  prod- 
uct the  terms  of  the  sales  being  that  the 
bottles  should  be  and  remain  the  property  of 
the  plaintiffs  and  be  returned  to  them  by  the 


*For  otiMr  esMS  sea  «ama  topic  and  lectlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kejr  No.  SerlM  ft  Rep'r  Indexes 


Digitized  by  VjOOQ'C 


250 


81  ATLANTIC  BEPOBTBR 


(n 


defendant,  they  paying  the  freight  each  way. 
The  plaintiffs  kept  an  account  with  the  de- 
fendant for  the  soda,  and  a  memoranda  ac- 
count for  the  bottles  In  which  It  was  ship- 
ped, wherein,  on  receipt  of  the  empty  bot- 
tles returned,  they  were  to  give  the  defend- 
ant credit  therefor.  At  the  time  this  suit 
was  brought,  the  plaintiffs  had  not  actually 
received  the  bottles  sued  for,  but  the  de- 
fendant had  delivered  them  to  the  station 
agents  at  Ferrisburg  and  North  Ferrisburg, 
consigned  to  the  plaintiffs  at  Brattleboro, 
and  they  were  loaded  and  waybllled.  The 
referee  submits  whether  on  the  facts  found 
the  bottles  were  delivered  to  the  plaintiffs 
before  suit  brought  If  they  were,  be  finds 
for  the  defendant  The  court  evidently 
thought  they  were  not,  and  so  adjudged  for 
the  plaintiffs. 

[1]  This  was  error,  for  the  report  disclos- 
es nothing 'tending  to  show  conversion,  and 
that  defect  is  reached  by  the  exception  to 
the  rendition  of  the  Judgment,  as  It  was 
necessarily  involved  In  its  rendition. 

[2]  It  is  sufficiently  accurate  and  compre- 
hensive for  present  purposes  to  say,  as  is 
said  in  the  Vermont  Digest,  c.  2768,  pi.  12, 
that  In  the  sense  of  the  law  of  trover  a 
conversion  consists  either  In  the  appropria- 
tion of  the  property  to  the  party's  own  use 
and  beneficial  enjoyment  or  In  its  destruc- 
tion, or  In  exercising  dominion  over  It  In 
exclusion  or  defiance  of  the  owner's  right  or 
In  withholding  possession  from  the  owner 
under  a  claim  of  title  inconsistent  with  bis 
title.  Here  the  defendant  did  none  of  these 
things. 

Judgment  reversed,  and  Jndgment  for  the 
defendant  to  recover  his  costs. 


DAVIS  V.  RANDALL. 

(Supreme  Court  of  Vermont.     Windham, 
Oct  9,  1911.) 

1.  Appeai.  ANn   Ebbob  (§  1058*)— Hakmless 
Ebbob  —  Exclusion  ano  SuBSEQaKNT  An- 

UISSIOR  OF   EvinENCE. 

Defendant  may  not  coinplain  of  the  ezdn- 
•ion  of  a  qoestion  to  plaintiff  whether  be  wrote 
a  letter;  plaintiff  havme  shortly  afterwards  ad- 
mitted writing  it,  and  it  having  been  received 
in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  ti  4195-4206;    Dec  Dig.   f 

2.  EXOHAHQK  OF  PBOPEBTT  ({  13*)— EVIDENCE 

— Tebms  of  Contbact. 

On  the  question  whether  the  ezcliange  of 
plaintiff's  oxen  for  defendant's  horse  was  abso- 
lute, as  contended  by  defendant,  or,  as  contend- 
ed by  plaintiff,  on  the  condition  that  if  the  horse 
proved  to  be  over  a  certain  age,  or  failed  to  get 
over  its  lameness,  defendant  should  talce  it  bacic 
and  pay  him  $125  for  the  oien,  the  fact  of  the 
oxen  being  worth  much  less  than  $125  u  admis- 
sible, as  tending  to  show  the  contract  was  not 
as  claimed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Dec.  Dig.  i  13.*] 


3.  Trial  ({  126*)— AnoinjiHT  of  Counsel- 
Appeal  TO  Sympathy. 

The  statement  in  argument  of  plaintiffs 
counsel,  in  an  action  in  which  the  issue  was 
whether  the  exchange  of  piaintiiTB  oxen  for  de- 
fendant's horse  was  absolute,  as  contended  by 
defendant,  or,  as  contended  by  plaintiff,  on  the 
condition  tliat  if  the  horse  proved  to  lie  over  a 
certain  age,  or  did  not  get  over  its  lameness, 
defendant  would  take  it  bade  and  pay  plaintiff 
$125  for  the  oxen,  that  a  verdict  for  defendant 
would  talce  plaintiff's  oxen  from  him,  and  give 
him  nothing  for  them,  was  an  unwarranted  ap- 
peal to  the  sympathy  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  U  303-307;   Dec  Dig.  {  125.*] 

4.  Tbial  (I  62*)— Beception  of  EvinENCS. 

Though  a  count  of  the  declaration  set  up 
a  sale  of  oxen  to  defendant  at  a  fixed  price,  yet 
there  being  no  evidence  thereof,  defendant  was 
not  entitled  to  give  evidence  in  contradiction  of 
the  allegations. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  14a-150;   Dec  Dig.  t  62.*] 

Exceptions  from  Windham  County  Court; 
WUlard  W.  MUes,  Judge. 

Assumpsit  by  Charles  L.  Davis  against 
Hugh  Randall.  The  plea  was  the  general  Is- 
sue. Verdict  and  Jndgment  for  plalnUff, 
and  defendant  brings  exceptions.  Reversed 
and  remanded. 

Argued  before  ROWELI^  a  J.,  and  MITN- 
SON,  WATSON,  HASBI/rON,  and  POWERS. 
JJ. 

Gibson  ft  Waterman  and  O.  R.  Clayton,  for 
plaintiff.  Loren  R.  Pierce  and  Charles  S. 
Chase,  for  defendant 

POWERS,  J.  The  plalntifl  exchanged  a 
pair  of  oxen  with  the  defendant  for  a  horse. 
This  horse  was  of  uncertain  age  and  was 
lame,  and  the  plaintiff  claimed,  and  gave  evi- 
dence tending  to  show,  that  it  was  stipulat- 
ed in  the  trade  that  If  the  horse  turned  out 
to  be  over  12  years  old,  or  failed  to  get 
over  Its  lameness,  the  defendant  should  take 
It  bade  and  pay  $125  for  the  oxen.  The  de- 
fendant denied  this,  and  claimed,  and  gave 
evidence  tending  to  show,  that  the  transac- 
tion was  a  simple  exchange  of  property,  with- 
out any  conditions  or  special  agreements. 
When  the  case  was  submitted  to  us,  it  was 
orally  agreed  by  counsel  that  a  transcript  of 
the  evidence  was  to  be  treated  as  referred 
to  and  made  to  control,  though  the  excep- 
tions did  not  contain  such  reference. 

[1]  During  the  cross-ezamlnation  of  the 
plaintiff,  be  was  shown  a  letter,  signed  by 
him  and  addressed  to  one  Wheeler,  wherein 
it  was  stated  that  the  horse  in  question  was 
a  "good  worker  and  an  extra  good  walker," 
and  was  asked  If  he  wrote  or  caused  to  be 
written  a  letter  containing  that  statement 
This  question  was  excluded,  and  an  exception 
allowed  the  defendant  Shortly  after  this 
ruling,  the  witness  admitted  writing  the  let- 
ter, and  it  was  received  in  evidence  and 
read  to  the  Jury.  So  the  defendant  having 
received  the  full  benefit  of  the  letter  and  its 
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contenta,  Is  not  In  a  position  to  complain,  and 
thla  exception  Is  unaTaillng. 

[2]  Ab  bearing  on  the  probabilit7  of  bis 
making  the  special  agreement  testifled  to  by 
the  plaintiff,  the  defendant  offered  to  show 
the  condition  and  value  of  the  oxen  at  the 
time  of  the  exchange,  exi>ectlng,  as  connsel 
stated,  to  show  that  the  cattle  were  worth 
much  less  than  $125.  This  was  excluded,  and 
the  defendant  excepted.  It  is  true,  as  sug- 
gested by  the  court,  that  the  value  of  the 
property  was  not  put  in  issue  by  the  plead- 
ings, and  the  general  rule  is  that  the  evidence 
must  correspond  with  the  allegations  and  be 
confined  to  the  point  In  Issue.  But  facts  af- 
fording a  reasonable  presumption  or  infer- 
ence as  to  the  principal  fact  or  matter  in 
issue  are  not  excluded.  Any  fact,  though  it 
be  collateral,  which  renders  a  material  fact 
more  probable  or  improbable,  is  proper  evi- 
dence^ and  may  be  considered  In  determin- 
ing whether  that  facts  exists.  Tufts  v.  Ches- 
ter, 02  Vt  363,  19  Atl.  988.  So,  when  the 
parties  to  a  contract  disagree  as  to  its  terms, 
and  the  evidence  thereof  is  conflicting,  it  is 
often  permissible  to  show  the  value  of  the 
property  Involved.  Thus,  in  Honghton  v. 
Clougb,  30  Vt.  312,  the  question  was  whether 
the  reconveyance  of  certain  land  was  in  set- 
tlement of  all  or  only  a  part  of  tbe  notes 
secured  thereon,  and  it  was  held  that  it  was 
competent  for  the  plaintiff,  who  sued  on  one 
of  the  notes,  to  show  that  the  value  of  the 
land  at  the  time  of  the  reconveyance  was 
not  equal  to  the  amount  of  the  notes. 

In  Kidder  v.  Smith,  34  Vt  294,  the  question 
was  as  to  the  price  agreed  upon  in  the  sale 
of  certain  personal  property,  and  it  was  held 
that  it  was  competent  to  show  the  value  of 
the  property  at  the  time  of  tbe  sale,  as 
tending  to  show  what  the  contract  really 
was.  In  Bedell  v.  Foss,  SO  Vt.  04,  the  ques- 
tion was  whether  the  defendant  agreed  to 
pay  the  plaintiff's  claim  on  a  certain  horse 
In  defendant's  possession,  and  it  was  held 
that  evidence  that  the  value  of  the  horse  was 
less  than  the  amount  of  the  claim  was  ad- 
missible. In  State  v.  Donovan,  75  Vt  80S, 
55  Atl.  611,  it  was  material  and  important 
to  show  the  original  terms  of  the  written 
contract  which  the  respondent  was  charged 
with  altering,  and  It  was  held  that  evidence 
of  the  value  of  the  property  Involved  was  ad- 
missible. In  Green  v.  Dodge,  79  Vt  73,  64 
.\tl.  409,  the  question  was  as  to  the  amount 
of  rent  stipulated  for  In  a  lost  lease,  and 
it  was  held  that  evidence  of  the  rental  value 
of  the  premises  was  admissible  to  show  the 
probable  rent  agreed  upon. 

If,  as  the  defendant  claimed,  the  cattle 
which  he  acquired  by  the  trade  were  worth 
less  than  $125,  it  would  be  improbable  that 
he  would  agree  to  pay  that  price  for  them  In 
case  the  horse  failed  to  recover.  For  what 
it  was  worth,  this  evidence  should  have  been 


received,  and  the  exception  to  Its  exclusion 
must  be  sustained. 

[3]  Subject  to  exception,  counsel  for  the 
plaintiff  was  allowed  to  say  in  argument  in 
substance,  that  a  verdict  for  the  defendant 
would  take  the  plaintlfTs  oxen  from  him 
and  give  him  nothing  for  them.  This  argu- 
ment cannot  be  approved.  As  suggested  by 
defendant's  counsel  when  he  made  his  ob- 
jection, the  plaintiff  received  the  horse  in  the 
trade,  and  whether  he  was  entitled  to  any- 
thing more  depended  upon  how  the  jury 
found  the  facts  to  be.  With  the  consequences 
of  their  findings  the  jury  had  nothing  to  do, 
and  a  consideration  thereof  would  be  im- 
proper. The  argument  was  an  unwarranted 
appeal  to  the  sympathy  of  the  jury,  and 
should  not  have  been  allowed. 

[4]  There  was  no  error  In  rejecting  tbe 
defendant's  offer  to  show  that  he  did  not 
purchase  the  oxen.  Although  the  second 
count  of  the  declaration  set  up  a  sale  of  tbe 
oxen  at  a  fixed  price,  there  was  no  evidence 
tending  to  establish  these  allegations.  Con- 
sequently the  defendant  was  not  entitled  to 
give  evidence  In  contradiction.  Besides,  he 
testified  fully  as  to  what  the  trade  was,  and 
the  evidence  offered  would  have  added  noth- 
ing to  his  statement. 

Reversed  and  remanded. 


RAND  V.  BORDO. 

(Supreme  Court  of  Vermont 
Oct  9,  1911.) 


Windham. 


1.  Fraud  (§  67*)— Actions— Aduissibilitt  or 
Evidence. 

In  an  action  for  deceit  in  tbe  exchange  of 
horses,  where  plaintiff's  evidence  tended  to  show 
that  the  horse  ne  received  of  defendant  if  sound 
and  free  frsm  defects,  as  defendant  represented, 
would  have  been  worth  substantially  as  much 
as  the  horse  he  gave  in  exchange  for  it  evidence 
of  the  kind  and  value  of  the  horse  he  gave  de- 
fendant was  material. 

[Eld.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  S  57.*] 

2.  Appeai.  and  Ebbob  (i  690*)  — Review  — 
Mattebb  Not  Appabent  of  Record. 

In  an  action  for  deceit  in  tbe  exchange  of 
horses,  the  admission  of  testimony  for  plaintiff 
showing  the  defective  condition  of  the  horse  he 
received  when  being  driven  by  defendant's  son, 
does  not  show  error,  where  the  exception  does 
not  show  when  the  occasion  was. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2897-2899,  2902-2904; 
Dec.  Dig.  {  690.*] 

3.  Appeal  and   Ebbob  Q  241*)  —  Recobd — 
Evidence. 

A  statement  in  a  ground  of  motion  for  a 
verdict  that  "the  plaintiff's  testimony  is  referred 
to"  is  Insufficient  to  bring  tbe  testimony  before 
the  Supreme  Court  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1413-1416;  Dec.  Dig.  | 
241.*] 

4.  Appeai.  and  Ebbob  ({  706*)  —  RscoBn — 
Questions  Pbesented  fob  Review. 

Where  neither  the  declaration  nor  a  copy 
thereof  is  furnished  the  Supreme  Court  an  ex- 
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ceptloa  to  the  overruling  of  a  motion  In  arrest 
of  judgment  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  2944-2947;  Dec  Dig.  i 
706.  •] 

Exceptions  from  Wlndbam  County  Conrt; 
William  H.  Taylor,  Jndge. 

Action  on  the  case  by  Fred  O.  Rand  against 
Peter  Bordo  for  exchange  of  horses.  Plea, 
the  general  issue.  Verdict  and  judgment  for 
plaintiff  after  trial  by  jury  and  defendant 
excepts.  Defendant  moves  In  arrest  of  judg- 
ment and  to  the  overruling  of  the  motion,  be 
excepts.    Judgment  affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HA8ELT0N,  and  POW- 
ERS, 3J. 

Ryder  &  Graham,  for  plalntUt.  Bert  E. 
Cole,  for  defendant 

WATSON,  3.  The  bill  of  exceptions  states 
that  the  declaration  alleges  that  the  defend- 
ant, Icnowing  a  certain  brown  mare  to  be 
unsound  and  infected  with  a  certain  disease, 
by  warranting  said  mare  to  be  sound  and 
free  from  defects,  and  by  concealing  certain 
defects  and  unsoundness,  fraudulently  and 
deceitfully  induced  the  plaintiff  to  make  the 
exchange,  and  thereby  deceived  and  defraud- 
ed the  plaintiff. 

[1]  It  appeared  that  It  was  an  even  ex- 
change; and  the  plaintiff's  evidence  tended 
to  show  that  the  mare  he  received  of  the  de- 
fendant. If  sound  and  free  from  defects,  as 
defendant  represented,  would  have  been 
worth  substantially  as  much  as  the  horse 
which  the  plaintiff  gave  in  exchange  for  her. 
Und3r  objection  and  exception  the  plaintiff 
was  permitted  to  show  the  kind  and  value  of 
the  horse  he  let  the  defendant  have.  In  sub- 
stance the  objection  was  that  the  evidence 
was  immaterial.  But  such  evidence  was 
material,  as  bearing  on  the  trade  made.  If 
the  mare,  in  consequence  of  her  unsoundness 
and  defective  condition,  was  of  much  less 
value  than  the  horse,  and  If  she  would  have 
been  substantially  of  the  same  value  as  the 
horse,  had  she  been  sound  and  free  from  de- 
fects, it  Is  more  likely  that  the  defendant 
made  representations  concerning  her  as  the 
plaintiff  claimed,  and  as  his  evidence  tended 
to  show.  Bedell  v.  Fobs,  50  Vt  94;  State  v. 
Donovan,  76  Vt  8(fe,  55  Atl.  611. 

[2]  Subject  to  the  same  objection,  a  wit- 
ness for  the  plaintiff  gave  testimony  showing 
the  defective  condition  of  the  mare  on  an 
occasion  when  she  was  being  driven  by  the 
defendant's  son.  The  exceptions  do  not  show 
when  this  occasion  was.  Error  does  not  ap- 
pear. 

[3]  At  the  close  of  the  evidence  the  de- 
fendant moved  for  a  verdict  on  seven  dif- 
ferent grounds  stated,  each  pertaining  to  the 
evidence.  As  a  part  of  the  third  and  fourth 
grounds,  each,  the  motion  states:  "The  plain- 
tiff's testimony  Is  referred  to."    This  refer- 


ence to  the  testimony— and  none  oOier  is 
shown  by  the  bill  of  exceptions — is  only  by 
the  defendant  In  his  motion,  and  such  a  ref- 
erence does  not  bring  the  testimony  before 
this  court  Sowles'  Adm'r  v.  Sartwell,  76 
Vt  70,  56  Atl.  282;  Royce  ▼.  Carpenter,  80 
Vt  37,  66  Atl.  888.  The  evidence  Is  therefore 
not  before  us,  and  the  exception  to  the  over- 
ruling of  the  motion  is  not  considered. 

[4]  The  defendant  excepted  to.  the  over- 
ruling  of  his  motion  in  arrest  of  judgment; 
but,  since  neither  the  declaration  nor  a  copy 
thereof  has  been  furnished  us,  this  exception 
is  not  considered. 

Judgment  affirmed. 


STATE  V.  RUTLAND  RT.,  LIGHT  ft 
POWER  CO. 

(Supreme  Court  of  Vermont     Windsor.     Oct.. 
9,  1911.) 

1.  CoBPOKAizoNs    (J    585*)— Ghabtsb    Feb — 

CONSOUIITATION     OV     COBPOSATIONS— "PkB- 
SONS." 

A  charter  fee  wonld  not  accrue  to  the  stat» 
upon  the  consolidation  of  several  existing  cor- 
porations, BO  as  to  form  a  new  corporation  by 
virtue  of  P.  S.  4287,  as  amended  by  Acts  190S. 
No.  103,  providing  that  "three  or  more  persons 
of  age"  may  form  a  corporation ;  the  word  "per- 
sons" not  Including  corporations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  585.* 

For  other  definitions,  see  Words  and  Phrasea, 
voL  6,  pp.  5322-5335;  vol.  8,  p.  7752.] 

2.  CoEPOBATiONB  (§  585*)— Chabtkb  Fee. 

If  an  attempted  consolidation  of  corpora- 
tions was  without  legislative  authority,  no 
charter  fee  would  accrue  to  the  state,  since 
there  would  not  even  be  a  de  facto  corporation. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec   Dig.   {   585.*] 

3.  CoBPORATiONS  ({  28*)— Db  Facto  Cobpo- 

BATIONS.' 

A  de  facto  corporation  can  only  exist  where 
there  is  a  law  under  which  a  de  jare  corpora- 
tion could  be  created. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  26,  70;   Dec.  Dig.  g  28.*] 

4.  COBPOBATIONS    (|    685*)— Chabtkb    Fkk — 

'*PER80NB  " 

Acts  1^8,  No.  19,  as  originally  enacted, 
referred  to  "any  body  or  persons"  seeking  in- 
corporation, etc.,  but  as  revised  and  re-enacted 
by  P.  S.  800,  provided  that  "persons"  seeking 
Incorporation  by  a  special  act  of  the  General 
Assembly  sbould,  before  the  bill  was  introdaced 
for  that  puroose,  deposit  as  provided  the  fee 
therein  speciiied.  P.  S.  26  permits  the  word 
"persons  to  be  applied  to  bodies  corporate  and. 
politic  In  1896  the  People's  Gas  Light  Com- 
pany, the  Rutland  Street  Railway  Company, 
the  Vermont  Internal  Improvement  Company, 
and  the  Chittenden  Power  Company  filed  with 
the  Secretary  of  State  an  agreement  for  consoli- 
dation, the  consolidated  company  being  styled 
the  Rutland  Railway,  Light  ft  Power  Company, 
and  all  the  property  I>elng  tamed  over  to  it, 
but  it  had  never  paid  any  charter  fee.  Acts 
1908,  No.  303,  I  1,  legalizea  all  acta  and  con- 
tracts whereby  the  Rutland  Street  Railway 
Company,  the  People's  Gas  Light  Company, 
the  Chittenden  Power  Company,  and  the  Rat- 
land  City  £3ectric  Company  consolidated  witil 
the  Vermont   Internal  Improvement  Company. 


•For  other  cases  see  same  topic  and  aecUoa  NUMBER  In  Deo.  Dlx.  *  Am.  Ols.  K«7  No.  Berits  *  B^'r  IndezM. 
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Section  2  provided  that  all  the  charter  rights, 
powers,  etc..  conferred  upon  the  five  companies 
should  be  conferred  upon  the  Rutland  Railway, 
li^t  &  Power  Company.  Held,  that  the  word 
"persons"  used  in  section  800  included  previous- 
Ij  existing  corporations,  as  well  as  natural 
persons;  and  wnen  Act  No.  303  became  a  law 
the  Rutland  Railway,  light  ft  Power  Company 
became  a  corporation  by  special  act,  making 
the  charter  fee,  which  should  have  been  depos- 
ited when  the  bill  was  introduced,  belong  to  the 
state,  but  if  it  was  not  deposited  when  the  bill 
was  introduced  the  state  might  thereafter  col- 
lect it  by  a  suit  against  the  consolidated  com- 
pany. 

[Kd.  Note.— Fc>r  other  cases,  see  Corporations, 
Dec  Dig.   i  685.  •] 

5.   STIFCI.ATI0H8    (I    14*>— CONBTBUCnOR. 

In  an  action  oy  the  state  to  recover  a 
-charter  fee  from  a  corporation,  incorporated  by 
a  special  act  of  the  Legislature  by  the  consoli- 
dation of  several  corporations,  the  parties  stip- 
ulated that  the  state's  claim  was  that  there 
was  due  to  it  a  charter  fee  or  additional  tax  from 
the  consolidated  corporation,  or  one  of  the  for- 
merly existing  corporations,  or  both,  and  that 
defendants  claimed  that  no  additional  charter 
tax  is  by  law  due  firom  them  to  the  state.  Held, 
that  the  stipulation  covered  a  claim  against  the 
consolidated  corjtoration  for  a  charter  fee  which 
should  liave  been  paid  before  the  special  act  of 
incorporation  was  introduced  in  the  General 
Assemhly,  but  which  was  not  in  fact  then  paid. 
[EJd.  Note.— For  other  cases,  see  Stipulations, 
Dec  Dig.  S  14.*] 

Exceptions  from  Windsor  County  Court; 
B.  L.  Waterman,  Judge. 

Aaenmpsit  on  the  common  money  counts 
by  the  State  of  Vermont  against  the  Rutland 
Railway,  Light  ft  Power  Company.  Heard 
«n  an  agreed  statement  of  facts.  Judgment 
for  plaintiff,  and  defendant  excepts.  Af- 
firmed. 

Argued  before  ROWBLL,  C.  J.,  and  MUN- 
SON.  WATSON,  HASELTON,  and  POW- 
ERS, 33. 

John  G.  Sargcmt,  Atty.  Gen.,  and  Homer  L. 
Skeels,  State's  Atty.,  for  the  State.  T.  W. 
Moloney,  for  defendant. 

POWERS,  J.  In  1896,  four  corporations 
tavlng  their  principal  offices  at  Rutland  ex- 
ecuted end  filed  with  the  Secretary  of  State 
an  agreement  for  consolidation.  The  constit- 
uent companies  were  the  People's  Gas  Light 
Company,  the  Rutland  Street  Railway  Com- 
pany, the  Vermont  Internal  Improvement 
Company,  and  the  Chittenden  Power  Com* 
pany,  and  the  consolidated  company  was 
styled  the  Rutland  Railway,  Light  ft  Power 
Company.  In  accordance  with  the  consoli- 
dation agreonent,  the  stock  of  the  consoli- 
dated company  was  Issued  in  exchange  for 
that  of  the  constituent  companies,  and  all 
tlie  property  of  the  latter  was  turned  over  to 
the  former.  Bach  of  the  constituent  com- 
panies had  paid  all  charter  fees  and  license 
taxes  called  for  by  the  law,  but  the  defend- 
ant never  paid  a  charter  fee,  save  as  herein- 
after stated.  In  1906,  a  bill,  which  finally 
became  No.  303,  Acts  of  1908,  was  Introduced 
Into  the  Legislature,  passed  the  House  and 


Senate,  and  went  to  the  Governor  for  his  ap- 
proval. While  this  bin  was  awaiting  the 
Governor's  signature,  the  treasurer  of  the 
state  made  a  claim  that  the  defendant  owed 
the  state  an  unpaid  charter  tax.  This  claim 
was  denied  by  the  defendant,  but,  rather 
than  have  the  approval  of  the  bUl  d^ayed  or 
imperiled  by  it,  the  defendant  entered  into  a 
stipulation  with  the  Attorney  General, 
whereby  it  was  agreed  that  the  defendant 
should  deposit  the  sum  of  $500 — the  maxi- 
mum sum  for  which  it  could  be  liable — with 
the  state  treasurer  to  await  the  result  of  this 
friendly  suit,  to  be  brought  In  Windsor 
county  for  convenience,  and  In  case  the  state 
prevailed  therein  this  deposit  was  to  be  used 
to  liquidate  the  judgment;  otherwise  it  was 
to  be  returned.  The  deposit  was  made,  and 
thereupon  the  pending  bill  was  approved  by 
the  Governor.  This  suit  was  brought  July 
20,  1900;  specification  covering  a  charter  fee 
of  $500  was  filed  August  13,  1009;  defend- 
ant's plea  and  notice  were  filed  January  1, 
1910;  an  agreed  statement  of  facts  was  filed, 
and  a  trial  by  court  had  thereon.  Judg- 
ment was  rendered  for  the  platntlft  for  $500 
to  which  the  defendant  excepted. 

The  defendant  claims  that  each  of  the  con- 
solidating corporations  had  been  duly  author- 
ized by  the  Legislature  to  enter  into  the  con- 
solidation agreement,  and  that  the  result 
was  a  new  corporation,  legally  created,  vest- 
ed with  all  the  rights,  privileges,  franchises, 
and  property  of  the  old  corporationB,  which 
were  wiped  oat  by  the  transaction.  The 
state  does  not  challenge  the  authority  of  the 
constituent  companies,  though  an  examina- 
tion of  the  acts  referred  to  in  support  of 
their  authority  discloses  that  interesting,  if 
not  difficult,  questions  would  be  presented, 
if  we  were  called  upon  to  investigate  that 
subject.  But  whether  this  attempted  con- 
solidation resulted  as  the  defendant  claims 
or  was  InefFectlve  for  want  of  legiBlative 
authority  in  some  or  all  of  the  parties  there- 
to, is  a  question  we  are  not  called  upon  to 
decide.  The  consolidation,  if  valid,  did  not 
alone  entitle  the  state  to  a  charter  fee. 

[1]  No  fee  would  accrue  under  P.  S.  4287, 
which  provides  (as  amended  by  Acts  1906, 
No.  103)  that  three  or  more  "persons"  may  by 
articles  of  association  form  a  corporation,  be- 
cause it  refers  to  natural  persons  only,  and 
not  to  corporations.  This  is  apparent  from 
the  requirement  that  the  persons  associat- 
ing shall  be  "of  age,"  which  could  not,  of 
course,  refer  to  artificial  persons.  And,  were 
these  qualifying  words  omitted  from  the  stat- 
ute, the  result  would  be  the  same.  Thus  It 
was  held.  In  Factors'  etc.,  Ins.  Go.  v.  New 
Harbor  Protection  Co.,  37  La.  Ann.  233,  that 
a  corporation  was  not  a  "person,"  within  the 
meaning  of  a  statute  authorizing  the  forma- 
tion of  a  corporation  by  not  less  than  six 
persons.    And  in  Denny  Hotel  Co.  v.  Schram, 
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6  Wash.  134,  82  Pac  1002,  36  Am.  St.  B«. 
130,  It  was  held  that  a  statute  empowerluK 
two  or  more  "persons"  to  form  a  corporation 
did  not  authorize  a  corporation  to  become  a 
subscriber  to  the  stock  of  another  corpora- 
tion, though  another  statute  provided  that 
the  term  "person"  might  be  construed  to  In- 
clude a  corporation. 

Nor  would  a  fee  accrue  under  P.  S.  800, 
for  corporations  formed  by  the  consolidation 
of  pre-existing  corporations  are  not  therein 
provided  for.  While  it  is  true  that  a  corpa 
ration  so  formed  becomes  a  new  and  distinct 
corporation — assuming  that  the  consolidation 
Is  legally  accomplished — and  that  by  means 
of  a  contract  entered  Into  between  its  con- 
stituent companies,  it  derives  its  corporate 
character  from  the  Legislature,  through  the 
act  or  acts  authorizing  the  consolidation. 
So  it  is  held  that  a  special  act  authorizing 
consolidation  contravenes  a  constitutional 
provision  against  the  creation  of  corpora- 
tions by  special  act  Shields  v.  Ohio,  95  U. 
S.  323,  24  L.  Ed.  357.  Though  such  a  cor^ 
poratton  Is,  In  this  sense,  created  by  a  spe- 
cial act  of  the  Legislature,  It  is  apparent 
that  it  is  not  covered  by  P.  S.  800,  for  it  can- 
not be  Imown  when  the  legislattve  author- 
ity is  granted,  or  at  any  other  time  prior  to 
the  consolidation,  whether  the  authority  will 
be  made  use  of  and  a  consolidation  effected, 
or  its  terms,  or  the  amount  of  the  capital 
stock  of  the  consolidated  company,  which  is 
made  the  basis  of  the  amount  of  the  tax  re- 
quired. And  besides  the  provision  for  pre- 
payment Is  wholly  Inapplicable  and  impos- 
sible in  the  case  of  a  consolidated  corpora- 
tion so  brought  into  existence. 

[2-4]  If  the  attempted  consolidation  was  Il- 
legal for  want  of  legislative  authority,  no 
fee  could  accrue  to  the  state,  because  not 
even  a  de  facto  corporation  resulted;  such  a 
corporation  can  exist  only  when  there  is  a 
law  under  which  a  de  jure  corporation  could 
be  created.  Noyes,  Intercorp.  Relations,  {{ 
17,  92.  American  Loan,  etc.,  Co.  v.  Minneso- 
ta, etc.,  B.  Co.,  157  lU.  641,  42  N.  E.  153.  I* 
follows  that  if  the  state  is  entitled  to  « 
charter  fee  from  the  defendant,  it  accrued 
upon  the  passage  of  No.  303,  Acts  of  1906,  by 
force  of  P.  S.  800,  which  provides  that  "per- 
sons seeking  incorporation  by  special  act  of 
the  Greneral  Assembly"  shall  deposit,  as 
therein  provided,  the  fee  therein  specified. 
Here,  again,  use  is  made  of  the  term  "per- 
sons," but  not,  we  think,  in  the  restricted 
sense.  By  P.  S.  26,  it  is  provided  that  the 
word  "persons"  may  extend  and  be  applied 
to  tradies  corporate  and  politic;  and  the  sec- 
tion under  consideration  was,  we  think,  in- 
tended to  cover  all  who  apply,  be  they  nat- 
ural persons  or  corporations  previously  oi- 
istlng.  We  are  confirmed  in  this  opinion  by 
the  fact  that  when  this  statute  was  enacted, 
(No.  19,  Acts  of  1898),  it  reed,  "any  body 
or  persons  seeking  incorporations,"  etc.;  the 
present  reading  of  the  section  being  the  re- 


sult of  revision.  The  language  of  the  origi- 
nal act  indicates  an  appreciati(m  of  the  fact 
that  circumstances  might  arise  which  would 
impel  a  corporation,  through  doubt  of  the  le- 
gality of  its  organization,  or  for  some  other 
reason  of  its  own,  to  seek  a  special  act  of  the 
Legislature  confirming  or  declaring,  in  re- 
press terms,  Its  corporate  character.  An  ex- 
amination of  No.  303  discloses  that  the  first 
section  thereof  confirms  and  legalizes  all  acts 
and  contracts  whereby  the  Rutland  Street 
Railway  Company,  the  People's  Gas  Light 
Company,  the  Chittenden  Power  Company, 
and  the  Rutland  City  Electric  Company  oon- 
solidated  with  the  Vermont  Internal  Im> 
provement  Company.  This  Is  the  first  time 
the  name  of  the  Rutland  City  Electric  Com- 
pany appears  in  any  of  the  proceedings.  But 
It  may  well  be  taken  that  this  was  an  at- 
tempt to  ratify  by  legislative  action  the  con- 
solidation hereinbefore  discussed.  The  second 
section  of  the  act  provided  that  all  the  cliar- 
ter  rights,  franchises,  powers,  and  prlvilegea 
conferred  upon  the  five  companies  just  nam- 
ed are  continued  in  ft>rce  and  conferred  upon 
the  defendant  company,  and  that  each  of  the 
constituent  companies  should  cease  to  exist. 
When  this  bill  was  introduced  into  the  Leg- 
islature, the  defendant,  or  the  constituent 
companies,  or  both,  were  "seeking  incorpora*' 
tion  by  special  act  of  the  General  Assem- 
bly," and  It  made  no  difference  whether  the 
defendant  was  then  a  legal  corporation  or 
not  When  the  act  became  a  law,  the  de- 
fendant was  a  corporation  by  special  act  of 
the  Legislature,  regardless  of  what  its  pre- 
vious status  was.  We  must  assume  that  • 
sufllcient  reason  existed  for  this  appllcaticMi; 
with  what  that  reason  was,  we  have  no  con- 
cern. Previous  thereto,  the  statutory  de- 
posit should  have  been  made.  When  the  act 
became  effective,  the  deposit  would  have  be- 
come the  money  of  the  state.  Not  Iiaving 
been  made  in  advance,  it  con  now  be  collect- 
ed in  this  suit.  There  is  no  merit  in  the  de- 
fendant's contention  that  the  effect  of  P.  S. 
800  is  not  to  require  a  charter  fee  from  ell 
corporations  chartered  by  special  act  It  Is 
the  same  as  it  would  be,  had  the  section  pro- 
vided that  all  such  corporations  should  pay 
the  fee,  and  then  required  that  it  should  be 
paid  in  advance.  The  acceptance  of  a  char- 
ter specially  granted,  or  of  a  confirmatory 
act  like  the  one  here  involved,  carries  with 
it  an  implied  promise  to  pay  the  fee: 

[5]  Nor  can  we  sustain  the  defendant's 
claim  that  the  judgment  lielow  was  based 
upon  a  different  claim  than  that  covered  by 
the  stipulati<m.  The  defendant  insists  that 
the  stipulation  only  relates  to  a  fee  or  fees 
which  had  become  payable  to  the  state  be- 
fore the  Introduction  of  the  bill  which  be- 
came No.  303,  while  the  Judgment  was  rwi- 
dered  for  a  fee  which  accrued  to  the  state 
upon  the  passage  of  that  act  The  stipula- 
tion refers  to  a  claim  on  the  part  of  the 
state  that  there  "is  due  to  the  state  a  diarter 
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tax  or  an  additional  tax"  from  the  defoid- 
ant,  or  the  Improvement  company,  or  both. 
It  also  states  that  "the  said  companies  daUn 
that  no  additional  charter  tax  Is  by  law  due 
from  them  to  the  state."  The  specification 
filed  by  the  plaintifT  recites  that  the  plain- 
tiir  "seeks  to  recover  the  sum  of  five  hundred 
dollars  due  the  plaintiff  from  the  defendant 
for  defendant's  charter  fee."  The  language 
of  the  stipulation  Is  broad  enough  to  cover 
the  claim  on  which  the  Judgment  was  based, 
for,  as  we  have  seen,  the  fee  was  then  due 
the  state,  since  It  was  entitled  to  have  It 
paid  before  the  pending  act  became  a  law. 
Affirmed. 


H.  P.  AGOSTINES  &  CO.  v.  C,  B.  PBNN 
&  CO. 

(Supreme  Coort  of  Vermont.     Washington. 
Oct  10,  lOlL) 

Saixs    (i    181*)— Action    fob    Pbicb— Eti- 

DKIfCE. 

Where,  in  an  action  for  the  price  of  a 
monoment  purchased  bv  defendants  for  resale 
to  D.,  defendants  denied  an  acceptance  because 
certain  dark  stains  afterwards  appeared  on 
the  monument,  evidence  that  after  it  had  been 
set  up  one  of  the  defendants  received  from  D. 
a  complaint  that  the  monument  was  discolored 
was  admissible  to  show  that  there  was  no  un- 
reasonable delay  in  repudiating  the  purchase. 

[E)d.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  486;   Dec.  Dig.  §  181.*] 

Kxceptions  from  Washington  County  Coort; 
Alfred  A.  HaU,  Judge. 

Action  by  H.  P.  AgOBtlnes  &  Co.  against 
C  EL  Fenn  &  Co.  Judgment  for  defendants, 
and  plabotlffs  bring  exceptions.    Affirmed. 

Argued  before  MDNSON,  WATSON,  HAS- 
BLTON,  and  POWERS,  JJ. 

Richard  A.  Hoar  and  Barle  R.  Davis,  for 
plaintiffs.  Edwin  L.  Scott  and  J.  Ward  Car- 
ver, for  defendants. 

MUNSON,  J.  The  suit  Is  to  recover  the  price 
of  a  monument  which  was  duly  delivered. 
Defendants  claimed  that  certain  dark  stains 
afterwards  appeared  on  It,  and  plaintiff 
claimed  that  the  stains,  if  any  In  fact  existed, 
got  bito  the  granite  after  it  was  shipped.  The 
court  admitted  evidence,  contained  In  the  dep- 
osition of  one  of  the  defendants,  to  the  effect 
that  after  the  monument  was  set  up  he  re- 
ceived from  W.  J.  Dingle  a  complaint  that  it 
was  discolored.  This  was  objected  to  as  be- 
ing a  complaint  from  a  party  foreign  to  the 
ccmtract,  and  therefore,  immaterial;  and  it 
was  admitted  solely  for' the  purpose  of  show- 
ing the  basis  of  the  defendants'  actiob.  It 
is  evident  from  the  charge,  which  is  referred 
to  generally,  that  the  action  of  the  defend- 
ants which  the  court  here  referred  to  was  the 
opening  of  a  correspondence  with  the  plain- 
tiffs about  the  claimed  defect.  It  appeared 
on  ai^ument,  from  the  statements  of  both 


sides,  that  Dingle  was  the  person  who  bought 
the  monument  from  defendants. 

It  may  be  gathered  from  the  papers  that 
the  plaintiffs  are  granite  manufacturers  In 
Barre,  that  the  defendants  are  granite  deal- 
ers In  Chicago,  and  that  Dingle  lives  In  San- 
dusky, Ohio.  The  monument  was  evidently 
bought  by  Dingle  for  a  particular  customer, 
for  it  appears  trom  the  contract  between  the 
plaintiffs  and  the  defendants  that  the  name 
letters  were  cut  by  the  plaintiffs.  These  facts 
seem  to  indicate  that  the  monument  was 
shipped  directly  from  Barre  to  Sandusky,  and 
was  set  np  without  having  been  seen  by  the 
defendants.  The  monument  was  erected  In 
the  cemetery,  and  remained  standing  until 
after  the  trial.  It  appears  from  the  charge 
that  the  question  of  acceptance  was  one  of 
the  matters  submitted.  The  plaintiffs  claimed 
an  acceptance  on  the  ground  that  the  pur- 
chase was  not  repudiated  within  a  reasonable 
time.  So  the  defendants  were  In  the  position 
of  denying  that  there  was  an  acceptance  of  a 
monument  which  was  actually  erected  and 
still  standing.  In  this  situation  It  was  im- 
portant for  them  to  show  that,  as  soon  as 
they  were  notified  of  the  existence  of  a  defect 
which  showed  that  the  monument  was  not 
what  the  contract  called  for,  they  brought 
the  matter  to  the  attention  of  the  plaintiffs. 
The  defendants'  evidence  was  simply  that  he 
received  a  complaint  from  the  purchaser  that 
the  stone  was  discolored.  It  Is  apparent  from 
the  charge  that  this  complaint  was  the  basis 
of  the  defendants'  complaint  to  the  plaintiffs, 
and  that  the  claimed  discoloration  was  the 
subject  of  the  ensuing  correspondence  and  the 
ground  of  defense  on  trial.  We  think  the  evi- 
dence of  the  Initial  complaint  was  admissible 
as  bearing  upon  the  question  of  acceptance^ 
In  that  it  tended  to  show  that  there  was  no 
unreasonable  delay  in  repudiating  the  pur- 
chase. 

Judgment  affirmed. 


BIXBY,  Collector,  v.  ROSCOB  et  aL 

(Supreme  Court  of  Vermont.     Chittenden. 
Oct  9,  1911.) 

1.  Appeal  ahd  Ebbob  (§  241*)— Morion  Con- 

STBUBD  AS   BT  PaBTIES  AND  COUBT  BELOW. 

A  motion  for  a  verdict  will  be  considered 
by  the  Supreme  Court  as  made  on  a  certain 
ground,  in  addition  to  others,  it  being  open  to 
such  construction,  and  having  been  in  the  court 
below  BO  construed  by  both  parties,  and  by  the 
court  in  rendering  its  decision. 

[Ed.  Note.— For  other  cases,  see  Apiteal  and 
Error,  Cent  Dig.  fi  141S-1416;  Dec  Dig.  { 
241.*] 

2.  Taxation   (|   204*)— Exkitption  —  Opfeb— 
acobptancej— pbaoncal  constbdction. 

Elven  If  It, be  the  general  rule  that  an  offer 
of  a  town  to  exempt  property  invested  in  manu- 
facturing, naming  no  time  for  acceptance,  must 
be  accepted  in  a  reasonable  time,  yet  the  offer 
to  exempt  five  years  from  commencement  of 
business  being  treated  by  both  parties  as  open 
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by  the  manafactnrer  bj  removing  Ua  eatablish- 
ment  to  the  town  and  there  operating  it,  and  by 
the  town  in  fact  exempting  it  each  of  toe  three 
years  next  following,  this  is  to  be  treated  as  a 
practical  conatmction  of  the  acceptance  being 
seasonable. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  K  321,  333;  Dec.  Dig.  {  204.*] 

3.  Taxation   (S  204*)  —  Bxehptioks  —  Coit- 

MENCEUERT. 

A  town  being  authorised  by  V.  S.  365,  to 
Tote  exemption  from  taxation,  not  exceeding  ten 
j-ears  from  the  commencement  of  business,  of 
property  invested  in  manufacturing,  its  vote  to 
exempt  for  a  term  not  exceeding  five  years  is 
to  be  construed  as  for  such  time  "from  the  com- 
mencement of  business." 

[Ed.   Note.— For  other   cases,   see  Taxation, 
Cent.  Dig.  g  332 ;   Dec.  Dig.  {  204.*] 

4.  Taxation  (S  206*)— Exemptions— Accept- 
ance OF  OfFEB  —  WITHDRAWAL  OF  EXEUP- 
TION. 

One  having  removed  his  manufacturing  es- 
tablishment to  a  town  on  its  vote  to  exempt  it 
from  taxation  for  five  years,  the  exemption  can- 
not be  withdrawn  in  that  time. 

[Ei.   Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  {  338;  Dec.  Dig.  {  206.*] 

6.  Taxation  (§  694*)— Sweabiho  to  Inven- 

TOBY— Question  fob  Jubt. 

It  being  a  material  question.  In  an  action 
to  recover  taxes  assessed  against  defendant, 
whether  bis  inventory,  purporting  to  have  been 
•worn  to  by  him  before  a  lister,  was  sworn  to 
him,  the  listers  having  made  up  his  list  based 
on  his  inventory,  whereas,  if  he  willfully  omit- 
ted to  swear  to  it,  it  was,  under  P.  S.  561,  the 
listers'  duty,  performance  of  which  was  essen- 
tial to  validity  of  the  list,  to  ascertain  as  best 
they  could  the  amount  of  his  taxable  property, 
appraise  it  at  its  true  value  and  double  the 
amount  so  obtained,  the  question  of  its  having 
been  sworn  to  should  have  been  submitted  to 
the  JU17,  the  evidence  in  respect  thereto  being 
conflicting,  and  his  tending  to  show  that  he  re- 
fused to  swear  to  it. 

[Ed.   Note. — For   other  cases,   see  Taxation, 
Cent  Dig.  1 1217;  Dec  Dig.  §  594. •] 

6.  EviDENOi  (J  471*)— Conclusions  of  Facts. 

The  question  whereby  a  town  clerk  is  asked 
to  state  whether  or  not  the  warning  for  an  an- 
nual town  meeting  was  posted  in  a  public  place, 
and,  if  so,  where,  objected  to  as  incompetent,  is 
proper. 

[Ed.    Note. — For  other   cases,   see   Bvidence, 
Cent  Dig.  K  2149-2185;  Dec  Dig.  S  471.*] 

7.  Witnesses  (|  236*)  —  Urbesponsive  Ah- 
Bweb— Effect. 

A  proper  question  is  not  made  improper  by 
an  unresponsive  answer. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  t  822;  Dec  Dig.  {  236.*] 

8.  Towns  (§  19*)— Town  Meetinq— Posting 
OF  Wabninq — Evidence, 

That  the  annual  meeting  of  the  legal  voten 
of  a  town  was  held  at  the  time  and  place  speci- 
fied in  a  warning  therefor  15  days  after  its  re- 
cording, and  that  officers  were  elected  and  busi- 
ness was  transacted  pursuant  to  tile  articles 
therein,  is  prima  facie  evidence  that  the  warn- 
ing was  posted  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Towns,  Gent 
Dig.  U  24-27;   Dec  Dig.  {  19.*] 

9.  Taxation  ({  411*)— Abstbaot  of  Indivio- 
UAL  List  of  Taxpatebs. 

The  statute  requiring  the  listers  to  make 
an  abstract  of  the  individual  list  of  all  the  tax- 
payers, not  providing  for  any  distinction  in  the 
abstract  between  the  list  of  an  individual  bas- 
ed on  his  inventory  and  the  list  of  an  individual 


made  np  under  the  provisions  of  die  taw  be- 
cause of  his  willful  failure  to  make  a  proper  in- 
ventory, the  abstract  need  not  show  the  sjiecific 
action  of  the  listers  in  making  up  the  list  of  an 
individual. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  677-681;   Dec  Dig.  {  411.*  J 

10.  Taxation  ({  446*)  —  Abstbact  of  Indi- 
vidual List— Altebation. 

The  listers'  abstract  of  the  individaal  list 
of  all  taxpayers  cannot  be  excluded  from  evi- 
dence because  of  alterations  shown  on  its  face; 
the  testimony  of  the  town  cleric  being  that  no 
alterations  had  been  made  in  it  after  it  was 
lodged  in  his  office  by  the  listers. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g|  784r-786;   DecD?g.  i  446.*] 

11.  Taxation   (S  441*)  —  Lists  —  Bbbonsous 
Inclusion  of  Pbopebtt. 

The  inclusion  in  a  tax  list  of  machinery, 
not  onl^  i^roperlv  as  part  of  the  real  estate  to 
which  It  IS  fixed,  but  also  as  personalty,  and 
the  assessment  of  it  In  both  forms,  is  within 
P.  S.  606,  providing  that  the  assessment  of  a 
tax  on  a  list  made  up  in  part  of  property  er- 
roneously in  the  list  does  not  invalidate  the 
whole  tax,  but  only  such  as  is  assessed  on  the 
invalid  part  of  the  list. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  773;   Dec  Dig.  {  441.*] 

12.  Appeai.  and   Ebbob   (I    760*)  — Buxr  — 
Statins  Points  Relied  On. 

An  exceptor  must  state  in  Ua  brief  the 
precise  point  on  which  he  relies  as  reversible  er^ 
ror;  and  he  having  objected  to  admission  of  evi- 
dence on  six  grounds,  some  of  which  are  with- 
out force,  and  in  his  brief  merely  stated  that 
the  evidence  "was  incompetent  for  the  reasons 
given,"  referring  to  the  transcript,  the  court  will 
not  examine  the  several  nounos  named  in  tak- 
ing the  exception  to  see  if  there  was  error. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8095;  Dec  Dig.  {  760.*] 

IS.  Shebiffs  and  Constables  (S  10*)— Oath 

OF  Office. 

A  constable  is  In  authority  under  the  town 
by  the  votes  of  which  he  is  elected,  and  so  is  not 
required  to  take  and  subscribe  the  oath  of  office 
required  by  Const  c  2,  {  29,  of  officers  "in  an- 
thority  under  this  state. 

[Ed.  Note.— For  other  cases,  see  SberiCEs  and 
Constables,  Cent  Dig.  H  23,  24;    Dec  Dig.  | 

£^sceptlons  from  Chittenden  County  Court; 
Zed  S.  Stanton,  Judge. 

Assumpsit  by  Ira  Bizby,  collector,  against 
L.  H.  Boscoe  and  trustees.  Plea  the  general 
issue.  Verdict  was  directed  for  plaintiff, 
and  defendants  bring  exceptions.  Beyersed 
and  remanded. 

Argued  before  BOWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  POW- 
EBS,  33. 

Martin  &  Bailey  and  Darling  &  Mower,  for 
plaintiff.  C.  S.  Palmer  and  V.  A.  Bollard, 
for  defendants. 

WATSON,  J.  This  action  is  brought  un- 
der the  statute  (P.  S.  644)  to  recover  by  trus- 
tee process  taxes  assessed  against  the  de- 
fendant In  the  town  of  Essex  for  the  year 
1909.  At  the  close  of  the  plaintiff's  opening 
evidence  the  defendant  moved  tliat  a  verdict 
be  directed  In  his  favor  because  (1)  it  does 
not  appear  that  tlie  taxes  sought  to  be  re- 
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covered  are  legal,  and  snch  as  the  defendant 
Ig  bound  In  law  to  pay,  nor  that  the  plaintiff 
Is  legally  qualified  to  collect  them;  (2)  it  does 
appear  that  said  taxes  are  illegal,  that  the 
plaintiff  is  neither  qualified  nor  authorized 
b;  law  to  collect  the  same,  and  (In  the  lan- 
guage of  the  bill  of  exceptions)  "that  the  de- 
fendant's printing  eetabliahment  was  exempt 
from  taxation  by  virtue  of  the  vote  of  the 
town  of  E^ssex."  The  motion  was  overruled, 
to  which  an  exception  was  taken.  Thereaft- 
er evidence  was  Introdnced  in  defense  and 
In  rebuttal.  At  the  close  of  the  evidence  the 
defendant  renewed  bis  motion  for  a  verdict 
"oa  the  grounds  and  for  the  reasons  stated." 
This  was  overruled  and  an  exception  allowed. 
The  plaintiff  then  moved  for  the  direction 
of  a  verdict  in  his  favor,  whereupon  the  de- 
fmdant  made  requests  that  the  case  be  sub- 
mitted to  the  Jury.  The  defendant's  requests 
were  overruled  and  a  verdict  ordered  for  the 
plaintiff  to  recover  the  amount  of  the  taxes 
in  question,  to  which  defendant  excepted. 

[1]  It  is  argued  by  the  plaintiff  that  de- 
fendant In  his  motion  for  a  verdict  cannot 
stand  upon  the  claim  that  the  property  taxed 
was  exempted  by  vote  of  the  town,  because, 
as  shown  by  the  transcript  of  the  complete 
record  of  the  trial,  which  is  made  a  part  of 
the  bill  of  exceptions  and  is  to  control,  this 
irround  is  not  stated  in  the  motion.  It  ap- 
pears from  the  transcript,  however,  that  in 
the  court  below  the  motion  was  construed 
b;  counsel  on  both  sides,  and  by  the  court 
in  rendering  Its  decision  thereon,  as  covering 
this  ground.  It  being  subject  to  such  con- 
struction, the  consideration  of  this  court  will 
lie  directed  accordingly.  The  record  shows 
that  at  the  annual  town  meeting  of  Essex  in 
March,  1896,  pursuant  to  an  article  in  the 
warning  sufficient  for  that  purpose,  it  was 
"voted  to  exempt  from  taxation  for  a  term 
not  exceeding  five  years  all  property  exceed- 
ing In  amoimt  the  sum  of  one  thousand  dol- 
lars invested  in  manufacturing  purposes 
agreeably  to  section  38B  of  the  Vermont  Stat- 
utes." This  action  of  the  town  was  never 
rescinded. 

It  appeared  from  the  uncontradicted  evi- 
dence on  the  part  of  the  defendant  that  he 
was  formerly  engaged  in  the  business  of  con- 
ducting a  general  and  mercantile  printing 
plant  in  the  town  of  Jericho,  this  state ;  that 
while  thus  engaged  his  attention  was  called 
to  the  said  vote  of  the  town  of  Essex,  and, 
after  conferring  (through  his  agent)  with  the 
officers  of  that  town  concerning  the  matter 
of  the  eumptlon  of  his  plant,  he  removed 
the  same  to  Essex  in  the  spring  of  1904  in 
acceptance  of  the  proposal  contained  in  its 
■aid  vote,  and  commenced  business  there  in 
September  following;  that  the  plant  was,  in 
fact,  exempted  from  taxation  in  that  town 
for  the  first  three  years  after  the  removal; 
that  in  the  quadrennial  appraisal  of  1906  it 
was  noted  as  exempt,  and  although  in  the 
lUt  of  that  year,  by  mistake,  the  exemption 
was  not  made,  on  discovering  the  error  the 
81  A.— 17 


tax  was  abated;  that  in  1908  defendant  re- 
ceived notice  that  the  exemption  was  disal- 
lowed, but  received  it  too  late  and  after  the 
time  for  the  hearing  of  persons  aggrieved 
had  passed.  In  1909  the  plant  was  taxed, 
and  some  of  the  taxes  here  in  question  were 
assessed  thereon.  In  the  course  of  the  dis- 
cussion on  defendant's  motion  for  a  verdict 
at  the  close  of  plaintiff's  opening  case,  the 
court  ruled  that  the  defendant's  printing 
plant  was  a  manufacturing  establishment 
within  the  meaning  of  the  statute.  No  ex- 
ception was  taken  to  this  ruling,  and,  as  we 
understand  it,  a  concession  to  the  same  effect 
was  made  by  counsel  for  the  plaintiff  in  the 
argument  before  us.  In  overruling  the  mo- 
tion the  court  held  that  the  statute  does  not 
confer  on  towns  the  right  to  exempt  manu- 
facturing establishments  by  a  vote  general 
in  terms,  like  that  taken  by  Essex  in  1896. 
But  no  such  claim  is  made  by  the  plaintiff 
in  this  court,  nor  could  there  well  be  for  it 
was  expressly  held  otherwise  in  Caverly- 
Gould  Co.  V.  Springfield,  83  Vt  396,  76  Atl. 
39. 

[2]  The  plaintiff  contends,  however,  that 
the  defendant  did  not  accept  the  offer  wlthliv 
a  reasonable  time,  and  consequently  his  prop- 
ertjr  is  not  within  the  exemption.  Assuming, 
but  not  deciding,  the  general  rule  of  law  to 
be,  as  claimed,  that,  when  no  limitation  of 
time  is  named  within  which  the  offer  is  to 
run,  the  acceptance  must  be  within  a  reason- 
able time,  yet  when,  as  here,  the  offer  is 
treated  as  open  by  both  the  town  making  It 
and  by  the  acceptor,  and  is  acted  upon  by 
both— by  the  latter  in  removing  his  manu- 
facturing establishment  to  that  town  and 
there  operating  the  same,  and  by  the  town 
in  exempting  such  establishment  in  fact  from 
taxation  for  the  three  successive  years  fol- 
lowing the  removal — a  practical  construction 
of  the  contract  is  given  and  acted  upon  by 
the  parties,  showing  the  acceptance  to  have 
been  within  the  legal  limitation  of  the  time 
of  the  proposal.  In  such  circumstances  the 
town  is  not  in  a  position  to  say  the  offer 
came  to  an  end  before  the  time  of  the  ac- 
ceptance, and  the  rule  applies  that,  where  a 
person  has  had  the  benefit  of  the  considera- 
tion for  which  he  bargains  in  a  unilateral 
contract,  he  is  held  bound.  Richardson  v. 
Hardwlck,  106  U.  S.  252,  1  Sup.  Ct.  213,  27 
L.  Ed.  145:  Wald's  Pollock  on  Cont  by  Wil- 
liston,  35,  and  note  40. 

[3]  Adverting  to  the  proposal  shown  by 
the  vote,  it  was  "to  exempt  from  taxation 
for  a  term  not  exceeding  five  years  all  prop- 
erty •  •  •  invested  in  manufacturing' 
purposes,  agreeably  to  section  365  of  the 
Vermont  Statutes."  We  construe  the  otter 
thus  made  to  be  as  broad  as  the  statute, 
exc^t  as  to  the  term  of  the  exemption, 
which  was  limited  to  five  years;  that  is, 
five  years  from  "the  commencement  of  busi- 
ness." The  statute  does  not  authorize  such 
exemption  to  be  mad*  from  an  earlier  date. 

[4]  And,  since  the  defendaht  removed  bia 
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plant  to  Bssez  In  acceptance  of  the  offer, 
be  was  entitled  to  the  exemption  thereof, 
tnclndlng  the  real  estate,  such  machinery, 
appliances,  and  buildings  as  were  necessary 
for  the  prosecution  of  the  business,  and  all 
capital  and  personal  property  used  In  such 
business,  for  the  full  term  of  five  years 
from  the  commencement  of  business  there 
(see  Westmore  Lumber  Co.  v.  Ome,  48  Vt 
90),  and  the  town  could  not  within  that 
period  withdraw  the  exemption  to  his  prej- 
udice. Caverly-Gould  Co.  v.  Springfield,  cit- 
ed above;  City  of  Mlddlesboro,  etc.,  t.  New 
South  Brewing  ft  Ice  Co.,  106  Ky.  351,  S6  S. 
W.  427;  Home  of  the  Friendless  t.  Bouse, 
8  Wall.  430,  19  U  Ed.  495;  McGekee  t. 
Mflthis,  4  WaU.  143,  18  L.  Ed.  314;  Memphis 
&  St  Louis  a  B.  Co.  V.  Loftin,  105  U.  S. 
259,  26  L.  Ed.  1042.  Therefore  to  order  a 
verdict  for  the  plaintiff  was  error.  The 
result  of  the  case,  however,  does  not  de- 
pend on  this  exemption  alone;  for  the  rec- 
ord shows  real  estate  owned  by  and  taxed 
to  the  defendant,  not  a  part  of  bis  manu- 
facturing plant,  also  a  poll  tax  against  him. 
[5]  The  plaintiff's  evidence  tended  to  show 
that  the  defendant's  inventory,  marked  "Ex- 
hibit F,  was  signed  and  sworn  to  by  him, 
as  on  its  face  It  purports  to  have  been;  that, 
there  being  some  irregularity  as  to  one  or 
more  of  the  answers  to  Interrogatories,  the 
listers  requested  the  defendant  to  change 
the  Inventory  in  those  respects,  which  be 
refused  to  do;  that  the  inventory  was  ac- 
cepted by  the  listers  and  the  defendant's 
list  made  up,  based  thereon.  The  defend- 
ant's evidence  tended  to  show  that  although 
he  filled  out  this  inventory  by  way  of  an- 
swering the  interrogatories,  and  signed  it, 
and  sent  it  to  the  listers,  it  was  never  sworn 
to  by  him.  The  inventory  purports  to  have 
been  sworn  to  by  the  defendant  before  the 
lister  whose  name  is  signed  to  the  jurat, 
and  not  otherwise.  Whether  it  was  so  sworn 
to  was  a  material  question  In  the  case^  and 
should  have  been  submitted  to  the  jury.  If 
the  defendant  intentionally  omitted  to  make 
oath  thereto,  as  his  testimony  tends  to  show, 
the  circumstances  shown  by  the  evidence 
were  such  that  the  listers  in  the  perform- 
ance of  their  duties  must  have  had  knowl- 
edge thereof,  end  they  had  no  authority  in 
law  to  base  his -list  thereon.  The  statute 
is  that  In  such  circumstances  the  listers 
shall  ascertain  as  best  they  can  the  amount 
of  the  tcLxable  property  of  such  taxpayer, 
appraise  the  same  at  Its  true  value  in 
money,  and  double  tbe  amount  so  obtained, 
eta  P.  S.  561.  This  is  the  method  pre- 
scribed by  law  for  making  a  recusant  tax- 
payer's list  (Bartlett  v.  Wilson,  69  Vt.  23, 
8  AQ.  321),  and  it  is  essential  to  the  vaUd- 
ity  of  the  list  that  such  method  be  followed. 
This  has  been  held  even  to  the  extent  of 
the  real  estate  appearing  in  the  quadren- 
nial appraisal.  Smith  T.  Stannard,  81  Vt 
319,  70  AtL  668. 


[S,  7]  The  town  derk,  called  as  a  witness 
by  the  plaintiff,  was  asked  to  state  whether 
or  not  the  warning  for  tbe  annual  town 
meeting  in  1909  was  posted  in  a  public  place, 
and,  if  so,  where,  if  he  knew.  This  was 
objected  to  as  incompetent  The  witness  an- 
swered, "I  know  tliat  they  were  posted  In 
three  public  places."  No  objection  was 
made  to  the  answer.  The  question  was  a 
proper  one,  and  it  was  not  rendered  Improp- 
er by  the  unresponsive  answer.  The  bill 
of  exceptions  states  that  defendant  asked 
to  have  this  answer  stricken  out  but  tbe 
transcript  made  controlling,  does  not  show 
that  defendant  so  asked  nor  that  the  court 
made  such  refusal.  The  witness  then  tes- 
tified without  objection  that  he  knew  the 
warning  was  tiosted  In  two  of  those  places 
more  than  12  days,  and  that  the  notice  was 
recorded.  He  was  then  asked  whether  he 
was  able  to  state  whether  It  was  posted  be- 
tween Its  date  or  between  the  record — 15th 
February — and  12  days  before  town  meet- 
ing, and  answered,  "Well,  I  know  It  'was 
posted  in  two  public  places  between  12  and 
20  days  before  town  meeting."  A  certified 
copy  of  the  record  of  the  warning  was  then 
received  in  evidence  subject  to  objection 
that  the  proper  foundation  had  not  been 
laid.  Defendant's  attorney  then  moved  to 
strike  out  the  last  answer,  saying:  "Let 
him  state  where  the  posting  was,  and  let 
the  jury  say  whether  a  public  place  or  not" 
Plaintiff's  attorney  said  this  motion  came 
too  late.  The  motion  was  then  denied  and 
no  exception  taken. 

[8]  It  U  unnecessary  to  pass  upon  the  suf- 
ficiency of  this  evidence  to  go  to  the  jury 
on  the  question  of  the  warning  being  post- 
ed in  three  public  places.  The  warning, 
recorded  February  16tli,  was  for  a  meeting 
of  tbe  legal  voters  of  tbe  town  on  Tuesday, 
March  2,  1900;  and  the  record  shows  ttaat 
the  annual  meeting  of  such  legal  voters 
was  held  at  the  time  and  place  specified 
In  tbe  warning,  and  that  officers  were  elect- 
ed and  business  transacted  pursuant  to  tbe 
articles  therein.  We  think  this  was  prima 
facie  evidence  that  the  warning  was  posted 
as  required  by  law.  Lemlngton  v.  Blodgett 
37  Vt  210. 

[I]  The  abstract  of  the  Individual  list  of 
the  taxpayers  was  received  In  evidence^  It 
is  urged  that  it  was  erroneously  admitted; 
for.  If  the  taxpayer's  Inventory  Is  accepted 
by  the  listers  as  containing  a  true  and 
correct  statement  of  his  real  and  personal 
property  subject  to  taxation,  the  abstract 
should  correspond  with  the  Inventory,  and. 
If  the  inventory  is  not  so  accepted,  it  Is 
the  duty  of  the  listers  to  make  up  the  list 
of  such  taxpayer  under  the  doubling  pro. 
cess,  neither  of  which  was  done  as  to  the 
defendant  This  objection  is  without  force. , 
The  requirements  of  the  statute  respecting' 
the  abstract  are  the  same  whether  the  par- 
tlcnlar  Ust  b«  based  upon  an  Inventory  or 
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be  made  np  under  tbe  provisions  of  the 
law  becaase  of  willful  failure  to  make  a 
proper  Inventory ;  and  It  need  not  Bbow 
the  specific  action  of  tbe  listers  In  making 
up  a  particular  list.  Smitb  t.  Stannard, 
cited  above;  Taylor  v.  Moore,  63  Vt  60,  21 
AU.  919. 

ril,  11]  The  only  otber  objections  to  the 
admission  of  the  abstract  upon  which  reli- 
ance is  now  placed  amount  to  this :  (1)  That 
'it  bears  evidence  on  its  face  of  having  been 
altered;  and  (2)  since  the  record  shows  clear- 
ly that  the  fixed  machinery  of  the  defend- 
ant's manufacturing  plant  had  been  once  list- 
ed in  one  of  tbe  items  of  real  estate,  it  was 
error  for  the  listers  to  place  it  again  In  the 
abstract  for  tbe  purpose  of  taxation.  The 
abstract  could  not  be  excluded  on  the  first 
ground,  for  the  testimony  of  the  town  clerk 
was  that  no  alteration  had  been  made  there- 
in since  it  was  lodged  by  the  listers  in  the 
town  clerk's  ofllce,  nor  on  the  second  ground. 
Such  machinery  formed  a  part  of  the  real 
estate  to  which  It  was  fixed  and  could  not  be 
taxed  In  any  other  way,  were  it  taxable  at 
all.  If  it  was  also  included  In  tbe  Item  of 
personal  property  for  the  purpose  of  taxa- 
tion and  tbe  tax  assessed  thereon,  as  tbe  de- 
fendant claims,  tltis  would  be  the  assessment 
of  a  tax  upon  a  list  made  up  in  part  of  prop- 
erty erroneously  set  In  the  list  And,  since 
the  item  of  personal  property  is  separable 
from  tbe  Item  of  taxable  real  estate,  such 
error  does  not  Invalidate  tbe  whole  tax.  P. 
S.  606. 

Some  point  Is  made  in  defendant's  brief 
touching  the  action  of  tbe  board  of  civil  au- 
thority on  his  appeal,  and  their  qualification 
to  act  Tet,  as  the  certified  copy  of  the  rec- 
ord of  the  doings  of  the  board  shows  the  mat- 
ters presented  before  It  to  pertain  exclusive- 
ly to  the  exemption  of  bis  manufacturing 
plant  under  the  vote  of  the  town,  the  ques- 
tions raised  become  Immaterial  in  view  of 
our  holding  on  that  branch  of  the  case. 

[IIJ  A  copy  of  what  purported  to  De  a  rec- 
ord of  the  listers'  preliminary  oaths  was  re- 
ceived in  evidence.  Objection  thereto  was 
made  on  six  different  grounds  stated.  In  de- 
fendant's brief  it  is  said  that  th^  evidence 
"was  Incompetent  for  the  reasons  given,"  re- 
ferring to  two  pages  of  the  transcript  No 
particular  point  is  more  definitely  called  to 
onr  attention.  Some  of  the  grounds  stated 
in  the  transcript  are  without  force,  for  in- 
stance, "as  Immaterial."  It  Is  tbe  duty  of  an 
exceptor  to  state  in  his  brief  the  precise 
point  on  whicb  he  relies  as  constituting  re- 
versible error ;  and,  if  he  does  not  the  court 
will  not  examine  tbe  several  grounds  nam- 
ed in  taking  tbe  exception  to  see  whether  er- 
ror was  committed.  Davenport  ▼.  Daven- 
port 80  Vt  400,  68  Atl.  49;  Wllkins  v.  Brodi, 
81  Vt  332,  70  Ati.  572.  The  brief  is  indefl- 
nite  In  tbe  same  way  as  to  the  exceptions 


relied  upon  to  tbe  admission  In  evidence  of 
the  grand  list  book,  and  tbe  notice  to  the 
taxpayers  to  pay  their  taxes.  We  pass  them 
without  consideration  for  the  same  reason. 

[13]  Tbe  plaintlfT,  having  tesUfied  that  he 
was  elected  constable  of  Essex  in  the  year 
1900,  and  served  as  sucb,  testified  in  reply  to 
questions  by  defendant's  attorney  that  be 
took  the  oath  as  constable  but  did  not  sub- 
scribe It  Whereupon  defendant  objected  to 
the  plaintifF's  official  position  as  constable 
being  shown,  because  by  the  Ck>nBtitution  such 
an  official  must  subscribe  the  oath  of  office. 
Yet  a  constable  Is  not  an  officer  in  authority 
under  this  state,  within  tbe  meaning  of  chap- 
ter 2,  S  29,  of  the  Constitution,  but  is  in  au- 
thority under  the  town  by  the  voters  of  which 
he  was  elected.  Consequently  the  plalntift 
was  not  required  to  take  and  subscribe  tbe 
oath  of  office  prescribed  by  tbe  Constitution. 
Rowell  V.  Horton,  58  Vt  1,  3  Atl.  006;  Brock 
v.  Bruce,  cited  above. 

Since  tbe  case  goes  back  for  a  new  trial 
because  of  error  in  directing  a  verdict,  the 
defendant's  exceptions  to  the  noncompliance 
with  his  requests  to  charge,  and  for  special 
findings,  and  to  the  overruling  of  the  motion 
in  arrest  of  Judgment,  are  not  considered. 

Judgment  reversed  and  cause  remanded. 


HARTIGAN  v.  DEERFIEU)  LUMBER  CO. 


(Supreme  Court  of  Veimont 
Oct  9,  1911.) 


Windham. 


1.  Masteb  and  Sebvant  (S  236»)— Injubibs- 

CONTBIBTTTOBT   NEOUOBNCB. 

It  is  an  employe's  duty  to  exercise  the 
care  of  a  prudent  man,  in  view  of  the  attending 
circumstances  and  dangers,  to  prevent  falling 
upon  material  accumulated  around  his  place  of 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {S  723-742;  Dec.  Dig.  { 
230.*] 

2.  Masteb  and  Sebvant  ({  281*)— Ini^bies— 
Sufficiency  of  Evidence — Oontkibutory 
Negligence. 

In  a  mill  emjploy^'s  action  for  personal  in- 
juries by  stumbling  over  boards  and  catching 
his  band  in  a  planer  saw,  evidence  held  to 
show  that  plaintiff  was  guilty  of  contributory 
negligence  in  not  seeing  the  boards  over  which 
he  tripped,  and  avoiding  them. 

[Ed.  Note. — For  otber  cases,  see  Master  and 
Servant  Cent  Dig.  {|  087-906;  Dec.  Dig.  | 
281.*] 

3.  Masteb  and  Sebvant  (S  235*)— Absuhp- 
TioN  OP  Risk— Servant's  Knowledge  of 
Danoeb. 

An  employer  is  not  liable  for  injuries 
through  defects  in  the  employe's  place  of  work 
which  he  could  have  observed  by  exercising  due 
care. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  tMg.  H  710-722;  Dea  Dig.  § 
235.*] 

4.  Masteb  and  Sebvant  (|  231*)— Injubies— 
Assumption  of  Risk- Reliance  on  Fobs- 
man. 

The  assurance  of  the  foreman  of  a  planing 
mill  employe  that  he  would   take   care  of  the 
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boards  from  a  certain  saw  piled  near  sach  em- 
ployes machine  did  not  excuse  ttte  latter  from 
exercising  due  care  to  prevent  stumbling  over 
such  boards,  if  he  knew  that  they  were  being 
piled  near  liis  machine. 

[E)d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent,  Dig.  S§  675-677;  Dec.  Dig.  { 
231.»] 

Exceptions  from  Windbam  County  Court; 
Wiilard  W.  Miles,  Judge. 

Action  by  John  Hartigan  against  the  Deer- 
fleld  Lumber  Company.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  excepts. 
Reversed,  and  Judgment  rendered  for  de- 
fendant 

Argued  before  ROWELL,  C.  J.,  and  MDN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Herbert  O.  Barber,  Frank  E.  Barber,  and 
Arthur  P.  Carpenter,  for  plaintiff.  Clarke 
G.  Fltts  and  Uermon  E.  Eddy,  for  defend- 
ant. 

WATSON,  J.  At  the  close  of  the  evi- 
dence, the  defendant  moved  for  a  verdict  on 
different  grounds  stated,  among  which 
were  that  upon  the  whole  evidence  the 
plaintiff  cannot  recover,  and  that  from  the 
evidence  he  was  guilty  of  contributory  neg- 
ligence, in  that  with  the  situation  plainly 
before  him  he  stumbled  over  a  board  or 
piece  of  lumber  and  fell  against  the  ma- 
chine; the  stumbling  or  falling  being  an  act 
of  negligence  which  due  care  would  have 
prevented.  To  the  denial  of  the  motion  an 
exception  was  saved.  Treating  the  defend- 
ant's negligence  shown  by  the  evidence  as 
a  proximate  cause  of  the  plalntifTs  injury 
as  he  claims,  we  pass  to  the  consideration 
of  the  question  of  negligence  by  him  con- 
tributing thereto.  The  tacta  hereinafter 
stated  either  appeared  on  the  trial  or  are  in 
accordance  with  the  evidence  viewed  In  its 
most  favorable  light  to  the  plaintiff.  At 
the  time  of  his  injury,  September  11,  1907, 
at  7:30  a.  m.,  the  plaintiff,  a  man  of  mature 
years,  as  an  employ^  of  the  defendant,  was 
operating  a  planing  machine  in  the  defend- 
ant's mill  in  Wilmington,  this  state.  He 
had  then  been  In  the  defendant's  employ 
about  eight  months,  taking  lumber  away 
from  the  planer  in  question  between  two 
and  three  months  at  first,  and  the  rest  of 
the  time  running  the  machine.  The  ma- 
chine was  located  in  the  southeast  corner 
of  the  mill,  its  front  end  toward  the  north. 
Near  that  end  were  feed  rolls  between  which 
lumber  was  fed  to  the  planer,  and  by  which 
it  was  carried  on  between  the  cylinders  and 
the  knives  some'  three  feet  or  more  further 
back.  The  position  of  the  operator  was  in 
front  of  the  machine  and  facing  the  feed 
rolls.  Three  levers  were  used  in  connection 
with  this  machine — a  big  lever  four  or  live 
feet  at  the  right  and  back  of  the  operator's 
position,  called  the  "shipper"  or  "shifter," 


used  for  the  purpoSie  of  starting  or  stopping 
the  entire  machine;  one  at  the  left  of  tlie 
machine,  used  to  set  the  bed  for  planing 
lumber  to  the  desired  thickness;  and  one 
also  at  the  left,  used  to  start  or  stop  the 
feed  rolls  by  shifting  the  belt  from  the  loose 
pulley  to  the  tight  pulley,  or  in  the  con- 
verse manner,  as  might  be  required.  By 
some  of  the  witnesses  this  last-named  lever 
was  called  the  "feed  lever,"  and  for  con- 
venience we  hereinafter  refer  to  it  by  that 
name.  The  alleged  negligence  of  the  defend- 
ant upon  which  the  plaintiff  relies  as  the 
proximate  cause  of  bis  injury  pertains  par^ 
ticularly  to  this  lever. 

The  resaw  was  northwest  of  the  planer 
from  16  to  20  feet  farther  north,  and  its  table 
extending  southerly  to  within  3  or  4.  feet 
of  the  planer.  Usually  the  boards  to  be  run 
through  this  planer  came  from  the  resaw, 
but  sometimes  they  were  brought  on  hand 
trucks  from  elsewhere.  When  the  resaw 
was  running,  it  was  necessary  to  have  a 
man  to  take  the  boards  off  the  table  and 
put  tbem  on  the  floor  between  that  macbine 
and  the  planer  in  question,  from  which  place 
they  were  taken  by  the  operator  of  the  plan- 
er to  feed  to  that  machine.  Witnesses  es- 
timated that  about  10,000  feet  of  boards  a 
day  on  an  average  thus  came  from  the 
resaw  to  the  planer,  and  some  said  that, 
when  both  machines  were  in  operation,  lum- 
ber came  from  the  resaw  faster  that  it 
could  be  put  through  the  planer,  though 
generally  the  resaw  was  not  in  operation 
constantly,  and  the  lumber  from  it  could  be 
run  through  the  planer  in  the  course  of  the 
day;  while  others  said  the  lumber  could  be 
run  through  the  planer  about  as  fast  as  it 
came  from  the  resaw.  A  railroad  ran  past 
the  mill  on  the  east.  On  the  morning  of  the 
accident  the  plaintiff  was  told  by  the  fore- 
man of  the  mill  to  commence  planing  dry 
lumber  which  oame  from  the  yard  on  a  rail- 
road car.  Later,  but  before  beginning  work, 
the  plaintiff  asked  the  foreman,  "What  shall 
I  do  witb  the  boards  coming  from  the  re- 
saw?" to  which  the  latter  answered,  "Nev- 
er mind,  I  will  take  care  of  them."  To  be 
planed  the  dry  lumber  was  taken  from  the 
cor  on  a  hand  truck  run  up  to  about  three 
feet  of  the  planer,  and  lengthwise  of  it. 
The  mill  started  at  6  o'clock,  and  was  nm 
to  its  full'  and  usual  capacity  to  the  time 
of  the  accident.  During  that  time  the  boards 
coming  from  the  resaw  were  being  piled  on 
the  floor  between  that  machine  and  tbe 
planer,  the  usual  place  of  putting  them  to 
be  planed.  After  the  mill  had  been  runnin;; 
about  IV*  bours  the  pipe  in  the  blower  of 
the  planer  became  clogged  with  shavings,  as 
it  sometimes  did,  and  it  was  necessary  for 
the  plaintiff,  in  the  performance  of  bis  du- 
ties, to  go  into  the  basement  of  the  mill  to 
clean  out  the  pipe.  In  so  doing  be  tamed 
directly   to   his  left,   going  northerly   from 
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tbe  planer  a  short  dlstancft,  then  turning  to 
the  right  around  the  truck  and  the  pile  of 
lumber  on  It  from  which  he  was  planing, 
thence  southerly  east  of  the  tra<^  into  the 
baaement.  In  abont  10  or  12  minntes  he 
returned  oyer  the  same  course,  and  when 
going  from  the  north  to  the  place  where  he 
ordinarily  stood  when  operating  the  planer 
he  tripped  his  foot  on  a  board  which  had 
slipped  off  the  pOe  of  lumber  accumulating 
from  the  resaw,  or  projecting  from  the  bottom 
of  it  across  his  path  about  two  inches  above 
the  floor,  three  or  four  feet  from  the  plan- 
er, and  "was  thrown  headlong,"  his  right 
band  being  caught  between  the  revolving 
feed  rolls  of  the  machine.  After  his  hand 
was  thus  caught  so  that  he  could  not  pull  It 
oat,  he  shouted  for  help,  and  at  tbe  same 
time  grabbed  the  feed  lever  with  his  left 
hand,  and  pulled  it  toward  him  to  shift  the 
belt  from  the  tight  pulley  to  the  loose  one, 
and  so  stop  the  rolls.  The  plaintiffs  evi- 
dence toided  to  show  that  this  was  mov- 
ing the  lever  in  the  right  direction  to  effect 
tiiat  result,  but  that  the  condition  of  the 
lever  and  its  attachments  was  then  such 
that  the  belt  was  not  shifted  by  so  changing 
the  position  of  the  lever,  and  tbe  rolls  were 
not  stopped  till  another  employ^  in  the  mill, 
wbo  came  to  the  plaintiffs  rescue,  kicked  off 
the  belt  by  which  they  were  driven.  The 
Idatotlff  did  not  know  the  board  was  thus 
in  his  path  before  he  tripped  on  it  When 
tbe  plaintiff  was  planing  the  lumber  ta- 
ken from  the  truck,  his  back  was  towards 
the  resaw,  and  to  get  the  boards  from  the 
truck  he  turned  to  the  left.  No  one  saw 
the  plaintiff  when  be  tripped  and  fell 
•gainst  the  machine.  He  testified  that  be 
did  not  see  the  pile  of  lumber  from  the  re- 
saw before  his  injury;  that  when  be  first 
started  his  planer  that  morning  the  operator 
of  the  resaw  started  that  and  he  supposed 
it  was  running;  that  he  knew  there  was 
usually  a  man  at  the  lower  end  of  the  re- 
saw table  to  take  boards  away,  and  sup- 
posed a  man  was  there  then  for  that  pur- 
pose. He  then  testified:  "Q.  What  did  yon 
suppose  he  was  doing  with  them?  A.  I 
didn't  suppose  he  was  doing  anything.  That 
was  not  my  business.  Q.  There  was  noth- 
big  he  could  be  doing  only  piling  them  on 
tbe  floor,  was  there?  A.  Not  if  he  was  told 
to  pile  than  there.  All  I  went  by  was  what 
the  boas  told  me.  He  would  take  care  of 
tbem.  Q.  Didn't  you  suppose  tbe  boards 
'were  coming  through  the  resaw  and  being 
piled  there?  A.  Yes;  naturally.  Q.  And, 
whoi  the  resaw  was  working  right  along. 
It  was  making  considerably  fast?  A.  Always 
did.  Q.  And  didn't  you  know  that  at  times 
boards  would  not  all  be  in  line  in  that  pile? 
A.  Tbey  would  be  in  line  if  properly  piled." 
The  plaintiff  further  testified  that  tbe  lum- 
ber from  the  resaw .  on  that  morning  was 
not  piled,  but  "was  thrown  off  the  table  and 
west  wherever  it  had  a  mind  to,"  and  that 
vblle  he  worked  for  the  company,  there  was 


no  occasion  when  the  lumber  was  allowed  to 
accumulate  about  the  planer  in  the  manner 
it  did  tbe  morning  of  the  injury.  He  testi- 
fied In  cross-examination:  "Q.  You  say  lum- 
ber was  all  scattered  about  Instead  of  being 
piled  up?  A.  Yes.  Q.  Right  back  of  you? 
A.  Thrown  off  the  table.  •  •  *  Q.  None 
of  it  was  piled  up?  A.  Not  that  I  would 
call  piled  up.  Q.  So  wboi  you  went  around 
tbe  truck  to  go  down  into  the  basement  the 
morning  of  the  accident,  you  had  to  crawl 
over  It?  A.  There  was  none  on  tbe  truck. 
Q.  There  was  no  lumber  scattered  around 
there  you  say?  A.  From  the  path  that  I 
came  out  on  to  the  resaw.  Q.  You  say  It 
was  scattered  about  then?  A.  Yes;  it  was- 
n't piled  up.  Q.  You  could  see  that,  instead 
of  being  piled  up,  the  man  bad  thrown  It 
down  carelessly?  A.  Yes,  sir.  Q.  That  was 
plain  to  be  seen?    A.  Yes,  sir." 

The  evidence  is  uncontradicted  that  the 
boards  from  the  resaw  were  in  plain  sight 
from  the  front  and  side  of  the  planer.  It 
was  also  plainly  to  be  seen  by  the  plaintiff 
as  he  passed  by  it  in  going  from  the  planer 
to  tbe  basement,  and  on  his  return  when  he 
tripped  his  foot  on  the  board  or  boards  across 
his  path.  It  was  in  broad  daylight,  and 
there  is  no  evidence  that  his  vision  was  ob- 
structed In  any  way.  He  testified  that  going 
down  into  tbe  basement  to  dean  out  tbe 
blower  was  a  usual  duty  he  had  to  perform 
—some  days  "would  go  down  oftener  than 
others."  There  was  no  evidence  showing  any 
circumstances  producing  hurry,  excitement 
or  confusion  on  the  part  of  the  plaintiff  when 
going  from  the  planer  into  the  basement  or 
at  the  time  of  passing  this  lumber  and  trip- 
ping on  his  return.  In  such  circumstances 
it  is  no  answer  to  tbe  charge  of  contributory 
negligence  to  say  that  the  plaintiff  did  not 
know  the  board  was  across  his  path  until  he 
tripped  on  it  When  he  wmt  round  the 
truck  to  go  into  the  basement  he  knew  tbe 
resaw  was  in  operation,  and  he  then  saw 
that  the  lumber  therefrom  was  scattered 
about  as  it  was  being  thrown  off  the  table, 
though  at  that  time  none  of  It  extended  across 
his  path.  The  plaintiff  knew  the  location  of 
the  feed  rolls  in  the  planing  machine,  and 
that  their  use  was  to  draw  lumber  applied 
thereto  between  them  and  so  Into  the  ma- 
chine. He  must  hare  known  that  any  other 
object  coming  in  contact  therewith  at  the 
same  place,  if  its  size  or  thickness  would 
permit,  was  likely  to  be  drawn  between  them 
in  tbe  same  way.  In  other  words,  he  knew 
the  dangerous  tendency  of  the  machine  in 
this  respect 

[1]  Knowing  this,  and  the  fact  that  the 
lumber  from  the  resaw  was  being  piled  upon 
the  fioor  between  that  machine  and  the  plan- 
er, the  manner  of  its  being  done,  and  Its 
proximity  to  his  path  to  and  from  the  base-  ' 
ment  and  to  the  planer.  It  was  his  duty  to 
exercise  the  care  of  a  prudent  man  In  view 
of  the  circumstances  and  the  dangers  attend- 
ing them. 
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[2,  S]  Had  he  exercised  sach  care  when 
thus  returning,  he  would  have  seen  the 
board  or  boards  across  his  path,  and  have 
avoided  tripping  his  foot  thereon.  What  was 
said  in  Harris  v.  Bottum,  81  Vt  346,  70  AU. 
560,  regarding  the  observance  of  defects  In 
place  of  work  or  in  the  machine,  is  equally 
applicable  here:  "It  would  be  manifest  in- 
justice to  hold  an  employer  Jlable  for  inju- 
ries received  by  an  anploy€  through  defects 
or  insufficiencies  in  place  or  machines  that 
the  employ^  observed  or  that  were  plainly 
observable  by  him."  In  Wiggins  v.  E.  Z. 
Waist  Co.,  83  Vt.  365,  76  Aa  36,  in  discuss- 
ing the  question  of  assumption  of  risk,  it 
is  stated  as  a  general  rule  "that  a  servant  Is 
presumed  to  see  and  understand  all  that  a 
prudent  and  intelligent  person,  with  the  same 
means  and  opportunity  for  acquiring  a 
knowledge  of  the  material  facts  and  the 
same  capacity  for  estimating  their  signifi- 
cance, would  see  and  understand;"  and  that 
"the  true  test  Is,  not  whether  he  actually 
knows  and  comprehends,  but  whether,  in  the 
circumstances,  he  ought  to  know  and  compre- 
hend the  dangers  which  beset  Iiim."  In  Car- 
ter V.  Central  Vermont  R.  R.  Co.,  72  Vt  100, 
47  Atl.  797,  a  case  for  personal  injuries  by 
the  plaintiff  while  crossing  the  defendant's 
railroad  track,  the  defendant's  motion  for  a 
verdict  was  granted  on  the  ground  that  it 
appeared  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  In  approaching  and  driv- 
ing upon  the  track  with  too  great  speed,  and 
in  not  using  his  eyes  and  ears  with  vigilance 
to  discover  add  avoid  the  approaching  train. 
On  exception  this  court  said:  "If,  by  the 
vigilant  use  of  his  eyes  and  ears— which  in 
the  circumstances  is  only  ordinary  care — 
the  plaintiff  might  have  discovered  and  avoid- 
ed the  danger,  and  omitted  such  vigUance,  he 
was  guilty  of  contributory  negligence;  and 
he  is  chargeable  with  such  knowledge  of  the 
approach  of  the  train  as  he  might  have  ob- 
tained by  the  exercise  of  that  degree  of  care^ 
which  in  the  circumstances  of  danger,  he 
was  bound  to  use."  The  plaintiff's  testimony 
showed  that  he  did  not  use  his  eyes  and  ears 
vigilantly  when  he  reached  the  crossing,  and 
the  Judgment  was  affirmed.  The  same  prin- 
ciple was  applied  as  determinative  in  Wal- 
lace's Adm'r  V.  Fox,  81  Vt  136.  69  Atl.  665; 
Flint's  Adm'r  v.  Central  Vermont  Ry.  Co., 
82  Vt  269,  73  AU.  500. 

[4]  The  plaintiff  testified  that  be  went  by 
what  the  foreman  told  him— that  he  would 
take  care  of  the  boards  from  the  resaw. 
The  foreman's  statement  thus  alluded  to  may 
be  given  the  meaning  that  the  plaintiff  seems 
to  have  given  it  in  his  testimony,  and  yet 
the  result  is  the  same;  for,  as  before  seen, 
whoi  the  plaintiff  went  to  the  basement  he 
knew  from  observation  where  and  how  these 
boards  were  being  piled  on  the  floor,  whicfa 
according   to   his   uncontradicted   testimony 


wa^  wltliin  ten  or  twelve  minutes  before  the 
accident  and  he  knew  the  danger.  Having 
such  knowledge,  the  law  required  of  blm, 
when  returning  from  the  basement  care  le- 
gally commensurate  with  the  surroundings 
and  dangers  as  he  knew  them  or  in  the  ex- 
ercise of  due  care  ought  to  have  known  tbem 
to  avoid  Injury;  and  the  assurance  of  the 
foreman  did  not  relieve  the  plaintiff  from 
such  requirement  Reiser  v.  Southern  Plan- 
ing Mill  &  Lumber  Co.,  114  Ky.  1,  60  S.  W. 
1085;  Phillips  V.  Michaels,  11  Ind.  App.  672, 
80  N.  B.  669;  Gulf,  etc.,  Ry.  Co.  v.  Brent- 
ford, 79  Tex.  619,  16  S.  W.  661,  23  Am.  St 
Rep.  377.  We  think  it  clear  that  the  defend- 
ant's motion  for  a  verdict  should  have  l>een 
granted  on  the  ground  of  negligence  by  the 
plaintiff  proximately  contributing  to  the  ac- 
cident 

Judgment  reversed,  and  Judgment  for  the- 
defendant  to  recover  its  costs. 


UNITED  STATES  TRANSFER  ADVERTIS- 
ING CO.  V.  YOUNG. 

(Supreme  Court  of  New  Jersey.     June  IS, 
1910.) 

1.  Appeal  ard  Ebbob  ({  204*)— Review— Ob- 
jection TO  Admission  of  Testimony. 

The  admission  of  testimony  ia  not  ground 
for  reversal,  where  there  was  no  objection  to 
it  when  offered  and  received. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Erro^r,  Cent  Dig.  §S  1258-1280;    Dea  Dig.    S 

2.  Appeal  and  Ebbob  ({  719*)— AssiamiENT 
OF  Ebrob. 

The  action  of  the  trial  judge  on  a  motion 
to  strike  out  testimony  must  be  assigned  as 
reason  for  reversal,  or  it  will  not  be  consid- 
ered on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2974;   Dec.  Dig.  1  719.*] 

Appeal  from  District  Court  of  Trenton. 

Action  by  the  United  States  Transfer  Ad- 
vertising Company  against  Willlard  H. 
Young.  From  a  Judgmnit  for  defendant 
plaintiff  appeals.    Affirmed. 

Argued  February  term,  1910,  before  TREN- 
CHARD  and  MINTURN,  JJ. 

W.  Holt  Apgar,  for  appellant  James  & 
Malcolm  O.  Buchanan,  for  appellee. 

TRENCHARD,  J.  This  appeal  brings  up 
for  review  a  judgment  of  the  district  court 
of  the  city  of  Trenton  upon  the  verdict  of  a 
Jury  In  favor  of  the  defendant  below.  The 
only  reason  which  plaintiff  assigns  for  re- 
versal is  the  admission  of  Illegal  testimony 
offered  by  the  defendant 

[1]  Assuming,  without  deciding,  that  the 
testimony  was  illegal,  its  admission  is  no 
ground  for  reversal,  because  the  state  of  the 
case  discloses  that  no  objection  was  made 
to  it  at  the  time  it  was  offered  and  received. 
Oliphant  V.  Brearley,  54  N.  J.  Law,  521,'  24 
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AtL  eaO;  Wfllett  ▼.  Morae,  71  N.  J.  Law,  104, 
68  AO.  72. 

IS  We  are  not  concerned  -with  the  action 
of  the  trial  jndge  on  the  motion  to  strike  out 
the  testimonr,  made  later  In  the  trial,  be- 
cause such  action  Is  not  assigned  as  a  reason 
for  reversal. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


HAUSER  T.  SQUIRE. 

(Snpreme  Oonrt  of  New  Jersey.     June,  1911.) 

(SvUahu*  6y  the  Court.) 

L  Afpkai.  and  Ebbob  (§  515*)  —  Rkcobd  — 
Cask  ov  Appeal. 

The  act  of  1905  (P.  L.  p.  259),  relating 
to  appeals  from  district  courts,  and  providing 
that,  when  a  stenographer  is  appointed  to  tran- 
Bcribe  the  proceedings  at  the  trial  and  take 
down  the  testimony  uierein,  the  transcript  of 
the  proceeding  and  testimony  shall  be  certified 
as  the  state  of  the  case  on  appeal,  establishes 
an  exclusive  method  of  laying  before  the  ap- 
pellate court  all  appealable  rulings  of  the  dis- 
trict Judge  occurring  during  the  course  of  the 
trial,  but  does  not  supersede  the  provisions  of 
the  act  of  1902  (P.  L.  p.  566)  with  respect  to 
rnUngs  that  are  entirely  outside  the  scope  of 
such  stenographer's  transcript. 
..^[Bd.  Note. — For  other  cases,  see  Appeal  and 
^rror.  Cent.  Dig.  $g  2322-2325;    Dec.  Dig.  | 

2.  Appbai.  and  Ebbob  (f  627*)— DisiassAir- 

FAII.UBB  TO  FiLX  TBAHSCBIFT. 

But  in  cases  where  a  stenographer  is  so 
appointed,  it  will  be  presumed  that  the  tran- 
script is  an  essential  part  of  the  case  on  ap- 
peal; and  nnless  that  presumption  be  overcome 
by  it  being  made  to  appear  that  the  appeal  is 
on  questions  of  law  entirely  apart  from  rul- 
ings at  the  trial,  an  appeal  will  be  dismissed 
for  failure  to  file  the  transcript  with  the  clerk 
of  this  court  within  the  time  limited  by  the 
act  of  1906,  viz.,  16  days  after  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ereor.  Cent  Dig.  H  2744-27^;  Dec  Dig.  § 
627.*] 

Action  by  "William  Hanser  against  Charles 
B.  Squire.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  On  motion  to  dismiss  the 
appeal,  and  on  cross-motion  for  a  rule  to  the 
loww  conrt  to  send  up  a  state  of  the  case  for 
appeal.  Cross-motion  denied,  and  motion  to 
dismiss  granted. 

Argned  February  term,  1911,  before  GAR- 
RISON, PARKER,  and  VOORHEES,  JJ. 

Frank  E.  Bradner,  for  appellant  Jacob  L. 
Kewman,  for  appellee. 

PARKER,  J.  The  case  was  tried  without 
a  Jury,  but  a  stenographer  was  appointed  pur- 
suant to  Act  1905  (P.  L.  1905,  p.  259).  Judg- 
ment was  given  for  the  plaintiH,  and  in  dne 
course  defendant  gave  notice  of  appeal  and 
filed  the  appeal  bond  as  reqntred  by  P.  L.  1902, 
p.  565,  relating  to  appeals  from  district  courts 
to  this  court    The  stenographer's  transcript 


not  being  furnished  to  appellant  wltliin  the 
15  days  specified  in  the  act  of  1906,  appel- 
lant applied  to  the  Judge  for,  and  obtained, 
an  order  extoiding  the  time  "for  agreeing 
upon  or  settling  the  state  of  the  case  upon 
appeal  for  the  space  of  30  days"  from  Its 
date. 

[1]  An  attempt  to  agree  with  his  adver- 
sary ui>on  a  state  of  the  case  failed  and  ap- 
pellant then  applied  to  the  judge  to  settle 
the  case,  and  tjie  Judge  refused  to  do  so, 
taking  tiie  ground  that  the  act  of  1905  was 
exclusive  In  all  cases  where  a  stenographer 
has  been  appointed,  and  hence  that  the  only 
state  of  the  case  available  is  the  transcript 
of  the  proceedings  and  testimony  to  be  made 
by  the  stenographer  and  certified  by  the 
Judge,  and  unless  such  transcript  be  filed 
with  the  clerk  of  this  court  within  15  days 
after  judgment  the  right  of  appeal  is  lost, 
relying  on  Ervln  v.  Wohlfert,  76  N.  J.  Law, 
430,  70  AtL  153.  This  position  is  now  taken 
by  appellee  on  his  motion  to  dismiss.  The 
appellant  maintains,  on  the  other  hand,  that 
the  act  of  1902  remains  in  full  force  as  gov- 
erning appeals  of  this  character,  and — If  we 
understand  the  argument  of  his  counsel — 
that  with  respect  to  the  proceedings  at  the 
trial  there  are  provided  by  these  acts  of  1902 
and  1805  two  alternative  methods  of  getting 
such  proceedings  and  before  the  appellate 
court  In  Paonessa  v.  Ruh,  78  N.  J.  Law, 
at  page  255,  73  AU.  at  page  114,  Mr.  Justice 
Voorhees  remarked:  "The  practice  permitted 
under  tills  statute  (of  1905)  of  returning  the 
whole  case  should  be  confined  to  cases  such 
as  those  arising  on  motions  to  nonsuit  or  to 
direct  a  verdict  or  where  it  Is  necessary  to 
determine  whether  there  is  any  evidence, 
or  whether  there  is  an  entire  absence  of  evi- 
dence, as  the  case  may  be,  to  Justify  the  trial 
court  in  its  rulings."  This  language  indi- 
cates the  use  to  which  the  stenographer's 
transcript  is  to  be  put  It  is  the  exclusive 
method  of  placing  before  the  appellate  court 
the  testimony  taken  at  the  trial,  and  all  mo- 
tions and  objections  of  counsel  and  the  rul- 
ings of  the  trial  Judge  thereon,  in  the  course 
of  such  trial.  In  these  respects  the  provi- 
sions of  the  act  of  1902  as  to  making  up  a 
state  of  the  case  are  superseded  by  the  act 
of  1905.  But  by  the  act  Itself  the  functions 
of  the  stenographer  are  limited  to  the  pro- 
ceedings at  the  trial  and  the  testimony  there- 
in; and  when  the  "determination  or  direc- 
tion of  the  district  conrt  in  point  of  law" 
ttillB  outside  of  the  proceedings  at  the  trial 
or  the  testimony  the  act  of  1906  will  have 
no  application,  and  it  follows  that  questions 
of  law  arising  apart  from  the  trial  and  not 
connected  with  the  trial  proceedings  may  be 
raised  on  appeal  without  the  stenographer's 
transcript 

[2]  But  an  appelant  who  omits  to  file  the 
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stenographer's  transcrli>t  wltbln  the  15  days 
does  so  at  his  peril.  If  the  appellee  refuse 
to  join  In  a  state  of  the  case  which  does  not 
Include  such  transcript,  and  the  Judge,  when 
applied  to  for  a  settlement  of  the  case,  re- 
fuses to  settle  it,  the  presumption  will  be 
that  he  has  so  refused  because  the  appeal 
covers  matters  that  are  provable  only  by 
such  transcript  In  short,  the  transcript  is 
prima  fade  a  part  of  the  appeal,  unless  It 
appears  that  the  only  questions  raised  are 
such  that  such  transcript  is  not  required  for 
their  determination. 

In  the  present  case  there  is  nothing  be- 
fore us  to  show  what  questions  were  in- 
tended to  be  raised  on  appeal.  Presumably, 
therefore,  the  points  to  be  raised,  or  some  of 
them,  are  of  such  a  character  tbat  a  tran- 
script is  required.  The  burden  is  on  the  ap- 
pellant to  show  the  contrary.  This  he'  has 
not  done. 

Consequently  his  motion  to  rule  the  judge 
to  send  up  a  state  of  the  case  must  be  de- 
nied; and  the  Judge's  action  being  sustain- 
ed, though  on  a  somewhat  different  ground 
from  that  taken  by  him,  and  appellant  hav- 
ing failed  to  file  his  transcript  in  due  time, 
or  show  that  such  transcript  was  not  requir- 
ed, the  appeal  must  be  dismissed. 

The  appellee  is  entitled  to  costs  on  both 
motions. 


V00RHEE5S  t.  BOROUGH  OF  NORTH 
WILDWOOD. 

(Supreme  Court  of  New  Jersey.    June  20,  1910.) 

1.  Municipal  Cobporations  (|  058*)  — Un- 
paid Taxes— Adjustment— Commissioners 
—Appointment. 

P.  U  1901,  p.  364.  amending  P.  L..  1898. 
p.  442,  and  authorizing  the  circuit  judge,  on 
the  application  of  the  mayor  and  council  of  the 
city,  to  appoint  commissionem  to  adjuRt  unpaid 
taxes,  operates  only  on  arrearages  which  had 
accrued  prior  to  the  date  of  the  approval  of  the 
act,  and  does  not  authorize  tlie  adjustment  of 
unpaid  taxes  subsequently  accruing. 

[Ey.  Note.— For  other  cades,  see  Municipal 
Corporations,  Cent.  Dig.  |  2030;  Dec.  Dig.  f 
958.*] 

2.  MUNICIPAI,  COBPOBATIONS  (S  978*)— Taxks— 
Adjustment  or  Abbeabaoes— Appointment 
OF  Coumissionebs  —  Taxpateb's  Genebal 
Intebest. 

Where  an  appointment  of  cpmmissioners  to 
adjust  unpaid  taxes,  as  authorized  by  P.  L. 
1901,  p.  364,  amending  P.  L.  189S,  p.  442,  was 
shortly  thereafter  annulled,  the  general  interest 
of  a  taxpayer  was  not  sufficient  to  ebtitle  him 
to  maintaip  certiorari  to  set  aside  the  annul- 
ment order;  his  taxes  in  arrears  not  being  sub- 
ject to  adjustment. 

[Ed.  Note.— For  Other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  If  2104-2119;  Dec 
Dig.  I  978.»] 

8.  Municipal  Corpobationb  (|  978*)— Taxes 
— Abbeabaoes — Cebtiobabi. 

P.  L.  1901,  p.  364,  amending  P.  L.  1808, 
p.  442,  authorizes  the  circuit  judge,  on  the  ap- 
plication of  the  mayor  and  council  of  a  city. 


to  appoint  commissioners  to  adjust  unpaid  taxeo. 
Held  that,  since  the  judge  in  appointing  such 
commissioners  merely  took  part  in  a  municipal 

{iroceeding,  the  case  was  one  in  which  public 
nterest  was  involved,  so  that  whether  certio- 
rari should  be  granted  to  set  aside  an  order  an- 
nulling the  appointment  was  a  matter  of  discre- 
tion. 

[Ed.  Note. — For  other  cases,  see  Municipsl 
Corporations.  Cent.  Dig.  ||  2104-2119;  Dec. 
Dig.  I  978.  •] 

4.  Appeal  and  Bbbob  (X  87*)— DiscBicnoNABT 
Action — Cebtiorabi— Refusal  of  Wbit. 
Since  an  order  annulling  appointment  of 
commissioners  to  adjust  unpaid  taxes  involves 
the  public  interest,  a  writ  of  error  will  not  lie 
to  the  refusal  of  certiorari  to  review  such  or- 
der. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  559-696;  Dec.  Dig.  |  87.*1^ 

6.  Appeal  and  Ebbob  (187*)— Discbetionary 
AcriON — Cebtiobabi— Dismissal  of  Wbit. 
An  order  dismissing  a  writ  of  certiorari  as 

improvidently  allowed  is  not  reviewable  on  writ 

of  error. 
[Eld.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  M  559-590:  Dec.  Dig.  {  87.*] 

6.  Municipal  Cobpobations  (|  978*)— Un- 
paid Taxes— Adjustment— Commissioners. 
Whether  commissioners  should  be  appoint- 
ed to  adjust  unpaid  taxes  in  a  boroueh,  as  au- 
thorized by  P.  L.  1901,  p.  364,  amending  P.  L. 
1898,  p.  442,  is  a  matter  to  be  determined 
largely  by  the  exercise  of  discretion  by  the  mu- 
nicipal authorities. 

[Ed.  Note.— For  other  cases,  see  Municipi4 
Corporations.  Cent  Dig.  f|  2104-2119;  Dec. 
Dig.  i  978.*] 

Certiorari  by  Harrison  H.  Voorhees  against 
the  Borough  of  North  Wildwood.  Writ  dis- 
missed. 

Argued  June  term,  1910,  before  GARRI- 
SON, SWAYZE,  and  PARKER,  JJ. 

Harrison  H.  Voorhees,  pro  se.  J.  Spicer 
Learning,  for  defendant. 

SWATZE,  J.  [11  Upon  application  of  the 
mayor  and  council  of  the  defendant  the  cir- 
cuit Judge  appointed  commissioners  to  ad- 
Just  unpaid  taxes  in  the  borough  of  North 
Wildwood  pursuant  to  the  act  of  1898  (P.  L. 
p.  442),  as  amended  in  1901  (P.  U  p.  304). 
The  appointment  was  made  October  25,  1909, 
and  on  November  22,  1909,  on  a  similar  ap- 
plication the  order  of  appointment  was  an- 
nulled. The  prosecutor,  a  taxpayer  against 
some  of  whose  property  there  were  assess- 
ments over  two  years  in  arrears,  considered 
himself  aggrieved  and  sued  out  this  writ  to 
set  aside  the  last  order.  His  only  special  in- 
terest is  the  advantage  to  be  derived  from 
the  adjustment  of  the  past-due  assessments 
upon  his  own  property.  His  testimony  Is 
that  "the  assessment  is  delinquent  more  than 
two  years."  The  fair  inference  is  that  it  is 
not  as  much  as  three  years  in  arrears;  1.  e.. 
that  It  Is  no  older  than  1907.  The  act  of 
1901  is  substantially  a  copy  of  the  supple- 
ment of  1891  (P.  L.  p.  393)  to  the  original 
"Martin  act"  of  1886  (P.  L.  p.  149).  This 
act  was  before  us  in  Jersey  City  v.  Speer,  78 
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X  J.  Law,  34,  72  Atl.  448,  and  we  there 
held  It  operated  only  upon  arrearages  which 
bad  accrued  prior  to  the  date  of  Its  approval. 
The  prosecutor's  assessment,  therefore,  was 
not  subject  to  adjustment,  and  he  had  no 
special  interest  which  was  adversely  affected 
by  the  order  annulling  the  appointment  of 
tbe  commissioners.  [2]  His  general  interest 
as  a  taxpayer  is  not  sufficient  under  the 
circumstances  of  this  case.  [3]  The  Judge 
of  the  circuit  court,  under  the  act  of  1898, 
merely  takes  part  in  a  municipal  proceed- 
ing, as  in  East  Orange  y.  Hussey,  70  N.  3: 
Uw,  244,  57  Atl.  1086.  It  is  well  settled  that 
the  writ  of  certiorari  in  such  cases,  where 
tbe  public  Interest  is  Inrolved,  is  a  discre- 
tionary writ.  State  t.  Middletown,  24  N.  J. 
I.aw,  124.  [4,  SI  For  this  reason  a  writ  of 
error  will  not  He  to  a  refusal  of  the  writ 
(State  y.  Wood,  23  N.  J.  Law,  B60);  and  the 
court  may  quash  the  writ,  even  of  its  own 
motion,  after  its  allowance  (Haines  v.  Cam- 
pion, 18  N.  J.  Law,  49),  and  an  order  dis- 
missing the  writ  as  Improvldeotly  allowed  is 
not  liable  to  review  upon  a  writ  of  error 
(Weart  y.  Jersey  City,  48  N.  J.  Law,  662). 

[S]  We  think  the  writ  in  the  present  case 
should,  in  the  exercise  of  our  discretion,  be 
dismissed.  The  act  of  1898  contemplates  that 
tbe  proceedings  shall  be  instituted  by  the 
municipal  authorities  in  their  discretion. 
Since  the  only  possible  object  of  the  appoint- 
ment of  adjustment  commissioners  is  to  se- 
cure an  adjustment  of  the  taxes  at  a  sum 
lees  than  their  face  and  interest,  it  is  mani- 
festly proper  that  It  should  be  left  to  the 
municipal  authorities  to  decide  whether  they 
will  enforce  the  full  amount  of  the  taxes  or 
have  them  adjusted  at  a  smaller  sum.  In 
tbe  present  case  the  amount  unpaid  is  small, 
and  for  all  that  appears  the  possible  gain  to 
the  borough  from  securing  payment  of  a  less- 
er amount  than  the  face  of  the  taxes  is  not 
enough  to  Justify  the  expense  of  the  commis- 
sion. Moreover,  the  case  leaves  it  In  doubt 
whether  there  are  any  taxes  which  would 
Justify  the  appointment  of  commissioners 
under  the  decision  in  Jersey  City  v.  Speer, 
79  N.  J.  Law,  596,  76  AU.  1037,  which  has 
Jnrt  been  affirmed  by  the  Court  of  Errors 
and  Appeals. 

The  writ  is  therefore  dismissed,  with  costs. 


GEORGE  LONG  CONTRACTING  CO.  ▼. 
ALBERT. 

(Court  of  Appeals  of  Maryland.     June  22, 
1911.) 

1.  Equity  (t  392»)—Rbhkarino— Remedy. 

ITnder  Code  Pub.  Gen.  Laws  1904,  art.  16, 
i  Iti,  providing  that  all  final  decrees  shall  be 
conridered  as  enrolled  after  30  davs  from  their 
ili>te.  decrees  are  under  the  control  of  the  court 


until  enrollment,  and  mav  be  revised  by  a  pe- 
tition for  a  rehearing  filed  in  the  same  pro- 
ceeding, if  the  errors  are  not  merely  clerical 
or  accidental ;  an  original  bill  for  that  purpose 
only  being  proper  after  enrollment. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  834-851 ;   Dec.  Dig.  {  392.*I 

2.  Mechanics'  Liens  (i  201»)— Priobities. 

One  who  purchased  at  execution  sale  prop- 
erty acainst  which  a  mechanic's  lien  claim 
had  been  filed  before  the  fieri  facias  was  is- 
sued, with  notice  of  the  lien  claim,  took  it  sub- 
ject to  the  lien;  Code  Pub.  Gen.  Laws  1904, 
art.  63,  {  15,  providing  that  the  mechanic's 
lien  given  thereby  shall  have  preference  over 
all  judgments,  liens,  etc.,  upon  the  building  oi 
grounds. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  357 ;   Dec.  Dig.  {  201.*] 

Appeal  from  Circuit  Court,  Baltimore 
County,  in  Equity;  Frank  I.  Duncan,  Judge. 

Action  by  Anton  J.  Albert  against  the 
George  Long  Contracting  Company  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ant Contracting  Company  appeals.  Reversed, 
and  bill  dismissed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  PATTlSON,  UB- 
NER,  and  STOCKBRIDGE,  JJ. 

George  Washington  Williams  and  Robert 
H.  Simpson,  for  appellant  Charles  Herzog, 
for  appellee. 

BRISCOE,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  for  Baltimore 
county,  overruling  a  demurrer  to  a  bill  of 
complaint,  filed  by  the  appellee  against  the 
appellant  and  others,  and  granting  an  in- 
junction against  the  defendants  until  the 
further  order  of  the  court. 

It  appears  from  the  record  that  the  appel- 
lee, on  the  22d  day  of  June,  1909,  obtained  i 
Judgment  for  the  sum  of  $1,048.44,  in  the 
superior  court  of  Baltimore  city,  against  a 
certain  Elizabeth  Leaveiton,  now  Elizabeth 
Oerock,  and  under  a  writ  of  fieri  facias, 
dated  August  22,  1910,  directed  to  the  sheriff 
of  Baltimore  county,  nine  tots  of  ground, 
with  Improvementa,  owned  by  the  defendant 
Judgment  debtor,  and  situate  on  the  east  side 
of  Sixth  street,  in  Hlgblandtown,  Baltimore 
county,  were  levied  upon  to  satisfy  the  debt 
and  cost  of  the  Judgment.  On  the  18th  day 
of  October,  1910,  six  of  these  lots  were  sold 
at  sheriflf's  sale,  and  purchased  by  the  ap- 
pellee, and  subsequently,  on  the  9th  day  of 
November,  1910,  they  were  by  a  sheriff's 
deed  duly  conveyed  to  him.  It  further  ap- 
pears that  on  the  16th  day  of  August,  1010, 
the  appellant,  the  George  Long  Contracting 
Company,  filed  for  record  with  the  clerk  of 
the  circuit  court  for  Baltimore  county  a 
mechanic's  lien  claim  for  the  sum  of  $228.75, 
for  material  furnished  In  the  erection  of  the 
houses  on  these  lots,  and  on.  the  22d  day  of 
November,  1910,  the  circuit  court  of  Balti- 
more county,  under  proceedings  to  enforce 
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the  payment  of  this  and  certain  other  me- 
chanics' liens,  decreed  that  the  property  here 
in  dispute  should  be  sold,  and  appointed  trus- 
tees to  make  such  sale. 

The  grounds  of  relief  set  up  here  in  the 
bill  consist  of  alleged  errors  in  the  mechan- 
ic's lien  proceedings,  such  as  want  of  proper 
parties,  defects  and  InsufBciency  in  the  al- 
leged Hen  claim  of  the  appellant,  and  the 
failure  of  the  decree  to  bind  the  property 
purchased  by  the  appellee,  and  other  alleged 
errors  apparent  upon  the  f&oe  of  the  pro- 
ceedings. 

The  prayer  of  the  bill  Is,  first,  that  the 
decree  passed  In  the  mechanic's  lien  proceed- 
ings be  reformed  and  amended  by  eliminat- 
ing therefrom  and  striking  out  of  the  decree 
all  direction  and  authority  to  sell  and  offer 
for  sale  the  six  lots  of  ground  and  improve- 
ments, purchased  at  sheriff's  sale  by  the  ap- 
pellee; second,  that  the  defendants,  includ- 
ing the  trustees  named  in  the  decree,  be  en- 
Joined  and  restrained  from  selling  or  other- 
wise disposing  of  the  lots  purchased  by  the 
appellee;  and,  third,  a  prayer  for  general 
relief  In  equity. 

[1]  We  think  the  learned  Judge  below  com- 
mitted an  error  in  overruling  the  demurrer, 
and  In  granting  an  injunction,  restraining  the 
sale  by  the  trustees,  under  the  facts  alleged 
in  the  bill  in  this  case.  Conceding  there  was 
sufficient  ground  for  reopening  and  modifying 
the  decree  in  the  mechanic's  lien  proceedings 
(the  Johns  Hopkins  Hospital  v.  Elizabeth 
Cerock)  sought  to  be  reformed,  the  alleged 
errors  and  defects  were  such  as  to  be  revised 
and  corrected  by  a  petition  for  a  rehearing, 
and  not  by  original  bill.  The  decree  at- 
tacked here  was  passed  on  the  22d  day  of 
November,  1910,  and  the  bill  of  complaint 
was  filed  on  the  3d  day  of  December,  1910. 
The  decree  at  that  date  had  not  been  en- 
rolled, and  was  subject  to  the  control  of  the 
court  until  enrollment.  It  is  provided  by 
section  177,  art  16,  of  the  Code,  that  all  final 
decrees  and  orders  in  the  nature  of  final  de- 
crees shall  be  considered  as  enrolled  from 
and  after  the  expiration  of  30  days  from  the 
date  of  the  same,  the  day  of  the  date  in- 
clusive. 

There  can  be  no  question  that  until  en- 
rollment such  decrees  are  entirely  under  the 
control  of  the  court,  and  may  be  revised, 
modified,  or  revoked  upon  proper  grounds 
shown.  It  is  well  settled,  however,  that  a 
petition  filed  in  the  same  proceedings,  for  a 
rehearing,  and  not  an  original  bUl,  is  the 
proper  method  of  correcting,  before  enroll- 
ment, errors  in  a  decree,  not  merely  clerical 
or  accidental.  An  original  bill  is  usually  re- 
sorted to  after  an  enrollment  of  the  decree. 
Cherbonnler  r.  Goodwin,  79  Md.  66,  28  AtL 
894;  Zimmer  t.  Miller,  64  Md.  296,  1  Aa 
868;  Trayhem  t.  Nat  Mech.  Bank,  67  Md. 
690;  Tbruston  t.  Devecmon,  30  Md.  210; 
Aukam  V.  Zantssinger,  94  Md.  426,  61  AtL  93; 
C«de,  art  16,  f  179. 


But,  apart  from  this,  we  do  not  find  from 
an  examination  of  the  allegations  of  the 
bill  in  this  case  that  the  appellee  was  en- 
titled to  an  injunction  when  it  was  granted. 
The  appellant's  Hen  claim  was  filed  and  re- 
corded under  our  mechanic's  lien  law  (article 
63  of  the  Code),  and  this  law  authorizes  the 
enforcement  of  a  Hen  claim  by  a  decree  In 
equity.  Section  25  of  that  article  provides 
that  the  same  proceedings  are  had  as  used 
by  the  courts  of  equity  to  enforce  other  liens, 
and  the  court  shall  decree  a  sale  and  ap- 
point a  trustee  to  make  sale  thereof,  and  shaU 
apportion  the  proceeds  of  such  sale  among 
the  persons  entitled  to  Hens  according  to  their 
respective  rights.  Kelly  v.  GUbert  78  Md. 
431,  28  Atl.  274;  Trustees  t.  Heise,  44  Md. 
453. 

[2]  The  appeHant's  lien  claim  attached  pri- 
or in  date  to  the  appellee's  Judgment  claim, 
and  he  purchased  the  property  with  notice 
of  the  Hen  claim.  In  Maryland  Brick  Co.  v. 
Spllman,  76  Md.  337,  25  Atl.  297,  17  L.  B.  A. 
599,  35  Am.  St  Rep.  431,  this  court  adopted 
the  language  of  the  Supreme  Court  of  Texas, 
In  Lyon  v.  Logan,  68  Tex.  521,  5  S.  W.  72, 
2  Am.  St  Rep.  511,  where  It  is  said :  "This 
rule  operates  no  hardship  on  the  owner  of 
the  property  or  persons  who  purchased  from 
him  with  notice  of  the  lien.  A  purchaser 
buys  with  his  eyes  open,  and  if  he  volun- 
tarily purchases  property  which  he  knows  is 
incumbered  he  cannot  complain  if  it  is  sub- 
jected, in  his  hands,  to  the  payment  of  the 
debt  for  wbleb  its  former  owner  has  made 
it  responsible."  The  Code  (section  15,  art 
63)  distinctly  provides  that  the  lien  given 
shall  be  preferred  to  all  mortgages,  Judg- 
ments, Hens,  and  incumbrances  which  attach 
upon  the  building  or  the  grounds  covered 
thereby  subsequently  to  the  commencement 
thereof.  The  authority  of  the  court  to  pass 
such  a  decree  as  was  passed  In  the  mechan- 
ic's lien  proceedings  in  this  case  cannot  be 
questioned,  and  the  effect  of  this  decree,-  un- 
tU  reversed,  was  to  settle  and  determine  the 
rights  of  the  parties,  in  so  far  as  the  me- 
chanics' liens  were  concerned.  In  Kelly  y. 
GUbert  78  Md.  431,  28  AU.  274,  it  is  said  the 
proceeding  is  in  the  nature  of  a  proceeding 
in  rem,  and  when  the  property  is  sold,  under 
a  decree  passed  in  the  cause,  it  is  sold  free 
and  discharged  of  all  mechanic's  lien  claims; 
the  proceeds  of  sale  being  apportioned  among 
the  persons  entitled  to  such  liens  according 
to  their  rights.  The  validity  of  the  appel- 
lant's lien  was  established  for  the  purposes 
of  the  decree,  and  it  cannot  be  disturbed,  or 
the  decree  attacked,  in  a  proceeding  of  this 
character,  upon  the  grounds  aUeged  in  the 
bUl  of  complaint  by  one  holding  a  Hen  Uke 
that  of  the  appeUee. 

If  foUows,  for  the  reasons  stated,  that  the 
decree  of  the  lower  court  will  be  reTersed, 
and  the  bUl  dismissed,  with  costs. 

Decree  reversed  and  bill  dismissed,  with 
costa. 
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byrb>-shobmae:br  const.  CO.  y. 

MACKIN. 
(CoDtt  of  AppealB  of  Maryland.    June  22, 1911.) 

1.  Mastkr  and   Servant  ({  85*)— IiIabilitt 

FOB    INJTJBT    TO    SEBTANT. 

The  right  of  a  servant  to  recover  for  in- 
jniy  received  while  in  the  master's  employ  rests 
cither  npon  some  negligent  act  of  commission 
or  on  some  omission  of  duty  owed  the  servant 
by  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  136-140;  Dec.  Dig.  ( 
85.*] 

2.  Master  and  Servant  (|  278*)— Injubt  to 
Servant— Defkctivk  Afflianob. 

In  an  action  for  injury  to  a  servant  caused 
br  the  negligent  management  of  a  machine  of 
toe  master,  the  tact  that  a  certain  gear  guard 
was  missing  on  the  morning  of  the  accident  does 
not  show  negligence  on  the  part  of  the  master, 
where  it  does  not  appear  that  the  presence  of 
the  gear  guard  could  in  any  way  have  affected 
or  prevented  the  accident. 

[Ed.  Mote. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  954-972;  Dec.  Dig.  I 
27&»] 

3.  Master  and  Servant  (|  219*)— Liabilitt 
for  injitbt  to  servant— assumed  ri8k— 
Obvious  Danger. 

Where  loads  of  from  3,500  to  6,000  pounds 
were  continually  being  swung  by  a  derrick  and 
boom  over  and  onto  a  scow,  the  danger  of  being 
ttrucic  by  the  swinging  load  was  so  open  and 
obrious  that  the  captain  of  the  scow  must  be 
treated  as  having  assumed  the  risk  thereof, 
•o  as  to  preclude  recovery  from  his  employer 
for  injury  resulting  from  the  danger  of  the 
place. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  610-624;  Dec.  Dig.  | 
219.*1 

4.  Mastsb  AND  Servant  (H  101,  102*)— Lia- 
bility FOR  Injury  to  Servant— Defecttve 
Machinery. 

To  warrant  recovery  in  an  action  for  an 
injury  to  a  servant,  caused  by  a  defective  ap- 
pliance, it  must  not  only  be  shown  that  the 
plaintiff  was  injured  from  a  defect  in  the  ma- 
chinery, but  also  that  the  injury  occurred  be- 
cause the  employer  did  not  exercise  proper  care 
in  the  premises. 

[Ed.  Note. — E\>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  135,  171,  180-184;  Dec. 
Dig.  H  101,  102.»1 

5.  Master  and  Servant  (5  117*)— Injury  to 
Servant— Nkqligence  of  Running  EJn- 
oine  Espobed  to  Weather. 

E#ven  though  hoisting  engines  are  some- 
timea  inclosed,  it  ia  not  negligence  per  se  for 
a  master  to  run  one  exposed  to  the  weather, 
where  they  are  not  only  frequently  so  operated, 
but  are  built  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  177,  206;  Dec.  Dig.  § 
117.*] 

6.  Master  and  Servant  (i  185*)— Dbtectivb 
Machinery— Fellow  Servants. 

Negligence  of  a  master  by  which  a  servant 
ia  charge  of  a  scow  was  injured  cannot  be 

Eredicated  on  a  showing  of  failure  of  a  foot 
rake  on  a  hoisting  engine  to  work  on  a  pre- 
Tious  occasion,  where  the  testimony  of  the 
Mirant  in  charge  of  the  engine  shows  that 
at  the  time  of  the  accident  he  did  not  attempt 
to  apply  such  brake,  and  that  it  was  only  an 
eitia  appliance,  not  often  used,  and  not  deemed 


an  integral  part  of  the  machine;  any  negli- 
gence in  failing  to  use  such  brake  If  any  being 
that  of  a  fellow  servant 

[Ed.  Note.— Fbr  other  cases,  see  Master  and 
Servant,  CentDig.  H  385-421 ;  DecDig.  1 186.*J 

7.'Mabteb  and  Servant  (8  200*)  — Fbixow 
Servant— ESnsTENCE  of  Relation. 

An  engineer  of  a  hoisting  engine  is  a  fel- 
low servant  of  a  captain  of  a  scow,  employed 
bv  the  same  master,  being  loaded  by  such  en- 
gine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  492 ;    Dec.  Dig.  |  20O.»] 

8.  Master  and  Servant  (S  137*)— Neou- 
gence  of  Servant. 

Where  a  scow  being  loaded  by  a  hoisting 
engine  and  derrick  was  so  placed  that  it  could 
not  be  seen  from  the  engine,  and  a  signal  man 
was  placed  to  five  the  engineer  signals  for 
lowering  and  hoisting,  the  lowering  of  a  load 
by  the  engineer  without  waiting  for  such  sig- 
nal  is  negligence. 

[Ed.  Note.— B\)r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !l  273-278;  Dec.  Dig.  | 
137.*] 

9.  Master  and  Servant  ({  285*)— Injury  to 
Servant— Negligence  of  master- Bvi- 
DENCE— Taking  Case  from  Jury. 

Where  evidence  tends  equally  to  support 
either  of  two  inconsistent  propositions,  neither 
of  them  can  be  said  to  have  been  established 
by  legitimate  proof,  so  that  where,  in  an  ac- 
tion against  a  master  for  an  injury  to  a  scow 
captain  who  was  struck  by  a  load  of  cement 
being  loaded  onto  the  scow,  the  evidence  tends 
to  show  both  that  the  accident  resulted  from 
the  slipping  of  a  friction  drum  on  the  hoisting 
engine  by  which  the  scow  was  being  loaded, 
and  it  was  caused  by  the  negligent  act  of  a 
fellow  servant  in  lowering  the  Toad  onto  the 
scow  without  receiving  the  proper  signal,  the 
negligence  of  the  master  cannot  be  said  to  be 
established  by  satisfactory  proof,  and  the  cause 
should  be  taken  from  the  jury  for  lack  of  evi- 
dence to  support  it 

[EU.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1002-1053;  Dec.  Dig. 
I  285.*] 

10.  Master  and  Servant  (§  229*)— Injury 
to  Servant- CoNTBiBUTOBy  Negligence. 

A  servant  must  exercise  ordinary,  care  for 
Us  safety,  and  take  ordinary  care  t»  inform 
himself  of  the  dangers  of  his  service. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gj  674,  683;  Dec.  Dig.  { 
229.*] 

11.  Master  and  Servant  (|  236*)- Injury 
to  Servant— Contributory  Negligence. 

Where  a  scow  was  used  for  the  transporta- 
tion of  materials  for  a  bridge,  and  such  materials 
were  loaded  on  the  scow  by  a  hoisting  engine 
operating  a  derrick,  boom,  and  cable  which 
swung  the  loads  over  to  the  scow  in  iron  buck- 
ets, carrying  loads  of  from  3,500  to  6.000 
pounds,  a  loaded  bucket  having  an  oscillation 
of  four  feet  or  less,  the  captain  of  the  scow 
who  either  failed  to  watch  an  approaching 
bucket  by  which  he  was  knocked  dowti  and 
injuKd,  or  who,  without  any  duty  to  do  so, 
attempted  with  his  hands  to  move  the  heavily 
laden  bucket,  is  guilty  of  contributory  negli- 
gence, which  will  preclude  a  recovery  for  his 
injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |§  723-742;  Dec.  Dig.  { 
236,*] 
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12.  Tbiai,  (i  243*)— Inconsistent  Instruc- 
tions. 

Where,  In  an  action  for  injury  to  a  serv- 
ant, one  instruction  charges  the  master  with 
'  the  exercise  of  "ordinary  and  reasonable  care" 
in  furnishing  suitable  machinery,  another,  which 
charges  him  with  a  "higher"  degree  of  care, 
must  contemplate  a  higher  degree  of  care  than 
ordinary  care,  and  is  error;  the  inconsistency 
inevitably  tending  to  a  confusing  effect  upon 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  564,  565;   Dec.  Dig.  i  243.*] 

Appeal  from  Oircnlt  Court,  Cecil  County; 
James  A.  Pearce,  Wm.  H.  Adkins,  and  Phile- 
mon B.  Hopper,  Judges. 

Action  ty  Joseph  Mackin  against  the  Eyre- 
Shoemaker  Construction  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  without  new  trial. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  URNER.  and  STOCK- 
BRIDGE,  JJ. 

Wm.  H.  Harlan  and  J.  3.  Archer,  for 
appellant.  Albert  Constable  and  John  S. 
Young,  for  appellee. 

ST0CKBRID6B,  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries  received 
by  Joseph  Mackln,  the  appellee,  while  acting 
as  captain  of  a  scow  for  the  appellant,  the 
Eyre-Shoeaaker  Construction  Company. 
The  record  presents  a  number  of  questions 
arising  under  12  exceptions  taken  to  rulings 
of  the  court  upon  the  admissibility  of  evi- 
dence, and  one  to  the  action  of  the  court  up- 
on the  26  prayers  which  were  offered  by  the 
parties  at  the  conclusion  of  the  testimony, 
but.  In  the  view  which  we  take  of  this  case, 
It  will  be  sutflcient  to  deal  with  only  a  few 
of  them,  those  Involving  the  application  of 
the  legal  principles  which  govern  all  actions 
of  this  character.  At  the  conclusion  of  the 
entire  evidence,  the  defendant,  by  its  first 
and  second  prayers,  asked  the  court  to  take 
the  case  from  the  Jury  upon  the  ground  of 
the  lack  of  sufSdent  evidence. 

[1]  In  this  case,  as  in  all  other  such  cases, 
the  foundation  of  the  right  to  recover  lies  in 
some  act  of  negligence,  either  of  commission 
or  omission  on  the  part  of  the  defendant, 
or  its  omission  in  the  performance  of  some 
duty  owed  by  it  to  the  plaintiff. 

What,  then,  are  the  facts  as  disclosed  by 
the  record  tending  to  show  the  negligence 
of  the  defendant  or  its  failure  of  duty?  The 
construction  company  was  engaged  in  build- 
ing concrete  piers  on  Watson's  Island  for 
the  Baltimore  ft  Ohio  Railroad  bridge  across 
the  Susquehanna  river.  The  materials  used 
in  construction  were  brought  by  rail  to  a 
place  called  Frenchtown,  about  one  mile 
north  of  PerryvlUe,  and  from  there  trans- 
ported by  scow  to  the  island.  Mackin  was 
employed  by  the  construction  company  as 
captain  of  the  scow  used  for  such  transpor- 
tation.     The    method    of    transferring    the 


materials  from  the  railroad  to  the  scow  was 
by  means  of  a  hoisting  engine,  which  operat- 
ed a  derrick,  and  to  this  was  attached  a 
boom.  Passing  over  the  end  of  the  boom 
from  the  drum  of  the  engine  was  a  cable 
to  which  could  be  attached  Iron  receptacles 
or  buckets.  Into  which  the  materials  were 
loaded,  and,  when  so  loaded,  the  bucket 
was  raised  clear  of  the  ground  by  means  of 
the  hoisting  engine,  swung  over  to  the  scow, 
lowered  into  the  scow,  and  unloaded.  On 
the  morning  of  the  7th  of  November,  1907,  the 
scow  was  taken  to  Frenchtown.  The  ma- 
terial to  be  transported  consisted  of  cement 
In  bags,  each  bag  weighing  approximately 
100  pounds.  As  soon  as  the  scow  was  made 
fast  to  the  wharf,  Mackln  proceeded  to 
pump  out  the  water  which  bad  collected  In 
the  bottom.  The  hoisting  engine,  whldi 
was  what  is  known  as  a  Mundy  engine,  was 
located  some  35  or  40  feet  from  the  edge 
of  the  wharf,  but  between  the  engineer  who 
operated  it  and  the  scow  there  was  a  pile 
of  stone  sufficiently  high  to  render  it  im- 
possible for  the  engineer,  when  at  his  post, 
to  see  a  person  on  .the  scow,  or  for  a  person 
on  the  scow  to  see  the  engineer.  Accord- 
ingly, there  was  stationed  at  the  end  of  the 
pile  of  stone  a  signal  man,  whose  duty  It 
was  when  the  bucket  had  been  loaded  at 
the  car  to  give  the  signal  to  the  engineer 
to  raise  and  swing  the  bucket  around  until 
over  that  portion  of  the  scow  where  it  was 
desired  to  have  the  load  deposited,  and  then, 
by  a  signal,  to  direct  the  lowering  of  the 
bucket  and  the  stopping  of  it  for  the  pur- 
pose of  unloading.  The  hoisting  apparatus 
consisted  of  two  drums,  around  one  of  which 
passed  the  end  of  the  cable,  and  thence  to 
the  top  of  the  boom,  and  on  to  the  bucket 
The  revolutions  of  this  drum  were  controlled 
by  means  of  what  was  called  the  "friction" ; 
that  is,  a  cone  composed  of  wood  specially 
prepared,  which  by  means  of -a  lever  was 
forced  into  the  drum  when  it  was  desired 
to  raise  or  hold  a  load,  and  released  when 
the  object  was  to  lower  the  load.  There 
was  also  on  this  particular  engine  a  foot 
brake,  the  purpose  of  which  was  to  afford 
a  means  of  still  further  checking  the  revo- 
lutions of  the  drum.  It  was  also  In  evidence 
that  this  foot  brake  was  deemed  as  an  ex- 
tra part  of  the  engine,  and  not  always  at- 
tached since  the  same  end  could  be  accom- 
plisbed  through  means  of  the  friction. 

[21  The  engine  was  provided  with  a  gear 
guard,  and  there  was  some  evidence  to  show 
that  this  gear  guard  was  not  in  place  upon 
the  morning  of  the  accident  That,  however, 
may  be  disregarded,  for  the  reason  that  it 
does  not  appear  from  the  evidence  that  the 
absence  of  the  gear  guard  would  In  any 
way  have  effected  or  prevented  the  acci- 
dent The  engine  stood  and  was  operated  in 
the  open,   without   shed,    covering   or   pro- 
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tectlon  of  any  kind,  dtber  to  the  otglne  or 
any  of  Its  parts.  On  the  morning  of  Novem- 
ber Tth,  tbe  8C0W  was  towed  to  tbe  French- 
town  wharf,  and  some  half  hour  was  con- 
stimed  after  its  arrival  there  In  getting 
DP  steam  In  the  boiler  before  work  could 
be  begun.  A  backet  had  been  left  attached 
to  the  cable  the  night  previously,  and,  as 
soon  as  steam  was  gotten  up,  the  bucket 
was  raised  from  the  ground  where  It  lay, 
swung  over  to  the  ear,  where  some  30  or  35 
bags  of  cement  were  placed  In  It,  and  then 
swung  around  to  the  scow.  The  plalntllC 
was  at  the  stern  end  of  the  scow,  and  as 
the  bucket  approached  him  It  suddenly 
dropped,  and,  swinging  too  far,  struck  the 
plaintiff,  throwing  hlln  to  the  deck,  and  se- 
verely injuring  him.  The  backet  was  stopped 
by  the  engineer  when  about  one  foot  above 
tbe  deck,  with  the  plaintiff  pinned  between 
tbe  bucket  and  the  deck. 

Such  being  the  salient  facts,  it  becomes 
pertinent  to  examine  tbe  evidence  tending 
to  establish  negligence,  and  to  ascertain 
whether  such  negligence  was  the  negligence 
of  tbe  defmdant  construction  company,  or 
whether  it  was  the  negligence  of  a  fellow 
servant  There  Is  no  question  raised  in  the 
case  as  to  tbe  competency  of  the  engineer. 
This  differentiates  the  case  at  once  from 
the  case  of  McCall's  Ferry  Power  Company 
V.  Price.  108  Md.  96,  69  Atl.  832,  where  the 
evldoice  showed  that  the  superintendent 
of  tbe  work  had  knowledge  that  the  engineer 
was  Incompetent  prior  to  the  happ^ilng  of 
tbe  accident 

(3)  It  is  manifest  that  tbe  place  In  which 
the  plaintiff  had  his  duties  to  perform  was 
a  dangerous  place,  inasmuch  as  there  were 
required  to  be  continually  passing  over  tbe 
scow  heavily  laden  buckets  with  loads  of 
from  3.500  to  6,000  pounds,  but  this  danger 
was  open  and  obvious,  and  was  therefore 
one  of  which  the  plaintiff  must  be  treated 
as  having  assumed  the  risk,  and  for  any  in- 
jnt;-  resulting  from  the  danger  of  the  place 
he  has  no  claim  against  his  employer.  Glea- 
eon  v.  Suskin,  110  Md.  141,  72  Atl.  1034; 
Harris  v.  Con.  Coal  Co.,  Ill  Md.  225,  73 
.VU.  805. 

The  type  of  engine  used  for  tbe  work 
wa.s  usual  and  Appropriate  for  work  of  this 
description,  the  same  that  Is  used  by  many 
contractors.  This  was  fully  established  by 
the  evidence,  and  was  not  attempted  to  be 
controverted.  The  engine  was  not  new,  but 
had  been  Inspected  by  Mr.  Bowles  about 
two  days  before  the  accident  and  found  to 
be  in  proper  shape,  and  there  is  nothing  in 
the  evidence  to  suggest  that  Mr.  Bowles  was 
not  a  competent  Inspector,  be  being  the  man 
wbo  put  the  engine  up,  and  whose  duty  it 
was  to  keep  the  machinery  of  the  defend- 
ant company  In  proper  condition. 

[4]  To  entitle  the  plaintiff  to  recover  in 
•n  action  such  as  this,  it  is  not  sufficient  to 
•how  that  tbe  plaintiff  was  injured  from  a 


defect  In  tbe  machinery,  but  he  must  go 
further  and  establish  the  fact  that  the  in- 
jury happened  because  tbe  employer  did  not 
exercise  proper  care  in  tbe  premises.  Butt- 
ner  v.  Steel  Car  Co.,  101  Md.  168,  178,  60 
AU.  597. 

[S]  Nor  can  it  be  held  to  constitute  negli- 
gence per  se  upon  the  part  of  the  employer 
that  the  engine  was  run  exposed  to  the 
weather.  Detterlng  v.  Levy,  114  Md.  273, 
79  Atl.  476.  The  testimony  in  the  case  is 
not  only  to  the  effect  that  engines  of  this 
type  frequently  are  so  run,  but  that  they 
are  buUt  for  the  very  purpose  of  being  so 
run.  The  fact  that  they  are  sometiraes  In- 
closed or  covered  over  either  in  whole  or 
in  part  cannot  make  it  negligence  to  oper- 
ate them  in  the  open,  something  more  than 
this  must  appear.  There  remain  then  three 
possible  matters  upon  which  negligence  may 
be  predicated:  (1)  Tbe  fact  that  tbe  gear 
guard  was  missing;  and  (2)  that  the  foot 
brake  did  not  work ;  and  (3)  that  by  rea- 
son of  a  rain  the  night  previous  tbe  fric- 
tion was  wet,  and  slipped  or  failed  to  hold. 

[2]  With  regard  to  the  first  of  these,  the 
fact  that  the  gear  guard  was  missing  was 
disclosed  in  tbe  testimony  of  Blose,  the 
engineer;  but  he  further  testified  "tbe  gear 
guard  being  off  had  nothing  particular  to  do 
with  the  working  of  the  engine,"  and  the 
purpose  of  the  gear  guard  is  explained  in 
the  evidence  of  the  witness  Higgins,  who 
was  employed  by  the  Mundy  Company, 
which  manufactured  the  engine,  and  bis 
evidence  Is  to  the  effect  that,  when  the  ma- 
chinery "is  idle,  the  part  of  the  friction 
that  is  used  that  goes  Into  tbe  cone  is  cover- 
ed by  the  gear  guard."  There '  Is  nothing, 
therefore,  to  sbow  that  the  absence  of  the 
gear  guard  on  this  particular  engine  bad 
anything  to  do  with  tbe  occurrence  of  tbe 
accident 

[•1. 2.  The  engineer,  Blose,  testified  that 
the  foot  brake  wouldn't  work  on  the  first 
day  when  he  tried  It  on  loads,  and  that  he 
''at  once  reported  It  to  Mr.  Bowles,  who  said 
he  knew  It  wouldn't  work,  but  no  one  re- 
paired it."  But  the  same  witness  further 
testified  that  at  this  time  he  did  not  apply 
the  foot  brake  at  all,  and  be  gives  as  bis 
reason  for  not  having  attempted  to  apply  it 
that  "you  can't  depend  on  that  at  all."  The 
evidence  of  the  defendant  showed  conclu- 
sively that  the  brake  was  not  deemed  an 
Integral  part  of  the  machine,  but  always  an 
extra,  that  the  control  of  the  revolutions 
of  tbe  drum  was  had  tbrougb  the  lever  ap- 
plied to  the  friction,  and  the  other  witnesses 
In  tbe  case  corroborate  this  testimony,  and 
it  cannot  be  held  to  be  negligence  upon  the 
part  of  tbe  employer,  where  the  servant 
does  not  even  attempt  to  avail  himself  of 
the  machinery  and  appliances  provided  for 
the  greater  safety  of  the  employes,  and  the 
negligence.  If  negligence  it  was  upon  the 
part  of  Blose  in  not  applying  the  foot  brake, 
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was  the  negligence  of  a  fellow  servant  of 
the  plaintiff,  and  for  that  there  can,  of 
course,  be  no  recorery  as  against  the  em- 
ployer. 

3.  The  alleged  negligence  chiefly  relied 
upon  by  the  plaintiff  consists  of  testimony 
tending  to  show  that  by  reason  of  a  rain 
the  night  previous,  and  a  fog  that  morning, 
the  friction  had  become  wet,  and  because  of 
this  condition  slipped  in  the  drum.  The 
effect  of  this  slipping,  it  was  testified,  would 
be  to  permit  the  drum  to  revolve  more  rap- 
Idly,  and  then  allow  the  cable  and  bucket 
attached  to  It  to  descend  faster  than  when 
under  the  full  control  of  the  friction.  The 
defendant  offered  evidence  of  a  contradic- 
tory nature.  There  was  also  testimony,  un- 
contradicted, that  there  had  been  no  slip  of 
the  friction  when  the  bucket  was  first  picked 
up  that  morning,  or  when,  after  the  cement 
had  been  placed  in  the  bucket,  it  was  raised 
and  swung  over  to  where  the  scow  lay. 
After  the  accident,  the  bucket  was  raised 
some  ten  feet  In  the  air,  and  held  there 
by  use  of  the  friction  for  several  minutes, 
and  the  engine  continued  to  be  operated  In 
like  manner  for  the  balance  of  the  day.  The 
only  time  when  any  slip  of  the  friction  is 
claimed  to  have  occurred  on  this  day  was 
the  one  time  when  the  plaintiff  was  injured. 

[7,  S]  But,  before  passing  ofn  the  effect  of 
the  testimony  given  on  behalf  of  the  plain- 
tiff to  sustain  the  alleged  slipping  of  the 
friction,  there  was  another  matter  taking 
place  at  the  same  time  which  must  be  con- 
sidered. This  is  an  uncontradicted  act  of 
negligence  which  might  have  occasioned  the 
accident  equally  with  the  slipping  of  the 
friction.  As  already  stated,  Blose,  the  en- 
gineer, could  not  from  his  position  see  a 
person  on  the  deck  of  the  scow,  and  there- 
fore a  signal  man,  Jacus,  had  been  placed  in 
a  position  where  he  could  see  both  the  en- 
gineer and  the  deck  of  the  scow,  and  direct  the 
movements  of  the  engineer.  Blose  testified 
that,  after  he  had  started  the  load  from 
the  car  platform  and  swung  it  around,  "I 
eased  the  friction  a  little  bit  to  cause  the 
load  to  come  down  when  I  thought  it  was 
In  the  right  position";  and,  again:  "Q. 
Tou  didn't  wait  to  get  the  signal  from  Mr. 
Jacus,  but  you  undertook  to  lower  it  your- 
self? A.  I  used  my  own  judgment."  He 
further  testified  that  he  was  looking  at  the 
boom,  and  that  he  did  not  know  whether 
Jacus  gave  Mm  any  srlgnal  to  lower  the 
bucket  or  not  Mr.  Jacus  in  his  testimony 
testifies  positively  that  he  did  not  give  any 
signal ;  that,  after  the  load  had  been  swung 
around,  he  turned  towards  the  engineer 
for  the  purpose  of  g;lving  such  a  signal,  and 
then  discovered  that  the  engineer  had  al- 
ready begun  to  lower,  and  continued  to 
lower  until  Jacus  observing  the  possible  peril 
of  the  plaintiff,  and  that  Blose,  the  Higlneer, 
was  not  paying  attention  to  his  signal, 
called  to  him  to  "hold  ib"     The  action  of 


the  engineer  in  lowering  this  load  without 
signal  from  the  man  whose  duty  it  was  to 
give  the  signal,  who  had  been  placed  there  by 
the  construction  company  for  that  purpose, 
was  itself  clearly  an  act  of  negligence,  and 
it  was  the  act  of  negligence  of  a  fellow  ser- 
vant 

[S]  In  this  condition  we  have  an  acd^nt 
which  may  have  resulted-  from  either  ome 
of  two  causes — one  for  which  the  defendant 
might  be  responsible;  the  other,  for  which 
it  could  not  be  held  responsible,  and  in  audi 
a  case  the  rule  of  law  Is  that  laid  down  by 
Chief  Judge  McSherry,  in  Harford  CJounty 
V.  Wise,  75  Md.  38,  23  Atl.  65,  and  reafilrmed 
in  Baltimore  v.  Schnitker,  84  Md.  34,  34 
Atl.  1132,  and  Darby  (5o.  v^  Hoffberger,  111 
Md.  84,  73  Atl.  665,  "that  where  the  evi- 
dence tends  equally  to  support  either  of 
two  inconsistent  propositions,  neither  of 
them  can  be  said  to  have  been  established,  by 
legitimate  proof.  A  verdict  in  favor  of  the 
party  bound  to  maintain  one  of  those  prop- 
ositions against  the  other  is  necessarlfly 
wrong."  It  therefore  follows  that  there  was 
error  in  the  rejection  of  the  first  prayer  of 
the  defendant 

The  prayers  of  the  defendant  numbered  1% 
2%,  and  2%  all  deal  in  varying  phraseology 
with  the  doctrine  of  contributory  negligence, 
and  were  all  refused;  but  they  may  be 
properly  considered  together. 

[IB]  To  determine  the  question  of  contrib- 
utory negligence  in  such  a  case,  it  must 
first  be  clearly  understood  what  was  the 
duty  or  obligation  resting  upon  the  plaintiff 
who  was  performing  his  duty  in  a  mani- 
festly dangerous  place,  and  that  duty  bas 
been  tersely  stated  In  McOee  v.  Cnyler,  112 
Md.  321,  75  Atl.  973,  as  follows:  "It  is  the 
duty  of  the  servant  to  exercise  care  to  avoid 
injury  to  himself.  He  is  under  as  great 
obligation  to  provide  for  his  own  safety 
from  such  dangers  as  are  known  to  him, 
or  are  discernible  by  ordinary  care  upon 
his  part,  as  the  master  is  to  provide  for  him. 
He  must  take  ordinary  care  to  learn  the  dan- 
gers which  are  likely  to  beset  him  in  the 
service.  He  must  not  go  blindly  to  his 
work  where  there  is  danger.  He  must  In- 
form himself.    This  Is  the  law  everywhere." 

[11]  I  be  evidence  is  uncontradicted  that, 
as  the  loaded  bucket  was  swung  from  the 
shore  over  the  scow  at  the  end  of  the  cable 
passing  over  the  boom,  it  had,  either  as  the 
result  of  its  momentum  or  by  reason  of  the 
wind,  an  oscillation  of  its  own  which  at  times 
was  as  great  as  four  feet.  This  fact  was 
in  itself  an  added  element  of  danger,  for 
protection  against  which  it  was  obligatory 
upon  the  plaintiff  to  be  on  his  guard.  What 
was  the  plaintiff  doing  to  fulfill  this  obliga- 
tion? According  to  his  own  testimony  he 
was  not  looking  at  the  bucket  but  was  stand- 
ing looking  out  over  the  water,  and  he  fur- 
ther testified  that  he  paid  no  "attention  to 
see  which  way  the  'high-ball'  (signal)  man 
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or  the  engtoeer  was  sending  the  backet";  and 
In  tlilB  evidence  be  Is  corrot>orated  by  the 
witness  Martin  F.  Abbott,  a  deck  hand  on 
the  tog  which  was  lying  alongside  of  the  scow, 
who  testlfled  that  the  plaintiff  "was  facing 
kinder  catercomer.  It  looked  to  me  like  be 
was  facing  about  the  draw  of  the  Penn. 
Railroad  bridge."  This  Is  the  testimony  on 
behalf  of  the  plaintiff,  and  It  shows  the 
plaintiff  to  have  failed  In  the  exercise  of  the 
ordhiary  care  required  of  him.  One  of  the 
other  witnesses,  Jacns,  placed  him  In  a 
somewhat  different  position,  that  of  attempt- 
ing with  his  hands  to  direct  the  descent  of 
the  bucket,  yet,  since  that  was  no  part  of  his 
doty,  In  either  event  the  plaintiff  was  not 
fnlflUlng  the  obligation  which  rested  on  him 
to  provide  for  Ills  own  safety,  and  was  there- 
fore guilty  of  contributory  negligence,  and 
the  defendant's  prayer  No.  2%  should  have 
been  granted. 

[12]  In  the  ruling  upon  the  prayers  the 
court  granted  the  fourth  prayer  of  the  plain- 
tiff, which  was  as  follows:  "That  what  is 
due  care  in  furnishing  machinery  must  be 
measured  by  the  diaracter  and  risk  and  ez- 
poeurea  of  the  business,  and  the  degree  of 
care  required  is  higher  where  life  or  limb  Is 
In  danger  than  in  other  cases."  The  tenth 
prayer  of  the  defendant  was  also  granted,  as 
follows:  "The  Jury  are  Instructed  that  in  fur- 
nishing a  hoisting  machine  for  the  work  on 
the  Frenchtown  wharf  and  a  place  for  its  em- 
ployes to  do  the  work  the  defendant  was  not 
required  to  use  the  highest  degree  of  care; 
but  to  use  only  ordinary  or  reasonable  care 
to  furnish  its  employes  with  a  reasonably 
safe  and  suitable  machine  and  a  reasonably 
safe  and  suitable  place."  By  this  last  prayer 
the  jury  were  Instructed  as  to  the  measure 
of  care  which  the  plaintiff  was  entitled  to 
receive  from  the  defendant,  and  that  it  was 
"ordinary  or  reasonable  care."  The  fourth 
prayer  of  the  plaintiff,  while  very  general  in 
its,  terms,  Indicates  to  the  Jury  that  the  plain- 
tiff was*  entitled  at  the  hands  of  the  defend- 
ant under  the  circumstances  in  which  he 
was  employed  to  a  "higher"  degree  of  care. 
Higher  than  what  Is  not  stated,  but  the 
conclusion  Is  inevitable  that  it  was  a  degree 
of  care  higher  than  ordinary  care.  The  two 
instructions  were  therefore  inconsistent  witb 
one  another,  and  the  granting  of  both  must 
Inevitably  have  tended  to  confuse  the  Jury 
as  to  the  measure  or  extent  of  care  which  the 
plaintiff  was  entitled  to  receive  from  the  de- 
fendant The  granting  of  these  two  incon- 
sistent instructions,  therefore,  was  prejudi- 
cial error. 

In  view  of  what  has  been  said,  it  is  un- 
necessary to  discuss  the  other  questions  rais- 
ed by  the  exertions  in  this  case,  and  for 
the  reasons  indicated  the  Judgment  below 
win  be  reversed  without  a  new  trial. 

Judgment  reversed  without  a  new  trial. 
Costs  to  the  appellant 


OLARK  T.  SOUTHERN  CAN  CO. 
(Court  of  Appeals  of  Idtaryland.    June  22,  1911.) 

1.  Judgment  (|  470*)— CoixACEBAii  Attack. 

A  judgment  of  a  court  having  jurisdiction 
of  the  parties  and  subject-matter  cannot  be 
impeacbM  in  a  collateral  proceeding. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  907;    Dec.  Dig.  |  470.*] 

2.  JTTDOMKWT  (§  480*)— COLLATKBAL  ATTACK— 

"Judomknt"  within  Rule. 

The  rule  that  a  judgment  by  a  court  hav- 
ing jurisdiction  of  the  case  cannot  be  collateral- 
ly attacked  applies  to  all  kinds  of  judgments, 
including  judgments  of  dismissal  and  for  costs. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  916;    Dec.  Dig.  {  480.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3827-3842;    vol.  8,  pp.  7695.  7696.1 

S.  Judomknt    (§    386*)— Vacating— Fraud— 

Time  op  Application. 

An  application  to  vacate  a  judgment  for 
fraud  must  be  made  within  a  reasonable  time 
after  discovery  of  the  fraud. 

[Ed.  Note.— For  other  cases,   see  Judgment 
Cent  Dig.  If  735-744;    Dec  Dig.  {  386^1 
4.  Judgment  (J  522*)— Vacating— Collatkb- 

AL  Attack. 

Plaintiff  herein  brought  a  former  action  by 
her  next  friend  against  defendant  for  personu 
injuries,  and  the  case  was  compromised  and  a 
full  release  executed  by  the  next  friend,  and 
the  case  was  marked,  "Agreed  and  settled." 
Held,  that  plaintiff  could  not  in  a  subsequent 
action  b^  her  father  and  next  friend  for  the 
same  injuries  have  the  release  set  aside  for 
fraud  and  a  judgment  entered  pursuant  thereto 
annulled,  as  that  would  be  to  permit  the  judg- 
ment to  be  annulled  in  a  collateral  proceeding; 
plaintifTs  remedies  being  by  motion  iu  the  court 
m  which  the  judgment  was  entered  to  strike 
it,  or  by  a  direct  proceeding  brought  within  a 
reasonable  time  after  discovery  of  the  fraud  to 
vacate  the  judgment  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  g  965;   Dec.  Dig.  |  522.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;    H.  Arthur  Stump,  Judge. 

Action  by  Mary  A.  Clark,  an  Infant,  by  her 
father  and  next  friend,  James  Clark,  against 
the  Southern  Can  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  PATTISON,  UKNER, 
and  ST0CKBRID6E,  JJ. 

Robert  F.  Leach,  Jr.,  and  John  H.  Richard- 
son, for  appellant.  J.  Morflt  Mullen  and  W. 
Calvin  Chesnut  for  appellee. 

PATTISON,  J.  In  this  case  the  appellant, 
an  infant  by  ber  father  and  next  friend, 
brought  suit  in  the  court  of  common  pleas 
against  the  defendant  company  to  recover  for 
personal  Injuries  sustained  by  ber  on  or 
about  March  1.  1909,  while  employed  by  the 
company  in  the  operation  of  a  cap-cutting 
machine.  To  this  action  the  defendant  com- 
pany pleaded,  first  that  it  did  not  commit 
the  wrong  alleged;  and,  second,  "that  the 
father  and  next  friend  of  the  said  infant 
plaintiff  did  heretofore  institute  a  suit  at  law 
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in  this  court  for  the  benefit  of  said  Infant, 
based  upon  tbe  same  cause  of  action  sued  for 
bereln,  and  that  the  said  father  and  next 
friend  of  said  infant  did  compromise  and  set- 
tle said  suit  and  said  cause  of  action,  and 
that  the  said  father  and  next  friend  did  be- 
fore this  salt,  by  his  deed  under  seal,  re- 
lease the  defendant  from  any  and  all  claims 
that  may  or  might  have  existed  against  it  by 
reason  of  the  cause  of  action  herein  sued  for." 
Tbe  plaintiff  joined  issue  on  the  first  plea, 
and  replied  to  the  second,  alleging  that  the 
release  mentioned  therein  was  procured  by 
the  deceit,  misrepresentation,  and  fraud  of 
the  defendant,  Its  agents,  servants,  or  em- 
ployes. The  defendants  in  their  rejoinder 
thereto  denied  the  facts  alleged  in  the  repli- 
cation. 

In  tbe  course  of  the  trial,  eight  exceptions 
were  taken  by  the  plaintiff  to  the  admission 
of  testimony,  and,  at  the  conclusion  of  tbe 
plaintiff's  case,  four  prayers  were  submitted 
to  the  conrt  by  the  defendants.  The  court 
was  asked  in  the  first  prayer  to  Instruct  the 
Jury  that  there  was  no  legally  sufficient  evi- 
dence to  entitle  the  plaintiff  to  recover;  in 
the  second  that  the  accident  was  caused  by 
the  negligence  of  tbe  plaintiff;  in  the  third, 
that  as  tbe  uncontradicted  evidence  in  the 
case  showed  the  institution,  compromise,  and 
settlement  by  James  Clark,  father  and  next 
friend  of  the  plaintiff,  of  a  former  suit  In  the 
same  court  and  for  the  same  accident  as  al- 
leged in  the  second  plea,  ttie  verdict  of  "the 
jury  must  be  for  the  defendant,  because,  un- 
der the  pleadings  in  this  case,  there  Is  no 
evidence  legally  sufficient  to  show  fraud,  mis- 
representation, or  deceit  on  the  part  of  the 
defendant,  its  agents,  or  servants  in  the  pro- 
curement of  the  compromise  and  settlement 
of  said  suit,"  and  by  the  fourth  prayer  the 
court  was  asked  to  instruct  the  jury  as  fol- 
lows: "That  as  the  following  facts  appear 
from  the  plaintiff's  own  testimony  In  this 
case:  (1)  The  plaintiff  herein  by  James 
Clark,  her  next  friend,  has  heretofore  brought 
a  suit  in  this  very  court  to  recover  for  the 
same  accident  on  account  of  which  this  suit 
is  brought.  (2)  That  the  said  prior  suit  was 
compromised  and  settled  by  the  said  James 
Clark,  and  a  proper  order  of  agreement  and 
settlement  was  duly  entered  by  order  of  the 
said  James  Clark's  attorney  in  the  said  case, 
heretofore  filed  in  this  court.  (3)  That  the 
said  order  to  enter  the  said  case  agreed  and 
settled  is  still  valid  and  subsisting,  and  has 
never  been  attacked  by  any  proceeding  in- 
stituted directly  for  that  purpose.  Therefore 
the  verdict  of  the  jury  must  be  for  tbe  de- 
fendant" The  court  granted  all  of  said 
prayers,  to  the  grrantlng  of  which  the  appel- 
lant excepted,  thus  making  the  ninth  excep- 
tion. 

We  will  first  consider  the  ruling  of  the 
court  in  granting  the  fourth  prayer.  This 
accident  occurred  on  the  1st  day  of  March, 
1909.  An  attorney,  Eldrldge  H.  Young,  was 
promptly  consulted,  and  on  the  ISth  day  of 


the  same  month  filed  by  titling  two  suits,  <»e 
on  behalf  of  the  Infant  for  the  injuries  suf- 
fered by  her,  and  the  other  on  behalf  of  tbe 
father  for  the  loss  of  his  daughter's  services. 
Five  di\ys  thereafter,  on  the  23d  day  of 
March,  the  plaintiff  for  a  nominal  considera- 
tion of  $1,  as  therein  stated,  executed  un- 
der seal  a  release  to  the  defendant  company, 
releasing  and  discharging  it  from  any  and  all 
liability  by  reason  of  said  injuries.  In  this 
release  the  plaintiff  alleges  that  she  was  in- 
jured on  or  about  the  1st  day  of  March,  1909, 
while  in  the  employment  of  the  defendant 
company,  under  circumstances  which,  as  she 
claimed,  rendered  the  company  liable  to  her 
in  damages,  although  such  liability  was,  as- 
therein  stated,  denied  by  the  company.  It 
further  stated  that  the  execution  of  the  re- 
lease was  pursuant  to  a  desire  of  both  parties 
that  the  matter  should  be  settled  and  adjust- 
ed. In  addition  thereto,  the  father  likewise 
executed,  under  seal,  to  the  defendant  com- 
pany a  release  wherein  he,  in  consideration 
of  the  said  sum  of  $1  paid  to  his  daughter 
at  his  request,  acknowledged  full  satisfaction 
of  all  claims  arising  out  of  said  injuries,  and 
released  the  said  company  of  any  liability  by 
reason  thereof.  Some  days  thereafter  Eld- 
ridge  H.  Young,  counsel  for  the  plaintiff,  was 
notified  by  postal  card  stamped  as  of  the 
27th  of  March,  1909,  written  by  the  sister 
with  the  knowledge  of  the  plaintiff  and  with 
the  name  of  the  plaintiff  signed  thereto,  that 
she  wished  to  discontinue  the  suit  against  the 
defendant  company.  The  card  was  worded 
as  follows:  "Mr.  Young — I  have  changed  my 
mind  about  tbe  case  against  the  Southern 
Can  Company  for  Mary  Clark  as  he  gave  us 
steady  work  and  we  took  it  and  went  to 
work,  so  I  don't  think  will  be  any  use  bother- 
ing." Mr.  Young  promptly  replied  to  this 
card,  and  in  answer  thereto  his  client,  a  few 
days  thereafter,  called  at  his  office,  and  said 
to  him  that  the  agent  of  the  company  had 
come  to  her  home;  that  tbe  company  had 
either  turned  her  sister  off,  or  was  going  to 
turn  her  off  from  work  unless  the  case  was 
settled;  that  he  promised  they  would  take 
her  back  to  work,  and  she  had  signed  the  paper 
settling  the  case.  Young  having  heard  that 
the  defendant  company  was  represented  by 
Oans  &  Haman,  he  called  upon  them,  and 
they  likewise  told  him  of  the  release,  but  stat- 
ed that  it  was  obtained  before  they  were  re- 
tained as  counsel  in  the  case.  Young  did  not 
ask  to  see  the  release,  and  it  was  not  shown 
to  him.  He,  however,  discussed  with  them 
the  payment  of  tbe  costs  of  tbe  case  as  well 
as  the  fee  that  be  claimed  should  be  i>aid 
to  him  by  the  defendant  company,  because, 
as  he  expressed  it,  "they  settled  the  case  over 
my  head."  Messrs.  Gans  &  Haman  declined 
to  consider  the  payment  of  a  fee,  but  took 
under  consideration  the  payment  of  the  costs, 
and  in  a  few  days  thereafter  wrote  him  as 
follows:  "Our  client  is  willing  to  pay  the 
costs  in  these  cases  provided  the  same  are 
entered  'agreed  and  settled.'    They  are  not. 
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bowerer,  wlllliis  to  do  anything  more  than 
this."  The  next  day  Young  called  upon  Gans 
i  Haman,  and  directed  them  to  prepare  the 
papers  necessary  to  effect!  the  Settlement 
suggested  by  them  In  the  aforegoing  letter. 
In  response  thereto  they  prepared  and  sent 
to  him,  which  was  thereafter  signed  by  his 
client,  James  Clark,  father  of  the  Infant 
plaintiff,  the  following  release:  "This  re- 
lease made  this  16th  day  of  April  In  the  year 
lOOO,  by  James  Qark  individually  and  also 
as  next  friend  of  and  on  behalf  of  his  infant 
daughter  Mary  Clark.  Whereas,  the  said 
Mary  Clark  was  injured  on  or  about  the  first 
day  of  March,  1909,  by  working  in  the  employ- 
ment of  the  Southern  Can  Company,  a  cor- 
poration; a'nd  whereas,  the  said  Mary  Clark 
and  the  said  James  Clark  claim  the  said  in- 
Jnry  was  caused  by  the  negligence  of  the 
said  company  or  its  agents,  and  two  suits 
were  subseQnently  brought  against  the  said 
company  in  the  court  of  common  pleas  of 
Baltimore  city,  one  by  the  said  Mary  Clark 
and  the  other  by  James  Clark,  her  father. 
Wbereas  the  said  Mary  Clark  and  James 
Clark  subsequently  agreed  to  dismiss  said 
GDlts  and  settle  any  claim  ttiat  they  or  either 
of  them  might  have  against  said  company: 
Kow,  ttierefore,  this  release  wltnesseth: 
That  In  consideration  of  the  sum  of  one  dol- 
lar, receipt  whereof  is  hereby  acknowledged, 
and  other  good  and  valuable  considerations, 
the  said  James  Clark,  on  his  own  behalf  and 
also  as  father  and  next  friend  of  his  In- 
fant daughter,  Mary  Clark,  and  acting  in  her 
behalf,  does  hereby  release,  acquit,  exonerate, 
and  discbarge  the  said  Southern  Can  Com- 
pany, corporation,  of  and  from  any  and  all 
suit,  action,  claim,  or  demand  of  any  claim 
whatsoeyer  that  the  said  Mary  Clark  now  has 
or  may  have  against  said  company,  or  that 
he.  the  said  James  Clark,  now  has  or  may 
have  against  said  company  by  reason  of  the 
loss  of  services  of  his  said  infant  daughter. 
Witness  the  band  and  seal  of  the.  said  James 
Clark  Individually  and  as  father  and  next 
friend  of  the  said  Mary  Clark.  James  Clark 
[Seal].  Individually  and  as  Father  and  as 
Xe.\t  Friend  of  Mary  Clark,  Infant.  Test: 
J.  C.  Wheeler.  E.  H.  Young."  The  above 
release  was  executed  by  Clark  through  and 
at  the  request  of  Young.  Upon  the  execution 
of  the  release  it  was  delivered  to  Gans  & 
Haman,  with  the  orders  to  enter  the  cases 
■'Agreed  and  settled."  The  orders  were  filed 
April  21,  1010,  and  upon  that  day,  as  shown 
by  the  docket  entries,  the  cases  were  marked, 
"Agreed  and  settled."  The  costs  in  the  cases, 
including  an  appearance  fee  to  Young  of  $5 
in  each  case,  were  paid  by  Gans  &  Haman. 

The  evidence  further  discloses  that  both 
the  plaintiff  and  the  sister  returned  to  their 
work  In  the  employment  of  the  defendant 
company.  The  sister,  after  working  for  a 
ibort  while,  was  taken  sick,  and  by  reason 
thereof  remained  at  home  for  several  weeks. 
When  she  returned,  she  was  assigned  to  work 
which  she  dalma  was  mnch  less  desirable 
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than  that  which  she  had  been  doing,  and 
complained  to  one  Funk,  the  employ^  in 
charge  of  the  department  In  which  she 
worked.  He  replied,  saying  that  it  was  all 
he  had,  and,  if  she  did  not  like  it,  she  knew 
what  to  do.  She  left  The  plaintiff  remained 
at  her  work  for  a  week  thereafter,  and,  as 
testified  to  by  the  sister,  was  sent  home,  but 
the  cause  therefor  was  not  stated.  The 
plaintiff  in  her  testimony  makes  no  refer- 
ence to  the  fact  that  she  was  sent  home. 
Late  in  the  spring  or  early  in  the  summer 
of  the  same  year  (1909)  the  plaintiff  again 
called  upon  Young,  who  stated  to  him  fully, 
and,  as  he  says,  with  greater  detail  than  she 
had  hitherto  done,  what  was  said  and  done 
by  Funk,  {he  agent  of  the  defendant  corpo- 
ration, at  the  time  he.  Funk,  procured  for  the 
company  the  execution  of  the  release  by  her 
and  her  father,  and  it  Is  upon  what  was  said 
and  done  by  Funk  at  such  time  that  the 
plaintiff  bases  the  allegation  of  misrepre- 
sentation, deceit,  and  fraud  In  the  procure- 
ment of  the  release  then  executed.  After 
making  this  statement  she  asked  him  to  In- 
stitute another  suit.  He  declined,  however, 
to  do  so,  saying  the  matter  was  out  of  his 
hands.  It  was  then  that  the  plaintiff,  ac- 
companied by  Young,  called  upon  and  re- 
tained Mr.  Richardson,  her  present  counsel. 
This,  as  stated  above,  was  late  in  the  spring 
or  early  in  the  summer  of  1909,  and  although 
her  counsel  has  since  that  time  been  in  full 
possession  of  the  alleged  misrepresentation 
and  fraud  said  to  have  been  employed  by 
Funk,  agent  of  the  company,  in  obtaining  the 
release,  no  direct  proceedings  have  ever  been 
taken  to  strike  down  the  release,  and  thereby 
restore  to  her  any  and  all  right  of  recovery 
against  the  defendant  company  for  the  al- 
leged loss  and  Injury  which  might  have  ex- 
isted prior  to  the  execution  of  the  release, 
and  not  until  the  3d  day  of  March,  1910, 
fully  nine  months  after  full  knowledge  of  the 
alleged  fraud  and  misrepresentation  com- 
plained of  was  made  known  to  him,  her  coun- 
sel, and  while  the  said  release  and  the  orders 
based  thereon,  w^hereby  the  cases  were 
marked  "Settled  and  agreed,"  were  In  full 
force  and  effect,  did  he  take  any  action  what- 
ever to  right  the  wrong  complained  of,  at 
which  time  he  instituted  the  present  suit. 
With  this  statement  of  the  case,  we  will  now 
determine  whether  or  not  the  fourth  prayer 
should  have  been  granted. 

The  compromise  and  settlement  of  the  first 
suit  involving  the  claim  of  the  infant  plain- 
tiff for  Injury  sustained  by  her,  as  above 
stated,  by  reason  of  the  alleged  negligence 
of  the  defendant  company,  was  made  under 
the  provision  of  article  75,  $  56,  Code  1904. 
This  section  provides  that  "the  next  friend, 
or  prochein  ami,  who  shall  have  brought  any 
suit  at  law  for  the  benefit  of  any  infant  or 
infants,  shall  have  authority  to  compromise 
and  settle  said  suit  and  the  cause  of  action." 
We  think  under  this  provision  of  the  Code 
that  James  Clark,  the  father,  bad  In  this 
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case  the  power  and  anthorlty  to  compromise 
aud  settle  the  suit  so  Instituted  by  blm.  As 
stated  above,  no  direct  proceedings  have 
been  Instituted  to  annul  and  set  aside  the 
said  release,  and  the  effect  of  the  orders 
based  thereon  by  which  the  suits  were 
marked  "Agreed  and  settled,"  but  by  this 
collateral  proceeding  the  plaintiff  is  attempt- 
ing, in  effect,  to  annul  and  set  aside  said 
release  and  the  effect  of  the  said  orders  so 
based  thereon. 

[1]  "A  judgment  rendered  by  a  court  hav- 
ing jurisdiction  of  the  parties  and  the  sub- 
ject-matter, unless  reversed  or  annulled  in 
some  proper  proceeding,  is  not  open  to  con- 
tradiction or  impeachment  to  respect  to  its 
validity,  verity,  or  binding  effect  by  parties  or 
privies  in  any  collateral  action  or  proceed- 
ing."   23  Cyc.  1066. 

[2]  "The  rule  just  stated  as  to  the  collater- 
al impeachment  of  judgments  applies  gener- 
ally to  all  varieties  of  judgments,  decrees,  or 
orders  made  by  courts  of  competent  jurisdic- 
tion in  all  kinds  of  judicial  proceedings." 
Among  those  enumerated  are  "orders  or 
judgments  dismissing  the  cause,  and  judg- 
ments or  orders  for  costs."  etc  23  Cyc. 
1057;  Cook's  Lessee  v.  Carroll,  6  Md.  112; 
Edelen  v.  Edelen,  6  Md.  288.  In  Cook's 
Lessee  v.  Carroll,  supra,  which  was  an  ac- 
tion of  ejectment,  the  defendant  offered  tes- 
timony, which  was  admitted  by  the  county 
court,  tending  to  prove  that  the  patent  upon 
which  the  plaintiff  relied  was  obtained 
by  fraud,  but  upon  appeal  the  ruling  was 
reversed,  and  the  court  said:  "We  also  think 
the  court  erred  in  allowing  testimony  to  be 
adduced  for  the  purpose  of  showing  fraud 
tn  the  obtention  of  the  patent  If  there  was 
any  fraud  or  misrepresentation  in  causing 
its  Issue,  it  could  only  be  inquired  into  by 
the  tribunal  which  Issued  it,  or  by  a  court 
of  equity.  It  is  a  well-settled  principle  of 
law  that  the  acts  of  a  competent  tribunal 
cannot  be  reviewed  collaterally.  They  are 
to  be  taken  as  a  just  and  proper  exercise  of 
power  in  all  other  courts."  And  Judge  Mc- 
Sherry  in  the  case  of  Taylor  and  Bradford 
V.  State,  Use  of  MUler,  73  Md.  219,  20  Atl. 
914,  11  L.  R.  A.  862,  after  quoting  from 
Cook's  Lessee  v.  Carroll,  supra,  the  principle 
above  stated,  in  speaking  for  this  court,  said: 
"The  same  principle  has  been  repeatedly  ap- 
plied when  in  actions  at  law  instituted  by 
administrators  attempts  have  been  made  to 
show  by  way  of  defense  that  the  letters  of 
administration  were  obtained  or  procured 
by  fraud.  In  every  such  Instance  this  court 
has  held  that  the  regularity  of  the  appoint- 
ment of  an  administrator  by  the  orphans' 
court  could  not  be  impeached  collaterally, 
even  upon  an  allegation  of  fraud."  Raborg's 
Adm'z  V.  Hammond,  Adm'r,  2  Har.  &  Q.  42; 
Wilson  V.  Ireland,  4  Md.  444.  In  the  case  of 
Taylor  and  Bradford  v.  State,  supra,  the 
suit  was  against  the  sureties  upon  the  bond 
of  Handy,  trustee.  The  trustee  bad  made 
sale  of  tiie  property  mentioned  ia  the  deed 


of  trust  to  him,  and  an  audit  had  been  stated 
making  distribution  of  the  fund  among  the 
creditors  of  the  grantor.  The  wife  of  the 
grantor,  Mrs.  Miller,  was  a  creditor  for  a 
large  amount,  and  upon  her  claim  the  auditor 
In  stating  his  account  allowed  a  dividend. 
Some  of  the  other  creditors  filed  exceptions 
to  the  allowance  of  the  same,  but  these  ex- 
ceptions were  subsequently  withdrawn  or 
overruled  and  the  audit  finally  ratified  by 
the  circuit  court  for  Baltimore  city.  The  de- 
fendants in  their  third  plea  "alleged  that  Mrs. 
Miller  employed  Mr.  Bandy  as  attorney  to 
establish  for  her  her  daims  against  the  trust 
fund;  that  those  claims  were  fraudulent  and 
fictitious;  that  Mrs.  Miller  agreed  to  com- 
pensate Mr.  Handy  for  his  services  in  secur- 
ing the  allowance  of  these  claims;  and  that 
Mr.  Handy,  having  an  interest  In  their  allow- 
ance, procured  the  withdrawal  of  the  excep- 
tions which  had  been  filed  by  other  creditors 
against  these  claims,  and  did  not  as  trustee 
resist  their  allowance,  and  that  the  claims 
thus  allowed  were  the  very  ones  on  which 
the  pending  suit  was  brought"  The  de- 
murrer was  sustained,  and  this  court  in  af- 
firming the  court  below  in  its  ruling  upon 
the  demurrer  said:  "That  fraud  vitiates 
everything  tainted  by  it,  even  the  most  sol- 
emn determinations  of  courts  of  justice,  is  aa 
axiom  of  universal  application,  but,  like 
every  other  subject  of  judicial  inquiry,  fraud 
must  be  investigated  In  the  proper  forum  and 
by  appropriate  methods  of  procedure.  That 
the  circuit  court  which  passed  the  order  of 
ratification  had,  and  still  has,  fuU  power  to 
rescind  It  upon  the  due  application  and  proof 
of  fraud,  is  undeniably  true.  But  it  is  equal- 
ly true  that  the  allegation  of  fraud  cannot 
In  such  a  case  as  this  confer  upon  a  court 
of  law  the  authority  to  strike  down  or  even 
question  an  order  of  this  character  passed  by 
a  court  of  equity  within  the  admitted  scope 
of  its  exclusive  jurisdiction." 

In  the  case  of  Tabler  v.  Castle,  22  Md. 
94,  the  appellee  filed  a  bill  in  equity  in  the 
circuit  court  for  Frederick  county  to  obtain 
a  decree  to  sell  certain  real  estate  devised 
to  the  appellant  for  the  purpose  of  satisfying 
from  the  proceeds  thereof  an  alleged  debt 
of  the  appellant's  testator.  The  appellee 
founded  hla  claim  to  relief  upon  a  single  bUl 
executed  by  Tabler  to  him.  In  that  case 
there  was  a  record  of  a  prior  suit  instituted 
on  the  law  side  of  the  circuit  court  for  Fred- 
erick county  by  the  appellee  against  Peter 
Tabler  to  recover  the  amount  of  this  single 
biU,  which  was  made  thereafter  the  basis  of 
the  equity  proceeding.  The  record  referred 
to  showed  that  the  suit  so  Instituted  was  con- 
tinued from  time  to  time  when  the  case 
was  finally  entered  "settled,"  and  the  single 
bill  impounded  as  the  cause  of  action  therein, 
where  it  was  retained  until  some  months 
after  the  death  of  Peter  Tabler,  when  it  was 
withdrawn  by  the  appeUee,  under  order  of 
the  court,  without  any  explanation  of  the 
purpose  or  use  to  be  made  of  it    This  court 
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In  dlscosslaK  the  case  said:  "The  appellee, 
witb  an  evident  conscloiunesa  of  tbe  legal 
effect  of  tbls  record  on  the  cause  of  action 
exbiblted,  offered  evidence  to  explain  and 
qoalify  tbe  entry  of  settlement,  as  well  as  to 
rebat  the  proper  Inferences  therefrom;  and 
the  first  question  that  presents  Itself  Is  as  to 
his  competency  to  impeach  collaterally,  by 
any  evidence  whatever,  the  record  thus  pro- 
duced as  a  bar  to  his  claim.  On  this  ques- 
tion we  think  the  law  Is  wdl  settled.  Had 
the  docket  entry,  shown  by  the  certified  copy 
of  the  record  In  question,  been  made  In 
fraud  or  by  mistake,  it  could  have  been  cor- 
rected by  a  proper  application  to  tbe  court 
to  that  case,  but  no  suggestion  either  of 
fraud  or  mistake  was  made.  In  legal  con- 
templation the  entry  of  "settled"  was  made 
under  the  eye  and  with  the  sanction  of  the 
court,  and  in  our  opinion  it  should  l>e  con- 
sidered and  taken  here  as  a  judicial  act, 
and  for  that  reason  is  no  longer  open  to  ques- 
tion or  controversy  in  any  collateral  proceed- 
ing. From  considerations  of  sound  public 
policy,  as  well  as  upon  the  authority  of  ad- 
Judged  cases  involving  this  question,  we  think 
tbe  whole  record.  Including  the  entry  by  which 
the  cause  was  terminated,  like  all  other 
Judicial  records  when  incidentally  drawn 
in  question,  must  be  taken  as  absolutely  true 
and  as  settled  to  full  faith  and  credit 

[SI  It  is  also  well  settled  in  this  state  that 
the  application  made  to  strike  down  a  Judg- 
ment alleged  to  have  been  fraudulently  ob- 
tained "must  be  made  within  a  •reasonable 
time  after  the  discovery  of  the  facts  which 
are  supiwsed  to  establish  the  fraud;  for.  If 
there  be  any  unnecessary  or  unreasonable  de- 
lay in  nuiking  the  application,  the  right  to 
make  it  will  be  considered  as  waived." 
Worthington  v.  GIttings,  68  Md.  549;  Mo- 
Cambridge  t.  Walraven,  88  Md.  381,  41  AU. 
928. 

[41  We  think  from  both  principle  and 
authorities  that  the  release  in  the  prior  case 
and  the  orders  based  thereon  upon  which  the 
entry  of  "agreed  and  settled"  was  made 
nnder  the  eye  and  with  the  sanction  of  the 
court  in  that  case  cannot  from  the  facts  and 
circumstances  here  disclosed  be  annulled 
and  set  aside  by  the  collateral  proceeding 
thereafter  Instituted  by  the  api)eUant  against 
tlte  appellee,  and  from  the  Judgment  in  which 
case  this  appeal  is  taken.  The  appellant 
is  asking  in  a  collateral  proceeding  instituted 
in  a  court  of  law  that  a  Judgment  previously 
entered  In  a  prior  case  by  the  same  court 
in  a  suit  brought  to  recover  for  the  same  in- 
juries for  the  recovery  of  which  this  suit  Is 
Instituted  be  set  aside  and  annulled.  Tbe 
plaintiff's  remedy  in  this  case  was  dther 
by  motion  to  strike  out  the  Judgment  filed 
in  due  season  In  the  court  in  which  the  Judg- 
ment was  Altered  or  by  a  direct  proceeding 
institnted  in   a  court  of  equity   within   a 


reasonable  time  after  the  discovery  of  the 
facts  which  are  supposed  to  establish  the 
fraud  for  tbe  setting;  aside  and  annulment 
of  the  Judgment.  Instead,  however,  of  pursu- 
ing the  remedy  suggested,  the  plaintiff  wait- 
ed, after  the  discovery  by  her  of  the  alleged 
misrepresentation  and  fraud  of  which  she 
complains,  and  after  such  Imd  been  made 
known  to  her  counsel,  for  nearly  a  year 
when  these  proceedings  were  instituted. 

We  think  the  court  committed  no  error 
in-  granting  the  fourth  prayer.  Entertaining 
tills  view  of  the  case,  it  is  unnecessary  for  us 
to  pass  upon  the  other  questions  raised  up- 
on this  appeal.  We  will  therefore  affirm  tbe 
Judgment  of  tbe  court,  with  costs  to  the  ap- 
pellee. 

Judgment  affirmed,  with  costs  to  tbe  ap- 
pellee. 


SMITH  V.  WARRENPBI/TZ. 
(Court  of  Appeals  of  Maryland.    June  22, 1911.) 

1.  Apfeai,  and  Ebkob  ({  781*)— DismssAi/— 
Moot  Question. 

Where  an  order  directed  an  executrix  not 
to  sell  certain  real  estate  belonging  to  her  testa- 
trix as  advertised  on  February  14,  1911,  but 
to  readrertise  the  property  for  sale  at  a  future 
time,  pursuant  to  a  different  notice,  and  no  sale 
having  been  had  on  February  14,  1911,  the  exec- 
utrix appealed  from  the  order  February  2l8t 
following,  the  appeal  presents  a  moot  ques- 
tion, and  will  be  dismissed. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8122;    Dee.  Dig.  |  781.*] 

2.  AfPEAi.   AND   Brsob   (5   150*)— Right  to 
Appeal— lNTEBEST—E}XECtrTBix. 

Where  an  order  directed  an  executrix  not 
to  sell  certain  real  estate  belonging  to  her  testa- 
trix under  a  specified  advertisement  on  a  speci- 
fied day,  but  to  sell  the  real  estate  under  a 
different  advertisement  at  a  later  date,  the 
executrix  had  no  sufficient  interest  in  resisting 
the  order  to  entitle  her  to  appeal  in  her  repre- 
sentative capacity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IHg.  K  934-946;  Dec.  Dig.  { 
150.*] 

Appeal  from  Orphans'  Court,  Washington 
County. 

Petition  by  Laura  B.  Warrenfeltz  for  an 
order  restraining  Ellen  Gertrude  Smith,  as 
executrix  of  Mary  Ellen  Sprecher,  deceased, 
from  selling  real  estate  belonging  to  her 
testatrix  pursuant  to  a  specified  notice  of 
sale.  From  an  order  granting  the  petition, 
the  executrix  appeals.    Dismissed. 

Argued  before  BOXD,  C.  J.,  and  BRISCOE, 
PEIA.RCE,  BURKE,  PATTISON,  and  UR- 
NER,  JJ. 

H.  F.  Wingert,  for  appellant  Albert  J. 
Long,  for  appellee. 

PEARCE,  J.  Mary  Ellen  Sprecher,  of 
Hagerstown,  Washington  county,  Md.,  died 
In  December,  1910,  and  by  her  last  will  and 
testament  executed  in  October,  1902,  and 
admitted  to  probate  by  the  orphans'  court  of 
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Washington  county  January  6,  1911,  after 
making  certain  bequests  not  necessary  to 
mention  here,  disposed  of  the  residue  of  her 
estate,  as  follows:  She  empowered  and  di- 
rected ber  executor  or  executors  named  in 
said  will  to  sell  and  convey  all  said  rest  and 
residue,  and  out  of  the  proceeds  thereof  she 
bequeathed  In  trust  to  such  trustee  as  a  court 
of  competent  jurisdiction  should  appoint  the 
sum  of  $2,000  to  be  safely  invested  and  re- 
invested, and  the  interest  to  be  paid  semlfin- 
nually  by  said  trustee  to  bei;  husband,  Quin- 
by  A.  Sprecher,  during  his  natural  life,  this 
provision  for  him  being  declared  by  said 
will  to  be  "In  lieu  of  his  legal  share  in  said 
estate,"  and  she  directed  that,  upon  his 
death,  the  said  principal  sum  of  $2,000 
should  be  divided,  one-half  thereof  to  ber 
niece  Laura  E.  Warrenfeltz,  and  one-half  in 
equal  shares  between  Harvey  BUlBworth 
Smith,  Ellen  Gertrude  Smith,  Mary  Louise 
Smith,  and  Ira  Hurless  Smith,  children  of 
Calvin  B.  Smith,  deceased.  AU  the  remain- 
der of  her  estate  she  gave  and  bequeathed  in 
the  same  manner  and  proportions  between 
the  same  persons  to  whom  she  gave  the 
principal  sum  of  $2,000  after  the  death  of 
her  husband;  and  she  appointed  James  P. 
Perry  as  executor  of  said  will,  and,  if  he 
should  die  or  refuse  to  act,  she  appointed 
Harvey  Ellsworth  Smith  and  Ellen  Ger- 
trude Smith  to  be  executors  of  said  wUl, 
with  full  power  to  execute  all  its  provisions. 
The  record  contains  a  copy  of  this  will  as 
the  same  was  admitted  to  probate,  but  it 
does  not  appear  from  the  record  whether 
the  said  James  P.  Ferry,  first  named  as 
executor  of  said  will,  had  died,  or  declined 
to  act,  nor  whether  Harvey  Ellsworth  Smith, 
named  as  executor  with  Ellen  Gertrude 
Smith,  in  event  of  the  death  or  refusal  to 
act  of  James  P.  Perry,  is  also  deceased  or 
bad  refused  to  act;  but  there  is  attached  to 
the  copy  of  the  will  a  certificate  of  the  reg- 
ister of  wills  that  on  January  3,  1011, 
"Ellen  (Jertrude  Smith,  surviving  executrix 
of  Mary  B.  Sprecher,"  made  oath  that  said 
paper  was  the  whole  and  true  will  of  said 
deceased  that  had  come  to  her  bands,  and 
that  she  knew  of  none  other.  Nor  is  there 
in  the  record  any  evidence  of  the  grant  of 
letters  testamentary  to  the  said  Ellen  Ger- 
trude Smith,  but  the  three  Judges  of  the 
orphans'  court  certified  under  their  hands 
that  the  will  was  admitted  to  probate  Jan- 
uary 6,  1911. 

On  February  11,  1911,  Laura  E.  Warren- 
feltz filed  a  petition  In  said  court  alleging 
that  she  was  a  legatee  under  said  will,  and 
filing  with  said  petition  a  copy  of  an  adver- 
tisement of  sale  of  the  real  estate  of  the  de- 
cedent signed  by  Ellen  Gertrude  Smitb  as 
executrix  of  Alary  E.  Sprecher,  giving  no- 
tice that  under  an  order  of  the  orphans' 
court  of  Washington  county  she  would  on 
the  14th  day  of  February,  1011,  between  1 
and  8  o'clock  p.  m.,  in  front  of  the  court- 
house In  Hagerstown,  otter  at  public  sale  a 


tract  of  land  oMitalning  17  acres  and  6 

perches  of  land  witliln  the  corporate  limits 
of  Hagerstown;  the  location  and  improve- 
ments of  the  same  and  the  terms  of  sale 
being  sufficiently  described  therein.  The  ad- 
vertisement contained  tiie  following  clause: 
"This  property  will  be  offered  subject  to  the 
right  of  the  husband  of  said  deceased  to 
renounce  his  legacy  under  ber  will  and  to 
come  in  at  any  time  within  six  months  from 
the  granting  of  letters  of  administration  of 
the  estate  of  the  deceased  and  elect  to  take 
in  lieu  thereof  his  (the  husband's)  estate  for 
life  in  the  property  hereby  ofl^ered  for  sale." 
The  petition  of  the  appellee  alleged  that 
the  above-mentioned  clause  was  calculated 
to  binder  and  prevent  a  propw  and  advan- 
tageous sale  of  said  property,  and  would 
certainly  prevent  the  same  from  bringing 
its  true  value,  and  would  thus  work  to  the 
injury  of  the  appellee  and  others  interest- 
ed in  said  estate,  and  further  alleged  that  the 
surviving  husband  of  the  decedent  bad  no 
life  estate  nor  other  estate  or  Interest  in 
said  property  than  that  provided  for  blm 
by  said  will,  and  tliat  he  had  no  right  to 
come  in  within  six  months  or  any  other 
time  from  the  grant  of  letters  of  adminis- 
tration upon  said  estate,  and  elect  to  take^ 
in  lieu  of  the  estate  or  interest  provided  in 
the  will,  an  estate  for  life  as  stated  in  said 
advertisement  or  any  other  estate  or  inter- 
est in  the  property  so  advertised.  The  pe- 
tition prayed  that  an  order  be  passed  "di- 
recting apd  ordering  the  said  executrix  not 
to  sell  said  real  estate  at  the  time  and  as  so 
advertised,  but  to  readvertise  the  same  for 
sale  at  some  future  time,  and  in  accordance 
with  the  proper  description  of  the  estate 
to  be  sold."  On  the  same  day,  February 
11,  1011,  the  court  passed  an  order  that 
said  executrix  "be  and  she  is  hereby  or- 
dered, directed,  and  required  not  to  sell  the 
real  estate  left  by  the  said  Mary  E.  Sprech- 
er, deceased,  and  which  said  real  estute 
said  executrix  has  advertised  for  sale  on 
February  14,  1911,  on  said  day  and  In  pur- 
suance of  said  advertisement,  and  the  said 
executrix  Is  hereby  ordered,  directed,  and 
required  to  readvertise  said  property  for 
sale  at  some  future  time  in  a  proper  form 
and  manner  and  free  from  the  interests  of 
all  parties  interested  in  said  estate;  and  it 
is  further  ordered  that  a  copy  of  this  or- 
der be  served  upon  the  said  Ellen  Gertrude 
Smith,  executrix,  on  or  before  February  13, 
1911."  From  this  order  the  executrix  ap- 
pealed February  21,  1911,  and  the  appellee 
hns  filed  a  motion  to  dismiss  the  appeal: 
(1)  Because  the  property  was  not  offered  for 
sale  on  February  14,  1911,  but  was  read- 
vertlsed  for  sale  as  directed  by  the  order  of 
February  11th,  on  February  25,  1911,  be- 
fore the  appeal  was  taken,  and  tliat  for  that 
reason  any  order  that  this  court  might  pass 
would  be  nugatory.  (2)  Because,  if  there 
is  any  substantial  question  that  could  be 
raised  on  this  appeal,  the  only  person  affect- 
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ed  thereby  te  tbe  surrlring  hnsband  of  tbe 
decedent,  who  has  not  appealed.  (3)  Be- 
cause the  transcript  does  not  present  to  this 
court  certain  facts  which  were  before  the 
court  below  when  It  passed  the  order  ap- 
pealed from.  The  record  does  not  show  that 
anything  was  before  the  court  when  that 
order  was  passed  except  the  will  of  the  tes- 
tatrix, the  petition  of  the  appellee,  and  a 
copy  of  the  adrertlsement,  but  the  motion  to 
dismiss  the  appeal  states  that  the  court  had 
before  It  when  the  order  was  passed  the 
land  records  end  marriage  records  In  the 
office  of  the  clerk  of  the  circuit  court  for 
Washington  county,  and  the  records  In  the 
office  of  the  register  of  wills  of  said  coun- 
ty, which  records  showed  the  following 
facts:  (1)  That  the  real  estate  advertised 
to  he  sold,  and  of  which  Mary  K.  Sprecber 
died  seised,  was  acquired  by  her  in  fee 
nmide  before  her  marriage  by  deed  dated 
April  28,  1874.  (2)  That  she  was  married 
to  her  hnsband.  Qulnby  A.  Sprecher,  April 
23,  1878.  (3)  That  she  died  without  Issue, 
leaving  a  will  disposing  of  this  real  estate. 

There  are  two  Imperative  reasons  for  the 
dismissal  of  this  appeal: 

[1]  First.  The  property  not  having  been  of- 
fered for  sale  on  February  14th  under  the 
adrertisement  mentioned,  and  that  day  be- 
ing long  i>a8t,  there  Is  no  practical  or  sub- 
stantial question  presented  by  tbe  ai^>eal, 
and  If  tbe  order  forbidding  such  sale  were 
DOW  reversed  on  the  ground  that  the  court 
had  no  jurisdiction  to  pass  it,  or  on  any 
other  ground,  such  decree  of  reversal  would 
be  idle  and  nugatory.  Courts  will  never 
order  any  action  which  would  be  nugatory. 
If  takNi.  This  principle  finds  its  most  fre- 
quent illustration  where  the  writ  of  injunc- 
tion or  mandamus  is  sought  when  too  late 
to  restrain  in  the  one  case  or  to  perform  in 
tbe  oth^,  but  it  is  applicable  in  any  form  of 
proceeding  where  the  action  prayed  must  be 
unavailing.  Wells  v.  Hyattsvllle,  77  Md. 
142,  26  Atl.  357,  20  L.  R.  A.  89;  Syfer  v. 
Spmce,  103  Md.  «8,  63  AU.  256.  In  the  lat- 
ter case  the  appellant  sought  an  mjunction 
to  restrain  the  bond  of  undertakers  from  re- 
voking bis  license,  which  expired  April  30, 
1905,  and  in  May,  1905,  the  bill  was  dis- 
mlssed.  On  appeal  this  court  said:  "Hav- 
ing expired  by  operation  of  law,  it  could  not 
be  revived  by  any  action  of  the  court  •  ♦  ♦ 
Tbe  appellant  was  entitled  to  a  reversal  of 
tbe  license  upon  complying  with  the  require- 
ments of  the  statute,  and  this  the  appellee 
WTs  in  its  brief  was  actually  done  and  the 
license  renewed.  There  is  therefore  no  sub- 
stantial question  In  this  case  to  be  passed 


upon,  and  a  decree  to  restrain  the  board 
would  be  nugatory.  The  api)eal  will  be  dis- 
missed." So,  in  this  case,  the  appellant  is 
entitled  to  readvertlse  and  sell,  as  directed 
in  the  will,  and  the  order  appealed  from  rec- 
ognizes this  right  and  provides  for  its  ex- 
ercise, and  the  motion  to  dismiss  states  she 
has  readvertised.  It  cannot  be  doubted  if 
this  property  had  been  actually  sold  under 
the  advertisement  mentioned,  and  npon  re- 
porting said  sale  it  had  been  made  to  ap- 
pear upon  exceptions  thereto  that  the  ques- 
tion raised  by  the  advertisement  as  to  the 
husband's  interest  In  the  property  had  pre- 
vented a  sale  for  a  fair  price,  that  the  court 
would  have  sustained  such  exceptions,  and 
would  have  ordered  a  resale  under  a  prop- 
er advertisement.  If  this  be  so,  we  should 
be  slow  to  hold  that  -the  court  had  not  Ju- 
risdiction to  pass  the  order  in  tills  case, 
when  Informed  as  they  were  by  the  petition 
of  the  appellee,  and  the  accompanying  copy 
of  the  advertisement,  of  the  obvious  inju- 
rious effect  of  attempting  to  sell  in  that 
manner. 

[2]  Second.  But,  apart  from  the  ground 
Just  stated,  in  order  to  justify  a  reversal  of 
this  order,  the  appellant  must  appear  to 
have  a  standing  in  court  and  to  have  been 
injured  by  the  order  appealed  from.  She 
has  appealed  only  in  her  capacity  as  execu- 
trix. In  that  capacity,  as  was  said  In 
Johns  V.  Caldwell,  60  Md.  262,  "she  had  no 
interest  in  resisting  the  order,  and  no  right 
to  refuse  to  obey  it.  She  is  not  a  party 
aggrieved  by  its  passage,  and  from  such  en 
order  she  has  no  right  to  ai^>eal."  And  to 
the  same  effect  is  Grablll  v.  Flummer,  95 
Md.  60,  61  Atl.  823.  It  is  true  that  the  ap- 
pellant is  also  a  legatee  under  the  will,  and 
as  such  has  an  Interest  in  tbe  proceeds  of 
sale  of  said  real  estate,  but  tbe  order  ap- 
pealed from  could  not  aggrieve  her  because 
it  operated  beneficially  for  all  the  legatees 
in  preventing  a  sale  under  circumstances 
which  must  necessarily  have  depressed  the 
price  of  the  property.  We  were  requested 
by  the  appellant  to  express  our  views  as  to 
the  interest  or  estate  of  the  husband  in  this 
property  upon  the  death  of  his  wife,  but, 
as  we  iMive  already  stated,  tbe  facts  nec- 
essary to  enable  us  to  do  this  are  not  em- 
braced in  the  record,  and  anything  we 
might  say  npon  that  subject  would  be  mere 
advice  and  would  be  exclusive  upon  no  one. 
We  must  therefore  decline  this  request.  For 
the  reasons  stated,  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed,  with  costs  to  the  ap- 
ptfleeu 
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RUSHE  et  aL  t.  MATOB  AND  COMMON 

COUNCIL  OF  TOWN  OP  HYATTS- 

VILLE  et  al. 

(Court  of  Appeals  of  Maryland.   June  23,  1911.) 

1.  Municipal  Cobpoeations  (S  994*)— Ultba 
Vibes  Acts — Injunction  by  Taxpater. 

A  municipal  taxpayer  can  enjoin  negotia- 
tion of  an  ultra  vires  loan  by  the  corporation. 
[Eld.    Note. — For   other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  {  2162;    Dec.  Dig.  I 
994.»] 

2.  Municipal  Cobpoeations  (|  67*)— Powebs 

— SCOPB.      % 

Municipal  corporations  have  only  such 
powers  as  are  granted  by  the  Constitution  or 
statutes  expressly  or  by  fur  and  reasonable  con- 
struction. 

[Ed.  Note. — For  other  cases,  see  Munic^al 
Corporations,  Cent  Dig.  S  144 ;  Dec.  Dig. 
8  5f.*] 

3.  Municipal  Cobpobations  (§  57*)— Powebs 
—Scope. 

Any  reasonable  doubt  as  to  the  existence 
of  municipal  power  must  be  resolved  agains't 
the  corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,    Cent    Dig.    §    144;     Dec.    Dig. 

4.  Municipal  Cobpobations  (|  868*)  —  Cua- 

BENT  KEVENUE8— POWEB  TO  BOBBOW  MONET. 

Under  Hyattsville  Charter  (Acta  1908,  c. 
79)  §§  2,  28,  authorizing  the  town  to  purchase 
property  and  to  erect  buildings,  and  under  sec- 
tion 25  prohibiting  expenditures  in  excess  of 
current  revenues  except  as  provided  in  section 
17,  the  town  authorities  cannot  issue  notes  or 
other  evidence  of  indebtedness  for  loans  to  pur- 
chase land  and  erect  a  municiiial  building 
thereon. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CJent  Dig.  §§  1824r-1827:  Dec. 
Dig.  {  863.*] 

Appeal  from  Circuit  Court,  Prince  George's 
County;   FiUmore  Beall,  Judge. 

Action  by  J.  Frank  Rushe  and  another 
against  the  Mayor  and  Common  Council  of 
tlie  Town  of  Hyattsville  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Beversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BBIS- 
COE,  PEARCE,  BURKE,  PATTISON,  UB- 
NEB,  and  STOCKBRIDGE,  JJ. 

Charles  Benedict  Calvert  and  James  C. 
Bogers,  for  appellants.  Vincent  A.  Sheehy, 
for  appellees. 

BURKE,  J.  This  suit  was  Instituted  to 
'test  the  validity  of  two  ordinances  of  the 
mayor  and  common  council  of  Hyattsville,  a 
municipal  corporation.  One  ordinance  au- 
thorized, emiMwered,  and  directed  the  corpo- 
ration to  contract  with  Hillary  T.  Willis  for 
the  purchase  of  a  lot  of  land  on  the  terms 
and  conditions  set  forth  in  the  ordinance, 
"and  in  the  name  and  under  the  seal  of  the 
mayor  and  common  council  of  Hyattsville 
to  make,  execute  and  deliver  such  promissory 
notes,  bonds  and  other  evidences  of  indebted- 
ness, mortgages  or  deeds  of  trust  as  may  be 
requisite  and  necessary  to  secure  the  pay- 


ment of  the  purchase  money  aforesaid,"  eta 
The  ordinance  authorised  the  purchase  of 
the  lot  for  $1,000,  payable  in  five  years,  with 
interest  at  6  per  cent,  per  annum,  payable 
half  yearly,  the  purchase  price  to  be  repre- 
sented by  the  promissory  note,  bond,  or  otli- 
er  evidence  of  Indebtedness  of  the  corpora- 
tion, and  secured  by  a  second  mortgage  or 
deed  of  trust  on  the  lot.  The  other  ordinance 
authorized  the  municipal  corporation  to  Iwr- 
row  the  sum  of  $3,000  from  the  Hyattsville 
Building  Association  to  be  applied  to  the 
erection  and  construction  of  a  suitable  build- 
ing upon  the  lot  to  be  used  as  a  town  ball 
and  quarters  for  the  fire  department  and 
other  municipal  purposes.  The  ordinance 
provided  that  the  amount  borrowed  should 
"be  represented  by  the  bond,  note,  or  other 
evidence  of  Indebtedness  of  the  mayor  and 
common  council  of  Hyattsville  as  may  be  re- 
quired by  the  constitution  and  by-laws  of 
said  association,  and  the  repayment  thereof 
secured  by  a  first  deed  of  trust  or  mortgage" 
on  the  lot  described  In  the  ordinance. 

The  appellants  are  residents  and  taxxwy- 
ers  of  the  town  of  Hyattsville,  and  filed  the 
bill  in  this  case  in  which  they  prayed: 

(1)  That  the  said  the  mayor  and  common 
council  of  Hyattsville,  its  agents,  servants, 
and  employes,  and  the  said  William  P.  Ma- 
gruder,  as  mayor,  and  George  Hodges  Carr, 
as  clerk  thereof,  they  and  each  of  them,  may 
be  enjoined  from  purchasing  said  lot  from 
the  said  Hillary  T.  Willis  or  from  any  one 
else,  upon  the  terms  stated,  or  contract  for 
the  purchase  of  the  lot  aforesaid,  or  issue 
any  note  or  give  said  mortgage,  or  from 
doing  anything  tise  as  provided  by  said  or- 
dinance as  aforesaid. 

(2)  That  the  said  the  mayor  and  common 
council  of  Hyattsville,  its  agents,  servants, 
and  employes,  and  William  P.  Magruder,  as 
mayor,  and  Gleorge  Hodges  Carr,  as  clerk 
thereof,  they  and  each  of  them  may  be  ea- 
jolned  from  negotiating  said  loan  and  from 
contracting  or  issuing  any  bond,  note,  or  otb- 
er  evidence  of  Indebtedness,  or  executing  said 
mortgage  to  the  Hyattsville  Building  Associa- 
tion, or  to  any  one  else  for  the  said  sum  of 
$3,000,  or  for  any  other  sum  upon  the  tenns 
and  conditions  mentioned  or  of  doing  any- 
thing el^e  as  provided  by  said  ordinance  as 
aforesaid. 

The  ground  upon  which  this  relief  is  asked 
is  stated  in  the  thirteenth  paragraph  of  the 
bill  as  follows:  "That  the  aforesaid  ordi- 
nances provide  for  acts  and  contracts  that 
are  illegal,  and  the  ordinances  themselves 
are  beyond  the  power  and  authority  of  the 
said  the  mayor  and  common  council  of  Hy- 
attsville, and  the  said  mayor  and  clerk  there- 
of, and  are  illegal  and  void,  and  the  said 
the  mayor  and  common  council  of  Hyatts- 
ville having  by  ordinances  aforesaid  provided 
that  said  illegal  acts  are  to  be  done,  and  in- 
structed the  said  William  P.  Magruder  aa 
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mayor  and  George  Hodges  Carr  as  clerk  of 
said  town  to  negotiate  said  loans,  execute 
said  note,  contract  for  said  Indebtedness,  and 
execute  said  mortgages  aforesaid,  and  tbelr 
execution  or  enforcement  will  work  great 
damage  and  Injury  to  tbe  plaintiff  and  tbe 
other  taxpayers  of  tbe  said  town  of  Hyatts- 
Tflle."  An  answer  was  filed  by  the  corpora- 
tion, and  the  case  was  beard  in  the  lower 
court  upon  bUl  and  answer.  The  court  de- 
nied tbe  injunction,  and  from  this  order  the 
plaintiffs  have  appealed. 

It  is  quite  erident,  we  think,  that  the  pur- 
pose of  the  corporation  In  the  passage  of  the 
two  ordinances  was  to  borrow  money  with 
which  to  pay  for  the  lot  and  the  erection  of 
the  building  referred  to  therein.  It  Is  Im- 
portant to  bear  In  mind  t{ie  precise  question 
we  are  dealing  with.  It  is  not  as  to  whether 
the  mayor  and  common  council  of  Hyatts- 
Tllle  has  power  to  purchase  this  lot  and  to 
erect  the  building  provided  for  in  the  ordi- 
nance ;  but  whether  it  has  the  power  to  bor- 
row the  money  for  those  purposes  by  the  Is- 
sue of  the  obligations  of  the  character  men- 
tioned In  the  ordinances  to  be  repaid  out  of 
future  lery  upon  the  property  of  the  resi- 
dents of  the  corporation.  Confessedly  it  has 
no  such  power  unless  It  be  granted  by  its 
charter.  The  ultimate  inquiry  is  whether  by 
a  true  construction  of  the  charter  of  the  ap- 
pellee corporation  It  has  the  power  to  do  the 
things  which  are  complained  of  in  this  case. 

[1]  If  the  ordinances  are  ultra  vires,  the 
right  of  tbe  complainants  as  taxpayers  to 
maintain  the  blU  la  beyond  question.  This 
has  been  settled  by  numerous  decisions  In 
this  state.  Mayor  &  City  Council  v.  GUI,  31 
Md.  375 :  Packard  v.  Hayes,  94  Md.  233,  51 
Atl.  32;  Christmas  v.  Warfleld,  105  Md.  530, 
66  Atl.  491,  and  other  cases.  In  the  case  of 
the  Mayor  &  City  Council  v.  Gill,  supra,  this 
court  said:  "In  this  state  the  courts  have 
always  maintained  with  jealous  vigilance  the 
restraints  and  limitations  Imposed  by  law 
upon  the  exercise  of  power  by  municipal  and 
other  corporations;  and  have  not  hesitated 
to  exercise  their  rightful  jurisdiction  for  the 
purpose  of  restraining  them  within  the  limits 
of  their  lawful  authority,  and  of  protecting 
the  citizens  from  the  consequences  of  their 
unauthorized  or  Illegal  acts." 

[2]  It  IB  settled  by  all  of  the  authorities 
that  municipal  corporations  have  only  such 
powers  as  are  granted  to  them  by  the  Consti- 
tution or  statutes,  either  expressly  or  by  fair 
and  reasonable  construction.  The  following 
statement  from  1  Dillon  on  Mun.  Corp.  (4th 
Ed.)  I  80,  Is  supported  by  practically  an 
unbroken  line  of  decisions:  "It  is  a  general 
and  undisputed  proposition  of  law  that  a  mn- 
aldpal  corporation  possesses  and  can  exercise 
tbe  following  powers  and  no  others:  First. 
Those  granted  In  express  words.  Second. 
Those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted. 
Third.  Those  essential  to  the  declared  ob- 


jects and  purposes  of  the  corporation,  not 
simply  convenient,  but  indispensable."  See^ 
also,  cases  of  St.  Marys  Industrial  School  v. 
Brown,  45  Md.  381;  Baltimore  City  v.  Bond, 
104  Md.  590,  65  Atl.  318;  Revell  v.  Annapo- 
lis, 81  Md.  9,  31  Atl.  695;  Mlntum  ▼.  Larue, 
23  How.  436,  16  L.  Bd.  574. 

[3]  It  is  equally  well  settled  that  any  fair 
and  reasona'ble  doubt  as  to  the  existence 
of  the  power  attempted  to  be  exercised  must 
be  resolved  against  the  corporation,  cmd  in 
srch  case  the  power  must  be  doiled.  In  1 
Billon  on  Mun.  Corp.  |  117,  the  author  says: 
"It  is  perhaps  settled  law  In  this  country 
that  private  corporations,  organized  for  pe- 
cuniary profit,  have,  In  the  absence  of  spe- 
cial limitation  or  restriction,  an  Implied  or 
Incidental  authority  to  borrow  money  for 
their  legitimate  purposes,  and  to  give  ne- 
gotiable obligations  for  its  repayment  The 
question  of  the  Incidental  authority  of  mu- 
nicipal corporations  to  borrow  money  has 
not  been  so  thoroughly  considered  and  so 
often  decided  as  to  be  entirely  closed  to 
controversy.  In  view  of  the  legislative 
practice  to  confer,  In  terms,  all  powers  so 
Important  as  this,  the  dangerous  nature  of 
this  power  by  reason  of  the  temptations  It 
holds  out  to  incur  needless  debts  and  to 
make  extravagant  expenditures,  and  the 
facilities  it  ofTers  for  fraud,  and  the  set- 
tled and  salutary  doctrine  that  such  corpor- 
ations have  no  powers  but  such  as  are  ex- 
pressly conferred,  and  those  which  are  nec- 
essary to  effect  the  objects  of  the  corpora- 
tion, and  those  which  are  incidental  to  the 
express  grants,  the  author,  where  the  legis- 
lative will  Is  wholly  silent.  Is  strongly  In- 
clined to  deny  the  existence  of  «  general 
implied  or  incidental  power  to  borrow  mon- 
ey. But  It  must  be  admitted  that  down  to 
the  present  time  a  majority  of  the  express- 
ed adjudications  on  tbe  subject  favor  tbe 
contrary  opinion."  It  is  stated  in  Luther 
V.  Wheeler,  73  S.  C.  83,  62  S.  B.  874,  4  L.  E. 
A.  (N.  S.)  746,  6  Am.  &  Eng.  Ann.  Cas.  760, 
that  "on  tbe  question  whether  a  municipal 
corporation  has  or  has  not,  In  the  absence 
of  an  express  grant,  power  to  borrow  mon- 
ey to  make  public  improvements,  the  deci- 
sions are  In  direct  conflict  Probably  in 
the  majority  of  jurisdictions  it  is  held.  In 
conformity  with  the  rule  announced  in  the 
leading  case  of  Nashville  v.  Ray,  19  Wall. 
475  [22  L.  Ed.  164],  that  the  power  to  bor- 
row money  does  not  belong  to  a  municipal 
corporation  as  an  Incident  of  its  creation, 
but  that  it  exists  only  when  conferred  by 
expressed  legislative  grant,  or  by  force  of 
legislative  investment  of  power  coupled 
with  tbe  Imposition  of  duties  which  are 
Incapable  of  exercise  and  performance  with- 
out the  borrowing  of  money."  In  Luther 
et  al.  V.  Wheeler  et  al.,  73  S.  a  83,  52  S. 
E.  874,  4  L.  B.  A.  (N.  S.)  746,  the  court  said: 
"The  power  to  borrow  money  is  not  a  nec- 
essary incident  of  municipal  life,  and  hence 
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does  not  exist  unless  expressly  given,  or 
unless  some  duties  are  imposed  or  powers 
conferred  on  tiie  corporation  which  mani- 
festly could  not  be  exercised  at  all  with- 
out borrowing  money.  The  two  leading  cas- 
es on  the  subject  are  Nashville  v.  Ray,  19 
Wall.  468,  22  L.  Ed.  164,  and  Swackhammer 
V.  Hackettstown,  37  N.  J.  Law.  101.  Au- 
thorities to  the  same  effect  will  be  found 
collected  in  8  Rose's  Notes,  453;  Note  to 
Jones  T.  Camden,  44  S.  C.  310,  23  S.  E.  141, 
51  Am.  St  R^.  828;  Wells  r.  SaUna,  119 
N.  Y.  280,  23  N.  K  870,  7  L.  R.  A.  759;  Al- 
len y.  La  Fayette,  89  Ala.  641,  8  South.  30, 
9  L.  R.  A.  497;  1  Dillon  on  Munic.  Corp. 
f  125,  1,  and  section  507a;  20  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1143.  A  contrary 
view  was  taken  in  a  number  of  the  earlier 
cases  cited  in  1  Dillon  on  Munic  Corp.  { 
118,  and  by  some  of  the  Justices  of  the  Su- 
preme Court  of  the  United  States  in  Nash- 
ville V.  Ray,  supra.  There  Is  now,  however, 
little,  If  any,  judicial  dissent  from  the  view 
that  municipal  corporations  are  not  the 
general  fiscal  agents  of  the  corporation  with 
the  implied  power  to  borrow  money  for 
corporate  purposes.  This  conviction  of  the 
courts  has  been  greatly  strengthened  by 
the  disasters  which  have  befallen  so  many 
communities  growing  out  of  the  negligent 
and  fraudulent  misappropriation  of  money 
borrowed  by  counties,  cities,  and  towns." 
These  principles  ore  in  accord  with  the  views 
expressed  by  Judge  Dillon,  and  we  think 
they  are  the  principles  which  should  con- 
trol this  case.  They  are  less  liable  to  lead 
to  the  needless  creation  of  debts  and  extrav- 
agant expenditure  than  those  contended 
fdr  by  the  appellee,  although  the  position 
taken  by  the  appellee  has  the  support  of 
courts  of  high  authority. 

[4]  It  is  conceded  that  there  is  no  express 
authority  conferred  upon  the  corporation 
to  borrow  money  for  the  purposes  stated  in 
the  ordinances.  Nor  is  there  any  duty  im- 
posed upon  it  to  purchase  the  lot,  or  to 
erect  the  proposed  building.  By  sections 
2  and  28  of  the  charter  of  the  town  of  Hy- 
attsville  (Acta  1908,  c.  70),  the  municipality 
is  authorized  "to  purchase  and  hold  real, 
personal,  and  mixed  property,  and  sell  and 
dispose  of  the  same  for  the  benefit  of  the 
town,"  and  "to  purchase  and  hold  said  prop- 
erty, real,  personal,  and  mixed  for  town 
purposes,  and  dispose  of  the  same  for  the 
benefit  of  said  town,  and  may  erect  suitable 
buildings."  It  was  upon  these  provisions 
of  the  charter  that  the  court  below  implied 
the  power  in  the  defendant  corporation  to 
pass  the  ordinances  in  this  case.  We  can- 
not concur  in  this  view.  The  power  to  bor- 
row money  and  to  Issue  the  notes  or  obliga- 
tions of  tiie  corporation  to  be  paid  out  of 
future  levies  cannot  be  implied   from   the 


mere  authority  to  purchase  property  and 
erect  public  buildings.  In  1  Dillon  on 
Munic.  Corp.  {  125,  it  is  said:  "The  power 
to  borrow  money  as  a  means  of  raising  a 
fond  to  make  future  local  improvements,  or 
to  carry  on  the  ordinary  operations  of  the 
municipality,  cannot  be  implied  from  the 
mere  authority  to  make  such  Improvements 
or  from  the  usual  grant  of  municipal  pow- 
er. These  contemplate  that  the  expense  of 
the  execution  of  the  ordinary  municipal 
powers  shall  be  met  by  the  revenue  derived 
year  by  year  from  taxation."  Moreover, 
we  think  it  reasonably  clear  from  sections 
17  and  25  of  the  charter  that  the  Legisla- 
ture did  not  intend  that  the  appellee  should 
have  the  power  to  borrow  money,  except 
for  the  specific  purposes  mentioned  in  sec- 
tion 26.  That  section  provides  that  "the 
mayor  and  common  council  shall  not  expend 
or  contract  to  expend  in  any  one  fiscal  year 
more  money  than  the  amount  receivable 
from  taxes  and  other  sources  during  that 
year  except  as  provided  in  section  17,"  which 
section  expressly  limits  the  tax  rate  for  ail 
purposes,  but  contains  the  provision  that, 
"in  the  event  of  an  emergency  arising  which 
could  not  have  been  reasonably  anticipated 
at  the  time  of  making  the  annual  levy  by 
the  mayor  and  common  council  and  demand- 
ing the  immediate  raising  of  money  in  ex- 
cess of  the  town's  revenue,  the  mayor  and 
common  council  shall  have  power  by  ordi- 
nance to  provide  for  an  additional  tax  levy," 
but  such  ordinance,  however,  must  be  sub- 
mitted to  the  voters  of  the  town,  and  be 
approved  by  a  majority  vote,  before  such 
additional  levy  can  be  made.  Section  25 
further  provides:  "That  the  present  mayor 
and  common  council  may  authorize  the  obli- 
gations of  the  town  to  be  Issued  to  an 
amount  not  exceeding  two  thousand  dollars, 
and  payable  and  renewable  at  such  time.s 
as  may  be  agreed  upon  by  said  mayor  and 
common  council  or  the  council,  provided 
for  by  this  act,  to  the  extent  of  not  ex- 
ceeding two  thousand  dollars,  to  cover  ex- 
isting deficiencies  in  the  town  revenue,  and 
may  also  purchase  on  installments  to  be 
agreed  upon  between  the  mayor  and  com- 
mon council  and  the  vendors,  meters  neces- 
sary to  regulate  the  flow  of  water  to  each 
consumer,  the  indebtedness  therefor  not 
to  exceed  three  thousand  dollars."  These 
provisions  of  the  charter  manifest  a  clear 
Intention  to  restrict  the  taxing  power  of 
the  appellee,  and  to  deny  it  the  power  to 
borrow  money  except  in  the  two  instances 
mentioned. 

The  order  appealed  from  will  be  revers- 
ed, and  the  case  remanded  in  order  that  the 
injimction  prayed  for  may   be  granted. 

Order  reversed,  with  costs  to  the  appel- 
lants above  and  below,  and  cause  remanded. 
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JOFFE  &  MANKOWITZ  v.  NIAGARA 
INS.  CO. 

(Court  of  Appeals  of  Maryland.    June  23,  1911.) 

1.  IirSDSANCE    (5    335*)— FiBE    POUCT— IBON- 

Safk  Clause— "Open  fob  Business." 
Where  a  store  containing  insured's  fiztnres 
and  stock  was  locked  for  a  half  hour  at  noon 
while  the  persons  in  charge  were  at  lunch,  and 
duiing  that  time  the  property  was  destroyed  by 
fire,  the  store  was  not  then  "open  for  business," 
vithin  a  provision  of  the  iron-safe  clause  in 
the  policy,  requiring  that  assured  shall  keep  his 
books  and  inventory  locked  in  a  fireproof  safe 
when  the  building  is  not  actually  open  for  busi- 
ness, or  in  some  place  not  exposed  to  a  fire 
vhich  would  destroy  the  building. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  853  :   Dec.  Dig.  |  335.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  p.  4986.] 

2.  Iksdsakcb  ({  335*)— Ibon- Sate  Olauss— 
PsoTECTiON  or  Books. 

Where  a  policy  provided  that  the  breach  of 
the  iron-safe  clause  should  avoid  the  policy,  a 
mere  failure  of  assured  to  produpe  the  books 
after  the  fire  would  not  necessarily  bar  a  re- 
covery, if.  in  good  faith,  he  placed  the  books  in 
a  safe  which  he  believed  to  be  fireproof,  or  in 
come  place  which  he  had  a  right  to  believe  was 
not  exposed  to  a  fire  which  would  destroy  the 
building. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  (  853;  Dec.  Dig.  $  335.*] 

3.  INSITBANCE   ({   335*)— PiBE   POUCT— ENTIBE 

PoLicT— Ibon-Safe     Clause— Bbeach—Ev- 
racT. 

A  policy  insuring  a  stock  of  goods,  as  well 

IS  fixtures,    was  entire  and   not   divisible,   so 

that,  where  insured  was  unable  to  enforce  it  as 

to  the  stock  because  of  a  violation  of  an  iron- 

i        safe  clause  contained  therein,  he  could  not  en- 

I        (orce  it  as  to  the  fixtures. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
I        Cent.  Dig.  U  702,"  S53;  Dec.  Dig.  t  335.»] 

Appeal  from  Baltlniore  City  Conrt;  Thos. 
Ireland  Elliott,  Judge. 

Action  by  Joffe  &  Mankowitz  against  the 
Niagara  Insurance  Company.  Judgment  for 
defendant,  and  plaintiffs  appeal.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  BURKE,  PATTISON,  URN- 
ER,  and  STOCKBRIDOE,  JJ. 

George  R.  Oalther,  for  appellants.  W. 
Calvin  Chestnut,  for  appellee. 

BOTD,  C.  3.  The  appellants  sued  the  ap- 
pellee on  a  policy  of  Insurance  which  Includ- 
ed what  is  known  as  the  Iron-safe  clause. 
At  the  conclusion  of  the  case,  the  conrt 
refused  two  prayers  offered  by  the  plaln- 
tifb,  and  granted  two,  instructing  the  Jury  to 
render  a  verdict  for  the  defendant  The 
rnlings  on  those  prayers  present  the  only 
qnestions   for  our  consideration. 

The  appellants  were  engaged  In  the  milli- 
nery business,  trimming  hats  and  selling 
them.  They  had  been  on  High  street.  In  Bal- 
timore city,  buit,  on  the  23d  of  January, 
1909,  moved  to  Baltimore  street,  where  they 
still  were  at  the  time  of  the  flre  at  which 
the  loss  occurred,  November  20,  1909.     The 


policy  of  Insurance  was  for  the  term  of  one 
year  from  the  22d  of  September,  1909,  being 
for  $1,000  on  the  stock  of  merchandise  and 
$200  on  the  furniture  and  fixtures.  The 
business  was  run  by  Mrs.  Mankowitz,  the 
wife  of  one,  and  Miss  Joffe,  the  daughter 
of  the  other,  appellant.  Miss  Joffe  was  ab- 
sent the  day  of  the  flre  by  reason  of  illness, 
and  Mrs.  Mankowitz  and  a  Miss  Rosen,  who 
was  employed  to  trim  hats,  were  at  the 
store  on  that  day.  Mr.  Mankowitz  was  a 
tailor,  but  he  kept  the  books,  paid  the  bills, 
etc.,  for  the  niilliuery  business,  going  to  the 
store  every  night  and  at  other  times  when 
be  was  not  engaged  in  his  regular  occupa- 
tion. He  was  not  working  the  day  of  the 
flre,  but  some  time  before  It  started  he  had 
left  the  millinery  store  to  pay  a  bill  which 
was  due.  When  Miss  Joffe  was  there,  it  was 
her  custom  to  go  to  dinner  at  12  o'clock  and 
return  at  half  past  12,  and  then  Mrs.  Man- 
kowitz would  go;  but  as  Miss  Joffe  was 
not  there  on  November  26,  1909,  Mrs.  Man- 
kowitz and  Miss  Rosen  left  for  dinner  at 
the  same  time — 12  o'clock.  Mrs.  Mankowitz 
went  to  her  brother-in-law's,  which  was  near 
the  store,  and  only  intended  to  be  away  20 
minutes  or  half  an  hour.  She  locked  the 
store  door,  and  while  she  was  at  luncheon 
heard  an  alarm  of  flre,  and  upon  going  out 
on  the  street  found  It  was  at  tbeir  store. 
After  the  flre  was  discovered,  a  neighbor 
broke  the  door  open,  but  the  8to<^  of  goods 
was  practically  mined  by  flre  and  water, 
and  the  fixtures  were  very  much  injured. 

By  the  flrst  pirayer  granted,  the  jury  was 
Instructed  "that  it  appears  from  the  plain- 
tiffs' own  evidence  that  they  failed  to  com- 
ply with  the  provision  of  the  policy  sued  on, 
known  as  the  iron-safe  clause,"  and  by  the 
second  "that  It  appears  from  the  plaintiffs' 
own  evidence  that  tire  plaintiffs  did  not  keep 
the  books  required  by  the  condition  of  the 
policy."  Each  of  them  concluded  with  an  In- 
struction that  the  verdict  must  be  for  the 
defendant 

The  clause  In  this  policy  relied  on  was  as 
follows:  "Iron-Safe  Clause.  Warranty  to 
Keep  Books  and  Inventories,  and  to  Pro- 
duce Them  In  Case  of  Loss.  The  following 
covenant  and  warranty  is  hereby  made  a 
part  of  this  policy:  Ist  The  assured  will 
take  a  complete  Itemized  Inventory  of  stock 
on  hand  at  least  once  In  each  calendar  year, 
and  unless  such  inventory  has  been  taken 
within  twelve  calendar  months  prior  to  the 
date  of  this  policy,  one  shall  be  taken  in 
detail  within  30  days  of  Issuance  of  this  pol- 
icy, or  this  policy  shall  be  null  and  void  from 
such  date,  and  upon  demand  of  the  assured 
the  unearned  premium  from  such  date  shall  be 
returned.  2nd.  The  assured  will  keep  a  set 
of  books,  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  business  transact- 
ed. Including  all  purchases,  sales  and  ship- 
ments, both  for  cash  and  credit,  from  date 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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of  Inventory  as  provided  for  In  the  first  sec- 
tion of  this  clause  and  daring  the  continuance 
of  this  policy.  3rd.  The  a^ured  will  keep 
such  books  and  inventory  and  also  the  last 
preceding  Inventory,  if  such  has  been  taken, 
securely  locked  In  a  fireproof  safe  at  night, 
and  at  all  times  when  the  building  mention- 
ed In  this  policy  is  not  actually  open  for 
business,  or  failing  In  this,  the  assured  will 
keep  such  books  and  inventories  in  some 
place  not  exposed  to  a  fire  which  would  de- 
stroy the  aforesaid  building.  In  the  event  of 
failure  to  produce  such  set  of  books  and  in- 
ventories for  the  inspection  of  this  Company, 
this  policy  shall  become  null  and  void,  and 
such  failure  shall  constitute  a  perpetual  bar 
to  any  recovery  thereon." 

Mr.  Mankowltz  admitted  that  they  did 
not  have  a  safe,  but  testified  that  every 
night  he  carried  such  books  as  they  had  to 
his  brother's  store,  which,  according  to  his 
evidence,  was  about  six  or  seven  houses 
away,  and  according  to  that  of  his  brother 
was  about  ten  houses,  from  the  one  in  which 
the  fire  occurred.  He  arranged  with  his 
brother  that  the  books  were  to  be  taken  to 
the  letter's  store  every  night,  when  the  plain- 
tiffs' store  was  closed,  and  then  taken  back 
in  the  morning.  They  were  kept  in  a  drawer 
In  the  brother's  store,  as  the  latter's  safe 
was  already  full.  On  the  morning  of  the 
fire,  Mr.  Mankowltz  got  the  books  and  took 
them  to  the  store. 

[11  We  do  not  understand  the  appellee  to 
claim  that  the  plaintiffs  could  not  keep  the 
books  at  the  brother's,  as  they  were  kept 
there,  but  the  important  question  is  whether 
the  store  was  actually  open  for  business  at 
the  time  of  the  fire,  within  the  meaning  of 
the  policy.  As  the  books  and  inventory 
were  not  kept  in  a  safe,  it  was  undoubtedly 
the  duty  of  the  plaintiffs  to  keep  them  in 
some  place,  not  exposed  to  a  fire  which 
would  destroy  the  building,  at  night,  and 
at  all  times  when  the  building  was  not  actu- 
ally open  for  business.  It  cannot  be  doubted 
that  in  a  literal  sense  the  building  was 
not  actually  open  for  business  when  the 
fire  occurred,  and  it  would  seem  to  be  equal- 
ly clear  that  if  it  bad  been  open  the  proba- 
bilities are  that  the  fire  would  not  have 
been  so  disastrous  (if  it  had  occurred  at  all), 
and,  at  any  rate,  the  books  would  have  been 
easily  saved.  They  are  thus  described  In 
the  testimony:  "Three  of  them  were  small 
books  of  the  size  of  the  one  produced,  and 
one  was  a  200-page  ledger ;  the  book  produc- 
ed was  a  book  about  twelve  inches  long  by 
four  inches  wide  by  three-quarters  of  an 
inch  thick,  weighing  about  six  ounces.  The 
ledger  was  a  little  wider  and  a  little  thick- 
er." An  inventory,  made  Just  before  they 
moved  to  Baltimore  street,  was  in  one  of  the 
books.  All  but  one  of  them  was  totally  de- 
stroyed by  the  fire,  and  that  was  what  Mr. 
Mankowltz  called  "the  sales  book."  They 
could  by  reason  of  their  size  veir  easily 


have  been  taken  to  his  brother's  when  Mrs. 
Mankowltz  went  there  to  dinner. 

It  is  true  that  she  only  expected  to  be  ab- 
sent about  half  an  hour,  but  she  was  gone 
long  enough  for  the  fire  to  make  such  head- 
way that,  according  to  the  plaintiffs'  claim, 
the  stock  was  practically-  destroyed  and  the 
fixtures  very  much  damaged.  If  It  be  con- 
ceded that  the  plaintiffs  had  such  books  and 
inventory  as  this  clause  required,  the  very 
object  of  the  requirement  was  defeated  by 
reason  of  the  plaintiffs'  representative  leav- 
ing them  where  they  were,  unprotected  in 
case  of  fire  in  her  absence.  If  an  insured 
can  relieve  himself  of  the  obligation  of  bis 
warranty  to  produce  the  books  and  inven- 
tory in  case  of  fire  by  shutting  up  his  store 
for  half  an  hour  with  no  one  In  it,  and  claim- 
ing the  books,  etc.,  were  kept,  but  were  de- 
stroyed, there  Is  but  little  protection  to  the 
insurer  by  such  a  clause,  and  It  might  as  well 
be  abandoned.  If  it  can  be  done  for  half  an 
hour,  then  why  not  for  an  hour  or  more? 

'Such  a  clause  in  an  Insurance  policy  should 
undoubtedly  receive  "a  fair  and  reasonable 
interpretation,"  as  the  authorities  have  fre- 
quently said  qf  it;  but  It  will  be  observed 
that  in  considering  such  a  question  as  the 
one  now  before  us  the  courts  have  been  large- 
ly governed  by  the  circumstances  of  each  par- 
ticular case,  rather  than  attempting  to  lay 
down  general  rules.  When  there  Is  no  ques- 
tion about  that  which  caused  the  loss  having 
been  without  the  fault  or  negligence  of  the 
owner,  courts  naturally  shrink  from  placing 
such  an  interpretation  on  a  clause  of  this  kind 
as  will  deprive  the  owner  of  a  right  to  re- 
cover, by  reason  of  a  purely  technical  de- 
fense. If  that  can  be  properly  avoided;  bat 
even  then,  when  the  terms  of  the  contract  are 
clear  and  unambiguous,  courts  have  no 
right  to  make  new  contracts  for  the  parties, 
or  ignore  those  already  made  by  them,  sim- 
ply to  avoid  seeming  hardships.  A  review  of 
the  many  decisions  on  this  iron-safe  clause 
will  show  a  tendency  in  some  Instances  to  do 
more  for  the  protection  of  the  insured  than 
they  seemed  ready  to  do  for  themselves,  al- 
though the  clause  has  been  very  generally 
recognized  as  valid  and  reasonable,  and  has 
been  declared  t6  be  useful  and  desirable,  not 
simply  for  the  insurer,  but  for  the  honest 
insured. 

It  may  be  that  It  might  be  well  to  require 
by  legislation  Insurance  companies  making 
use  of  it  to  make  it  so  prominent  in  the  pol- 
icies, or  to  give  such  notice  of  it,  as  will 
leave  no  question  about  the  Insured  having 
notice  of  It,  when  it  is  Inserted  In  or  attached 
to  a  policy,  as  we  do  not  understand  that  all 
standard  policies  on  stocks  of  merchandise 
contain  it;  bat  In  fi^is  case  the  plalntllCs 
knew  of  It,  and  hence  do  not  even  have  the 
excuse  of  their  Ignorance  of  such  provision. 
They  knew  of  the  necessity  of  taking  their 
books  out  of  the  building  when  the  store  was 
not  actually  open  for  business,  ^d  ptesoma- 
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bl?  th^  knew  tbe  object  of  such  a  i^ovlBion. 
If  they  had  had  a  safe  in  the  store,  it  would 
not  haye  been  onreasonable  to  require  them 
to  place  those  four  little  books  in  the  safe 
before  shutting  np  the  store  and  leaving  it 
without  protection.  The  undoubted  fact  is 
that  the  storeroom  was  left  unprotected  long 
enough  to  give  the  fire  such  headway  as  to 
consume  the  contents  before  any  one  could 
extinguish  it  Customers  not  only  could  not 
enter  the  room,  but  those  who  discovered  the 
fire  could  not,  until  the  door  was  finally 
broken  open.  And,  as  we  have  already  indi- 
cated, the  store  being  closed,  without  any  one 
In  charge,  and  th#  books  being  left  there  ex- 
posed, have  deprived  the  insurer  of  the  kind 
of  evidence  of  the  loss  it  was  by  the  express 
terms  of  the  wntract  entitled  to.  We  do  not 
feel  justified  in  saying  that  because  It  was 
intended  to  close  the  store  for  half  an  hour, 
and  then  open  it  again,  It  was  during  the 
half  hour  in  which  the  fire  occurred  actually 
open  for  business,  and  hence  the  clause  In  the 
policy  does  not  apply.  The  provision  not 
only  says  the  building  must  be  open  for  busi- 
ness to 'avoid  the  necessity  of  putting  the 
books  in  a  safe,  or,  in  the  alternative,  keeping 
tbem  in  some  piece  where  they  would  not  be 
exposed  to  a  fire  in  the  building,  but  it  says 
octuatty  open  for  business.  It  cannot  be  cor- 
rectly said  that  a  store  Is  "actuattj/  open  for 
business"  when  it  is  actually  locked  up,  with 
no  one  in  it,  for  half  an  hour,  and  no  one 
there  to  attend  to  business  or  protect  the 
property. 

It  will  be  observed  that  by  section  1  of  this 
clause  a  policy  becomes  null  and  void  if  the 
Inventory  is  not  taken  as  required,  and  hfflice 
we  held  in  Reynolds  v.  German  Am.  Ins.  Co., 
lOT  Md.  10,  68  Atl.  262,  15  L.  K.  A.  (N.  S.) 
345,  that  the  policy  had  become  null  and  void 
by  the  assured  falling  to  take  an  inventory 
within  the  time  limited,  and  that  it  was  not 
revived  by  his  making  an  inventory  after- 
wards, although  before  a  loss  by  fire;  bat  in 
lectlon  3  (the  one  applicable  here)  the  insur- 
ed Is  required  to  keep  the  books  and  inven- 
tories as  therein  provided,  and,  "in  the  event 
of  failure  to  produce  such  set  of  books  and 
Inrentories  for  the  Inspection  of  this  compa- 
ny, this  policy  shall  become  null  and  void, 
and  such  failure  shall  constitute  a  perpet- 
ual bar  to  any  recovery  thereon."  The  lat- 
ter does  not  make  a  policy  null  and  void 
merely  because  the  assured  does  not  keep  his 
books  In  a  safe,  or  as  provided  in  the  alter- 
native, but  the  failure  to  produce  the  books 
and  Inventories  has  that  eflTect,  and  consti- 
tutes a  bar  to  recovery  for  a  loss  sustained, 
h  other  words,  if  there  bad  been  no  fire,  the 
Closing  of  the  store  on  this  occasion  would 
not  have  invalidated  the  policy,  but  as  the 
tie  did  occnr,  and  did  confessedly  prevent 
tbe  books  and  Inventories  from  being  pro- 
duced, then  there  can  be  no  recovery  in  the 
absence  of  such  books  and  inventories,  unless 
tbe  assured  did  what  they  agreed  to  do  for 


the  safe-keeping  of  the  books  and  inventories, 
or  can  be  excused  from  not  doiug  so, 

[2]  In  that  connection,  we  would  add  that 
we  would  have  no  hesitation  in  holding  that 
if  an  assured,  acting  in  good  faith,  placed  the 
books  in  a  safe  which  he  believed  to  be  fire- 
proof, or  in  some  place  which  be  had  the 
right  to  believe  was  not  exposed  to  a  fire 
which  would  destroy  the  building,  the  mere 
failure  to  produce  the  books  would  not  nec- 
essarily be  a  bar  to  his  recovery.  On  the 
contrary,  we  could  readily  concur  in  the  view 
taken  by  the  Supreme  Court  in  Liverpool 
Fire  Ins.  Co.  v.  Kearney,  180  U.  S.  132,  21 
Sup.  Ct  326,  45  li.  Ed.  460,  and  other  cases 
on  such  a  question.  Mr.  Justice  Harlan  said, 
"We  are  of  the  opinion  that  the  failure  to 
produce  the  books  and  inventory  referred  to 
in  the  policy  means  a  failure  to  produce  them 
if  they  are  in  existence  when  called  for,  or 
if  they  have  been  lost  or  destroyed  by  the 
fault,  n%ligence,  or  design  of  the  insured," 
and,  as  the  failure  to  produce  them  in  this 
case  was  by  reason  of  the  fault  and  negli- 
gence of  the  plaintiffs  In  leaving  them  in  the 
store  when  it  was  not  actually  open  for  busi- 
ness, they  cannot  be  excused. 

The  cases  relied  on  by  the  appellants  on 
this  point  were  Sun  Mutual  Ins.  Co.  y.  Jones, 
64  Ark.  376,  16  S.  W.  1034;  Jones  v.  Insur- 
ance Co.  (C.  C.)  38  Fed.  19 ;  Major  v.  Insur- 
ance Co.,  112  Mo.  App.  235,  86  S.  W.  883; 
and  Phoenix  Ins.  Co.  v.  Schwartz,  115  Ga.  113, 
41  S.  E.  240,  57  L.  R.  A  752,  90  Am.  St 
Rep.  98.  In  the  two  first  named,  which  re- 
ferred to  the  same  fire,  it  was  held  that  the 
store  was  still  open  for  business.  In  the 
Missouri  case,  a  physician  who  had  a  drug 
store  responded  to  an  urgent  call  to  see  an 
ill  patient  and  during  his  absence  of  10  or 
16  minutes  the  fire  occurred.  He  bad  a  safe, 
but  did  not  put  the  books  in  it  in  his  ab- 
sence, and  did  not  remember  whether  he  had 
locked  the  door  of  the  store.  The  court  said 
the  store)  was  still  open  for  business.  In  the 
Georgia  case,  there  was  a  suspension  of 
business,  caused  by  a  fire  raging  in  the  neigh- 
borhood, and  threatening  the  building.  In 
none  of  those  cases  did  the  -courts  think  the 
parties  were  at  fault,  but  we  cannot  say  that 
of  these  plaintiffs.  In  the  case  of  ^tna  Ins. 
Co.  V.  Johnson,  127  Ga.  491,  56  S.  B.  643,  9 
L.  R.  A.  (N.  S.)  667,  as  annotated  in  9  Am. 
&  Eng.  Ann.  Cas.  466,  a  number  of  cases  are 
cited  on  the  various  phases  of  the  iron-safe 
clause,  and,  although  some  of  them  may  not 
be  entirely  in  accord  with  the  conclusion 
reached  by  us,  none  of  them  have  gone  so  far 
as  we  would  have  to  go  in  order  to  relieve 
the  appellants  of  the  consequence  of  their 
own  deliberate  acts,  which  resulted  in  this 
loss.  In  this  state  we  have  not  followed  the 
construction  of  insurance  contracts  adopted 
by  some  other  courts,  but  as  Judge  McSherry 
said  in  Agric.  Ins.  Co.  v.  Hamilton,  82  Md. 
88,  33  Atl.  429,  30  L.  R.  A.  633,  51  Am.  St 
Rep.  467:   "In  Kelly's  Case,  32  Md.  421  [3 
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Am.  Rep.  149],  and  In  Weaver's  Case,  70  Md. 
539  [17  Atl.  401,  18  Atl.  1034,  5  U  R.  A.  478], 
this  court  repudiated  the  principle  of  Inter- 
pretation adopted  in  some  cases  tbat  Insur- 
ance contracts  are  to  be  construed  more 
strongly  against  the  underwriter,  and  adopt- 
ed tbe  sounder  view  that  the  intention  of  the 
parties,  as  gathered  from  the  whole  instru- 
ment, must  prevail." 

As  in  our  judgment  the  plalntlfTs  cannot 
recover  by  reason  of  the  provision  contained 
in  section  3  of  this  clause,  it  is  unnecessary 
to  discuss  the  question  whether  sufficient 
books  were  kept,  or  whether  the  .inventory 
made  at  High  street  wag  a  sufficient  com- 
pliance with  the  clause. 

[3]  The  only  remaining  question  for  our 
consideration  Is  whether  the  policy  can  be 
treated  as  divisible,  and  recovery  allowed 
for  the  fixtures.  The  cases  in  the  various 
Jurisdictions  have  differed  greatly  on  that 
question,  but  in  this  state  the  decisions  have 
adopted  the  view  that  such  a  contract  as  this 
is  an  entire  one.  In  Associated  Firemen's  Ins. 
Co.  V.  Assum,  5  Md.  165,  there  was  a  policy  of 
Insurance  to  the  amount  of  $1,000;  $700  on 
stock  of  books  and  stationery,  and  $300  on 
music,  musical  instruments,  fancy  goods, 
bronze  powder,  and  medicines.  The  policy 
provided  that  if  the  assured  "shall  hereafter 
make  any  other  insurance  on  the  hereby  in- 
sured premises"  he  shall  notify  the  company, 
"or,  in  default  thereof,  this  policy  shall  cease 
and  be  of  no  efTect."  The  court  held :  "That 
the  proper  construction  of  the  covenant  is 
that  if  any  part  of  the  goods  mentioned 
therein  was  afterwards  insured  in  any  other 
insurance  office  without  notice  to  the  appel- 
lants, as  provided  in  the  covenant,  the  policy 
thereby  becomes  void  and  of  no  effect"  In 
Bowman  v.  Franklin  Fire  Ins.  Co.,  40  Md. 
620,  the  policy  contained  a  provision  that  an 
Incumbrance  on  the  property  Insured  must  be 
assented  to  by  the  company;  "otherwise  the 
policy  shall  be  void."  Part  of  the  insurance 
was  on  the  building,  and  part  on  the  ma- 
chinery therein,  and  there  were  judgments 
against  the  owner,  which  were  liens  on  the 
real  estate.  Judge  Alvey  said :  "The  difficul- 
ty in  the  plaintiff's  way  is  tliat  the  contract 
is  entire.  The  consldM'atlon  for  it  was  en- 
tire ;  and  in  such  case  the  contract  is  held  to 
be  entire,  although  its  subjects  may  consist 
of  several  distinct  and  wholly  independent 
items.  Moreover,  this  stipulation  in  regard 
to  the  forfeiture  applied  to  the  policy  as  an 
entirety."  See,  also,  Agric.  Ins.  Co.  v.  Hamil- 
ton, supra,  and  Norris  v.  Conn.  Fire  Ins.  Co., 
80  Atl.  960,  decided  recently  by  this  court 
and  not  yet  officially  reported. 

In  this  case  the  consideration  was  not  only 
entire,  but  the  stipulation  as  to  the  forfei- 
ture applied  to  the  policy  as  an  entirety — 
"this  policy  shall  become  null  and  void,  and 
such  failure  shall  constitute  a  perpetual  bar 
to  any  recovery  thereon."    That  the  author- 


ities differ  widely  on  this  subject  can  be  seen 
by  reference  to  the  notes  to  Republic  County 
Mutual  Fire  Insurance  Co.  v.  Johnson,  in  69 
Kan.  146,  76  Pac.  419,  105  Am.  St  Rep.  157, 
2  Am.  &  Eng.  Ann.  Cas.  22.  See,  also,  .Xtna 
Ins.  Co.  V.  Johnson,  127  Ga.  491,  56  S.  E.  64.3, 
9  L.  R.  A.  (N.  S.)  667,  9  Am.  &  Eng.  Ann. 
Cas.  470,  and  the  case  of  Cogglns  v.  jBtna  In- 
surance Co.  (1907)  144  N.  C.  7,  66  S.  E.  506, 
8  L.  R.  A.  (N.  S.)  839,  119  Am.  St  Rep.  924. 
where  cases  on  both  sides  are  cited.  But  in 
view  of  our  own  decisions  on  the  question 
of  the  divisibility  of  the  contract  and  of  the 
language  of  the  policy  itself,  we  feel  con- 
strained to  hold  that  thert!  can  be  no  recovery 
In  this  case  for  the  reasons  given.  The  judg- 
ment will  therefore  be  affirmed. 

Judgment  affirmed;   the  appellants  to  pay 
the  costs. 


EDEN      STREET      PERMANENT      BLDO. 

ASS'N  NO.  1  OF  BALTIMORE  CITT 

et  al.  V.  LUSBT  et  al. 

(Court  of  Appeals  of  Maryland.    June  23, 1911.) 

1.  CORSTITUTIONAI.    LAW    (|    194*)— RSTBOAC- 

TiVE  Legislation— CcbaUve  statutes. 
Statutes  validating  defectively  executed  and 
acknowledged  deeds  and  mortgages,  but  saving 
the  rights  of  third  parties  which  have  been  bj^ 
quired  in  good  faith,  are  valid. 

(Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  if  545-549;  Dec  Dig.  |  194. 'J 

2.  Deeds    (§  8i8*)  —  Ri:coBDiNO— Effect    o» 
Failure. 

Under  Code,  art  21,  {§  19,  21,  providing 
tbat  any  deed  or  conveyance  duly  acknowledged 
and  required  by  law  to  be  recorded,  except 
mortgages,  may  be  recorded  after  the  time  pre- 
scribed, and  when  recorded  shall,  as  against  the 
grantor,  have  the  same  validity  as  if  recorded 
in  time,  a  deed  not  recorded  within  six  mouths 
from  its  date  is  valid  as  between  the  parties 
to  it,  being  subject  only  to  the  rights  of  cred- 
itors and  purrhasers   without  notice. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  f  88.»] 

3.  Records   (|   6*)— Statutobt   Provisions— 
CoNSTBUCTioN— "Duly  Recorded." 

The  term  "duly  recorded,"  used  in  Acts 
1908,  c.  105,  providing^  that  all  deeds,  mort- 
gages, releases,  etc.,  which  have  not  been  prop- 
erly executed  and  acknowledged  shall  be  valid, 
if  duly  recorded,  merely  requires  -  tbat  the  in- 
strument defectively  acknowledged  must  be  re- 
corded, and  not  that  the  record  must  be  made 
within  tt>e  statutory  six  months  after  execution, 
for  a  deed  lawfully  registered  is  v|ilid  without 
any  aid  from  statute. 

[Ed.  Note.— Fbr  other  cases,  see  Records,  Dec 
Dig.  %  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2263.] 

4.  Deeds  (|  52*)—Valimtt— Curative  Stat- 
utes. 

A  deed  was  dated  " day  of  October. 

1902,"  and   was   acknowledged  on  "this  

day  of  in  the  jear  1902,"  and  was  re- 
corded in  March,  1906.  Taws  1908,  c  105, 
provide  that  all  deeds  which  have  not  been 
sealed,  witnessed,  or  certified  according  to  law 
shall  be  valid,  if  duly  recorded ;  and  Laws 
1910,  c.  588.  amending  Laws  1908,  c  258,  pro- 
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Tide  that  all  deeds  executed  subsequent  to  the 
passage  of  the  act  of  1858,  which  have  not_  been 
arlmowledged  according  to  the  laws  ezistine 
when  they  were  executed,  shall  be  Talid.  Held, 
that  tbe  defects  in  the  deed  were  cured. 

[Eld.  Note. — For  other  cases,  see  Deeds,  Dec. 
Dis.  I  52.»] 

Appeal  from  Circuit  Court  of  BalOmore 
City,  Chas.  W.  Heuisler,  Judge. 

Suit  by  the  Eden  Street  Permanent  Build- 
ing Association  No.  1  of  Baltimore  City  and 
others  against  Arthur  A.  Schaeffer  and  an- 
other to  foreclose  a  mortgage.  Upon  trus- 
tee's sale  tbe  property  was  purchased  by 
Harry  D.  Lusby  and  another,  and  from  an 
order  sustaining  exceptions  to  the  sale  plain- 
tiffs appeal.    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEABCE,  BURKE,  PATTISON,  UR- 
NER,  and  STOCKBRIDGE,  JJ. 

Charles  Lee  Merrlken,  for  appellants. 
Arthur  Herzog,  for  appellees. 

BRISCOE,  3.  The  question  In  tbis  case  is 
a  narrow  one,  and  uiwn  the  record  before  us 
Is  free  from  difficulty. 

The  record  presents  a  single  question,  and 
that  Is  the  validity  of  a  deed  of  assignment 
from  one  Arthur  A.  Scbaeffer,  of  Baltimore 
dty,  to  John  Beck,  dated day  of  Octo- 
ber, 19Q2,  conveying  a  leasehold  lot  of 
ground,  situate  in  Baltimore  city,  at  the  in- 
tersection of  Castle  and  Gough  streets,  sub- 
ject to  an  annual  ground  rent  of  $30,  payable 
OD  the  1st  days  of  January  and  July  in  each 
year.  The  property  is  described  as  the  same 
piece  or  parcel  of  ground  described  in  the 
deed  from  John  Beck  to  Arthur  A.  Schaeffer, 
dated  October  14,  1902,  and  recorded  the 
same  day  in  one  of  tbe  land  records  of  Bal- 
timore city.    The  deed  was  acknowledged  on 

this day  of ,  In  the  year  1902, 

before  C.  Chas.  Frledel,  a  Justice  of  the  peace 
of  the  state  of  Marjland,  in  and  for  Balti- 
more city,  but  was  not  recorded  until  the  22d 
of  March,  1906.  The  property  was  subse- 
qaently,  on  the  8th  day  of  Jane,  1906,  mort- 
gaged to  the  appellants,  to  secure  a  loan  of 
HjO,  and  upon  default  in  the  co^'enants  and 
conditions  of  the  mortgage  the  property  was, 
under  a  decree  of  the  circuit  court  of  Balti- 
more city,  dated  the  27th  day  of  July,  1910, 
Mid  at  trustees'  sale  to  the  appellees  for  the 
snffl  of  $1,025.  Tbe  sale  was  duly  reported 
to  tbe  court  for  ratlQcatlon,  and  on  tbe  28th 
day  of  October,  1910,  the  appellees,  as  pur- 
chasers of  the  property,  filed  exceptions'  to 
tbe  sale,  upon  the  ground  that  the  trustee 
coold  not,  by  reason  of  omissions  of  dates 
and  various  other  errors  in  the  title  deeds  to 
the  property,  the  long  lapse  of  time  between 
the  dates  of  their  execution  and  time  of  re- 
cording, execute  and  deliver  a  good  and  mar- 
ketable Utle  and  estate  to  the  property  sold 
to  them.  On  the  16th  day  of  February,  1011, 
the  circuit  court  for  Baltimore  city  sustain- 


ed these  exceptions,  and  held  that  the  sale 
should  not  be  ratified,  but  did  not  by  its  or- 
der vacate  or  set  aside  the  sale  as  so  re- 
ported. 

It  further  appears  that  on  the  same  day 
that  the  mortgage  was  executed  by  the 
Schaeffers  to  the  appellants,  under  which  the 
sale  was  had,  to  vrit,  on  the  8th  day  of  June, 
1006,  this  property  was  conveyed  by  deed  by 
John  Beck  to  Matilda  Schaeffer,  the  wife  of 
Arthur  A.  Scbaeffer,  and  tbe  deed  appears 
to  have  been  duly  recorded  on  the  same  day 
among  the  land  records  of  Baltimore  city. 
The  original  conveyance  from  Beck  to  Schaef- 
fer is  dated  the  14th  day  of  October,  1902, 
was  properly  executed  and  recorded.  In  con- 
formity to  the  statute,  and  this  deed  is  spe- 
cifically referred  to  in  the  alleged  defective 
deed. 

[11  It  is  objected  that  the  deed  In  dispute 
is  defective  for  three  reasons:  First,  because 
the  day  in  the  month  of  October,  1902,  «hen 
it  was  executed  is  omitted;  second,  because 
the  certificate  of  acknowledgment  contains 
the  year,  but  omits  both  the  day  and  the 
month,  when  tbe  deed  was  acknowledged; 
and,  third,  because  the  deed  was  not  record- 
ed until  March  22,  1906,  a  matter  of  more 
than  three  years  subsequent  to  the  apparent 
date  of  its  delivery. 

These  objections,  we  think,  in  the  view  we 
take  of  this  case,  are  more  technical  than 
substantial,  and  even  if  they  be  defects,  as 
Insisted  upon,  they  are  such  defects  as  have 
been  cured  by  the  curative  acts  of  the  Legis- 
lature of  Maryland,  passed  since  the  «cecu- 
tion  and  recording  of  the  deed,  for  the  very 
purpose  of  correcting  and  curing  errors  In  de- 
fectively executed  and  acknowledged  papers 
and  deeds.  AcU  of  1908,  cc.  105  and  259; 
Acts  of  1010,  c.  588.    The  disputed  deed  in 

this  case   Is  dated  day   of   October, 

1902,  and  was  recorded  on  the  22d  day  of 
March,  1906,  and  we  think  clearly  falls  with- 
in the  remedial  legislation  and  the  provi- 
sions of  the  statutes  above  cited.  These  acts 
were  passed  for  the  very  purpose  of  correct- 
ing and  curing  such  defects  as  here  urged 
against  this  deed,  and  to  confirm  and  make 
valid  such  deeds  and  other  Instruments,  as 
Indicated  by  the  statute. 

By  chapter  588  of  the  Acts  of  1910,  it  is 
provided  that  "all  deeds,  mortgages,  releases, 
bonds  of  conveyance,  bills  of  sale,  chattel 
mortgages  and  all  other  conveyances  of  real 
or  personal  property,  or  of  any  Interest 
therein,  which  may  have  been  executed,  ac- 
knowledged or  recorded  in  the  state  subse- 
quent to  the  passage  of  the  act  of  the  Gen- 
eral Assembly  of  Maryland  passed  at  its 
January  session,  1858,  chapter  208,  which 
may  not  have  been  acknowledged  according 
to  the  laws  existing  at  the  time  of  said  ac- 
knowledgment, or  which  may  not  have  been 
acknowledged  before  the  proper  officer,  or 
when  the  certificate  of  acknowledgment  Is 
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not  In  the  prescribed  form  or  when  the  of- 
ficial character  of  the  officer  taking  the  ac- 
knowledgment has  not  been  certified  to  as  re- 
quired by  law,  or  where  the  conveyance  has 
not  been  witnessed  to  or  sealed  as  required 
by  law,  shall  be  and  the  same  are  hereby 
made  valid,  to  all  Intents  and  purposes,  as  If 
the  conveyance  had  been  acknowledged,  cer- 
tified to  and  witnessed  according  to  law; 
I)rovlded  the  said  deeds,  mortgages,  bonds  of 
conveyance,  blUs  of  sale  and  other  convey- 
ances are  In  other  respects  in  conformity 
with  the  laws;  provided  further,  that  noth- 
ing In  this  section  shall  affect  the  Interest  of 
bona  fide  purchasers  or  creditors,  without 
notice,  who  may  have  become  so  previous  to 
the  passage  of  this  act." 

In  Wingert  v.  Zelgler,  91  Md.  326,  46  Atl. 
1077,  51  L.  R.  A.  316,  80  Am.  St  Rep.  453, 
this  court  said  we  have  in  this  state  many 
instftnces  of  similar  legislation  in  what  are 
called  "curative  statutes"  to  correct  errors 
In  deeds,  mortgages,  etc.,  defectively  execut- 
ed or  acknowledged.  They  save  the  rights 
of  third  parties  which  have  been  acquired  in 
good  faith,  and  the  power  to  pass  such  laws 
has  been  sustained  over  and  over  again  by 
the  court  pnd  its  predecessors.  Grove  v. 
Todd,  41  Md.  641,  20  Am.  Rep.  76;  Bamitz 
V.  Reddlngton,  80  Md.  622,  24  AU.  400 ;  Car- 
penter V.  Dexter,  8  Wall.  513,  19  L.  Ed.  426 ; 
Bechtel  et  al.  v.  U.  S.,  101  tJ.  S.  597,  25  L. 
Ed.  1019. 

[2]  It  is  not  Bhovm  here  that  any  rights  of 
creditors  are  involved,  and  the  nonrecorda- 
tlon  of  the  deed  within  six  months  from  its 
date  did  not  render  It  invalid  as  between 
the  parties  to  it,  subject  to  the  rights  of  cer- 
tain creditors  and  purchasers  without  no- 
tice, and  these  qualifications,  as  we  have 
seen,  do  not  affect  this  deed.  By  sections  19 
and  21  of  article  21  of  the  Code,  any  deed  or 
conveyance  of  or  relating  to  land,  duly  ac- 
knowledged and  required  by  law  to  be  re- 
corded, except  mortgages,  may  be  recorded 
after  the  time  prescribed,  and  when  so  re- 
corded shall  have,  as  against  the  grantor, 
etc.,  the  same  validity  and  effect  as  if  record- 
ed within  the  time  prescribed.  Cissel  v.  Hen- 
derson, 88  Md.  576,  41  Atl.  1068;  Heam  v. 
Purnell,  110  Md.  466,  72  Ati.  906. 

[3]  The  contention  of  the  appellees  that 
the  words  "duly  recorded,"  found  in  some 
of  the  curative  acts  (chapter  105,  Acts  of 
1908),  must  be  construed  to  apply  alone  to 
deeds  recorded  within  the  six  months  re- 
quired by  the  statute  is  clearly  without 
force.  It  has  been  distinctly  held  that  such 
a  construction  would  strip  these  curative 
acts  of  all  meaning.  In  Brinton  v.  Seevers, 
12  Iowa,  389,  the  court  said:  "Nor  is  the 
suggestion  entitled  to  weight  that  the  term 
'duly  recorded,'  found  in  the  act,  shall  con- 
trol and  have  reference  to  those  lawfully 
recorded.    These  words  were  only  Intended 


to  declare  that  the  deed  defectively  at&nowl- 
edged  must  be  recorded  to  give  it  the  design- 
ed validity,  and  not  that  a  deed  lawfully 
registered  under  the  old  law  was  valid.  The 
latter  had  this  validity  without  any  aid  from 
this  act"  Dunnin'g  v.  Coleman,  27  La.  Ann. 
47 ;    Martens  v.  Rawdon,  78  Ind.  85,  86. 

[4]  The  certificate  of  acknowledgment  in 
this  case,  except  as  to  the  date  and  the 
month,  Is  in  conformity  with  the  statute,  and 
we  do  not  understand  that  it  is  seriously 
urged  that  the  deed  is  not  in  other  respects 

legal  and  valid.    The  deed  is  dated  

day  of  October,  1902,  and  the  reference  fol- 
lowing the  description  is  to  a  deed  dated 
October  14,  1902,  from  Beck  to  Schaeffer. 
for  the  same  property,  the  same  parties,  and 
acknowledged  before  the  same  justice  of  the 
peace.  In  Kelly  v.  Rosenstock,  45  Md.  389, 
it  is  said,  when  a  deed  is  attacked  for  want 
of  deflniteness  on  this  subject,  the  court  Is 
not  confined  to  the  certificate,  but  may  refer 
to  the  entire  instrument  or  any  part  of  it 
To  determine  whether  it  conforms  to  the 
law,  it  is  to  be  read  in  connection  with  the 
deed  itsdf.  In  Basshor  v.  Stewart,  54  Md. 
376,  Judge  Alvey,  in  delivering  the  opinion 
of  the  court,  said:  "Any  form  of  acknowl- 
edgmoit  under  our  Code,  containing  in  sub- 
stance the  contents  of  the  forms  prescribed, 
is  sufllcient  We  are  not  therefore  restrict- 
ed by  mere  matter  of  form.  We  must  look 
to  what  will  reasonably  and  substantially 
gratify  the  requirements  of  the  statute."' 
Wickes  V.  Caulk,  5  Har.  &  3.  36;  Frostburg 
Bldg.  Association  v.  Brace,  51  Md.  508;  Van 
Ness  V.  Bank,  13  Pet  17,  10  L.  Ed.  38 ;  Car- 
penter V.  Dexter,  8  Wall.  526,  19  L.  Ed.  426. 

In  this  case,  however,  we  are  not  called 
upon  to  determine  whether  the  deed  here  in 
dispute  can  be  sustained  upon  other  grounds. 
In  aid  of  the  certificate  of  acknowledgment 
because  we  are  of  opinion  that  the  alleged 
defects  and  omissions  of  dates  existing  in 
the  deed  have  been  cured  and  corrected  by 
the  curative  acts  of  1908  and  1910,  herein 
referred  to,  and  the  deed  has  the  same  effect 
and  validity  between  the  parties  as  if  It  bad 
been  recorded  in  proper  time. 

For  these  reasons,  the  order  of  the  circuit 
court  of  Baltimore  city,  dated  the  16tta  day 
of  February,  1911,  will  be  reversed,  and  the 
cause  remanded,  to  the  end  that  the  sale 
may  be  finally  ratified  and  confirmed,  with 
costs. 

Decree  reversed  and  cause  remanded,  with 
costs  to  the  appellant 


HILLERS  V.  TATLOR. 

(Court  of  Appeals  of  Maryland.    June  23, 1911.> 

1.  Husband  and  Wife  (§  833*)— Axibkation 
OP  Husband's  Aftections— AninssiBiUTT 
OF  Conversation.  . 

While,  in  an  action  for  alienation  of  a  hus- 
band's affections,  evidence  of  statements  to  the 
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plaintiff  hj  her  husband  as  to  the  wishes  of  the 
defendant  is  inadmissible  as  proof  of  the  aliena- 
tion, either  because  of  its  hearsay  character  or 
becanae  a  mere  expression  of  opinion  made  out 
of  the  presence  of  the  defendant,  evidence  of 
inch  CMiversations  between  husband  and  wife 
a  properly  admitted  to  show  the  state  of  the 
husband's  mind  and  the  state  of  feelings  be- 
tween husband  and  wife  by  reason  of  efforts 
and  influence  of  defendant,  otherwise  proven. 

[Ed.  Note. — For  other  cases,. see  Husband  and 
Wife,  Gent.  Dig.  {  1124 ;     Dec.  Dig.  !  333.»] 

2.  Appkai.  and  EIbbob  (S  1066*)  —  Eabmless 
Ebbok— Abstract  iNfrrBucTiONS— Meabube 
OF  Dauagkb. 

Where,  in  an  action  for  alienation  of  a 
hnaband's  affections,  defendant  neither  offered 
testimony  in  her  own  behalf^  nor  sought  to 
liaTe  the  cause  taken  from  the  jury,  but  proceed- 
ed with  the  trial  and  offered  prayers  based  on 
her  theory,  that  there  was  no  ground  of  re- 
covery shown,  part  of  which  were  granted  as  the 
law  of  the  case,  a  prayer  offered  by  plaintiff 
stating  the  measure  of  damages  in  the  usual 
form  and  under  the  facts  of  the  case  could  not 
prejudice  the  defendant,  and  was  properly  given 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec.  Dig.  |  1066. •] 

3.  Tbiai.  (I  216*)  —  Instbuctiorb  —  Measubb 
or  Daicaoes. 

Where,  in  an  action  for  the  alienation  of 
a  irasband's  affection,  there  is  evidence  on  the 
part  of  plaintiff  which  tends  to  prove  the  issue, 
and  defendant's  theory  of  the  case  has  been 
sobmitted  tty  proper  prayers,  the  issue  is  for 
the  jury,  and  a  prayer  setting  forth  the  measure 
of  damages  under  the  facts  is  properly  given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  484 ;    Dec  Dig.  g  216.»] 

i.  Tbiai.  (|  216*)  —  Inbtbtjctiors  —  Meabube 

OF  DAHAOB8. 

Where,  in  an  action  for  alienation  of  affec- 
tions, there  is  evidence  tending  to  support 
plaintifrs  case,  a  refusal  of  a  prayer  setting 
forth  the  proper  measure  of  damages  under  the 
facts  would  amount  to  a  holding  that  there  was 
no  evidence  whatever  of  the  alienation,  and  it 
ihonld  be  granted. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
IMg.  S  484:  Dec.  Dig.  {  216.*] 

Appeal  from  Circuit  Court,  Anne  Arundel 
County:    Jas.   R.   Brashears,  Judge. 

Salt  by  Elizabeth  H.  Taylor  against  Flor- 
led  H.  HHlers.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  PATTISON,  DR- 
NER.  and  STOCKBRIDGE,  JJ. 

Robert  Mobs,  for  appellant  George  P. 
Hoover,  Edward  T.  Owens,  and  T.  Van 
Clagett,  for  appellee. 

BRISCOE,  J.  When  this  case  was  before 
08  on  a  former  appeal  from  the  circuit 
court  for  Prince  George's  county,  reported 
in  108  Md.  148,  6»  Atl.  715,  a  Judgment  of 
ttiat' court  In  favor  of  the  defendant  was 
reversed  for  error  in  the  rulings  of  the 
coort  below,  on  the  evidence  presented  al 
the  trial,  and  the  case  was  remanded  for  a 
new  trial.  Subsequently,  on  the  8th  day  of 
Octob«,  1908,  the  case  was  removed  to  the 


circuit  court  for  Anne  Arundel  county  for 
trial,  end  from  a  Judgment  In  that  court  In 
favor  of  the  plaintiff,  the  defendant  has  ap- 
pealed. 

The  questions  for  our  consideration  on 
thUi  appeal  are  presented  by  two  bills  of 
exceptions,  one  relating  to  the  ruling  of  the 
court  upon  a  motion  by  the  defendant,  at 
the  conclusion  of  the  testimony,  to  strike 
out  certain  testimony  of  the  plaintiff,  which 
bad  been  admitted  subject  to  exception; 
and,  second,  to  the  action  of  the  court  in 
overruling  the  defendant's  special  exception 
to  the  granting  of  the  plaintiff's  second  pray- 
er, which  submitted  the  proper  rule  of  law 
for  the  guidance  of  the  Jury  in  aEsessing 
the  damages  if  they  found  a  verdict  for  the 
plaintiff.  The  suit  was  brought  by  the  plain- 
tiff against  the  defendant  to  recover  dama- 
ges for  alienating  the  affections  of  the  ap- 
pellee's husband  and  persuading  him  to 
abandon  ber. 

The  declaration  contains  two  counts;  the 
first  charging  the  defoidant  with  criminal 
conversation  with  the  appellee's  husband  re- 
sulting In  the  alienation  of  bis  affec-tions, 
and  the  second  charging  ber  with  having 
caused  the  alienation  and  abandonment  by 
wrongful  and  wicked  persuasion  and  the 
practice  of  alluring  arts  upon,  him,  well 
knowing  him  to  be  the  husband  of  the  ap- 
pellee. 

The  record  shows  that  in  the  course  of  the 
trial  the  plaintiff  offered  evidence  tending 
to  prove  the  facts  set  out  in  the  second 
count  of  the  declaration,  and  the  defendant 
offered  no  testimony,  but  at  the  conclusion 
of  the  plaintiff's  testimony  submitted  the 
following  motion:  "The  defendant  moves 
the  court  to  strike  from  the  record  all  the 
testimony  of  the  plaintiff  in  tills  case  with 
reference  to  conversations  with  her  husband, 
upon  the  ground  that  the  conversations  have 
not  been  In  any  way  shown  to  have  been 
caused  or  Induced  by  the  acts  of  the  de- 
fendant." The  testimony  here  referred  to 
had  been  admitted  subject  to  exception,  and 
the  ruling  of  the  court,  in  overruling  this 
motion  forms  the  basis  of  the  first  excep- 
tion. 

[1]  We  think  upon  the  stale  of  the  rec- 
ord now  before  us  the  court  was  entirely 
right  in  overruling  the  motion.  The  testi- 
mony was  competent,  imder  the  well-defined 
exception  to  the  rule  against  hearsay  evi- 
dence, in  suits  like  the  present  one  to  show 
the  state  of  feelings  existing  betwoen  the 
husband  and  the  wife  on  the  second  count 
of  the  declaration.  In  the  former  appeal 
we  held  that  evidence  of  statements  made 
to  the  plaintiff  by  her  husband  relating  to 
the  wishes  of  the  defendant  or  of  declara- 
tions made  by  the  defendant  on  the  facts 
of  that  case  was  inadmissible.  Such  evi- 
dence is  either  hearsay  or  a  mere  expression 
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of  opinion  made  out  of  the  presence  of  the 
defendant  Judge  Schmucker  In  delivering 
the  opinion  of  the  court  said:  "The  sub- 
ject has  received  careful  consideration  In 
sections  1730  and  1768  of  volume  3  of  Wlg- 
more  on  Evidence,  and  more  recently  In 
section  1730  of  the  supplement  to  that  work, 
where  the  rule  Is  gtated  to  be  from  en  ex- 
amination of  the  authorities  that  In  aliena- 
tion suits  the  utterance  of  the  alienated 
spouse  are  admissible  to  show  the  result  on 
his  or  her  state  of  mind  of  the  efforts  and 
influence  of  the  defendant  which  have  other- 
wise been  proven."  In  that  respect  the  de- 
fendant's acts  and  utterances  as  recited  by 
the  spouse  are  not  hearsay,  and  are  ad- 
mitted, not  as  evidence  of  the  truth  of  the 
statements,  but  of  the  mental  state  and 
motives  of  the  party  making  them  without 
reference  to  the  truth  of  the  statements 
themselves.  Section  1C48  of  3  Elliott  on 
Evidence  states  the  rule  to  be  that  "dec- 
larations or  letters  tending  to  show  the  feel- 
ing existing  between  the  plaintiff's  consort 
and  the  defendant  may  be  shown,  but  It 
must  first  be  shown  that  the  defendant  was 
responsible  for  the  affection  manifested  for 
blm."  In  this  case  they  were  admissible  as 
offered  to  show  the  mental  state  of  the  hus- 
band's mind,  and  the  state  of  feelings  exist- 
ing between  the  husband  and  wife  by  rea- 
son of  the  efforts  and  Influence  of  the  de- 
fendant which  had  otherwise  been  proved. 
Nevlns  V.  Kevins,  68  Kan.  413,  75  Pac.  492; 
McKenzle  v.  Lautenschlager,  113  Mich.  171, 
71  N.  W.  489;  Rose  v.  Mitchell,  21  R.  I. 
270,  43  Atl.  67;  Billings  v.  Albright,  66  App. 
Dlv.  243,  73  N.  Y.  Supp.  22. 

The  second  exception  does  not  appear  to 
have  been  signed  by  Judge  Brashears,  who 
sat  In  the  case.  In  the  court  below,  but  the 
signature,  "Jas.  R.  Brashears  [Seal],"  ap- 
pears In  the  record  at  the  conclusion  of  the 
defendant's  fourth  prayer.  Assuming  that 
the  signature  there  appended  was  Intended 
to  be  affixed  to  the  special  exception  to  the 
plaintiff's  second  prayer,  we  have  an  ex- 
ception to  the  granting  of  the  plaintiff's 
second  prayer  upon  the  ground  and  because 
there  was  no  testimony  in  the  case  that  the 
defendant  alienated  the  affections  of  the 
plaintiff's  husband. 

[2]  The  plaintiff's  second  prayer  stated 
the  measure  of  damages  In  the  usunl  form, 
and,  under  the  facts  of  this  case,  no  possible 
Injury  resulted  therefrom.  Hillers  v.  Tay- 
lor, 108  Md.  l.'ie.  69  Atl.  715.  In  Dexter  v. 
McDonald,  108  Md.  398,  63  Atl.  958,  In  pass- 
ing upon  a  similar  prayer,  this  court  said: 
'•The  third  prayer  as  to  the  measure  of 
the  damages  while  It  seems  to  state  a  cor- 
rect rule  for  assessing  damages  under  the 


facts  of  the  case,  or  a  rule  as  favorable  to 
the  defendant  as  It  could  ask,  Is  open  to 
the  criticism  of  being  abstract  In  form,  and 
in  not  referring  sufficiently  to  the  faists  to 
instruct  the  jury  in  the  application  of  the 
rule  stated  to  the  facts.  It  Is  apparent, 
however,  that  no  injury  resulted  from  this. 
There  was  no  conflict  of  evidence  in  the 
evidence  going  to  the  damages  in  the  case." 
The  plaintiff's  evidence  as  to  these  was  of- 
fered according  to  the  rule  stated,  and  the 
verdict  of  the  Jury  was  evidently  based  on 
this  evidence.  There  was  no  prayer  at  the 
close  of  the  case  on  the  part  of  the  de- 
fendant asking  the  court  to  withdraw  the 
case  from  the  consideration  of  the  jury  for 
the  want'  of  legally  sufficient  evidence  to 
entitle  the  plaintiff  to  recover,  and  no  proof 
whatever  was  submitted  on  the  part  of  the 
defendant  in  the  trial  of  the  case.  On  the 
contrary,  the  defendant,  notwithstanding 
the  rejection  of  the  plaintiff's  first  and  third 
prayers,  proceeded  with  the  trial  of  the 
case,  and  submitted  five  prayers,  two  of 
which  were  conceded,  upon  propositions  of 
law,  based  upon  the  defendant's  theory  of 
the  case,  which  were  granted  by  the  court. 

[3]  To  have  rejected  the  plaintiff's  sec- 
ond prayer  would  have  left  the  jury  unln- 
structed  upon  the  proper  rule  as  to  damag- 
es  at  this  stage  of  the  case.  Gill  v.  Stay- 
lor,  93  Md.  474,  49  AU.  660;  Sittlg  v.  Blrk- 
enstack,  35  Md.  278. 

We  discover  no  error  In  the  ruling  of  the 
court  upon  this  exception  for  the  further  rea- 
son that  It  required  the  court  to  hold  that  there 
was  no  evidence  whatever  that  the  defendant 
alienated  the  affections  of  the  plalntifTs  bus- 
band,  and  to  have  sustained  the  exception  on 
this  ground  would  have  been  error.  There 
was  no  prejudicial  Injury  done  the  defendant 
by  the  granting  of  this  prayer,  and  the  con- 
ceded prayers  were  the  law  of  the  case.  Dry- 
den  V.  Barnes,  101  Md.  346,  61  Atl.  342. 

[4]  The  evidence  upon  the  part  of  the 
plaintiff  tended  to  prove  the  issue,  and  the 
Jury  upou  the  Instructions  from  the  court 
and  the  conceded  prayers  was  the  proper 
tribunal  to  pass  upon  it  under  the  situation 
of  the  case  as  here  presented  by  the  record; 
there  being  practically  a  waiver  of  the  ex- 
ception to  this  prayer  -  by  the  submission 
of  the  case  on  the  conceded  prayers  and 
the  defendant's  instructions.  Oans  Salvage 
Co.  V.  Byrnes.  102  Md.  230,  62  Atl.  155,  1 
L.  R.  A.  (N.  S.)  272;  Com.  Realty  Co.  r. 
Dorsey,  114  Md.  172,  78  Atl.  1099. 

Finding  no  reversible  error  In  the  rulings 
of  the  court  presented  by  the  two  exceptions 
contained  In  the  record,  the  Judgment  wUI 
be  affirmed. 

Judgment  affirmed,  with  costBL 
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MUNDX  et  aL  t.  JACQUBS. 
(Coart  of  Appeals  of  Maryland.    June  22, 1911.) 

L  FBAnstnjCNT  Cohtktanoks  <|  186*)— Buxs 

OF  SAI.B— RxquiBins. 
Under  Code,  art  21,  {  41,  pioTidine  that 
no  personal  property  shall  pass  or  title  change, 
anlen  by  bill  of  sale  or  mortgage  acknowledged 
tnd  recorded,  but  that  the  section  shall  not  ex- 
tend to  any  sale  or  gift  accompanied  by  deliv- 
ery, the  president  of  a  corporation  cannot,  as 
president,  make  a  sale  and  delivery  of  corporate 
property  to  himself  as  an  individual,  so  as  to 
obfTiate  the  necessity  of  a  bill  of  sale,  but  he 
must  execute  a  bill  of  sale  with  due  statutory 
formalitlee,  makins  an  affidaTit  as  to  the  bona 
fides  of  the  sale. 

[Ed.  Note. — ^For  other  cases,  see  Frandalent 
Ctonreyancea,  Gent  Dig.  H  428-481 ;   Dec.  Dig. 

Ii3e.»] 

2.  COBPOSATIONS     (I     642*>— GOHVETANOE     TO 
PEKfiIDENX>— VALIDITT. 

In  an  action  to  set  aside  a  conveyance  by 
a  corporation  to  its  president  as  an  individual, 
evidence  held  to  show  that  the  transaction  was 
to  delay  and  hinder  corporate  creditors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  2156;  Dec  Dig.  |  642.*] 
8.  Pbaudth-ent  Contbtanoks  9  64*)— Good 

Faith. 
For  a  conveyance  of  property  to  be  valid 
u  against  creditors,  the  transfer  must  be  bona 
fide,  as  well  as  for  value. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Ctonveyances,  Cent  Dig.  H  159-165;  Dec.  Dig. 
184.*] 

4.  cobfobations   {|   542*)— oonvbtanob  to 

Pbesidkht— Validitt. 
The  president  of  a  debtor  corporation  can- 
oot  to  the  prejudice  of  its  creditors,  purchase 
tn  the  corporate  property  and  pay  the  consid- 
eration to  the  stockholders. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  f  2156;   Dec.  Dig.  f  542.*] 

3.  JiTDOiaHT  <|  S18*)— COIXATKBAI.  ATTACK— 
EnOKRCK. 

In  connection  with  .the  presumptions  in  fa- 
Tor  of  judgments  of  foreign  states,  evidence  held 
to  show  that  defendant  was  served  with  process 
in  an  action  culminating  in  a  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f  1472;   Dec  Dig.  i  818.*] 

8.  JUDOICENT   (S  818*)— FOBKISN  JUDQltKNTB— 

Sebtick  OF  Pbocess— Pbkstjmptions. 
While  a  court  of  one  state  can  inquire  into 
the  jnrisdiction  of  the  court  of  another  which 
rendered  a  judgment  sought  to  be  enforced  in 
the  domestic  forum,  the  presumption  is  in  fa- 
vor of  jurisdiction,  and  hence  in  favor  of  the 
validity  of  an  officer's  return  of  service  of  pro- 
cess. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  8  1472;  Dec.  Dig.  |  818.*] 

7.  Evidence  (|  348*)  —  Doodmbntaby  Evi- 
dence—Bxehflifications. 
The  record  of  a  judgment  had  in  a  foreign 
court  was  certified  bjr  the  clerk  under  the  act 
of  Congress ;  his  certificate  stating  "the  above 
to  be  a  tme  transcript,"  except  the  prsecipe,  dec- 
iaration,  and  verdict  After  the  admission  of 
tins  record,  part  of  the  record  to  which  the 
papers  in  evidence  referred  was  introduced,  be- 
iag  certified  merely  by  the  clerk.  Held,  that 
neither  that  part  of  the  record  certified  under 
the  act  of  Congress,  nor  those  portions  certi- 
&d  liy  the  clerk,  nor  the  two  taken  together, 
vere  admissible,  for  Code  art  35,  i  40,  pro- 
tides  that  an  exemplification  of  the  record  uMer 
the  hands  of  the   Keeper  of  the  same  and  the 


seal  of  the  court  where  such  record  shall  be 
filed  shall  be  evidence  to  prove  any  iAt  of  rec- 
ord made  or  entered  in  any  other  state;  while 
section  64  of  that  article  provides  that  short 
copies  of  judgments  or  decrees  rendered  by  any 
court  of  record  in  the  state  shall  be  admissible 
in  any  other  court,  and  thus  an  exemplification 
of  the  record  must  contain  all  material  parts  of 
the  record,  and  a  mere  certificate  of  the  clerk 
as  a  portion  thereof  is  not  an  exemplification. 
[Ed.  Note. — For  other  cases,  see  E^ridence, 
Cent  Dig.  S§  1361-138S;  Dec  Dig.  §  848.*] 

Appeal  from  Glrcolt  Court  No.  2  of  Baltl- 
more  City;   Henry  Stockbridge,  Judge. 

Action  by  Ira  J.  Jacques,  by  Joseph  C. 
Jacques,  his  next  friend,  against  Percy  J. 
Mundy  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  and  URNER,  JJ. 

J.  Cookman  Boyd,  for  appellants.  Frank 
B.  Smith  and  John  P..Bmiis,  for  appellee. 

BOYD,  C.  J.  This  is  an  appeal  from  a  de- 
cree of  circuit  court  No.  2  of  Baltimore  city, 
declaring  a  bill  of  sale  from  the  Baltimore 
&  Ohio  Investment  Company  to  William  T. 
Bridle  to  be  null  and  void  and  of  no  effect, 
and  decreeing  that  the  sum  of  $4,102.81,  -with 
interest,  be  paid  by  the  Inveatment  company 
to  the  plaintiff.  As  printed  in  the  record, 
there  was  apparently  no  corporate  seal  at- 
tached, but  if  the  word  "(Seal)"  opposite  the 
president's  name  was  intended  to  represent 
the  corporate  seal  of  the  company,  the  In- 
strument was  not  acknowledged  as  required 
by  section  41  of  article  21  of  the  Code.  Nor 
was  there  an  affidavit  by  the  vendee  that  the 
consideration  was  true  and  bona  fide  as 
therein  set  forth,  as  required  by  section  50 
of  that  artlde. 

[1]  It  hs  true  that  section  41  provides  that 
nothing  therein  contained  shall  be  construed 
to  extend  to  any  such  sale  or  gift  as  is  there- 
in mentioned,  when  accompanied  by  delivery, 
but  this  instrument  purported  to  be  executed 
for  the  company  by  William  T.  Bridle,  presi- 
dent, to  William  T.  Bridle,  iudividually,  and 
to  permit  William  T.  Bridle,  president,  to 
deliver  the  property  to  himself  individually, 
and  thereby  avoid  the  necessity  of  executing 
a  bill  of  sale,  as  required  by  the  statute, 
would  make  the  statute  a  farce,  Instead  of 
what  it  is  intended  to  be — ^protection  of  the 
public  against  secret  transfers  of  personal 
property.  If  the  property  originally  belong- 
ed to  the  investment  company,  the  public 
would  not  be  informed  that  Bridle  was  in 
possession  as  an  individual  owner  by  an  at- 
tempted delivery  to  himself.  If  a  bona  fide 
sale  is  to  be  made  by  a  corporation  to  its 
president  of  property,  the  situs  of  which  Is 
not  even  changed,  there  should  be  recorded 
an  instrument  of  writing,  which  would  In- 
form the  public  of  the  change  in  title,  and 
especially  should  he  be  ready  to  make  oath 
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to  tbe  bona  fides  of  the  sale.  Tbe  absence 
of  sncb  affidavit  on  an  Instrument  which  is 
recorded  wonld  canse  Btrong  ansplclon  that 
It  was  because  he  could  not  truthfully  make 
It  We  are  of  opinion,  therefore,  that  this 
Instrument  was  not  only  wholly  void,  but 
that  there  was  a  total  failure  to  prove  each 
delivery  as  would  avoid  the  necessity  for  a 
bill  of  sale. 

[2]  It  is  Impossible  to  escape  the  conclu- 
sion from  this  record  that  the  transaction 
was  an  effort  to  put  the  property  beyond  the 
reach  of  this  creditor.  The  Judgment  on 
which  the  appellee  is  relying  was  obtained 
against  Percy  J.  Mundy,  Alice  Mundy,  his 
wife,  and  the  Baltimore  &  Ohio  Investment 
Company,  In  the  superior  court  of  Cook 
county,  111.  On  the  8th  of  February,  1908, 
suit  was  brought  on  that  Judgment  In  Balti- 
more, under  the  rule  day  act  (Laws  1898,  c. 
123,  §{  312-318),  and  Judgment  was  obtained 
thereon  on  the  2otb  of  November,  1908, 
against  the  Mundys.  Tbe  record  Is  not  clear 
as  to  that;  but  we  suppose  the  investment 
company  was  not  served  with  process  In  that 
case.  At  any  rate,  tbe  Judgment  was  not 
against  It.  Percy  J.  Mundy  was  the  son-in- 
law  of  William  T.  Bridle,  Mrs.  Mundy  being 
his  daughter,  and  was  In  charge  of  the  prop- 
erty. According  to  tbe  date  in  the  bill  of 
Bale,  it  was  executed  on  March  25th,  in  Bal- 
timore, and  tbe  circumstances  all  go  to  show 
that  Bridle  knew  that  the  Judgment  was 
about  to  be  or  had  Just  been  obtained  against 
the  Mundys,  and  an  attachment  against  the 
investment  company  was  issued  Just  about 
the  hour  that  tbe  bill  of  sale  was  put  on 
record  on  March  26tb.  Just  how  long  Bridle 
was  in  Baltimore  is  not  shown,  but  the  rec- 
ord does  show  that,  although  he  was  sum- 
moned on  March  26th  to  answer  the  bill,  the 
Injunction,  which  was  ordered  on  March  28th 
and  served  on  the  Mundys  on  March  30th, 
was  returned  non  sunt  as  to  William  T.  Bri- 
dle, individually  and  as  president  of  the  in- 
vestment company. 

But  beyond  all  that,  when  It  is  attempted 
to  show  that  there  was  a  valid  consideration 
for  the  bill  of  sale,  what  do  we  find?  The 
papers  which  Mr.  Schlrm  spoke  of  as  being  in 
his  possession  disappeared,  and  were  not  of- 
fered in  evidence.  Mr.  Schirm's  explanation 
is  that  they  were  in  "a  very  large  envelope," 
which  he  placed  on  a  box  next  to  his  desk 
in  wlilch  papers  were  filed,  and  he  sometimes 
threw  waste  paper  on  tliat  box,  and  as  tbe 
Janitor  would  sometimes  leave  the  scraps  of 
paper  there  he  told  him  to  take  them  off, 
and  bis  theory  is  that  the  Janitor  had  thrown 
the  envelope  with  the  waste  paper,  which 
bad  been  carted  away. 

Mr.  Mundy  testified,  in  speaking  of  the 
consideration  In  the  bill  of  sale:  "The  pay- 
ment was  made  by  check,  I  believe.  In  fact, 
I  know  It  was.  I  saw  the  check."  Then  he 
was  asked:  "What  do  yon  know  about  the 
Iiayment;   how  do  you  know  it  was  paid?" 


and  replied:  "Why,  the  canceled  checks  for 
the  stockholdiers  Mr.  Bridle  sent  me  to  go  to 
Mr.  Schlrm,  and  I  turned  them  over  to  Mr. 
Schirm."  He  said  tbe  canceled  checks  were 
payable  to  the  different  stockholders  of  the 
corporation ;  that  he  could'  remember  four 
out  of  the  five  stockholders,  but  could  not  be 
positive  as  to  the  fifth;  that  he  knew  tbe 
signatures  on  the  checks  which  went  through 
the  bank.  He  did  not  state  who  the  stock- 
holders were,  how  much  each  check  was  for, 
or  give  the  dates  of  them.  So  far  as  the 
record  discloses,  one  of  them  might  have 
been  to  Bridle  himself  for  the  greater  part 
of  the  $6,000,  the  consideration  mentioned 
in  the  bill  of  sale.  The  Judgement  in  Illinois 
was  then  standing  against  the  company, 
whether  valid  or  not.  It  is  true  that  the 
appellants  claim  that  tliat  was  not  known 
to  the  company,  but  when  the  relationship 
between  the  Mundys  and  Bridle  is  consid- 
ered, in  connection  with  the  proceedings  by 
the  attorney  in  Illinois,  it  would  require 
more  than  we  have  in  the  record  to  convince 
us  that  it  was  not  known  that  the  Judgment 
by  default  bad  been  rendered  against  the  In- 
vestment company. 

In  his  testimony,  Mr.  Schlrm  speaks  of  the 
checks  and  various  papers  which  were  left 
with  him  and  were  lost,  as  explained,  but  It 
Is  perfectly  manifest  that  his  testimony  as  to 
them  is  hearsay  of  the  most  pronounced 
character.  The  substance  of  it  is  simply  that 
Mundy  and  Bridle  left  certain  papers  with 
him,  which  he  in  a  very  general  way  describ- 
ed, but  he  made  no  attempt  to  establish  the 
authenticity  of  any  of  them.  If  it  be  admis- 
sible to  have  a  client  deliver  to  an  attorney 
papers  purporting  to  be  a  certified  copy  of  • 
the  records  of  a  corporation  ratifying  the 
sale  of  its  property,  canceled  checks  to  vari- 
ous stockholders,  releases  and  receipts  of 
the  stockholders,  etc.,  and  then  when  the 
papers  are  lost  to  permit  tbe  attorney  to 
testify  to  them  as  such  papers  as  they  pur- 
ported to  be,  there  would  be  no  protection 
against  fraud,  however  honest  the  attorney 
may  be.  We  will  assume  that  Mr.  Schirm 
believed  that  these  papers  were  what  they 
purported  to  be,  but  be  does  not  pretend  to 
say  that  he  knew  the  signatures  of  the  par- 
ties, or  that  he  had  any  knowledge  as  to 
what  they  were,  excepting  what  he  got  from 
Bridle  and  Mundy.  He  does  not  attempt  to 
give  their  contents,  but  simply  said  what 
they  were.  Bridle  was  not  called  as  a  wit- 
ness, and,  although  It  was  stated  at  the  argu- 
ment that  he  was  at  some  remote  point,  the 
record  does  not  disclose  that  any  effort  was 
made  to  have  the  case  postponed  until  he  or 
bis  deposition  could  be  procured.  Over  two 
yeafs  bad  elapsed  between  the  filing  of  the 
bill  and  the  hearing  of  the  case.  Bridle  not 
only  had  a  considerable  sum  of  money  In- 
volved In  the  controversy,  but  he  was  charg- 
ed with  such  fraud  as  ought  to  cause  an 
honest  man  to  make  great  sacrifices,  in  order 
that  he  might  meet  the  charge. 
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[1]  The  clrcmnstances  undoubtedly  tend  to 
show  tbat  the  bill  of  Bale  was  given,  when 
and  as  It  was,  with  the  Intent  to  binder  and 
delay  the  plaintiff,  and  that  there  was  every 
reason  to  believe  tbat  the  plaintiff  would 
proceed  against  the  Investment  company  by 
Tray  of  attachment  If  the  law  permitted  a 
president  of  a  corporation  to  buy  all  of  its 
propn'ty  Just  as  it  Is  likely  to  be  seized  by 
a  creditor,  and  evai  pay  the  consideration  to 
the  stockholders.  Instead  of  Into  the  treas- 
ury of  the  company,  where  It  might  be  reach- 
ed for  its  debts,  it  would  sanction  and  en- 
courage fraud.  Instead  of  condemning  and 
checking  It  It  is  well  settled  that  as  against 
creditors  a  transfer  of  property  must  be 
bona  fide,  as  well  as  for  value  (Chatterton  ▼. 
Mason,  86  Md.  236,  37  Atl.  960;  McCauley  v. 
Sbodcey,  105  Md.  641,  66  Ati.  625,  and  other 
cases),  and  It  would  require  very  strong  evi- 
dence to  overcome  the  presumption  of  fraud 
that  is  raised  by  the  conduct  of  Bridle  and 
the  circumstances  of  this  case. 

[4]  So  without  prolonging  the  discussion 
on  this  branch  of  the  case,  we  would  have 
no  hesitation  in  declaring  this  attempted 
transfer  of  the  property  formerly  held  by 
the  investment  company  null  and  void  against 
a  subsisting  creditor  of  that  company,  even 
If  the  bill  of  sale  bad  been  executed  in  ac- 
cordance with  the  requirements  of  the  stat- 
ute, ot  if  there  bad  been  sufficient  evidence 
of  Bucb  delivery  of  the  property  as  would 
have  made  a  bUl  of  sale  unnecessary,  as  the 
law  win  not  permit  a  president  of  a  corpora- 
tion to  thus  take  over  all  of  Its  property  to 
the  prejudice  of  its  creditors,  especially  when, 
according  to  the  evidence  offered  In  bis  be- 
half, he  paid  the  consideration  to  the  stock- 
holders, and  not  to  the  company. 

It]  The  next  question  presented  by  the 
brief  of  the  appellants  Is  whether  the  Illi- 
nois Goart  had  acquired  Jurisdiction  over  the 
inrestment  company;  it  being  contended  that 
It  had  never  been  served  with  process.  As- 
Rumlng  for  the  present  that  the  records  of 
the  proceedings  in  tbat  state  offered  In  evi- 
dence are  sufficient,  let  us  see  what  tbey 
ahow.  The  summons  against  the  Mundys 
and  the  investment  company  was  Issued  on 
Jnly  12,  1907.  The  return  of  the  sheriff  as 
to  that  company  was:  "Served  this  writ  on 
the  within-named  Baltimore  &  Ohio  Invest- 
ment Company,  a  corporation,  by  delivering 
a  copy  thereof  to  Percy  J.  Mundy,  director 
of  said  corporation,  this  19th  day  of  July, 
1907.  The  president  of  said  corporation  not 
fonnd  In  my  county."  On  the  7th  of  Au- 
gust, 1907,  what  is  spoken  of  as  an  order  of 
default  was  entered,  in  which,  together  with 
ether  things,  is  the  statement  that,  "It  ap- 
pearing to  tbe  court  tbat  due  personal  service 
of  process  of  summons  issued  In  said  cause 
bas  been  bad  on  the  defendants  for  at  least 
tea  days  before  the  first  day  of  this  term." 
Then,  on  the  10th  day  of  August,  tbe  follow- 
ing proceedlngB  took  place:  "This  day  come 
the  dtfcndanta  by  their  attorney,  and  enter 


bereln  their  motion  to  set  aside  and  vacate  the 
order  of  default  heretofore  entered  herein  of 
record  on  tbe  7th  day  of  August,  A.  D.  1007, 
whicb  motion  is  entered  and  continued  to  the 
16th  day  of  September,  A.  D.  1907."  On  the 
24th  of  October,  on  motion  of  defendants' 
attorney.  It  was  ordered  that  leave  be  giv- 
en the  defendants  to  file  an  additional  affida- 
vit by  October  81st,  and  tbat  a  hearing  of 
said  cause  be  set  for  November  2d.  On  tbat 
day  it  was  ordered  that  the  defendants'  mo- 
tion to  set  aside  and  vacate  the  order  of  de- 
fault be  overruled,  and  that  said  cause  be 
set  for  bearing  to  assess  tbe  damages  for 
Monday,  December  9,  1907.  On  December  7, 
1907,  there  was  another  order  "that  the  de- 
fendants' motion  to  set  aside  and  vacate  the 
order  of  default  heretofore  entered  bereln 
of  record  on  the  7th  day  of  August,  A.  D. 
1907,  be  and  is  bereby  overruled  and  de- 
nied." 

An  order  of  December  13,  1907,  Is  set  out 
in  tbe  record,  which  shows  tbat  reference 
was  had  to  a  Jury  to  assess  the  plaintiff's 
damages  against  the  defendants.  The  names 
of  the  12  Jurors  are  then  given,  and  tbe  or- 
der concludes  that  they,  "after  bearing  of  the 
evidence  adduced,  say:  'We,  the  Jury,  assess 
the  plaintiff's  damages  at  the  sum  of  thlrty- 
flve  hundred  dollars^'  Thereupon  tbe  de- 
fendants entered  herein  motions  in  arrest  of 
Judgment"  On  the  4tb  of  January,  1908,  a 
formal  order  was  entered  under  a  titling  of 
the  plaintiff  against  the  three  defendants, 
which  begins:  "This  cause  coming  on  to  be 
heard  upon  the  defendants'  motion  entered 
herein  for  a  new  trial  in  said  cause,  after 
arguments  of  counsel  and  due  deliberation  by 
the  court,  said  motion  Is  overruled,  and  a 
new  trial  denied.  Thereupon  the  defendants 
mter  herein  their  motion  in  arrest  of  Judg- 
ment, which  motion  is  also  overruled" — and 
a  formal  Judgment  was  entered  In  favor  of 
the  plaintiff  against  the  defendants  for  the 
$3,500  assessed  by  the  Jury,  together  with 
costs.  Whereupon  the  defendants  prayed  an 
appeal,  which  was  allowed  on  their  filing  a 
bond,  etc. 

Tbe  record  further  shows  tbat  Mr.  Erb- 
stein,  attorney  for  the  defendants,  gave  no- 
tice to  the  attorney  for  the  plaintiff  that  he 
would  ask,  on  the  10th  of  August,  1907, 
"that  the  default  heretofore  entered  In  the 
above-entitled  cause  be  set  aside,"  and  tbat 
be  would  In  support  of  the  motion  offer  an 
affidavit  of  George  F.  R.  Cummerow,  who 
was  associated  with  Mr.  Erbstein,  a  copy  of 
which  was  attached.  Both  the  motion  and 
the  affidavit  have  the  title  of  tbe  case  in  tbe 
superior  court  of  Cook  county,  and  the  names 
of  the  two  Mundys  and  the  Baltimore  & 
Ohio  Investment  Company  are  set  out  as  tbe 
defendants.  There  was  no  suggestion  in  tbe 
motion,  the  notice  of  the  motion,  or  the  af- 
fidavit tbat  the  Investment  company  had  not 
been  served  with  process,  and,  as  we  have 
seen,  the  notice  referred  to  "the  default  here- 
tofore entered,"  and  that  default  was  against 
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the  three,  and  the  affldavlt  states  "that  the 
aforesaid  defendants"  have  a  good  and  meri- 
torious defense.  "The  aforesaid  defend- 
ants" are  the  two  Mnndys  and  the  invest- 
ment company.  The  only  paper  in  the  rec- 
ord which  does  in  any  way  cast  any  doubt  on 
the  subject  is  one  filed  on  August  7,  1907, 
after  the  defaalt,  in  which  Mr.  Erbstein  stat- 
ed, "I  hereby  enter  the  appearance  of  Percy 
J.  Mundy  and  Alice  J.  Mundy  as  defendants 
in  the  above-entitled  cause,  and  my  appear- 
ance as  their  attorney  In  the  above-entitled 
case,"  but  that  is  not  explained,  and  he  must 
have  known  that  the  default  was  against  the 
three,  as  there  was  nothing  in  the  order  or 
judgment  of  the  court  to  limit  it  to  the  two. 
The  return  of  the  sheriff  of  Coolc  county 
shows  that  he  served  the  summons  on  the  in- 
vestment company  by  delivering  a  copy  to 
Percy  J.  Mundy,  on  Percy  J.  Mundy  and 
Alice  Mundy,  by  reading  the  same  and  leav- 
ing a  copy  with  each  of  them.  When  Mr. 
Mundy  was  on  the  stand  in  this  case,  he  pro- 
duced three  copies  of  the  summons,  and  It 
would  seem  strange  that,  even  If  he  did  not, 
the  attorney  would  not  know  that  as  there 
were  three  defendants  named  in  the  sum- 
mons the  three  copies  wiere  Intended  for 
them.  An  examination  of  the  return  of  the 
sheriff  would  have  shown  for  whom  they 
were  intended,  and  it  is  not  likely  that  an  at- 
torney would  have  endeavored  to  set  aside 
the  default  without  knowing  what  the  re- 
turn was.  Mr.  Erbsteln's  testimony  was  not 
taken. 

But  if  the  facts  referred  to  left  the  ques- 
tion in  doubt,  the  bill  in  equity  filed  by  the 
Investment  company  in  Illinois  alleges  that 
"on  the  7th  day  of  August,  A.  D.  1907,  after 
the  default  had  been  entered  In  said  suit,  an 
appearance  of  your  orator  and  the  other  par- 
ties named  as  defendants  in  said  suit,  and 
the  appearance  of  the  said  Charles  E.  Erb- 
steln  as  their  attorney,  was  filed  by  the  said 
Charles  E.  Erbsteln,  and  that  thereafter  the 
said  Charles  B.  Erbsteln  made  various  inef- 
fectual attempts  oh  behalf  of  your  orator  and 
the  other  parties  defendant  to  (the)  cause  to 
have  the  default  thereinbefore  entered  In 
said  suit  set  aside,  but  all  without  any  au- 
thority or  knowledge  on  the  part  of  your 
orator,  or  any  of  its  oflicers,  agents,  or  em- 
ployes." 

It  is  therefore  shown  by  the  record  that 
the  Investment  company  was  returned  sum- 
moned, that  an  attorney  was  undoubtedly 
employed  to  defend  the  individual  defend- 
ants, and  that  after  default  that  attorney 
appeared  for  aU  three  defendants,  made  nu- 
merous efforts  to  have  the  default  set  aside, 
and  upon  failure  to  do  that^  represented  the 
defendants  when  the  damages  were  assess- 
ed, and  made  motions  for  a  new  trial  and 
in  arrest  of  judgment.  The  daughtw  and 
son-in-law  of  Bridle  certainly  knew  that 
Erbsteln  was  appearing  In  the  case,  and  it  is 
difficult  to  believe  that  one  or  both  of  them 
4id  not  Inform  Bridle  of  the  plaintiff's  pro- 


ceedings, if  he  was  the  presidoit  of  that  com- 
pany. But,  as  we  have  seen,  there  was  no 
objection  made  on  the  ground  that  the  com- 
pany had  not  been  properly  served  until  Its 
property  was  seized  in  Baltimore,  and  then 
it  also  sought  to  escape  the  attachment  by 
attempting  to  transfer  the  property  to  Bridle 
individually,  under  such  circumstances  as 
give  some  foundation  for  the  allegation  in 
the  answer  filed  In  the  chancery  case  in  Cook 
county  that  the  Mundys  were  the  real  own- 
ers of  the  property.  Mundy  was  one  of  the 
original  Incorporators  of  the  company,  and 
seems  from  the  record  to  have  had  more  con- 
nection with  it  than  any  one  else. 

[I]  While  a  court  of  one  state  can  Inquire 
Into  the  jurisdiction  of  the  court  of  anoth- 
er state,  which  has  rendered  a  judgment 
sought  to  be  enforced,  the  presumption  la 
in  favor  of  the  jurisdiction,  and,  of  course, 
an  officer's  return  to  process.  It  is  scarcely 
necessary  to  cite  authorities  to  sustain  such 
a  familiar  principle  of  law,  but  for  con- 
venience we  win  refer  to  17  Am  &  Eag. 
Ency.  of  Law,  1073,  where  many  cases.  In- 
cluding some  of  those  in  this  state,  are  cit- 
ed. It  is  there  said:  "A  superior  court  of 
general  jurisdiction,  proceeding  within  the 
general  scope  of  its  powers.  Is  presumed  to 
have  jurisdiction  to  give  the  judgments  it 
renders  until  the  contrary  appears;  and 
this  presumption  embraces  jurisdiction,  not 
only  of  the  cause  or  subject-matter  of  the 
action  in  which  the  judgment  is  given,  but 
of  the  parties  also.  It  will  accordingly  be 
presumed  that  all  the  facts  necessary  to 
give  the  court  Jurisdiction  to  render  the 
particular  judgment  wwe  duly  found.  Tbus, 
to  illustrate  the  rule,  unless  the  contrary 
appears,  it  will  be  presumed  *  •  •  tbat 
there  was  due  service  of  process  or  appear- 
ance by  the  parties;  that  an  appearance  by 
an  attorney  was  authorized,"  etc  As  we 
are  satisfied  that  this  record  shows  that  the 
investment  company  had  ample  opportunity 
to  show  that  it  was  not  properly  served  In 
the  Illinois  court.  If  that  was  the  fact,  and 
as  it  failed  in  the  only  attempt  it  has  made 
in  that  state  to  have  the  judgment  set  aside 
on  the  ground  that  it  was  not  properly 
served,  we  are  not  willing  to  accept  the  un- 
supported statement  of  Mundy  as  sufficient 
to  overcome  the  presumptions  we  have  spok- 
en of,  and  the  many  circumstances  which 
tend  to  contradict  him,  and  cannot  declare 
the  judgment  void,  if  the  records  which 
are  before  us  correctly  state  the  facts. 

[7]  That  brings  us  to  the  consideration  of 
the  sufficiency  of  those  records.  We  do  not 
regard  those  of  the  proceedings  In  Illinois 
under  which  the  judgment  was  obtained 
sufficient  to  enable  .the  court  to  enter  a  per- 
sonal decree  on  it  While  it  may  not  al- 
ways be  necessary  to  have  a  complete  rec- 
ord of  a  foreign  judgment  to  make  it  admis- 
sible, when,  as  in  this  case.  It  Is  sought  to 
obtain  a  decree  based  on  the  judgment  of 
another   state,    and    the   answer   In   effect 
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pleads  nnl  tiel  record,  and  also  specifically 
dakiee  that  the  Illinois  conrt  had  Jurisdic- 
tion over  the  defendants,  It  would  seem  to 
be  necessary  and  proper  to  require  a  com- 
plete record.  Section  40  of  article  35  of  the 
Code  provides  that:  "An  ezempllflcation  of 
the  record,  under  the  hand  of  the  keeper  of 
the  same  and  the  seal  of  the  court  or  o£9ce 
where  such  record  may  be  made,  shall  be 
good  and  sufficient  evidence  in  any  court  of 
this  state  to  prove  any  debt  of  record  made 
or  entered  <»  any  other  of  the  United  States, 
or  in  any  foreign  country;"  and  section  64 
of  that  article  provides  that:  "Short  copies 
of  judgments  or  decrees  rendered  by  any 
court  of  record  of  this  state,  certified  by 
the  derk  under  the  seal  of  the  court,  with 
the  docket  entries,  shall  be  admissible  evi- 
dence in  any  other  court  in  this  state,  to 
prove  the  recovery  of  such  Judgment  or  de- 
cree; and  it  shall  not  be  necessary  to  pro- 
duce a  full  exemplified  copy  of  the  record 
in  order  to  prove  such  judgment  or  decree." 
The  Code  therefore  in  terms  makes  a  dis- 
tinction between  the  record  of  a  foreign 
judgment  and  that  of  a  domestic  Judgment 
In  Omdorff  v.  Mumma,  3  Har.  &  J.  70,  the 
judgment  was  reversed  because  the  lower 
court  had  admitted  In  evidence  a  record  of 
an  action  in  the  general  court  which  did 
not  contain  a  plat  or  copy  thereof.  At  that 
time,  plats  in  ejectment  cases  were  consider- 
ed as  part  of  the  record.  The  court  said, 
"Part  of  the  record  only  being  produced  was 
not  sufficient  evidence  to  support  the  action 
in  this  case."  The  case  of  McC!ormiek  v. 
Deaver,  22  Md.  187,  is  to  the  effect  that  a 
record  of  a  decree,  certified  under  the  act 
of  Congress,  which  showed  that  all  the  pro- 
ceedings affecting  the  merits  of  the  case 
had  not  been  transmitted  would  be  defec- 
tive.   See,  also,  17  Cyc.  355. 

In  this  case,  It  was  peculiarly  Important 
that  the  record  of  the  Judgment  in  the  Illi- 
nois court  be  complete.  It  may  be  possible 
that  something  was  done  which  would  ma- 
terially refiect  upon  the  question  before  us, 
bat  we  cannot  tell  whether  all  of  the  papers 
had  been  certified,  unless  we  hold  that  the 
record  which  the  court  required  the  defend- 
ants to  produce  was  sufficient,  and  that  it 
was  properly  admitted.  But  in  that  copy 
the  clerk  certified,  "the  above  and  aforego- 
hig  to  he  a  true,  perfect  and  complete  tran- 
script of  the  record,"  except  the  praecipe, 
the  declaration,  apd  the  verdict.  That  copy 
Is  certified  under  the  act  of  Congress.  Aft- 
tt  the  appellee  succeeded  in  having  that  ad- 
mitted, he  procured  a  copy  of  the  notice  of 
the  motion  to  strike  out  the  default  and  of 
the  affidavit  of  George  F.  R.  Cummerow 
(neither  of  which  is  in  the  record  produced 
1)7  the  defendant) ;   also  copies  of  the  prsec- 


ipe,  of  another  motion  and  affidavit  as  to 
the  default,  and  of  the  declaration.  All  of 
those  copies  are  certified  by  the  clerk  alone, 
and  not  under  the  act  of  Congress. 

It  is  not  necessary  to  pass  on  the  question 
whether,  under  the  circumstances,  the  court 
was  right  in  requiring  the  defendant  to  pro- 
duce the  copy  of  the  record,  in  order  that 
the  plaintiff  could  offer  It  In  evidence,  as 
we  are  of  the  opinion  that  It  was  a  defective 
copy,  showing  on  its  face  that  it  did  not 
Include  i)art8  of  the  original  record  which 
may  be  material.  Indeed,  some  of  the  pa- 
pers subsequently  filed  by  the  plaintiff  show- 
ed that  there  were  others  in  addition  to 
those  excepted  by  the  clerk.  Those  which 
were  thus  subsequently  offered,  being  certi- 
fied by  the  clerk  alone,  cannot  be  said  to  be 
such  exemplifications  of  the  records  as  are 
authorize  by  section  40  Of  article  35.  Nei- 
ther one  of  these  papers  could  prove  any 
debt  of  record,  and  that  section  does  not  au- 
thorize such  authentication  of  copies  of  pa- 
per of  their  kind. 

We  are  also  of  opinion  that  the  copies  of 
the  bill,  answer,  and  order  in  the  chancery 
case  were  not  admissible  as  offered.  There 
should  be  a  full  record  containing  all  of  the 
papers.  The  order  refers  to  the  master's 
report,  and  the  bill  is  dismissed  for  want  of 
equity  pursuant  to  that  report,  but  it  is  not 
in  the  record.  The  copy  of  that  order  is 
also  only  certified  by  the  clerk,  although 
the  copies  of  the  bill  and  answer  were  each 
certified  under  the  act  of  Congress. 

So,  without  meaning  to  hold  that  under 
all  circumstances  the  copy  of  a  record  must 
contain  every  paper  filed,  whether  relevant 
or  not  to  the  question  for  which  they  are 
to  be  used,  we  are  of  the  opinion  that  the 
court  erred  In  admitting  these  parts  of  what 
are  supposed  to  be  the  records  of  the  law 
and  chancery  cases  in  Illinois,  and  that 
there  should  be  complete  records  of  them. 
We  will  reverse  the  decree,  and  remand  the 
cause,  and  the  plaintiff  can  then  obtain  full 
and  complete  copies,  unless  that  can  be 
avoided  by  agreement.  We  have  referred  to 
the  other  questions  raised,  so  our  views  as 
to  them  would  be  known  to  the  parties  and 
possibly  save  some  further  litigation;  but 
of  course,  if  the  complete  records  present 
different  facts  from  those  we  have  assumed 
to  exist  from  what  we  have  before  us,  re- 
fiectlng  upon  the  Jurisdiction  over  the  in- 
vestment company,  the  parties  will  not  be 
precluded  by  what  we  have  said  on  that  sub- 
ject. The  lower  court  can  also,  if  it  deems 
the  ends  of  justice  require  It,  allow  fur- 
ther testimony  to  be  taken  after  those  rec- 
ords are  offered  in  evidence. 

Becree  reversed,  and  cause  remanded; 
the  appellee  to  pay  the  costs. 
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AUTO  &  ACCESSORIES  MFG.  CO.  v.  MBBr 

CHANTS'  NAT.  BANK. 
(Court  of  Appeals  pt  Maryland.    June  23,  1911.) 

1.  Customs  and  Usages  (|  19*)— Bvidencb— 
fodkdation. 

Evidence  of  a  custojn  cannot  be  received  un- 
til proof  haa  been  made  that  the  custom  exists 
and  has  been  established  so  long  as  to  have  be- 
come generally  known,  and  to  warrant  a  pre- 
sumption that  the  contract  in  question  was 
made  in  reference  to  it,  and  that  it  was  uni- 
form in  reference  to  the  business  and  localities 
involved  in  the  inquiry. 

[EJd.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cfent.  Dig.  H  41-46 ;    Dec  Dig.  i  19.*] 

2.  Customs  and  Ubaois  (i  17*)— Contbact— 

CONTBADICnON. 

Where  a  banker  testified  that  a  draft,  in- 
dorsed to  the  bank  for  deposit,  was  taken  as  a 
discount,  and  was  subject  to  check  immediately 
after  entered  in  the  depositor's  pass  book,  evi- 
dence that  it  is  the  custom  of  banliers  to  cred- 
it such  items  as  cash,  though  in  fact  they  are 
taken  onl^  for  collection,  was  inadmissible  as 
contradicting  the  contract  proved. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  |  34;  Dec.  Dig.  f  17  ;•  Evi- 
dence. Cent.  Dig.  {§  1945-1952.] 

3.  Banks  and  Banking  (i  129*)— Dbafts— 
Deposit— Bftkct. 

Where  a  bank  accepted  a  draft  of  a  depos- 
itor as  a  discount,  and  not  for  collection  merely, 
the  title  to  the  draft  passed  inunediately  on 
deposit  to  the  bank  as  against  the  creditors  of 
the  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  129.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;  James  P.  Gorter,  Judge. 

Action  by  the  Auto  &  Accessories  Manu- 
facturing Company  against  the  American 
Motor  Car  Sales  Company,  with  the  Mer- 
chants' National  Bank  as  garnishee.  From 
a  Judgment  in  favor  of  the  garnishee,  plain- 
tltr  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE.  PATTISON,  URN- 
ER,  and  STOCKBRIDGE,  JJ. 

Carl  K.  Mengel  and  Richard  B.  Tlppett, 
for  appellant  R.  E.  Lee  Marshall,  for  ap- 
pellee. 

PEARCE,  J.  The  American  Motor  Car 
Sales  Company,  a  corporation  not  resident 
In  the  state  of  Maryland,  kept  a  large  and 
active  account  with  the  Capitol  National 
Bank  of  Indianapolis,  and  frequently  de- 
posited with  that  banlc  drafts  drawn  by  the 
American  Motor  Car  Sales  Company  upon 
difFerent  persons  and  corporations.  It  ap- 
pears from  the  testimony  of  Mr.  Kahler, 
the  assistant  cashier  of  the  Capitol  National 
Bank  of  Indianapolis,  who  was  also  the  per- 
son in  charge  of  the  discounts  of  that  bank, 
that  bills  of  lading  calling  for  one  or  more 
automobiles  were  sometimes  attached  to 
these  drafts  so  deposited,  and  sometimes 
there  were  no  bills  of  lading  attached,  but 
that  under  the  course  of  dealing  between 
these  parties  all  drafts  so  deposited  were  en- 


tered as  cash  and  passed  to  the  credit  of 
the  American  Motor  Car  Sales  Company,  and 
became  immediately  subject  to  their  check 
after  it  was  credited  upon  their  pass  book. 
He  also  testified  that  there  was  no  agree- 
ment between  the  bank  and  the  Motor  Car 
Sales  Company  in  respect  to  these  drafts. 
On  May  7,  1909,  the  Motor  Car  Sales  Com- 
pany drew  a  draft  to  the  order  of  the  Cap- 
itol National  Bank  of  Indianapolis  on  the 
Auto  &  Accessories  Manufacturing  Company, 
a  corporation  under  the  laws  of  Maryland, 
in  the  city  of  Baltimore,  for  the  sum  of 
12,165,  with  a  biU  of  lading  attached  calling 
for  several  automobiles.  This  draft  with 
the  bill  of  lading  attached  was  deposited 
by  the  Motor  Car  Sales  Company  In  the 
Capitol  National  Bank  of  Indianapolis  by 
which  the  proceeds  were  credited  as  cash 
to  the  Motor  Car  Sales  Company,  both  upon 
the  books  of  the  bank,  and  upon  the  pass 
book  of  the  Motor  Car  Sales  Company,  and 
the  draft  was  by  that  bank  sent  to  the  Mer- 
chants' National  Bank  of  Baltimore  for 
payment,  and  it  was  paid  on  May  7,  1909,  by 
the  Auto  &  Accessories  Manufacturing  Com- 
pany. On  the  same  day.  May  7,  1909,  the 
Auto  &  Accessories  Manufacturing  Company 
issued  out  of  the  superior  court  of  Baltimore 
city  a  nonresident  attachment  against  the 
American  Motor  Car  Sales  Company  upon 
an  alleged  Indebtedness  of  $2,730  for  com- 
missions due  on  sales  of  nine  automobiles, 
aud  for  cash  advanced,  and  the  attachment 
was  on  the  same  day  laid  in  the  hands  of 
the  Merchants'  National  Bank  of  Baltimore, 
and  it  was  summoned  as  garnishee.  The 
garnishee  appeared  and  pleaded  nulla  bona, 
and  upon  replication  and  issue  Joined  there- 
on verdict  was  rendered  for  the  garnishee 
under  the  instruction  of  the  court  and  Judg- 
ment entered  thereon,  and  from  that  Judg- 
ment the  plaintiff  in  the  attachment  has  ap- 
pealed. 

The  only  evidence  in  the  case  as  to  the 
general  course  of  dealing  between  the  Motor 
Car  Sales  Company  and  the  Capitol  Nation- 
al Bank  of  Indianapolis,  and  as  to  this  par- 
ticular transaction  tietween  them.  Is  the 
testimony  of  Mr.  Kahler,  to  which  we  have 
already  referred  for  a  general  statement 
of  the  case,  but  we  will  now  refer  briefly 
more  particularly  to  his  testimony.  When 
he  was  asked  by  plaintiffs'  counsel  If  be 
took  the  draft  for  collection,  he  replied, 
"No;  we  took  it  and  credited  it  as  cash." 
Being  further  asked,  "But  you  took  the 
draft  for  collection,  did  you  not?"  he  re- 
plied, "No,  sir.  Why  didn't  you?  Because 
it  was  the  same  as  a  discount  Why  do  you 
call  it  the  same  as  a  discount?  Because  It 
was  subject  to  their  check  immediately  after 
it  was  passed  on  to  their  pass  book."  And 
under  continued  pressure  from  oounsel  for 
plaintiff  he  continued  to  assert  that  it  was 
not  taken  for  collection  for  the  drawer,  but 
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was  idaced  to  Its  credit  as  casb  aud  for- 
warded for  payment. 

Mr.  Barthel,  the  general  bookkeeper  of  tbe 
National  Bank  of  Baltimore,  was  called  as  a 
witness  for  tlie  plalntlfF,  and  It  was  sought 
to  prove  by  him  some  custom  of  national 
banks  applicable  to  this  case,  and  three  ex- 
ceptions were  taken  to  the  refusal  of  the 
ooort  to  allow  him  to  answer  certain  ques- 
tions propounded  for  that  purpose.  The 
first  question  asked  was:  "What  Is  the  cus- 
tom of  national  banks  where  they  take  drafts 
from  customers  that  are  in  excellent  stand- 
ing with  them,  and  carrying  large  balances, 
in  cases  where  they  take  drafts  on  other 
concerns  in  other  cities?"  The  second  ques- 
tion is:  '<ten  you  state  whether,  if  a  draft 
is  put  in  bank  by  a  depositor  in  good  stand- 
ing with  the  bank,  it  is  carried  to  the  credit 
of  the  depositor  as  cash  7'  The  third  ques- 
tion is:  "WUl  you  please  state  whether  or 
Dot  drafts  that  are  put  in  the  manner  I 
have  indicated,  even  though  they  may  be 
marked  'for  collection,'  are  carried  as  cash 
to  the  depositor's  credit,  if  the  depositor  is 
in  good  standing  with  the  bank?"  These 
mlings  all  involve  the  same  principle  and 
may  be  considered  together. 

[1]  Before  evidencie  of  a  custom,  or  usage 
can  be  received,  it  must  appear  that  there 
exists  a  usage  established  long  enough  to 
have  become  generally  known,  and  to  war- 
rant a  presumption  that  the  contract  in  ques- 
tion was  made  in  reference  to  it,  and  that 
the  usage  is  uniform  in  reference  to  the 
business  and  locallttes  Involved  in  the  in- 
qniry.  In  this  case  the  witness  was  not 
asked  whether  there  was  any  usage  relating 
to  the  subject  of  inquiry,  nor  was  his  at- 
toition  directed  to  the  field  to  be  covered 
by  it,  and  it  by  no  means  follows  that 
tbe  same  usage  which  may  prevail  in  bank 
management  tn  Baltimore  or  in  Eastern 
cities  obtains  tn  Indlanai)olls  or  In  tbe  cities 
of  the  west,  and  the  failure  to  show  these 
preliminary  conditions,  constitutes  a  substan- 
tial objection  to  these  questions. 

i2]  Moreover,  proof  of  usage  cannot  be 
received  If  It  contradicts  expressly,  or  by 
implication,  the  language  or  the  substance 
of  tbe  contract  Jones  on  Evidence  (2d  VSi.) 
p.  385.  "Usage  may  be  admissible  to  ex- 
plain yrhat  is  doubtful.  It  is  never  admis- 
sible to  contradict  what  is  plain."  Here  the 
draft  was  drawn  to  the  order  of  the  bank, 
and  was  indorsed  by  it  alone,  for  collection 
for  it,  and,  when  this  is  considered  in  con- 
nection with  the  clear  and  uncontradicted 
testimony  of  Mr.  Kahler  as  to  the  circum- 
stances of  the  transaction,  such  a  usage  as 
tbe  plaintiff  sought  to  show  would  contra- 
dict the  conclusion  naturally  to  be  drawn 
from  those  circumstances  aud  from  his  tes- 
timony. Bait  Baseball  Club  v.  Pickett,  78 
Md.  375,  28  Ati.  279,  22  I*  R.  A.  690,  44 
km.  St  Rep.  S04:  First  Nat  Bk.  of  Bait 
T.  Taliaferro,  72  Md.  169,  170,  19  AU.  364. 
There  was  no  error   In   the   rejection   of 


these  questions.  The  principal  question  in 
this  case,  viz.,  the  ownership  of  the  draft 
when  it  was  deposited  in  the  Indianapolis 
Bank  and  credited  as  cash  to  the  depositor, 
both  upon  the  books  of  the  bank,  and  also 
upon  the  depositor's  pass  book,  was  raised 
by  the  granting  of  an  instruction  to  the 
Jury  at  the  close  of  the  plaintiff's  case  "that 
there  is  no  evidence  in  this  case  that  tbe 
garnishee  had  at  the  time  of  tbe  laying  of 
the  attachment  in  this  case,  or  has  since 
had,  or  now  has,  any  property,  funds,  or 
credits  of  the  defendant,  and  therefore  their 
verdict  must  be  for  the  garnishee."  Upon 
this  question  it  was  said  in  Tyson  &  Rawls 
V.  Western  Nat  Bank,  77  Md.  419,  26  Atl. 
521,  23  L.  B.  A.  161:  "There  has  been  much 
apparent  conflict  between  the  authorities; 
*  *  *  but  this  conflict  has  been  more  in 
appearance  than  in  reality."  In  2  Morse  on 
Banking  (4th  Ed.)  1903,  H  575,  577>  the  gen- 
eral rule  is  thus  stated:  "A  deposit  being 
made  by  a  depositor  in  a  bank,  in  the  ordi- 
nary course  of  business,  of  money,  or  drafts 
or  checks  received  and  credited  as  money, 
tbe  title  to  the  money  or  drafts  or  checks  is 
immediately  vested  in  and  becomes  the  prop- 
erty of  the  bank."  Section  575.  "When  a 
bank  receives  from  a  customer  a  check  on 
another  bank  for  the  si>eclal  purpose  of 
collection,  the  title  does  not  pass  by  tbe  spe- 
cial indorsement  for  that  purpose,  nor  does 
the  receiving  bank  owe  the  amount  until 
the  check  is  collected.  But  where  tbe  cus- 
tomer has  a  deposit  accoimt  with  the  bank- 
ers on  which  he  is  accustomed  to  deposit 
checks  payable  to  himself,  which  are  entered 
on  bis  pass  book,  and  to  draw  against  such 
deposits,  an  indorsement  of  the  words,  'for 
deposit'  on  a  check  so  deposited,  is,  in  the 
absence  of  a  different  understanding,  pre- 
sumption of  more  than  a  mere  agency  or  au- 
thority to  collect  It  is  a  request  and  di- 
rection to  deposit  the  sum  to  the  credit  of 
the  customer  and  gives  to  the  bankers  au- 
thority not  only  to  collect,  but  to  use  the 
check  in  such  maimer  as,  in  their  Judgment 
and  discretion,  having  reference  to  the  con- 
dition and  necessities  of  their  business,  may 
make  it  most  available  In  their  possession, 
and  they  may  have  it  certified  by  the  bank 
on  whidi  it  is  drawn."  Section  577.  Section 
675  is  supported  by  reference  to  the  case  of 
Nat  Citizens'  Bank  v.  Howard,  3  How. 
Prac.  (N.  S.  N.  X.)  512,  and  section  577  by 
referoice  to  Nat  Commercial'  Bank  v.  Mil- 
ler, 77  Ala.  168.  The  text  is  supported  by 
numerous  well-considered  cases,  and  is  in  ac- 
cord with  the  current,  and  In  our  opinion 
with  the  weight  of,  authority. 

In  Titus  &  Scudder  v.  Mecb.  Nat  Bank, 
35  N.  3.  Law,  589,  the  court  said,  speaking 
of  certain  checks  which  had  been  deposited 
with  the  bank:  'They  were  received  and 
credited  in  the  same  way  as  bills  or  notes 
of  other  banks.  By  such  crediting  the  bank 
became  the  owner  of  these  checks  as  they 
do  of  legal  trader  notes  or  ttank  blUa  so 
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deposited."  And  In  Hoffman  t.  First  Nat 
Bank  of  Jersey  aty,  46  N.  J.  Law,  005,  It 
was  held  that  a  check  deposited  by  general 
Indorsement  of  the  payee  and  passed  to  the 
credit  of  the  depositor  from  that  moment  be- 
came the  property  of  the  bank,  and  the  bank 
became  liable  to  the  depositor  to  pay  any 
check  drawn  npon  it  to  the  amount  of  his 
deposits.  In  Metropolitan  Bank  t.  lioyd, 
00  N.  Y.  630,  Murray  deposited  certain 
checks  for  collection;  others  he  deposited, 
and  took  credit  for  as  cash  upon  his  pass 
book.  The  check  In  controversy  in  that 
case  was  of  the  latter  class.  The  court 
said:  "It  is  true  no  express  agreement  was 
made  transferring  the  check  for  so  much 
money,  but  it  was  delivered  to  the  bank  and 
accepted  by  it,  and  the  bank  gave  Murray 
credit  for  the  amount  and  he  accepted  it 
That  was  enough.  The  property  in  the  check 
passed  from  Murray  and  vested  In  the  bank. 
•  •  •  The  dealings  between  the  parties 
show  that  it  was  the  intention  of  both  par- 
ties to  make  the  transfer  of  the  check  ab- 
solute, and  not  merely  to  enable  the  Bank 
to  receive  the  money  upon  it  as  Murray's 
agent  *  •  *  The  appellant  urges  that 
the  check  was  not  delivered  by  Murray  as 
the  result  of  a  negotiation  or  application 
for  its  discount,  or  sale  or  for  a  credit  and, 
if  we  look  for  such  negotiation  in  the  words 
of  the  parties  only,  this  must  be  conceded, 
but,  if  we  take  the  conduct  of  the  parties 
during  the  transaction,'  it  is  otherwise. 
They  adopted  a  mode  of  intercourse  which 
fulfilled  the  function  of  spoken  words,  and 
brought  about  a  result  as  intelligibly  as 
words  could  have  done."  In  Cragle  v.  Had- 
ley,  99  N.  Y.  131,  1  N.  E.  637,  62  Am.  Rep. 
9,  citing  cmd  approving  Met  Nat.  Bank  v. 
Iioyd,  supra,  the  court  said:  "The  general 
doctrine  that  upon  a  deposit  being  made  by 
a  customer  in  a  bank,  in  the  ordinary  course 
of  business,  of  money,  or  of  drafts  or  checks, 
received  end  credited  as  money,  the  title 
to  the  money,  or  to  the  drafts  or  checks  is 
immediately  vested  in  and  becomes  the  prop- 
erty of  the  bank,  is  not  open  to  question." 
In  St  Louis  &  S.  F.  Ry.  v.  Johnston  (a  O.) 
27  Fed.  245,  Judge  Wallace  relied  upon 
90  N.  Y.  690,  supra,  and  said:  "The  inten- 
tion of  the  parties  in  the  particular  trans- 
action may  be  ascertained  from  the  course 
of  their  previous  dealings.  When  it  ap- 
pears that  it  has  been  the  nniform  practice 
between  the  parties  In  their  past  dealings 
to  treat  deposits  of  paper  as  deposits  of 
cash,  their  Intention  to  do  so  in  the  par- 
ticular transaction  should  be  Inferred  In 
the  absence  of  new  and  Inconsistent  cir- 
cumstances." It  is  true  that  this  decree 
was  reversed  In  133  U.  S.  667,  10  Sup.  Ct 
390,  33  L.  Bd.  683,  but  the  court  said:  "The 
question  was  one  of  fact  rather  than  of 
law,"  and  "that,  so  far  from  there  being 
shown  an  unequivocal  course  of  dealing 
tending  to  rapport  the  conclusion  (of  the 


drcuit  court),  it  seems  to  xa  the  toidency 
of  the  evidence  is  otherwise."  There  is 
therefore  nothing  in  that  reversal  to  impair 
the  legal  principle  announced  so  emptiatic- 
ally  by  Judge  Wallace.  In  Amer.  Trust 
Bank  V.  Oueder  Mfg.  Co.,  150  lU.  336,  37 
N.  E.  227,  the  payee  of  a  check  indorsed 
the  same  "for  deposit"  to  be  placed  to  his 
credit  and  mailed  the  check  to  his  banker, 
who  gave  him  credit  for  the  amount  and, 
after  indorsing  it  "For  collection  and  re- 
turn," forwarded  it  to  the  drawer  for  pay- 
ment The  court  held  such  deposit  was  in 
legal  effect  a  negotiation  of  the  same  so 
as  to  vest  the  legal  title  in  the  bank,  with 
the  right  to  charge  it  back  to  the  depositor 
in  case  it  was  not  paid  on  presentment 
and  that  the  credit  given  the  depositor  was 
a  sufficient  consideration  for  the  assignment 
To  the  same  ^ect  are  the  cases  of  Cody  & 
Moore  V.  Bank  of  Grand  Rapids,  65  Mich. 
379,  21  N.  W.  373;  Security  Bank  of  Minne- 
sota V.  North  Western  Fuel  Co.,  68  Minn. 
141,  69  N.  W.  987;  Ayres  T.  Farmers'  & 
M^chants'  Bank,  79  Mo.  421,  49  Am.  Rep. 
236. 

Zane  in  his  work  on  Banks  and  Banking 
(pages  210  to  212)  seems  to  take  the  position 
that  banks  in  which  checks  and  drafts  have 
been  deposited  for  the  credit  of  the  deposi- 
tor can  only  be  regarded  as  owners  of  the 
paper  In  favor  of  third  persons  who  liave 
acquired  intervening  rights,  though  he  says 
there  are  cases  which  hold  that  if  the  de- 
posit is  credited  as  casli,  the  title  passes 
to  the  bank,  and  be  adds:  "The  conflict  of 
authority  is  not  capable  of  being  explained, 
but  the  true  rule  is  tliat  of  Beal  v.  Somer- 
vUle,  50  Fed.  647  [1  a  0.  A.  598,  17  L.  B. 
A.  291]."  That  case  will  be  referred  to 
later. 

[3]  Whatever  conflict  there  may  be  or 
want  of  harmony  in  the  decisional  in  other 
states  or  Jurisdictions,  a  careful  examina- 
tion of  the  two  Maryland  cases  (Tyson  A 
Rawls  V.  Western  Nat.  Bank,  77  Md.  412, 
26  Ati.  520,  23  L.  R.  A.  161,  and  Ditch  v. 
Western  Nat  Bank,  79  Md.  192,  29  Atl.  72, 
138,  23  L.  R.  A.  164,  47  Am.  St  Rep.  375) 
leads  us  Irresistibly  to  the  conclusion  that 
title  to  the  draft  in  question  here  had  vest- 
ed in  the  Indianapolis  Bank  under  (he  de- 
cision In  the  last-named  case,  and  that 
there  is  no  conflict  In  this  state  upon  the 
question  as  here  presented.  In  Tyson  & 
Rawls  V.  Western  Nat  Bank  the  checks 
which  were  the  snbject  of  controversy  were 
sent  to  Nicholson  &  Sons  by  Tyson  &  Bawls, 
indorsed,  "For  collection  for  account  of 
Tyson  &  Rawls,  Greenville,  North  Oaroltaia.'' 
Nicholson  A  Sons  credited  these  checks  to 
them  as  cash,  and  treated  and  used  them 
as  their  own  property,  but  Tyson  ft  Rawls 
did  not  know  and  did  not  inquire  bow  Nich- 
olson &  Sons  dealt  with  them.  Nicholson 
&  Sons  indorsed  them  for  value  to  the  West- 
em  National  Bank,   which  collected  them 
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and  held  the  proceeds  as  lt8  own.  Nicbol- 
taa  &  Sons  failed  subsequent  to  sucb  In- 
doraement,  and  were  in  fact  insolvent  at 
tbat  time,  but  this  was  not  known  to  Ty- 
■OD  &  Rawls  nor  to  tbe  Western  Bank.  The. 
coart  said : '  "Wben  a  check,  draft,  or  prom- 
iKory  note  Is  Indorsed  In  blank,  or  to  tbe 
Ofder  of  the  bank,  and  the  proceeds  credited 
to  the  depositor  as  cash,  the  bank  becomes 
tbe  owner  of  the  paper  by  virtue  of  the 
Indorsement  And,  In  case  it  is  not  paid 
It  maturity,  It  has  the  ordinary  remedies 
which  belong  to  the  indorsee  of  instruments 
of  this  character  which  have  been  dishon- 
ored. •  •  •  This  indorsement  was  not 
adequate  to  pass  to  Nicholson  &  Sons  the 
dtle  to  these  papers.  *  •  *  The  words 
for  collection'  evidently  had  a  meaning. 
That  meaning  was  Intended  to  limit  the  ef- 
fect which  would  have  been  given  to  the 
Indorsement  without  them,  and  warned  the 
party  that,  contrary  to  the  purpose  of  a 
general  or  blank  indorsement,  this  was  not 
intended  to  transfer  the  ownership  of  the 
paper  or  its  proceeds."  One  of  the  cases 
Idled  on  by  the  appellant  in  the  case  at 
bar  is  Butchers'  &  Drovers'  Bank  v.  Hub- 
bell,  117  N.  Y.  384,  22  N.  E.  1031,  7  L.  R.  A. 
^2,  15  Am.  St  E^.  615,  but  In  that  case 
the  indorsement  was  for  collection  simply, 
and  tbe  court  in  Tyson  &  Rawls  v.  Western 
Nat  Bank,  77  Md.  419,  26  Atl.  522,  23  L.  B. 
A.  161,  cites  that  case  to  sustain  its  opin- 
ion, saying  that  the  opinion  in  117  N.  Y. 
"contains  a  very  clear  and  convincing  ex- 
position  of  the  dlffoence  between  the  rights 
of  the  banker  tn  case  of  a  deposit  of  a  check 
or  draft  Indorsed  In  blank  and  one  where 
the  paper  is  indorsed  for  collection."  Ty- 
son &  Bawls  y.  Western  Nat  Bank  was  ar- 
gued before  all  the  judges.  Judge  McSherry 
dissenting,  and  the  opinion  was  delivered 
by  Judge  Bryan.  In  Ditch  v.  Western  Bank, 
79  Md.  192,  29  Ati.  72,  138,  23  L.  R.  A.  164, 
47  Am.  St  Bep.  375,  which  grew  out  of  the 
game  failure  of  Nicholson  &  Sons,  Ditch  & 
Bro.,  holders  of  a  check  Indorsed  to  them 
by  the  payee.  Indorsed  the  same  "for  de- 
posit to  the  credit  of  X  S.  Ditch  &  Bro.," 
and  deposited  It  with  Nicholson  &  Sons,  who 
entered  the  same  as  cash  to  the  credit  of 
Ditch  ft  Bro.  both  on  the  books  of  the  bank 
and  on  the  depositor's  pass  book,  and  in- 
dorsed tbe  check  to  the  Western  Bank,  by 
which  it  was  paid  to  Nicholson  &  Sons  who 
afterwards  made  an  assignment  for  the 
benefit  of  its  creditors,  and  it  was  held 
Oat  tlie  title  had  vested  In  the  bank  which 
held  it  and  had  paid  for  it  That  case  was 
ugued  before  six  judges.  Judges  Briscoe 
and  Boyd  not  sitting,  and  the  court  declin- 
ed to  hear  counsel  for  the  appellee.  The 
case  was  subsequently  reargued  before  all 
tbe  judges  except  Judge  Page,  who,  how- 
ever, examined  the  briefs  of  counsel,   and 


noted  his  concurrence  in  the  opinion  of  the 
court  The  opinion  In  both  these  cases  was  . 
written  by  Judge  Bryan,  and  they  both 
evince  the  most  careful  consideration  of  the 
subject  In  the  latter  case  he  reviewed  at 
some  length  the  principal  cases  urged  by 
the  appellant,  among  which  is  Beni  v.  Som- 
erville,  50  Fed.  647,  1  0.  a  A.  698,  17  L. 
R.  A.  291,  supra,  stated  by  Mr.  Zane  to 
lay  down  the  true  rule  for  such  a  casa 
Judge  Bryan  says:  "It  being  our  opinion 
tbat  Nicholson  &  Sons  acquired  title  to  this 
check,  we  must  declare  our  carefully  con- 
sidered judgment  If  other  tribunals  for 
whose  learning  and  ability  we  entertain  the 
greatest  respect  have  arrived  at  conclusions 
different  from  our  own,  we  do  not  feel  call- 
ed upon  to  abandon  the  deliberate  convic- 
tions which  we  entertain."  In  that  case 
Judge  Fowler  delivered  a  vigorous  and  ex- 
haustive dissenting  opinion,  in  which  Chief 
Judge  Robinson  and  Judge  Roberts  con- 
curred, and  it  was  doubtless  in  view  of  this 
dissenting  opinion  that  Judge  Bryan  used 
the  emphatic  Icmguage  just  quoted.  Judge 
Fowler  reviewed  and  analyzed  tbe  leading 
text-writers  and  a  number  of  the  decisions 
adverse  to  the  view  expressed  by  tbe  ma- 
jority opinion,  but  without  avail  to  shake 
the  deliberate  convictions  entertained  by  the 
majority.  The  question  here  presented,  and 
there  decided,  upon  such  full  deliberation, 
must  be  regarded  as  finally  settled  by  tbat 
decision. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee above  and  below. 


SMITH  V.  PHILADELPHIA  ft  R.  BY.  CO. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

Railboaob    (I    297*)  —  Operation— INJUBIBS 
TO  Person  on  ob  neab  Track— Gabk  Bb- 

QtriBED. 

Where  the  onlv  evidence  that  a  derailing 
switch  owned  by  defendant  railroad  company 
was  out  of  repair  is  that  of  a  witness  who  saw 
the  condition  of  things  only  at  tbe  moment 
of  the  accident,  a  nonsuit  is  properly  entered, 
in  an  action  for  the  death  of  an  employe  of 
another  railroad  lawfnlly  using  the  tracks  of 
the  defendant,  where  the  undisputed  testimony 
shows  that  tiie  switch  was  inspected  the  day 
before  the  accident,  and  found  to  be  in  good 
condition  and  working  properly,  that  the  de- 
vice was  in  good  order  within  1%  honn  of 
the  accident,  and  tbat  two  trains  passed  over  it 
without  any  difficulty,  since,  conceding  that 
defendant  owed  the  decedent  the  same  duty  as 
an  employer  owes  an  employt,  the  plaintiff 
must  not  only  show  that  the  defect  existed  at 
the  moment  of  tbe  accident,  but  that  the  rail- 
road company  had  an  opportunity  of  previous 
knowledge,  or  that  the  facts  were  such  tbat  it 
ought  to  have  known  of  the  defect 

rS)d.   Note.^For   other  cases,   see   Railroads, 
Dec.  Dig.  f  297.*] 

Appeal   from    Court   of    Common    Pleas, 
Franklin  County. 
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Action  by  Emma  L.  Smith  against  the 
Philadelphia  ft  Reading  Railway  Company. 
From  a  Judgment  for  defendant  non  obatante 
veredicto,  plaintiff  appeals.    Affinued. 

Charles  M.  Smith,  the  husband  of  the 
plaintiff,  died  from  injuries  sustained  by  the 
wrecking  of  a  train  of  the  Western  Maryland 
Railroad  Company  while  running  on  the 
tracks  of  the  Philadelphia  &  Reading  Rail- 
way Company  on  May  30,  1907.  Smith  was 
the  engineer  of  the  train.  The  plaintiff  alleged 
that  the  cause  of  the  accident  was  the  de- 
fective condition  of  a  derailing  switch.  Ver- 
dict for  plaintiff  for  |10,203.08.  The  court 
subsequently  entered  judgment  n.  o.  ▼.  for 
defendant. 

Argued  before  FELL,  C.  X,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART, 
JJ. 

O.  C.  Bowers  and  John  W.  Hoke,  for  appel- 
lant J.  R.  Ruthrauff  and  J.  W.  Wetzel,  for 
appellee. 

POTTER,  J.  After  taking  ample  time  to 
consider  carefully  all  the  testimony  In  this 
case,  the  learned  Judge  of  the  court  below 
reached  the  conclusion  that  the  evidence  was 
not  sufficient  to  establish  any  fact  which 
could  fairly  be  deemed  negligence  upon  the 
part  of  the  defendant  company.  He  therefore 
«ntered  Judgment  for  the  defendaht  notwith- 
standing the  verdict.  As  the  trial  Judge 
«ay8,  the  burden  of  plaintiff's  contention  is 
that  the  accident  wa&  due  to  the  negligence 
of  the  defendant  in  allowing  the  derailing 
switch  to  be  out  of  repair.  Evidence  as  to 
any  faulty  construction  was  lacking,  and 
there  was  nothing  to  show  that  the  switch 
was  not  such  a  one  as  Is  generally  used  for 
the  purpose.  The  testimony  of  the  section 
foreman  and  the  track  walker  shows  that 
the  switch  was  inspected  the  day  before  the 
accident  and  was  found  in  good  condition 
and  working  properly.  The  undisputed  evi- 
dence of  other  trainmen  showed  that  the 
device  was  in  good  order  within  an  hour 
and  a  half  of  the  accident,  and  that  one 
train  and  another  engine  east-bound  passed 
through  it  without  any  difficulty.  The  only 
testimony  that  appears  in  the  case  tending  to 
show  that  the  switch  was  out  of  order  was 
that  of  the  witness  Kindle,  who  saw  the 
condition  of  things  only  at  the  moment  of 
the  accident  We  have  searched  the  record 
in  vain  for  any  evidmce,  prior  to  his  obser- 
vations, to  show  that  the  derailing  switch 
was  not  In  good  condition  and  working  prop- 
erly. It  is  unnecessary  to  say  that.  In  order 
to  recover,  the  plaintiff  was  bound  to  show 
by  affirmative  proof  the  cause  of  the  accident 
and  that  it  resulted  from  some  negligent 
act  on  the  part  of  the  defendant 

Cbunsel  for  plaintiff  place  great  stress  upon 
the  fact  that  there  was  testimony  to  show 
that,  after  the  accident,  a  nut  was  found 
broken  off  the  derailing  switch,  and  that  the 


absence  of  this  nut  Brevented  the  switch  from 
working  jwoperly.  But  it  was  not  shown 
how,  or  by  whom,  or  how  long  before  the 
accident  if  at  all,  the  nut  was  broken  off. 
Plaintiff's  husband  was  not  an  employ^  of 
the  defendant  company,  but  was  at  the  time 
in  the  service  of  another  railroad  lawfully  us- 
ing the  tracks  of  the  defendant  We  assume, 
however,  that  it  owed  to  him  the  same  degree 
of  care  as  that  which  it  was  obliged  to  exer- 
cise for  the  protection  of  Its  own  trainmen. 
The  rule  of  law  is  plain  that  "it  is  not 
enough  to  show  that  the  defect  existed  at 
the  moment  of  the  accident  It  must  also 
appear  that  the  master  bad  an  opportunity 
of  previous  knowledge,  or  that  the  facts  were 
such  that  he  ought  to  have  known  of  the 
defect"  Mlxter  v.  Coal  Co.,  152  Pa.  305,  25 
Atl.  587.  That  much  must  be  shown  In  order 
to  convict  him  of  negligence  In  failing  to  re- 
pair. The  language  used  by  this  court  in 
Mensch  v.  Penna.  R.  R.  Co.,  150  Pa.  598,  610, 
26  AO.  31,  35  (17  L.  R.  A.  450),  is  very  ap- 
propriate to  the  facts  here  shown.  "A  nut 
may  wear  off  from  a  bolt  by  the  ordinary 
usage  of  travel,  or  It  may  be  forced  off  by 
rough  handling  in  the  movement  of  the  train; 
but  for  this  alone  there  is  no  liability  to  an 
employ<^  because  It  Is  one  of  the  risks  of 
the  business.  If  an  opiwrtunlty  to  discover 
the  defect  were  shown  to  have  existed,  and 
no  attempt  to  repair  was  made,  then  a  con- 
dition of  liability  would  arise  which.  In  the' 
absence  of  exculpatory  proof,  would  Justify 
an  Inference  of  culpable  negligoice.  The 
same  would  be  true  if  a  prior  actual  discov- 
ery of  the  defect  had  been  shovm.  But  the 
difficulty  of  the  case,  as  it  seems  to  us.  Is 
that  there  is  no  proof  of  either  of  these  con- 
tingencies, and  In  the  absence  of  such  proof 
the  case  for  the  plaintiff  can  only  be  ad- 
Judged  by  conjecture." 

Our  examination  of  all  the  testimony  leads 
us  to  agree  with  the  conclusion  reached  by 
the  trial  Judge  that  there  was  not  sufficient 
affirmative  proof  of  negligence  upon  the  part 
of  the  defendant  to  Justify  the  submission 
of  the  question  to  the  Jury. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


HUSVAR  V.  DBLAWARBt  L.  &  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  Mastek  and   Sebvart  (I  285*)— Injuries 
TO  Servant — Questions  fob  Jubt. 

In  an  action  for  personal  injuries  to  an 
employ^,  caused  by  the  fall  of  a  hopper  in 
which  he  was  workmg.  where  plaintiff  has  rest- 
ed after  simply  showing  an  unexplained  acci- 
dent, a  judgment  for  defendant  non  obstante 
veredicto  will  not  be  sustained,  where  it  a.v- 
pears  that  the  plaintiff,  a  carpenter,  was  re- 
moving the  lininz  of  a  coal  hopper,  which  was 
xuirt  of  a  coal  breaker  and  wasbery,  that  he 
had  been  assured  by  the  foreman  of  defendant 
that  the  hopper  was  secure  and  all  shored  up. 
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that  thereafter  the  hopper  fell,  carrying  plain- 
tiff with  it  and  injuring  him  severely,  and  that 
the  general  carpenter  foreman  had  known  by 
personal  examination  for  a  day  or  two  tliat 
the  timliera  anpporting  the  hopper  were  in  l>ad 
condition,  and  that  he  wanted  tlie  hopper  torn 
oat  to  remove  the  timbers;  the  case  under 
■nch  evidence  being  for  the  jury,  though  the 
evidence  as  to  the  bad  condition  of  the  supports 
was  adduced  by  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  28S.*] 

2.  TBiAL  (I  143*)— QtrKsnOHS  fob  Jury. 

Wliere  the  facta  are  in  dispute,  the  prime 
object  of  a  trial  is  to  elicit  the  truth,  and  all 
the  evidence  is  for  the  consideration  of  the  ju- 
ry, whether  it  makes  for  or  against  the  i>arty 
calling  a  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  342.  343 ;   Dec.  Dig.  {  143.*] 

Appeal  from  Court  of  Ccmimon  Pleas, 
La<icawaniia  County. 

Action  by  James  C.  Husvar  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  From  a  Judgment  non  obstante 
veredicto  for  defendant,  plaintiff  appeals. 
Reversed,  and  Judgment  entered  for  plaintiff 
on  the  verdict. 

Argued  before  MBSTRE3ZAT,  POTTER, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

M.  A.  McOinley,  for  appellant.  Everett 
Warren,  J.  H.  Oliyer,  and  D.  R.  Reese,  for 
appellee. 

STEWART,  J.  [1]  This  was  not  a  case  call- 
ing for  the  application  of  the  rule  res  ipsa 
loqnltur.  When  the  plaintiff  rested  he  had 
simply  shown  an  unexplained  accident  Had 
a  nonsuit  been  then  ordered,  plaintiff  would 
have  had  no  ground  to  complain.  But  the 
case  proceeded,  and  the  defendant  company 
assumed  the  unrequired  burden  of  acquitting 
itself  of  negligence  in  connection  with  the 
accident  by  attempting  to  show  that  the 
plaintiff's  own  negligence  was  the  sole  pro- 
ducing cause.  The  result  on  submission  to 
the  Jury  was  a  verdict  for  the  plaintiff, 
which  on  motion  was  set  aside  and  judgment 
non  obstante  entered  for  the  defendant.  It 
is  now  contended  on  part  of  appellant  that 
the  evidence  introduced  by  the  defendant  ful- 
ly supplied  what  was  laddng  In  that  offered 
by  the  plaintiff,  and  that  the  case  upon  all 
the  eyldenoe  presented  a  triable  question. 
The  facts  as  develcqped  by  plaintiff's  testi- 
mony are  as  follows: 

The  defendant  company  was  engaged  In 
operating  a  coal  breaker  and  washer y  Is 
oonnection  therewith.  The  latter  was  a 
frame  structure  about  60  feet  in  height,  used 
for  the  purpose  of  washing,  screening,  di- 
vidlns,  and  otherwise  preparing  the  coal  for 
market  The  coal  is  carried  by  elevators  to 
the  top  of  the  washery,  where  it  Is  run 
throneh  screens  and  shakers,  and  from  there 
dropped  Into  a  hopper,  from  which  It  is  dls- 
diarged  through  a  chute  et  the  bottom  upon 


other  screens  and  shakers  beneath.  This  hop- 
per, into  which  all  the  coal  passes,  is  angular 
at  Its  sur&ce,  about  20  feet  In  length  and  about 
12  in  vrldth,  with  sides  inclining  to  the  chute 
at  the  bottom.  The  whole  structure  was  un- 
dergoing repairs  at  the  time  of  the  accident, 
and  was  not  then  being  operated.  Among  oth- 
er repairs  required  was  the  renewing  of  the 
hardwood  lining  within  the  hopper.  The 
plaintiff,  a  carpenter,  for  about  a  week  pre- 
ceding the  accident  had  been  engaged  lu 
this  kind  of  work  on  the  elevator  shaft 
tlirough  which  the  coal  was  carried  to  the 
top  of  the  washery.  Ue  was  then  assigned, 
with  another,  to  make  like  repairs  to  the 
hopper — the  removal  of  the  old  lining  and 
the  replacing  of  it  with  new.  WhUe  so  em- 
ployed, other  workmen  were  engaged  In  the 
general  repairing  of  the  structure,  including 
the  supports  to  the  hopper,  with  a  view  of 
strengthening  It  He  and  his  associate  had 
proceeded  so  far  with  the  work  inside  the 
hopper  that  three  or  four  of  the  hardwood 
boards  of  the  lining  had  been  torn  up,  and 
discharged  through  the  chute  at  the  bottom 
of  the  hopper,  when  the  men  below  complain- 
ed and  called  them  to  desist  and  come  down. 
Plaintiff  went  down  and  Inquired  of  one  Ca- 
dugan,  the  foreman  of  this  particular  Job, 
and  the  person  who  had  directed  plaintiff  to 
work  In  the  hopper,  whether  the  hopper  was 
secure  and  a  safe  place  to  work  In.  Ue  was 
told  that  it  was  all  right — ^that  It  was  all 
shored  up;  the  foreman  expressing  his  own 
willingness  to  work  in  it  With  this  assur- 
ance plaintiff  resumed  work  in  the  hopper. 
In  a  very  short  time  thereafter  the  entire 
hopper,  according  to  the  testimony  of  one 
of  plaintiff's  witnesses,  fell  to  the  ground, 
carrying  plaintiff  with  It  and  injuring  blm 
severely.  The  plaintiff  offered  no  evidence 
explaining  the  coUapse,  and  developed  noth- 
ing from  which  the  true  cause  could  be  rea- 
sonably inferred.  A  nonsuit  might  well  have 
followed;  but  it  was  not  ordered,  nor  was  It 
asked  for. 

The  defendant  company  proceeded  with  its 
case,  and  called  among  oOier  witnesses  one 
William  H.  Bryant  who  was  the  general 
carpenter  foreman  of  all  tlie  defendant  com- 
pany's work  In  that  district  This  witness 
having  testified  that  Cadugan  had  charge  of 
the  work  on  this  particular  washery  under 
his  general  direction,  and  that  he  had  direct- 
ed him  to  get  men  to  tear  out  the  hopper, 
was  asked  on  cross-examination  why  he  had 
directed  the  hopper  to  be  torn  out  His  re- 
ply was,  "To  put  In  new  timijer."  He  was 
then  asked,  "What  was  the  matter  with  the 
timber  under  the  hopper?"  To  this  he  re- 
plied, "They  were  getting  a  little  dozzy  on 
the  edges."  Asked  to  explain  his  meaning, 
he  said,  "The  timbers  bad  bad  edges,"  and 
that  he  wanted  the  hopper  torn  out  in  order 
to  remove  the  timbers.    These  questions  and 
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answers  followed:  "Q.  Why  did  they  need 
removing?  Because  tbey  were  in  bad  con- 
dition? A.  Yes,  sir.  Q.  Those  timbers  you 
wanted  to  tear  out  were  the  ones  that  sup- 
port the  hopper?  A.  Yes,  sir.  Q.  For  how 
long  a  time  did  you  know  that  the  timbers  in 
that  Diamond  washery  that  supported  the 
hopper  were  in  bad  condition?  A.  A  day  or 
two.  Q.  Had  you  examined  them?  A.  Yea, 
sir.  Q.  And  you  saw  they  were.  In  bad  con- 
dition?   A.  I  saw  them." 

Had  the  plaintUTs  case  disclosed  such  con- 
dition of  the  timbers  supporting  the  hopper 
as  this  witness  testified  to,  it  is  not  open  to 
question  that  quite  enough  would  have  been 
shown  to  warrant  a  reasonable  inference 
that  the  collapse  occurred  as  the  result  of 
such  condition,  in  the  absence  of  all  evidence 
of  other  cause.  A  nonsuit  on  that  state  of 
the  evidence  could  not  have  been  sustained. 
The  case  would  necessarily  have  been  for  the 
jury.  How  was  It  any  less  for  the  Jury  be- 
cause of  the  fact  that  this  evidence  was  elic- 
ited from  a  witness  called  on  behalf  of  the 
defendant?  The  evidence  was  for  their  con- 
sideration, whether  it  made  for  or  against 
the  party  calling  the  witness.  If  it  made  for 
the  plaintiff,  it  was  entitled  to  quite  as  much 
weight  as  though  it  had  been  introduced  by 
him. 

[J]  The  prime  object  of  a  trial,  where  the 
tacts  are  disputed,  is  to  elicit  the  truth. 
That  is  what  the  Jury  is  to  seek  after  and 
find.  If  they  can,  upon  a  consideration  of  all 
the  evidence  submitted  to  them.  Here  the 
first  question  was:  What  caused  the  collapse 
in  which  plaintiff  was  injured?  The  fact 
that  it  was  not  discoverable  from  the  testi- 
mony offered  by  plaintiff  did  not  prevent  the 
Jury  from  seeking  for  the  cause  In  the  evi- 
dence voluntarily  offered  by  the  defendant 
and  submitted  to  them.  It  is  called  to  our 
attention  that  this  witness  called  by  the  de- 
fendant, and  who  testified  to  the  bad  condi- 
tion of  the  supporting  timbers,  attributed  the 
collapse  of  the  structure  to  the  improper 
methods  pursued  by  plaintiff  in  removing  the 
lining  of  the  hopper.  We  need  only  say  that 
with  respect  to  the  condition  of  the  timbers 
the  witness  was  testifying  to  a  fact;  where- 
as, with  respect  to  the  cause  of  collapse,  he 
was  but  expressing  an  opinion.  The  one 
made  for  the  plaintiff,  the  other  against  him; 
but  both  were  for  the  Jury.  We  are  not  con- 
cerned about  the  difference  In  statement  be- 
tween this  witness  and  the  plaintiff  with  re- 
spect to  the  drciunstances  attending  the  col- 
lapse of  the  hopper,  whether  it  wfis  total  or 
partial.  Their  disagreement  on  this  point 
was  for  the  Jury.  Nor  does  It  concern  us  to 
inquire  to  what  extent  the  witness'  theory  of 
the  cause  was  supported  by  the  evidence  he 
gav&  This,  also,  was  for  the  Jury;  but  so, 
too,  was  the  fact,  undisputed,  testified  to  by 
the  witness,  that  the  timbers  supporting  the 


hopper  were  In  bad  condition,  ms  latter, 
as  we  have  said,  was  sufficient  to  support  a 
reasonable  inference  that  this  caused  the 
accident  This  evidently  was  the  inference 
which  the  Jury  derived. 

The  assignments  of  error  are  sustained. 
The  Judgment  non  obstante  is  reversed,  and 
Judgment  is  now  entered  for  the  plaintiff  on 
the  verdict 


RIEFLBR  ft  SONS.  Inc.,  ▼.  WAYNE  STOR- 
AGE WATER  POWER  CO. 

(Supreme  Court  of  Pennsylvania.   July  6, 1911.> 

1.  Debds  (1 138*)— OoNSTRuonoir— "Reskbta- 
•now"  OB  "Exception." 

A  "reservation"  is  disttngnished  from  an 
"ezceptioiL,"  in  that  the  former  is  some  new 
thing  issuing  out  of  what  is  granted,  while  the 
latter  is  a  withdrawal  from  the  operation  of 
the  grant  of  some  part  of  the  thing  itself,  and 
can  apply  only  where  the  sabject  already  exists. 

[E3d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f  466;   Dec  Dig.  §  138.' 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  253&-2544;  vol.  8,  p.  7656;  voL  7, 
pp.  6140-6144;  vol.  8,  p.  7787.] 

2.  Deeds  (J  138*)— Constbuotiok— "Resebva- 
TiON"  OB  "Exception." 

The  technical  meaning  of  the  terms  "reser- 
vation" and  "exception"  will  give  way  to  their 
evident  intent,  though  the  wrong  technical  term 
be  used,  since  tbey  are  frequently  used  inter- 
changeably. 

[Ejd.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  i  138.*] 

8.  EASxiflSNTs  a  26*)  —  CoNSTBVonoR— Tkb- 

KINATION. 

A  clause  in  a  deed  of  land  by  a  canal  com- 
I>any,  whose  powers  were  limited  to  the  opera- 
tion of  a  canal  and  railroad  appurtenant  there- 
to, excepting  from  the  premises  conveyed  and  re- 
serving; to  the  canal  company  the  absolute  and 
unqualified  right  to  occupy  so  much  of  the  land 
as  they  may  consider  necessary  for  a  reservoir 
or  reservoirs,  and  to  construct  a  dam  or  dams 
for  such  reservoir  purposes  and  to  oveflow  all 
the  land  required  for  such  purposes,  and  re- 
serving the  right  to  take  from  the  land  all  stones 
or  other  materials  requisite  or  convenient  for 
constructing  or  maintaining  a  reservoir,  consti- 
tuted a  reservation  of  an  easement  of  taking 
and  storing  water  only  as  incidental  to  the  main- 
tenance of  the  canals,  and  when  the  canal  was 
abandoned  the  easement  was  extinguished. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  72^-74,  80-82;  Dec.  Dig.  |  26. 'J 

4.  Baskicbntb  (i  1*)— Natubb  or  Right. 

The  right  to  use  another's  land  for  a  pre- 
cise and  definite  purpose,  not  inconsistent  with 
the  tatter's  generA  right  of  property,  constitutes 
an  easement  or  frandiise,  and  not  a  grant  of  the 
soil. 

[Ed.  Note.— For  other  cases,  see  E^Mements, 
Cent  Dig.  II 1,  2,  6-7;  Dec.  Dig.  I  1.*] 

Appeal  from  Court  of  Common  Pleas, 
Wayne  County. 

Action  by  Riefler  &  Sons,  Incorporated, 
against  the  Wayne  Storage  Water  Power 
Company.  From  a  Judgment  for  the  defend- 
ant, plaintiff  appeals.  Reversed,  and  Judg- 
ment ordered  for  plaintiff. 
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Aigved  before  FELL,  C.  J.,  and  MESTRE- 
ZAT.  POTTBB,  STEWART,  and  MOSCH- 
ZISKEB.  JJ. 

Homer  Greene,  Rnssell  Duane,  and  E.  O. 
Mnrnford,  for  appellant.  V.  P.  Kimble,  for 
appellea 

POTTER,  J.  On  March  8,  1851,  the  cor- 
poration entitled  "The  President,  Manager  & 
Conowny  of  the  Delaware  &  Hudson  Canal 
Company,"  conveyed  by  three  separate  deeds 
to  Rnssell  F.  Lord  and  Thomaa  H.  R.  Tracy 
three  tracts  of  land  situated  lu  Lebanon 
toymsbip,  Wayne  county,  Pa.,  containing  in 
all  about  1,164  acres.  Each  deed  contained 
tbe  following  clause:  "Excepting  out  of  the 
premises  aforesaid,  and  hereby  expressly  re- 
■O'rlng  to  tbe  said  President,  Manager  & 
Company  of  the  Delaware  &  Hudson  Canal 
Company,  and  their  successors  and  assigns, 
tba  absolute  and  unqualifled  right  to  occupy 
■o  much  of  the  land  as  they  may  consider 
necessary  for  a  reservoir  or  reservoirs,  or 
tor  any  appendages  to  the  same,  or  for  re- 
pairing. Improving,  enlarging,  or  maintaining 
tbe  same,  and  to  construct  a  dam  or  dams 
for  such  reservoir  purposes,  and  to  overflow 
all  the  land  that  they  may  require  for  such 
purposes.  Also  reserving  to  the  said  party 
of  tlie  first  part,  their  successors  or  assigns, 
tbe  right  at  all  times  hereafter  freely  and 
without  chai^re  to  have,  take,  and  use  from 
the  land  or  premises  hereby  conveyed  to  the 
parties  of  the  second  part  all  the  stones, 
earth,  brush,  or  other  material  of  any  kind 
whatsoever  requisite  or  convenient  for  con- 
structing. Improving,  altering,  repairing,  en- 
larging, or  maintaining  the  said  reservoir 
and  its  appendages  and  the  works  incident 
to  or  connected  therewith,  with  the  right  also 
at  any  and  all  times,  forever,  of  full  in- 
gress, egress,  and  regress  to  and  for  the  said 
party  of  the  first  part,  their  successors  or  as- 
signs, by  themselves,  their  engineers,  agents, 
or  workmen,  with  their  beasts  of  draught  or 
burden  and  implements  of  labor,  any  or  ev- 
ery of  them,  upon,  through,  or  from  the 
lands  hereby  conveyed  to  the  said  parties  of 
tbe  second  part,  as  fully  and  as  absolutely 
in  regard  to  all  the  exceptions  and  reserva- 
tions herein  made  as  if  this  indenture  had 
never  been  executed,  and  without  any  obliga- 
tion on  tbe  part  of  the  said  party  of  the 
flnrt  part,  their  successors  or  assigns,  to 
erect  or  maintain  any  bridge  or  fence  on 
tbe  premises  hereby  conveyed."  The  title 
to  the  lands  thus  acquired  by  Lord  and 
Tracy  is  now  vested  in  Riefler  &  Sons,  In- 
corporated, the  plaintiff  in  this  case. 

Upon  tbe  premises  conveyed  as  above  stat- 
ed in  1861  were,  and  still  are,  two  bodies  of 
water,  known  as  "Upper  Woods  Pond,"  a 
natnral  body  of  water,  containing  about  SO 
acres,  and  "Lower  Woods  Pond,"  also  a  nat- 
nral body  of  water,  but  raised  considerably 
by  a  dam  at  its  outlet,  containing  about  96 
acres.  From  the  year  1851  until  1898  the 
canal  company,  acting  under  the  authority 


of  the  clause  in  the  deeds  above  cited,  used 
these  ponds  as  feeders  or  storage  reservoirs 
for  its  canal,  and  at  no  time  used  them  for 
any  other  purpose.  In  the  year  1898  the 
canal  was  abandoned,  and  has  remained  in 
a  state  of  abandonment  and  decay  until  the 
present  time.  On  August  6,  1903,  the  Dela- 
ware &  Hudson  Company,  being  the  corpora- 
tion which  was  the  grantor  in  the  deeds 
above  referred  to  (its  name  having  been 
changed  by  the  Legislature  of  New  York, 
where  it  had  been  Incorporated),  executed 
and  delivered  to  Alonzo  T.  Searle  and  Levi 
F.  Patterson,  trustees,  a  deed  for  a  portion 
of  the  lands  described  In  the  deeds  of  Lord 
and  Tracy  above  mentioned,  excepting  and 
reserving  "so  much  thereof  as  was  conveyed 
by  the  party  of  the  first  part  to  Russell  F. 
Lord  and  Thomas  H.  R.  Tracy  by  deed  dated 
8th  March,  A.  D.  1851."  The  Interests  thus 
conveyed  to  Searle  and  Patterson,  trustees, 
have  since  become  vested  In  the  Wayne  Stor- 
age Water  Power  Company,  th^  defendant  in 
this  case.    - 

The  powers  of  the  Delaware  &  Hudson 
Canal  Company  were  limited  by  its  charter 
granted  in  New  York,  and  by  statute  in 
Pennsylvania,  to  the  operation  of  a  canal 
and  a  railroad  appurtenant  thereto.  The 
powers  of  the  Wayne  Storage  Water  Power 
Company  comprise  the  "storage,  transporta- 
tion, and  furnishing  of  water  for  manufac- 
turing and  other  purposes,  and  for  the  crea- 
tion, establishing,  and  furnishing,  transmis- 
sion and  using  of  Water  power  therefrom." 

The  present  action  in  ejectment  was 
brought  to  recover  possession  of  the  land 
covered  by  the  two  ponds  above  mentioned, 
upon  the  theory  that  the  clause  in  the  deeds 
to  Lord  and  Tracy  was  in  the  nature  of  a 
reservation,  and  was  not  an  exception,  and 
that,  being  a  reservation,  it  created  an  ease- 
ment for  the  purpose  of  storing  water,  which 
under  the  corporate  powers  of  the  canal 
company  could  only  be  used  by  it  for  the 
supply  of  the  canal,  and  when  Its  use  for 
that  purpose  ceased  the  easement  was  ex- 
tinguished, and  the  right  to  unqualifled  pos- 
session of  the  land  became  vested  In  the 
owner  of  the  fee.  The  learned  trial  Judge 
In  the  course  of  his  decision  said:  "There 
can  be  no  doubt  that  If  the  deed  did  create 
an  easement,  and  if  the  easement  was  re- 
stricted to  that  particular  corporate  purpose. 
It  has  terminated,  and  plaintiff  may  recover 
in  this  action  the  land  upon  which  such 
easement  was  imposed." 

[1]  The  first  question  thus  brought  square- 
ly before  us  for  determination  Is  whether  the 
clause  in  the  deeds  under  consideration  con- 
stitutes a  reservation  or  an  exception.  The 
trial  Judge  held  that  it  was  an  exception. 
The  distinction  between  a  reservation  and 
an  exception  is  thus  stated  In  2  Devlin  on 
Deeds,  i  979:  "A  reservation  Is  some  new 
thing  issuing  out  of  what  is  granted;  an  ex- 
ception is  a  withdrawal  from  the  operation 
of  the  grant  of  some  part  of  the  thing  it- 
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self."  In  the  recent  case  of  Sheffield  Water 
Co.  T.  Tanning  Co.,  225  Pa.  614,  »19,  74  AO. 
742,  744.  oar  Brother  Stewart  said:  "The 
essential  characteristic  of  a  reservation,  as 
distinguished  from  an  exception.  Is  that  its 
subject  is  something  that  did  not  exist  be- 
fore, but  is  created  by  and  grows  out  of  the 
transaction.  An  exception  applies  only 
where  the  subject  already  exists."  In  the 
opinion  in  that  case  it  is  further  shown  that 
In  the  deed  then  under  consideration  "noth- 
ing was  excepted  out  of  the  general  grant. 
The  deed  invested  the  grantee  with  the  legal 
title  to  the  whole  of  the  premises  described 
in  the  grant.  It  conveyed  to  the  grantee 
every  inch  of  land  falling  within  the  de- 
scription, whether  occupied  by  dan),  reser- 
voir, pipes,  tannery,  or  otherwise  howsoever, 
subject  only  to  the  right  of  the  grantors, 
their  heirs  and  assigns,  to  do  those  things 
uiMn  the  premises  which  the  grantors  had 
expressly  reserved  the  right  to  do." 

[2]  This  language  seems  to  apply  precisely 
to  the  terms  of  the  present  grant  The  en- 
tire fee  is  conveyed  by  the  deeds,  and  only 
certain  rights  are  reserved  to  the  grantors. 
The  reser\-ation  is  of  "the  absolute  and  un- 
qualified right  to  occupy"  so  much  of  the 
land  as  may  be  necessary  for  reservoirs  and 
dams,  and  "the  right  at  all  times  hereafter 
freely  and  without  charge  to  have,  take,  and 
use  from  the  land  or  premises  hereby  con- 
veyed" stones,  earth,  brush,  or  other  mate- 
rial necessary  for  the  construction  and  repair 
of  these  reservoirs,  etc.  No  part  of  the  thing 
granted  is  excepted  from  the  effect  of  the 
grant,  but  a  new  right  or  interest  in  the 
grantors  la  created,  which  they  retain.  It  is 
something  which  did  not  before  exist  apart 
from  the  ownership  of  the  land.  It  is  true 
that  In  the  case  at  bar  the  words  "excepting" 
and  "reserving"  are  both  used,  and  this  fact 
was  regarded  as  significant  by  the  trial 
Judge.  No  special  importance  can,  however, 
be  attached  to  the  use  of  both  of  these  words, 
as  they  are  frequently  used  together  without 
careful  discrimination  as  to  whether  an  ex- 
ception or  a  reserva'tlon  is  intended.  This 
usage  Is  noted  In  the  text-books.  Thus  in  2 
Devlin  on  Deeds,  §  980,  it  Is  said:  "The 
terms  'exception'  and  'reservation'  are  often 
used  indiscriminately,  and  sometimes  in  a 
deed  what  purports  to  be  a  reservation  has 
the  force  of  an  exception."  And  again  In  13 
Cyc.  674,  it  is  said:  "The  terms  'reservation' 
and  'exception'  are  often  used  interchange- 
ably, and  the  technical  meaning  will  give 
way  to  the  manifest  Intent,  even  though  the 
technical  term  to  the  contrary  be  used."  The 
point  Is  dlscnssed  at  considerable  length  in 
Whitaker  v.  Brown,  46  Pa.  197,  and  in  KIs- 
ter  V.  Beeser,  98  Pa.  1,  42  Am.  Bep.  608, 
where  it  is  said  that  the  terms  "reservation" 
and  "exception"  are  "often  used  in  the  same 
sense;  the  technical  distinction  being  disre- 
garded." By  reference  to  the  deed  it  ap- 
pears that,  except  for  the  purpose  set  forth 
In  the  clanse  of  reservation,  the  right  of  the 


grantees  to  the  land  described  was  not  re- 
stricted. Upon  the  other  hand,  in  so  far  as 
may  liave  been  considered  necessary  to  serve 
the  required  end,  there  was  reserved  to  the 
grantor,  not  merely  the  right  to  occupy  spe- 
cific parts  of  the  land,  but  in  so  far  as  any 
physical  limitations  of  the  boundaries  were 
concerned,  the  reservation  was  indefinite  and 
uncertain. 

[S]  Our  examination  of  l^e  danse  satlBfles 
us  that  the  effect  of  the  language  was  to 
create  something  new  ont  of  what  was  grant- 
ed; that  is,  It  created  the  right  to  maintain 
reservoirs  upon  the  land  conveyed,  and  to  re- 
pair, improve,  and  enlarge  them,  and  to  con- 
struct dams,  and  overflow  all  the  land  the 
grantor  might  require  for  that  purpose,  and 
to  enter  upon  the  land,  and  take  from  it  stone, 
earth,  brush,  and  other  material  requisite  or 
convenient  for  construction  or  repair  of  the 
reservoirs.  This  right,  as  a  thing  separate 
and  apart  from  the  ownership  of  the  land, 
was  created  by  and  g^ew  out  of  the  transac- 
tion between  the  parties  to  the  deeds,  and  it 
did  not  exist  before.  The  new  right  in  this 
respect  thus  created  by  the  transaction  was 
from  that  time  forth  to  be  enjoyed  apart 
from,  and  in  no  way  dependent  upon  the 
ownership  of  the  land.  As  it  was  not  in  ex- 
istence prior  to  the  making  of  the  deeds.  It 
could  not  be  made  the  subject  of  an  excep- 
tion, which  must  always  be  of  something  in 
existence  at  the  time,  as  part  of  the  whole 
of  the  grant,  from  which  It  Is  excepted. 

[4]  The  facts  in  this  transaction  s^em  to 
correspond  in  every  particular  with  the  re- 
quirements of  the  legal  definitions  of  a  res- 
ervation, and  to  be  lacking  in  the  essentials 
which  distinctly  define  an  exception.  We 
are  therefore  impelled  to  the  conclusion  that 
the  clause  in  question  constitutes  a  reserva- 
tion. It  imposed  a  servitude  upon  the  prop- 
erty, by  which  the  new  owners  were  restrain- 
ed from  the  full  and  unlimited  use  of  the 
land,  and  were  obliged  to  suffer  the  canal 
company  to  do  certain  things  upon  the 
property,  which,  were  it  not  for  the  burden 
imi)osed  ui)on  it,  the  owners  would  have  had 
the  sole  right  to  do.  The  right  to  make  use 
of  the  land  of  another  for  a  precise  and  def- 
inite purpose,  not  inconsistent  with  a  general 
right  of  property  in  the  owner,  is  in  legal 
contemplation  an  easement  or  franchise,  and 
not  a  grant  of  the  soil.  Boston  Water  Pow- 
er Co.  V.  B.  &  W.  B.  B.  Corp.,  S3  Mass.  512. 
A  general  definition  of  an  easement  and  de- 
scrliitlon  of  its  properties  is  compiled  In  3 
Farnham  on  Waters,  §  808,  as  follows:  "An 
easement  Is  a  right  in  the  owner  of  one  par- 
cel of  land  by  reason  of  such,  ownership  to 
use  the  Innd  of  another  for  a  special  purpose 
not  Inconsistent  with  a  general  property  In 
the  owner.  Being  an  interest  In  land.  It  must 
be  created  and  transferred  by  deed,  by  pre- 
scription, which  presupposes  a  grant,  by  an 
agreement  for  a  conveyance  which  may  be 
enforced  In  equity,  or  by  a  sale  of  property 
with  reference  to  an  existing .  convenience 
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which  entitied  the  grantee  to  Its  contlnned 
otjoyment  In  order  to  establish  an  ease- 
ment, the  dominant  and  servient  estates  must 
be  owned  by  different  persons.  *  *  •  Thl^ 
principle  applies  to  drains,  flowage  lights, 
and  aU  other  uses  to  which  one  portion  of  a 
tract  may  be  [subjected]  In  favor  of  another. 
The  easement  may  be  created  by  conveyance 
of  the  right  when  transferring  property  In 
favor  of  which  It  Is  to  exist,  or  It  may  be  re- 
served in  favor  of  the  grantor." 

There  Is  a  class  of  rights  which  one  may 
have  In  the  land  of  another,  without  their 
being  exercised  In  connection  with  other 
land,  and  which  are  known  as  easements  in 
gross.  In  these  cases  there  Is  no  dominant 
tenement.  But  in  easements  proper,  it  is  es- 
sential that  there  should  be  both  a  dominant 
and  a  servient  estate ;  but  it  Is  not  essential 
that  they  should  be  contiguous.  For  exam- 
ple, a  pew  In  a  church  may  be  appurtenant 
to  a  house  quite  distant  from  the  church. 
Jones  on  Basements,  t  &•  In  Perrln  v.  Gar- 
field, 37  Yt  304,  it  was  held  that  a  dam  lo- 
cated a '  mile  away  was  appurtenant  to  a 
mill  to  which  it  supplied  water.  This  case 
was  cited  In  Cady  v.  Waterworlcs  Co.,  134  N. 
Y.  118,  121,  31  N.  B.  245,  246,  where  Follett, 
C.  X.,  said:  "An  easement  may  be  created, 
though  the  dominant  and  servient  estates 
are  not  contiguous."  In  the  latter  case  it  was 
held  that  the  right  to  receive  water  from  a 
spring  located  in  a  village  was  appurtenant 
to  a  lot  some  distance  from  the  lot  upon 
which  the  spring  was  located.  In  the  present 
case  the  bed  of  the  canal,  or  the  canal  prop- 
erty, was  the  dominant  tenement.  It  was 
that  to  which  the  servitude  was  due,  or 
for  the  benefit  of  which  it  existed,  and  for 
which  it  was  constituted.  The  Delarware  & 
Hudson  Canal  Company  was  confined  in  the 
use  of  this  easement  to  the  limits  of  its  cor- 
porate purpose,  as  set  forth  in  its  charter. 
This  would  confine  the  use  of  the  easement, 
or  the  right  to  store  and  take  water,  to  the 
needs  of  the  canal;  and  if  the  canal  was 
abandoned,  then  the  purpose  for  which  the 
easement  In  question  was  lawfully  created 
failed,  and  the  easement  was  extinguished. 
"An  easement  is  extinguished  when  the  estote 
to  which  it  is  appurtenant  ceases  to  exist." 
.Tones  on  Easements,  i  843. 

The  parties  here  agree  that  In  or  about 
the  year  1898  the  Delaware  &  Hudson  Canal 
Company  ceased  to  operate  the  canal.  The 
water  was  drawn  off,  locks,  gates,  and  equli>- 
ment  were  dismantled,  and  this  condition  of 
general  disuse  and  decay  has  prevailed  to 
the  present  time.  The  court  below  found  the 
facts  in  accordance  with  the  agreement,  and 
also  found  as  a  conclusion  of  law  that  the 
acts  of  the  canal  company  constituted  a  legal 
abandonment  of  its  canal.  It  had  no  right 
under  its  charter  to  use  the  water  from  the 
reservoirs  for  any  other  purpose.  An  au- 
thority very  much  to  the  point  is  National 
Guaranteed  Manure  Co.  v.  Donald,  4  H.  & 
N.  &    In  that  case  a  canal  company  had  been 


converted  by  act  of  Parliament  into  a  rail- 
way company,  and  the  canal  itself  was  aban- 
doned. The  canal  company  owned  certain  wa- 
ter privileges  which  the  railway  company 
undertook  to  dispose  of  by  lease.  It  was 
held  that  the  railway  took  no  rights  in  the 
water  privileges.  Pollock,  C.  B.,  said  (page 
16):  '"The  railway  company  arose  out  of  a 
previously  existing  canal  company.  The  ca- 
nal company  had  a  right  to  take  water  for 
the  canal;  but  the  canal  had  ceased  to  ex- 
ist, therefore  the  right  of  the  canal  company 
had  also  ceased.  I  agree  with  my  Brother 
Martin  that  if  an  easement  for  a  particular 
purpose  is  granted,  when  that  purpose  no 
longer  exists,  there  is  an  end  to  the  ease- 
ment." He  then  referred  to  Rochdale  Canal 
Co.  y.  Radcliffe,  18  Q.  B.  287,  and  said: 
"That  case  is  a  direct  authority  that  a  par- 
liamentary corporation  is  a  corporation  for 
those  purposes  only  for  which  it  lias  been 
established  by  parliament,  and  has  no  exist- 
ence for  any  other  purpose,  and  that  what- 
ever is  done  beyond  the  scope  of  such  pur- 
pose is  ultra  vires  and  void.  •  •  •  This 
easement  was  Incidental  to  the  canal,  and 
when  the  canal  ceased  to  exist  the  easement 
altogether  ceased."  This  reasoning  com- 
mends itself  to  us,  and  we  think  it  applies 
closely  to  the  case  now  before  us,  and  leads 
clearly  to  the  conduslon  that  the  Delaware 
&  Hudson  Canal  Company  reserved  the  ease- 
ment of  storing  and  taking  water  only  as  in- 
cidental to  the  maintenance  of  its  canal; 
and  when  that  was  abandoned,  the  easement 
came  to  an  end  with  it  "Any  act  of  the 
dominant  owner  that  is  inconsistent  with  his 
further  enjoyment  of  the  right  is  an  aban- 
donment of  It."    Jones  on  Easements,  i  852. 

The  principle  Is  identical  with  that  set 
forth  in  Jessup  v.  Loucks,  55  Pa.  350.  There 
a  canal  company  abandoned  its  works  and 
ceased  to  «se  its  easements.  But  before 
doing  80  it  undertook  to  sell  the  right  to  use 
its  surplus  water,  and  its  grantee  claimed 
the  right  to  reconstruct  a  dam.  It  was  held 
that  the  easement  had  been  lost  and  the 
company  had  no  right  to  make  such  a  grant. 
Mr.  Justice  Thompson  said  (page  362):  "The 
ftrant  itself,  being  of  an  incident  connected 
with  or  arising  out  of  the  principal  object  In 
granting  the  charter  to  the  company,  mast 
necessarily  expire  with  the  principal,  and 
cease  when  that  ceases.  In  the  nature  of 
things,  there  could  be  no  fee-simple  estate 
in  it.  The  grant  might  be  perpetual  if  the 
works  continued  to  be  so ;  but  its  perpetuity 
would  depend  upon  that.  •  •  •  Snch  a 
sratit,  in  its  enjoyment,  is  as  permanent  only 
as  the  creation  of  which  it  is  an  incident, 
and  necessarily  as  unstable.  Like  the  nat- 
ural phenomenom  of  the  shadow  cast  by  a 
substance,  it  vanishes  when  the  substance 
disappears." 

It  will  be  remembered  that  the  right  of  the 
Delaware  ft  Hudson  Canal  Company  to  alien- 
ate its  lands  is  not  at  all  in  question.  It  did 
that  in  the  conveyance  to  Lord  and  Tracy. 
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Bat  In  so  doing  It  created  a  reservation 
which  Imposed  a  burden  of  serrltnde  npon 
the  lands  in  the  hands  of  its  grantees,  the 
new  owners  of  the  fee.  We  are  dealing 
merely  with  the  character  of  tills  reserva- 
tion. Our  study  of  the  question  lias  satisfied 
us  that  the  reservation  created  a  right  in  the 
grantor  to  use  the  land  for  a  special  purpose 
not  Inconsistent  with  the  general  property 
right  in  the  owners.  That  this  purpose  was 
the  storage  and  supply  of  water  for  the 
maintenance  of  the  canal  of  the  grantor,  im- 
der  the  authority  of  its  charter,  and  was  in- 
cidental to  the  maintenance  of  the  canal, 
and  when  that  was  abandoned  the  purpose 
for  which  the  right  or  easement  was  created 
ceased  to  exist,  and  the  easement  was  extin- 
guished. The  owners  of  the  property  in  fee 
were  then  relieved  of  the  servitude.  It  fol- 
lows that  the  defendant  and  it  predecessors 
in  title  have  been  wrongfully  in  possession 
of  the  property  described  in  the  writ  since 
the  extinguishment  of  the  easement 

The  judgment  of  the  court  below  is  re- 
versed, and  it  is  now  ordered  that  Judgment 
be  entered  for  the  plaintlfl  for  the  premises 
described  in  the  writ 


OITI  OP  READING  v.  UNITED  TRAC- 
TION 00.  et  aL 

(Supreme  (Toort  of  Pennsylvania.     July  6, 
1911.) 

Oabriebs   ({    12*)  —  Reoulahon  —  Rate   or 

Fare— Stbip  Tickets. 

A  third  party,  in  communicatlnK  with  a 
committee  of  councils  as  to  proposed  changes  in 
certain  lines  of  a  lessor  street  railway  company, 
stated  that  there  would  be  no  increase  in  fare, 
the  fare  not  to  be  increased  carrying  a  passenger 
on  the  designated  lines  between  certam  points. 
The  connclls,  in  an  ordinance  granting  permis- 
sion for  extensions,  provided  that  "the  rate  of 
fare  shall  not  exceed  five  cents  for  a  single  fare, 
or  six  tickets  for  twenty-five  cents."  Held  not 
to  i>revent  the  railway  company  from  discon- 
tinuing the  sale  of  strip  trolley  tickets  at  the 
rate  of  six  for  a  quarter  on  all  its  lines. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  i  12.»J 

Bill  by  the  City  of  Reading  against  the 
United  Traction  Company  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 
Reversed. 

The  following  facts  appear  from  the  no- 
ord: 

The  United  Traction  Company  was  for- 
merly the  lessee  of  the  various  street  rail- 
ways in  the  city  of  Reading.  The  Reading 
Transit  Company  Is  the  present  lessee,  un- 
der a  lease  from  the  United  Traction  Com- 
pany. The  Front  ft  Fifth  Street  Railway 
Company  is  one  of  the  original  lessor  com- 
panies. In  1906  the  Front  and  Fifth  Street 
line  and  the  Schuylkill  Avenue  line  radiat- 
ed from  the  center  df  Reading  to  the  out- 
skirts, running  not  parallel,  but  In  the  same 


general  direction.  Bach  was  a  single  trade 
railway,  with  turnouts,  and  each  terminat- 
ed in  a  dead  md.  It  was  deemed  desirable 
that  the  dead  ends  be  connected  by  a  loop, 
so  that  cars  could  run  out  one  street  and  In 
the  other,  thus  abolishing  the  necessity  for 
turnouts.  This  suggestion  was  taken  up  by 
Dr.  Walter  A.  Rigg,  who  was  a  son  of  the 
president  of  the  United  Traction  Company, 
who  conferred  with  the  railway  committee 
of  the  dty  councils  on  the  subject  writing 
the  following  letter: 

"John  A.  Rigg,  Pres.  H.  O.  Moore^  Asst 
to  Pres.  T.  W.  Grookett  Jr.,  Sec'y  ft  Treas. 
S.  E.  Rigg,  Gen'l  Sopt  United  Traction 
Company.  Reading,  Pa.,  Oct  6,  190&  Mr. 
Ira  W.  Stratton,  Chairman  Railways  Com- 
mittee of  Councils  of  the  City  of  Reading, 
Pennsylvania — Dear  Sir:  In  answer  to  your 
inquiries  concerning  the  removal  of  the  turn- 
out on  SdinylkiU  avenue  in  the  event  of  the 
laying  of  an  additional  track  on  Windsor 
street  to  better  the  railway  service  in  the 
northwestern  section  of  the  dty,  and  as  to 
the  service,  fare,  etc.,  I  can  only  say  that 
all  turnouts  are  obstmctions  to  be  avoided 
If  possible,  and  that  therefore,  In  the  event 
of  the  action  you  refer  to,  the  turnout  on 
Schuylkill  avenue  will  be  removed.  It  is 
manifest  to  the  company  as  well  as  to  the 
public  In  that  district  that  the  travel  is 
congested  under  the  present  arrangement 
and  this  would,  of  course,  be  relieved  by  the 
so-called  loop,  which  would  enable  the  com- 
pany to  give  more  frequent  service,  and  that 
would  be  done;  the  only  limit  of  the  serv- 
ice In  all  cases  being  the  possibilities  under 
the  circumstances.  In  this  case  I  may  say 
that  the  company  would  give  a  more  fre- 
quent service  than  the  present  ten-minnte 
schedule,  and  will  increase  the  service  from 
time  to  time  as  the  travel  may  warrant 
There  would  l>e  no  increase  in  fare.  The 
fare  limit  would  be  Buttonwood  street;  that 
is,  a  single  fare  would  carry  a  passenger 
from  any  part  of  town  to  any  point  on 
Schuylkill  avenue  or  around  the  loop  to 
Front  and  Buttonwood  streets,  and  for  In- 
coming passengers  a  single  fare  would  be 
good  from  Schuylkill  avenue  and  Button- 
wood  street,  and  points  tieyond,  around  the 
loop  to  any  part  of  the  city.  Yours  truly, 
[Signed]  Walter  S.  Rigg." 

The  committee  reported  to  councils,  pre- 
senting the  above  letter  and  recommending 
the  grant  of  permission  to  make  the  connec- 
tion suggested  and  the  passage  of  an  ordi- 
nance for  that  purpose.  Such  an  ordinance 
was  at  once  passed,  In  the  following  form: 

"Section  1.  Be  it  ordained  by  the  select 
and  common  councils  of  the  dty  of  Read- 
ing: That  the  ordinance  entitled,  'An  ordi- 
nance granting  the  Front  ft  Fifth  Street 
Railway  Company,  the  privilege  of  laying  a 
single  track  railway,  with  necessary  curves, 
turnouts,   connections   and  switches,  begln- 
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nlng  at  Front  and  SchaylklU  avenne,  there 
connecting  with  the  track  of  the  Reading 
City  Passenger  Railway  Company,  thence 
north  on  said  Front  street  to  Oley  street, 
thence  weet  on  Oley  street  to  Welser  street, 
thoice  north  on  Welser  street  to  Windsor 
street,  thence  east  on  Windsor  street  to 
Front  street,  thence  connecting  with  the 
track  of  the  Reading  &  Temple  Electric 
Railway  Company,  and  to  cross  all  other 
streets  and  to  erect  poles  and  string  over- 
head wires  to  operate  the  same,'  approved 
Xovember  11,  1902,  be  and  the  same  is  here- 
by amended  so  as  to  grant  the  Front  & 
Fifth  Street  Railway  Company  the  privilege 
of  laying  a  single  track  railway  on  Wind- 
sor street  from  Welser  street  to  Schuylkill 
avoraev  with  necessary  curves  and  connec- 
tions, subject  to  all  the  conditions,  provi- 
sions, restrictions  and  stipulations  of  the 
ordinance  to  wlilch  this  is  an  amendment, 
and  of  section  2  and  section  8  of  this  ordi- 
nance. 

"Sec.  2.  That  the  rate  of  fare  shall  not 
exceed  five  (5)  cents  for  a  single  far^,  or 
six  tldcets  for  twenty-flve  (25)  cents." 

In  Mandi,  1910,  the  company  stopped  the 
sale  of  "strip  tickets"  at  the  rate  of  six  for 
a  qaarter  on  all  their  lines.  The  city  there- 
upon filed  this  bill  in  equity.  A  preliminary 
Injunction  issued,  commanding  the  company 
to  "restore  and  continue  the  practice  as  to 
the  sale  of  tickets  on  Its  cars  pursued  prior 
to  March  18,  1910,  and  they  are  command- 
ed *  *  *  to  sell  to  passengers  on  the 
cars  of  the  said  Union  Traction  Company  In 
the  dty  of  Reading  six  tickets  for  twenty- 
five  cents,  each  tldcet  constituting  one  fare." 
This  Injunction  was  later  made  permanent 

Argued  before  PELL,"  0.  J.,  and  BROWN, 
POTTER,  BLKIN,  and  STEWART,  JJ. 

Isaac  Blester,  C.  H.  Ruhl,  and  R.  L.  Jones, 
for  appellants.  Henry  P.  Keiser,  City  Sol., 
for  appellee. 

BROWN,  J.  The  court  below.  In  Its  sixth 
finding  of  fact,  found  that  "tlie  stipulations 
contained  in  the  letter  of  October  6,  1906, 
relative  to  the  removal  of  the  turnout  on 
Schuylkill  avenue,  the  fare  limit,  and  the 
fare  itself,  were  carried  out;  the  United 
Traction  Company  accepting  all  over  the 
dty  for  a  single  fare  5  cents  In  cash  or  one 
of  six  tickets  sold  in  strips  for  25  cents." 
This,  to  say  the  least,  is  misleading.  The 
bill  avers  and  the  answer  admits  that  for 
years  prior  to  the  date  of  the  filing  of  the 
tdll  the  rate  of  fare  charged  by  the  United 
Traction  Company  for  a  continuous  passage, 
with  transfers  at  various  Intersections  of  its 
railways,  had  been  5  cents,  or,  at  the  option 
and  request  of  passengers,  six  tickets,  each 
constituting  one  fare,  were  sold  for  25  cents, 
and  each  of  said  tickets  was  good  for  a 
ride  upon  any  of  the  cars  of  the  company 
at  any  time,  and  was  accepted  In  the  same 
manner  and  to  the  same  effect  as  If  a  cash 
fare  of  B  cents  had  been  paid.  What  the 
81  A.— 20 


company  did  after  the  letter  of  October  6, 
1006,  from  Walter  A.  Rlgg,  and  the  approval 
of  the  ordinance  permitting  the  connection 
of  the  Front  &  Fifth  Street  Railway  Com- 
pany's track  with  the  Schuylkill  Avenue  line, 
was  merely  a  continuance  of  wbat  It  had 
done  of  Its  own  motion  for  a  long  time  prior 
thereto,  and,  not  having  been  required  by 
any  law,  ordinance,  contract,  or  agreement 
with  the  dty  to  introduce  a  strip  system,  or 
to  continue  It,  the  company's  right  was  to 
discontinue  It  at  any  time  prior  to  the  ap- 
proval of  the  ordinance  which,  in  the  opin- 
ion of  the  learned  chancellor  below,  has  Im- 
posed upon  the  company  the  duty  of  sellLag 
to  all  passengers  on  its  cars  In  the  city  of 
Reading  six  tickets  for  25  cents;  each  tick- 
et constituting  one  fare  and  good  on  any  of 
Its  lines.  The  question  before  us  is  not 
whether,  under  the  ordinance,  the  United 
Traction  Company  ought  to  be  compelled  to 
sell  six  tii^ets  for  25  cents,  good  over  the 
Schuylkill  Avenue  or  Front  &  Fifth  Street 
Railway  line.  The  bill  was  not  filed  for  the 
purpose  of  having  that  question  determined 
Its  prayers  are  that  the  United  Traction 
Company  be  required  to  continue  to  sell  six 
tickets,  each  constituting  one  fare,  for  25 
cents  to  passengers  on  the  cars  operated  by 
It;  that  the  discontinuance  of  the  sale  of 
said  tickets  be  decreed  to  be  in  violation  of 
the  ordinance  of  December  8,  1906 ;  and  that 
the  letter  of  October  G,  1006,  from  Walter 
A.  Rlgg,  be  decreed  an  obligation  on  the 
part  of  the  United  Traction  Company  to  sell 
six  tickets  for  25  cents,  each  constituting 
one  fare  for  a  passenger  over  any  one  of 
the  lines  controlled  by  the  said  company 
and  to  be  good  on  any  car  on  any  one  of  its 
lines  in  the  dty  of  Reading. 

Even  assuming  that  Rlgg  was  authorized 
to  act  for  the  United  Traction  Company,  or, 
if  not  authorized  to  act  for  It,  that  It  sub- 
sequoitly  ratified  what  he  did,  what  was 
done  by  him  that  committed  the  company 
to  an  agreement  to  continue  for  all  time  to 
sell  six  tickets  for  25  cents,  each  good  for 
^  single  fare  over  any  one  of  the  lines  oper- 
ated by  it?  His  letter  to  the  chairman  of 
the  railways  committee  of  councils  related 
solely  to  the  proposed  change  In  the  opera- 
tion of  but  two  of  the  lines  leased  by  the 
traction  company.  They  were  the  Schuylkill 
Avenue  and  the  Front  &  Fifth  Street  lines. 
Not  another  line  operated  by  the  company 
was  mentioned  in  the  letter  or  referred  to 
in  the  interviews  between  Rlgg  and  the 
chairman  of  the  railways  committee.  And 
what  Is  said  in  the  letter?  Simply  that 
"there  would  be  no  Increase  in  fare."  Noth- 
ing Is  said  about  a  sale  of  six  tickets  for 
25  cents.  The  fare  not  to  be  increased  was 
to  carry  a  passenger  from  any  part  of  the 
dty  to  any  point  on  Schuylkill  avenue,  or 
around  the  loop  to  Front  and  Buttonwood 
streets,  or  from  Schuylkill  avoiue  and  But- 
tonwood street  and  points  beyond  around 
the  loop  to  any   part  of   the  dty.     Two 
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months  after  the  letter  waa  written  the  or- 
dlnan<%  was  ai^roved,  the  second  section  of 
which  provides  that  the  rate  of  fare  shall 
not  exceed '5  cents  for  a  single  fare,  or  six 
tickets  for  25  cents.  Though  this  ordinance 
granted  to  the  Front  &  Fifth  Street  Rail- 
way Company  the  privilege  of  connecting 
with  the  Schuylkill  Avenue  line  and  was 
formally  accepted  by  the  railway  company, 
the  learned  court  below  correctly  held  that 
the  United  Traction  C!ompany  was  bound  by 
its  provisions.  But  as  there  was  nothing 
In  Rigg's  letter  to  indicate  that  when  he 
wrote  it  he  had  in  his  mind  all  of  the  lines 
operated  by  the  traction  company,  so  there 
is  nothing  in  the  ordinance  to  indicate  that 
the  sale  of  six  tickets  for  25  cents,  good 
over  all  of  its  lines,  was  to  be  continued  by 
the  United  Traction  Company;  and  one  of 
its  valuable  rights  is  not  to  be  taken  from 
it  by  any  process  of  reasoning  to  show  that, 
under  the  circumstances,  it  had  impliedly 
agreed  to  surrender  such  right  If  the  city 
of  Reading  had  Intended,  as  a  condition  of 
the  passage  of  the  ordinance  of  December 
8,  1906,  that  the  United  Traction  Company 
should  continue  permanently  the  sale  of  six 
tickets  for  25  cents,  good  over  all  of  its 
lines,  such  a  provision  could  have  been  ex- 
pressly written  into  the  ordinance,  and  the 
acceptance  of  it  by  the  Front  &  Fifth  Street 
Railway  Company,  followed  by  the  United 
Traction  Company's  exercise  of  the  privilege 
granted  by  It,  would  commit  that  company 
to  Its  provisions;  but  this  is  not  the  situ- 
ation. Nothing  In  the  letter  nor  in  the 
ordinance  can  be  construed  into  an  agn^ee- 
ment  by  the  United  Traction  Company  to 
continue  the  general  sale  of  strip  tickets, 
and  its  right  was,  and  the  right  of  the 
Reading  Transit  Company,  Its  successor,  Is, 
to  charge  a  fare  of  5  cents  for  every  pas- 
senger riding  on  its  lines,  except  as  it  may 
be  committed  by  the  ordinance  of  Decem- 
ber 8,  1906,  to  continue  to  sell  six  tickets 
for  25  cents,  good  to  or  from  points  on  the 
Schuylkill  Avenue  and  Front  &  Fifth  Street 
Railway  lines.  That  question,  however,  la 
not  to  be  passed  upon  until  it  is  properly 
raised. 

The  decree  of  the  court  below  is  reversed, 
and  the  bill  dismissed,  at  the  coat  of  the 
appellee. 


HONBSDALE  ICB  CO.  r.  LAKE  U>I>ORE 

IMPROVEMENT  CO. 
(Supreme  Court  of  Pennsylvania.    July  6,  1911.) 

1.  Sales  (J  420*) — Pebfobmanck  of  Contbact 
— Payment  of  Pric»— Waiveb  of  Bbkaoh. 
In  an  action  for  breach  of  a  contract  to 
furnish  ice  for  a  definite  time,  where  the  coo- 
tract  gave  the  vendor  tbe  right  to  cancel  it  if 
the  vendee  made  default  for  a  period  of  five 
days  after  any  payment  fell  due,  but  every 
monthly  payment  for  the  year  1908  was  more 
than  five  days  overdue,  but  was  received  with- 1 


out  objection,  and  without  any  Intimation  that 
the  time  or  method  of  payment  was  unsatisfar- 
tory,  and  the  last  payment  for  ice  delivered  in 
1908  was  made  on  January  31,  1909,  and  tin; 
vendor  wrote  a  letter,  February  lO,  1909,  stat- 
ing that  it  had  terminated  the  agreement  on  at;- 
count  of  the  delay  in  payments,  there  was  no 
error  in  Bubmitting  to  the  jury  the  Question 
whether  defendant  by  repeatedly  accepting 
without  objection  overdue  payments  had  waiv- 
ed its  right  to  terminate  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  420.*] 

2.  Sales  (§  407*)— Pebfobuancb  of  Costbact 
— Waives  of  Breach. 

Where  a  vendor  refuses  to  complete  a  con- 
tract of  continuing  sales,  basing  his  refusal  on 
the  ground  that  payments  had  been  delayed,  he 
cannot  set  up  as  a  defense  to  an  action  foi 
such  refusal  to  complete  the  contract  the  in- 
solvency of  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  407.*] 

3.  Sales  (|  418*)— Rehedies  or  Pubchaseb— 
Action  fob  Bbeaoh  of  Cortbaoi— Measube 
OF  Dauaoes. 

Tbe  measure  of  damages  for  failure  of  a 
vendor  to  deliver  property  according  to  the 
terms  of  the  sale  is,  as  a  general  rule,  the  dif- 
ference between  tbe  contract  price  and  the  mar- 
ket value  at  the  time  and  place  for  delivery, 
with  interest. 

[Ed.  Note.'-For  other  cases,  see  Sales,  Cent. 
Dig.  a  1174-1201;  Dec  Dig.  f  4ia*] 

Appeal  from  Court  of  Common  Pleas, 
Wayne  County. 

Action  by  tbe  Honesdale  Ice  Company,  to 
use  of  Russel  T.  Whitney,  against  tbe  Lake 
Lodore  Improvemott  Company.  E^om  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

On  February  1,  1909,  the  treasurer  of  the 
Honesdale  Ice  Company  wrote  the  defendant 
the  following  letter,  which  the  defendant  de- 
nied ever  having  received:  "Honesdale,  Pa., 
Feb.  1,  1909.  Mr.  John  H.  Jordan,  Lake  Lo- 
dore Imp.  Co.,  Scranton,  Pa. — Dear  Sir: 
This  is  to  advise  you  that  the  property  and 
business  of  the  Honesdale  Ice  Company  has 
this  day  been  sold  and  transferred  to  Russel 
T.  Whitney,  of  Honesdale,  formerly  manager 
of  the  company.  The  contract  between  the 
Honesdale  Ice  Company  and  the  Lake  Lodore 
Improvement  Company  has  been  accordingly 
assigned  to  Mr.  Whitney  under  authority 
therein  contained.  Mr.  Whitney  desires  to 
continue  the  terms  of  the  contract  for  tbe 
coming  season.  I  enclose  herewith  check  for 
1100,  balance  of  account  due  the  Lake  Lo- 
dore Improvement  Company.  Very  truly 
yours,  Homer  Greene,  Treasurer." 

On  February  9, 1909,  Mr.  Greene,  treasurer 
of  the  Honesdale  Ice  Company,  wrote  to  the 
defendant,  complaining  that  winter  ice  (which 
was  not  included  in  the  contract  in  tbis  case) 
was  not  furnished  to  Mr.  Whitney,  and  upon 
receipt  of  this  letter  the  defendant  replied 
as  follows,  on  February  10,  1909:  "Scranton, 
Pa.,  February  10, 1909.  Homer  Greene,  Esq., 
Honesdale,  Pa. — Dear  Sir:  We  Just  received 
your  letter  referring  to  the  refusal   of   Mr. 
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McKally  to  supply  Ice  to  Mr.  Whitney,  suc- 
cessor to  the  Honesdale  Ice  Company,  at 
Ilonesdale.  In  reply  wish  to  say  that  the 
reason  for  Mr.  McNally's  action  was  that 
the  contract  t>etween  the  Lake  Lodore  Im- 
provemoit  Company  and  the  Honesdale  Ice 
Company  was  invalidated  before  any  assign- 
ment of  it  was  made  to  Mr.  Whitney  by  your 
H>mpany.  The  essential  conditions  in  refer- 
ence to  paying  for  the  ice  were  not  complied 
with  by  your  company,  and  exercising  the 
option  accorded  to  us  under  the  terms  of  the 
contract,  we  have  terminated  and  canceled 
the  same.  Under  the  circumstances  we  do 
not  feel  obligated  to  furnish  to  Mr.  Whitney 
any  ice,  but  we  shaU  be  pleased  to  take  the 
matto:  of  a  new  contract  up  with  him  at  any 
time  be  may  desire,  and  discuss  the  terms 
and  conditions  he  desires  to  be  inserted 
therein.  Trusting  that  this  explanation  Is 
sufficient,  and  thanlilng  you  for  the  receipt 
of  your  check  as  final  payment  for  the  bal- 
ance due  us  by  your  company,  we  are.  Very 
tmly  yours.  Lake  Lodore  Improvement  O0.1 
by  John  H.  Jordan,  President" 

The  improvement  company  refusing  to  fur- 
nish ice  to  Mr.  Whitney,  suit  was  brought  on 
November  24,  1909.  Verdict  and  Judgment 
for  plaintifr  for  $3,260. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,   POTTER,    STEWART,    and    MOSCH- 

zise:er,  JJ. 

Chas.  F.  O'Malley,  Frank  P.  Kimble,  and 
Reese  H.  Harris,  for  appellant.  Homer 
Greene  and  Chas.  A.  McCarty,  for  appellee. 

POTTER,  J.  [1]  The  contract  between  the 
parties  in  this  case  contained  a  provision, 
giving  the  defendant  the  right  to  cancel  the 
contract,  if  the  other  party  made  default  for 
a  period  of  five  days  after  any  payment  fell 
due.  Payments  were  to  be  made  not  later 
than  the  10th  day  of  each  month  following 
the  shipments,  and  in  no  event  were  they  to 
be  delayed  longer  than  the  10th  of  October 
in  each  year.  It  is  admitted  that  every 
monthly  payment  made  during  the  year  1908 
was  more  than  five  days  overdue,  yet  they 
seem  to  have  been  received  by  the  defend- 
ant -without  protest  or  objection,  and  with- 
out any  intimation  that  the  time  or  method 
of  payment  was  unsatisfactory.  The  last 
payment  for  ice  dtiivered  in  the  year  1908 
was  made  on  January  31,  1909.  The  defend- 
ant, the  improvement  company,  wrote  a  let- 
ter on  February  10,  1909,  stating  that,  exer- 
cising the  option  contained  in  the  contract, 
it  had  terminated  the  agreement  by  reason 
of  the  delayed  payments.  The  court  below 
rabmitted  to  the  Jury  for  determination,  as 
a  question  of  fact,  whether  or  not  the  de- 
fmdant,  by  repeatedy  accepting  without  ob- 
jection overdue  payments  had  waived  its 
right  to  terminate  the  contract  on  account  of 
the  delay.  Counsel  for  appellant  contend 
that  the  question  of  waiver  in  this  case  was 
•ne  of  law  for  the  court    Bat,  U  so,  the 


trial  judge  could  only  have  instructed  the 
Jury  that  under  the  admitted  facts,  and  the 
course  of  dealing  between  the  parties,  the  de- 
fendant could  not  suddenly  terminate  the 
contract  without  warning  of  its  intention 
thereafter  to  require  payments  in  strict  com- 
pliance with  the  terms  of  the  agreement 
The  general  rule  is  that  a  forfeiture  for 
nonpayment  of  money, -at  an  appointed  day, 
is  waived  by  the  subsequent  acceptance  of 
payment  in  full;  without  objection  upon  that 
account  "If  the  promisor  has  made  default 
in  performance  with  respect  to  the  time 
thereof,  and  the  promisee  subsequently  per- 
mits or  urges  him  to  continue  performance, 
or  accepts  i>erformance  thereafter,  or  accepts 
payments  made  in  performance,  or  otherwise 
treats  such  contract  as  still  in  force,  such 
breach  la  waived."  8  Page  on  Contracts 
(1905)  1602.  In  Morgan  v.  McKee,  77  Pa. 
228,  231,  it  was  said  that  it  was  the  duty 
of  parties  to  a  contract  for  the  sale  and  de- 
livery of  oil  "to  act  promptly  on  the  occur- 
rence or  discovery  of  the  breach,  and  if  they 
were  guQty  of  undue  delay  they  must  be  re- 
garded as  having  waived  their  right  to  re- 
scind, and  elected  to  treat  the  contract  as 
still  subsisting."  See,  also,  Forsyth  v.  Oil 
Co.,  63  Pa.  168,  and  Portland  Ice  Co.  v.  Con- 
nor, 24  Pa.  Super.  Ct.  403,  where  Judge  Rice 
carefully  reviewed  the  authorities,  and  points 
ed  out  that  where  the  terms  of  a  contract 
as  to  payments  have  not  been  observed,  no- 
tice of  the  seller's  intention  to  require  strict 
compliance  with  the  terms  of  the  contract  as 
to  future  bills,  should  precede  rescission. 

As  the  record  here  stands,  the  verdict  of 
the  Jury  must  be  accepted  as  establishing  the 
fact  that  the  defendant  waived  its  right  to 
cancel  the  contract  upon  the  ground  that  the 
payments  were  not  promptly  made.  Another 
question  of  fact  settled  by  the  verdict,  is 
that  the  contract  was  duly  renewed  for  the 
year  1909.  The  ice  company  assigned,  on 
February  1,  1900,  all  its  interest  in  the  con- 
tract to  Russel  T.  Whitney,  and  on  the  same 
day  Homer  Greene,  treasurer  of  the  com- 
pany, notified  the  improvement  company  of 
the  assignment  and  of  Mr.  Whitney's  desire 
to  continue  the  contract  for  another  season. 
With  this  letter  a  check  for  $100,  balance 
due  by  the  ice  company  since  October  10^ 
1908,  was  inclosed.  The  receipt  of  this  letter 
was  denied  by  the  Improvement  company,  al- 
though  the  receipt  of  the  check  was  admit- 
ted; but  the  verdict  of  the  Jury  established 
the  fact  that  it  bad  been  received.  Mr. 
Whitney,  as  assignee  of  the  contract  was 
exercising  a  clear  right  to  renew,  if  the  con- 
tract was  then  in  force;  and  the  right  to  re- 
new was  not  denied  by  defoidant  except  as 
It  maintained  that  it  had  canceled  the  con- 
tract for  delay  in  making  payments.  The 
sufficiency  of  the  notice  that  Mr.  Whitney 
was  exercising  the  option  of  renewal  given 
by  the  contract  can  hardly  be  soiously  ques- 
tioned. 
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[2]  Counsel  for  appellant  also  complain 
that  the  trial  Jadge  excluded  testimony  as  to 
tbe  Insolvency  of  the  plaintiff  company  and 
Its  assignee,  Mr.  Whitney.  But  this  reason 
was  not  suggested  at  the  time  when  the  de- 
fendant sought  to  cancel  the  contract  Its 
action  was  at  that  time  avowedly  based  up- 
on the  specific  ground  that  the  payments 
were  not  made  as  required.  This  was  the 
only  reason  assigned  at  the  time,  and  It  was 
too  late,  we-  think,  at  the  trial  to  attempt  to 
base  the  right  to  rescind  upon  the  alleged  in- 
solvency of  the  assignee  of  the  contract.  "A 
refusal  to  perform  on  tbe  ground  of  a  specific 
breach  assigned  by  the  party  so  refusing  as 
a  ground  for  such  refusal  is  a  waiver  of  oth- 
er breaches  which  are  known  to  him  or 
brought  to  his  notice."  3  Page  on  Contracts 
(1905)  I  1504.  "A  party  who  proposes  to  in- 
sist upon  a  technical  forfeiture  of  a  contract 
upon  certain  grounds  specified  is  usually  held 
to  the  case  he  has  made.  If  he  assumes  to 
claim  a  forfeiture  upon  grounds  specifically 
stated,  he  is  deemed  to  have  waived  other 
breaches."  Wright  v.  Land  Co.,  100  Wis. 
2C0,  274,  75  N.  W.  1000,  1001.  "Where  a  par- 
ty gives  a  reason  for  his  conduct  and  deci- 
sion touching  anything  involved  in  a  contro- 
versy, he  cannot,  after  litigation  has  begun, 
change  his  ground,  and  put  his  conduct  upon 
another  and  a  different  consideration.  He 
Is  not  permitted  thus  to  mend  his  hold.  He 
is  estopped  from  doing  it  by  a  settled  prin- 
ciple of  law."  Railway  Co.  v.  McCarthy,  96 
U.  S.  258,  267  (24  L.  Ed.  693). 

A  familiar  application  of  this  principle  Is 
often  found  in  suits  upon  contracts  of  Insur- 
ance. It  has  been  generally  held,  where  a 
company  sets  up  one  ground  of  forfeiture  as 
a  defense  to  an  action  on  a  policy,  and  de- 
nies liability  on  this  ground  alone,  all  oth- 
er known  grounds  of  forfeiture  are  thereby 
waived.  3  Cooley  on  Insurance,  2680.  We 
said,  in  Freedman  y.  Fire  Ass'n  of  Phila- 
delphia. 168  Pa.  249,  82  Atl.  39:  "The  trend 
of  our  decisions  has  been  to  hold  insurance 
companies  to  good  faith  and  frankness  in  not 
concealing  the  ground  of  defense,  and  thus 
'misleading  the  insured  to  his  disadvantage. 
They  may  remain  silent,  except  when  It  is 
their  duty  to  speak,  and  the  failure  to  do  so 
would  operate  as  an  estoppel;  but,  having 
specified  a  ground  of  defense,  very  slight  evi- 
dence has  been  held  sufficient  to  estalilish  a 
waiver  as  to  other  grounds."  In  the  present 
case,  we  do  not  find  In  the  record  any  in- 
timation, until  after  suit  was  brought,  that 
the  refusal  by  the  defendant  to  carry  out 
the  contract  was  based  upon  any  other  rea- 
son than  that  stated  in  the  letter  of  February 
10th.  Having  based  its  attempt  to  rescind 
on  the  allegation  of  a  specific  breach,  appel- 
lant is  now  precluded  under  the  authorities 
from  setting  up  a  different  ground  for  its  ac- 
tion.   The  offers  of  evidence  to  show  Insol- 


vency were  therefore  Immaterial,  and  were 
properly  excluded. 

[3]  As  to  the  measure  of  damages,  if  there 
was  a  breach  of  the  contract,  it  was  a  con- 
tinuing one,  or  a  succession  of  breaches  dur- 
ing the  four  months  in  which  the  defendant 
was  bound  to  deliver  ice.  It  Is  agreed  that 
the  correct  measure  was  the  difference  be- 
tween the  contract  price  for  the  Ice  and  the 
market  price.  But  appellant  contended  that 
the  market  price  was  to  be  ascertained  as  of 
February  10,  1909,  the  date  when  appellant 
gave  notice  that  It  regarded  the  contract  as 
at  an  end.  The  court  below  held  that  the 
price  at  the  time  when  the  Ice  was  to  be  de- 
livered was  to  be  taken  as  the  market  price. 
He  was  correct  In  so  holding.  This  court, 
said,  in  White  ▼.  Tompkins,  52  Pa.  363:  "On 
failure  to  deliver  specific  articles  contracted 
for,  the  damages  are  generally  the  difference 
between  the  contract  price  and  the  market 
price  at  the  time  for  delivery."  A  statement 
of  the  general  rule  is  thus  set  out  in  2  Sedg- 
wick on  Damages  (8th  Ed.)  i  734:  "When 
contracts  for  the  sale  of  chattels  are  broken 
by  the  vendor  falling  to  deliver  the  premier- 
ty  according  to  the  terms  of  the  bargain,  IJ 
seems  to  be  well  settled  as  a  general  rule^ 
both  In  England  and  the  United  States,  that 
the  measure  of  damages  Is  the  difference  be- 
tween the  contract  price  and  the  market  val- 
ue of  the  article  at  the  time  when  and  the 
place  where  it  should  have  been  delivered, 
with  Interest"  In  a  late  decision  of  this 
court  In  Morris  v.  Supplee,  206  Pa.  253,  5T 
Atl.  566,  Mr.  Chief  Justice  Mitchell  pointed 
out  that  in  case  of  refusal  to  deliver  goods 
by  the  vendor  the  buyer  has  the  right  to 
wait  until  the  contract  time  for  delivery  has 
IMissed,  and  then  purchase  at  the  market 
price,  holding  the  seller  liable  for  any  loss. 
As  he  there  says,  "the  buyer  is  entitled  to 
have  the  goods  at  the  stipulated  time  of  de- 
livery." This  would  be  particularly  true  of 
a  perishable  commodity  like  ice,  needed  for 
summer  delivery.  "The  buyer  is  not  bound 
to  supply  himself  before  the  contract  date 
of  delivery,  even  on  a  rising  market"  These 
authorities  fully  sustain  tbe  position  taken 
by  the  trial  Judge  as  to  the  proper  measure 
of  damages  to  be  applied  in  this  case. 

We  see  nothing  in  any  of  the  assignments 
of  error  which  requires  further  consideration. 
They  are  overruled,  and  the  Judgment  la  af* 
firmed. 


SELIG  T.  CITY  OF  PHILADELPHIA  et  aL 

(Supreme  (3onrt  of  Pennsylvania.    July  6, 
1911.) 

Municipal  Cobfobatiorb  (|  971*)— Powers 
OF  CouNciir— Revision  or  Taxation— Du- 
plicate Assessment. 

Act  of  March  14,  1865  (P.  L.  32P)  and  its 
supplements,  withdrawing  from  the  conncils  of 
the  city  of  Philadelphia  supervisory  power  over 
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asaeMments  of  real  estate,  and  giving  power  to 
the  court  of  common  pleaa  of  tlie  county  of 
Philadelphia  to  appoint  a  l>oaTd  to  revise  the 
taxes,  establishea  a  complete  system  for  assess- 
ing taxable  property,  and  the  councils  of  Phila- 
delphia have  no  power  to  appropriate  money  for 
a  duplicate  assessment,  which  would  have  nei- 
ther validity  nor  utility,  if  made. 

[E^.  Note.— For  other  cases,  see  Municipal 
CorpoiatioDS,  Dec  Dig.  {  871.*] 

Appeal  from  Court  of  Common  Fleas, 
Philadelphia  Coonty. 

BUI  by  Emil  Selig  against  the  City  of 
Philadelphia  and  others.  From  the  decree 
granting  an  Injunction,  defendants  appeal. 
AfQrmed. 

The  following  is  the  opinion  in  the  lower 
court  by  Sulzberger,  P.  J.: 

"This  is  a  motion  for  preliminary  injunc- 
tion on  a  bill  by  citizens,  residents,  and  tax- 
payers, to  prevent  the  payment  of  moneys  of 
the  city  of  Philadelphia,  alleged  to  be  due 
by  said  city  to  a  corporation  of  another  state 
doing  business  within  this  conmiohwealth, 
under  a  contract  entered  into  between  the 
dty  and  it  on  August  12,  1910.  Under  the 
terms  of  that  contract,  it  was  provided  that 
the  corporation  In  question  should  malce  a 
report  to  a  committee  of  councils  of  Phlla- 
dWptaia  of  an  appraisal,  showing,  in  its  judg- 
ment, the  present  valne  In  money  of  the 
lands  and  buildings  comprised  in  wards  fifth, 
aixth,  seventh,  eighth,  ninth,  tenth  and  twen- 
ty-second in  the  city  of  Philadelphia,  in  con- 
sideration for  which  services  the  city  agreed 
to  pay  for  said  report  and  appraisal  the  sum 
of  $1.70  for  each  appraisal  of  land  valued 
and  reported,  and,  in  addition,  the  sum  of 
$1.70  for  each  building  valued  and  reported, 
the  paymoits  to  be  made  in  installments  as 
follows:  $1S,000  on  the  last  day  of  August, 
1910;  $10,000  on  the  last  days  of  September, 
October,  and  November,  1910,  and  the  bal- 
ance on  the  completion  of  the  valuation  and 
delivery  of  the  report,  which  must  be  on  or 
t>efore  December  15,  1910;  it  being  under- 
stood that  the  total  payments  under  the  con- 
tract should  not  exceed  $85,000. 

"The  plaintiffs  contend  that  the  contract 
is  void,  and  that  no  payment  can  be  made 
thereunder,  because:  (1)  It  was  awarded 
without  competition.  (2)  The  price  is  ex- 
orbitant. (3)  The  Somers  system,  under 
which  the  work  is  to  be  done,  is  composed 
of  two  elements,  personal  judgment  and  well- 
known  arithmetical  rules,  and  that  arith- 
metical rules,  being  the  property  of  all  per- 
sons, have  no  pecuniary  value.  (4)  The  re- 
port of  the  contracting  company  would  be 
ralneless  because,  wh»i  put  in  the  possession 
of  councils,  the  latter  liaTe  no  authority  over 
the  subject.  (6)  The  ordinance  authorizing 
the  contract  and  the  contract  Itself  are  void, 
tiecanse  (a)  the  ordinance  Is  in  violation  of 
the  act  of  assembly  of  May  23,  1874,  f  S  (P. 
L.  231) ;   (b)  because  the  contract  is  in  viola- 


tion of  the  act  of  assembly  of  May  28,  1874, 
{  6  (P.  L.  233):  (c)  because  the  passage  of 
the  ordinance  and  the  making  of  the  contract 
are  not  within  the  power  of  the  city,  and  the 
payment  of  money  thereunder  would  be  an 
appropriation  of  money  for  a  corporation.  In 
violation  of  article  9,  {  7,  of  the  Constitution. 

"Some  testimony  was  offered  on  both  sides. 
We  are  clear,  however,  that  its  consideration 
is  of  no  substantial  Importance. 

"In  our  view,  the  question  Is  one  of  law 
purely,  involving  the  consideration  of  the 
power  of  the  city  of  Philadelphia  to  use  the 
money  of  the  city  for  the  purpose  contem- 
plated. Under  the  Constitution  and  laws  of 
Pennsylvania,  all  the  sovereignty  inherent  in 
a  state,  and  not  ceded  to  the  United  States 
of  America,  belongs  to  the  commonwealth, 
and  to  the  commonwealth  alone.  Within  its 
domain,  there  are  no  co-ordinate  sovereign- 
ties. There  are  agencies  called  counties, 
cities,  towns,  etc.,  upon  ,whom  the  power  to 
exercise  certain  portions  of  the  state  sov- 
ereignty, within  certain  limits  and  for  cer- 
tain specified  purposes,  may  from  time  to 
time  be  conferred  by  the  state.  Cities  upon 
which  such  powers  are  conferred  are  com- 
monly said  to  have  city  charters.  These 
charters,  however,  are  merely  revocable  at 
the  will  of  the  Legislature  by  laws  properly 
enacted.  From  the  historical  fact  that  in 
England  there  were  charters  of  a  higher 
grade  for  certain  cities,  no  consequences  can 
be  drawn  for  our  commonwealth.  Doubtless 
it  was  felt,  when  sovereignty  was  divided 
between  the  United  States  and  our  common- 
wealth, that  a  further  subdivision  within  the 
commonwealth  would  Imperil  its  position,  if 
any  question  should  ever  arise  between  its 
sovereignty  and  that  of  the  nation.  At  all 
events,  the  one  and  indivisible  nature  of  our 
state  sovereignty  has  been  consistently  and 
jealously  guarded. 

"By  the  Constitution  of  1874,  arUcle  3, 
t  7,  it  is  expressly  provided  that  the  €>en- 
eral  Assembly  should  not  pass  any  local 
or  special  law  Incorporating  cities,  towns, 
or  villages,  or  changing  their  ctiarters;  the 
manifest  object  being  to  prevent  the  con- 
ferring upon  one  locality  of  powers  of  a 
higher  grade  than  could  s&fely  be  conferred 
on  all. 

"Taxation  is  one  of  the  highest  functions 
of  sovereignty.  Its  effect  is  to  take  for  the 
use  of  the  state  a  portion  of  the  private 
property  of  a  citizen,  upon  his  implied  con- 
sent to  such  taking,  which  Implied  consent 
may  not.  In  law  or  in  fact,  be  denied.  In 
order  that  such  taxation  shall  be  fair  and 
equal,  the  state  has  established  a  uniform 
system,  providing  for  assessors  of  counties, 
whose  duty  it  Is  to  take  an  account  of  real 
and  personal  property  belonging  to  each  of 
the  taxable  inhabitants  within  their  jurisdic- 
tion.   And  these  assessors  must  swear  that 
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they  will  Justly  and  bonestly,  to  the  best  of 
their  Judgment,  assess  and  Talue  every  sep- 
arate lot,  piece,  or  tract  of  land,  with  the 
improvements  thereon,  and  all  personal  prop- 
erty made  taxable  by  the  laws  of  this  com- 
monwealth, at  the  rate  or  price  which  they, 
after  due  examination  and  consideration,  be- 
lieve the  same  would  sell  for,  if  sold  singly 
and  separately  and  at  a  bona  fide  sale,  after 
full  public  notice,  and  that  they  wUl  perform 
their  duties  with  honesty  and  fidelity,  ac- 
cording to  the  laws  of  this  commonwealth, 
without  fear,  favor  or  affection,  hatred,  mal- 
ice, or  ill  will.  This  oath  is  under  the  act 
of  July  27,  1842,  t  9  (P-  L-  441,  445),  and  by 
section  10  of  the  same  act  a  board  of  revision 
is  provided,  whose  duties,  under  section  13, 
are  defined  to  be  to  examine  and  inquire 
whether  the  returns  of  the  assessors  have 
been  made  in  conformity  with  the  laws  of 
this  commonwealth,  and  whether  all  property 
to  be  valued  for  taxation  for  state  and  coun- 
ty purposes  has  been  valued  at  a  sum  or 
price  not  less  than  the  same  would  bring, 
after  full  public  notice,  at  a  public  sale,  sup- 
posing each  separate  lot  or  piece  or  tract 
of  land,  with  the  improvements,  or  the  per- 
sonal property  of  each  Individual,  company, 
or  corporation  only,  were  to  be  sold.  They 
are,  moreover,  to  consider  the  written  com- 
munications of  any  taxable  inhabitant  of  the 
county  relative  to  any  pipperty  which  such 
taxable  inhabitant  shall  believe  to  have  been 
reduced  too  low  or  raised  too  high,  and  raise 
or  reduce  the  same,  so  as  to  revise  and 
equalize  the   assessment. 

"This  system,  general  through  the  state, 
was  altered  by  the  consolidation  act  of  Feb- 
ruary 2,  1854  (P.  L.  21)  for  the  city  of  Phila- 
delphia, and  the  councils  of  that  city  were 
made  the  supervisory  power,  but  after  the 
lapse  of  a  decade,  to  wit,  on  March  14,  1865 
[P.  Ik  320],  this  special  privilege  to  the  city 
was  withdrawn,  and  power  was  conferred 
upon  the  court  of  common  pleas  of  the  coun- 
ty of  Philadelphia  to  appoint  a  board  of  revi- 
sion of  taxes,  and  this  act,  with  the  supple- 
ments thereto,  has  had  the  efTect  of  bringing 
the  system  within  the  city  into  its  former 
harmony  with  the  system  prevailing  in  the 
state  generally.  'It  has  been  used  without 
question  for  45  years,  and  by  common  con- 
sent has  been  accepted  as  a  substitute  for 
the  legislation  on  that  subject,  contained  in 
the  consolidation  act  of  1854,  for  the  obvious 
reason  that,  where  the  simultaneous  adminis- 
tration of  an  earlier  system  and  a  later  sys- 
tem is  practically  impossible,  the  act  estab- 
lishing the  later  system,  by  necessary  impli- 
cation, repeals  the  former  act 

"We  have  therefore  a  complete  system  es- 
tablished by  the  commonwealth  itself  for  as- 
sessing taxable  property.  By  the  concession 
of  the  commonwealth,  the  taxes  on  one  great 
class  of  property  taxable  by  the  state  are 
yielded  to  the  city,  to  wit,  the  taxes  on  real 
estate.  By  no  stretch  of  imagination  can  it 
be  conceived  that  the  city  has  any  power  over 


the  assessors  or  the  board  of  revision  on 
questions  affecting  the  assessment  of  sub- 
jects of  taxation  in  which  the  state  alone 
is  concerned,  to  the  exclusion  of  the  city.  If, 
therefore,  the  cltj  claims  any  power  In  the 
premises,  it  must  be  only  a  partial  power. 
Its  utmost  contention  cannot  go  beyond  a 
claim  that  It  may  interfere  with  the  assess- 
ment of  real  estate,  but  not  with  the  assess- 
ment of  personal  estate.  Any  power  claimed 
by  a  municipal  corporation  to  supervise,  in 
part  or  in  whole,  a  department  created  by 
the  commonwealth  must  be  based  upon  an 
express  grant,  or  upon  necessary  implication 
from  such  a  grant 

"The  able  presentation  of  this  case  by  tbi 
learned  counsel  for  the  various  defendants 
has  not  Indicated  to  us  any  such  grant  of 
power.  The  full  and  satisfactory  discussion 
of  the  various  questions  involved  Eas,  how- 
ever, made  plain  that  the  making  of  this  con- 
tract was  based  on  a  supposed  power  of  the 
city  to  expend  municipal  taxes  for  the  estab- 
lishment of  a  complicated  and  extensive  cen- 
sorship of  a  state  department,  whose  rulings 
are  subject  to  appeal,  not  to  tb»  municipal 
councils,  but  to  the  courts  of  the  common- 
wealth. No  reason  has  been  shown  why  this 
power,  if  it  exists,  in  the  councils  of  the  city 
of  Philadelphia  does  not  inhere  likewise  in 
all  the  municipal  corporations  within  the 
commonwealth,  nor  has  it  been  made  clear 
that  this  censorship  is  or  ought  to  l>e  limited 
to  but  one  department  or  bureaa  of  the  state 
government 

"To  follow  the  claim  to  its  logical  conclu- 
sion would  be  to  place  at  the  mercy  of  a 
temporary  majority  in  councils  enormous 
sums  of  money  for  the  mere  purposes  of  com- 
plaint and  criticism,  to  duplicate  existing 
state  agencies  responsible  to  proper  tribunals 
by  phantom  municipal  agencies,  totally  irre- 
sponsible and  totally  powerless.  This  is  not 
an  orderly,  legal,  or  constitutional  mode  of 
correcting  public  abuses. 

"By  the  third  section  of  the  act  of  May  15^ 
1841  (P.  L.  394),  any  assessor  or  assistant 
assessor  who  shall  knowingly  or  intentional- 
ly omit  neglect,  or  refuse  to  assess  and  re- 
turn any  property,  person,  or  tiling  made 
taxable  by  law,  or  shall  knowingly  and  In- 
tentionally assess,  rate,  or  value  the  same  at 
more  or  less  than  he  shall  know  and  believe 
the  Just  cash  value  or  rate  thereof,  or  neg- 
lect or  refuse  to  assess  any  tax  required  by 
law,  shall  be  guilty  of  misdemeanor  in  office, 
and  on  conviction  thereof  be  subject  to  im- 
prisonment for  not  less  than  three  nor  more 
than  twelve  months,  and  fined  in  a  sum  not 
less  than  $100  nor  more  than  $200. 

"Moreover,  from  the  decision  of  such  an 
assessor,  there  is  an  appeal  to  tbe  Ixtard  of 
revision,  and  from  the  decision  of  the  board 
of  revision  an  appeal  to  the  court  of  common 
pleas.  These  are  orderly  and  legal  modes  of 
carrying  on  public  business,  and  Involve  no 
capricious  outlay  of  vast  sums  of  public  mon- 
ey for  mere  purposes  of  inquiry. 
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The  most  that  can  be  said  for  the  de- 
fendants' position  Is  that  they  desire  to  show 
tliat,  in  some  way  not  known  to  the  asses- 
sors, a  more  equal  and  jnst  system  of  fixing 
valnatlonB  can  he  devised  than  Is  at  present 
In  use.  With  the  merits  or  demerits  of  the 
particular  system  In  question,  we  have  no 
concern.  It  seems  to  be  conceded  by  all  that, 
whatever  system  Is  adopted,  its  basis  must 
be  the  fair  prices  obtained  by  actual  sales  In 
each  vicinity.  The  most  that  can  be  contend- 
ed Is  that  It  Is  theoretically  possible  from 
sach  actual  sales  to  derive  a  stable  law  which 
shall  ascertain  the  general  judgment  of  buy- 
ers as  to  values  In  a  particular  vicinity.  In 
view  of  the  great  difTerences  between  the  In- 
tellects of  men,  and  having  regard  to  the 
complexity  of  modem  urban  life  and  the 
vldssltndes  in  national  financial  conditions 
and  prosperity,  the  establishment  of  such  a 
fixed  rule  cannot  be  said  to  be  easy  of  at- 
tainment Assuming,  however,  that  the  dif- 
ficulty has  been  perfectly  solved,  and  that  it 
shows  that  the  law  now  regulating  the  Judg- 
ment of  assessors  is  Inadequate  and  should  be 
replaced  by  an  Improved  standard,  the  proper 
fonutt  to  address  Is  the  Legislature  of  the 
commonwealth.  One  who,  by  his  industry, 
bis  talent,  and  a  happy  combination  of  cir- 
cumstances, has  succeeded  in  solving  the  prob- 
lem may.  If  he  chooses,  preserve  it  as  a  trade 
secret  with  which  he  is  unwilling  to  part,. 
save  for  an  adequate  consideration.  We  are 
bound  to  assume  that  the  Legislature,  repre- 
senting the  people  of  this  commonwealth,  will 
be  alert  to  amend  laws  that  need  improve- 
ment, and  also  to  give  Just  compensation  to 
any  one  who  renien  service  to  the  common- 
wealth. 

"From  all  this,  however,  It  Is  Impossible  to 
gather,  or  by  any  process  of  reasoning  to  In- 
fer, a  power  in  the  coxmcils  of  Philadelphia 
to  appropriate  large  masses  of  the  funds 
collected  by  taxation  for  the  mere  purpose 
of  a  duplicate  assessment,  which,  when  made, 
will  have  neither  validity  nor  utility.  It  has 
no  validity,  because  the  assessment  as  made 
by  the  constituted  authorities  stands.  It  has 
no  utility,  because  the  assessment  does  not 
of  itself  disclose  the  method  employed  In  the 
making  of  It  with  such  precision  and  certain- 
ty that  the  Legislature  could  Incorporate  it 
into  an  act  of  assembly  Instructing  the  as- 
sessors how  they  are  to  proceed. 

"There  is  no  provision  In  the  Constitution 
or  in  the  statutes  which  expressly  confers 
such  vague  powers  upon  the  city  of  Philadel- 
phia; nor  is  there  anything  in  them  from 
whidi  the  grant  of  such  powers  could  be  nec- 
essarily or  even  remotely  implied.  We  en- 
tertain grave  doubts  whether  the  Legisla- 
'  mre  itself  could  constitutionally  duplicate  an 
official  bureau,  whose  province  It  is  to  act, 
by  an  anofladal  bureau  without  any  govern- 
mental function  whatever. 

"Be  that  as  it  may,  we  are  clearly  of  opin- 
ion that  the  councils  of  the  city  of  Philadel- 


phia had  no  power  to  direct  the  paymoit 
asked  to  be  restrained. 

"Let  a  preliminary  injunction  issue  to  John 
M.  Walton,  Esq.,  comptroller  of  the  city  or 
Philadelphia,  and  Murrell  Dobbins,  Esq., 
treasurer  of  the  city  and  county  of  Philadel- 
phia, restraining  them  from  paying  to  the 
said  the  Manufacturers'  Appraisal  Company 
any  sum  or  sums  of  money  under  the  author- 
ity of  the  ordinance  of  cotmcils  exhibited  to 
us  as  Exhibit  B,  attached  to  and  a  part  of 
the  bill  of  complaint  Security  to  be  entered 
in  $5,000." 

Wlltbanlt,  J.,  delivered  the  following  opin- 
ion in  the  lower  court: 

"This  is  a  motion  for  a  special  injunction 
to  restrain  certain  officers  of  the  city  and 
county  of  Philadelphia  from  paying  to  the 
Manufacturers'  Appraisal  Company  any  sum 
or  sums  of  money  under  and  in  pursuance  of 
an  Intended  authority  or  direction  in  a  cer- 
tain ordinance  of  councils,  and  to  enjoin  the 
defendants  from  performing  any  act  or  acts 
preliminary  to  the  making  of  such  payments. 

"Some  preliminary  suggestions  occur  to 
us  as  worthy  of  mention  here,  although  they 
do  not  state  or  affect  what  we  conceive  to 
be  the  point  open  for  our  order. 

"The  litigation  has  been  inaugurated  by 
taxpayers  of  the  city  In  consequence  of  its 
employment  of  a  corporation  to  make  ap- 
praisals of  real  estate  in  houses  and  lands 
situate  In  certain  wards,  and  of  the  appro- 
priation by  councils  of  a  sum  of  $85,000  to  be 
expended,  in  part  or  in  whole.  In  compensa- 
tion for  the  services  and  outlay  of  the  com- 
pany engaged. 

"It  has  been  shown  to  us  by  competent 
and  extended  proof  that  the  object  of  the 
employment  was  and  is  to  secure  a  scientific 
ascertainment  of  values  by  the  use  of  a 
method  brought  to  our  notice  as  the  Somers 
system.  This  system  has  been  discussed  at 
large.  A  respectable  company,  one  of  the 
defendants,  avails  itself  of  it,  and  for  the 
purposes  of  this  inquiry  it  may  be  regarded 
as  embodying  a  defensible  method,  worthy 
of  intelligent  and  earnest  study. 

"With  respect  to  it,  however,  certain  In- 
quiries are  pertinent  What  is  the  authority 
and  what  the  sanction  of  this  appraisement? 
Does  it  bind  persons  or  bodies,  civic  or  pol- 
itic? Is  it  a  method  of  lawful  municipal 
action?  And,  were  we  to  assume  It  to  in- 
sult In  an  ascertainment  of  values,  would  it 
be  open  to  Just  criticism  on  the  part  of  the 
taxpayer  that  the  proper  tests  had  not  been 
applied,  and  that,  in  Its  most  important  par- 
ticular, the  test  adopted  had  been  an  avow- 
ed departure  from  the  rule  of  market  value? 
This  rule  prevails  here  at  common  law  and 
by  statute  (act  of  July  27,  1842  [P.  L.  441]), 
and  is  Infiexible. 

"We  find  no  answer  to  these  inquiries 
which  accredits  the  system  and  discloses 
features  superior  to  those  of  the  procedure  of 
the  state  officers  now  and  for  many  years  en- 
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gaged  npon  tbe  same  work.  A  standard  of 
market  value  is  always  ayallable,  and  it 
should  not  be  saperseded  by  an  artificial 
scheme,  the  peculiar  merits  of  which,  If  any, 
are  not  published,  and  which,  therefore,  Its 
advocates  may  well  claim  we  are  not  in  posi- 
tion either  to  approve  or  condemn. 

"The  present,  however,  is  not  a  question 
of  the  merit  of  the  Somers  system,  or  of  tbe 
sanction  or  authority  of  the  Investigation 
and  report  in  which  some  of  tbe  defendants 
are  engaged;  but  it  is  a  question  solely  of 
tbe  authority  of  the  city  to  pay  moneys  pro- 
vided for  as  Incident  to  tbe  contract  with  the 
Manufacturers'  Appraisal  Company.  Wheth- 
er the  order  for  this  appraisement  Is  within 
tbe  law  or  not,  I  conceive  we  have  not  tbe 
Jurisdiction  to  determine,  because  its  pro- 
mulgation by  the  city,  according  to  tbe  pa- 
pers in  evidence,  rests  in  the  legislative  dis- 
cretion of  councils,  if  they  have  the  author- 
ity to  act,  and  this  discretion  we  may  not  re- 
view. 

"It  is  not  disputed  that  the  councils  have 
authority  to  make  proper  investigation  in 
matters  of  civic  government,  in  the  Interest 
of  the  municipality  and  for  the  benefit  and 
welfare  of  tbe  citizens  at  large.  We  cannot 
be  asked  to  interfere  with  tbe  exercise  of  a 
function  both  lawful  and  beneficial.  Steg- 
maler  v.  Goeringer,  218  Pa.  490  [67  AO.  782]; 
Commonwealth  v.  Pittsburg,  183  Pa.  202  [38 
Atl.  «528,  63  Am.  St  Rep.  752].  Here,  how- 
ever, an  exhaustive  investigation  with  rela- 
tion to  taxation  has  been  provided  and  pre- 
scribed by  the  Legislature,  and  has  proceed- 
ed, according  to  one  statutory  method  or  an- 
other, from  the  beginning  of  the  history  of 
the  municipality  to  this  day.  The  officers  to 
whom  it  is,  and  has  been,  committed  are  ex- 
perts chosen  under  legislative  sanction,  and 
they  are  the  fountain  of  information  open  to 
councils,  and  of  them  no  complaint  is  made 
by  the  defendant  Indeed,  there  has  been  at 
bar  a  special  and  official  disclaimer  of  any 
imputation  upon  the  skill,  the  Industry,  or 
the  integrity  of  the  assessors  in  charge  of 
the  work.  The  legislative  Instrumentality 
may  not  be  overridden  by  the  agency  creat- 
ed by  the  city  authorities,  and  the  work  of 
that  agency  must  therefore  of  necessity  be 
legally  ineffective.  No  new  assessment  is 
within  the  power  of  tbe  municipal  legislative 
body  as  a  consequence  of  the  Judgment  of 
tbe  Manufacturers'  Appraisal  Company.  The 
best  that  could  be  obtained  from  an  admir- 
able return  of  skilled  workmen  would  be  a 
statistical  report  not  conclusive  even  of  the 
mathematical  values  of  a  comparatively  small 
number  of  districts  of  the  city  out  of  the 
many  comprising  the  whole. 

"It  has  been  conceded  In  the  able  argu- 
ment offered  In  behalf  of  the  officers  of  the 
city  that  there  Is  no  express  legislative  au- 
thority In  the  councils  of  the  city  to  appro- 
priate moneys  In  this  behalf,  and  that  if  the 
present  appropriation  la  lawiul  it  is  in  vir- 


tue of  an  implication  of  authority.  It  is 
contended  that  It  Is  tbna  lawful.  We  have 
considered  tbe  arguments  and  proofs  submitr 
ted  on  this  point  We  faU  to  find  warrant 
for  tbe  affirmative  contention. 

"In  Commonwealth  v.  Pittsburg,  183  Pa. 
202  [38  Atl.  628,  63  Am.  St  Rep.  752],  it  was 
held  that  the  dty  might  appropriate  money 
to  a  committee  of  private  citizens  which  had 
been  created  by  the  chamber  of  commerce, 
a  corporation  therein  existing,  and  later  ap- 
proved and  accredited  by  the  city  councils, 
to  defray  tbe  expenses  of  surveys  for  a  ship 
canal,  and  to  secure  Information  from  ex- 
perts touching  the  practicability  of  such 
canal  and  the  probability  of  its  commercial 
advantage.  It  was  held  that  the  appropria- 
tion was  valid  as  within  the  power  of  the 
councils.  Tbe  argument  on  the  part  of  the 
contestants  was  that  this  action  was  within 
tbe  inhibition  of  section  7,  art  9,  of  the  Con- 
stitution, which  forbids  a  municipality  to 
appropriate  money  or  loan  Its  credit  to  "any 
corporation,  association,  institution  or  in- 
dividual.' The  Supreme  Court  did  not  sus- 
tain the  appeal.  The  Judgment  there  pro- 
ceeded, according  to  our  understanding,  up- 
on the  doctrine  frequently  announced,  and 
herein  expressed,  that  in  matters  of  civic 
government  councils  may  legislate  In  the 
interest  of  the  municipality  for  the  benefit 
and  welfare  of  the  citizens  at  large,  where 
they  do  not  Interfere  or  impinge  upon  the 
sphere  and  authority  of  agencies  already 
created  for  the  attainment  of  tbe  same  ob- 
ject, or  violate  the  conditions  of  their  ctiar- 
ter.  That  case  differs  from  this.  In  that 
there  bad  been  created  no  power  to  act  up- 
on tbe  important  subject  committed  to  a 
body  described  upon  the  record  as  'The  Pro- 
visional Committee  of  tbe  Lake  Erie  and 
Ohio  River  Ship  CanaL'  In  the  case  at  bar, 
we  have  already  shown  that  the  state  has 
provided  a  public  department  for  tbe  ap- 
praisal of  real  tetate. 

"In  Lesley  v.  Kite,  192  Pa.  268  [43  Aa 
959],  tbe  councils  of  Philadelphia  gave  sub- 
contractors a  remedy  that  was  analogous  to 
an  attachment  of  certain  funds  due  by  the 
city  to  the  principal  contractor,  although  the 
Legislature  had  provided  no  such  remedy. 
The  ordinance  was  held  Invalid,  as  an  at- 
tempt to  provide  an  action  Inconsistent  with, 
and  not  authorized  by,  the  existing  legisla- 
tive' system.  The  Supreme  Court  said: 
'Councils  are  powerless  to  provide  any  remedy 
to  be  used  as  a  substitute  for  attachment  or 
any  other  remedy  which  the  Legislature  has 
heretofore  withheld  on  grounds  of  public  pol- 
icy or  otherwise.'  In  Bechtel  v.  Fry,  217  Pa. 
591  [66  Atl.  992],  it  was  adjudged  that  the 
county  commissioners  had  no  authority  to 
pay  special  counsel  in  a  criminal  prosecution 
in  which  the  county  was  interested,  for  the 
reason  that  the  Legislature  had  committed  to 
a  special  officer  the  duty  of  prosecuting  of- 
fenders against  tbe  peace  and  dignity  of  the 
state,  and  of  bringing  tbem  to  Judgment 
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In  Grannls  r.  Gomnilasioners,  81  Mtam.  56, 
83  K.  W.  495,  Individuals  bad  been  employed 
to  make  search  for  land  which  the  conatltut- 
ed  anttaorltles  had  failed  to  llat  for  taxation, 
and  were  to  receive  a  compensation  contin- 
gent on  the  amount  discovered  and  reported. 
It  was  held:  The  Legislature  has  provided 
officers  whose  duty  It  Is  to  levy  all  taxes, 
officers  to  cause  all  property  to  be  properly 
assessed  and  placed  upon  the  tax  rolls,  and 
officers  for  the  collection  of  such  taxes. 
•  •  •  It  Ifl  true  that  a  county  is  Interest- 
ed and  concerned  In  the  matter  of  the  col- 
lection of  taxes.  Its  revenues  are  derived 
chiefly  therefrom,  and  it  is  Important  to  it, 
and  to  the  state  as  well,  that  all  property 
properly  taxable  pay  Its  Just  share  and  pro- 
portion of  the  public  burdens.  But  the  coun- 
ty Is  not  charged  with  the  duty  of  seeing  to 
it  that  all  such  property  is  assessed  and 
placed  upon  the  tax  rolls.  Other  officers  act- 
ing Independent  of  the  county  are  charged 
with  the  performance  of  such  duties,  and 
they  are  alone  resiMuslble  therefor.  The 
matter  of  nnearthlng  and  discovering  proper- 
ty which  has  escaped  taxation  is  not  only  not 
necessary  to  the  exercise  of  the  corporate 
powers  of  a  county,  but  Is  beyond  Its  express 
or  Its  Implied  authority.' 

"In  Stevens  v.  Henry  County,  218  111.  468, 
75  N.  B.  1024  [4  L.  B.  A.  (N.  S.)  339],  the 
court  enjoined  payment  upon  a  contract  for 
the  employment  of  a  tax  expert  which  em- 
ployment was  independent  of  the  legislative 
system  then  in  force.  'The  statute  having 
designated  the  proper  officers  to  discharge 
this  duty  and  having  charged  them  there- 
with, and  provided  for  the  compensation  they 
shall  receive,  we  do  not  think  the  county, 
In  the  absence  of  any  specific  grant,  had  pow- 
er to  enter  into  the  contract'  under  review. 

"The  limitations  upon  the  power  of  a  mu- 
nicipality to  legislate  the  appropriation  of 
funds  out  of  the  course  of  the  usual  and  or- 
dinary administration  of  the  affairs  common 
to  the  life  of  such  a  bqdy  have  been  ascer- 
tained in  many  of  the  states  of  the  Union, 
and  laid  down  with  precision  upon  final  Judg- 
ments of  the  courts  of  last  resort.  These  de- 
cisions have  been  In  accord  with  the  views  we 
herein  express.  We  may  cite  Minot  v.  West 
Roxbury,  112  Mass.  1  [17  Am.  Rep.  62];  Cool- 
idge  V.  Brookllne,  114  Mass.  592;  Mead  ▼. 
Acton,  139  Mass.  341,  1  N.  E.  413;  Hender- 
son v.  Covington,  77  Ky.  312 ;  Frankfort  v. 
Winterport,  64  Me.  250;  Westbrook  v.  Deer- 
Ing,  63  Me.  231.  These  cases  have  been  re- 
lied on  as  bearing  mainly  upon  the  question 
of  the  power  of  a  municipality  to  expend 
money  In  an  appeal  to  a  state  Legislature  for 
the  grant  of  additional  and  special  municipal 
authority,  bnt  the  discussion  therein  of  the 
issues  severally  involved  Is  sufflclenOy  wide 
and  authoritative  to  afford  light  and  assist- 
ance In  the  treatment  of  the  question  at  large. 


The  plaintiffs  lutve  shown  an  eqaitr  to  re- 
lief under  the  first  clause  of  the  third  prayer 
of  the  blU." 

Decree:  "This  cause  came  on  to  be  heard 
at  this  term,  and  was  argued  by  counsel,  and 
upon  consideration  thereof  It  was  ordered,  ad- 
Judged,  and  decreed  as  follows:  Let  a  pre- 
liminary injunction  issue  to  John  M.  Walton, 
Esquire,  comptroller  of  the  city  of  Philadel- 
phia, and  Murrell  Dobbins,  treasurer  of  the 
city  and  county  of  Philadelphia,  restraining 
them  from  paying  to  the  said  Manufacturers' 
Appraisal  Company  any  sum  or  sums  of  mon- 
ey, upon  the  authority  of  the  ordinance  of 
councils,  exhibited  to  us  as  Exhibit  B,  at- 
tached to  and  made  a  part  of  the  bill  of  com- 
plaint   Security  to  be  entered  In  $5,000." 

Argued  before  FELL,  C.  J.,  and  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  C.  Bell  and  Paxson  Deeter,  for  appe- 
lant Manufacturers'  Appraisal  Co.  Francis 
Shunk  Brown,  for  appellant  councils'  commit- 
tee. James  Alcorn,  City  Sol.,  and  Ernest 
Lowengrund,  for  other  appellants.  Horace 
Stern,  Hampton  L.  Carson,  and  Morris  Wolf, 
for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed  for  the  reasons  stated  in  the  opin- 
ion of  the  learned  Judges  of  the  common 
pleas. 


In  re  ARCHAMBAULT'S  ESTATE, 
Appeal  of  HART. 

(Supreme  Court  of  Pennsylvania.     July  8, 
1911.) 

1.  Wills  (|  695*)— Constbuotion— Jubisdic- 

TION. 

The  courts  have  no  jurisdiction  to  construe 
a  will  by  way  of  advice,  and  without  adverse 
litigants  actually  before  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {{  1665-1669;  Dec.  Dig.  {  695.*] 

2.  Wnxs  (S  695*)— CoNSTBucnoR— JtiBisnio- 

TION. 

Where  a  testator  directed  incomes  from 
certain  realty  to  be  paid  bis  widow  for  life, 
and  provided  for  a  fund  to  support  a  pew  in 
perpetuity  out  of  the  income  after  her  death, 
the  validity  of  the  latter  provision  cannot  be 
considered  until  the  termination  of  the  life 
estate. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  1665-1669;    Dec  Dig.  {  695.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Victor  B. 
Archambault,  Jr.  From  the  decree  dismissing 
exceptions  to  adjudication,  Virginia  M.  Hart 
appeals.    Affirmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Theodore  P.  Jenkins,  for  appellant  A.  I. 
Phillips  and  J.  Kirk  McCurdy,  for  appellees 
Dora  B.  Archambault  and  trustees  under 
will.  Samuel  H.  Thomas  and  Robert  D. 
Maxwell,  for  other  appellees. 
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POTTSB,  J.  In  the  foarth  paragraph  of 
the  will  of  Victor  B.  Archambanlt,  Jr.,  he 
proTlded  as  follows:  "After  the  death  of  my 
said  wife,  I  direct  my  trustees  to  set  aside 
out  of  the  Income  from  my  said  property  at 
the  Northeast  comer  of  Eleventh  and  Market 
streets,  or  out  of  the  income  from  the  pro- 
ceeds of  the  sale  of  that  property,  a  sum, 
the  interest  of  which  will  be  sufficient  to 
pay  the  rent,  for  all  time  to  come>  of  my 
pew,  number  six,  in  the  Church  of  the  Holy 
Trinity,  situate  at  the  Southwest  comer  of 
Nineteenth  and  Walnut  streets  In  the  <dty 
of  Philadelphia,  to  be  free  forever  as  a 
memorial  to  myself."  Upon  the  audit  of  the 
account  of  the  trustees,  it  was  contended 
upon  behalf  of  Mrs.  Virginia  M.  Hart,  claim- 
ing as  heir  under  the  intestate  laws,  that 
this  provision  taking  effect  at  the  death  of 
the  cestui  que  trust  for  life  was  void  for 
uncertainty  as  to  the  amount  required,  and 
that  it  and  all  subsequent  provisions  relat- 
ing to  the  trust  fell,  and  that  the  estate 
passed,  therefore,  under  the  intestate  laws. 

[1]  The  auditing  judge  and  the  court  be- 
low in  banc  refused  to  take  this  view,  and 
held  that  this  question  could  not  properly 
be  raised  until  the  expiration  of  the  life 
estate,  and  it  was  not  therefore  to  be  con- 
sidered or  decided  at  the  present  time.  We 
agree  entirely  with  this  condusion.  It  Is 
clear  that  the  testator  made  his  wife  the 
first  object  of  his  bounty,  for,  after  giving 
her  the  house  in  which  he  lived  and  all  of 
bis  personal  property,  he  directed  that  all 
the  net  income  from  his  property  at  Eleventh 
and  Market  streets  should  be  paid  to  her 
for  life.  Clearly  the  widow  was  entitled  to 
the  entire  sum  which  was  ready  for  distribu- 
tion under  the  present  account  Any  ques- 
tion as  to  the  ultimate  distribution  of  the 
estate  cannot  arise  until  after  the  termina- 
tion of  the  life  estate.  There  Is  abundant 
authority  to  sustain  the  auditing  judge  in 
decliuiug,  at  the  present  time,  to  declare  the 
rights  of  the  parties  under  the  will,  as  re- 
spects the  subsequent  trusts.  In  Willard's 
Appeal,  65  Fa.  266,  268,  speaking  of  the  setr 
tlement  of  questions  arising  upon  the  con- 
struction of  a  will  by  way  of  anticipation, 
Mr.  Justice  Sharswood  said:  "The  acts  of 
assembly  which  confer  jurisdiction  on  the 
orphans'  court  may  be  searched  in  vain  for 
any  such  power.  Without  authority  so  de- 
rived, we  must  say  that  the  decree  below 
or  in  this  court  on  appeal  would  be  inconclu- 
sive and  possibly  a  snare.  It  would  not 
be  binding  upon  any  of  the  parties ;  certain- 
ly not  upon  those  of  them  not  sul  juris. 
Consent  cannot  give  jurisdiction.  Any  (pin- 
ion which  we  should  express  upon  the  prop- 
er construction  of  this  will  in  this  appeal 
would  be  merely  extrajudicial."  The  same 
principle  is  reiterated  in  Tyson's  Estate,  101 
Pa.  218,  224,  43  Atl.  131,  where  Mr.  Justice 
Mitchell   said:     "It   is   quite   true  that   the 


courts  of  Pennsylvania  have  no  jurisdiction 
to  declare  the  construction  of  a  will  and 
rights  under  it  by  way  of  advice  in  limine, 
and  without  adverse  litigants  actually  be- 
fore them.  It  is  not  desirable  that  they 
should  have." 

[2]  In  the  present  case,  the  setting  oat  of 
an  estate  for  the  life  of  the  widow  Is  clearly 
a  valid  limitation,  which  is  readily  separable 
from  the  subsequent  limitations.  There  is 
no  good  reason  for  involving  it  in  any  way 
with  the  provision  for  the  distribution  of  a 
portion  of  the  remainder,  which  is  claimed 
to  be  void  by  reason  of  uncertainty.  It  will 
be  time  enough  to  meet  the  question  of  the 
validity  of  the  provision  for  a  fund  to  sup- 
port a  church  pew  in  perpetuity  when  that 
question  can  properly  be  raised  after  the 
termination  of  the  life  estate.  Its  considera- 
tion and  decision  would  have  been  prema- 
ture upon  the  audit  of  the  account  in  this 
case. 

The  specifications  of  error  are  dismissed, 
and  the  decree  of  the  orphans'  court  is  af- 
firmed. 


In  re  ARCHAMBAULT'S  ESTATE. 
Appeal  of  HART. 

(Supreme  Court  of  Pennsylvania.    July  8, 
1911.) 

1.  Wills  (J  684*)— CoNBTBUorioif— Rights  of 
Beneficiabt. 

A  testator  devised  certain  real  estate  in 
trust  to  pay  the  income  to  hia  widow  for  life, 
and  after  her  death  to  make  certain  payments 
out  of  the  income,  or  from  the  sale  of  the  prop- 
erty. When  testator  died,  the  property  was 
leased  until  January  1,  1813,  at  a  rental  of 
$1,041.67  per  month.  A  third  party,  under  an 
agreement  with  the  original  lessees,  took  a  lease 
with  the  trustees  for  10  years,  the  rental  to  be 
paid  110,000  in  cash  at  the  signing  of  the 
lease,  and  $1,041.67  monthly  until  January, 
1913,  and  thereafter  |1,750  per  month  for  the 
remainder  of  the  term.  Held,  that  the  $10,000 
was  payable  to  the  widow  as  rental  accrued  in 
her  lifetime. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1625 ;   Dec.  Dig.  {  684.*] 

2.  Trusts  (5   280*)- Line  Txnart  akd  R«- 

MAINDEB— APPOBTIONMBNT   OP  RENT. 

Where,  pending  a  lease,  four  years  of  which 
were  unexpired,  the  trustees  of  the  property  ac- 
cepted a  bonus  of  $10,000  for  an  extension  of 
the  lease  for  10  years,  the  rental  belonged  to 
the  beneficiary  of  the  trust,  and  could  not  be 
apportioned  among  the  four  remaining  years  of 
the  original  term  of  lease. 

[Ed.  Note.— For  other  caaea,  sea  TnmtM, 
Cent  Dig.  i  400;   Dec.  Dig.  |  280.*] 

Appeal  from  Orphans'  Court  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Victor  B. 
Archambault  Jr.  From  a  decree  dismissing 
exceptions  to  adjudication,  Madeleine  A. 
Hart  appeals.     Affirmed. 
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Argued  before  FBUj,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,   and   STEWART,  JJ. 

Theodore  F.  Jenkins,  for  appellant.  A. 
I.  PhlUlps  and  J.  Elrk  McCurdy,  for  ap- 
pellees. 

POrrjflH,  J.  Victor  E.  Archambault,  Jr., 
died  January  10,  1806,  seised  in  fee  of  the 
premises  at  the  northeast  corner  of  Eleventh 
and  Market  streets,  Philadelphia,  and  leav- 
ing a  will,  dated  February  9,  1904,  which 
teas  duly  admitted  to  probate,  and  letters 
testamentary  thereunder  granted.  He  de- 
vised the  property  above  mentioned  to  his 
executors  In  trust  to  rent  and  manage  the 
same,  with  power  to  sell  and  Invest  the 
proceeds  cmd  to  pay  over  the  net  income  to 
bis  wife  during  the  term  of  her  natural 
llfe^  and  after  her  death  to  make  certain 
payments  out  of  the  Income  derived  from 
the  property,  or  from  the  proceeds  of  Its  sale; 
a  portion  of  such  income  to  be  paid  to  tes- 
tator's niece,  Madeleine  A.  Hart,  during 
her  life.  At  the  time  of  testator's  death, 
the  premises  in  question  were  leased  for  a 
term  ending  January  1,  1913,  at  a  rental 
of  $12,500  per  annum,  payable  in  monthly 
installmrats  of  $1,041.67  each.  The  United 
Gas  Improvement  Company,  having  arrang- 
ed with  the  former  lessees,  entered  into  a 
new  lease  with  the  trustees  for  the  term 
of  ten  years  from  January  1,  1009,  the  rent 
to  be  as  follows:  $10,000  in  cash  at  the 
signing  of  the  lease;  $1,041.67  to  be  paid 
monthly  until  January,  1913;  and  thereafter 
SI.'HjO  per  month  during  the  remainder  of 
the  tom.  The  lessees  paid  the  $10,000,  en- 
tered Into  possession,  and  also  paid  the  sub- 
sequently accruing  installments  of  rent  each 
month. 

On  November  10,  1900,  the  trustees  filed 
an  account,  wherein  they  charged  them- 
selves with  tbe  $10,000  paid  by  the  lessees 
on  the  execntion  of  the  lease.  At  the  audit, 
the  widow  claimed  the  whole  $10,000  as 
rait  accrued  in  her  lifetime,  but  the  niece, 
Madeleine  A.  Hart,  contended  that  this  sum 
Rhoold  be  ratably  distributed  over  the  whole 
term  for  the  benefit  of  those  entitled  to  it 
dnrlng  tbe  term.  The  auditing  judge  held 
that  the  amount  was  to  be  treated  as  rent 
of  the  year  In  which  it  was  paid,  and 
awarded  It  all  to  the  widow.  Upon  excep- 
tions, the  court  in  banc  modified  the  decree 
to  the  extent  of  distributing  the  $10,000  in 
equal  monthly  payments  during  the  term 
of  four  years  from  January  1,  1909.  This 
vas  done  upon  the  theory  t£l.t  it  would 
make  the  rent  reserved  conform  In  its  month- 
ly collections  to  the  reasonable  economic 
value  of  the  property  during  that  part  of 
that  term. 

The  appellant  here  complains  that  the 
nmrt  below  erred  in  not  directing  that  the 
$10,000  should  be  apportioned  in  equal 
monthly  payments  to  those  entitled  to  the 
beneficial  interest  during  tbe  ten  years  from 


January  1,  1909,  the  certain  term  of  tbe 
lease.  In  the  opinion  of  the  auditing  Judge, 
as  in  that  of  the  court  In  banc,  the  rule  of 
the  common  law  was  recognized  that  rent 
Is  not  to  be  apportioned  in  respect  to  time. 
It  is  not  to  be  regarded  as  accruing  from 
day  to  day,  as  interest  does.  This  rule  has 
been  altered  in  England  by  the  apportion- 
ment act  of  1870,  33  and  34  Victoria,  e.  36, 
so  that  rents,  annuities,  etc.,  are  now  there 
considered  as  accruing,  like  Interest,  from 
day  to  day,  and  are  made  apportlonable  in 
respect  to  time.  See  1  Woodfall  on  Land- 
lord and  Tenant  (1st  Am.  Ed.  1890)  •405, 
*406.  But  we  know  of  no  such  legislation 
in  Pennsylvania.  In  Agnew's  Estate,  17 
Pa.  Super.  Ct  201,  203,  it  was  held  that 
where  rent  was  paid  to  a  life  tenant  in 
advance,  and  the  life  tenant  died  before  the 
expiration  of  the  term  for  which  the  rent 
had  been  paid,  the  remainderman  could  not 
recover  any  portion  of  tbe  amount  so  paid 
in  advance  from  the  estate  of  the  life  ten- 
ant, although  both  had  Joined  in  tbe  lease. 
Referring  to  the  act  of  February  24,  1834, 
§  7  (P.  li.  74),  Judge  Beaver  further  said: 
"But  this  section  relates  to  rents  accruing, 
not  to  those  which  have  accrued;  and,  if 
It  has  any  application  to  this  case,  would 
by  Inference  at  least  Indicate  that  rents 
which  had  accrued  would  be  proi)erly  In- 
cluded in  the  estate  of  a  deceased  life  ten- 
ant" 

[1]  In  tbe  case  at  bar,  the  widow  Is  en- 
titled under  the  will  of  her  husband  to  the 
entire  net  Income  accruing  from  the  prem-' 
Ises  at  Eleventh  and  Market  streets  during 
her  lifetime.  As  to  when  or  how  the  income 
should  be  paid  to  her  by  the  trustees,  the 
will  is  silent  But  the  net  income  belonged 
to  her,  whenever  it  was  realized.  It  mat- 
ters not  whether  the  sum  of  $10,000  in  ques- 
tion be  regarded  technically  as  rent  as  it 
was  called  in  the  lease,  or  as  a  bonus;  it 
was  certainly  Income  derived  from  the 
premises,  which  were  made  tbe  subject 
of  a  trust  for  her  benefit  during  her  life- 
time. Being  received  by  the  trustees  dnr- 
lng the  lifetime  of  the  widow,  she  was 
clearly  entitled  to  It  under  the  will.  Sup- 
pose the  building  bad  been  rented  for  an 
extraordinary  sum  for  a  short  time,  as  build- 
ings are  known  at  times  to  be  let  upon  un- 
usual occasions,  such  as  the  passing  of  a 
pageant  or  during  Inaugural  or  other  cere- 
monies. Certainly  such  extraordinary  rent 
would  belong  to  the  life  tenant  We  do 
not  agree  with  the  suggestion  of  the  court 
below  that  the  rule  of  law  that  rent  is  not 
apportlonable  applies  only  to  "normal  rent" 
We  see  no  reason  for  any  sncfa  distinction, 
and  no  authority  to  sustain  it  has  been 
cited.  For  some  reason  satisfactory  to  It- 
self, the  new  tenant  was  vrlUlng  to  pay  a 
large  bonus  to  tbe  trustees  for  an  extension 
of  the  lease.  The  remaindermen  have  not 
been  prejudiced  In  any  wfiy  by  the  transac- 
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tloD.  In  addition  to  the  bonus,  the  trustees 
are  receiving  the  same  rental  ($12,500  per 
annum)  as  that  reserved  in  the  original 
lease.  After  January  1,  1013,  the  rental 
will  be  at  the  Increased  rate  of  $21,000 
per  annum.  We  agree  with  the  auditing 
judge  that  the  payment  of  this  bonus  of 
$10,000,  or  the  initial  payment  of  that  sum 
as  rent,  however  It  may  be  regarded,  be- 
longs to  the  life  tenant,  and  should  have 
been  awarded  to  her. 

[2]  The  court  In  banc  was  In  error  In  di- 
recting that  the  sum  should  be  apportioned 
over  a  period  of  four  years.  However,  the 
life  tenant  has  acquiesced  in  the  final  de- 
cree of  the  orphans'  court,  and  has  taken 
no  appeal.  Her  counsel  Is  here  asking  that 
the  decree  of  the  court  below  be  aflSrmed. 
The  present  appeal  is  by  one  of  those  in- 
terested in  remainder,  who  contends  that 
the  sum  should  be  apportioned  throughout 
the  entire  term  of  the  lease,  a  period  of 
ten  years.  The  specifications  of  error  filed 
In  her  behalf  are  dismissed,  and  the  decree 
of  the  orphans'  court  is  affirmed. 


CITY  or  WILLIAMSPORT  v.  CITIZENS- 
WATER  &  OAS  CO. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  DiscovBRY  (i  3*)— PaonuoTiow  ot  Books 
AND  Papebs— Existence  of  Other  Remedt. 

Where  a  city  seeks  to  acquire  the  works 
of  a  water  company,  aa  authorized  by  Act  April 
29,  1874  (P.  L.  95)  {  34,  cl.  7,  it  cannot,  by 
proceedings  in  equity,  compel  the  company  to 
render  an  itemized  statement  of  the  net  cost  of 
erecting  and  maintaining  its  works  and  a  state- 
ment of  dividends  declared,  nor  to  exhibit  such 
books  and  papers  and  vouchers  as  may  be  nec- 
emary  to  verify  the  statements ;  mandamns  be- 
ing the  ordinary  and  appropriate  remedy. 

[Ed.   Note.— For  other  cases,   see   Discovery, 
Cent  Dig.  §§  3,  4;    Dec  Dig.  i  3.*] 

2.  Mandamus  (g  3*)— Jubibdiction  of  Eqtji- 
TT— Remedy  at  Law. 

Where  there  is  jurisdiction  by  mandamus 
to  give  relief  sought  in  equity,  the  pendency  of 
an  equity  proceeding  will  not  oust  the  jurisdic- 
tion by  mandamus,  unless  the  court  Is  satisfied 
that  the  issues  can  be  appropriately  and  finally 
determined  In  equity  and  complete  justice  be 
given  to  all  the  parties,  particularly  if  the  rem- 
edy by  mandamus  affords  more  complete  justice 
than  could  otherwise  be  obtained. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  ${  8-34;   Dec.  Dig.  S  3.*] 

8.  JuBY  (S  19*)— RiaHT  TO  Tbial  by  Juby— 

Mandamus. 

Trial  by  jury  may  be  had  in  mandamus 
proceedings  in  the  court  of  common  pleas,  and 
such  a  trial  Is  conducted  as  in  other  actions  at 
law. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  n  104-133;   Dec.  Dig.  {  19.*] 

4.  Mandamus  ({  174*)— Pbocebdinob— Tbial 
— Genebai.  OB  Special  Findings. 

Though  the  whole  structure  of  Act  June 
14,  1836  (P.  L.  621),  and  Act  June  8,  1893  (P. 
L.  345),  indicates  that  jury  trials  are  contem- 
plated   in    mandamus,   the   rule   that   the   jury 


have  the  right  to  judge  whether  they  shall  find 
a  general  or  special  verdict  does  not  prevail, 
and  the  court  may  submit  special  issues,  in- 
stead of  the  general  issue,  and  thereby  secure 
special  findings  on  essential  and  controlling 
points. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §|  386,  387 ;   Dec.  Dig.  |  174.*] 

6.  Mandamus  ({  172*)— Pboceedinos— Issues. 
In  preliminary  mandamus  proceedings  by 
a  city  seeking  to  acquire  the  works  and  prop- 
erty of  a  water  company,  the  paramount  issue 
is  the  right  of  the  city  to  have  access  to  the 
company's  books  and  records  to  secure  data  of 
the  cost  and  maintenance  of  the  company's 
plant  and  the  dates  and  adounts  of  dividends, 
but,  since  mandamus  will  never  issue  for  a 
vain  or  useless  purpose  or  to  satisfy  a  mere 
curiosity,  the  proceedings  would  also  involve  the 
issues  of  the  financial  ability  of  the  city  to 
purchase  the  plant,  the  assessed  value  of  the 
city's  real  estate,  and  the  amount  of  its  indebt- 
edness,  and  the  cost  of  the  waterworks  plant, 
its  maintenance,  and  the  dividends  declared. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §g  381-S8S ;  Dec.  Dig.  {  172.*] 

6.  Evidence  (l  157*)— Best  and  Secondary 
EJviDENCE— Admissibility. 

In  preliminary  mandamns  proceedings  by  a 
city  seeking  to  acquire  a  water  company's 
works  and  property,  testimony  relied  on  by  the 
water  company  to  show  the  cost  of  its  plant, 
when  otherwise  competent,  cannot  be  declined 
simply  because  the  trial  court  assumes  that  the 
water  company's  books  and  papers  would  better 
show  the  actual  cost  price. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  {{  460-470 ;   Dec.  Dig.  S  157.*] 

7.  Evidence  (§  157*)— Best  and  Secondabt 
Evidence — Admissibility. 

Though  secondary  evidence  cannot  be  ad- 
mitted  in  place  of  primary  evidence,  evidence 
which  is  primary  or  original  in  its  character 
cannot  be  excluded  because  other  corroborative 
or  stronger  and  more  conclusive  primary  evi- 
dence might  have  been  Introduced,  it  being  es- 
sential for  the  exclusion  of  evidence,  nnder  the 
best  evidence  rule,  that  the  evidence  not  pro- 
duced should  be  not  only  more  direct,  satisfac- 
tory, and  conclusive,  but  also  higher  in  grade  or 
degree  than  that  which  is  offered. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  |§  460-470;    Dec  Dig.  {  157.*] 

8.  Waters  and  Watkb  Coubsks  ({  183*)— 
Acquisition  of  Watebwobks  by  Munio« 
IPAMTY— Pboceedinos— Valuation. 

Where  preliminary  mandamus  proceedings 
by  a  city  against  a  water  company  disclosed 
that  the  works  and  property  of  the  company 
greatly  exceeded  in  value  the  amount  which  the 
city  could  raise  under  the  law  for  the  purchase 
thereof,  the  city  cannot  maintain  mandamus  to 
compel  the  water  company  to  submit  to  an  in- 
vestigation of  its  books  and  properties;  but, 
where  the  probable  price  which  would  have  to 
be  paid  and  the  borrowing  capacity  of  the  city 
approximate  one  another,  the  company  may  be 
compelled  to  submit  to  an  investigation,  and 
thereafter,  in  case  of  refusal  of  the  city's  offer 
for  the  plant,  the  city  could  maintain  manda- 
mus to  compel  Its  conveyance  to  the  city,  and 
in  such  proceedings  the  water  company  could 
take  issue  on  the  estimated  price  submitted  by 
the  city. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  183.*] 

9.  Equity  (J  43*)^Jubi8dictiok— Adbquat* 
Remedy  at  Law. 

Under  Act  June  16,  1836  (P.  L.  789)  i  13. 
par.  5,  giving  to  the  courts  the  supervision  and 
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<oDtiol  of  all  conwrations  other  than  those  of 
a  mnnidpal  character,  the  ordinary  and  ade- 
Qoate  remedies  at  law  are  not  superseded  at 
equity  as  against  a  corporation,  and,  where  there 
is  an  appropriate  remedy  at  law,  a  bill  in  equity 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  a  121-166;    Dec  Dig.  5  43.*] 

10.  Appsal  and  Ebbob  (S  1106*)— Disposi- 
noK  OF  Caubk— Mandate  to  Trial  Coubt. 
Where  a  city  by  a  bill  in  equity  seeks  to 
compel  a  water  company  to  render  an  itemized 
ttatement  of  the  cost  of  erecting  and  maintain- 
ing its  works  and  of  dividends  declared,  and  to 
eihibit  ita  books  and  papers,  the  service  on  the 
corporation  having  been  presumably  made  in 
compliance  with  equity  rules  in  the  mode  pre- 
scribed by  law  for  the  service  of  a  writ  of 
inmnKms  on  the  corporation,  which  is  consist- 
ent with  the  mode  prescribed  by  Act  June  8, 
1893  (P.  L.  346)  §  5,  for  the  service  of  a  writ 
e(  tltemadve  mandamus,  the  appellate  court 
will  remit  the  tecoid  with  directions  to  trans- 
fer the  canae  to  the  law  side  of  the  court,  as 
directed  by  Act  June  7,  1907  (P.  !>.  441)  I,  3, 
providing  that  if,  on  an  appeal,  the  question 
whether  the  suit  should  have  been  brought  at 
liv  is  raised  by  the  defendant's  assignments  of 
error,  and  the  appellate  court  decides  that  it 
slumld  have  been  brought  at  law,  it  shall  remit 
the  cause,  with  directions  to  transfer  it  to  the 
law  side  of  Uie  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  1106.*] 
Potter  and  Mestrezat,  J  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Ly- 
coming County. 

Bill  In  equity  by  the  aty  of  WlUlamsport 
against  the  Citizens'  Water  &  Gas  Company. 
From  a  Judgment  for  plalntlfT,  defendant  ap- 
peals. Reversed,  with  directions  to  transfer 
cause  to  the  law  side  of  the  court. 

Bill  in  equity  to  compel  the  defendant  .wa- 
ter company  to  render  to  the  plaintiff  city  an 
itemized  statement  of  the  net  cost  of  Erecting 
and  maintaining  its  works,  together  with  a 
detailed  statement  of  dividends  declared,  and 
to  exhibit  such  books,  papers,  and  vouchers 
as  might  be  necessary  to  verify  the  state- 
ments so  made. 

The  bill  avers:  (1,  2,  3)  The  incorporation 
of  the  borough  of  WlUlamsport  on  March  1, 
1806,  and  its  erection  into  a  city  on  January 
l.>.  1866.  (4)  The  Incorporation  of  the  Ly- 
coming Gas  &  Water  Company  under  stteclal 
act  of  March  24,  1865  (P.  L.  7C7).  (5)  The 
provisions  of  section  7  of  said  act  authoriz- 
ing the  company  to  erect  its  necessary  works 
''for  the  purpose  of  supplying  the  inhabitants 
residing  within  the  limits  of  the  territory, 
here  described,  and  parts  adjacent  thereto," 
sufficient  gas  and  pnre  water,  and  describing 
the  territory  referred  to.  (6)  Section  9  of  the 
act,  as  to  rates.  (7)  That  the  property  and 
franchises  of  this  company  were  sold  Janu- 
ary S,  1880,  and  the  purchasers  reorganized 
the  company  under  the  act  of  May  25,  1878 
(P.  L.  145),  as  the  Citizens'  Water  &  Gas 
Company,  accepting  the  provisions  of  article 
16  of  the  Constitution  and  the  provisions  of 
the  general  corporation  act  of  April  29,  1874 


(P.  L.  73).  (8)  That  clause  7  of  section  34 
of  the  act  of  1874  provides:  "It  shall  be  law- 
ful at  any  time  after  twenty  years  from  the 
introdactlon  of  water  or  gas,  as  the  case  may 
be,  into  any  place  as  aforesaid,  for  the  town, 
borough,  city  or  district,  in  which  the  said 
company  shall  be  located,  to  become  the  own- 
ers of  said  works  and  the  property  of  said 
company,  by  paying  therefor  the  net  cost  of 
erecting  and  maintaining  the  same,  with  in- 
terest thereon,  at  the  rate  of  ten  per  centum 
per  annum,  deducting  from  said  interest  * 
all  dividends  theretofore  declared.  •  •  • " 
(9)  That  defendant  company  and  Its  prede- 
cessor have  supplied  water  to  tbe  city  of 
WlUlamsport  and  its  inhabitants  for  more 
than  20  years.  (10)  That  neither  the  dty 
nor  the  borough  has  at  any  time  constructed 
waterworks.  (11)  That  on  June  1,  1907,  the 
councils  of  WlUlamsport  passed  tbe  follow- 
ing resolution:  "Whereas,  the  WlUlamsport 
Water  Company  and  the  Citizens'  Water  & 
Gas  Company  have  for  more  than  twenty 
years  supplied  water  to  the  public  and  the 
<Aty;  and  whereas,-  it  ia  the  desire  of  the 
councils  that  the  dty  shall  become  the  own- 
er of  tbe  works  and  properties  of  these  com- 
panies nnder  the  provisions  of  clause  7  of 
section  34  of  the  act  of  April  29,  1874;  there- 
fore, tesolved:  (1)  That  the  city  declares  its 
Intention  to  become  the  owner  of  the  works 
and  properties  of  the  companies  and  hereby 
agrees  to  pay  therefor  the  net  cost  of  erec- 
tion and  maintenance,  with  Interest  thereon 
at  the  rate  of  ten  per  centum  per  annum,  de- 
ducting from  the  interest  all  dividoids  there- 
tofore declared,  provided,  tliat  tbe  cost  to 
tbe  city  of  WUliamsport,  ascertained  as  above 
set  forth,  shall  not,  when  taken  together 
with  the  existing  indebtedness  of  said  city, 
exceed  seven  per  centum  of  the  valuation  of 
the  property  in  the  said  dty  taxable  for  coun- 
ty purposes;  and  provided  further,  that  the 
electors  of.  the  said  dty  shall  assent,  at  a  pub- 
lic election  to  be  held  for  that  purpose,  to  the 
increase  of  additional  indebtedness  of  said 
dty  (not  exceeding,  when  taken  with  the  ex- 
isting indebtedness,  seven  per  centum  of  said 
assessed  valuation)  to  a  sum  sufficient  to  ef- 
fectuate the  purchase.  (2)  The  companies 
are  requested  to  exhibit  to  the  light  and  wa- 
ter committee  of  the  city  councils  of  the  dty 
of  WlUlamsport  a  detailed  and  Itemized  state- 
ment showing  the  net  cost  of  erecting  and 
maintaining  the  works  and  property  of  the 
said  company,  as  well  as  the  amounts  and 
dates  of  payment  of  all  dividends  heretofore 
declared,  together  with  such  other  Informa- 
tion as  will  enable  said  light  and  water  com- 
mittee to  verify  the  statement  or  statements 
so  made.  (3)  If  the  companies  neglect  or  re- 
fuse to  comply  with  the  request  for  twenty 
days  after  notice,  the  light  and  water  commit- 
tee are  to  take  legal  steps  to  compel  the  com- 
panies to  give  the  information  demanded." 
(12)  That  on  July  12,  1907,  a  demand  was 
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made  upon  the  defendant  reciting  tbe  above 
resolution,  and  requiring  a  statement  In  writ- 
ing Bhowlng  the  net  cost  of  erecting  tbe  wa- 
terworks and  property  of  the  Wllliamsport 
Water  Company  and  the  Citizens'  Water  & 
Gas  Company,  the  net  cost  of  maintaining 
the  works  and  property  of  said  companies, 
the  amounts  and  dates  of  the  payments  of  all 
dividends  theretofore  declared,  the  date  of 
completion  of  the  waterworks  of  each  of  the 
said  companies,  the  general  character  of  the 
'maintenance  of  the  works  and  property,  and 
such  other  information  as  will  enable  tbe 
committee  to  verify  tbe  statements  above  re- 
quired. (18)  That  on  July  13,  1907,  the  two 
companies  by  their  attorneys  answered,  de- 
clining to  furnish  tbe  Information,  giving  as 
a  reason  that  it  was  obvious  that  the  city 
did  not  have  enough  borrowing  capacity  un- 
der the  law  to  raise  a  sufHclent  amount  of 
money  to  make  the  purdiase.  (14)  That  on 
November  1,  1907,  the  plalntlfTs  solicitor  had 
been  Instructed  to  proceed  against  tbe  two 
companies.  (16)  That  the  refusals  of  the 
desired  information  rendered  it  Impossible 
for  the  city  authorities  to  take  intelligent  ac- 
tion In  the  premises.  The  bill  ends  with  a 
prayer  for  the  specific  relief  Indicated  at  the 
beginning  of  this  report,  and  with  a  prayer 
for  general  relief. 

The  dtfendant  company  demurred,  denying 
the  Jurisdiction  of  the  court  to  proceed  in 
equity,  since  there  was  an  adequate  remedy 
at  law  by  mandamus.  The  demurrer  was 
overruled.  The  defendant  then  answered  (1, 
2,  S),  admitting  the  incorporation  of  the  bor- 
ough and  of  the  city  of  Wllliamsport.  (4) 
Admitting  the  incorporation  of  tbe  original 
water  company,  and  averring  certain  amend- 
ments to  its  charter  whereby  it  was  author- 
ized to  make  a  loan  of  $100,000  to  complete 
its  works,  in  addition  to  a  then  existing  In- 
debtedness of  $50,000.  (6,  6,  7,  8,  and  0) 
Admitting  corresponding  paragraphs  of  bill, 
and  averring  that  the  defendant  company 
had  not  only  supplied  water  in  Wllliamsport, 
but  also  in  the  borough  of  Dn  Bolston  and 
in  Loyalsock  township,  for  more  than  20 
years.  (10)  While  not  denying  corresponding 
paragrapbs,  averring  that  the  plaintiff  bad 
owned  400  shares  of  stock  of  the  Wllliams- 
port Water  Company,  and  had  had  a  repre- 
sentation of  two  members  upon  the  board  of 
managers  of  said  corporation  from  1856  to 
1873  when  tbe  stock  was  sold.  (11)  Calling 
for  proof  of  matters  in  corresponding  para- 
graph. (12,  13)  Denying  that  either  the  de- 
mand or  the  refusal  set  forth  in  the  corre- 
sponding paragraphs  of  the  bill  was  made 
upon  or  by  the  defendant  company  alone; 
averring  that  the  demand  was  made  upon 
and  tbe  reply  by  the  defendant  company  and 
the  Wllliamsport  Water  Company  Jointly; 
and  calllilg  attention  to  the  fact  that  the 
councHmanic  resolution  referred  to  these 
companies  Jointly,  and  not  to  Mther  one  of 
them  separately.  (14)  Calling  for  proof  of 
matters  la  corresponding  paragraph.     (19) 


Denying  that  th«  answer  of  tbe  two  com- 
panies averred  in  tbe  corresponding  para- 
graph of  the  bill  prevents  intelligent  action 
by  the  plaintitC  in  the  matter  of  acquiring 
the  works  and  property  of  tbe  defendant. 
(16)  Averring  that  on  September  3,  1907,  be- 
fore the  bill  was  filed,  the  plaintiff,  pursuant 
to  a  councUmanic  resolution,  requested  its 
city  engineer  to  furnish  data  and  estimates 
of  the  cost  t>f  the  works  and  property  of  tbe 
two  water  companies ;  that  the  engineer  ren- 
dered such  a  report  stating  that  he  bad  bad 
complete  access  to  "all  maps,  plans,  and 
data"  of  the  two  companies,  and  that  tbe  re- 
port "furnished  a  very  reliable  basis  for  tbe 
city  to  work  upon,"  and,  further,  tliat  "the 
prices  and  areas  of  the  land  included  in  this 
report  are  matters  of  record";  that  the  total 
cost  estimated  by  the  engineer  was  $868,221.- 
55,  not  Including  the  cost  of  maintraiance. 
(17,  18,  19)  That  tbe  defendant  company  and 
its  predecessors  had  begun  the  construction 
of  its  work  and  the  laying  of  its  mains  in 
1865,  and  bad  continued  with  them  to  tbe 
present  time,  always  supplying  fresh  and 
pure  water  to  the  places  before  stated.  (20) 
That,  in  order  to  protect  the  water  supply 
from  pollution  and  "acceding  to  the  demands 
of  tbe  board  of  health  of  the  dty  of  Wll- 
liamsport," tbe  two  companies  had  purcbased 
and  owned  large  tracts  of  land,  In  the  case 
of  the  defendant  amounting  to  S,017  acres 
and  of  tbe  Wllliamsport  Water  Company  to 
2,020  acres.  (21,  22)  That  when  the  report 
was  made  by  the  city  engineer  on  September 
12,  1907,  and  at  the  Ume  of  the  filing  of  the 
bill,  tbe  defendant  owned  and  operated  tbe 
property  set  forth  In  the  paragraplis.  and 
that  the  value  of  sn<At  property  greatly  ex- 
ceeded the  borrowing  capacity  of  the  plain- 
tiff. (23)  That  prior  to  the  resolution  of  June 
1, 1907,  and  to  the  filing  of  the  bill,  tbe  plain- 
tiff bad  knowledge  that  the  defendant  bad 
become  the  owner  of  land  and  other  prop- 
erties in  Armstrong  township,  largely  at  the 
command  of  tbe  aforesaid  board  of  health, 
which  property  was  acquired  at  a  cost  great- 
ly exceeding  the  borrowing  capacity  of  the 
plaintiff  city.  (24)  That  on  July  12,  1907, 
when  the  demand  was  made,  and  jst  tbe  time 
of  tbe  filing  of  the  bill,  the  last  assessed 
valuation  of  taxable  property  within  the 
plaintiff  city  was  "$9,578,853,  and  its  existing 
indebtedness  $545,561.54,  which  indebtedness 
could  not  be  increased  more  than  $124,968.17, 
without  violating  section  8,  of  article  9  of  the 
Constitution;  a  financial  condition  known  to 
the  plalnUff."  (26)  "That  the  plaintiff 
*  •  •  having  knowledge  before  filing  its 
bill  that  the  cost  of  a  portion  of  the  works 
and  property  of  the  company,  when  taken 
together  with  the  existing  Indebtedness  of 
the  city,  very  largely  exceeded  7  per  centum 
of  tbe  valuation  of  its  taxable  propo'ty,  It 
was  unnecessary  and  useless  for  her  to  pro- 
ceed further  and  to  require  from  the  com- 
pany the  statement  demanded;  and  hence 
tbe  relief  prayed  for    *    *    *    waa  Inqulsi- 
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torial  and  an  onreasouable  search,  against 
*  *  *  section  8  of  article  1  of  tbe  Consti- 
tution." (26)  Calling  attention  that  tbe  reso- 
lution of  the  city  councils  declared  its  inten- 
tion to  purchase  the  works  of  the  two  com- 
panies provided  that  the  city  had  sufficient 
borrowing  capacity,  and  further  calling  at- 
tention to  the  fact  that  the  report  of  the 
dty  engineer  showed  that  the  probable  cost 
of  the  work  would  exceed  the  borrowing  ca- 
pacity by  more  than  $700,000,  and  averring 
for  that  reason  the  proceedings  against  it 
were  an  unlawful  attempt  to  enforce  an  un- 
reasonable search.  (27)  Averring  that,  be- 
cause the  resolutions  of  councils  were  aimed 
against  the  two  companies  jointly,  the  suit 
was  Improperly  brought  against  the  defend- 
ant comi>any  alone.  (28,  29)  A  general  de- 
nial of  the  rights  of  the  plaintUf  and  a  spe- 
dflc  denial  of  the  Jurisdiction  of  the  court 
In  equity,  and  an  avermoit  that  there  was 
an  adequate  remedy  at  law  by  mandamus. 

When  the  case  came  on  to  be  heard,  the 
court  below  found  the  historical  facts  con- 
cerning the  several  corporations  as  averred 
in  the  bill  and  admitted  in  tbe  answer.  The 
facts  as  to  the  resolutions  of  councils  and 
tbe  demand  upon  the  companies  and  their  re- 
fusal were  found  substantially  as  averred  in 
the  bill,  but  the  court  found  tbat  the  demand 
and  r^usal  were  by  and  against  the  two 
companies  jointly  as  averred  in  the  answer; 
further,  that  the  two  companies  maintain 
the  same  headquarters  In  the  dty  of  Wil- 
liamsport  where  each  of  them  "transacts  its 
principal  business,"  and  tbat  they  have  the 
same  office. 

The  court  refused,  "as  Irrelevant,  incompe- 
tent, and  immaterial  to  the  Issue  being  tried," 
requests  for  findings  submitted  by  the  de- 
fendant concerning  the  borrowing  capacity  of 
the  dty,  the  investigations  made  by  its  engi- 
neer and  the  value  placed  by  him  upon  the 
defendant's  works,  the  general  details  of 
the  property  owned  by  the  defendant,  and 
the  fact  that  their  value  exceeded  the  bor- 
rowing capacity  of  the  plaintiff,  and  concern- 
big  the  value  of  real  estate  recently  purchas- 
ed by  the  defendant  and  tbat  it  exceeded 
the  borrowing  capacity  of  tbe  plaintiff,  as 
contended  for  in  the  answer  of  tbe  defendant 

Tbe  court's  conclusions  of  law  were:  (1) 
That  clause  7,  i  34,  of  the  act  of  April  29, 
1874  (P.  L.  95),  applied  in  this  case,  and  that 
tbe  plaintiff  had  the  right  to  acquire  the  de- 
fendant's works  thereunder.  (2)  Tbat  the 
relief  prayed  for  by  the  plaintiff  was  not 
inquisitorial,  and  did  not  constitute  an  un- 
reasonable search  in  violation  of  the  Consti- 
tution. aS)  That  tbe  coart  had  jurisdiction. 
(4,  5)  That,  in  the  absence  of  proof  on  the 
part  of  the  defendant  that  it  was  possessed 
of  no  written  evidence  or  data  of  the  costs  of 
the  construction  and  maintenance  of  Its  wa- 
ter plant  and  as  to  dividends  declared,  no 
Kcondary  evidence  thereof  was  competent, 
<nd  "for  this  reason  we  have  excluded  the 
testimony  of  the  character  hwe  indicated. 


wblch  we  received."  (6)  That  the  only  ques- 
tion at  issue  was  tbe  right  of  the  plaintiff 
to  obtain  from  the  defendant  "a  statement, 
or  data,  of  the  cost"  of  construction  and 
maintenance  and  of  dividends,  and  "access 
by  the  city  to  its  books  and  records  for  the 
purpose  of  making  such  statement  and  data." 
(7)  That,  to  entitle  the  plaintiff  to  tbe  relief 
prayed  for,  "it  is  not  necessary  that  she  first 
show  her  ability  to  make  tbe  purchase,"  or 
"bind  herself  to  make  the  purchase."  (8) 
That  the  plaintiff  was  entitled  to  the  infor- 
mation and  tbe  relief  prayed  for.  (9)  Tbat 
tbe  plaintiff  had  no  adequate  remedy  at  law. 
Concerning  conclusions  4,  5,  and  7,  the  opin- 
ion states:  "Whilst  we  opened  the  door  wide- 
ly and  permitted  the  defendant  to  Introduce 
testimony  showing  tbe  assessed  value  of  tax- 
able property  of  the  city  for  the  year  1907, 
and  also  to  show  by  an  expert  witness  bis 
estimate  of  tbe  cost  of  erecting  tbe  works  of 
tbe  company  defendant,  we  are  convinced, 
upon  more  careful  consideration  of  tbe  ques- 
tion, tbat  this  evidence  is  incompetent  and 
irrelevant  to  tbe  issue  here  being  tried. 
This  evidence  as  to  tbe  cost  of  erecting  the 
works  is  not  tbe  best  evidence,  for  tbe  rea- 
son tbat  tbe  defendant  company  is  presumed 
to  be  possessed  of  tbe  actual  net  cost  of  the 
erection  and  malntoiance  of  its  works. 
•    •    ••• 

On  July  11,  1910,  the  court  decreed:  "That 
the  Citizens'  Water  &  Oas  Company,  de- 
fendant, its  president,  Henry  D.  Brown, 
and  its  secretary  and  treasurer,  William  H. 
Bloom,  render  to  tbe  light  and  water  com- 
mittee of  the  councils  of  the  city  of  Wll- 
Uamsport,  plaintiff,  a  detailed  and  itemized 
statement  showing  the  net  cost  of  erecting 
and  maintaining  the  works  and  property  of 
said  «  •  •  company,  tbe  amounts  and 
dates  of  its  various  expenditures,  as  weU 
as  tbe  purposes  for  which  the  same  were 
made,  the  amounts  and  dates  of  payment  of 
all  dividends  heretofore  declared,  together 
with  snch  other  information  and  exhibition 
of  books,  papers,  and  vouchers  as  will  en- 
able said  committee  to  verll^  tbe  statements 
so  made." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  BLKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

C.  La  Rue  Munson,  for  appellant  Frank 
P.  Cummlngs,  City  Sol.,  for  appellee. 

MOSGHZISKER,  J.  [11  The  controlling 
question  In  this  case  is  as  to  the  appropriate 
remedy,  and  we  have  reached  tbe  conclusion 
tbat  it  lies  not  in  equity,  but  at  common 
law.  Tbe  right  of  the  plaintiff  city  and  tbe 
obligation  of  the  defendant  corporation  arise 
under  clause  7,  {  34,  of  Act  April  29,  1874 
(P.  L.  95),  which  provides:  "It  shall  be  law- 
ful at  any  time  after  twenty  years  from  tbe 
introduction  of  water  or  gas,  as  tbe  case 
may  be,  into 'any  place  as  aforesaid,  for  the 
town,  borough,  dty  or  district  Into  which 
tbe  Mid  company  shall  be  located,  to  be- 
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come  the  owners  of  said  works,  and  the 
property  of  said  company,  by  paying  there- 
for the  net  cost  of  erecting  and  maintaining 
the  same,  with  interest  thereon,  at  the  rate 
of  ten  per  centum  per  annum,  deducting 
from  said  interest  all  dlTldends  theretofore 
declared:  •  ♦  •  Provided  •  •  •  that 
the  court  of  common  pleas  of  the  proper 
county  shall  have  Jurisdiction  and  power 
upon  the  bill  or  petition  of  any  citizen  using 
the  gas  or  water  of  any  of  said  companies  to 
hear,  inquire  and  determine  as  to  the  charg- 
es thereof  for  gas  or  water  so  furnished, 
and  to  decree  that  the  said  bill  be  dismiss- 
ed, or  that  the  charges  shall  be  decreased, 
as  to  the  said  court  may  seem  just  and 
equitable,  and  to  enforce  obedience  to  their 
decrees  by  the  usual  process."  The  act  falls 
to  provide  any  special  remedy  to  carry  this 
section  into  efTect  other  than  that  in  the 
proviso  Just  quoted,  and,  while  the  Legisla- 
ture saw  fit  expressly  to  give  equity  Juris- 
diction to  the  extent  therein  set  forth.  It 
refrained  from  going  further. 

Mandamus  is  the  ordinary  and  appropriate 
remedy  to  compel  corporations  to  disclose 
information  such  as  the  plaintifF  claims  to  be 
entitled  to.  Commonwealth  ex  r^  v.  Phoenix 
Iron  Co.,  103  Fa.  Ill,  51  Am.  Rep.  184; 
Phoenix  Iron  Co.  t.  Commonwealth  ex  rel., 
113  Pa.  563,  8  Atl.  75 ;  Neubert  v.  Armstrong 
Water  Co.,  211  Pa.  682,  61  AtL  123.  In  each 
of  these  cases  the  application  was  by  one 
claiming  the  right  to  Inspect  books  and  pa- 
pers BO  that  he  might  secure  accurate  knowl- 
edge of  the  affairs  of  a  corporation.  The 
plaintiff  had  the  interest  of  a  stockholder 
who  desired  to  be  placed  tn  a  position  to 
assert  his  legal  rights  in  an  action  which 
be  proposed  to  bring  against  the  corporation. 
In  the  present  case  the  plaintiff  has  the 
interest  of  one  possessed  of  a  prima  facie 
right  under  the  act  of  1874  to  acquire  the 
property  of  the  defendant,  which  right  it 
desires  to  be  placed  in  a  position  to  assert 
in  an  action  proposed  to  be  brought  against 
the  corporation.  In  common  they  are  in- 
stances of  a  plaintiff  with  a  special  interest, 
desiring  information  contained  In  books,  pa- 
pers, and  records,  so  as  to  be  in  a  position  to 
assert  a  legal  right  in  or  to  the  property  of 
a  corporation,  and  there  is  no  apparent  rea- 
son why  the  same  remedy  should  not  apply 
here  as  In  the  cases  cited. 

[2]  But  the  appellant  contends  that  the 
equitable  remedy  Invoked  by  It  is  amply 
suSiclent  to  the  cause,  and  that,  In  order  to 
oust  the  Jurisdiction  of  equity,  it  is  not 
only  necessary  to  point  to  a  legal  remedy, 
but  It  must  be  a  convenient  one.  Where 
the  parties  have  already  sought  relief  in 
equity,  unless  the  court  is  satisfied  from 
tbe  nature  of  the  questions  involved  that 
they  can  be  appropriately  and  finally  deter- 
mined In  chancery  and  that  complete  Justice 
to  all  parties  can  there  be  bad,  the  dependen- 
cy of  the  proceeding  in  equity  will  not  oust 
the  Jurisdiction  by  mandamus,  particularly 


If  the  latter  remedy  .affords  more  complete 
Justice  than  could  otherwise  be  obtained. 
High  on  Bxtraordtnary  Legal  Remedies,  {| 
21,  22.  We  shall  endeavor  to  show  that 
equity  does  not  give  a  remedy  that  wlU  af- 
ford complete  and  final  Justice  in  a  case  of 
the  character  of  tbe  one  at  bar,  and,  further- 
more, that  the  remedy  by  mandamus  Is  no 
more  inconvenient  than  a  proceeding  In  eq- 
uity. 

[3, 4]  Originally  at  the  common  law  of  Eng> 
land,  mandamus  being  a  high  prerogative 
writ,  no  return  was  allowed,  and  hence 
Jury  trials  were  not  a  part  of  the  practice: 
for  the  verdicts  of  Juries  could  not  control 
the  hand  of  the  crown  or  of  Its  officers. 
Tapping  on  Mandamus,  c.  1,  p.  67.  The 
practice  was  changed  from  time  to  time  by 
acts  of  Parliament  allowing  answers,  re- 
turns, and  other  pleadings.  Special  provi- 
sions for  Jury  trials  were  made  by  these 
various  acts,  among  them  St  9  Anne,  c.  20, 
enlarged  by  3  and  4  Wm.  IT,  c.  42,  H  24, 
26,  but  a  power  was  reserved  to  the  conrta 
to  "give  Judgment  according  to  the  very 
right  and  Justice  of  tbe  case."  Tapping  on 
Mandamus,  a  7,  p.  383  et  seq.  It  would 
seem  from  Roberts'  Dig.  of  Statutes,  p.  384, 
tbat  this  statute  of  9  Anne,  and  by  infer- 
ence its  supplements  above  referred  to,  were 
part  of  our  common  law,  but  in  the  year 
1831,  In  Com.  v.  Mitchell,  2  Pen.  &  W.  517, 
618,  referring  to  the  statute,  Gibson,  C.  J., 
said,  "With  us,  it  (mandamus)  is  Bupi>osed 
to  stand  very  nearly,  as  it  did  In  England 
before  the  statute  9  Anne,  chap.  20."  How- 
ever this  may  be,  first  by  an  act  of  1722, 
then  by  the  general  mandamus  act  of  June 
14,  1836  (P.  L.  621),  and  later  by  tbat  of 
June  8,  1893  (P.  L.  345)  the  substance  of 
these  iinglish  statutes  was  re-«iacted  into 
our  law,  and  we  estaUlshed  our  own  practice 
and  pleading,  which,  while  subject  to  some 
of  the  common-law  rules,  is  not  controlled 
absolutely  by  them.  Trial  by  Jury  has  be- 
come part  of  our  mandamus  system  as  ad- 
ministered In  the  common  pleas,  and  such 
trials  are  conducted  as  in  other  actions  at 
law,  but  the  rule  that  the  Jury  always  have 
the  right  to  Judge  for  themselves  whether 
they  shall  find  a  general  or  special  verdict 
(Chambers  v.  Davis,  8  Whart:  40,  47;  Pat- 
terson V.  Eountz,  63  Pa.  246,  252),  does  not 
prevail.  The  whole  structure  of  our  acts 
of  1836  and  1893  Indicates  that,  although 
Jury  trials  are  contemplated,  they  are  for 
the  purpose  of  ascertaining  the  facts  for  the 
guidance  of  the  court  In  determining  tbe 
question  of  Issuing  the  peremptory  writ. 
The  fact  that  by  sections  82  and  38  of  the 
act  of  1898  the  Supreme  Court  Is  given  the 
general  power  in  mandamus  to  decide  issues 
of  fact  without  a  Jury  Is  a  legislative  recog- 
nition that  such  proceedings  are  not  neces- 
sarily subject  to  all  of  the  rules  regulating 
the  trial  of  common-law  cases;  for,  if  they 
were,  the  Legislature  would  have  been  oblig- 
ed to  provide  a  Jury  fos  tbe  trial  of  these 
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cases  In  the  Snpreme  Court.  Again,  section 
21  of  the  act  of  1893  evidently  had  in  view 
tbat  there  might  l>e  cases  where  the  Issues 
of  fact  would  be  decided  by  the  common 
pleas  without  the  aid  of  a  Jury.  A  review 
of  the  common  law  and  the  Pennsylvania 
acts  shows  that,  while  trial  by  Jury  lias  be- 
come part  of  our  system  in  administering 
the  law  of  mandamus,  the  court  may,  if  it 
deem  such  a  course  wise,  submit  special  is- 
sues instead  of  the  general  issue,  and  there- 
by secure  special  findings  on  the  essential 
and  controlling  points  raised  by  the  pleadings 
and  covered  by  the  evidence,  all  of  which 
couples  the  benefits  of  the  special  findings 
afforded  by  an  equity  proceeding  with  the 
advantages  of  trial  by  Jury. 

Under  our  practice^  the  initial  steps  In  a 
itatntory  proceeding  by  mandamus  and  in  a 
proceeding  in  equity  are  much  alike,  and,  if 
anything,  the  Practice  in  the  former  Is  more 
simple  than  in  the  latter.  In  a  case  like  the 
present  the  applicant  for  the  writ  presents  a 
petition  "setting  forth  the  facts  upon  which 
he  relies  for  the  relief  sought"  and  "the  act 
or  duty  whose  performance  he  seeks."  If  the 
"petition  presents  the  substance  of  a  case 
for  mandamus,"  the  court  directs  the  writ  to 
Issne  in  the  alternative  form.  The  defendant 
then  files  his  answer  or  return,  and  Issue 
may  be  Joined  thereon,  as  directed  in  the  act 
of  1893,  supra.  When  the  case  comes  on  for 
trial,  the  issues  of  fact  which  are  thus  rais- 
ed may  be  submitted  to  the  Jury,  or  by  agree- 
ment of  the  parties  they  may  be  found  by  the 
coort;  or,  if  the  parties  so  desire,  certain  of 
them  may  be  submitted  to  the  Jury,  and  oth- 
en  may  be  reserved  for  the  decision  of  the 
court  Treasurer  of  Jefferson  County  v. 
Shannon,  51  Pa.  221;  Commonwealth  ex  rel. 
T.  Commtssloners,  32  Pa.  218;  Seabolt  v. 
Northumberland  County  Commissioners,  197 
Pa.  UO,  46  Atl.  928;  KeU  v.  Rudy,  1  Pa. 
Saper.  Ct  607;  Neubert  v.  Armstrong  Water 
Co.,  211  Pa.  582,  61  AtL  123.  As  we  have  al- 
ready pointed  out,  there  is  nothing  in  the  law 
to  prevent  special  findings  by  the  Jury  upon 
the  issues  submitted  to  them,  and,  in  fact, 
this  practice  was  to  a  certain  extent,  pur- 
sned  In  Neubert  v.  Armstrong  Water  Co.,  211 
Pa.  582,  586,  61  Atl.  123. 

All  issues  must  be  disposed  of  before  final 
Judgment  (Smith  v.  Commonwealth,  41  Pa. 
333:  Commonwealth  ex  rel.  v.  Warwick,  186 
Pa.  623,  40  AU.  93),  bat  the  issuance  of  the 
writ  is  left  within  the  control  of  the  court 
Commonwealth  v.  Mitchell,  2  Pen.  &  W.  617; 
Commonwealth  v.  Commissioners,  1  Whart 
1.  The  law  does  not  say  that  after  the  flnd- 
iiigg  or  verdict  the  court  is  absolutely  obliged 
to  issue  the  mandamus;  on  the  contrary,  the 
act  of  1893,  supra  (section  22),  provides: 
"Whenever  •  •  •  Judgment  is  given  for 
plaintiff  the  court  may  award  that  a  peremp- 
tory mandamus  shall  issue  In  that  behalf 
and  shall  enter  Judgment  for  damages  and 
costs,  and  thereupon  such  peremptory  writ  of 
mandamus  may  be  issued  accordingly  at  any 


time  after  twenty  days  from  the  signing  of 
the  Judgment,  and  not  before,  unless  the  exi- 
gence of  the  case.  In  the  discretion  of  the 
court,  requires  it  in  which  event  the  court 
may  direct  that  such  writ  shall  issue  forth- 
with." Section  26  provides:  "Defects  In  sub- 
stance in  the  alternative  writ  may  be  taken 
advantage  of  at  any  stage  of  the  proceedings. 
Amendments  may  be  allowed  as  in  other  dvll 
actions  save  as  hereinafter  mentioned" ;  and 
section  28 :  "The  peremptory  writ,  though  Is- 
sued, may  be  superseded  or  quashed  for  such 
causes  as  to  the  court  may  seem  Just  but  no 
amendment  thereto  shall  be  allowed."  Thus 
the  court  can  either  Issue  the  writ  or  with- 
hold it  or,  the  writ  having  Issued,  the  court 
may  supersede  or  quash  It  These  provisions 
practically  leave  the  question  of  the  Issuance 
of  the  peremptory  mandamus  and  its  form 
within  the  control  of  the  court,  subject  al- 
ways to  the  well-settled  iirinclples  which 
have  been  established  by  the  authorities  and 
to  the  regulations  fixed  by  legislative  enact- 
ment 

On  the  whole,  the  remedy  by  mandamus  is 
as  conveniently  applicable  to  a  case  like  the 
present  as  equity,  and  It  has  points  of  advan- 
tage not  possessed  by  the  latter;  for,  if  it 
should  be  admitted  that  equity  has  Jurisdic- 
tion, a  chancellor  might  well  claim  the  right 
to  carry  the  proceedings  to  final  conclusion, 
which  would  deprive  the  defendant  of  the 
right  to  trial  by  Jury  on  the  Issue  of  the  net 
costs  of  its  works  and  property,  or,  in  other 
words,  the  price  which  It  would  be  obliged 
to  accept  from  the  plaintiff  as  the  value  of 
Its  plant  On  the  other  hand,  in  the  pro- 
ceeding by  mandamus,  should  it  be  decided  in 
the  first  instance  that  the  plaintiff  was  enti- 
tled to  examine  the  books,  papers,  and  prop- 
erty of  the  defendant  and  after  such  exami- 
nation had  been  made  and  the  plaintiff  had 
secured  sufilcient  knowledge  to  estimate  the 
price  which  under  the  law  it  would  have  to 
pay  for  the  works,  should  an  offer  of  that 
price  be  refused,  the  next  step  would  be  the 
application  for  another  writ  of  mandamus  to 
compel  the  conveyance  of  the  waterworks, 
etc.,  upon  payment  of  the  price  offered.  The 
defendant  could  then  raise  any  issues  of  fact 
which  it  deemed  essential  to  a  proper  deter- 
mination of  the  case,  and  the  Issues,  particu- 
larly those  coucemlng  the  amount  to  be  paid 
by  the  city  to  the  water  company,  would  go 
to  a  Jury,  as  In  other  Instances  where  proper- 
ty is  taken  by  the  state  or  a  municipality. 

[5]  In  the  first  mandamus  proceedings  the 
paramount  issue  would  be  the  right  of  the 
city  to  have  access  to  the  books  and  records 
of  the  water  company  for  the  purpose  of  se- 
curing the  data  of  cost  and  maintenance  of 
the  defendant's  plant  and  the  dates  and 
amounts  of  dividends  by  it  theretofore  de- 
clared, and  also,  if  desired,  to  make  a  physi- 
cal examination  of  its  works  and  property. 
But  since  a  mandamus  will  never  Issue  for  a 
vain  or  useless  purpose  (High  on  Extraordi- 
nary Legal  Remedies,  c.  1,  i  14;   Common- 
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<vealtli  T.  Commissioners,  1  Whart  1;  Crist- 
man  v.  Peck,  90  111.  150),  or  to  satisfy  mere 
cnirloslty  (Commouwealtli  ex  rel.  v.  Phoenbc 
Iron  Co.,  105  Pa.  Ill,  116,  61  Am.  Rep.  184; 
Phoenix  Iron  Co.  v.  Commonwealth  ex  rel., 
113  Pa.  663,  572,  6  Ati.  76;  Bloede  Co.  v. 
Bancroft  &  Sons  Go.  [G.  C]  98  Fed.  175,  189), 
this  first  proceeding  would  Involve  certain 
subsidiary  issues,  for  Instance,  Is  the  city 
'flnanclally  able  under  the  law  to  purchase 
the  defendant's  plant?  And  this  question 
would  raise  the  issues  as  to  the  assessed  val- 
ue of  the  dty'B  real  estate  and  the  amount 
of  Its  Indebtedness,  or.  In  other  words.  Its 
borrowing  capacity,  and  also  necessarily  the 
Issue  as  to  the  cost  of  the  plant,  its  mainte- 
nance, and  the  dividends  declared.  The 
plaintiff  would  have  a  prima  fade  right  un- 
der the  statute  to  make  an  investigation  of 
the  proper  sources  of  knowledge  to  ascertain 
these  latter  points.  Therefore  it  would  be 
entitled  to  an  alternative  writ.  In  making 
return  to  that  writ,  however,  the  defendant 
could  raise  all  the  issues  indicated,  and  since, 
In  order  to  raise  these  issues,  the  water  com- 
pany would  be  obliged  to  assert  an  affirma- 
tive, the  burden  of  proof  would  be  upon  it 
2  Spelling  on  Extraordinary  Remedies,  § 
1696;  Mercur  t.  Electric  Light,  Heat  &  Pow- 
er Co.,  19  Pa.  Super.  Ct.  519,  524. 

[6,  7]  If  In  this  preliminary  proceeding  the 
defendant  saw  fit  to  rely  on  testimony  other 
than  its  written  records  in  order  to  show 
the  cost  of  its  plant,  and  such  testimony  was 
competent  evidence,  it  could  not  be  declined 
simply  because  the  court  assumed  that  the 
water  company's  books  and  papers  would 
better  show  the  actual  cost  price.  "While 
secondary  evidence  cannot  be  admitted  In 
substitution  for  primary  evidence,  yet,  where 
the  evidence  offered  is  primary  or  original  in 
Its  character,  it  cannot  be  excluded  because 
there  might  have  been  Introduced  other  pri- 
mary evidence  that  is  corroborative  or  stron- 
ger and  more  conclusive.  Under  such  cir- 
cumstances, it  is  the  weight  of  the  evidence, 
not  its  admissibility,  that  is  involved.  In  brief, 
it  Is  essential  to  the  exclusion  of  evidence 
under  the  best  evidence  rule  that  the  evi- 
dence not  produced  should  be  not  only  more 
direct,  satisfactory,  and  conclusive  than  that 
offered,  but  should  be  also  higher  In  grade 
or  degree."  17  Cyc.  466;  Executors  of  Sho- 
enberger  v.  Hackman,  37  Pa.  87,  93;  West- 
ern Union  Tel.  Co.  ▼.  Stevenson,  128  Pa. 
442,  454,  18  Atl.  441,  5  Ii.  R.  A.  515,  15  Am. 
St  Rep.  687;  Canfleld  v.  Johnson,  144  Pa. 
61,  76,  22  Atl.  974,  976.  In  the  last  of  these 
cases  we  said:  "The  rule  that  the  best  evi- 
dence of  a  fact  must  be  produced  •  *  • 
requires  that,  where  two  different  grades  or 
qualities  of  proof  exist,  that  which  is  the 
best  shall  be  adduced,  if  practical;  as,  for 
Instance,  the  contents  of  a  writing  must  be 
proven  by  the  production  of  the  writing,  be- 
fore secondary  evidence  can  be  given.  But 
that  rule  has  no  application  to  a  choice  be- 
tween witnesses,  where  both  have  legitimate 


knowledge  of  the  sabject-matter  of  the  In- 
quiry. Some  may  have  a  better  knowledge 
than  others,  but  that  will  not  exclude  the 
knowledge  of  those  who  are  the  less  Inform- 
ed, If  it  Is  otherwise  competent.  It  la  for  the 
Jury  to  judge  of  the  suffldency  of  the  proof. 

*  •  •  The  proof  offered  by  the  expert  tes- 
timony of  Mr.  Douglass  was  entirely  legiti- 
mate, and  should  have  been  received.  He 
had  a  competent  experience  to  qualify  him 
for  proving  the  probable  cost  of  building 

•  •  •  the  monument,  •  •  •  and  there- 
fore be  was  a  competent  witness  for  that 
purpose."  "Evidence  is  not  considered  sec- 
ondary where  It  carries  with  It  no  indication 
that  better  remains  behind."  Cutbush  v. 
Gilbert,  4  Serg.  &  R.  550,  665.  Ordinarily 
receipts  and  vouchers  are  not  primary  evi- 
dence. Townsend  v.  Kerns,  2  Watts,  180, 
182.  Therefore,  indefinite  "written  data"  of 
the  cost  of  construction  and  maintenance  of 
a  water  company's  works,  assumed  by  a 
court  as  in  this  case,  to  be  in  the  possession 
of  the  defendant  company,  would  not  be 
proof  of  the  first  order  when  offered  by  the 
defendant,  unless  brought  within  the  prin- 
ciple of  "memoranda  made  in  the  usual 
course  of  business  and  under  circumstances 
where  they  cannot  be  supposed  to  be  fabri- 
cated." Ganzer  v.  Fricke,  67  Pa.  316,  318. 
While  a  court  might  feel  that  a  higher  class 
of  evidence  probably  exists  than  that  offer- 
ed, It  cannot  refuse  the  latter,  unless  it  car- 
ries with  It  the  Indication  that  better  re- 
mains behind. 

At  the  trial  of  the  present  case,  the  actual 
records  of  the  defendant  company  might 
have  been  convincing  proofs,  but  they  could 
not  be  held  to  be  the  only  competent  evidence 
to  sustain  the  affirmative  of  the  issue  that 
the  cost  of  the  defendant's  plant  was  so 
great  as  far  to  exceed  the  borrowing  capac- 
ity of  the  city;  and  that  was  the  conten- 
tion sought  to  be  sustained  by  the  testimony 
offered.  The  inquiry  was  not  so  much  to 
ascertain  the  actual  cost  of  the  plant  which 
the  plaintiff  would  have  to  pay  If  it  Bhonld 
become  the  purchaser  thereof,  but  to  deter- 
mine if  the  city  was  in  a  financial  position 
reasonably  to  entitle  it  to  compel  the  de- 
fendant to  submit  to  an  Investigation  of  Its 
records  and  properties. 

[8]  If  the  evidence  plainly  showed  that 
the  cost  of  certain  real  estate  recently  ac- 
quired by  the  defendant,  as  a  necessary  part 
of  its  plant,  actually  exceeded  the  borrowing 
capacity  of  the  dty,  that  such  real  estate 
represented  but  small  part  of  the  cost  value 
of  the  whole  plant  and  that  the  defendant's 
other  properties,  according  to  the  testimony 
of  expert  witnesses,  totaled  a  value  that 
would  cost  many  times  the  amount  which 
the  city  could  raise  under  the  law,  then  the 
plaintiff  was  not  in  a  i>osition  to  make  the 
purchase,  and  hence  it  was  not  entitled  to  a 
mandamus  to  force  the  -water  company  to 
submit  to  an  Investigation  of  its  books  and 
propertlea. 
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But,  In  a  case  where  it  could  be  shown 
that  the  probable  price  which  would  have  to 
be  paid  for  the  defendant's  property  and  the 
borrowing  capacity  of  the  plaintiff  city  ap- 
proximated one  another,  the  mandamus 
would  issue  to  enable  the  plaintiff  to  make 
it!  InTestigations;  and,  as  before  stated, 
after  securing  sufiSdent  knowledge  to  qual- 
il!r  It  to  submit  an  intelligent  offer,  in  ac- 
cordance with  the  act  of  1874,  If  that  offer 
sbonld  be  refused,  the  plaintiff  could  de- 
mand another  mandamus  to  compel  the  wa- 
ter company  to  convey  its  plant  to  the  city 
upon  payment  of  the  estimated  price.  The 
water  company  could  then  take  Issue  on  the 
figares  submitted  by  the  city,  and  there 
would  be  a  common-law  trial  to  adjudge  the 
Issues  thus  raised. 

[i]  While  it  Is  true  that  paragraph  5  of 
section  13  of  the  act  of  June  16,  1836  (P.  L. 
789),  gives  to  the  courts  "the  supervision 
and  control  of  all  corporations  other  than 
those  of  a  municipal  character,"  this  has 
never  been  construed  to  mean  that  the  ordi- 
nary and  adequate  remedies  at  law  are  su- 
perseded by  equity  as  against  such  corpora- 
tions. Jenkins  v.  Baxter,  160  Pa.  199,  28 
Atl.  682,  and  Bedford  Springs  Co.  v.  McMeoi, 
161  Pa.  639,  29  Atl.  99,  are  authorities  for 
tlie  rule  that  where  there  is  an  appropriate 
remedy  at  law  against  a  corporation,  even 
though  equitable  Jurisdiction  has  been  in- 
voked, the  bill  will  be  dismissed.  Also  see 
Brewer  ▼.  Kantner,  190  Fa.  182,  43  Atl.  7. 
Since  at  the  time  of  the  enactment  of  the 
act  of  1874  a  complete  system  of  law  ade- 
quate for  the  adjustment  of  the  rights  of  all 
parties  was  present  in  the  old  mandamus  act 
of  1836,  and  as  such  a  system  is  stiU  avail- 
able under  the  acta  of  1893  and  March  19, 
1903  (P.  li  32),  equity  had  no  Jurisdiction, 
and  the  decree  of  the  court  below  must  be 
Kt  aside.  Under  no  circumstances  would 
the  defendant  company  be  bound  to  render 
to  the  city  "a  detailed  and  itemized  state- 
mtsA"  as  ordered  in  the  decree  here  entered ; 
for  we  cannot  agree  with  the  view  of  the 
oourt  below  that  the  act  of  1874  places  upon 
the  defendant  corporation  "the  obligation  to 
at  all  times  be  ready,  when  called  upon  by 
the  dty,  to  furnish  to  the  dty  the  net  cost  of 
construction  and  maintenance  of  Its  works 
and  property.  •  •  • "  The  act  of  assem- 
bly simply  provides  that  "it  shall  be  lawful 

•  •  •  for  the  •  *  •  dty  •  •  •  to 
become  the  owner  of  said  work  •  *  *  by 
Paying  therefor  the  net  costs  of  erecting  and 
maintaining  the  same,"  etc.  While  we  agree 
tbat  this  is  suffldent  to  give  the  dty  such 

*  tpedal  Interest  that  under  proper  clrcum- 
Mances  it  would  have  the  right  to  investlgrate 
tbe  books  and  plant  of  the  defendant,  and 
tbat  snch  an  investigation  would  not  oonsti- 
tnte  "an  unreasonable  search,"  we  see  noth- 
ing In  the  statute  which  would  compel  the 
defendant  company  to  assume  that  the  city 
'*u  going  to  exercise  its  right  to  purchase, 
tt  ironld  fix  the  company  with  the  onerous 


obligation  of  being  constantly  obliged,  upon 
call,  to  furnish  at  its  own  expense  such  a 
statement  as  Indicated  in  the  decree  entered 
by  the  court  below. 

It  is  not  requisite  to  the  decision  of  this 
case  to  discuss  the  various  questions  argued 
by  counsel  concerning  the  legal  rights  of  the 
two  water  companies,  under  the  peculiar 
facts  relevant  to  their  charter  powers,  to 
supply  water  beyond  the  borders  of  WlUlams- 
I)ort,  or  of  the  city  to  acquire  and  operate 
the  property  of  these  companies  outside  of 
its  limits  and  to  supply  the' inhabitants  of 
territory  other  than  its  own.  If  necessary, 
all  of  these  points  can  be  decided  in  due  time 
and  in  a  proper  proceeding.  In  tbat  connec- 
tion, for  the  present  we  go  no  further  than 
to  decide  that  the  plaintiff,  as  a  municipality 
in  which  the  defendant  company  is  located, 
has  a  prima  fade  right  to  acquire  the  works 
and  property  of  snch  company  on  the  terms 
fixed  in  the  act  of  1874.  Whether  or  not  the 
fads  peculiar  to  this  case,  when  properly  de- 
termined, will  show  that  this  particular  com- 
pany Is  not  within  the  purview  of  the  act,  or 
that  for  any  reason  the  city  is  not  in  a  posi- 
tion to  Insist  upon  the  rights  given  to  munic- 
ipalities under  the  statute,  we  do  not  now 
decide  or  indicate  any  view.  The  court  be- 
low made  no  findings  in  respect  to  the 
amount  of  the  available  borrowing  capacity 
of  the  dty,  or  the  probable  value  of  the  4^ 
fondant's  property;  and,  while  we  will  not 
prejudge  either  of  these  points,  we  do  not  re- 
frain from  saying  that  the  testimony  Intro- 
duced indicates  a  strong  probability  of  a  lack 
of  sufficient  borrowing  capacity,  and  tbat  It 
wiU  likely  take  years  before  this  plaintiff 
will  be  In'  a  financial  position  to  acquire  the 
works  and  property  of  the  two  water  com- 
panies. In  the  meantime  the  development  in 
the  statutory  law  may  eliminate  as  live  is- 
sues between  the  parties  all  of  the  questions 
referred  to  at  the  beginning  of  this  para- 
graph. 

[10]  Section  3  of  the  act  of  June  7,  1907  (P. 
Xj.  440)  provides:  "If  upon  an  appeal,  after 
a  dedslon  upon  the  merits,  the  question 
whether  the  suit  should  have  been  brought  at 
law  Is  *  *  *  specifically  raised  by  the  de- 
fendant's assignments  of  error  *  *  •  and 
the  decision  of  the  appellate  court  Is  that 
the  suit  should  have  been  brought  at  law,  It 
shall  remit  the  cause  to  the  court  below, 
with  directions  to  transfer  It  to  the  law  side 
of  that  court,  all  costs  In  the  cause  to  abide 
the  final  determination  thereof  in  the  court 
of  law."  Instances  may  arise  in  the  applica- 
tion of  this  act  where  it  will  be  open  to  at- 
tack as  an  attempt  Indirectly  to  confer  Juris- 
diction not  theretofore  existing  (Park  Bros. 
&  Co.  V.  OU  aty  BoUer  Works,  204  Pa.  453. 
457,  64  Atl.  334);  but  we  do  not  now  pass 
uiion  that  question,  or  determine  any  other 
point  in  connection  with  the  act  We  ac- 
quiesce (Commonwealth  ex  rel.  v.  Commission- 
ers, 37  Pa.  237,  239)  In  tbe  statute  so  far  as 
its  words  apply  to  the  facts  of  this  case;  for 
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bere  the  defendant  la  a  corporation,  and  tbe 
•erylce  required  by  the  equity  rules  (rule  10), 
and  presumably  made  In  compliance  there-' 
with,  was  "In  the  mode  prescribed  by  law  for 
the  service  of  a  writ  of  summons  upon  such 
corporation,"  which  is  consistent  with  the 
mode  prescribed  In  section  5  of  the  act  of 
1893,  supra,  for  the  service  of  a  writ  of  alter- 
native mandamus.  Therefore  there  can  be  no 
objection  to  holding  the  defendant  In  court 
When  the  record  Is  remitted,  the  court  be- 
low can  make  such  appropriate  orders  to 
speed  a  determination  of  the  cause  as  may 
be  Just  and  proper  within  the  law. 

Out  of  regard  for  the  desire  of  the  plaintiff 
city  to  take  over  as  a  whole  the  properties 
of  both  of  the  water  companies  at  one  and 
the  same  time,  this  appeal  and  that  Of  the 
Wllllamsport  Water  Company  were  argued 
together  by  agreement  of  counsel,  and,  as 
like  questions  were  involved  in  each,  both  ap- 
peals were  treated  as  one.  We  have  consid- 
ered this  case  from  that  point  of  view. 

The  first,  second,  third,  and  twenty-flfth 
assignments  of  error  are  sustained,  the  de- 
cree Is  set  aside,  and  the  record  is  remitted, 
with  directions  to  transfer  the  cause  to  the 
law  side  of  the  court,  all  costs  to  abide  the 
final  determination  thereof  in  the  court  be- 
low. 

POTTER,  3.  (dissenting).  The  object  of 
this  proceeding  is  to  compel  a  conveyance  of 
property  under  the  terms  of  the  statute. 
This  Involved  an  accounting  in  order  to  deter- 
mine the  value  of  the  property  and  the 
amount  to  be  paid  therefor.  The  case  is  one 
in  which  the  services  of  a  chancellor  are  pe- 
culiarly appropriate  and  desirable,  In  order 
to  dispose  of  the  questions  Involved,  Justly 
and  equitably  to  all  parties  concerned.  Any 
remedy  that  may  be  attempted  upon  the  law 
side  of  the  court  will  be  uncertain.  Incon- 
venient, and  inadequate. 

I  would  sustain  the  Jurisdiction  in  equity. 

MESTREZAT,  J.,  Joins  In  the  dissent 


CITX  OP  WILLIAMSPORT  v.  WILLIAMS- 
PORT  WATER  CO. 

(Supreme  Gonrt  of  Pennsylvania.    July  6, 
1911.) 

Appeal  from  Oourt  of  Common  Pleas,  Lycom- 
ing County. 

Bill  in  equity  by  the  City  of  Williamsport 
against  the  WiiliamsiMrt  Water  Company. 
From  a  decree  for  pialntiff,  defendant  appeals. 
Reversed,  with  directions  to  transfer  cause  to 
law  side  of  the  court 

Argued  before  FELL,  0.  J.,  and  BROWN, 
POTTER,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

O.  LaRue  Manson,  for  appellant  Frank  B. 
Cummings,  City  6ol.,  for  appellee. 

MOSCHZISKER,  J.  This  is  a  companion 
appeal  to  the  case  of  City  of  Williamsport  v. 


CStizens'  Water  &  Gas  Company,  81  Atl.  316. 
an  opinion  in  which  was  filed  to-day.  For  the 
reasons  there  ^ven,  the  decree  is  set  aside  and 
the  record  is  remitted,  with  directions  to  trans- 
fer the  cause  to  the  law  side  of  the  court,  all 
costs  to  abide  the  final  determination  thereof 
in  the  court  below. 

MESTREZAT  and  POTTER,  JJ.,  dissent 


LEWISBURO   BRIDGE  CO.  t.   UNION 
COUNTY  et  aL 

(Supreme  (>)nrt  of  Pennsylvania.    July  6> 
1911.) 

1.  Courts  (5  37*)^Jubisdiction— Obtbotidns 
AND  Waiver. 

Objections  to  the  jurisdiction  of  a  court 
over  the  subject-matter,  as  distinguished  from 
objections  to  its  authority  over  the  parties,  can- 
not be  waived  nor  jurisdiction  obtained  by  ac- 
quiescence. 

[Ed.  Note.— For  other  cases,  see  Conrta*  Cent 
Dig.  {{  147-161;    Dec.  Dig.  |  37.*] 

2.  Action  (J  So*)— Natdbe  and  Fobu— Stat- 
utory Provisions. 

Act  March  21,  1806  (4  Smith's  Laws,  p. 
332)  S  13,  providing  that  where  a  remedy  is 
provided  by  any  act  of  assembly  the  directions 
of  the  act  shall  be  strictly  pursued,  and  nothing 
shall  be  done  agreeably  to  the  provisions  of  the 
common  law  further  than  shall  be  necessary 
for  carrying  the  act  into  effect,  applies  to  or- 
dinaiy  civil  suits,  so  that  where  a  special  rem- 
edy is  provided  by  an  act  of  assembly  it  must 
be  pursued. 

[Ed.  Note.— For  other  cases,  see  Action,  CSent 
Dig.  §§  273-294;   Dec.  Dig.  {  35.*] 

3.  EuiNENT   Domain  ({  267*)— Rehedies   or 
Property  Owners— Statutory  Provisions. 

Under  Special  Acts  March  23,  1865  (P.  L, 
602)  and  February  19,  1868  (P.  L.  177),  au- 
thorizing a  bridge  company  to  erect  a  new 
bridge  to  take  the  place  of  a  destroyed  bridge, 
and  providing,  in  section  9  of  the  latter  act 
that  all  property  and  franchises  held  by  the 
company  at  the  site  of  the  old  bridge  shall  con- 
tinue to  be  held  by  the  company  as  if  the 
bridge  had  been  fe-erected,  a  new  bridge  was  lo- 
cated 500  feet  north  of  the  old  bridge,  part  of 
the  abutments  and  the  tollhouse  of  which  re- 
mained. The  two  counties  between  which  the 
river  was  the  boundary  line  afterwards  con- 
structed a  free  bridge  at  the  site  of  the  old 
bridge,  using  the  stone  from  the  abutments  of 
the  old  bridge.  The  contractor  also  caused  the 
old  tollhouse  to  l>e  broken  into,  and  it  was 
subsequently  sold  at  auction.  The  bridge  com- 
pany sued  for  trespass  for  violation  of  theii 
franchise,  and  for  the  taking  of  the  stone,  toll- 
house, and  the  land  on  which  it  stood.  Act 
May  6.  1897  (P.  L.  46),  as  amended  by  Act 
May  13,  1901  (P.  L.  191),  authorized  compen- 
sation in  such  case  to  the  owner  of  the  former 
bridge  by  the  appointment  of  viewers  to  assess 
damages.  Held,  that  such  acts  furnished  a 
special  remedy  which  the  bridge  company  must 
pursue,  so  that  the  oourt  of  common  pleas  has 
no  jurisdiction  of  the  action  in  trespass. 

[Ed.  Note.— For  other  cases,  see  Elminent  Do- 
main, Dec.  Dig.  I  267.*] 

4.  Appearance  (J  18*)— Jdbisdiotiok— Wait- 
er OF  Objections. 

Where  a  defendant  questioned  the  Jurisdic- 
tion of  the  court  over  the  subject-matter  by  its 
plea,  by  a  motion  for  nonsuit  and  by  requests 
for  binding  instructions,  it  did  not  waive  the  o)>- 
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Jectloa  by  general  appearance  to  defend  Uie  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  78-78:   Dec  Dig.  f  18.*] 
&  Enirairr  Dohain   ({  76*)— Compensation 

roa  PxoFEBTT  Takxh— NECMBrrr  tob  Pay- 

KKfT  BKTOBX  TAKIRG. 

Act  May  18.  1001  (P.  L.  101).  anthorlaing 
tlie  appointment  of  Tiewen  to  assess  damages 
from  t^e  taking  of  abutments,  tollhouse,  and 
land  used  In  connection  with  old  bridge  in  con- 
itTQCtlon  of  a  bridge  by  counties.  Is  not  un- 
constitutional because  or 'failure  to  provide  for 
payioR  or  securing  the  damages  before  the  tak- 
ing, since  such  provision  is  not  required,  where 
the  power  of  eminent  domain  is  exercised  by 
municipal  corporations. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  198,  199 ;  Dec.  Dig.  |  75,»] 
&  BiaifMrr  DovAiir  (|  71»)— Pbockdinos  to 

TaKK  PBOPEBTT— STATCTOBT  PB0VIS1ON8. 

Act  May  13,  1001  (P.  L.  191),  authorizing 
tb«  taking  of  abutments  and  other  property  of 
a  bridge  company  for  the  erection  of  a  bridge  by 
eonntlea,  and  providing  for  the  appointment  of 
viewers  to  assess  damages,  is  not  unconstitu- 
tional as  failing  to  provide  a  proper  method 
tw  the  ascertainment  and  payment  of  damages, 
«r  for  the  concurrent  action  between  the  conn- 
tie*  in  relation  thereto. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
Biain,  Dec.  Dig.  |  71.*] 

7.  Mandaitos  (S  90*)— Pubuo  Impbovicmbkw 
— "Shaix." 

In  Act  May  13,  1901  (P.  L.  191),  author- 
Mng  the  taking  of  abutments  and  other  prop- 
erty of  a  bridge  company  in  the  building  of  a 
free  bridge  by  two  counties,  the  provision  that 
if  the  commissioners  of  the  counties  shall  neg- 
lect to  act  on  the  petition  of  property  owners 
and  taxpayers  in  uie  city,  borough,  or  town- 
ship in  which  the  bridge  was  located,  which 
petition .  shall  set  forth  fully  all  the  facts  sup- 
ported by  the  afiSdavit  of  five  of  the  proiierty 
owners  and  taxiwyers,  the  court  of  common 
pleas  on  hearing  "shall"  issue  a  mandamus  to 
the  commissioners  means  that  the  court  in  each 
of  the  counties  shall  have  jurisdiction  over 
the  commissioners  in  its  own  county,  that  the 
commissionerB  are  first  authorized  to  use  their 
discretion  aa  to  whether  a  bridge  shall  be 
built,  but  that  this  discretion  is  expressly  sub- 
ject to  review  by  the  common  pleas  of  tne  re- 
spective counties ;  and  if,  on  review,  the  court 
decides  that  the  commissioners  should  exercise 
their  authority,  it  can  compel  action  by  man- 
damns;  the  word  "shall"  in  the  statute  being 
oonstrned  aa  "may." 

[Ed.  Note. — For  other  cases,  see  Mandamns, 
Dec  Dig.  i  90.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6459-6469 ;   vol.  8,  p.  7799.] 

8.  HARDAlfTTS     ({     173*)  —  PUBUC     IlfPBOVE- 
HZNTS— "HEABINO." 

Under  Act  May  13,  1901  (P.  L.  191),  au- 
thorlzine  the  court  of  common  pleas,  on  hear- 
ing, to  issue  mandamus  to  the  commissioners  of 
conBtiea  to  proceed  under  the  provisions  of  the 
act  for  the  erection  of  a  bridge,  the  term  "hear- 
ing" means  the  session  of  an^  court,  or  of  an 
adjunct  thereof,  for  considering  the  proofs  in 
a  case,  or  the  receiving  of  facts  and  arguments 
thereon  for  the  sake  of  deciding  correctly  (citing 
4  Worda  and  Phrases,  3237). 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  I  173.*] 

ti  Bbidoes    (I    16*)  — Bbidoe    Companies  — 
Fbanchise. 
Act  Feb.  19,  1868  (P.  L;  177),  authorizing 
a  bridge  company  to  erect  a  new  bridge  in  place 


of  one  which  had  been  destroyed,  did  not,  by 
its  provision  In  section  9  that  all  property  and 
franchises  held  by  the  company  at  the  site  of 
the  old  bridge  should  continue  to  be  held  in 
the  same  manner  as  if  the  bridge  had  been 
there  erected,  allow  the  company  a  continuing 
franchise  at  the  site  of  the  old  bridge,  as  well 
as  the  site  on  which  the  new  bridge  was  to  be. 
constructed. 

[Ed.  Note.— For  other  eases,  see  Bridges,. 
Dec.  Dig.  I  16.*] 

Appeal  from  Orphans'  Court,  Lycoming 
County. 

Action  by  the  Lewlsburg  Bridge  Company 
against  the  Counties  of  Union  and  Northum- 
berland. From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Action  In  trespass  to  recover  damages  be- 
cause of  the  construction  of  a  rival  bridge 
erected  under  the  act  of  May  6,  1897  (P.  L. 
46),  as  amended  by  the  act  of  May  13,  1901 
(P.  li.  191). 

The  plaintiff  claimed  that  its  franchise 
was  an  exclusive  one,  and  that  the  erection 
of  a  new  interconnty  bridge  had  depreciated 
the  value  of  the  franchise.  The  court  below 
ruled  that  It  was  not  exclusive,  and  refused 
to  admit  evidence  offered  to  show  the  al- 
leged depreciation.  The  plaintiff's  bridge 
was  erected  under  and  by  authority  of  the 
special  acts  of  March  23,  1865  (P.  L.  602) 
and  of  February  19,  1868  (P.  L.  177)  to  take 
the  place  of  an  old  bridge,  -which  had  been 
destroyed.  Section  2  of  the  latter  act  pro- 
vides: "That  said  company  be  and  are  here- 
by empowered  to  rebuild  said  bridge  *  *  * 
at  any  place  within. half  a  mile  of  the  loca- 
tion of  the  old  bridge,  *  *  •  and  that  tbe 
site  where  the  new  bridge  has  been  located 
and  commenced,  north  of  where  the  old  one 
stood.  Is  hereby  made  valid.  *  •  • "  And 
section  9:  "All  property  and  franchises  held 
by  said  company  at  the  site  of  the  old  bridge 
shall  continue  to  be  held  in  the  same  man- 
ner as  if  the  bridge  had  been  there  re- 
erected." 

The  other  facts  In  the  case  are  sufficiently 
stated  in  the  following  abstracts  from  the 
charge  of  the  trial  Judge:  "The  plaintiff 
seeks  to  recover  the  value  of  certain  stone, 

*  *  *  and  also  for  the  value  of  a  certain 
tollhouse,  and  the  land  occupied  by  tbe  toll- 
house and  leading  from  the  tollhouse  to  the 
Susquehanna  river.  The  plaintiff  company 
Is  a  corporation  originally  Incorporated  by 
act  of  ••  *  March  28,  1814  (P.  L.  223), 
in  which  it  was  authorized  to  erect  a  bridge 
from  the  east  end  of  Market  street,  in  the 
town  of  Lewlsburg,  to  the  opposite  shore; 

*  *  *  the  plaintiff  company  did  proceed 
and  construct  a  bridge  •  *  •  upon  piers 
located  in  the  river  and  abutments  at  either 
end.  *  •  •  This  bridge  continued  to  be 
used  down  to  the  year  1865,  when,  on  the 
17tb  day  of  March  of  that  year,  it  was  de- 
stroyed by  a  flood.  In  the  year  1867,  the 
plaintiff   constructed   another    bridge   at  a 
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point  which  Is  about  400  feet  north  from  the 
old  bridge,  at  the  western  side  of  the  river, 
and  a  distance  of  about  200  feet  north  at  the 
east  side  of  the  river.  •  •  •  Subsequent 
to  the  destruction  of  this  old  bridge  •  *  • 
and  to  the  building  of  the  new  bridge,  •  *  ♦ 
the  county  of  Union  and  the  county  of  Nor- 
thumberland constructed  a  free  bridge  at  the 
site  of  the  old  bridge  as  located  prior  to 
1885 ;  in  the  construction  of  this  intercounty 
bridge,  there  was  used  «  •  •  stone  taken 
from  the  western  abutment,  and  it  lias  been 
testified  on  the  part  of  the  plaintifT  that  this 
stone  amounted  to  about  four  car  loads. 
•  •  •  It  Is  my  recollection  that  the  testi- 
mony showed  that  there  were  two  car  loads 
used  In  the  construction  of  •  •  •  the  new 
bridge,  *  •  •  and  that  the  other  two  car 
loads  were  not  used  In  the  new  bridge,  but 
were  used  by  the  contractor.  •  •  •  It  Is 
also  shown  on  the  part  of  the  plaintiff  that 
about  the  time  of  the  commencement  of  the 
construction  of  this  new  bridge,  which  was 
on  the  30th  of  December,  1905,  •  •  •  the 
contractor,  or  those  who  were  Interested  In 
clearing  the  ground  for  the  construction  of 
the  new  bridge,  caused  this  old  tollhouse  to 
be  broken  into,  and  •  •  *  at  a  later 
date  the  building  was  put  up  at  public  auc- 
tion by  the  commissioners  of  Union  and 
Northumberland  counties,  and  sold  at  public 
sale,  and  that  there  was  derived  from  this 
sale  the  sum  of  $56.50,  including  the  foimda- 
tlon  and  alL  It  has  been  testified  on  the 
part  of  the  plaintiff  by  Mr.  Wendel  that  he 
lived  in  this  house  from  1874  down  to  1894, 
and  that  he  had  not  been  in  the  bouse  from 
that  time  down  to  the  sale,  but  gives  it  as 
his  opinion  that  the  whole  premises,  assum- 
ing tliat  the  plaintiff  was  the  owner  of  the 
land  on  which  they  were  located,  -were 
worth  about  .a  thousand  dollars,  and  he  fix- 
ed Its  market  value  at  about  that  figure,  but 
also  said  that  considering  the  building  alone 
he  did  not  consider  it  of  much  value.  •  •  * 
Now  this  Is  substantially  the  testimony  on 
the  part  of  the  plaintiff  that  relates  to  the 
subject  of  our  Inquiry.  •  •  *  It  presents 
at  least  two  questions  in  reference  to  the 
stone;  one  as  to  the  amount  of  stone  that 
was  actually  taken  and  made  use  of  by  the 
defendants,  *  *  *  and  the  other  as  to  the 
value  thereof.  -  The  only  witness  that  I  re- 
call that  undertook  to  testify  as  to  the  value 
of  this  stone  said  that  such  stone  had  a  val- 
ue of  about  $1.40  a  perch,  but  stated  further 
that  In  place  they  did  not  possess  much,  If 
any,  value.  •  ♦  •  The  value  of  the  build- 
ing, considering  It  as  an  Independent  propo- 
sition, must  depend  upon  what  it  was  worth 
at  that  place  and  at  the  time  It  was  taken. 
If  the  land  Is  considered  with  It,  thMi  of 
course  the  measure  of  value  would  be  the 
value  of  the  house  as  It  stood  there  at  the 
time,  and  any  other  property  connected 
with  It." 

Here  the  trial  Judge  refers  to  the  testi- 
mony going  to  show  the  circumstances  under 


which  the  tollhouse  was  erected,  and  wheth- 
er or  not  it  stood  upon  ground  which  could 
be  classed  .as  a  public  street,  after  which  be 
said:  "If  the  Jury  believe  from  the  evidence 
that  plaintiff  never  had  any  other  title  to 
this  land,  and  there  is  no  evidence  here  of 
any  grant  of  title  to  any  piece  of  ground 
connected  with  this  bridge  at  the  western 
end,  then  when  It  ceased  to  use  this  ground 
for  bridge  purposes,  or  when  It  ceased  to 
use  It  for  the  purpose  of  maintaining  a  toll- 
house there  for  that  bridge,  the  land  revert- 
ed back  to  either  ttie  original  ovraer,  or  to 
those  by  whom  it  was  dedicated,  and  the 
plaintiff  would  have  no  right  to  damages 
for  the  land  itself  In  this  action.  •  •  • 
If  you  believe  that  this  land  was  public 
property,  then  we  say  to  you  that  when  the 
plaintiff  bridge  company  ceased  to  use  this 
land  for  the  necessary  purposes  of  a  bridge 
at  that  place  it  had  no  longer  a  claim  in  the 
soil  or  to  this  easement  that  It  may  have 
up  to  that  time  enjoyed.  •  *  •  The  next 
question  you  come  to  Is,  If  you  find  this  was 
public  land  there — a  street  or  a  dedicated 
plot  of  ground — and  that  plaintiff  had  aban- 
doned it  for  bridge  purposes.  What  value 
bad  this  tollhouse  simply  as  a  dwelling  as 
it  was  used  at  the  time  of  its  being  taken 
away?  That  is  a  question  entirely  for  the 
Jury  under  the  evidence,  and  as  you  decide 
that  so  will  you  determine  its  value."  In 
answering  requests  for  charge,  the  court 
Informed  the  Jury  that  the  plaintiff  was  en- 
titled to  recover  what  they  might  determine 
to  be  the  worth  of  the  tollhouse,  and  also 
the  value  of  the  stone  from  the  old  bridge 
which  was  used  in  the  construction  of  the 
new  Intercounty  bridge ;  but,  If  they  believ- 
ed from  the  evidence  that  the  property  refer- 
red to  had  no  real  value,  there  coul^  be  no 
recovery.  Verdict  and  Judgment  for  the  de- 
fendant 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  BLKIN,  and  MOSCHZISK- 
ER,  JJ. 

Andrew  A.  Lelser,  C.  Larue  Munson,  Rr- 
wln  M.  Beale,  and  Andrew  A.  Lelser,  Jr.,  for 
appellant  W.  H.  M.  Oram,  Albert  W.  John- 
son, John  F.  Oram,  and  James  B.  Krause.  for 
appellees. 

MOSCHZISKER,  J.  The  appellee  con< 
tends  that  the  court  below  had  no  Jurisdic- 
tion, and  for  that  reason,  If  for  no  other,  the 
Judgment  for  the  defendant  should  not  be 
Interfered  with.  To  which  the  appellant  re- 
plies that  the  question  of  Jurisdiction  is  not 
in  the  case,  since  none  of  the  assignments  of 
error  raise  the  point. 

[1  ]  Aside  from  whether  any  error  was  com- 
mitted in  arriving  at  the  Judgment  was  the 
result  complained  of  Inevitable  under  the 
law?  For  if  It  was,  the  Judgueut  will  not 
be  disturbed.  This  inquiry  necessarily  in- 
volves the  underlying  Jurisdictional  question: 
In  the  proceedings  as  instituted  and  tried, 
could  any  Judgment  other  than  the  one  ren- 
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dered,  have  been  sustained?  If  this  is  deter- 
mined against  the  appellant,  tben  all  subor- 
dinate issues  are  out  of  the  case,  and  the 
appeal  must  be  dismissed.  The  question  of 
jurisdiction  is  before  iu  to  this  extent  at 
least  "Objections  to  the  jurisdiction  are  of 
two  dasses,  between  which  there  la  a  clear 
and  well-defined  distinction:  £^rst,  those  re- 
lating to  the  authority  of  the  court  over  the 
snbject-matter;  and,  secondly,  those  relating 
to  Its  authority  over  the  parties.  Objections 
of  the  first  class  cannot  be  waived  or  juris- 
diction obtained  by  acquiescence."  Common- 
wealth v.  Bamett,  19»  Pa.  161,  177,  48  Ati. 
976,  979  (55  L.  E.  A.  882);  English  v.  Eng- 
Ush,  19  Pa.  Super.  Ct.  586. 

The  present  action  was  brought  In  trespass 
to  recover  direct  and  consequential  damages 
to  the  property  and  frnucblses  of  the  plaln- 
tlir  company.  The  act  of  May  6,  1897  (P. 
L.  46),  as  amended  by  the  act  of  May  13, 
1801  (P.  L.  191),  provides:  "That  the  county 
commissioners  of  the  several  counties  of  this 
commonwealth  are  hereby  authorized  to 
•  »  •  rebuild  •  *  •  any  bridge  over 
any  stream  or  river  forming  the  boundary 
line  between  two  counties,  when  the  same  is 
on  the  line  of  a  pnblic  highway  or  deemed 
necessary  for  the  nse  of  the  traveling  pub- 
lic, *  *  *  which  has  been  destroyed  by 
ice,  flood  or  otherwise,  at  any  time,  or  which 
has  been  or  may  be  abandoned,  and  the  site 
or  location  and  piers  and  abutments  no  long- 
er used  by  the  owners  of  said  bridge,  and  the 
same  rebuilt  *  *  •  on  another  site,  or  on 
new  foundations  at  another  iwint.  And  the 
said  commissioners  of  the  respective  counties 
are  hereby  authorized  to  take  charge  of  and 
rebuild  and  maintain  jointly  such  bridge  as 
a  county  bridge,  and  the  costs  and  expenses 
of  such  joint  reconstruction  shall  be  paid  by 
the  said  counties  respectively  in  the  propor- 
tion of  the  population  thereof  as  ascertained 
at  the  last  census;  •  •■  •  provided,  further, 
that  just  compensation  shall  be  made  to  the 
owners  of  the  former  bridge  for  the  taking  or 
impairment  of  the  rights  and  franchises  of 
such  owners,  in  the  same  manner  as  Is  provid- 
ed in  this  act  for  ascertaining  the  compensa- 
tion due  for  the  piers  and  abutments."  The 
original  act  provides  (section  4):  "When  the 
said  commissioners  have  taken  any  piers,  abutr 
ments,  approaches,  toll-bouses  or  other  proper- 
ty necessary  for  the  rebuilding  or  maintenance 
of  any  bridge  aforesaid,  and  are  unable  to 
Agree  with  the  owners  upon  the  amount  of 
the  damages  they  may  sustain  by  reason 
thereof,  the  court  of  quarter  sessions  of  the 
county  in  which  said  property  is  situate  shall, 
upon  petition  of  any  party  in  interest,  ap- 
point three  disinterested  freeholders  of  such 
county  to  view  the  property  and  assess  the 
damages,  if  any,  which  said  owners  may  sus- 
tain by  the  taking  of  the  same.  *  *  •'» 
fhe  section  further  provides  a  right  of  ap- 
peal to  the  common  pleas,  and  to  the  Su- 
preme Court  Section  3  of  this  act  likewise 
provides  that  the  county  commissioners  of 


the  respective  counties  "are  hereby  authoris- 
ed to  borrow  any  sura  of  money,  not  exceeding 
the  constitutional  limitations,  •  •  •  and 
issue  bonds  therefor,  •  •  « "  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of 
the  act  And  the  amendment  <ft  1901  pro- 
vides that  the  commissioners  may  be  compel- 
led to  act  by  mandamus. 

[2]  The  new  Intercounty  bridge  was  con- 
structed subsequent  to  and  under  the  provi- 
sions of  this  act  of  1897,  as  amended  in  1901. 
Section  13  of  the  act  of  March  21,  1806  (4 
Smith's  Laws,  p.  332;  1  Pepper  &  Lewis' 
Dig.  107),  provides:  "In  all  cases  where  a 
remedy  is  provided,  or  duty  enjoined  or  any- 
thing directed  to  be  done  by  any  act  or  acts 
of  assembly,  »  ♦  ♦  the  directions  of  the 
said  acts  shall  be  strictly  pursued;  no  penal- 
ty shall  be  inflicted,  or  anything  done  agree- 
ably to  the  provisions  of  the  common  law  in 
such  cases  ftarther  than  shall  be  necessary 
for  carrying  such  act  or  acts  into  effect."  In 
White  V.  McKeesport  Borough,  101  Pa.  394, 
the  action  was  In  trespass  to  recover  dam- 
ages suffered  in  the  grading  of  a  public 
street  In  aArmlng  a  judgment  for  the  de- 
fendant we  said:  "The  Legislature  has  pro- 
vided a  special  remedy  for  that  kind  of  In- 
Jury  by  the  act  of  May  24,  1878  (P.  L.  129), 
and  that  form  of  proceeding  must  therefore 
be  adopted  in  all  cases  coming  within  its 
terms.  The  act  provides  that  in  all  cases 
where  the  proper  authorities  •  •  *  may 
*  *  •  change  the  grade  •  •  •  of  any 
street  ♦  •  •  thereby  causing  damage  to 
the  owner  or  owners  of  property  abutting 
thereon,  •  •  •  in  case  they  fail  to  agree 
with  the  owner  for  the  proper  compensation 
for  the  damages  so  done,  •  *  •  the  court 
of  common  pleas  of  the  proper  county  upon 
application  •  •  •  shall  appoint  viewers, 
who  shall  proceed  to  assess  the  damages  in 
the  mode  pointed  out  by  the  act.  This  being 
the  method  established  by  law  for  the  recov- 
ery of  damages  for  changing  grades,  •  •  • 
it  must  be  strictly  pursued  In  accordance 
with  the  provisions  of  the  act  of  March  21, 
1806.    »    •    »» 

[3]  While  it  was  at  flrst  doubted  that  the 
doctrine  of  the  act  of  1806,  supra,  applied  to 
ordinary  civil  suits,  this  point  has  long  been 
decided  in  the  affirmative  (Wike  v.  Lightner, 
1  Rawle,  280);  and  there  are  a  host  of  au- 
thorities in  Pennsylvania  applying  the  rule, 
where  the  controlling  acts  of  assembly  fur- 
nish a  remedy  to  recover  damages  to  proper- 
ty by  means  of  a  board  of  viewers,  from  Mc- 
Kinney  v.  Monongahela  Navigation  Co.,  14 
Pa.  65,  53  Am.  Dec.  517,  to  Deer  v.  Sheraden 
Borough,  220  Pa.  307,  69  Ati.  814.  The  con- 
trolling act  of  assembly  in  this  case,  as  we 
have  seen,  provides  that  just  compensation 
shall  be  made  to  the  owners  of  the  former 
bridge,  and  that  the  proceedings  to  recover 
such  damages  shall  be  before  a  Jury  of  view. 
"The  act  having  provided  a  special  remedy, 
such  remedy  must  be  pursued."     Power  v. 
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Rldgway  Borough,  140  Pa.  317,  318,  24  AU. 
307,  308.  This  necessarily  means  that  the 
court  below  had  no  Jurisdiction  over  the  sub- 
ject-matter of  the  present  suit  in  an  action 
of  trespass. 

[4]  The  plaintiff's  contention  that  the  de- 
fendant waived  the  point  of  Jurisdiction  is 
not  well  taken.  The  defendant  neither  ex- 
pressly nor  by  its  conduct  at  any  time  waived 
this  point,  but,  on  the  contrary,  questioned 
the  Jurisdiction  of  the  court  in  its  plea  by 
a  motion  for  a  nonsuit,  and  by  requests  for 
binding  Instructions  (see  Wiggins  T.  Colum- 
bian Fireproofing  Co.,  227  Pa.  611,  516,  78 
Atl.  742).  This  Is  a  case  where  the  Jurisdic- 
tional point  goes  to  the  authority  of  the  court 
over  the  subject-matter,  and  therefore  the 
appearance  to  defend  the  action  cannot  be 
taken  to  have  given  Jurisdiction  by  acquies- 
cence. In  substance,  this  point  was  ruled 
against  the  contention  of  the*  plaintiff  in 
Stork  y.  Philadelphia,  193  Pa.  101,  46  Ati. 
078,  49  L.  B.  A.  600.  There  a  claim  was 
made  before  a  Jury  of  view  for  damages 
caused  to  property  in  the  construction  of  a 
city  improvement,  an  appeal  was  taken  to 
the  common  pleas,  and  upon  a  verdict  there 
rendered  Judgment  was  entered  for  the  plain- 
tiff, and  an  appeal  taken  to  this  court.  The 
evidence  showed  that  the  injury  complained 
of  was  not  the  necessary  consequence  of  the 
improvement,  but  that  it  arose  through  the 
negligent  performance  of  the  work.  In  re- 
versing, we  held  that  the  liability  declared 
upon  could  not  be  enforced  In  the  form  of 
proceeding  adopted,  and  that  the  city  was  not 
estopped  from  raising  the  question  of  Juris- 
diction, for  the  viewers  could  not  be  given 
authority  to  pass  upon  a  question  of  liability 
which  the  law  had  not  put  within  their  Juris- 
diction. We  are  constrained  to  hold  that,  if 
the  plaintiff  suffered  any  injury  by  reason  of 
the  construction  of  the  new  intercouuty 
bridge,  the  only  body  that  had  original  Juris- 
diction to  adjudicate  a  claim  for  the  damages 
arising  therefrom  was  the  tribunal  named  In 
the  act  of  assembly  under  and  by  authority 
of  which  the  bridge  was  constructed,  and  the 
court  below  bad  no  Jurisdiction  to  entertain 
plaintiff's  action. 

[I]  But  the  plaintiff  contends  that  the  act 
in  question  is  unconstitutional  and  void,  and 
that,  since  the  Constitution  gives  a  right  to 
damages  for  property  taken,  injured,  or  de- 
stroyed, the  present  action  could  be  main- 
tained under  the  rule  that,  "when  a  right  ex- 
ists and  no  adequate  remedy  Is  provided,  it 
may  be  enforced  by  an  action  on  the  case." 
Chester  County  t.  Brower,  117  Pa.  647,  656, 
12  Atl.  677,  678  (2  Am.  St  itep.  713).  We 
cannot  agree  that  the  act  should  be  set  aside 
as  unconstitutional  legislation.  The  fact  that 
there  is  no  Express  provision  in  the  statute 
for  paying  or  securing  the  damages  before 
the  taking  or  injury  cannot  be  urged  as  a 
valid  basic  objection.  In  Keene  v.  Bristol 
Borough,  26  Pa.  46,  47,  dealing  with  this 
subject,  we  said:  "Ordinarily  the  power  of 


taxation  which  is  given  to  municipal  corpo- 
rations is  adequate  security  to  the  citizen  for 
his  property  which  may  be  taken  •  •  • 
for  public  use."  In  McClinton  r.  Hallway 
Company,  66  Pa.  404/  it  is  pointed  out  that, 
while  private  corporations  invested  with  the 
right  of  eminent  domain  must  pay  or  secure 
payment  before  the  taking  or  injury,  this 
strict  rule  does  not  apply  to  the  state  or  to 
municipal  corporations;  as  to  them,  it  Is 
only  necessary  to  provide  the  means  of  pay- 
ment in  the  act  of  assembly  authorizing  the 
improvement.  And  in  Delaware  Co.'s  Appeal, 
119  Pa.  159,  171,  13  Atl.  62,  65,  we  said :  "It 
has  been  repeatedly  held  that  the  power  of 
taxation  in  a  municipal  corporation  is  suffi- 
cient security  for  property  taken  by  such 
corporation;  hence  it  logically  follows  that  it 
is  sufficient  for  property  injured." 

[B]  We  are  not  Impressed  with  the  appel- 
lant's contention  that  there  is  no  proper 
method  provided  in  the  act  for  the  ascertain- 
ment and  payment  of  damages,  or  for  concur- 
rent action  between  the  counties  In  relation 
thereto.  The  act  provides  that  "the  costs  and 
expenses"  of  the  Joint  construction  of  the 
bridge  are  to  be  paid  by  the  "counties  re- 
spectively, In  the  proportion  of  the  population 
thereof";  and  it  farther  provides  for  the 
payment  of  damages  for  property  taken,  in- 
jured, or  destroyed,  and  "authorizes  the 
county  commissioners  of  the  respective  conn- 
ties"  to  raise  the  money  therefor  by  the  Is- 
suance of  bonds,  if  necessary.  These  dama- 
ges, when  adjudicated  and  awarded  to  one 
injured,  would  constitute  part  of  the  "costs 
and  expenses"  of  the  bridge.  Of  course,  the 
construction  of  the  bridge  could  not  take 
place  without  the  concurrent  action  of  the 
two  counties.  Proceedings  must  be  had  in 
each  of  the  counties  affected  before  any  final 
action  can  be. taken  which  would  cause  sucb 
damages ;  and  if  these  proceedings  are  not 
concurrent  those  concluded  in  the  first  coun- 
ty would  have  to  be  subject  to  or  await  the 
action  of  the  other  county.  The  act  provides 
that  the  court  of  quarter  sessions  of  the 
county  in  which  any  tangible  property  taken 
or  destroyed  is  situate  shall  appoint  viewers 
to  assess  the  damages.  By  this  method  the 
courts  of  the  two  counties  could,  working 
concurrently,  arrive  at  the  total  cost  and  ex- 
pense of  such  items  of  damage.  The  act  al- 
so provides  that  the  damage  to  franchises 
suffered  by  the  owners  of  the  former  bridge 
shall  be  ascertained  in  the  same  manner; 
and  this  presents  the  question  as  to  which 
court  shall  adjudicate  damages  of  this  char- 
acter. The  better  rule  would  probably  be 
that  the  court  of  the  county  in  which  the 
headquarters  of  the  corporation  are  situate, 
or  the  court  wherein  the  first  proceedings  are 
had,  should  be  Intrusted  with  this  duty;  but 
these  are  matters  of  detail  which  the  Legis- 
lature has.  left  for  the  courts  and  the  admin- 
istrative authorities  to  work  out.  While  it 
would  have  been  better,  had  all  such  detail 
been  provided  for  In  the  legislation,  we  can- 
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not  declare  the  statate  Invalid  because  of 
this  omission;  for  the  act  (Ustlnctly  declares 
that  damages  for  Injarles  shall  be  paid,  fixes 
the  proportions  In  -wblcb  they  sball  be  paid, 
and  proTldes  maeblnery  for  ascertaining 
tbem. 

[7, 1]  The  statute  further  provides  that  the 
commiaBloners  of  the  several  counties  can 
Jointly  build  the  bridges  over  streams  forming 
the  boundary  line  between  two  counties,  and 
If  the  said  commissioners  of  the  said  coun- 
ttes"  (the  two  counties  afTected  1^  any  particu- 
lar Instance)  shall  neglect  or  refuse  to  act  then 
proceedtngs  may  be  taken  to  compel  action. 
It  is  contended  by  the  appellant  that  this  pro- 
vision Is  In  itself  sufficient  to  Invalidate  the 
act,  because  It  is  revolutionary  and  an  en- 
croachment upon  the  functions  of  the  courts. 
The  full  text  of  the  provision  Is  as  follows: 
"If  the  said  commissioners  of  the  said  counties 
(hall  neglect  or  refuse  to  act  as  herein  pro- 
vided, then,  upon  the  petition  of  fifty  prop- 
erty owners  and  taxpayers  residing  in  the 
dty,  borough  or  township  in  which  the  bridge 
is  or  was  located,  which  petition  shall  set 
fDrth  fully  all  the  facts  supported  by  the  af- 
fidavit of  five  of  said  property  owners  and 
taxpayers,  to  the  court  of  common  pleas  of 
the  counties  where  located,  upon  hearing, 
said  court  having  Jurisdiction  shall  issue 
t  mandamus  to  said  commissioners  to  pro- 
ceed as  provided  by  this  act"  We  fail  to 
see  anything  objectionable  in  the  provi- 
sion. We  construe  it  to  mean  that  the  courts 
In  each  of  the  counties  shall  have  Juris- 
diction over  the  commissioners  of  their  own 
county.  The  commissioners  are  first  apthor- 
Ized  to  use  their  discretion  as  to  whether 
or  not  a  bridge  should  be  built;  but  this  dis- 
cretion Is  expressly  made  subject  to  review 
by  the  common  pleas  of  the  respective  coun- 
ties. While  the  discretionary  power  of  a 
imbllc  official  cannot  ordinarily  be  controlled 
by  mandamus,  there  is  nothing  In  the  law  to 
prevent  the  Legislature  from  ordaining  such 
control  when  conferring  the  power,  and  that 
is  precisely  what  they  did  in  this  particular 
Instance.  It  la  not  necessary  to  construe  the 
statate  as  a  legislative  encroachment  upon 
Jadiclal  powers;  we  can  never  assume  that 
the  Legislature  intended  such  encroachment,, 
and  that  construction  should  not  be  placed 
npon  an  act  of  assembly,  unless  the  words 
employed  leave  no  other  choice.  The  lan- 
guage of  the  section  is  that  the  50  property 
owners  shall  present  a  petition  fully  setting 
forth  the  facts  (it  does  not  say  what  facts), 
and  that  "upon  hearing"  the  court  "shall  Is- 
sae  a  mandamus."  TTbe  word  "hearing" 
means  "the  session  of  any  court,  or  of  an  ad- 
junct thereof,  for  considering  the  proofs  in 
t  case."  Anderson's  Law  Dictionary,  506. 
"The  receiving  of  facts  and  arguments  there- 
on for  the  sake  of  deciding  correctly."  4 
Words  and  Pbrases,  8287.  If  the  act  had 
provided  without  more  that  upon  the  pe- 
tition of  the  60  property  owners  the  court 
must  issue  the  mandamus,  the  appellant's  ar- 


gument would  have  much  force,  but  it  does 
not  so  provide;  on  the  contrary,  It  particu- 
larly leaves  the  ascertainment  of  the  facts 
and  the  decision  of  the  cause  to  the  court 
In  other  words,  the  statute  makes  the  action 
of  the  county  commissioners  subject  to  re- 
view by  the  common  pleas ;  and  if  upon  such 
review  the  court  decides  that  the  commis- 
sioners, under  the  facts  presented,  should,  as 
the  representatives  of  the  county,  exercise 
th^r  authority  for  the  purpose  of  the  Joint 
construction  of  an  intercounty  bridge,  then  it 
can  compel  action  by  a  mandamus.  The  use 
of  the  word  "shall"  Is  consistent  with  this 
construction,  and  the  phrase  "shall  issue  a 
mandamus"  simply  designated  the  writ  which 
shall  be  used  for  the  purpose  of  compelling 
county  commissioners  to  act  It  is  to  be  as- 
sumed that  before  a  court  would  issue  the  ex- 
traordinary writ  of  mandamus,  in  order  to 
compel  the  county  commissioners  to  enter 
into  such  an  arrangement  with  the  officials  of 
another  county,  it  would  first  ascertain  as  a 
fact  the  condition  of  each  of  the  counties, 
and  see  that  the  division  of  the  financial  bur- 
dens was  properly  arranged.  We  conclude 
that  the  act  can  be  sustained  as  a  constitu- 
tional and  workable  piece  of  legislation. 

The  act  in  question  has  been  before  the 
courts  on  several  occasions.  It  was  held  to 
be  constitutional  in  Seabolt  t.  Commissioners 
of  Northumberland  County,  187  Pa.  318,  41 
Atl.  22,  when  attacked  as  special  legislation 
and  because  of  alleged  defects  in  title.  In 
Commonwealth  v.  Attorney  General  et  al.,  13 
Pa.  Dist.  R.  521,  a  proceeding  concerning  the 
bridge  in  this  case,  the  amendment  of  May 
13,  1901,  was  upheld  as  not  in  conflict  with 
the  Constitution,  while  another  amendment 
was  there  declared  void.  When  the  act  was 
again  before  us  In  connection  with  the  same 
bridge,  in  197  Pa.  110,  46  Atl.  928,  we  said: 
"The  county  commissioners  are  authorized, 
not  required,  to  rebuild  destroyed  and  aban- 
doned bridges.  The  discretion  as  to  whether 
It  is  necessary  •  •  •  and  for  the  best 
Interests  of  the  county  to  do  so  is,  in  the  first 
instance,  in  them,  but  it  is  reviewable  by  the 
court  •  •  *  and  the  action  of  the  court 
appears  to  be  Intended  to  be  final." 

It  is  true  that  the  original  act  of  1897,  be- 
fore its  amendment  by  the  act  of  1901,  uses 
the  word  "may"  in  connection  with  the 
phrase  "issue  a  mandamus,"  Instead  of  the 
word  "shall";  but,  as  already  explained,  we 
construe  the  latter  word,  with  its  context,  to 
have  the  same  meaning  as  the  former.  It  is 
also  true  that  the  facts  found  in  197  Pa.  110, 
46  Atl.  928,  so  located  the  old  bridge  that  the 
case  was  taken  out  of  the  act  of  1897;  but 
the  amendment  of  1901  makes  the  statute 
much  more  extensive  in  its  operation,  and 
the  case  as  presented  at  the  trial  now  under 
review  was  within  the  act  as  amended. 

The  act  of  1897,  as  amended,  especially  cov- 
ers damages  of  the  character  claimed.  As 
w^e  understand  the  record,  there  was  no  de- 
nial that  the  plaintUT  had  owned  the  original 
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bridge,  tbat  the  commlsBlonerB  had  taken  the 
old  plere  and  tollhouse  in  the  construction  of 
the  new  bridge,  or  that  they  had  been  unable 
to  agree  with  the  plaintiff  as  to  the  amount 
of  the  damages  sustained,  If  any.  Hence  the 
case  falls  squarely  within  the  Jurisdictional 
conditions  for  the  appointment  of  viewers  as 
provided  in  the  act,  and  the  fact  tbat  the  de- 
fendants contended  that  the  property  claimed 
for  had  long  since  been  abandoned,  and  had 
no  value,  was  not  such  a  denial  of  the  claim- 
ant's title  as  would  estop  the  defendants 
from  demanding  their  right  to  have  the  case 
tried  according  to  the  method  prescribed  In 
the  statute. 

We  cannot  look  into  the  record  of  the  man- 
damus proceedings  under  the  act  of  1807  for 
the  alleged  irregularities  whose  existence  the 
plaintiff  asserts;  those  proceedings  are  not 
here  for  review,  and  we  must  assume  the 
judgments  entered  therein  to  have  been 
founded  upon  soffldent  bases  of  fact  On  the 
whole,  we  fall  to  see  anything  to  take  the 
case  out  of  the  sftecial  remedy  prescribed  in 
the  act  of  assembly. 

Since  the  court  below  had  no  original  Ju- 
risdiction to  try  the  case  as  instituted,  the 
only  Judgment  possible  was  one  for  the  defend- 
ant. We  might,  therefore,  conclude  this  al- 
ready overlengthy  opinion  with  that  state- 
ment. But,  with  the  thought  of  possibly  end- 
ing the  litigation,  we  have  examined  all  the 
other  points  suggested  by  the  specifications 
of  error  and  ably  argued  by  counsel,  and, 
while  we  do  not  conceive  it  necessary  to  make 
specific  reference  to  the  assignments,  we  will 
say  that  we  have  not  been  convinced  of  any 
reversible  error  in  the  rulings  of  the  learned 
court  below. 

[9]  In  conclusion  wc  will  notice  briefly  the 
principal  rulings  complained  of.  The  grant 
to  the  bridge  company  must  be  construed 
most  favorably  for  the  public,  and  it  cannot 
be  said  that  the  courb  below  fell  into  error 
In  holding  that  such  grant  could  not  be  view- 
ed as  an  exclusive  franchise.  The  words 
used  do  not  require  such  a  construction,  and 
so  to  bold  would  partially  deprive  the  com- 
monwealth of  its  sovereignty  over  the  exten- 
sion of  roads  and  highways  made  necessary 
by  the  increase  in  population.  Nor  do  we 
feel  that  error  was  committed  in  the  conclu- 
sion tbat  the  ninth  section  of  the  act  of  Feb- 
ruary 19,  18G8  (P.  L.  179)  did  not  allow  the 
plaintiff  a  continuing  franchise  at  the  site  of 
the  old  bridge,  as  well  as  at  the  site  upon 
which  the  new  bridge  was  to  be  constructed. 
The  authority  given  by  the  act  was  not  to 
build  an  additional  bridge,  but  to  rebuild  the 
old  bridge  at  a  new  site,  and  we  construe  the 
section  in  question  to  mean  tbat  all  of  the 
plaintiff  company's  franchises  for  the  bridge 
at  the  old  site  were  preserved  to  it  for  the 
new  bridge,  and  not  that  such  franchises  were 
to  continue  to  exist  at  the  old  site.    The  plain- 


tiff company's  abandonment,  for  bridge  pwv 
poses,  of  the  old  site  for  more  than  40  years 
indicates  that  It  likewise  so  construed  tbe 
statute.  Tbe  issues  as  to  tbe  old  tollhouse 
and  its  value,  and  as  to  tbe  value  of  tbe  oth- 
er tangible  property  claimed  by  the  plaintiff, 
appear  to  have  been  fully  and  fairly  treated 
in  the  charge  of  the  trial  Judge.  If  it  were 
an  open  question  whether  or  not  this  case 
should  be  sent  back  to  the  court  below  for  a 
retrial,  the  incident  complained  of  in  the 
last  assignment  of  error  would  not  move  us 
so  to  do. 

Tbe  appeal  is  dismissed,  at  the  cost  of  the 
appellant. 


WEILLS  y.  ERIB  B.  00. 
(Supreme  Court  of  Pennsylvania.    Jaly  6, 1911.) 

1.  Masteb  ano  Sebvart  (S  286*)— Injubtbs 
TO  SEBVANr— Actions— Questions  fob  Jobt. 

In  an  action  for  injuries  to  an  employ^ 
from  the  breaking  of  a  rope  or  sling,  which 
caused  a  number  of  pieces  of  timber  to  fall  on 
him,  evidence  held  to  present  a  question  for  the 
jury  as  to  defendant's  negligence  in  furnishing 
a  defective  rope  or  sling. 

[EU.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {f  1010-1081;  Dec  Dig.  i 
286.»1 

2.  Master  ano  Sebvant  ({  258*)— Injvhies 
TO  Sebvant — Actions— Pixadiwo — State- 
ment. 

In  an  action  for  injuries  to  an  employe 
ftom  the  breaking  of  a  rope  or  sling,  which 
caused  a.  number  of  pieces  of  timber  to  fall 
on  bim,  there  is  no  incongistency  in  a  state- 
ment which  alleges,  first,  that  the  ropes  and  ap- 
pliances used  in  lashing  the  timbers  were  old, 
rotten,  and  insufficient,  and,  second,  that  they 
were  not  properly  inspected. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  81&-836;  Dec.  Dig.  { 
258.*] 

3.  Masteb  anh  Servant  (f  286*)— Injcbies 
TO  Sebvant— Actions-Questions  fob  Juby. 

In  an  action  for  injuries  to  an  employ^, 
tbe  testimony  of  witnesses  who  examined  a 
broken  rope  after  the  accident  and  described  its 
condition  was  properly  submitted  to  the  jury, 
where  the  uncontradicted  evidence  was  that  but 
one  broken  sling  was  seen,  though  the  witnesses 
did  not  identify  completely  the  rope  they  saw 
with  the  one  which  broke. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  f  286.*} 

4.  Appeal  ano  Bbbob  (I  316*)— Pbesentatton 
OF  Questions  in  Tbial  GotrBT— Bebebva- 
tion. 

A  reservation  in  the  form,  "We  reserve  as 
a  question  of  law  whether  or  not  Uiere  is  any 
evidence  in  the  case  upon  which  the  plaintiff  is 
entitled  to  recover,"  is  good. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  177a-1783;  Dec.  Dig.  S 
316.*] 

Appeal  from  Court  of  Common  Pleas, 
Bradford  County. 

Action  by  Otis  L.  Wells  against  tbe  Erie 
Railroad  Company.  From  a  Judgmoit  for 
plaintiff,  defendant  appeals.     Affirmed. 


*Fer  otliar«MM  ■••  same  topic  and  (Mtlon  NUMBES  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Sarits  *  Rw'r  indexw 


Digitized  by  VjOOQIC 


p«.) 


WELLS  V.  JfSKIE  R.  CO. 


331 


Argued  before  FELL,  a  J.,  and  BROWN, 
rOITER.  ELKIN,  and  MOSCHZISKER,  JJ. 

Rodney  A.  Mercur  and  Halsey  Sayles,  for 
ippellant.  L.  T.  Hoyt  and  Chaa.  E.  Mills, 
for  appellee. 

POTTER,  J.  ni  ThepIalnUff  in  thU  case 
was  employed  by  tbe  defendant  company 
to  aid  in  unloading  heavy  timbers,  and  in 
transferring  them  from  one  car  to  another. 
The  defendant  supplied  ropes  to  be  passed 
around  the  timbers,  which  were  arranged 
In  piles,  so  that  a  number  of  pieces  could 
be  lifted  and  swung  over  at  one  time.  The 
aeccssary  power  for  lifting  the  timbers  was 
obtained  from  a  steam  engine  operating  a 
derrick  or  crane,  connected  with  the  ropes 
and  tackle.  During  the  early  progress  of 
tbe  work,  one  of  the  ropes  broke,  the  tim- 
bers fell,  and  the  plaintiff  was  severely 
injnred.  It  was  charged  that  the  rope  by 
vbich  the  timbers  were  slung,  and  which 
was  famished  as  part  of  the  apparatus  by 
tbe  defendant,  was  not  fit  for  use,  and  was 
supplied  without  a  reasonably  careful  at- 
tention to  Its  condition.  Upon  the  trial  the 
]nry  were  Instructed  that  the  plaintiff  could 
not  recover  If  there  was  anything  about  the 
appearance  of  the  rope  or  sling,  when  it 
was  placed  In  use,  to  indicate  to  him  that 
it  was  not  safe;  or  if  he  failed  to  exercise 
proper  care  for  bis  own  protection  during 
tbe  work;  or  if  good  slings  or  ropes  were 
supplied  by  def^idant,  which  might  have 
been  used  by  the  men,  instead  of  the  unfit 
rope.  As  to  some  of  these  matters,  there 
was  discrepancy  in  the  testimony;  but  as 
qnestions  of  fact  they  were  properly  for 
determination  by  the  Jury. 

[21  In  the  first  assignment  of  error,  coun- 
sel for  appellant  complain  that  tbe  trial 
Judge  did  not  compel  the  plaintiff  to  elect 
as  between  what  they  termed  two  wrongs, 
which  were  charged  in  the  statement  These 
allegations  were,  first,  that  the  ropes  and  ap- 
pliances used  in  lashing  the  timbers  togeth- 
er were  old  and  rotten  and  insufficient;  and, 
second,  that  they  were  not  properly  inspect- 
ed. We  think  this  criticism  is  without 
merit  The  substantial  negligence  charged 
was  supplying  an  article  unfit  for  the  use 
for  which  it  was  InteJided.  If  the  charge 
was  true,  the  failure  to  subsequently  inspect 
it  was  onl^  an  aggravation  of  the  original 
wrong.  There  was  no  inconsistency  in  the 
two  statements;  both  related  to  the  same 
feature  of  negligence.  If  the  rope  was  bad 
when  brought  into  use,  an  inspection,  either 
then  or  afterwards,  would  only  have  re- 
pealed what  the  defendant  was  in  duty 
bound  to  know. 

[3]  In  the  second,  third,  and  fourth  as- 
«i)nimenta,  it  is  alleged  t^at  the  trial  Judge 
erred  In  refusing  to  strike  out  the  te.'?timony 
of  certain  witnesses,  because  they  did  not 
identify  completely  the  rope  which  they 
examined,  and  whose  condition  tbey  describ- 


ed, with  the  rope  which  gave  way  at  the 
time  of  tbe  accident  We  think  the  testi- 
mony of  these  witnesses  was  properly  sub- 
mitted to  the  Jury.  The  identification  of  an 
object  by  a  witness  is  necessarily  an  exercise 
of  his  Judgment.  The  uncontradicted  testi- 
mony showed  that  but  one  broken  sling 
was  seen  on  the  Job,  as  it  was  expressed. 
The  coincidence  in  the  admitted  facts  made 
it  more  reasonable  to  conclude  that  the  rope 
which  the  witnesses  examined  and  found 
in  bad  condition  was  the  one  which  had 
been  in  use,  rather  than  to  conclude  that  it 
was  not  identical  with  the  latter.  Tbe  co- 
incidence was  therefore  properly  laid  before 
tbe  Jury  as  a  guide  to  their  Judgment  in  de- 
ciding upon  the  probability  of  the  pieces 
of  rope  being  identical.  In  addition  to  the 
evidence  of  these  men,  to  which  objection 
was  made,  the  plaintiff  testified  that  he 
saw  the  broken  rope  lying  on  the  ground 
after  the  accident,  and  that  a  Mr.  Rice, 
who  was  in  charge  of  the  men,  picked  it 
up,  and  that  he  saw  him  go  with  it  as  far 
as  the  blacksmith  shop.  There  was  also 
the  evidence  of  the  bridge  foreman  to  the 
effect  that  he  made  an  examination  of  the 
broken  sling  or  rope  in  the  blacksmith  shop, 
and  identified  it  as  a  rope  that  he  had  ex- 
amined and  condemned  prior  to  the  acci- 
dent, end  had  thrown  away  as  unsafe,  and 
had  forbidden  Its  further  use.  He  identified 
it  by  the  way  in  which  it  was  spliced.  There 
is  nothing  In  the  evidence  to  indicate  that 
the  broken  rope  or  sling  described  by  the 
witness  was  not  the  one  which  caused  the 
injury.  These  assignments  are  therefore 
overruled. 

[4]  In  the  sixth  assignment  of  error,  coun- 
sel for  appellant  criticise  the  form  of  tbe  re- 
served point  whidi  was,  "We  reserve  as  a 
question  of  law  whether  or  not  there  is  any 
evidence  in  tbe  case  upon  wliich  the  plain- 
tiff Is  entitled  to  recover."  The  reservation 
in  its  foi*m  follows  precisely  that  which  was 
approved  in  Newhard  v.  Penna.  R.  R.  Co., 
153  Pa.  417,  426,  28  Atl.  105,  108  (10  L.  R.  A. 
563).  Mr.  Justice  Dean  there  said :  "Wheth- 
er there  is  any  evidence  of  a  fact  essential  to 
recovery  is  a  pure  question  of  law,  and  was 
decided  to  be  a  good  reservation  in  Wilde  v. 
Trainor,  50  Pa.  439,  where  Justice  Sharswood 
most  carefully  considers  the  whole  question, 
and  examines  all  the  authorities."  The  prop- 
er form  of  a  reservation  was  again  thorough- 
ly discussed  and  the  essentials  of  a  good  res- 
ervation'carefully  pointed  out  by  the  present 
Chief  Justice,  in  Casey  v.  Paving  Company, 
198  Pa.  348,  47  AQ.  1128.  The  reservation 
here  was  unquestionably  good.  In  any  event' 
no  barm  was  done  to  appellant  in  this  re- 
spect, for  tbe  trial  Judge  did  not  enter  Judg- 
ment n.  o.  V.  All  questions  as  to  defendant's 
right  to  binding  instructions  may  be  ral.sed 
on  this  appeal,  and  they  have  been  raised  by 
the  fifth  and  seventh  assignments  of  error. 

Tbe    accident    for    which    recovery    was 
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Botigbt  occurred  In  tbe  state  of  New  York, 
and  the  case  was  therefore  tried  under  the 
rules  of  law  prevalent  there.  Counsel  for  ap- 
pellant contend  that  the  evidence  does  not 
disclose  such  negligence  as  would  permit  re- 
covery under  the  law  in  New  York.  They  re- 
ly upon  the  decision  in  Vogel  v.  Bridge  Co., 
180  N.  Y.  373,  73  N.  B.  1,  70  h.  R.  A.  726,  In 
which  it  was  held  that  when  the  employer 
had  furnished  a  suflScient  supply  of  ropes 
strong  enough  for  the  work  it  was  not  liable 
for  injuries  to  a  workman,  caused  by  the 
breaking  of  a  defective  rope  which  the  fore- 
man by  an  error  of  Judgment  directed  to  be 
used.  Instead  of  another  rope  wlilch  might 
have  been  selected  from  the  supply  furnish^ 
ed.  It  appears  from  the  opinion  in  that  case 
that  there  was  no  dispute  as  to  a  sufficiency 
of  suitable  rope  having  been  fuitiished  by 
the  defendant  That  point  in  itself  is  enough 
to  distinguish  the  case  from  the  one  now  be- 
fore us.  In  the  present  case  it  was  charged, 
and  there  was  evidence  to  support  the  allega- 
tion, that  the  rope  furnished  by  the  defend- 
ant was  improper  and  unsafe.  In  a  later 
New  York  case  (Pluckham  v.  Bridge  Co.,  104 
App.  Dlv.  404,  93  N.  Y.  Supp.  748,  affirmed 
without  opinion  in  186  N.  Y.  661,  79  N.  E. 
1114),  the  distinction  is  noted  between  a  case 
where  the  master  has  furnished  sufficient 
suitable  rope  for  the  purposes  of  the  work, 
and  one  where  be  has  not  done  so.  Where  a 
suitable  rope  was  not  furnished,  tlie  master 
was  held  liable  for  the  consequences  arising 
from  the  use  of  a  defective  article.  Here 
there  was  evidence  tending  to  show  that  the 
sling  or  rope  which  broke  had  been  furnished 
by  the  defendant,  and  that  it  had  been  pre- 
pared by  the  men  working  on  another  Job, 
and  that  the  rope  had  been  continuously  In 
use  three  or  four  years,  although  the  limit 
of  Its  safe  use  was  fixed  by  some  of  the  wit- 
nesses at  from  eight  months  to  a  year.  The 
evidence  further  tended  to  show  that  the 
rope  in  question  Iiad  not  been  inspected,  and 
that  it  was  weatherbeaten,  worn,  and  rotten, 
and  unfit  to  sustain  anything  like  the  weight 
required.  While  it  did  appear  upon  exami- 
nation of  some  of  the  witnesses  that  there 
were  other  slings  that  could  have  been  used, 
it  was  not  shown  that  they  were  sufficient 
and  suitable  for  the  particular  use  to  which 
the  defective  rope  was  being  applied  when  it 
broke.  No  evidence  whatever  was  offered  by 
the  defendant  to  show  that  it  had  furnished 
sufficient  or  suitable  rope.  Under  the  evi- 
dence, we  think  it  is  clear  that  the  question 
whether  or  not  appellant  had  performed  its 
duty  in  furnishing  a  sufficient  quantity  of 
suitable  rope  was  for  the  Jury.  The  trial 
Judge  applied  the  doctrine  of  the  New  York 
case  In  his  charge  to  the  Jury,  and  instructed 
them  that.  If  the  defendant  had  provided 
suitable  and  proper  appliances  for  the  work, 
it  could  not  be  held  responsible  for  a  defec- 
tive rope  selected  from  the  supplies  by  the 
employ^.    No  complaint  is  made  here  of  the  | 


instructions  to  the  Jury;  bat  it  Is  contended 
that  the  case  should  not  have  been  submitted 
to  the  Jury  at  all.  Even  under  the  New  York 
rule,  the  master  could  not  be  relieved  of  lia- 
bility, unless  it  clearly  appeared  that  it  had 
furnished  a  sufficient  supply  of  suitable  rope 
for  the  purpose  required.  Giving  to  appel- 
lant the  full  benefit  of  the  rule  for  which  it 
contends,  the  case  was  for  the  Jury. 

While  not  necessary  for  the  purposes  of 
this  case,  yet  It  may  not  be  out  of  place  to 
note  that  the  distinction  wlilch  seems  to  have 
been  made  in  New  York  has  not  been  recog- 
nized In  our  own  state;  nor  does  it  seem  to 
embody  the  rule  which  prevails  generally. 
In  26  Cyc.  1136,  it  Is  said:  "It  Is  not  only  the 
duty  of  a  master  to  use  ordinary  care  to  fur- 
nish his  servants  with  a  reasonably  safe 
place  to  work,  and  with  reasonably  safe  ma- 
chinery and  appliances,  but  he  must  also,  by 
inspection  from  time  to  time,  and  by  the  use 
of  ordinary  care  and  diligence  In  making  re- 
pairs, keep  them  in  a  reasonably  safe  condi- 
tion." This  expression  of  the  rule  is  in  line 
with  our  own  decisions.  Thus,  in  Baker  v. 
Allegheny  Valley  R.  R.  Co.,  96  Pa.  211,  216 
(40  Am.  Rep.  634),  where  the  plalnUff's  hus- 
band was  killed  under  circumstances  some- 
what similar  to  those  attending  the  accident 
In  this  case,  it  appeared  that  the  rope  which 
broke  had  been  in  use  and  exposed  to  the 
weather  two  or  three  years,  perhaps  more, 
and  had  become  rotten  and  unsafe.  Mr.  Jus- 
tice Sharswood  said :  "It  is  the  duty  of  em- 
ployers to  renew  Instruments  of  this  charac- 
ter at  proper  Intervals.  The  expense  would 
certainly  not  be  great,  and  a  due  regard  to 
the  lives  of  their  servants  imperatively  de- 
mands It"  In  Lohr  v.  Phlllpsburg,  156  Pa. 
246,  27  AO.  133,  Mr.  JusUce  Mitchell  refers 
to  the  duty  laid  down  fpr  an  employer  as  be- 
ing that  of  "not  only  furnishing  safe  tools  to 
his  workmen,  but  in  knowing  their  liability 
to  decay,  and  in  replacing  them  at  the  prop- 
er time." 

Our  examination  of  the  record  in  this  case 
satisfies  us  that  the  defendant  had  the  full 
benefit  of  everything  to  which  It  was  entitled 
under  the  law  of  the  place  where  the  acci- 
dent occurred. 

Th^  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


BUGEMAN  ▼.  PHILADELPHIA  ft  R. 

RY.  CO. 

(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

1.  APPKAL  and  EiBBOB  ({  589*)— Recobds— 
Papeb  Book. 

Supreme  Court  rule  26,  limiting  the  space 
allowed  in  paper  books  on  appeals  for  state- 
ment of  the  questions  involved,  is  mandatory. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2690;    Dec.  Dig.  f  589.*J 

2.  Tbial  (§  139*X— Question  foe  Juby  — 
Weight  of  Evidence— Positive  and  Neg- 
ative Testimony. 

In  an  action  for  causing  the  death  of  a  per- 
son at  a  railroad  crossing,  wliere  three  witnesses 
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who  were  present  at  the  time  of  the  accident, 
two  of  whom  were  particularly  interested  in 
the  train  which  caused  the  death,  testified  posi- 
drely  that  the  first  warning  from  the  train  was 
t  blast  of  the  wtiistle  an  instant  before  the 
collision,  it  is  for  the  jury  to  determine  wheth- 
er snch  testimony  is  overcome  by  the  positive 
testimony  of  four  witnesses  that  the  proper  sif- 
Dsl  had  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  322-341;    Dec.  Di«.  i  139.»] 
B.  Railboadb  (i  350*)— Opkkatioh— Injuries 

AT  Cbossinos— Question  toe  Jdet— Con- 

TBIBUTOay  Neoliqence. 

In  an  action  for  causing  the  death  of  a 
peiBon  at  a  railroad  crossing,  whether  deceased 
wu  gnilty  of  contributory  negligence  in  going 
DDOQ  the  track  without  stopping  a  second  time 
titer  liaTing  stopped  140  feet  from  the  crossing 
Md  to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1152-1192;   Dec  Dig.  |  850.*] 

4.  Kailboads  (I  347*)— Operation— Injubiis 
AT  Cbossinos  —  Evidence  —  Contbibutoby 
Keoligekce. 

In  an  action  for  causing  the  death  of  a 
person  at  a  railroad  crossing,  evidence  that  the 
place  where  the  deceased  stopped  before  entering 
on  the  track  was  the  usual  and  customary 
place  of  stopping  to  look  and  listen  for  trains 
was  competent. 

[Eli.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  11  1124-1137 ;    Dec.  Dig.  f  347.*] 

5.  Death  (i  67*>  — Actions  roB  OAUsma 
Death— BviDBNCs—DAiiAaBS. 

In  an  action  /or  causing  the  death  of  plain- 
tilTs  husband,  evidence  of  the  amount  of  farm- 
ing and  trucking  which  had  been  done  by  him 
was  competent  as  bearing  on  the  question  of  his 
earaing  capacity. 

[Ed,  Note.— For  other  cases,  see  Death,  Oent. 
Dig.  §  88;   Dec.  Dig.  }  67.*] 

Appeal  from  Court  of  Ck>mmon  Pleas,  Phil- 
adelphia County. 

Action  by  Ella  P.  Buckman  aerainst  the 
Philadelphia  &  Reading  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

See,  also,  227  Pa.  277,  75  Atl.  1069. 

The  appellant's  statement  of  the  question 
involved  took  up  about  one  page  and  a  half, 
but  was  printed  In  large  type  and  double 
qmced.    It  was  as  follows: 

TV.  Statement  of  Questions  Involved. 

"I.  Whether  the  evidence  as  to  the  proper 
and  customary  place  for  the  driver  of  a 
wagon  to  stop  before  crossing  a  railroad  was 
admissible  in  this  case? 

'H.  Whether  the  testimony  of  the  wife 
to  prove  the  average  proceeds  from  the  loads 
of  truck  sold  by  her  husband  is  admissible 
as  evidence  of  the  earning  capacity  of  a 
truck  farmer  who  leased  a  farm  which  he 
worked  by  his  own  services,  the  services  of 
his  wife,  two  sons,  and  hired  employes,  in 
the  course  of  which  he  also  employed  horses, 
wagons,  and  farm  Implements? 

"III.  Whether  the  charge  of  the  trial 
Judge  upon  the  view  that  could  be  had  at 
a  grade  crossing  was  adequate? 

"rv.  Whether  the  trial  Judge  erred  In 
charging  the  Jury  upon  the  duty  of  care  to 


be  exercised  by  the  driver  of  a  wagon  at  a 
grade  crossing  of  a  railroad? 

"V.  Whether  the  evidence  of  the  plaintiff 
to  prove  negligence  was  sufficient  to  carry 
the  case  to  the  Jury? 

"VI.  Whether  the  deceased  was  guilty  of 
contributory  negligence  in  falling  to  look  and 
listen  for  a  train  which  struck  his  horses 
the  Instant  they  entered  upon  the  tracks?' 

Verdict  for  plaintiff  for  $18,000,  of  which 
all  above  $15,000  was  later  remitted,  and 
Judgment  was  entered  for  plaintiff  for  $15,- 
000. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Wm.  Clarke  Mason,  for  appellant  A.  S.  L. 
Shields,  for  appellee. 

BROWN,  X  [1]  In  exceeding  the  space  al- 
lowed by  rule  26  for  the  statement  of  the 
question  or  questions  involved,  counsel  for 
appellant  has  very  narrowly  escaped  the 
suppression  of  his  paper  book  and  the  non- 
prossing of  his  appeal,  and  he  makes  this 
escape  only  because  in  the  Judgment  of  a 
majority  of  the  court  the  statement  would 
not  have  exceeded  half  a  page  if  type  of 
ordinary  size  had  been  used  and  the  spacing 
had  not  been  so  wide.  The  rule  as  to  space 
is  mandatory,  and  counsti  for  an  appellant 
must  remember  that  they  assume  great  risk 
for  their  client  in  disregarding  It  themselves 
or  in  permitting  printers  to  ^o  so  for  -them. 

[2]  At  about  6  o'clock  on  the  evening  of 
October  24,  1903,  the  husband  of  the  plaintiff 
was  instantly  killed  by  the  collision  of  a 
train  of  the  defendant  company  with  the 
team  which  he  was  driving.  He  was  seated 
In  a  covered  market  wagon,  drawn  by  two 
horses,  and  the  instant  they  got  upon  the 
first  track  of  the  company  over  the  York 
road,  at  Willow  Grove  station,  the  collision 
occurred.  The  first  contention  of  the  appel- 
lant to  be  noticed  is  that  there  was  no  proof 
of  its  negligence.  What  Is  charged  against 
it  is  that  it  failed  to  give  notice,  by  bell  or 
whistle,  of  the  approach  of  Its  train  to  the 
crossing.  Three  witnesses  called  by  the 
plaintiff  testified  that  no  warning  had  been 
given  of  its  approach.  Their  testimony  was 
not  merely  that  they  had  not  heard  the  blast 
of  a  whistle  or  the  ringing  of  a  bell.  It  was 
that  no  such  warning  had  been  given.  The 
first  of  these  was  waiting  at  the  station  to 
take  a  train;  the  second  was  a  passenger  on 
the  colliding  train,  looking  out  of  a  window 
for  friends  at  the  station;  and  the  third 
was  standing  at  the  station,  looking  for  the 
arrival  of  the  train,  and  all  three  testified 
positively  that  the  first  warning  given  of 
the  train's  approach  was  the  blast  of  the 
whistle  an  Instant  before  the  team  was 
struck.  Two  of  them  had  their  attention 
upon  the  coming  train,  and  the  testimony  of 
all  three  was  not  merely  negative,  amount- 
ing to  a  mere  scintilla  upon  the  question  of 
the  defendant's  negligence.    On  the  contrary. 
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It  was  positive  testimony  that  -wbat  ought 
to  have  occurred  had  not  occurred,  and  was 
negative  only  In  the  sense  that  all  testimony 
as  to  the  nonexistence  of  a  fact  may  be  said 
to  be  negative.  In  cbaracter  It  may  have 
been  negative.  In  efCect,  It  was  positive, 
and  was  therefore  sufflcient  for  a  finding  by 
the  Jury  that  the  defendant  bad  negligently 
and  carelessly  omitted  to  perform  its  duty 
of  giving  proper  notice  of  the  approach  of 
its  train  to  the  crossing.  Winterbottom  v. 
P.,  B.  &  W.  R.  R.  Co.,  217  Pa.  574,  66  AU. 
864;  Schwarz  v.  Delaware,  Lackawanna  & 
Western  R.  R.  Co.,  218  Pa.  187,  67  Atl.  213 ; 
Rottmund  v.  Pennsylvania  R.  R.  Co.,  225  Fa. 
410,  74  AU.  341.  Whether  the  testimony  of 
these  witnesses  was  overcome  by  that  of  the 
positive  testimony  of  four  witnesses  that 
the  proper  signal  bad  been  given  was  a  ques- 
tion solely  for  the  jury,  and  it  is  not  for  us 
to  Interfere  with  their  finding,  even  if  we, 
as  joiors,  might  have  found  differently. 

[3]  The  appellee  did  not  rely  upon  the  pre- 
sumption that  her  husband  had  stopped, 
looked,  and  listened  for  an  appi-oaching 
train,  but  undertook  to  prove  afllrmatlvely 
that  he  had  performed  that  dnty.  Several 
witnesses  testified  that  he  stopped  about 
140  feet  east  of  the  crossing,  at  a  point 
where  persona  driving  teams  were  accus- 
tomed to  stop,  look,  and  listen  for  trains 
coming  from  Philadelphia.  At  that  point 
there  was  a  view  In  the  direction  from 
which  the  train  was  coming  of  from  800 
to  500  feet,  but  this  did  not  continue  down 
to  the  railroad.  A  house,  shed,  bartier  shop, 
fence,  and  trees  more  or  less  obstructed 
the  view  until  a  point  was  reached  16  feet, 
by  actual  measurement,  from  the  first  rail 
of  the  track  on  which  the  train  came.  The 
great  preponderance  of  the  testimony  shows 
that  at  any  point  within  16  feet  of  the  rail- 
road track  there  was  a  clear  view  of  an 
approaching  train  of  2,290  feet.  After  the 
deceased  started  from  the  point  at  which 
he  stopped— about  140  feet  from  the  track — 
he  did  not  stop  again,  bat,  seated  back  In 
his  wagon,  drove  on  antll  his  team  was 
struck,  and  the  main  contention  of  the  ap- 
pellant Is  that  his  death  ought,  under  the 
circumstances,  to  be  charged  to  his  contrib- 
utory negligence,  because,  if  be  had  stopped 
and  looked  within  the  space  of  10  feet  east 
of  the  track,  be  would  have  seen  the  com- 
ing of  the  train.  On  the  oral  argument  we 
were  impressed  by  this,  but  our  examina- 
tion of  all  the  testimony  in  the  case  has 
led  to  the  conclusion  that  the  contributory 
negligence  of  the  deceased  was  for  the 
Jury.  He  did  stop  to  look  and  listen  for  a 
train,  and  this  In  Itself  is  opposed  to  the 
Idea  of  negligence  (Ely  v.  Pittsburg,  Cin- 
cinnati, Chicago  &  St  Louis  Railway,  158 
Pa.  233,  27  Atl.  970),  and  he  stopped  at  the 
place  where  those  driving  towards  the 
railroad  usually  stopped  to  look  and  listen 
for  an  approaching  train.     Under  the  tes- 


timony the  Jury  were  not  bound  to  find  that 
be  was  guilty  of  contributory  negligence  In 
not  stopping  at  a  point  within  16  feet  of 
the  railroad,  especially  in  view  of  the  tes- 
timony of  Thomas  F.  Stackhouse,  a  witness 
called  by  the  plaintiff,  who  testified  tbat, 
even  after  passing  the  line  of  the  barber 
shop  and  getting  into  the  16-foot  spaoe^  a 
clear  view  In  the  direction  from  whidi' 
the  train  was  coming  could  be  bad  for  only 
about  125  feet,  and  then  only  when  the 
heads  of  the  horses  were  over  the  first  rail. 
While  the  Jury  might  most  fairly  have  found 
tbat  the  deceased  was  guilty  of  contribu- 
tory negligence,  It  was,  under  all  the  testi- 
mony, tbelr  province  to  pass  upon  tbat 
question,  and  not  for  the  court  to  decide 
It  as  a  matter  of  law. 

[4]  Four  of  the  assignments  of  error  com- 
plain of  the  admission  of  testimony  that 
the  place  where  the  deceased  stopped  was 
the  usual  and  customary  place  of  stopping 
to  look  and  listen  for  trains  of  the  defend- 
ant company  coming  from  Philadelphia.  No 
testimony  could  have  been  more  competent 
What  the  appellant  complains  of  was  not  a 
mere  expression  of  opinion  by  the  witness- 
es tbat  tiie  place  where  the  deceased  stopped 
was  a  proper  one  and  the  best  one  from 
which  to  obtain  a  view  of  the  approaching 
train,  but  was  the  statement  of  an  actual 
fact,  viz.,  that  he  had  stopped  where  others 
habitually  stopped  for  the  same  purpose. 
This  was  persuasive  evidence  that  the  place 
was  the  right  one  (Cookson  v.  Pittsburg  & 
Western  Railway  Company,  179  Pa.  184,  36 
Atl.  104);  but  it  was  by  no  means  conclu- 
sive evidence  on  the  point  and  it  was  there- 
fore competent  for  the  appellant  to  show 
that  the  usual  and  customary  stopping  place 
was  not  the  proper  one,  and  that  the  de- 
ceased ought  to  have  stopped  at  a  point 
nearer  the  track.  This  is  what  it  unsac- 
cessfnlly  attempted  to  do,  and  the  first  four 
assignments  are  dismissed. 

[S]  The  testimony  of  the  wife,  the  admis- 
sion of  which  is  complained  of  by  the  flftb 
and  sixth  assignments,  shows  the  amount  of 
farming  and  trucking  which  bad  been  done- 
by  her  husband,  and  that  It  was  competent 
for  her  to  prove  this  we  decided  on  the  ap- 
peal from  the  first  Judgment  in  the  case. 
Buckman  v.  Philadelphia  ft  Reading  Rail- 
way Company,  227  Pa.  277,  75  Atl.  1069. 
The  Judgment  on  the  former  trial  was  re- 
versed because  of  the  leading  questions 
put  to  the  wife.  On  tl»e  second  trial  no 
such  question  was  put  to  her  in  ellcitlnir 
what  she  said  as  to  the  extent  of  her  hns- 
band'B  business.  If  she  improperly  testlfle<T 
as  to  wbat  she  regarded  as  the  profits,  there 
are  no  assignments  calling  our  attention  to 
such  testimony. 

If  counsel  for  appellant  regarded  tht^ 
charge  as  inadequate  upon  the  evidence  as 
to  the  view  which  could  be  obtained  of  n 
coming  train  from  a  point  upon  the  cross- 
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ing,  the  learned  trial  Judge  gave  him  the 
opportunity  to  aek  for  fuller  Instructions, 
which  were  glvoi,  and  In  them,  considered 
in  connection  with  the  general  charge,  no 
error  Is  discoverable. 

The  aaslgnments  of  error  are  all  overrul- 
ed, and  the  judgment  Is  affirmed. 


cm  OF  SCRANTON  t.  GENET  et  al. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

L  MURICIFAL  COBPOBATIONS  (I  530*)— PUB- 
UC  IHPBOVKHKNTB— CONTBACTOBS'  LiIERB  — 
E^FORCKlfENT 

Act  June  4,'  1901  (P.  L.  364),  providins  a 
complete  and  exclusive  system  regulating  the 
creation  of  liens  for  municipal  improvements 
tnd  prescribing  the  mode  of  their  enforcement, 
providing  In  section  10  that  on  each  municipal 
claim  a  writ  of  scire  facias  must  issue  within 
fire  years  from  its  filing,  and  verdict  must  be 
recovered  or  judgment  entered  on  scire  facias 
withb  five  years  after  it  is  issued,  that  final 
judgment  must  be  entered  on  the  verdict  within 
five  years  after  its  recovery,  that  after  judg- 
ment is  entered  it  must  be  revived  by  writ  of 
•dre  facias  to  revive  the  judgment,  or  by  judg- 
ment thereon  within  each  recurring  period  of 
five  years,  and  that  if  a  claim  be  not  Bled  with- 
in the  time  prescribed,  or  if  it  be  not  prosecuted 
in  the  manner  stated,  it  shall  be  woolly  lost, 
does  not  contemplate  an  Indefinite  prolongation 
of  the  lien  of  a  claim  through  successive  reviv- 
als by  writs  of  scire  facias. 

(Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  S30.*J 
2.  LiuTTATiOH    or  Actions   (i   122*)  —  Coii- 

UENCEUKHT     OF     PBOCEEDINGB— DEFECTS     IN 

Sebvice. 

Where,  in  an  action  on  a  municipal  lien, 
a  srire  facias,  issued  within  the  time  prescribed 
by  law,  proved  Ineffective  because  not  served 
according  to  law,  and  the  statutory  period 
closed  with  the  return  of  the  writ,  the  lien 
was  wholly  lost,  and  defendtmt's  general  av 
pearance  to  an  alias  scire  facias,  issued  after 
the  expiration  of  the  statutory  period,  could 
not  supply  the  existence  of  a  legal  claim  to 
support  such  a  scire  facias,  without  which  any 
action  of  the  court  would  be  a  mere  nullity. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  538 ;  Dec.  Dig.  i  122.*] 

Appeal  from  Court  of  Common  Pleas,  Ladc- 
awanna  County. 

Action  by  the  City  of  Scranton,  to  use,  etc., 
against  George  G.  Genet,  In  which  Augusta  G. 
Genet  Intervenes  as  defendant  From  the 
lodgment,  the  intervening  defendant  appeals. 
Reversed. 

Argued  before  MESTREZAT,  POTTER. 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Everett  Warren  and  F.  K.  Tracy,  for  ap- 
pellant David  J.  Davis,  City  Sol.,  for  appel- 
lee. 

STEWART,  J.  [11  For  a  determination 
of  this  case,  we  need  not  look  beyond  the  act 
of  June  4,  1901  (P.  Ii.  364).  That  act  within 
itself  provides  a  complete  system  regulating 
the  creation  of  the  liens  for  municipal  im- 


provements, and  prescribes  the  method  of 
their  enforcement  It  repeals  all  former  acts, 
whether  general  or  special,  which  were  in- 
consistent with  it  It  would  not  be  profitable 
to  consider  these  various  acts  or  the  deci- 
sions of  the  court  with  respect  to  them,  since 
the  acts  were  not  parts  of  a  general  system, 
hut  each  had  its  own  peculiar  features,  and 
no  one  that  we  have  examined  was  exactly 
like  the  act  of  1901  with  respect  to  that  fea- 
ture upon  which  we  rest  our  conclusion.  A 
careful  study  of  the  later  act  is  convincing 
that  it  does  not  contemplate  indefinite  pro- 
longation of  the  lien  of  a  claim  filed  through 
successive  revivals  by  writs  of  scire  facias, 
and  that  the  scire  facias  provided  for  In  the 
act  is  not  for  purpose  of  revival  of  the  lien 
filed,  but  for  enforcement  of  the  claim,  with 
extension  of  Hen  as  an  incident  to  a  delayed 
scire  facias.  Section  10  of  the  act  reads  as 
follows:  "Upon  each  tax  or  municipal  claim 
a  writ  of  scire  facias,  in  the  form  herein- 
after set  forth,  must  issue  within  five  years 
from  its  filing,  and  verdict  must  be  recov- 
ered or  Judgment  entered  on  the  scire  facias 
within  five  years  after  It  is  issued.  Final 
Judgment  must  he  entered  on  the  verdict 
within  five  years  after  its  recovery.  After 
judgment  is  entered,  it  must  be  revived  by 
writ  of  scire  facias  to  revive  the  Judgment; 
or  by  Judgment  thereon  within  each  recur- 
ring period  of  five  years.  If  a  claim  be  not 
filed  within  the  time  aforesaid,  or  if  it  be  not 
prosecuted  In  the  manner  and  at  the  times 
aforesaid  It  shall  be  wholly  lost."  The  above 
extract  from  the  statute  contains  everything 
therein  relevant  to  the  question  In  hand.  We 
have  here  a  provision  that  if  the  claim  be  not 
filed  within  the  time  prescribed,  or  If  It  be 
not  prosecuted  in  the  manner  aforesaid  (by 
scire  facias),  and  at  the  times  aforesaid 
(within  five  years  from  filing),  it  shall'  be 
wholly  lost.  The  distinction  in  the  office  of 
the  first  scire  facias  provided  for  in  the  act, 
and  any  which  may  be  subsequently  resorted 
to.  Is  apparent;  the  first  is  process  by  which 
the  claim  may  be  reduced  to  a  Judgment,  and 
all  controversy  with  regard  to  it  ended;  with 
Judgment  «nce  obtained,  the  Hen  thereafter 
attaches  to  It,  and  not  to  the  claim.  No  pro- 
vision for  revival  of  the  lien  of  the  claim 
can  be  found  in  the  act;  but  after  judgment 
Is  entered  the  Judgment  must  be  revived  by 
writ  of  scire  facias  "to  revive  the  Judgment" 
The  marked  difference  between  this  pro- 
cedure and  that  provided  for  in  the  earlier 
mechanic's  lien  law,  now  repealed,  is  signifi- 
cant We  call  attention  to  it  since  in  both 
the  proceeding  is  in  rem.  The  general  me- 
chanic's lien  law  of  June  16,  1836  (P.  L.  701). 
provided,  in  section  24,  after  declaring  the 
lien  of  the  debt  for  which  the  claim  was  filed 
should  expire  at  the  end  of  five  years  from 
the  day  of  filing  the  lien :  "Unless  the  same 
shall  be  revived  by  scire  facias,  in  the  man- 
ner provided  by  law  in  case  of  judgments; 
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in wbicb  case,  each  lien  staall  continue  In  like 
manner  for  another  period  of  five  years,  and 
so  from  one  such  period  to  another,  unless 
such  lien  be  satisfied,  or  the  same  be  extin- 
guished by  a  sheriff's  sale  or  otherwise  ac- 
cording to  law."  Here  was  express  provision 
that  the  lien  could  be  revived  by  writs  of 
scire  facias  as  often  as  was  necessary,  in  the 
same  manner  as  a  Judgment  The  writ  there 
was  not  simply  for  the  enforcement  of  the 
lien,  but  for  its  preservation.  That  the  dif- 
ference between  the  provision  in  that  act 
and  the  provision  in  the  general  municipal 
Hen  act  was  not  due  to  accidental  omission 
from  the  latter,  but  was  fully  intended,  be- 
comes apparent  upon  examination  of  the 
general  mechanic's  lien  act  of  June  4,  1901. 
which  superseded  and  repealed  the  act  of 
June  16,  1836.  The  later  act,  passed  the 
same  day  as  the  general  municipal  claim  act, 
changed  the  procedure  in  cases  of  meclianics' 
liens,  and  brings  it  into  exact  accordance 
with  the  procedure  provided  for  in  the  mu- 
nicipal lien  act  This  later  mechanic's  lien 
act,  in  section  10,  after  providing  that  a  writ 
of  scire  facias  must  issue  within  a  certain 
period,  proceeds :  "And  a  verdict  must  be  re- 
corded or  judgment  entered  on  the  scire  fa- 
cias within  five  years  after  it  is  issued.  Fi- 
nal judgment  must  be  entered  on  the  verdict 
within  five  years  after  its  recovery.  After 
judgment  is  entered,  it  must  be  revived  by  a 
writ  of  scire  facias  to  revive  the  Judgment 
or  any  judgment  thereon,  within  each  recur- 
ring period  of  five  years.  If  a  claim  be  not 
filed  within  the  time  aforesaid,  or  if  it  be  not 
prosecuted  in  the  manner  and  at  the  times 
aforesaid,  it  shall  be  wholly  lost"  We  derive 
from  this  a  manifest  purpose  to  restrict  the 
debatable  period  with  respect  to  the  claim. 
The  provision  that  the  claim  shall  be  whol- 
ly lost  if  it  be  not  prosecuted  in  the  manner 
and  at  the  times  aforesaid — ^that  is  to  say,  by 
writ  of  scire  facias  issued  within  five  years 
to  bring  it  to  judgment — indicates  clearly 
that  the  right  to  revive  pertains,  not  to  the 
Hen,  but  the  Judgment  obtained  thereon.  The 
proceeding  is  purely  statutory,  and  we  can 
introduce  nothing  into  the  remedy  which  is 
not  expressly  provided  by  the  statute.  Not 
only  is  there  lacking  here  any  express  au- 
thority for  a  scire  facias  to  revive  the  Hen 
of  the  claim,  but  we  think  it  clear  that  none 
was  Intended. 

[2]  In  the  present  case,  a  scire  facias  was 
issued  within  the  statutory  period.  But  not 
having  been  served  according  to  the  require- 
ments of  the  law  it  proved  abortive.  Unfor- 
tunately for  the  claimant,  it  issued  so  close- 
ly to  the  expiration  of  the  five-year  Umit 
tliat  with  the  return  of  the  writ  the  period 
had  closed.  Had  it  issued  a  term  earlier,  this 
fatal  effect  could  have  been  avoided  by  the 
abandonment  of  that  particular  writ,  and 
the  issuing  of  another  within  the  period. 
Admittedly  the  writ  returned  was  so  defec- 
tive that  a  Judgment  thereon  could  not  be 


supported.     The  case   stood,   ther^ore,   as 

though  no  writ  had  issued  within  the  statu- 
tory period.  Philadelphia  v.  Cooper,  212  Pa. 
■306,  61  Atl.  926.  An  alias  writ  of  scire  fa- 
cias was  sued  out  after  the  expiration  of  the 
limit,  and  it  Is  upon  this  writ  that  the  pres- 
ent contention  hangs.  The  appellee,  alleg- 
ing that  she  was  the  sole  owner  of  the  prem- 
ises against  which  the  claim  was  filed,  and 
that  her  husband,  who  was  named  in  the 
claim  and  writ  as  owner,  was  without  Inter- 
est in  the  premises,  filed  her  petition,  asking 
that  she  be  allowed  to  intervene.  This  being 
allowed,  a  general  appearance  for  her  fol- 
lowed. When  the  alias  writ  issued,  not  only 
was  the  lien  at  an  end,  but  In  the  language 
of  the  act  the  claim  was  "wholly  lost"  beyond 
possible  recovery.  The  claim  was  never  en- 
forceable, except  by  a  scire  facias,  and  the 
right  to  this  remedy  was  gone.  If  the  first 
scire  facias,  because  of  defective  service,  was 
a  nullity,  for  the  reason  that  it  was  not  suf- 
ficient to  support  a  Judgment  the  second  or 
alias  scire  facias  must  fall  under  like  con- 
demnation. Nothing  remained  of  tlie  claim 
on  which  any  such  writ  could  issue.  The 
purpose  of  the  scire  facias  was  to  warn  the 
owner  and  bring  her  into  court  to  make 
known  her  defeqse,  if  any  she.  had,  not  to 
answer  to  a  personal  demand  against  herself, 
but  to  show,  if  she  could,  why  her  property 
should  not  be  under  Judicial  subjection  to  a 
municipal  claim.  Her  appearance  certainly 
cured  all  mere  defects  in  matters  of  form 
and  Irregularities  In  service,  if  there  were 
any;  but  it  did  not  and  could  not  supply  the 
one  fact,  the  existence  of  which  was  absolute- 
ly necessary  to  the  validity  of  the  proceed- 
ing, and  without  wliich  the  action  of  the 
court  would  be  a  mere  nullity,  namely,  the 
existence  of  a  legal  claim  upon  which  a  scire 
facias  could  properly  issue.  The  right  of 
the  court  to  hear  and  determine  questions 
arising  in  connection  with  the  filing  and  en- 
forcing of  claims  for  mimiclpal  improve- 
ments is  purely  statutory.  The  right  of  the 
municipality  to  enforce  the  collection  of  any 
such  claim  is  also  statutory.  When  the  rec- 
ord falls  to  disclose  the  existence  of  sucb  a 
claim,  or,  what  is  equally  dectsive,  when 
facts  are  brought  to  the  attention  of  the  court 
which  establish  that  no  such  claim  exists, 
there  is  a  lack  of  power  in  the  court  to  bear 
the  case,  even  though  the  defendant  consent ; 
and  It  follows  that  a  judgment  rendered  in 
sucb  case  is  void  for  want  of  Jurisdiction. 
With  this  question  disposed  of  in  favor  of 
appellant  the  other  questions  raised  on  the 
appeal  do  not  call  for  consideration. 

The  refusal  of  the  defendant's  request  for 
affirmance  of  the  following  point,  "Under  the 
evidence  in  this  case  there  can  be  no  recov- 
ery," is  the  subject  of  the  first  assignment  of 
error.  This  point  should  have  been  aflSnned. 
This  assignment  of  error  Is  ■nstalned,  and 
Judgment  is  reversedi 
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JAPANESE)  IMPORTERS  CO.  T. 
WALSH. 

(Snpieme  Gout  of  Rhode  Island.    Mot.  8, 
1911.) 

JuDOVENT  (I  138*)— Default— Vacatiow, 

Where  plaintiff,  on  October  6,  1911,  ob- 
tained jadgment  against  defendant  by  default 
on  semce  of  a  writ  by  leaving  it  at  defendant's 
tan  nstial  place  of  abode,  and  on  such  judg- 
ment issued  execution  against  defendant's  body, 
thereupon,  on  Noveml)^  2d,  defendant  applied 
for  trial,  alleging  want  of  actual  notice  of  the 
•ervice  of  the  writ,  and  that  he  had  a  good 
and  ndid  defense  to  the  action,  the  Judgment 
will  be  set  aside,  and  new  trial  granted. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dm:  Dig.  i  13&*] 

Action  by  tbe  Japanese  Importers  Company 
igainst  Thomas  Walsh,  alias,  etc.  On  de- 
fendant's petition  for  a  trial  notwithstanding 
judgment  by  default,  under  Oen.  Laws  1909, 
&  297,  { 1.    Granted. 

The  following  is  defendant's  petition: 
"Japanese  Importers  Co.  t.  Thomas  Walsh. 
Alias. 

'^rbomas  L.  Walsh,  the  above  defendant, 
respectfully  represents  and  shows  that  on  the 
6Ui  day  of  October,  A.  D.  1911,  the  above- 
named  plaintiff  corporation  obtained  a  Judg- 
ment by  default  against  him  for  $162.70  and 
$3.00  costs  in  an  action  of  deceit  upon  a  writ 
of  summons  returnable  to  the  district  court 
o(  the  Sixth  judicial  district;  that  he  had  no 
knowledge  whatever  of.  tne  service  of  said 
vrlt,  which  service  appears  to  have  been  by 
leaving  a  copy  at  his  last  and  usual  place  of 
abode;  that  he  has  a  good  and  valid  defense 
to  said  action;  that  an  execution  was  Issued 
In  said  action  against  his  body;  and  that  he 
is  now  under  arrest  on  said  execution  and  In 
tbe  custody  of  a  deputy  sheriff.  And  he  says 
that  by  reason  of  accident,  misfortune,  and 
mistake  he  has  been  denied  and  has  not  had 
a  fair  trial  of  said  action.  He  therefore 
prays  for  a  new  tri^  In  said  action,  that  the 
default  aforesaid  be  removed,  and  that  fur- 
ther service  of  said  execution  be  stayed,  and 
that  be  be  released  from  arrest  thereunder 
'ill  the  further  order  of  the  court. 

"Thomas  L.  Walsh. 

"Subscribed  and  sworn  to  In  Providence, 
in  said  county,  this  2d  day  of  November,  A. 
D.  1911.  before  me. 

"H.  J.  Carroll,  Notary  Public" 

Bassett  &  Raymond,  for  plalntUT.  Hugh 
i.  Carroll,  for  defendant. 

FEB  CURIAM.  The  defendant's  petition 
for  t  trial  is  granted,  and  he  Is  directed  to 
nter  his  appearance  In  the  district  court  of 
the  sixth  Judicial  district  on  or  before  Novem- 
^  9, 1911.  The  Judgment  heretofore  entered 
io  laid  cause  Is  vacated,  and  the  defendant 
i«  released  from  arrest 


NICHOLS  V.  TOWN  OF  MANCHE-STER. 

(Supreme  Court  of  Errors  of  Connecticut.    Nov. 
1,  1911.) 

1.  APPEAt  AND  ERROB  (j  994*>— REVIEW— UN- 
CONTRADICTED Evidence. 

Under  Rules  of  the  Supreme  Court  of  Er- 
rors (Practice  Book  1908,  p.  268)  $  10,  provid- 
ing that  the  refusal  to  find  a  material  fact, 
whicli  was  undisputed,  shall  be  ground  for  an 
exception,  but  that  the  mere  uncontradicted  tes- 
timony to  a  fact  is  not  sufficient,  the  trial  court 
being  the  judge  of  the  credit  of  witnesses,  a  fact 
in  issue  is  not  undisputed,  though  the  only 
direct  testimony  thereon  is  not  contradicted, 
and  hence  a  finding  in  opposition  to  such  testi- 
mony will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3901-3906;  Dec.  Dig.  i 
994.*] 

2.  Appeal  and   Brbob   (5    1010*)— Review- 
Findings  Without  Evidence. 

A  finding  of  fact,  contrary  to  the  affirma- 
tive testimony,  not  directly  contradicted,  or 
when  no  witness  has  directly  testified  to  such 
fact,  is  not  necessarily  a  finding  without  evi- 
dence; for  facts  may  be  inferred  from  other 
facts  without  direct  evidence,  and  the  trial 
court  is  judge,  not  only  of  the  truthfulness  of 
witnesses,  but  of  the  weight  to  be  given  to  their 
testimony,  and  its  finding  will  not  lie  rev.ersed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  3979-3982;  Dec.  Dig.  { 
1010.*] 

3.  Municipal  Corporations  (§  819*)— Ooubts 
— Streets— AonoNS— Evidence. 

In  an  action  against  a  municipal  corpora- 
tion for  wrongful  death,  caused  by  an  obstruc- 
tion in  a  highway,  evidence  held  to  warrant  a 
finding  that  deceased  might  have  avoided  the 
obstruction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  819.*] 

4.  Municipal    Corporations    (8    818*)— Ob- 
struction IN  Street— BJvidence. 

In  an  action  against  a  municipality  for 
wrongful  death,  caused  by  an  obstruction  in  a 
highway,  the  court  in  making  a  finding  of  fact 
whether  deceased  might  have  driven  his  horse 
so  as  to  have  avoided  the  olwtruction,  should 
consider  the  disposition  of  the  horse,  his  ac- 
tions after  the  accident  and  all  matters  sur- 
rounding such   accident. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  J  818.*] 

Appeal  from  Superior  Court,  Hartford 
County;   William  H.  Williams,  Judge. 

Action  by  Mary  R.  Nichols,  as  adminis- 
tratrix of  the  estate  by  Benjamin  F.  Nichols, 
deceased,  against  the  Town  of  Manchester. 
From  a  judgment  for  defendant  plaintiff 
appeals.    Affirmed. 

Action  for  damages  for  personal  injury, 
resulting  In  the  death  of  the  plalntlfTs  In- 
testate, alleged  to  have  been  caused  by  a 
defective  highway,  which  It  was  the  duty 
of  tbe  defendant  to  maintain,  brought  to 
the  superior  court  of  Hartford  county  and 
tried  to  the  court  Facts  found  and  Judg- 
ment rendered  for  the  defendant 

Leslie  W.  Newberry  and  Richard  J.  Good- 
man, for  appellant  Theodore  M.  Maltble 
and  Olln  R.  Wood,  for  appellee. 
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HALL,  G.  3.  On  February  4,  1008,  at 
abont  9  o'clock  in  tlie  forenoon,  tlie  plaintiff's 
intestate,  Benjamin  F.  Nichols,  was  driv- 
ing his  horse  and  buggy  southerly  along 
a  highway  In  the  town  of  Manchester,  when, 
after  his  horse  had  run  for  about  500 
feet,  the  right-liand  front  wheel  of  his  car- 
riage struck  and  passed  over  a  stump  at 
the  westerly  side  of  the  road,  and  he  was 
thrown  from  his  carriage  and  killed. 

The  stump  was  within  the  limits  of  the 
highway.  Its  easterly  side  was  about  18 
inches  west  of  the  west  wheel  track  of  the 
highway,  and  the  center  at  the  top  of  the 
stump  was  about  9  inches  above  the  level 
of  the  roadway.  The  width  of  the  worked 
and  traveled  part  of  the  highway  was  about 
17V2  feet,  and  the  unobstructed  and  avail- 
able part  of  the  highway  east  of  the  stump 
vras  about  16  feet  wide.  To  one  driving 
southerly  on  the  highway  the  stump  was 
visible  from  a  point  abont  500  feet  north 
of  the  stump. 

The  issue  Joined  upon  the  question  of  the 
dangerous  condition  of  the  road  was  decided 
by  the  trial  court  in  favor  of  the  plaintifF, 
and  the  Issne  upon  the  alleged  due  care  of 
the  deceased  in  favor  of  the  defendant.  Par- 
agraphs 20  and  27  of  the  finding  of  facts 
are  as  follows: 

"At  and  before  the  buggy  struck  the  stump, 
the  deceased  was  able  so  to  control  and 
guide  said  horse  as  to  avoid  a  collision  with 
the  stump,  and  if  he  had  exercised  reason- 
able and  ordinary  care  and  prudence  in  driv- 
ing said  horse  he  would  have  readily  avoided 
such  collision,  and  the  accident  woald  not 
have  occurred. 

"From  the  time  the  horsr  began  Its  run- 
ning gait  the  deceased  did  not  endeavor  to 
restrain  it  from  such  gait  If  he  had  chosen 
to  do  so,  he  could  readily  have  so  restrained 
the  horse  before  the  buggy  left  the  wheel 
ruts." 

[1]  The  plaintiff  has  caused  the  entire 
evidence  to  be  certified  to  this  court  under 
the  provisions  of  section  797  of  the  General 
.Statutes,  and,  among  other  claims  for  cor- 
rections at  the  finding,  claims,  in  paragraphs 
21  and  22  of  the  assignment  of  errors,  that 
said  two  paragraphs  of  the  finding  should  be 
corrected,  upon  the  grounds  that  the  facts 
stated  in  said  paragraph  26  are  contrary 
to  the  undisputed  facts  appearing  in  the  rec- 
ord, and  that  the  facts  stated  In  paragraph 
27  are  contrary  to  the  undisputed  facts,  or 
are  found  from  guess  or  surmise.  We  deem 
it  necessary  to  consider  only  those  reasons 
of  appeal  relating  to  corrections  of  the  find- 
ing, and  of  these  only  the  assignments  of 
error  claiming  the  correction  of  said  para- 
graphs 26  and  27,  since,  if  the  requests  for 
the  correction  of  these  paragraphs  are  not 
granted,  the  decision  of  the  trial  court  upon 
the  question  of  due  care  upon  the  part  of 
the  deceased  must  stand. 

First  The  facts  stated  in  said  paragraphs 


26  and  27  are  not  contrary  to  admitted  or 
undlspnted  facts.  It  was  not  an  nndlspnted 
fact,  nor  one  admitted  by  the  defendant, 
that  the  deceased  was  unable  to  control  or 
guide  the  horse,  so  as  to  avoid  running  upon 
the  stump,  nor  that  the  deceased  endeavor- 
ed to  restrain  the  horse  from  running.  Tlie 
defendant  in  its  answer  denied  the  aver- 
ment of  due  care  by  the  deceased,  and  tbe 
record  clearly  shows  that  the  defendant 
claimed,  and  in  the  cross-examination  of 
plaintiffs  witnesses  endeavored  to  show,  as 
facts  material  to  the  Issue  of  due  care,  tbat 
the  deceased  could  have  so  controlled  tbe 
horse  as  to  avoid  running  upon  the  stump. 

Section  10  of  the  rules  of  the  Sapreme 
Court  of  Errors  (Practice  Book  1908,  p. 
268)  states  as  grounds  upon  which  a  finding 
may  be  corrected  by  proceedings  nnder  sec- 
tions 795  and  796:  (1)  The  refusal  to  find 
a  material  fact  which  was  admitted  or  un- 
disputed; (2)  the  finding  of  a  fact  in  lan- 
guage of  doubtful  meaning;  and  (3)  the 
finding  of  a  material  fact  without  evidence. 

It  appears  to  be  the  Claim  of  the  plain- 
tiff that  the  three  eyewitnesses  to  the  acci- 
dent testified  contrary  to  the  facts  stated 
in  paragraphs  26  and  27  of  the  findhig,  that 
no  witness  directly  contradicted  such  testi- 
mony, and  that,  therefore,  the  facts  stated 
in  these  two  paragraphs  were  found  oontrarv 
to  undisputed  facts  or  without  any  evidence. 
But  the  rule  Just  referred  to  states  tbat 
the  ftict  that  the  testimony  of  a  witness  to 
a  material  fact  is  without  contradiction  does 
not  render  the  fact  so  testified  to  an  undis- 
puted one,  and  that  the  trial  court  mnst 
Judge  of  the  credit  to  be  given  to  witnesses. 
We  said  in  AUls  v.  Hall,  76  Conn.  322,  340, 
56  Atl.  637,  644:  "Absence  of  direct  contra- 
diction by  the  mouth  of  a  witness  does 
not  make  a  fact  undisputed  within  the  mean- 
ing of  the  rule.  *  »  *  The  trial  court 
is  at  liberty  to  discredit  any  witness,  or  mul- 
titude of  witnesses,  if  it  deems  that  It  has 
cause  to  do  so." 

[2]  Again,  tbe  finding  of  a  fact  contrary 
to  the  affirmative  testimony  of  witnesses 
who  have  not  been  directly  contradicted,  or 
when  no  witness  has  directly  testified  to  sacb 
fact,  is  not  necessarily  a  finding  of  such 
fact  without  any  evidence.  The  trial  court 
is  the  Judge,  not  only  of  the  truthfulness 
of  witnesses,  but  of  the  weight  to  be  given 
to  their  testimony ;  and  there  are  many  facts 
which  are  not  required  to  be  proved  by  direct 
evidence,  but  which  may  properly  be  Inferred 
from  other  facts.  That  this  court,  in  pro- 
ceedings for  correcting  findings  of  facts,  will 
not  weigh  evidence  and  retry  cases,  has  l>een 
fully  settled  by  the  familiar  cases  of  Styles 
V.  T^ler,  64  Conn.  432,  30  Atl.  1^,  and 
Thresher  v.  Dyer,  Ex'r,  69  Conn.  404,  37 
Atl.  979. 

[3]  It  was  not  necessary  that  there  should 
have  been  direct  evidence  that  the  deceased 
could  have  controlled  or  guided  his  horse 
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so  as  to  avoid  the  accident,  to  Justify  the 
court's  finding  In  paragraphs  26  and  27. 
The  exercise  by  the  Injured  person,  or  his 
failure  to  exercise  due  care  In  cases  of  this 
character,  may  be  Inferred  from  all  the  facts 
and  circumstances  of  the  case;  and  if  such 
inference  Is  one  which  can  reasonably  be 
drawn,  it  Is  final.  Fay  v.  Hartford  &  Spring- 
field Street  Ey.  Co.,  81  Conn.  830-^335,  71 
AtL  361.  But  we  think  It  cannot  fairly  be  said 
that  all  of  the  three  eyewitnesses  to  the  ac- 
ddent,  and  who  testified  at  the  trial,  said 
that  the  deceased  was  unable  to  control  his 
borse.  In  answer  to  the  question,  "Was 
or  was*  not  the  borse  apparently  under  the 
driver's  control?"  the  plaintiff's  witness  New- 
berry answered,  "I  could  not  say."  To  the 
question,  "Did  be  appear  to  be  able  to  guide 
the  horse?"  the  plaintiff's  witness  Dewey 
ansn-ered,  "I  don't  know."  The  same  wit- 
ness upon  cioss-examlnation  testifled,  "I 
think  he  could  have'  kept  him  in  the  road 
all  ri^t"  In  answer  to  the  question  upon 
rross-examinatlon,  "So  that,  if  he  diverged 
from  the  roadway,  it  was  on  account  of  his 
failnre  to  guide  bim  properly — is  not  tltat 
true?  There  can't  be  any  question  about 
that,  can  there?"  the  plaintiff's  witness  Orant 
answered,  "No;"  and  to  the  further  ques- 
tion, "IB  it  tmeT  answered,  "Yes."  The 
same  witness  also  testified  upon  cross-ex- 
amination that  there  was  no  reason  why  the 
deceased  could  not  have  guided  the  borse  in 
a  roadway  15  feet  wide. 

But  if  all  tliree  of  these  witnesses  bad  tes- 
UQed  that  the  deceased  was  unable  to  con- 
trol the  horse,  the  trial  court  was  not  re- 
quired to  accept  these  statements  as  correct. 
The  court  could  reasonably  have  thought, 
as  it  very  likely  did,  that  these  witnesses 
did  not  profess  to  be  able  to  state  with  cer- 
tainty; and  from  where  they  were  at  the 
time  of  the  accident,  which  was  some  200 
feet  west  of  the  sttunp,  could  not  state  with 
certainty  whether  or  not  the  horse  was  run- 
ning from  fright,  or  whether  or  not  the 
bor«e  was  within  the  driver's  control,  and 
that.  In  so  far  as  they  testifled  regarding 
these  points,  they  were  only  expressing  their 
own  opinions  or  judgment  from  what  they 
taw. 

But  these  witnesses  apparently  stated 
fnlly  to  the  court  the  facts  upon  which  their 
lodgment  upon  these  points  was  based.  By 
their  testimony,  and  by  the  maps  and  photo- 
graphs in  evidence,  the  entire  scene  as  view- 
ed by  these  witnesses,  showing  the  action 
of  the  horse  and  the  conduct  of  the  driver 
from  the  time  the  horse  began  to  run  untU 
the  time  of  the  accident,  was  pictured  to 
the  trial  court,  and  from  all  this  evidence 
it  was  proper  for  the  court  to  draw  Its  own 
reasonable  conclusion  as  to  whether  the  de- 
''eased  could  have  controlled  the  horse  and 
bare  avoided  the  accident.  Even  if  others 
might  reasonably  have  drawn  different  con- 


clusions than  those  stated  In  paragraphs  26 
and  27,  It  does  not  follow  that  those  of  the 
trial  court  were  unreasonable  and  erroneous 
In  law,  and  we  think  they  were  not^ 

[4]  In  addition  to  the  facts  and  testimony 
above  stated,  there  was  evidence  that  the 
horse  was  a  gentle  one,  which  the  deceased 
was  accustomed  to  drive;  that  deceased 
was  an  experienced  driver,  and  knew  of  the 
existence,  condition,  and  location  of  the 
stump.  It  was  not  shown  that  the  horse 
WAS  running  from  fright.  There  was  evi- 
dence that  he  did  not  appear  to  be  "running 
wild";  tliat  he  was  running  at  a  "frisky 
gait" ;  that  one  of  the  eyewitnesses  remark- 
ed chat  Mr.  Nichols  was  "taking  a  fast  ride" ; 
that  there  was  nothing  out  of  the  ordinary 
In  the  manner  of  Mr.  Nichols;  that  he  did 
not  call  out  to  stop  the  horse,  but  sat  up- 
right In  his  seat,  with  bis  arms  extended, 
holding  onto  the  reins,  "holding  the  reins 
straight  before  him";  that  when  about  25 
feet  north  of  the. stump  the  horse  turned 
slightly  to  the  west  of  the  traveled  track 
and  ran  toward  the  stump;  that  after  the 
deceased  bad  been  thrown  out,  and  some 
distance  south  of  the  stump,  the  reins  be- 
came wound  around  the  hub  of  the  wheel, 
and  the  horse  was  "Ar&wa  up  tight"  and 
stopped.  These  were  all  proper  subjects 
of  consideration  by  the  trial  court  In  reach- 
ing Its  conclusions  stated  In  paragraphs  26 
and  27  of  the  finding.  McCarthy  v.  Consol- 
idated Ry.  Co.,  7»  Conn.  73,  63  Ati.  726. 

There  Is  no  error,  and  the  requests  for 
corrections  of  the  finding  are  denied.  The 
other  Judges  concurred. 


BELEVICZE  T.  PLATT  BROS,  ft  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Nov. 
1.  1911.) 

1.  Masteb  aro  Sebvant  (I  96*)— Injubt  lO 

EUPLOtA— LlABILITT. 

An  employer's  liabilitf  for  Injury  depends 
Biimarily  upon  whether  the  injnry  was  caused 
by  his  negligence. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ff  158,  162;  Dec  Dig.  $ 
96.*) 

2.  Master  and  Servant  ({§  101,  102*)— Safe 
Place  op  "W'obk,  £>rc.— Emploteb's  Dutt. 

Defendant  owed  a  continning  duty  to  nee 
reasonable  care  to  provide  a  reBsonably  safe 
place  and  a  machine  for  plaintiff  employ^  for 
Ills  work,  and  to  maintain  them  in  such  condi- 
tion. Including  the  duty  of  reasonable  inspec- 
tion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Ser^•ant,  Cent  Dig.  {§  180-184;  Dec.  Dig.  H 
101,  102.*] 

3.  Master  and  Sebvant  ({  150*)— Inctbuc- 
TION    OF    ElMPLorfi— Employer's    Duty. 

A  master  was  bounil  to  give  an  employ^ 
such  Instruction  and  warning  as  was  reasonable 
under  the  circumstances  as  they  were  Icnown  or 
ought  to  have  been  known  to  the  master,  so  as 
to  enable  the  employe  to  appreciate  the  risk, 
and,  with  proper  care,  to  do  his  work  without 
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peril  except  from  tb«  ordinarr  risks  of  the 
emplojment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  305-307;  Dec.  Dig.  i 
180.»]     ■ 

4.  Masteb  and   Skbvant  (|  157*)— iNsrBXJC- 
noN  OF  BKFLOTfi— Scope. 

Instruction  of  an  employ^  against  dangers 
most  be  graduated  to  his  age,  experience,  and 
capacity,  and  should  point  out  th«  risk  and  its 
nature  and  extent 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  303;    Dec.  Dig.  {  107.*) 

5.  Masteb  and   Servant  (|  203*)— Injdbies 
TO  Sebvant— Assumption  or  Risk. 

All  rislu  of  ttie  service  not  in  violation  of 
the  master's  doty  the  servant  assumes  by  the 
contract  of  employment,  and  for  such  injuries 
an  employer  is  not  liable. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SI  538^3;  Dec.  Dig.  | 
203.*] 

6.  Master  and  Servant  (|  125*)— Defects- 
Employer's  Liability. 

An  employer  is  not  liable  for  injuries  re- 
sulting fromr  defects  of  which  he  did  not  know 
or  was  not  bound  to  know  by  the  use  of  due  care. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  243-251;  Dec.  Dig.  | 
123.*] 

7.  Master  and   Servant  (|  276*)- Injuries 
— Prima  Facie  Liability. 

An  employer  is  prima  facie  liable  for  in- 
Jury  to  an  employ^  for  failure  to  perform  a 
duty  to  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  950-952;  Dec.  Dig.  { 
27G.*] 

8.  Master  and  Servant  (J  217*)— Injubibs 
TO  Employ^— Employer's  Liability. 

A  master  is  not  liable  for  negligent  injury 
to  his  employ^,  if  the  latter  knew,  or  ought 
to  have  known,  the  danger,  and  voluntarily  en- 
countered the  risk,  though  he  has  not  been 
instructed. 

[E2d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  574-600;  Dec.  Dig.  | 
217.*] 

9.  Master  and  Servant  (S  203*)— "Assump- 
tion OF  Risk"— Application  of  Docthinb. 

Assumption  of  risk  is  not  properly  appli- 
cable to  "ordinary  risk,"  since  it  can  mean  no 
more  than  that  the  risk  inhered  in  the  con- 
tract of  service,  and,  as  applied  to  an  extra- 
ordinary risk,  assumption  of  risk  means  that 
the  servant  has  by  his  own  act  waived  the  effect 
of  the  employer's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  203.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.' 589-591;  voL  8^  pp.  7584,  7585.] 

la  Master  and  Servant  (§  155*)— Wabniko 

TO   EImpLOYA— DUTT  to  GIVE. 

An  employer  must  warn  his  employ^  against 
latent  dangers  known  to  the  employer,  but  of 
which  tlie  employ^  neither  knows  nor  ought  to 
blow. 

[Bi.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  310;    Dec.  Dig.  {  155.*] 

11,  Master  and  Servant  (|  278*)— Injury  to 
E)mploy6— Evidence— Sufficiency. 

In  an  action  for  injury  to  an  employ^  at  a 
machine  containing  a  revolving  cylinder,  evi- 
dence held  to  sustain  a  finding  of  neRli;;ence  in 
failing  to  warn  him  against  dangers  of  the  em- 
ployment. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  i  278.*] 


12.  Master  and  Servant  (I  286*)— Injuries 
RncATTNo  to  E<kploy£-^drt  QuEsnoHS. 

Ordinarily,  in  an  employe's  personal  injury 
action,  what  warning  or  instruction  should  have 
been  gven  him  is  for  the  jury. 

[Ed.  Note.— EV>r  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  286.*] 

13.  Master  and  Servant  (t  286*)— Injuries 
Relating  to  Employ^— Jury  Questions. 

In  an  employe's  personal  injury  action, 
whether  defendant  was  negligent  in  failing  to 
warn  him  of  dangers  attending  work  at  a  ma- 
chine containing  a  revolving  cylinder  held,  un- 
der the  evidence,  a  jury  question. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  286.*] 

14.  Appeal  and   Ebrob  (|  999*)— Review- 
Findings— Conclusiveness. 

A  verdict  on  a  question  properly  submit- 
ted to  the  jury  cannot  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3912-3924;    Dec  Dig.  { 
999.*] 

Appeal  from  Superior  Court,  New  Haven 
County;    Ralph  Wheeler,  Judge. 

Action  by  WUliani  Belevicze  against  Piatt 
Brothers  &  Co.  Verdict  and  judgment  for 
plaintiff  for  |2,600,  and  defendant  appeaU:. 
Atiirnied. 

Terrence  F.  Carmody,  for  appellant.  Wil- 
liam E.  Tlioms  and  Francis  P.  Gullfoiie,  for 
appellee. 

• 

WHEELER,  J.  The  Jury  may  reasonably 
have  found  from  the  evidence  submitted  bj- 
the  plaintiff  these  facts :  The  plaintiff  was  a 
Lithuanian,  and  when  injured  in  the  defend- 
e^it's  factory  was  18  years  and  5  months  old. 
and  had  lived  in  this  country  3  years.  His 
knowledge  of  English  was  limited  and  con- 
fined to  a  few  simple  words.  He  entered  de- 
fendant's employ  and  had  worked  nine  days 
when  be  was  put  at  work  on  a  blocking  ma- 
chine of  a  type  that  was  not  dangerous  in 
Its  operation,  and  he  had  worked  on  this 
machine  two  days  when,  at  4  o'clock  in  the 
afternoon,  he  was  put  to  work  on  another 
type  of  blocking  machine  which  was  dan- 
gerous. The  only  Instruction  be  received 
was  for  about  10  minutes  from  a  boy  of  17, 
who  spoke  In  a  language  he  did  not  under- 
stand, and  by  motions  attempted  to  teach 
him  to  operate  the  machine  by  having  bim 
coll  one  strip  of  metal,  and  by  observing 
the  plaintiff  doing  the  work.  The  plaintiff 
was  not  warned  of  the  danger  of  the  work 
he  was  to  do,  nor  told  of  the  liability  of  his 
arm  getting  caught,  nor  cautioned  as  to  the 
proper  way  in  which  to  do  the  work  to  avoid 
this  liability.  In  order  to  have  given  the 
plaintiff  the  instruction,  facility,  and  practice 
to  operate  this  machine  with  reasonable 
safety  to  himself,  a  skillful  optative  should 
have  Instructed  him  in  a  language  he  under- 
stood and  have  shown  him  how  to  operate 
it  and  watched  him  In  trying  to  operate  It. 
and  should  have  continued  to  Instruct  and 
watch  him  for  a  considerable  time  so  that  in 
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(^se  his  hand  got  caught  before  he  bad  ac- 
qnlred  manual  flezterity  In  its  operation  the 
Budiliie  might  be  instantly  stopped  by  the 
iratcher,  as  It  was  impossible  for  the  opera- 
tive to  have  stopped  the  machine  after  being 
caagfat  The  work  the  plaintiff  did  on  this 
machine  appears  simple;  in  reality  it  is 
dacgerons  and  requires  considerable  dexter- 
it^r,  practice,  and  skill.  It  was  this:  A  strip 
of  metal  passes  between  very  heavy  reyolv- 
ioj;  steel  cylinders  and  leares  It  In  a  thin 
strip  a  few  Inches  wide,  which  is  called  a 
bar.  This  bar  Is  then  wound  upon  a  revolv- 
ing cylinder  or  spool  of  quite  large  diameter, 
called  a  winding  block,  or  a  blocking  ma- 
chine, which  revolves  about  52  revolutions 
to  the  minute.  The  plaintiff  was  required  to 
take  bold  of  tbe  bar  with  his  left  hand  as 
It  came  from  tbe  revolving  steel  cylinders 
and  place  it  upon  and  around  tbe  revolving 
Cfltnder  while  it  was  in  motion  and  hold  It 
npon  tbe  cylinder  until  enough  of  the  bar 
bad  come  in  contact  with  It  so  that  the  re- 
mlting  friction  would  wind  the  bar  upon  it. 
While  the  bar  was  being  placed  upon  and 
around  the  revolving  block,  if  the  hand  should 
be  allowed  to  remain  upon  the  metal  a  frac- 
tion of  a  second  too  long  it  Is  liable  to  be 
cangbt  betweoi  tbe  layers  of  tbe  bar  as  it  is 
being  wound  upon  tbe  block,  and  serious  in- 
Joty  may  result.  The  danger  of  injury  in  this 
way  was  not  one  tbe  plaintiff  knew  of  or 
was  warned  concerning. 

The  plaintiff  had  worked  on  this  machine 
for  5%  hours  and  coiled  20  strips  of  the  met- 
al when,  on  tbe  second  day,  without  negll- 
!;ence  on  bis  part,  his  band  was  caught  be- 
tween tbe  layers  of  tbe  metal  which  be  was 
trying  to  place  upon  tbe  revolving  cylinder, 
carrying  bim  over  tbe  machine,  and  as  a  re- 
^t  he  lost  his  arm.  The  defendant  knew, 
or  ought  to  have  known,  the  age,  lack  of  ex- 
perience, and  Ignorance  of  our  language  of 
the  plaiatlfl ,  and  knew  that  he  did  not  tm- 
deratand  the  operation  of  tbe  machine,  nor 
have  sufficient  instruction  and  practice  to 
have  been  reasonably  capable  of  running  it. 
The  plaintiff  did  not  comprehend  tbe  danger 
nor  appreciate  the  risk,  and  the  defendant 
knew  or  ought  to  have  known  this.  Tbe  ap- 
pellant bases  its  appeal  upon  the  trial  court's 
refusal  to  direct  a  verdict  and  its  motion  for 
*  new  trial  upon  tbe  same  ground,  viz.,  that 
there  was  no  legal  evidence  from  which  the 
jury  could  either  have  legally  found  the  de- 
fendant negligent,  or  that  the  plaintiff  was 
iQiorant  cX  the  alleged  danger,  and  did  not 
have  equal  means  with  the  defendant  of 
tnowing,  appreciating,  and  understanding 
the  danger,  since  the  injuries  of  the  plaintiff 
*ere  caused  by  a  risk  which  was  one  of  tbe 
oidinary  risks  of  bis  employment,  and  if  not 
tliat  but  an  extraordinary  one,  it  had  been 
twDmed  by  him. 

[t]  Tbe  liability  of  a  master  for  an  injury 
to  a  servant  primarily  depends  upon  whether 
«  not  tbe  injury  was  caused  by  his  negli- 


gence, and  is  determined  by  ascertaining 
whether  there  has  been  on  his  part  a  breach 
of  duty  owed  the  servant 

[2,  I]  Tbe  duty  of  tbe  master  in  this  case 
was  to  use  reasonable  care  to  provide  a  place 
and  a  machine  which  were  reasonably  safe 
for  the  plaintiff  for  his  work.  This  duty  was 
a  continuing  one,  and  hence  Included  that  of 
maintenance,  which  necessarily  Involved  that 
of  reasonable  inspection  and  care  (Bincicotti 
V.  O'Brien  Contracting  C3o.,  77  Conn.  C20,  flO 
Atl.  115,  ee  L.  R.  A.  83d),  and  it  Ukewlse  in- 
cluded the  giving  of  such  Instruction  and 
warning  to  the  plaintiff  as  would  be  reason- 
able under  tbe  circumstances  as  these  were 
known  or  ought  to  bave  been  known  to  the 
master  so  as  to  enable  the  servant  to  appre- 
ciate the  risk  and  comprehend  the  instruc- 
tions, and  with  proper  care  on  his  part  to  do 
his  work  without  peril  other  than  from  the 
subsequent  negligrace  of  the  defendant  or 
from  the  ordinary  risks  of  tbe  work  he  was 
to  do.  Pelow  V.  Oil  Well  Supply  Co.,  194  N; 
T.  68,  86  N.  E.  812;  Marklewltz  t.  Olds  Mo- 
tor Works,  152  Mich.  113,  120,  115  N.  W.  090. 

[4]  The  instruction  must  be  graduated  to 
tbe  age,  inexperience,  and  incapacity  of  tbe 
servant  and  should  point  out  the  risk  end  its 
nature  and  extent.  Thompson  on  Negligence, 
§§  4106,  4107. 

[6]  All  the  risk  of  tbe  service  not  in  viola- 
tion of  the  master's  legal  duty  the  servant 
by  bis  contract  of  employment  takes  upon 
himself.  For  such  risk  of  service  tbe  master 
Incurs  no  liability,  not  because  tbe  servant 
has  assumed  the  risk,  but  because  tbe  mas- 
ter owes  no  duty  in  reference  to  It. 

[6]  Seasonable  or  due  care  in  the  perform- 
ance of  the  master's  duty  does  not  require 
the  master  to  insure  the  safety  of  place,  in- 
strumentalities, or  servants;  hence  be  is  not 
liable  except  for  defects  be  knew  or  ought  to 
have  known  of. 

[7]  When,  subsequent  to  the  begianing  of 
employment,  a  servant  is  injured  through 
tbe  failure  of  the  master  to  perf<Hrm  bis  duty 
towards  blm,  the  master  is  prima  facie  lia- 
ble. 

In  tbe  terminology  of  tbe  law  this  risk, 
due  to  the  master's  misconduct,  comes  with- 
in what  Is  called  an  extraordinary  risk  as 
distinguished  from  the  ordinary  risk  of  ser- 
vice. "As  applied  to  the  risk  of  a  servant 
in  his  employment,  it  becomes  transformed 
from  ordinary  into  extraordinary  whenever, 
among  other  conditions,  the  master's  negli- 
gence contributes  an  added  hazard  to  tbe 
situation  in  which  the  servant  Is  placed." 
Baer  v.  Balrd  Macb.  Oo.,  84  Conn.  269,  273, 
79  Atl.  678. 

[8]  When  the  servant  knows,  or  ought  to 
have  known,  tbe  danger,  and,  even  though  no 
Instruction  has  been  givoi,  appreciates  the 
risk  and  voluntarily  encounters  It  by  contin- 
uing in  the  work  without  promise  of  remedy, 
bis  conduct  prevents  his  taking  advantage 
of  the  master's  negligence.     Bile  t.  Gowles, 
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82  Conn.  236,  73  Atl.  258;  American  Sbeet  & 
Tin  Plate  Co.  ▼.  Drbanskl  et  al.,  162  Fed.  91, 
t)6,  89  C.  C.  A.  91.  This  Is  fso,  not  because 
the  servant  has  assumed  the  risk  through 
his  contract  of  employment,  but  because  his 
voluntary  continuance  In  service  with  knowl- 
edge of  the  danger  and  appreciation  of  the 
risk  created  by  the  defendant's  breach  of 
duty  prevents  him  from  taking  advantage  of 
the  defendant's  breach.  Volenti  non  fit  in- 
juria. Lord  Esher,  In  Yarmouth  v.  France, 
(1887)  19  Q.  B.  D.  647,  662;  Rlgsby  v.  OU 
Well  Supply  Co..  116  Mo.  App.  307,  91  S.  W. 
460;  Worden  v.  Gore-Meenan  Co.,  83  Conn. 
642,  78  Ati.  422. 

By  his  own  voluntary  act  he  has  waived 
his  right  to  secure  compensation  for  injuries 
suffered  through  the  defendant's  breach  of 
duty. 

The  books  use  the  term  "assumption  of 
risk"  as  applicable  to  either  the  "ordinary 
risk"  or  the  "extraordinary  risk." 

[9]  Assumption  of  risk  is  not  properly  ep- 
Ilcable  to  "ordinary  risk."  As  applied  to  the 
ordinary  risk,  "assumption  of  risk"  can  mean 
no  more  than  that  the  risk  inhered  in  the 
contract  of  service;  as  applied  to  the  ex- 
traordinary risk,  it  means  that  the  servant 
has  by  his  own  act  or  volition  waived  the 
effects  of  the  master's  violation  of  bis  legal 
duty.  Martin  v.  Light  Co.,  131  Iowa,  735, 
106  N.  W.  359;  Vohs  v.  Shorthell  &  Co.,  130 
Iowa,  538,  544,  107  N.  W.  417;  Duffey  v. 
Consolidated  Block  Co.,  147  Iowa,  225, 124.  N. 
W.  609,  610,  30  L.  R.  A.  (N.  S.)  1067;  note,  28 
L.  B.  A.  (N.  S.)  1216;  Worden  v.  Gore-Mee- 
nan Co.,  83  Conn.  642,  78  Ati.  422. 

[10]  Dangers,  though  latent,  may  be  known 
to  the  master,  and.  If  so,  the  duty  Is  placed 
on  him  of  warning  the  servant  who  neitl^er 
knows  nor  ought  to  know  of  these,  and  his 
failure  to  do  so  is  negligence,  recovery  for 
which  Is  based,  not  upon  the  existence  of  the 
danger,  but  upon  his  failure  to  warn.  See 
extremely  valuable  discussion  of  assumption 
of  risk  In  note  to  28  L.  R.  A.  (N.  S.)  1216. 

The  grounds  upon  which  the  appellant 
rests  its  motions  are  that  the  danger  through 
which  the  injuries  to  the  plaintiff  arose  was 
one  within  the  scope  of  his  contract  of  ser- 
vice, and.  If  not  such,  but  an  extraordinary 
one,  it  was  one  which  the  plaintiff  knew  and 
voluntarily  encountered. 

if  the  evidence  supported  either  contu- 
sion, the  verdict  could  not  stand. 

[11]  The  verdict  of  the  Jury,  under  the  al- 
legations of  the  amended  complaint  and  the 
facts  In  evidence,  must  have  been  based  upon 
a  finding  that  the  defendant  was  negligent  In 
the  manner  described,  and  that  that  was  the 
proximate  cause  of  his  injuries  to  which  he 
did  not  materially  contribute.  That  negli- 
gence consisted  in  putting  the  plaintiff  at 
work  upon  a  machine  which  It  knew  to  be 
dangerous  and  liable  to  injure  him  In  the 


manner  it  did  without  warning  him  of  tbe 
danger  and  properly  Instructing  him  in  its 
operatloa  Likewise  the  verdict  imports  that 
the  jury  found  that  the  risk  which  was  tbe 
proximate  cause  of  the  injury  to  the  plain- 
tiff was  not  an  ordinary  risk  of  the  service 
which  Inhered  in  his  employment,  but  a  risk 
arising  through  a  breach  of  the  master's 
duty  either  in  falling  to  warn  and  Instruct 
when  having  full  knowledge  or  otherwise. 
Otherwise  under  proper  instructions,  and  no 
complaint  is  made  of  these,  a  different  con- 
clusion must  have  resulted.  Likewise  tbe 
verdict  Imports  that  the  jury  found  tliat  tbe 
plaintiff  did  not  know  and  appreciate  tbe 
risk  in  the  operation  of  the  mactilne  and  vol- 
untarily encounter  it. 

Unless  these  conclusions  were  so  narea- 
sonable  that  the  jury  ought  not  on  the  evi- 
dence to  have  reached  them,  the  verdict 
should  stand. 

The  evidence  before  the  jury  was  conflict- 
ing; hut  there  was  evidence  from  which 
they  might  reasonably  have  found  either  a 
breach  by  the  defendant  of  its  primary  duty 
to  the  plaintiff,  which  he  did  not  know  of. 
or  an  extraordinary  risk  which  tbe  plaintiff 
did  not  assume,  and  hence  there  was  suffi- 
cient evidence  to  support  the  verdict.  Brad- 
bury V.  South  Norwalk,  80  Conn.  300,  68  Ati. 
321. 

[12]  What  warning  or  wliat  Instructions 
should  have  been  given  depended,  as  they  do 
In  every  case,  upon  tbe  circumstances,  and 
these  are  for  the  jury,  and  ordinarily  not 
reviewable.  Clemend  v.  Gem  Fibre  Paclcage 
Co.,  158  Mich.  495,  509,  117  N.  W.  187. 

[13,  14]  As  all  of  the  conclusions  wblch  tbe 
verdict  Imports  together  with  that  of  con- 
tributory negligence,  which  Is  not  seriously 
pressed,  depended  upon  many  circumstances, 
they  were  essentially  questions  of  fact  for 
the  jury,  and  the  verdict  based  thereon  can- 
not in  the  proper  application  of  our  rule  of 
law  be  set  aside  and  a  new  trial  granted.  It 
also  follows  that  the  court  was  right  in  re- 
fusing to  direct  a  verdict. 

There  Is  no  error.    All  concur. 


RUSKIN  y.  ARMN. 
(Supreme  Court  of  New  Jersey.    Nov.  6,  1911.) 

(SylUibut  ly  t\«  Court.) 

LlBBL    AHD     SLANDEB     (§     104*)— E<VIDEKCE— 

Abanooned  Pleading. 

In  an  action  of  libel,  when  the  defendant 
files  a  plea  of  justification  and  afterwards  with- 
draws such  plea,  by  leave  of  the  court,  plaintiff 
is  nevertheless  entitled  to  put  such  plea  in  evi- 
dence as  bearing  on  the  question  of  malice. 

[Bd.   Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  i  104.*] 

Error  to  Circuit  Court,  Essex  County. 
Action  by  Charles  Ruskln  against  Samuel 
Armn.     Judgment  for  nominal  damages  for 
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plaintiff,    and  he  bTings   error.     Reyersed, 
and  venire  de  novo  ordered. 

Argued  Jane  term,  1911,  before  GUM- 
MERE,  a  J.,  and  PARKER  and  VOOR- 
HEES,  JJ. 

WllUam  Greenfield,  for  plaintiff  In  error. 
Frank  B.  Bradner,  for  defendant  In  error, 

PARKER,  J.  This  is  an  action  of  llbeL 
Tbe  plaintiff  had  a  verdict  for  six  cents,  and 
sues  out  this  "writ  of  error.  There  nre  27 
specific  assignments  of  error,  but  with  one 
exception  we  find  no  harmful  error  In  the 
case.  This  error,  however,  will  require  a  re- 
versal of  the  Judgment  and  a  venire  denovo. 

Tbe  suit  was  based  on  a  petition,  signed 
by  some  40  persons,  which  was  addressed 
to  the  Newark  excise  board  and  protested 
against  the  granting  of  a  liquor  license  to 
plaintiff  on  two  grounds:  First,  that  there 
were  already  enough  saloons  in  the  particu- 
lar locality;  and,  secondly,  that  plaintiff  was 
not  of  good  reputation  and  had  conducted 
a  saloon  previously  in  an  Illegal  manner. 
This  second  ground  was  of  course  the  part 
charged  as  libelous.  The  defendant  did  not 
sign  the  petition,  but  he  circulated  it  and 
obtained  signatures  and  was  instrumental  in 
presenting  it  to  the  excise  board.  Some  20 
signers  were  Joined  with  lilm  as  defendants, 
bnt  as  to  them  there  was  a  discontinuance 
at  the  trial. 

Defendant  pleaded:  First,  the  general  is- 
sue; secondly,  that  the  statements,  etc.,  in 
the  petition  presented  to  the  board,  etc., 
"are  true" ;  thirdly,  that  the  communication 
was  privileged.  At  the  opening  of  the  trial, 
defendant's  counsel  asked  leave  to  strike 
out  the  "plea  of  Justification,"  evidently 
meaning  the  second  plea.  This  was  opposed 
on  the  ground  that  plaintiff  had  prepared  to 
rebut  it,  and  had  been  holding  a  number  of 
witnesses  for  that  purpose.  The  court  al- 
lowed the  withdrawal  of  the  plea  on  pay- 
ment of  costs,  and  added  that  the  "question 
*  *  *  whether  plaintiff  Is  entitled  to 
claim  any  damages  against  these  defuidants 
for  putting  on  t))e  record  a  plea  of  that 
character  and  then  not  following  It  up,  I 
need  not  decide  now."  Toward  the  end  of 
plaintiff's  case  in  chief,  however,  the  ques- 
tion came  up  In  this  way:  PlalntlfTs  coimsel 
offered  In  evidence  the  second  plea,  and  ask- 
ed leave  to  read  it  to  the  Jury.  This  was 
objected  to  and  argument  had,  and  the  court 
overruled  the  offer  and  refused  to  let  the 
plea  be  read.  This  was  excepted  to  and  er- 
ror duly  assigned ;  and  this  was  the  Judicial 
action  which  In  oar  view  was  erroneous  and 
prejudicial  to  tbe  plaintiff,  and  requires  a 
reversal  of  the  Judgment. 

No  ezcention  was  taken  to  tbe  action  of 
tbe  trial  Jndge  In  permitting  the  withdrawal 
of  tbe  plea ;  and  indeed  it  was  unexception- 
able.   Van  Pelt  v.  WhlUock,  6  N.  J.  Law, 


SLO.  But  the  Judge  took  the  ground  in  ex- 
cluding the  plea  when  offered  in  evidence 
that  its  withdrawal  as  a  part  of  the  record 
removed  it  from  the  case  for  all  purposes; 
and  this  In  spite  of  tbe  facts  that  it  had  been 
placed  on  tbe  record  by  defendant  and  al- 
lowed there  to  remain  as  a  substantial  re- 
iteration of  the  alleged  libel  until  after  the 
Jury  was  sworn  and  until  after  plaintiff's 
counsel  bad  in  the  course  of  preparation  for 
the  trial  subpcenaed  a  large  number  of  wit- 
nesses and  presumably  communicated  to 
them  tbe  contents  of  the  plea  that  they  were 
to  be  called  to  contradict  by  their  testimony. 

The  rule,  as  we  understand  it,  is  that  a 
plea  of  Justification,  unsupported  by  proof, 
may  be  considered  by  the  Jury  as  an  aggra- 
vating circumstance  In  assessing  the  dam- 
ages. 25  Cyc.  416;  18  Encyc.  Law  (2d  Ed.) 
1104;  Townshend,  L.  &  S.  {  400;  Odgers, 
L.  &  S.  I  311;  1  Chltty,  PI.  (12th  Am.  Ed.) 
509;  Fodor  v.  Fuchs,  79  N.  J.  Law,  529,  532, 
76  AU.  1081. 

In  Moore  v.  Beck,  71  N.  J.  Law,  8,  58  Atl. 
166,  this  court  held  that,  when  evidence  was 
produced  in  support  of  a  plea  of  Justification, 
the  fact  that  it  "failed  to  convince  the  Jury 
of  the  truth  of  the  alleged  slanderous  words 
afforded  no  ground  for  holding  as  matter  of 
law  that  the  plea  was  filed  in  bad  faith,  or 
that  the  words  were  spoken  with  a  malicious 
motive,  and  therefore  Justified  the  Jury  In 
awarding  exemplary  damages."  But  this 
does  not  reach  tbe  question  under  considera- 
tion, which  Is  whether  tbe  Jury  were  entitled 
to  consider  the  reiteration  of  tbe  accusa- 
tion in  Judging  of  the  question  of  malice. 

There  are  authorities  which  hold  that.  If 
a  plea  of  Justification  be  withdrawn,  it  is 
out  of  the  case  for  all  purposes,  and  the  Jury 
are  not  entitled  to  consider  it  in  aggravation 
of  damages.  Gllmore  ▼.  Borders,  2  How. 
(Miss.)  824;  Shirley  v.  Keathey,  4  Cold. 
(Tenn.)  29.  We  find  difficulty  in  adopting 
the  reasoning  of  decisions  which  hold  that 
a  defendant  may  go  on  record  as  reiterating 
a  libel,  and  escape  all  responsibility  by  with- 
drawing it  at  the  last  moment.  In  Warwick 
V.  Foulks,  12  M.  &  W.  507,  an  action  for  false 
Imprisonment,  there  was  a  plea  of  Justifica- 
tion that  plaintiff  had  committed  a  felony; 
but  tbe  plea  was  abandoned  at  the  trial. 
The  Jury  were  Instructed  that  the  putting  of 
such  a  plea  on  record  was  a  persisting  in  the 
charge  and  was  to  be  considered  by  them  In 
assessing  damages ;  and  this  instruction  was 
upheld. 

To  the  same  effect  is  Smith  y.  Gompton, 
67  N.  J.  Law,  548,  52  Atl.  386,  58  L.  R.  A. 
480,  decided  by  the  Court  of  Errors  and  Ap- 
peabg.  In  that  case,  which  was  a  suit  for 
breach  of  promise,  the  defendant,  in  response 
to  a  demand  for  a  specification  of  defenses 
under  section  110  (now  104)  of  tbe  practice 
act  (P.  L.  1903,  p.  567),  served  notice  that 
he  proposed  'to  ^ow,  among  other  things. 
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that  be  bad  lawfully  rescinded  tbe  contract 
because  of  dlscoverlug  tbat  plaintiff  was  not 
of  good  moral  character.  This  notice  was 
not  flled  l>efore  the  opening  of  the  trial,  and 
at  about  that  time  defendant's  counsel  in- 
formed the  plalntifTs  counsel  that  the  par- 
ticular specification  would  not  be  relied  on. 
Plalntlfrs  counsel  was-  nevertheless  permit- 
ted to  ofter  it  in  evidence  in  aggravation  of 
damages;  and  this  was  sustained  by  the 
court  of  review  on  the  theory  that  the  sped- 
flcation  had  a  tendency  to  humiliate  plain- 
tiff in  the  estimation  of  ber  counsel  and 
made  it  necessary  to  inform  her  witnesses 
that  her  character  would  be  attacked — a  pre- 
cise parallel  to  the  present  case,  and  stronger, 
in  that  the  paper  In  question  was  not  a  court 
record  open  to  the  world,  but  a  mere  notice 
as  between  tbe  parties,  so  far  as  related  to 
any  act  of  defendant  or  his  counsel. 

We  think  it  Is  clear  that  the  placing  on  rec- 
ord of  the  second  plea  reiterating  the  truth  of 
the  charges  contained  In  the  i>etitIon  was  a 
fact  that  tbe  plaintiff  was  entitled  to  place 
before  the  Jury  as  evidence  of  malice.  The 
fact  that  It  was  withdrawn  by  leave  of 
court  does  not  help  the  defendant.  All  that 
that  withdrawal  accomplished  was  to  modify 
tbe  record  on  which  the  case  was  to  be  tried, 
by  depriving  the  defendant  of  any  right 
previously  existing  by  virtue  of  this  plea 
of  putting  in  evidence  the  truth  of  the  state- 
ments of  tbe  petition.  The  effect  would  have 
been  practically  the  same  bad  defendant  sim- 
ply announced  that  he  would  offer  no  evi- 
dence in  support  of  the  second  plea,  and 
plaintiff  dismissed  his  witnesses.  In  either 
case  the  fact  would  remain  for  the  considera- 
tion of  tbe  Jury  that  defendant  had  foribally, 
In  writing,  and  of  record,  reiterated  a  state- 
ment which  by  his  withdrawal  of  It  at  tbe 
trial  he  conceded  to  be  false. 

It  Is  urged  for  defendant  that  the  plea 
was  Invalid  in  form  as  a  plea  of  Justification, 
in  that  it  simply  alleges  generally  the  truth 
of  the  charges,  without  stating  specific  facts; 
and  no  doubt  this  Is  true.  1  Chltty,  PI.  494 ; 
Fodor  V.  Fuchs,  77  N.  J.  Law,  92,  71  AO.  108. 
But  we  fail  to  see  that  the  question  of  the 
legal  -sufficiency  or  otherwise  of  the  plea 
as  a  pleading  has  any  relation  to  the  libelous 
character  of  the  statement  it  contained. 

We  conclude,  then,  that  the  trial  court 
should  have  permitted  the  plea  that  was 
withdrawn  to  be  put  in  evidence  and  read 
to  the  Jury,  and  that  injurious  error  result- 
ed from  its  exclusion. 

This  disposes  of  the  only  assignment  of 
error  requiring  a  reversal.  We  find  no  other 
injurious  error  either  In  tbe  Charge  or  in 
the  course  of  tbe  trial  that  Is  properly 
brought  up  for  review. 

The  Judgment  will  be  reversed  to  tbe  end 
that  a  venire  de  novo  issue. 


CITY  OP  ELIZABEJTH  t.   CENTRAL  R. 

CO.  OF  NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.    Nov.  1, 1911.) 

(BylUbui  by  the  Court.) 

Tbtal  (I  189*)— Takino  Cask  raoic  Jxmr— 

DiBECTioN  or  Verdict. 

In  order  to  warrant  the  direction  of  a 
verdict  for  a  defendant,  it  should  appear  that 
the  evidence  offered  by  the  plaintiff  to  sustain 
his  case  wag  clearly  lDEufiH;ient  to  justify  a 
verdict  in  his  favor,  and  ttiat  a  veraict  ren- 
dered for  the  plaintiff  thereon  would  be  set  aside 
as  unsupported  by  the  evidence  or  against 
the  weignt  of  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  37&-3S0;    Dec.  Dig.  i  169.*} 

Case  Certified  from  Circuit  Court,  Union 
County. 

Action  of  ejectment  by  the  City  of  Eliza- 
beth against  the  Central  Railroad  Company 
of  New  Jersey.  Heard  on  case  certified 
from  the  Union  county  circuit  court.  Rule 
to  show  cause  why  verdict  for  plaintiff 
should  not  be  set  aside  ordered  dlsctiarged. 

See,  also,  79  N.  J.  Law,  642,  77  Atl.  529. 

Argued  June  term,  1911,  before  SWATZE 
and  BERGEN,  JJ. 

James  C.  Connolly  and  Frank  Bergen,  for 
plaintiff.  Frederic  J.  Faulks  and  Richard 
V.  Llndabnry,  for  defendant 

BERGEN,  J.  The  plaintiff  brought  this 
action  In  ejectment  to  recover  possession  of 
a  tract  of  land  which  it  claims  Is  a  part  of 
a  public  highway  in  the  city  of  Elizabeth, 
now  called  Elizabeth  avenue,  of  which  tbe 
defendant  now  has  tbe  possession.  Tbe 
highway  Is  a  very  ancient  one,  having  been 
established  by  the  colonial  Legislature  in 
17G5  (Alllnson's  Laws,  p.  289),  and  then  and 
nows  runs  across  a  tract  of  land  designated 
as  tbe  "Old  Point  Tracr  to  tbe  "edge  of 
tbe  Sound";  1.  e.,  Staten  Island  Sound.  Tbe 
present  dispute  Is  the  location  of  tbe  high- 
water  mark  of  the  Sound  when  the  high- 
way was  laid  out  Tbe  defendant  claims  to 
hold  the  land  under  a  grant  from  the  ri- 
parian commissioners  made  to  It  in  1874  of 
a  tract  of  land  lying  between  tbe  original 
high- water  line  of  the  Sound  and  the  ex- 
terior wharf  line  as  established  by  the  com- 
missioners, and  insists  that  this  conveyance 
embraces  the  locus  In  quo  within  Its  bound- 
aries, if  the  original  lilgh-water  mark  In 
1685  was  as  far  north  of  the  present  abore 
line  as  It  claims,  and  therefore  that  tbe 
entire  tract  in  dispute  lies  between  the  origin- 
al "edge  of  the  Sound"  and  tbe  present  abore 
line.  It  is  not  necessary  to  pass  upon  the 
legal  sufficiency  of  defendant's  grant  I>ecauae 
the  questions  certified  can  l>e  properly  dis- 
posed of  on  other  grounds,  and  ther^ora  no 
opinion  is  expressed  on  that  matter.  The 
issue  at  tbe  trial  and  tbe  one  snlunitted  to 
the  Jury  was  the  location  of  tbe  blj^-water 
mark  when  the  highway  was  laid  aat,  and 
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that  iB  the  only  phase  of  the  caw  we  tin 
called  upon  to  consider  In  the  present  pro- 
ceeding. The  jury  returned  a  verdict  for 
the  plaintiff,  and  the  trial  court  allowed 
a  rule  to  show  cause  why  the  yerdict  should 
not  be  set  aside  upon  the  ground  that  it  was 
contrary  to  the  weight  of  the  evidence,  re- 
aerring  all  bills  of  exceptions  taken  at  the 
trial,  which  rule  was  later  so  amended  as 
to  require  the  plaintiff  to  further  show  cause 
why  the  Judgment  entered  on  the  verdict, 
before  the  rule  was  allowed,  should  not  be 
vacated.  Subsequently  the  defendant  ap- 
plied for  an  order,  which  was  allowed,  per- 
mitting it  to  waive  all  bills  of  exceptions 
sealed  to  the  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant  as  to  the  whole, 
or  a  part  of  the  locus  in  quo.  The  trial 
court,  conceiving  that  difficult  and  doubt- 
ful questions  of  law  were  raised  founded  on 
Its  refusal  to  direct  a  verdict  for  the  defend- 
ant, either  as  to  the  whole,  or  a  portion  of 
tbe  locus  in  quo,  certified  to  this  court  for 
its  advisory  opinion  the  following  questions: 
"(a)  Whether  a  new  trial  should  be  granted 
because  of  t>be  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant  for  the  whole  of 
the  locus  in  quo?  (b)  Whether  a  new  trial 
tboold  be  granted  because  of  the  refusal  of 
the  court  to  direct  a  verdict  for  the  defend- 
ant for  so  much  of  the  locns  in  quo  as  lies 
to  the  southeast  of  a  straight  line  drawn 
across  the  same  from  northeast  to  southwest 
distant  from  the  northwesterly  side  thereof 
66  feet  on  the  northeasterly  line  and  92  feet 
on  the  southwesterly  Una" 

In  order  to  warrant  tbe  direction  of  a 
verdict  for  a  defendant,  it  should  appear 
that  the  evidence  offered  by  the  plaintiff 
to  sustain  Iiis  case  was  clearly  insufficient 
to  justify  a  verdict  in  his  favor,  and  that 
a  verdict  rendered  for  the  plaintiff  thereon 
would  be  set  aside  as  unsupported  by  the 
evidence  or  against  the  weight  of  it.  Hart- 
man  V.  Alden,  Ex'rs,  84  N.  J.  Law,  618 ;  Mc- 
Cormack  v.  Standard  Oil,  00  N.  J.  Law,  243, 
245.  37  AtL  617.  So,  if  there  be  any  evi- 
dence from  which  the  Jury  could  properly 
Infer  that  the  original  high-water  mark  was 
Math  of  the  locus  in  quo  in  1766,  then  contra- 
dictory testimony  offered  by  the  defendant 
would  raise  a  disputed  question  of  fact,  and 
not  a  donbtfnl  question  of  law.  The  de- 
fendant Claims  that,  not  only  did  the  plain- 
tiff fail  to  show  any  title  to  the  land  in  con- 
troversy, but,  on  the  contrary,  defendant's 
caw  conclusively  demonstrated  that,  when 
tbe  road  was  laid  out.  Its  terminal  point, 
tbe  edge  of  the  Sound,  was  north  of  the 
locos  in  «iao,  and  that  all  of  the  locus  In  quo 
*u  an  aUnvlai  formation,  which  the  defend- 
>nt  argues  Is  subject  to  the  right  of  the 
•tate  to  grant,  and  that,  if  the  evidence  was 
■lot  absolutely  conclusive,  it  so  overweighted 
tlut  offered  by  the  plaintiff  as  to  require 
tbe  settlnc  aside  of  the  verdict  in  its  favor. 
Tbe  burdoi  of  showing  the  location  of  the 
«tt|inal  bl^-watcr  mark  la  on  the  defend- 


ant tKUsabeth  t.  Central  R.  R.  Company 
of  New  Jersey,  79  N.  J.  law,  642,  77  Atl. 
529),  and,  in  order  to  entitle  it  to  a  directed 
verdict  on  that  ground,  it  must  establish  that 
fact  so  clearly  as  to  place  it  beyond  reason- 
able doubt 

The  plaintiff,  in  order  to  support  Its  case, 
produced  at  the  trial  an  ancient  map  made 
in  1797  called  the  "De  Camp  map,"  on  which 
was  protracted,  but  v^thout  courses  or  dis- 
tances, the  ancient  highway,  showing  that 
it  ran  to  the  Sound.  It  appears  from  this 
map  that  on  the  westerly  side  of  the  avenue 
there  is  a  monument,  placed  there  In  1690  or 
1691,  the  date  marked  thereon  appearing  to 
be  1691.  This  monument  is  still  in  existence, 
well  preserved,  and  the  accuracy  of  its  lo- 
cation is  not  disputed.  This  map,  called  in 
this  case  the  De  Camp  map.  Is  drawn  to 
a  scale,  and  the  distance  from  the  monu- 
ment along  the  ancient  highway  to  tbe 
Sound,  ascertained  by  scaling  the  map,  is 
substantially  the  distance  at  the  present 
time  between  the  two  points,  so  If  the  map  is 
accurately  drawn,  according  to  the  scale 
stated  on  it.  It  would  be  quite  persuasive- 
that  the  original  high-water  mark  is  now 
where  it  was  in  1766,  which  is  south  of  the 
locus  in  quo.  In  1797  the  land  belonged  t» 
John  Stites,  Aaron  Ogden,  and  Jonathan 
Dayton,  as  tenants  in  common,  and  in  1802 
Dayton  conveyed  his  interest  in  the  tract 
lying  on  the  east  of  tbe  avenue  to  Thomas 
Gibbons,  which  is  described  in  the  deed  as 
"beginning  on  the  northeast  side  of  the  Old 
Point  Boad  six  rods,  north  fifty  two  degrees, 
twenty  minutes  east,  from  the  stone  marked 
H.  T.  1690,  which  is  a  corner  of  land  be- 
longing to  Thomas  Crowell,  from  said  be- 
ginning, running  along  the  northeast  side  Of 
the  road  south  thirty  two  degrees  and  forty 
five  minutes  east,  thirty  four  chains  and 
sixty  eight  links  more  or  less  to  the  edge 
of  the  Sound,  and  one  chain  more  into  the 
Sound,"  and  then,  following  numerous  courses 
and  distances,  to  a  large  white  oak  tree,, 
"being  the  northerly  comer  of  the  Old  Point 
Farm."  It  thus  appears  that  in  a  deed  made 
in  1802,  the  distance  from  the  old  monument 
to  the  Sound  substantially  corresponds  with 
the  present  distance  from  the  monument  to 
the  Sound,  and  that  the  same  result  is 
reached  by  scaling  a  map  made  five  years 
earlier.  In  addition  to  the  above  there 
were  other  deeds  and  maps  from  which  an 
inference  may  be  drawn  that  the  measured 
distance  from  tlie  old  monument  to  the  high- 
water  line  has  remained  practically  the  same 
for  over  a  century,  so,  if  the  proofs  offered  by 
the  plaintiff  have  any  evid«itial  force,  they 
tend  to  show  that,'  contrary  to  the  claim  of 
tbe  defendant,  tbe  entire  locus  in  quo  has 
always  been  located  above  the  present  high- 
water  mark  of  the  Sound,  and,  if  this  be 
true,  tbe  plaintiff  has  conclusively  established 
its  right  to  the  land  in  dispute.  But  the 
defendant  claims  that  It  has  met  this  testi- 
mony by  such  a  preponderance  of  evidence- 
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as  to  Justly  the  disregarding  of  tbe  finding 
of  the  jury  for  tlie  plaintiff,  and  the  setting 
aside  of  the  verdict,  upon  the  ground  that 
It  Is  against  the  weight  of  the  evidence. 
The  accuracy  of  the  De  Oamp  map  la  as- 
sailed, and,  It  Is  claimed,  its  evidential  value 
is  destroyed,  by  the  testimony  of  Mr.  Quien, 
who  made  a  survey  of  the  tract  In  the  year 
1870,  which  he  clalmq  demonstrates  that  De 
Camp  had  located  the  white  oak  tree  about 
70  feet  south  of  its  proper  place.  He  did 
not  find  the  oak  tree,  for  that  had  disap- 
peared many  years  ago,  nor  anything  to 
Indicate  its  location,  at  the  point  fixed  by 
him,  except  a  depression  in  the  ground  about 
70  feet  north  of  the  place  where  the  De 
Camp  map  locates  It,  and,  if  he  be  correct, 
then  the  distance  along  the  highway  between 
the  Sound  and  the  old  monument  would  be 
65  feet  less  than  the  De  Camp  map  and 
the  deed  of  1802  calls  for,  and  this  would 
bring  the  original  high-water  mark  through 
the  locus  In  quo  at  a  point  .about  70  feet 
north  of  the  present  shore  line.  If  this 
«rror  Is  not  clearly  demonstrated,  then  the 
inaccuracy  of  the  map  Is  not  conclusively 
shown.  As  the  De  Camp  map  substantially 
follows  the  field  notes  made  for  the  com- 
missioners of  whom  De  Camp  was  one,  ap- 
pointed in  1790  to  partition  the  land  adja- 
cent to  the  highway,  it  Is  assumed  by  the 
defendant  that  the  map  was  made  from 
such  flela  notes,  but  the  map  and  notes  do 
not  exactly  correspond,  and  as  the  map  Is 
indorsed,  "surveyed  Novem.  1797,"  at  the  re- 
quest of  the  owners,  and  the  partition  was 
reported  in  1790,  no  conclusive  presumption 
arises  that  the  defendant's  assumption  is 
correct.  The  field  notes  of  the  1790  survey 
and  which  the  Supreme  Court  Justice  who 
appointed  the  commissioners  directed  should 
be  recorded  In  the  ofllce  of  the  clerk  of  the 
county  of  Essex  contains  the  description  of 
a  large  tract  of  land  across  which  the  high- 
way ran  to  the  Sound,  which  begins  at  the 
atone  monument  and  runs  from  thence  west- 
erly and  easterly  four  courses  to  the  Eliza- 
beth Town  creek,  and  then,  returning  to  the 
beginning  point,  runs  easterly  two  courses, 
and  then  "(3)  north  forty  eight  degrees  west 
eleven  chains  and  thirty  six  links  to  James 
Bickett's  land;  thence  (4)  north  fifty  six 
degrees  and  thirty  minntes  east  forty  seven 
chains  and  ninety  links  *  *  *  to  a  white 
oak  tree,  a  reputed  old  comer." 

The  errors  which  Mr.  Quien  claims  to  have 
discovered  are  that  the  fourth  course  above 
set  out  measures  about  a  chain  less  than  that 
called  for  by  the  notes  and  map,  and  he  finds 
such  a  variance  In  the  bearings  of  the  fifth 
course  that  Its  proper  termination  at  tbe 
oak  tree  is  about  70  feet  north  of  that  called 
for  in  the  ancient  documents.  That  the  sur- 
vey made  by  Mr.  Quien  is  not  Indisputably 
«orrect,  or  even  entitled  to  much  considera- 
tion as  evidence.  Is  exhibited  by  his  testi- 
mony, which  is  that  when  measuring  the 
third  coarse  he  started  it  from  a  point  wMch 


he'  assumed  had  been  correctly  located  bj 
another  surveyor,  and,  when  he  was  asked 
whether  he  knew  that  it  was  correctly  lo- 
cated, answered,  "Well,  the  surveys  made 
at  various  times  shows  there  most  have 
been  some  accuracy  to  it  because  they  do 
not  vary."  It  does  not  appear  that  he 
measured  to  the  point  called  for  in  the  orig- 
inal field  notes,  but  to  what  he  assumed  to 
be  the  original  line  of  the  Old  Point  tract 
as  established  by  other  surveys.  Then,  again, 
in  the  fifth  course  he  did  not  follow  either 
the  bearings  contained  in  the  field  notes  of 
1790,  nor  the  course  called  for  therein  as 
modified  by  making  the  proper  allowance 
for  the  period  that  had  elapsed  between 
1790  and  1870.  It  cannot  be  said  as  a  mat- 
ter of  law  that  the  accuracy  of  such  sur- 
vey has  been  so  clearly  demonstrated  as  to 
remove  that  question  from  the  consideration 
of  the  Jury,  or  to  entitle  it  to  so  much 
weight  as  to  Justify  the  conclusion  that  a 
finding  in  favor  of  the.  old  records  is  against 
the  weight  of  the  evidence. 

It  is  also  urged  that  the  deed  of  1802 
has  no  force  because  it  was  prepared  from 
the  De  Camp  map,  and  that  the  distance 
called  for  by  the  deed  along  Elisabeth  ave- 
nue, where  no  figures  appear  on  the  map. 
was  undoubtedly  obtained  by  scaling  the 
map,  but  that  inference  has  no  fact  to  sup- 
port It.  If  we  enter  the  realm  of  probabil- 
ities, it  is  more  likely  that  the  distance  was 
measured,  and  that  the  deed  accurately  de- 
scribes the  length  of  the  line.  It  is  quite 
contrary  to-  common  exi)erlence  to  prepare 
a  deed  from  the  scaling  of  a  map,  rather 
than  from  actual  measurements  which  can 
conveniently  be  made.  Mr.  Harrison  was 
called  as  an  expert,  but  much  of  his  testi- 
mony is  rested  upon  the  correctness  of  the 
conclusions  reached  by  Mr.  Quien,  and  the 
testimony  with  reference  to  the  coast  sur- 
vey is  far  from  convincing.  The  case  is  one 
of  fact,  the  Jury  beard  the  evidence  offered 
by  both  parties,  and  have  drawn  the  infer- 
ence which  they  declared  by  their  verdict, 
which  we  think  is  Justified  by  the  evidence, 
and  In  our  opinion  the  defendant  has  not 
overcome  the  plaintUTs  case  by  any  such 
preponderance  of  evidence  as  to  sapport  a 
finding  that  the  plaintiff  failed  in  making 
out  Its  case,  or  that  the  defendant  so  es- 
tablished the  location  of  the  original  high- 
water  mark  at  either  of  the  places  (dalmed 
by  it  as  to  require  us  to  say  that  the  ver- 
dict Is  contrary  to  the  weight  of  the  evi- 
dence. 

As  in  our  opinion  the  verdict  of  the  Jury, 
that  the  whole  of  the  locus  In  quo  Is  the 
property  of  the  plaintiff.  Is  supported  by 
testlmony,  and  sudi  testimony  has  not  been 
met  by  any  such  pr^x>nderatlng  evid»ice  as 
to  Justify  us  in  condnding  that  the  Jar>- 
had  not  sufficient  evidence  upon  which  to 
rest  their  verdict.  It  becomes  unnecessary  to 
consider  the  second  question  certified,  name- 
ly, that  the  verdict  should  have  paaaed  for 
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the  defendant  tls  to  a  part  of  tbe  locus  in  quo. 
The  trial  court  iB  therefore  adTlsed  tliat 
there  was  no  error  in  refusing  to  direct  a 
rerdict  on  either  of  the  grounds  certifled, 
and  that  the  rule  to  show  cause  should  be 
discharged. 


CHANCELLOR  OP  STATE  OF  NEW 

JERSEY  V.  MORRIS. 

(Supreme  Court  of  New  Jersey.    Oct  27,  1911.) 

(Byllalu*  hy  the  Court.) 

Vesuk  (I  19»)— Place  fob  Tbiai.  im  Genebai 

—Statutory  Pkovisions. 

Under  section  202  of  the  practice  act  (F. 
Ti.  1008.  p.  SOO).  the  renne  may  be  laid  by 
the  plaintilF  in  any  one  of  four  countiea  ac- 
cording to  the  fact,  bnt,  if  one  only  of  the 
contemplated  situations  in  fact  exists,  the  ren- 
ne must  be  laid  aceordlnfrly  which  will  be  the 
place  of  trial,  nnlesa  chan^  by  the  court  un- 
der section  203. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  {  19.»] 

Actton  by  the  Chancellor  of  the  State  of 
New  Jersey  against  Benjamin  P.  Morris. 
Heard  on  donurrer  and  motion  for  change 
of  venue.  Judgmmt  for  plaintiff  on  the  de- 
murrer, and  motion  for  change  of  venue 
granted. 

Aigned  June  term,  1911,  before  GARRI- 
SON and  TBBNCHARD,  JJ. 

Willtam  M.  Clerenger,  for  plaintUT.  Hngb 
B.  Reed,  for  defendant 

GARRISON,  J.  To  the  declaration  filed 
In  the  name  of  the  Gbancellor  In  an  action 
on  a  receiver's  bond  the  defendant  donurred, 
and  also  moved  to  strike  out  the  assign- 
ments of  breach.  Without  passing  upon  the 
propriety  of  this  joinder,  we  have,  since  no 
objection  was  interposed  by  the  plaintiff, 
considered  the  several  grounds  urged  against 
the  declaration,  with  the  result  that  Judg- 
ment Is  given  for  the  plaintiff  on  tbe  de- 
murrer, and  the  defendant  takes  nothing  by 
his  motion. 

The  defendant  also  moved  that  tbe  venne, 
which  was  laid  in  Atlantic  county,  be 
changed  to  Monmouth  county,  where  the 
defendant  resides.  The  venue  as  laid  is 
sought  to  be  Jnstifled  upon  the  ground  that 
the  receiver's  creditors  in  whose  Interest  the 
action  Is  brought  are  residents  of  Atlantic 
eonnty.  .  Such  creditors  are,  however,  not 
parties  to  the  action,  hence  the  place  of  their 
residence  was  not  to  be  considered  In  laying 
tbe  venue,  which  under  the  two  hundred 
and  second  section  of  the  practice  act  might 
be  either  O)  tbe  county  In  which  tbe  plain* 
US  resides,  or  (2)  in  which  the  defendant  re- 
sides, or  ®  in  whidi  the  cause  of  action 
arose,  or  (4)  in  which  process  was  served 
on  a  nonresident  defendant 

In  the  present  case  the  venue  should  have 
been  laid  in  the  county  In  wtilch  the  defend- 


ant resides,  since  none  of  the'  other  contin- 
gencies existed.  Neither  the  residence  of 
the  Chancellor  as  an  Individual  nor  the  state 
capital  is  within  tbe  meaning  of  the  statute : 
moreover,  no  one  has  moved  to  liave  the 
place  of  trial  in  either  Morris  or  Mercer 
county.  The  cause  of  action  cannot  be  said 
to  have  arisen  in'  any  iwrtlcular  county; 
and  the  defendant  Is  not  a  nonresident 
There  being  therefore  bnt  one  place  where 
the  venue  could  properly  be  laid  under  the 
statute,  there  was  no  right  of  choice  in  tbe 
plaintiff,  and  no  room  for  the  discretion  of 
the  conrt  under  the  two  hundred  and  second 
section.  Assuming  that  the  convenience  of 
the  persons  for  whom  the  action  is  brought 
will  be  considered  under  tbe  two  hundred 
and  third  section  as  if  they  were  plaintiffs, 
the  convenience  of  the  defendant  is  equally 
entitled  to  consideration;  and  where  tbe 
conveniences  offset  each  other,  tbe  statutory 
venue  should  prevail.  The  venue  must  be 
changed  to  Monmouth  county,  not  for  the 
convenience  of  the  defendant  but  because 
there  was  no  authority  to  lay  it  elsewhere, 
and  no  sufiScient  reason  has  been  shown  for 
a  change  of  the  venue  in  conformity  with 
the  statute. 


DUNBAR  V.  BOARD  OF  EXCISE  OF 

ELIZABETH  et  al. 

(Supreme  Court  of  New  Jersey.    Oct  20,  1911.) 

1.  Intoxioatino  Liquobs  (|  71*)— Malt  Liq- 
UOB  Licenses— CANCEU.ATION---GB0X7NDS. 

Under  Inns  and  Taverns  Act  I  36  ^  Gen. 
St  1895,  p.  1793,  i  35),  making  denial  of  a 
license  final  for  one  year  is  limited  to  the  kind 
of  license  refused,  and  a  malt  liquor  license 
issued  to  A  cannot  be  set  aside  because  a  li- 
cense to  keep  an  inn  or  tavern  at  the  same 
place  was  refused  within  the  preceding  year 
to  B. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  71.*] 

2.  Intoxicating  Liquobs  (§  81*>— Statutobt 

PBOVISIONS— AFFUCABII.ITT. 

Malt  Liquors  Act  I  2  (2  Gen.  St  1895,  p. 
1797,  §  61),  requires  an  applicant  for  a  license 
to  state  that  he  will  keep  «  quiet  and  orderly 
house.  Malt  Liquors  Act  I  14  (2  Cten.  St 
1895,  p.  1799,  i  73),  provides  that  such  act 
shall  not  apply  to  cities  in  which  laws  are  in 
force  regulating  the  sale  of  the  liquor  men- 
tioned. Heldf  that  cities  in  which  such  laws 
became  effective  after  the  act  was  passed  are 
included  by  section  14,  as  well  as  those  in 
which  such  laws  were  in  force  when  tbe  act 
was  passed. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Dec.  Dig.  t  64.*] 

Proceeding  by  Alexander  P.  Dunbar 
against  the  Board  of  Excise  of  Elizabeth 
and  another  to  set  aside  a  malt  liquor  license. 
Writ  dismissed.  • 

Argued  June  term,  1911,  before  8WAYZE 
and  BERGEN,  JJ. 

William  D.  WolfBkeU  and  William  F. 
Groves,  for  prosecutor.  John  J.  Stamler,  for 
defendants. 
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SWATZi;  J.  [1]  The  prosecntor  seeks  to 
set  aside  a  malt  liquor  license  granted  by  the 
board  of  excise  to  James  Focarile.  The  first 
reason  alleged  is  that  a  license  to  keep  an 
inn  or  tavern  at  the  same  place  was  refnsed 
within  the  preceding  year  to  Michael  Foca- 
rile. This  objection  cannot  prevail.  Section 
36  of  the  inns  and  taverns  act  (2  O.  S.  p. 
1798,  pi.  36)  is  expressly  limited  to  the  very 
kind  of  license  that  is  refused.  Cramer  v. 
Sooy,  67  N.  J.  Law,  107,  50  Att.  686.  In  the 
present  case  the  character  of  the  license  is 
entirely  different  from  the  one  that  was  re- 
fused when  applied  for  by  Michael  Focarile. 
It  is  a  malt  liquor  license,  not  a  license  to 
keep  an  inn  and  tavern.  And  the  present  ap- 
plicant is  not  the  person  whose  application 
was  rejected,  nor  shown  to  be  connected  with 
him. 

[21  The  second  objection  is  that  the  appli- 
cant did  not  swear  that  he  would  keep  a 
quiet  and  orderly  house,  as  required  by  sec- 
tion 2  of  the  malt  liquors  act  (2  G.  S.  p.  1797, 
pi.  61).  It  Is  argued  that  this  section  applies 
to  Elizabeth,  notwithstanding  the  fourteenth 
section  (2  G.  S.  p.  1799,  pi.  73),  which  enacts 
that  the  provisions  of  this  act  shall  not  apply 
to  any  city  in  which  laws  are  In  force  regu- 
lating the  sale  of  the  liquor  mentioned.  This 
argument  can  only  be  valid  If  section  14  ex- 
cludes only  municipalities  In  which  such  laws 
were  In  force  at  the  time  the  act  was  passed. 
Such  a  construction  is  too  narrow.  The  in- 
toit  evidently  is  to  exclude  municipalities  In 
which  such  laws  are  at  any  time  in  force. 
We  have  held  that  even  the  use  of  the  word 
"heretofore"  in  a  statute  does  not  necessarily 
point  to  a  time  prior  to.  the  passage  of  the 
act  Butler  v.  Montclalr,  67  N.  J.  Law,  426, 
432,  61  Atl.  494,  and  cases  there  cited.  If 
this  construction  were  at  all  doubtful,  the 
question  would  be  set  at  rest  by  the  act  of 
1900  (P.  L.  p.  08),  to  establish  an  excise  de- 
partment in  certain  cities.  Elizabeth  is  in- 
cluded within  the  cities  affected  by  the  act, 
the  constitutionality  of  which  has  been  sus- 
tained. Wilson,  Attorney  General,  v.  Fromm, 
78  Atl.  193.  This  act  empowers  the  board  of 
excise  to  prescribe  by  ordinance  the  form  of 
application  to  be  used.  This  the  board  has 
done,  and  the  applicant  has  complied  with 
the  requirements  of  the  ordinance. 

The  writ  must  be  dismissed,  with  costs. 


TAPSCOTT  et  al.  v.  McVEY. 
(Supreme  Court  of  New  Jersey.    Oct.  20,  1911.) 

(SyUalHU  luf  th«  Oomrt.) 
Bbokkbs   ({   48*)^BioaT   to    Comvibeion— 

CONTBACT  OF  SaLK. 

A  contract  under  seal  between  vendor  and 
vendee  of  real  estate  contained  a  provision 
that  the  plalntifEs  were  recognized  by  the  ven- 
dor, the  present  defendant,  as  the  brokers  in 
the  transaction,  and  entitled  to  2^  per  cent. 
on  the  amount  the  property  sold  for.  Held, 
that  the  plaintiffii  were  entitled  to  recover  the 


specified  eommlasion,  vriiether  the  contract  was 
regarded  as  one  made  between  others  for  tbeir 
benefit,  or  as  a  contract  between  plaintiffs  and 
defendant.  Stout  v.  Humphrey,  69  N.  J.  Law, 
436,  55  Aa  281,  distinguUhed. 

[Ed.  Note.— F^r  other  cases,  see  Broken,  Dec. 
Dig.  §  48.*] 

Appeal  from  District  Court 

Action  by  Clarence  8.  Tapscott  and  others 
against  Lucy  C.  McTey.  Judgment  for 
plalntltrs,  and  defendant  appeals.    Affirmed. 

Argued  June  Term,  1911,  before  SWATZE 
and  BERGEN,  JJ. 

Robert  Newton  Cirane,  for  appellant  Tin- 
cent  W.  Nash,  Jr.,  for  respondents. 

SWAYZE,  J.  The  plaintiffs  sued  In  the 
district  court  for  commissions  on  a  sale  of 
real  estate.  An  agreement  in  writing  under 
seal  was  made  between  the  vendor  and.  ven- 
dee, which  contained  thia  language: 
'  "And  it  is  further  agreed  by  the  parties 
hereto  that  the  said  deed  shall  be  delivered 
and  received  at  the  office  of  Tapscott  Bros.. 
who  are  hereby  recognized  by  the  party  of 
the  first  part  [the  defendant]  as  the  brokers 
in  the  transaction  and  oitltled  to  2^  per- 
centage on  the  amount  the  proiter^  ta  sold 
for." 

The  agreement  purports  to  be  made  In  trip- 
licate, but  is  In  fact  executed  only  by  the 
parties  of  the  first  and  second  part  We 
think  there  can  be  no  doubt  that  the  provi- 
sion was  Intended  for  the  benefit  of  the 
plaintiffs.  Properly  construed,  it  must  im- 
port an  obligation  on  the  part  of  the  defend- 
ant to  pay  the  commission  agreed  upon.  If 
the  words  do  not  mean  that  they  mean  noth- 
ing, and,  while  there  is  no  express  promise 
to  pay,  a  recognition  by  the  def»idant  that 
they  are  entitled  to  the  amoimt  can  only  be 
made  effective  by  her  making  good  tbeir  rec- 
ognized title  to  the  commissions.  By  the 
statute  they  are  entitled  to  maintain  their 
action,  although  the  contract  for  their  bene- 
fit Is  made  between  other  parties,  and  the 
consideration  need  not  move  from  the  plain- 
tiffs. P.  L.  1902,  p.  709.  There  was  an  un- 
doubted consideration  as  between  the  venaor 
and  vendee.  If,  however,  the  case  can  be  re- 
garded, not  as  a  contract  between  tbe  ven- 
dor and  vendee  for  the  benefit  of  the  plain- 
tiffs, but  as  a  contract  between  the  plaintlff» 
and.  defendant  that  contract  Is  enforceable. 
The  difficulty  In  Stout  v.  Humphrey,  68  N.  J. 
Law,  436,  66  Atl.  281,  was  lade  of  consider- 
ation for  the  subsequent  promise.  The  court 
did  not  hold  that  such  a  promise  wonld  not 
be  binding  In  the  case  of  a  formal  contract 
where  no  consideration  Is  needed.  Tbe  dis- 
tinction was  suggested  In  Alpem  t.  Klein, 
76  N.  J.  Law,  63,  68  AU.-789.  This  cane  Is 
one  of  a  formal  contract  under  seal,  where 
no  consideration  Is  needed,  or,  to  use  the  less 
accurate  language  of  some  of  the  text-books, 
where  the  seal  Imports  a  conaldenttlon. 
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The  contract  between  vendor  and  Yoxaee 
aeems  to  have  been  folly  performed  by  tbe 
delivery  and  recording  of  tbe  deeds.  It 
makes  no  differ«ace,  as  far  as  the  rights  of 
tlie  plalntlfTs  of  record  are  concerned,  that 
the  title  to  the  land  In  Washington  cony  eyed 
to  the  defendant  in  exchange  may  be  de- 
fective. The  plalntlfFs  are  in  no  way  respon- 
sible for  that  defect,  and  she  must  rely  upon 
tbe  covenants  for  title  tn  her  deed. 

The  objection  that  the  title  to  land  came 
in  question  In  the  district  court  Is  without 
force.  Even  If  It  had,  the  district  court  had 
jurisdiction.  Section  30  of  the  district  court 
act  gives  jurisdiction  of  every  suit  of  a 
civil  nature  at  law.  where  the  matter  In  dis- 
pute does  not  exceed  $500.  P.  L.  1910,  p.  228. 
This  is  very  much  broader  than  the  statute 
relating  to  the  court  for  the  trial  of  small 
causes,  which  was  under  consideration  in 
the  cases  cited  by  appellant. 

The  judgment  is  affirmed,  with  costs. 


M.  L.  SHOEMAKER  &  CO.  v.  BOARD  OF 

HEALTH   OF  GLOUCESTER 

CITY. 

{Supreme  Court  of  New  Jersey.    Oct  20,  1911.) 

(SyUahvt  by  tA«  Court.) 

1.  LlCEKSES     (g     6*)  —  BOABDS     OT     HEAI.TH  — 
POWES  TO   LiCKNSC. 

Boards  of  health  have  no  power  to  require 
that  wagons  used  for  gathering  and  removing 
alaoKhterhouse  refuse  and  the  Tike  be  licensed 
fa;  them. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  i  6.*] 

2.  Licenses  (I  7*)— Taxation  fob  Bkvenub— 

POWEBS  OF  BOABDS  OF  HEALTH. 

A  license  fee  of  $50  for  each  wagon  en- 
gaged in  gathering  and  removing  slaughter- 
houae  refnae  and  the  like  is  for  revenne,  and  an 
exercise  of  the  taxing  power  unwarranted  by 
the  statutory  powers  of  boards  of  health. 

[Ed.  Note.— For  other  cases,  see  licenses, 
Dec.  Dig.  {  7.*] 

Certiorari  by  M.  L.  Shoemaker  &  Co. 
against  the  Board  of  Health  of  Gloucester 
city  to  review  an  ordinance  to  defendant 
board.    Ordinance  set  aside. 

Argued  June  term,  1911,  before  SWAYZE 
and  BERGEN.  JJ. 

Wescott  &  Wescott,  for  prosecutors.  Char- 
les w.  LetzguB,  for  defendant. 

SWAYZE,  3.  [1]  The  ordinance  of  tbe 
board  of  health  under  review  requires  a  li- 
cense from  that  board  for  the  gathering  and 
renx>vlng  of  slaughterhouse  refuse,  and  im- 
poses a  license  fee  of  $50  for  every  wagon. 
Tbe  power  of  the  board  of  health  Is  to  be 
found  In  section  12  of  the  act  as  amended  in 
1S92.  2  G.  S.  1895,  p.  1644,  pi.  49.  We  find  no 
power  therein  given  to  Impose  license  fees  of 
tbis  kind.  The  nearest  approach  to  such 
nower  is  in  paragraphs  4  and  5,  which  au- 
tborize  the  board  to  regulate,  control,  and 


prohibit  the  keeping  or  slaughtering  of  all 
kinds  of  animals,  and  the  accumulation  of 
offal  and  ail  decaying  or  vegetable  substances. 
But  these  powers  do  not  authorize  the  li- 
censing of  wagons  to  remove'  oSal  and  tbe 
like.  Tbe  method  provided  by  the  act  of  en- 
forcing the  ordinances  of  the  board  of  health 
Is  by  prescribing  a  penalty  for  their  viola- 
tion. G.  S.  p.  1638,  pi.  18.  When  the  I^egls- 
lature  meant  to  authorize  the  board  to  license 
an  employment,  It  said  so  in  express  language, 
as  in  the  supplement  of  May  9,  1889  (G.  S. 
p.  1643,  pL  46),  which  authorizes  them  to  li- 
cense persons  engaged  in  tbe  business  of 
cleaning  cesspools  and  privies,  and  to  require 
all  vehicles  used  in  tbe  business  to  be  ap- 
proved by  the  board. 

[21  There  Is  another  fatal  objection  to  this 
ordinance.  A  license  fee  of  $50  for  each  wag- 
on is  obviously  imposed  for  revenue.  It  is  an 
exercise  of  the  taxing  power,  and  not  of  the 
police  power.  License  fees  cannot  be  Imposed 
for  revenne  in  the  absence  of  statutory  au- 
thority. North  Hudson  County  Railway  v. 
Hoboken,  41  N.  J.  Law,  71,  a  case  often  cited, 
and  approved  by  the  Court  of  Errors  and 
Appeals  In  Johnson  v.  Asbury  Park,  60  N.  J. 
Law,  427,  89  Atl.  693.  No  power  to  Impose 
license  fees  for  revenue  is  given  to  boards  of 
health. 

The  prosecutor  has  shown  sufficient  Injury 
peculiar  to  Itself  to  entitle  It  to  question  the 
ordinance  (Morgan  v.  Orange,  BO  N.  J.  Law, 
389,  IS  Atl.  240) ;  and  since  tbe  objections  to 
the  ordinance  are  such  that  it  is  inherently 
invalid  as  applied  to  any  state  of  facts,  the 
prosecutor  was  not  obliged  to  wait  until  he 
had  been  convicted  of  a  violation.  Central 
R.  R.  Co.  V.  Elizabeth,  70  N.  J.  Law,  578,  57 
Atl.  404;  Rosencrans  v.  Eatontown,  77  Atl.  88. 

Tbe  ordinance  is  set  aside,  with  costs. 


JEFFERSON  v.  HOTEL  CAPE  MAY. 

(Supreme  Court  of  New  Jersey,     Oct  20, 
1911.) 

(ByVUbu*  fty  Ma  dmri.) 

Pabties    ({   85*)— Objections   and   Amend- 
ment. 

After  a  plea  of  misnomer,  the  plaintiff 
may  be  allowed  to  amend  summons  and  dec- 
laration upon  payment  of  costs. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  fS  160-166;  Dec.  Dig.  8  95;»  Pro- 
cess, Cent  Dig.  I  234.] 

Action  by  Matthew  Jefterson,  administra- 
tor, against  tbe  Hotel  Cape  May.    Motion  to  , 
amend   summons  and   declaration.    'Amend- 
ment allowed  on  condition. 

Argued  June  term,  1911,  before  SWAYZE 
and  BERGEN,  JJ. 

John  W.  Wescott,  for  the  motion.  John  H. 
Backes,  opposed. 

SWAYZE,  J.  This  is  a  motion  to  amend 
a  summons  and  declaration  by  snbstltntlng 
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"Cape  May  Hotel  Oom^any"  for  "Hotel  Gape 
May"  as  tbe  name  of  the  corporation  defend- 
ant The  case  differs  from  Maltland  y. 
Worthlngton,  69  N.  J.  Law,  114,  85  Atl.  7S9, 
in  the  fact  that  here  there  was  an  actual 
service  of  snmmons,  and  the  only*  error  was 
in  naming  the  corporation.  The  proper  <^9^ 
cer  must  have  been  served,  since  the  Cape 
May  Hotel  Company  appears  and  flies  a  plea 
In  abatement  of  misnomer.  At  common  law, 
even  In  the  absence  of  a  statute  like  ours,  an 
amendment  was  permitted  after  a  plea  of 
misnomer.  Tldd's  Practice,  697;  1  Chltty 
Pleading,  463,  464.  Mestaer  v.  Hertz,  3  M.  & 
S.  450,  notable  for  a  clear  statement  by  Lord 
BUeuborough.  We  decided  Maltland  t. 
Worthlugton  prior  to  the  practice  act  of 
1903.  At  that  time  an  amendment  of  the 
snmmons  was  authorized  only  when  there 
had  been  a  mistake  in  the  service,  and  our 
opinion  emphasized  that  fact.  It  was  of  con- 
trolling force,  since  the  etTect  of  the  mistake 
was  that  the  desired  defendant  had  not  been 
brought  into  court,  and  a  new  summons  w»s 
required.  By  section  53  of  the  act  of  1003,  a 
new  summons  may  be  ordered  where  an  er- 
ror is  made  In  the  Issnlng  or  service.  P.  L. 
1903,  549.  The  change  was  very  liliely  due 
to  tbe  decision  in  the  Maltland  Case.  The 
present  plaintiff,  however,  does  not  need  to 
appeal  to  the  statute.  His  summons  has 
been  served  upon  the  proper  officer  of  the 
corporation,  and  tbe  corporation,  has  plead- 
ed to  the  declaration.  This  Is  very  different 
from  Maltland  v.  Worthlngton,  in  which  there 
never  was  service  ujion  any  one  and  only  an 
order  of  publication,  or  Hubbard  v.  Montross 
-  Metal  Shingle  Co^  7»  N.  J.  Law,  208,  74  Atl. 
254,  where  the  effort  was  to  ctmnge  the 
party  defendant  from  a  corporation  to  two 
individual  defendants,  and  there  was  not,  as 
indeed  there  could  not  be,  a  plea  of  misnomer. 
In  this  case  tbe  Gape  May  Hotel  Company 
in  the  very  beginning  of  Its  plea  avers  that 
the  plaintiff  has  commenced  his  action 
against  it  by  the  name  of  Hotel  Gape  May. 
The  plaintiff  does  not  seek  by  amendment  to 
change  tbe  party  defendant  or  to  bring  in 
new  parties,  but  only  to  describe  by  its  prop- 
er name  a  defendant  already  In  court. 

Tbe  amendment  is  allowed  upon  condition 
that  the  plaintiff  pay  the  costs  of  the  plea 
and  of  this  motion. 


■  PAYNE  V.  TWITCHELL, 

(Supreme  Court  of  New  Jersey.     Sept.  20, 
1911.) 

(ByUabM*  hv  tk«  C<mrt.) 

BBOKEBS     (i     63*)— BlOHT    10    COMMISSIONfr— 

EVIDENCK. 

One  who  has  agreed  in  writing  to  pay 
(mother  a  commission  for  securing  a  hayer  for 
his  land  does  not  escape  paying  the  agreed  com- 


mission bv  the  mere  fact  that  he  had  conveyed 
the  land  before  the  commission  was  earned. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §1  79,  81,  94-96 ;    Dec.  Dig.  |  63.*J 

Appeal  from  District  Conrt  of  Passaic. 

Action  by  James  S.  Payne  against  WlUiani 
S.  Twltchell.  Judgment  for  plaintiff,  and 
dtfendant  appeals.    Affirmed. 

Argued  November  term,  1910,  before  OAB- 
BISON,  SWAYZE,  and  VOOBHEBS,  JJ. 

Band&l  B.  Lewis,  for  the  appellant. 

OABBISON,  J.  The  appellee  recovered  a 
Judgment  for  $175  against  appellant  for  com- 
missions under  the  following  written  con- 
tract: 

"Wortendyke,  N.  J.    Aucost  18tb,  1909. 

"I  have  a  description  of  my  property  20 
acre  farm  at  Wortendyke,  N.  J.  entered  on 
tbe  books  of  James  S.  Payne  and  I  agree  to 
pay  bim  a  commission  of  Five  per  cent  if  he- 
secures  a  buyer  for  the  same  at  a  price  satis- 
factory to  me.         William  S.  Twltchell." 

The  pertinent  facts  on  this  appeal  are  that 
early  In  November,  1909,  Payne  secured  a 
buyer,  ready,  able,  and  willing  to  buy  the 
farm  at  $3,500,  and  so  notified  Twltchell,  who 
on  October  28th  had  sold  and  conveyed  the 
farm  for  $3,500. 

At  tbe  trial  before  tbe  district  court  tbe  de- 
fendant made  motions  for  a  nonsuit  and  a 
direction  on  tbe  ground  that  the  sale  of  the 
property  prior  to  the  production  of  a  pur- 
chaser revoked  tbe  employment  under  which 
the  commission  was  earned.  The  denial  of 
these  motions  is  specified  as  the  ground  for 
the  reversal  of  tbe  Judgment  that  was  ren- 
dered for  the  plaintiff  for  his  commission. 
The  appellant's  contention  can  rest  only  on 
the  notion  that  the  employment  of  a  person 
to  secure  a  bnyer  implies  that  the  principal 
will  be  able  to  sell  to  such  buyer  or  some  sim- 
ilar tmdertaldng  of  which  an  essential  fea- 
ture is  the  ability  of  the  principal  to  convey 
the  land  when  the  willing  buyer  is  produced, 
whence  it  is  argued  that  the  inability  of  tbe 
principal  to  convey  relieves  him  from  paying 
what  he  agreed  to  pay  for  a  particular  ser- 
vice that  has  been  fully  performed. 

The  fallacy  of  this  argument  arises  from  a 
misconception  of  the  nature  of  the  employ- 
ment under  which  the  commission  was  prom- 
ised. In  such  an  employment  the  principal 
does  not  bind  himself  to  sell  or  even  stipulate 
that  he  will  be  able  to  convey,  and  be  confers 
upon  the  person  he  employs  no  authority  so 
to  bind  him.  It  is  not  even  necessary  to  the 
validity  of  such  contract  to  pay  commissions 
that  the  promisor  should  be  the  owner  of  the 
land,  or  be  able  to  control  the  title,  or  even 
that  he  shall  contemplate  its  sale.  The  sole 
effect  of  the  prindpal's  ownership  of  the 
land  is  that  bis  agreement  to  pay  commis- 
sions must  be  in  writing.  Sadler  v.  Young. 
78  N.  J.  Law,  594,  75  Atl.  800.  Is  a  direct  Il- 
lustration of  such   an  employment  by  one 
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irho  was  not  tlie  owner,  and  could  neither 
convey  the  land  to  the  buyer  secured  under 
his  contract  or  prevent  It  being  conveyed  to  a 
stranger.  It  is,  of  eonrse,  true  that  the  em- 
ployment of  another  to  find  a  buyer  of  real 
estate  la  neually  the  act  of  an  owner  who  ex- 
pects to  Bell  at  a  satisfactory  price,  but,  as  In 
Sadler  v.  Young,  the  agreement  to  pay  for 
tbe  required  service  may  be  the  act  of  one 
who  Is  not  the  owner,  but  Is  merely  Interest- 
ed in  producing  a  purcliaser,  and  from  the 
lejral  point  of  view  the  principal  need  have  no 
Interest  in  the  land  at  all,  may  even,  to  sup- 
pose an  extreme  case,  desire  to  get  rid  of  a 
disagreeable  neighbor  by  finding  a  purchaser 
wbo  will  buy  bis  house.  He  agrees  to  pay 
for  certain  services.  Why  he  wants  them  Is 
big  affair,  and  does  not  enter  Into  the  agree- 
m«it  to  pay  for  such  service  as  the  employ- 
meit  calls  for.  The  legal  significance  of  this 
Is  that,  inasmuch  as  an  agreement  to  convey 
or  even  the  ability  to  convey  the  land  in  no 
wtee  enters  Into  the  promise  to  pay  the  com- 
mission, the  conveyance  of  the  land  by  the 
principal  If  he  be  the  owner,  or  by  its  owner, 
whoever  he  may  be,  has  of  itself  no  tendency 
to  rescind  the  agreement  to  pay  for  the  stlp- 
nlated  service.  Such  a  conveyance  may,  of 
course,  be  an  all-sufficient  reason  why  the 
principal  is  no  longer  interested  in  the  result 
of  the  employment  he  has  set  on  foot  by  his 
agreement,  and  hence  why  he  should  termi- 
nate such  agreement  by  giving  notice  of  his 
change  of  mind,  but  the  mere  state  of  mind 
of  one  party  to  a  bargain  unless  communi- 
cated to  the  other  party  In  no  wise  alters  the 
obligation  of  a  subsiding  contract  between 
them.  That  the  revocation  of  an  authority 
Mrmally  takes  effect  as  between  the  parties 
only  from  the  time  when  the  party  who  has 
determined  upon  such  revocation  makes  his 
determination  known  to  the  other  is  the  dcH> 
inne  of  the  dvU  law. 

Story  deals  with  the  question  at  length  In 
Us  work  on  Agency  (4th  Ed.)  |470  et  seq., 
dting  fnlly  from  Pothler  and  Domat,  and 
showing  that  the  role  of  the  civil  law  was 
the  rule  of  the  common  law,  and  It  may  be 
added  the  role  of  common  sense  and  common 
bonesty. 

As  soon  as  we  get  rid  of  the  notion  that 
the  ownership  or  control  of  the  land  Is  an 
essential  part  of  the  agreement  by  one  person 
to  pay  another  for  xierf ormtng  a  specified  ser- 
vice, we  see  at  once  ttiat  such  employments 
are  In  law  assimilated  not  with  agreements 
toactilng  interests  In  land  or  even  strictly 
(peaking  with  the  relation  of  principal  and 
agent,  but  rather  with  those  special  employ- 
inents  by  which  one  is  engaged  to  seek  out  a 
particular  person  or  a  person  answering  to  a 
particular  description,  and  bring  such  person 
into  communication  with  his  employer.  A 
person  who  has  been  Injured  in  a  collision 
may  desire  to  be  put  into  communication 
with  those  who  witnessed  the  accident.     A 


solicitor  may  be  seeking  the  heir  to  an  estate, 
a  mother  may  wish  to  have  her  child  adopt- 
ed, and  a  host  of  such  cases  may  be  Imagined 
in  all  of  which  the  character  of  the  employ- 
ment is  not  legally  distinguishable  from  that 
of  one  who  desires  to  be  put  in  touch  with  a 
person  who  will  pay  a  certain  price  for  a  cer- 
tain piece  of  land.  Yet  I  apprehend  that  no. 
one  would  think  of  saying  that  the  price  stip- 
ulated for  the  service  when  rendered  need 
not  be  paid  if  the  plaintlfl  had  settled  his 
damage  snit,  or  the  solicitor  had  retired  from 
the  case  or  the  mother  had  decided  to  keep 
her  child.  The  rule  of  law,  althongih  it  has 
been  dignified  by  the  citation  of  Story  and 
the  dvll  lawyers,  is  really  all  summed  up  in 
the  homely  saying  that  "a  bargain  Is  a  bar- 
gain," and  a  bargain  once  made,  remains 
such  until  a  change  of  mind  by  one  party 
known  only  to  him  has  been  communicated 
to  the  other  parly. 

The  fact  of  such  communication  In  the 
present  case  is  not  found  in  the  state  of  the 
case  and  Is  negatived  Ijy  the  intendments  nec- 
essary to  support  the  judgment 

The  same  is  true  as  to  the  fact  that  the  ap- 
pellant bad  employed  several  brokers  to  find 
buyers  for  his  farm,  whi<3i  is  not  only  not 
found  as  a  fact,  but  which  standing  alone 
would  be  without  significance.  In  order  to  in- 
voke the  special  rule  that  has  been  applied  in 
cases  where  the  sale  was  effected  by  one  of 
such  several  brokers,  the  fact  that  the  sale 
was  so  made  is  the  crux  of  the  rule.  In  the 
present  case,  not  only  does  such  fact  not  ap- 
pear, but,  on  the  contrary.  It  is  expressly  neg- 
atived by  the  state  of  the  case  which  sets 
forth  that  the  sale  was  made  by  the  appellant 
himself. 

This  is  fatal  to  the  constructive  contract 
suggested  in  Vreeland  v.  Vetterlein,  83  N.  J. 
Law,  247,  and  that  has  been  applied  by  courts 
elsewhere.  19  Cyc.  p.  260;  Rowan  t.  Hull, 
55  W.  Va.  335,  47  S.  E.  92,  104  Am.  St  Rep. 
008,  2  Am.  &  Eng.  Ann.  Cas.  884;  Qulst  v. 
Goodfellow,  99  Minn.  509,  110  N.  W.  65,  8  L. 
R.  A.  (N.  S.)  153,  9  Am.  &  I^ng.  Am.  Cas.  431; 
23  A.  &  E.  Enc.  p.  914. 

The  judgment  of  the  Passaic  district  court 
is  affirmed. 


WEST  SHORE  R.   CO.  v.  STATE  BOARD 
OP  ASSESSORS. 

(Supreme  (I!ourt  of  New  Jersey.    Nov.  3,  1911.) 

fSvnahut  6y  the  CoMrt.) 

1.  Taxation  (S  376*)  —  Asse8sme!«t  —  Prah- 
OHISBS — Railroads. 

In  determining  the  valne  of  the  franchise 
of  an  interstate  railway  for  puriraseB  of  taxa- 
tion, the  value  of  the  franchise  of  the  railway 
as  a  whole  is  to  be  determined  by  deducting 
from  the  valae  of  the  capital  stock  and  out- 
standing securities  the  value  of  the  tangible 
property  according  to  the  rale  in  Central  Rail- 
road V.  State  Board  of  Assessors,  49  N.  J. 
Law,  1,  7  Atl.  306,  and,  where  the  value  of 
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the  different  parts  of  the  road  is  Bnbstantiaily 
in  proportion  to  mileage,  the  franchise  within 
this  state  may  be  valued  at  snch  a  proportion 
of  the  total  franchise  value  as  the  mileage  in 
this  state  bears  to  the  total  mileage. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  if  629-«Sl ;    Dec.  Dig.  {  876.*] 

2.  Taxation  (5  166*)— Sitdb  of  Pbopkbtt— 

DoHiciiiE  OF  Owner. 

Boats  owned  by  a  foreign  corporation  and 
having  no  permanent  situs  in  this  state  are 
taxable  at  the  domicile  of  the  foreign  owner, 
and  not  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  166.*] 

Certiorari  on  the  application  of  the  West 
Shore  Railroad  Company  to  the  State  Board 
of  Assessors  to  review  a  tax  assessment 
Assessment  corrected. 

Argued  June  term,  1911,  before  SWAYZB 
and  BERGEN,  JJ. 

Vredenburgh,  Wall  &  Carey,  for  prosecu- 
tor.   John  R.  Hardin,  for  defendants. 

SWATZE,  J.  The  prosecutor  complains 
of  the  valuation  of  its  franchise  and  of  the 
assessment  to  the  West  Shore  Railroad 
Company  of  four  ferryboats  and  five  "car 
floats  owned  by  the  New  York  Central  Rail- 
road Company  and  taxed  in  New  York. 

[1]  The  railroad  extends  from  Weehaw- 
ken  to  Buffalo,  a  distance  of  424  miles,  of 
which  only  19.374  are  In  New  Jersey.  It 
Is  leased  to  the  New  York  Central  Sc  Hud- 
son River  Railroad  Company  for  475  years 
from  1885,  with  the  privilege  of  a  further 
term  of  500  years.  The  rental  is  the  amount 
of  the  interest  at  4  per  cent,  on  150,000,000 
of  mortgage  bonds  which  are  guaranteed 
by  the  lessee.  The  lessee  owns  the  entire 
capital  stock  amounting  to  110,000,000,  and 
has  a  claim  for  $8,000,000  for  advances. 
The  bonds  sell  at  about  par,  and,  although 
there  Is  no  market  for  the  stock,  there  is 
no  proof  that  it  is  worth  less  than  par,  or 
that  the  railroad  is  not  good  also  for  the 
$8,000,000  floating  indebtedness.  The  West 
Shore  Railroad  is  carried  on  the  books  of 
the  New  York  Central  at  $08,000,000.  We 
must  assume  that  to  be  its  value.  The  rule 
approved  by  this  court  in  Central  R.  R.  Co. 
V.  State  Board  of  Assessors,  49  N.  J.  Law,  1, 
at  page  9,  7- Atl.  300,  for  ascertaining  the  value 
of  the  franchise,  is  to  take  the  market  value 
of  the  stock,  add  the  value  of  the  debts  of  the 
company,  and  deduct  from  the  sum  the  val- 
ue of  the  tangible  corporate  property.  The 
property  of  the  railroad  in  that  case  lay 
entirely,  or  almost  entirely,  within  the  state. 
In  this  case  most  of  the  property  of  the 
railroad  lies  outside  the  state.  The  United 
States  Supreme  Court  has  approved  a  meth- 
od of  taxation  in  such  a  case  that  treats 
the  railroad  within  and  without  the  taxing 
state  as  a  whole,  as.  In  fact,  it  ia,  and  dis- 
tributes the  value,  including  the  value  of 
the  franchise.  In  proportion  to  the  mileage 
within  each  state.     Pittsburgh,  etc.,  R.  R. 


Co.  V.  Backus,  164  TJ.  S.  421,  14  Sup.  Ct 
1114,  38  L.  Ed.  1031;  aeveland,  etc.,  Ry. 
Co.  v.  Backus,  164  U.  8.  439,  14  Sup.  Ct 
1122,  88  I/.  Ed.  1041.  And  the  same  method 
has  been  approved  for  apportioning  taxes 
among  dllTerent  counties  in  the  same  state. 
State  Railroad  Tax  Cases,  92  U.  S.  575,  23 
L.  Ed.  663;  Columbus  Southern  Ry.  ▼. 
Wright,   151   U.   S.  470,  at  pages  479.   480, 

14  Sup.  Ct  396,  88  L.  Ed.  238.  A  similar 
method  has  been  approved  in  the  case  of 
telegraph  companies  (Western  Union  Tel- 
egraph Co.  V.  Massachusetts,  125  U.  S.  530, 
8  Sup.  Ct  9C1,  31  L.  Ed.  790;  Postal  Tele- 
graph &  Cable  Co.  v.  Adams,  155  U.  S.  088, 

15  Sup.  Ct  268,  360.  39  L.  Ed.  311;  West- 
ern Union  Telegraph  Co.  T.  Taggart,  163 
U.  S.  1,  16  Sup.  Ct  1064,  41  L.  Ed.  49), 
even  in  a  case  where  the  franchise  of  a  cor- 
poration was  created  by  another  state,  and 
it  derived  some  of  its  privileges  from  an 
act  of  Congress  (Western  Union  Telegraph 
Co.  v.  GotUleb,  190  U.  8.  412,  23  Sup.  Ct 
730.  47  L.  Ed.  1116).  The  same  rule  has 
been  applied  to  parlor  car  companies.  Pull- 
man Car  Co.  ▼.  Pennsylvania,  141  U.  S. 
18,  11  Sup.  Ct  876,  35  L.  Ed.  613.  The  ex- 
press company  cases  Involved  an  analogous 
question,  but  went  much  further  In  sustain- 
ing the  state's  power  to  lix  valuations  on 
the  property  of  a  foreign  corporation  with- 
in the  state  with  regard  to  the  value  of  its 
property  as  a  whole,  whether  within  or 
without  the  state.  Adams  Express  Co.  v. 
Ohio,  105  U.  S.  194,  17  Sup.  Ct  306,  41  U 
Ed.  683;  Adams  Express  Co.  y.  Kentucky, 
166  U.  S.  171,  17  Sup.  Ct  IJ27,  41  I*  Ed. 
960.  The '  mileage  proportion  rule  is  sub- 
ject to  modification  where  the  value  of  the 
different  parts  of  the  road  is  not  substan- 
tially in  proportion  to  mileage.  This  was 
recognized  in  the  Indiana  cases  in  154  U. 
S.,  above  cited,  and  has  been  recently  af< 
flrmed  In  Fargo  t.  Hart,  193  U.  S.  490,  24 
Sup.  Ct  498,  48  Ia  Ed.  761.  In  the  present 
case  there  is  nothing  to  show  that  the  to- 
tal value  of  the  railroad  is  enhanced  out 
of  proportion  to  the  mileage  by  the  value 
of  the  property  in  New  York,  so  that  a 
distribution  based  on  mileage  would  give 
New  Jersey  the  benefit  of  taxing  the  value 
of  property  outside  our  own  Jurisdiction.  As 
far  as  the  evidence  enables  us  to  Judge,  the 
contrary  is  the  case.  It  is  probable  that 
the  value  of  the  Wechawken  terminal  on 
the  Hudson  river  opposite  the  city  of  New 
York  and  within  this  state  is  so  great  that 
a  distribution  of  the  valuation  between 
the  two  states  In  proportion  to  mileoge 
would  give  New  York  the  advantage  of  in- 
cluding in  the  valuation  of  the  portion  of 
the  railroad  within  that  state  a  part  of 
the  value  of  this  great  terminal.  We  think, 
therefore,  that  a  fair  method  of  ascertain- 
ing the  taxable  valuation  of  the  franchise 
in  this  case  is  to  deduct  th6  value  of  the 
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tangible  property  from  fhe  ralne  of  the  cap- 
ital 8tock  and  of  tbe  securities  repreaent- 
iog  the  debts  (mortgage  bonds  and  floating 
debt),  and  to  fix  tbe  ralue  of  the  New  Jersey 
franchise  at  snch  a  proportion  of  the  re- 
mainder as  the  mileage  in  New  Jersey  bears 
to  the  total  mileage.  The  valne  of  the  tan- 
gible property  in  New  Jersey  is  $8,106,058. 
The  only  evidence  we  have  of  tlie  value  of 
the  tangible  property  outside  of  New  Jer- 
te;  is  a  state'ment  furnished  by  the  prose- 
rator  that  Its  assessed  valuation  is  |10,864,- 
083.  In  the  absence  of  proof  to  the  con- 
trary, we  must  assume  this  to  be  the  mar- 
ket value,  although  It  seems  probable  that 
it  is  too  low,  as  It  amounts  to  less  than 
S27.00O  per  mile.  The  total  tangible  prop- 
erty upon  these  figures  Is  $20,060,141.  Aft- 
er deducting  this  from  $68,000,000,  the 
value  of  tiie  capital  stock  and  securities, 
there  remains  a  balance  of  $47,939,859, 
which  represents  the  adventitious  value  or 
the  value  of  the  franchise.  If  this  Is  dis- 
tributed in  proportion  to  the  mileage,  the 
portion  attributable  to  the  19.374  miles  In 
New  Jersey  Is  $2,190,534.  This  exceeds  by 
$300,000  the  valuation  of  the  state  board 
of  assessors.  This  difference  may  I)e  due 
to  the  fact  that  they  have  deducted  the 
floating  debt  from  the  total  valuation  or 
bare  made  some  allowance  because  in  their 
Judgment  the  franchise  x>r  adventitious  val- 
ne of  the  portion  in  New  Jersey  is  a  less 
proportion  of  the  whole  than  the  mileage 
ia  New  Jersey  Is  of  the  whole  mileage.  The 
statute  anthorlzes  the  board  of  assessors 
to  use  their  personal  knowledge  and  Judg- 
ffloit,  and,  as  we  have  said  In  Central  R. 
R.  v.  State  Board  of  Assessors,  already 
cited,  we  ought  not  to  set  aside  th«Ir  Jodg- 
meut  unless  for  palpable  error. 

It  Is  urged,  however,  that  the  railroad 
company  Is  entitled  to  net  a  fair  return 
on  its  Investment,  and  we  are  referred  to 
decisions  of  the  United  States  Supreme 
Conrt  In  rate  cases.  It  has  we  think  nev- 
er been  decided  that  a  railroad  company 
wu  entitled  under  whatever  circumstances 
and  at  all  events  to  a  reasonable  return 
on  Its  investment.  On  the  contrary,  the 
conrts  have  recognized  that  the  mere  fail- 
nre  to  produce  a  profit  Is  not  of  itself  con- 
dnsive  evidence  that  a  rate  is  unreason- 
able, for  the  road  may  have  been  built  in 
advance  of  the  public  needs  at  an  extrav- 
agant cost,  and  It  may  be  run  in  a  waste- 
fol  manner.  CkmsIderatlonB  of  this  kind  are 
snggested  in  Reagan  v.  Farmers'  Loan  & 
Trnst  Co.,  154  U.  S.  362,  at  page  412,  14 
Sup.  Ct  1047.  88  L.  Bd.  1014.  Bven  if  this 
were  a  rate  case,  we  should  have  to  go 
into  the  Inquiries  that  have  become  famil- 
iar in  those  cases,  for  the  determination  of 
which  this  case  presents  no  evidence.  It 
is  dear  that  the  railroad  company  earns 
at  least  for  the  holders  of  its  bonds  a  net 
terenue  of  $2,000,000  a  year,  and  bids  fair 
to  earn  that  for  cmtDrlea  to  come.  We 
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need  not  pnrsue  the  subject,  since  this  Is 
not  a  rate  case,  but  a  tax  case.  We  have 
heretofore  fovmd  no  suggestion  that  a  prop- 
erty owner  should  be  excused  from  the  pay- 
ment of  taxes  on  the  proper  valuation  of 
bis  property  because  he  was  unable  to  use 
it  to  advantage  and  with  profit.  The  an- 
swer ordinarily  Is  that,  if  the  property  Is 
worth  the  mpney,  it  is  because  some  one 
can,  or  thinks  he  can,  make  It  produce  a 
profit  on  the  valuation.  A  similar  argument 
was  made  in  the  State  Railroad  Tax  Cases, 
92  U.  S.  575,  23  L.  Ed.  663.  It  is  stated  and 
answered  by  Mr.  Justice  Miller.  Refer- 
ring to  the  case  of  one  of  the  companies, 
he  says:  "That  company  Is  Insolvent  and 
in  the  hands  of  a  receiver.  It  is  unable 
to  pay  any  interest  on  Its  bonds.  Its  capi- 
tal stock  is  of  no  value.  But  the  board 
of  equalization  assessed  the  capital  stock 
and  franchises  at  $2,003,415,  and  its  tang- 
ible property  at  $2,629,367,  thus  assessing 
a  property  which  pays  but  little,  If  any- 
thing, beyond  its  running  expenses  at  the 
sum  of  $4,632,782."  "Concede  for  the  pres- 
ent that  the  capital  stock  is  sunk  and  is 
of  no  value,  concede  that  the  funded  debt 
of  the  company  has  at  present  no  market 
value  or  is  unsalable,  there  remains  what 
is  valued  as  worth  over  $2,600,000  of  real 
and  personal  property,  which,  like  all  other 
property  of  individuals  or  corporations, 
ought  to  pay  its  proportion  of  tiie  public 
burdens.  There  also  remains  the  value  of 
the  franchise,  which  is  not  destroyed  by  the 
circumstance  that  the  road  does  not  pay 
Interest  on  its  debt  Does  anybody  believe 
that  this  debt  is  of  no  valoe;  that  the 
holders  of  it  attach  no  value  to  this  fran- 
chise? Are  they  willing  to  give  up  the  right 
to  operate  the  road,  to  receive  freights  and 
fares,  to  endeavor  to  make  it  pay  some- 
thing more  than  the  mere  value  of  the  per- 
sonal property,  of  the  track,  the  depots, 
the  grounds,  the  rolling  stock,  and  other 
tangible  property?  Is  it  supposed  by  any 
one  that  they  intend  or  ever  will  sell  these 
separately  or  apart  from  the  right  to  use 
them  as  a  railroad?  Why  do  not  the  bond- 
holders sell  all  these  things  under  their 
mortgage  at  auction  as  a  man  would  sell 
town  lots  and  household  furniture  and  hors- 
es and  carriages?  The  reason  is  too  clear 
to  escape  observation.  It  is  because  in  the 
case  of  the  railroad  there  is  attached  to 
all  this  property,  and  goes  with  it  a  priv- 
ilege, a  right  to  use  it  through  the  whole 
extent  of  the  richest  counties  of  Illinois, 
in  transporting  persons  and  property,  in  a 
manner  which  adds  immensely  to  Its  val- 
ue when  considered  as  so  much  iron,  so 
much  land  and  so  much  personal  property. 
By  virtue  of  this  privilege  or  franchise,  this 
is  all  aggregated  into  a  unit,  well  adapted 
to  make  money  by  its  use  in  that  way,  with 
a  chartered  right  to  use  it  for  that  pur- 
pose?" 
We  are  not  impressed  by  the  figures  of 
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receipts  and  cost  of  traffic  presoited  by 
tbe  prosecutor.  It  may  well  be  that  the 
earning  power  of  tbe  19  miles  In  New  Jer- 
sey may  be  small  considered  by  Itself,  but 
tbat  by  no  means  measures  the  value  of  the 
franchise  for  a  railroad  connecting  the  404 
miles  north  of  our  state  line  with  tidewa- 
ter opposite  New  York  City.  We  can  form 
some  idea  of  the  value  of  the  New  Jersey 
franchise  If  we  think  of  the  difference  be- 
tween the  value  of  a  railroad  from  Buf- 
falo to  Tappan  without  an  outlet  and  the 
value  of  the  same  road  with  the  outlet 
which  the  New  Jersey  franchise  gives. 
Even  In  rate  cases  It  is  held  that  It  is  not 
necessary  that  every  mile  of  tbe  road 
should  show  a  profit.  St.  Louis  ft  S.  F. 
Ry.  V.  Gill,  156  U.  S.  649,  15  Sup.  Ct  484, 
39  L.  Ed.  567.  Tbe  railroad  must  be  con- 
sidered as  a  whole.  This  road  Is  leased 
to  and  controlled  by  the  New  York  Central 
ft  Hudson  River  Railroad,  and  the  two 
roads  are  iwrallel  and  within  a  few  miles 
of  each  other  for  their  entire  length.  No 
doubt,  as  the  prosecutor's  brief  says,  the 
West  Shore  Is  "practically  a  side  trade 
for  the  accommodation  of  the  surplus  freight 
of  the  New  York  Central  ft  Hudson  Riv- 
er Railroad."  Whether  it  could  be  made 
more  profitable  if  used  to  the  same  advan- 
tage as  the  New  York  Central  Lines  we 
do  not  know,  but  certainly  it  Is  within  the 
bounds  of  probability,  that  the  lessee  com- 
pany may  use  this  so-called  "side  track" 
for  tbe  least  remunerative  business,  and  re- 
serve for  Its  own  lines  the  more  profitable. 
This  is  conjecture.  We  know  that  the  les- 
see was  willing  to  pay  a  rental  of  $2,000,- 
000  per  annum  and  to  agree  to  pay  that 
sum  for  475  years.  A  property  producing 
such  a  rental  guaranteed  for  so  long  a  period 
is  a  very  valuable  property,  and  a  large  part 
of  that  value  is  due  to  the  franchise  to  run 
a  railroad  from  Tappan  to  Weehawken. 

The  argument  that  the  franchise  of  the 
prosecutor  is  not  taxed  by  a  uniform  rule 
with  the  franchise  of  other  roads  because  the 
West  Shore  running  through  a  sparsely  set- 
tled countr}'  Is  assessed  at  $95,000  per  mile, 
while  the  Central  of  New  Jersey  and  the 
Pennsylvania  running  through  a  thickly  set- 
tled portion  of  tbe  state  are  assessed  at 
much  less  per  mile,  has  a  deceptive  plausi- 
bility. It  overlooks  the  fact  that  the  great 
value  of  the  Weehawken  terminal  is  dis- 
tributed by  this  calculatian  over  19  miles 
of  road  only,  while  the  value  of  the  terminals 
of  the  other  roads  Is  distributed  over  per- 
haps a  hundred  Or  more  miles.  If  two  roads 
have  terminals  of  equal  value,  and  one  has 
five  times  the  mileage  of  the  other,  a  valua- 
tion of  a  mile  of  the  shorter  road  must  great- 
ly exceed  a  similar  valuation  of  a  mile  of 
the  longer  road.  If  the  value  thus  put  upon 
the  New  Jersey  franchise  Is  too  high,  it  Is 
probably  because  the  valuation  of  the  prop- 


erty in  New  York  ia  too  low  and  the  balance 
representing  the  franchise  or  advmtitioiu 
value  is  thus  unduly  enhanced.  It  was  for 
tbe  railroad  company,  however,  to  make 
proof  of  this  fact,  and,  in  the  absoice  of  such 
proof,  we  can  determine  the  valne  upon  tlie 
evidence  before  us  only. 

We  think  the  prosecutor  has  failed  to  show 
that  the  valuation  of  the  franchise  is  exces- 
sive. 

[2]  As  to  the  ferryboats  and  floats,  we 
think  the  state  board  erred.  They  were  not 
the  property  of  the  West  Shore  Railroad, 
but  of  the  New  York  Central,  and  had  no 
permanent  situs  in  New  Jersey.  They  were 
therefore  taxable  to  the  owner  at  Its  dom- 
icile. Ayer  ft  Lord  Co.  v.  Kentucky,  202  V. 
S.  409,  26  Sup.  Ct  679,  50  L.  Ed.  1082;  Amer- 
ican MaU  Steamship  Co.  v.  Crowgll,  76  N.  J. 
liSw,  54,  68  Atl.  752.  To  that  extent  tbe  as- 
sessment should  be  corrected. 


DAT  V.  rAULES  et  aL 

(Court  of  Chancery  of  New  Jersey.    Sept.  26, 
1911.) 

LiFB    Estates    (|    15*)— Gobpobatb    Stock- 
Stock  Dividends. 

Where,  after  corporate  stock  Is  bequeathed 
to  one  for  life,  a  stock  dividend  is  declared, 
the  new  stock  representing  more  than  the  earn- 
ings after  the  death  of  testator,  the  life  tenant 
Is  entitled  only  to  a  charge  thereon  for  the 
proportion  thereof  representing  snch  earnings. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  H  34,  36;    Dec.  Dig.  {  15.*] 

Suit  by  William  T.  Day,  trustee,  against 
Angellne  E.  Faulks  and  others.  Heard  on 
bin,  etc.    Decree  rendered. 

Edward  A.  Day,  for  life  tenants.  Clark 
McK.  Whittemore,  for  remaindermen. 

STEVENS,  V.  C.  Michael  W.  Devine  died 
in  November,  1895,  leaving  a  last  will  by 
which  be  gave  to  his  son  Michael  the  shares 
of  his  estate  to  which  two  of  his  sons  and 
daughters  were  thereunder  entitled,  in  trust, 
to  pay  them  tbe  rents.  Issues,  profits,  and 
Income  of  their  respective  shares  during 
their  lives,  and  after  their  deaths  to  pay 
their  respective  shares  to  their  Issue,  or. 
If  there  should  be  no  issue,  into  the  reeidue. 
At  the  time  of  his  death  testator  owned  66 
shares  of  the  capital  stock  of  the  Singer 
Manufacturing  Company.  On  December  19, 
1900,  the  company  declared  a  stock  dividend 
of  200  per  cent  on  the  capital  stock  thereto- 
fore issued  of  which  the  par  value  was  $10,- 
000,000.  It  thus  increased  its  capital  stock 
to  $30,000,000.  On  June  17,  1910^  it  made  a 
further  stock  dividend  of  100  per  cent  tbe 
effect  of  which  was  to  increase  the  capital 
stodc  to  $60,000,000.  Pursuant  to  a  decree 
of  the  orphans'  court  of  Union  county,  the 
first  stock  dividend  was  apportioned  accord- 
ing to  the  rule  of  the  Lang  Case,  57  N.  J. 
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Eq.  326,  41  AQ.  706 ;  fourteen  sbaree  and  a 
fraction  going  to  the  life  tenants  as  earnings, 
and  tbe  rest  tx)  tbe  trust  estate  as  principal. 
The  stock  allotted  to  principal  was  subse- 
quently sold  and  does  not  enter  Into  this  In- 
quiry. The  question  Is:  To  whom  do  the 
new  56  shares  belong,  to  tbe  life  tenants, 
or  to  the  trustee  as  the  representative  of 
the  remaindermen? 

Although  it  has  been  determined,  generally, 
that  stodc  dividends,  declared  out  of  profits 
made  since  testator's  death,  go  to  the  life 
tenants,  the  precise  question  here  raised  has 
not  been  examined  or  passed  upon. 

In  Ballantlne  v.  Young,  81  Atl.  119,  Just 
decided  by  me,  I  have  had  under  consideration 
Tarious  questions  relating  to  the  apportion- 
ment of  stock  dividends  and  extraordinary 
cash  dividends,  and  I  have  there  referred  to 
the  numerous  conflicting  decisions  on  this  per- 
plexing subject.  Until  the  Court  of  Appeals 
sees  fit  to  review  them  and  alter  the  rule  here- 
tofore adopted,  it  is  not  open  to  question  in 
this  court  I  must  start  out  with  the  as- 
sumption that  stock  dividends,  declared  after 
the  death  of  testator,  go,  in  so  far  as  they 
represent  earnings  made  since  his  death,  to 
the  life  tenants. 

So  far  there  Is  no  difficulty.  But  in  tbe 
case  In  band  tbe  question,  distinctly  raised 
I  think  for  the  first  time  in  this  court,  is 
whether  under  the  name  of  stock  dividends 
the 'life  tenants  are  entitled  to  anything 
more  than  eamiugs.  This  question  arises 
under  the  following  circumstances: 

At  the  time  of  the  declaration  of  tbe  div- 
idend of  June,  1910,  the  company  had  a  sur- 
plus of  about  $45,000,000.  Part  of  this  sur- 
plus was  represented  by  their  enlarged  works 
and  part  by  cash,  merchandise,  accounts  re- 
ceivable, and  other  items.  They  desired  to 
capitalize  this  to  the  extent  of  $30,000,000, 
and  so  they  issued  the  new  stock  which,  with 
tbe  old,  made  a  total  capitalization  of  $60,- 
000,000.  The  stock  of  the  company,  before  the 
new  issue,  was  selling  for  from  $565  to  $615 
a  share,  and  even  more.  After  it  was  made, 
Mr.  Clare  says  that  the  shares  "ranged  from 
$300,  then  declined  to  $285,  and  later  sold 
np  as  high  as  $355."  The  effect  of  the  new 
Inue,  in  the  stock  market,  was,  therefore, 
to  reduce  the  value  of  the  $30,000,000  of  old 
ttock  one-half.  This  will  be  apparent  from 
the  following  figures: 

300,000  shares  x  $600=$180,000,000. 
600,000  shares  x  $300=$180,000,000. 

The  selling  price  harmonized  with  the 
tact  Whereas,  before,  the  whole  property 
was  r^resented  by  $30,000,000  of  stock,  it  is 
now  represented  by  $60,000,000;  in  other 
vords,  two  shares  now  represent  the  same 
proportionate  interest  that  one  formerly  did, 
and  the  effect  of  the  transaction,  if  all  the 
toA  bad  heea  ia  like  case  with  the  stock 
tn  band,  and  if  the  contention  of  the  life  ten- 
ants be  sound,  would  have  been  to  have  trans- 
Inred  to  the  life  tenants  not  only  the  |S0,- 


000,000  of  earnings,  but  an  interest  equal  to 
$60,000,000  as  well.  This  $60,000,000  is  nearly 
all  capital,  and  so,  as  the  result  of  tbe  action 
of  tbe  company,  tbe  life  tenant  would  have 
gotten,  not  only  its  capitalized  earnings,  but 
one-third  of  its  capital  as  well.  Is  there  any 
rule  of  law  heretofore  declared  by  this  court 
which  compels  this  unjust  result?  I  know  of 
none.  The  principle  of  the  Lang  Case  is  to 
preserve  the  corpus  of  the  estate  Intact,  and 
such  is  the  principle  in  analogous  cases.  In 
Ballantlne  v.  Young  it  appeared  that  the  stock 
of  the  Central  Trust  Company  had  been  sell- 
ing at  a  large  premium.  There  was  a  large 
surplus.  The  directors  declared  a  cash  div- 
idend of  200  per  cent  and,  contemporaneous- 
ly, directed  a  new  issue  of  stock  which  the 
stockholders  were  at  liberty  to  take  at  par 
and  pay  for  with  that  dividend.  The  ques- 
tion was  to  whom  the  dividend  and  the 
option  belonged,  to  the  life  tenants  or  to 
those  in  remainder.  It  was  held  that  tbe 
cash  dividend  belonged  to  the  life  tenants 
(subject  to  the  apportionment  prescribed  In 
tbe  Lang  Case)  and  that  the  option  to  pur- 
chase was  part  of  the  corpus,  to  be  disposed 
of  as  such;  but  that,  inasmubb  as  the  trustees 
bad  devoted  the  cash  dividend  to  the  pur- 
chase of  the  stock,  the  life  tenant  was  enti- 
tled to  a  charge  upon  it  for  his  proportion 
of  that  dividend.  The  result  of  that  transac- 
tion was,  for  all  practical  purposes,  like 
the  result  of  the  transaction  under  consider- 
ation; for  It  was  morally  certain  that  the 
option  would  be  availed  of.  The  numerous 
cases,  therefore  (De  Koven  v.  Alsop,  205 
HI.  390,  C8  N.  E.  930,  63  L.  R.  A.  587; 
Davis  V.  Jackson,  152  Mass.  58,  25  N.  E.  21. 
23  Am.  St  Rep.  801;  Greene  v.  Smith,  17 
R.  L  28,  19  AU.  1081 ;  Hite  v.  Hlte,  93  Ky. 
257,  20  S.  W.  778,  19  L.  R.  A.  173,  40  Am. 
St.  Rep.  189;  Eisner's  Appeal,  175  Pa.  143, 
34  Atl.  577;  Richmond  v.  Richmond,  123 
App.  Div.  117,  108  N.  Y.  Supp.  298 ;  Brown 
V.  Brown,  2  Buch.  667)  which  hold  that  where 
the  option  to  purchase  has  a  money  value, 
that  value  goes  to  the  principal  and  not  to 
the  life  tenant,  are  strong  authorities  for 
the  proposition  that  whatever  enters  Into  tbe 
value  of  the  new  stock  besides  earnings  is 
really  principal.  It  would  be  highly  incon- 
sistent to  hold  that  tbe  option  to  purchase  is 
capital  in  the  one  case,  and  that  tbe  value 
beyond  earnings  is  income  In  the  other.  That 
the  policy  of  the  courts  of  this  state  Is  to 
preserve  the  principal  Intact  for  the  benefit 
of  the  remaindermen  appears  from  the  fol- 
lowing cases :  Van  Blarcom  v.  Dager,  31  N. 
J.  Eq.  783;  Wlllard  v.  Wlllard,  21  Ati.  463; 
Outcalt  v.  Appleby,  36  N.  J.  Eq.  73;  Helme 
V.  Strater,  52  N.  J.  Eq.  591,  30  AU.  333. 

Some  confusion  of  thought  arises  from  the 
use  of  the  term  "stock  dividend."  In  the 
very  resolution  under  consideration  it  is  said 
that  the  "directors  declare  a  stock  dividend 
of  $30,000,000."  What  they  really  do  Is  to 
Issue  certificates  whose  face  value  is  $30.- 
000,000,  and,  at  the  same  time,  to  put,  per- 
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manently  and  Irrevocably,  $30,000,000  into 
capital.  But  the  certiflcates  thus  iBsned, 
from  the  very  beginning,  represent,  not  the 
$30,000,000  capitalized,  but,  like  the  old  cer- 
tificates, tbe  entire  property  of  the  corpora- 
tion. If  the  life  tenant  gets  all  tbe  new 
stock,  he  gets  something  that  represents,  not 
a  share  of  the  earnings  only,  but  of  the  en- 
tire property.  To  the  extent  that  the  stock 
represents  the  $30,000,000  of  surplus,  he  gets 
earnings;  beyond  that  he  gets  principal,  ex- 
cept In  so  far  as  the  stock  represents  undi- 
vided earnings  still  in  the  treasury  (a  com- 
paratively small  matter)  to  which,  however, 
if  the  company  do  not  distribute  them  in  his 
lifetime,  he  is  not  entitled. 

Where  the  beneficial  ownership  is  in  one 
person  only,  it  makes  little  difference  wheth- 
er his  Interest  is  represented  by  one  share 
worth  $100.  or  two  worth  $50;  but  when 
persons  take  in  succession — one  the  income 
for  his  life,  and  the  other  the  principal  after 
his  death — the  court  must  look  into  the  sub- 
stance and  effect  of  the  transaction  unless  it 
is  willing  to  permit  a  distribution  of  capital 
that  was  never  Intended  by  testator.  I  have 
already  adverted  to  the  fact  that  the  Su- 
preme Court,  and  other  tribunals  whose  de- 
cisions carry  great  weight,  have  repudiated 
the  Pennsylvania  rule  giving  stock  dividends, 
without  reserve,  to  the  life  tenant  If  this 
rule  is  to  prevail  here,  it  ought  not  to  be 
extended  beyond  its  reason.  The  ground  up- 
on which  tbe  rule  is  based  is  that  the  life 
tenant  ought  to  have  the  earnings  whenever 
tbe  company  makes  a  disposition  of  them. 
Its  reason  will  go  no  further  than  to  charge 
the  earnings  on  the  new  stock.  This  win  at 
once  effectuate  the  intention  of  the  testator 
and  obviate  the  injustice.  If  it  be  an  injus- 
tice, of  letting  capitalized  earnings  go  to  the 
remaindermen. 


MT.  HOLLY  SAFE  DEPOSIT  &  TRUST 
CO.  et  al.  V.  DEACON  et  al. 

LIPPINCOTT  et  aL  v.  SAME. 

(Court  of  Chancery  of  New  Jersey.    Oct  6, 
Mil.) 

Wills  (I  508*)— Constbucstion— "Moneys." 

Testatrix,  after  making  bequests,  gave  the 
remainder  of  her  estate  to  her  sister  B.,  and 
then  provided  that,  if  B.  predeceased  her,  half 
of  all  "moneys"  belonging  to  her  estate  should 
be  paid  to  a  society,  and  the  other  half  should 
be  divided  among  certain  persons,  who  includ- 
ed all  who  would  have  taken  under  the  intes- 
tacy laws.  Beld,  that  the  word  "moneys"  was 
used  in  the  sense  of  property,  of  whatever  na- 
turcj  without  which  meaning  there  would  be  a 
partial  intestacy. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  II  1238H,  1239;   Dec.  Dig.  {  566.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4554-1566.] 

Two  suits,  one  by  tbe  Mt.  Holly  Safe  De- 
posit &  Trust  Company  and  another,  admin- 
istrators with  the  will  annexed  of  Sarab  H. 


Woolston,  deceased,  and  the  other  by  Annie 
H.  D.  Lipplncott  and  husband,  both  against 
Benjamin  H.  Deacon  and  others.  Heard  on 
bill,  etc.    Decree  advised. 

The  will  of  Sarah  H.  Woolston,  dated  Sep- 
tember 29,  1879,  provided  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Sarah  H.  Woolston,  of  the  city  of  Trenton,  in 
the  county  of  Mercer  and  state  of  New  Jer- 
sey, missionary  to  the  Chinese  at  Foocbow. 
China,  considering  the  uncertainty  of  thb 
mortal  life,  and  being  of  sound  mind  and 
memory,  do  make  and  publish  this  my  last 
will  and  testamoit  in  manner  and  form  fol- 
lowing : 

"First.  I  do  hereby  constitute  and  appoint 
my  youngest  sister,  Beulah  Woolston,  to  be 
sole  executrix  of  this  my  last  will  and  testa- 
ment providing  she  is  in  the  United  States 
of  America  at  the  time  of  my  decease;  but  if 
my  said  sister,  Beulah  Woolston,  Is  not  in 
the  United  States  of  America,  at  that  time, 
then  I  do  constitute  and  appoint  Wilson 
Stokes  of  Medford,  In  the  county  of  Burling- 
ton, and  state  of  New  Jersey,  to  be  the  exec- 
utor of  this  my  last  will  and  testament  di- 
recting my  said  executor  to  pay  all  my  Just 
debts,  and  the  bequests  hereinafter  named, 
out  of  my  estate. 

"Second.  I  give  and  bequeath  to  my  sister 
Rebecca  Ann  II.  Deacon,  to  her  and  her  heirs, 
the  sum  of  one  hundred  dollars. 

"Third.  I  give  and  bequeath  to  my  sister 
Beulah  Woolston,  the  sum  of  one  hundred 
dollars. 

"Fourth.  I  give  and  bequeath  to  each  one 
of  tbe  ten  children  of  my  deceased  sister 
Caroline  B.  Chew,  to  them  and  their  beirf, 
the  sum  of  twenty-five  dollars.  The  shares 
of  the  younger  children  to  remain  in  the 
hands  of  my  executrix  or  executor  until  each 
one  comes  to  the  age  of  twenty-one  years, 
when  it  shall  be  paid  to  bim  with  Interest 
from  the  time  of  my  decease. 

"Fifth.  As  to  all  the  rest,  residue  and  re- 
mainder of  my  estate  and  effects,  real  and 
personal,  of  what  kind  and  nature  soever.  I 
give  and  bequeath  the  same  to  my  said  sister 
Beulah  Woolston  to  be  for  her  sole  use. 

"Sixth.  But  if  my  sister,  the  said  Beulah 
Woolston.  should  not  be  my  survivor,  then  I 
will  and  direct  that  one  half  of  all  moneys 
belonging  to  my  estate  shall  be  i>ald  to  tbe 
American  Bible  Society  to  be  used  in  printing 
the  Uoly  Bible  in  the  Chinese  language. 

"Seventh.  And  I  wUI  and  direct  that  tbe 
other  half  of  all  moneys  belonging  to  my  es- 
tate shall  be  divided  into  twelve  equal  parts; 
two  of  these  parts  shall  be  given  to  my  sis- 
ter Rebecca  Ann  H.  Deacon,  to  her  and  her 
heirs,  and  the  other  ten  parts  sliaU  be  given 
to  the  ten  children,  to  them  and  their  heirs, 
of  my  deceased  sister  Caroline  B.  Chew. 
And  I  do  further  will  and  direct  that  the 
shares  of  such  of  these  children  as  ar«  mi- 
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non  sbaU  remain  in  ttae  hands  of  my  execa- 
tor  uDtil  each  one  is  twenty-one  years  of  age, 
when  It  shall  be  paid  to  him  with  Interest 
from  the  time  of  my  decease.  And  I  do  es- 
pecially direct  that  my  executor  shall  see 
that  each  one  of  these  children  receives  his 
and  her  fall  part  without  any  diminution 
whatever. 

"Eighth.  In  case  the  father,  Ezeklal  Coop- 
er Chew,  of  the  ten  children  of  my  deceased 
sister  Caroline  B.  Chew,  under  any  pretenses 
wbatsoever,  claim  any  part  or  portion  of  the 
share  or  shares  of  any  one  or  more  of  these 
children,  then  I  do  will  and  direct  that  they 
receive  only  twenty-five  dollars  each,  and  the 
remainder  of  these  ten  shares  shall  be  given 
to  the  American  Bible  Society  to  be  used  In 
printing  the  Holy  Scriptures  In  the  Chinese 
language. 

"In  testimony  whereof,  I  hereunto  set  my 
band  and  seal,  and  publish  and  declare  this 
to  be  my  last  wiU  and  testament  In  the  pres- 
ence of  the  witnesses  named  below,  this 
twenty-ninth  day  of  September,  In  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
■erenty-ntne. 

"Sarah  H.  Woolston.    [Seal.] 

"Signed,  published  and  declared  by  the 
said  Sarah  U.  Woolston  to  be  her  last  will 
and  testament  in  the  presence  of  us,  who 
were  present  at  the  same  time  and  subscrib- 
ed our  names  as  witnesses  in  the  presence  of 
the  testatrix. 

"William  Hall,  Traiton,  N.  J. 

"Engaie  Emiey,  Trenton,  N.  J." 

Testatrix  died  June  11,  1910.  At  the  date 
of  her  death  she  owned  a  small  amount  of 
real  estate  and  owned  personal  estate  of  the 
value  of  about  |12,000.  The  personal  estate 
consisted  of  mortgages,  bank  stock,  and  rail- 
way stock,  except  as  to  certain  household 
Koods  in  value  about  |300  and  cash  in  hand 
and  fa  bank  in  amount  $378.03. 

Beulah,  the  sister  of  testatrix,  died,  un- 
married, prior  to  the  decease  of  testatrix. 
Bebecca,  sister  of  testatrix,  died  prior  to 
the  decease  of  testatrix,  leaving  two  children. 
At  the  date  of  the  decease  of  testatrix  all 
of  the  ten  children  of  Caroline  B.  Chew 
were  alive  save  one,  who  died  before  testa- 
trix, leaving  nine  children. 

Samuel  A.  Atkinson,  for  Mt  Holly  Safe 
Deposit  &  Trust  Co.  and  John  P.  Llpplncott 
Charles  Ewan  Merritt,  for  Farmers'  Nation- 
al Bank  of  New  Jersey  at  Mt  Holly.  Rich- 
ard B.  Eckman,  for  Benjamin  W.  Zelley. 
George  M.  HlUman,  for  Annie  H.  D.  Llppln- 
cott WiUiam  P.  Martin,  for  American  Bible 
Society. 

LBAMIN6,  v.  C.  (after  stating  the  facts 
18  above).  The  controversy  In  these  two 
raits,  whidi  liave  been  heard  together,  is  de- 
termlDed  by  the  ascertainment  of  the  inten- 
tion ot  testatrix  in  the  use.  of  the  expression 
"one  balf  of  all  moneys  belonging  to  my  es- 
ttte." 


A  great  number  and  variety  of  adjudicated 
cases  are  reported  in  which  courts  have  been 
called  upon  to  define  the  meaning  of  the  term 
"moneys"  as  used  in  wills.  An  extended 
review  of  these  cases  seems  unnecessary.  It 
will  be  found  that  the  word  may  be  appro- 
priately used  to  mean  cash  only,  it  may  al- 
so be  used  as  the  equivalent  of  personal  es- 
tate, and  it  may  also  be  used  as  the  equiva- 
lent of  property,  and  thus  Include  real  and 
personal  property.  In  the  ascertainment  of 
the  Intention  of  a  testator  in  the  use  of  a 
word  of  this  degree  of  flexibility  in  its  popu- 
lar meaning,  the  context  of  the  twill  is  of 
peculiar  force.  If  it  clearly  appears  from 
the  context  that  testator  used  the  word  In 
either  of  the  meanings  above  suggested,  that 
meaning  must  be  adopted. 

At  the  date  of  the  execution  of  the  will 
here  in  question,  testatrix  had  a  spinster 
sister,  named  Beulah,  who  was  engaged  in 
missionary  work  among  the  Chinese,  in 
which  work  testatrix  had  also  been  engaged 
for  a  number  of  years.  Another  sister  of 
testatrix,  named  Rebecca,  was  then  alive  and 
married.  Another  sister,  named  Caroline, 
was  deceased,  and  had  left  ten  children. 
After  making  bequests  to  Beulah,  Rebecca, 
and  each  of  the  ten  children  of  the  deceased 
sister,  Caroline,  testatrix  gives  the  remain- 
der of  her  estate'  to  her  sister  Beulah.  She 
then  provides  that,  if  her  sister  Beulah 
should  not  survive  her,  "one  half  of  all  mon- 
eys belonging  to  my  estate  shall  be  paid  to 
the  American  Bible  Society  to  be  used  in 
printing  the  Holy  Bible  in  the  Chinese  lan- 
guage," and  that  "the  other  half  of  all  mon- 
eys belonging  to  my  estate  shall  be  divided 
into  twelve  equal  parts;  two  of  these  parts 
shall  be  given  to  my  sister  Rebecca  Ann  H. 
Deacon,  to  her  and  her  heirs,  and  the  other 
ten  parts  shall  be  given  to  the  ten  children,  to 
them  and  their  heirs,  of  my  deceased  sister 
Caroline  B.  Chew."  It  will  be  observed  that, 
if  testatrix  used  the  word  "moneys"  in  the 
restricted  sense  of  cash,  she  necessarily  in- 
tended to  die  Intestate  as  to  the  remaining 
part  of  her  estate.  The  presumption  is 
against  such  an  Intent  In  Leigh  v.  Savldge, 
14  N.  J.  Eq.  124,  134,  It  is  said:  "A  will 
ought  not  to  be  so  construed  as  to  produce 
such  Intestacy.  The  natural  and  reasonable 
presumption  is  that  when  a  will  is  executed 
the  testator  designs  to  dispose  of  his  entire 
estate,  and  does  not  intend  to  die  Intestate  as 
to  any  part  of  his  property."  This  presump- 
tion against  partial  intestacy  is  greatly 
strengthened  in  this  case  by  the  fact  that  the 
persons  to  whom  tlie  "other  hair*  was  given 
included  all  of  the  persons  who  would  have 
taken  under  the  Intestacy  laws  of  this  state. 
Under  these  conditions  it  seems  reasonably 
certain  that  it  was  not  the  intention  of  tes- 
tatrix, in  the  event  of  the  death  of  Beulah 
prior  to  the  death  of  testatrix,  to  leave  to 
the  persons  named  all  of  such  cash  as  tes- 
tatrix might  possess  at  her  decease,  other 
than  that  disposed  of  by  the  prior  provisions 
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of  the  will,  and  to  die  Intestate  as  to  the  t«- 
malnlng  part  of  her  property,  and  In  that 
manner  have  the  very  same  persons  to  whom 
the  cash  was  given  take  the  remaiuiag  por- 
tion of  her  estate  under  the  Intestacy  laws. 
Such  a  purpose  is  so  far  inconsistent  with 
the  purpose  which  would  naturally  exist  in 
the  mind  of  one  similarly  circumstanced 
that  its  existence  cannot  be  easily  assumed. 
In  this  view  I  think  It  reasonably  certain 
that  the  sixth  and  seventh  items  of  the  will 
were  Intended  by  testatrix  as  a  continuation 
of  the  fifth  Item,  dealing  with  the  residue 
of  her  estate,  with  the  added  contingency  of 
the  predecease  of  Beulah,  and  that  the  word 
"moneys"  as  used  by  testatrix  was  Intended 
by  her  as  the  equivalent  of  property,  and 
was  intended  to  Include  all  property  belong- 
ing to  her  at  the  date  of  her  decease. 

I  will  advise  a  decree  in  accordance  with 
the  views  herein  expressed. 


BOURGEOIS  V.  BOARD  OF  CHOSEN 

FREEHOLDERS  OP  ATLANTIC 

COUNTY. 

(Supreme  Court  of  New  Jersey.    Oct.  23,  1911.) 

(ByUahut  ly  the  Court.) 

MUNICIFAI.  COBPORATIONS  (|  248*)  —  COII- 
TBAOTS— AUIBOBITT  Or  AGENTS— RATIFICA- 
TION. 

A  contract  entered  into  on  behalf  of  a 
municipality  by  Its  unauthorized  agent  in  ex- 
cess of  the  powers  granted  to  the  municipality, 
or  without  observing  the  conditions  or  limita- 
tions imposed  on  the  exercise  of  a  granted  pow- 
er, cannot  be  ratified  hy  the  corporation,  nor 
can  it  by  any  act  of  recognition  raise  an  im- 
plied promise  to  carry  it  out,  for  the  reason 
that  it  is  without  power  to  make  an  express 
promise,  and  the  law  will  not  in  such  case 
raise  one  by  implication,  but,  where  the  con- 
tract of  the  unauthorized  agent  is  one  which 
the  cortioration  may  lawfulljr  make,  it  can  by 
ratification,  or  by  any  efficient  dealing  with 
the  subject-matter  amounting  to  an  affirmance 
of  the  contract  and  an  appropriation  of  its  ben- 
efits to  public  use,  create  a  situation  from 
which  an  implied  promise  to  pay  may  arise. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  684-686 ;  Dec.  Dig. 
i  2&.*1 

Appeal  from  District  Court  of  Atlantic 
City. 

Action  by  Annie  Estell  Bourgeois  against 
the  Board  of  Chosen  Freeholders  of  Atlantic 
County.  From  a  judgmoit  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Argued  June  term,  1911,  before  SWAYZB 
and  BERGEN,  JJ. 

Garrison  &  Yoorhees,  for  appellant  Bolte 
ft  Sooy,  for  appellee. 

BERGEN,  J.  The  plaintUT,  a  married 
woman,  carrying  on  business  in  her  own 
name,  sold  and  delivered  to  the  county  of 
Atlantic  lumber  for  the  reconstruction  and 
repair  of  certain  bridges.    The  contract  on 


behalf  of  the  county  was  made  by  the  bus- 
band  of  the  plaintiff,  who  was  then  one  of 
the  members  of  the  board  of  chosen  free- 
holders of  the  county  of  Atlantic,  and  the 
price  agreed  upon  was  $45  per  thousand  feet. 
It  is  not  disputed  that  the  quantity  of  lum- 
ber claimed  to  have  been  delivered  was  tn 
fact  delivered,  it  having  been  inspected  and 
measured  by  the  bridge  committee  of  the 
board  of  (^osen  freeholders,  and  the  only 
objection  to  payment  when  the  bills  were 
presented  related  to  the  price,  the  defendant 
claiming  that  the  market  price  of  such  lum- 
ber was  $40  per  thousand  feet,  and  the  bridge 
committee,  after  it  had  made  its  inspection 
of  the  lumber,  recommended  that  |5  be  de- 
ducted for  each  thousand  feet  of  lumber. 
The  defendant  having  refused  to  pay  at  the 
rate  charged  by  the  plaintiff,  she  brought  her 
suit  and  recovered  the  judgment,  fron  which 
this  appeal  was  taken. 

The  defendant  assigns  several  reasons  for 
reversal;  the  principal  one  being  that  the 
chosen  freeholder  who  ordered  tli*  lumber 
was  not  authorised  either  by  the  staitnte  or 
the  board  of  chosen  freeholders  to  make  the 
contract.  It  is  not  claimed  that  the  husband 
of  the  plaintiff,  as  freeholder,  had  any  ex- 
press authority  from  the  board  to  purchase 
this  lumber,  and,  as  the  evidence  shows  that 
he  did  not  observe  the  statute  in  making  the 
repairs  which  it  permits  to  be  made  without 
express  authority  from  the  board,  it  was  a 
purchase  of  materials  for  the  use  of  the 
county  by  its  unauthorized  agent  Two  Mass- 
es of  purchases  were  made — one  for  the  re- 
pair of  bridges  exceeding  in  cost  (60,  bat 
less  than  $200,  and  the  other  where  the  cost 
was  less  than  $50.  Section  2  of  the  act  con- 
cerning bridges  (G.  S.  p.  305)  authorizes  the 
chosen  freeholder  of  the  township  and  the 
freeholders  of  two  adjacent  townships  to 
make  such  repairs  where  the  cost  falls  be- 
tween $50  and  $500,  and  section  3  of  the  same 
act  authorizes  the  overseer  of  the  highways 
and  the  resident  freeholder  of  the  township 
where  the  bridge  is  located  to  make  repairs 
where  the  cost  does  not  exceed  $50.  The  act 
of  the  Legislature  approved  in  1S91  (P.  L.  p. 
137)  commits  the  supervision  of  roads  to  the 
township  committee,  and  confers  the  duties 
of  the  overseer  of  the  highways  upon  that 
committee^  and  repealed  all  inconsistent  acta. 
60  that  the  overseer  of  the  highways  no 
louger  possessed  any  official  authority,  and 
this  condition  was  recognized  by  the  revisers 
of  the  township  act  in  1899  (P.  L.  p.  372), 
who  omitted  to  designate  the  office  of  over- 
seer of  the  highways  as  one  which  the  voters 
might  fill  at  the  township  election,  although 
such  officer  had  been  theretofore  named  as 
elective,  and  the  office  has  been  held  to  have 
been  abolished.  Kinmouth  v.  Township  of 
Wall,  73  N.  J.  Law,  440,  63  Atl.  861. 

Under  section  3  of  the  bridge  act  power 
to  make  repairs  at  a  cost  not  exceeding  $50 
without  the  authority  of  the  board  of  diosen 
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freeboldets  la  given  to  tbe  freeholder  and  the 
orerseer  of  the  highways  of  the  township 
where  the  bridge  is  located;  the  language 
used  in  conferring  the  power  being,  "It  may 
be  lawful  for  the  overseer  of  the  blghwayis 
within  whose  limits  and  division  the  same 
may  be  and  the  two  chosen  freeholders  of 
said  township,  or  a  major  part  of  them,  to 
direct  such  bridge  to  be  built,  rebuilt,  or  re- 
placed and  to  sui>erintend  or  contract  for 
the  doing  thereof,"  and  ,it  may  be  perhaps 
questionable  whether  when  the  Legislature 
abolishes  the  office  whose  occupant  is  em- 
powered to  exercise  a  jwwer  jointly  with  an- 
other the  latter  continues  to  be  endowed  with 
the  power  so  jointly  conferred,  but  It  is  not 
necessary  to  solve  this  question  In  the  present 
case,  for  some  of  this  lumber  was  purchased 
for  repairs  exceeding  in  cost  $50  without 
the  express  sanction  of  the  board  or  the  con- 
cnrroit  action  of  the  freeholders  of  the  "two 
next  adjacent  townships,"  and  therefore  un- 
authorized. As  the  chosen  freeholder  In 
the  present  case  did  not  observe  the  statute, 
In  the  pnrctiase  of  plalntlfTs  lumber,  where 
the  expense  of  the  repairs  exceeded  $50,  his 
act  was  beyond  his  statutory  authority,  and 
would  not  bind  the  board  unless  it  assented 
thereto  and  participated  in  the  application 
of  the  material  for  the  benefit  of  the  coun- 
ty, and.  if  it  did  so,  an  implied  promise  to 
pay  wonld  arise  if  the  power  to  purchase 
has  been  conferred  by  statute  upon  the 
board. 

The  board  not  having  directed  the  pur- 
chase, and  therefore  not  chargeable  with  an 
express  promise,  the  only  question  is,  Did 
It  subsequently  so  deal  with  the  material  as 
to  raise  an  implied  promise  to  pay  for  it? 
In  Swackhamer  v.  Hackettstown,  37  N.  J. 
Law,  191,  the  municipality  was  without  power 
to  borrow  money,  but  its  treasurer,  having 
borrowed  funds,  gave  the  promissory  note 
of  the  corporation  for  the  sum  borrowed, 
which  was  used  for  the  benefit  of  the  mu- 
nicipality. This  court  held  that  there  could 
be  no  express  promise  to  repay,  because  the 
mnnidpallty  was  without  the  power  to  bor- 
row money,  and  therefore  such  promise 
would  be  illegal,  and  the  law  would  raise  no 
Implied  promise  because  "the  corporation  has 
not  the  competency  to  make  the  promise 
thus  sought  to  be  implied." 

lij  CJory  v.  Freeholders  of  Somerset,  44  N. 
J.  Uiw,  445-455,  the  court  said:  "The  rule 
of  law  Is  that  it  la  only  when  the  corporation 
bag  tbe  right  to  enter  Into  the  given  con- 
tract that  it  can  legalize  it  after  it  has  been 
performed  under  the  authority  of  its  unau- 
thorized agents."  And  in  the  same  case  it 
was  held  that  notwithstanding  the  bridge 
act  which  authorized  the  resident  member 
to  repair  and  construct  bridges  not  exceed- 
ing in  cost  $60  the  board  of  freeholders  have 
the  supervision  of  all  bridges,  whatever  the 
cost  may  be,  and  have  competent  authority 
to  validate  payments  for  work  of  this  descrip- 
tion done  In  good  faith,  tbe  full  benefit  of 
which  has  innred  to  the  pnblic,  even  if  there 


was  a  defect  in  the  authority'  under  which 
such  expaise  had  been  incurred;  Chief  Jus- 
tice Beasley  saying:  "The  opposite  view 
would  often  work  inconvenience  and  injus- 
tice, of  whidi  this  case.  In  ttie  aspect  of  It 
now  under  consideration,  presents  a  con- 
spicuous example,  and  if  the  defendant  haf 
done  the  work  in  question  at  fair  prices,  in 
the  belief  that  it  had  been  legally  ordered, 
and  has  been  paid  for  it,  ani  such  payment 
has  the  sanction  of  the  board  of  freeholders, 
still,  according  to  the  construction  acted  on 
at  the  trial,  he  could  not  retain  such  moneys, 
and  nothing  short  of  an  act  of  the  Legisla- 
ture could  enable  him  to  do  so.  It  would  be 
much  to  be  regretted  if  these  public  bodies 
were  without  the  power  of  doing  ordinary 
justice  in  these  afFairs  whidi  must  occur  not 
Infrequently."  In  the  case  now  waAer  con- 
sideration, the  board  of  freeholders  undoubt- 
edly had  the  right  to  purchase  this  material, 
for  it  has  supervision  of  all  bridges  and  of 
their  reconstruction  and  repair,  and.  If  this 
material  had  been  ordered  by  the  board, 
there  could  be  no  doubt  of  its  liability  to 
pay  for  It  \ 

In  the  case  of  Car  Spring  Co.  v.  Jersey 
City,  64  N.  J.  Law,  644,  46  Atl.  649,  there 
were  two  classes  of  bills  against  tbe  cit:^ 
for  materials  furnished,  neither  of  which  was 
ordered  by  the  board  of  street  and  water 
commissioners,  the  proper  authority,  but  by 
their  agents.  As  to  one  class,  the  board 
adopted  the  purchase  and  ordered  its  pay- 
ment which  act  was  held  to  be  a  ratification, 
and  the  city  made  liable  thereby.  The  other 
class  was  held  not  recoverable  because  the 
board  of  street  and  water  commissioners  had 
no  knowledge  of  the  purchase,  receipt,  or 
use  of  the  goods.  The  chancellor  who  de- 
livered the  opinion  of  the  Court  of  Errors 
and  Appeals  said  that  it  was  an  open  ques- 
tion whether,  if  tbe  board  which  had  the 
power  to  bind  the  city  had  known  of  tbe  pur- 
chase, acceptance,  and  use  of  the  goods,  an 
implied  promise  would  have  arisen  under  the 
doctrine  laid  down  In  Swackhamer  v.  Hack- 
ettstown, supra,  and  he  expressed  his  opinion 
that  it  would  not,  but  this  expression  was 
obiter  as  the  solution  of  that  question  was 
not  required  in  the  determination  of  the 
case  under  review.  In  Jersey  City  Supply 
Co.  v.  Jersey  City,  71  N.  J.  Law,  631,  60 
Atl.  881,  it  appeared  that  the  city  had  no 
power  to  contract  except  through  the  board 
of  fire  commissioners,  and  as  that  board 
neither  ordered  nor  had  knowledge  of  the 
purcliase,  saving  a  void  resolution  approv- 
ing payment.  It  was  held  that  no  express 
promise  was  shown,  and  that  without  knowl- 
edge of  the  purchase  or  lawful  action  by 
the  board  approving  it  no  implied  promise 
arose.  The  rule  which  these  cases  seem  to 
establish  is  that  a  contract  entered  into  on 
behalf  of  a  municipality  by  its  unauthorized 
agent  In  excess  of  the  powers  granted  to  tbe 
municipality,  or  without  observing  the  con- 
ditions or  limitations  imposed  on  the  exerclsu 
of  a  granted  power,  cannot  be  ratified  by  the 
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corporation,  nor  can  It  by  any  act  of  recog- 
nition raise  an  Implied  promise  to  carry  It 
ont,  for  tbe  reason  that  It  Is  without  power 
to  make  an  express  promise,  and  the  law  will 
not  In  such  case  raise  one  by  implication, 
but,  where  the  contract  of  the  unauthorized 
agent  is  one  which  the  corporation  may  law- 
fully make.  It  can  by  ratification,  or  by  any 
efficient  dealing  with  the  subject-matter 
amounting  to  an  affirmance  of  the  contract 
and  an  appropriation  of  Its  benefits  to  public 
use,  create  a  situation  from  which  an  im- 
plied promise  to  pay  may  arise.  Therefore 
it  Is  necessary  to  consider  whether  the  board 
of  freeholders  have  so  dealt  with  the  lum- 
ber furnished  by  the  plaintUt  as  to  raise  an 
Implied  promise  to  pay  for  it,  notwithstand- 
ing it  was  ordered  by  its  unauthorized  agent. 
The  minutes  of  the  board  show  that  the 
bridge  committee  reported  to  the  board  "that 
lumber  bill  of  A.  Bstell  Bourgeois  for  several 
thousand  feet  of  lumber  and  charged  at  forty 
five  dollars  per  thousand  feet  had  been  de- 
livered at  various  bridges,  but  on  some  of  the 
bridges  the  work  was  not  yet  completed,  and 
the  committee  is  of  opinion  that  not  more 
than  forty  dollars  per  thousand  feet  should 
be  paid  for  bridge  plank,  and  the  committee 
recommend  five  dollars  be  deducted  from 
each  thousand  feet  of  lumber  delivered  by 
Mrs.  Bourgeois,  If  the  board  can  legally  pay 
the  bill,  and  Mr.  Bnderlln  moved  that  all 
bills  be  held  until  such  time  as  all  woric 
on  bridges  is  completed.  Mr.  Bourgeois  want- 
ed to  know  whether  this  work  could  be  finish- 
ed under  the  old  rules  of  1910,  or  the  new 
rules  to  be  adopted  at  this  meeting.  The 
solicitor  stated  that,  as  the  work  had  been 
started  on  the  bridges  under  the  old  rules, 
it  was  perfectly  proper  that  the  work 
should  be  completed  under  the  same  rules. 
The  roll  call  on  Mr.  Enderlin's  motion  was 
had  and  the  motion  of  Mr.  Enderlln  was 
adopted."  The  Mr.  Bourgeois  referred  to 
In  the  above  minutes  was  the  freeholder 
who  had  undertaken  to  repair  and  recon- 
struct the  bridges  with  the  material  order- 
ed by  him  from  the  plaintiff.  We  think 
that  the  foregoing  action  of  the  board 
amounted  to  an  approval  of  the  repairs  and 
reconstruction  and  an  assent  to  the  use  of 
the  materials  furnished  by  the  plaintiff  for 
that  purpose,  suffld^t  to  raise  an  Im- 
plied promise  to  pay  for  the  lumber  such  a 
price  as  It  was  reasonably  worth.  The  trial 
court  found  that  such  reasonable  worth 
was  $45  per  thousand  feet,  and  there  is 
evidence  which  justifies  that  finding. 

The  appellant  raises  other  objections  which 
require  consideration.  It  urges  that  the  ac- 
tion was  prematurely  brought  because  the 
bridge  committee,  to  which  the  bills  for  the 
lumber  were  referred,  liad  not  bad  time  to 
investigate  and  report  to  the  board  the  ac- 
tual quantity  of  lumber  used.  The  evidence 
shows  that  thla  committee  had  measured 
the  quantity  of  lumber  furnished  by  the 
plaintiff  for  the  use  of  the  county,  bnt  was 
unwilling  to  recommend  payment  at  the  price 


dalmed  by  the  plaintiff.  In  which  recom- 
mendation the  board  apparently  concurred, 
and  It  sufficiently  appears  that  the  committee 
did  not  Intend  to  r^>ort  the  blUs  for  payment 
unless  a  deduction  of  $6  per  1,000  feet  was 
agreed  to.  In  fact,  that  appears  to  have  been 
the  only  matter  In  dispute,  and  we  therefore 
think  there  is  no  force  In  this  objection.  The 
defendant  had  accepted  the  lumber  and  used 
It  for  the  l)eneflt  of  the  county,  but  refused  to 
pay  more  than  $40  per  1,000  feet,  while 
plaintiff  demanded  $46. 

The  next  point  urged  by  the  appellant  is 
that  rule  No.  10  of  the  board  of  chosen  free- 
holders which  permits  a  single  fre^older  to 
make  repairs  to  bridges  In  their  respective 
districts  to  the  extent  of  $50  during  the  In- 
terval of  the  stated  meetings  of  the  board, 
and  under  like  conditions  to  make  repairs 
to  the  extent  of  $100,  "with-the  approval  of 
one  member  of  the  bridge  committee  or  the 
freeholder  of  the  adjoining  district,"  amounts 
to  the  delegation  by  the  board  of  Its  discre- 
tionary power,  which  Is  not  permissible.  It 
Is  not  necessary  to  determine  this  question 
for  the  reason  that  the  rule  is  a  nullity,  be- 
cause It  undertakes  to  confer  a  power  not 
given  by  the  statute.  Section  2  of  the  act 
concerning  bridges,  passed  in  1846,  author- 
izes the  construction  and  repair  of  bridges 
costing  between  $50  and  $500  by  the  joint 
action  of  the  freeholder  of  the  township  and 
the  freeholders  of  the  two  adjacent  town- 
ships, and  the  board  has  no  power  to  em- 
power a  single  member,  with  the  approval 
of  one  freeholder,  to  expend  more  than  $50 
when  the  etatute  requires  the  joint  action  of 
the  freeholder  of  the  township  and  the  free- 
holders of  the  two  adjoining  townships  to 
incur  any  expenditure  in  excess  of  $50.  A 
rule  authorizing  the  construction  or  repairs 
of  bridges  In  a  manner  different  from  that 
prescribed  by  the  act  conferring  such  power 
has  no  legal  support. 

The  next  point  relied  upon  by  the  appel- 
lant Is  that  it  Is  contrary  to  public  policy 
to  allow  a  husband,  as  a  member  of  the 
board  of  freeholders,  to  contract  with  his 
wife  for  materials  to  be  furnished  to  the 
county,  because  by  virtue  of  a  supplement 
to  "An  act  for  the  punlshmrat  of  crimes," 
approved  May  7,  1907  (P.  h.  p.  292),  It  Is 
made  a  misdemeanor  for  any  member  of 
the  board  of  freeholders  to  be  directly  or  In- 
directly concerned  In  any  agreement  or  con- 
tract for  the  construction  of  any  bridge  or 
other  Improvement  made  at  the  expense  of 
the  public,  or  to  be  directly  or  indirectly  in- 
terested In  furnishing  any  goods,  supplies, 
or  property  of  any  kind  to  the  county.  The 
trial  court  found  that  there  was  no  evidence 
to  show  that  the  husband  was  the  agent  of 
the  wife  in  furnishing  the  lumber,  but,  on 
the  contrary,  that  he  was  the  agent  of  the 
county,  and  therefore  not  interested  in  the 
sale  or  purchase.  We  are  of  opinion  that 
the  relations  existing  between  a  man  and  hia 
wife  are  of  such  a  nature  as  to  raise  a  serl- 
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OUR  question  whether  he  was  not  a  freehold- 
er Indirectly  concerned  in  the  furnishing  of 
material  to  be  paid  for  by  the  public,  but  It 
Is  ]M>t  neceaaary  to  consider  this,  for  the  law^ 
appealed  to  does  not  avoid  the  contract  It 
■Imply  raiders  the  member  of  the  board  who 
makes  a  contract  forbidden  by  the  statute 
liable  to  prosecution  (or  a  misdemeanor,  and 
such  action  by  a  freeholder  would  not  de- 
prive the  wife  of  her  right  of  recovery  if  the 
board  of  freeholders  should  afterwards  as- 
sent to  the  use  of  the  material  or  should 
accept  It  and  appropriate  It  to  the  proper 
public  use. 

The  next  objection  Is  based  upon  the  ac- 
tion of  the  trial  court  in  overruling  all  evl- 
doice  tending  to  show  that  the  repairs  to 
the  respective  bridges  exceeded  $60,  the 
<q)inion  of  the  trial  court  being  that,  under 
the  act  of  1898  (P.  L.  p.  437),  a  member  or 
some  of  the  members  of  a  board  of  chosen 
freeholders  are  authorized  to  construct  and 
repair  bridges  to  the  extent  of  $200  without 
being  first  authorized  by  the  board,  and  that 
section  3  of  the  act  of  1846,  entitled  "An  act 
respecting  bridges"  (G.  S.  p.  306),  which  pro- 
vides that,  when  ttie  expense  of  erecting, 
rebnlldlng,  or  repairing  a  bridge  shall  not 
aceed  $50,  such  improvement  may  be  made 
by  the  overseer  of  the  highways  and  the 
chosen  freeholders  of  the  township  or  a 
majority  of  them,  ti^as  abrogated  by  the  act 
of  1898,  and  that  now  the  member  repre- 
senting the  township,  where  the  bridge  is 
situated  may  make  repairs  not  exceeding  In 
cost  $200  without  calling  upon  the  chosen 
freeholders  of  the  two  adjacent  townships 
to  act  with  him.  The  act  of  1898  is  a  sup- 
plement to  the  act  respecting  bridges,  and 
provides  that  no  bridge  shall  hereafter  be 
erected,  rebuilt,  or  repaired  by  any  member 
or  members  of  the  board  of  chosen  freehold- 
ers where  the  expense  thereof  shall  exceed 
the  sum  of  $200,  unless  the  same  shall  have 
been  authorized  by  the  board  of  chosen  free- 
holders of  such  county.  We  think  that  this 
supplement  does  not  affect  section  3  of  the 
act  of  1846,  providing  for  an  expenditure  not 
in  ^cess  of  $50,  but  applies  to  section  2  of 
that  act,  and  authorizes  the  reconstruction 
or  repair  of  bridges  by  the  members  of  the 
board  designated  In  that  section  only  where 
the  cost  does  not  exceed  $200,  Instead  of 
$500.  as  permitted  by  the  act  of  1846,  and 
that  it  was  not  the  purpose  to  grant  increas- 
ed powers,  but  rather  to  limit  those  prevl- 
onsly  granted.  The  action  of  the  trial  court 
In  this  behalf  was  therefore  erroneous,  but 
it  was  hamtless  because  It  was  immaterial 
In  this  case  whether  the  cost  exceeded  $50  or 
not  as  the  freeholder  was  acting  without 
any  Intention  to  observe  the  law,  but  under 
a  void  role  of  the  board,  and  subsequent  ap- 
proval of  his  action  and  appropriation  of  the 
material  by  the  board  was  within  their  pow- 


er, whether  the  cost  was  below  or  above  $50. 

The  only  other  point  ronaining  to  be  con- 
sidered In  this  matter  Is  whether  the  trial 
court  was  Justified  In  including  In  the  recov- 
ery $30.02  for  cedar  lumber  furnished  De- 
cember 31,  1910.  Thfe  appellant  objects  to 
this  allowance  upon  the  ground  that  no  bill 
or  account  for  it  was  ever  properly  presented 
to  the  board;  the  objection  being  that  it 
was  not  verified,  and  It  is  not  claimed  by 
the  plaintiff  that  the  bill  presented  was 
verified.  The  act  in  relation  to  the  expendi- 
ture of  public  money  by  municipal  corpora- 
tions (P.  L.  1871,  p.  92)  declares  that  it  shall 
not  be  lawful  for  the  board  of  chosefa  free- 
holders of  any  county  in  this  state  to  dis- 
burse any  of  the  moneys  of  the  county  to 
any  person  unless  the  person  claiming  or  re- 
ceiving said  moneys  shall  first  present  to 
the  party  paying,  a  detailed  bill  of  items 
with  the  affidavit  of  the  party  claiming  pay- 
ment of  said  bill  that  the  same  Is  correct. 
We  are  of  opinion  that  under  this  act  a  bill 
against  the  county  is  not  mature,  and  no 
right  of  action  arises  thereon  until  the 
claimant  shall  have  presented  a  detailed  bill 
of  items  of  the  demand  duly  verified  as  re- 
quired by  the  act,  without  which  they  are 
forbidden  to  pay.  Curley  v.  Freeholders  of 
Hudson,  66  N.  J.  Law,  402,  49  Atl.  471. 
Therefore  the  trial  court  committed  an  error 
in  Including  In  the  Judgment  the  amount  of 
this  unverified  bill. 

For  this  latter  reason,  the  Judgment  will 
have  to  be  reversed,  and  a  new  trial  or- 
dered. 


KNIGHT  V.  CAPH  MAY  SAND  CO. 
(Supreme  Court  of  New  Jersey.    Oct  27,  1911.) 

fSyUabv*  hv  the  Court.) 

1.  Statutes  ({  239*)— Cowstbdctiow— Strict 

OB  Liberal  Construction. 

The  act  of  March  23,  1881  (P.  L.  p.  184: 
2  Gen.  Stat  p.  2112),  which  provides  "that  in  all 
cases  where  a  bond  and  mortgage  has  or  may 
hereafter  be  given  for  the  same  debt  all  pro- 
ceedings to  collect  said  debt  shall  be  first  to 
foreclose  the  mortprage,"  being  in  derof'atJon  of 
the  common-law  fo'CP  inherent  in  the  bond, 
mnst  be  construed  strictly. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Dec.  Dig.  I  239.*] 


2.  Mortgages  (i  218*)— Action  on  Debt. 

Where  an  obligee  who  holds  two  bonds  a|- 
gresrating  a  sum  certain  due  at  once  afterwards 


taltes  from  the  same  obligor  a  bond  and  mort- 
gage to  secure  a  lllie  sum,  payable  at  the  ex- 
?iiration  of  one  year,  with  a  provision  as  to  de- 
ault  in  the  payment  of  interest  and  taxes,  and 
an  obligation  by  which  the  cost  of  Insurance 
may  be  added  to  the  debt  secured  by  the  bond, 
the  aggregate  sum  of  the  two  iMnds  first  men- 
tioned and  the  debt  secured  by  the  bond  last 
mentioned  are  not  so  strictly  identical  that 
the  first-mentioned  lionds  are  stripped  of  their 
common-law  force  by  the  act  of  March  23,  1881 
(2  Gen.  Stat  p.  2112). 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  568-586;  Dec.  Dig.  I  218.*] 
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Action  by  Annie  G.  Knight  against  the 
Cape  May  Sand  Company.  Rule  to  show 
cause  why  judgments  for  plaintiff  should  not 
t>e  vacated.    Rule  discharged. 

On  May  20, 1909,  the  Cape  May  Sand  Com- 
pany executed  Its  bond  with  warrant  of  at- 
torney to  Annie  0.  Knight  conditioned  for  the 
payment  of  $18,698.03. 

On  the  same  day,  the  same  obligor  execut- 
ed a  like  bond  to  J.  Henry  Edmunds  condi- 
tioned for  the  payment  of  $7,190.95,  which 
bond  was  forthwith  assigned  by  said  Ed- 
munds to  Annie  C.  Knight 

These  bonds  were  due  at  once,  and  con- 
tained no  other  obligation  than  the  payment 
of  their  principal  sums,  which  aggregated 
125,888.98.  Later,  on  the  same  day,  the  same 
obligor  executed  to  Annie  C.  Knight  its  bond 
conditioned  for  the  payment  of  $25,888.98,  in 
one  year,  with  interest,  payable  semiannual- 
ly, with  a  proTlslon  that  upon  a  default  of 
30  days  in  the  payment  of  such  interest  the 
principal  should  be  payable  immediately,  and 
a  further  obligation  by  the  obligor  to  pay  all 
taxes,  with  a  proTision  that  upon  a  default 
thereof  for  90  days  the  principal  should  be 
due  immediately. 

For  the  better  securing  of  the  debt  evi- 
denced by  tills  bond,  the  obligor  executed  to 
the  obligee  a  chattel  and  real  estate  mort- 
gage, which  recited  said  bond  and  the  obliga- 
tions contained  in  it,  and  also  further  bound 
the  mortgagor  to  carry  Insurance  to  the  fnll 
amount  of  the  debt  secured  by  said  bond,  to 
assign  the  policy  to  the  mortgagee,  and  In 
default  thereof  the  expense  of  so  doing  to  be 
Incurred  by  the  mortgagee  and  added  to  the 
principal  debt  of  the  bond. 

On  January  30,  1911,  Judgment  by  virtue 
of  the  warrant  of  attorney  was  entered  by 
Annie  C.  Knight  on  her  bond  conditioned 
for  the  payment  of  $18,698.03,  and  also  on 
the  Edmunds  bond  for  $7,190.95,  which  had 
been  assigned  to  her. 

The  defendant  in  each  of  these  judgments, 
I.  e.,  the  Cape  May  Sand  Company,  thereupon 
obtained  a  rule  to  show  cause  why  these 
judgments  should  not  be  vacated;  the  con- 
tention of  the  defendant  being  ttiat  the  Judg- 
ments were  entered  in  violation  of  the  provi- 
sion of  section  2  of  the  act  of  March  23,  1881 
(2  Gen.  Stat.  p.  2112),  wUch  reads:  "That  in 
all  cases  where  a  bond  and  mortgage  has  or 
may  hereafter  be  given  for  the  same  debt, 
all  proceedings  to  collect  said  debt  sliaU  be 
first  to  foreclose  the  mortgage." 

Argued  June  term,  1911,  before  QARRI- 
SON  and  TREXCHARD,  JJ. 

Grey  &  Archer,  for  the  rule.  Charles  R. 
Stevenson  and  Robert  H.  McCarter,  opposed. 

GARRISON,  J.  (after  stating  the  facts  as 
above).  The  question  upon  which  this  case 
turns  may  be  decided  either  way  accordingly 
as  the  statute  is  construed  liberally  or  strict- 
ly. The  first  question,  therefore,  is  in  which 
of  these  modes  is  the  statute  to  be  construed?  I 


[1]  Upon  that  point,  this  court  is  conclud- 
ed by  its  previous  decisions.  In  Mershon  v. 
Castree  a895)  67  N.  J.  Law,  484,  31  AtL  602, 
Chief  Justice  Beasley  said,  obiter,  "The  stat- 
ute mnst  be  construed  strictly,  as  It  is  In 
derogation  of  the  commmi-law  force  Inherent 
in  the  bond  and  mortgage." 

[2]  In  Van  Aken  v.  Tioe  (1897)  60  N.  J. 
Law,  377,  38  Atl.  20,  It  was  said  that  the 
effect  of  the  statute  was  that  "an  identical 
debt"  was  not  ripe  for  suit  otherwise  than 
by  the  foreclosure  of  the  mortgage,  etc.;  and 
it  was  also  pointed  out  that  "the  time  of  the 
'giving'  is  the  test  made  by  the  statute,  not 
the  time  of  bringing  suit  or  of  obtaining 
Judgment  upon  the  bond,"  thereby  indicat- 
ing a  strict  construction  of  the  language  of 
the  statute. 

In  Callan  v.  Bodlne  (1911)  70  AU.  1057,  it 
was  expressly  held.  In  the  opinion  of  Mr.  Jus- 
tice Reed,  that  "the  statute  invoked  is  In 
derogation  of  the  common  law  and  must  be 
strictly  construed." 

This  last  decision,  which  we  consider  as 
binding  upon  us,  renders  the  determination 
of  the  present  case  comparatively  simple, 
since,  if  any  degree  of  strictness  be  observed, 
the  debt  to  secure  which  the  mortgage  was 
given  was  a  different  debt  from  tliat  which 
was  already  in  existence  and  outstanding  at 
the  time  the  new  l>ond  and  mortgage  were 
given.  In  a  legal  sense,  a  debt  consists,  not 
only  of  a  sum  payable,  but  also  of  those  inci- 
dents that  enter  into  and  determine  the  cer- 
tainty of  such  sum  as  to  amount  and  time 
of  payment  Thus  regarded,  the  debts  for 
which  separate  judgments  were  entered,  and 
that  to  secure  the  payment  of  which  the 
mortgage  was  given,  have  nothing  In  com- 
mon, excepting  the  similarity  of  the  initial 
sum.  In  all  of  the  Incidents  of  the  mort- 
gage debt  by  which  its  due  day  and  amount 
were  determined,  it  is  a  totally  different  debt 
In  the  strictly  legal  sense. 

The  sums  secured  by  the  two  separate 
bonds  were  due  at  once,  thereby  constituting 
a  debt  certain  in  time  and  amount  The 
mortgage  secured  a  debt  of  like  amount  plus 
a  year's  interest,  and  its  due  day  was  not 
only  unlike  that  of  the  separate  bonds,  but 
was  uncertain,  being  contingent  upon  de- 
faults by  the  obligor  in  the  payment  of  inter- 
est or  taxes;  the  amount  secured  was  Itself 
uncertain,  not  only  by  reason  of  such  default 
clauses,  but  also  because  it  was  liable  to  lie 
swelled  by  the  cost  of  insurance,  which  In 
case  of  default  was  to  be  added  to  the  prin- 
cipal debt  of  the  bond. 

The  debt  therefore  represented  by  the  ag- 
gregate sum  of  the  two  Judgments  and  the 
debt  to  secure  which  the  mortgage  was  given 
were  not  identical  In  any  strict  sense,  and 
as  that  is  the  sense  in  which  the  statute  must 
be  construed  the  result  is  that  there  was  no 
legal  barrier  in  the  way  of  the  obligee's  tak- 
ing such  action  upon  her  bonds  as  at  common 
law  she  had  an  unquestioned  right  to  do. 

I  am  not  for  a  moment  suggesting  that  the 
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defendant  owes  both  debts,  or  that  what  is 
collected  upon  one  must  not  be  credited  on 
the  other;  what  we  are  deciding  Is  tbat  the 
giving  of  the  mortgage  to  secure  the  debt  In- 
daced  by  the  bond  that  accompanied  it  did 
not  strip  the  previously  existing  bonds  of 
any  common-law  force  they  possessed  before 
the  bond  and  mortgage  were  executed.  If 
the  present  Judgments  are  paid  in  full,  there 
may  stlU  be  something  due  on  the  debt  se- 
nired  by  the  mortgage,  by  way  either  of  In- 
terest or  Insurance  premiums,  added  to  the 
principal  debt  of  the  bond.  In  fine,  the  debt 
now  in  Judgment  Is  not  the  precise  debt  for 
which  the  mortgage  was  given. 

This  is  all  that,  as  a  court  of  law,  we  are 
called  upon  to  decide,  and  such  decision  leads 
to  a  discharge  of  the  rule  to  show  cause  in 
the  present  case. 


HESS  T.  KIMBLB. 

(Conrt  of  Chancery  of  New  Jersey.     Oct  27. 

1911.) 

1.  Mabbiaoe  (i  60*)— Annulment— JuBiSDio- 
TiON  —  "Bona  Pide  Resident"  —  "Rbsi- 

OKRT." 

The  divorce  and  annnlment  act  of  1907 
(P.  I*  1907,  p.  474)  provides  that  a  decree  of 
nullity  may  be  rendered  at  the  salt  of  the  hna- 
band,  when  be  was  under  18  at  the  time  of  the 
marriage,  unless  such  marriage  be  confirmed  by 
iiim  after  arriving  at  such  age.  The  act  far- 
ther provides,  "for  purposes  of  annulment  of 
marriage,  junadiction  may  be  acquired  by  per- 
sonal service  of  process  upon  the  defendant 
within  the  state  when  either  party  is  a  bona 
fide  resident  of  the  state,  at  the  time  of  the 
conmiencement  of  the  action."  Petitioner  and 
defendant  resided  with  their  respective  par- 
ents, who  were  domiciled  in  Philadelphia,  Fa., 
and  came  to  New  Jersey  and  were  married,  re- 
turning at  once  to  the  homes  of  their  parents  In 
Philadelphia.  When  the  marriage  was  disclos- 
ed a  week  later,  the  ^titioner's  parents  would 
not  permit  him  to  receive  defendant  as  his  wife, 
and  on  March  9.  1910,  sent  him  into  the  state 
to  board  with  relatives;  his  earnings  and  some 
assistance  from  his  father  going  to  pay  his 
board.  His  petition  was  filed  March  26,  1910. 
i/dd,  tbat  the  term  "resident,"  as  used  in  the 
act,  inclnded  not  only  the  factum  of  rGsidence, 
but  also  the  animus  manendi,  the  residence  re- 
qnired  by  the  statnte  being  eqnivalent  to  domi- 
cile: and  that  petitioner  was  not  a  "bona  fide 
resident"  of  this  state,  and  hence  that  the  court 
had  no  jurisdiction. 

[E!d.  Note.— For  other  eases,  see  Marriage, 
Dec  Dig.  I  eO.* 

For  otlier  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6161-6166;  vol.  8,  p.  7788.] 

2.  DoKiciLE  (I  5*)— DoiuciLE  BT  Opebation 
or  Law— Infant. 

The  domicile  of  a  legitimate  nnemancipated 
minor,  whose  will  cannot  concur  with  the  fact 
of  residence,  is,  if  tils  father  be  alive,  the  domi- 
cile of  the  father. 

IE<d.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  H  27-30;   Dec.  Dig.  i  6.*] 

3.  DoiaciLS  a  6*>— Chanqb  or  Domicile— 

HiNOB. 

A  minor  cannot  diange  his  domicile  of  his 
own  will. 

rEd.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  ||  24-36;   Dec.  Dig.  |  5.*] 


4.  Domicile    (t   8*)  — Bcbden   or  Paoor- 

Change  of  Domicile. 

The  harden  of  proof  to  establish  a  change 
of  domicile  on  the  part  of  a  minor  is  on  him. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  f|  36,  37;  Dec.  Dig.  |  8.*] 

6.  Mabbiaoe  ({  60*)— Annuuibht— Jubisdio- 

TiON— Resident. 

Where  petitioner  in  a  suit  for  annulment 
of  a  marriage  attempts  to  make  himself  a  resi- 
dent of  tile  state,  for  the  purpose  only  of  pro- 
curing the  benefit  of  the  local  statute,  no  relief 
can  be  granted. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Dec.  Dig.  I  60.*] 

Petition  by  William  H.  Hess,  Jr.,  by  his 
next  friend,  against  Madaline  Kimble,  for 
annulment  of  marriage.    Dismissed. 

The  petition  In  this  case  is  filed  in  behalf 
of  William  H.  Hess,  Jr.,  a  minor,  by  his 
next  friend,  to  annul  bis  marriage  to  de- 
fendant on  the  ground  that  he  was  nnder 
the  age  of  18  at  the  time  of  said  marriage, 
and  that  he  has  not,  since  arriving  at  that 
age,  confirmed  the  marriage. 

The  petition  Is  filed  under  the  divorce 
and  annulment  act  of  1907  (P.  L.  1907,  p. 
474),  which  act  provides  that  a  decree  of 
nullity  of  marriage  may  be  rendered  "at  the 
suit  of  the  husband  when  he  was  under 
the  age  of  18  at  the  time  of  the  marriage, 
nnless  such  marriage  be  confirmed  by  hlui 
after  arriving  at  snch  age." 

At  the  final  hearing,  the  evidence  fully 
established  the  facts  that  petitioner  and  de- 
fendant were  married  on  February  19,  1910, 
at  Camden,  N.  J.,  at  which  time  petitioner 
was  between  16  and  17  years  of  age  (the 
date  of  his  birth  being  April  27,  1893),  and 
that  the  marriage  has  not  been  confirmed 
by  petitioner  since  arriving  at  the  age  of 
18  years.  The  petitioner,  therefore,  is  en- 
titled to  a  decree  of  nullity,  provided  this 
court  has  Jurisdiction. 

The  Jurisdictional  provisions  of  this  stat- 
ute are:  "For  purposes  of  annulment  of 
marriage  Jnrlsdlctlon  may  be  acquired  by 
personal  service  of  process  upon  the  defend- 
ant within  this  state  when  either  party  is  a 
bona  fide  resident  of  this  state  at  the  time 
of  the  commencement  of  the  action." 

The  evidence  discloses  that  at  the  time  of 
the  marriage  ceremony  petitioner  and  defend- 
ant resided  with  their  respective  parents  in 
the  city  of  Philadelphia,  Pa.,  in  which  city 
the  respective  parents  were  domiciled;  that 
petitioner  and  defendant  went  to  Camden, 
N.  J.,  on  February  19,  1910,  and  were  there 
married  on  that  day,  and  at  once  returned 
to  the  homes  of  their  respective  parents  In 
Philadelphia;  that  they  did  not  acquaint 
their  parents  with  the  fact  of  their  mar- 
riage until  about  one  week  later,  when  they 
disclosed  that  they  were  married,  and  that 
defendant  was  pregnant;  that  between  the 
day  of  the  marriage  and  the  day  their  mar- 
riage was  disclosed  petitioner  called  upon 
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defendant.  In  tbe  evenings  at  the  home  of 
her  parents  and  enjoyed  nuktrlmonlal  Inter- 
course with  her;  that  during  the  week  fol- 
lowing the  disclosure  of  the  marriage  great 
consternation  existed  In  the  respective  fam- 
ilies of  petitioner  and  defendant  touching  the 
course  to  be  pursued,  the  parents  of  petition- 
er refusing  to  permit  petitioner  to'  receive 
defendant  as  his  wife,  and  the  parents  of  de- 
fendant Insisting  that  their  daughter  should 
be  permitted  to  enjoy  her  matrimonial  rights, 
and.  threatening  litigation  in  her  behalf; 
that  under  these  conditions  the  father  of  pe- 
titioner sent  him  to  Belmar,  N.  J.,  where  he 
has  since  boarded  with  relatives.  The  date 
of  petitioner's  departure  from  Philadelphia, 
Pa.,  to  Belmar,  N.  J.,  was  March  9,  1910. 
The  date  of  the  filing  of  the  petition  for 
annulment  was  March  26,  1910.  At  the  time 
petitioner  went  to  Belmar,  he  was  less  than 
17  years  of  age,  and  entirely  without  fnuds. 
He  has  remained  there  imtll  this  time,  and 
has  been  employed  a  portion  of  the  time, 
and  has  applied  his  earnings  to  the  pay- 
ment of  his  board.  From  time  to  time  it 
has  become  necessary  for  his  father  to  con- 
tribute mon^  for  the  payment  of  petition- 
er's board. 

It  Is  claimed.  In  behalf  of  petitioner,  that 
his  primary  reason  for  going  to  Belmar  was 
his  111  health. 

John  H.  Swltzer,  for  petitioner.  J.  Fith- 
lan  Tatem,  for  defendant 

LEAMING,  V.  C.  (after  stating  the  facts 
as  above).  [1]  I  am  entirely  satisQed  that 
this  court  is  without  Jurisdiction  tp  enter- 
tain the  petition  filed  In  this  suit,  for  the 
reason  that  neither  petitioner  nor  defendant 
was  a  bona  fide  resident  of  this  state  at  the 
time  the  petition  was  filed. 

The  term  "resident,"  used  In  the  several 
successive  legislative  acts  of  this  state  which 
confer  jurisdiction  on  this  court  In  suits  for 
divorce  and  annulment  of  marriage,  has  been 
uniformly  recognized  as  including  not  only 
the  factum  of  residence,  but  also  the  ani- 
mus manendi;  the  residence  required  by 
our  statute  is  the  equivalent  of  domicile. 
Williams  V.  Williams,  78  Atl.  693;  Codding- 
ton  T.  Coddlngton,  20  N.  J.  Eq.  263 ;  Harral 
V.  Harral,  39  N.  J.  Eq.  279,  61  Am.  Rep. 
17;  McShane  v.  McShane,  45  N.  J.  Eq.  341, 
19  Atl.  465;  Firth  v.  Firth,  50  N,  J.  Eq.  137, 
24  Atl.  916;  Sweeney  v.  Sweeney,  62  N.  J. 
Eq.  357,  50  AO.  785;  Tracy  v.  Tracy.  62  N. 
J.  Eq.  807,  48  Atl.  533;  Grover  v.  Grover, 
63  N.  J.  Eq.  771,  60  Atl.  1051;  Hunter  v. 
Hunter,  64  N.  J.  Eq.  277,  53  A«.  221 ;  Ma- 
son T.  Mason,  69  N.  J.  Eq.  292,  60  Atl.  337 ; 
King  T.  King,  74  N.  J.  Eq.  824,  71  Atl.  687, 
136  Am.  St.  Rep.  731. 

[2-4]  It  Is  apparent  that  petitioner  cannot 
be  regarded  as  having  been  a  bona  fide 
resident  of  this  state,  within  the  meaning 
of  our  statute,  at  the  time  of  the  commence- 


ment of  this  suit  As  a  minor,  the  domi- 
cile of  petitioner  was  presumptively  that 
of  his  parents.  The  evidence  discloses  no 
emancipation  npon  the  part  of  his  parents. 
On  the  contrary,  petitioner  has  manifestly 
at  all  times  been  under  the  control  and  sub- 
ject to  the  direction  of  his  father;  be  has 
been  and  now  Is  a  member  of  his  father's 
family  in  every  essential  aspect,  except  that 
of  physical  presence;  his  home  Is  bis  fa- 
ther's home;  at  the  time  the  petition  was 
filed,  petitioner  was  boarding  with  relatives 
In  Jersey  at  the  expense  of  his  father,  and 
was  not  in  this  state  as  the  result  of  any  in- 
dependent exercise  of  his  own  will ;  the 
father,  at  his  own  Instance,  procured  a 
lawyer  to  Institute  this  suit  in  petitioner's 
behalf,  and  directed  petitioner  to  'go  to  the 
lawyer  and  sign  the  petition.  Under  such 
conditions.  It  Is  impossible  to  regard  peti- 
tioner as  a  bona  fide  reMdent  of  New  Jersey 
within  the  meaning  of  our  statute.  Chan- 
cellor Runyon,  in  Blumenthal  v.  Tannebolz, 
31  N.  J.  Eq.  194,  adopting  the  view  express- 
ed in  PhlUimore  on  Domicile,  states  the  law 
of  domicile  of  a  minor  to  be  as  follows: 
"The  domicile  of  the  legitimate  unemanol- 
pated  minor  who  is  not  sul  Juris,  and  whose- 
will,  therefore,  cannot  concur  with  the  fact 
of  residence,  is,  if  his  father  be  alive,  the 
domicile  of  the  latter.  Phllllm.  on  Dom.  37. 
It  is  an  undisputed  position  of  all  Jurists, 
says  that  writer,  that,  of  his  own  accord, 
proprlo  marte,  the  minor  cannot  change  his 
domicile.  See,  also,  Story  on  Confi.  of  Laws, 
{  46.  The  burden  of  proof  to  establish  the 
change  of  domicile  on  the  part  of  the  minor  Is 
on  him.  Id.  {  47."  See,  also,  DennysviUe 
V.  Trescott,  30  Me.  470;  Inhabs.  of  Charles- 
town  T.  Inhabs.  of  Boston,  13  Mass.  469: 
Overseer  Washington  v.  Overseer  Beaver,  3- 
Watts  ft  S.  (Pa.)  548.;  Taylor  v.  Jeter,  33 
Ga.  195,  81  Am.  Dea  202;  Marks  ▼.  Marks 
(C.  O.)  76  Fed.  321. 

[5]  The  evldoice  in  this  case  also  strongly 
Indicates  that  neither  petitioner  nor  petition- 
er's father  entertained  any  thought  or  pur- 
pose of  regarding  this  state  as  petitioner's 
permanent  home  until  a  day  or  two  before- 
the  i)etltion  was  filed,  when  petitioner's  fa- 
tber  ascertained  from  a  lawyer  of  this  state- 
that  if  petitioner  were  a  bona  fide  resident 
of  this  state  relief  could  be  procured  from 
our  courts  which  could  not  be  procured  from 
the  courts  of  Pennsylvania  with  that  state 
as  petitioner's  residence.  It  seems,  Indeed, 
more  than  probable  that  the  determination 
of  petitioner  and  his  father  to  regard  this 
state  as  the  residence  of  petitioner  was  for 
the  purpose  of  procuring  the  benefit  of  our 
statute.  It  seems  needless  to  state  that  if 
petitioner's  sudden  determination  to  regard 
himself  a  resident  of  this  state  was  only  for 
the  purpose  of  procuring  the  beneilt  of  our 
statute,  no  relief  can  be  granted. 

I  will  advise  a  decree  dismissing  the  peti- 
tion. 
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rAGEN  T.  MATOR  AND  GOCNOIL  OT 
CITY  OF  HOBOKEN. 
(Sapreme  Court  of  New  Jersey.    Oct  .20,  1911.) 
NEWSPAPEBB  (I  1*)— OFFICUlI.  Papebs. 

On  certiorari  to  review  a  reaolation  of  the 
commoti  council  awarding  payment  for  official 
adTertiaing,  evidence  by  tne  city  clerk  that  some 
Rttion  as  to  the  appointment  of  an  official  paper 
had  been  taken  by  the  conndl  since  the  resolu- 
tion of  1903,  appointing  the  relator's  paper,  bat 
that  he  could  not  recall  exactly  what,  with  evi- 
dence tliat  claims  of  another  paper  for  official 
poblications  had  been  paid  for  six  years,  and 
the  abrcnce  of  any  evidence  that  the  paper  des- 
ignated in  1S03  had  continued  to  act  or  to  be 
imid,  when  aided  by  the  presumption  in  favor 
of  the  legality  of  the  payments  to  such  other 
paper,  and  of  the  acts  of  the  officers  of  the  city 
ID  making  them,  hM  to  require  dismissal  of  the 
writ. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Dec.  Mg.  S  I.*] 

Certiorari  by  Lawrence  Fagen  to  review 
the  resolution  of  City  Council  of  Hoboken, 
awarding  payment  on  offlclal  advertising. 
Writ  dismissed. 

Argued  June  term,  1011.  before  SWATZB 
and   BERGEN,   JJ. 

Merritt  Lane,  for  prosecutor.  John  J. 
Fallon,  for  defendant 

SWATZE,  J.  When  this  case  was  formerly 
before  me  and  before  the  Supreme  Court  on 
a  motion  for  the  writ  of  certiorari,  it  aeema 
to  have  been  conceded  that  there  bad  been 
no  formal  designation  of  a  newspaper  to 
pnblish  official  advertising  of  the  city  of 
Hoboken  since  the  resolution  of  1903.  The 
court  thought  that  this  Justified  the  allow- 
ance of  the  present  writ  to  remove  proceed- 
ings for  payment  to  another  newspaper,  in 
alleged  contravention  of  the  act  of  1892  (G. 
S.  1895,  2329,  pi.  31).  The  case  is  now  be- 
fore OS  upon  the  depositions.  The  designa- 
tion of  the  official  newspaper  on  January 
2,  1903,  Is  proved,  but  it  is  also  proved  by 
the  testimony  of  the  city  clerk  that  some  ac- 
tion has  been  taken  by  the  common  council 
u  to  the  appointment  of  the  offlcial  paper 
^nre  January  2,  1903;  he  testifies  that  he 
does  not  remember  what  the  action  was.  The 
book  of  minutes  Is  not  before  us;  nor  are 
we  advised  further  as  to  this  subsequent  ac- 
tion. It  Is  shown,  however,  that  claims  of 
another  newspaper  for  the  publication  of 
notices,  ordinances,  etc.,  had  been  paid  for 
fix  years,  including  some  of  the  claims  now 
in  question,  and  there  Is  an  absence  of  proof 
that  the  newspaper  designated  by  the  resolu- 
tion of  1908  has  continued  to  act  or  to  be 
paid.  Since  the  effect  of  sustaining  the  claim 
of  the  prosecutor  is  to  declare  all  of  these 
payments  to  have  been  illegal,  without  af- 
fording an  opportnnity  for  explanation  to 
the  mayors  and  councllmen  who  authorized 
the  payments,  we  ought  not  to  set  aside  the 
action  of  the  present  mayor  and  council  upon 
incomplete  proofs,  especially  since  It  was 
within  their  power  to  change  the  designation 


of  the  newspaper  by  their  Joint  action.  The 
presumption  is  In  favor  of  the  legality  of 
their  acts  and  against  their  disbursement  of 
public  money  illegally;  It  Is  for  the  prosecu- 
tor to  overcome  that  presumption.  Certain 
portions  of  the  minutes  of  the  council  were 
oflTered  In  evidence,  but  nothing  that  enables 
ns  to  determine  what  the  subsequent  action 
was  to  which  the  city  derk  testifies.  It  is 
unnecessary  to  consider  whether  the  pay- 
ment of  the  bills  for  advertising  by  resolu- 
tion of  council,  to  which  the  mayor  consent- 
ed at  least  by  signing  warrants,  is  not  enough 
to  bring  this  case  within  the  first  resolution 
of  Car  Spring  &  Rubber  Co.  ▼.  Jersey  City, 
64  N.  J.  Law,  S44,  46  AU.  649. 
The  writ  should  be  dismissed. 


LABKIN  et  aL  v.  WIKOFF  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Oct  24, 1911.) 

Costs  (i  66*)— Aixowanob  ir  Bquitt— Du- 

mssAi.  or  Biu,. 

On  dismissal  of  a  bill  to  enjoin  trustees 
from  selling  property  in  disregard  of  the  terms 
of  the  trust  deed  under  which  they  held  it  no 
question  as  to  construction  of  the  deed  being  in- 
volved, but  the  only  question  t>eing  whether 
the  trustees  were  about  to  exceed  the  power 
given  them,  and  the  court  holding  that  where 
power  is  given  to  trustees  to  do  a  particular 
thing,  they  being  constituted  the  judges  and 
fully  authorized  to  decide  the  matter,  toe  court 
has  no  jurisdiction  to  comntand  them  as  to  the 
exercise  of  that  power,  provided  their  conduct 
be  bona  fide  in  all  respects,  costs  and  counsel 
fees  may  not  be  allowed  complainants,  nor  costs 
to  the  Attorney  General,  who,  as  representative 
of  the  public,  was  joined  as  defendant,  instead 
of  as  complainant. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  I  56.»] 

Appall  from  Court  of  Chancery ;  Walker, 
Vice  Chancellor. 

Suit  by  Francis  E,  Larkin  and  others 
against  James  H.  Wikoft  and  others.  From 
the  part  of  the  decree  of  dismissal  as  to 
costs  and  attorney's  fees  (75  N.  J.  Eq.  462, 
79  Atl.  865),  defendants  appeaL     Reversed. 

The  bill  in  this  case  was  filed  by  certain 
residents  of  Cedar  Grove,  in  the  county  of 
Mercer,  who  alleged  that  tjiey  and  their 
families  were  members  of  and  contributors 
to  the  support  and  maintenance  of  the  re- 
spective churches  and  denominations  named 
In  a  certain  deed  of  trust  made  by  Paul  Tu- 
lane  to  the  trustees  of  the  First  Presbyterian 
Church  at  Princeton.  By  this  deed  the  prop- 
erty was  conveyed  to  the  trustees,  to  be  used 
for  gospel  preaching  and  religions  services 
free  to  all  people  of  the  neighborhood.  Mr. 
Tulane  also  placed  In  the  hands  of  the  trus- 
tees a  sum  of  money  to  be  Invested;  the  In- 
come to  be  appropriated  in  defraying  the  ex- 
penses of  maintaining  free  preaching  and  re- 
ligious services  in  the  church.  Power  was 
given  to  the  trustees  to  decide  upon  the  dis- 
continuance of  the  church  services  whenever 
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It  seemed  cleaiiy  expedient  so  to  do,  with 
full  power  to  sell  tbe  land  and  building  and 
to  hold  tbe  proceeds  of  sale,  with  otber 
funds,  for  a  certain  other  trust;  the  said 
trustees  being  the  Judges  and  fully  author- 
ized to  decide  upon  the  discontinuance  upon 
aU  or  any  cause  whatever.  The  prayer  of 
tile  bill  was  for  an  injunction  to  enjoin  the 
trustees  from  selling  or  conveying  away  any 
part  of  the  property.  Vice  Chancellor  Walk- 
er, before  whom  the  cause  was  heard,  ad- 
vised that  the  prayer  of  the  complainants  for 
an  Injunction  be  denied,  and  that  the  bill  be 
dismissed.  He  further  advised  that  as  the 
proceeding  was  in  good  faith,  and  required 
the  construction  of  a  trust  instrument  un- 
der which  the  property  In  question  was  held, 
that  it  was  a  case  for  the  allowance  of  costs 
and  counsel  fees  to  boQi  parties.  From  the 
decree  of  dismissal,  the  complainants  ap- 
pealed, and  that  decree  has  been  unanimous- 
ly affirmed  by  this  court.  From  so  much  of 
said  decree  as  awarded  costs  and  counsel 
fees  to  the  complainants  and  the  costs  of  the 
defendant  the  Attorney  General  out  of  the 
trust  estate,  a  cross-appeal  was  taken  by  the 
defendants  James  H.  Wikoff  et  al.,  trustees, 
etc. 

John  V.  B.  Wicoir,  for  appellants.  A.  S.  Ap- 
pelget,  for  respondents. 

VBOOM,  X  (after  stating  the  facts  as 
above).  The  only  question  to  be  decided  on 
this  appeal  is  whether  the  vice  chancellor 
was  warranted  in  advising  the  allowance 
of  costs  and  counsel  fees  in  this  cause. 
There  was  a  decree  of  dismissal,  from  which 
the  complainants  appealed,  and,  as  above 
stated,  that  decree  has  been  unanimously  af- 
firmed by  this  court 

There  can  be  no  doubt  as  to  the  general 
rule  in  the  courts  of  this  state  that  costs 
win  be  awarded  a  complainant  out  of  the  es- 
tate on  the  dismissal  of  his  bill  when,  as  ex- 
ecutor, he  comes  into  a  court  of  equity  to 
settle  the  construction  of  the  will,  or  for  di- 
rection as  to  his  duty  in  regard  to  the  mode 
of  carrying  its  provisions  into  effect  White- 
nack  V.  Stryker,  2  N.  3.  Bq.  8;  Van  Houten 
v.  Pennington,  8  N.  J.  Bq.  746;  Cos  t.  Wills, 
49  N.  J.  Eq.  673.  25  Ati.  938.  The  same  rule 
prevails  in  the  English  Court  of  Chancery. 
Rashley  v.  Masters,  1  Vos.  200;  JoIeCF  v. 
East,  3  Br.  Ch.  Rep.  25.  See,  also,  Dan.  Ch. 
Pr.  1426;    1  Redf.  on  WUls,  433. 

It  cannot  be  pretended  that  the  bill  In 
this  case  was  filed  for  the  construction  of  a 
will  or  of  a  trust  thereby  created;  It  was 
only  for  an  Injunction  to  restrain  certain 
trustees  from  sdllng  property  held  by  them, 
In  disregard  of  the  terms  of  the  trust  deed ; 
it  involved  no  question  as  to  the  construction 
of  the  deed  creating  the  trust  the  only  ques- 
tion being  whether  the  trustees  were  about 
to  exceed  the  power  glvm  them;  and  the 
court  below  hdd,  "where  power  is  given  to 


trustees  to  do  a  particular  thing,  they  bdng 
constituted  the  judges  and  fully  authorised 
to  decide  the  matter,  the  court  has  no  juris- 
diction to  command  them  as  to  the  exerdse 
of  that  power,  provided  their  conduct  be 
bona  fide  in  all  respects." 

Again,  the  bill  was  not  one  filed  by  the 
trustees  to  ask  and  receive  tbe  aid  and  di- 
rection of  a  court  of  equity  in  the  proper 
exercise  of  their  trust,  but,  even  had  it  been, 
and  reasonable  ground  had  been  shown  to 
exist  for  coming  into  court  for  such  direction, 
It  by  no  means  follows  that  costs  would  have 
been  allowed  such  trustees  as  complainants, 
out  of  the  trust  funds,  on  the  dismissal  of 
their  blU. 

The  English  cases  are  all  In  accord  with 
Dan.  Ch.  Pr.  1426,  where,  In  referring  to  the 
exception  to  the  general  rule  in  the  allow- 
ance of  costs  to  the  complainant  on  the  dis- 
missal of  his  bill,  it  Is  said  that  "tiie  rule  ap- 
plies only  to  cases  under  wills;  It  ioet  not 
apply  where  difficulties  arise  upon  tbe  con- 
struction of  deeds."  Hampton  v.  Bandwood. 
1  Mad.  218;  Patrhdng  v.  Dobbins,  Kay  1, 
15. 

No  case  can  be  found  in  this  state  where 
costs  hare  been  awarded  a  complainant  on 
tbe  dismissal  of  bis  bill  for  the  construction 
of  any  other  kind  of  Instrument  than  a  will. 

This  bill  not  having  been  filed  by  the  trus- 
tees for  the  construction  of  the  trust  deed, 
it  Is  not  necessary  now  to  decide  what  course 
this  court  would  take,  had  It  been,  and  were 
the  question  properly  before  it 

The  decree  allowing  costs  and  counsel 
fees  and  the  costs  of  the  defendant  tbe  At- 
torney General  should  be  set  aside  and  re- 
versed. 


DAVIDSON  V.  BIDDLBMAN. 
(Supreme  Court  of  New  Jeisey.    Oct  20,  1911.) 

(ByUabut  by  tKe  Court.) 

1.  HUSBARO  Awn  WiTK  (|  ie7*>— Patjmnt  of 
HrsBANO's  Debt— RxscissioH. 

Where  a  married  woman  agrees  that  out  of 
her  funds  In  the  hands  of  a  third  person  he  may 
apply  so  much  of  such  funds  as  may  be  neces- 
sary to  the  payment  of  a  debt  of  her  husband 
for  goods  purchased  by  him,  if  luch  party  will 
credit  the  nnstAod,  and  the  goods  are  furnished, 
and  the  application  of  the  necessary  amount 
made,  the  wife  cannot  after  tiie  agreement  is 
Bo  completed,  abrogate  it 

[Ed.  Note.— For  otber  cases,  see  Husband  and 
Wife,  Cent  Dig.  ||  654-659;  Dec.  Dig.  §  1C7.*1 

2.  Husband  and   Wm  (|   171*)— Debts    or 
Husband— MoBTOAOE  bt  Wife. 

If  a  married  woman  agrees,  if  credit  is  giv- 
en her  husband,  she  will  mortgage  her  lands  to 
secure  the  payment  of  U,  and  the  credit  is  giv- 
en, and  a  mortgage  executed,  although  for  a 
larger  sum,  and  tbe  difference  between  the  hua- 
band's  debt  and  the  amount  of  the  mortgage  ia 
paid  to  tbe  wife,  she  cannot  recover  the  sum  rp- 
tained  in  pursuance  of  her  agreement  upon  tb» 
ground   that  so  much  of  the   consideration    of 
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the  mortsasa  as  eqnala  the  husband's  debt  U 
due  and  oapaid. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  671-683;  Dec.  Dig.  {  171.*] 

Appeal  from  District  Court  of  Newarlc. 

Action  by  Hadassa  Davidson  against  Max 
Blddleman.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  June  term,  1911,  before  SWATZE 
and  BERGEN,  JJ. 

William  Greenfield,  for  appellant  B.  0.  ft 
A  W.  Harris,  for  appellee. 

BERGEN,  J.  The  agreed  facts  are  that 
the  plaintiff,  a  married  woman,  arranged  to 
borrow  $1,300  from  the  defendant,  to  be  se- 
rared  by  a  mortgage  on  her  land,  and  at 
the  same  time  agreed  that  if  defendant  would 
sell  to  plaintiff's  husband  certain  goods  on 
credit  the  cost  should  be  retained  out  of  the 
amount  to  be  loaned.  The  goods  were  fur- 
nished to  the  husband,  and  subsequently  the 
mortgage  was  given,  and  the  defendant  paid 
plaintiff  the  $1^00,  less  the  amount  due  by 
the  hnsband,  and  She  now  sues  for  the 
amount  thus  retained  as  so  much  due  to  her 
of  the  consideration  of  the  mortgage.  The 
defendant  bad  Judgment,  and  plaintiff  ap- 
peals. 

.[1]  There  are  several  specifications  assign- 
ed in  support  of  tbe  appeal,  but  all  are  in 
substance  that  the  wife  is  not  liable  for  the 
debt  of  her  husband,  and  that  a  mortgage 
given  to  secure  such  debt  by  the  wife  Is  void. 
The  specification  which  moat  succinctly  states 
the  position  of  the  appellant  is  this:  "The 
court  erred  in  rendering  a  judgment  in  favor 
of  the  defendant  and  against  the  plaintiff, 
because  at  law  a  mortgage  given  by  a  mar- 
ried woman  to  pay  her  husband's  debts  is 
nuinlfestly  void."  Ttils  last  specification 
states  a  proposition  entirely  at  variance  with 
the  well-settled  rule  In  this  state,  wtdcfa  is 
that  a  married  woman  may  lawfully  mort- 
gage her  land  to  pay  tbe  debt  of  another. 
The  facta  in  this  case  show  an  agreement  to 
the  following  effect:  That  the  plaintiff  was 
to  mortgage  her  lands  to  the  defendant  for 
11.300,  to  be  paid  by  extending  a  credit  to  her 
husband,  and  accounting  to  her  for  the  bal- 
ance of  the  stmi  borrowed.  It  was,  in  sub- 
stance, an  agreement  to  mortgage  her  prop- 
erty to  secure  her  husband's  debt,  and  when 
that  agreement  was  executed  by  the  giving 
of  the  mortgage  the  wife  could  not  avoid  the 
legal  result  of  her  act  "The  objection  that 
the  wife's  property  must  be  protected  in  equi- 
ty from  the  debts  of  her  husband  is  answered 
by  saying  that  it  Is  so  protected,  until  she 
does,  by  her  voluntary  act  ^ree  from  the 
threats  or  compulsion  of  her  husband,  make 
it  so  liable  by  the  execution  of  a  deed  or 
mortgage;  and  when  she  executes  a  mort- 
gage, and  acknowledges  it  in  conformity  with 
the  statute,  and  the  husband  consents  to  the 
execntton  by  Joining  in  the  mortgage,  it  be- 


comes a  valid  security,  and  will  be  enforced, 
both  at  law  and  in  equity."  Galway  et  al.  v. 
Fullerton  et  al.,  17  N.  J.  Eq.  389;  Ferdon 
T.  Miller,  34  N.  J.  Eq.  10.  A  married  woman 
may  mortgage  her  own  lands  to  secure  the 
payment  of  her  husband's  debts,  for  the  pay- 
ment of  which  she  is  In  no  way  liable.  Mer- 
chant V.  Thompson,  34  N.  J.  Eq.  73. 

[2]  In  Warwick  v.  Lawrence,  43  N.  J.  Eq. 
184,  10  Atl.  377,  3  Am.  St  Rep.  299,  the  wife 
had  agreed  that  Warwick  might  apply,  out  of 
the  funds  to  be  collected  for  her,  a  sum  suffi- 
cient to  satisfy  him  for  moneys  to  be  advanc- 
ed to  either  husband  or  wife.  The  wife  ob- 
jected to  the  retention,  but  it  was  held  by 
the  Court  of  Errors  and  Appeals  that  If  the 
agreement  had  been  executed  it  could  not  be 
abrogated  by  the  wife;  and  Chief  Justice 
Beasley,  speaking  for  the  court  said:  "The 
result,  therefore,  is  that,  inasmuch  as  the 
moneys  in  suit  were  received  by  Warwick 
and  applied  by  him  with  the  consent  of  the 
complainant  to  the  payment  of  the  debts  of 
her  husband,  they  cannot  be  reclaimed  by  the 
complainant."  Tbe  court  also  said  that  the 
controversy  was  a  purely  legal  one,  and 
should  have  been  tried  in  a  court  of  law.  So 
in  this  case  the  wife  agreed  that  out  of  the 
consideration  to  be  paid  for  the  mortgage, 
when  executed,  the  defendant  might  advance 
to  the  husband  moneys  (for  the  giving  of 
credit  for  goods  amounted  to  the  same  thing); 
and  when  the  defendant  had  performed  ac- 
cording to  the  consent  of  the  wife,  and  ap- 
plied a  portion  of  her  funds,  with  her  con- 
sent to  the  satisfaction  of  the  husband's 
debts,  and  she  thereafter  became  entitled  to 
the  fund  by  tbe  execution  of  a  mortgage,  the 
money  so  applied  cannot  be  recovered  by  the 
plaintiff. 

The  Judgment  below  is  affirmed,  with  costs. 


COLONIAL  LAND  CO.  v.  ASMUS. 

(Supreme  Court  of  New  Jersey.     Oct  20, 
1911.) 

(Syllabus   by  the  Court.) 
Landlord  and  Tenant  (|   184*)— Skcubitt 
FOB  Payment  or  RENT--GoNSTBUonoN  of 

CONTSACT. 

The  defendant  became  surety  for  tbe  punc- 
tual iMjrment  of  rent  reserved  in  a  lease.  Two 
of  several  buildings  on  the  demised  premises 
were  totally  destro][ed  by  fire  without  the  fault 
of  the  lessee  or  his  subtenant;  the  landlord 
did  not  repair.  Held,  that  under  our  statute 
(G.  S.  1895,  p.  1923,  pi.  35)  the  rent  ceased, 
and  the  surety  was  not  libble. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ||  743-750;  Dec.  Dig. 
{  184.*] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  the  Colonial  Land  Company 
against  AdSIph  E<.  Asmus.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  record  remitted  for  new  trial. 

Argued  June  term,  1911,  before  SWATZE 
and  BERGEN,  JJ. 
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J.  Emll  Walscheld,  for  appellant  James 
R.  Bowen,  for  respondent. 

SWATZE,  J.  This  action  la  brought 
against  a  surety  to  recover  rent  for  Marcb, 
1910.  Upon  the  demised  premises  were  sev- 
eral buildings,  two  of  whldi  were  totally 
destroyed  by  fire  on  January  15,  1910. 

The  case  differs  from  that  presented  in 
Colonial  Land  Ck>.  t.  Asmus,  77  Atl.  1022, 
In  that  there  Is  a  special  finding  in  the  pres< 
ent  ease  that  the  flre  was  without  the  fault 
of  the  lessee  or  his  subtenant  It  Is  im- 
portant to  have  in  mind  exactly  what  tBe 
contract  of  the  surety  was.  By  its  terms,  he 
became  "sui'ety  for  the  punctual  payment  of 
the  rent"  By  the  terms  of  the  lease,  to 
which  express  reference  la  made  in  the  con- 
tract of  the  surety,  the  premises  were  de- 
mised "at  the  yearly  rent  of  four  thousand 
dollars  payable  in  e<}ual  monthly  payments 
in  advance."  The  learned  district  court  Judge 
gave  Judgment  as  the  transcript  certifies  "for 
the  month  of  March,  at  the  rate  of  $3,000 
per  annum."  Obviously  this  could  not  be 
the  "rent"  reserved  by  the  lease;  it  seems  to 
have  been  the  value  of  the  use  and  occupa- 
tion after  abating  the  r«ital  value  of  the 
buildings  destroyed.  The  surety,  however, 
never  agreed  to  become  responsible  for  the 
value  of  the  use  and  occupation  of  a  part  of 
the  property,  and  it  may  well  have  been  that 
the  buildings  destroyed  were  the  very  thing 
that  induced  him  to  become  surety.  He  may 
have  thought  that  flie  tenant  with  those 
buildings  might  conduct  a  profitable  business 
and  earn  the  rent  while  without  them  he  was 
foredoomed  to  failure.  What  he  became  re- 
sponsible for  was  the  "rent"  If  the  tenant's 
obligation  to  pay  rent  had  ceased,  the  sure- 
ty's obligation  was  at  an  end.  By  our  stat- 
ute (G.  S.  1895,  p.  1923,  pl.  35),  it  is  enacted 
"that  whenever  any  building  or  buildings 
erected  on  leased  premises  shall  be  injured 
by  flre  without  the  fault  of  the  lessee,  the 
landlord  shall  repair  the  same  as  speedily  as 
possible,  or  in  default  thereof,  the  rent  shall 
-cease  until  such  time  as  such  building  or 
buildings  shall  be  put  in  complete  repair; 
and  In  case  of  the  total  destruction  of  such 
building  or  buildings  by  flre  or  otherwise,  the 
rent  shall  be  paid  up  to  the  time  of  such  de- 
struction, and  then,  and  from  thenceforth, 
the  lease  shall  cease  and  come  to  an  end." 
In  dealing  with  the  latter  clause,  the  Court 
«f  Errors  and  Appeals  has  held  that  the 
termination  of  the  lease  is  not  made  depend- 
ent upon  the  rent  being  paid  to  the  time  of 
the  destruction.  Carley  v.  Liberty  Hat  Mfg. 
Co.,  79  Atl.  447.  In  the  present  case,  it  makes 
no  difference  whether  the  destruction  of  the 
two  buildings  be  regarded  as  an  injury  which 
only  suspends  the  rent,  or  as  a  total  destruc- 
tion which  terminates  the  lease.  There  is  a 
finding  that  the  two  buildings  were  totally 
-destroyed,  and  no  finding  that  the  landlord 
ever  repaired;    we    must   therefore    assume 


that  he  did  not  repair.  Sndi  mast  be  the 
fact,  since  an  abatement  from  $4,000  per  an- 
num to  $3,000  was  conceded.  If  so,  the  rent 
ceased,  and  it  was  the  rent  only  for  which 
the  surety  was  responsible.  If  there  was  a 
total  destruction  within  the  meaning  of  the 
statute,  the  lease  was  at  an  end,  and  there 
could  be  no  future  liability  on  the  part  of 
either  principal  or  surety. 

The  judgment  must  be  reversed,  and  the 
record  remitted  for  a  new  trlaL 


DAT  T.  DBVITT  et  al 

(Court  of  Chancery  of  New  Jersey.    Oct  24, 
1911.) 

1.  Trusts  (|  100»)— RnsuLXiifo  Tbusis— Cos- 

VEYAMCE    TO     GBANTBB     NOT     E^XETIXD     TO 

Benefit. 

Where  mortgaged  property  of  an  intestate 
vested  in  her  children,  subject  to  the  curtesy 
of  her  surviving  husband,  a  third  person  who, 
at  the  huaband's  instance,  bought  the  mortgage, 
filed  a  bill  to  foredose,  m  which  the  husband 
and  children  were  parties,  and  purchased  the 
land  at  a  BherifTs  sale,  intending  to  get  his 
own  purchase  money  back  and  to  hold  the  bal- 
ance so  as  to  protect  the  interests  of  the  hus- 
band and  children,  was  charged  with  a  trust 
for  their  benefit 

[Eii.  Note. — For  other  cases,  see  Tmsti,  Cent 
Dig.  I  161;  Dec  Dig.  {  lOa*] 

2.  Spicsito  Perfobmanoe  (I  99*)— DEniTSKS 
—Laches. 

Where  a  defendant  in  a  bill  for  specific  per- 
formance shows  no  hardship  affecting  bim 
which  would  not  be  compeDsated  by  interest  on 
the  money  due  him,  he  is  not  In  a  position  to 
raise  the  question  of  laches. 

[Eld.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i|  299-304;  Dec.  Dig.  S 
99.»1 

3.  Spechtc  Pibfobkakcs  (i  14*)— Dktensks. 

Defendant  in  specific  performance  boufht 
up  a  mortgage  on  land  of  an  intestate,  who  (eft 
a  husband  and  children  surviving,  agreeing  with 
the  husband  to  foreclose  the  mortgage  and  buy 
in  the  property,  and  to  sell  to  the  husband,  all 
for  the  benefit  of  the  parties  interested  in  the 
property:  defendant  only  asking  that  he  be 
repaid  his  espentes.  Held,  that  he  could  not 
defend  the  husband's  bill  for  specific  perform- 
ance on  the  ground  that  he  was  thereby  requir- 
ed to  get  in  the  outstanding  interest  of  the 
children,  who  were  also  defendants  in  the  salt 
[E>d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i|  33,  41;  Dec.  Dig.  f 
14.*] 

4.  TBU8T8  (I  366*)— Actions— PASTIE8. 

Whenever  trust  property  is  the  subject- 
matter  of  litigation  in  a  court  of  equity,  all 
the  parties  in  interest  are  proper,  if  not  neces- 
sary, parties,  and  in  such  cases  cestuis  que 
trustent  unless  they  are  so  numerous  as  to 
make  their  inclusion  burdensome,  must  be 
brought  before  the  court 

[Ed.  Note.— For  odter  cases,  see  Trusts,  Gent 
Dig.  II  574r-583;    Dec  Dig.  |  368.*] 

5.  Specific  Pdfobmance  (|  106*)— Actiok — 
Pabties. 

In  a  suit  for  specific  performance,  brought 
against  one  who  has  bought  and  foreclosed  an 
outstanding  mortgage  on  land,  baying  in  the 
land  at  the  sheriff's  sale,  and  who  holds  the  land 
for  the  benefit  of  the  surviving  husband  and 
children  of  an  intestate,  and  whose  only  inter- 


«rar  other  eases  sm  sama  topic  and  section  NUUBBK  In  Dm.  Dig.  *  Am.  Dig.  Key  No.  Ssrlss  ft  tUpY  Indoxaa 


Digitized  by  VjOOQIC 


N.J4 


DAT  T.  DEVITT 


369 


cat  tkeicln  is  •  rMtt  to  the  purchase  money 

KM  for  the  ihciirt  deed,  the  aurviTine  hoe- 
ni,  who  has  a  curtesy  right  in  the  lands,  a>d 
the  children,  vho  have  a  fee  simple,  subject 
to  tke  curtesy  right,  are  proper  parties,  under 
the  rule  th«t  parties  in  a  suit  for  specific  per- 
formance must  include  all  those  who  have  in- 
terests in  the  land  or  lights  in  the  purchase 
money  to  be  paid. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  If  342-351;    Dec.  Dig.  i 
lOft.*] 
8.  IirrAifTB  (I  40*)— PBOPMtrr— Hqititt  Jtmis- 

Dicnoif— Ohaxqx  or  Quju.ctbb  or  Pbof- 

■KIT. 

The  court  of  dumcery  has  the  Inherent 
power,  irrespeetiTe  of  statute,  to  change  the 
cliaiacter  of  property  in  whi(A  infants  are  in- 
terested for  the  bcacnt  of  such  infants,  and  one 
who  holds  property  for  infants  may  not  dis- 
pose of  the  same  without  receiving  sanction  of 
the  court;  and  the  fact  that  the  Legislature 
has  provided  a  summary  method  of  sale  of  in- 
fants* land  does  not  interfere  with  or  deprive 
the  court  of  such  inherent  power,  whether  such 
proceeding  applies  to  infants  who  have  title 
or  only  an  equitable  interest. 

[Ed.  Note.— SVir  otter  cases,  see  Infants,  Cent. 
Dis-  H  90.  »1;  Dec.  Dig.  f  40.*] 

7.  SPBOinO  PBBFOBKANCK  (|  32*)— CONTRACTS 
BNFOBCKABLK— tfCTUALITr— SAIA  BI4UIB- 
IRO  CONnSKATION  BT  COUST. 

Defendant,  in  a  suit  for  specific  perform- 
•noe  of  his  contract  to  sell  and  convev  land, 
had  bought  in  a  mortgage  on  the  land  after  the 
death  of  its  owner,  intestate,  leaving  a  surviv- 
ing husband  and  children,  in  whom  the  fee 
VMted,  subject  to  the  husband's  curtesy,  and 
had  foreclosed  tlie  mortgage  and  purchased  at 
the  slieriff's  sale,  and  talien  a  sheriff's  deed  of 
tlie  land  to  hold  in  trust  for  the  husband  and 
children,  except  as  to  his  claim  for  money  paid 
by  him  for  the  deed,  which  was  only  one-nmth 
m  the  valoe  of  the  land,  and  all  parties  inter- 
ested in  the  land  were  made  codefendants. 
ffeM.  that  there  was  no  laclc  of  mutuality  in 
the  contract,  though  a  sale  by  him  would  re- 
quire a  confirmation  by  the  court,  since  at  the 
time  of  the  decree  all  the  parties  were  before 
the  eoort,  and  the  contract  was  then  mutually 
cnforceahle. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
foraanoe.  Cent  Dig.  U  8»-00;  Dec.  Dig.  | 
82.*] 

BOl  for  specific  performance  by  Michael 
C.  Day  against  Martin  B.  Devitt  and  oth- 
ers. Heard  on  pleadings  and  proofs.  Decree 
for  complainant. 

Merritt  Lane,  for  complainant  Ckrrick  & 
Wortendyke,  for  defendant  Devitt  John  M. 
Enright,  for  infant  defendants. 

6ARBIS0N,  V.  C.  The  original  bill  in  this 
snit  was  filed  to  compel  the  specific  perform- 
ance by  Martin  B.  Devitt  and  wife  of  a  con- 
tract made  between  the  said  Martin  B. 
Deritt  and  wife  and  the  complainant,  Ml- 
dud  C.  Day,  whidi  contract  was  dated  the 
24th  day  of  December,  1906,  and  related  to 
a  itiece  of  real  estate  in  Jersey  City.  Upon 
the  final  hearing  apon  the  ordinal  bill  and 
the  answer  and  cross-bill  of  Devitt  and 
wtfe  thereto,  sncb  facts  were  developed  as 
caused  the  complainant  to  move  for  and  ob- 
tain leave  to  amend  his  bill,  and  snbsequent- 
'  ly  to  obtain  leave  to  file  a  supplemental  bill 


herein.  An  nnderstandlng  of  the  situation 
will  be  best  had  by  a  recital  of  facts  In  nar- 
rative form: 

The  property  in  question  belonged,  at  the 
time  of  her  death,  to  Mary  A.  Fallon,  who 
was  the  wife  of  James  Fallon  and  the  moth- 
er of  the  Infant  defendants  herein.  At  the 
time  of  her  death,  the  title  to  the  property 
became  vested  In  the  children,  subject  to  the 
curtesy  right  of  the  husband.  The  only  in- 
cumbrance upon  the  property  at  this  time 
was  a  mortgage,  whlcli  originally  had  been 
$500,  bnt  upon  which  there  was  due  at  that 
time  about  three  hundred  and  thirty-odd  dol- 
lars. This  mortgage  was  held  by  the  New 
Jersey  Title  Guarantee  ft  Trust  Company. 
The  value  of  the  property  at  that  time  was 
between  fonr  and  five  thousand  dollars. 
There  was  no  guardian  acting  In  behalf  of 
the  children,  and  James  Fallon,  the  father, 
was  their  natural  guardian,  under  the  cir- 
cumstances. James  Fallon  conceived  the  idea 
that  it  was  desirable  to  sell  the  property 
in  question,  and  that  the  best  way  to  efl'ect 
this  was  to  obtain  the  outstanding  mort- 
gage and  foreclose  it,  thus  cutting  out  the 
rights  of  the  children,  the  owners,  and  to  sell 
the  thus  cleared  title.  He  had  reason  to  be- 
lieve that  be  could  obtain  at  least  $4,500  for 
the  property.  If  the  title  was  cleared.  Martin 
B.  Devitt  was  a  friend  of  Fallon's,  and  Fal- 
lon disclosed  his  scheme  to  Devitt,  and  Devitt 
consented  to  buy  the  mortgage  in  his  own 
name,  foreclose  the  same,  and'  obtain  the 
title  and  dispose  of  the  same  for  the  benefit 
of  the  owners,  and  npon  the  10th  day  of 
March,  1906,  the  New  Jersey  Title  Guarantee 
ft  Trust  Company  assigned  the  bond  and 
mortgage  to  Martin  B.  Devitt  In  considera- 
tion of  the  sum  of  $336.30. 

On  the  24th  of  May,  1906,  Devitt  filed  a 
bill  In  this  court  to  foreclose  the  mortgage. 
Fallon  and  the  children  were  of  course  par- 
ties defendant  No  defense  was  interposed; 
and,  on  the  26tb  of  November,  1906,  the  com- 
plainant Devitt,  purchased  the  property  at 
the  sherlfl's  sale  for  $500.  Be  obtained  his 
deed  from  the  sberiff  on  the  4th  day  of 
December,  1906,  and  on  the  24tb  day  of  De- 
cember, 1906,  he  and  his  wtfe  entered  into 
the  contract  in  issue  in  this  suit,  by  which 
he  agreed  to  sell  the  property  In  question 
to  Michael  C.  Day  for  $4,600,  $200  of  which 
was  then  paid  him.  The  title  by  the  agree- 
ment was  to  be  clear. 

[1]  It  is  perfectly  plain  from  the  testimony 
of  Devitt  himself,  apart  from  any  burden 
or  duty  whlcA  the  law  would  cast  upon  him, 
that  he  acted  in  this  matter  solely  to  pro- 
tect the  interest  of  Fallon,  the  husband,  and 
the  infant  children  of  Fallon,  the  owners  of 
the  property.  He  says  he  went  Into  It  "to 
do  a  little  missionary  work  and  help  out"; 
and  after  he  had  given  a  full  and,  I  believe, 
trustful  version  he  was  asked  by  the  court 
a  question  which,  together  with  hia  answer, 
I  think  fully  discloses  his  attitude.    He  was 


•For  otbar  cases  see  same  topic  and  seetloa  MUMBaR  la  Dec.  Dig.  *  Am.  Dig.  Kay  No.  Sertes  *  Rep'r  Xataxes 
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asked  whMlter  be  understood  that  bis  rda- 
tionshlp  toward  this  property  was  to  get  his 
own  money  out  of  It  which  he  had  put  In 
to  purchase  the  mortgage,  aad  then  hold 
the'  balance  In  some  way  for  the  Fallon 
family,  and  he  said  that  that  was  exactly 
his  understanding.  The  sltuatioB  in  which 
he  thus  voluntarily  places  himself  is  prac- 
tically that  in  which  the  law  would  have 
placed  bim,  eren  against  his  will.  Johns  t. 
Norris,  22  N.  3.  Eq.  102  (Chan.  Zabrlskle, 
1871);  Id.,  27  N.  J.  Bq.  485  (Ct  of  Errors 
and  Appeals,  1875). 

After  be  had  disclosed  his  relationship  to- 
ward the  property  by  this  testimony,  the 
amended  and  supplemental  bills  were  filed, 
the  other  defendants  were  brought  in  as 
parties,  and  the  court  appointed  a  solicitor 
for  the  infants,  so  that  they  might  baye  in- 
dependent representation  before  the  court. 
By  the  amended  and  supplemental  bills,  the 
complainant  assumed  this  attitude:  By  con- 
tract between  the  complainant  and  Devitt 
and  wife,  the  defendants  Devltt  and  wife  en- 
gaged to  sell  the  property  in  question  to  the 
complainant  for  $4,500.  Being  advised  by 
the  testimony  of  Devltt  in  the  suit  that  he 
occupied  the  position  of  trustee,  the  com- 
plainant bad  the  right,  if  not  the  duty  of 
bringing  the  cestuls  que  trustent  t>efore  the 
court;  they  being  proper,  if  not  necessary, 
parties  under  the  circumstances.  And,  fur- 
ther, it  being  developed  by  such  testimony 
that  Devltt  would  probably  be  held  to  be  a 
trustee  of  the  land  for  the  said  Infants,  and 
therefore  unable  to  sell  the  same  until  he 
should  have  lecelved  the  sanction  of  this 
court,  there  was  an  additional  reason  why 
the  complainant  had  the  right,  if  not  the 
duty,  to  bring  the  infants  before  the  court 
And  it  further  developing  by  such  testimony 
that  Devltt  Und  the  Fallon  children  undoubt- 
edly (and  perhaps  Fallon,  the  father  of  the 
children)  bad  interests  in  the  |4,S00  to  be 
paid  as  the  purchase  price,  the  complainant 
was  required,  after  notice  of  these  facts,  to. 
bring  all  of  these  parties  before  the  court,  so 
as  to  protect  himself,  secure  a  good  title,  and 
have  all  of  the  rigbts  In  this  subject-matter 
adjudicated   In   the  one  action. 

As  I  understand  the  attitude  of  tbe  de- 
fendant Devltt,  it  is  this:  He  does  not  deny 
tile  facts ;  he  frankly  and  commendably  sets 
forth  facts  which  show  that  he  was  a  trus- 
tee; that  his  sole  interest  in  tbe  matter  was 
to  secure  to  the  husband,  who  had  the  cur- 
tesy Interest,  and  the  children,  who  had  tbe 
fee,  the  benefits  af  this  property,  and  that 
all  that  be  did  was  to  that  end;  but  he  says, 
since  Day  made  a  contract  to  purchase  the 
property  from  him,  and  he  is  now  willing  to 
give  Day  a  deed  for  whatever  Interest  he  in- 
dividually has  In  the  property,  that  is  all 
that  Day  can  require,  and  that  the  other  par- 
ties defendant  are  Improper  parties  defend- 
ant, and  no  decree  should  be  made  against 
Devltt  in  the  suit  in  which  socb  other  de- 
fendants are  parties. 

[1]  There  are  some  suggestions  by  the  de- 


fendant Devltt  of  laches,  bat  In  my  view  of 

this  case  they  are  not  such  as  to  require  seri- 
ous consideration.  The  proofs  show  that  the 
parties  were  negotiating  back  and  forth 
for  a  long  time  after  the  date  fixed  for  tbe 
final  settlement;  and  the  circumstances  of 
the  purchase  of  this  mortgage  for  so  small  a 
sum,  tbe  sale  of  the  property  to  Devltt  for 
what  was  admitted  to  be  only  one-ninth  of 
Its  valne,  and  the  presence  of  infants  when 
their  righto  were  under  discussion,  and  that 
tbe  complainant.  Day,  was  always  insisting 
upon  wishing  to  teke  the  property,  and  never 
by  any  act  or  statement  showed  an  abandon- 
ment, seems  to  me  to  settle  the  question,  and 
to  show  that  there  was  no  laches  under  any 
of  the  applications  of  that  doctrine  which 
I  have  found  in  this  state.  There  is  no  pre- 
tense that  any  hardship  arose  to  the  defend- 
ant Devltt  by  reason  of  the  delay — that  Is 
to  say,  any  hardship  that  will  not  be  compen- 
sated by  Interest  on  his  money  that  Is  due 
bim;  there  is  nothing  to  show  that  tbe  lapse 
of  time  caused  any  loss  of  any  papers  or  docu- 
ments ;  or  that  the  complainant  ever  appar- 
ently abandoned  his  contract  and  attempted 
to  revive  it  when  tbe  property  had  risen  in 
value;  or,  in  fact,  any  of  the  elemente  of 
laches,  as  that  doctrine  obtains  In  our  court. 
Furthermore,  since  I  find  that  Devltt's  only 
Interest  is  to  get  out  of  tbe  property  the  mon- 
ey which  be  put  Into  it— a  sum  not  over  $500 
— I  cannot  see  bow  he  is  in  any  position  to 
raise  the  question  of  laches.  The  Infanta 
might  possibly  object,  If  a  larger  price  could 
for  their  benefit  have  been  obtained  during 
the  Interval  of  the  negotiations,  or  what  not ; 
but  I  fall  to  see  how  this  aflTected  Devltt,  or 
bow  he  is  In  a  position  to  raise  this  Issue. 

This  reduces  the  available  defenses,  as  I 
understand  the  defendant  Devltt's  attitude, 
to  two:  First,  that  tbe  defendants,  other 
than  Devltt  and  his  wife,  have  no  place  In 
this  suit,  and  that  no  decree  should  be  made 
against  Devltt  in  a  suit  In  which  these 
otber  parties  defendant  are  parties;  and. 
second,  that  since  tbe  contract  lacked  mutu- 
ality, If  the  court  considers  that  the  infants' 
interests  must  be  protected  in  this  suit,  and 
that  Its  confirmation  of  the  sale  was  neces- 
sary, the  contract  cannot  now  be  enforced 
against  Devltt 

[3]  There  is  a  suggested  defense,  presently 
to  be  mentioned,  which  I  do  not  think  arises 
under  the  facts  and  law  applicable  to  this 
case.  The  defendants  Devltt  suggest  that 
they  have  a  defense  based  upon  the  Idea  that 
the  complainant  requires  the  defendanta  Dev- 
ltt to  go  out  and  get  in  an  outstanding  In- 
terest to  wit,  that  of  the  Infants ;  and  that 
this  court  will  not  require  a  defendant  in  a 
specific  performance  case  to  go  out  and  get 
In  an  outotanding  Interest  Tbe  reason  why 
I  do  not  think  the  facte  Justify  this  defense 
Is  because  I  cannot  see  that  tbe  complainant 
here  Is  asking  the  defendants  Devltt  to  go 
out  and  get  in  any  outstanding  interest. 
What  be  ia  doing  is  to  say  to  Martin  B.  Dev- 
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ttt.  one  of  tbe  defendants:  '^ou  have  tfae  le- 
gal title  to  this  property,  and  the  facts  are 
that  you  hold  It  for  certain  cestuia  que 
tnistent  who  are  Infants.  That  being  so, 
nnder  the  practice  of  tbe  court  of  equity,  It 
is  proper  fer  me,  and  necessary  for  my  pro- 
tection, that  net  only  you,  in  your  individual 
capacity,  but  as  trustee,  and  your  cestuis 
qne  trustent,  the  infants,  should  be  before 
the  court,  so  that  the  sale  which  you  made 
diall  be  confirmed  by  the  proper  court,  and 
the  rights  of  tlie  infants,  so  far  as  I  am 
concerned,  cot  off,  and  so  that  all  of  the 
people  interested  tn  the  purchase  money 
shonld  be  before  the  court." 

Another  position  is  also  assumed  by  the 
defendants  Derltt  which  I  do  not  find  to  be 
available  as  a  defense.  These  defendants 
say  that  since  the  infants  were'  parties  de- 
fendant in  the  foreclosure  suit,  and  Devitt 
bought  at  a  sheriff's  sale  in  that  suit,  tliat 
decree  cannot  be  attacked  collaterally,  and 
all  the  rights  of  the  parties  In  that  suit,  in- 
duding  the  rights  of  the  infants,  pass  by 
vlrtne  of  the  sale  to  Devitt.  It  is,  of  course, 
true  that  all  the  rights  of  all  the  parties  In 
a  foreclosure  suit  concerning  the  subject- 
matter  of  that  suit  pass  to  the  purchaser  at 
tlie  sale;  and  it  is  unquestionably  true  that 
a  decree  of  a  court  of  competent  Jurisdiction, 
which  lias  acquired  jurisdiction,  cannot  be 
attacked  collaterally.  But  I  do  not  conceive 
tbAt  in  the  suit  at  bar  tbe  complainant  takes 
any  position  which  attficks  the  foreclosure 
suit,  directly  or  collaterally,  or  anything 
that  was  done  therein,  or  any  decree  that 
was  entered  therein.  What  the  complainant 
relies  on  are  the  undisputed  facts  that  the 
foreclosure  was  undertaken  by  Devitt  as 
trustee  for  certain  people  and  for  their  ben- 
efit, and  that  when  he  purchased  he  pur- 
chased for  their  benefit,  and  be  himself  now 
80  states,  so  tliat,  so  far  as  attacking  tbe 
*  foreclosure,  they  affirm  it,  and  say:  "Tes; 
that  suit  resulted  in  transmitting  the  title 
out  of  us,  as  owners  In  fee  simple  and  into 
Martin  B.  Devitt,  as  the  legal  holder  there- 
of in  trust  for  us,  subject,  of  course,  to  his 
right  to  be  repaid  out  of  the  trust  property 
his  proper  expenditures  in  Its  behalf." 

The  only  two  questions,  therefore,  which 
wiU  now  receive  consideration  are  those 
above  stated,  the  former  of  which  was  that 
the  defendants,  otlier  ttian  Devitt  and  his 
wife,  have  no  place  in  this  suit,  and  no  de- 
cree can  properly  be  made  against  Deritt  and 
wife  in  this  suit  because  of  tbe  presence 
therein  of  these  other  parties  defendant. 

[4]  It  should  first  be  remarked  that  It  is 
a  firmly  settled  doctrine  of  tbe  court  of 
equity  in  this  state  tliat  wherever  trust 
property  is  the  subject-matter  of  litigation 
all  the  parties  in  Interest  are  proper,  If  not 
necessary,  parties,  and  that  the  cestuis  que 
trustent,  unless  they  are  so  numerous  as  to 
make  their  inclusion  burdensome,  must  be 
brontJit  before  the  court,  if  property  in 
which  they  are  interested  to  the  subject-mat- 


ter of  the  litigation.  Many  of  our  sister 
states  have  departed  from  this  rule  (which 
I  also  understand  is  the  rule  in  England), 
and  hold  that  where  the  trustee  is  before 
the  court  he  represents  all  of  the  interests 
of  his  cestuis  que  trustent,  and,  excepting 
where  there  is  an  obvious  conflict  of  interest 
between  the  trustee  and  the  cestui  que  trust- 
ent, there  is  no  necessity  or  propriety  in  tbe 
presence  in  the  suit  as  parties  of  such  ces- 
tuis que  trustent.  For  this  reason,  cases  in 
other  states  dealing  with  a  similar  subject- 
matter  must  be  guardedly  considered  be- 
cause of  tbe  difference  concerning  the  pro- 
priety and  necessity  of  the  presence  in  the 
suit  of  the  cestuis  qne  trustent. 

The  broad  principle  is  stated  by  Story 
(Story's  Eq.  PI.  [7tb  Ed.]  Notes  by  Redfleld, 
S  207)  as  follows:  "The  graeral  rule  in  cas- 
es of  this  sort  is  that  in  suits  respecting  the 
trust  property,  brought  either  by  or  against 
the  trustees,  the  cestuis  que  trust  (or  ben- 
eficiaries), as  well  as  the  trustees,  are  nec- 
essary parties.  •  •  •  The  cestuis  que 
trust  (or  beneficiaries)  have  the  equitable 
and  ultimate  Interest  to  be  affected  by  the  de- 
cree, and  therefore  they  are  necessary  par- 
ties." (In  the  notes  to  this  section  will  be 
found  many  cases  illustrative  of  the  princi- 
ple.) And  the  cases  in  our  state  which  fol- 
low and  enforce  this  principle  are  too  well 
known  and  too  numerous  to  make  citation 
profitable. 

IS]  With  respect  to  the  particular  applica- 
tion of  this  doctrine  or  principle  to  specific 
performance  cases,  it  will  be  found  that  la 
other  jurisdictions  the  matter  has  been  ab- 
solutely settled  in  favor  of  the  propriety  or 
necessity  of  Including  in  the  suit  all  those 
who  have  interests  in  the  land  or  rights  In 
the  purchase  money  to  be  paid.  And  in  our 
own  state,  while  there  is  no  case  directly  in 
point,  tbe  cases  in  which  tbe  matter  is  ad- 
verted to  seem  to  treat  it  as  settled  that  the 
presence  in  the  suit  of  such  persons  as  have 
Interests  in  the  lands  or  rights  in  the  pur- 
chase money  is  in  accordance  with  the  estat>- 
lished  practice  and  tbe  principle  applicable 
thereto.  The  principle  wUl  be  found  broad- 
ly dealt  with  in  36  Cyc.  769;  Pomeroy's  Eq. 
Jurisp.  (3d  Ed.)  1 114;  Pomeroy  on  Contracts, 
Spec.  Perform.  {  493;  Fry  on  Specific  Per- 
formance of  Contracts  (2d  Ed.)  {(  160-173, 
183-188. 

The  EInglish  cases  which  hold  that  other 
parties  than  those  to  the  contract,  may  be 
proper,  if  not  necessary,  parties  to  a  suit  for 
specific  performance,  and  that  where  other 
parties  than  the  parties  to  the  contract  have 
interests  in  the  land,  or  assert  rights  with 
respect  to  the  purchase  money,  they  should 
be  Included  in  the  suit,  are  as  follows:  West 
Midland  Railway  Co.  v.  iNlzon,  1  H.  ft  M.  176, 
71  Full  Eng.  Reprint,  77;  WiUato  v.  Busby, 
5  Beavaa,  193,  49  Full  Eng.  R^rlnt,  551; 
Daklng  v.  Whimper,  26  Beavan,  668,  53  Full 
Eng.  Reprint,  1017;  Buckle  v.  Mitchell,  18 
Yea.   Jr.   10(^   84  FuU   Itag.   Reprint,   255; 
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Spence  ▼.  Hogg,  1  Coll.  227,  63  Full  Eng.  Re- 
print, 394;  ETans  t.  Jackson,  3  Sim.  217,  69 
Full  Eng.  Reprint,  87;  Cbadwlck  y.  Maden, 
9  Hare,  188,  68  Fnll  Eng.  Reprint,  468. 

The  cases  In  our  sister  states  to  a  like  et- 
fect  are  as  follows:  McDonald  t.  Yungblutb 
(C.  C.)  46  Fed.  836;  Robinson  t.  Robinson, 
116  111.  250,  5  N.  B.  118;  Shreck  ▼.  Fierce,  3 
Iowa,  350;  Crosby  v.  Davis,  9  Iowa,  98; 
Rochester  ▼.  Anderson,  16  Ky.  143;  Seager  v. 
Bums,  4  Minn.  141  (Gil.  93);  ImproTemeiit 
Fund  T.  Gleason,  15  Fla.  384;  Brldgman  t. 
Mclntyre,  150  Mich.  78, 113  N.  W.  776;  White 
y.  Watklns,  23  Mo.  423;  Otto  ▼.  Toung,  227 
Mo.  198,  127  S.  W.  9;  Gentry  y.  Gentry,  87 
Va.  478,  12  S.  E.  966;  Slaughter  y.  Nash,  1 
Utt  (Ky.)  323. 

In  Kubn  y.  Eppstein,  219  m.  164,  76  N.  B. 
145,  2  L.  R.  A.  (N.  S.)  884.  and  in  East  RWer 
&  Astoria  Land  Co.  y.  Kindred,  128  App. 
Dly.  146,  112  N,  Y.  Supp.  640,  the  converse 
of  the  proposition  is  held,  namely,  that, 
where  the  contract  is  between  the  equitable 
owner  as  vendor  and  a  vendee,  the  latter 
may  specifically  enforce  the  same  in  a  suit 
in  which  he  makes  the  actual  bolder  of  the 
title  a  party. 

The  following  cases  in  New  Jersey  will  be 
found  to  advert  to  the  subject-matter  that 
we  are  considering,  and  Indicate  clearly  to 
my  mind  that  the  principle  applied  else- 
where, and  atwve  stated,  should  be  applied 
In  this  state:  Van  Doren  v.  Boblnson,  16  N. 
J.  Eq.  256;  Newark  Savings  Inst  v.  Jones 
Ex'rs,  35  N.  J.  Eq.  406;  Eempton  v.  Bartlne, 
59  N.  J.  Eq.  149,  44  AU.  461  (Grey,  V.  C, 
1899),  affirmed  60  N.  J.  Eq.  411,  45  AU.  966 
(Ct  of  Err.  1899);  Haberman  y.  Kaufer,  60 
N.  J.  Eq.  271,  at  page  278  et  seq.,  47  AU.  48 
(Grey,  V.  C^  1900).  And  In  Van  Keuren  y. 
Siedler,  73  N.  J.  Eq.  241,  66  Aa  920  (Learn- 
ing, V.  C,  1907),  the  court  suggested  that  the 
holder  of  a  prlorly  recorded  contract  be 
made  a  party,  so  that  his  rights  might  be 
considered  and  settled. 

It  would  thus  appear  that  by  the  applica- 
tion of  well-settled  doctrine  to  the  case  at 
ttar  the  latter  was  one  in  which  It  was  prop- 
er. If  not  necessary,  for  the  persons  having 
either  an  Interest  in  the  land  or  a  right  to  a 
part  of  the  parchase  money  to  be  brought 
into  the  suit  after  the  defendant  Devltt  by 
his  testimony  had  notified  the  complainant  of 
the  trust  attitude  In  which  he  stood  toward 
the  subject-matter  of  the  suit  I  therefore 
find  that  there  is  nothing  in  the  defense  that 
In  a  spedflc  performance  case  such  as  this  the 
only  proper  parties  are  those  to  the  contract; 
and  I  find  that  the  complainant  was  Justified 
in  bringing  before  the  court  these  other  par- 
ties who  had  an  interest  in  the  subject-mat- 
ter of  the  suit,  and  to  adjudicate  their  rights 
therein. 

The  defendants  Devltt  place  great  reliance 
in  a  case  In  the  Court  of  Appeals  of  New 
York,  Boyer  v.  East,  161  N.  Y.  580,  56  N.  E. 
114,  76  Am.  St  Bep.  290.  In  that  case  a 
mother  of  Infants,  whose  father  was  dead, 
became  thereupon  their  guardian  In  socage. 


and,  under  a  statute  of  New  York,  became 
the  custodian  of  their  interests  in  real  estate 
inherited  from  the  father,  in  which  real  es- 
tate she  also  had  interest  as  dowereas.    She 
purchased  the  property  at  a  foreclosure  sale 
and  resold  It    Eight  years  afterwards  the  in- 
fants brought  an   action  against  the  then 
holder  of  the  title  to  set  aside  the  foreclosure 
sale  and  recover  the  possession  of  the  prop- 
erty and  have  an  accounting  as  to  the  rents 
and  profits,  upon  the  theory  that  they  were 
cestuis  que  trustent  of  their  mother,  and  that 
she  could  not  convey  a  good  title.    The  court 
held  that  she  could  convey  a  good  title,  and 
that  the  purchaser  was  not  concerned  with 
the  application  of  the  parchase  money;   and, 
furthermore,  that  a  delay  of  eight  years  aft- 
er the  youngest  of  the  infiints  attained  bis 
majority  before  attaclcing  this   conveyance 
showed  such  laches  that  a  court  of  equity 
would  not  administer  relief  In  their  behalf. 
Laying  aside  the  obvious  question  which  at 
once  arises  as  to  whether  this  latter  deter- 
mination did  not  dispose  of  the  case,  and 
whether,  therefore,  the  rest  of  the  opinion  is 
not  obiter,  I  do  not  see  that  this  case  is  dis- 
positive at  all  of  the  case  at  bar,  nor,  in  fact, 
that  it  affects  It     In  the  New  York  case, 
there  Is  nothing  to  show  that  the  purchaser, 
who  was  certainly  a  bona  fide  one,  did  not 
purchase  without  notice  of  the  Infants'  rights, 
and  if  this  la  so  undoubtedly  hla  title  would 
be  good;  and,  furthermore,  there  Is  no  pre- 
tense that  If  the  purchaser  had  been  com- 
pelled  to   proceed   by  specific  perforuiance 
against  the  mother  in  order  to  obtain  his  ti- 
tle, and  had  known  that  she  was  the  guard- 
ian in  socage,  and  thus  represented  Infant 
cestuis  que  trustent,  it  woold  not  have  been 
proper,  and  perhaps  necessary,  to  have  made 
such  Infants  defendants  in  that  suit    And  I 
am  inclined  to  think  (but  I  liave  not  Btopi>ed 
to  ascertain  whether  this  Is  so)  that  New 
York  Is  one  of  those  Jurisdictions  where  tbe 
general  doctrine  is  that  the  presence  in   a 
suit  of  a  trustee  is  sufficient  to  bind  the 
rights  of  all  the  cestuis  que  trust,  unless 
their  rights  are  obviously  antagonistic 

I  have  therefore,  under  the  facts  of  the  case 
at  bar,  and  the  law  which  I  find  applicable 
thereto,  determined  that  after  the  disclosure 
by  Devltt  on  the  witness  stand  it  was  proi>er 
for  the  complainants  to  bring  the  infants  be- 
fore this  court  as  parties,  and  that  tbe  at- 
titude which  the  complainant  then  assumed 
was  legally  proper.  That  attitude  was  tluit 
he  was  prepared  to  pay  the  purchase  uiouey ; 
that  he  was  entitled.  In  equity,  to  have  be- 
fore the  court  all  persons  whom  the  case 
then  showed  to  have  any  legitimate  claim  ui>- 
on  said  purchase  money,  so  that  be  mlRht 
be  free  from  further  claim  with  respeoc 
thereto.  And  that  It  is  proper  in  this  suit, 
as  the  decree  herein  provides,  that  the  pur- 
chase money  shall  be  paid  by  the  complain- 
ant and  held  for  such  of  the  defendants  as 
show  themselves  ^titled  thereto,  in  such 
proportions  or  sums  as  they  shall  d«uon- 
strate  to  the  court  axe  theln.    Furthermore, 


Digitized  by  VjOOQIC 


K3) 


DAT  V.  DEVITT 


873 


■Ince  It  appears  tbat  by  reason  of  the  facts  i 
tlie  defendant  Devltt  was  a  trustee  for  In- 1 
fants,  and  as  sach  could  not  dispose  of  real 
estate  of  Infants  without  the  sanction  of 
this  court.  It  was  necessary  to  come  to  this 
court  to  get  such  sanction,  and  in  such  pro- 
ceeding It  was  necessary  and  proper  to  have 
the  Infants  before  the  court  when  that  ques- 
tion was  to  be  determined.  < 

[1]  It  will  be  found  by  reference  to  the  au- 
thorities, both  in  England  and  In  this  state, 
that  the  court  of  chancery  has  the  inherent 
power,  irrespective  of  statute,  to  change  the 
character  of  property  in  which  infants  are 
Interested  for  the  benefit  of  said  infants, 
and  that  one  who  holds  property  for  Infants 
may  not  dispose  of  the  same  withont  receiv- 
hig  the  sanction  of  this  court  21  Cyc.  116 
et  seq.;  Snowhlll  t.  Snowhlll,  S  N.  J.  Eq.  20 
(\'room,  Chan.,  1834;  reversed,  but  not  on 
this  point  Opinion  not  reported.  See  Ober- 
ly  V.  Lerch,  18  N.  J.  Eq.  350);  Van  Riper  ▼. 
Wlekersham,  77  N.  J.  Eq.  232,  76  AU.  1020, 
90  L.  B.  A.  (N.  S.)  25,  where  the  property 
was  that  of  a  lunatic,  and  not  an  Infant 

In  England,  the  useful  anthoritles  are 
Hlchelsea  ▼.  Norcllffe.  1  Yem.  Ch.  433,  23 
Full  Eng.  Reprint  5Qd;  In  wood  t.  Twynne, 
2  Ambler,  417;  Lord  Ashburton  t.  Lady 
Ashbnrton,  6  Yes.  6;  Ex  parte  Phillips,  18 
Ves.  US.  And  many  of  the  English  authori- 
ties will  be  found  reviewed  and  the  principle 
elaborated  in  Hale  v.  Hale,  146  lU.  227,  33 
N.  E.  858,  20  L.  R.  A.  247.  251.  And  the  doc- 
trine  has  been  approved  in  the  following 
cases  In  our  sister  states:  Marsh  v.  Reed, 
U  111.  App.  638 ;  Buggies  v.  Tyson,  104  Wis. 
808,  79  N.  W.  766,  81  N.  W.  367,  48  L.  R.  A. 
812;  Gorman  v.  AlulUngs,  172  111.  353,  50  N. 
E.  222;  Johns  v.  Johns,  172  111.  480,  60  N.  E. 
337 ;  Baldrlge  v.  Coffey,  184  lU.  76,  56  N.  B. 
411;  Richards  v.  East  Tenn.,  etc.,  R.  Co.,  106 
Ga.  635,  33  S.  E.  193,  45  L.  R.  A.  721 ;  May- 
aU  V.  Mayall,  63  Minn.  614,  65  N.  W.  948. 

It  appearing  from  the  authorities  that  a 
court  of  equity  has  inherent  power  to  change 
the  character  of  property  in  the  Interest  of 
the  Infant  the  fact  that  the  Legislature  has 
provided  a  summary  method  of  sale  of  in- 
fants' lands  does  not  interfere  with  nor  de- 
prive the  court  of  such  inherent  power  (U. 
S.  Mtg.  Co.  V.  ^>erry,  138  U.  S.  332,  11  Sup. 
Ct  321,  34  L.  Ed.  868,  976);  and  this  vrith- 
oat  consideration  as  to  whether  the  sum- 
mary proceeding  does  not  apply  only  where 
the  infants  have  title,  and  not  as  in  the  cose 
tub  Jndice^  where  the  infants  have  solely  an 
equitable  iatereat. 

Testimony  was  taken  as  to  the  propriety 
of  the  sole  of  this  property  at  this  sum,  and 
I  find  that  this  is  the  fnll  value  of  the  prop- 
erty, and  that  the  sale  is  an  advantageous 
one  for  the  interests  of  the  infants,  and  that 
the  tmstM  should  be  permitted  to  make  it 
In  rea«dilnK  this  determination,  I  likewise 
oondnde  that  under  the  circumstances  It 
was  pn^fier  for  the  complainant  to  bring  the 
intents  before  the  court  after  notice  that 


they  had  interests  in  the  land,  so  that  the 
sale  which  their  tmstee  had  negotiated  might 
be  confirmed  in  protection  of  the  complain- 
ant's title. 

[7]  This  latter  determination  also  disposes, 
in  my  view  of  the  second  defense  interposed 
by  the  defendants  as  above  set  forth,  name- 
ly, lack  of  mutuality.  Their  contention  is 
that  if  this  court  shall  find  that  under  the 
circumstances  Devitt  occupied  the  position  of 
the  trustee  for  these  infants,  and  that  this 
sale  required  confirmation  by  this  court 
then  there  was  a  lack  of  mutuality  in  the 
contract  and  therefore  the  court  would  not 
enforce  the  contract 

John  Norton  Pomeroy,  Jr.,  the  son  of  the 
author  of  Pomeroy's  Equitable  Jurisprudence, 
and  the  author  of  the  two  added  volumes 
which  are  annexed  to  the  third  edition  there- 
of, and  are  termed  "Pomeroy's  Equitable 
Remedies,"  hi  the  768th  section,  says  that 
the  doctrine  of  mutuality  "is  open  to  so 
many  exceptions  that  it  is  of  little  value  as 
a  nUe";  and  in  sections  772  and  806  be 
states  the  principle  and  gives  the  cases 
which  bold  that  if  the  vendor  can  make  a 
good  title  at  the  time  of  the  decree,  this 
satisfies  the  rule  of  mutuality.  To  a  similar 
effect  see  86  Cyc.  621-623 ;  Fry  on  Specific 
Performance,  H  448,  452,  872,  874,  881,  and 
968;  Hawkes  v.  Eastern,  etc.,  R.  Co.,  1  De 
Gex,  M.  k  Q.  78S,  42  FuU  Eng.  Reprint  738 
at  746;  Kuhn  v.  Eppstein,  218  lU.  154,  76  N. 
E.  146,  2  L.  R.  A.  (N.  8.)  884;  Thompson  v. 
Myrlck,  20  Mhm.  205  (Gil.  184) ;  McDonald  v. 
Yungbluth  (C.  C.)  46  Fed.  830.  And  in  oar 
own  state  Woodruff  v.  Woodruff,  44  N.  J. 
Eq.  at  page  366,  16  Aa  4, 1  L.  R.  A.  380  (Mc- 
OiU,  Chan.,  1888) ;  Cramer  v.  Mooney,  69  N. 
J.  Eq.  164,  44  AU.  626  (Grey,  V.  C,  1899); 
Barger  v.  Gery,  64  N.  J.  Eq.  263,  at  page  268, 
53  Atl.  483  (Stevenson,  V.  C,  1902) ;  Resnick 
V.  Oampbell,  68  N.  J.  Eq.  348,  68  AU.  462 
(Stev«ison,  Y.  C,  1904);  Agnes  v.  Koch,  74 
N.  J.  Eq.  62a  70  AU.  348  (Emery,  Y.  O., 
1908);  Van  Riper  v.  Wlekersham,  77  N.  J. 
Eq.  232,  76  AU.  1020,  SO  L.  B.  A  (N.  S.)  26 
(Ct  of  Err.  1910). 

I  proceed  upon  the  assumption  that,  if  at 
the  time  of  the  decree  (which  is  what  the 
cases  hold)  the  contract  could  not  have  been 
mutually  ^iforced  one  against  the  other, 
thai  the  court  will  not  enforce  it  In  the 
case  at  bar,  I  do  not  think  that  this  con- 
tract lacked  mntnallty,  in  view  of  the  cases 
dealing  with  that  subject  If  it  be  determin- 
ed that  Devitt  was  the  tmstee  of  infants' 
land,  and  that  he  must  receive  the  confirma- 
tion of  this  court  of  any  sale  before  he  could 
properly  make  such  sale,  there  was  nothing 
to  prevent  Devitt,  after  having  negotiated 
this  bargain,  from  coming  to  this  court  and 
obtaining  Its  confirmaUon,  and  then  enforc- 
ing his  rights  as  against  Day,  If  Day  had  re- 
fused to  carry  out  the  contract  And,  as  I 
hold  in  this  case,  a  similar  right  rested  In 
Day,  namely,  to  come  to  this  conrt  and  bring 
the  trustee  aiid  the  cestuia  que  trustent  here. 
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and  the  bargain  made  between  the  trustee 
and  Day,  and  ask  the  court  to  confirm  the 
sale,  and  then  enforce  it  In  this  view,  I 
cannot  see  how  It  can  possibly  be  held  that 
there  was  lack  of  mutuality  in  the  contract. 
To  hold  otherwise  than  this  would  be  to  hold 
that  all  sales  which  are  negotiated  and  re- 
quire the  confirmation  of  the  court  (of  whick 
there  are  very  many  in  this  state)  are  unen- 
forceable^  because  at  the  time  the  contract 
was  made  undoubtedly  the  seller — ^whether 
he  Is  an  official  of  the  court,  or  a  trustee, 
or  what  not — ^is  not  in  a  position  to  carry 
out  the  contract,  and  wUl  not  be  until  the 
court  confirms  the  sale.  The  opposite  of 
this  has  always  been  held;  and  where  such 
a  contract  has  been  made  and  subsequently 
confirmed  the  court  has  always  enforced 
such  contract  specifically.  Unquestionably, 
at  the  time  of  the  conclusion  of  this  case 
and  the  confirmation  by  this  court  of  the 
sale,  this  contract  was  mutually  enforceable, 
the  one  against  the  other;  and  this  is  all 
that  I  understand  Is  reqnlred.  Since  I  do 
not  know  of  any  case  dissenting  from  this 
view,  I  shall  not  burden  this  opinion  with 
citations  of  the  authorities  which  are  in  ac- 
cord with  it 

The  decree  will  be  so  drawn  as  to  con- 
clude the  rights  of  Devltt  and  the  cestnls  que 
trustent'ln  the  property  in  question  to  re- 
quire the  payment  of  the  purchase  money  by 
the  complainant  and  the  bringing  of  it  into 
court  to  be  disposed  of  by  the  court,  with  due 
regard  to  the  rights  of  all  the  parties  con- 
cerned in  It 


MISSISSIPPI   WIRE  GLASS  CO.  v.  CON- 
TINUOUS GLASS  PRESS  CO. 
(Court  of  Chancery  of  New  Jersey.     Oct  18, 
1911.) 

1.  Tbade-Mabks  and  Tradk-Nahes  (|  3*) — 
DEfscRiPTiVE  Words— Propebty  In. 

Where  a  corporation  manufacturing  wire 
glass  ia  the  inccessor  of  one  wliicb  controlled 
process  patents  for  such  product,  the  words 
"wire  elaas"  are  merely  descriptive,  and  siirh 
corporation  cannot  restrain  their  use  by  anoth- 
er company  manufacturing  a  similar  glass,  on 
the  ground  that  their  use  to  designate  the  prod- 
uct of  the  complainant  while  it  had  the  exclu- 
sive riffat  of  manufacture  has  so  identified 
them  with  its  product  as  to  give  them  a  secon- 
dary meaning  and  to  give  it  a  property  right 
therein,  where  there  is  no  showmg  that  after 
competition  was  established  by  the  expiration 
of  the  patents  the  name  was  generally  used  to 
designate  complainant's  product  in  distinction 
to  the  product  of  other  manufacturers. 

[Ed.  Nete.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |{  4-7;  Dec.  Dig. 

2.  Tradx-Mabks  and  Tbade-Names  (|  67*)— 
Unlawfui.  Competition— Limitation. 

A  corporation  manufacturing  wire  glass 
has  ne  exclusive  right  to  use  therein  wire  with 
a  particular  mesh,  where  the  idea  as  to  the 
constnictioB  of  the  glass  and  the  use  of  that 
form  of  mesh  is  >ot  origiaal  witli  It  or  its 
predecessors,  and  it  has  bo  patent  thereoa,  as 


to  give  it  that  rl^ht  wonld  have  the  effect  of 
destroying  competition  in   the  manufacture  of    , 
unpatented  articles.  | 

[Ed.  Note.— For  other  cases,  see  Trade-Karki    ' 
and  Trade-Names,  Dec  Dig.  f  87.*] 

3.  Tbade-Mabks  anb  Tbadi-Naiocs  (|  93*)— 

UnLAWTDI.    ColfPKTITIOH  —  DkCEFTIOH    01 

Public. 

In  an  action  to  enjoin  the  dcMng  of  acts  I 
alleged  to  have  been  designed  to  mislead  the 
pubUc  and  to  induce  the  belief  that  wire  glus 
prodaoed  by  defendant  was  that  of  coraplaio- 
ant  evideace  held  te  dMw  ma  attempt  by  de- 
fendant to  mislead  the  public  in  making  and 
marketing  a  similarly  appearing  glass. 

[Bid.  Note.— For  other  cases,  see  Trade-Matki 
and  Trade-Names,  Dec.  Dig.  f  93.*] 

Bill  by  the  Mississippi  Wire  Glass  Com- 
pany against  the  Continuous  Glass  Press 
Company  for  an  injunction.    Dismissed. 

Griggs  &  Harding,  for  complainant  B.  V. 
Llndabury  and  Mr.  Stoughton,  for  dtfendant 

STE\'ENS,  y.  C.  The  complainant  seeks 
to  obtain  an  Injunction  against  the  defend- 
ant to  restrain  It  first,  from  using  the  term 
"wire  glass"  in  connection  with  Its  mannfac- 
ture;  second,  from  using,  manufacturing,  or 
selling  glass  plates  with  wire  mesh  Imbed- 
ded therein  Identical  with  or  like  that  manu- 
factured and  sold  by  complainant:  third, 
from  doing  any  act  or  using  any  artifice  cal- 
culated to  induce  the  belief  that  any  glass 
plates  with  wire  mesh  Imbedded  therein,  and 
not  marketed  by  complainant  are  complain- 
ant's. 

Wire  glass  is  a  comparatively  new  product 
It  Is  useful,  because  it  prevents  the  glass  in 
which  It  Is  embedded  from  falling,  If  crack- 
ed, and  because  It  is  a  valuable  fire  retard- 
ant  Its  history,  so  far  as  this  country  is 
concerned,  Is  as  follows:  In  1891,  a  Mr.  For- 
rest showed  Frank  Shuman  a  small  sample 
of  wire  glass  having  a  hexagonal  mesh  about 
seven-eighths  of  an  inch  in  diameter  that  hnd 
been  found  in  a  condemned  express  package, 
and  asked  him  whether  he  could  get  up  a 
machine  for  making  this  kind  of  material  on 
a  large  scale.  He  made  and  patented  a  pro- 
cess for  so  doing.  "Everybody,"  says  Mr. 
Shuman  in  his  evidence,  "connected  with  the 
sample,  and  the  men  working  at  the  exi>eri- 
mental  works,  instinctively  called  it  'wire 
glass.' "  A  commercial  article  was  produced 
which,  Mr.  Shuman  says,  "was  practically 
the  same  In  form,  size,  and  shape  of  mesh"  as 
the  sample.  The  process  patents  for  its  iiiaun- 
facture  were  taken  out  In  1892.  In  that  year 
the  Wire  Glass  Company  and  the  Ameri- 
can Wire  Glass  Manufacturing  Company 
were  Incorporated  in  Pennsylvania  to  manu- 
facture the  article,  and  the  Shuman  patents^ 
were  transferred.  They  have  now  expired. 
In  1804,  the  complainant  the  Mississippi 
Wire  Glass  Company,  acquired  the  rights  of 
the  American  Wire  Glass  Manufacturing 
Company,  and  has  ever  since  been  engagred  in 
the   manufacture  ef   wire  glass.     Prior    to 


*F*r  sttaw  cases  SM  same  toptc  and  section  HUUBBR  In  Dec.  Die.  *  Am.  Dig.  Key  N*.  Serlea  *  Kep'r  indexes 


Digitized  by 


Google 


N.  J^        MISSISSIPPI  WIRE  GLASS  CO.  v.  CONTIKUOUS  aiiASS  PRESS  CO. 


875 


1901,  tkree  other  companies  began  to  manu- 
facture It,  bat  were  soon  absorbed  by  the 
complainant  In  June,  1901,  the  defendant 
company  was  Incorporated.  It  first  maaufac- 
tnred  a  wire  glass  which  It  called  'Sinusoi- 
dal,' on  acccont  of  the  peculiar  wariness  of 
the  wire.  The  wire  went  from  face  to  face 
of  the  glass,  aad  did  not  He  In  one  plane 
through  Its  center.  But  Its  manufacture  1* 
this  way  was,  according  to  Mr.  Cox,  Its  presi- 
dent, soon  abandoned,  because  of  a  change  la 
the  rules  of  the  National  Board  of  Under- 
writers; the  new  -rules  requiring  "the  plane 
of  the  wire  mesh  to  be  practically  midway  be- 
tweoi  the  two  surfaces  of  the  glass." 

The  glass  now  manufactured  by  defendant 
is  very  similar  to  that  manufactured  by  com- 
plainaBt.  It  has,  however,  two  distinguish- 
ing marks — the  so-called  ghost  maric,  made 
by  the  Introduction  of  the  wire  into  the  melt- 
ed glass,  and  the  cable  strand,  or  doable 
wire.  Inserted  for  the  purpose  of  identifica- 
tion, and  appearing  at  intervals  of  nine  Inch- 
es. Of  these,  the  latter  is  the  more  easily 
seen.  TTnless  pointed  out,  they  would  prob- 
ably not  be  remarked  by  the  ordinary  observ- 
er. As  distinguishing  marks,  they  enable  the 
expert,  be  he  manufacturer,  engineer,  or  ar- 
chitect, to  id«itify  the  manufacture. 

[1]  (1)  It  seems  to  me  plain  that  the  com- 
plainant has  no  property  right  In  the  name. 
It  Is  accurately  descriptive  of  the  article.  It 
has  been  its  name  in  this  country  ever  since  It 
was  made,  either  by  complainant  or  by  others, 
and  In  Germany  (draht  glass)  for  as  long  as 
or  longer  than  It  has  been  here.  But  It  Is 
said  that,  though  originally  descriptive,  It  has 
acquired  a  secondary  meaning;  that  it  means 
the  product  of  complailnant.  As  to  this,  I 
need  only  refer  to  what  was  said  in  Cellular 
Clothing  Co.  V.  Maxton  &  Murray  (1899)  A. 
C.  326.  There  the  effort  was  to  persuade  the 
House  of  Lords  that  the  word  "cellular,"  as 
applied  to  woven  underwear,  had  come  to  be 
understood  as  meaning  the  manufacture  of 
plaintiff.  After  referring  to  the  case  of  a 
fancy  name  which  is  capable  of  exclusive  ap- 
propriation. Lord  Shand  says:  "A  wholly 
different  principle  must  apply  In  the  case  of 
goods  which  are  sold  under  a  merely  de- 
scriptive name.  If  a  person  employing  a 
word  or  term  of  -well-known  signification  and 
in  ordinary  use,  though  he  is  not  able  to  ob- 
tain a  patent  for  his  manufacture,  and  al- 
though he  has  not  got  the  protection  of  a 
registered  trade-mark  for  the  goods  he  Is 
proposing  to  sell,  Is  yet  able  to  acquire  the 
rl^t  to  appropriate  a  word  or  term  In  ordi- 
nary use  la  the  EiDgltob  language  to  describe 
Ills  goods,  aad  to  shut  others  out  from  the 
use  of  this  descriptive  term,  he  would  really 
acqolM  a  right  much  more  valuable  than  ei- 
ther a  patent  or  a  trade-mark;  fM'  he  and 
his  successors  la  business  wonid  gain  the  ex- 
duslve  rlgbt,  not  for  a  limited  time,  as  la 
the  caw  ot  a  patent,  bat  for  all  time  com- 
big,  to  ase  the  word  as  applicable  to  goods 
which  othMB  may  be  desirous  of  manufactur- 
ing, aad  are  entitled  to  sell  and  manufacture 


as  well  as  he."  And  Lord  Davey  says: 
"There  are  two  observations  which  must  be 
made.  One  is  that  a  man  who  takes  upon 
himself  to  prove  that  words  which  are  merely 
descriptive  or  expressive  of  the  quality  of 
the  goods  have  acquired  the  secondary  sense 
to  which  I  have  referred  assumes  a  much 
greater  burden,  and.  Indeed,  a  burden  which 
It  ia  not  Impossible,  but  at  the  same  time  ex- 
tremely difficult,  to  discharge,  a  much  great- 
er burden,  than  that  of  a  man  who  under- 
takes to  prove  the  same  thing  of  a  word  not 
significant  and  not  descriptive,  but  which  has 
been  compendiously  called,  a  fancy'  word. 
The  other*obaervatlon  which  occurs  to  me  Is 
this:  That  where  a  man  produces  or  Invents, 
if  you  please,  a  new  article  and  attaches  a 
descriptive  name  to  It — a  name  which,  as  the 
article  has  not  been  produced  before,  has  of 
course  not  been  used  in  connection  with  the 
article — and  secures  for  himself,  either  the 
legal  monopoly  or  a  monopoly  in  fact  of  the  ' 
sale  of  that  article  for  a  certain  time,  the 
evidence  of  persons  who  come  forward  and 
say  that  the  name  In  question  suggests  to 
their  minds  and  Is  associated  by  them  with 
the  plaintiff's  goods  alone  la  of  a  very  slen- 
der character,  for  the  simple  reason  that  the 
plaintiff  was  the  only  maker  of  the  goods 
during  the  time  that  the  monopoly  lasted, 
and  therefore  there  was  nothing  to  compare 
with  it,  and  anybody  who  wanted  the  goods 
had  no  shop  to  go  to,  or  no  merchant  or  man- 
ufacturer to  resort  to,  except  the  plaintiff." 
These  observations  are  directly  applicable  to 
the  case  in  hand.  The  article  "wire  glass" 
was  necessarily  understood  to  be  of  com- 
plainant's manufacture  while  it  alone  manu- 
factured It  But  competitors  soon  appeared 
and  called  their  product  wire  glass,  and  sold 
it  under  that  name.  Aside  from  the  dlBiculty 
on  the  score  of  time,  the  evidence  falls  to 
convince  me  that  It  has  been  generally  used 
to  denote  complainant's  product  In  contra- 
distinction to  the  product  of  others. 

[2]  (2)  Complainant's  next  contention  is 
that,  while  it  has  no  exclusive  right  to  manu- 
facture wire  glass,  It  has  the  right  to  enjoin 
defendant  from  manufacturing  glass  with  a 
mesh  similar  to  or  Identical  with  complain- 
ant's; in  other  words,  that  defendant  cannot 
put  into  its  glass  a  wire  mesh  of  the  same 
form,  size,  and  thickness  of  wire  as  com- 
plainant puts  into  Its.  As  I  have  already 
said,  the  meah  used  by  complainant  was  not 
original  with  it  It  was  copied  from  a  sample 
found  in  a  condemned  express  package.  If 
complainant's  contentioi}  be  sound,  then,  al- 
though it  ha;3  no  patent  and  could  not  obtain 
one,  it  has  the  right  for  all  time  exclusively 
to  manufacture  the  article  in  a  form  which 
has  been  used  before,  and  which  U  only 
copied— a  much  more  valuable  monopoly  than 
that  which  aay  patent  could  have  given  it. 
It  is  obviously  not  the  law  that  different 
manufacturers  may  not  manufacture  the  same 
anpatented  article  in  competition. 

[3]  We  come  then  to  the  last  contention, 
viz.,  that  defendant  is  using  artifice  to  induce 
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the  public  to  bellere  that  fta  goods  are  com- 
plainant's, and  that  it  Is  endeavoring  to  pass 
oflT  Its  goods  aa  such.  The  mere  fact  that 
defendant  makes  and  sells  a  similar  article 
and  calls  it  wire  glass  is  not,  of  itself,  eri- 
dence  of  snch  an  endeavor.  I  fall  to  find  any 
proof  of  what  may  be  called  "onneceaaary 
imitation";  imitation  designed  to  mislead. 
The  eirldmce  shows  that  variations  In  the 
form  and  appearance  of  the  product  must  be 
slight,  If  a  merchantable  article  la  to  be  man- 
ufactured at  all.  The  rules  of  the  National 
Board  of  Fire  Underwriters  make  this  very 
clear. 

Rule  b,  as  found  In  the  edition  of  1901, 
reads  as  follows :  "No  glass  shall  be  accept- 
ed of  less  thickness  than  one-Quarter  of  an 
Inch  (full)  if  rough  plate,  ribbed  or  figured," 
eta  Rule  c.  "No  glass  shall  be  accepted  with 
mesh  larger  tha9  one  Inch  and  with  such 
mesh,  no  wire  of  smaller  size  than  No.  22  R. 
&  S.  wire  gauge  shall  be  used."  In  the  edi- 
tion of  1906,  rule  c  was  altered.  The  maxi- 
mum size  of  mesh  was  changed  from  one  to 
seven-eighths  of  an  inch,  and  the  size  of  wire 
to  "nothing  smaller  than  24  B.  &  S.  gauge," 
Instead  of  22  B.  &  S.  gauge.  In  other  words, 
permission  was  given  to  use  a  wire  whose 
gauge  was  very  slightly  and  to  the  ordinary 
observer  Imperceptibly  smaller  than  was  pre- 
scribed before. 

The  evidence  would  Indicate  that  the  hexag- 
onal shape  has,  in  this  country  at  least,  been 
found  to  be  the  best  in  practice.  Mr.  Cox 
says  that  it  tends  to  keep  its  shape,  and  that 
the  optical  effect  of  It  Is  better.  Be  this  as 
it  may,  the  hexagonal  shape  is  that  of  the 
original  sample,  and  the  complainant  has  no 
exclusive  property  in  it 

Now,  as  the  glass  Is  sold  largely,  if  not 
principally,  as  a  fire  retardant,  it  is  obvious 
that  If  It  is  to  be  put  upon  the  market  com- 
pliance with  the  rules  of  the  underwriters  is 
of  the  first  Importence,  for  It  means  reduced 
Insurance  rates  to  the  consumer.  'According 
to  these  rules,  the  glass  must  be  at  least 
one-quarter  of  an  inch  thick.  No  manufac- 
turer is  likely  to  waste  material  in  making  It 
thicker.  If  he  to  not  obliged  to.  Then  the 
mesh  must  be  of  no  greater  diameter  than 
■«veh-elghths  of  an  inch  and  no  smaller  than 
gang*  24  B.  &  S.  If  the  mannfactnrer  would 
compete  successfully  with  hto  rival,  he  is 
not  willingly  going  to  use  a  wire  thicker  and 
harder  to  cut  or  a  mesh  snutUer  than  the 
laboratory  experlmente  conducted  by  the  un- 
derwriters have  shown  to  answer  the  pur- 
pose. If  this  be  coi^oeded,  and  S  the  hexag- 
onal abKpe  may  be  used,  then, the  limit  of 
variation  to  very  small  indeed.  It  would  be 
hardly  nbtioeable  by  the  ordinary  observer. 
In  thto  aspect  of  the  eaae,  it  to  like  that  of 
two  manufacturers  selling  in  competition  the 
suae  pndnct,  be  It  glass,  doth,  or  other 
staple  article. 

The    correspondence    with    the    Wickwire 


Bros.,  so  largely  relied  upon,  to  capable  of  a 
twofold  construction.  These  gentlemen  are 
manufacturers  of  wire  mesh,  and  they  sup- 
"pUed  the  complainant  with  It  They  also,  in 
the  beginning,  supplied  defendants  with  It, 
making  for  them  a  slightly  thicker  wire.  Aft- 
er a  while,  Hr.  Cox  wrote  for  a  thinner  wire 
(No.  24.  Washburn  &  Moen  gauge)  "exactly 
the  same  mesh  as  the  Mississippi  Co.  uses." 
Now  Cox  may  have  written  this  with  Intent 
to  imitate,  or  with  Intent  merely  to  charac- 
terize and  explain.  He  says  it  was  with  the 
latter  Intent;  that  he  had  found  that  the 
Jobbers  were  complaining  that  hto  glass  was 
harder  to  cut;  and  that,  there  having  arisen 
between  himself  and  the  Wickwire  Bros,  a 
mtounderstandUg  as  to  what  was  meant  by 
the  appeUatlon  "24  B.  &  SV  he  wanted  to 
make  hto  meaning  perfectly  clear.  Now,  I 
take  it,  that  if  he  had  the  right  to  use  the 
wire  at  all  he  had  the  right  to  characterize 
it  In  terms  that  were  unmtotakable.  If  any- 
thing was  going  to  deceive  the  public,  it  was 
the  wire  Itself,  after  It  was  pot  Into  the  glass, 
not  the  description  of  it,  intended  only  for 
its  maker.  If  It  was  Uwful  for  defendant  to 
use  that  kind  of  mesh,  I  am  at  a  loss  to  un- 
derstand how  the  order  bo  given  could,  in 
the  words  of  the  prayer  for  Injunction,  be 
regarded  as  an  artifice  calcuUted  to  Induce 
in  the  public  the  belief  that  defendant's  glass 
was  of  complainant's  manufacture.  The  case 
comes  down  to  thto:  Could  defendant  law- 
fully use  hexagonal  wire  mesh  of  the  gauge 
24  B.  &  S.?  If  it  could,  it  cannot  be  held 
that  it  was  Intending  a  fraud,  when  It  de- 
scribed it  as  It  did  to  the  Wickwire  Bros. 

Has  the  defendant,  then,  having  the  legal 
right  to  make  the  wire  glass,  put  it  upon  the 
market  under  false  colors?  There  to  no  proof 
that  it  has.  It  labels  each  sheet  with  Its  own' 
name,  in  the  ordinary  way,  and  It  dtotln- 
gulshes  It  further  by  the  ghost  mark  and  by 
the  cable  strand  Inserted  every  nine  Inches — 
a  method  of  differentiation  acceptable  to  and 
accepted  by  the  board  of  underwriters.  There 
is  some  evidence  that  Jobbers  have  occasion- 
ally substituted  defendant's  glass  for  com- 
plainant's, but  the  proof  does  not  show  tbat 
this  kind  of  practice  -has  been  sanctioned  or 
encouraged  by  defendant. 

I  think  the  biU  should  b*  dismissed,  with 
costa. 


DOGGB?rT  r.  TATHAM.      • 

(Court  of  Appeals  of  Blaryland.    June  23. 
Ifill.) 

1.  WriNEBSKs  (I  2G8*)— Befbkssirs  Mricobt. 
A  witness  cannot  test^  from  books  or 
memoranda  which  are  not  books  of  original  en- 
try, nor  made  under  the  witness'  direction  or 
supervision,  but  by  tderks  not  shown  to  be 
dead  or  unvbtainable. 

TEd.  Note.— For  otter  cases,   see  Witai 
Cent  Dig.  If  698,  896;   Dec.  Dig.  |  SSS.*] 
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2.  DKPOsinoifB    <i    66*)  —  ExAiaitATioN    oy 

WlTKBSS— ObOTEOTIONS— liEADlRO  QuKSTIOItB 

— NKCR88ITT  at  Objection. 

The  rale  that  an  objection  fo  a  question 
•s  leadinjr  must  be  made  at  the  time  to  give 
the  examiner  opportonit;  to  reframe  the  ques- 
tion cannot  be  dispensed  with  in  talcing  depo- 
sitiona  in  another  state,  on  the  ground  that 
defendant  was  not  represented  when  plaintiff 
took  the  depositions  because  of  the  expense  of 
being  represented. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  I  66.*] 

8.  Appeai.  and   Ebxob  (i  1060*)— Habiii.isb 

EBBOB— IHHATEBIAI.  EVIDBNCIi. 

While  the  admission  of  immaterial  evi- 
dence is  onfortnnate,  as  having  a  tendency  to 
confoBe  the  issnea  in  the  minds  of  the  Jniy, 
it  will  not  be  ground  for  reversal  where  it  la 
not  apparent  that  any  injury  lefulted  there- 
from, especially  as  much  latitude  must  be  al- 
lowed to  the  discretion  of  the  trial  court  as 
to  the  materiality  of  the  evidence  sought  to  be 
elicited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4168-4160;  Dec.  Dig.  i 
lOCO.*] 

4b  PiXADiNo   9  882*)— Pboot— Obnxbai.   Is- 
ms. 

Under  a  plea  of  the  general  iaaoe  in  as- 
■nmpsit  upon  common  counts  for  the  value  of 
Boapstone  sold  to  defendant,  defendant  could 
give  evidence,  by  way  of  recoupment,  of  any 
damage  snatained  bv  any  breach  of  plaintiiTs 
contract  to  deliver  the  stone. 

[Ed.  Note.— Far  other  cases,  see  Pleading, 
Cent  Dig.  {{  1280-1294;   Dec.  Dig.  f  382.*] 

S.  TBIAI.  ({    139*)— JlTBT  QlTXSTION. 

If  there  is  any  evidence,  however  slight, 
npon  the  material  questions  involved,  the  court 
anonld  not  withdraw  the  case  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  382,  888,  388-^1;   Dee.  Dig.  |  189.*] 

9.  Sales    (|   161*)  —  Rbjsotion    ot   Cabb  — 
Place. 

A  Durciiaser  is  bound  to  accept  or  reject 
the  goooB  at  the  place  of  delivery  f.  o.  b. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  377-380;    Dec.  Dig.  i  161.*] 

7.  TBIAL    (I    190*)  — iHSTBUCnoNB— SUBIUT- 
TINO  QtTESTIONB  OT   LAW. 

An  instruction  in  assumpsit  for  goods  sold 
and  delivered  under  contract,  autliorizing  re- 
coupment by  defendant,  provided  the  jury 
found  that  'defendant  was  not  in  fault  under 
the  contract"  was  erroneous  as  submitting  to 
tlie  jury  not  onlv  what  constituted  the  con- 
tract but  also  what  its  proiier  interpretation 
was,  which  were  for  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  467-170;    Dec.  Dig.  |  199.*] 

8.  Tbial  (I  141*)— QtiBsnoNS  iob  Jtrnr— Ad- 
HiTiBD  Facts. 

An  asserted  right  of  recoupment  for  breach 
of  contract  by  defendant  in  assumpsit  for  goods 
■old  and  delivered  neoesaariiy  admitted  defend- 
ant's breach  of  the  contract,  malting  it  error 
to  submit  that  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^  S  386;    Dec.  Dig.  {  141.*] 

9.  Tbial   (|  242*)— iNBTBTjcnoNa— Miblxad- 

INO  iNBTBUCnONB. 

An  instruction  in  assumpsit  on  the  com- 
mon ooimts  for  goods  sold,  .in  which  defendant 
■ooght  to  recoup  for  breach  of  contract,  was 
misleading  where  it  submitted  as  a  question 
of    fact    whether    defendant    had    itself    also 


breached   the  contract,  wheiB  its  breach  had 
been  admitted  by  the  attempt  at  recoupment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  660-676;    Dec.  Dig.  |  242.*] 

Appeal  from  Baltimore  City  Oonrt;  Tbos. 
Ireland  Elliott,  Judge. 

Assumpsit  by  Charles  Tatham,  assignee  of 
the  Patapsco  Stone  Company,  against  Hilton 
J.  Doggett.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BRISCOE,  BURKE,  PATTISON,  UBNER, 
and  STOCKBRIDGE,  JJ. 

Joseph  N.  niman,  for  appellant  J.  Royal) 
Tlppett,  for  appellee. 

STOCKBRIDGE,  J.  The  facts  out  of 
which  this  litigation  arises  are  comparative- 
ly simple.  On  the  14th  of  April,  1906,  the 
Patapsco  Stone  Company,  a  corporation  or- 
ganized under  the  laws  of  New  Jersey,  en- 
tered into  a  contract  with  Hilton  J.  Doggett 
to  famish  for  his  account  to  customers  to 
be  secured  by  blm  refuse  or  powdered  soap- 
stone  to  the  extent  of  at  least  500  tons  every 
three  months,  the  same  to  be  delivered  f .  o.  b. 
car  at  MarriottsvUle,  at  a  stipulated  sum  per 
ton,  and  by  a  letter  dated  May  22,  1906,  to 
furnish  crude  soapstone  in  bulk  f.  o.  b.  cars 
MarriottsvUle,  at  a  different  price.  On  the 
2l8t  of  Jmie  the  defendant  notified  the  stone 
company  that  be  had  orders  for  2,865  tons 
to  be  shipped  during  the  ensuing  12  months, 
and  by  letter  dated  June  27tb  the  stone  com- 
pany advlBed  the  defendant  that  they  would 
midertake  to  fill  orders  for  the  amount  so 
named  by  blm.  The  contract  t)etween  the 
parties  contained  this  stipulation:  That  "the 
party  of  the  first  part  (the  stone  company) 
shall  ship  all  the  refuse  or  powdered  soap- 
stone  produced  by  It  that  the  party  of  the 
second  part  can  find  customers  for  up  to  the 
limit  of  Its  operations,  except  in  case  of  loss 
or  damage  by  fire  or  water,  accidents  or  un- 
avoidable delays  beyond  the  control  of  the 
party  of  the  first  part,  and  also  except  in 
case  the  said  party  of  the  first  part  should 
for  any  reason  cease  operations."  The  de- 
fendant appears  from  time  to  time  to  have 
sent  in  orders  to  the  stone  company,  and  the 
same  were  shipped  by  the  company  up  until 
August,  1906,  when  by  reason  of  a  freshet 
a  landslide  took  place  at  the  quarry  of  the 
company,  and  they  ceased  to  make  further 
deliveries,  although  they  do  not  seem  as  late 
as  the  month  of  September  of  that  year  to 
have  abandoned  the  idea  of  carrying  on 
business,  and  from  that  account  filed  with 
the  declaration  shipments  appear  to  have 
been  made  as  late  as  August  Slst  and  Sep- 
tember 3d.  The  present  suit  is  brought  by 
the  assignee  of  the  stone  company  against 
the  defendant  to  recover  for  certain  stone, 
tx>th  crude  and  powdered,  alleged  to  have 
been  delivered  npon  the  plaintiff's  order,  and 
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not  paid  for.  Tbe  salt  Is  tn  the  form  of  an 
action  of  assumpsit  upon  the  common  counts, 
and  not  in  covenant  upon  the  sealed  con- 
tract between  the  parties.  To  this  the  de- 
fendant filed  general  issue  pleas,  and  the 
case  came  up  for  trial  before  a  Jury.  The 
record  presents  18  bills  of  exception,  of  which 
the  last  is  to  the  action  of  tbe  court  upon 
the  prayers,  and  the  others  to  various  rul- 
ings of  tbe  court  upon  tbe  evidence. 

[1]  The  bills  of  exception  numbered,  re- 
spectively, 1,  2,  8,  8,  9,  10,  11,  13,  14,  16, 
and  16,  may  all  be  grouped  together.  In 
«ach  Instance  they  are  founded  upon  rulings 
by  the  trial  court  on  objections  to  the  testi- 
mony given  by  one  or  another  of  the  witness- 
es from  books  or  memoranda,  or  motions  to 
strike  out  such  evidence,  when  such  books 
or  memoranda  were  not  shown  to  have  been 
books  of  original  entry,  or  to  have  been  made 
under  the  direction  or  snpervislon  of  the 
witness  who  was  testifying,  bnt,  on  the 
contrary,  to  have  been  made  by  clerks  who 
were  not  shown  to  be  either  dead  or  unob- 
tainable. With  regard  to  testimony  of  this 
character,  the  rule  has  been  repeatedly  laid 
down  by  this  court  that  such  evidence  is  not 
admissible,  and  that  Its  admission  constitutes 
reversible  error.  Green  v.  Caulk,  16  Md.  556; 
Thomas  V.  Price,  30  Md.  4S3;  Bullock  v. 
Hunter,  44  Md.  416;  Heiskell  v.  Rollins,  82 
Md.  14,  33  Atl.  263,  51  Am.  St.  Rep.  455; 
Richardson  v.  Anderson,  109  Md.  641,  72 
Atl.  485,  25  L.  R.  A.  (N.  S.)  393;  Hoogewerff 
V.  Flack,  101  Md.  382,  61  Atl.  184.  The  brief 
with  regard  to  the  first  three  bills  of  excep- 
tion of  the  appellee  contains  the  statement 
that,  after  having  been  admitted,  the  lower 
court  consequently  struck  out  the  objection- 
able evidence,  but  the  record  does  not  clearly 
bear  out  this  statement,  and,  even  if  such 
were  the  fact,  the  evidence  admitted  and 
which  formed  the  ground  of  the  other  excep- 
tions named  was  Improperly  before  the  Jury. 

[2]  The  fourth  exception  raises  a  question 
with  regard  to  which  there  is  no  exact  ad- 
judication in  this  state.  The  evidence  of 
Charles  A.  Williams  was  being  taken  in  Vir- 
ginia under  the  provisions  of  section  16  of 
article  35  of  the  Code  of  Public  General 
Laws.  The  plaintiff  was  represented  at  the 
taking  of  this  evidence,  but  the  defendant 
was  not,  and  on  the  reading  of  the  deposition 
the  fifteenth  question  was  objected  to  upon 
the  ground  that  it  was  leading,  though  no 
such  objection  appears  to  have  been  made 
or  noted  at  the  time  when  the  testimony  was 
taken.  On  behalf  of  the  defendant.  It  is 
urged  that  he  was  entitled  to  the  hearing 
to  object  to  the  question  on  the  ground  of 
its  leading  character,  and  that  It  was  his 
first  opportunity  to  object  because  of  the 
expense  to  which  the  defendant  would  be 
subjected  if  compelled  to  be  represented  by 
counsel  at  the  taking  of  foreign  depositions. 
With  this  contention  this  court  cannot  agree. 
It  has  long  been  the  recognized  rule  in  this 
state  that,  where  a  question  was  supposed 


to  be  objectionable  upon  this  groand,  the  ob- 
jection and  the  reason  for  it  must  be  noted 
at  the  time,  in  order  to  afford  the  party 
propounding  the  question  an  opportunity  to 
reframe  it  in  such  form  that  it  would  not  be 
open  to  this  objection.  The  rule  is  a  most 
salutary  and  wise  one  If  any  regard  is  to 
be  had  for  the  rules  of  evidence,  and  the 
mere  question  of  convenience  or  expense  to 
a  party  litigant  cannot  be  permitted  to  out 
weigh  the  enforcement  of  the  general  rule 
The  action  of  ttie  lower  court  In  this  regard 
was  therefore  entirely  correct 

The  fifth  exception  is  based  npon  the  sup- 
posed leading  character  of  a  question  pro- 
pounded l>y  the  trial  court  to  a  witness  un- 
der examination,  and  no  error  Is  perceived 
in  the  ruling  of  the  court  with  regard  to  this 
exception. 

[S]  The  sixth  and  seventh  exceptions  were 
taken  from  the  action  of  tbe  court  in  sus- 
taining an  objection  to  a  question  asked  of 
the  witness,  Tatham,  as  to  the  difference  be- 
tween crude  stone  and  powdered  stone,  and 
to  the  admission  in  evidence  of  a  letter  re- 
lating to  the  payments  which  bad  been  made 
by  the  defendant  for  certain  of  the  goods 
shipped  upon  his  order.  In  both  Instances 
tbe  evidence  offered  was  immaterial  to  any 
issue  presented  in  the  case;  and  while  the 
practice  of  admitting  immaterial  evidence  is 
unfortunate,  since  it  tends  to  confuse  the 
minds  of  the  Jury  as  to  the  real  issues,  it  Is 
not  apparent  that  any  injury  resulted  from 
the  rulings  of  the  court  npon  which  these 
exceptions  were  based,  and  considerable  lati- 
tude must  always  be  allowed  to  the  discre- 
tion of  a  trial  court  as  to  tbe  materiality  of 
tbe  evidence  sought  to  be  elicited. 

The  twelfth  and  seventeenth  exceptions 
both  relate  to  the  same  aspect  of  the  case, 
since  they  deal  with  the  effect  produced  by 
the  failure  of  the  plaintiff  to  make  shipments 
of  certain  of  the  goods  ordered  by  the  de- 
fendant. It  seems  to  have  been  the  theory 
of  the  defendant  that  from  the  amount  claim- 
ed to  be  due  by  him  to  the  plaintiff  he  was 
entitled  to  recoup  for  losses  sustained  by  him 
as  the  result  of  the  nonshipment  by  the 
plaintiff  of  goods  which  he  had  ordered. 
He  was  relying  upon  his  contract  made  with 
the  company.  From  bis  point  of  view  that 
contract  had  been  broken  by  the  failure  of 
the  company  to  make  its  deliveries  upon  hLs 
orders  as  therein  provided,  and  that  as  tbe 
result  of  this  violation  of  the  contract  he 
was  entitled  as  against  any  moneys  due  by 
him  to  the  stone  company  for  goods  delivered 
to  offset  the  damages  suffered  by  him  as  tbe 
result  of  such  failure. 

[4]  No  claim  of  set-off  appears  to  have 
been  filed,  nor  could  one  have  been  properly 
filed  in  the  condition  In  which  the  case  came 
to  trial;  but,  under  the  general  issue  plea, 
the  defendant  was  imdoubtedly  entitled  to 
give  evidence  tending  to  show  injury  suffered 
upon  which  to  found  a  claim  of  recoupment 
which  was  proper  to  be  considered  by  the 
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Jury,  and  tlie  effect  of  tbe  ruling  of  the 
court  In  excluding  this  evidence  was  to  deny 
to  the  defendant  the  opportunity  to  place 
before  the  jury  the  evidoace  upon  which 
be  must  rely  for  this  claim.  This  was  clear- 
ly reversible  error.  Poe  on  Pleading,  f  616; 
Abbott  v.  Oatch,  13  Md.  315,  71  Am.  Dec. 
635;    Warfleld  v.  Booth,  33  Md.  63. 

At  the  conclusion  of  the  evidence  the  plain- 
tiff offered  two,  and  tbe  defendant  four, 
prayers,  of  which  the  trial  court  granted 
both  prayers  of  the  plaintiff,  modified  the 
first  prayer  of  the  defendant,  and  granted  It 
In  a  modified  form,  and  refused  the  defend- 
ant's second  third,  and  fourth  prayers. 

[I]  We  do  not  perceive  any  error  upon  the 
part  of  the  trial  court  in  its  ruling  upon  the 
last  three  prayers  of  tbe  defendant,  which 
songht  to  tnke  the  ease  from  tbe  Jury  upon 
the  ground  of  failure  of  evidence,  for  there 
was  undoubtedly  some  evidence  properly  be- 
fore them  upon  the  points  In  those  prayers 
referred  to;  and  where  there  is  any  evi- 
dence, no  matter  how  slight,  the  court  will 
never  sanction  the  withdrawal  of  the  case 
from  the  Jury. 

(I]  To  the  plaintiff's  first  prayer  the  de- 
fendant does  not  seem  to  make  any  serious 
objection;  and  tbe  second  prayer  of  tbe 
plaintiff  instructed  the  jury  that  under  "tbe 
UDdispnted  evidence  in  this  case  the  goods 
purchased  by  the  defendant  from  tbe  plain- 
tiff were  to  be  delivered  f.  o.  b.  at  Marrlotts- 
rllle,  Md.,  and  that  under  the  law  the  de- 
fendant was  required  to  accept  or  reject  all 
goods  purchased  by  him  from  tbe  plaintiff 
at  that  place."  This  has  been  expressly 
stated  to  be  the  law  of  this  state  as  late  as 
the  case  of  Lawder  v.  Mackie  Grocery  Co., 
97  Md.  1,  54  AU.  634,  62  L.  R.  A.  795,  and 
Am.  Syrup  Co.  v.  Roberts,  112  Md.  18,  76 
Atl.  5S9.  and  no  sufficient  reason  appears 
why  a  departure  should  be  made  from  tbe 
rule  there  laid  down. 

The  defendant's  first  prayer  was  as  fol- 
lows: "If  the  Jury  find  from  the  evidence 
that  the  plaintiff's  claim  Is  for  the  purchase 
price  of  certain  lots  of  powdered  and  un- 
ground  refuse  soapstone  bought  by  the  de- 
fendant from  the  plaintiff's  assignor  and  de- 
livered by  the  platntlfTs  assignor  to  the  de- 
fendant, and  if  tbe  Jury  shall  further  find 
that  tbe  said  stone  was  purchased  by  the  de- 
fendant nnder  and  by  virtue  of  the  terms  of 
a  certain  written  sealed  agreement  between 
tbe  defendant  and  the  plaintlfTs  assignor 
dated  April  14,  1906,  as  modified  by  a  sub- 
sequent agreement  fixing,  tbe  price  of  nn- 
ground  refuse  soapstone,  and  adopting  with 
reference  thereto  the  other  terms  of  said 
sealed  agreement  of  April  14,  1906,  and  if 
tbe  Jury  shall  further  find  that  the  defend- 
ant in  pursuance  of  said  sealed  agreement 
as  modified  notified  tbe  plaintiff's  assignor 
by  letter  dated  June  21,  1906,  that  he  had 
booked  contracts  to  the  amount  of  2,866  tons 


of  said  soapstone  to  be  shipped  as  wanted 
during  the  next  succeeding  twelve  months, 
and  that  the  plalntlfTs  assignor  had  accepted 
said  order  and  agreed  to  furnish  the  said 
soapstone,  and  If  the  Jury  shall  further  find 
that  the  plaintiff's  assignor  failed  or  refused 
to  perform  Its  agreement  'in  tbe  premises  to 
the  loss  and  damage  of  tbe  defendant,  that 
then  the  defendant  Is  entitled  to  offset  or 
recoup  against  the  plalntUTs  claim  such  sum, 
If  any,  as  the  Jury  may  find  the  defendant 
lost  by  reason  of  such  failure  to  perform 
by  the  plalntlfTs  assignor." 

[7]  This  was  modified  by  the  court  by  tbe 
addition  of  tbe  words,  "provided,  however, 
that  the  Jury  must  also  find  that  tbe  defend- 
ant was  not  in  fault  under  said  contract" 
This  addition  to  the  prayer  was  unfortunate, 
because  it  submitted  to  the  Jury,  not  only 
to  find  what  constituted  tbe  contract,  but 
what  the  proper  interpretation  of  that  con- 
tract was,  and  the  Interpretation  of  a  con- 
tract is  always  a  matter  of  law  to  be  ruled 
npon.by  the  court 

[I]  It  also  submitted  to  tbe  Jury  the  find- 
ing of  whether  or  not  there  had  been  a 
breach  of  tbe  contract  when  by  the  very  na- 
ture of  tbe  defendant's  case  the  breach  was 
admitted  since  the  defense  was  the  right  to 
recoup,  and  without  a  breach  of  the  contract 
there  could  be  no  claim  for  recoupment. 

[I]  The  prayer  In  the  form  in  which  grant- 
ed, therefore,  was  calculated  to  confuse  and 
mislead  the  Jury,  while  It  submitted  to  them 
questions  for  their  determination  which  it 
was  proper  should  have  been  passed  upon  by 
the  court.  Roberts  v.  Bonaparte,  73  Md.  191, 
20  Aa  918,  10  L.  R.  A.  689. 

For  the  reasons  indicated,  the  Judgment 
below  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial,  costs  to  be  paid  by 
tbe  appellee. 

Judgment  reversed  and  new  trial  awarded. 
Costs  to  appellant 


WILMER  V.  EPSTEIN  et  aL 

(Court  of  Appeals  of  Maryland.     June  23, 
1911.) 

1.  JuDQiniNT    (I    17*)  —  Judgment  in   Pb»- 

BONAM — JtTRISDICTION    OP    PERSON. 

Jurisdiction  of  defendant's  person  must  be 
acquired  by  personal  service  of  process  or  by  bis 
voluntary  appearance,  before  a  valid  judgment 
in  personam  can  be  rendered  against  bim. 

[Ed.    Note. — For   other  cases,   see  Judgment 
Cent  Dig.  {{  25-33;   Dec.  Dig.  {  17.*] 

2.  Qabnishment  ({  95*)— Pbockbs— Sbbvick— 

JUBISDICTION    OF    PEBSON. 

Code  Pub.  Gen.  Laws  1904,  art  75,  }  166, 
permits  constructive  or  substituted  service  only 
where  direct  personal  service  is  prevented  by 
threats,  etc.,  or  the  person  to  be  served  ia  within 
a  fortified  place.  Article  9,  §i  11,  29,  require 
the  writ  in  garnishment  proceedings  to  contain 
a  clause,  commandini;  the  officer  executing  it  to 
make  known  to  each  person,  in  whose  hands 
the  chattels  attached  are,  to  appear  on  the  re- 
turn to  show  cause  why  such  chattels  shall  not 
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be  condemned  and  execution  bad.  Held,  that 
the  court  bad  no  power  to  render  jadement  of 
condemnation  against  a  garnishee,  where  the 
only  service  was  upon  an  agent  or  employ^  of 
the  firm  to  be  garnished. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  IS  181-188;  Dec.  Dig.  {  96.*] 

3.  JUDOMSNT   Q    16*)— JUBISDICTIOn    Of   PKB- 

SON — EiFFEOi  or  Absence. 

A  judgment  in  personam  ia  wholly  Toid,  if 
no  lunsdiction  of  defendant's  person  is  ac- 
quired. 

[Ekl.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |S  22,  24;   Dec.  Dig.  {  16.*] 

4.  JUDOHENI    (I    419*)— EkiDITABLB    RSUBT— 

Want  of  Jtjbisdiction- Want  of  Sxbtick. 
Equity  will  restrain  the  enforcement  of  a 
personal  judgment,  void  for  want  of  jurisdiction 
of  defendanrs  person  because  of  want  of  per- 
sonal service,  even  though  he  knew  that  the  ac- 
tion was  pending  against  him,  so  that  where  a 
garnishee  was  not  perBonally  served,  so  as  to 
give  jurisdiction,  and  the  attaching  creditor 
was  not  entitled  to  a  judgment  against  him,  even 
if  be  had  l>een  served,  because  he  did  not  hold 
any  of  the  debtor's  funds  which  were  not  ex- 
empt of  which  the  attaching  creditor  was  in- 
formed by  the  garnishee's  agent  equity^  will  en- 
join the  enforcement  of  an  ex  parte  judgment 
against  the  garnishee. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |  794;   Dec.  Dig.  i  419.*] 

B.  Exemptions    ({    48*)  —  Gabnishuxrt  — 

Amount  Dxte  Dkbtob. 

Under  Code  Pub.  Gen.  Laws  1904,  art  9, 
I  83,  providing  that  wages  or  hire  not  actually 
due  shall  not  be  attachable,  and  that  $100  of 
such  wages  shall  always  be  exempt  from  at- 
tachment by  any  process  whatever,  an  attach- 
ing creditor  was  not  entitled  to  a  judgment 
against  the  garnishee  for  any  amount  where 
the  only  wages  due  from  the  garnishee  to  the 
debtor  was  |13. 

[EM.  Note. — For  other  cases,  see  Ehcemptions, 
Gent  Dig.  U  84-72;   Dec  Dig.  {  48.*] 

6.  Judgment   (f   456*)— E^iuitablk  Relief— 

Pboceedings — Time  to  Sue. 

A  letter  from  the  attaching  creditor,  claim- 
ing under  a  void  judgment  of  condemnation,  to 
the  garnishee,  referring  to  the  judgment  against 
the  garnishee,  and  stating  that  the  time  for 
appeal  had  expired,  and  requesting  payment 
without  delay,  showed  that  the  attaching  cred- 
itor contemplated  enforcing  the  judgment,  so  as 
to  entitle  the  garnishee  to  sue  to  restrain  its 
enforcement  without  waiting  until  his  property 
was  levied  upon. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec  Dig.  S  456.*] 

Appeal  from  Circalt  Court  of  Baltimore 
City;   Alfred  S.  NUea,  Judge. 

Suit  by  Jacob  Epstein  and  others  against 
lidwln  M.  Wilmer.  From  a  decree  for  com- 
plainants, defendant  appeals.  Affirmed,  and 
cause  remanded. 

Argued  before  BOTD,  C.  J.,  and  BBIS- 
COB,  PBARCE,  BURKE,  PATTI^iON,  UR- 
NBR,  and  8TOCKBBIDGB,  JJ. 

David  Ash,  for  appellant  Martin  Ldi- 
mayer,  for  appellees. 

URNER,  J.  The  object  of  this  suit  is  to  re- 
strain the  enforcement  of  a  judgment  alleged 
to  be  void  for  want  of  jurisdiction.  It  Is 
stated  In  tbe  bill  of  complaint  filed  by  the 
appellees  In  the  court  below  that  they  are 


copartners,  trading  aa  Baltimore  Bargain 
House,  Jacob  Epstein,  proprietor;  that  a 
certain  John  O'Grady  was,  in  the  year  1910, 
and  still  remains.  In  their  employ,  at  a  sal- 
ary of  |13  per  week,  as  packer  In  their  mil- 
linery department;  that  his  wages  Were  al- 
ways paid  him  weekly  and  never  accumulat- 
ed, and  tbey  at  no  time  owed  blm  for  more 
than  one  week's  services;  that  on  or  about 
August  2,  1910,  they  received  a  letter  from 
the  defendant.  In  which  he  claimed  that  on 
February  17,  1910,  a  judgment  of  condemna- 
tion was  rendered  in  his  favor  against  the 
complainants  as  garnishees  of  O'Grady  for 
the  sum  of  $58.39,  with  interest  and  costs, 
by  a  designated  justice  of  the  peace  of  Bal- 
timore city;  that  this  was  the  first  Intima- 
tion or  notice  tbey  had  of  the  existence  of 
the  judgment;  that  they  were  never  sum- 
moned in  the  case  in  which  It  was  rendered, 
and  the  attachment  was  never  laid  in  their 
bands;  and  that  the  judgment  was  not  re- 
corded and  notice  given  them  of  its  entry  an- 
tll  the  time  for  appeal  had  expired.  The  bill 
asserts  that  the  Judgment  of  condemnation 
is  consequently  void.  A  certlQed  copy  of  the 
justice's  record  was  eichlbited  with  the  bill. 
It  shows  that  the  attachment  in  question  was 
issued  on  a  judgment  against  O'Grady  for 
$67.81,  and  was  docketed  In  the  name  of  the 
appellant  against  "Baltimore  Bargain  House, 
Garnishee  of  John  O'Grady";  that  the  writ 
was  returned  "serred,"  aa  was  also  a  sub- 
poena duces  tecum.  Issued  by  order  of  tbe 
judgment  plaintiff;  that  the  garnishee  fail- 
ed to  appear  on  the  day  set  for  the  bearing 
of  the  case,  and  there  was  a  trial  ex  parte, 
resulting  in  a  judgment  of  cond^unation  for 
the  amount  already  stated.  Tbe  writ  was  di- 
rected to  a  constable  of  Baltimore  dty.  It 
contained  the  usual  scire  facias  clause,  com- 
manding the  officer  to  "make  known"  to  tbe 
garnishee  to  appear  on  the  return  of  tbe 
writ  and  show  cause  why  the  sttached  cred- 
its should  not  be  condemned  and  execution 
therefor  Issued.  The  constable's  return  Is  as 
follows:  "By  virtue  of  this  writ  to  me  direct- 
ed, laid  In  the  bands  of  Baltimore  Bargain 
House,  by  service  on  George  R.  Nelson,  Supt., 
this  27th  day  of  Jany,  1910,  at  11  o'clock  a. 
m.,  and  made  known  this  writ  to  said  firm 
as  garnishee  as  I  am  commanded,  and  served 
notice  of  day,  date  and  hour  of  hearing  there- 
of on  the  said  garnishee  who  refused  to  re- 
ceive the  same."  This  was  supplemented  by 
the  following  indorsement:  "I  hereby  certify 
that  on  January  27,  1910,  I  Iftld  the  within 
writ  in  the  hands  of  the  Baltimore  Bargain 
House  by  service  on  George  R.  Nellson,  Supt., 
at  11  o'clock  a.  m.,  and  that  the  said  Neil- 
son  declined  and  refused  to  receive  the  no- 
tice of  the  attachment  on  the  ground  solely 
that  the  judgment  was  not  attachable." 

The  bill  of  complaint  makes  allegations  to 
the  effect  that  the  defendant  concealed  from 
the  complainants  the  fact  that  tbe  Judgment 
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of  condenuiatlon  had  been  obtained  until  It 
was  too  late  for  an  appeal;  that  the  com- 
plalnantB  have  never  had  any  moneys,  prop- 
erty, or  credits  In  their  hands  belonging  to 
the  original  Judgment  debtor  which  were  li- 
able to  attachment;  that  by  reason  of  the  act 
of  the  defendant  In  concealing  the  existence 
of  the  Judgment  the  complainants  are  with- 
out remedy  at  law,  as  the  time  within  which 
tbey  could  have  taken  an  appeal  has  expired; 
that  they  have  not  been  guilty  of  laches  or 
negligence  in  the  premises;  and  that  it  would 
be  inequitable  to  allow  the  Judgmmt  of  con- 
demnation to  be  enforced.  There  were  prayers 
(or  a  cancellation  of  the  Judgment,  for  an 
injmiction  against  Its  enforcement,  and  for 
general  relief.  The  defendant  demurred  to 
the  bill,  and  this  appeal  is  from  an  order  of 
the  court  below,  overruling  the  demurrer  and 
leqnlrlng  an  answer  to  be  filed. 

It  is  contended  by  the  appellant  that  the 
bill  Is  deficient  in  not  alleging  want  of  knowl- 
edge by  the  complainants  of  the  pendency  of 
the  attachment.  The  theory  of  this  objection 
is  that,  even  though  there  may  have  been  no 
service  of  process  upon  the  firm  sought  to  be 
affected  by  the  garnishment,  yet,  if  its  mem- 
bers had  actual  knowledge  of  the  suit,  their 
only  remedy  was  to  contest  In  that  action, 
and  on  appeal,  the  Jurisdiction  of  the  magis- 
trate to  render  Judgment  of  condemnation. 
It  is  urged,  therefore,  that,  inasmuch  as  the 
bUl  denies  that  the  writ  was  served  upon 
the  complainants,  but  does  not  deny  that  they 
knew  of  the  attachment  in  time  to  make  a 
defense  in  that  proceeding,  the  demurrer 
should  have  been  sustained. 

n.  21  It  is  elementary  law  that,  beftore  a 
valid  Judgment  in  personam  can  be  rendered, 
Jnrlsdiction  of  the  person  of  the  defendant 
most  be  acquired,  either  by  personal  service 
of  process  upon  him  or  by  his  voluntary  ap- 
pearance. 2  Poe  on  Pleading  A.  Practice  (3d 
Ed.)  {  62;  23  Cyc.  684.  In  this  case  the  de- 
mnrrer  admits  in  effect  that  the  only  service 
of  the  attachment  and  scire  facias  was  upon 
an  Individual  who  was  not  a  member  of  the 
firm  intended  to  be  made  garnishees.  We  do 
not  understand  it  to  be  contended  that  this 
was  sufficient  to  give  the  court  Jurisdiction 
to  render  the  Judgment  In  question,  and  it  is 
dear  upon  principle  and  authority  that  such 
a  contention,  if  made,  could  not  be  sustained. 
Smith  Premier  Co.  v.  Westcott,  112  Md.  146, 
75  AU.  1052;  Kittrell  ▼.  Perry  Lumber  Co., 
107  Tenn.  148,  64  8.  W.  48;  Faul  ▼.  Beucus, 
124  Ulcb.  26,  82  N.  W.  660.  In  2  Poe  on 
Pleading  &  Practice  (3d  Ed.)  62,  it  is  said: 
"The  service  of  the  summons  must  be  a  per- 
Knal  one,  and  the  officer  charged  with  the 
dnty  of  serving  it  Is  not  authorized  to  leave 
a  copy  of  it  at  the  office,  residence,  or  place 
of  business  of  the  defendant  and  return 
blm  as  summoned,  nor  to  serve  it  upon 
his  wife,  agent,  or  partner."  Under  our 
statute,  it  is  only  where  direct  service  up- 
on the  person  sued  is  prevented  within  the 
Jarisdlction,  by  "threats,,  violence.  Intimida- 
tion, or  superior  force"  interposed  on   his 


behalf,  or  he  Is  within  a  fortified  place 
into  which  the  officer  cannot  enter  without 
force  or  personal  risk,  that  constructive  or 
substituted  service  is  permitted.  Code,  art 
75,  S  166.  It  Is  specially  provided  by  sec- 
tions 11  and  29  of  article  9  of  the  Code 
that  the  writ  of  attachment,  in  a  case  like 
the  present,  "shall  contain  a  clause  command- 
ing the  sheriff  or  other  officer,  at  the  time  of 
executing  the  said  attachment  to  make  known 
to  each  person  in  whose  bands  or  possession 
the  lands,  tenements,  goods,  chattels  and 
credits  so  attached  are,  if  to  him  it  shall 
seem  meet,  to  be  and  appear  on  the  return 
of  such  attachment  before  the  court  out  of 
which  it  issued,  to  show  cause  why  such 
lands,  tenements,  goods,  chattels  or  credits  so 
attached  should  not  be  condemned  and  ex- 
ecution thereof  had  and  made  as  in  other 
cases  of  recoveries  and  Judgments  given  In 
courts  of  record."  In  view  of  these  provi- 
sions, as  well  as  upon  the  general  rule  of  law 
Tve  have  stated,  w0  can  have  no  doubt  that 
the  service  of  process  shown  upon  the  face  of 
the  proceeding  in  this  case  was  infective  to 
give  the  Justice  of  the  peace  Jurisdiction  to 
render  the  Judgment  here  sought  to  be  re- 
strained. 

[3]  The  question  to  be  determined,  when 
reduced  to  its  simplest  form,  is  whether  a 
court  of  equity  must  refrain  from  interfer- 
ing with  the  enforcement  of  a  personal 
Judgment  rendered  without  Jurisdiction  of 
the  person,  merely  because  the  ostensible 
defendant  does  not  aver  and  prove  that  he  did 
not  know  of  the  pendency  of  the  action.  It 
is  «  firmly  established  principle  that  a  Judg- 
ment in  perscmam,  where  no  Jurisdiction 
of  the  person  is  obtained,  is  wholly  void. 
Hanley  t.  Donoghue,  S9  Md.  248,  48  Am. 
Rep.  664;  Homer  v.  Poppleln,  112  ^d.  691, 
77  Atl.  262;  Clark  ▼.  Bryan,  16  Md.  171; 
Clark  V.  Wells,  203  U.  S.  164,  27  Sup.  Ct 
43,  61  L.  Ed.  138.  In  Hanl^  v.  Donoghue, 
supra,  it  is  said :  "But  it  is  essential  to  the 
validity  of  a  Judgment  in  personam  that 
the  court  should  have  Jurisdiction  orer  the 
parties,  and,  if  rendered  without  such  Ju- 
risdiction, it  is  a  mere  nullity.  Such  a  Judg- 
ment is  not  merely  erroneous  because  of 
some  Irrepilarity  in  the  mode  of  proceeding, 
or  error  on  the  part  of  the  court  in  the  appli- 
cation of  the  law  to  the  particular  case, 
and  for  which  the  party  aggrieved  must 
seek  a  remedy  by  appeal  at  writ  of  error, 
but,'  being  a  Judgment  rendered  without 
Jurisdiction,  It  is  absolutely  void,  and  may 
be  assailed  at  all  times  and  in  all  proceed- 
ings by  which  It  is  sought  to  be  enforced." 

[4]  In  harmony  with  this  doctrine.  It  Is 
well  settled  that  ttie  enforcement  of  Judg- 
ments thus  invalid  may  be  restrained  in 
equity.  Homer  v.  Popplein,  112  Md.  581, 
77  AU.  262;  Miller  y.  M.  &  St  L.  R.  Co., 
119  Iowa,  41,  63  N.  W.  76;  Traitt  ▼.  Dar- 
nell, 66  N.  J.  Eq.  221,  66  AtL  692;  St  Louis 
ft  S.  F.  By.  Co.  ▼.  English  (lex.  Civ.  App.) 
109   S.    W.   424;    Kochman   T.  O'Neill,  202 
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111.  110,  66  N.  B.  1047;  Pomeroy's  Eq.  Jur. 
(3d  Ed.)  vol.  6,  S  663  et  seq.;  High  on  in- 
junctions (3d  Ed.)  TOl.  1,  S  229.  The  right 
to  such  equitable  relief  rests  npon  the 
ground  that  the  Judgment  Is  a  nullity,  and 
does  not  depend  upon  the  ability  of  the  party 
against  whom  it  was  rendered  to  show  that 
he  bad  no  Independent  information  as  to 
the  pendency  of  the  suit  In  Wilcke  t.  Du- 
ross,  144  Mich.  243,  107  N.  W.  907,  116  Am. 
St.  Rep.  394,  there  was  service  of  process 
on  the  daughter  of  the  person  intended  to  be 
summoned,  and  the  latter  had  actual  knowl- 
edge of  the  proceeding,  but  the  court  held 
that  there  was  no  Jurisdiction  to  enter  Judg- 
ment against  the  person  sought  to  be  served 
by  the  writ,  and  that  equity  would  restrain 
its  enforcement  It  was  held.  In  David 
Bradley  Mfg.  Co.  v.  Burrhus,  135  Iowa,  324, 
112  N.  W.  765,  that  where  there  was  no 
proper  service  of  notice  or  voluntary  ap- 
pearance as  provided  by  the  statute,  it  was 
Immaterial  whether  the  one  proposed  to  be 
subjected  to  the  Judgment  may  have  other- 
wise received  knowledge  of  the  action.  The 
same  principle  was  applied  in  Harrell  v. 
Meiieo  Cattie  Co.,  73  Tex.  612,  11  S.  W.  863, 
and  Savings  Bank  of  St  Paul  t.  Authler,  52 
Minn.  98,  53  N.  W.  812,  18  L.  R.  A.  498,  and 
the  general  rule  to  this  effect  is  stated  in 
28  Cyc.  685. 

[6]  The  facts  of  the  case  before  us  are 
ample,  in  our  opinion,  to  entitle  the  appel- 
lees to  equitable  relief,  even  upon  the  as- 
sumption that  they  were  aware  of  the  at- 
tempt to  make  them  garnishees.  It  is  ad- 
mitted by  the  demurrer  that  the  wetidy 
wages  sought  to  be  attached  were  always 
paid  as  they  accrued,  and  that  they  never 
accumulated.  It  thus  appears  that  when 
the  attachment  was  laid  there  could  not 
have  been  more  than  $13  due  from  the  ap- 
pellees to  the  original  Judgment  debtor.  By 
section  33  of  article  9  of  the  Code  it  is 
provided  that  wages  or  hire,  not  actually 
due,  shall  not  be  attachable,  and  $100  of 
such  wages  or  hire  shall  "always  be  ex- 
empt from  attachment  by  any  process  what- 
ever." In  the  face  of  this  provision,  and 
upon  the  facts  here  conceded,  the  attaching 
creditor  had  no  right  to  a  Judgment  for  any 
amount  against  these  appellees.  First  Natl. 
Bank  v.  Weckler,  62  Md.  41.  Yet  notwith- 
standing the  failure  of  personal  service  ap- 
parent from  the  constable's  return,  and  in 
spite  of  the  declaration  which  it  reported 
from  the  appellee's  agent  that  they  had  no 
attachable  funds  in  their  luinds,  the  action 
was  pressed  to  the  ex  parte  Judgment  in 
controversy.  Under  these  circumstances,  pre- 
sented by  due  averments  in  the  bill,  we  have 
no  hesitation  In  holding  thnt  the  demurrer 
was  properly  overruled.  In  the  numerous 
ca.sea  cited  by  the  appellant  the  parties 
complaining  of  the  Judgments  had  been  ac- 


tually summoned,  or  had  voluntarily  appear- 
ed to  the  summons,  and  had  neglected  to 
make  available  defenses.  The  principle  of 
these  cases  is  entirely  consistent  with  the 
doctrine  upon  which  we  base  our  present 
decision. 

[8]  It  was  urged  that  there  Is  no  occasion 
shown  on  this  record  for  intervention  by 
injunction,  because  the  bill  does  not  allege 
any  attempt  to  execute  the  Judgment  The 
appellant's  letter,  exhibited  with  the  bill, 
calls  the  attention  of  the  appellees  to  the 
Judgment  of  condemnation.  Informs  them 
that  the  time  for  appeal  has  expired,  and 
requests  payment  without  further  delay. 
This  plainly  portended  an  enforcement  of 
the  Judgment  and  the  appellees  were  not 
required  to  submit  to  the  annoyance  of  a 
levy  on  their  property  before  seeking  the 
protection  of  a  court  of  equity.  Braner  v. 
Refrigerating  Co..  99  Md.  381,  58  AU.  21,  66 
li.  R.  A.  403,  105  Am.  St.  Rep.  304;  Didler 
V.  Merryman,  114  Md.  434,  79  AU.  507. 

Order  affirmed,  with  costs,  and  cause  re- 
manded. 


BETZ  V.  P.  WBL/TT  ft  CO. 

iCoxut  of  Appeals  of  Maryland.    June  23, 
1911.) 

1.  Judgment  (|  106*)— Arsweb— Tim  jx)b 

Under  Acts  1902,  c.  409,  providing  that  in 
any  suit  on  a  contract  the  plaintiff,  if  affidavit 
be  made,  shall  be  entitled  to  judgment  on  mo- 
tion in  writing  at  any  time  after  15  days  from 
the  return  day,  even  though  the  defendwit  mav 
have  pleaded,  nnless  such  plea  contains  a  good 
defense  and  is  verified  by  oath,  but  that  the 
court  may  at  any  time  before  judgment  extend 
the  time  for  Sling  such  plea  ana  affidavit,  a 
plaintiff  may  take  a  default  judgment  where  de- 
fendant baa  failed  to  plead  within  the  reqnired 
time,  even  though  defendant  has  since  requested 
leave  to  plead. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  180-197;   Dec.  Dig.  {  106.*] 

2.  Afpbai.   and  Ebrob   (§  679*)  —  Record — 
Questions  Pbesented. 

The  action  of  the  trial  court  in  refusing  to 
allow  a  defendant  to  plead  after  the  time  pre- 
scribed by  Acts  1902,  c.  409,  which  also  pro- 
vided that  the  court,  at  any  time  before  judg- 
ment, may.  Upon  good  cause  shown,  extend  the 
time  for  pleading,  cannot  be  reviewed  on  ap- 
peal, where  the  record  does  not  show  what  ex- 
cuse was  offered  for  delay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  2878-2870;  Dec.  Dig.  { 
(i79.*] 

3.  Judgment   (|  662*)  —  Conolusivkness  — 
Judgments  bt  Default. 

A  judgment  by  default  conclusively  estab- 
lished the  liability  of  the  defendant;  and  hence, 
in  a  subsequent  proceeding  to  assess  the  dam- 
tLgee,  defendant  may  not  offer  evidence  contra- 
dicting such  liability. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  S  1164;   Dec.  Dig.  |  652.*] 

4.  Judgment   ({  126*)  —  Judgments  bt  Db- 
PAULT— Proof  of  Cause  of  Action. 

Though  a  judgment  by  default  in  a  con- 
tractual action  estabUshea  the  liability  of  de- 
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fendant,  it  ii  Incumbent  apon  plaintiff  to  prove 
the  amount  of  such  liability. 

[EA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  22&-230;   Dec.  Dig.  i  126.*] 

5.  Appkal   and   Ebbob   ({   1051*)— Revisw— 

Hakulsss  Ebbob. 

Where,  after  a  default  judgment  against 
defendant,  plaintiff  offered  evidence  that  ne  did 
not  know  defendant's  proper  name,  but  that  she 
was  the  party  he  intended  to  sue,  and  that  he 
had  sued  her  before  by  another  name,  but  that 
the  case  had  been  nonprossed,  the  admission 
of  this  evidence  waa  harmless,  if  erroneous,  be- 
cause the  liability  of  defendant  was  established 
hj  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  H  4161-4170;    Dec.   Dig.  { 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty ;  Robert  R.  H^iderson,  Judge. 

Action  t^  P.  Welty  &  Go.  against  Bliza- 
beth  Beta.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  PATTISON.  tJR- 
NEE,  and  8TOCKBRIDOB,  JJ. 

J.  W.  S.  Cochrane,  for  appellant  Umer 
0.  Carl,  for  appellee. 

PATTISON,  J.  This  action  was  brought 
by  the  appellee  against  Elizabeth  Betz,  the 
4>pellant,  under  the  provisions  of  the  Acts 
of  1902,  c.  400,  Imown  as  the  practice  act, 
for  Allegany  county,  to  recover  from  the  de- 
fendant the  amount  claimed  to  be  due  and 
owing  upon  an  open  account. 

The  declaration,  consisting- of  the  common 
counts,  was  filed  at  the  time  of  the  institu- 
tion of  the  suit,  and  appended  thereto  was 
an  affidavit  of  the  plaintiff,  and  filed  there- 
with was  the  open  account,  as  required  by 
the  local  statute  above  mentioned.  In  which 
the  name  of  the  debtor  appeared  as  Mrs. 
Henry  Betz.  The  summons  was  Issued  on 
October  28,  1910,  and  made  returnable  on 
the  14th  day  of  November  following,  and 
under  the  statute  the  defendant  was  re- 
quired to  plead  to  the  declaration  -within  15 
days  from  the  said  return  day. 

On  the  2Sth  of  December,  1910,  44  days 
after  the  return  day,  the  defendant,  by  her 
couDsd,  filed  the  following  demurrer,  as  it  is 
termed  in  the  record:  "Elizabeth  Roan,  by 
J.  W.  Scott  Cochrane,  her  attorney,  appears 
in  this  cause  as  the  party  upon  whom  serv- 
ice of  summons  was  made  as  'Elizabeth 
Betz,'  and  demurs  to  the  whole  declaration 
and  cause  of  action  appended  thereto." 

On  the  following  day  (December  29tb),  he 
filed  the  following  affidavit:  "Personally  ap- 
peared before  me,  the  subscriber,  deputy 
derk  of  the  circuit  court  In  and  for  Alle- 
gany county,  Md.,  J.  W.  S.  Cochrane,  coun- 
sd  for  the  defendant  in  the  above  case,  and 
made  oath  in  due  form  of  law  that  the  de- 
fendant has  a  bona  fide  intention  of  making 
I  defense  and  contesting  the  right  of  judg- 
ment in  the  said  above  case,  and  that  he  does 


not  resist  the  «ntry  of  Judgment  for  the  pur- 
pose of  delay  ur  of  giving  priority  to  others. 
E.  R.  Johnston,  Deputy  Clei^." 

On  the  30th  of  December,  the  plaintiff 
moved  for  a  Judgment  by  default  "for  want  ' 
of  a  plea  verified  by  affidavit  (or  for  want 
of  a  sufficient  plea,  or  for  want  of  a  suffi- 
cient affidavit),"  and  on  January  3,  1011, 
Judgment  by  default  was  entered.  The  fol- 
lowing day  (January  4th)  a  motion  for  a  new 
trial  was  filed,  upon  which  a  new  trial  was 
granted  on  January  30,  1911. 

It  is  disclosed  by  the  record,  although  it 
does  not  appear  in  the  docket  entries,  that 
after  the  granting  of  a  new  trial,  and  on 
the  same  day  thereof,  the  defendant  offered 
to  file  her  plea  of  "never  indebted  as  alli- 
ed" and  affidavit,  as  required  by  the  said 
statute,  but  the  court,  upon  motion  of  ne 
recipiatnr,  refused  to  receive  the  same. 
Judgment  by  default  was  thereafter,  on  the 
same  day,  entered,  as  shown  by  the  docket 
entriea 

[1, 2]  ^e  first  question  raised  by  this  ap- 
peal is  as  to  the  ruling  of  the  court  in  refus- 
ing to  receive  the  plea  offered  by  the  defend- 
ant on  January  80,  1911,  more  than  two- 
months  after  the  return  day  of  the  sum- 
mons. No  plea  had  hitherto  been  filed;  in 
fact,  no  pleading  of  any  character  had  been, 
filed  by  the  defendant  to  the  suit  instituted 
against  her,  other  than  the  demurrer  to  the 
whole  declaration  and  cause  of  action  above 
mentioned,  and  these  were  filed  more  than 
40  days  after  the  return  of  the  writ,  and  at. 
a  time  when,  under  the  statute,  the  plain- 
tiff was  entitled  to  its  Judgment  by  default, 
aAd  which  were  evidently  treated  by  the- 
plaintiff  in.  filing  his  motion,  and  by  the 
court  in  entering  the  Judgment  by  default,, 
as  a  nullity,  and,  as  Tve  think,  properly  so. 
Knickerbocker  Life  Ins.  Co.  v.  Hoeske,  32 
Md.  325 ;  GemmeU  v.  Davis,  71  Md.  464^  18. 
Atl.  955. 

The  statute  upon  which  this  suit  is  insti- 
tuted provides  that:  "In  any  suit  when  the 
cause  of  action  Is  a  contract,  whether  in 
writing  or  not,  or  whether  expressed  or  im- 
plied, the  plaintiff,  if  affidavit  or  affirma- 
tion be  made  as  hereinafter  stated,  shall  be 
entitled  to  Judgment  to  be  entered  by  tne 
court  or  cletk.  thereof,  on  motion  in  writing, 
at  any  time  after  fifteen  days  from  the  re- 
turn day,  to  which  the  defendant  shall  have- 
been  summoned,  although  the  defendant 
may  have  pleaded,  unless  such  plea  contains 
a  good  defense  and  unless  the  defendant  or 
some  one  on  his  behalf  shall,  under  oath  or 
affirmation,  state  that  every  plea  so  plead- 
ed by  the  defendant  is  true,"  etc.  And  in. 
the  latter  clause  of  the  section  it  is  provided 
that:  "The  court,  for  good  cause  shown,, 
may  by  its  order  in  writing,  passed  at  any 
time  before  Judgment,  extend  the  time  for 
filing  such  plea  and  affidavits,  which  exten- 
sion shall  suspend  until  the  expiration  tbere- 
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of  tbe  plaintilFB  rights  to  enter  Judgment  un- 
der tills  section." 

In  the  case  of  Oenundl  t.  Davis,  supra, 
In  which  case  the  pleas  had  been  filed  -witb- 
'out  the  permission  of  the  court  aft^r  the 
expiration  of  the  16  days  from  the  return 
day,  the  court,  in  construing  the  local  stat- 
ute for  Baltimore  city  from  which  the  pro- 
Tisions  of  tbe  statute  here  inTolred,  in  which 
we  are  now  concerned,  were  copied,  said: 
"The  plaintiff  has  a  rt^t,  at  any  time  after 
tbe  expiration  of  the  15  days  from  the  re- 
turn day,  to  apply  for  and  obtain  Judgment 
as  by  default,  unless  there  be  a  plea  by  the 
defendant  showing  a  good  defense,  and  veri- 
fied In  tbe  manner  pr^cribed  by  the  statute. 
Such  plea  the  defendant  may  plead  at  any 
time  within  the  16  days,  without  special 
leave  of  the  court  But,  if  the  16  days  from 
the  return  day  have  expired,  and  the  plain- 
tiff's right  to  Judgment  has  accrued,  in  de- 
fault of  a  good  plea  pleaded,  in  such  case, 
tbe  defendant  cannot  arrest  the  right,  of  tbe 
plaintiff  to  demand  and  obtain  his  Judgment, 
ezc^t  in  tbe  manner  prescribed  by  the  terms 
of  the  statute.  The  defendant  can  file  no 
plea  after  the  expiration  of  tbe  16  days,  un- 
less it  be  by  leave  of  tbe  court  first  obtained, 
upon  good  cause  shown,  before  Judgment 
entered." 

In  this  case  more  than  two  months  had 
expired  after  tbe  return  day  when  the  de- 
fendant asked  leave  of  the  court  to  file  her 
plea,  which  was  refused  her.  For  what 
cause  the  defendant  asked  leave  to  file  her 
plea  after  the  expiration  of  tbe  time  allowed 
ber  under  tbe  statute  is  not  shown  by  the 
.  record.  Therefore,  If  the  action  of  the  court 
below  in  refusing  to  permit  the  defendant  to 
file  ber  plea  after  the  expiration  of  tbe  time 
allowed  her  by  law,  upon  cause  shown  by 
her,  be  reviewable  by  this  court,  such  cause 
or  facts  upon  which  she  based  her  request 
are  not  before  It,  and  therefore  it  cannot 
pass  upon  the  correctness  of  tbe  court  in 
Its  ruling  thereon. 

[S]  Upon  tbe  refusal  to  receive  the  plea, 
a  Judgment  by  default  was  entered.  It  was 
then  that  the  plaintiff  proceeded  to  have  its 
damages  assessed,  and  in  tbe  offer  of  evi- 
dence for  that  purpose  the  second  question 
under  this  appeal  arises.  It  will  be  borne  in 
mind  that  tbe  defendant  was  sued  as  Eliza- 
beth Betz,  while  in  the  account  she  is  refer- 
red to  as  Mrs.  Henry  Betz.  The  plaintiff  of- 
fered the  evidence  of  its  attorney,  who  stat- 
ed that  be  did  not  know  what  the  dtf  endant's 
proper  name  was,  whether  Elizabeth  Roan 
or  Elizabeth  Betz;  that  he  knew  she  was 
once  Mrs.  Henry  Betz,  and  she  was  the  party 
be  Intended  to  sue;  that  he  had  sued  her 
before  on  the  same  cause  of  action  as  Eliza- 
beth Roan,  and  that  tbe  case  was  nonprossed 
on  the  call  of  the  docket  by  reason  of  the 
absence  of  tbe  plaintiff's  counsel.  To  tbe  ad- 
mission of  this  evidence,  the  defendant  ob- 
jected, but  the  court  overruled  the  objection 
tnd  admitted  the  testimony,  to  which  ruling 


the  defendant  excq;>ted.  hereafter  the  d»- 
fendant  offered  her  own  evidence,  in  which 
she  stated  "that  ber  name  is  not  Mrs.  Henry 
Betz;  that  ber  name  is  Elizabeth  Roan; 
that  she  is  the  widow  of  Thomas  Roan,  de- 
ceased; that  she  was  formerly  married  to  a 
man  by  the  name  of  Henry  Betz,  who  died 
some  10  or  12  years  ago;  that  she  then  mar- 
ried Thomas  Roan,  now  deceased;  that  she 
was  not  In  business,  and  did  not  make  nor 
incur  In  any  way  the  bill  sued  on;  that  her 
son  by  her  first  marriage,  Henry  Betz,  was 
in  the  saloon  business,  but  that  she  had  no 
interest  In  the  business;  that  she  knows 
but  one  Mrs.  Henry  Betz,  and  that  is  the 
wife  of  her  said  son,  who  was  in  the  saloon 
business  when  the  bill  sued  on  was  alleged 
to  have  been  contracted."  To  the  admission 
of  this  testimony,  the  plaintiff  objected,  and, 
the  court  sustaining  the  objection,  the  defend- 
ant excepted  thereto. 

[4]  As  stated  above,  the  Judgment  by  de- 
fault had  been  entered.  "Tbe  effect  of  the 
Judgment  by  default  Is  to  establish  the  de- 
fendant's liability.  Two  points  are  establish- 
ed by  the  recovery  of  a  Judgment  by  default: 
(1)  The  Jurisdiction  of  the  court  to  pass  it; 
and  (2)  the  HaWitv  of  the  defendant  to  tbe 
plaintiff  for  something,  and  for  these  purpos- 
es such  a  Judgment  is  as  binding  as  any 
other."  Poe,  vol.  2,  K  369  and  372.  It  was 
Incumbent  upon  the  plaintiff  to  prove  the 
amount  for  which  the  defendant  was -liable, 
but  it  was  not  necessary  for  It  to  offer  proof 
as  to  her  liability,  for  this  was  established 
by  tbe  Judgment,  and  any  testimony  offered, 
contradicting  such  llabill^,  was  Inadmissible 

[fl  Our  predecessors,  so  early  as  the  case 
of  Green  v.  Hamilton,  16  Md.  329,  77  Am. 
Dec.  295,  held  that  a  Judgment  by  defkolt, 
if  regularly  entered,  is  as  binding  as  any 
other,  as  far  as  respects  the  power  and  Ju- 
risdiction of  the  court  i*»  declaring  that  the 
plaintiff  is  entitled.  Mailhouse  v.  Inloes  et 
al.,  18  Md.  333;  Heffher  v.  liyncb,  21  MdL 
655.  And  Judge  Alvey,  in  the  case  of  Loney 
r.  Bailey  and  Caldwell,  43  Md.  16,  after 
quoting  from  Green  v.  Hamilton,  supra,  that 
which  we  have  here  above  quoted  said:  "So 
far,  then,  as  the  question  of  the  right  of  the 
plaintiff  to  recover  is  concerned,  the  Judg- 
ment by  default  is  dedsive  for  that,  leaving 
the  amount  to  be  subsequently  ascertained; 
and,  to  tbe  extent  that  sudi  Judgment  Is  de- 
cisive, it  stands  upon  the  same  footing  of 
all  other  final  Judgments."  This  person, 
whatever  be  her  name,  is  the  one  brought  Into 
this  court  as  the  dtfendant  In  this  salt 
against  Elizabeth  Betz.  Had  she  so  wished, 
ber  true  name  could,  by  amendment,  have 
been  substituted  for  the  name  thus  improper- 
ly used.  The  opportunity  was  afforded  her 
to  make  any  proper  defense  to  the  claim  that 
she  may  have  had,  but  she  failed  to  avail 
herself  of  this  opportunity,  and  suffered 
Judgment  by  default  to  go  against  her.  It 
was  probably  by  reason  of  the  existence  of 
the  doubt  as  to  her  true  nama^  which  was 
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made  erident  by  the  demurrer  filed  by 
ber,  that  the  plaintiff  was  prompted  to  offer 
the  testiiDony  tending  to  show  that  It  was 
against  her  (the  person  upon  whom  the  sum- 
mons waa  served)  that  suit  was  Intended  to 
be  brought  Her  liability,  however,  was  al- 
ready establlahed  by  the  Judgment,  and  this 
testimony,  If  wrongly  admitted,  could  only  be 
regarded  as  superfluous,  and  as  working  no 
Injury  to  the  defendant  But  the  testimony 
of  the  defendant  was  properly  excluded,  if 
for  no  other  reason,  because  It  tended  to  con- 
tradict the  liability  of  the  defendant  after 
the  same  had  been  established  by  the  Judg- 
ment which  was  final  as  to  her  liability. 

From  what  we  have  said,  the  Judgment  of 
the  conrt  below  will  be  affirmed. 

Judgment  afiSrmed,  with  costs  to  the  ap- 
pelleew 


CATAMZABO  DI  QIORQIO  GO.  ▼.  F.  W. 
STOCK  &  SONS. 

(Court  of  Appeals  of  Maryland.    Jane  23, 1911.) 

1.  Appkai,  and   Brbob  (8  169*)  —  Record — 
Preskntatioit  of  OaoDHDB  or  Review. 

Xo  question  can  be  considered  or  passed 
opon  by  the  Supreme  Court  which  does  not 
appear  by  the  record  to  have  been  raised  or 
passed  apon  by  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1018-1034;    Dec  Dig.  i 

2.  Affeai<  AI7D  EBBoa  ({  019*)  —  Review  — 

PBEStJMPTlONe— StMKING    OUT    PLEADINGS. 

Where  the  ruling  of  the  court  are  not  in 
tie  record,  and  there  is  nothing  except  the  dock- 
et entries,  which  do  not  show  why  the  court 
permitted  the  plaintiff  to  strike  out  the  replica- 
tion to  a  plea,  or  why  it  struck  out  the  plea, 
the  presumption  is  that  the  conrt  ruled  and  de- 
cided- correctly. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  {  3713;   Dec.  Dig.  {  919.*] 

3.  Monet  Received  ({  19*)— Rbcovebt. 

The  measure  of  damages,  in  assumpsit  on 
the  common  counts  on  open  account  for  nie  val- 
ue of  a  cargo  of  fruit  which  defendant  had  re- 
cured  and  sold,  is  not  the  value  of  the  fruit  at 
the  time  of  its  receipt  by  defendant  but  the 
amount  of  money  received  by  the  defendant 
from  the  sale  for  the  use  of  the  plaintiff,  with 
interest  in  the  discretion  of  the  jury. 

lEA.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  I  19.*] 

i.  Tbial  a  253*)  —  RsqcESTS  —  Instbuction 

Ignobino  Evidence. 

A  request  in  an  action  on  the  common 
eoonts  on  open  account  for  the  value  of  a  cai^ 
Ks  of  fmit  sold  to  defendant  which  segregates 
a  portion  of  the  evidence  and  directs  the  jury  to 
&nd  in  favor  of  the  plaintiff  upon  this  evidence, 
tod  not  upon  the  whole  evidence,  and  which 
itiKrea  evioenee  -  tending  to  show  that  the  de- 
fendant waa  a  bona  fide  pnrctiaser  for  value,  is 
properly  refnsed. 

[Ed.  Mote.— Fer  other  eases,  see  Trial,  Cent 
D«.  U  613-«28;   Dec.  Dig.  {253.*] 

5.  Tbial  a  253*)— Bequests— IGRORINO  De- 

msBS. 

An  instruction  requested  by  plaintiff,  which 

excludes  from  the  consideration  of  the  jury  the 

evidence  aad  defenses  relied  upon  by  the  de- 


fendant to  defeat  the  action,  is  defective,  and 
la  properly  refnsed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  613-623;  Dec  Dig.  |  253.*] 

6.  Tbial  (i  243*)— INSTBUCTIONS— Contused 
AND  Misleading  Inbtbuotionb. 

Instructions  which  are  so  abs(dutely  in- 
consistent upon  the  measure  of  damages  in  the 
action  that  conformity  with  one  necessarily  im- 
plies a  disregard  of  the  one  or  the  other,  and  in 
which  the  theories  are  conflicting  and  directly 
opposed,  are  calculated  to  mislead  the  Jury,  and 
should  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  564,  665 :    Dec  Dig.  |  243.*] 

7.  Afpeai.  and  Ebrob  ({  179*)— Instructions 
— Neobssitt  or  Retebencs  id  Pleadinos. 

Where  one  of  the  prayen  in  assumpsit  on 
the  common  counts  asked  the  court  to  instruct 
that  "there  was  no  evidence  under  any  count  in 
the  declaration,"  and  another  prayer  "referred 
to  the  material  averments  of  the  declaration," 
such  reference  to  the  pleadings  is  sufficient  to 
permit  an  examination  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ti  1137-1140;  Dec  Dig.  S 
179.*] 

8.  DniiTATioN  or  Actions  (t  127*)  — Cou- 
ifENCEUENT  or  Action  —  Amendment  or 
Pleadings— Amendment  Changing  Fobm 
or  Action. 

Plaintiff,  in  June,  1901,  brought  suit  in 
assumpsit  on  the  common  counts  on  an  open  ac- 
count for  the  value  of  a  caigo  of  fruit  alleged 
to  have  been  sold  to  defendant,  and  the  declara- 
tion was  amended  in  June,  1903,  to  state  an  ac- 
tion in  trover.  On  April  4,  1006,  a  second 
amended  declaratien  was  filed  in  assumpsit  and 
a  new  cause  of  action  filed  with  the  declaration. 
Held,  that  the  amendment  changing  the  form 
of  the  action  from  trover  to  assumpsit  was 
equivalent  to  a  new  action  as  of  the  date  of 
the  amendment  so  as  to  be  open  to  the  defense 
of  the  three-year  statute  of  limitations. 

[EU.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  if  643-647;  Dec  Dig.  i 

Appeal  from  Baltimore  City  Court;  Thos. 
Ireland  Elliott  Judge. 

Action  by  F.  W.  Stock  ft  Sons  against  the 
Catanzaro  Dl  Giorgio  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PATTISON,  URNER,  and  STOCK- 
BRIDOE,  JJ. 

Eugene  O'Dunne  and  William  S.  Bryan, 
Jr.,  for  appellant  (Clarence  A.  Tucker  and 
Joseph  N.  Ulman,  for  appellees. 

BBISCOB,  J.  This  Is  an  action  on  the  com- 
mon counts  In  assumpsit  originally  brought 
in  the  superior  court  of  Baltimore  city,  on 
the  6th  day  of  June,  1901,  by  the  appellee 
against  the  appellant,  on  an  open  account 
to  recover  for  the  value  of  a  cargo  of  fruit 
consisting  of  bananas,  orangea,  nuts,  and  oth- 
er tropical  fruits,  shipped  from  Jamaica  by 
steamer  to  Baltimore.  The  cargo  was  con- 
signed by  the  bill  of  lading  to  the  appellee, 
but  on  proper  Indorsement  by  them  waa 
turned  over  to  the  appellant,  who  subee- 
quently  sold  the  fruit 

The  case  has  been  tried  at  least  five  times 
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In  tbe  Baltimore  dty  courts,  resulting  In 
several  verdicts  for  tbe  plaintiff,  one  in  favor 
of  tbe  defendant,  and  several  ml8trlal&  To 
tbe  declaration  filed  on  tbe  5th  day  of  June, 
1901,  tbe  defendant  pleaded  tbe  general  Issue 
and  pleas  in  assumpsit 

On  June  4,  1903,  tbe  plaintiff,  by  leave  of 
court,  filed  the  following  amended  declara- 
tion In  trover:  "For  tbat  the  defendant  con- 
verted to  its  own  use  and  wrongfully  de- 
prived the  plaintiffs  of  tbe  use  and  posses- 
sion of  tbe  goods  and  diattels  of  the  plain- 
tiffs ;  tbat  is  to  say,  of  certain  merchandise, 
consisting  of  bananas  and  oranges,  and  val- 
ued at  $723.25,  and  to  this  declaration  tbe 
general  issue  plea  of  non  cut  in  tort  was 
filed.  On  October  27.  1908,  tbe  case  was  re- 
moved to  tbe  Baltimore  city  court,  and  upon 
trial,  on  the  12th  of  November,  1903,  a  ver- 
dict was  rendered  by  a  Jury  for  $776.96  in 
favor  of  the  plaintiff,  but  which  was  subse- 
quently set  aside  by  the  court,  and  a  new  tri- 
al granted.  On  March  29,  1905,  a  trial  was 
begun  and  a  Jury  was  sworn,  but,  upon  leave 
granted  to  amend  the  declaration  from  tro- 
ver to  assumpsit,  the  case  was  continued. 
On  April  4,  1905,  the  appellees  filed  a  sec- 
ond amended  declaration,  changing  the  form 
of  action  from  trover  to  assumpsit  on  tbe 
common  counts,  and  claimed  $1,500  damages, 
and  to  this  declaration  was  annexed  a  state- 
ment of  account  between  tbe  Catanzaro 
Company  and  F.  W.  Stock  Sc  Sons.  To  tbe 
declaration,  the  appellant,  on  the  7tb  of 
April,  1905,  filed  the  general  issue  pleas  and 
two  special  pleas  of  limitation,  as  follows: 
"For  a  first  plea,  tbat  it  never  was  indebted 
as  alleged ;  and  for  a  second  plea  says  tbat 
it  did  not  promise  as  alleged;  and  for  a 
third  plea  the  defendant  says  that  tbe  al- 
leged cause  of  action  did  not  accrue  within 
three  years  before  tbls  suit;  and  for  a 
fourth  plea  the  defendant  says  that  the  al- 
leged cause  of  action  did  not  accrue  within 
three  years  prior  to  tbe  commencement  of 
this  suit,  to  wit,  March  31,  1906."  On  tbe 
27tb  day  of  April,  1906,  the  plaintiff  Joined 
Issue  on  the  first  and  second  pleas,  and  filed 
a  replication  to  tbe  third  and  fourth  pleas. 
Subsequentiy  petitions,  motions,  counter  mo- 
tions, and  other  proceedings  almost  too  nu- 
merous to  mention,  were  interposed  before 
another  trial  was  bad,  as  will  appear  from 
the  following  docket  entries  in  tbe  case: 

"Docket  Bntries. 

"24tb,  May,  1905.— Petition  of  defendant  to 
dismiss  the  replications  to  tbe  3rd  and  4th 
pleas.    Reasons  filed. 

"24th,  May,  1906.— Order  of  court  extend- 
lag  time  for  filing  a  rejoinder  or  rejoinders 
for  10  days  after  the  disposition  of  tbe  peti- 
tion to  strike  out  the  replications  to  the  8rd 
and  4th  pleas  filed. 

"13tb,  November,  1906.— Petition  of  plain- 
tiffs to  strike  eat  their  reidicatlons  to  the 
dtf  endant's  4tb  plea  and  affidavit  in  support 
of  Mid  motion  llled. 


"13th,  November,  1906.— Order  of  court 
granting  leave  filed. 

"13th,  November,  1906.— PlalntUTs  replica- 
tion to. defendant's  4th  plea  struck  out.  Or- 
der of  plaintiff's  attorney  filed. 

"13th,  November,  1906.— Motion  by  plain- 
tiffs to  strike  out  the  defendant's  4tb  plea 
filed. 

"13tb,  November,  1906.— Affidavit  of  Joseph 
N.  Ulman  in  support  of  plaintiff's  motion 
to  strike  out  tbe  defendant's  4th  plea  filed. 
Service  admitted. 

"8th,  December,  1906. — ^Motion  by  the  de- 
fendant tbat  tbe  affidavit  of  Joseph  N.  Ul- 
man filed  in  support  of  plaintiff's  motion  to 
strike  out  defendant's  4tb  plea  be  strlckoi 
out    Reasons  filed.     Service  admitted. 

"24tb,  January,  1907.— Defendant's  motion 
to  strike  out  tbe  plaintiff's  affidavit  filed  in 
support  of  the  plaintiffs  motion  to  strike 
out  ti>e  defendant's  4tb  plea  'granted.' 

"24th,  January,  1907.— Plaintiffs  motion  to 
strike  out  the  defendant's  4th  plea  'granted.' 

"24th,  January,  1907. — Defendant's  motion 
to  strike  out  the  plaintUTs  replication  to  tbe 
defendant's  Srd  plea  'refused.'  Order  of 
court  filed. 

"4tb,  December,  1907.— Jury  sworn. 

"5th,  December,  1907. — Notice  from  the 
defendant  to  the  plaintiff  to  produce  at  th< 
trial  of  above  cause  the  ledger  of  Messrs.  F. 
W.  Stock  ft  Sons,  showing  tbe  state  of  ac- 
coimts  between  tbe  plaintiffs  and  the  Nor- 
folk &  West  India  Fruit  ft  Steamship 
Company.  Also  all  books  of  account  of  any 
character  belonging  to  the  Norfolk  ft  West 
India  Fruit  ft  Steamship  Company,  or  con- 
taining evidence  of  any  of  its  business,  filed. 
Service  admitted. 

"5th,  December,  1907. — Verdict  in  favor  of 
defendant 

"5th,  December,  1907. — Judgment  on  ver- 
dict nisi. 

'7tb,  December,  1907.— Plaintiff's  motion 
for  a  new  trial.    Reasons  filed. 

"19th,  December,  1907.— PlalntUTs  motion 
for  a  new  trial  'granted.' 

"10th,  May,  1909.— Notice  from  the  plain- 
tiffs to  the  defendant  under  the  27th  role  of 
court  filed.    Service  admitted. 

"1st  June,  1909. — Jury  sworn. 

"2nd,  June,  1909.— The  Jury  being  unable 
to  agree  upon  a  verdict  were  discharged  by 
the  court 

"14th,  S^tember,  1909. — Notice  from  the 
plaintiffs  to  the  defendant  under  the  27th 
rule  of  court  filed.     Service  admitted. 

"lOtb,  February,  1910. — Deposition  on  be- 
half of  tbe  defendant  taken  before  J.  F.  Mil- 
holland,  a  notary  public  of  Kingston,  Ja- 
maica, B.  W.  I.,  filed. 

"6th,  October,  1910.— Notice  from  the  plain- 
tiffs to  tbe  defendant  under  the  27th  rule  of 
court  ffied.    Service  admitted. 

"16th,  November,  1910. — Jury  sworn. 

"leth,  NovMnber,  1910.— Verdict  in  Cavor  of 
the  plalntUEs  for  $1,070.50. 
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"16Ui.  NoTonber,  1910. — Judgment  on  yer- 
dlct  nlsL 

"ITtta,  November,  1910. — ^Defendant's  mo- 
tion for  a  new  trial.  Reasons  filed.  Service 
admitted. 

"3rd.  December,  1910.— Petition  of  the 
plalntiffb,  requiring  the  defendant  to  elect 
between  the  exceptions  and  its  motion  for  a 
Bcw  trial,  filed.    Service  admitted. 

"ITtb,  December,  1910. — Defendant's  mo- 
tion for  a  new  trial  'overruled.' 

"ITth,  December,  1910. — Judgment  on  ver- 
dict absolute  in  favor  of  the  plaintiffs  for 
the  sum  of  $1,070.00,  with  interest  from  date 
and  costs." 

We  have  thus  transcribed  and  inserted 
the  docket  entries  because  it  appears  there 
are  no  bills  of  exceptions  presenting  the  rul- 
ings of  the  court  below,  except  upon  the 
evidence  and  prayers,  and  the  rulings  of 
the  court  upon  tbe  motions  are  not  set  out 
b;  tlie  record  in  a  way  so  as  to  enable  us 
to  review  them  in  tills  court. 

[11  It  Is  dear  upon  all  the  authorities  that 
no  question  shall  be  considered  or  passed 
opon  by  this  court  which  does  not  appear 
by  the  record  to  have  been  raised  or  passed 
opon  by  tbe  court  below.  Long  v.  Hawkoi, 
114  Md.  240,  79  Ati.  190;  Palmer  v.  Hughes, 
84  Md.  658,  30  AU.  431;  New  &  Son  v.  Tay- 
lor, 82  Md.  41.  33  AU.  435;    Wilkin  Mfg.  Co. 

T.  Young,  115  Md.  ,  81  Atl.  879;   Warren 

Bros.  V.  Kendrlck  ft  Roberts,  113  Md.  603,  77 
AtL  847,  140  Am.  St.  Rep.  446. 

[I]  In  this  case,  the  rules  of  court  are  not 
Id  the  record,  and  we  have  nothing  except 
the  docket  entries,  and  these  do  not  show 
why  tlie  court  permitted  the  plaintiff  to 
strike  out  the  replication  to  tbe  fourth  plea, 
ot  why  it  struck  out  the  fourth  plea  at  all, 
and  the  presumption  therefore  is  the  court 
ruled  and  decided  correctly.  Cushwa  ▼. 
Cushwa,  9  Gill,  247;  Newcomer  v.  Keedy,  9 
GIU.  263;  Thome  v.  Fox,  67  Md.  74,  8  AU. 
467;  Stockett  v.  Sasscer,  8  Md.  375;  Button 
V.  Marx.  09  Md.  255,  14  AU.  684. 

Coming  now  to  the  rulings  of  tbe  court 
upmi  the  prayers  and  the  evidence,  it  ap- 
peals tliat  at  the  trial  the  defendant  re- 
served 40  exc^Uons,  89  to  the  rulings  upon 
tbe  evidence,  and  the  forUetb  to  the  ruling 
of  the  court  in  grantliig  the  plalnUff's  first, 
third,  fourth,  and  ninth  prayers,  and  in  re- 
fusing the  defoidant's  first,  fourth,  fifth, 
lixth,  seventli,  ninth,  fourteenth,  fifteenth, 
rixteenth  and  seventeenth  prayers,  and  in 
orermllng  the  defendant's  special  exceptions 
to  tile  third  and  ninth  prayers  of  the  plain- 
tiff.  There  were  27  prayers  submitted  in  all. 

[t]  The  plalnUff's  first  prayer  was  clearly 
«nmieou8,  and  should  have  been  rejected. 
It  was  error  to  have  instructed  tbe  jury 
tbst  the  verdict  must  be  for  the  plaintiff 
for  the  value  of  the  goods  at  the  time  of 
tbdr  sale  to  the  defendant  The  proper 
measure  of  damages,  in  an  action  of  this 
kind,  for  mon^  had  and  teceived  by  the 


defendant  for  the  use  of  the  plaintiff,  would 
be  the  amount  of  mon^  received  by  the  de- 
'fendant  for  the  use  of  the  plaintiff,  with 
interest  in  discretion  of  the  Jury.  In  Rubl 
V.  Comer,  G3  Md.  179,  it  was  held  that  a 
similar  prayer  was  correctly  refused,  for  It 
claims  as  the  measure  of-  damages  that  which 
belongs  to  the  acUon  of  trover,  and  not  to 
the  form  of  action  adopted  by  the  plaintiffs. 
In  the  action  of  assumpsit,  the  plaintiff  can 
only  recover  for  the  money  had  and  received 
from  the  sale  to  the  use  of  the  plaintiff. 
This  prayer  was  therefore  inconsistent  with 
the  form  of  action.  Thomas  v.  Sternheimer, 
29  Md.  268;  Heinekamp  v.  Beaty,  74  Md. 
393,  21  AU.  1098,  22  AU.  67. 

[41  Tbe  prayer  is  also  objectionable  In 
other  respects:  First  it  segregates  a  por- 
tion of  the  evidence,  and  directs  the  Jury 
to  find  in  favor  of  tbe  plaintiff  upon  this 
evidence,  and  not  upon  the  whole  evldeuce; 
secondly,  there  was  evidence  tending  to  show 
that  the  defendant  was  a  bona  fide  purchas- 
er for  value,  which  should  have  been  em- 
braced in  the  prayer  for  the  Jury  to  pass 
upon;  and,  thirdly,  the  prayer  as  framed  did 
not  present  a  sound  le.^al  proposition.  Dar- 
rin  V.  Whlttlngham,  107  Md.  62,  68  Atl.  269; 
Poe's  Pleading  &  Practice,  vol.  2,  {  301: 
Mt  Vernon  Co.  t.  Teschner,  108  Md.  173,  69 
AU.  702,  16  L.  R.  A.  (N.  S.)  758;  Chris- 
topher V.  Christopher,  64  Md.  585,  3  Atl. 
296;  Buchanan  v.  Savings  InsUtution,  84 
Md.  436,  85  AH.  1069. 

[61  The  plaintiff's  third,  fourth,  and  ninth 
prayera  were  also  erroneous,  and  should 
have  been  rejected.  The  third  prayer  was 
defective  because  it  excluded  from  tbe  con- 
sideration of  the  Jury  the  evidence  and  de- 
fenses relied  upon  by  the  defendant  to  de- 
feat the  action,  and  contained  an  erroneous 
proposition  on  the  facts  of  the  case.  The 
fourth  prayer  is  subject  to  the  same  objee^ 
tions  as  stated  against  the  first  prayer,  upon 
the  measure  of  damages,  and  practically  em- 
braced tbe  first  prayer.  Ruhl  v.  Comer, 
63  Md.  179. 

[I]  The  plaintiff's  ninth  prayer  was  grant- 
ed in  connection  with  plaintiff's  flrat,  third, 
and  fourth  prayera.  They  are  so  absolutely 
inconsistent  upon  the  measure  of  damages 
that  conformity  with  one  necessarily  im- 
plied a  disregard  of  the  one  or  the  other. 
The  theories  of  the  prayers  were  confilcting 
and  dlrecUy  opposed,  and  were  calculated 
to  mislead  the  Jury,  and  should  have  been 
rejected.  Adams  v.  Capron,  21  Md.  186,  83 
Am.  Dec.  566;  Haney  v.  Marahall,  9  Md.  215; 
B.  ft  o!  R.  R.  Co.  V.  Blocher,  27  Md.  277; 
Farmors'  Packing  Co.  t.  Brown,  87  Md.  13, 
39  AU.  625. 

[7]  This  brings  us  to  a  consideration  of 
the  defendant's  prayers,  and,  in  the  view 
we  take  of  this  case,  we  think  the  defend- 
ant's fourteenth,  fifteenth,  and  sixteenth 
prayera  should  have  been  granted,  as  the 
appellant  was  enUUed  to  tbe  benefit  of  the 
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statute  of  limitations  under  Its  third  plea. 
While  these  prayers  do  not  refer  to  the 
pleadings,  the  defendant's  first  and  second 
prayers  do  refer  to  them,  and  this,  we  think. 
Is  sufficient  to  permit  an  e^tamination  of  the 
pleadings  on  these  prayers.  The  first  pray- 
er asked  the  court  to  Instruct  the  jury  that 
"there  was  no  evidence  under  any  count  In 
the  declaration,"  end  the  second  prayer  "re- 
ferred to  the  material  averments  of  the  dec- 
laration." In  Fletcher  v,  DUon,  107  Md. 
428,  68  Atl.  875,  this  court  said:  "It  Is  true 
that  the  prayer  does  not  refer  to  the  plead- 
ings, but  defendant's  D  prayer  did  specifi- 
cally refer  to  the  third  and  fourth  counts; 
some  prayers  referred  to  the  other  counts; 
and  defendant's  H  prayer  referred  to  the 
pleadings  generally.  The  court's  attention 
to  each  and  every  count  was  therefore  thus 
drawn  by  the  prayers  of  the  defendant  to 
the  pleadings."  I«opard  v.  Canal  Co.,  1 
Gill,  222;  Giles  v.  Fauntleroy,  13  Md.  136; 
Rowe  V.  B.  ft  O.  R.  R.  Co.,  82  Md.  504,  33 
Atl.  761;  Baltimore  Bldg.  Ass'n  v.  Grant, 
41  Md.  568;  Baltimore  Elevator  Co.  T.  Neal, 
65  Md.  438,  5  AU.  338. 

[8]  The  defendant's  third  plea  set  up  the 
defense  that  the  alleged  cause  of  action  did 
not  accrue  within  three  years  before  the  suit, 
and  this  plea  under  the  facts  of  the  pres- 
ent case  was  a  bar  to  the  action.  The  de- 
fendant's second  amended  declaration  and 
the  cause  of  action,  filed  on  the  4th  day  of 
April,  1905,  materially  changed  the  character 
of  the  action,  and  made  an  entirely  new  case. 
The  original  suit  had  been  instituted  in  as- 
sumpsit on  the  6th  day  of  June,  1901,  and 
was  changed  on  the  4th  day  of  June,  1903, 
to  trover,  and  on  the  4th  of  April,  1905,  the 
form  of  action  was  amended  to  assumpsit, 
and  a  new  claim,  demand,  and  cause  of  ac- 
tion filed  with  the  declaration.  These  ac- 
tions, one  In  tort  and  the  other  an  action  ex 
contractu,  do  not  admit  of  the  same  pleas. 
The  measure  of  damages  in  trover  is  the 
value  of  the  goods  at  the  time  of  the  con 
version,  and  in  assumpsit  the  recovery  is  for 
the  money  had  and  received  for  the  use  of 
the  plaintiff.  In  SdHulz  t.  Fox,  53  Md.  37, 
it  was  held  upon  the  filing  of  the  amended 
declaration,  under  the  circumstances  of  that 
case,  the  defendant  had  the  right  to  Inter- 
pose the  plea  of  limitations  aa  a  defense  to 
the  new  case  thus  made  against  him.  In 
HamUton  v.  Thirston,  94  Md.  256,  61  Atl 
42,  where  the  original  declaration  was  a  suit 
upon  an  alleged  oral  agreement,  and  there 
was  no  count  in  the  declaration  on  a  quan- 
tum meruit  for  tho  vala*  of  the  services, 


under  an  amendment  to  the  action  In  as- 
sumpsit to  a  quantum  meruit,  this  court  held 
it  was  a  new  suit,  and  the  statute  of  lim- 
itations was  a  bar  to  the  action.  In  Zier  v. 
Chesapeake  Ry.  Co.,  98  Md.  41,  56  AtL  385, 
Chief  Judge  McSherry,  said :  "Thus,  in  Ham- 
ilton V.  Thirston,  supra,  it  was  held  that  a 
plea  similar  in  effect  to  the  one  we  are  con- 
sidering was  proper  because  the  amendment 
of  the  declaration  changed  the  form  of  ac- 
tion." Mr.  Poe,  in  his  valuable  work  on 
Practice  (section  189),  thus  states  the  rule: 
"If  the  defendant  omits  to  plead  the  statute 
of  Ilmitatipns,  and  subsequently  the  declara- 
tion is  amended  by  the  addition  of  other 
counts,  the  defendant  is  entitled  to  plead 
limitations  to  such  counts,  and  where  the 
amendmrat  materially  changes  the  character 
of  the  action  the  plea  will  be  available." 
In  25  Cyc.  1308,  the  rule  is  thus  laid  down, 
as  supported  by  authority:  "An  amendment 
which  Introduces  a  new  or  different  cause 
of  action  and  makes  a  new  and  different  de- 
mand does  not  relate  back  to  the  beginning 
of  the  action,  so  as  to  stop  the  running  of 
the  statute  of  limitations,  but  is  the  equiva- 
lent of  a  fresh  suit  upon  a  new  cause  of  ac- 
tion, and  the  statute  continues  to  run  until 
the  amendment  is  filed;  and  this  rule  ap- 
plies, although  the  two  causes  of  action  arise 
out  of  the  same  transaction.  And  if  the 
plaintiff  introduces  a  new  claim  and  cause 
of  action  by  the  amendment  against  which 
the  statute  of  limitations  has  run,  tliat  de- 
fense is  available."  25  Cyc.  1304  and  1309. 
The  filing  of  the  second  amended  declaration 
and  cause  of  action  was  equivalent  to  bring- 
ing a  new  suit  as  of  the  date  of  the  amend- 
ment, and  the  defendant  cannot  be  deprived 
of  the  opportunity  of  pleading  the  defense 
of  limitations.  Johnson  v.  District,  1  Mac- 
key,  D.  C.  428.  In.  the  present  case,  the 
change  of  the  form  of  action  by  the  plain- 
tiff's amendment  introduced  a  new  and  dif- 
ferent claim,  demand,  and  cause  of  action, 
and  this  opened  the  case  to  the  bar  of  the 
statute  of  limitations  under  the  defendant's 
third  plea,  and  there  was  error  in  not  grant- 
ing the  defendant's  fifteenth,  sixteenth,  and 
seventeenth  prayers.  As  this  conclusion  dis- 
poses of  the  case,  it  will  be  unnecessary  to 
consider  the  other  rulings  raised  by  the  re- 
maining exceptions. 

For  the  errors  indicated,  the  Judgment  ap- 
pealed from  must  be  reversed,  and  as  the 
plaintiff's  demand,  set  out  in  the  second 
amended  declaration,  is  barred  by  limita- 
tions a  new  trial  will  not  be  awarded. 

Judgment  reversed,  and  new  trial  refused, 
with  costs  to  the  appelant 
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(Conrt  of  Appeals  of  Maryland.     June  22, 
1911.) 

L  Affeax  akd  Ebkob  ({  324*)— Sevebance. 
Where  one  of  two  or  more  parties  against 
whom  a  jodgment  has  heen  entered  af'Iaw  de- 
sire* to  appeal,  he  should  apply  to  the  Court 
of  Appeals  for  a  writ  of  summons  and  serer- 
ance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  1806-1809;    Dec.  Dig.  | 
324.*] 
2.  DisvissAt.   ARD   NONStnr  ({  2e»)  — Joint 

TOBT-FEASOBS — NONBUIT. 

In  a  suit  against  joint  tort-feasors,  plain- 
tiff may  submit  to  a  nonsuit  before  the  close  of 
bis  case,  as  well  as  when  it  is  concluded,  as  to 
such  of  the  defendants  aa  the  evidence  does  not 
sufficiently  connect  with  the  tort. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  NMisuit,  Cent.  Dig.  U  46,  48-69;  Dec.  Dig. 
!26.»] 

8w  Pleadino    (I    237*)— Ambndmbnt  — Cow- 

rOBMITT  TO   PKOOF. 

It  was  not  error  for  the  court,  at  the  olose 
of  plaintiff's  case,  to  permit  plaintiff  to  amend 
bis  declaration  to  conform  to  the  proof  by  lim- 
iting the  allegation  of  negligence  to  two  par- 
ticular defendants. 

[Ed.    Note.— For   other   cases,   see    Pleading, 
Cent.  Dig.  H  603-619;  Dec.  Dig.  §  237.*] 
4.  Keolioence  (§  119*)— Issues,  Paoor,  and 

Vabiance— Date. 

That  an  accident  occurred  on  a  different 
date  from  that  named  in  the  declaration  is  in- 
nffident  to  prevent  a  recovery. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  212;    Dec.  Dig.  |  119.*] 

6.  MumcIPAL  COBFOBATIONS  (i  706*)— SiBEETS 

—Wagons— NEQLiaENT  Loading. 

That  beams  being  hauled  over  a  city  street 
projected  over  and  beyond  the  edge  of  the  wag- 
on and  came  in  contact  with  plaintiff  as  the 
wagon  was  being  driven  along  the  street  did 
not  of  itself  show  that  the  wagon  was  negli- 
geatly  loaded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpoiations,  Dec.  Dig.  {  706.*] 

6.  NEOUOENCX    ({   139*)— INSIRT70TI0N8. 

Where,  in  an  action  against  defendants 
F.  and  S.  for  injuries  to  plaintiff,  there  was  evi- 
dence sufficient  to  entitle  plaintiff  to  recover 
against  F.,  a  request  by  S.  to  charge  that  there 
was  no  evidence  legally  sufficient  to  entitle 
plaintiS  to  recover,  and  that  the  jury's  verdict 
should  be  for  defendant  S.,  was  properly  re- 
fused, as  calculated  to  mislead  the  jury  to  be- 
lieve that  there  was  no  evidence  sufficient  to 
sustain  a  verdict  against  F. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  i  139.*] 

7.  Xbiai.  a  194*)— Instbuciionb. 

Where,  in  an  action  for  injuries,  the  ques- 
tion whether  it  was  due  to  the  negligent  driving 
of  the  wagon  by  the  agents  of  defendant  F.  was 
for  the  jun,  a  request  by  another  defendant 
to  charge  that  the  immediate  cause  of  the  in- 
jury was  due  to  the  negligent  driving  of  the 
wagon  by  F.'a  servants  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  439-466;   Dec.  Dig.  I  194.*] 

8.  Tbial  (f  262*)— Reqttest  to  Chabob— Ap- 

PUCABILITT  10  EVIDKNOE. 

Where,  in  an  action  for  injuries  to  plain- 
tUf  by  his  beiag  struck  by  timbers  so  driven 
along  a  city  street  as  to  overlap  the  curb,  there 
was  no  evidence  legally  sufficient  to  show  that 
tbe  wagon  was  negligently  loaded  by  the  serv- 


ants of  one  of  the  defendants,  aa  well  as  negU- 
gently  driven  by  the  servant  of  the  other  de- 
fendant, the  court  erred  in  charging  that,  if  the 
timbers  had  been  negligently  loaded,  and  the 
wagon  was  also  negligently  driven,  plaintiff 
could  recover  against  both  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  596-612;   Dec.  Dig.  §  252.*] 

9.  Tbial  (J  139*)— Request  to  Chabgb— Di- 

BECTION    OF    VEBDICT-^QUESTION    FOB    JUBT. 

Where  there  was  evidence  sufficient  to  jus- 
tify submission  of  the  case  to  the  jury  as  against 
one  of  the  defendants,  the  court  properly  re- 
jected prayers  offered  by  him,  instructing  a  ver- 
dict in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  338-341;   Dec.  Dig.  §  139.*] 

10.  Tbial  (i  251*)— Inbtbuctionb— Affuca- 
bilitt  to  Pleading. 

A  requested  charge,  which  did  not  correctly 
state  the  facts  relied  on  as  alleged  in  plaintiff's 
amended  declaration,  was  properly  refused. 

[Ed.  Note.— For  oliier  cases,  see  Trial,  Cent 
Dig.  S§  587-595 ;    Dec.  Dig.  {  251.*] 

11.  Municipal  Cobpobations  (|  706*)  — 
Stbeets — Injubies  to  Pedestrians  —  Neg- 
ligent Dbivino  —  Contbibutoby  Negli- 
gence. 

Where  plaintiff,  while  standing  on  the  curb, 
was  injured  by  the  overhang  of  timbers  alleged 
to  have  been  negligently  driven  around  a  street 
intersection,  an  Instruction  that,  if  plaintiff  was 
standing  so  near  to  the  curb  as  to  render  such 
an  accident  probable,  and  plaintiff  in  taking 
such  position  was  not  exercising  ordinary  care, 
be  could  not  recover  submitted  the  question  of 
contributory  negligence  In  as  favorable  a  man- 
ner as  defendants  were  entitled  to. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  706.*] 

12.  Tbial  ({  252*)— Request  to  Charge— Ap- 
plicability TO  Evidence. 

Where,  in  an  action  by  a  pedestrian  for 
injuries  caused  by  his  being  struck  by  the  over- 
hang of  timbers  hauled  along  a  city  street,  there 
was  some  evidence  that  one  of  the  men  on  the 
wagon  gave  an  alarm,  but  there  was  no  evi- 
dence that  plaintiff  heard  the  warning,  or  knew 
that  it  was  intended  to  warn  him  of  danger 
from  the  contents  of  the  wagon,  a  request  to 
charge  that,  if  plaintiff  was  warned,  but  was 
heedless  of  the  warning,  and  maintained  his 
position  when  an  ordinarily  prudent  man  would 
have  moved,  he  could  not  recover  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  596-612;   Dec.  Dig.  {  252.*] 

13.  Daicagks  (S  172*)— Febsonal  Injcbhes— 
Pbofits. 

Where,  in  an  action  for  injuries,  plaintiff 
testified  that  when  injured  he  was  operating  a 
pool  room,  and  that  by  reason  of  the  injury  he 
was  unable  to  longer  operate  it,  and  ultimately 
closed  it,  he  was  properly  permitted  to  state 
the  amount  of  profits  he  made  from  the  pool 
room  while  he  was  operating  it 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  g{  490-492;   Dec.  Dig.  {  172.*] 

14.  Mabteb  and  Sebvant  (i  330*)— Irjubibs 
to  Thibd  Pebbonb— Evidence. 

Where  plaintiff,  a  pedestrian,  was  injured 
by  the  overhang  of  timbers  claimed  to  have  been 
negligently  loaded  by  the  servants  of  defendant 
S.  on  a  wagon  alleged  to  have  been  negligently 
driven,  evidence  that  defendant  F.  was  the 
master  of  the  driver,  and  that  tbe  accident  was 
due  solely  to  the  driver's  negligence,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  330.*] 
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15.  JuDouENT  (i  250*)— Decijibatioit. 

Plaintiff  sued  four  defendants  for  injuries 
sustained  by  being  struck  by  certain  timbers 
negligently  permitted  to  project  over  a  sidewalk 
as  they  were  bein^  hauled  along  a  city  street, 
charging  that  the  timbers  were  negligently  load- 
ed by  the  servants  of  defendant  8.,  and  that 
the  wagon  was  negligently  driven  by  the  serv- 
ant of  defendant  FT;  that  by  reason  of  the  neg- 
ligent acts  of  the  "defendants"  plaintiff  was 
compelled  to  spend  a  large  sum  of  money  for 
medical  attendance,  etc.  Plaintiff  took  a  non- 
suit against  two  of  the  defendants,  and  nro- 
ceeded  to  judgment  against  the  others.  Held, 
that  the  declaration  was  fatally  defective  and 
insufficient  to  sustain  a  judgment  against  the 
two  remaining  defendants. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Gent.  Dig.  i  436;   Dec  Dig.  {  250.*] 

16.  Pleadiro  (I  240*)— Amendment— MoDK. 
Where   an   action   was   originally   brought 

against  four  defendants,  and  at  the  trial  two 
01  them  were  dismissed  and  the  declaration 
amended,  the  proper  practice  was  to  leave  the 
original  declaration  in  the  case  and  file  a  new 
one  against  the  remaining  defendants,  if  it  was 
desired  to  limit  the  allegations  of  negligence  to 
them. 

r£<d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  636-641;  Dec.  Dig.  f  240.*] 

17.  Mastes  and  Servant  (g  304*)— Injuries 
TO   Thibd   Pebbons  —  Concubbent  Neoli- 

OENCE. 

Where  a  third  i>erBon  is  injured  by  the  con- 
current negligence  of  the  servants  of  different 
masters,  the  law  does  not  draw  fine  distinctions 
in  determining  which  negligence  was  the  proxi- 
mate cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  304.*] 

Appeals  from  Baltimore  City  Court ;  Tbos. 
Ireland  Elliott,  Judge. 

Action  by  Charles  J.  M.  Taylor  against 
Howard  O.  Flror  and  others.  Judgment  for 
plaintiff  against  defendants  Flror  and  Sax- 
ton,  and  they  appeal  separately.  Reversed, 
and  nev  trial  ordered. 

Plaintiff's  amended  declaration  purported 
to  charge  Howard  O.  Firor,  B.  Saxton,  the 
Pittsburg  Valve  Foundry  Construction  Com- 
pany, and  the  mayor  and  city  council  of  Bal- 
timore with  a  cause  of  action  for  Injuries, 
and  alleged  that  on  March  21,  1910,  plaintiff 
was  rightfully  on  the  pavement  or  sidewalk 
on  the  comer  of  Fayette  and  St  Paul  streets, 
in  Baltimore  city,  and  was  exercising  due 
and  proper  care,  and  while  so  rightfully  on 
the  pavement  or  sidewalk  a  wagon  belonging 
to  the  defendant  Howard  O.  Firor,  and  in 
charge  and  control  of  the  agents  and  serv- 
ants of  the  defendant  Howard  O.  Flror,  was 
driven  along  the  public  highway,  near  to  the 
pavement  or  sidewalk,  In  a  negligent  and  care- 
less manner,  which  wagon  was  negligently  and 
carelessly  loaded  by  the  agents  and  servants 
of  the  defendant  E.  Saxton  with  beams  or 
timbers  which  protruded  over  such  pavement 
or  sidewalk,  and  the  plaintiff  was  struck  by 
the  said  timbers  and  his  arm  and  shoulder 
bones  were  broken,  and  be  was  seriously  aud 
permanently  injured;  and  by  reason  of  the 
said  negligent  and  careless  acts  of  the  "de- 
fendants" plaintiff  was  compelled  to  expend 


large  sums  of  money  for  medical  attendance, 
and  was  compelled  to  abandon  the  lucrative 
business  in  which  he  was  engaged,  and  other 
wrongs  then  and  there  suffered  and  sustain- 
ed, for  which  he  demanded  $10,000. 

During  the  trial,  plaintiff  took  a  nonsuit 
as  to  the  defendants  Pittsburg  Valve  Foun- 
dry Construction  Company  and  the  city,  and 
proceeded  to  Judgment  against  defendants 
Flror  and  Saxton  alone. 

At  the  close  of  plaintifTs  case,  defendants 
Flror  and  Saxton  having  moved  for  a  verdict 
on  the  theory  that  (be  complaint  charged 
negligence  against  all  the  defendants,  and 
that  such  allegation  was  not  sustained  by 
the  proof,  plaintiff  asked  leave  In  o|ien  court 
to  amend  the  declaration,  so  as  to  charge 
that  the  wagon  by  which  platntlfT  was  injur- 
ed belonged  to  the  defendant  Howard  O.  Fi- 
ror, and  was  negligently  and  carelessly  load- 
ed by  the  agents  aud  servants  of  the  defend- 
ant Saxton.  Leave  to  make  this  amendment 
having  been  granted,  the  motion  to  disiulss 
made  by  defendants  Flror  and  Saxton  was 
denied. 

Defendant  Saxton's  tblrd  prayer  prayed 
the  court  to  Instruct  the  Jury  that  there  was 
no  evidence  legally  sufficient  to  prove  that 
the  loading  of  the  wagon  on  the  day  alleged 
In  the  declaration  was  done  in  a  nevll^nt 
manner,  and  that  their  verdict  must  be  for 
him. 

Defendant  Saxton's  first  prayer  requested 
that  the  court  Instruct  the  Jury  that  there 
was  no  evidence  in  the  case  legally  sufficient 
to  entitle  plaintiff  to  recover,  and  that  their 
verdict  must  be  for  the  defendant  Saxton. 

Defendant  Saxton's  fifth  prayer  requested 
tbe  court  to  charge  that  the  immediate  cause 
of  plaintiff's  injury  was  due  to  tbe  negli- 
gent driving  of  the  wagon  in  question  by  the 
agents  of  defendant  Flror,  and  that  their 
verdict  must  therefore  be  in  favor  of  de- 
fendant Saxton. 

Plaintiff's  first  prayer,  which  the  court 
gave,  requested  the  court  to  charge  that,  if 
the  jury  should  find  from  the  evidence  that 
plaintiff  was  standing  on  the  sidewalk  at 
or  near  the  comer  of  Fayette  and  St  Paul 
streets,  in  Baltimore  dty,  and  that  he  was 
exercising  ordinary  care,  and  sbould  further 
find  that  a  wagon  belonging  to  and  in  charge 
of  an  agent  or  servant  of  defendant  Howard 
O.  Flror  was  driven  along  the  street  near 
the  said  corner,  and  sncb  wagon  was  loaded 
with  boards  or  timbers,  nailed  together,  that 
extended  or  projected  beyond  the  sides  of  tbe 
wagon,  and  shall  further  find  the  boards  or 
timbers  had  been  so  placed  or  loaded  by  the 
agents  or  servants  of  defendant  Saxton  for 
the  purpose  of  having  been  hauled  or  carried 
for  Saxton  through  the  streets  of  Baltimore, 
and  shall  find  that  in  so  loading  the  wagon 
Saxton's  agents  and  servants  did  not  exercise 
such  care  or  caution  as  a  reasonably  pru- 
dent man   would  ordinarily  exercise  under 
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like  drcomstances,  and  that  the  agent  or 
servant  of  defendant  Flror  In  a  negligent  and 
careless  manner  drove  the  wagon  along  the 
street,  at  or  near  the  comer  of  Payette  and 
St  Panl  streets,  and  that  plaintiff  was  struck 
by  the  boards  or  timbers  with  which  the 
wagon  wag  loaded  and  was  injured,  then  the 
verdict  mnst  be  for  plaintiff  against  both  de- 
fendants Flror  and  Saxton.  Defendant  Sax- 
ton  excepted  to  this  instrnctlon,  first  because 
there  was  no  evidence  legally  sufficient  to 
■how  that  the  wagon  was  negligently  loaded; 
and,  second,  because  even  If  there  was  evi- 
dence legally  sufficient  to  show  such  fact,  the 
loading  was  the  remote,  and  not  the  proxi- 
mate, cause  of  the  injuries. 

Defendant  Firor's  first,  third,  and  fourth 
prayers  were  as  follows:  "First  The  court 
tautmcts  the  Jury  that  plaintiff  has  produced 
no  legally  sufficient  evidence  under  the  plead- 
ings to  entitle  him  to  recover  as  against  de- 
tendant  Flror."  "Third.  The  court  instructs 
tbat  nnder  the  whole  evidence  there  has  been 
produced  no  evidence  legally  sufficient  under 
the  pleadings  to  entitle  plaintiff  to  recover 
against  the  defendant  Flror.  Fourth.  The 
court  instructs  that  there  is  no  evidence  le- 
gally sufficient  to  show  that  the  driver  of  the 
wagon  was  at  the  time  plaintiff  was  injured 
the  servant  of  the  defendant  Siror,  and  hence 
the  verdict  must  be  In  his  favor."  All  of 
which  were  refused. 

Defendant  Firor's  sixth  prayer,  which  was 
granted,  was  as  follows:  "The  court  in- 
stmcts  that  if  tha  Jury  find  that  the  position 
In  which  plaintiff  was  standing  was  so  near 
to  the  curb  of  the  street,  and  so  near  to  the 
sonthwest  intersection  of  Fayette  and  St 
Paul  streets,  as  to  render  an  accident  proba- 
ble with  beams  passing  along  Fayette  street 
and  turning  down  St  Paul  street,  and  that 
if  they  shall  further  find  that  plaintiff  stood 
In  that  position  with  his  back  toward  the 
carb,  and  shall  further  find  that  the  plaintiff 
in  thos  taking  that  position  was  not  exercis- 
ing the  care  that  an  ordinarily  prudent  per- 
son would  exercise  under  like  circumstances, 
then  plaintiff  is  not  entitled  to  recover,  and 
their  verdict  should  be  for  defendants." 

Defendant  Firor's  seventh  prayer  was  as 
foUows:  "The  court  Instructa  that  if  the 
Inry  find  that  plaintiff  was  standing  in  the 
pofiUion  on  the  sidewalk  at  the  comer  of  St. 
Paul  and  Fayette  streets,  In  Baltimore  city, 
and  in  close  proximity  to  the  fire  alarm  box 
u  testified  by  him,  and  further  find  that  as 
the  wagon  mentioned  In  the  evidence  ap- 
proached the  comer  plaintiff  was  warned 
ot  the  danger  of  bis  position  in  respect  to 
the  contents  of  the  wagon  alleged  to  pfo- 
tnde  over  the  pavement  or  sidewalk,  and 
plaintiff  was  heedless  of  the  warning  and  re- 
mained in  such  position,  and  the  Jury  be- 
lieved that  an  ordinarily  pmdent  man  un- 
der like  circumstances.  In  the  exercise  of  or- 
illnary  care,  would  have  moved  from  such 
position,  and  if  plaintiff  had  moved  he  would 
not  hava  been  liUurad,  he  could  not  recover." 


Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  PAITISON,  URNBR, 
and  STOCKBRIDGE,  JJ. 

Joseph  N.  Ulman,  Frederick  T.  Dorton, 
and  Wm.  C.  Smith,  for  appellants.  Edwin 
Burgess  and  D.  Eldridge  Monroe,  for  appel- 
lee. 

BOYD,  0.  J.  The  appellee  sued  the  Pitts- 
burg Valve  Foundry  Construction  Company 
and  the  mayor  and  city  council  of  Balti- 
more, together  with  the  two  appellants  (Flr- 
or and  Saxton)  now  before  us,  for  Injuries 
alleged  to  have  been  sustained  by  him  by 
being  struck  by  beams  or  timbers  which  pro- 
truded over  a  sidewalk  in  Baltimore,  while 
being  carried  in  a  wagon  through  one  of  its 
streets.  During  the  course  of  the  trial,  ver- 
dicts were  rendered  in  favor  of  the  two  cor- 
porations, but  a  verdict  was  also  rendered 
against  the  two  individual  defendants,  niion 
which  a  Judgment  was  entered.  They  took 
separate  appeals,  which  upon  motion  in  this 
court  were  consolidated. 

[1]  The  case  is  a  peculiar  one,  as  each 
of  the  two  appellants  seeks  to  put  the  re- 
sponsibility upon  the  other.  As  it  had  been 
recently  repeated  by  us  that,  when  one  of 
two  or  more  parties  against  whom  a  Judg- 
ment has  been  entered  at  law  desires  to  ap- 
peal, he  should  apply  to  this  court  for  a 
writ  of  summons  and  severance  (Oldenburg 
V.  Dorsey,  102  Md.  172,  62  AO.  576 ;  P.  B.  & 
W.  B.  Co.  v.  Stumpo,  112  Md.  671,  77  Atl. 
266),  It  would  perhaps  have  been  better  to 
have  pursued  that  course,  but,  as  the  ap- 
peals were  with  our  leave  consolidated,  we 
wUI  treat  them  as  a  Joint  appeal,  although 
the  fact  that  some  of  the  exceptions  were 
taken  by  the  one  or  the  other  of  them  makes 
the  record  somewhat  confusing. 

[2]  The  first  exception  of  defendant  Flror 
will  first  be  briefly  referred  to.  When  the 
first  witness  mentioned  in  the  exception  was 
on  the  stand,  the  plaintiff  called  for  the  con- 
tract between  the  mayor  and  city  council  of 
Baltimore  and  the  Pittsburg  Company,  and 
after  examination  of  it  one  of  the  counsel 
for  the  plaintiff  stated  that  they  were  satis- 
fied tbat  the  dty  of  Baltimore  was  not  lia- 
ble, and  they  consented  to  a  verdict  in  its 
favor.  Accordingly  a  verdict  was  rendered 
at  once  in  favor  of  the  mayor  and  city  coun- 
cil of  Baltimore,  and  Judgment  was  entered 
thereon.  The  defendant  Flror  then  moved 
to  stay  further  proceedings,  upon  the  ground 
that  Judgment  had  been  entered  in  favor  of 
the  said  defendant  but  the  motion  was  over- 
ruled. There  was  no  error  In  that  ruling. 
It  Is  well  settled  that  in  a  suit  against  Joint 
tort-feasors  the  plaintiff  may  submit  to  a 
nonsuit  as  to  such  of  the  defendants  as  the 
evidence  does  not  sufficiently  connect  with 
the  tort  In  question;  but,  as  was  said  In  1 
Poe  on  Pi.  ft  Pr.  f  527.  "in  actions  of  tort 
against  several  defendants,  if,  at  the  end  of 
the  plaintiff's  case,  there  is  no  evhtence 
against  one  or  more  of  the  defendants,  the 
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practice  Is  for  the  court  to  direct  such  de- 
fendant or  defendants  to  be  acquitted  before 
any  part  of  the  defense  is  gone  Into."  In 
the  recent  case  of  Diamond  State  Ck>.  v. 
Blake,  105  Md.  570,  we  said,  on  page  679, 
66  Atl.  631,  on  page  635:  "The  proper  prac- 
tice undoubtedly  was  to  have  taken  the  ver- 
dict when  the  prayer  was  granted,  but  It 
was  overlooked."  That  referred  to  a  prayer 
which  had  been  granted  at  the  conclusion  of 
the  plaintiff's  case.  Instructing  a  verdict  to 
be  entered  for  one  of  the  defendants.  Such 
being  the  practice,  there  tan  be  no  possible 
reason,  when  the  plaintiff  Is  satisfied  that 
one  of  the  defendants  cannot  be  held  liable, 
why  such  a  verdict  cannot  be  rendered  be- 
fore the  conclusion  of  the  plaintiff's  case,  as 
well  as  when  it  Is  concluded.  No  objection 
to  the  verdict  In  favor  of  the  mayor  and  city 
council  of  Baltimore  or  of  the  Pittsburg 
Company,  which  was  also  acquitted  at  the 
end  of  the  plaintiff's  case,  can  therefore  af- 
fect the  right  of  the  plaintiff  to  recover 
against  the  other  defendants,  if  otherwise 
entitled  to  do  so. 

[3]  Nor  do  we  think  that  these  appellants 
could  validly  object  to  the  allowance  of  the 
amendment  of  the  declaration;  and  hence 
there  was  no  error  of  which  Flror  can  com- 
plain in  the  rulings  in  his  sixth  and  seventh 
bills  of  exceptions. 

[4]  We  deem  It  proper  at  this  point  to 
pass  on  some  of  the  prayers  offered  by  the 
defendants.  Instead  of  considering  the  other 
exceptions  In  their  regular  order.  The  de- 
fendant Flror  offered  twelve  and  the  de- 
fendant Saxton  eight.  Saxton's  third  prayer 
asked  the  court  to  Instruct  the  Jury  "that 
there  Is  no  evidence  legally  suflScieut  to  prove 
that  the  loading  of  the  wagon  on  the  day 
set  forth  In  the  declaration  was  done  in  a 
negligent  manner,  and  their  verdict  must  be 
for  the  defendant  E.  Saxton."  If  that  prayer 
had  relied  simply  on  the  fact  that  the  acci- 
dent occurred  on  a  different  day  from  that 
named  in  the  declaration,  that,  of  course, 
would  not  have  been  sufficient  to  defeat  recov- 
ery, but  that  was  not  the  point,  as  there 
was  no  question  about  the  date;  the  day 
alleged  in  the  declaration  (March  21,  1910) 
was  the  one  on  which  the  accident  occurred, 
as  shown  by  the  plaintiff's  own  testimony 
and  the  other  evidence.  Without  relying  on 
the  fact  that  in  a  number  of  other  prayers 
the  court's  attention  was  called  to  the  plead- 
ings, which  was  eufllcient  to  require  the 
court  to  examine  them,  as  we  decided  in 
Fletcher  v.  Dixon,  107  Md.  428,  68  Atl.  875, 
this  prayer  specifically  referred  to  the  dec- 
laration. In  the  declaration,  as  amended,  the 
ground  of  recovery  as  against  Saxton  was 
based  on  the  distinct  and  only  allegation 
that  the  "wagon  was  negligently  and  care- 
lessly loaded  by  the  agents  and  servants  of 
the  defendant  E.  Saxton  with  beams  or 
timbers  which  protruded  over  said  pavement 
or  sidewalk,"  etc. 

[S]  There  is  no   evidence   in  the  record 


which  tends  to  show  negligence  on  the  part 
of  Saxton's  servants  in  loading  the  waeon. 
Surely  the  mere  fact  that  the  platform  pro- 
truded over  the  wagon  is  not  evidence  of 
negligence.  If  that  be  so,  it  might  be  im- 
possible to  haul  a  platform  or  other  article 
which  was  wider  thab  a  wagon  on  whlctai 
it  is  carried  without  being  guilty  of  negli- 
gence, while  It  Is  a  fact  Imown  to  every  one 
that  many  articles  are  hauled  through  tiie 
street  of  cities  and  towns  which  project  over 
and  beyond  the  edge  of  the  wagons  on  wtilch 
they  are  hauled.  The  testimony  shows  tbat 
this  platform  projected  a  foot,  or  at  most 
a  foot  and  a  half,  beyond  the  wagon,  and 
that  it  was  loaded,  not  only  in  the  usual,  but 
the  only,  way  it  could  have  been.  It  may 
be  true  that  if  it  had  not  projected  beyond 
the  wogon  at  all  the  accident  would  not 
have  happened,  but  that  fact  does  not  make 
It  negligence  on  the  part  of  Saxton's  serv- 
ants in  loading  the  wagon.  The  evidence  of- 
fered on  the  part  of  the  plaintiff  is  to  the 
effect  that  it  was  the  carelessness  of  the 
driver  which  caused  the  injuries.  He  could 
see  that  the  platform  projected,  and  some  of 
the  evidence  shows  that  before  he  started 
the  wagon  he  examined  it  to  see  how  the 
platform  was  placed  on  it,  and  if  there 
was  occasion  to  drive  up  to  the  curb  be 
ought  to  have  at  least  warned  any  one 
standing  as  the  plaintiff  was.  with  his  back 
to  the  wagon,  of  the  approach  of  the  wagon, 
and  have  stopped  bis  team,  if  the  wamiug 
was  not  heeded.  Inasmuch,  then,  as  there 
was  no  evidence  of  negligence  on  the  part 
of  Saxton  or  his  servants  in  loading  the 
wagon,  his  third  prayer  should  have  been 
granted,  as  that  was  the  only  charge  of 
negligence  in  the  declaration  on  his  part. 

[t-8]  As  his  first  prayer  asked  the  court 
to  say  there  was  "no  evidence  legally  suf- 
ficient to  entitle  the  plaintiff  to  recover," 
it  was  properly  refused,  as  there  was  evi- 
dence against  Flror,  and,  although  he  only 
asked  for  a  verdict  In  his  favor,  the  jury 
might  have  been  misled.  As  the  right  of  the 
plaintiff  to  recover  against  Saxton  was  not 
based  on  the  facts  set  out  in  the  fourth 
prayer,  the  court  could  not  grant  that,  un- 
der its  theory  of  the 'case  as  shown  by  Its 
rejection  of  the  tliird.  The  fifth  assumed 
that  the  cause  of  the  injury  was  due  to  the 
negligent  driving  of  the  wagon  by  the  agents 
of  Flror,  and,  as  that  was  a  question  for 
the  Jury,  it  was  properly  rejected.  What 
we  have  said  as  to  the  fourth  applies  to  the 
sixth.  The  same  thing  may  be  said  as  to 
the  seveuth,  with  the  additional  statement 
that  he  got  quite  as  much  under  the  eighth 
as  he  could  ask  under  the  pleadings.  It 
also  follows  from  what  we  have  said  that 
his  first  exception  to  the  plaintiff's  first 
prayer  should  have  been  sustained.  The  sec- 
ond exception  to  that  prayer  was  not  well 
taken,  as  will  be  seen  by  what  we  say  in 
Iiasslug  on  the  demurrer  to  the  declaration. 

[.t-12J  The  first,  third,  and  fourth  prayer* 
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of  defendant  Siror  were  properly  rejected. 
There  was,  in  our  Judgment,  sufficient  evi- 
dence to  require  tbe  court  to  submit  the  case 
to  the  Jury  against  him.  Tbe  second  does 
not  correctly  state  the  facts  relied  on  as 
alleged  In  the  amended  declaration,  and  hence 
waa  properly  rejected.  It  alleged  that  the 
wagon  belonged  to  Flror,  and  not  to  all  of 
the  defendants.  We  think  the  sixth  as  fa- 
vorable to  the  defendants  as  could  have 
been  asked  under  tbe  evidence  as  to  con- 
tributory negligence.  The  testimony  does  not 
soEtain  the  seventh.  It  is  true  that  there 
was  some  evidence  that  one  of  the  men  on 
the  wagon  gave  an  alarm,  but  there  is  noth- 
ing to  show  that  the  plaintiff  heard  the 
warning,  or  knew  that  It  was  Intended  to 
warn  him  of  the  contents  of  the  wagon,  or 
that  be  was  in  danger.  Tbe  undisputed  evi- 
dence is  not  such  as  Is  stated  in  the  eighth 
prayer,  and  hence  it  was  properly  rejected. 
His  ninth,  tenth,  eleventh,  and  twelfth  hav- 
ing been  granted,  we  are  of  tbe  opinion  that 
he  cannot  complain  as  to  the  rulings  on  his 
prayers,  or  to  overruling  his  exceptions  to 
the  plaintiff's  first  prayer. 

As  the  plaintiff's  first  prayer  submitted 
the  question  of  negligence  of  Saxton's  agents 
in  loading  the  wagon,  and  concluded  with 
the  right  to  recover  against  both  defendants, 
there  was  error  In  granting  it,  as  we  have 
said  there  was  no  such  evidence.  As  we 
have  seen,  there  was  a  special  objection  to 
It  on  that  ground.  No  objection  has  been 
urged  against  the  plaintiff's  second  prayer, 
which  refers  onlj'  to  the  measure  of  dam- 


[13,  14]  It  would  serve  no  good  purpose  to 
discuss  in  detail  the  exceptions  to  testimony 
not  already  referred  to.  Firor's  second  and 
ninth,  as  to  profits,  Included  questions  which 
properly  went  to  the  Jury.  His  third,  fourth, 
and  fifth  are  not  now  very  material  under 
our  view  of  the  case;  but  It  Is  clear  that 
by  the  questions  Included  in  them  the  defend- 
ant Saxton  was  endeavoring  to  show  that 
Firor,  and  not  he,  was  responsible  for  the 
acts  of  the  driver,  which  was  relevant,  under 
the  position  taken  by  the  lower  court  The 
eighth  is  not  stated  very  clearly,  but  appar- 
ently the  court  ordered  stricken  out  what 
was  objected  to,  as  it  was  hearsay. 

[15,  II]  It  only  remains  to  refer  to  the 
demurrers.  The  one  to  the  amended  declara- 
tion presents  a  rather  novel  question.  By  that 
declaration,  the  plaintiff  declared  against  the 
four  defendants  mentioned  at  the  beginning 
of  this  opinion,  but  the  allegations  of  what 
was  claimed  to  be  negligence  were  confined  to 
these  two  aK)eIlant8,  and  then  concludes, 
"and  by  reason  of  the  said  negligent  and 
careless  acts  of  the  defendants  the  plaintiff 
was  comi>elIed  to  expend  large  sums  of  mon- 
ey for  medical  attendance,  and  was  com- 
pelled to  abandon  a  lucrative  business  In 
which  he  had  been  engaged."  It  was  per- 
haps Intended  to  refer  in  the  clause  Just 
QQotsd  to  the  appellants  alone  by  the  words 


"tbe  def«[idant8,"  as  the  other  two  had  al- 
ready had  verdicts  in  their  favor,  but  in  the 
first  part  of  the  amended  narr.  the  four  are 
named  as  "defendants."  It  was  doubtless 
the  result  of  making  interlineations  In  the 
narr.  at  tbe  trial  table,  but  technically  the' 
narr.  was  defective.  It  would  not  do  to  per- 
mit a  plaintiff  to  sue  four  persons,  and  then 
show  on  the  face  of  the  declaration  that  only 
two  of  them,  according  to  his  claim,  were  re- 
sponsible. It  Is  true  that  tbe  other  two  had 
been  discharged;  but,  if  for  any  reason  it 
was  deemed  proper  or  desirable  to  continue 
their  names  in  the  declaration,  there  ought 
to  have  been  some  statement  showing  that 
they  had  been  acquitted,  or  some  reason  given 
for  not  alleging  that  they  were  Joint  tort- 
feasors with  the  appellants.  The  proper 
practice  was  to  leave  the  original  narr.  In 
the  case  and  file  a  new  one  against  the  two, 
if  it  was  desired. to  limit  the  allegations  of 
negligence  against  the  appellants;  and  it 
could  then  have  been  stated  that  the  suit  was 
originally  against  the  four,  but  tbe  other 
two  had  been  discharged  by  the  verdicts  in 
their  favor.  It  may  be  that  no  injury  was 
in  point  of  fact  done  the  appellants  by  in- 
cluding the  other  two  in  the  amended  narr., 
but  It  might  cause  confusion,  and  is  not  Jus- 
tified by  any  principle  of  pleading  that  we 
are  aware  of. 

The  narr.  ought  also  to  have  more  deflnfte- 
ly  alleged  that  the  plaintiff  was  struck  by 
the  said  timbers  by  reason  of  the  said  neg- 
ligent and  careless  acts  of  the  agents  and 
servants  of  the  two  defendants,  or  something 
to  that  effect  It  might  be  that  the  serv- 
ants of  Saxton  did  negligently  and  careless- 
ly load  the  wagon,  but  that  such  negligence 
and  carelessness  had  nothing  to  do  with  the 
accident  Or. the  servants  of  Flror  may  have 
driven  along  the  public  highway,  near  to  the 
sidewalk,  in  a  negligent  and  careless  man- 
ner, but  such  negligence  and  careless  driv- 
ing may  not  have  contributed  to  the  injury, 
as  the  timbers  might  have  fallen  off  the  wag- 
on by  reason  of  the  negligent  way  in  which 
they  were  loaded,  and  have  struck  the  plain- 
tiff. We  have  stated  above  the  conclusion 
of  the  narr.,  but  that  applied  to  the  claim 
of  damages,  and  not  to  the  statement  of 
tbe  case,  and,  as  we  have  seen,  the  four  par- 
ties were  named  as  "defendants." 

[17]  If  It  bad  been  shown  that  Saxton's 
servants  negligently  and  carelessly  loaded 
the  wagon,  and  by  reason  of  that  negligence 
and  carelessness  and  the  negligent  and  care- 
less driving  of  Firor's  servants  combined  the 
Injuries  were  sustained,  we  would  have  no 
difficulty  about  the  question  as  to  whether 
the  negligence  of  Saxton's  servants  was  the 
proximate  cause,  provided  the  two  were  prop- 
erly connected  in  the  narr.  It  might  be  that 
the  negligence  of  the  one  would  not  have 
caused  the  Injury;  but  if  the  negligence  of 
both  contributed  to  It  the  law  does  not  in 
such  cases  make  fine  distinctions  in  determin- 
ing which  was  the  proximate  cause.    Tliat 
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is  lUustrated  by  Conowlngo  Bridge  Co.  t. 
Bedrlck,  05  Md.  669,  53  Atl.  430,  and  Penn. 
Steel  Co.  V.  WUklnson,  107  Md.  674,  69  Atl. 
412,  16  L.  B.  A.  (N.  S.)  200.  So,  without 
further  discussion  of  It,  we  are  of  the  opin- 
ion tliat  tbe  demurrer  to  the  amended  dec- 
laration should  have  been  sustained.  In 
▼lew  of  what  we  have  said.  It  Is  unneces- 
sary to  pass  on  the  rulings  to  the  demurrer 
to  Sazton's  pleas  to  the  amended  declara- 
tion, excepting  to  say  that  be  could  have 
gotten  the  benefit  of  what  they  alleged  under 
the  general  issue  plea,  and  he  was  not  in- 
jured by  the  rulings  of  the  court. 

Although  we  are  of  the  opinion  that  the 
third  prayer  ofTered  by  Saxton  should  have 
been  granted,  we  will  not  reverse  the  judg- 
ment without  awarding  a  new  trial  as  to 
him,  but,  as  there  was  a  Joint  Judgment 
against  tbe  two,  we  will  follow  the  practice 
of  this  court  in  such  cases  and  award  a  new 
trial  as  to  both. 

Judgment  reversed  and  new  trial  awarded; 
the  appellee  to  pay  the  costs. 


MODEL  HBATING  CO.  v.  MAOABITY. 
(Supreme  Court  of  Delaware.    Oct.  16,  1911.) 

1.  CORPOBATTONB  (|  672»)— Pl«A  IK  ABATB- 
MENT— AUTHOBITT  OF  FOKEION  COBPOBA- 
TION  TO  SUK. 

The  question  whether  a  contract  made 
within  the  state  by  an  a^ent  of  a  foreign  cor- 
poration, which  has  not  complied  with  the 
laws  of  the  state,  can  be  enforced,  is  properly 
raised  by  a  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tion^  Cent.Dig.  {{2645-2649;  Dec.Dig.  {  672.*] 

2.  COBPOBATIOKS  ({  657*) — FOBEION  COBPOBA- 
TIONS— CONTBAOTS— VaLI  MTT. 

Under  Const.  1897,  art.  9,  {  6,  providing 
that  no  foreign  corporation  shall  do  any  busi- 
ness in  the  state,  through  or  by  branch  offices, 
agents,  or  representatives  located  in  the  state, 
without  having  an  authorized  agent  or  agents 
on  whom  process  may  be  served,  and  Act  March 
23,  1903  &Si  Del.  Laws,  c.  395),  makinc  it  un- 
lawful for  any  corporation  created  by  the  law* 
of  any  other  state  or  b^  the  laws  of  the  United 
States  to  do  business  m  the  state,  through  or 
by  branch  offices,  agents,  or  representatives  lo- 
cated in  the  state,  until  it  shall  have  filed  a 
certified  copy  of  its  charter,  and  the  name  of 
its  authorized  agent  In  the  state,  with  a  sworn 
statement  of  its  assets  and  liabilities,  and  paid 
$50  to  tbe  Secretary  of  State  for  the  use  of  the 
state,  and  imposing  penalties  on  the  corpora- 
tion and  its  agents  violating  tbe  provision,  a 
contract  of  sale  by  a  foreign  corporation, 
which  has  not  complied  with  the  provisions, 
through  an  agent  located  in  the  state,  can  nev- 
ertheless be  enforced  against  tbe  purchaser,  who 
retains  the  benefits  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2536-2543,  2552-2554;  Dec  Dig. 
I  «67.*] 

8.  CoKSTrruTioNAi,  Law  ({  32*)— Constbuo- 

TION     and     OpXBATION    —    SELT-EXEOUTIira 
PBO  VISIONS. 

Const.  1897,  art  9.  I  6,  providing  that  no 
foreign  corporations  shall  do  any  business  in 
the  state  through  or  by  branch  offices,  aeents, 
or  representatives  located  in  the  state,  without 
bavinir  an  authorized  agent  or  agents  on  whom 


legal  process  may  b«  served,  is  not  effecti''^,  in- 
dependent of  statutes  passed  pnrauant  thereto, 
to  deprive  a  foreign  corporation,  which  has  not 
complied  thcrewiui,  of  the  right  to  enforce  a 
contract  against  a  purchaser  who  retains  the 
benefits  thereof;  such  section  not  being  self- 
executing. 

[E^d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  33;   Dec.  Dig.  (  32.*] 

4.    COBPOBATIONS  ({  631*)— FOBEiaN  CiOBPORA- 

TioN— Comity. 

By  comity  a  corporation  created  by  one 
sovereignty  is  permitted  to  make  contracts  in 
another  and  sue  on  its  contracts. 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2489-2494;   Dec  Dig.  (  631.*] 

6.  CoBPOBATioNS  ({  636*)— FoBBiair  Cobfoba- 

IIONS— POWEB  TO  REODI.ATB. 

Each  sovereignty  may,  by  express  statute 
or  settled  policy,  exclude  corporations  created 
by  another  sovereignty,  or  prescribe  terms  with 
which  they  must  comply,  except  such  as  are  en- 
ga:.ed  in  interstate  commerce,  or  otherwise  pro- 
tected by  provisions  of  the  United  States  Con- 
stitution and  statutes. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  260&-2609:  Dec  Dig.  {  &6.*] 

Error  to  Superior  Court,  New  Castle 
County. 

Action  by  the  Model  Heating  Company 
against  Thomas  Magarity.  Judgment  (1 
Boyce,  240,  75  Atl.  614)  for  defendant,  and 
plaintiff  brings  error.  Reversed,  and  demur- 
rer to  special  plea  in  abatement  sustained. 

Argued  before  CURTIS,  Ch.,  and  CONRAD 
and  WOOLLET,  JJ. 

Christopher  L.  Ward  and  John  P.  Nields. 
for  plaintiir  in  error.  Artemas  Smith  and 
Alexander  M.  Daly,  for  defendant  in  error. 

CURTIS,  Cb.  (delivering  opinion  of  court). 
The  writ  of  error  is  taken  by  the  plaintiff 
below  to  a  Judgment  of  tbe  Superior  Court 
overruling  a  demurrer  of  the  plaintiff  to  a 
special  plea  in  abatement  to  the  declaration. 
The  action  was  In  assumpsit  to  recover  for 
goods  sold  and  delivered.  By  a  special  plea 
the  defendant  alleged  that  the  plaintiff  was 
a  corporation  under  the  laws  of  Pennsyl- 
vania; that  at  the  time  the  contract  was 
made  the  corporation  was  doing  business  in 
Delaware  through  and  by  branch  offices, 
agents,  or  representatives  located'  here,  with- 
out having  complied  with  the  provisions  of 
law,  constitutional  and  statutory,  herdnafter 
mentioned  respecting  foreign  corporations, 
and  that  the  contract  was  made  by  the  agent 
of  tbe  plaintiff  located  in  this  state. 

It  Is  provided  by  section  6  of  article  9  of 
the  Constitution,  adopted  June  4,  1897,  as 
follows : 

"No  foreign  corporation  shall  do  any  boal- 
ness  in  this  state  through  or  by  branch  of- 
fices, agents  or  representatives  located  In  this 
state,  without  having  an  anthorized  agent  or 
agents  in  the  state  upon  whom  legal  pro- 
cess may  be  served." 

At  the  time  the  contract  was  made  and  the 
suit  brought  there  was  and  still  is  a  statute, 
approved  March  23,  1903  (22  Dei.  Laws,  c 
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395,  p.  824),  referred  to  in  the  declaration, 
wbich  contained  the  following  provision: 

"Section  1.  That  it  shall  not  be  lawful  for 
any  corporation  created  by  the  laws  of  any 
other  state  or  by  the  laws  of  the  United 
States,  to  do  any  business  in  this  state 
tbrongb  or  by  branch  offices,  agents,  or  rep- 
reaentatlTea  located  in  this  state,  until  it 
shall  have  filed  in  the  office  of  Secretary  of 
State  of  this  state  a  certified  copy  of  its 
charter  and  the  name  or  names  of  Ua  au- 
tborlzed  agent  or  agents  in  this  state,  togeth- 
er with  a  sworn  statement  of  the  assets  and 
liabilities  of  such  company  or  corporation, 
and  paid  to  the  Secretary  of  State,  for  the 
Dse  of  the  state,  fifty  dollars  ($50) ;  and  the 
certitlcate  of  the  Secretary  of  State  under 
bis  seal  of  office,  of  the  filing  of  such  char- 
ter, siiall  be  delivered  to  such  agent  or  agents 
upon  the  payment  to  said  Secretary  of  State 
of  the  usnal  fees  for  making  certified  copies ; 
the  said  certificate  shall  be  prima  facie  evi- 
dence of  such  company's  right  to  do  business 
in  this  sUte." 

By  section  2  it  is  made  the  duty  of  the 
Secretary  of  State  to  deliver  to  the  prothon- 
otary  of  each  county  a  certificate  of  the 
name  of  the  agent,  and  by  section  3  it  is 
made  the  duty  of  each  prothonotary  to  re- 
cord the  certificate.  By  section  4  it  is  enact- 
ed that  service  of  process  may  be  made  on 
such  agent  and  that  it  shall  be  as  effectual  as 
If  eerved  on  the  corporation.  It  is  enacted 
to  section  6  that  any  corporation  doing  busi- 
ness here  without  having  first  complied  shall 
be  guilty  of  a  misdemeanor  and  be  subject  to 
a  fine  for  each  and  every  offense,  and  also 
that  any  agent  of  such  foreign  corporation 
who  shall  transact  any  business  here  for  any 
foreign  corporation,  before  it  has  complied, 
shall  be  guilty  of  a  misdemeanor  and  fined 
for  each  and  every  offense. 

At  the  time  of  the  adoption  of  the  present 
Constitution  on  June  4,  1897,  there  were  In 
force  two  statutes  relating  to  this  same  sub- 
ject-matter. These  two  statutes  taken  to- 
gether contain  in  substance  the  same  require- 
ments of  foreign  corporations  as  are  contained 
In  the  act  of  1903,  above  referred  to,  and  im- 
pose fines  for  violation  thereof,  and  make 
service  on  the  agent  good,  the  only  substan- 
tial difference  being  the  requirement  that  the 
certificate  naming  an  agent  be  filed  in  each 
county  by  the  corporation,  and  not  In  the 
office  of  the  Secretary  of  State,  to  be  by  him 
iDed  with  the  prothonotary  of  each  county. 
These  statutes  are  chapter  703,  vol.  19,  Laws 
of  Delaware,  p.  900,  passed  April  28,  1S93, 
and  chapter  513,  vol.  20,  Laws  of  Delaware, 
p.  544,  passed  May  12,  1897. 

It  appears,  therefore,  that  at  the  time  of 
the  adoption  of  the  C!onstitution  there  were 
in  force  laws  of  substantially  the  same  im- 
port as  now  exist  respecting  foreign  corpora- 
tions doing  business  here.  In  substance  this 
legMation  forbids  foreign  corporations  to  do 
bustnesB  here  by  branch  offices,  or  agents  lo- 
cated hK9,  without  having  filed  a  certificate 


naming  an  authorized  agent  In  the  state  up- 
on whom  process  may  be  served,  and  also  a 
copy  of  its  charter  and  a  sworn  statement  of 
its  assets  and  liabilities,  and  imposes  penal- 
ties for  each  and  ev«ry  offense  by  fine  upon 
both  the  corporation  and  the  agent  violating 
the  laws,  and  makes  service  of  process  on  the 
designated  agent  equivalent  to  service  upon 
the  corporation. 

[1]  In  this  case,  then.  Is  presented  in  this 
court  for  the  first  time  the  question  whether 
by  such  legislation  a  contract  made  here  by 
an  agent  in  this  state  of  a  foreign  corpora- 
tion which  had  not  complied  with  the  laws  of 
Delaware,  whereby  goods  were  sold  and  de- 
livered to  a  citlzra  of  Delaware,  can  be  en- 
forced here  so  that  the  vendor  may  collect 
payment  for  the  property  so  parted  with  by 
it  and  received  and  retained  by  the  vendee. 
As  rightly  held  In  the  case  of  Sewing  Ma- 
chine Co.  V.  Frame,  2  PennewiU,  430,  48  Atl. 
188,  the  question  is  properly  raised  by  a  plea 
in  abatement,  and  the  vendee  can  take  ad- 
vantage of  the  noncompliance  of  the  vendor 
in  this  way  only,  if  at  all. 

[2]  In  Its  opinion,  reported  In  1  Boyce.  240, 
and  76  Atl.  614,  the  court  below  stated  that 
it  felt  bound  by  the  decision  of  the  Superior 
Court,  rendered  In  the  case  of  Beeber  v.  Wal- 
ton, 7  Houst.  471,  32  Atl.  777,  and  expressly 
based  its  conclusion  thereon;  but  as  herein 
Indicated  this  court  does  not  consider  that 
the  principles  applicable  to  that  case  apply 
to  the  case  now  before  it,  and  hold  that  oth- 
er and  different  rules  are  applicable.  With 
the  view  of  following  any  well  established, 
pertinent  and  controlling  doctrine,  or  even 
policy,  of  the  law  of  this  state,  as  evidenced 
by  the  Constitution,  statutes,  or  decisions,  a 
careful  examination  has  been  made  of  the 
laws  and  reported  decisions,  and  as  a  con- 
clusion it  is  found  that  there  is  no  such  per- 
tinent doctrine  or  policy  established  here, 
and,  therefore,  that  this  court  must  reach 
conclusions  independent  of  any  decision  of 
the  courts  of  Delaware.  The  case  of  Greg- 
ory T.  Bailey,  4  Har.  256,  seems  to  bfe  perti- 
nent, and,  if  so,  as  a  decision  of  the  Court 
of  Errors  and  Appeals,  is  controlling,  in  its 
influence  at  least  Without  careful  reading 
it  seems  to  hold  "that  a  seller  of  lottery  tick- 
ets, having  no  license  to  sell  them,  may  re- 
cover the  price  of  tickets  sold,  though  the 
sale  be  prohibited  by  statute."  But  in  reali- 
ty the  court  did  not  so  hold,  and  it  was  not 
necessary  to  do  so,  because  there  the  sale 
was  not  of  lottery  tickets  In  retail,  but  by 
wholesale  and  as  part  of  a  sale  of  the  whole 
lottery  scheme.  Including  tickets,  and  the 
court  held  that  the  statute  regulating  the 
sale  of  lottery  tickets  did  not  apply.  In 
Cook  V.  Pierce,  2  Houst.  499,  a  usurious  con- 
tract was  declared  unenforceable  because  pro- 
hibited and  therefore  invalid  and  void.  By 
statute  the  rate  of  interest  for  the  use  of 
money  lent  was  fixed,  and  money  loaned  at 
a  greater  rate  of  Interest  was  forfeited  to 
any  one  who  would  sue  for  it,  though  the 
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Etatute  did  not  expressly  render  the  con- 
tract void  or  un^forceable.  The  court  con- 
sidered that  both  by  the  words  and  policy  of 
the  law  a  contract  for  a  greater  rate  of  in- 
terest was  a  forbidden  one,  and  being  made 
unlawful  was  void.  But  obviously  there  is 
a  difference  in  the  effect  of  statutes  wliich 
expressly,  or  by  necessary  implication,  and 
as  part  of  a  commercial  policy  of  the  state, 
made  a  particular  kind  of  contract  unlawful 
and  one  which  prohibits  under  penalty  a  for- 
eign corporation  from  carrying  on  business 
generally,  without  reference  to  a  particular 
kind  of  business,  until  one  carrying  on  busi- 
ness maintains  an  agent  on  whom  process 
against  it  may  be  served.  In  Cook  v.  Pierce, 
a  well-established  principle  was  applied  cor- 
rectly. Prohibited  contracts  are  unenforce- 
able because  rendered  void  by  the  prohibition 
to  make  them,  whether  the  statute  so  de- 
clares or  not  and  whether  the  act  be  malum 
in  se  or  malum  prohibitum.  A  legislative  in- 
tent to  make  the  contracts  unenforceable  Is 
evident  in  such  cases.  A  usurious  contract 
Is  a  typical  Instance.  So  contracts  for  the 
sale  of  intoxicating  liquors  are  unenforceable 
when  the  sale  of  such  article  is  prohibted. 
But  this  principle  is  not  applicable  where 
there  Is  no  prohibition  to  carry  on  the  par- 
ticular business  in  which  the  plaintiff  is  en- 
gaged. In  the  course  of  which  the  contract  in 
question  was  made. 

In  Johnson  v.  Mason,  etc..  Lodge,  106  Ky. 
8S8,  51  S.  W.  620,  the  court  distinguished 
between  statutes  regulating  corporations  in 
general  and  those  intended  to  protect  the 
public  against  sellers  of  worthless  fertilizers, 
and  those  which  prohibited  the  sale  of  in- 
toxicating liquors  without  license,  and  also 
statutes  to  regulate  insurance  corporations. 
Concerning  Bu(h  prohibited  contracts  the 
court  said: 

"As  the  vice  was  in  the  contract  Itself 
they  [the  statutes]  are  therefore  distinguish- 
able In  this  respect  from  this  case,  which 
only  Involves  the  idea  of  disability  to  sue." 

The  principle  applied  In  Reeder  v.  Jones 
(1902)  6  PennewUl,  66,  65  AU.  571,  Is  equally 
well  established.  A  person  carrying  on  the 
business  of  real  estate  broker  without  hav- 
ing a  license  to  carry  on  that  particular 
business  was  not  allowed  to  recover  com- 
missions for  making  a  sale  of  real  estate. 
The  purpose  of  this  statute  is  to  obtain  reve- 
nue, and  It  is  made  unlawful  for  all  unli- 
censed persons  to  act  as  real  estate  brokers, 
and  BO,  necessarily,  their  contracts  for  act- 
ing as  such  are  unenforceable.  But  that  is 
not  applicable  to  the  legislation  under  con- 
sideration here,  the  primary  object  of  which 
Is  not  to  exclude  foreign  corporations,  or 
to  license  them  to  carry  on  particular  kinds 
of  business,  but  to  bring  them  within  the 
reach  of  the  process  of  the  courts  of  Dela- 
ware. 

In  almost  all  (If  not  all)  the  states,  includ- 
ing Delaware,  corporations  issuing  policies 
of  Insurance^  assurance  and  suretyship  are 


regulated  by  statute.  Here  the  statntes  re- 
specting such  corporations  have  as  tb^ 
primary  object,  whether  it  be  so  expressed 
or  not,  to  protect  people  of  the  state  from 
being  injured  or  defrauded  by  corporations, 
fraudulently  or  dishonestly  conceived  or  man- 
aged, or  financially  unsound.  With  this  in 
view  they  require  not  only  of  such  foreign 
corporations  to  put  on  record  here  evidence 
of  their  authority  to  transact  such  business, 
of  their  ability  to  carry  out  their  contracts, 
and  of  their  financial  stability.  To  insure 
this  they  require  that  the  Insurance  Com- 
missioner shall  examine  their  aifairs  annu- 
ally and  give  certificates  to  those  qualified. 
All  others  are  prohibited  from  doing  busi- 
ness of  those  kinds  here.  Incidentally,  It  is 
required  that  foreign  corporations  maintain 
agencies  upon  whom  process  can  be  served 
validly.  Licenses  are  subject  to  revocation 
for  cause  and  the  power  of  the  state  oflScer 
over  such  kinds  of  corporations  is  constant 
and  continuous.  It  is  a  fair  construction  of 
such  a  statute  considering  Its  primary  ob- 
ject, to  hold  that  a  suit  to  enforce  payment 
of  a  note  given  here  for  a  premium  on  a 
policy  issued  by  a  foreign  corporation  not 
qualified  to  do  snch  business  here,  cannot 
be  maintained  here  by  the  corporation  or 
Its  receiver.  Such  was  Beeber  v.  Walton 
(1877)  7  Houst  471,  32  Atl.  777.  which  by  Its 
express  declaration  controlled  the  court  be- 
low. The  foreign  insurance  company  sued 
on  a  note  given  for  premiums  on  a  policy, 
and  at  the  time  the  note  was  given  the  cor- 
poration had  not  complied  with  the  laws  of 
Delaware,  but  had  done  so  before  the  suit 
was  brought.  It  was  held  in  Beeber  t.  Wal- 
ton, quite  entirely  on  the  authority  of  Cook 
V.  Pierce,  supra,  that  the  contract  was  void 
and  unenforceable,  though  not  so  declared 
by  the  statute.  The  court  considered  that 
the  object  of  the  statute  was  to  protect  the 
citizens  of  the  state  from  spurious.  Insolvent 
and  dishonest  Insurance  companies,  and  so 
held  that  the  contracts  made  by  such  here  in 
the  course  of  that  business  to  be  unenforce- 
able here.  It  is  obvious  that  such  is  not  the 
object  of  any  legislation  in  Delaware  under 
consideration,  and,  therefore,  the  same  re- 
sult should  not  follow. 

In  Franklin  Insurance  Co.  t.  Louisville, 
etc.,  Co.,  9  Bush  (Ky.)  590,  the  Kentucky 
court  took  the  same  position  as  the  court  in 
Beeber  v.  Walton,  respecting  similar  stat- 
utes regulating  foreign  insurance  corpora- 
tions, and  considered  that  by  such  regula- 
tions the  Legislature  Intended  the  act  to  be 
not  only  a  means  to  raise  revenue  but  to 
prohibit  the  particular  business  itself  so  far 
as  carried  on  by  those  unqualified  to  do  so. 
Barbor  v.  Boehm,  21  Neb.  450,  32  N.  W.  221, 
was  a  similar  case. 

From  this  examination  it  is  evident  that 
the  courts  of  Delaware  have  not  heretofore 
adopted  a  policy  of  Judicial  construction  of 
statntes  like  those  now  under  consideration 
which  would  be  applicable,  to  the  latter.    Dif- 


Digitized  by 


Google 


DeL) 


MODEL  HBATIKa  00.  v.  MAGABITT 


397 


ferent  principles  are  applicable  where  the 
primary  object  of  legislation  Is  not  to  resu- 
late  particular  kinds  of  contracts  or  license 
particular  kinds  of  business,  or  to  raise  rere- 
nne,  but  the  primary  object  Is  to  secure  to 
the  state  and  the  people  thereof  a  way  to 
serve  process  on  corporations  organized  in 
other  states,  when  they  come  here  to  do  busi- 
ness by  branch  offices  and  agents  located 
here.  Siicb  Is  the  primary  object  and  pur- 
pose of  the  laws  of  Delaware,  constitutional 
and  statutory,  under  present  consideration. 
The  revenue  feature  is  distinctly  a  subsidi- 
ary one,  unimportant  to  the  discussion. 
There  is  no  continuous  superrision  of  the 
financial  standing  of  the  foreign  corpora- 
tions, and  no  discretion  to  refuse  to  g^ive 
certificates  of  compliance  when  the  simple 
requirements  of  the  statute  are  complied 
with,  whether  the  initial  statement  of  Its  as- 
sets and  liabilities  be  satisfactory  to  the 
Secretary  of  State,  or  not  Contracts  made 
by  noncomplying  corporations,  or  by  non- 
complying  agents,  are  not  declared  to  be  ei- 
ther void  or  unenforceable,  generally,  or  un- 
til compliance.  To  Insure  the  presence  in 
Delaware  of  some  one  on  whom  valid  service 
of  process  can  be  served  in  suits  against 
foreign  corporations  coming  here  to  transact 
business  by  branch  offices  or  agents  located 
here,  the  state  has  prohibited  foreign  cor- 
porations from  doing  business  here  through 
or  by  branch  offices,  agents  or  representa- 
tives located  here,  without  having  such 
agent  authorized  to  receive  such  service  and 
makes  valid  a  service  of  process  on  such 
agent,  and  to  enforce  it  imposes,  not  only 
on  the  corporation,  but  also  on  the  individ- 
ual representing  it,  a  fine  in  case  a  corpora- 
tion shall  so  do  business  without  having  so 
complied. 

Are  contracts  made  with  people  of  this 
state  by  a  foreign  corporation,  which  has  not 
■o  complied,  either  invalid  in  Delaware,  or 
onenforceable  here? 

When  the  statute  Is  silent  on  the  subject 
of  the  enforceability  of  contracts  made  by 
miquallfied  foreign  corporations,  the  whole 
statute  should  be  considered  and  its  purpose 
ascertained,  in  determining  the  unexpressed 
legislative  intent  respecting  the  enforceabil- 
ity of  such  contracts.  Ttiis  is  not  only  rea- 
sonable, but  has  Judicial  support  Harris 
V.  Runnels,  12  How.  79,  13  L.  Ed.  001 ;  Wash- 
bum,  etc.,  Co.  y.  Bartlett,  S  N.  D.  138,  64 
N.  W.  544:  Bank  t.  Matthews,  98  U.  S.  621, 
23  L.  Ed.  188;  Dunlop  v.  Mercer,  156  Fed. 
515,  86  C.  C.  A.  435.  This  ia  the  established 
role  of  the  federal  courts  respecting  statutes 
in  general,  where  the  act  prohibited  under 
penalties  Is  not  malum  In  ae.  In  the  case  of 
In  re  T.  H.  Bunch  Co.  (D.  a)  180  Fed.  010, 
there  is  ft  large  collection  of  authorities  to 
that  eirect 

In  tlie  several  states  there  Is  a  variety  of 
legislation,  constitutional  and  statutory,  con- 
cerning foreign  corporations  doing  business 
■v  tnuub  offices  or  resideat  agents.     In 


some  (a)  there  Is  simply  a  prohibition;  In 
others  (b)  a  proMbltlon  and  penalty;  In 
others  (c)  in  addition  the  contracts  made 
by  such  agents  are  declared  to  be  void  for 
noncompliance;  (d)  in  others,  they  are  de- 
clared unenforceable ;  (e)  in  others,  they  are 
unenforceable  until  compliance ;  and  various 
rules  have  been  adopted  respecting  them  in 
the  several  Jurisdictions.  But  only  those  in 
class  (b)  are  analogous  to  the  Delaware  law, 
and  the  decision  of  the  courts  of  states  with 
other  provisions  are  necessarily  not  useful 
in  reaching  a  conclusion  In  the  case  before 
this  court 

Where  there  Is  solely  a  prohibition  with- 
out a  penalty,  it  may  be  sotmd  reasoning  to 
hold  that  the  prohibition  was  Intended  to 
effect  the  desired  protection  by  making  un- 
enforceable contracts  made  by  corporations 
which  had  not  complied,  for  in  that  way 
only  could  the  prohibition  be  enforced. 
Some  courts  have  so  held,  though  it  is  not 
uniformly  so  held.  Bank  v.  Page,  6  Or.  431 ; 
Assurance  Co.  v.  Rosenthal,  55  III.  85,  8  Am. 
Rep.  626.  Contra,  Washburn,  etc.,  Co.  v. 
BarOett,  3  N.  D.  13S,  54  N.  W.  544. 

[3]  It  is  claimed  that  this  is  the  effect  of 
the  Constitution  of  Delaware.  If  it  solely 
prohibited  foreign  corxrarations  from  doing 
business  in  Delaware,  and  the  above  princi- 
ple be  considered  sound,  it  might  be  applied 
in  this  case.  But  the  Constitution  is  much 
narrower  in  its  prohibition,  in  that  it  for- 
bids foreign  corporations  to  do  busiuet^s 
in  Delaware,  not  generally,  but  by  branch 
offices  or  agents  located  here,  without  nu 
authorized  agent  here  upon  whom  process 
may  be  served.  Its  clear  purpose  is  to  make 
all  such  corporations  amenable  to  the  pro- 
cess of  the  courts  here.  Is  it  etFective  to  do 
so  In  itself,  and  without  legislation? 

Probably  It  Is  not,  because  not  self-ex- 
ecuting, in  that  it  does  not  provide  either 
the  method  of  establishing  and  authorizing 
agencies,  or  make  service  of  process  on  them 
valid,  but  leaves  it  to  the  Legislature  to 
supply  these  deficiencies.  Until  these  fea- 
tures are  supplied,  It  is  not  capable  of  being 
obeyed,  and  sa  its  prohibition  is  ineffective. 
This  was  strongly  argued  by  the  counsel  for 
the  plaintifT  in  error,  and  in  support  he  cited 
Cooley  on  Const  Llm.  98,  99,  9  Cyc.  752,  753, 
759,  Eau  Claire  t.  Benson,  105  Wis.  624,  82 
N.  W.  604,  Davis  T.  Burke,  179  U.  S.  399,  21 
Sup.  Ct  210,  45  L.  Ed.  249,  and  Hyatt  t. 
Allen,  64  Cal.  353,  on  the  general  proposi- 
tion that  constitutional  provisions  which  re- 
quire subsequent  legislation  to  enforce  them 
are  not  self-executing,  and  la  addition,  St 
Louis,  etc.,  Ry.  Co.  t.  Fire  Ass'n,  60  Ark. 
325,  30  S.  W.  360,  28  U  R.  A.  83.  In  the 
last-cited  case  a  provision  of  the  Constitution 
of  Arkansas,  similar  to  that  In  Delaware, 
was  held  not  to  be  self-executing  or  enforce- 
able. 

"The  appellant  contends  that  the  evidence 
failed  to  show  that  the  Commercial  Company 
complied  with  section  11,  art  1%  of  the  Con- 
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stitution. This  section  declares  that  no  'for- 
eign corporation  shall  do  business  In  this 
state,  except  while  It  maintains  therein  one 
or  more  known  places  of  business  and  an 
authorized  agent  or  agents  In  the  same  upon 
whom  process  may  be  served.'  It  is  not  self- 
executing.  It  does  not  proTide  how  the 
agent  shall  be  designated,  or  how  the  place 
of  business  shall  be  made  linown.  The  Com- 
mercial Company  had  no  right  to  say  upon 
what  agent  process  may  be  served.  The 
Legislature  alone  has  the  right  Until  it  ex- 
ercised it,  there  was  no  penalty  for  the  vio- 
lation of  the  Constitution  In  that  respect" 
Armor,  etc.,  Co.  v.  Vinegar,  etc.,  Co.,  149 
Ala.  205,  42  South.  866. 

It  may  be  that  the  constitutional  provision 
in  Delaware  is  only  a  limitation  on  the 
powers  of  the  Legislature  to  authorize  for- 
eign corporations  to  do  business  here  by 
branch  offices,  etc.,  without  requiring  such 
corporations,  as  a  condition  of  the  privilege, 
to  maintain  agents  here  upon  whom  process 
shall  be  served  in  a  manner  to  be  designat- 
ed by  the  Legislature,  the  method  of  regis- 
tration of  such  agents  and  other  necessary 
administrative  details  being  left  to  the  Leg- 
islature and  subject  to  change  by  it. 

As  already  shown,  the  same  legislation 
was  in  force  In  Delaware  at  the  time  of  and 
since  the  adoption  of  the  Constitution  in 
1897.  Clearly  the  provision  of  the  Consti- 
tution, and  the  statutes  of  1893  and  1887, 
in  force  when  the  Constitution  was  adopted, 
are  in  pari  materia,  in  that  they  relate  to 
the  same  subject-matter,  viz.,  a  prohibition 
of  foreign  corporations  from  doing  business 
here  by  branch  offices,  etc.,  without  having 
an  agent  here  on  whom  process  could  be 
served.  Not  being  repugnant  or  inconsistent 
they  are  to  be  construed  together.  The  con- 
clusion is  Inevitable  that  the  members  of  the 
Constitutional  Convention  of  1^7,  whatever 
they  may  have  said  In  the  debates  there 
(and  we  are  not  sure  that  we  have  exam- 
ined all  that  was  there  said  on  the  subject) 
must,  in  formulating  the  provision  of  the 
Constitution  in  question,  have  had  regard 
to  the  existing  statutes,  which  would  in  fact 
supplement  and  make  effective  the  contem- 
plated constitutional  provision,  probably  oth- 
erwise Ineffective;  for  these  then  existing 
statutes  provided  a  method  of  establishing 
agencies  and  of  serving  process  on  them  with 
the  same  effect  as  though  service  had  been 
made  on  the  corporation  itself.  In  other 
words,  it  was  considered  that  the  Constitu- 
tion, whether  otherwise  ineffective  or  not, 
would  certainly  be  made  operative  by  the 
existing  statutes  on  the  same  subject,  which 
established  a  method  of  registering  agencies, 
and  a  legal  method  for  an  effective  service 
of  process  on  them.  This  court  is  not  daunt- 
ed to  so  hold,  because  it  may  be  «rgued  that 
It  would  logically  result  that  the  interpreta- 
tion and  effectiveness  of  the  Constitution 
would  vary  according  as  the  Legislature 
varied  the  statutes  on  the  same  subject-mat- 


ter. Therefore,  whether  or  not  the  consti- 
tutional provision  be  regarded  as  Inoperative, 
except  as  a  limitation  on  the  power  of  the 
General  Assembly,  or  whether  or  not  it  be 
considered  with  the  acts  of  1893,  1897  and 
1903,  relating  to  the  same  matter,  the  re- 
sult is  the  same,  for  the  statute  of  1903,  In 
force  when  the  contract  in  question  was 
made,  and  now  still  In  force,  is  In  harmony 
with'the  Constitution  and  contains  all  that 
it  contains  on  the  subject  and  more.  Hence 
in  deciding  this  case,  regard  may  be  given 
only  to  the  present  existing  statute,  that  of 
1903. 

[4,  SI  By  comity  a  corporation  created  by 
one  sovereignty  is  permitted  to  make  con- 
tracts in  another,  and  sue  on  its  contracts. 
Bank  of  Augusta  v.  Earle,  13  Pet  588,  10  U. 
Ed.  274.  Each  sovereignty  by  express  stat- 
ute or  settled  policy  of  the  state  may  ex- 
clude corporations  created  by  another  sover^ 
eignty,  or  prescribe  terms  with  which  such 
foreign  corporations  must  comply,  except 
such  as  are  engaged  In  interstate  commerce 
and  otherwise  protected  by  valid  provisions 
of  the  Constitution  and  statutes  of  the  Unit- 
ed States.  The  primary  purpose  of  the  leg- 
islation in  Delaware  being  so  obvious,  it  cer- 
tainly was  not  Intended  to  exclude  foreign 
corporations  from  the  state.  It  does  not  in 
terms  render  invalid  the  contracts  made 
here  by  noncomplying  foreign  corporations. 
As  has  repeatedly  been  said  elsewhere,  if 
such  consequences  were  intended  it  was  very 
easy  for  the  Legislature  to  have  said  so. 
Without  undertaking  to  review  all  the  many 
cases  which  have  been  cited  or  decided  in 
construing  the  variously  worded  statutes  of 
other  states  on  the  same  subject  It  is  here 
asserted  that  the  better  reason,  the  wiser 
and  fairer  policy  and  the  greater  weight 
lies  with  those  decisions  of  other  courts 
which  hold,  that  where,  as  here,  there  is  a 
prohibition  with  a  penalty,  with  no  express 
or  implied  declaration  respecting  the  validi- 
ty or  enforceability  of  contracts  made  here 
by  unqnalifled  foreign  corporations,  the  con- 
tracts made  here  by  corporations  created 
elsewhere  and  doing  bnslness  here  by  branch 
offices  or  agents  located  here  without  com- 
plying with  the  laws  of  Delaware  as  to  reg- 
istration of  agents,  etc.,  are  oiforceable  in 
the  courts  of  Delaware  on  the  ground  that 
the  purpose  of  the  statute  was  not  to  pro- 
hibit business,  but  accomplish  a  collateral 
object,  viz.,  to  bring  snch  coriwratlons  with- 
in the  reach  of  process  of  the  courts  here, 
and  to  effect  this  the  penalty  provided  Is 
deemed  to  be  exclusive  of  all  other  conse- 
quences, and,  therefore,  the  further  penalty 
of  forfeiture  of  rights  under  the  contract 
otherwise  valid  and  enforceable,  will  not  be 
added  by  the  court  when  suit  is  brought  on 
the  contract  The  courts  of  the  following 
states  where  the  laws  are  substantially  like 
those  of  Delaware,  have  so  held: 

Colorado:  Utley  v.  Mining  Co.,  4  Colo. 
369;  Klndel  ▼.  Beck,  etc.,  Co.,  19  Oolo.  310, 
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35  Paa  S38,  24  I..  R.  A.  811;  Bockford  Ins. 
Oo.  ▼.  Rogers,  9  Colo.  App.  121,  47  Pac  848; 
HelTetla,  etc.,  Ins.  Co.  t.  Allls,  etc.,  Co.,  11 
Colo.  App.  284,  58  Pac.  424.  Kentucky: 
Johnson  t.  Mason  Lodge,  106  Ky.  838,  61  S. 
W.  620;  Hallam  t.  Ashford,  70  8.  W.  197, 
24  Ky.  Law  Rep.  870.  South  Carolina: 
GalleUey  t.  Strickland,  74  S.  C.  394,  54  S. 
El.  576.  Washington:  Dearborn,  etc.,  Co.  t. 
Ao^stlne,  5  Wash.  67,  31  Pac.  327;  Bdlson 
T.  Canadian,  etc.,  Co.,  8  Wash.  370,  36  Pac. 
260,  24  L.  R.  A.  815,  40  Am.  St.  Rep.  910; 
La  France,  etc.,  Co.  v.  Mt  Vernon,  9  Wash. 
144,  37  Pac.  287,  38  Pac.  80.  43  Am.  St  Rep. 
827;  Horrell  t.  Homebullders'  Ass'n,  40 
Wash.  531,  82  Pac  889.  West  Virginia:  To- 
ledo, etc.,  T.  Thomas,  83  W.  Va.  566,  11  S.  E. 
37.  25  Am.  St  Rep.  925.  Rhode  Island: 
Garratt,  etc.,  Co.  ▼.  Vermont  etc.,  Co.,  20 
R.  I.  187,  37  AQ.  948,  38  L.  R.  A.  545,  78  Am. 
St  Rep.  852. 

In  North  Dakota,  where  by  statute  for- 
eign corporations  were  prohibited  from 
transacting  business  until  compliance,  but  no 
penalty  was  provided  for  violations,  it  was 
held,  that  contracts  of  unqualified  corpora- 
tions were  not  void  or  unenforceable,  bnt 
cotdd  be  enforced  in  North  Dakota.  A  per- 
son who  contracted  with  a  foreign  corpora- 
tion and  received  and  retained  the  benefits 
of  such  contract  was  not  permitted  to  raise 
tbe  question  of  noncompliance.  Washburn 
MiU.  Co.  ▼.  Bartlett  3  N.  D.  138,  54  N.  W. 
644. 

In  New  Jersey,  In  the  case  of  Alleghany 
▼.  Allen  asOS)  69  N.  J.  Law,  270,  55  Atl. 
724,  the  suit  was  on  a  note  made  by  a  South 
Carolina  corporation  and  the  plea  alleged 
that  the  plaintiff  was  doing  business  In  New 
York,  where  the  note  was  given  in  the  course 
of  business,  without  complying  with  the 
laws  of  New  York,  and  that  by  the  laws  of 
New  York  no  suit  cpuld  have  been  bronght 
there.  Held,  that  New  Jersey  would  not 
enforce  a  contract  made  void  by  the  law  of 
New  York,  the  place  where  the  contract  was 
made,  bnt  as  New  York  courts  had  decided 
that  such  contracts  were  not  void,  the  New 
Jersey  court  would  enforce  it 

"The  tendency  of  judicial  decisions  on  this 
subject  where  the  statute  does  not  declare 
the  contract  to  be  void,  is  to  strict  construc- 
tion, maintaining  the  validity  of  the  con- 
tract and  holding  that  the  only  effe<!t  of 
sncb  legislation  in  the  State  where  it  is  en- 
acted is  to  impose  the  prescribed  penalties 
and  the  expressed  disabilities.  Outside  of 
such  state,  until  its  courts  give  It  a  wider 
scope,  no  greater  latitude  will  be  attributed 
to  If 

In  Iowa  foreign  corporations  not  qualified 
are  denied,  by  the  statute,  rights  and  priv- 
llegee  conferred  on  corporations  so  comply- 
ing, and  yet  the  failure  of  a  foreign  corpo- 
ration to  comply  does  not  render  void  or 
naenforceable  in  Iowa  contracts  made  by  the 
Donoomplying  corporation.  Spinney  v.  Mil- 
ler, U4  Iowa,  212,  86  N.  W.  317,  89  Am.  St 


Rep.  851;  Beach  r.  Wakefield,  107  Iowa, 
567,  76  N,  W.  688,  78  N.  W.  197. 

In  the  following  states  a  contrary  Inter- 
pretation is  given  to  statutes  similar  to  those 
In  Delaware: 

In  Alabama  noncomplylng  foreign  corpo- 
rations were  denied  the  right  to  sue  to  re- 
cover by  suit  money  loaned  In  Alabama. 
Hanchey  v.  So.,  etc..  Loan  Ass'n,  140  Ala. 
246,  37  South.  272;  Dudley  v.  Collier,  87 
Ala.  433,  6  South.  304,  13  Am.  St  Rep.  55; 
Telegraph  Co.  v.  Telegraph  Co.,  67  Ala.  26, 
42  Am.  St  Rep.  90 ;  In  which  latter  case  the 
Supreme  Court  said  that  the  prohibition  of 
the  Constitution  without  a  penalty,  was  "Just 
as  much  a  police  regulation  for  the  protec- 
tion of  property  Interests  of  the  citizens  of 
the  state  as  the  law  forbidding  vagrancy 
among  Its  inhabitants."  Armor,  etc.,  Co.  t. 
Vinegar,  etc,  Co.  (1906)  149  Ala.  205,  42 
South.  866. 

In  Pennsylvania,  contracts  made  In  Penn- 
sylvania by  unqualified  foreign  corporations 
are  unenforceable  there.  Lasher  v.  Stlmson, 
145  Pa.  30,  23  Atl.  552;  Delaware,  etc.,  Co. 
V.  Bethlehem,  etc,  Ry.  Co.,  204  Pa.  25,  53 
Att.  533. 

In  the  case  of  Delaware,  etc,  Oo.  t.  Beth- 
lehem, etc,  Co.,  supra,  the  plaintiff  had  built 
a  road  for  the  defendant  at  a  cost  of  $31,> 
000.  The  plaintiff  was  a  New  Jersey  cor- 
poration and  did  not  register  in  Pennsylvania 
until  after  the  contract  was  completed  but 
before  suit  was  brought.  Without  citation 
of  authorities,  or  much  discussion,  the  court 
held  that  the  plaintiff  could  not  recover. 

"The  purpose  of  the  act  is  to  bring  for- 
eign corporations  doing  business  in  this  state 
within  the  reach  of  legal  process.  This  pur- 
pose is  not  accomplished  by  a  registration  of 
the  corporation  at  the  pleasure  of  its  of- 
ficers, or  when  it  may  be  to  their  interest  to 
appeal  to  our  courts.  The  act  la  for  the  pro- 
tection of  th«se  with  whom  it  does  business, 
or  to  whom  it  may  incur  liability  by  its 
wrongful  acts,  and  nothing  short  of  a  reg- 
istration before  the  contract  that  it  seeks  to 
enforce  is  made,  can  give  it  a  right  of  ac- 
tion. Any  other  construction  of  the  act 
would  violate  its  plain  words  and  wholly  de- 
feat its  object  by  affording  protecUon  to  the 
corporation  and  denying  it  to  the  public." 

In  Cary-Lombard  Lumber  Oo.  v.  Thomas, 
92  Tom.  587,  22  S.  W.  743,  the  court  held 
contracts  by  a  noncomplylng  foreign  corpo- 
ration, by  which  it  furnished  labor  and  ma- 
terials for  buUding  In  Tennessee,  were  not 
enforceable  there.  This  was  based  on  the 
case  of  Stevenson  v.  Bwlng,  87  Tenn.  50,  9 
S.  W.  230,  where  the  suit  was  by  one  who 
had  not  taken  out  a  license  to  transact  the 
business  in  which  engaged.  Other  cases  in 
Tennessee  are:  N.  Y.  B.  k  Loan  Ass'n  v> 
Cannon,  99  Tenn.  344,  41  S.  W.  1054;  Gil- 
mer V.  n.  S.  Savings  Bank,  103  Tenn.  272,  52 
S.  W.  851 ;  Harris  v.  Columbia,  etc.,  Co.,  108 
Tenn.  245,  67  S.  W.  811.  All  followed  the 
above  amplification  of  reasons. 
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In  First  Nat  Bank  ▼.  Coughran  (Tenn. 
Ch.)  52  S.  W.  1112,  the  Tennessee  court  went 
to  the  extreme  limit  in  holding  that  even  in 
the  hands  of  ap  innocent  purchaser  for  val- 
ue, without  notice,  a  note  given  to  a  foreign 
noncomplylng  corporation  was  Invalid  and 
uncollectible. 

In  the  federal  courts  the  principle  now 
adopted  in  the  case  under  consideration  has 
been  with  great  vigor  and  emphasis  uniform- 
ly  adhered  to.  It  is  thus  stated  in  Dunlop  v. 
Mercer,  156  Fed.  545,  86  C.  C.  A.  435: 

"The  true  rule  is  that  the  court  should 
carefully  consider  in  each  case  the  terms  of 
the  statute  which  prohibits  an  act  under  a 
penalty,  its  object,  the  evil  it  was  enacted  to 
remedy  and  the  effect  of  holding  contracts 
in  violation  of  it  void,  for  the  purpose  of 
ascertaining  whether  or  not  the  law  making 
power  intended  to  make  such  contracts  void. 
And  if  from  all  these  considerations  it  is 
manifest  that  the  Legislature  had  not  such 
intention,  the  contracts  should  be  sustained 
and  enforced;  otherwise  they  should  be  ad- 
judged void.    •    •    • 

"There  Is  no  declaration  in  the  statute 
that  contracts  of  unqualified  corporations 
doing  business  in  the  state  without  comply- 
ing with  the  prescribed  conditions  shall  be 
void.  So  far  as  we  are  able  to  ascertain,  the 
Supreme  Court  of  the  state  has  never  held 
that  such  was  the  meaning  or  the  effect  of 
the  law.  If  that  had  been  the  purpose  of  the 
Legislature,  it  would  have  been  easy  to  have 
made  it  manifest  A  single  line  would  have 
expressed  and  accomplished  that  purpose. 
The  legal  presumption  is  that  the  Legisla- 
ture specified  all  the  penalties  it  intended  to 
impose,  and  it  is  not  the  province  of  the 
court  to  Inflict  more  by  construction.    •    •    • 

"The  object  of  the  statute,  the  evil  it  was 
intended  to  remedy,  the  plain  language  of 
the  entire  act  the  Inequitable  effect  of  the 
avoidance  of  contracts  In  violation  of  it 
make  it  manifest  that  the  law  making  pow- 
er of  the  state  never  intended  that  contracts 
of  unqualified  corporations  doing  business  in 
the  state  should  be  void." 

No  further  authority  need  be  cited  than 
the  case  of  Fritts  v.  Palmer,  132  U.  S.  282, 
10  Sup.  Ct.  03,  33  Lk  Ed.  317,  and  the  cases 
therein  referred,  to.  Judge  Sanborn,  in  Blod- 
gett  V.  Lanyan,  etc.,  Co.,  120  Fed.  893,  58  C. 
C.  A.  79,  speaking  of  such  statutes,  said: 

"The  object  of  these  statutes  was  to  sub- 
ject foreign  corporations  doing  business  in 
the  state  to  the  Jurisdiction  of  the  courts 
and  to  Its  inspection,  and  the  supervision  of 
its  officers,  not  to  the  end  that  the  citizens  of 
the  state  might  avoid  their  contracts  and 
perpetrate  Injustice,  but  to  the  end  that  jus- 
tice might  be  administered  to  both  the  cor- 
poration and  the  dtizena." 

The  federal  courts  follow  the  constructloii 
placed  on  a  state  statute  by  the  highest  court 
of  the  state,  and  If  it  has  been  there  clearly 
established,  by  such  decisions,  that  contracts 
made  bj  noncomplylng  foreign  oorporatioQa 


are  Illegal  and  void  In  the  particular  state, 
such  contracts  are  unenforceable  In  the  fed- 
eral courts.  It  Is  thus  stated  in  Oroton 
Bridge,  eta,  Co.  ▼.  American  Bridge  Co.  (C. 
O  151  Fed.  871: 

"If  the  highest  court  of  the  state  has  given 
construction  to  its  statutes  fixing  the  condi- 
tions on  which  a  foreign  corporation  may  do 
business  within  the  state,  and  held  they  may 
make  all  contracts  entered  into  by  it  with- 
out complying  with  such  conditions  void,  and 
they  do  not  directly  relate  to  Interstate  com- 
merce, or  discharge  citizens  from  their  con- 
tract obligations,  or  are  not  repugnant  to  the 
Constitution  and  laws  of  the  United  States, 
or  inconsistent  with  those  rules  of  public 
law  which  secure  the  jurisdiction  and  au- 
thority of  each  state  from  encroachment  by 
all  others,  or  those  principles  of  natural  Jus- 
tice which  forbid  condemnation  without  op- 
portunity for  defense,  then  the  courts  of  the 
United  States  are  bound  by  and  give  effect 
to  such  construction,  but  such  contracts  are 
not  necessarily  void  because  of  noncompli- 
ance with  such  conditions,  and  the  Court  of 
Appeals  of  the  state  of  New  Tork  has  not 
given  such  construction  to  the  statute  re- 
ferred to." 

Where,  however,  the  contract  is  not  made 
void  by  the  statute,  or  declared  to  be  such 
by  the  state  courts,  but  the  statute  mere- 
ly prohibits  unqualified  corporations  from 
maintaining  an  action  thereon  in  any  court 
in  the  state,  the  corporation  may,  neverthe- 
less, maintain  an  action  In  the  federal  courts, 
since  the  federal  court  will  not  refuse  to  en- 
force a  valid  contract  harmless  in  itself, 
which  Is  not  enforceable  in  the  state  courts 
merely  on  account  of  noncompliance  with  the 
state  administrative  regulations.  The  states 
are  powerless  to  limit  the  jurisdiction  of  the 
federal  courts  in  this  respect  Blodgett  v. 
Lanyan,  etc.,  Co.,  120  Fed.  893,  68  C.  C.  A. 
79;  Eastern  Building,  etc.,  Ass'n  v.  Bedford 
(C.  C.)  88  Fed.  7 ;  Sullivan  v.  Beck  (C.  C.)  79 
Fed.  202;  Dunlop  v.  Mercer,  156  Fed.  545, 
86  C.  C.  A.  435;  Butler,  etc.,  Shoe  Co.  v, 
U.  S.  Rubber  Co.,  156  Fed.  1,  84  C.  C.  A.  167 ; 
Groton,  etc.,  Co.  v.  American  Bridge  Co.  (C. 
C.)  151  Fed.  871;  Johnson  v.  N.  Y.  Brew- 
eries Co.,  178  Fed.  613,  101  0.  C.  A.  639; 
Richmond  Cedar  Works  t.  Buckner  (C.  O.) 
181  Fed.  424. 

With  unusual  uniformity  the  writers  of  text 
books,  who  presumably  consider  such  ques- 
tions philosophically,  approve  the  position 
herein  taken.  Beale  on  Foreign  Corpora- 
tions, §f  212,  213,  says :  "This  represents  the 
prevailing  and  it  would  seem  the  better  doc- 
trine." Murfree  on  Foreign  Corporations,  { 
75,  says  the  weight  of  authority  is  in  favor 
of  the  position.  Morawetz  on  Private  Cor- 
porations (2d  Ed.)  {  665,  thus  states  the  rule : 

"The  object  of  the  various  statutes  pro- 
viding that  foreign  corporations,  I>efore 
transacting  business,  shall  comply  with  speci- 
fied conditions,  such  as  filing  copies  of  their 
cbarters,  making  statements  of  their  flnan- 
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cial  conditions,  appointing  agents  upon  whom 
process  can  be  served,  etc.,  Is  to  protect  par- 
ties dealing  with  these  companies  from  Im- 
position, and  to  secure  convenient  means  of 
obtaining  Jarlsdlction  In  the  local  conrts. 
These  statutes  place  foreign  corporations  in 
the  same  position  as  domestic  corporations, 
In  the  particulars  provided  for.  It  Is  dear- 
ly not  the  primary  purpose  of  the  Leglsla- 
tare.  In  i)a8slng  these  statutes  to  render  the 
contract  and  dealings  of  corporations  which 
have  not  complied  with  the  statutes  void  and 
unenforceable.  Hence,  where  the  Legislature 
has  not  expressly  declared  that  this  result 
shall  follow  from  a  failure  to  comply  with 
the  statute,  the  courts  ought  not  to  Imply 
such  a  result,  unless  this  be  necessary  In  or- 
der to  obtain  the  primary  object  for  which 
the  statute  was  passed." 

Thompson  on  Corporations,  {  6274,  thus 
states  the  general  view : 

'The  modem  doctrine  Is  coming  to  this: 
That  one  who  enters  Into  a  contract  is,  when 
Eued  by  the  corporation  upon  such  contract, 
estopped  to  deny  that  the  corporation  had 
power  to  make  the  contract.  The  obvious 
reason  of  the  rule  is,  that  such  a  person 
ought  not  to  be  allowed  to  oppose  such  a 
dishonest  defense  to  a  bargain  which  is  fair 
80  far  as  he  Is  concerned.  The  rule  of  public 
policy  which  alms  to  Iceep  corporations  with- 
in the  limits  of  their  chartered  powers,  yields 
to  the  justice  of  the  particular  case;  and 
the  wrong  which  the  corporation  had  done 
to  the  public,  by  transcending  its  powers,  is 
left  to  be  redressed  in  a  public  prosecution 
asainst  the  coriwratlon." 

The  writer  in  19  Cyc,  In  reviewing  the  va- 
rious decisions,  refers  to  "the  shocking  im- 
morality Involved  In  decisions  that  a  citizen 
shonld  be  Judicially  encouraged  to  repudiate 
his  contract,  fairly  made  with  a  foreign  cor- 
poration, and  keep  the  fruits  of  such  con- 
tract whUe  repudiating  the  obligation  on  his 
part,  and  so  keep  the  goods  without  paying 
for  them." 

There  Is,  then,  ample  and  convincing  au- 
thority, as  well  as  good,  wholesome  reason, 
for  adopting  the  rule  now  established  in  this 
state  respecting  those  general  administrative 
statutes  concerning  foreign  corporations  do- 
ing business  generally  here,  and  the  concln- 
slons  here  announced  are  not  reached  by 
oTertumlng  principles,  precedents  or  policies 
established  by  the  legislation  of  the  state, 
relating  to  corporations  doing  particular 
kinds  of  business,  or  Judgments  of  its  courts 
thereon;  but  rather  by  adopting  a  broad,  fair 
and  liberal  view,  better  fitted  to  changed 
conditions  of  the  commercial  life  of  the  state 
in  its  relations  to  other  states,  and  tending  to 
promote  rather  than  hinder  fair  dealing  and 
commercial  honesty. 

The  demurrer  of  the  plaintiff  below  to  the 
special  plea  In  abatement  wUl  be  sustained 
and  the  Judgment  below  reversed. 


STATB  V.  FBRSCHKB. 

(Superior  Court  of  Delaware.    New  Castle. 

Sept  28,  1911.) 

1.  Partwership  (I  64*)  —  Reqistbation  of 
Members— CoNSTrrDTioNAUTY. 

The  act  providing  for  the  registration  of 
persons  composing  partnerships  and  associa- 
tions is  not  an  unreasonable  exercise  of  the  po- 
lice power. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §i  87-91;   Dec.  Dig.  |  64.*] 

2.  Partnership  (|  64*)  —  HEoisxRATioBr  of 
Members — Statutobt  Pbovibions— Consti- 
tutionauty. 

The  act  providing  for  registration  of  per- 
sons composing  partnerships  and  associations 
does  not  violate  the  rights  ^aranteed  under 
the  Constitution  respecting  private  property. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §S  87-91 ;   Dec.  Dig.  |  64.»] 

3.  Staxutes  (S  64*)— Pabtial  Invaliditt— 
Title— SuFTiciEHOT. 

Under  Const  art  2,  (  16,  providing  that 
bills  generally  shall  not  embrace  more  than  one 
subject,  to  be  expressed  in  the  title,  the  act  en- 
titled "An  act  providing  for  the  registration  of 
persons  composing  partnerships  and  associa- 
tions" (25  Del.  Laws,  c.  146)  is  unconstitution- 
al, 80  far  as  it  relates  to  the  registration  of  in- 
dividuals who  are  not  members  of  partnerships 
or  associations. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  195;   Dec.  Dig.  |  ftt.*] 

4.  Constitutional  Law  (i  48*)— Constbuc- 

TIO  N— V  ALIDITT . 

All  reasonable  doubts  and  presumptions  are 
to  be  solved  in  favor  of  the  validity  of  a  statute. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  46;  Dec.  Dig.  §  48.*] 

Augustus  Ferschke  was  indicted  for  vio- 
lating an  act  for  the  registration  of  persons 
composing  partnerships,  etc.  On  motion  to 
quash  Indictment     Indictment  quashed. 

Argued  before  PENNEWILL,  C.  J.,  and 
WOOLLBT,  J. 

Josiah  O.  Wolcott,  Deputy  Atty.  Gen.,  for 
the  State.  Leonard  EL  Wales,  for  defend- 
ant 

PENNEWILL,  C.  J.  (delivering  the  opin- 
ion of  the  court).  A  motion  has  been  made 
by  the  defendant  In  the  above-stated  case 
that  the  Indictment  be  quashed  for  the  fol- 
lowing reasons,  viz. : 

"For  that  the  act  [25  Del.  Laws,  c.  146] 
under  which  said  Indictment  has  been  found 
is  unconstitutional. 

"First  Because  said  act  is  in  contraven- 
tion of  section  16,  art  2,  of  the  Constitution 
of  this  state. 

"Second.  Because  said  act  is  an  unrea- 
sonable and  unwarranted  exercise  of  the 
police  power. 

"Third.  Because  said  act  is  In  violation  of 
the  rights  guaranteed  under  the  Constitu- 
tion with  respect  to  private  property." 

The  court,  after  carefully  considering  the 
questions  raised  and  argrued,  have  reached 
the  following  conclusions : 

[1]  First  That  the  said  act  Is  not  an  un- 
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reaaon&ble  and  unwarranted  exercise  of  the 
police  power. 

lt\  Second.  That  the  said  act  Is  not  In 
violation  of  the  rights  guaranteed  under  the 
(Constitution  of  the  state  with  respect  to 
private  property. 

The  court,  thwefore,  bold  that  the  act 
in  question  la  not  imconstltatlonal  on  either 
of  the  last  two  grounds  urged  by  the  de- 
fendant. 

[S]  Third.  But  the  court  are  of  the  opinion 
tiiat  the  said  act  is  in  contravention  of  sec- 
tion 16,  art  2,  of  the  Constitution  of  the 
state,  which  provides  that:  "No  bill  or  Joint 
resolution,  except  bills  appropriating  money 
for  public  purposes,  shall  embrace  more 
than  one  subject,  which  shall  be  expressed 
in  the  tiOe." 

The  title  of  the  act  la  as  follows:  "An 
act  providing  for  the  registration  of  persons 
compoaing  partnerships  and  associations." 

Section  1  of  the  act  provides:  "That  on 
and  after  the  first  day  of  July,  A.  D.  1009, 
no  person,  firm  or  association  shall  engage 
In,  proaecnte  or  transact  any  business  within 
the  limits  of  this  state  by  using  any  trade 
name  or  title  which  does  not  disclose  the 
Christian  and  surname  of  such  person,  or 
in  case  of  a  firm  or  association,  the  Chris- 
tian and  surname  of  each  and  every  person 
comprising  said  firm  or  association  without, 
in  addition  to  what  Is  now  required  by  the 
laws  of  this  state,  first  filing  a  certificate 
under  the  hand  of  such  person,  or  in  case 
of  a  firm  or  association  under  the  band  of 
one  of  the  members  of  such  firm  or  associa- 
tion In  the  office  of  the  prothonotary  of 
each  county  in  which  it  la  prosecuting  or 
transacting  such  business,  designating  the 
trade  name  or  title  and  Christian  and  sur- 
name of  such  person,  or,  in  case  of  a  firm 
or  association,  the  Christian  and  snmame 
of  each  and  every  member  comprising  such 
firm  or  assodaticm,  and  all  such  certificates 
shall  show  the  date  when  such  partnership 
or  association  was  organized,  to  which  said 
cortiflcate  there  shall  be  attached  the  affi- 
davit of  the  person  signing  It  to  the  effect 
that  the  facts  therein  stated  are  true  and 
correct" 

The  title  of  the  act  is  a  very  restrictive 
one.  It  clearly  Indicates  that  the  subject 
of  the  act  Is  the  registration  of  persons  com- 
prising partnerships  and  associations,  and 
by  necessary  implication  excludes,  or  ex- 
cepts, all  other  persons. 

Unquestionably  the  principal  object  of 
said  constitutional  provision  Is  that  the  title 
of  an  act  when  published,  shall  be  sufficient- 
ly comprehensive  to  give  to  the  people,  as 
well  as  the  memboa  of  the  Legislature, 
fair  and  reasonable  notice  of  the  subject- 
matter  of  the  legislation  proposed. 

Certainly  no  one  would  be  fairly  apprised, 
nor  could  he  reasonably  infer,  from  the  ti- 
tle of  the  act  In  question,  Iegislati<ni  that 
required  the  registration  of  a  person  trans- 


acting business  as  an  IndividuaL  Bat  the 
act  is  broad  enough  in  its  scope  to  include 
such  person  aa  well  as  persons  comprising 
partnerships  and  associations.  While  the 
subject  of  the  act  is  the  registration  of  all 
persons  engaged  or  transacting  business  in 
the  state,  the  title  restricts  such  r^lstration 
to  certain  classes  of  persons,  and  does  not 
therefore,  express  the  subject  of  the  act  as 
required  by  the  constitutional  provision. 

We  are  unable  to  distinguish  this  case,  in 
principle,  from  that  of  Equitable  Guarantee 
and  Trust  Co.  v.  Donahoe,  3  Pennewill,  191, 
^  Atl.  S72,  and  the  case  of  Hyman  v.  States 
87  Tenn.  109,  9  S.  W.  372,  1  L.  B.  A-  497, 
upon  which  the  court  so  much  relied  in  the 
Donahoe  Case. 

We  fully  agree  with  the  reasoning  of  the 
court  in  the  Tennessee  case,  and  think  the 
following  language  is  especially  applicable 
to  the  question  before  us: 

"We  are  not  at  all  disposed  to  constme 
said  constitutional  provision  strictly.  On  tbe 
contrary  It  should  be  given  a  liberal  con- 
struction, so  as  not  to  embarrass  legislation 
by  a  construction  unnecessary  to  accomplish 
the  beneficial  purposes  for  which  it  was 
adopted.  Tet  the  Legislature  may  make  the 
Utie  to  an  act  as  restrictive  as  they  please. 
It  is  obvious  that  they  may  sometimes  so 
form  it  as  to  preclude  many  matters  being 
Included  In  the  act  which  might  with  entire 
propriety  have  been  embraced  in  the  enact- 
ment with  the  matter  indicated  In  the  title, 
but  which  must  not  be  extended  because  the 
bill  has  been  made  unnecessarily  restrictive. 
The  court  cannot  enlarge  the  scope  of  the 
title;  they  are  vested  with  no  dispensing 
power.  The  Constitution  has  made  the  titie 
the  conclusive  index  to  the  legislative  intent 
as  to  what  shall  have  operation.  It  Is  no 
answer  to  say  that  the  titie  might  have  been 
made  more  comprehensive  if  in  fact  the  Leg- 
islature has  not  seen  fit  to  make  it  so." 

In  order  that  the  act  in  question  might  be 
entirely  valid  the  titie  should  have  been 
comprehensive  enough  to  have  Included  in- 
dividuals as  well  as  persons  comprising  i>art> 
nershlps  and  associations. 

But  while  we  think  that  under  a  liberal 
construction  of  our  constitutional  provision 
It  is  manifest  that  the  subject  of  registration 
of  individuals  is  not  within  the  titie  of  the 
act  in  question,  which  is  confined  to  the  reg- 
istration of  persons  comprising  partnerships 
and  associations,  we  are  nevertheless  of  the 
opinion  that  said  act  Is  not  wholly  uncon- 
stitutional, but  only  so  far  as  it  relates  to 
the  registration  of  individuals  who  are  not 
members  of  firms  or  associations. 

It  will  not  be  questioned  that  the  same  act 
of  legislation  may  be  unconstitutional  in 
some  of  its  provisions  and  yet  constitutional 
in  others,  provided  the  parts  so  held  respec- 
tively constitutional  and  unconstitutional  are 
wholly  Independent  of  each  other,  and  not  so 
mutually  connected  with,  and  depoident  on, 
each  other  as  to  warrant  a  belief  that  the 
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I.«g1SUitnre  Intended  fbem  as  a  whole,  and 
that.  If  all  could  not  be  carried  into  effect  the 
Legislature  would  not  pass  the  realdne  Inde- 
pendently. 

The  test  of  the  law  Is  conceded  to  be  this: 
"If,  when  the  unconstitutional  portion  Is 
stricken  oo^  that  which  remains  is  complete 
In  itself,  and  capable  of  being  executed  in 
accordance  with  the  legislative  intent,  whol- 
ly Independent  of  that  which  was  rejected, 
it  most  be  sustained."  Cooley  on  Const  Law 
(6th  Ed.)  211. 

[4]  Judged  by  such  test  the  act  before  us 
mnst  be  declared  constitutional  in  so  far  as  it 
requires  the  registration  of  persons  comprising 
partnerships  and  assodatlons,  and  unconsti- 
tutional and  Told  so  far  as  it  relates  to  the 
registration  of  other  persons.  We  are  clearly 
of  the  opinion  that  that  part  of  the  statute 
which  relates  to  the  registration  of  persons 
comprising  partnerships  and  associations  is 
complete  In  itself  and  capable  of  being  exe- 
cuted in  accordance  with  the  legrislatlve  in- 
tent, wholly  independent  of  that  which  we 
hold  to  be  invalid.  But  even  if  we  were  in 
doubt  uix)n  that  question,  there  is  a  weU  es- 
tablished and  recognized  rule,  applicable  alike 
to  the  whole  or  a  part  of  a  statute,  though 
stronger  In  favor  of  the  former  than  the  lat- 
ter, that  all  reasonable  doubts  and  presumiv 
tlons  are  to  be  solved  in  favor  of  the  validi- 
ty <tf  a  statute. 

Our  construction  of  the  statute  is  entirely 
consistent  with  the  decision  in  the  Donahoe 
Case,  above  referred  to,  wherein  the  court 
recognized  the  principle,  that  an  act  might  be 
unconstitutional  as  to  one  part  and  constitn- 
tional  as  to  others,  but  were  forced  to  hold 
that  the  different  parts  or  provisions  of  the 
statute  in  that  case  were  so  dependent  one 
upon  the  other  as  to  be  incapable  of  separa- 
tton. 

We  direct  that  the  Indictment  be  quashed. 


«TATH  V.  HASTINGS. 

(Court  of  General  Sessions  of  Delaware.    Sns- 
nex.    Oct.  13,  1911.) 

1.  ImoziOATiiTO  LiqnoBS  ({  236*)— CBmiKAi, 

PbOBECXJTIONB— BVIDENCIS. 

In  a  proeecntion  for  the  sale  of  spirituous 
liquor,  the  defendant,  to  avail  himseU  of  the 
d«renae  that  the  Jamaica  ginger  sold  by  him 
was  not  a  spirituous  Uqnor,  but  was  a  medicine, 
and  was  sold  in  good  faith  as  such,  must  prove 
it  to  the  satisfaction  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uqnon,  Dec  Dig.  |  236.*] 

2.  IHTOXICATIWG   LlQUOBS   (§   166*)— OFFENSM 

—Sales  fob  Medicinal  Pdbposes. 

A  person  has  the  right  to  sell  Jamaica  gin- 
ger, the  same  being  a  medicine,  for  medicmal 
porposes;  but  he  has  no  right  to  sell  Jamaica 
pnger,  a  spirituous  liquor,  even  if  it  be  a  med- 
idne,  to  be  used  as  a  beverage. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uqnors,  Cent  Dig.  i  181;  Dec.  Dig.  i  165.*] 


3.  iKTOXICATINe  LI4T70U  ff  165*)— OvRITSES 

—Sales  tob  MinioiKAL  Pubposes. 

To  convict  one  of  a  sale  of  spirituous  liq- 
uor, it  is  necessary  for  the  jury  to  find  that 
accused  sold  the  hguor  with  intention  that  it 
be  used  as  a  beverage,  irrespective  of  the  sub- 
sequent uses  to  which  the  purchaser  put  it' 

[Eid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  181;  Dec.  Dig.  f  165.*] 

4.  Inioxigahno  Liquobs  (i  226*)— Cbihikal 

PBOSECUnONB— BVIDENOE. 

In  determtaing  the  purpose  for  which  ac- 
cused sold  Jamaica  ginger,  the  jury  must  con- 
sider all  the  evidence  concerning  the  facts  and 
circumstances  surrounding  the  sale,  including 
the  amount  sold  and  statements  made  by  the 
purchaser,  as  well  as  any  actual  knowledge  the 
accused  had. 

[EU.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ||  282-286;  Dec.  Dig.  1 
226.*] 

6.  intoxicatiro  llquobs  ({  165*)— offenses 
— Sale  fob  Medicinal  Fubfoseb. 

A  person  selling  spirituous  liquor  as  medi- 
cine must  make  the  sale  in  good  faith  as  such, 
and  he  must  use  reasonable  care  and  prudence 
to  ascertain  for  what  purpose  it  is  to  be  used. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  1 181;  Dec.  Dig.  i  165.*] 

6.  INTOXICATINO   LlQUOBS  (8  168*)— OfFEHBES 

—Sales  bt  Agents. 

Where  a  clerk,  acting  as  agent  for  accused, 
sells  spirituous  liquor  with  the  autliority  or 
consent  or  under  the  direction  of  the  accused, 
his  act  is  the  act  of  the  accused,  and  the  ac- 
cused is  as  criminally  liable  as  though  he  him- 
self made  the  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  IS  189-192;  Dec.  Dig.  $ 
168.*] 

7.  Cbiminai.  Law  (H  808,  827*)— Evidewcb— 

BUBDEN   OF  PBOOF. 

A  person  charged  with  a  crime  is  presumed 
to  be  innocent  till  he  is  proven  guilty  to  the  sat- 
isfaction of  the  jury  beyond  a  reasonable  doubt 
and  the  burden  of  proof  is  on  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  720,  731;  Dec  Dig.  U  Mn, 
327.*] 

Levin  Hastings  was  Indicted  for  selling 
spirituous  liquor,  the  same  not  being  for 
medicinal  or  sacramental  purposes.  Verdict, 
not  guilty. 

Argued  before  WOOLLEIT  AND  RICi;  JJ. 

Josiah  O.  Wolcott  and  Frank  M.  Jones, 
Deputies  Atty.  Gen.,  for  the  State.  Robert 
C.  White  and  Daniel  J.  Layton,  Jr.,  for  de- 
fendant 

Indictment  for  selling  spirituous  liquor, 
to  wit,  Jamaica  ginger,  the  same  not  being 
for  medicinal  or  sacramental  purposes  (No. 
27,  June  Term,  1911). 

The  facts  sufficiently  appear  In  the  charge 
of  the  court 

At  the  trial  the  state  proved  the  sale  of 
three  bottles  of  Jamaica  ginger  to  one  B., 
the  same  not  being  bought  for  medicinal 
or  sacramental  purposes,  and  that  the  said 
ginger  was  a  spirituous  liquor  containing 
96  per  cent  alcohol. 
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State's  Prayers, 

(1)  The  seller  of  spirituous  liquor  Is  not 
absolutely  bound  to  know  that  such  liquor 
was  being  sold  for  medicinal  or  sacramental 
purposes,  but  he  Is  bound  to  use  all  reason- 
able means  for  ascertaining  the  fact  whether 
such  sale  is  for  such  purposes.  It  Is  for 
the  Jury  to  determine  whether  the  defend- 
ant used  all  reasonable  means  necessary  un- 
der the  circumstances  to  ascertain  whether 
the  sale  was  for  medicinal  or  sacramental 
purposes,  or  otherwise.  State  v.  Fahey,  6 
I'ennewUl,  585,  65  Atl.  260. 

(2)  The  defendant  admits  every  allegation 
contained  In  the  Indictment,  without  this: 
He  denies  that  be  committed  the  act  com- 
plained of  unlawfully;  on  the  contrary  he 
contends  that  he  committed  the  act  lawfully, 
in  that  the  sale  was  of  the  liquor  in  ques- 
tion as  a  medicine.  In  passing  upon  this 
contention  the  question  for  your  investiga- 
tion and  determination  is  whether  under  all 
the  evidence  produced  before  you  the  de- 
fendant did  exercise  reasonable  diligence  to 
ascertain  whether  the  liquor  In  question 
was  being  sold  for  medical  use  by  the  prose- 
cuting witness.  And  this  was  a  fact  con- 
cerning which  the  defendant  or  his  servant 
or  agent  might  not  Inquire  either  carelessly 
or  with  IndifTerence,  for  the  statute  in  this 
case  was  enacted  to  prohibit  all  sales  of 
spirituous,  vinous  or  malt  liquors  unless  for 
the  purposes  excepted  by  the  statute.  The 
vendor,  his  agent  or  servant,  Is  bound  to 
use  all  reasonable  means  to  ascertain  wheth- 
er the  person  desiring  the  liquor  is  in  fact 
purchasing  it  for  medicinal  or  sacramental 
purposes,  and  if  such  a  vendor  sells  spirit- 
uous liquor  and  the  same  is  not  sold  for 
medicinal  or  sacramental  purposes  without 
due  and  reasonable  effort  to  ascertain  the 
fact  so  as  not  to  defeat  the  very  object  and 
purpose  of  the  statute,  then  he  violates  the 
act. 

(3)  In  many  cases,  at  least,  a  vendor  of 
spirituous  liquor  would  not  meet  the  require- 
ments of  the  act  by  simply  asliing  a  person 
applying  for  such  liquor  if  he  or  she  desires 
It  for  medicinal  or  sacramental  purposes 
and  relying  upon  an  affirmative  answer, 
make  a  sale  to  such  person.  For  if  nothing 
more  should  be  required  than  to  ask  if  the 
spirituous  liquor  were  desired  for  such  pur- 
poses and  have  such  person  answer  In  the 
affirmative,  then  the  purjiose  of  the  act  conld 
be,  and  doubtless  would  often  be  violated. 
State  V.  Salkowski,  6  rennewlll,  472,  69  Atl. 
S.30:  State  t.  Blair,  72  Iowa,  591,  34  N.  W. 
432. 

Defendant's  Prayers. 

(1)  That  the  court  instruct  the  Joiy  to 
render  a  verdict  of  not  guilty. 

(2>  That  the  court  charge  the  jury  that 
Jamaica  ginger  is  not  a  spirituous  liquor 
within  the  meaning  and  contemplation  of 
section  11,  c.  65,  vol.  H,  Laws  of  Delawarei, 


(3)  That  if  the  jury  shall  believe  that  the 
defendant  sold  Jamaica  ginger,  scientifically 
produced,  their  verdict  should  be  "not 
guUty.". 

(4)  That  if  the  jury  shall  believe  that  the 
defendant  sold  Jamaica  ginger,  honestly  be- 
lieving it  to  be  a  standard  drug,  and  sold 
It  as  a  standard  drug,  and  not  as  a  bever- 
age, the  verdict  should  be  "not  guilty." 

RICE,  J.  (charging  the  jury).  Gentlemen 
of  the  Jury:  Levin  Hastings,  the  prisoner, 
la  charged  In  this  indictment  with  selling,  in 
this  county,  on  June  11,  A.  D.  1911,  spiritu- 
ous liquor,  to  wit,  Jamaica  ginger,  to  one 
Arris  Kinney,  the  same  not  then  and  there 
being  sold  for  medicinal  or  sacramental  pur- 


The  indictment  in  this  case  Is  based  on 
what  is  commonly  known  as  tlie  local  option 
law,  It  being  chapter  65,  volume  24,  Laws  of 
Delaware,  and  approved  March  21,  1907, 
which  law  in  iHirt  provides:  "It  shall  be 
unlawful  for  any  person  or  persons,  firm, 
company,  association  or  corporation  or  the 
agent,  officer  or  servant  of  any  firm,  compa- 
ny, association  or  corporation,  to  sell  spiritu- 
ous, vinous  or  malt  liquors,  except  for  me- 
dicinal or  sacramental  purposes"  within  cer- 
tain districts  in  this  state;  Sussex  county 
now  being  one  of  these  districts. 

The  state  produced  evidence  to  prove  that 
a  clerk  in  the  store  of  Levin  Hastings,  at 
Del  mar,  in  this  county,  at  that  store  on  the 
10th  day  of  June,  of  the  present  year,  sold 
spirituous  liquor,  to  wit,  Jamaica  ginger,  to 
Arris  Kinney  for  purposes  other  than  me- 
dicinal or  sacramental. 

[1  ]  The  prisoner  does  not  deny  that  a  sale 
of  Jamaica  ginger  was  made  at  that  place 
and  at  that  time  to  Arris  Kinney,  but  under 
the  defense  of  not  guilty  he  contends  that 
the  Jamaica  gringer  sold  was  not  a  spirituous 
liquor  but  was  a  medicine  and  that  it  was 
sold  in  good  faith  as  such  and  therefore  be 
is  not  guilty  of  the  charge  alleged  in  the  in- 
dictment To  avail  himself  of  this  special 
defense  he  must  prove  It  to  the  satisfaction 
of  the  jury. 

The  accused  has  requested  the  court  to 
give  the  jury  binding  Instructions  to  find  a 
verdict  of  "not  guilty."  This  we  decline  to 
do  for  reasons  appearing  later  In  the  charge. 

[2]  We  win  say  to  you  that,  if  otherwise 
authorized,  the  accused  had  a  right  to  sell 
Jamaica  ginger,  the  same  being  a  medicine, 
for  medicinal  purposes;  but  at  the  same  time 
we  say  that  he  had  no  right  in  law  to  sell 
"Jamaica  ginger,"  a  spirituous  liquor,  even 
though  It  was  a  medicine,  to  be  used  as  a 
beverage. 

We  find  the  law  in  this  respect  well  stated 
in  King's  Case,  reported  In  58  Miss.  740,  38 
Am.  Rep.  344.    The  court  in  that  case  said: 

"One  authorized  to  sell  medicines  ought  not 
to  be  held  guilty  of  violating  the  laws  against 
retailing,  l)ecause  the  purchaser  of  a  nilx- 
tnre  containing  alcohol  misuses  it,  and  be- 
comes Intoxicated;    but,  on  the  other  baud. 
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these  lAwa  cannot  be  evaded  by  selling  as 
a  beverage  intoxicating  Uqnors  containing 
drugs,  barks  or  seeds  which  have  medicinal 
qualities.  If  the  other  Ingredients  are  me- 
didnal,  and  the  alcohol  is  nsed  as  a  neces- 
sary preservative  or  vehicle  for  them,  if, 
from  all  the  facts  it  appears  tbat  tbe  sale 
la  of  the  other  ingredients  as  a  medicine, 
and  not  of  the  liquor  as  a  beverage,  tbe 
seller  is  protected;  but  if  the  drags  or  roots 
are  mere  pretences  of  medicines,  shadows  and 
devices  under  which  an  illegal  traffic  is  to 
be  conducted,  they  will  be  but  shadows  when 
interposed  for  pr6tectlon  against  criminal 
proeecntion." 

[3]  In  other  words  if  from  the  evidence  in 
Utis  case  yon  find  that  the  Jamaica  ginger 
sold  by  the  accused  to  Arris  Kinney  was  a 
Vlrltuons  liquor,  then  before  you  can  con- 
vict in  this  case  it  is  necessary  for  yon  to 
find  that  it  was  by  him  or  bis  agent  then 
and  there  sold  with  the  intention  that  It  be 
used  as  a  beverage,  irrespective  of  th6  sub- 
sequent uses  to  which  the  purchaser  put  it. 

[4]  In  determining  this  question  as  to  the 
purpose  for  which  the  prisoner  sold  the 
Jamaica  ginger  on  this  occasion  to  Kinney, 
yon  are  to  consider  all  the  evidence  in  the 
case,  concerning  the  facts  and  circumstances 
surrounding  the  sale.  It  is  your  duty  to  take 
into  consideration  the  amount  sold  to  the 
purchaser  at  that  time,  any  statements  made 
by  Kinney  at  the  time  as  to  the  purposes 
for  which  it  was  to  be  nsed,  as  well  as  any 
actual  knowledge  the  accused  had  as  to  the 
purpose  for  which  it  was  to  be  used. 

It  would  not  be  a  sufficient  defence  in  every 
case  for  a  person  accused  of  selling  spiritu- 
ous liquor,  contrary  to  the  provisions  of  the 
statute,  to  say  that  he  has  asked  the  purchas- 
er for  what  purpose  he  was  buying  the  same, 
and  that  the  purchaser  replied  It  was  for 
medicinal  purposes.  For  if  such  was  the  case 
the  provisions  of  the  law  could  easily  be 
evaded  by  a  person  having  a  mind  to  do  so. 

[1]  A  person  seUlng  spirituous  liquor  as 
a  medicine  in  this  county  must  make  the 
sale  in  good  faith  as  such,  and  It  is  neces- 
sary for  him  to  use  reasonable  care  and 
prudence  to  ascertain  for  what  purposes  it 
Is  to  be  nsed,  and  such  legal  duty  is  upon 
bhn. 

[II  There  is  some  evidence  in  this  case 
to  the  effect  that  the  sale  in  question  was 
made  by  a  clerk  in  the  store  of  Levin  Hast- 
ings. In  this  connection  we  will  say,  that 
If  the  clerk,  in  the  conduct  of  acting  as  agent 
for  and  selling  the  goods  and  wares  of  the 
accused,  sells  what  is  determined  to  be  a 
spirituous  liquor,  contrary  to  the  provision 
of  the  statute,  with  the  authority  or  consent 
or  under  the  direction  of  the  accused,  then 
the  act  of  the  clerk  is  the  act  of  the  ac- 
cused, and  he,  the  accused,  is  as  criminally 
liable  as  though  he  himself  made  the  sale. 

[7]  A  person  charged  with  a  crime  is  in 
law  presumed  to  be  Innocent  until  he  is  by 


the  evidence  proved  to  be  guilty  to  the  sat- 
isfaction of  the  Jury  beyond  a  reasonable 
doubt,  and  the  burden  of  proof  is  upon  the 
state. 

If  you  are  satisfied  from  the  OAridence  be- 
yond a  reasonable  doubt,  that  the  accused 
is  guilty  of  the  offence  charged  against  him, 
within  the  interpretation  of  the  statute  as 
we  have  made  it  to  you,  your  verdict  should 
be  gnUty,  while  on  the  other  hand,  if  you 
believe  from  the  evidence  that  the  defendant 
is  not  guilty,  or  entertain  a  reasonable  doubt 
as  to  his  guilt,  your  verdict  should  be  not 
guilty. 

Verdict,  not  guilty. 


DAY  V.  TOWNS. 

(Supreme  Court  of  New  Hampshire.    Cheshire. 
Oct  3,  1911.) 

1.  Evidence  (g  456*)— Admissibiutt  to  Ex- 
plain   WOBDS. 

Extrinsic  evidence  is  admissible  to  explain 
the  meaning  of  tbe  word  "h<»ne"  in  a  covenant 
by  a  grantee  to  provide  a  home  for  a  named 
person. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2105,  2106;   Dec.  Dig.  {  456.»] 

2.  MoBTOAQEs   (J   119;y— CoNSIEUcnON— LlA- 
BIUTT  SeCUBBD— "HOMI." 

A  mortgagor's  covenant  to  famish  a 
"home"  upon  the  premises  for  a  named  person 
will  be  construed,  according  to  a  practical  con- 
straction  given  by  the  parties,  as  requiring 
the  grantee  to  famish  board  and  lodging;  tbe 
benenciarv  contributing  sach  service  as  she  can, 
and  l>earing  the  expense  of  her  own  clothing 
and  doctor  bills. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  234;    Dec.  Dig.  |  119.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4.  pp.  3322-^325.] 

3.  MoBTOAOBs  (1 119*)— Bbeach  of  Covenant 
— Damaois. 

On  bill  to  establish  plaintiS's  rights  under 
defendant's  covenant  to  rumish  her  a  home  on 
land  conveyed  to  him,  on  his  selling  the  same, 
defendant  was  not  entitled  to  set  off  the  value 
of  plaintiff's  future  earning  capacity:  he  lie- 
Ing  entitled  merely  to  her  labor  In  his  house- 
hoT' 


)ld. 


[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  119.*] 

Transferred  from  Superior  Court,  Cheshire 
County;   Mitchell,  Judge. 

Bill  by  Flora  S.  Day  against  William  M. 
Towns.  Transferred  from  superior  court 
Case  discharged. 

In  1889,  Moody  Towns,  father  of  the  plain- 
tiff and  tbe  defendant,  conveyed  his  farm 
to  the  defendant  and  took  back  a  mortgage 
conditioned  to  "provide  for  both  in  sickness 
and  in  health,  for  the  said  Moody  Towns 
and  his  wife,  •  ♦  •  during  their  natural 
life,  or  either  of  them,  furnish  them  with 
clothing,  care,  nursing,  and  doctoring,  and 
at  their  decease  give  them  a  Christian  burial, 
and  shall  furnish  and  give  Flora  S.  Towns 
a  home  upon  said  premises  so  long  as  she 
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Bhall  want  or  desire  one."  Moody  and  his 
wife  died  a  few  years  later. 

Tlie  plalntlfC,  Flora,  is  blind.  She  was  a 
member  of  her  father's  honsehold  when  the 
mortgage  was  given.  Her  general  health 
was  good,  and  she  rendered  service  about 
the  honsehold,  recd.ving  no  compensation  ez- 
c^t  her  support  Until  1909  she  continued 
to  live  with  the  defendant  in  the  same  man- 
ner, except  when  she  was  away  on  account 
of  physical  disability.  At  these  times  he  did 
not  pay  any  of  her  doctor's  bills.  Her  cloth- 
ing was  to  a  certain  extent  provided  by  her 
Bisters.  She  has  no  property  aside  from 
her  rights  under  the  contract  In  1909  the 
d^endant  sold  the  farm  without  her  con- 
sent Thereupon  this  bill  was  filed,  and  it 
was  agreed  that  the  money  value  of  her 
rights  should  be  determined  and  paid  to  her. 

The  court  found  that  the  plalntllf  was  ea- 
tltled  to  recover  for  board  and  lodging,  less 
the  value  of  her  services  in  the  household, 
and  assessed  the  damages  at  $1,400.  It  ap- 
peared that  the  plaintiff  has  some  earning 
capacity  over  and  above  the  value  of  her 
services  rendered  to  the  defendant  The 
defendant  excepted  to  a  refusal  to  allow 
him  for  the  full  value  of  her  earning  capacity, 
and  to  the  ruling  that  he  was  obliged  to  fur- 
nish board  as  well  as  lodging.  The  plain- 
tiff excepted  to  the  refusal  to  allow  her  for 
clothing  and  medical  attendance. 

CSaln  &  Benton,  for  plaintiff.  John  E.  Al- 
len, for  defmdant 

PEASLBB,  3.  [1]  The  chief  question  here 
presented  is  the  construction  of  the  defend- 
ant's agreement  to  "furnish  and  give  Flora  S. 
Towns  a  home  upon  said  premises."  The 
defendant's  claim  is  that  he  is  merely  ob- 
liged to  furnish  lodging,  whUe  the  plaintiff 
seeks  to  recover  for  both  lodging  and  sus- 
tenance. It  is  manifest  that  the  word  "home" 
has  not  snch  a  fixed  meaning  that  it  would 
accurately  and  precisely  limit  an  obligation 
like  the  one  here  in  question.  Recourse 
may  therefore  be  had  to  other  evidence  to 
ascertain  the  intent  of  the  parties.  Kendall 
V.  Green,  67  N.  H.  557,  42  Atl.  178. 

[2]  It  appears  that  for  nearly  20  years 
the  parties  acted  upon  a  well-defined  con- 
struction of  the  language  used.  The  defend- 
ant furnished  the  plaintiff  board  and  lodging, 
whUe  she  contributed  such  service  as  she 
could  perform  in  the  household,  and  bore 
the  expense  of  her  own  clothing  and  doctor's 
bills.  "This  is  a  practical  construction  which 
the  parties  themselveff  put  upon  the  deed, 
and  that  construction,  after  long  acquies- 
cence, the  court  will  adopt  when  the  lan- 
guage of  the  deed  is  ambiguous."  Newmar- 
ket Mfg.  Co.  y.  Pendergast  24  N.  H.  64,  66. 
The  defendant's  contention  that  an  acute 
analysis  of  all  the  language  in  the  proviidon 


for  support  might  tend  to  sustain  his  posi- 
tion is  not  of  controlling  importance.  The 
question  being  what  the  language  meant  to 
the  persons  using  it  their  understanding,  as 
evidenced  by  their  acts,  which  cover  nearly 
a  score  of  years,  furnishes  a  much  more  sat- 
isfactory answer  than  one  drawn  from  a 
fine  balancing  of  the  words  and  phrases  of 
the  deed.  "As  a  rule,  when  the  parties  to 
a  contract  have  so  acted  in  relation  to  any 
of  its  provisions  as  to  show  their  under- 
standing of  them,  and  this  course  of  action 
has  continued  for  a  long  time,  the  court 
will  adopt  that  nnderstinding,  unless  the 
language  of  the  contract  is  clearly  incapable 
of  such  construction."  Morrill  t.  Wedu,  70 
N.  H.  178,  180,  46  Atl.  32.  The  ruling  of 
the  superior  court  that  the  defendant  Is 
liable  for  board  and  lodging,  but  not  for 
other  necessaries,  was  correct 

[3]  The  defendant  also  seeks  to  set  off 
against  the  plalntUTs  claim  the  value  of  her 
future  earning  capacity.  The  ground  for 
this  claim  is  not  apparent  He  was  entitled 
to  the  value  of  snch  services  as  the  contract 
contemplated  she  should  render  for  him — - 
that  is,  her  labor  in  his  household.  Bat 
no  reason  appears  why  he  should  claim  title 
to  some  added  earning  capacity  she  might 
possess.  It  may  be  that,  if  she  forsook  the 
work  in  his  home  to  engage  in  some  profit- 
able labor,  she  would  be  liable  to  him  in 
damages;  but  the  measure  of  those  dam- 
ages would  be  what  he  lost  by  the  breach 
— ^not  what  she  gained  thereby. 

The  rule  of  damages  applied  by  the  pre- 
siding Justice  was  the  correct  one.  On  one 
side  was  the  value  of  the  support  to  be 
furnished;  on  the  other  side,  that  of  the 
services  to  be  rendered  in  the  household. 
The  difference  between  the  two  represented 
the  plaintiff's  net  loss.  The  dtfendant's 
claim,  that  in  the  assessment  no  deduction 
was  made  for  the  value  of  the  services  to 
which  he  was  entitled,  seems  to  be  contrary 
to  the  reported  facts ;  but,  to  enable  him  to 
remove  all  doubt,  the  order  of  Judgmait  will 
be  stayed  until  the  case  is  retiumed  to  the 
superior  court  where  application  can  be  made 
to  the  presiding  justice  for  further  findings. 

The  plaintiff's  exceptions  are  disposed  of 
by  what  has  been  said  of  those  taken  by  the 
defendant  If  the  contract  is  capable  of  a 
construction  imposing  upon  the  defendant  the 
duty  to  furnish  the  plaintiff  clothing  and 
medical  attendance,  it  might  also  be  thought 
to  have  the  contrary  meaning;  and,  having 
been  construed  by  the  parties  in  the  latter 
way  for  many  years,  it  is  much  more  prob- 
able that  they  always  so  understood  its  pro- 
visions. Unless  the  findings  are  changed  up- 
on further  hearing  in  the  superior  court, 
there  should  be  Judgment  for  the  plaintiff  for 
$1,400. 

Case  discharged.    All  concurred. 
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VlONHAUI/r  V.  WmCHBSTBB  TAN- 
NERY CO. 
<SDpreme  Coart  of  New  Hampshire.    Oieshire. 
Oct  3,  1911.) 

1.  MASIKB  AHV  SKBVANT  (i  278*)— INJUBT  TO 

EitPLOrt  —  NioLioKnoK  —  Btidknck— Smr- 

nCURCT. 

In  an  sction  for  injury  to  an  emplovd 
.(track  by  a  revolving  ventilating  fan  which  ne 
WW  oiling,  evidence  held  to  sustain  a  finding 
of  negligence  of  the  employer  in  failing  to  in- 
•tmct  against  the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  961-977;  Dec.  Dig.  | 
278.»] 

2.  Mabtex  and  Skbvant  (|  288*)— Injubt  to 
suflotl  —  assumttiok  ov  elsk  —  jubt 
QuasnoN. 

In  an  action  for  injury  to  an  employA 
ttrock  by  a  revolving  ventilating  fan  which  ne 
was  oiling,  evidence  held  insufficient  to  show 
as  a  matter  of  law  that  he  asanmed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1068-1088;   Dec.  Dig.  S 

3.  Appkai,  add  Ebbor  ({  1048*)— Habmless 

EBBOB— BVIDENCK. 

In  an  action  against  a  tannery  company 
for  personal  injury  to  an  emjiloy^,  any  error 
in  asking  the  superintendent  if  the  company 
belonged  to  Armour  or  Swift  was  harmless 
where  the  question  was  withdrawn. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Enor,  Dec.  Dig.  |  1048.*] 

4.  TIDAI.  (i  121*)  —  Abgukent  —  Cbedibiutt 

Of   WiTHEBSEB. 

In  a  personal  injury  action  against  a  com- 
panjT,  it  was  proper  for  plaintiirs  counsel  to 
renund  the  jury  that  certain  witnesses  were 
beads  of  departments  of  the  company,  and  re- 
•ponsible  for  their  proper  management 

IBi.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  2M-300;  Dec.  Dig.  i  121.*] 

Exceptions  from  Superior  Court,  Cheshire 
County;    Mitchell,  Judge. 

Action  by  Peter  VIgneault  against  the 
Wlnebester  Tannery  Company.  Verdict  for 
plaintiff,  and  defmdant  brings  exceptions. 
Exceptions  ovemiled. 

Daring  the  cross-examination  of  the  de- 
fendants' superintendent  the  plaintiff's  coun- 
ad  asked  the  following  question:  "Is  this 
tannery  company  of  youra  one  of  the  Ar- 
mour or  Swift  Company's?"  An  exception 
was  taken,  wbereui>on  the  court  excluded 
the  question,  counsel  withdrew  it,  and  the 
jnry  were  instructed  to  disregard  it  The 
defendants  also  excepted  to  remarks  of  the 
pUlntifrs  counsel  in  closing  argument  and 
to  the  denial  of  their  motions  for  a  nonsuit 
and  the  direction  of  a  verdict  in  their  fa- 
vor. The  evidence  tended  to  prove  the  facts 
hereinafter  stated. 

The  plaintiff  was  injured  October  30,  1909, 
whUe  oiling  a  ventilating  fan  situated  on  the 
third  floor  of  the  defendants'  tannery.  He 
entered  their  employment  July  2d  of  that 
year,  and  was  engaged  to  do  carpenter  work. 
On  tiie  day  before  he  received  his  injury,  the 
regular  oiler  being  absent,  he  was  ordered 
by  the  defendants'  foreman  to  oil  the  shops. 


After  he  had  oiled  a  portion  of  tbem.  it  was 
ascertained  that  the  fan  in  question  vras 
not  in  operation,  and  be  was  then  told  that 
he  need  not  oil  it  On  the  following  day  he 
was  again  directed  to  oil  the  shops  and  to 
oU  everything  he  saw.  The  fan  was  set  in 
the  northerly  wall  of  the  mill  and  toward 
its  easterly  end.  Its  function  was  to  blow 
the  air  out  of  the  mill  through  a  hole  in  the 
wall.  It  was  five  feet  in  diameter,  and  the 
shaft  upon  which  it  ran  was  about  35  Inches 
from  the  floor.  Power  was  transmitted  to 
the  shaft  by  a  belt  which  came  up  through 
the  floor  and  passed  over  a  pulley  ui>on  the 
shaft  Between  this  pulley  and  the  fan 
was  another  pulley  from  which  power  was 
transmitted  to  a  fan  at  tlie  west  end  of  the 
mill.  Just  north  of  the  latter  pulley  was  a 
box  or  bearing  for  the  shaft,  which  was 
supported  by  an  Iron  standard  and  steadied 
from  above  by  two  pieces  of  iron  which  ex- 
tended in  a  V-shape  from  the  box  on  the 
shaft  up  over  the  blades  to  a  circular  iron 
box  surrounding  the  rim  of  the  fan.  In 
that  part  of  the  box  on  the  sliaft  north  of 
the  iron  braces  were  two  oil  holes,  one  on 
the  east  and  one  on  the  west  side  of  the 
shaft;  and  in  that  part  of  the  box  south  of 
the  braces  were  also  two  oil  holes  similarly 
situated.  On  the  fan  were  six  blades  of  sheet 
steel  extending  from  the  shaft  to  the  rim 
or  circumference  of  the  fan.  These  blades 
project  by  an  Increasing  ratio  from  a  short 
distance  at  the  shaft  to  16  inches  at  the  rim. 
They  were  over  11  inches  from  the  iron 
braces  measuring  along  the  shaft,  while  at 
distances  of  19  and  18  inches  from  the  shaft 
and  towards  the  circumference  of  the  fan 
they  were  distant  from  the  braces  from  1%, 
to  3^  inches.  When  the  fan  was  in  motion, 
all  parts  of  it  appeared  to  be  from  10  to  12 
inches  from  the  iron  braces,  and  the  steel, 
blades  could  not  be  seen.  Inside  each  end 
of  the  box  on  the  shaft  was  a  reservoir  into 
which  the  two  oil  boles  on  the  respective 
ends  of  the  box.  entered.  It  was  not  neces- 
sary in  order  to  oil  the  shaft  to  put  oil  into 
the  holes,  except  on  one  side.  There  was 
a  raUing  on  the  west  and  south  sides  of  the 
shaft  shutting  off  an  approach  to  the  fan, 
but  on  the  east  side  the  approach  was  un- 
obstructed. By  standing  at  a  Jog  in  the 
raUing  on  the  west  side  of  the  shaft  oil 
could  be  safely  put  in  the  holes  in  the  box 
on  that  side  of  the  shaft,  both  Inside  and 
outside  the  iron  braces,  when  the  fan  was  in 
motion.  This  was  the  customary  way  of  oil- 
ing the  shaft  when  the  fan  was  in  motion. 
When  it  was  at  rest,  it  was  customary  for 
the  oiler  to  go  between  the  power  belt  and 
the  fan  on  the  easterly  side  of  the  shaft,  and 
oil  all  the  holes  in  the  box  on  both  sides  of 
the  sliaft  The  holes  on  the  east  side  could 
not  be  seen  or  oiled  from  the  Jog  in  the 
railing  on  the  west  side. 
No  instructions  were  given  the  plaintiff  as 
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to  wbere  be  should  go  to  oil  the  fan,  nor 
bow  he  should  oil  it.  When  he  came  to  the 
fan,  It  was  In  motion.  As  he  approached 
the  space  east  of  the  shaft,  he  saw  the  two 
oil  holes  on  that  side,  and  supposed  be  had 
to  oil  them.  The  fan  appeared  to  he  10 
or  12  inches  back  from  the  iron  braces  be- 
yond which  he  bad  to  oil  one  of  ,the  holes, 
and  there  was  apparently  plenty  of  room. 
The  plalntifC  approached  the  shaft,  raised 
the  oil  can  to  the  hole,  and  was  struck  by 
the  fan  on  the  elbow  and  injured.  He  was 
62  years  old  and  had  worked  to  some  extent 
both  inside  and  outside  of  mills,  but  had 
never  worked  in  a  tannery,  and  knew  noth- 
ing about  ventilating  fans.  He  had  never 
been  in  that  portion  of  the  mill  where  the 
fan  was  located  before,  but  had  seen  it  when 
In  motion  from  the  outside  of  the  mill.  The 
Jury  had  a  view  and  saw  the  fan  at  rest 
and  in  motion. 

Cain  &  Benton,  for  plaintitT.  Clarke  0. 
Fitts,  Harold  E.  Whitney,  and  John  E.  Allen, 
for  defendant. 

BINGHAM,  J.  The  plalnUff  bases  his 
right  of  recovery  upon  the  defendants'  fail- 
ure to  instruct  him  as  to  the  safe  and  proper 
method  of  oiling  the  fan,  and  to  warn  him 
of  the  dangers  attendant  upon  the  perform- 
ance of. his  duty  in  case  he  undertook  to  oil 
it  when  in  motion  from  the  easterly  side  of 
the  shaft 

[1]  The  defendants  in  support  of .  their  er* 
ceptlons  to  the  denial  of  their  motions  for  a 
nonsuit  and  a  verdict  contend  that  there  was 
no  evidence  from  which  It  could  reasonably 
be  found  that  they  were  negligent  and  that 
the  plalntifF  was  In  the  exercise  of  due  care; 
also,  that  the  dangers  attendant  upon  the  oil- 
ing of  the  fan  were  so  apparent  that  be  must 
be  held  to  have  assumed  the  risk  as  a  mat- 
ter of  law.  Upon  the  question  of  the  de- 
fendants' negligence  and  the  plaintlfC's  care, 
the  evidence  was  that  the  safe  and  custom- 
ary way  of  oiling  'the  fan,  when  in  motion, 
was  for  the  oiler  to  stand  at  the  Jog  in  the 
rail  west  of  the  shaft  and  oil  the  westerly 
holes  In  the  box  with  the  can  provided  for 
the  purpose.  The  holes  in  the  box  on  the 
.  east  side  of  the  shaft  could  not  be  seen  or 
oiled  by  one  standing  In  that  position.  There 
was  an  oil  reservoir  inside  each  end  of  the 
box  into  which  the  oil  flowed  when  the  holes 
were  oiled  on  either  side,  so  that  it  was  only 
necessary  to  oil  the  holes  in  the  box  on  one 
side  of  the  shaft  The  plaintiff  was  not  in- 
formed and  did  not  know  of  the  safe  and  cus- 
tomary method  of  oiling  the  box,  and  did  not 
know  that  both  sets  of  holes  did  not  require 
oiling.  When  one  stood  easterly  of  the  shaft, 
the  oil  boles  on  that  side  could  be  readily 
seen.  There  was  an  unobstructed  approach 
to  the  shaft  from  that  side;  and  tite  fan, 
which  revolved  very  rapidly,  appeared  to  be 
10  or  12  Inches  north  of  and  away  from  the 
irons  supporting  and  staying  the  box,  and  a 
sufficient  distance  north  of  the  northeasterly 


hole  in  the  box  to  permit  of  Its  being  safely 
oiled.  This  was  the  situation  as  it  presented 
itself  to  the  plaintiff  when  he  went  to  oil 
the  fan.  The  appearances,  however,  were  de- 
ceptive. The  fact  was  that  there  were  steel 
blades  on  the  fan  which  were  unobservable 
when  the  fan  was  in  motion,  and  which  pro- 
jected such  a  distance  sootberly  from  the 
frame  of  the  fan  that  their  extreme  ends' 
came  within  an  Inch  and  three-quarters  or 
thereabouts  of  the  iron  braces  at  the  box, 
and  rendered  the  work  of  oiling  from  the 
east  side  so  hazardous  that  it  was  not  cus- 
tomary to  do  so,  except  when  the  fan  was  at 
rest. 

The  Instructions  to  the  plaintiff  were  gen- 
eral— to  oil  the  shops.  He  was  not  told  bow 
to  oil  the  fan,  or  where  he  should  go  to  do 
the  work.  There  was  no  rail  obstructing  the 
approach  to  the  oil  holes  on  the  east  as  there 
was  on  the  west  side.  The  plaintiff,  observ- 
ing these  surroundings  and  relying  upon 
them,  approached  the  shaft  from  the  east 
side;  and,  while  in  the  act  of  raising  the  can 
to  oil  the  northeasterly  hole  In  the  box  be 
was  struck  by  the  invisible  knives  on  the 
fan  and  Injured.  From  this  evidence  it  could 
be  found  that  the  defendants  were  negligent 
in  falling  to  properly  Instruct  the  plaintiff, 
that  their  failure  was  the  proximate  cause  of 
his  injury,  and  that  he  was  without  fault 

[2]  Moreover,  it  cannot  be  said  that  the 
danger  was  so  open  and  apparent  that  the 
plaintiff  must  be  held  as  a  matter  of  law 
to  have  assumed  the  risk.  In  addition  to  tbe 
evidence  above  narrated,  it  appears  that  the 
plaintiff  had  never  been  In  that  portion  of 
the  mill  where  tbe  fan  was  located  nntU  be 
went  there  to  oil  It  at  the  time  be  received 
bis  injury,  and  that  he  had  not  seen  the  fan 
at  rest  It  is  true  he  had  worked -abont  box 
factories  to  some  extent  and  fed  boards  into 
a  planing  machine,  but  this  is  only  evidence 
bearing  upon  the  question  whether  a  man  of 
his  experience  might  not  know  and  appreci- 
ate tbe  danger  to  which  he  was  subjected  if 
be  attempted  to  oil  tbe  fan  from  tbe  east 
side.    It  is  not  conclusive,  however. 

[3]  If  the  qnestion  asked  the  defendants' 
superintendent  was  improper,  the  defendants 
took  nothing  by  their  exception;  for  the  ques- 
tion was  withdrawn,  the  jury  instructed  to 
disregard  It,  and  it  has  been  found  that  it 
did  not  render  the  trial  unfair.  Lee  v.  Dow, 
73  N.  H.  101,  50  AU.  374. 

[4]  The  argument  of  tbe  plaintttTB  counsel 
would  seem  to  be  based  upon  the  evidence 
and  unobjectionable.  Tbe  defendants  were  a 
corporation.  The  general  supervtslon  of  their 
business  was  Intrusted  to  a  superintendent 
and  there  were  different  departments  In 
charge  of  foremen.  Mr.  Smith  was  the  su- 
perintendent, and  Mr.  Handy  was  tbe  fore- 
man of  the  mechanical  department,  under 
whom  the  plaintiff  worked.  Both  of  these 
men  were  called  as  witnesses  for  the  defend- 
ants, as  were  other  employes  of  theirs.  As 
bearing  upon  their  credibility  and  the  weight 


Digitized  by  VjOOQ'C 


p».) 


RUSH  V.  PHILADELPHIA  &  R.  RY.  CO. 


409 


to  be  slven  their  testimony,  It  was  compe- 
tent for  counsel  to  remind  the  Jury  that  these 
men  were  employed  by  the  corporation  as 
beads  of  one  or  of  all  Its  different  depart- 
ments and  were  responsible  for  their  proper 
management.  Oenest  t.  Ck)mpany,  7S  N.  H. 
509,  77  Atl.  77.  This  was  all  the  argoment 
came  to. 
Exceptions  overruled.    All  concurred. 


BUSH  T.  PHILADELPHIA  &  R.  RT.  CO. 

(Snpiemc  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  RaIIAOADS   (I  350*)— OpEBATION— CONTBIB 

DTOBY  Neolioence— Question  fob  Jubt. 
In  an  action  against  a  railroad  company 
for  the  wrecking  of  an  antomobile  at  a  cross- 
log  in  a  nighttime  collision  on  a  boroogh  street, 
evidence  held  to  present  questions  for  tbe  jury 
as  to  whether  the  driver,  oefore  going  upon  the 
track,  stopped  a  sufficient  time  to  inform  him- 
self of  conditions,  and  wbether  he  advanced 
with  due  caution  from  that  point. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192 ;    Dec.  Dig.  S  350.*] 

i.  RaILBOADB   (I  350*)— OPEBATION— CONTBIB- 

UTOBT  Neouoence— -Question  fob  Jubt. 
In  determining  whether  one  was  guilty  of 
contributory  negligence  in  attempting  to  cross 
nilioad  tracks,  tbe  act  of  stopping  to  look  and 
listen  is  opposed  to  the  idea  of  negligence,  and 
unless,  notwithstanding  a  stop,  the  whole  evi- 
dence shows  negligence  so  clearly  that  no  oth- 
er inference  can  properly  be  drawn,  the  court 
most  submit  the  case  to  the  jury. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1152-1192;  Dec  Dig.  $  350.*] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  S.  R.  Bosh  against  tbe  Philadel- 
phia &  Reading  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  G  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART,  JJ. 

James  W.  Fox  and  Edward  J.  Fox,  for  ap- 
peUant    H.  J.  Steele  and  Robert  A.  Stotz, 

for  appellee. 

STEWART,  J.  ■  This  action  was  for  the 
recovery  of  damages  for  the  wrecking  of 
plaintiff's  antomobile  by  a  passing  train  on 
the  defendant's  road.  The  collision  occurred 
at  nighttime,  on  a  public  crossing  on  one  of 
the  streets  In  the  borough  of  South  Bethle- 
hem. The  machine  was  being  driven  by  an 
employe  of  the  plaintiff  on  the  business  of 
tbe  latter.  Tbe  finding  of  the  Jury  is  conclu- 
sive on  the  question  of  the  defendant's  negli- 
gence. No  question  is  raised  as  to  the  suflS- 
dency  of  tbe  evidence  to  support  such  find- 
ing ;  nor  are  the  instructiona  of  the  court  on 
this  branch  of  the  case  complained  of. 

[1]  The  only  question  is  whether  the  court 
ihould  have  held,  as  matter  of  law,  that  the 
negligence  of  the  driver  contributed  to  the 
accident    In  his  opinion  filed,  refusing  Judg- 


ment non  obstante,  the  learned  trial  Judge 
speaks  of  the  case  as  a  close  one,  and  so  It 
Is,  upon  Its  general  facts ;  but  with  respect 
to  the  question  we  are  now  considering  we 
regard  the  case  as  falling  clearly  within  a 
long  line  of  cases  which  vindicate  the  final 
conclusion  of  the  court  The  testimony  of 
the  driver,  if  believed,  shows  literal  com- 
pliance on  his  part  with  those  rules  of  duty, 
tbe  nonobservance  of  which  this  court  has 
repeatedly  said  must  be  a,djudged  negligence 
per  se.  He  stopped,  looked,  and  listened  be- 
fore entering  upon  tbe  tracks  with  his  ma- 
chine. While  none  of  the  other  -witnesses 
called  on  behalf  of  the  plaintiff  would  posi- 
tively confirm  all  that  the  driver  testified  to, 
none  of  them  testified  directly  to  the  con- 
trary of  what  he  said,  while  all  admitted 
that  appearances  as  they  were  there  present- 
ed to  bystanders  supported  the  driver's  tes- 
timony. The  place  where  he  stopped  his  ma- 
chine was  about  nine  feet  from  the  first 
track.  Admittedly,  before  reaching  this 
point,  he  had  passed  no  place  where  be  could 
have  had  a  view  of  an  approaching  train. 
Whether  he  stopped  a  snfflclent  length  of  time 
to  Inform  himself  of  conditions,  and  whether 
he  advanced  with  due  caution  from  that  point, 
were  questions  to  be  determined,  not  by  hard 
and  fast  rules  of  positive  duty  applicable  in 
all  cases,  but  by  the  Jury  upon  a  considera- 
tion of  all  the  circumstances  In  the  case,  not 
the  least  important  of  which  was  tbe  fact 
appearing  here  that  tbe  time  required  to 
pass  from  tbe  place  where  the  driver  stopped 
bis  machine  to  the  place  where  the  collision 
occurred  was  but  three  or  four  seconds  at 
most,  and  that  through  opoi  gates  implying 
to  the  ordinary  traveler  an  invitation  to  ad- 
vance. Tbe  evidence  shows  that  these  gates, 
though  operated  in  daytime  for  the  avoidance 
of  accidents,  were,  by  some  regulation  of  the 
company,  the  wisdom  or  necessity  for  which 
is  left  unexplained,  never  lowered  after  8 
o'clock  in  the  evening.  But  the  driver  testi- 
fied that  he  was  not  familiar  with  the 
neighborhood  and  knew  nothing  of  the  rules 
of  the  company  in  this  regard. 

[2]  Tbe  law  with  respect  to  such  cases  as 
this  Is  so  clearly  expressed  in  Ely  y.  Railway 
Co.,  158  Pa.  233,  27  Atl.  970,  by  the  late 
Chief  Justice,  that  no  other  citation  of 
authority  is  required.  It  is  there  said:  "Tbe 
mere  act  of  stopping  does  not,  it  is  true,  of 
Itself  show  that  he  stopped  at  a  proper  place^ 
or  that  there  was  not  another  and  better 
place  where  he  should  have  stopped  again,  or 
that  his  duty  of  looking  and  listening  was 
performed  with  the  proper  care  and  atten- 
tion; but  stopping  ]b  opposed  to  the  Idea  of 
n^ligence,  and  unless,  notwithstanding  the 
stop,  the  whole  evidence  shows  negligence 
so  clear  that  no  other  Inference  can  properly 
be  drawn  from  it,  the  court  cannot  draw 
that  inference  as  a  conclusion  of  law,  but 
must  send  the  case  to  the  Jury."    While  upon 
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the  irlwle  evidence  the  Jnry  might  well  have 
hesitated  before  reaching  their  conclusion 
that  this  driver  stood  clear  of  negligence, 
yet  the  question  was  exclusively  for  them, 
since  the  evidence  to  establish  negligence  on 
his  part  was  not  so  clear  or  positive  as  to 
exclude  other  Inference.  The  case  was  one 
for  the  Jnry,  and  was  submitted  under  prop- 
er Instructions. 

The  assignments  of  error  are  overmled, 
and  the  Judgment  Is  affirmed. 


BROWN  T.  TITLE  QUAKANTT  &  SUKETT 
GO.  et  aL 

(Supreme  Court  of  Pennsylvania.    July  6, 

1911.) 

1.  Pbincipai.  and   Subett  (S  69*)  —  Surety 

coicpanies— corstbucnor  of  cortbact. 
The  rule  of  Btrictissimi  juris  in  favor  of 
an  individual  surety  does  not  apply  to  a  con- 
tract of  suretyship  by  a  corporation,  undei^ 
written  for  a  money  consideration  for  profiL 
and  in  such  case  the  company  can  be  reiievea 
from  its  obligation  only  where  a  departure  from 
the  contract  Is  shown  to  be  a  material  variance. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  I  103 ;  Dec.  Dig.  {  69.*] 

Z  Emineht  Douair  (I  145*)  — Meabuse  ot 
Compensation— Value  of  Pbopbett. 
Where  land  is  taken  for  railroad  purposes 
under  the  power  of  eminent  domain,  though 
only  an  easement  is  taken  for  a  public  use,  no 
deduction  is  made  tn  the  assessment  of  damages 
because  of  the  reversionary  right. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  fi  378-389;  Dec.  Dig.  {  145.*] 

8.  Pbircifal  and  Subett  (|  99*)- Subett 
Companies— OoNSTBuonon  of  Cortsaot. 
Where  a  surety  company  contracts  to  se- 
cure payment  to  a  landowner  of  damages  from 
the  taking  of  his  land  by  a  railroad  under  the 
power  of  eminent  domain,  stipulating  that  it 
would  pay  him,  if  the  railroad  did  not,  the 
amount  to  which  he  might  be  entitled  because 
of  the  construction  of  the  railroad,  and  where 
the  amount  was  agreed  ui>on  by  him  and  the 
railroad  company,  or  ass^sed  under  the  stat- 
ute, it  is  not  a  material  departure  from  the 
bond,  and  such  as  would  relieve  the  surety  com- 
pany, that  an  agreement  is  entered  into  fixing 
the  value  of  the  land  and  damages  to  the  prop- 
er^, and  providing  for  conveyance  of  the  land 
to  the  railroad  company  in  fee. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Dec.  Dig.  §  99.*] 

Appeal  from  Court  of  Common  Pleas, 
Bradford  County. 

Action  by  John  H.  Brown  against  the  Ti- 
tle Guaranty  &  Surety  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendant 
Title  Guaranty  &  Surety  Company  appeals. 
Affirmed. 

Judgment  against  the  Pittsburg,  Blngham- 
ton  &  Eastern  Railroad  Company  for  want 
of  an  api)earance.  Verdict  and  Judgment 
for  the  plaintiff  for  $2,226  against  the  Title 
Guaranty  &  Surety  Company  by  direction  of 
the  conrt,  with  question  of  law  reserved, 
<m  which  final  Judgment  was  entered  for 
the  plaintiff  on  the  question  of  law  reserved. 


The  Title  Guaranty  Sc  Surety  Company  ap- 
pealed. 

Argned  before  FELL^  C.  J.,  and  BROWN, 
POTTER,  ELEIN.  and  MOSCHZISEEB,  JJ. 

Wm.  A.  Skinner,  Wm.  Maxwell,  and  Stone 
&  Brooks,  for  appellant  T.  S.  Hlckok  and 
Lllley  *  Wilson,  for  appellea. 

BROWN,  J.  The  route  of  the  Pittsburg, 
Blnghamton  k  Eastern  Railroad  Company, 
as  surveyed  and  laid  out,  ran  through  lands 
of  the  appellee.  He  accepted  its  bond,  with 
the  appellant  as  its  surety,  to  secure  the 
payment  of  the  damages  to  which  he  might 
be  entitled.  The  condition  of  the  obligation 
was  as  follows:  "If  the  said  Pittsburg, 
Blnghamton  ft  Eastern  Railroad  Company 
shall  pay  or  cause  to  be  paid  unto  the 
said  John  H.  Brown  such  amount  of  dam- 
ages as  the  said  John  H.  Brown  shall  be  en- 
titled to  receive,  la  consequence  of  the  loca- 
tion and  construction  of  said  railroad  after 
the  same  shall  have  been  agreed  upon  by  the 
parties  or  assessed  by  and  under  the  provl- 
aions  of  the  acts  of  the  General  Assembly, 
in  such  case  made  and  provided,  whether 
the  same  exceed  the  amount  of  the  penalty 
in  this  bond  mentioned,  or  not,  without  fraud 
or  further  delay,  then  this  obligation  to  be 
null  and  void;  otherwise  to  be  and  remalr 
In  full  force  and  effect"  Some  months 
after  the  bond  was  given  to  the  appellee, 
he  and  the  railroad  company  agreed,  in 
writing,  that  the  value  of  the  land  and  the 
damages  to  his  property  by  reason  of  the 
location  and  construction  of  the  railroad 
through  and  over  it  amounted  to  $5,500;  and 
the  agreement  provided  that  upon  the  payment 
of  the  said  sum,  with  interest,  he  would 
execute  and  deliver  a  deed  to  the  railroad 
comx>any  for  the  right  of  way  and  the  land 
occupied,  free  and  clear  of  all  incumbrances. 
The  unsuccessful  contention  of  the  appellant 
In  the  court  below,  renewed  here,  is  that  the 
agreement  of  the  appellee  with  the  railroad 
company,  made  without  notice  to  or  consent 
by  It,  released  it  from  liability  on  the  bond, 
because  "the  amount  agreed  to  be  paid  by 
the  railroad  company  Included  not  only  the 
damages  contemplated  by  the  bond,  but.  In 
addition  thereto,  the  value  of  the  land  itself, 
which,  for  the  consideration  agreed  upon, 
the  obligee  agreed  to  convey  to  the  railroad 
company  in  fee  simple." 

[1]  The  appellant  is  engaged  In  the  business 
of  becoming  surety.  It  assumes  its  under- 
takings for  a  consideration,  and  the  rule 
of  strlctisslml  Juris  which  applies  to  an 
individual  surety  is  relaxed  as  to  It  "The 
trend  of  all  our  modem  decisions,  federal 
and  state,  to  to  distinguish  between  individ- 
ual and  corporate  suretyship,  where  the  lat- 
ter is  an  undertaking  for  money  considera- 
tion by  a  company  chart«ed  for  tbe  con- 
duct of  such  business.    In  the  one  case,  the 
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nde  of  fltrictissiml  juris  prevails,  as  It  al- 
ways has;  with  respect  to  tbe  other,  because 
It  iB  essentially  an  Insurance  against  risk, 
mderwritten  for  a  money  consideration  by 
a  corporation  adopting  such  business  for  its 
own  profit,  the  courts  generally  hold  that 
(uch  a  company  can  be  relieved  from  its  obli- 
gation for  suretyship  only  where  a  departure 
from  the  contract  Is  shown  to  be  a  material 
variance.  The  doctrine  that  a  surety  Is  a 
favorite  of  the  law,  and  that  a  claim  against 
him  la  strlctlsalml  juris,  does  not  apply 
where  the  bond  or  undertaking  Is  executed 
opon  a  consideration  by  a  corporation  or- 
ganized to  make  such  bonds  or  nndertaklngs 
for  profit  While  such  corporations  may  call 
themselves  "snrety  companies,"  their  busi- 
ness  is  in  all  essential  particulars  that  of 
Insurance.  Their  contracts  are  usually  In 
the  terms  prescribed  by  themselves,  and 
Aoold  be  construed  most  strictly  in  favor  of 
tbe  obligee.'  -  32  Oyc.  306,  and  the  authori- 
ties Huxe  dted  in  snpiiort"  Young  v.  Amer- 
ican Bcmdlng  Oompany,  228  Pa.  373,  77  Atl. 
623.  See,  also,  Olty  of  Philadelphia  v.  Fi- 
delity tc  Deposit  Company  of  Maryland,  232 
^  206,  80  Atl.  62,  decided  at  present  term. 

[S  The  appellant's  contract  of  suretyship 
with  the  appellee  was  that  it  would  pay  blm, 
If  the  lailioad  company  did  not,  the  amoimt 
of  damages  to  which  he  might  be  entitled  In 
consequence  of  the  location  and  construction 
of  the  railroad,  after  said  amount  had  been 
agreed  upon  by  him  and  the  railroad  com- 
pany, or  assessed  under  the  provisions  of 
tbe  statute.  The  appellee  and  the  railroad 
company  agreed  "that  the  value  of  the  land 
and  the  damages  to  the  property  by  reason 
of  the  location  and  construction  of  the  rail- 
road tlirough  it"  amounted  to  $5,600.  If  the 
agreonent  had  stopped  there,  it  is  to  be 
assumed  that  the  appellant  would  not  be 
questioning  its  liability  on  the  bond,  for  this 
agreement  was  simply  what  viewers  would 
have  beea  required  to  find  and  report,  if 
they  had  been  aKiointed  to  assess  the  dam- 
ages. Section  11  of  the  general  railroad  act 
of  February  19,  1810  (P.  U  84)  provides  that 
It  shall  be  the  duty  of  the  viewers,  Inter 
alia,  "to  estimate  and  determine  the  quan- 
tity, quality  and  value"  of  the  lands  taken 
or  occupied,  and  "to  estimate  and  determine 
whether  any,  and,  if  any,  what  amount  of 
damages  has  been  sustained."  The  sole 
question  to  be  determined  Is  whether  the 
agreonent  to  convey  the  land  in  fee  to  the 
railroad  company  was  a  material  departure 
from  what  was  contemplated  by  the  terms 
of  the  appellant's  bond.  If  It  was  not,  the 
appellant  has  not  been  prejudiced,  and  can- 
not therefore  successfully  contend  against  its 
lUblUty. 

(1]  If  an  entire  lot  of  ground,  and  not 
merely  a  jwrtion  of  It,  is  taken  for  railroad 
purposes,  the  value  of  the  entire  lot  at  the 
time  of  the  taking  determines  the  amount 
of  damages.  Spring  City  Oas  Light  Company 
T.  Pennaylvuiia  SchnylklU  Valley  B.  B.  Co., 


167  Pa.  6,  31  Atl.  368.  No  allowance  is  made 
for  any  reversionary  Interest  in  the  owner, 
for  the  fee,  subject  to  the  easements  or  right 
of  way,  is  absolutely  worthless.  Junction 
Railroad  Company  v.  Philadelphia,  88  Pa. 
424.  The  Interest  acquired  by  a  railroad  com- 
pany under  the  right  of  eminent  domain, 
while  not  a  fee,  is  not  a  mere  easement  or 
right  of  way.  It  is  more.  It  is  tbe  right 
to  the  actual  and  exclusive  possession  of  the 
property  at  all  times  and  for  all  punxtses, 
except  where  a  way  crosses  it  Plttsbprgh, 
Ft  Wayne  &  Chicago  Ry.  v.  Peet,  152  Pa. 
488,  25  Atl.  612,  10  L.  R.  A.  467;  Reading  v. 
Davis,  153  Pa.  360,  26  Atl.  62;  Dilts  v.  Plum- 
viUe  R.  B.  Co.,  222  Pa.  616,  71  AU.  1072. 
"Such  title  is  sometimes  called  an  easement, 
but  it  is  a  right  to  exclusive  possession,  to 
fence  in,  to  build  over  the  wbole  surface,  to 
raise  and  maintain  any  appropriate  super- 
structure, including  necessary  foundations, 
and  to  deal  with  It  within  the  limits  of  rail- 
road uses  as  absolutely  and  as  uncontrolled 
as  an  owner  in  fee.  *  *  *  It  would  seem 
to  be  rather  a  fee  in  the  surface  and  so 
much  beneath  as  may  be  necessary  for  sup- 
port, though  a  base  or  conditional  fee,  ter- 
minable on  the  cesser  of  the  use  for  railroad 
pui-poses.  But  whatever  it  may  be  called, 
it  is  in  substance  an  interest  In  the  land 
special  and  exclusive  in  its  nature."  Mitch- 
ell, J.,  in  Pennsylvania  Schuylkill  Valley  B. 
R.  Co.  V.  Reading  Paper  Mills,  149  Pa.  18, 
24  Atl.  205.  Land  taken  from  an  owner  un- 
der the  right  of  eminent  domain  for  railroad 
purposes  has  no  further  practical  value  to 
the  owner,  in  view  of  tbe  rights  of  the  rail- 
road company  in  it  and  over  it  and  the  rec- 
ords may  be  searched  In  vain  to  find  where 
any  one  has  purchased  as  a  thing  of  value 
the  ultimate  reversionary  right  of  the  owner 
of  the  fee  upon  the  cesser  of  the  railroad 
company's  use  of  the  land,  and  therefore  it 
is  that  though  only  an  easement  Is  taken 
for  the  public  use,  no  deduction  Is  made,  in 
practice.  In  the  assessment  of  damages  for 
the  reversionary  right  Pierce  on  Railroads, 
159.  While  authorities  in  support  of  this 
need  not  be  multiplied,  one  directly  in  point 
may  be  cited.  In  Mnrray  et  aL  v.  County  Com- 
missioners, 12  Mete.  (Mass.)  455,  a  turnpike 
road  was  changed  into  a  public  one,  and  the 
owners  of  the  fee  In  the  bed  of  the  turnpike 
claimed  that  the  land  reverted  to  them  on 
the  discontinuance  of  the  road  by  the  turn* 
pike  company,  and  asked  for  the  appoint- 
ment of  a  jury  to  assess  their  damages  as  if 
the  road  were  being  originally  laid  out  In 
holding  that  they  were  entitled  to  no  dam- 
ages, Shaw,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  proprietors  have  al- 
ready been  paid  for  a  perpetual  easement' 
over  their  land,  for  all  tbe  actual  uses  and 
purposes  of  public  travel;  a  payment  com- 
monly estimated  in  practice  at  the  value  of 
the  land  Itself."  The  agreement  between  the 
railroad  company  and  the  appellee  as  to  tho 
amount  of  damages  to  wbich  he  was  entitled 
was  substantially  such  as  is  contemplated  by 


Digitized  by 


Google 


412 


81  ATLANTIC  REPORTER 


(Pa. 


the  act  of  1849,  and  the  covenant  ot  the 
appellant  was  to  pay  the  damages  so  ascer- 
tained and  agreed  upon.  If  the  railroad  com- 
pany got  a  deed  for  the  land,  It  acquired 
nothing  In  effect  under  the  same  that  It  had 
not  acquired  In  the  exercise  of  Its  right  of 
eminent  domain,  and  for  what  It  so  acquired 
the  appellant  agreed  to  pay,  If  It  did  not 
In  giving  the  deed,  the  appellee  did  nothing 
to  the  prejudice  of  the  appellant 

Both  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


DAVIS  V.  PLESHMAN  et  al. 

(Supreme  Court  of  PennBylvania.     July  6, 
1911.) 

1.  Pleading  (S  418*)— Waivbb  or  Objection 
— Ruling  on  Dekubbeb — Pleading  Oveb. 

Where,  after  judgment  on  demurrer  is  giv- 
en against  a  party,  he  amends  his  pleading  un- 
der leave  of  court,  he  acquiesces  in  the  judg- 
ment, and  will  not  be  permitted  to  assign  it 
as  error,  especially  when  he  takes  no  excep- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1403-1406;   Dec  Dig.  §  418.*] 

2.  Appeal    ano    Ebbob    ($   916*)— Recobd— 
Pleading. 

Where  the  Supreme  Court  cannot  say  that 
the  facts  as  shown  on  the  record  are  plain,  or 
that  the  statement  of  claim  and  affidavits  of 
defense  raise  a  pure  question  of  law,  or  that 
the  defendant  was  obliged  to  furnish  a  more 
specific  statement  of  the  facts  constituting  bis 
defense,  the  trial  court's  actmn  in  discharging 
a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  will  not  be  held  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  916.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Ck>unty. 

Action  by  Joseph  A.  Davis  against  James 
'6.  Flesbman  and  another,  trading  as  J.  B. 
Fleshman  &  Co.  From  an  order  discharg- 
ing a  rule  for  Judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  plaintiff  appeals. 
Affirmed. 

The  statement  of  claim  avers  that  the 
amount  In  question  represents  the  sum  total 
of  a  number  of  payments  made  by  the  plain- 
tiff to  the  defendant  copartnership  on  gam- 
bling transactions  entered  into  between  the 
plaintiff  and  the  defendants;  that  these 
transactions  were  made  by  way  of  wagera 
that  certain  securities  or  commodities  listed 
upon  the  market  would  rise  or  fall  above  or 
below  given  figures;  that  all  the  wagera 
were  "open,  undetermined,  and  unexecuted 
transactions"  on  November  28,  1904,  "when 
the  defendants  ceased  doing  business,  and  the 
contingent  event  to  wit  the  rise  or  fall  of  the 
prices  of  the  various  stocks  or  commodities, 
*  *  *  sufficient  to  determine  the  bet  or 
gamble,  had  never  taken  place,  and  the  un- 
known event  or  casualty  upon  which  the 
plaintiffs  or  defendants  were  to  win  or  lose 
never  happened";   that  the  bets  were  made 


and  the  money  paid  In  New  Jerse;;  that 
under  the  act  of  assembly  of  that  state  ail 
money  paid  in  such  illegal  transactions  could 
be  recovered  back;  and  that  a  demand  bad 
been  made  for  a  refund  of  the  money,  which 
demand  had  been  refused.  A  copy  of  the 
New  Jersey  statute  expressly  declared  upon 
was  attached  to  and  made  a  part  of  the 
statement  of  claim. 

The  defendant  Power  demurred  that  the 
New  Jersey  statute  was  contrary  to  the  law 
and  public  policy  of  the  commonwealth  of 
Pennsylvania,  in  that  it  permitted  the  courts 
to  be  used  to  recover  money  lost  on  a  wager 
after  the  gambling  transaction  was  a  closed 
event  This  demurrer  was  sustained,  with 
leave  to  the  plaintiff  to  amend.  The  plaintiff 
took  no  exception  to  the  Judgment  of  the 
court  sustaining  the  demurrer,  but  proceed- 
ed to  amend  his  statement  by  adding  an 
averment  to  the  effect  that  the  defendants 
"were  liable  under  the  law  of  Pennsylvania 
to  the  plaintiff"  in  the  sum  named.  After 
amending  his  statement  the  plaintiff  entered 
a  rule  upon  the  defendants  to  file  an  affida- 
vit of  defense.  An  affidavit  and  a  supple- 
mental affidavit  of  defense  were  filed  by  the 
defendant  Power,  In  which  he  averred  that 
whUe  he  was  a  member  of  the  defendant 
firm  he  took  no  personal  part  In  the  conduct 
thereof  and  had  no  knowledge  of  the  trans- 
actions In  question;  that  Ids  copartner  and 
the  manager  of  the  office  in  which  the  bets 
were  made  vrere  both  dead,  and  that  he  had 
not  possession  of  and  had  never  seen  any  of 
the  books  or  records  of  the  firm,  and  did  not 
know  where  they  could  be  found;  that  the 
plaintiff  had  given  testimony  in  another  ac- 
tion at  law  Involving  the  same  matters  re- 
ferred to  in  the  present  suit  In  which  be 
had  admitted  that  certain  of  these  bets  or 
wagers  were  not  open  and  undetermined 
transactions  on  the  date  aforesaid,  and  had 
asserted  that  such  transactions  were  then 
closed;  that  "in  reliance  upon  the  said  testi- 
mony of  the  plaintiff  the  defendant  denies 
that  all  of  the  transactions  above  mentioned 
were  open,  undetermined,  and  unexecuted 
transactions  on  November  28,  1904,  and  that 
the  contingent  event  which  was  to  determine 
the  bet  or  gamble  bad  never  taken  place,  and 
the  unknown  event  or  casualty  upon  which 
the  plaintiffs  or  defendants  were  to  win  or 
lose  never  happened."  And  the  defendant 
averred,  further:  "Defendant  is  advised  by 
counsel,  and  therefore  avers,  that  no  atHrla- 
vlt  of  defense  is  necessary  to  so  much  of  the 
plaintiff's  statement  of  claim  as  makes  the 
statute  of  New  Jersey  •  •  •  the  hnsis 
of  the  plaintUTs  right  to  recover.  Defend- 
ant Is  advised  by  counsel  that  a  demurrer 
heretofore  filed  to  the  plaintlfTs  statement  of 
claim  has  been  sustained." 

The  plaintiff  entered  a  rule  for  Judfjinent 
for  want  of  a  sufficient  affidavit  of  defense. 
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ivhlch  rule  was  discharged,  whereupon  be 
secured  an  exception.  This  exception  Is  the 
only  one  npon  the  record,  and  the  sole  as- 
sigmnent  of  error  Is  that  "the  court  below 
erred  In  discharging  the  plaintiff's  rule  to 
show  cause  why  a  jadgment  should  not  be ! 
entered  against  the  defendant  for  want  of  a  j 
sufficient  affidaTit  of  defense."  | 

Argued  before  FELL,  C.  J.,  and  MESTRI5- 1 
ZAT,  POTTER,  and  MOSCHZISKER,  JJ.        | 

Trevor  T.  Matthews,  for  appellant.    B.  F. 
Pepper  and  Q.  W.  Pepper,  for  appellee  Pow- 


MOSCHZISKER,  J.  The  appellant  states 
two  questions  JnTolved:  "First,  is  the  New 
Jersey  statute  set  forth  In  the  plaintifC's 
statement  of  claim  enforceable  In  the  state 
of  Pennsylvania  under  article  4,  %  1,  of 
tbe  Constitution  of  the  United  States,  and 
the  acts  of  Congress  passed  in  pursuance 
thereof?"  and,  "second,  is  the  New  Jersey 
statute  against  the  policy  of  the  law  of  the 
commonwealth  of  Pennsylvania,  and,  if  so, 
can  the  courts  of  this  state  refuse  to  enforce 

itr 

[1]  It  Is  not  necessary  to  determine  either 
of  these  questions,  as  they  are  not  properly 
before  us.  Both  of  them  were  decided  ad- 
Tersely  to  the  plaintiff  by  the  court  below 
ia  disposing  of  the  demurrer  to  the  statement 
at  dalm,  and  Instead  of  excepting  to  that 
ruling,  and  Standing  upon  the  points  at  Is- 
sue, the  platntifl  amended  bis  statement  In 
gnch  a  manner  as  enabled  him  to  base  his 
daim  for  recovery  npon  the  law  of  Pennsyl- 
vania, rather  than  upon  the  New  Jersey 
statute.  Had  the  plaintiff  desired  to  raise 
the  question  of  the  propriety  of  the  ruling 
of  the  court  below  to  the  effect  that  the  New 
Jersey  statute  declared  upon  by  bim  was 
contrary  to  the  public  policy  of  the  law  of 
Pennsylvania  and  would  not  be  enforced  In 
this  state,  he  should  have  taken  an  excep- 
tion, so  that  he  might  at  a  proper  time  as- 
atgn  the  ruling  for  error.  Since  be  did  not 
pursue  this  course,  but  tooii  advantage  of  the 
leave  to  amend,  we  must  view  his  statement 
as  though  the  plaintiff  bad  acquiesced  in 
that  ruling  and  had  elected  to  rely  upon  the 
law  of  this  state  alone.  "If  a  party,  after 
Judgment  npon  demurrer  to  pleadings  is  giv- 
en against  him,  under  leave  of  court  amends 
the  pleading  demurred  to,  he  actluiesces  in 
the  jadgment  upon  the  demurrer,  and  will 
not  be  permitted  to  assign  it  for  error  in  the 
appellate  court"  2  Cyc.  645.  See,  also, 
Sheppard  v.  Shelton,  34  Ala.  652;  Ellison  v. 
Allen,  8  Fla.  206.  Particularly  is  this  so 
when  no  exception  has  been  taken. 

[2]  We  cannot  say  that  the  facts  as  shown 
npon  the  record  before  us  are  plain,  or  that 
the  statement  of  claim  and  affidavits  of  de- 
fense raise  a  pure  question  of  law;  nor  can 
^e  say,  under  the  peculiar  circumstances  of 


this  case,  that  the  defendant  was  obliged  to 
furnish  a  more  specific  statement  of  the  facts 
constituting  bis  defense.  Hence  it  cannot  be 
held  that  the  court  below  committed  error 
In  discharging  the  rule  for  Judgment  for 
want  of  a  sufficient  affidavit  of  defense. 
AVhetber  this  Is  a  case  where  the  evidence 
will  show  that  the  illegal  gambling  transac- 
tions were  closed  and  the  accounts  stated  be- 
tween the  parties,  and  where  the  original  de- 
posits still  remain  with  the  broker  so  identi- 
fied that  they  can  be  recovered  back,  or  an 
Instance  where  the  plaintiff  Is  endeavoring  to 
reclaim  losses  paid  on  illegal  gambling  trans- 
actions, which  the  law  will  not  aid  him  to 
recover,  or  one  where  the  plaintiff  dealt  with 
tbe  defendants  as  principals,  and  where  the 
conduct  of  the  parties  demonstrates  that  as 
between  themselves  they  treated  the  matter 
as  dosed,  settled,  and  ended,  and  where,  all 
being  sul  Juris,  the  law  will  look  at  the  plain- 
tiff as  one  who  has  paid  bis  bet  the  loss 
from  which  he  will  not  be- assisted  to  recover, 
cannot  be  satisfactorily  ascertained  from  the 
Information  contained  In  the  statement  of 
claim  and  the  affidavits  of  defense.  We  shall 
not  attempt  to  adjudge  any  of  these  issues 
at  this  time.  They  can  best  be  determined 
at  trial,  where  it  will  be  possible  to  secure 
all  tbe  relevant  facts  In  regard  to  the  deal- 
ings between  the  parties  and  to  reach  a  cor- 
rect decision  as  to  their  rights. 

Tbe  appeal  is  dismissed,  at  the  costs  of  the 
appellant  without  prejudice,  and  the  record 
Is  remitted,  with  a  procedendo. 


IMPERIAL  ROLLING  SCREEN  CO.'  v. 
STEINFELD  BROS. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  Sales  (J  .S84*)— Remedies  of  Selle*— Ac- 
tion FOB  Damages— Measure  of  Damages. 

In  an  action  against  a  purchaser  of  screens 
for  refusal  to  take  a  portion  of  them,  tbe 
measure  of  damages  is  the  contract  price,  less 
the  value  of  tbe .  undelivered  screens  in  the 
hands  of  tbe  sellers  when  the  breach  takes 
place. 

[Ed.  Nntp.— For  other  cases,  see  Sales,  Cent. 
Dig.  fi  1098-llOT ;    Dec.  Dig.  {  384.»] 

2.  Sales  (§  381*)— Remedies  of  Seller— Ac- 
tion FOB  Bbeach  of  Oontbact— Burden  of 
Proof. 

In    an    action    aealnst   a   purchaser   of   a 

Siiantity  of  screens  for  refusal  to  take  a  por- 
on  of  them,  the  burden  is  on  the  plaintiff  to 
Khow  the  value  of  the  screens  remaining  in  hia 
bands. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1095 ;   Dec.  Dig.  §  381.*] 

3.  Sales  (§  382*)— REtiEoiEs  of  Sellkb— Ac- 
tion FOB  Breach  of  Contract— Admissi- 
BtLiTT  OF  Evidence. 

In  an  action  against  a  purchaser  of  a 
quantity  of  screens  for  a  refusal  to  take  & 
part  of  them,  the  amount  received  on  the  resale 
IS  not  the  only  evidence  of  the  value  of  the 
screens  not  delivered ;  but  other  evidence,  even 
if  vague  and  unsatisfactory,  may  be  considered, 
and  if  it  appears   that  the  buyer  declined   to 
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accept  the  screeni  at  a  price  at  wUch  the  sell- 
er offered  them,  a  finding  of  the  value  at  that 
price,  ctnfirmed  by  the  court,  will  not  be  set 
aside  on  appeal. 

[EA.  Note.— For  other  caaea,  see  Sales,  Dec. 
Di«.  I  382.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  Connty. 

Action  by  the  Imperial  Rolling  Screen 
Company  against  Samud  Steinfeld  and  an- 
other, trading  as  Steinfeld  Bros.  From  a 
judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Assumpsit  by  foreign  attachment  to  recover 
damages  for  breach  of  contract  The  case 
was  referred  by  agreement  of  the  parties  to 
Frank  P.  Prlchard,  Esq.,  as  referee.  From 
the  record  it  appeared  that  the  suit  was 
brought  upon  a  contract  dated  March  9, 1907, 
whereby  plalntifF  agreed  to  sell  and  defend- 
ants to  buy  at  least  20,000  Imperial  roller 
screens  at  80  cents  each,  to  be  taken,  5,000  by 
May  1,  1907,  6,000  by  May  16,  1907,  and  at 
least  10,000  by  June  16,  1907.  Under  this 
agreement  defendants  took  and  paid  for  3,- 
384  screens.  Plaintiff,  claiming  to  have  man- 
ufactured and  offered  delivery  of  the  balance 
of  16,342  screens,  brought  suit  on  the  ground 
that  the  acceptance  was  refused. 

The  referee  found  that  plaintiff  was  willing 
and  ready  to  supply  the  minimum  quantity 
of  screens,  and  that  defendants  refused  to 
take  and  pay  for  the  minimum;  that  the 
screens  were  substantially  as  contracted  for; 
that  there  was  no  agreement  to  pay  demon- 
strators; that  the  balance  of  screens  not 
taken  were  reasonably  worth  in  the  market 
20  cents  apiece;  that  the  screens  were  not 
practically  or  commercially  a  success,  but 
that  defendants  were  not  at  fault  in  the  fail- 
ure to  market  them.  The  referee  awarded  to 
plaintiff  the  sum  of  $10,834.74.  Exceptions 
to  his  report  were  dlsmls»ed  by  the  court. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTBB,  STEWART,  and  MOSCH- 
ZISKER,  33. 

Frands  Chapman  and  S.  Spencer  Chap- 
man, for  appellants.  Sheldon  Potter,  for  ai>- 
pellee. 

POTTER,  J.  [1,  2]  The  law  of  this  case 
Is  not  doubtful,  and  appellants  have  substan- 
tially no  complaint  to  make  of  its  application 
by  the  referee  to  the  facts  as  found  by  him. 
The  measure  of  damages  which  he  applied 
was  "the  contract  price,  less  the  value  of  the 
undelivered  screens  in  the  plaintUTs  hands 
at  the  time  of  the  breach."  He  also  rightful- 
ly assumed  that  the  burden  was  on  plaintiff 
"to  show  that  value,  and  thus  establish  the 
measure  of  damages."  The  rule  thus  enun- 
ciated and  applied  la  undoubtedly  correct,  and 
is  sustained  by  an  abundance  of  authority. 
See  Ouillon  v.  Eamshaw,  169  Pa.  463,  32  AtL 
546;  Puritan  Coke  Co.  t.  Clark,  204  Pa.  556, 
54  Atl.  860. 


The  referee  fpund  specifically  that  the 
plaintiff  and  defendants  entered  into  a  writ- 
ten contract  under  whldi  plaintiff  was  ready 
and  willing  to  furnish  to  defendants  the  min- 
imum quantity  of  20,000  screens;  that  de- 
fendants refused  to  take  more  than  a  por- 
tion of  the  amount  agreed  upon;  that  the 
screens  manufactured  were  in  substantial 
compliance  with  the  agreement,  and  were  ac- 
cepted as  such  by  defendants;  that  at  the 
time  of  the  breach  the  remainder  of  the  min- 
imum quantity  of  the  screens,  whldi  defend- 
ants refused  to  accept  and  pay  for,  were  rea- 
sonably worth  in  the  market  20  cents  apiece. 
These  findings  of  fact  cover  the  case,  and 
the  findings  of  the  referee  have  the  weight  of 
tiie  verdict  of  a  Jury.  Ridge  Ave.  Pass.  Ry. 
Co.  V.  PhUadelphIa,  181  Pa.  592,  37  AtL  910; 
Snyder  v.  Ralney,  198  Pa.  356,  47  AU.  998. 
The  result  is  hard  upon  appellants,  and  it  is 
evident  that  they  got  the  worst  of  a  bad  bar- 
gain. Apparently  they  entered  into  the  con- 
tract without  sufficient  Investigation,  and 
failed  to  guard  themselves  by  proper  speci- 
fications and  guarantees.  But  the  result  is 
of  their  own  doing,  and  the  legal  consequenc- 
es of  their  action  must  be  accepted. 

[3]  The  question  of  damages  was  a  difficult 
one  for  the  referee.  As  he  says,  thfe  proofs 
were  "vague  and  unsatisftictory."  He  adds, 
further:  "While  the  burden  is  on  the  plain- 
tiff to  show,  either  that  the  screens  which 
defendants  refused  to  receive  hhd  no  selling 
value  at  that  time,  or,  if  they  had  such  val- 
ue, to  show  what  that  value  was,  the  law 
does  not  limit  the  evidence  of  such  value  to 
an  actual  sale  with  notice,  and  If  there  Is 
any  evidence  of  value  whidi  can  be  consid- 
ered by  a  Jury,  it  Is  the  duty  of  a  Jury  (and 
in  this  case  the  referee)  to  determine  as 
best  they  can  what  was  such  value.  In  the 
present  case  the  referee  is  unable  to  say  that 
there  is  no  evidence  from  which  a  Jury 
would  be  allowed  to  ascertain  the  valUK" 
Counsel  for  appellants  contend  that  a  resale 
of  the  goods  is  the  usual  and  better  method 
of  establishing  value.  But  it  Is  plain  that, 
owing  to  the  peculiar  character  of  these  ar- 
ticles, a  public  sale  would  only  have  resulted 
in  great  sacrifice.  Counsel  admit  that,  un- 
der the  authorities,  the  damages  may  be  as- 
certained from  other  evidence  than  a  resale, 
if  it  presents  a  better  means  of  getting  at 
the  truth.'  It  appeared  that  defendants  de- 
clined to  acc^t  the  screens  at  20  cents  ea<A, 
and  in  fixing  that  amount  as  their  value  the 
referee  took  the  price  at  which  plaintiff  of- 
fered to  sell,  and  gave  the  defendants  the  ad- 
vantage of  a  price  beyond  that  which  they 
were  willing  to  give.  Under  all  the  evidence, 
we  think  the  referee  did  the  best  that  could 
be  done  in  getting  at  the  value  of  the  screens. 
At  least,  no  method  is  pointed  out  by  api)el- 
lants  which  seems  likely  to  have  produced 
results  any  more  favorable  to  them.     The 


*For  other  i 


I M*  Mm*  topic  and  (aetloa  NUMBBR  in  Dee.  Dts.  *  Am.  Dig.  K»r  N«.  S«rl««  *  Rap'r  ladaxe* 


Digitized  by  VjOOQIC 


nu) 


JOHNSON  T.  PHILADELFHIA  *  B.  BT.  00. 


415 


question  of  value  was  (me  of  fact,  and  tbe 
referee  has  disponed  of  It  aa  such. 

Tbe  aastgnments  of  error  are  OTerruled, 
and  the  judcment  is  affirmed. 


JOHNSON  ▼.   PHILADBJLPHIA  &  R.  BY. 
CO. 

(SuiireiiM  Court  of  PennnrlTania.    July  6. 
■    19H.) 

BAII.K0AD8  ((  860*)— AociDuras  AT  Caoaauia 

— SumoiXROT  ov  Btidehcb. 

In  an  action  to  recover  for  death  of  plaln- 
tiiTi  intestate,  itnick  by  a  train  at  a  public 
cnaabiK,  evidence  held  sufficient  to  take  the 
qncstioa  of  defendant* ■  negligence  to  the  jury. 

[Ed.  Note.— For  otiier  caaei,  lee  Railroads, 
Dec  Die  I  8S0.*] 

Appeal  fiom  Conrt.of  Conunon  Fleas,  Phil- 
adelphia County. 

Action  by  Ullie  Johnson  against  the  Phil- 
adelphia *  Reading  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Aigned  before  BBOWN,  MESTREZAT, 
POTTEB,  ELKIN,  and  STEWART,  JJ. 

Wm.  dark  Mason,  for  appellant  Au- 
(nstus  Trask  Aahton  and  Victor  Frey,  for 
tppdleeu 

BLKIN,  J.  While  walking  over  the  tracks 
of  appellant  company  at  a  grade  crossing  In 
the  dty  of  Philadelphia,  the  husband  of  ap- 
pellee vras  struck  and  klUed  by  a  tender 
pushed  ahead  of  the  engine.  The  questions 
for  decision  here  are:  First,  was  there  suf- 
ficient evidence  of  negligence  to  submit  to 
the  Jury  7  and,  second,  whether  the  deceased 
husband  should  have  been  declared  guilty  of 
contributory  negligence  as  a  matter  of  law. 

Aa  to  the  first  question  there  is  but  little 
doubt  The  engine  was  running  backward, 
with  the  tender  ahead.  There  were  a  couple 
of  small  lights  on  the  tender,  but  no  head- 
light As  to  danger  signals  the  evldoice  Is 
conflicting.  Several  witnesses,  listening  for 
the  signals  and  in  a  position  to  hear,  testi- 
fied that  none  were  given,  or  that  they  did 
not  hear  any.  On  the  other  side,  there  is  the 
positive  testimony  of  several  witnesses  that 
the  signals  were  given.  The  witnesses  who 
testified  that  they  did  not  hear  any  warning 
of  the  approach  of  the  engine  were  on  the 
street  close  to  the  railroad,  and  had  either 
cioBsed  or  were  about  to  cross  the  tracks 
when  the  accident  occurred.  Thej  were  lis- 
tening for  tbe  approach  of  trains,  and  were 
in  a  position  to  hear  if  warning  had  been 
gireo.  Under  these  circumstances  it  cannot 
be  said  that  the  testimony  of  these  witnesses 
wu  of  such  an  indefinite  and  negative  char- 
acter as  to  amount  only  to  a  scintilla.  We 
think  the  evidence  of  negligence  was  suffl- 
dent  to  carry  ttte  case  to  tiie  Jury. 

While  the  other  branch  of  the  case  may 
not  be  entirely  free  from  doubt  we  have  con- 


cluded, after  a  careful  examination  of  the 
whole  record,  that  the  Question  of  contribu- 
tory negligence  was  also  for  the  Jury.  In 
this  connection  the  surrounding  circumstanc- 
es at  the  time  of  the  accident  are  the  control- 
ling factors.  It  was  almost  If  not  entirely, 
dark.  The  evening  was  dark  and  misty. 
The  range  of  vision  was  limited.  A  number 
of  freight  cara  were  standing  on  the  western- 
most track  a  little  distance  north  of  the 
crossing.  These  cars  necessarily  obstruct- 
ed the  view  for  a  considerable  distance  in  the 
direction  of  the  approaching  engine.  As  he 
approached  the  crossing  the  view  of  the  de- 
ceased husbaud  was  further  obstructed  by  aii 
elevation  In  the  Intervening  ground  covered 
with  tall  weeds.  Under  such  circumstances 
he  might  have  looked  and  not  have  seen  the 
approaching  engine.  At  least  the  facts  are 
not  so  clear  as  to  require  the  court  to  say  aa 
a  matter  of  law  that  he  failed  in  the  i>6r- 
formance  of  an  imperative  duty.  In  the  ab- 
sence of  evidence  to  the  contrary,  the  de- 
cedent is  entitled  to  t2ie  presumption  that  he 
did  his  duty  as  he  approached  the  crossing. 
We  see  nothing  in  the  evidence  to  rebut  this 
presumption.  Indeed,  the  testimony  rather 
strengthens  than  weakens  It  There  is  posi- 
tive testimony  that  he  stopped  before  at- 
tempting to  cross,  but  it  does  not  clearly  ap- 
pear at  what  place  this  stop  was  made.  It 
tends  to  show,  however,  that  he  was  proceed- 
ing carefully.  The  witness  Brooks  testified 
that  he  saw  decedent  standing  on  the  cross- 
ing and  then  take  a  step  forward,  when  he 
was  struck  by  the  tender.  This  is  relied  on 
to  show  contributory  negligence,  and  it  was 
proper  for  the  Jury  to  consider  it  for  this 
purpose.  The  question  is:  Should  it  have 
been  so  declared  by  the  trial  Judge?  Under 
the  circumstances  we  think  not  It  was 
practically  dark.  The  tender  carried  no 
headlight  The  small  lights  were  not  Intend- 
ed for  this  purpose,  and  may  have  misled  the 
pedestrian,  so  far  as  giving  notice  of  a  mov- 
ing engine  is  concerned.  The  freight  cars 
standing  about  ten  feet  from  the  crossing  ob- 
structed the  view  until  within  a  few  feet  of 
the  track  upon  which  decedent  was  struck 
and  killed.  The  space  between  the  overhang 
of  these  cars  and  the  engine  which  caused 
the  injuries  is  very  small  at  best  and  it  is 
evident  that  it  did  not  afford  decedent  suf- 
ficient opportunity  to  protect  himself  against 
an  impending  danger.  At  least  it  was  for 
the  Jury  to  say  whether  he  exercised  tbe  care 
the  law  requires  under  the  circumstances. 

We  agree  with  the  learned  court  below 
that  this  was  a  case  for  the  Jury.  There  are 
no  assignments  complaining  of  the  manner  of 
its  submission.  Appellant  rests  its  case  up- 
on the  contention  that  binding  instructions 
should  have  been  given  in  Its  favor,  or  that 
Judgment  non  obstante  veredicto  upon  the 
whole  record  should  have  beat  entered.  With 
this  contention  we  cannot  agree,  for  the  rea- 
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sons  hereinbefore  stated.  In  answer  to  tbe 
suggestion  of  appellant  that  a  new  trial 
should  be  granted,  even  If  the  other  conten- 
tions are  not  sustained,  it  may  be  said  that 
no  new  trial  was  asked  In  the  court  below, 
and  there  is  nothing  in  this  record  to  war- 
rant us  in  awarding  a  new  venire.  There  is 
not  even  an  assignment  of  error  upon  which 
to  base  a  new  trial. 
Judgment  affirmed. 


POWER  V.  GEOGAN. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  CouBTS  (S  200%*)  —  Obphans'  Coubt  — Ju- 
risdiction—Appointment  OF  Receiver. 

'  Since  an  orphans'  court  neither  has  general 
chancery  powers  nor  la  given  the  authority  by 
statute,  it  cannot  appoint  an  administiator  c. 
t.  a.  as.  receiver  of  testator's  estate  to  bring 
ejectment  for  realty  devised  to  a  life  tenant 
with  a  limited  power  of  aiienationj  and  convey- 
ed  by  the  latter  to  a  third  party  m  fee. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  476,  477;    Dec.  Dig.  |  200%.*] 

2.  EXECUTOBS  AND  Aduinistbatobs  (f  121*)— 

Administbatob    with    Will    Annexed  — 

Right  of  Action. 

Since  an  executor  whom  a  will  directs  to 
sell  real  estate,  by  virtue  of  Act  Feb.  24,  1834 
(P.  L.  70),  takes  an  estate  in  tbe  land  as  fully 
as  if  it  had  been  devised  to  him  to  be  sold,  he 
may  maintain  ejectment  for  its  possession ;  and 
an  administrator  c.  t.  a.  has  all  the  rights  that 
would  have  been  possessed  by  the  executor  nam- 
ed in  the  will. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  493,  493% ; 
Dec.  Dig.  g  121.*] 

8.  Pasties  (8  59*)- Amendment— Repbesekt- 

ATIVB   OHABACTEB    OF    PABTT. 

An  amendment  as  to  parties  being  allow- 
able when  a  change  in  the  cause  of  action  is 
not  involved,  where  an  administrator  c.  t.  a.  has 
the  right  to  maintain  ejectment,  but  erroneously 
brings  the  action  as  receiver,  he  may  be  sub- 
stituted as  plaintiff  in  his  capacity  as  admin- 
istrator c.  t.  a.,  where  the  statute  of  limita- 
tions does  not  prevent. 

IBd.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  §§  90-94;    Dec.  Dig.  {  59.*] 

4.  Witnesses  (I  149*)— Competenct— Testi- 
mony AS  to  Tbansagtions  with  Pebsons 
Since    Deceased  —  Sxjbviving    Pabty    to 

GoNTBACT 

Act  May  28,  1887  (P.  L.  159)  $  6,  cl.  "e," 
providing  that,  where  any  party  to  a  thing  or 
contract  in  action  is  dead  and  his  right  thereto 
has  passed  to  a  party  on  the  record,  the  sur- 
viving party  whose  interest  shall  be  adverse 
to  tbe  right  of  deceased  shall  not  be  a  compe- 
tent witness  to  any  matter  occurring  before  the 
death,  does  not  exclude  the  testimony  of  defend- 
ant in  ejectment  by  an  administrator  c.  t.  a., 
where  the  defendant  relies  on  an  alienation  of 
the  premises  to  herself  by  a  life  tenant,  with 
power  of  alienation  for  support  and  mainte- 
nance under  the  will  of  the  aaministrator's  tes- 
tator, where  ibe  interest  of  the  life  tenant,  since 
lier  death,  has  not  passed  to  any  party  to  the 
record  adverse  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  !  149.*] 

5.  Executors  and  Administbatobs  (|  450*)— 
Actions— Evidence— AnMissiniuTT. 

In  ejectment  bjr  an  administrator  c.  t.  a., 
where  defendant  relies  on  an  alienation  of  the 


premises  to  henelf  by  a  life  tenant,  with  power 
of  alienation  for  support  and  maintenance,  un- 
der the  will  of  plaintiff's  testator,  in  considera- 
tion of  the  maintenance  and  support  of  the  life 
tenant  by  defendant,  evidence  on  behalf  of  plain- 
tiff as  to  the  value  of  the  property  and  tbe 
value  of  the  services  of  defendant  in  pnrsuance 
of  the  contract  of  maintenance  was  admissible. 
[Ed.  Note. — For  other  cases,  see  Ezecntois 
and  Administrators,  Dec.  Dig.  I  450.*] 

6.  EviDERCB  (I  78*>— PBESUMPTioNa— Effobt 

TO  SuBOBN  Witness. 

In  an  action  of  ejectnfent,  testimony  of- 
fered to  show  an  attempt  by  defendant  to  sub- 
orn one  of  plaintiff's  witnesses  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  100 ;    Dec.  Dig.  |  7&*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia   County. 

Action  by  William  J.  Power,  receiver  of 
the  real  and  personal  estate  of  John  Lough- 
ran,  deceased,  against  Catherine  Grogan. 
From  a  judgment  for  defendant,  plaintiff  aiv 
peals.    Reversed,  with  venire  facias  de  novo. 

Ejectment  to  try  the  title  to  bouse  and  lot 
at  northeast  corner  of  Fifteenth  and  Cath- 
erine streets,    Philadelphia. 

John  Loughran  died  May  3,  1890,  leaving 
a  widow,  Bridget,  but  no  surviving  issue. 
By  his  will,  he  gave  to  her,  after  payment 
of  debts  and  various  legacies,  all  of  Ms  re- 
siduary .estate  "for  life,  it  being  my  wish 
and  will,  however,  that  she  shall  use  what- 
ever of  the  principal  of  such  residue  as  may 
be  necessary  for  her  proper  maintenance  and 
support."  Upon  her  death  he  gave  the  resi- 
due to  such  Catholic  charities  as  she  might 
designate  In  her  last  will.  The  testator 
then  provided  that,  should  his  wife  fall  to 
designate  charittes  to  take  the  nltiinate  re- 
siduum, it  should  go  to  certain  institntions 
specified  by  htm.  He  appointed  his  wife  ex- 
ecutrix of  his  will,  and  provided:  "I  do 
hereby  authorize,  empower  and  direct  my 
said  executrix  to  mortgage,  sell,  transfer  or 
convey  any  or  all  of  my  real  estate,  when- 
ever she  may  think  proper." 

The  widow  died  March  29,  1902,  leaving 
five  or  more  alleged  last  wills  under  suc- 
cessive dates,  each  of  which  was  claimed  by 
the  beneficiaries  thereunder  to  be  the  only 
lawful  will.  The  last  In  date  of  these  wills 
became  the  subject  of  contest  immedlutely 
after  her  death,  which  contest,  on  July  14, 
1909,  reached  a  conclusion  favorable  to  the 
will.  Trainer  v.  McGarrlty,  40  Pa.  Super. 
Ct  67.  In  June,  1906t  when  the  issue  devisa- 
vit  vel  non  bad  been  awaiting  trial  for  sev- 
eral years,  the  present  plaintiff,  upon  his 
own  petition  as  the  administrator  c  t.  a.  of 
the  estate  of  John  Loughran,  deceased,  was 
appointed  by  the  orphans'  court  receiver  of 
all  the  assets  of  the  said  estate.  The  peti- 
tion set  forth  that  If  the  alleged  will  then 
in  contest  were  rejected  the  next  prior  will 
would  Immediately  become  the  subject  of  a 
new  contest,  and  so  with  each  of  the  other 
wills.     The   petition    further    averred    that 
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Catherine  Grogan,  tbe  defendant  here,  had 
entered  Into  a  transaction  with  the  testator's 
widow,  Bridget  Loughran,  when  the  latter 
was  upwards  of  70  years  of  age,  whereby, 
for  an  expressed  consideration  of  one  dollar, 
the  widow  had  undertaken  to  convey  to  the 
defendant  tbe  real  estate  in  question,  which 
was  part  of  the  estate  of  John  Loughran, 
and  that  tbe  defendant  was  in  possession  of 
and  claimed  the  property  in  fee  simple;  that 
she  was  without  means,  and  would  be  un- 
able to  respond  In  mesne  profits;  that  by 
reason  of  the  pending  will  contest,  and  those 
In  prospect,  no  action  of  ejectment  could  be 
brought  for  an  Indefinite  period  without  the 
appointment  of  a  receiver  for  that  purpose. 
The  petition  prayed  that  a  receiver  be  ap- 
pointed to  take  possession  of  the  real  and 
poBonal  property  belonging  to  tbe  estate  of 
John  Loughran.  On  July  IS,  1900,  the  plain- 
tiff, William  J.  Power,  was  appointed  such 
recelTtf,  and  he  thereupon  Instituted  this 
action  of  ejectment. 

At  the  first  trial  of  the  cause  in  the  court 
bdow,  the  plaintiff  was  nonsuited  because 
he  had  not  been  expressly  empowered  by  the 
orphans'  court  to  Institute  tbe  litigation; 
bat,  on  May  24,  1910,  the  orphans'  court 
ratified  and  confirmed  the  act  of  the  plain- 
tiff in  bringing  the  suit,  and  the  nonsuit 
was  taken  off.  When  the  case  was  again 
tried,  tbe  plaintiff  proved  title  In  John 
Loughran,  and  rested.  The  defendant  then 
Introduced  evidence  to  show  that  Bridget 
Loughran  had  conveyed  the  property  to  her 
in  pursuance  of  an  agreement  to  compensate 
her  for  nursing  and  caring  for  said  Bridget 
Loughran  so  long  as  she  lived.  After  rebut- 
tal testimony,  the  issues  were  submitted  to 
the  Jury,  and  a  verdict  was  rendered  for  the 
defendant.  The  plaintiff  has  appealed  from 
tbe  Judgment  entered  upon  that  verdict. 

The  trial  Judge,  charged.  Inter  alia,  as 
follows:  "John  Loughran,  after  he  had  made 
certain  legacies,  *  •  •  made  this  provi- 
sion: 'I  give,  bequeath  and  devise  all  tbe 
rest  •  •  •  of  my  estate  •  *  •  to  my 
wife,  Bridget  Loughran,  for  life,  it  being  my 
wish  and  will,  however,  that  she  shall  use 
whatever  of  the  principal  of  such  residue 
as  may  l>e  necessary  for  her  proper  main- 
tenance and  support'  My  construction  of 
that  clause  is  that  It  did  not  give  to  Bridget 
loughran  power  to  absolutely  dispose  of 
that  property,  unless  It  was  necessary  for 
her  maintenance  and  support.  •  •  •  gbe 
liad  not  tbe  right  to  arbitrarily  dispose  of 
the  property.  •  •  »  Whether  or  not 
Bridget  Loughran  was  Justified  in  making 
provision  for  her  support  and  malntaiance 
to  the  end  of  her  life,  by  employing  some 
ooe  to  take  care  of  her  and  keep  her  until 
tile  end  of  her  life  and  agreeing  to  convey 
the  property  to  her,  •  •  •  will  be  a 
question  of  fact  for  you.  There  will  be  an- 
other question  of  fact  for  you  to  determine 
—Did  she  make  such  a  bargain?  •  •  • 
If  she,  from  motiLves  of  affection,  or  from 
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any  motive  at  all,  simply  gave  this  property 
to  Catherine  Grogan,  •  •  •  she  was  ex- 
ceeding her  power  under  the  will.  Her  hus- 
band *  •  *  meant  that  she  should  have 
the  property  or  the  use  of  It  for  her  life,  and 
that  she  should  use  so  much  of  It  as  was 
necessary  for  her  maintenance  and  support." 
After  referring  to  the  testimony  relating  to 
the  negotiations  between  tbe  widow  and  the 
defendant  concerning  the  bargain  for  the 
services  to  be  rendered  by  the  latter  to  tbe 
former,  and  the  subsequent  conveyance  of 
the  property  as  alleged  by  the  defendant  In 
fulfillment  of  that  bargain,  tbe  court  went 
on  to  say,  "Was  that  done  In  good  faith? 
Was  it  the  act  and  deed,  was  It  the  volun- 
tary act— assuming  that  you  come  to  the  con- 
clusion that  it  was  necessary,  that  she 
thought  It  was  necessary,  and  it  was  neces- 
sary for  her  support  and  maintenance — was 
it  her  free  act  and  deed?  Or  did  Catherine 
Grogan,  the  younger  woman,  exercise  such 
an  influence  on  the  mind  of  tbe  older  woman 
as  to  amount  to  a  fraud?  Or  did  Catherine 
Grogan  (and  this  you  will  have  to  determine) 
in  furtherance  of  a  selfish— I  say  no  more 
than  selfish — design  to  get  hold  of  tbe  wo- 
man's property,  get  her  to  deed  the  prop- 
erty to  her?  »  »  •  The  question  you 
will  have  to  determine  Is,  Was  It  a  fair  and 
equitable  transaction?  Or  did  Catherine 
Grogan  impose  on  the  old  woman?  Did  she 
impose  her  will  on  that  old  woman's  will? 
Did  she  make  a  sharp  bargain  with  the  old 
woman,    and   use   fraud   to   carry   it  out? 

*  •  * "  Then,  aftCT  referring  to  the  evi- 
dence in  a  general  way  and  to  the  deed  to 
the  defendant,  the  court  said:  "That  is  all 
testimony  for  you  to  consider,  first,  as  to 
whether  It  was  necessary  for  her  support 
and  maintenance,  and,  if  so,  whether  the 
bargain  was  made  as  Catherine  Grogan  says 
it  was  made.  And,  if  it  was  made,  then  con- 
sider whether   It  was  made  under  duress. 

*  *  *  That  is,  under  force  which  the  su- 
perior will  acting  upon  an  Inferior  one  ex- 
erts, which  the  strong,  vigorous,  healthy  per- 
son has  upon  the  sick  and  Infirm;  or,  to  put 
it  in  another  way,  whether  there  was  fraud. 
Because,  if  there  was  fraud,  this  deed  should 
be  swept  aside."  And,  In  answer  to  a  point, 
the  court  again  said,  "Unless  the  Jury  find 
that  It  was  necessary  for  the  proper  main- 
tenance and  support  of  Bridget  Loughran 
to  make  use  of  the  property  in  question  by 
conveying  the  same  away  from  the  estate, 
they  must  find  for  the  plaintiff."  Verdict 
and  Judgment  for  defendant  Plaintiff  ap- 
pealed. 

Argued  before  PELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART,  and  MOSOH- 
ZISKER,  JJ. 

El  Spencer  Miller,  James  ntzxwtrlck,  and 
Anthony  A.  Hirst  for  appellant  Henry  A. 
Hoefler,  for  appellee. 

MOSOHZISKBR,  J.  [1]  The  plaintiff  was 
appointed  receiver  by  the  orphans'  ooort  and 
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brought  tbls  action  of  ejectment  In  tbat  ca- 
pacity. Since,  for  reasons  wliich  will  be 
hereinafter  stated,  the  case  must  be  retried, 
before  considering  the  several  formal  assign- 
ments of  error,  we  shall  first  dispose  of  the 
question  of  the  right  of  the  orphans'  court  to 
appoint  and  authorize  a  recelTer  to  institute 
and  prosecute  such  an  action,  and  determine. 
In  this  respect,  how  the  action  should  be  pro- 
ceeded with  in  the  court  below. 

"The  appointment  of  a  receiver  is  a  remedy 
of  purely  equitable  origin,  having  originated 
in  the  English  Court  of  Chancery,  where  It 
has  been  employed  from  a  very  early  time. 
It  ♦  •  *  grows  out  of  the  inherent  pow- 
er of  a  court  of  equity  to  afford  relief  where 
the  remedies  to  be  obtained  in  the  courts 
of  ordinary  Jurisdiction  are  Inadequate."  23 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1002;  Kerr 
on  Recovers  (6th  Ed.)  1.  "The  Jurisdiction 
exercised  in  the  appointment  of  receivers  has 
always  beea  treated  as  a  purely  equitable 
one,  and  the  remedy  has  been  generally  re- 
garded, next  to  tbat  of  injunction,  as  the 
most  efficient  and  salutary  of  the  extraordi- 
nary remedies  known  to  the  courts  of  equi- 
ty." High  on  Receivers  (4th  Ed.)  I  4.  "The 
appointment  of  a  receiver  is  the  exercise  of 
a  power  in  aid  of  a  proceeding  in  equity. 

•  •  •  The  court  must  be  convinced  tliat 
it  Is  needful,  and  is  the  appropriate  means  of 
securing  a  proper  end."  Chicago  &  Allegheny 
Oil  &  Mining  Co.  v.  U.  S.  Pet.  C!o.,  67  Pa.  83, 
91.  The  Act  of  May  19,  1874  (P.  L.  207)  I  7, 
vests  the  orphans'  court  with  power  to  issue 
preventive  orders  "In  the  nature  of  injunc- 
tions," but  neither  that  nor  any  other  stat- 
ute expressly  gives  it  the  right  to  appoint 
receivers.  Since  the  orphans'  court  does  not 
possess  general  chancery  powers.  It  is  diffi- 
cult to  conceive  by  what  authority  it  made 
the  appointment  In  this  case.  Further,  we 
fall  to  see  the  necessity  for  the  appointment 

In  Commonwealth  v.  Judges  of  the  Court 
of  Common  Pleas,  4  Pa.  301,  302,  we  said: 
"Our  orphans'  court  is  eapentially  •  «  • 
[a  court  of  chancery]  in  its  proceedings  and 
decrees  within  the  limited  sphere  of  its  Ju- 
risdiction;" In  Ouier  v.  Kelly,  2  Bin.  293,  298: 
"The  orphans'  courts,  in  matters  within  their 
Jurisdiction,  proceed  bn  the  same  principles 
as  a  court  of  chancery;"  and  in  Black's  En'ia 
T.  Black's  Bx'rs,  34  Pa.  354,  357,  and  Homer 
v.  llasbrouck,  41  Pa.  169,  180:  "It  [the  or- 
phans' court]  is  possessed  of  chancery  powers, 
and  can  proceed  according  to  chancery  prac- 
tice •  •  •  In  the  administration  of  its 
appropriate  duties."  But,  while  in  tbls  sense 
the  orphans'  court  is  a  court  of  equity,  the 
limitations  upon  Its  dumcery  powers  are 
clearly  marked.  "The  chancery  Jurisdiction 
is  the  model,  and  contains  the  principles  most 
congenial  to  tbls  institution,  and  the  Legisla- 
ture has  in  very  many  instances  sanctioned 
and  enjoined  the  application  of  these  princi- 
ples to  proceedings  In  the  orphans'  court. 

*  *  *  The  orphans'  court  is  sometimes  call- 
ed a  court  of  limited  jarlsdlctlon.    This  Is 


true,  If  regard  be  had  to  the  derivation  of  its 
powers,  for  it  possesses  none  inherently,  and 
exercises  such  only  as  are  conferred  by  or 
Implied  from  legislation;  and  it  is  true,  also, 
as  to  the  guhjects  of  Its  Jurisdiction,  for  these 
are  set  down  in  the  statutes."  Sholloiberg- 
er's  Appeal,  21  Pa.  337,  340.  This  thought 
was  brought  out  even  more  strongly  in  Brlnk- 
er  V.  Brinker,  7  Pa.  53,  65,  where  we  said: 
"Although  the  orphans'  court  has  been  called 
a  court  of  equity  in  respect  to  the  few  sub- 
jects within  its  Jurisdiction,  the  ancillary 
powers  of  such  a  court  have  not  been  given 
to  it.  It  is  a  special  tribunal  for  specific  cas- 
es; and  its  resemblance  to  a  court  of  equi- 
ty consists  in  its  practice  of  proceeding  by 
petition  and  answer  containing  the  substance 
but  not  the  technical  subtleties  and  nice  dis- 
tinctions of  a  bill  in  equity,  by  which,  how- 
ever. Justice  is  obtained  more  conveniently 
and  as  certainly  as  In  courts  of  equity,  pure- 
ly so  called.  •  •  •  The  orphans'  court 
*  *  *  has  not  the  general  powers  of  a 
court  of  equity.  •  ♦  •  Finally,  to  High 
on  Receivers  (4th  Ed.)  t  42,  we  find  it  stated: 
"The  appointment  of  receivers  being  a  pow- 
er pertaining  to  courts  which  are  vested 
with  chancery  Jurisdiction,  a  court  of  pro- 
t>ate  powers  only  cannot  appoint  a  receiv- 
er to  aid  of  the  collection  of  the  estate  of 
a  deceased  person.  And,  stoce  a  probate 
court  has  no  power  to  appotot  a  receiver,  an 
action  by  a  receiver  thus  appointed  cannot 
be  matotained."  And  to  Anderson's  Law 
Dictionary,  816,  a  "probate  court"  Is  defined 
as  "a  court  exercising  Jurisdiction  over  the 
estates  of  deceased  persons,  possesstog,  as  to 
personal  assets,  nearly  all  the  powers  former- 
ly exercised  by  the  courts  of  chancery  and 
the  ecclesiastical  courts  of  England.  •  •  » 
Other  names  are  orphans'  and  surrogate 
courts."  We-  conclude  that  the  orphans' 
court  had  no  power  to  appotot  the  plaintiff  a 
receiver,  or  to  authorize  him  as  such  to  brtog 
this  action  of  ejectment 

[2]  It  appears  by  the  petition  for  the  ap- 
pointment of  the  receiver  that  the  plaintiff 
was  then,  and  presumably  still  is,  the  ad- 
ministrator c.  t  a.  of  the  estate  of  John 
Loughran,  deceased.  The  will  of  the  dece- 
dent authorizes,  empowers,  and  directs  his  ex- 
ecutor to  sell,  transfer,  and  convey  his  real 
estate.  "The  will  gives  the  executor  the 
power  to  sell  the  real  estate  to  question. 
By  operation  of  the  act  of  February  24,  1834 
(P.  L.  70),  the  executors  took  the  estate  in 
the  land  as  fully  as  if  it  had  been  devised  to 
them  to  be  sold.  They  may  therefore  main- 
tato  ejectment  to  recover  the  possession." 
Chew's  Exr's  v.  Chew,  28  Pa.  17,  20.  Also 
see  Kirk  v.  Carr,  54  Pa.  285,  288,  289.  rrhe 
admtolstrator  c.  t  a.  had  all  the  rights  that 
would  have  been  possessed  by  the  executor 
named  to  the  will."  Sears  ▼.  Scranton  Trust 
Co.,  228  Pa.  126,  135,  77  AtL  423,  426.  Since 
the  original  executor  had  th^Tlisht  to  insti- 
tute the  ejectment  the  plaintiff  could  have 
brought  the  action  as  administrator  c.  t  a.. 
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and  there  was  no  necessity  for  tbe  appoint- 
ment ot  a  receiver  for  that  purpose. 

[9]  In  view  of  the  fact  that  the  adminis- 
trator c.  t  a.  and  the  receiver  are  In  point  of 
fact  the  same  Individual,  can  the  record  be 
amended?  Although  a  change  of  parties 
trhlch  involves  a  change  of  the  cause  of  ac- 
tion Is  not  within  the  province  of  amend- 
ments (Wlldermuth  v.  Long,  196  Pa.  541,  46 
Atl.  927;  Carman  v.  Glass,  19T  Pa.  101,  46 
Atl.  923),  they  may  be  allowed  In  the  substi- 
tution of  parties  plaintlfT,  where  a  change 
in  the  cause  of  action  Is  not  involved;  and 
In  such  Instances  amendments  may  be  per- 
mitted, where  the  proper  Individual  Is  on  the 
record  as  plaintiff,  but  Is  erroneously  des- 
ignated as  to  the  capacity  In  which  he  has  a 
right  to  sue.  Clifford  v.  Prudential  Life  Ins. 
Co..  161  Pa.  257,  28  Atl.  1085;  Jamleson  v. 
Capron,  95  Pa.  15.  On  this  subject  also  see 
Adams  r.  Edwards,  115  Pa.  211,  8  AU.  425. 
Here  the  plaintiff.  If  he  should  recover  by 
showing  a  right  of  possession  against  the 
defendant,  would  hold  the  property  for  whom- 
soever  entitled,  no  matter  whether  the  plain- 
tiff be  designated  as  receiver  or  as  adminis- 
trator c.  t'  a.  (Warden  v.  Eichbaum,  14  Pa. 
121,  127);  and.  Inasmuch  as  the  statute  of 
limitations  has  not  run,  there  can  be  no  ob- 
jection to  an  amendmoit  In  this  respect, 
when  the  record  is  returned  to  the  court  be- 
low. 

While  we  take  the  view  that  the  plaintiff 
might  have  brought  this  action  of  ejectment 
as  administrator  c.  t.  a.,  we  do  not  wish  to 
be  understood  as  expressing  any  opinion  up- 
on his  right  to  recover  in  that  or  any  other 
capacity;  we  only  decide  such  questions  as 
are  properly  raised  by  the  assignments  of  er- 
ror, which  we  will  now  proceed  to  consider. 

[4]  Clause  e,  |  5,  of  the  act  of-  May  23, 
1887  (P.  I*  159),  would  not  exclude  the  testi- 
mony of  the  defendant.  The  other  party  to 
"the  thing  or  contract  In  action,"  via.,  the 
title  conveyed  to  the  defendant,  was  not  John 
Loughran  or  his  estate,  but  Bridget  Lough- 
lan,  a  life  tenant  with  the  right  to  consume; 
and,  although  the  latter  was  dead,  her  right 
bad  not  passed  to  any  party  on  the  record, 
and  the  litigation  was  not  against  her  estate 
or  any  one  representing  her  estate.  Again, 
the  testimony  was  not  as  to  anything  that 
occurred  in  the  lifetime  of  John  Loughran 
or  between  him  and  the  defendant,  but  as  to 
natters  which  took  place  after  his  death  be- 
tween his  widow  and  the  defendant  The 
list  assignment  of  error  Is  overruled. 


[51  The  court  below  fell  Into  error  when 
It  declined  to  allow  the  plaintiff  to  prove  the 
value  of  the  property  or  the  value  of  the  de- 
fendant's services  as  a  nurse.  Neither  one  of 
these  values  would  have  been  conclusive  up- 
on any  of  the  Issues  involved  in  a  proper  de- 
termination of  the  case,  but  both  of  them 
were  evidence  to  assist  the  Jury  in  passing 
upon  tbe  Issue  as  to  the  good  faith  of  the 
transaction  depended  upon  by  the  defendant, 
viz.,  the  alienation  of  the  property  for  the 
maintenance  and  support  of  Bridget  Lough- 
ran and  the  consideration  paid  by  the  defend- 
ant for  tbe  conveyance.  From  this  stand- 
point, the  testimony  concerning  the  wages 
which  the  defendant  had  been  previously 
earning  was  of  Importance  beyond  the  mere 
effect  It  might  have  had  upon  the  question  of 
her  credibility  as  a  witness.  The  second, 
third,  and  eighth  assignments  are  sustained. 

The  fourth,  fifth,  and  seventh  specifications 
of  error  were  not  pressed  by  counsel  for  the 
appellant,  and  it  ifi  sufficient  to  say  that  we 
see  no  merit  in  any  of  them;  these  assign- 
ments are  all  overruled. 

[6]  The  testimony  offered  to  show  an  al- 
leged attempt  to  suborn  one  of  the  plaintifiCs 
witnesses  should  have  been  admitted,  under 
the  prlpclples  laid  down  in  McHugh  v.  Mc- 
Hngh,  186  Pa.  197,  40  Atl.  410,  41  L.  R.  A. 
805,  65  Am.  St  Rep.  849,  and  Commonwealth 
V.  Brown,  23-  Pa.  Super.  Ct  47<^  602.  The 
sixth  assignment  is  sustained. 

The  issue  suggested  in  the  tenth  specifica- 
tion of  error  was  properly  submitted  to  the 
Jury;    tbe  assignment  is  overruled. 

We  see  no  error  in  the  affirmance  of  the 
defendant's  point  covered  by  the  eleventh 
specification;  particularly  is  this  so  when 
we  consider  the  elaboration  in  the  general 
charge  of  the  plaintifTs  side  of  all  the  mat- 
ters referred,  to  in  the  point  In  question. 
The  eleventh  assignment  is  overruled. 

Tbe  case  was  placed  before  the  jury  in  a 
thoughtful  and  careful  charge,  in  which  the 
governing  principles  of  law,  as  laid  down  in 
Tyson's  Estate,  191  Pa.  218,  226,  43  AU.  131, 
were  properly  stated,  and  the  will  of  John 
Loughran  was  correctly  construed,  so  far  as 
essential  to  a  determination  of  the  questions 
Involved;  the  Issues  were  for  the  jury,  and 
we  cannot  say  that  the  evidence  was  insuf- 
ficient to  Justify  their  submission,  or  to  sus- 
tain the  verdict  The  ninth,  twelfth,  and 
thirteenth  assignments  are  overruled. 

For  the  reasons  hereinbefore  stated,  the 
Judgment  of  the  court  below  is  reversed,  with 
a  venire  facias  de  novo. 
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In  re  PI/EASONTONfS  ESTATE. 
Appeal  of  CADWALADEE. 

(Supreme  Court  of  Pennsylvania.     July  6k 
1»11.) 

1.  OUABOIAN    AND    WABD     (|    163*)  —  SkTTLE- 

UKm  OF  Account— CoNCLVBiVENESB  of  Dk- 

ciucB  OF  Obphanb'  Coubt. 

An  orphans'  court  decree  confirming  an  ac- 
count of  a  guardian  is  conclusive  in  a  collater- 
al action  of  all  the  matters  contained  therein. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  i  544;  Dec.  Dig.  i 
lt53.»] 

2.  GUABDIAN    AND    WABD    (8    163*)— ACCOUNI- 

INO  BT  Guabdian— Effect. 

Where  under  a  will  a  fiduciary  Institution 
receives  a  sum  in  trust  to  invest  for  testator's 
niece,  and,  after  testator's  death,  a  guardian  is 
appointed  for  the  niece,  and  at  her  majority  the 
guardian  files  a  final  account  in  which  he  deb- 
its himself  with  the  entire  income  from  the 
trust  fund,  which  the  company  had  paid  over  to 
him,  and  a  cash  balance  shown  as  due  the  ward 
is  duly  paid  over  on  final  confirmation,  the  ward 
being  duly  represented  by  counsel  and  being 
jiersonally  present,  she  has  no  standing  on  a 
subsequent  adjudication  of  the  fiduciary  com- 
pany's account  as  trustee  to  object  to  its  tak- 
ing credit  for  payment  to  the  guardian  of  the 
same  items  with  which  the  guardian  bad  deb- 
ited himself. 
[Ed.  Note.— For  other  cases,  see  Guardian  and 
ITard,  Cent  Dig.  {{  540-544 ;  Dec.  Dig.  f  163.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Elizabeth 
Pleasonton,  deceased.  Appeal  by  John  Cad- 
"walader,  executor  of  EUlzabeth  H(«e  Pleas- 
onton liB  Mothe,  substituted  appellant,  from 
a  decree  dismissing  exceptions  to  adjudica- 
tion.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 

John  Cadwalader,  Jr.,  for  appellant. 
John  O.  Johnson  and  Maurice  Bower  Saul, 
for  appellee. 

STEWART,  J.  Under  the  will  of  ESiza- 
betb  Pleasonton,  deceased,  probated  August 
6,  1894,  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities, 
the  appellee  here,  received  the  sum  of  $20,- 
000  upon  the  following  trust:  "To  Invest 
and  keep  the  same  invested  and  receive 
the  Interest  and  Income  thereof  and  apply  the 
same,  or  so  much  thereof  as  shall  be  needed, 
for  the  support,  maintenance  and  education 
of  my  great  niece,  Elizabeth  Hoge  Pleason- 
ton, until  her  age  of  twenty-one  years  or 
marriage  whichever  shall  first  happen;  and 
from  and  after  her  full  age  aforesaid,  or 
marriage,  to  apply  the  net  Income  for  her 
sole  and  separate  use,  without  the  control 
or  Interference  of  any  husband  whom  she 
may  marry,  and  so  that  she  shall  not  have 
power  to  dispose  thereof  by  anticipation." 
A  power  in  said  Elizabeth  Hoge  Pleasonton 
to  dispose  of  the  said  principal  sum  by  tes- 


tamentary act  follows,  a  power  wbidi  she 
exercised  In  fnll  accordance  with  th«  direc- 
tions of  the  trust  This  circumstance  does 
not  enter  into  the  present  controversy,  and 
we  have  quoted  from  the  will  only  what  is 
here  pertinent  On  the  petition  of  the  fa- 
ther of  Elizabeth  Hoge  Pleasonton,  who  was 
then  12  years  of  age,  the  court  appointed 
J.  M.  Stone,  Jr.,  guardian  of  the  minor's 
person  and  estate:  On  September  25,  1905, 
the  minor  having  several  months  before  ar- 
rived at  full  age,  the  guardian  filed  a  final 
account  of  his  guardianship.  In  which  he 
debited  himself  with  the  entire  Income  re- 
ceived from  the  |20,000  trust  fund  In  the 
bands  of  the  Pennsylvania  Company  for 
Insurance  on  Lives,  etc.,  and  which  at  regu- 
lar stated  periods  that  company  had  paid 
over  to  him.  The  account  included  nothing 
besides.  The  credits  claimed  were  for  sums 
exiiended  for  the  support,  maintenance,  and 
education  of  the  ward.  A  cash  balance 
due  the  ward  of  $1,763.77  was  shown,  and 
this  uiKin  final  confirmation  of  the  account 
was  duly  paid  over.  In  the  adjudication  pro- 
ceeding on  this  account,  the  ward  was  duly 
represented  by  counsel,  and  was  herself  per- 
sonally present  The  account  was  confirmed 
December  0, 1905,  no  exceptions  having  be&i 
filed.  On  March  21,  1910,  at  the  request  of 
counsel  for  appellant,  the  Pennsylvania  Com- 
pany for  Insurance  on  Lives,  etc.,  filed  Its 
account  as  trustee  under  the  will  of  Eliza- 
beth Pleasonton,  in  which  it  debited  itself 
with  all  the  Income  derived  from  the  prin- 
cipal sum  of  $20,000,  and  took  credit  for 
payment  of  the  sums  to  the  guardian  of  the 
cestui  que  trust  during  the  latter's  minor- 
ity, embracing  the  same  Items  with  which 
the  latter  bad  debited  himself  in  his  final 
account.  These  credits  were  objected  to  on 
behalf  of  the  appellant,  on  the  gronnd  (1) 
that  the  accountant  was  Itself  the  testa- 
mentary guardian  of  Elizabeth  Hoge  Pleas- 
onton, and  that  with  respect  to  ttiia  par- 
ticular fund  the  appointment  of  any  other 
person  was  a  nullity;  (2)  that  under  the 
terms  of  the  trust  It  was  the  duty  of  the 
trustee  to  apply  the  Income,  or  so  much 
thereof  as  should  be  needed,  for  the  support, 
maintenance,  and  education  of  the  cestui 
que  trust,  and  that  by  paying  over  the  en- 
tire Income  and  accumulation  to  a  third  per- 
son, without  Inquiring  into  the  necessity 
of  the  payments  or  seeing  to  the  applica- 
tion thereof,  the  trustee  had  disregarded  its 
duties  and  should  be  surcharged.  These  ob- 
jections did  not  preyaO  with  the  auditing 
court  The  account  was  confirmed,  and  we 
have  this  appeal  from  the  final  adjudication. 
The  same  objections  which  were  relied  upon 
below  are  urged  upon  us  here.  While  It  is 
incorrect  to  say  that  the  appellee  wfis  tes- 
tamentary guardian  of  appellant,  It  Is  un- 
questionably true  with  respect  to  this  par- 


•For  otber  cams  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dts.  Key  No.  SeriM  *  Rap'r  Indexes 
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ticular  tmst  fund  and  Its  Increment  that 
the  legal  guardian  was  without  authority 
or  responsibility  In  connection  therewith. 
Tbe  power  and  duty  of  the  appellee  with 
respect  to  It  were  defined  In  the  wUl  of 
Elizabeth  Pleasonton.  It  was  to  Its  legal 
discretion,  within  defined  limits,  that  the 
will  committed  tbe  employment  of  the  In- 
come derlyed  from  tbe  fund.  The  utmost 
limit  to  which  tbe  legal  guardian's  inter- 
ference could  have  gone  would  have  been  to 
ask  tbe  intervention  of  tbe  court  In  case  of 
abuse  of  discretion  on  the  part  of  the  trus- 
tee in  failing  to  perform  a  manifest  duty. 
This,  however,  is  a  minor  consideration  In 
the  determination  of  the  appeal. 

[11  Tbe  real  question  is,  What  eCtect  is 
to  be  given  the  final  confirmation  of  the 
guardian's  account  in  the  present  contro- 
versy? Admittedly  the  money  expended  for 
the  support,  maintenance,  and  education  of 
his  ward,  and  for  which  the  guardian  is 
credited  in  tliat  account,  was  tbe  interest 
and  income  which  the  appellee  derived  from 
the  trust  fund  it  bad  in  its  keeping.  Were 
these  expenditures  proper  and  legal?  Un- 
questionably tbey  were  proper  subjects  of  a 
guardianship  account,  and,  that  being  so, 
the  confirmation  of  the  account,  until  a 
rehearing  or  a  review  be  allowed,  must  be 
held  to  be  conclusive  on  all  tbe  world.  Tbe 
confirmation  is  in  Itself  an  adjudication 
that  tbe  expenditures  for  which  credit  was 
allowed  were  both  proper  and  legal.  If 
proper  and  legal  for  the  guardian,  why  not 
for  the  trustee;  their  duties  and  obligations 
being  the  same?  In  the  earlier  proceeding 
appellant  had  full  opportunity  to  contest 
these  credits,  and  she  knew  that  tbe  ex- 
penditures on  whlcb  they  were  based  were 
from  tbe  income  of  the  trust  fund.  She 
remained  silent  and  assented'  to  the  decree 
of  confirmation.  Had  the  credits  been  dis- 
allowed at  her  instance,  her  trustee  would 
have  remained  liable  to  her  pro  tanto  not- 
withstanding the  fact  that  it  had  paid  the 
money  o^r  to  the  guardian.  On  the  face 
of  the  facts,  as  we  are  given  to  understand 
tliem,  in  paying  the  money  to  the  guardian 
tbe  trustee  was  without  excuse,  and  it  paid 
at  its  own  risk  that  the  gnardlan  would 
apply  it  in  a  way  that  "would  be  subsequent- 
ly approved.  The  payments  were  snbse- 
quoitly  aroroved,  and,  having  been  adjudl- 
ated,  the  end  of  the  controversy  with  re- 
spect to  them  was  reached.  It  is  a  settled 
principle  that  a  decree  of  the  orphans'  court 
confirming  an  account  is  In  all  cases  con- 
elnsive  of  the  matters  contained  in  it,  when 
attempted  to  be  drawn  in  controversy  in  a 
collatwal  action.  Clark  v.  Callaghan,  2 
Watt^  259. 

[2]  Bnt  it  is  said  tbe  trustee  has  been 
derelict  in  its  duty  in  failing  to  exercise 
its  own  judgment  and  discretion  in  expend- 


ing the  money,  and  committing  this  duty 
absolutely  to  the  guardian.  The  answer  to 
this  is,  conceding  it  to  be  true>  if  barm  or 
loss  has  resulted,  it  Is  due  to  the  silence 
and  acquiescence  of  appellant  when  she 
should  have  spoken  and  resisted.  She  had 
her  day  in  court  when  these  matters  of 
expenditure  were  being  adjudicated.  That 
adjudication  is  a  judicial  finding  that  no 
harm  or  loss  did  result  from  the  particular 
expenditures  here  complained  of.  We  quite 
agree  that  it  was  the  bounden  duty  of  the 
appellee,  under  the  terms  of  this  trust,  to 
study  for  Itself  the  conditions  calling  for 
the  expenditure  of  the  money,  and  to  ac- 
quaint Itself  with  the  situation  of  the  ces- 
tui que  trust,  so  as  to  be  able  to  exercise 
a  sound  discretion  in  the  matter  of  dis- 
bursement. The  confidence  reposed  was  In 
the  judgment  and  discretion  of  the  trustee, 
and  not  in  that  of  an  unnamed  guardian. 
Apparently  the  trustee  wholly  neglected  this 
duty  and  committed  it  to  the  guardian. 
While  no  actual  loss  because  of  this  is 
shown,  It  was  nevertb^ess  such  a  plain 
and  manifest  dereliction  of  duty  that,  had  a 
forfeiture  of  right  to  commissions  been  de- 
creed on  this  account,  the  appellee  would 
bave  had  little  reason  to  complain.  The  al- 
lowance of  commissions  to  the  trustee  Is, 
however,  not  assigned  for  error,  and,  since 
it  is  not  complained  of,  we  shall  not  inter- 
fere. 

In  what  we  have  said  above  all  the  as- 
signments of  error  have  been  considered. 
They  are  overruled,  and  the  decree  of  the 
court  is  affirmed,  the  costs  on  the  appeal 
to  be  paid  by  tbe  appellee. 


CONWAY  V.  PHILADELPHIA  HARD- 
WARE &  MALLEABLE  IRON 
WORKS. 

(Supreme  Court  of  Pennsylvania.     July  6, 
19U.) 

MaSTKB    and    SeBVANT    (I    276*)— INJUBT    TO 

Sebvant  —  Defective  MACHmEBT  —  Evi- 
dence. 

In  an  action  to  recover  damages  for  i>er- 
sonal  injuries  received  by  an  employ^  from  de- 
fects In  certain  machinery,  evidence  held  to 
sastain  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  276.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Michael  Conway  against  the 
Philadelphia  Hardware  &  Malleable  Iron) 
Works.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEW-ART,  JJ. 

John  M.  VandersUce  and  Oscar  H.  Price, 
for  appellant     F.  B.  Bracken,  for  appellee. 
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STEWART,  J.  The  defendant  company 
in  its  foundry  business  operates  a  series  of 
tumblers,  or  more  properly  speaising  rum- 
blers,  for,  the  cleaning  and  polishing  of  small 
iron  castings  of  its  own  manufacture.  These 
rumblers  are  of  cast  iron,  constructed  after 
the  manner  of  a  barrel,  and  barrel-shaped; 
the  staves  being  about  a  fourth  of  an  inch 
apart.  One  of  the  staves  is  bolted  at  either 
end  in  a  way  that  admits  of  its  removal 
when  the  castings  are  either  to  be  introduced 
or  discharged.  The  other  staves  are  fixed 
permanently  in  place,  spaced  sufficiently 
apart  to  allow  the  sand  within  the  rumbler, 
when  it  has  served  its  purpose,  to  escape 
whUe  the  machine  Is  revolving.  PlaintlfT 
was  not  in  charge  of  any  of  these  machines, 
but  was  a  general  helper,  employed  frequent- 
ly in  gathering  up  and  removing  the  sand 
after  It  had  been  used,  and  assisting  as  well 
in  charging  and  discharging  the  machine. 
The  day  the  accident  occurred,  while  en- 
gaged in  removing  the  sand,  a  coemployg  in 
charge  of  one  of  the  rumblers  called  for  his 
assistance  in  opening  a  machine  and  taking 
therefrom  its  load  of  castings.  While  ad- 
yancing  to  reach  the  place  where  his  assist- 
ance was  required,  his  clothing  was  caught 
by  a  deat  projecting  from  between  the 
staves  of  a  revolving  rumbler,  and  he  was 
thrown  between  tlut  rumbler  and  the  one 
next  to  It,  and  seriously  injured.  The  pro- 
jecting deat  was  a  small  awning  fixture, 
one  of  a  mass  that  was  undergoing  the  pol- 
ishing process  within  the  rumbler.  It  seems 
clear  enough  that  at  the  point  where  the 
cleat  protruded  the  space  between  the  staves 
exceeded  the  ordinary  or  regulation  width. 
Had  the  width  been  uniformly  one-quarter 
of  an  Inch,  the  cleat  vrould  have  been  se- 
curely confined  within  the  rumbler.  Since 
its  partial  escape  was  the  alleged  cause  of 
the  accident,  the  burden  rested  on  the  plain- 
tiff to  show  that  the  cleat  was  where  it  was 
through  the  negligence  of  the  defendant. 
How  came  it  tliere?  It  must  have  been  ei- 
ther because  of  a  break  in  one  of  the  staves 
at  that  point,  or  because  at  that  point  the 
staves  had  been  gradually  worn  away  by 
the  sand  that  had  passed  between  them. 
The  staves  were  of  cast  iron,  and  It  would 
seem  almost  incredible  tliat  the  amount  of 
sand  that  would  pass  through  a  crevice  of 
a  quarter  of  an  Inch  over  such  a  surface 
could  by  mere  attrition  appreciably  reduce 
it.  On  the  other  hand,  it  is  matter  of  com- 
mon observation  that  cast  iron  wiU  under 
certain  uses  and  tests  crndk  and  break  into 
parts.  We  are  not  stating  the  case  too 
strongly  when  we  say  that  the  average  per- 
son, with  nothing  before  him  but  the  facts 
we  have  stated,  and  it  not  appearing  that 
the  rumbler  showed  any  change  whatever 
in  any  of  Its  parts  at  any  other  point,  would 
without  hesitancy  refer  the  increased  aper- 
ture between  the  staves  to  breakage,  rather 
than  as  the  result  of  attrition.  Had  the 
plaintiff  assigned  breakage  as  the  cause,  since 


it  might  have  been  the  accident  of  a  moment 
and  of  which  the  defendant  could  not  Iiave 
been  advised,  his  case  as  presented  would 
have  been  totally  insufficient.  Instead,  he 
referred  the  separation  of  the  staves  to  grad- 
ual attrition,  which  upon  proper  inspection 
of  the  machine  would  have  been  revealed. 
We  now  reach  the  question  of  the  case: 
Was  the  evidence  offered  sufficient  to  war- 
rant  a  reasonable  inference  that  the  widen- 
ed space  resulted  from  a  gradual  wearing 
through  attrition?  It  so,  it  was  a  case  for 
the  Jury.  We  repeat  here,  because  most  ap- 
propriate In  this  connection,  what  was  said 
by  Mr.  Justice  Sterrett  in  Longenecker  v. 
Penna.  R.  R.  Co.,  105  Pa.  328:  "The  pre- 
liminary question  of  law  for  the  court  un- 
doubtedly Is,  not  whether  there  is  literally 
no  evidence,  or  a  mere  scintilla,  but  whether 
there  is  any  tiiat  ought  reasonably  to  satis- 
fy the  jury  that  the  fact  sought  to  be  prov- 
ed is  established.  If  there  is  evidence  from 
which  the  jury  can  properly  find  the  ques- 
tion for  the  party  on  whom  the  burden  of 
proof  rests,  it  should  be  submitted;  on  the 
other  hand,  if  the  evidence  is  wholly  insuffi- 
cient to  justify  the  jury  in  this  finding,  and 
the  court  would  feel  bound  to  set  aside  their 
verdict  if  they  did  so  find,  the  testimony 
should  be  withdrawn  from  the  consideration 
of  the  Jury."  The  plaintiff  himself  was  the 
only  witness  who  testified  to  the  occurrence. 
As  he  passed  the  machine  he  knew  It  was 
revolving,  but  knew  nothing  of  the  projecting 
cleat  until  it  had  fastened  on  his  coat  In 
answer  to  the  question,  "What  did  you  see 
when  your  jacket  was  caught?"  he  replied, 
"One  of  these  cleats  that  protruded  between 
the  two  staves,  the  worn-out  old  staves." 
This  question  followed  from  the  court:  "I 
cannot  hear  you — the  cleat  protruded  where?"' 
To  tills  he  replied:  "Between  those  two 
staves,  your  honor.  A  space  was  between 
them — seemed  to  be  worn  out"  Again  by 
the  court:  "You  said  something  about  being 
worn?"  Answer:  "The  staves  were  worn 
out  There  was  a  space  between  them  about 
a  half  foot  long  or  a  foot,  between  half  a 
foot  and  a  foot"  We  have  given  the  whole 
of  his  testimony  In  chief  so  far  as  it  relates 
to  the  cleat  and  the  machine.  He  attempted 
the  most  feeble  description  of  the  rumbler, 
and  we  are  left  wholly  to  conjecture  with 
respect  to  the  size  of  tite  cleat  and  the  ez- 
teaat  ot  its  projection.  He  is  silent  as  to 
any  knowledge  of  this  particular  machine 
before  the  accident  occurred,  and  yet  be 
speaks  of  the  staves  as  being  old  and'  worn 
out  So  far  as  appears  he  had  never  looked, 
at  the  machine  until  the  moment  the  acci- 
d^it  occurred.  Indeed,  upon  his  cross-ex- 
amination, he  testified  that,  in  describing  the 
conditions  where  the  cleat  projected,  be 
spoke  from  a  mere  glance  he  gave  when  he 
was  caught  a  matter  of  a  second  of  time, 
and  the  machine  then  revolving.  He  states 
not  a  single  fact  with  respect  to  the  macfalue 
which  gives  support  to  his  statement  Uiat  the 
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machine  was  worn  out  In  any  of  its  pajrts. 
From  a  rapid  glance,  In  a  moment  of  exdte- 
mtsat  and  peril  to  himself,  he  reached  a  con- 
clusion whidi  at  best  could  be  nothing  more 
than  a  conjecture.  In  saying  that  the  wid- 
ened space  between  the  staves  at  this  par- 
ticular point  was  the  result  of  wear,  he  was 
expressing,  not  a  fact  warranting  an  Infer- 
eice,  but  a  mere  opinion.  We  repeat  that 
the  extent  of  this  Increased  space  where  the 
cleat  protruded,  an  inch  In  width  and  eight 
Inches  In  length,  Indicated  rather  that  it  re- 
sulted from  a  break,  and  not  from  a  gen- 
eral wearing  away,  since  it  is  only  reason- 
able to  suppose  that  the  attrition  at  that 
particular  point  would  be  neither  more  nor 
less  than  any  other  between  the  same  staves. 
The  evidence  furnished  nothing  upon  which 
a  Jury  could  have  based  a  conclusion  that 
the  accident  occurred  In  one  way  rather  than 
another.  Upon  a  review  of  the  evidence  we 
are  of  opinion  that  it  was  not  sufficient  to 
carry  the  case  to  the  Jury,  and  that  the  non- 
suit was  properly  ordered. 
Judgment  afSrmed. 


COMMONWEALTH  v.  MARION. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  JUBT    (I    187*)  — OHAIXSNOSS  — TniK    FOB 

Pkbkicftobt  Chaixikoes. 

Under  Act  July  9,  1901  (P.  L.  629),  pre- 
scribing the  number  of  peremptory  challenges 
to  which  the  commonwealth  and  defendant  are 
entitled,  and  providing  that  they  shall  be  made 
when  the  juror  is  called,  provided  that,  in  cases 
not  triable  exclusively  in  the  courts  of  oyer 
and  terminer  and  general  jail  delivery,  the  court 
may  by  general  rule  fix  a  different  manner  and 
time  for  exerriaing  peremptory  challenges  in  im- 
paneling a  jury,  wnile  ordinarily  there  can  be 
DO  peremptory  challenge  after  a  jnror  has  been 
accepted,  yet,  in  the  absence  of  a  statute  other- 
wise providing,  or  of  a  rule  of  court,  the  ac- 
tion of  the  court,  on  a  trial  for  murder,  in  per- 
mitting the  commonwealth  to  challenge  a  juror 
peremptorily,  after  he  has  been  examined  in 
the  first  instance  by  the  district  attorney  and 
turned  over  unchallenged  to  the  defense,  cross- 
examined,  and  accepted  by  the  defense,  will  not 
be  held  error,  where  new  facts  appeared  on  the 
cross-examination  and  le-examination. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  619-623 ;   Dec.  Dig.  f  137.*] 

2.  CBimNAi,  Law  (f  351*)— Bvidkkok. 

The  admission  in  evidence  in  a  trial  for 
murder  of  a  letter  written  by  a  friend  of  de- 
ffndant,  at  his  request,  to  secure  the  posses- 
sion of  damaging  letters  which  defendant  had 
written  to  a  thiid  party  was  not  error. 

[Ed.    Note. — For   other   cases,    see    Criminal 
UWj  Cent.  Dig.  H  776,  778-785;    Dec  Dig.  { 

3.  CuiaiTAi.  Law  (|  482*)— Evidknok— Opin- 

lOH  EVIDENCB— SaHTTT  OF  AcCTJSED. 

Under  the  general  rule  that  opinions  of 
Donptofessional  witnesses  as  to  sanity  are  com- 

gtent  only  when  given  in  connection  with  the 
cts  on  which  the  opinions  are  based,  the  ex- 
dosion  of  testimony  as  to  the  sanity  of  de- 
fendant by  witnesses  who  had  not  seen  him  un- 
til after  the  shooting,  or  had  not  seen  him 
within  two   yean,   and   who  had   no   personal 


knowledge  of  the  facts  on  which  to  base  an 
opinion,  was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.Dig.  {!  1053-1055;  DecDig.  g452.*] 
4.  Cbiminal  Law  ({  854*)— Bvidbnce— Onic- 

lON    EVIDENCK— SaHITT   OF   ACCUSED. 

The  admission  of  evidence  of  nonexpert 
witnesses  in  a  trial  for  murder  which  was  not 
offered  as  an  expression  of  opinion  as  to  the 
sanity  of  accused,  but  to  prove  that  the  wit- 
nesses observed  his  conduct  and  apjpearance  af- 
ter the  killing,  and  saw  nothing  to  indicate  that 
he  was  of  unsound  mind,  was  not  error. 

[Ed.  Note.— FOr  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  760;  Dec.  Dig.  i  354.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lnzeme  County. 

G«orge  L.  Marlon  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  Af- 
firmed. 

On  August  20,  1909,  Oeoi^e  L.  Marlon,  the 
defendant,  shot  and'  killed  his  common-law 
wife,  Francis  Lee,  in  an  office  in  the  city 
hall,  at  Wllkes-Barre,  Pa.  The  opinion  of 
the  Supreme  Court  states  the  case.  Verdict 
of  guilty  of  murder  of  the  first  degree,  up- 
on which  Judgment  of  sentence  was  passed. 

At  the  trial  Harry  Brown  testified  as  fol- 
lows; "A.  I  asked  him  at  that  time  any- 
thing I  could  do  for  him,  any  letters  I  could 
write.  He  said,  'Yes;'  there  was  one;  and 
he  took  me  to  one  side,  as  though  to  tell  me 
something  more  secretly,  and  be  said:  *I 
would  like  you  to  write' — ^talked  in  quite  an 
audible  tone  of  voice.  I  aald,  'A  little  quiet- 
ly.' He  said,  'I  want  you  to  write' — I  can't 
remember  the  name;  I  think  Captain  A.  A. 
Walker,  of  Lake  county,  111. ;  Zion  City  was 
the  city.  He  spoke  as  though  the  Captain 
had  been  a  great  friend  of  his,  and  he  spoke 
of  a  letter  be  had  written  this  captain,  or 
chief  of  police,  I  believe  Captain  Walker  is. 
He  said  he  would  like  to  have  this  letter. 
Q.  Back?  A.  Back;  he  would  like  to  have 
this  letter  back,  as  it  might  help  him  at  this 
trial.  I  wrote  to  Captain  Walker  for  the 
letter.  Q.  In  pursuance  of  his  request,  you 
wrote  to  Captain  A.  A.  Walker,  askbig  him 
to  send  back  this  letter  that  the  prisoner 
had  written  to  him  before?  Defendant's 
counsel:  I  object  to  the  district  attorney 
leading  the  witness.  The  Court:  Objection 
sustained.  Q.  At  all  events,  you  wrote  to 
the  Captain  and  asked  him  to  return  the  let- 
ter? Defendant's  counsel:  Objected  to.  If 
your  honor  please.  The  Court:  He  said  he 
did.  Q.  (Witness  shown  letter  in  envelope.) 
State  whether  or  not  that  is  the  letter  and 
enevlope  which  you  sent  to  Captain  A.  A. 
Walker,  Zion  City,  IlL,  at  the  request  of  the 
prisoner?  Defendant's  counsel:  Object  as  to 
whether  or  not  he  did  write  the  letter  and 
send  a  letter;  It  Is  immaterial,  unless  it  Is 
written  in  the  presence  of  the  prisoner  and 
submitted  to  him  and  sanctioned  by  him. 
The  mere  fact  the  defendant  had  requested 
him  to  write  a  letter  to  a  particular  person. 
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It  Is  Immaterial  whether  or  not  he  did  write 
a  letter.  The  Court:  He  may  answer  the 
question.  (Exception  noted  for  defendant 
and  bill  sealed.)  Q.  (Read  by  stenographer.) 
State  whether  or  not  that  is  the  letter  and 
envelope  which  yon  sent  to  Captain  A.  A. 
Walker,  Zion  City,  111.,  at  the  request  of  the 
prisoner?  A.  I  believe  so.  Q.  (Witness 
shown  letter  again.)  State  whether  or  not 
that  Is  your  signature?  A.  That  Is  my 
signature,  I  believe.  The  Court:  Speak  out 
loud,  so  the  Jury  can  hear.  The  witness: 
Yes;   that  Is  my  signature." 

The  letter  was  as  follows:  "Wllkes-Barre, 
Pa.,  August  21,  1909.  Captain  A.  A.  Walker, 
21on  City,  111.— Dear  Sir:  I  am  sending  you 
a  newspaper  clipping  which  will  explain  It- 
self. It  was  Mr.  Marion's  desire  that  the 
copy  of  the  paper  be  sent  you.  As  a  spedal 
faror  to  him,  he  would  be  very  grateful  If 
you  would  send  me  that  last  letter  he  wrote 
you.  He  claims  that  having  that  letter  in 
bis  possession  wonld  help  bis  case  consid- 
erably. He  begs  of  you  not  to  fail  in  this. 
I  am  doing  everything  in  my  power  to  help 
the  poor,  unfortunate  fellow.  He  surely  is 
in  a  horrible  predicament  and  needs  assist- 
ance if  mortal  man  ever  did.  I  hope  to  bear 
from  you  in  a  few  days  and  trust  you  will 
grant  him  the  favor  asked.  I  am,  very  truly 
yours,  Harry  A.  Brown." 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT.  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

Charles  B.  Lenahan  and  Edwin  B.  Mor- 
gan, for  appellant  W.  Alfred  Valentine, 
DIst.  Atty.,  for  the  Commonwealth. 

ELKIN,  3.  [1]  Appellant  was  Indicted, 
tried,  and  convicted  on  the  charge  of  baring 
committed  a  willful,  deliberate,  and  premed- 
itated murder.  The  defense  was  insanity, 
which  evidently  did  not  impress  the  Jury. 
There  are  30  assignments  of  error,  many 
of  them  without  merit,  and  only  a  few  need 
be  considered  to  properly  dispose  of  the  case. 
The  first  assignment  raises  the  question  as 
to  the  right  of  the  prosecuting  officer  to  per- 
emptorily challenge  a  Juror  under  the  follow- 
ing circumstances:  When  the  Juror  was 
called,  the  district  attorney  proceeded  to  ex- 
amine him  on  his  voir  dire,  but  concluded 
his  examination  in  the  first  instance  with- 
out exercising  his  right  to  challenge,  either 
peremptorily  or  for  cause.  At  the  conclusion 
of  his  examination,  he  said  to  counsel  for 
defendant,  "Take  the  Juror."  Counsel  for  de- 
fendant after  cross-examination  said,  "Swear 
the  Juror,"  to  which  the  district  attorney  ob- 
jected, saying:  "Wait;  I  object  I  ask  the 
privilege  of  re-examining  this  Juror.  I  did 
not  understand  he  was  opposed  to  capital 
punishment"  The  trial  Judge  granted  the 
request  and  permitted  the  Juror  to  be  re-ex- 
amined. The  questions  were  intended  to  de- 
velop the  fact  that  the  Juror  wa;  opposed  to 
capital  punishment     The  answers  did  not 


convince  the  court  that  there  was  cause  for 
challenge,  which  was  not  sustained.  The 
answers  of  the  Juror  Indicated  an  adverse 
feeling  on  the  question  of  capital  punish- 
ment but  that  this  would  not  Influence  bim 
In  arriving  at  a  proper  verdict  under  the  evi- 
dence. When  the  challenge  for  cause  was 
refused,  the  district  attorney  iwremptorlly 
challenged  the  Juror,  and  this  challenge  was 
sustained  by  the  court  The  right  to  chal- 
lenge peremptorily  was  put  upon  the  ground 
that  the  Juror  had  been  passed  after  the  first 
examination  under  a  misapprehension  of  his 
answers  to  the  questions  propounded  by  the 
district  attorney  on  the  subject  of  capital 
punishment.  Counsel  for  appellant  contend- 
ed in  the  court  below,  and  contends  bcre, 
that  it  was  too  late  to  exercise  the  right  of 
peremptory  challenge  after  the  Juror  had 
been  lussed  by  the  commonwealth  and  ac- 
cepted by  the  defense.  In  other  words,  that 
when  a  Juror  is  passed  by  the  prosecuting 
officer  the  right  to  challenge  peremptorily  is 
absolutely  and  finally  waived,  and  no  matter 
what  may  be  subsequently  developed  upon 
cross-examination,  or  otherwise.  Indicating 
that  the  Juror  may  not  have  &a  open  mind 
on  all  the  questions  involved,  and  yet  not 
sufficient  to  sustain  a  challenge  for  cause,  the 
commonwealth  and  the  court  are  powerless 
to  prevent  such  a  Juror  being  sworn,  because 
he  was  not  peremptorily  challenged  when 
first  examined.  This  position  denies  to  the 
trial  Judge  any  discretion  whatever  as  to  the 
time  when  the  right  of  peremptory  challenge 
must  be  exercised.  Commonwealth  v.  Evans, 
212  Pa.  369,  61  Atl.  989,  is  relied  on  to  sup- 
port this  contention. 

A  superficial  examination  of  that  case 
gives  some  support  to  the  argument  pressed 
upon  us  by  appellant  here,  but  we  are  not 
convinced  that  the  two  cases  are  identical, 
either  in  their  facts  or  in  the  rules  of  law 
which  should  govern.  In  that  case  this  court 
held,  where  counsel  for  defendant  in  a  crim- 
inal case,  after  having  examined  a  Juror 
turns  him  over  to  the  commonwealth  for 
cross-examination,  and  the  commonwealth  ac- 
cepts the  Juror  without  cross-examination, 
the  defendant  will  not  ttea  be  allowed  to 
challenge  him  peremptorily.  Under  the  rules 
of  court  or  the  practice  in  such  cases,  pre- 
vailing In  the  county  from  which  that  ap- 
peal was  taken,  the  commonwealth  examined 
the  first  Juror  on  his  voir  dire,  then  turned 
him  over  to  the  defendant  for  cross-examina- 
tion; the  right  to  challenge  peremptorily 
being  exercised  by  the  parties  at  the  con- 
clusion of  their .  respective  examinations. 
The  second  Juror  was  first  examined  by  the 
defendant,  then  turned  over  to  the  common- 
wealth for  cross-examination,  which  was 
waived,  and  the  Juror  ordered  to  be  sworn, 
and  thus  the  Jurors  were  examined  alter- 
nately by  the  commonwealth  and  defendant 
until  the  challenges  were  exhausted  and 
the  Jury  impaneled.  The  trial  Judge  in  that 
case  ruled  In  substance,  under  the  practice 
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prerailing  In  tbe  Jurisdiction  of  bis  court, 
tltat  the  turning  over  of  tbe  Juror  by  tbe 
defendant  to  tbe  commonwealth  for  tbe  pur- 
pose of  cross-examination,  was  equivalent  to 
an  acceptance,  and  when  tbe  Juror  was  ac- 
cepted by  tbe  commonwealth  without  any 
cross-examination.  It  was  too  late  for  the 
defendant  to  peremptorily  challenge.  Tbat 
ruling  was  affirmed  here,  and  there  Is  no 
disposition  to  disturb  it.  It  should  be  noted, 
however.  In  tbat  case  tbe  learned  trial  Judge 
followed  what  we  must  assume  was  the 
practice  prevailing  In  his  court  In  the  chal- 
lenging of  Jurors  In  such  cases.  There  was 
therefore  no  abuse  of  discretion  in  ruling 
tbat  the  defendant  under  the  circumstances 
should  be  treated  as  having  waived  the  right 
to  i>eremptorIly  challenge  the  Juror  in  ques- 
tion. Again,  after  tbe  defendant  had  con- 
duded  tbe  examination  of  the  Juror  and  In- 
dicated an  acceptance  by  turning  blm  over 
to  tbe  commonwealth  for  cross-examination, 
nothing  occurred  to  Indicate  that  either  par- 
ty was  misled,  or  misapprehended  what  the 
Juror  said  on  his  first  examination.  There 
was  no  cross-examination,  nor  were  any  new 
facts  developed,  but  tbe  Jxiror  was  accepted 
without  cross-examination  by  tbe  common- 
wealth and  directed  to  be  sworn.  Tbe  trial 
Judge  very  pertinently  remarked  In  that  case 
that  to  have  permitted  a  peremptory  chal- 
lenge under  tbe  circumstances  would  have 
given  defendant  the  advantage  of  speculating 
on  tbe  chance  of  saving  a  challenge.  In  oth- 
er words,  he  would  save  his  challenge  with 
the  expectation  that  the  commonwealth  might 
do  so,  and  if  tbe  commonwealth  did  not  chal- 
lenge be  would  then  assert  his  right  to  ex- 
ercise the  privilege.  Such  a  fast  and  loose 
course  of  procedure  in  the  selection  of  Ju- 
rors finds  no  warrant  in  law,  or  In  practice, 
and  this  is  the  thought  Intended  to  be  em- 
phasized In  Ck>mmonwealth  ▼.  Evans,  supra. 
Tbe  right  to  peremptorily  challenge  can- 
not be  denied  either  party,  but  It  must  be 
exercised  at  a  proper  time,  and  this  In  our 
state  depends  upon  statutory  requirements, 
supplemented  by  rules  of  practice.  Tbe  Act 
of  July  9,  1901,  (P.  L.  629)  fixes  the  number 
of  peremptory  challenges  to  which  the  com- 
monwealth and  defendant  are  entitled  in 
criminal  cases,  and  provides  when  they  shall 
be  made  in  the  following  language:  "All  of 
which  challengea  shall  be  made  and  assigned 
by  tbe  commonwealth  and  defendant  re- 
spectively when  the  Juror  is  called."  It  will 
be  observed  tbat  tbe  act  Is  rtlent  as  to  tbe 
examlnatloQ  and  cross-examination  of  tbe 
Juror  on  his  voir  dire,  and  as  to  tbe  order 
Id  which  the  examination  shall  be  made  by 
the  respective  parties.  In  many  counties 
rules  of  court  regulating  these  details  of 
practice  have  been  adopted,  and  frequently 
t  method  of  procedure  has  been  established 
by  long-continued  custom,  understood  by  aU 
parties,  whidi  answers  the  same  purpose. 
The  practice  is  not  uniform  throughout  tbe 
eommomwealth  and  frequently  varies  as  to 


details.  In  some  counties  the  rules  require 
tbe  commonwealth  to  first  examine,  and  then 
exercise  the  right  of  peremptory  challenge, 
before  passing  the  Juror  to  defendant  fur 
cross-examination  and  challenge.  In  other 
counties  tbe  practice  Is  for  tbe  common- 
wealth and  defendant  to  examine  and  chal- 
lenge alternately,  while  in  some  Jurisdic- 
tions tbe  examination  and  cross-examination 
are  both  concluded  before  either  party  chal- 
lenges tbe  Juror  called,  and  then  the  right  of 
challenge  is  exercised  alternately  by  the 
commonwealth  and  defendant  until  the  Jury 
Is  Impaneled.  These  details  may  be  regulat- 
ed by  rules  of  court,  or  by  customary  prac- 
tice, if  the  rules  or  the  practice'  be  not  In- 
consistent with  tbe  statute.  In  the  absence 
of  a  statute,  the  general  rule  in  other  Juris- 
dictions is  that  the  right  of  peremptory  chal- 
lenge remains  until  the  Juror  is  sworn,  or 
that  the  court  in  Its  discretion  may  allow 
such  challenges  to  be  made,  even  after  a 
Juror  has  been  accepted,  if  tbe  subsequent 
facts  developed  upon  cross-examination  or 
In  re-examination  warrant  the  exercise  of 
tbe  discretionary  power.  24  Cyc.  364.  In 
many  states  the  absolute  right  of  peremp- 
tory challenge  is  allowed  at  any  time  before 
the  Juror  is  sworn,  even  If  there  has  been  an 
acceptance  by  the  party  challenging,  or  by 
both  parties.  Rogers  t.  State,  80  Md.  424, 
43  Aa  922 ;  Hamper's  Appeal,  51  Mich.  71. 
16  N.  W.  236;  State  v.  Spauldlng,  60  Vt 
228,  14  AU.  769;  People  v.  Kohle,  4  Cal. 
198;  Mann  v.  State,  23  Fla.  610,  8  South. 
207;  SUte  v.  Wren,  48  La.  Ann.  803,  19 
South.  746;  State  v.  Pritcbard,  16  Nev.  74; 
United  States  v.  Davis  (G.  C.)  103  Fed.  467. 
In  other  states  tbe  absolute  right  of  peremp- 
tory challenge  after  acceptance  is  not  al- 
lowed, but  tbe  court  in  its  discretion  may 
aUow  the  right  to  be  exercised  until  the  Ju- 
ry is  sworn,  even  if  there  has  been  an  ac- 
ceptance. Daniels  v.  State,  88  Ala.  220,  7- 
Soutb.  337;  AUen  v.  State,  70  Ark.  337,  68 
S.  W.  28;  State  v.  Potter,  18  Conn.  166; 
Wiggins  V.  Commonwealth,  104  Ky.  765,  47 
S.  W.  1073 ;  State  V.  Scott,  41  Minn.  365,  43 
N.  W.  62 ;  Dunn  v.  Wilmington  &  W.  R.  R. 
Co.,  131  N.  C.  446,  42  S.  B.  862;  State  v. 
Crea,  10  Idaho,  88,  76  Pac.  1013;  Cumow 
V.  Insurance  Co.,  46  S.  C.  79.  24  S.  E.  74. 
It  has  been  frequently  held  that  a  peremp- 
tory challenge  should  be  allowed  after  ac- 
ceptance wben  the  acceptance  was  inad- 
vertently made.  Murray  v.  State,  48  Ala. 
675;  Brewer  v.  State,  72  Ark.  145,  78  S.  \V. 
773;    State  v.  Vestal,  82  N.  C.  563. 

In  Pennsylvania  there  is  no  established 
rule  of  general  application  regulating  the 
time  and  order  of  challenging  Jurors.  Rules 
of  court,  or  tbe  established  practice  in  the 
different  counties  control  the  method  of  pro- 
cedure. Wben  the  Jurors  are  called  singly, 
tbe  act  of  1901  requires  tbe  right  of  peremp- 
tory challenging  to  be  exercised  before  each 
Juror  is  sworn,  and  failure  to  exercise  tbe 
right  has  been  bield  to  be  a  waiver  of  it 
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The  time  of  exercising  this  right  of  challenge 
depends  upon  the  rules  of  court,  or  upon  the 
establlahed  practice  in  the  Jurisdiction  in 
which  the  case  is  being  tried.  Ordinarily 
there  can  be  no  peremptory  challenge  after 
the  juror  has  been  accepted,  but  this  rule  is 
subject  to  modification  where  the  Juror  has 
been  inadvertently  passed  and  upon  cross- 
examination  facts  are  developed  and  cause 
shown  sufficient  to  satisfy  the  trial  Judge 
that  in  the  exercise  of  sound  discretion  the 
<:hall«ige  should  be  allowed.  In  the  case 
at  bar,  there  was  no  rule  of  court  regulating 
the  practice;  nor  does  it  appear  that  there 
was  any  established  method  of  procedure  as 
to  the  time, of  exercising  the  right  of  peremp- 
tory challenge.  In  several  respects  the  pres- 
ent case  differs  in  essential  particulars  from 
Commonwealth  v.  Evans.  In  that  case  there 
was  no  cross-examination  and  no  new  facts 
developed,  and  hence  nothing  upon  which 
t(f  base  a  challenge  that  did  not  exist  when 
the  examination  in  the  first  instance  dosed. 
In  that  case  the  trial  Judge  refused  to  al- 
low the  challenge,  and  we  think  under  the 
facts  there  was  no  abuse  of  discretion  in  so 
ruling.  In  the  present  case  new  facts  were 
developed  upon  cross-examination,  as  a  re- 
sult of  which  the  court  below  in  the  exer- 
cise of  its  discretion  allowed  the  challenge. 
In  the  absence  of  a  statute  otherwise  provid- 
ing, or  of  a  rule  of  court,  or  of  an  established 
practice,  fixing  a  different  time  and  order  for 
exercising  the  right  of  peremptory  chal- 
lenge, it  was  within  the  discretion  of  the 
court  to  allow  the  diallenge  under  the  cir- 
cumstances. The  act  of  1901  not  only  con- 
templates that  the  practice  should  be  regu- 
lated by  general  rules,  but  authorizes  the 
trial  courts  to  promulgate  such  rules.  It 
would  be  a  much  more  satisfactory  practice 
if  courts  would  adopt  general  rules  regulat- 
ing the  challenging  of  Jurors  under  the  pro- 
visions of  the  statute,  but  this  is  a  matter 
for  the  courts  below,  and  not  for  us. 

[2]  The  letter,  the  admission  of  which  is 
made  the  subject  of  the  second  assignment 
of  error,  Is  evidentiitry  in  character,  and  in 
the  light  of  the  uncontradicted  testimony  of 
Brown  we  think  was  properly  admitted  in 
evidence.  The  defendant  authorized  and  di- 
rected Brown  to  write  the  letter,  and  sug- 
gested the  purpose  for  which  It  was  written. 
He  made  Brown  his  agent  for  this  purpose, 
and  is  presumed  to  have  approved  what  hla 
agent  did  within  the  scope  of  his  authority. 
The  letter  shows  on  Its  face  that  Brown  car- 
ried out  his  instructions.  It  was  only  a  link 
in  the  chain  of  circumstances  relied  on  by 
the  commonwealth  to  ask  a  conviction,  and 
we  see  no  reversible  error  in  its  admission 
as  evidence.  Appellant  was  attempting  to 
suppress  evidence — that  is,  to  secure  the 
possession  of  damaging  letters  which  he  had 
written  to  a  third  party — and  he  was  mak- 
ing use  of  Brown  to  accomplish  this  pur- 
pose. 


[3]  While  there  may  be  some  doubt  as  to 
the  exclusion  of  the  testimony  of  several 
witnesses  about  which  complaint  Is  made,  we 
have  concluded  there  was  no  reversible  er- 
ror in  excluding  the  testimony  of  these  lay 
witnesses  upon  the  question  of  Insanity. 
All  of  these  witnesses,  except  one,  had  not 
seen  appellant  until  after  the  shooting,  and 
the  one  had  not  seen  blm  within  two  years 
of  the  killing.  The  witnesses  had  no  per- 
sonal knowledge  of  the  facts  upon  which  to 
base  an  opinion  as  to  the  sanity  or  insanity 
of  the  accused.  The  general  rule  is  that  the 
opinions  of  nonprofessional  witnesses  as  to 
the  sanity  or  insanity  of  a  person  are  com- 
petent only  when  given  In  connection  with 
the  facts  upon  which  such  opinions  are 
based.  The  excluded  witnesses  in  the  pres- 
ent case  can  scarcely  be  said  to  have  had 
such  acquaintance  with  or  knowledge  of  ap- 
pellant as  to  enable  them  to  form  a  cor- 
rect opinion  as  to  his  mental  state.  Under 
the  facts  the  trial  Judge  did  not  abuse  his 
discretion  in  excluding  these  witnesses. 

[4]  The  admission  of  the  testimony  com- 
plained of  in  the  eleventh  to  the  twenty- 
fourth  assignments,  Inclusive,  raises  another 
question.  Appellant  contends  that  when  his 
witnesses  were  excluded  these  should  not 
have  been  permitted  to  testify.  These  wit- 
nesses were  not  offered  for  the  purpose  of  ex- 
pressing an  opinion  as  to  the  sanity  or  in- 
sanity of  the  appellant,  but  to  prove  that 
they  observed  his  conduct  and  appearance 
after  the  shooting,  and  saw  nothing  to  indi- 
cate that  he  was  of  unsound  mind.  Com- 
monwealth V.  Gearhardt,  205  Pa.  387,  54  Atl. 
1029,  is  authority  for  the  admission  of  this 
kind  of  testimony.  While  the  distinction  is 
not  very  clear,  it  has  been  recognized,  and 
the  trial  Judge  evidently  made  it  in  the  ex- 
clusion and  admission  of  testimony  in  the 
present  case.  We  do  not  feel  warranted  in 
convicting  him  of  error  in  making  a  distinc- 
tion under  the  authority  of  our  own  cases. 
The  other  assignments  are  without  substan- 
tial merit  and  need  no  discussion. 

We  have  examined  with  care  the  entire 
record,  and  are  satisfied  the  appellant  had 
a  fair  and  impartial  trial  upon  the  merits  of 
his  case,  and  that  the  Jury  returned  a  prop- 
er verdict 

Judgment  affirmed,  and  record  remitted  for 
the  purpose  of  execution. 


FEBRT  ▼.  PHILADELPHIA  RAPID 

TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 
Masti»  and   Servant  ((  286*)  —  Injttrt  to 
Sebvani  —  Dangkboub    Appi.iANCEa  —  Evi- 

DENCI. 

In  an  action  to  recover  for  death  of  a 
workman  killed  by  ap  elevator,  where  the  evi- 
dence tends  to  show  that  it  was  not  equipped 
with    warning   signals,    though   defendant   had 
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1>cen  warned  by  the  city  iiisj>ector  to  supply 
them,  that .  it  worked  by  electricity  Quietly  In 
4  space  not  guarded,  where  workmen  were  at 
liberty  to  walk  or  stand,  and  in  the  line  of  their 
approach  to  a  doorway,  that  the  decedent  was 
found  at  the  doorway,  crushed  by  the  elevator, 
and  that  experts  testified  that  it  was  danger- 
ous, the  question  of  the  master's  negligence  was 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Sfrvant,  Cent.  Dig.  H  1010-1050;   Dec  Dig.  { 

Appeal  from  Oourt  of  Cktmmon  Pleas, 
Philadelphia  Connty. 

Action  by  Catliarlne  Ferry  against  the 
Phlladelpbia  Rapid  Transit  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART,  and  M08CH- 
ZISKER,  JJ. 

Mlcfaad  J.  Ryan,  for  appellant.  Thomas 
Learning  and  William  M.  Stewart,  Jr.,  for 
appdlee. 

POTTEK,  J.  In  this  action  Catharine 
Ferry  songht  to  recover  damages  for  the 
death  of  her  husband,  alleged  to  have  been 
dne  to  the  negligence  of  the  defendant  com- 
pany. Daniel  Ferry,  the  husband  of  plain- 
tiff, was  employed  by  the  defendant  company 
as  foreman  of  laborers.  On  the  morning  of 
the  accident  the  men  were  employed  In  pil- 
ing material  In  a  storehouse.  Mr.  Ferry 
was  seen  with  his  men,  and  a  few  moments 
later  was  found  crushed  under  a  freight 
elevator,  at  the  side  of  the  building  and  in 
front  of  an  opening  or  passageway  through 
the  wan,  where  the  elevator  was  located. 
No  one  saw  the  accident,  and  there  was  no 
evidence  as  to  how  the  deceased  happened  to 
be  caught  under  the  elevator,  or  as  to  what 
he  was  doing  at  that  place.  At  the  dose 
of  the  testimony  for  the  plaintiff,  the  trial 
Judge  entered  Judgment  of  compulsory  non- 
snit,  and  from  the  refusal  to  take  It  off  this 
appeal  has  been  taken. 

The  defendant  company  was  charged  with 
negligence  in  failing  to  guard  the  space  In 
the  floor  of  the  building  upon  which  the  le- 
vator descended,  so  as  to  prevent  employes 
and  others  from  walking  unawares  under 
the  elevator  wboi  It  was  raised.  Neglect 
of  duty  was  also  charged,  in  the  faUore  to 
provide  the  elevator  with  a  gong  or  beU  or 
tome  device  to  give  warning  In  advance  of 
the  descent  of  the  elevator  to  any  one  who 
might  be  under  it  In  the  absence  of  these 
precautions,  it  was  alleged  that  the  opera- 
tion of  the  elevator  was  dangerous,  and  ren- 
dered the  place  unsafe  for  the  workmen  and 
others.  In  actions  of  this  character,  there 
must,  of  course,  be  affirmative  proof  of  neg- 
ligence before  recovery  can  be  had.  But  It 
is  not  always  essential  that  there  should  be 
an  eyewitness  of  the  occurrenca  The  proof 
may  be  furnished  by  the  circumstances  them- 


selves. The  test  is  whether  they  are  soch  as 
to  satisfy  reasonable  and  well-balanced 
minds  that  the  accident  resulted  from  the 
negligence  of  the  defendant.  The  discussion 
of  this  principle  by  Judge  Agnew,  In  Allen 
V.  Willard,  57  Pa.  374,  Is  instructive.  The 
doctrine  there  laid  down  was  cited  with  ap- 
proval and  applied  by  our  Brother  Stewart 
in  the  late  case  of  Tucker  v.  Railway  Co., 
227  Pa.  66,  75  Atl.  991,  where  he  said  with 
reference  to  the  facts  then  before  blm:  "No 
one  witnessed  the  occurrence,  and,  therefore, 
no  one  can  testify  bow  it  did  actually  hap- 
pen. The  case  is  not  very  peculiar  in  this 
respect  Accidents  in  which  life  is  lost  not 
Infrequently  occur  unwitnessed.  Such  fact 
In  Itself  does  not  operate  to  protect  one 
whose  negligence  can  be  shown  from  the  gen- 
ial situation  and  circumstances  to'  have 
been  the  operative  cause.  When  these  are 
such  as  to  satisfy  reasonable  and  well-bal- 
anced mhads  that  the  accident  resulted  from 
the  negligence  of  the  party  charged,  liability 
attaches."  Other  late  cases  In  which,  whUe 
there  were  no  eyewitnesses  of  the  accident, 
it  was  held  that  the  circumstances  were  such 
as  to  require  the  submission  of  the  question 
of  negligence  to  the  Jnry,  are  Henderson  v. 
Refining  Co.,  219  Pa.  384,  68  Atl.  968,  123 
Am.  St.  Rep.  668,  and  MUlum  v.  Goal  Co., 
226  Pa.  214.  73  Atl.  1106.  See,  also,  the 
opinion  In  McManamon  v.  Hanover  Town- 
ship, 81  Atl.  440,  and  authorities  there  cited. 
Turning  now  to  the  evidence  upon  the 
part  of  the  plaintiff  in  this  case,  to  gather 
the  facts  that  shed  light  npon  the  accident, 
it  appears  that  at  the  time  the  defendant 
owned  and  occupied  for  storage  purposes  a 
large  two-story  brick  building  at  the  north- 
west comer  of  Fifteenth  and  Huntingdon 
streets,  Philadelphia.  The  building  was  di- 
vided Into  two  compartments  by  a  brick  wall 
running  north  and  south,  on  each  side  of 
which  was  a  car  track  parallel  with  the 
wall.  In  this  wall,  a  short  distance  from 
the  Huntingdon  street  wall,  was  an  opening 
or  doorway,  which  extended  from  the  floor 
upward.  Guldeposts  were  erected  at  each 
side  of  this  opening,  which  were  Joined  to- 
gether about  SVt  feet  from  the  floor  by  an 
iron  bar.  On  the  guldeposts  a  freight  ele- 
vator, with  a  platform  8  or  10  feet  square, 
ran  to  the  second  story,  18  or  20  ffeet  above. 
When  lowered,  the  elevator  reached  the 
floor,  where  the  west  track  ran,  but  did  not 
go  below  It  A  witness  described  It  as  "noth- 
ing more  than  a  plain  platform  elevator,  a 
frame  elevator — all  open."  There  were  no 
guards  to  prevent  people  from  passing  Into 
the  space  under  it,  when  the  elevator  was 
raised.  No  gong  was  provided,  nor  was 
there  any  other  device  to  give  notice  when 
the  elevator  was  descending.  The  evidence 
showed  that  the  only  way  such  notice  was 
given  was  by  some  one  on  the  elevator  call- 
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Ing  out,  as  It  came  down,  "Look  out  at  the 
bottom."  The  elevator  was  operated  by  elec- 
tricity, and  ran  very  quietly.  The  plaintiff 
showed  by  a  city  Inspector,  that  he  had  In- 
spected this  elevator  on  January  14,  1907, 
and  had  reported  that  It  should  have  a  gong 
attached  to  It,  In  order  to  warn  persons 
below  when  It  was  about  to  descend.  There 
was  evidence  to  show  that  a  copy  of  this 
report  was  sent  the  same  day  to  the  presi- 
dent of  the  defendant  company;  but  no  gong 
had  been  attached  before  March  2,  1907,  the 
date  of  the  accident.  Expert  witnesses  tes- 
tified that  an  elevator  such  as  this,  unln- 
dosed  and  without  gong  or  rope  attachment, 
was  not  a  reasonably  safe  device  or  ap- 
paratns.  One  witness  testified  that  among 
the  trade  such  an  elevator  would  be  called 
a  "trap."  The  opening  in  the  wall  was  at 
times  used  by  the  employes  |n  the  buUding 
as  a  passageway  from  one  side  of  the  build- 
ing to  the  other.  The  only  other  way  of 
reaching  the  east  side,  where  the  office  was 
located,  from  the  west  side  or  vice  versa, 
was  by  going  out  on  Huntingdon  street  and 
around.  Betwe^i  the  place  where  the  men 
were  working  and  the  opening  In  the  wall, 
where  the  elevator  was  located,  there  was  a 
pile  of  rails,  IB  or  20  feet  high,  which  pre- 
vented the  workmen  from  seeing  the  place. 
There  was  no  load  on  the  elevator,  nor  was 
there  any  person  on  It,  when  Ferry  was  dis- 
covered. He  was  found  fastened  between 
the  elevator  and  the  iron  bar  across  the 
opening  In  the  wall.  According  to  one  wit- 
ness he  appeared  to  have  been  actually  un- 
der the  platform  of  the  elevator,  and  had 
tried  to  get  out. 

Presumably  the  deceased  was  acting  in 
the  discharge  of  his  duty  as  foreman  of  the 
laborers  at  the  time.  There  is  also  the  pre- 
sumption, in  the  absence  of  any  proof  to  the 
contrary,  that  he  exercised  due  care  under 
the  circumstances  for  bis  own  protection. 
Something  called  him  to  the  opening  or  door- 
way through  the  wall.  It  is  a  fair  Infer- 
ence that,  while  there,  the  elevator,  operated 
by-  electricity  and  moving  quietly,  descended 
unnoticed  upon  him  and  caught  him.  What 
brought  the  elevator  down  did  not  appear. 
But  it  is  argued  that,  if  due  warning  by 
means  of  a  gong  or  bell  or  other  suitable 
equipment  had  been  given,  the  deceased 
could  have  escaped.  We  have,  then,  the  fact 
of  an  elevator,  not  equipped  with  warning 
signals,  permitted  to  work  quietly  up  and 
down  In  a  space  not  guarded  from  access, 
but  where  workmen  were  at  liberty  to  walk 
or  stand,  in  the  use  of  the  floor,  and  which 
space  was  apparently  directly  in  the  line  of 
their  approach  to  an  openhig  or  doorway 
leading  to  another  portion  of  the  building. 
Then  the  decedent  was  found  In  this  space, 
and  at  the  doorway,  crushed  by  the  elevator. 
From  a  consideration  of  all  circumstances 
disclosed  by  the  evidence,  we  cannot  say  that 


reasonable  and  well-balanced  minds  might 
not  fairly  conclude  that  the  accident  resulted 
from  negligence  by  the  defendant.  Whether 
it  did  or  not  was  for  the  Jury  to  say,  as  it 
was  for  them  also  to  determine  the  question 
of  contributory  negligence  upon  the  part  of 
the  person  who  was  killed. 

The  motion  to  take  off  the  nonsuit  should 
have  been  granted.  The  second  a.%ignment 
of  error  is  sustained,  and  the  Judgment  is 
reversed,  with  a  procedendo. 


HOLDEN  V.  BERNSTEIN  MFG.  CO. 

(Supreme  Court  of  Pennsylvania.     July  6^ 
1911.) 

1.  Patents  (J  219*)— Accountino  fob  Roy- 
alties— Jurisdiction  of  Equity. 

A  person  to  whom  letters  patent  were 
granted  may  invoke  equity  jurisdiction  to  pro- 
cure an  accounting  for  royalties,  under  the 
terms  of  an  assignment  of  Uie  patents,  on  the 
sale  of  articles  manufactured  by  the  assignee, 
four  different  patents  being  invMved,  each  con- 
taining several  claims. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent. 
Dig.  SI  339-349;   Dec  Dig.  i  219.*] 

2.  Equity  (J  39*)— Jurisdiction— Retehtio5 
OF  Jubisdiction  Required. 

A  court  of  equity,  liavine  properly  taken 
jurisdiction  of  one  subject  of  a  contest,  will 
dispose  of  the  whole  matter  in  controversy,  and 
thus  avoid  a  multiplicity  of  suits. 

[Ed.  Note.— For  other  cases,  see  EqultT,  Cent 
Dig.  SI  104-114;  Dec.  Dig.  S  39.*] 

3.  Equity  ($  39*)-Jubi8diction— Retention 
OF  JuKisoicnoN  Required. 

Where  equity  takes  jurisdiction  of  an  ac- 
counting for  royalties,  on  patented  articles,  it 
will,  to  avoid  a  multiplicity  of  suits,  proceed 
with  the  settlement  of  other  points  in  contro- 
versy, such  as  the  amount  of  salary  due  to  the 
plaintiff,  and  the  amount  of  conunissions  due 
him  on  sales  for  any  new  business  developed  by 
him  while  in  defendant's  employ  in  accordance 
with  the  terms  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Eiquity,  Cent. 
Dig.  K  104-114;   Dec.  Dig.  t  39.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  In  equity  by  George  Holden  against 
the  Bernstein  Manufacturing  Company. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.  Reversed,  bill  reinstated,  and  cause 
remanded. 

Bill  in  equity  for  discovery  and  accoont. 
The  plaintiff's  bill  was  as  follows: 
"(1)  That  your  orator,  upon  June  21,  1907, 
entered  into  a  written  contract  with  the 
Bernstein  Manufacturing  Company,  a  corpo- 
ration, defendant,  whereby  said  defendant 
corporation  engaged  your  orator  as  superin- 
tendent in  defendant's  factory  upon  the 
terms  therein  stated.  Said  written  contract 
was  duly  executed  by  your  orator  and  de- 
fendant, and  is  as  follows:  'June  the  twenty 
first,  1907.  Mr.  George  Holden.  Dear  Sir: 
We,  the  undersigned  do  hereby  agree  to  en- 
gage your  services  as  superintendent  of  con- 
struction with  the  view  of  lesseulng  the  cost 
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of  mannfacture,  and  at  the  same  time  retain 
tbe  present  high  standard  of  quality  of  our 
product  and  to  Improve  upon  any  methods  of 
construction  that  are  at  present  not  of  the 
most  approved  modem  practice.  You  shall 
bare  full  control  of  the  force  of  mechanics 
and  laborers.  It  is  understood  that  you  will 
give  your  undivided  attention  to  our  busi- 
ness and  always  work  to  the  Interest  of  the 
company.  Any  letters  patent  that  may  be 
granted  for  Inventions  by  you,  are  to  be  Is- 
sned  In  your  name  and  assigned  to  the  Bern- 
stein Mfg.  Company.  For  all  of  which  we 
wlU  pay  you  an  annual  salary  of  $3,500,  thir- 
ty-five hundred  dollars,  payable  in  monthly 
installments,  and  we  further  agree  to  pay 
you  two  per  cent  (2%)  on  the  amount  of 
sales  for  any  new  business  you  may  develop 
In  the  mannfactnre  of  loclcers,  shop  and  of- 
fice fixtures;  your  services  to  begin  August 
first,  190T,  and  to  continue  for  three  (3) 
years.  Each  to  give  the  other  two  (2)  months' 
notice  prior  to  August  first,  1910,  of  any  in- 
tention of  terminating  this  agreement,  other- 
wise to  continue  In  force  from  year  to  year 
thereafter.  If  this  agreement  Is  terminated 
at  its  expiration  then  we  will  agree  to  pay 
yon  one  per  cent  (1%)  for  all  goods  of  your 
Invention  that  shall  be  manufactured  by  us 
for  the  full  term  of  such  patents.  Bernstein 
tStg,  Co.  Wm.  F.  Bernstein,  President  Ac- 
cepted, Geo.  Holden.' 

"(2)  That  your  orator  duly  performed  all 
his  duties  under  the  aforesaid  contract  with 
defendant  That  in  pursuance  of  said  con- 
tract your  orator  Invented  a  certain  new 
and  useful  improvement  /in  end  rails  for 
hedsprings,  which  he  duly  secured  by  letters 
patent  of  the  United  States,  No.  889,007, 
TThich  he  assigned  to  defendant;  and  a  cer- 
tain new  and  useful  improvement  in  cots  or 
bedsteads,  which  he  duly  secured  by  letters 
patent  as  aforesaid.  No.  919,865,  which  he 
assigned  to  defendant;  and  a  certain  new 
and  useful  improvement  In  utensil  sterilizers, 
which  he  duly  secured  by  letters  patent  as 
aforesaid.  No.  929,307,  which  he  assigned  to 
defendant;  and  a  certain  new  and  useful 
improvement  in  metallic  cabinets,  which  he 
duly  secured  by  letters  patent  as  aforesaid. 
Kg.  913,350,  which  be  assigned  to  defendant. 

"(3)  That  defendant  did  not  permit  your 
orator  to  have  full  control  of  the  force  of 
mechanics  and  laborers  of  defendant  during 
the  time  of  his  employment,  but  the  officers 
of  defendant  gave  orders  directly  to  employ^ 
properly  under  your  orator's  control.  That 
your  orator  did  develop  new  business  in  the 
manufacture  of  lockers,  shop  and  otllce  fix- 
tures during  the  period  the  aforesaid  con- 
tract with  defendant  was  in  force,  and  the 
defendant  has  made  sales  of  said  lockers, 
(hop  and  office  fixtures.  That  since  the  ex- 
piration of  said  wrlttoi  contract  defendant 
has  mannfactured  and  sold  goods  of  the  in- 
vention of  your  orator.  That  said  defendant 
lias  retained,  and  still  does  retain,  the  pos- 
Mssion  and  ownership  of  the  patents  assign- 


ed to  It  by  your  orator,  as  aforesaid.  That 
upon  May  27,  1910,  your  orator  notified  de- 
fendant of  his  intention  to  terminate  his 
services  as  superintendent  under  the  afore- 
said written  contract  upon  the  last  working 
day  of  Its  term,  viz.,  July  30,  1910,  In  ac- 
cordance with  the  provisions  of  said  agree- 
ment; and  thereafter,  on  June  21,  1910,  the 
defendant  refused  to  permit  your  orator  to 
continue  his  services  as  superintendent,  and 
excluded  him  from  their  factory  although 
your  orator  was  ready  and  willing  to,  and 
did  offer  to,  do  and  perform  his  work  as  su- 
perintendent as  required  by  said  contract 
That  defendant  has  not  paid  your  orator  the 
portion  of  his  salary  provided  for  in  said 
contract  at  the  rate  of  $3,500  per  annum, 
for  the  period  from  June  20,  1910,  to  July  30, 
1910. 

"(4)  That  your  orator  does  not  know  and 
is  unable  to  ascertain,  except  from  said  de- 
fendant, the  amount  of  sales  of  lockers,  shop 
and  office  fixtures,  and  goods  of  your  orator's 
invention  sold  by  the  defendant,  and  your 
orator  has  demanded  of  defendant  an  account- 
ing for  sales  of  lockers,  shop  and  office  fix- 
tures, and  for  sales  of  goods  of  his  invention, 
and  for  payment  of  the  sums  respectively  due 
on  such  sales,  and  for  payment  of  Us  salary 
due  as  aforesaid  from  June  20,  1910,  to  July 
30,  1910,  as  agreed  to  be  paid  according  to 
said  written  contract  but  the  said  defend- 
ant has  neglected  and  refused,  and  still  does 
neglect  and  refuse,  to  render  your  orator  the 
accounts  and  make  the  payments  as  afore- 
said. 

"(5)  Wherefore  your  orator  needs  equitable 
relief,  and  prays  that  It  may  be  ordered  by 
your  honorable  court  that:  (a)  Said  defend- 
ant may  make  discovery  to  your  orator  of  all 
sales  of  lockers,  shop  and  office  fixtures  sold 
by  them,  (b)  Said  defendant  may  make  dis- 
covery to  your  orator  of  all  sales  of  goods  of 
his  Invention  since  July  31,  1910.  (c)  Said 
defendant  make  a  fiHl  and  complete  account- 
ing to  your  orator  of  all  lockers,  shop  and 
oflilce  fixtures  sold  by  them,  and  of  all  goods 
of  his  invention  sold  by  them  since  July  31, 
1910.  (d)  Said  defendant  pay  to  your  orator 
hlB  salary  from  June  20,  1910,  to  July  30. 
1910,  at  the  rate  of  93,500  per  annum,  and 
2  per  cent  on  all  sales  of  lockers,  shop  and 
office  fixtures  sold  by  them,  and  1  per  cent, 
on  all  sales  of  goods  of  your  orator's  Inven- 
tion since  July  81,  1910.  (e)  Your  orator 
have  such  other  and  further  relief  as  to  your 
honors  may  seem  meet  In  the  premises." 

Argued  before  BROWN,  MBSTREZ.JlT, 
POTTER,  ELKIN,  and  STEWART,  JJ, 

Paul  Reilly,  T.  Truxton  Hare,  and  Henry 
B.  Hodge,  for  appellant  Paul  C.  Hamlin 
and  Julius  C.  Levi,  for  appellee. 

POTTER,  J.  [1]  It  appears  from  the  rec- 
ord here  that  the  court  below  sustained  a  de- 
murrer to  the  plaintiff's  bill.  The  reason  Is 
not  given,  but  presumably  it  was  because  it 
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was  thought  there  was  an  adequate  remedy 
at  law.  If  this  was  the  reason,  we  cannot 
agree  that  it  Is  good  in  this  case.  The  plain- 
tiff sought  for  an  accounting  for  royalties 
claimed  under  the  terms  of  an  article  of 
agreement,  upon  sales  of  certain  articles 
manufactured  by  the  defendant,  under  the 
specifications  of  certain  letters  patent  of  the 
United  States  granted  to  plaintiff  and  after- 
wards assigned  by  him  to  the  defendant. 
The  character  of  the  accounting  required,  in 
order  to  give  to  the  plaintiff  the  relief  to 
which  he  is  entitled,  is  such  as  to  place  it  be- 
yond the  fair  reach  of  a  Jury.  The  inventions 
for  the  use  of  wliich  an  accounting  is  sought 
pertain  to  improvements  in  parts  of  articles, 
as,  for  instance,  in  end  rails  for  bedsprings, 
and  to  other  devices  in  which  the  inventions 
were  set  forth  in  various  written  claims. 
Four  different  patents  seem  to  be  Involved, 
and  it  is  suggested  that  one  of  these  patents 
has  six  claims.  Another  patent  has  five 
claims,  and  another  contains  three  claims. 
An  accounting  for  royalties  upon  articles  man- 
ufactured under  some  one  or  more  of  these 
varlons  claims  would  Involve  an  examination 
of  the  various  articles  manufactured,  and  a 
comparison  of  their  structure  with  t&e  .ele- 
ments of  the  inventions  set  forth  in  the 
claims  of  the  various  patents,  and  It  would 
require  also  the  fixing  of  the  proportionate 
value  of  the  parts  of  the  articles  included 
within  the  scope  of  the  claims  to  the  value  of 
the  whole  article.  These  processes  would  be 
far  too  complicated  to  be  submitted  to  a  jury 
with  any  reasonable  expectation  of  an  intel- 
ligent solving  by  them  of  the  problems  in- 
volved. Such  work  requires  the  services  of 
a  chancellor  or  of  a  master  In  chancery.  In 
Adams's  Appeal,  113  Pa.  449,  6  AtL  100,  it 
was  held  that  a  bill  in  equity  for  an  account- 
ing is  the  proper  remedy  to  recover  royal- 
ties upon  a  patented  article. 

[2]  It  is  a  familiar  doctrine  that,  where  a 
court  of  equity  properly  takes  jurisdiction  of 
one  of  the  subjects  of  a  contest,  it  will  dis- 
pose of  the  whole  matter  in  controversy  be- 
tween the  parties,  and  thns  avoid  a  mul- 
tiplicity of  suits.  Myers  v.  Bryson,  158  Pa. 
246,  27  Atl.  986;  Gwinn  v.  Lee,  6  Pa.  Super. 
Ct.  646. 

[3]  This  would  justify  a  court  of  equity, 
after  having  taken  jurisdiction  In  this  case 
'  of  the  complicated  matter  of  the  accounting 
for  royalties,  to  proceed  with  the  settlement 
of  the  other  points  in  controversy  between 
the  parties,  as  to  the  amount  of  salary,  if 
any,  due  to  the  plaintiff,  and  as  to  the 
amount  of  the  commission  due  him  on  sales 
for  any  new  business  developed  by  him  while 
in  the  employ  of  the  defendant,  in  accord- 
ance with  the  terms  of  the  contract 

The  Judgment  of  the  court  below  is  revers- 
ed, the  bill  is  reinstated,  and  the  cause  Is 
remanded  to  the  court  below  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


PAOB  ▼.  CABR  et  aL 

(Supreme  Ck)urt-of  Pennsylvania.    July  6^ 
1911.) 

1.  Statutes  (J  117*)  — Titlks  — Mkchanics' 
Liens. 

Act  June  4.  1901  (P.  L.  437)  |  13,  giving 
priority  to  mechanics'  liens  over  advance  money 
mortgages,  is  violative  of  Const,  art  3,  8  3,  re- 
lating to  subjects  and  titles  of  statutes. 

lEA.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig,  SS  153-157;   Dec  Dig.  §  117.*] 

2.  Statutes  (8  109*)— Subject  and  Title- 
Requisites  OF  Title. 

The  title  to  a  statute  need  not  be  a  general 
index  to  its  contents,  but  it  is  sufficient  if  it  re- 
lates to  one  general  subject,  no  matter  how  the 
details  may  be  multiplied,  provided  they  are 
subordinate  to  the  general  purpose  of  the  act 
and  germane  to  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §{  136-139 ;    Dec  Dig.  8  109.*] 

3.  Statutes  (§  85*)— Vested  Rights— V101.A- 

TION. 

Act  June  4,  1901  (P.  L.  437),  8  13,  giving 
priority  to  mechanics'  hens  over  advance  money 
mortgages,  is  violative  of  Const  art  3,  8  7,. 
providing  that  the  General  Assembly  shall  not 
pass  any  general  or  special  law  providijig  or 
changing  methods  for  the  collection  of  debts  or 
the  enforcing  of  judgment  or  prescribing  the 
effect  of  judicial  sales  of  real  estate,  since  the 
act  in  question  gives  to  mechanics'  liens  a  pref- 
erence and  priority  to  which  they  were  not  en- 
titled prior  to  the  present  Constitution. 

[Ed.  Note. — £^or  other  cases,  see  Statutes, 
Cent  Dig.  88  94,  95;   Dec  Dig.  8  85.*] 

4.  Constitutional  Law  (8  38*)— Constbcc- 
TioN — Validity  or  Statute. 

If  a  statute  is  plainly  in  conflict  with  the 
organic  law,  mere  lapse  of  time  cannot  cure  the 
defects 

[EU.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  36;  Dec  Dig.  8  38.*j 

Appeal  from  Court  of  Common  Fleas. 
Philadelphia  County. 

Action  by  Harlan  Page,  mortgagee,  against 
John  H.  Carr,  mortgagor,  and  another. 
From  an  order  awarding  distribution,  James 
3.  Finn  and  others,  claimants,  appeal.  Af- 
firmed. 

Distribution  of  a  fund  raised  by  sheriff's 
sale  under  a  judgment  upon  a  scire  facias 
sur  mortgage.  Exceptions  to  report  of 
George  DeB.  Myers,  Eisq.,  auditor. 

From  the  record  It  appeared  that  Harlan 
Page,  mortgagee.  Issued  a  scire  facias  sur 
mortgage  against  Jolin  H.  Carr,  mortgagor, 
and  Charles  C.  Norrls,  Jr.,  real  owner. 
Judgment  for  want  of  an  afildavlt  of  defense 
was  entered  on  April  3,  1909,  in  the  sum  of 
?34,167.  Under  this  Judgment  the  mort- 
gaged premises  were  sold  by  the  sheriff,  on 
May  3,  1909,  to  Warren  F.  Martin  for  $25.- 
000.  The  mortgaged  premises  which  were 
sold  under  the  levari  facias  consisted  of  24 
dwellings  and  a  large  lot  of  ground  adjoin- 
ing them.  Against  the  24  dwellings  a  number 
of  materialmen  had  filed  mechanics'  claims, 
and  upon  the  petition  of  one  of  them  (Ren- 
ben  A.  Fowler)  the  court  below  ordered  tbe 
fund  realized  at  the  sheriff's  sale  to  be  paid 


•For  otber  cases  see  same  topLc  and  sectlos  NUMB&R  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Swlw  ft  Rep'r  Indexes 
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Into  court  for  distribution.  Pursuant  to  tills 
order,  upoa  September  27,  1909,  the  sheriff 
paid  Into  court  the  sum  of  123,550.22,  being 
the  balance  of  the  $25,000  paid  by  the  pur- 
chaser at  the  sheriff's  sale,  less  city  taxes 
and  costs  of  suit 

The  court  appointed  George  DeB.  Myers, 
E:sq.,  auditor.  The  claimants  appearing  be- 
fore him  were  Harlan  Page,  mortgagee,  and 
a  number  of  mechanics'  Hen  creditors,  as  fol- 
lows: John  M.  B.  Morrow,  Reuben  A.  Fow- 
ler, Reliance  Manufacturing  Company,  James 
Moore,  and  the  present  appellants,  Finn  & 
Jennings,  and  the  Germantown  Woodwork- 
ing Company.  After  the  testimony  was  tak- 
en by  the  auditor,  some  of  the  mechanics' 
lien  claimants  filed  petitions  to  have  an  Is- 
sue awarded,  in  order  to  hare  certain  dis- 
puted questions  of  fact  raised  by  the  testl- 
numy  determined  by  a  Jury.  Subsequently 
these  petitions  and  the  rules  thereon  allowed: 
by  the  court  to  show  cause  were  withdrawn. 
On  January  26,  1910,  the  auditor  filed  an 
interlocntory  report,  setting  forth  that  the 
total  amount  of  th^  claims  of  the  mechanics' 
lien  creditors  amounted  to  a  trifle  over  $8,- 
SOO,  and  that  the  claim  of  Harlan  Page  was 
for  the  entire  fnnd  under  his  Judgment  of 
$34467.  The  court,  upon  February  11,  1910, 
upon  petition  and  rule  allowed  Harlan  Page, 
ordered  that  $10,000  of  the  fund  in  court 
be  paid  to  Mr.  Page,  as  mortgagee. 

The  auditor,  upon  April  7,  1910,  complet- 
ed his  report,  awarding  the  balance  In  court, 
amounting  to  $13,569.22,  less  the  expenses  of 
the  audit,  to  Harlan  Page,  mortgagee.  Ex- 
ceptlons  to  the  auditor's  report  were  filed  by 
Harlan  Page,  Beuben  A.  Fowler,  Finn  & 
JomlngB,  Owmantown  Woodworking  Com- 
pany, John  M.  B.  Morrow,  and  the  Reliance 
Manufacturing  Company.  The  auditor  dis- 
missed all  the  exceptions  in  his  final  report 
The  court  dismissed  the  exceptions  and  con- 
flrmed  the  auditor's  report 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  BliKlN,  and  STEWART,  JJ. 

Stanley  Folz  and  Leon  H.  Folz,  for  appel- 
late. Sheldon  Potter  and  Alfred  S.  Miller, 
for  appellee. 

POTTER,  3.  Two  appeals  from  the  same 
Judgment  InvolTlng  the  same  question  of 
law,  are  here  presented  by  different  appd- 
lants.  The  question  arises  upon  the  distribu- 
ticai  of  a  fund  realized  from  the  foreclosure 
of  a  mortgage,  which  represented  purchase 
money,  although  it  was  postponed  to  the  Hen 
of  advance  money  mortgages  in  aid  of  a 
building  operation. 

[1,  J\  The  principal  question  raised  Is  the 
conttltatlonallty  of  the  thirteenth  section  of 
tbe  mechanic's  Hen  act  of  June  4,  1901  (P.  h. 
431),  which  gives  priority  to  mechanics'  Hens 
over  advance  money  mortgages.  The  learned 
auditor  appointed  by  the  court  below  to 
make  distribution  of  the  fund  held  that  tbe 
tbiiteenth  section  above  referred  to  was  un- 


constitutional and  void,  and  awarded  the 
fimd  to  the  holder  of  the  mortgage.  He 
based  bis  conclusion  upon  two  grounds;  the 
first  being  that  the  subject  of  tbe  statute 
was  not  clearly  expressed  in  the  title,  and 
therefore  It  was  in  violation  of  article  3,  ( 
3,  of  the  Constitution.  We  are  not  impress- 
ed with  the  strength  of  this  proposition. 
As  was  said  in  Gilbert's  Estate,  227  Pa. 
648,  76  Atl.  428:  "It  has  been  decided,  over 
and  over  again,  that  the  title  need  not  be  a 
general  Index  to  the  contents  of  an  act,  but 
that  it  is  sufficient  if  it  relates  to  one  gener- 
al subject  no  matter  how  the  details  may 
be  multiplied,  provided  they  are  subordinate 
to  the  general  purpose  of  the  act  and  ger- 
mane to  its  provisions."  And  in  Bridgewa- 
ter  Borough  v.  Bridge  Co.,  210  Pa.  105,  108, 
69  Atl.  607,  698,  our  Brother  Brown  said: 
"If  the  title  fairl^  gave  notice  of  the  subject 
of  the  act  so  as  to  reasonably  direct  inquiry 
into  its  body,  the  constitutional  requirement 
was  not  violated.  State  Line  &  Juniata  R. 
R.  Co.'8  Appeal,  77  Pa.  429;  Garothers  y. 
Phila.  Co.,  118  Pa.  468  [12  Atl.  314] ;  Dalley 
V.  Potter  County,  203  Pa.  593  [53  Atl.  498]." 
The  evil  of  loading  the  title  of  an  act  with 
details,  In  the  effort  to  express  tbe  subject 
clearly,  was  pointed  out  in  Commonwealth  v. 
Broad  St  Ry.  Co.,  219  Pa.  11,  17,  67  Atl. 
958,  960,  by  Chief  Justice  MitcheU,  where 
he  says:  "It  has  always  been  held  that  the 
title  of  an  act  need  not  be  a  complete  index 
to  its  contents.  The  time  has  come  to  say 
that  it  not  only  need  not  but  ought  not" 
The  auditor  felt  that  the  title  indicated  that 
it  affected  only  "parties  to"  building  con- 
tracts, and  gave  no  notice  to  any  one,  other 
than  "parties  to"  such  contracts,  that  they, 
might  be  affected  by  the  legislation.  But 
the  title  gives  notice  of  more  than  this  when 
It  describes  tbe  act  as  regulating  the  effect 
of  contracts  for  work  and  labor  to  be  done, 
and  labor  and  materials  to  be  furnished  to 
any  building,  etc.  When  this  statute  was 
enacted,  thete  was  other  legislation  in  ex- 
istence upon  the  subject  of  the  priority  of 
mechanics'  liens  over  advance  money  mort- 
gages, and  tbe  notice  in  tbe  title  of  this  act 
as  to  repealing,  consolidating,  and  extending 
existing  laws  in  relation  to  building  con- 
tracts was  sufQcient  to  put  parties  interested 
in  the  ^ect  of  such  contracts  upon  notice. 
It  is  plain  that  the  act  was  intended  to  be 
a  codification  of  the  law  relating  to  claims 
under  contracts  for  work  done  and  materials 
furnished  to  buildings.  Such  work  may  be 
done  and  such,  materials  may  be  furnished 
by  others  than  mechanics,  so  there  can  be  no 
special  significance  in  the  fact  that  the 
phrase  "mechanics'  Hens"  does  not  appear 
in  the  title,  so  long  as  descriptive  words  are 
used  which  Include,  not  merely  mechanics' 
but  others  who  are  entitled  to  protection  for 
their  claims  under  the  act 

[3]  Our  difficulty  in  this  instance  is  not 
with  the  title,  but  is  with  the  second  propo- 
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sitlon,  as  to  whether  the  thirteenth  section 
offends  article  3,  {  7,  of  the  CJonstltntlon, 
which  provides:  "The  General  Assembly  shall 
not  pass  any  general  or  special  law  •  •  • 
providing  or  changing  methods  for  the  dol- 
lection  of  debts,  or  the  enforcing  of  judg- 
ments, or  prescribing  the  effect  of  Judicial 
sales  of  real  estate."  The  scope  of  this  pro- 
vision with  respect  to  various  sections  of 
this  statute  of  1901  has  been  so  thoroughly 
discussed  In  several  late  opinions  of  this 
court  that  little  remains  to  be  said  by  way  of 
ampllflcatlon.  Thus  the  twenty-eighth  sec- 
tion, which  gave  to  a  subcontractor  or  ma- 
terialman the  right  to  issue  an  attachment 
execution  against  the  owner  or  other  party 
Indebted  to  the  contractor  for  labor  or  ma- 
terials furnished,  was  held  imconstltntlonal 
In  Vulcanite  Cement  Co.  v.  AlUson,  220  Pa. 
382,  69  Atl.  865.  Section  36,  which  provid- 
ed for  the  enforcement  of  the  Judgment  on 
the  lien  by  a  special  fi.  fa.  under  the  act  of 
April  7,  1870  (P.  li.  68),  was.  In  Vulcanite 
Paving  Co.  V.  Transit  Co.,  220  Pa.  603,  60 
Atl.  1117,  17  L.  H.  A.  (N,  S.)  884,  held  to  vio- 
late the  Constitution.  Section  38,  which  per- 
mitted mechanics'  liens  to  be  filed  against 
a  building,  without  reference  to  the  land,  and 
provided  for  the  sale  and  removal  of  the 
building  for  the  benefit  of  Uenholders,  was 
held  to  be  within  the  ban.  In  the  opinion  In 
the  case  of  Henry  Taylor  Lumber  C<>.  r. 
Carnegie  Institute,  225  Pa.  486,  74  AU.  357. 
Section  36,  which  gave  the  right  to  enter  a 
personal  judgment  against  a  contractor  who 
has  been  served  with  the  original  scire 
facias,  or  any  scire  facias  to  revive,  was 
held  to  violate  the  same  provision  of  the 
Constitution,  In  Sterling  Bronze  Co.  v.  Im- 
provement Ass'n,  226  Pa.  475,  75  Atl.  668. 
■*  Turning  to  the  question  now  before  us,  it 
appears  that,  prior  to  the  Constitution  of 
1874,  advance-money  mortgages  had  priority 
over  mechanics'  liens.  In  Henry  Taylor  Lum- 
ber Co.  V.  Carnegie  Institute,  225  Pa.  486, 
493,  74  Atl.  357,  359,  this  court  said:  "The 
whole  act  of  1901  is  legislation  for  a  spedal 
class  of  credlt<ir8,  some  of  the  provisions  of 
which  are  permissible,  because  the  Consti- 
tution of  1874  did  not  Intend  to  wipe  out  the 


system  to  which  they  relate;  but  those  pro- 
viding special  methods  or  changing  old 
ones  for  the  collection  of  debts  due  the 
st)eclal  class  of  creditors,  or  for  the  enforce- 
ment of  judgments  recovered  by  them,  are 
prohibited  by  the  organic  law." 

[4]  The  result  of  the  decisions  above  noted 
Is  to  make  it  clear  that  any  provision  of 
the  act  of  1901  which  is  clearly  divergent 
from  and  is  an  advance  upon  the  law  as  It 
stood  prior  to  the  Constitution  of  1874  is 
to  be  regarded  as  invalid.  As  the  effect  of 
section  13  is  to  grant  to  mechanics'  liens  a 
preference,  and  to  give  to  them  a  priority 
of  payment  that  they  did  not  have,  and  to 
which  they  were  not  entitled  prior  to  the 
present  Constitution,  it  must  be  held  invalid. 
As  the  learned  auditor  says:  "The  plain  and 
practical  result  of  the  act  is  that  the  me- 
chanic has  In  the  enforcement  of  his  Urns 
higher  rights  and  greater  privileges  under 
the  statute  than  he  had  prior  to  the  Con- 
stitution, which  forbids  the  extension  of  the 
lien."  It  was  urged  in  the  argument  of  coun- 
sel for  appellant  that  the  section  in  question 
is  substantially  a  re-enactment  of  the  earlier 
act  of  1881,  and  that  long  acquiescence  in  the 
similar  provisions  of  the  former  statute 
should  have  controlling  weight  now  in  favor 
of  the  constltutlonality  of  the  section.  The 
answer  to  this  suggestion  may  be  found  in 
the  late  opinion  of  this  court,  in  Kucker  t. 
Oil  Co.,  230  Pa.  528,  79  Atl.  747,  where  an 
argument  similar  In  that  respect  was  made. 
If  a  statute  is  plainly  In  conflict  with  the 
organic  law,  mere  lapse  of  time  cannot  cure 
the  defect. 

We  agree  with  the  conclusion  reached  by 
the  auditor,  as  set  forth  In  his  able  report, 
and  affirmed  by  the  court  below,  that  the 
thirteenth  section  of  the  act  of  June  4,  1901 
(P.  L.  431)  violates  the  provisions  of  article 
3,  {  7,  of  the  Constitution,  in  that  It  gives  to 
mechanics'  liens  a  higher  dignity  and  greater 
priority  than  they  possessed  before  the  adop- 
tion of  the  present  Constitution.  Distribu- 
tion of  the  fund  realized  was  therefore  prop- 
erly made  to  the  mortgage  creditor.  The  as- 
signments of  error  are  overruled,  and  the 
decree  of  the  court  below  is  afllrmed. 
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VAN  BIPBB  ▼.  DtJBRON. 
(Sapreme  Coart  of  New  Jenej.    Not.  13, 1911.) 

(St/UarnM  ly  tk»  Court.) 

Judges  ({  31*)  — Powxbs  Aiteb  Expixation 

OF  Tebm. 
The  rale  laid  down  by  Bections  S  and  21 
of  the  district  coart  act  (P.  L.  1898,  p.  556), 
Then  read  together,  is  that  an  ontgoing  judge 
of  that  coort  shall  carry  to  final  determination 
all  causes  upon  the  actual  trial  of  which  he  had 
entered  during  his  term  of  office,  bat  shall  not 
enter  upon  the  trial  of  any  new  cause,  merely 
because  it  was  instituted  during  his  term,  which 
causes,  under  section  3,  are  not  to  abate,  but 
to  be  tried  before  the  incoming  judge. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  a  153-157 ;    Dec.  Dig.  {  81.*] 

Appeal  from  District  Court  of  Passaic. 

Action  by  John  T.  Van  Riper  against  Sam- 
uel Dubron.  Frpm  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  June  term,  1911,  before  OARRI- 
80N,  TRBNCHARD,  and  KALISCH,  JJ. 

Andr«w  Foulds,  Jr.,  for  appellant  White- 
bead  A  Appleton,  for  appellee. 

GARRISON,  J.  This  was  an  action  for 
the  conversion  of  a  negotiable  promissory 
note.  Tbe  tbeoiy  of  tbe  action  and  the  facts 
«n  which  It  was  based  were  that  the  de- 
fendant obtained  a  promissory  note,  made 
by  tbe  plaintiff  to  the  defendant's  order,  for 
tbe  payment  of  $187.50  in  six  months;  tlut 
said  note  was  given  as  a  commission  In  a 
real  estate  transaction,  and  was  obtained  by 
tbe  defendant  by  tbe  false  representation 
that  he  was  not  getting  a  commission  from 
the  oth«  party;  that  such  other  commis- 
sion was  in  fact  received  by  defendant,  and 
that  when  plaintUf  discovered  the  falseness 
of  the  defendant's  repreeentatlon  he  de- 
manded the  return  of  the  note  he  had  given 
him,  which  was  refused,  on  the  ground  that 
the  note  had  been  transferred  to  a  third 
party,  whose  name  the  defendant  refused  to 
dlmlge.  On  the  trial,  the  defendant,  as 
plaintiff's  witness,  testlfled  that  he  bad 
transferred  the  note  to  David  Kantor,  who, 
when  called  as  a  witness,  said  that  he  had 
transferred  the  note  to  Abraham  Heller, 
irbo  testified  tliat  he  had  transferred  It  to  one 
Mamled,  of  Passaic  street,  Passaic^  but  could 
give  no  more  complete  name  or  address. 
Plaintiff  testified  that  in  conversations  with 
both  Kantor  and  Heller  they  had  refused 
to  dlmlge  tbe  name  of  tbe  person  to  whom 
tbe  note  was  transferred,  or  even  to  say 
whether  or  not  it  was  transferred.  The  note 
lieing  traced  to  defendant's  hands,  and  its 
present  bolde*  not  being  found,  the  court 
admitted  secondary  proof  of  its  contents, 
and  gave  judgment  for  the  plaintiff  for  Its 
face;  tbe  defendant  offering  no  defense. 

No  question  was  ratoed  in  the  dbjtrict 
«oart  as  to  tbe  form  of  the  action,  and  none 
Is  raised  by  any  specification  in  this  court 


There  being  testimony  to  support  the  find- 
ing of  the  trial  court  as  to  the  inability  of 
plaintiff  to  produce  the  original  note,  tbe 
admission  of  secondary  evidence  of  its  con- 
tents is  not  a  ground  for  reversal;  and  the 
same  Is  true  as  to  the  finding  of  tbe  trial 
court  sitting  without  a  Jury,  that  the  de- 
fendant had  fraudulently  obtained  and  con- 
verted the  note.  There  were  no  errors  in 
rulings  upon  evidence.  The  adjournments 
granted  to  the  plaintiff  in  his  attempts  to 
trace  the  note  and  the  denial  of  an  ad- 
journment to  the  defendant  were  exercises 
of  a  discretion  that  was  not  abused. 

The  most  serious  specification  Is  that 
which  challenges  the  qualification  of  the 
trial  judge  to  proceed  to  the  final  deter- 
mination of  the  cause,  in  view  of  the  fact 
that  his  term  of  office  expired  during  the 
period  occupied  by  the  taking  of  testimony. 

Section  8  of  the  district  court  act  (P.  L. 
1898,  p.  556)  provides  that  "when  any  judge 
thereof  shall  cease  holding  his  office  every 
suit  and  proceeding  pending  in  said  court 
•  •  •  shall  be  continued  and  proceeded 
with  by  and  before  tbe  succeeding  judge 
thereof;"  and  section  21  of  the  same  act 
provides  that  "any  judge  of  any  district 
court  whose  term  of  office  may  hereafter 
expire  shall  proceed  to  the  final  determina- 
tion of  any  cause  or  proceeding  then  upde- 
termlned  before  him  *  *  *  in  the  same 
manner  as  if  his  term  of  office  had  not  ex- 
pired." 

It  is  impossible  to  give  to  the  twenty-first 
section  the  explicit  force  given  It  by  this 
legislative  language,  without  giving  to  the 
third  section  as  restricted  a  meaning  as  Its 
language  will  permit  The  duty  to  har- 
monize, if  possible,  the  two  sections  calls 
upon  us  to  do  this.  We  think,  therefore, 
that  section  3  should  be  restricted  to  suits 
and  proceedings  Instituted  in  the  district 
court,  upon  tbe  determination,  1.  e.,  tbe  trial, 
of  which  the  court  had  not  actually  entered. 
The  two  sections  would  then,  if  read  togeth- 
er, lay  down  the  reasonable  rule  that  the 
outgoing  judge  should  carry  to  a  final  deter- 
mination all  causes  upon  the  trial  of  which 
he  bad  actually  entered,  but  not  enter  upon 
the  trial  of  any  new  canse,  merely  because 
It  had  been  Instituted  during  his  term,  which 
cause,  under  section  8,  would  not  abate,  bat 
be  brought  on  for  trial  before  the  incoming 
judge 

The  only  other  construction  that  would  at 
all  harmonize  these  sections  Is  that  all  that 
section  21  permitted  to  the  outgoing  judge 
was  to  declare  a  conclusion  reached  by  him 
in  a  case,  tbe  trial  of  which  had  been  con- 
cluded during  his  term  of  office.  This  is  a 
tenable  construction;  but  it  falls  to  remedy 
the  lost  motion,  so  to  speak.  Involved  la  re- 
quiring the  parties  to  retry  before  the  new 
judge  a  case  that  had  been  entered  upon 
and  all  but  completed   before  the  outgoing 


*for  other  eases  see  same  topic  and  saetlon  NIIMBBR  In  Dee.  Dig.  ft  Am.  Dig.  Kejr  No.  SarlM  *  R«p'r  Indexes 
81A.-28 
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Judg&  The  qnestton  1b  not  free  from  diffi- 
culty; but  tbe  construction  that  commends 
Itself  to  US  is  that  which  permits  the  Judge, 
l)efore  whom  an  action  is  in  course  of  actual 
trial  when  his  term  of  office  ceases,  to  con- 
tinue such  cause  to  its  final  determination. 
Finding  that  none  of  the  grounds  specified 
should  lead  to  a  reversal,  the  judgment  of 
the  Passaic  district  court  is  affirmed. 


SCHAFFBB  t.  LEVBNSON  WRECKING 
CO. 

(Supreme  Court  of  New  Jersey.    Nov.  13,  1911.) 

(Syllahui  hy  the  Court.) 

1.  Naicks  (S  6*)— Pleading— MisNOiOEB. 

In  an  action  on  a  book  account,  where  it 
appeared  that  the  plaintiff's  proper  name  was 
H.  Allen  Schaffer,  and  that  he  sued  in  that 
name,  a  motion  to  nonsuit,  upon  the  ground 
that  he  had  not  sued  in  bis  true  name,  was  prop- 
erly denied. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  §  5 ;   Dec.  Dig.  I  6.*] 

(Additional  SyUaiu*  ly  Editorial  Staff.) 

2.  Names    (|    2*)— Requisites  — "Chbistiak 
Name"— "S  DBWAMB." 

By  the  common  law  since  the  Nonnan  Con- 
quest, a  legal  name  has  consisted  of  one  "Chris- 
tian name,  or  that  which  is  given  one  after  bis 
birth  or  at  baptism,  or  is  afterwards  assumed 
by  -him  in  addition  to  bis  family  name,  and  of 
one  "surname,"  or  family  name,  which  is  that 
derived  from  the  common  name  of  his  parents, 
or  t)ome  by  him  in  common  with  other  members 
of  his  family. 

FEd.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  J  1 ;  Dec.  Dig.  J  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1149;  vot  5.  pp.  4667-1660;  vol.  8, 
p.  C816.] 

3.  PABTIE8  (f  66*)— Designation— Names. 

As  a  general  rule,  actions  must  be  com- 
menced and  prosecuted  in  the  proper  Christian 
and  surname  of  the  parties,  and  initials  cannot 
be  nsed  for  the  Christian  names  of  parties,  ex- 
cept in  cases  of  parties  de8cril>ed  by  initial  let- 
ters in  bills  of  exchange,  promissory  notes,  or 
other  written  instruments,  as  authorized  by 
Practice  Act  (P.  L.  1903,  p.  541)  par.  27. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  a  108,  110 ;   Dec.  Dig.  §  68.»] 

Appeal  from  District  Court  of  Hoboken. 

Action  by  H.  Allen  Schaffer,  trustee  in 
bankruptcy  of  tbe .  Northampton  Cement 
Company,  against  the  Levenson  Wrecking 
Company.  From  a  Judgment  for  plaintlfF, 
defendant  appeals.    Affirmed. 

Argued  June  term,  1911,  before  GARRI- 
SON, TRENCHARD,  and  KALISCH,  JJ. 

WlUliam  B.  Stites,  for  appellant  William 
H.  Parry,  for  appellee. 

TRENCHARD,  J.  [t]  This  is  the  defend- 
ant's appeal  in  an  action  on  a  l>ook  account, 
brought  in  the  district  court  of  the  city  of 
Hoboken,  in  whidi  the  plaintifr  had  judg- 
ment. The  action  was  brought  by  H.  Allen 
Schaflw,  trustee  In  bankruptcy  of  the  North- 


ampton Cement  Company.  At  the  trial  the 
defendant  made  a  motion  to  nonsuit,  upon 
the  ground  that  the  plaintiff  had  nsed  tbe 
initial  "H,"  instead  of  bis  Christian  name. 
We  are  of  the  opinion  that  the  motion  was 
properly  denied. 

[2]  By  the  common  law  since  the  time 
of  the  Norman  Conquest,  a  legal  name  bas 
consisted  of  one  Christian,  or  given  name, 
and  of  one  surname,  patronymic,  or  family 
name.  The  surname,  or  family  name  of  a 
person,  is  that  which  is  derived  from  tbe 
common  name  of  his  parents,  or  is  borne  by 
him  in  common  with  other  members  of  his 
family.  The  Christian  name  is  that  which 
is  given  one  after  his  birth,  or  at  tiaptism, 
or  is  afterward  assumed  by  bim  in  addition 
to  his  family  name.     29  Cyc.  264. 

[3]  In  this  state,  as  a  general  mle,  ac- 
tions must  be  commenced  and  prosecuted  in 
the  proper  Christian  and  surname  of  tbe 
parties.  Seely  v.  Schenck,  2  N.  J.  Law,  75. 
Initials  cannot  be  used  for  the  Christian 
names  of  parties  to  actions,  except  in  cases 
of  parties  descrilsed  by  initial  lett^B  in  bills 
of  exchange,  promissory  notes,  or  other 
written  instruments,  under  paragraph  27  of 
the  practice  act  Elberson  v.  Richards,  42 
N.  J.  Law,  69;  Dittmar  Powder  Co.  v.  Leon, 
42  N.  J.  Law,  540. 

But  this  is  not  a  case  where  no  Christian 
name  is  mentioned,  nor  where  the  Christian 
name  is  designated  simply  by  its  initial  let- 
ter. The  uncontradicted  testimony  was  tliat 
tbe  plaintlfTs  proper  name  was  H.  Allen 
Schaffer.  His  given  name  having  been  used 
to  describe  him,  the  motion  to  nonsuit  was, 
of  course,  properly  denied.  C.  S.  v.  Win- 
ter, 13  Blatchf.  276,  Fed.  Cas.  No.  16,743. 

The  judgment  of  the  court  below  will  be 
affirmed. 


NE^VIN  V.  PUBLIC  SERVICE  CORP.  OF 
NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.     Nov.  13, 
1911.) 

(Byllalui  ly  the  Court.) 
Tbespass    (§    19*)- Tbezs  — TiTtK    Aoairst 

Stbangeb. 

Where  a  plaintiff,  to  prove  her  legal  title 
to  land,  offers  her  deed  for  premises,  extending 
by  force  of  the  description  contained  therein  to 
the  center  of  a  highway,  and,  by  her  own  testi- 
mony, shows  that  she  is  in  the  actual  possession 
of  the  premises,  subject  to  the  public  easement 
in  that  part  comprised  within  the  street  limits, 
her  title  to  and  proprietorship  of  trees  standing 
in  said  street,  within  the  curb  line  and  in  front 
of  her  premises,  is  thus  snfiSciently  shown  to  en- 
able lier  to  maintain  an  action  against  a  stran- 
ger for  wrongfully  destroying  the  trees. 

[Ed.    Note.— For   other   cases,   see    Tresruiss, 
Cent.  Dig.  $i  18-31 ;    Dec.  Dig.  {  19.*] 

Error  to  Circuit  Court  Camden  County. 
Action  by  Mary  Q.  Nevin  against  the  Pui)- 
lic  Service  Corporation  of  New  Jersey.    Judg- 
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uient  for  plaintiff,  and  defendant  brlTigs  er- 
ror.   Affirmed. 

Argued  June  term,  1911,  before  QUM- 
MERE,  a  J.,  and  PARKER  and  VOOR- 
HEES,  JJ. 

Lewis  Starr,  for  plaintiff  In  error.  Wil- 
liam Elarly,  for  defendant  In  error. 

VOORHEXS,  J.  Review  of  tbe  judgment 
entered  for  the  plaintUI  la  sought  by  this 
writ  of  error.  An  action  In  the  form  of  tres- 
pass on  tbe  case  was  brought  against  the 
tlefaadant,  a  gas  light  company,  to  recover 
damages  for  the  destruction  of  five  shade 
trees,  planted  Immediately  Inside  the  curb 
line  of  a  public  street  In  the  city  of  Cbmden, 
in  front  of  the  plalntifTs  property,  alleged 
to  have  been  destroyed  by  illuminating  gas 
escaping  from  tbe  defendant's  mains,  exist- 
ing under  the  surface  of  the  street 

The  first  count  of  the  declaration  charged 
that  tbe  defendant  did  not  construct  its  gas 
main  so  that  the  Joints  were  tight,  and  the 
second  count  averred  -negligence,  in  that  the 
defendant,  by  failing  properly  to  inspect  its 
pipes,  negligently  allowed  the  gas  to  escape. 
The  charge  of  faulty  construction  was  not 
pressed  at  the  trial.  It  was  admitted  that 
the  destruction  of  the  trees  was  in  conse- 
quence of  escaping  gas. 

At  the  condnsion  of  the  case,  a  motion  to 
direct  a  verdict  for  the  defendant  was  made. 
The  first  ground  in  support  of  the  motion 
was  that  the  plaintiff  had  failed  to  show 
the  ownership  of  the  trees,  or  title  to  the 
lands  wherein  they  were  standing. 

The  plaintUTs  deed  for  tbe  property  was 
In  evidence,  and  it  was  admitted  that  by  it 
the  boundary  ran  to  and  was  coincident  with 
the  center  of  the  highway,  and  it  was  shown 
that  the  plaintUf  was  in  the  actual  posses- 
sion of  tbe  property  described  therein,  other 
than  that  part  of  It  constituting  the  high- 
way. The  possession  of  the  owner  of  the  le- 
gal title  wlU  be  presumed  to  l>e  coextensive 
with  the  description  contained  in  his  deed. 
Den  V.  Hunt,  20  N.  J.  Law,  487;  Foulke  v. 
Bond,  41  N.  J.  Law,  527;  although  subject 
to  the  public  easement  In  tbe  street,  it  fol- 
lows tbat  the  proprietorship  of  the  trees 
was  in  the  plaintiff.  Winter  v.  Peterson,  24 
N.  J.  Law,  524,  61  Am.  Dec.  678;  Weller  v, 
McConniclc.  52  N.  J.  Law,  473,  19  Att  1101, 
8  L.  R.  A.  798. 

There  is  no  substance  to  the  argument  that 
title  in  the  plaintiff  has  not  been  shown,  l)e- 
canse  there  was  no  proof  of  possession  by 
her  grantor,  and  tbat  the  plaintiff's  testimo- 
ny of  ber  own  possession  was  insufficient  In 
support  Troth  v.  Smith,  68  N.  J.  Law,  36,  S2 
Atl.  243,  is  cited.  It  Is  not  pertinent.  That 
was  an  action  of  ejeotment,  and,  the  defend- 
ant being  in  possession,  his  title  by  posses- 
sion bad  to  be  overcome.  Here  tbe  plaln- 
tifTs possession  is  prima  facie  evidence  of 
her  tltie.  Rollins  v.  Atlantic  City  R.  R.  Co., 
70  N.  J.  Law.  664,  58  Atl.  344.  See,  also, 
Tiehigb  &  Hudson  R.  R    v.  Antalics,  80  Atl. 


468.  The  pialnUff,  to  prove  ber  legal  title 
to  the  land,  produced  Iter  deed  for  the  prem- 
ises, extending  by  force  of  the  description 
contained  therein  to  the  center  of  the  Iilgh- 
way,  and  by  her  own  testimony  showed  that 
she  was  in  the  actual  possession  of  the  prem- 
ises, subject  to  the  pnbllc  easement  in  that 
part  comprised  within  the  street  limits;  she 
thus  proved  her  title  to  and  proprietorship 
of  the  treed  standing  in  the  highway  in  front 
of  her  premises  sufficiently  to  enable  her  to 
maintain  an  action  against  the  defendant  for 
their  wrongful  destruction. 

A  second  reason  urged  for  the  direction  is 
that  the  defendant's  negligence  had  not  been 
shown.  A  sewer  had  recently  t>een  construct- 
ed which  was  likely  to  cause  a  depression  in 
the  gas  main,  perhaps  resulting  in  a  lealc. 
There  had  been  an  odor  of  gas  in  front  of 
the  plalntifrs  premises  for  some  six  weeks 
before  any  repairs  had  been  made,  and  there 
was  also  some  evidence  of  a  lack  of  inspec- 
tion, and  a  delay  to  reimir,  after  actual  no- 
tice had  been  served  upon  tbe  company  that 
there  was  a  leak.  Vegetation  in  and  alwat 
the  trees  had  died — ocular  proof  tbat  there 
might  be  an  escape  of  gas.  It  Is  clear,  there- 
fore, that  a  -Jury  question  was  thus  present- 
ed, and  that,  in  view  of  the  facts  thus  ad- 
duced, a  direction  to  find  for  the  defendant 
would  have  been  Improper. 

Error  is  assigned  upon  the  admission  of 
testimony  with  reference  to  the  destruction 
of  grass,  trees,  and  other  vegetation  in  close 
proximity.  This  was  clearly  admissible  as 
a  circumstance  calculated  to  put  tbe  defend- 
ant upon  its  guard  against  an  imperfect 
main,  and  to  give  cause  for  a  particular  in- 
spection to  ascertain  if  escaping  gas  was 
causing  the  death  of  the  vegetation.  There 
is  therefore  no  error  in  its  admission. 

Another  ground  for  reversal  is  put  forth 
in  an  exception  taken  to  the  charge  made 
upon  the  plaintiff's  request  It  was  in  this 
language:  "If  you  find  that  the  company 
had  notice  of  a  leak,  *  •  •  and  did  not 
repair  the  leak  promptly,  and  the  plaintiff's 
trees  were  damaged  thereby,  you  may  find 
for  the  plaintiff."  The  objection  made  is 
that  there  is  no  limitation  put  upon  the 
word  "promptly,"  and  that  the  Jury  should 
have  been  instructed  that  reasonable  prompt- 
ness only  was  required.  The  court  had  al- 
ready instructed  the  Jury  that,  if  the  compa- 
ny repaired  leaks  within  a  reasonable  time. 
It  would  not  be  liable,  and  had  also,  at  the 
defendant's  request,  instructed  the  Jury  that 
the  defendant  was  to  be  allowed  a  reasonable 
time  after  notice  to  make  repairs.  More- 
over, several  of  the  requests  submitted  by  the 
defendant  which  were  charged,  contained 
the  words  "prompt"  and  "promptly,"  with 
reference  to  the  defendant's  action  in  mak- 
ing reparation.  Under  these  circumstances, 
the  defendant  thus  uniting  with  the  plain- 
tiff in  requesting  tbe  court  to  employ  this 
word,  without  modification,  perhaps  became 
equally  responsible  for  its  use.    Taking  the 
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wbole  Charge,  It  Is  not  percdred  that  the 
Jury  could  have  been  misled  by  the  use  of 
the  word  "promptly." 

The  other  assignments  of  error  hare  been 
examined,  and  appear  to  be  without  merit 

The  Judgment  under  review  will  be  af- 
firmed. 


DELAWARE,  L.  &  W.  R.  00.  v.  JOSEPH 

ENGLISH  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  13,  1911.) 

(SyUahua  ly  the  Court.) 

1.  Appkal  and  Erbor  ($  526*)  —  Rscord  — 
Scope  and  Contxnts— Report  of  Referee. 

The  report  of  a  referee  to  whom  a  cause 
has  been  referred,  and  the  depositions  and  evi- 
dence taken  before  such  referee  form  no  part 
of  the  record  upon  which  error  can  be  assigned. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  2380;   Dec.  Dig.  S  o26.*] 

2.  Appeal  and  Error  (|  748*)— Assignment 
OF  ERBOB  —  DKinjBBEB— Motion  to  Strike 
out. 

It  seems  that  a  demurrer  lies  at  conmion 
law  to  an  assignment  of  error ;  but  in  the  case 
•ab  Judice,  it  is  unnecessary  to  determine 
whether  this  procedure  has  been  recognized  in 
New  Jersey,  for  it  may  be  treated  as  a  motion 
to  strike  out  the  assignment  as  frivolous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  748.»] 

Action  by  the  Delaware^  Lackawanna  & 
Western  Railroad  Company  against  the  Jo- 
seph English  Company.  From  the  judgment, 
plaintiff  brings  error.  Heard  on  demurrer 
to  assignment  of  error.  Assignment  of  er- 
ror ordered  stricken. 

Argued  Jane  term,  1911,  before  OUM- 
MERE,  O.  J.,  and  PARKER  and  VOORr 
HEES,  JJ. 

Frederic  B.  Scott,  for  plaintiff  In  error. 
Mldiatf  Dunn,  for  d^endant  in  error. 

VOORHEES,  J.  While  this  action  was 
pending  in  the  Passaic  circuit  court  and  aft- 
er issue  Joined,  the  attorney  of  the  plaintiff 
In  error  applied  for  a  reference,  and  the 
cause  was  accordingly  referred.  The  ref- 
eree made  his  report,  which  was  duly  con- 
firmed, and  Judgment  ordered  to  be  entered 
thereon  In  favor  of  the  plaintiff  for  the  sum 
of  $398.25. 

After  the  entry  of  Judgment,  the  plaintiff 
Issued  his  writ  of  error,  and  has  assigned 
error  in  common  form  upon  the  record,  al- 
leging that  "it  is  manifest  that  the  Judgment 
is  based  upon  the  report  by  the  referee, 
which  report,  on  its  face  and  by  its  terms, 
wherein  an  allowance  is  made  to  the  said 
defendant  below  of  a  credit  for  aU  the  days 
charged  in  the  plaintiff's  declaration,  except 
as  otherwise  stated  in  said  report,  because 
of  a  custom  understood  and  accepted  by  the 
plaintiff  below,  is  in  contravention  of  the 
federal  statute  (Act  Feb.  4,  1887,  c  101,  24 
Stat  379  [U.   S.  Comp.   St.  1901,  p.  3154]), 


entitled  "An  act  to  regulate  comm»ce,"  and 
the  acts  amendatory  thereof,  remove  the 
matters  of  demurrage  charges  from  and  out 
of  the  scope  and  realm  of  custom  and  pri- 
vate agreements." 

To  the  assignment  of  error  thus  made,  the 
defendant  has  demurred:  First  Because  the 
report  Is  no  part  of  the  record,  and  error 
cannot  be  assigned  on  any  statements  there- 
in. Second.  That  the  mlings  of  the  court  in 
giving  Judgment  upon  the  said  report  of  the 
referee  are  not  open  to  exception  on  error. 
Third.  That  no  error  can  be  assigned  upon 
the  rulings  of  the  referee  in  making  allow- 
ances of  credit  as  being  manifest  upon  the 
face,  and  by  the  terms  of  the  said  report  of 
said  referee.  Fourth.  That  the  Judgment 
cannot  be  reviewed  on  the  writ  of  error,  and 
no  error  can  be  assigned.  Fifth.  That  they 
are  frivolous. 

[1]  The  principal  question  thus  brought 
under  review  is  what  constitutes  a  record, 
and  whether  the  report  of  the  referee  is 
part  of  that  record.  In  Clifford  v.  Hudson 
Oyer,  61  N.  J.  Law,  ^3,  39  AQ.  909,  Justice 
Garrison  says:  "The  record  of  a  court  .con- 
tains only  those  things  that  are  essential  to 
the  validity  of  the  proceeding,  such  as  the 
nature  of  the  issue,  the  presence  of  a  Judge, 
and,  in  respect  to  the  Jury,  that  it  was  of 
the  proper  number  of  proper  men,  properly 
qualified  and  returned  by  the  proper  officer 
— a  venire  at  common  law.  From  this  jwint 
down  to  the  return  of  the  verdict  the  rec- 
ord Is  silent  The  occurrences  of  this  inter- 
val appertain  to  the  conduct  of  the  trial  by 
the  court,  and  of  these  the  record  does  not 
si>eak;  they  are  made  to  appear  by  methods 
provided  for  that  purpose  at  common  law 
and  by  statute.  Hence  all  objections  to  the 
array  that  have  not  been  pleaded,  all  in- 
quiry into  the  way  in  which  it  was  select- 
ed, all  exceptions  to  the  panel,  all  challeng- 
es to  individual  Jurors,  all  questions  toudi- 
ing  the  service  of  the  list  as  well  as  all  oth- 
er similar  matters,  form  no  part  of  the  rec- 
ord, and  would  be  no  part  of  it  oven  if  in- 
serted by  the  clerk  from  his  minutes  of  the 
trial.  The  history  of  the  trial  in  these  re- 
spects could,  at  common  law,  be  certified 
only  by  a  bill  of  exceptions,  sealed  by  the 
trial  court  which  is  still  the  rule,  save  as 
the  mode  of  certification  has  been  modified 
by  the  Legislature.  This  rule  of  practice  is 
illustrated  In  the  case  of  Peak  v.  State,  50 
N.  3.  Law,  179  [12  Ati.  701],  and  in  Mos- 
chell  V.  State,  53  N.  J.  Law,  498  [22  AtL 
GO],  where  a  criminal  cause  was  tried  by  a 
struck  Jury." 

In  Hoboken  T.  Laverty,  60  N.  J.  Law,  86, 
37  Atl.  437,  there  were  two  assignments  of 
error,  both  of  which  were  special,  and  point- 
ed to  supposed  errors  of  law  committed  by 
the  referee.  It  was  stated  there  that  be- 
fore the  adoption  of  rule  84,  the  court  would 
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control  the  report  aa  the  verdict  of  a  Jury, 
but  tliat  since  the  rule,  in  the  absence  of  a 
stipulation  to  the  contrary,  the  report  would 
be  treated  as  a  verdict,  and  that  a  report 
could  be  objected  to  only  by  opposition  at  its 
conflrmation,  or  by  motion  to  set  it  aside, 
and  tliat  the  rulings  are  not  open  to  excep- 
tion, nor  subject  to  review,  by  writ  of  error. 
The  coart  adds,  "the  referee's  report  and  the 
evidence  taken  before  him  are  no  part  of 
the  record." 

The  practice  act  (P.  L.  1903,  p.  537)  i  1B6, 
under  which  referoices  are  made,  provides 
that  "the  r^ort  shall  be  final  between  the 
parties  and  Judgmait  may  be  entered  there- 
on." Now  a  Judgment  is  entered  on  a  ver- 
dict, but  the  evidence  before  the  Jury  is  no 
part  of  the  record,  unless  a  bill  of  ezc^>- 
tions  be  asked  for  and  sealed.  So  the  ref- 
eree's report,  having  been  filed.  Judgment  la 
entered  upon  it,  but  what  occurred  before 
the  referee^  or  bow  the  amotmt  was  arrived 
at,  becomes  no  part  of  the  record. 

The  statute  further  provides  that  at  the 
time  of  such  reference  either  party  may  re- 
serve bla  right  to  trial  by  Jury,  and  may 
demand  such  trial;  and  on  such  trial  the 
report  shall  be  prima  fade  evidence  of  the 
facts  therein  found  and  reported,  and  the 
report  may  be  excepted  to,  and  no  other  ex- 
ceptions shall  be  considered  on  the  triaL 

An  entry  of  Judgment  on  a  postea,  con- 
taining a  finding  on  a  report,  cannot  be  op- 
posed, because  the  referee  erred  In  the  legal 
principles  adopted  by  him  in  his  finding. 
Qayton  v.  Levy,  4»  N.  J.  Law,  677,  9  Atl. 
75S;  Ronyon  v.  Hodges,  46  N.  J.  Law,  359; 
Harper  Machine  Co.  v.  Sinclair,  76  N.  X 
Law,  100,  68  AU.  890.  In  GhUdrens'  Home  t. 
Hall,  47  N.  J.  Law,  162,  Justice  Van  Syckel 
made  the  same  ruling.  Nor  is  a  party  thus 
deprived  of  any  substantial  right  to  which 
he  Is  entitled  imder  the  Constitution. 

The  Court  of  Errors,  in  Newark  Pass.  Ry. 
Ob.  v.  Kelly,  57  N.  J.  Law,  055,  670,  82  Atl. 
223,  224,  in  reviewing  the  question  as  to 
whether  a  trial  by  a  circuit  Judge  in  certain 
cases  deprived  the  party  of  his  rights,  said: 
"He  may  therefore  consent  to  a  mode  of 
trial  which  may  deprive  him  of  an  oppor- 
tnnity  to  except,  or  have  a  review  of  such 
exceptions,  otherwise  than  by  rule  to  show 
cause,  which  the  act  of  1893  [P.  L,  1893,  p. 
158]  provides  for."  The  report  and  the  dep- 
ositions and  evidence  taken  before  the  ref- 
eree form  no  part  of  the  record  upon  which 
error  can  be  assigned.  Moreover,  if  the  law 
were  otherwise,  we  would  be  precluded  in 
this  case  from  considering  the  error  assign- 
ed, because  the  r^;)ort  has  not  been  brought 
here,  and  therefore  la  not  before  us. 

[21  It  seems  that  a  demurrer  lies  at  com- 
mon law  to  an  asBlgnment  of  error.  See 
Tldds'  PracUce,  1173,  where  it  Is  said.  "To 
an  assignment  of  errors,  the  defendant  may 


plead  or  demur"  (Corbins'  Court  Rules  [Ed. 
1906]  p.  42;  2  Cyc.  1007,  1000);  but  U  is 
unnecessary  to  determine  whether  this  pro- 
cedure has  been  recognized  in  New  Jersey. 

The  case  may  be  treated  as  a  motion  to 
strike  out  the  assignment  as  frivolous,  and 
tending  only  to  embarrass  and  delay  the 
Judgment  creditor.  Donnelly  v.  State,  26  N. 
J.  Law,  481;  Hoboken  v.  Laverty,  supra; 
Hndunan  t.  Demarest,  32  N.  J.  Law,  528, 
where  the  court,  upon  its  own  motion,  or- 
dered such  an  assi^iment  stricken  out. 

An  order  may  be  entered,  striking  out  the 
assignment  of  error,  with  costs. 


BOYAJIAN  V.  BLACK. 

(Snpreme  Court  of  Rhode  Island.    Nov.  18, 
1911.) 

Fbattdulbnt  Convktances  (§  208*>— Sales  in 
Bbxjc— Vaudiiy  —  Subsequent  CatoiToas. 
Pub.  lAWB  1909,  c.  387,  providing  that  a 
transfer  of  a  stodc  of  merduindise,  not  in  the 
ordinary  couTse  of  trade,  shall  be  void  »» 
against  creditors  of  the  transferror  at  the  tiqie 
of  the  transfer,  unless  the  transferee  receives  a 
■worn  list  of  creditors,  does  not  invalidate  a 
bulk  sale,  except  as  to  creditors  at  the  time  of 
the  tranafer,  and  the  act  does  not  apply  to  one 
becoming  «  creditor  of  the  transferror  at  any 
time  after  a  transfer. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f|  631-633 ;  Dec.  Dig. 
S  208.*] 

Action  by  Andrew  Boyajlan  against  Jamrs 
P.  Black.  Certified  from  the  district  court, 
under  Gen.  Laws  1909,  c.  298,  {  4,  on  agreed 
statement  of  facts.  Judgment  ordered  for 
plaintiff,  and  decision  certified  back  to  the 
district  court. 

James  A.  Williams,  for  plaintiff.  Terence 
M.  O'Reilly,  for  defendant 

BLODGETT,  J.  This  is  an  action  of  re- 
plevin, brought  by  the  plaintiff  against  the 
defendant  in  the  district  court  of  the  Sixth 
Judicial  district,  to  recover  possession  of  cer- 
tain goods  and  chattels  attached  by  the  de- 
fendant aa  a  constable  and  which  are  de- 
scribed in  the  writ  of  replevin.  In  the  dis- 
trict court  certain  questions  of  law  were 
raised,  and  upon  an  agreed  statement  of 
facts  the  cause  is  brought  to  this  court  for 
determination,  under  the  provisions  of  sec- 
tion 4,  c.  298,  Oen.  Lews  1909,  which  is  as 
follows:  "Whenever  a  civil  action,  pending 
in  a  district  court  or  in  the  superior  court, 
is  at  issue  on  its  merits,  and  the  parties  shall 
file  In  the  clerk's  office  an  agreed  statement 
of  the  facta  in  such  action,  the  court  shall 
certify  the  action  to  the  Supreme  Court  to  be 
there  heard  and  determined.  After  having 
decided  the  action  the  Supreme  Court  shall 
send  back  the  papers  therein,  with  Its  de- 
cision certified  thereon,  to  the  court  from 
which  the  action  was  certified,  which  shall 
enter  final  Judgment  upon  the  decision." 

An  examination  of  the  agreed  statement 
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of  facts  discloses  the  following  facts:  The 
plaintiff  in  this  case  purchased  a  cobbler  shop, 
consisting  of  machinery,  tools,  fittings,  and 
stock  usually  used  and  kept  on  hand  tn  a 
cobbler  shop  from  one  Charles  Ballglan,  who 
transferred  the  same  to  this  plaintiff  by  a 
bill  of  sale  warranting  the  title,  except  as 
to  a  machine  mentioned  therein.  The  plain- 
tiff asked  said  Charles  Ballglan,  at  the  time 
of  the  purchase  of  said  shop,  whether  or  not 
he  owed  any  money,  and  Ballglan  said  that 
he  did  not,  except  as  stated  in  the  bill, of 
sale.  The  plaintiff  did  not  demand  or  receive 
a  sworn  statement  from  said  Ballglan,  con- 
taining a  list  of  the  names  and  addresses  of 
Ballglan'B  creditors.  After  the  transfer  Bal- 
lglan left  the  state,  and  a  creditor  of  Ballgl- 
an, Nicholas  O.  Smltti,  had  a  writ  issued 
from  the  district  court  of  the  Sixth  judicial 
district  for  the  attachment  of  the  personal 
property  of  said  Ballglan.  Whereupon,  after 
attachment,  this  writ  of  replevin  was  brought 
against  the  defendant  constable  to  recover 
possession  of  the  property.  ' 

Two  questions  of  law  are  sought  to  be 
raised  by  the  plaintiff  in  his  contention  that 
be  has  the  right  under  his  writ  of  replevin 
to  possession  of  the  property  replevied,  and 
these  questions  are  stated  as  follows:  First, 
the  plaintiff  contends  that  he  received  a  good 
title  to  said  property  by  the  bill  of  sale  from 
Charles  Ballglan,  because  it  was  not  neces- 
sary, under  the  provisions  of  chapter  387  of 
the  Public  Laws,  to  require  of  Charles  Bal- 
lglan a  sworn  statement  of  the  names  of  his 
creditors.  Inasmuch  as  the  said  Ballglan  de- 
clared that  he  had  no  creditors;  and,  sec- 
ond, chapter  387  of  the  Public  Laws  does  not 
contemplate  such  a  business  as  Charles  Bal- 
lglan was  engaged  In,  and  for  that  reason 
the  plaintiff  in  this  case,  being  a  bona  fide 
purchaser  for  value,  received  by  the  bill  of 
sale  from  Ballglan  a  good  title. 

It  Is  evident  that  the  questions  sought  to 
be  determined  cannot  be  raised  or  determin- 
ed upon  this  statement  of  facts.  The  provi- 
sions of  Pub.  Laws,  c.  387,  passed  April  14, 
1909,  are  as  follows:  "Section  1.  The  trans- 
fer of  the  major  part  In  value  or  the  whole 
of  a  stock  of  merchandise  and  fixtures,  or 
merchandise  or  fixtures,  otherwise  than  in 
the  ordinary  course  of  trade  and  in  the  reg- 
ular and  usual  prosecution  of  the  transfer- 
ror's business,  whether  In  one  or  more  par- 
cels or  to  one  or  more  persons,  provided  the 
transfer  is  all  part  of  substantially  one  trans- 
action or  proceeding  or  occurs  substantially 
at  one  time,  shall  be  fraudulent  and  void  as 
against  all  persons  who  are  creditors  of  the 
transferror  at  the  time  of  such  transfer  un- 
less the  transferee  demands  and  receives 
from  the  transferror  a  written  list  of  the 
names  and  addresses  of  the  creditors  of  the 
transferror  and  certified  by  him,  under  oath, 
to  be,  to  the  best  of  his  knowledge  and  be- 
lief, a  full,  accurate,  and  complete  list  of  his 


ALLEN  &  BEED,  Inc.,  t.  RUSSELL. 

(Supreme  Court  of  Rhode  Island.    Nov.  10, 
1911.) 

EXCEPTIOKS,  BlU.  OF  (i  55*)— EJSTABLISHICENT 

OF  Truth — Jurisdiction. 

Where  the  transcript  of  the  testimony  and 
the  bill  of  exceptions  were  not  filed  until  after 
the  time  fixed  therefor,  a  petition  to  establish 
the  truth  of  the  exceptions,  under  Oen.  haws 
1909,  c.  298,  §  21,  will  be  dismissed  on  motion 
of  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  §S  90-93;  Dec.  Dig.  {  55.*] 

Action  by  Allen  &  Reed  against  Ernest 
Russell.  Petition  by  defendant  to  establish 
the  truth  of  his  exceptions,  under  Gen.  Laws 
1900,  c.  298,  i  21.    Dismissed. 

Defendant,  filing  notice  of  his  intention  to 
prosecute  a  bill  of  exceptions,  obtali'cd  an 
extension  of  time  for  the  filing  of  the  tran- 
script of  the  testimony ;  but  such  transcript 
was  not  filed  until  after  the  termination  of 
such  time,  and  his  bill  of  exceptions  was  filed 
thereafter,  and  be  then  petitioned  the  Su- 
preme Court  to  establish  the  truth  of  the 
exceptions. 

James  B.  Llttlefleld,  for  plaintiff.  Peter  J. 
Qulnn,  for  defendant. 

PER  CURIAM.  The  plalntUTs  moUon  to 
dismiss  the  defendant's  petition  to  establish 
the  truth  of  his  exceptions  in  this  court  Is 
granted.  McLean  Co.  v.  Wheelwright,  31  R. 
I.  563,  78  AU.  261. 


creditors;  and  unless  the  transferror  shall, 
at  least  five  days  before  such  transfer,  no- 
tify personally,  or  by  registered  mall,  every 
creditor  whose  name  and  address  are  stated 
In  said  list  of  the  proposed  transfer." 

It  will  be  observed  that  the  statute  de- 
clares the  transfers  aforesaid  to  be  "fraud- 
ulent and  void  as  against  all  persons  who  are 
creditors  of  the  transferror  at  the  time  of 
the  transfer,  unless,"  etc.  It  does  not  appear 
by  the  agreed  statement  of  facts  that  Smltb, 
the  attaching  creditor,  was  a  creditor  at  the 
time  of  the  transfer;  the  only  allegation  be- 
ing that  he  brought  his  suit  against  Ballglan 
shortly  thereafter.  But  if  Smith  became  the 
creditor  of  Ballglan,  even  one  day  after  the 
transfer,  the  act  does  not  apply.  Inasmuch 
as  it  does  not  appear  that  Smith  was  a  cred-  i 
itor  when  the  bill  of  sale  was  given,  on  the 
case  as  submitted,  it  follows  that  the  sale  to  ! 
Boyajian  was  a  valid  sale,  and  that  the  de-  i 
clslon  of  this  conrt  must  be  in  favor  of  the 
plaintiff  for  possession,  10  cents  damages, 
and  costs. 

The  papers  In  the  cause,  with  the  decision 
of  this  conrt  certified  thereon  as  aforesaid, 
will  be  sent  back  to  the  district  court  of  the 
Sixth  judicial  district,  and  said  court  is  di- 
rected to  enter  final  judgment  in  accordance 
therewith. 
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CARPBNTER  et  aL  v.  JOHN  M.  MILLER  & 
SON. 

(Sapreme  Court  of  Pennsylvania.     July  9, 
1911.) 

ExPLOBivxs  (I  T*) — DEPOsruMG  Refuse  ir 
DuMPiwo  GsonRD  —  Injury  to  Child  — 
Pboximate  Cause. 
'  A   wholesale   dealer  in   fireworks   pnt   the 

refose  of  his  business  into  barrels  and  deposited 
it  on  a  damping  ground,  paying  the  lessee  of 
Oie  groond  for  the  privilege;  tne  refuse  then 
becominiE  the  proper^  of  the  lessee.  Held  that, 
where  a  12  year  old  boy  went  on  the  dumping 
(round  and  picked  ont  a  piece  of  fireworks,  and 
later  in  the  day  lit  it  at  his  home  and  was  in- 
jured, the  dealer  was  not  liable;  his  acta  not 
being  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Ezploslvee, 
Cent  Dis.  i  8 :  Dec.  Dig.  S  7.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Andrew  Carpenter  and  Charles 
F.  Carpenter,  by  his  father,  Andrew  Car- 
pater,  against  John  M.  Miller,  trading  as 
John  M.  Miller  A  Son.  Verdict  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Argned  before  BROWN,  MESTRBZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

John  Weaver,  for  appdlants.  Morton  Z. 
Paul,  for  appdlee. 

BROWN,  J.  The  material  facts  In  this 
controversy  are  not  in  dispute.  The  appel- 
lee was  a  wholesale  dealer  In  confections, 
and,  in  connection  with  that  business,  dealt 
in  fireworks.  The  refuse  which  accumulated 
at  his  place  of  business  was  put  into  barrels, 
and  taken  to  and  deposited  on  a  dumping 
ground  leased  by  a  man  named  Ludlow,  who 
charged  for  the  privilege  of  depositing  it 
Dpon  his  lot  Children  in  the  neighborhood 
of  the  lot  used  it  as  a  playground,  against 
the  protest  of  the  lessee,  who  testified  that, 
notwithstanding  all  he  had  done  to  keep 
them  off,  they  were  continually  upon  it  On 
July  24,  1902,  an  employe  of  the  appellee 
took  a  wagon  load  of  refuse  from  his  store 
to  this  dumping  ground,  and  deposited  it 
there,  after  paying  the  usual  price  for  doing 
so.  Charles  F.  Carpenter,  the  Injured  ap- 
pellant— then  12  years  of  age — and  two  com- 
panions picked  out  of  this  deposit  candy  and 
fireworks.  Young  Carpenter  took  from  it 
a  piece  of  fireworks  known  as  a  "flowerpot." 
He  carried  this  to  his  home  some  distance 
away,  and  later  In  the  day,  after  he  had  eat- 
en his  supper  and  it  had  become  dark,  accom- 
panied by  a  youngor  brother,  took  it  to  a  stone 
Wall  and  lighted  It  An  explosion  followed, 
which  resulted  in  the  injuries  for  which 
compensation  is  sought  in  this  action.  A 
rerdlct  was  directed  for  the  defendant,  and 
from  the  judgment  upon  it  there  followed 
this  appeal. 

The  dumping  by  the  appellee  of  refuse  con- 
taining fireworks  on  a  lot  where  boys  gath- 
ered to  play  is  the  negligence  of  which  the 


appellant  complains.  Whether  his  doing  so 
was  negligence  Is  a  question  upon  which  we 
need  not  pass,  as  It  clearly  appeared  that 
the  direct,  proximate  cause  of  the  Injuries 
sustained  was  something  else,  tinder  the 
uncontradicted  testimony,  the  refuse,  as  soon 
as  deposited  upon  the  ground,  became  the 
property  of  Ludlow.  In  addition  to  receiv- 
ing a  stipulated  sum  for  the  privilege  of  de- 
positing it,  whatever  was  in  it  became  his 
property  as  soon  as  it  was  deposited  on  the 
lot  Counsel  for  the  appellee  contends,  and 
with  reason,  that,  after  the  refuse  was  thus 
sold  to  Ludlow,  he  alone  was  responsible  for 
what  was  done  with  It  But  on  this  we  need ' 
not  dwell.  In  dumping  the  refuse  on  the 
lot,  no  Injury  was  done  to  the  boy.  After  it 
had  been  dumped  on  the  lot,  nothing  in  it  In- 
jured him  there,  and  nothing  in  it  would 
have  Injured  him  elsewhere,  tf  he  had  left 
it  alone.  Instead  of  doing  so,  he  and  bis 
companions  dug  out  of  It  candy  and  flre- 
worlis;  but  In  digging  these  out  no  injury 
was  done  to  any  one  of  them.  Nothing  done 
or  left  undone  by  the  appellee  caused  injury 
to  the  boy  on  the  lot  where  the  alleged  &%-  - 
ligent  act  was  committed.  After  taking  out 
the  flowerpot  he  carried  it  to  his  home*  with- 
out informing  his  parents  that  he  had  It, 
and,  without  their  knowledge,  later  in  the 
day  took  it  to  a  stone  wall  for  the  purpose 
of  lighting  or  setting  it  off.  This  he  did,  and 
the  very  serious  consequences  complained  of 
followed  from  his  act 

There  was  nothing  unlawful  or  unusual  In 
appellee's  dumping  refuse  upon  the  public 
dumping  ground.  He  did  what  Is  and  has 
been  constantly  done  In  all  thicldy  settled 
communities.  In  all  rubbish  heaps  on  dump- 
ing grounds  there  are  to  be  found  rusty  iron, 
broken  knives,  bottles,  and  glass,  and  in- 
numerable other  useless  articles,  always  like- 
ly to  cause  injury  to  boys  who  may  dig  them 
out  and  handle  them ;  but  it  has  never  yet 
been  held  that  one  who  thus  does  what  Is 
usual  and  customary  is  guilty  of  any  neg- 
ligence. Though  there  were  unexploded  fire- 
works in  the  refuse  deposited  by  the  appel- 
lee, they  could  have  caused  no  Injury  unless 
fire  was  applied  to  them,  while  all  the  other 
articles  enumerated  might  have  caused  in- 
jury without  any  Intervening  agency.  The 
appellant  and  bis  companion  might  have 
handled  the  flowerpot  on  the  premises  with- 
out the  slightest  danger  of  any  injury  to- 
them  unless  they  lighted  it  The  Injury  tO' 
young  Carpenter  was  not  the  immedlnte  con- 
sequence Of  the  deposit  of  the  refuse  on  the 
dumping  ground,  but  resulted  from  his  in- 
dependent, intervening  act  In  taking  the 
flowerpot  from  his  home,  to  which  place  he 
had  safely  carried  it,  and  setting  fire  to  It 
sometime  afterwards.  His  injury  could  not 
reasonably  have  been  contemplated  as  the 
result  of  the  appellee's  act  In  placing  the 
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rubbish  on  the  lot  Tbe  boy's  own  act  was 
the  direct,  proximate  cause  of  bis  injuries. 
Marsh  T.  GUes,  2U  Pa.  17,  60  Atl.  315. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  aArmed. 


McMANAMON  v.  HANOVER  TP. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  Highways  d  213*)— Use  fob  Tbavei/— Ac- 
tion FOB  Death— Question  fob  Jubt. 

Evidence  in  an  action  against  a  township 
for  the  death  of  plaintiCTi  husband  by  a  fall 
over  an  unguarded  vertical  cut  on  the  main 
street  of  the  township  held  to  present  a  ques- 
tion for  the  Jury  as  to  the  negligence  of  the 
township,  though  no  one  saw  decedent  fall,  and 
the  manner  of  the  accident  could  only  be  de- 
termined by  inferences  from  the  Iinown  facta. 

[Ed.  Not«.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  213.*] 

2.  HiOHWATS  (S  213*)— TTsK  fob  TbaveI/— Ac- 
tion fob  Death — Question  fob  Jubt. 

Though  one  nses  a  highway  wliich  is  open 
tor  public  travel  knowing  that  there  is  a  safer 
route,  the  trial  court  cannot  say  as  a  matter  of 
law  that  he  is  guilty  of  contributory  negligence, 
vnleH  the  danger  of  the  route  he  chose  is  so 
great  and  apparent  that  an  ordinarily  prudent 
person  would  avoid  it,  and,  if  the  alternative 
route  has  dangers  of  its  own  and  the  dangers  of 
the  route  talcen  are  not  so  obvious  as  to  deter 
the  general  public  and  ordinarily  prudent  people 
from  using  it.  the  question  of  contributory  neg- 
ligence Is  for  the  Jury.    , 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  fS  535-637;    Dec  Dig.  f  213.*] 

3.  Neougenck  (I  122*)  —  Actions  —  BuBDEN 

OF    PBOOF— CONTBIBUTOBT    NSGLIOENCE. 

In  an  action  for  negligence,  the  plaintiff  is 
not  required  to  prove  that  he  was  free  from 
any  negligence  contributing  to  the  result,  but 
the  burden  of  proof  on  that  question  is  on  de- 
fendant, unless  plaintiff  adduces  testimony  dis- 
closing contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  II  221-223,  229-234;  Dec.  Dig.  | 
122.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
seme  County. 

Action  by  Mary  McManamon  against  the 
Township  of  Hanover.  From  a  Judgment 
on  a  directed  verdict  for  defendant  plaintiff 
appeals.  Reversed,  with  venire  facias  de 
novo. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

Thomas  F.  Farrell  and  S.  J.  Strauss,  for 
appellant  Abram  Salsburg  and  Peter  J.  Mc- 
Oormlck,  for  appellee. 

MOSCHZISEER,  3.  On  February  1,  1908, 
at  about  9:30  o'clock  In  the  evening,  Patricic 
McManamon  was  billed.  His  widow  brought 
an  action  on  behalf  of  herself  and  the  children 
of  the  deceased  to  recover  damages  for  the 
loss  of  his  life,  claiming  that  his  death  was 
due  to  the  negligence  of  the  defendant  town- 
ship.   The  court  below  gave  binding  instruc- 


tions for  defendant,  Jndgmoit  was  entered 
accordingly,  and  the  plaintiff  has  appealed. 
The  sole  question  is:  Was  there  sufficient 
evidence  to  Justify  the  submission  to  the  Jury 
of  the  issues  as  to  the  negligence  of  the  de- 
fendant and  the  contributory  negligence  of 
the  decedent? 

[1]  Had  the  evidence  been  submitted  and 
had  the  Jury  taken  a  view  favorable  to  the 
plaintiff,  drawing  the  inferences  contended 
for  by  her,  they  might  have  reached  the  fol- 
lowing conclusions:  That  the  decedent  was 
killed  by  falling  over  an  unguarded  vertical 
cut  on  the  main  street  of  the  defendant 
township;  that  this  cut  had  existed  in  its 
unguarded  state  for  some  years;  that  It  was 
about  12  feet  in  height  at  the  point  where 
the  decedent  fell;  that  on  the  top  of  the 
cut  there  was  a  footpath  about  200  feet  in 
length  running  up  from  and  back  to  the  level 
portions  of  the  street;  that  this  path  had 
been  open  to  the  public  and  used  as  a  way 
for  travel  or  sidewalk  by  the  residents  of 
the  community  for  a  long  period  of  years, 
even  prior  to  tiie  date  of  the  cut;  that  at  the 
point  of  the  accident  the  path  was  about  6 
feet  In  width  from  the  fence  line  to  the  edge 
of  the  cut;  that  the  street  in  question  was 
plotted  of  a  width  of  50  feet  and  actually 
measured  from  fence  Une  to  fence  line  49 
feet  the  roadway  between  the  curbs  being 
33  feet,  and  the  curb  being  set  "right  up 
against  the  bank"  of  the  cut;  that  the  de- 
cedent had  lived  with  bis  family  for  about 
three  years  in  a  house  on  the  top  of  the 
cut  and  bad  been  in  the  habit  of  using  the 
patiiway  to  and  from  his  home;  that  the 
only  other  way  to  the  home  of  the  decedent 
was  by  a  roundabout  course  of  nearly  twice 
the  distance,  used  by  wagons  with  heavy 
loads,  much  of  it  over  unpaved,  unopened  and 
unligbted  streets  and  alleys,  which  conrse 
for  these  reasons  was  l)eset  by  its  own  dan- 
gers, and  was  not  the  one  customarily  used 
by  pedestrians  for  the  purpose  of  reaching 
the  houses  on  the  cut;  that  on  the  night 
in  question  the  decedent  left  his  home  at 
about  a  quarter  of  9  o'clock;  that  be  was 
seen  by  a  friend  returning  to  his  home  by 
way  of  the  path  over  tlie  embankmoit  a  half 
hour  afterwards,  and,  he  was  found  dead  at 
the  foot  of  the  embankment  10  or  15  minutes 
after  that;  that  the  position  and  condition 
of  his  body  plainly  indicated  that  lie  had 
broken  his  neck  by  falling  over  the  embank- 
ment into  the  cut;  that  upon  the  night  of 
the  accident  there  was  snow  and  ice  npon 
the  ground  in  the  vicinity;  and  tliat  there 
was  no  evidence  to  show  tliat  the  decedoit 
was  in  other  than  a  sober  condition.  No  one 
saw  the  decedent  fall ;  and  how  the  accident 
happened  can  be  determined  only  by  infer- 
ences to  be  drawn  from  the  known  factai 
As  before  stated,  the  Jury  might  have  found 
the  'facts  as  we  have  outlined  them,  and 
hence  it  could  not  be  said  as  a  matter  of  law 
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tbat  tbe  defendant  township  was  mot  guilty 
of  negligence  In  falUng  to  gnard  this  verti- 
cal cut  on  a  populated  main  street 

[XI  The  remaining  question  is,  Under  the 
clrcumstanceB,  could  It  be  ruled  as  a  matter 
of  law  that  the  decedent  was  guilty  of  con- 
tributory negligence  in  using  this  unguard- 
ed path  along  tbe  edge  of  tbe  cut?  The  path 
was  the  usual  way  for  the  people  in  the  com- 
munity to  reach  the  houses  on  the  embank- 
moit,  and  the  mere  fact  that  there  was  an- 
other way,  or  that  the  way  chosen  had  points 
of  danger  which  must  have  been  known  to 
the  decedent,  would  not  be  enough  neces- 
sarily to  conrlct  Iiim  of  contributory  negli- 
gence. "A  pedestrian  in  a  city  on  a  dark 
night  well  acquainted  with  the  unsafe  con- 
dition of  the  sidewalk  is  not  guilty  of  con- 
tributory negUgence  in  taking  it  as  the  di- 
rect way  to  his  home,  instead  of  some  other 
way  also  unsafe,  if  he  acted  with  that  care 
with  which  a  prudent  man  should  act;  and 
this  is  a  qnestlon  of  fact  for  the  jury."  6 
Thompson  on  Negligence  (2d  Ed.)  734,  {  6273. 
In  Altoona  t.  Lotz,  U4  Pa.  238,  7  Atl.  240, 
flO  Am.  Bep.  346,  the  defects  In  the  sidewalk 
were  well  known  to  the  plaintiff  at  the  time 
he  was  injured,  and  the  defense  was  that 
he  had  failed  to  show  a  case  clear  of  con- 
tributory negligence;  it  being  suggested 
there,  as  it  Is  in  the  present  case,  "that  the 
plaintUf  could  have  conveniently  found  a 
safer  way"  to  reach  his  home.  We  held  the 
defense  insufDcient,  and  afSnned  a  judgment 
for  tlie  plaintiff.  In  Musselman  v.  Hatfield 
Borough,  202  Fa.  489,  52  Atl.  16,  reversing  a 
Judgment  of  nonsuit,  we  said:  "She  [the 
plaintiff]  knew  of  the  break  on  each  side  of 
the  board  walk,  and  was  watching  for  it, 
but,  the  night  being  dark,  she  did  not  see  it, 
and  consequently  stepped  outside  the  board 
walk  and  fell.  There  was  one  other  way 
by  which  she  could  have  reached  her  home. 
•  •  •  Defendant  averred  contributory 
negligence  on  the  part  of  the  plaintiff  in 
diooslng  for  her  way  home  a  pavement 
which  she  knew  was  unsafe.  *  *  *  It  is 
often  dlfBcult  to  apply  the  law  to  the  vary- 
ing facts  of  the  different  cases  and  say 
which  case  is  for  the  court  and  which  for 
the  Jury,  but  here  tbe  risk  was  relative. 
Whether  she  should  In  the  exercise  of  care 
have  walked  in  the  middle  of  tbe  street,  or 
have  gone  by  the  turnpike,  or  have  walked 
on  Market  street  pavement,  •  •  *  de- 
pended on  a  comparison  of  risks."  In  Steck 
V.  Allegheny,  213  Pa.  573,  62  Atl.  1115,  we 
said:  "A  person  who  uses  a  street  or  high- 
way that  is  thrown  open  for  public  travel, 
knowing  at  the  time  that  there  is  a  safer 
route  which  be  may  take  to  reach  his  des- 
tination, •  •  *  is  not  necessarily  guilty 
of  negligence  because  he  does  not  take  the 
safer  route.  It  is  only  when  the  danger  is 
so  great  and  apparent  that  an  ordinarily 
prudent  person  would  regard  it  as  danger- 
ous, and  therefore  avoid  it.  that  a  trial  court 
can  say  as  matter  of  law  that  the  person 


using  the  more  dangerous  route  is  guilty  of 
contributory  negligence.  If  the  alternative 
route  has  dangers  of  Its  own,  *  •  •  and 
the  dangers  of  tbe  route  actually  taken  are 
not  so  great  and  obvious  as  to  deter  the  gen- 
eral public  and  ordinarily  prudent  and  care- 
ful people  from  using  it,  the  question  of  the 
contributory  negligence  of  a  person  injured 
In  using  it  Is  a  question  for  the  Jury."  It 
is  only  where  the  facts  plainly  show  that 
the  injured  person  had  a  choice  of  two  ways, 
one  of  which  was  safe  and  the  other  of 
which  was  subject  to  risks  and  dangers,  and 
that  he  voluntarily  chose  the  latter,  that  it 
can  be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  n^ligence.  Such  were 
tbe  cases  of  Hill  v.  Tionesta  Tp.,  146  Pa.  11» 
23  Atl.  204,  and  Purcell  v.  Rlebe,  227  Pa. 
503,  76  Atl.  212,  depended  upon  by  the  de- 
fendant 

[3]  It  is  necessary  for  one  to  observe  all 
the  precautions  required  of  an  ordinarily 
prudent  person  before  he  can  hold  another 
for  an  act  of  alleged  negligence,  but  posi- 
tive evidence  that  he  observed  such  precau- 
tions is  not  required.  Lehigh  Valley  R.  R. 
Co.  V.  Hall,  61  Pa.  361.  "Generally,  the 
direction  is  that  the  Jury  is  to  Judge  from 
the  surrounding  circumstances  whether  the 
plaintiff  exercised  the  caution  which  ought  to 
mark  the  conduct  of  a  prudoit  person." 
Beatty  v.  Gllmore,  16  Pa.  463,  66  Am.  Dec. 
514.  "As  the  love  of  life  and  the  instinct  of 
preservation  are  the  highest  motives  for 
care  in  any  reasoning  being,  they  wUl  stand 
for  proof  of  care  until  the  contrary  appears." 
Cleveland  &  Pittsburg  R.  R.  Co.  t.  Rowan, 
66  Pa.  893.  "It  was  never  intended  •  •  • 
that  the  plaintiff  •  •  •  must  •  •  • 
prove  negatively  that  he  himself  was  not 
guilty  of  any  negligence  which  contributed 
to  the  result"  Bradwell  v.  Pittsburg,  etc., 
Ry.  Co.,  189  Pa.  404,  20  Atl.  1046.  "That 
burden  is  cm  the  defendant  unless  the  evi- 
dence adduced  by  her  (the  plaintUT)  disclos- 
es contributory  negligence."  Coolbroth  v. 
Penna.  R.  R.  Co.,  209  Pa.  483,  68  AU.  808. 
"From  the  fact  that  a  person,  injured  upon 
a  defective  highway,  was  so  well  acquainted 
with  its  condition  that  he  might  be  able  to 
pass  over  it  safely  by  the  use  of  ordinary 
precaution,  it  does  not  necessarily  follow 
as  a  matter  of  law  that  he  was  conclusively 
guilty  of  contributory  negligence.  The  cir- 
cumstances of  the  case  may  make  this  a 
question  for  the  Jury."  Forker  v.  Sandy 
Lake  Borough,  130  Pa.  123,  18  AU.  609. 

We  find  two  Pennsylvania  cases  in  which 
death  resulted  from  an  unseen  fall  and  a 
recovery  was  allowed.  First  Allen  v.  Wil- 
lard,  67  Pa.  374,  where  we  said:  "That  he 
fell  Into  the  pit  •  •  •  thereby  breaking 
his  neck,  and  that  the  excavation  was  un- 
guarded at  the  place  where  he  fell,  •  •  • 
is  without  contradiction  or  doubt  But  it  is 
argued  that  his  fall  is  not  accounted  for, 
and  that  the  fact  that  his  death  was  caused 
solely  by  the  negligence  of  the  defendant  is 
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not  estabUsbed  by  suiflclent  evidence.  *  *  * 
Now  all  of  tbese  facts  certainly  tend  to  prove 
tbat  Willard  lost  hla  life  by  falling  acci- 
dentally into  this  open,  unprotected  pit 
*  •  •  The  natural  instinct  which  leads 
men  in  their  normal  senses  to  avoid  injury 
and  preserve  life  is  an  element  of  evidence. 
In  all  questions  touching  the  conduct  of 
men,  motives,  feeling,  and  natural  instincts 
are  allowed  to  have  their  welgbt,  and  to  con- 
stitute evidence  for  the  consideration  of 
courts  and  Juries.  Adding  these  to  the  cir- 
cumstances of  tliis  case,  we  cannot  say  tbat 
the  evidence  was  insufficient  to  go  to  the 
Jury."  Next,  in  Scranton  v.  Dean,  2  Wkly. 
Notes  Cas.  467,  "the  body  of  Dean  was  found 
below  a  bridge  along  the  side  of  which  there 
was  no  fence;  there  being  no  evidence  of 
the  manner  or  circumstances  of  his  death. 
Held,  tbat  the  presumption  of  law  is,  in 
the  absence  of  proof  to  the  contrary,  that 
the  deceased  exercised  ordinary  care."  We 
there  said:  "The  strain  of  the  case  *  *  * 
fell  upon  the  manner  of  the  accident,  leav- 
ing the  question  one  of  probability  whether 
Dean  fell  over  the  wall  or  abutment  by  acci- 
dent, and  whether  he  contributed  to  the  fall 
by  any  negligence  of  bis  own.  These  were 
questions  to  be  decided  by  the  jury  from 
the  circumstances  attending  the  place  where 
the  body  was  found,  its  ix>sltlon  and  condi- 
tion, and  from  the  character,  habits,  and 
general  conduct  of  the  man  himself.  •  •  • 
It  is  for  them  to  weigh  the  probabilities  of 
an  accldoital  fall  as  Dean  went  borne,  the 
darkness  of  the  night,  his  knowledge  of  the 
way,  the  effect  of  a  blunder,  or  a  misconcep- 
tion of  his  position  as  he  was  entering  upon 
the  abutment,  the  probable  condition  of  his 
senses,  his  instinct  of  self-preservation,  and 
all  the  circumstances  attending  the  place 
where  he  was  found."  Also  see  Ferry  v. 
Phila.  R.  T.  Co.,  81  Atl.  426,  decided  at  this 
term,  and  authorities  there  cited. 

We  conclude  that  there  was  enough  in  the 
evidence  produced  to  Justify  the  submission 
of  the  Issues  to  the  Jury,  and  that  error 
was  committed  in  giving  binding  instruc- 
tions for  the  defendant. 

The  assignments  are  sustained,  and  the 
Judgment  is  reversed,  with  a  venire  facias 
de  novo. 


ASHLEY  BOROUGH  v.  LEHIGH  & 
WILKES-BARRE  COAL  CO. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  iNDEMwrrT  (§  13*)— Implied  Contracts— 
LiABiLriY  fob  Tobts  —  Indemnitt  fbox 
Person  Pbimarilt  Liable. 

Where  a  sidewalk  had  been  In  a  very  dan- 
gerous condition  for  several  years  prior  to  an 
accident  for  which  a  jadgment  was  rendered 
against  the  borough,  and  the  abutting  owner 
had  been  notified  by  the  borough  to  repair,  and 
had  failed  to  do  so,  the  borough  can  recover  of 
the  owner  the  amount  of  the  Judgment,  though 


the  premises  were  leased  at  the  time  of  the  «o- 
cident,  and  at  the  beginning  of  the  lease  the 
sidewalk  was  in  good  condition. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  i{  29-35;    Dec.  Dig.  i  13.*] 

2.  INDKKMITT  (§  13*)- Implied  Contracts- 
Liability  FOB  Tobts  —  Indskmitt  fbom 
Pebson  Pbimabilt  Liablk. 

That  a  borough  had  not  as  preaciibed  by 
an  ordinance,  repaired  a  sidewalk  at  -the  ex- 
pense of  the  abutting  owner  after  the  latter  had 
been  notified  to  repair,  but  had  failed  to  do 
so,  will  not  defeat  the  borough's  right  to  recov- 
er from  the  owner  the  amount  of  a  judgment  it 
is  compelled  to  pay  to  one  injured  by  rea«on  of 
the  defective  sidewalk. 

[£}d.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {{  29-35;    Dec.  Dig.  {  13.*] 

8.  Limitation  of  Actions  ({  S6*>— Accbt7ai, 
OF  Cause  or  Action— Action  fob  Irdkm- 

KITT. 

Limitations  do  not  begin  to  run  against  a 
borough's  ri^ht  to  recover  of  an  abutting  owner 
damages  which  the  borough  has  been  compelled 
to  pay  for  injuries  from  a  defective  sidewalk 
from  the  date  of  the  accident  but  only  from  tlie 
date  of  the  judgment  or  payment  thereof. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.   H  307-311;    Dec.   I>i<.   i 

Appeal  from  Court  of  Common  Pleas,  Ijq- 
seme  County. 

Action  by  Ashley  Borough  against  the  Ije- 
high  &  Wllkes-Barre  Coal  Company.  From 
a  Judgment  on  a  verdict  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

On  motion  for  defendant  n.  o.  v.,  Fuller,  J^ 
filed  the  following  opinion: 

"This  action  of  trespass  was  brought  Au- 
gust 24,  1907,  by  the  borough  of  Ashley  to 
recover  the  amount  of  a  certain  Judgment 
and  expenses  connected  therewith,  wbicb 
Judgment  had  been  recovered  and  collected 
from  it  on  May  23,  1906,  for  damages  sus- 
tained by  one  Anthony  Ginley  and  wife,  on 
August  2,  1902,  from  a  defective  sidewalk  in 
front  of  the  defendant's  property  situate  in 
that  borongb. 

"By  the  present  motion  for  Judgment  non 
obstante  veredicto,  as  upon  the  trial,  defend- 
ant urges  these  points,  viz.:  (1)  That  tbe  oc- 
cupancy of  its  lessee  exempted  It  from  lia- 
bility; (2)  that  tbe  action  is  defeated  by  con- 
tributory negligence  of  the  borough,  in  fail- 
ing to  exercise  its  municipal  power  and  duty 
to  make  repair  at  cost  of  defendant;  (3) 
that  tbe  action  is  barred  by  limitation,  not 
having  been  begun  until  August  24,  1907. 
although  the  accident  occurred  August  2, 
1902. 

[1}  "1.  Did  the  occuirancy  of  its  leasee  ex- 
empt the  defendant  from  liability? 

"The  uncontradicted  evidence  bearing  up- 
on this  point  showed  tbat  the  property  was 
leased  to  one  Dnbol  in  1S91,  and  continued 
to  be  in  his  occupancy  as  lessee  from  tbat 
time  until  after  the  accident  tbe  lease  prob- 
ably being  from  year  to  year,  altbou^  this 
does  not  appear;  tbat  the  sidewalk,  at  the 
time  of  tbe  lease  in  1891,  was  in  good  condi- 
tion, but  that  nothing  was  done  to  it  after- 
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ward;  that  the  lessee  was  liable  for  re- 
pairs; that  an  ordinance  of  thejborough,  en- 
acted in  1890,  expressly  Imposed  upon  own- 
ers of  property  the  duty  of  repairing  side- 
walks, or  on  default  the  borough  would  do 
so,  charging  expense  and  penalty;  that  on 
June  6,  1902,  the  defendant,  under  resolution 
of  the  borough  council,  was  notified  to  re- 
pair the  bad  condition  of  the  sidewalk  In 
qaesUon,  but  failed  to  do  so  until  after  the 
acddent,  when  it  remoTed  the  boards  compos- 
big  the  walk  altogether. 

"As  the  foundation  for  discussion  on  the 
mbjeet  we  will  quote  from  Ldndstrom  v. 
PenssylTanla  Company  for  Ina.  on  Lives  8c 
Granting  Annnltlea,  212  Fa.  881,  61  AU.  940, 
followed  in  Chronst  y.  Bldg.  A  Loan  Ass'n, 
214  Pa.  179,  63  AtL  695,  which  defines  the 
goremlng  general  principles,  viz.:  The  plain- 
tiff was  injnred  by  stepping  into  a  hole  In 
the  pavement  in  front  of  property  owned  but 
not  occupied  by  the  defendant  At  the  time 
of  the  accident,  the  premises  were  in  the 
occupancy  of  a  tenant  under  a  lease  from  it. 
There  was  no  evidence  that  the  defect  In 
the  sidewalk  had  existed  for  any  length  of 
time.  No  one  testified  to  having  seen  it 
before  the  day  the  plaintUT  was  injured.  The 
hole  was  apparently  due  to  the  removal  of 
a  single  brick.  The  case  as  presented  is  not 
one  of  a  landlord  who  leases  bis  property 
with  a  defect  existing  in  the  pavement  at  the 
time  of  the  execution  of  the  lease,  nor  is  it 
one  in  which,  during  the  term  the  pavement 
becomes  out  of  repair,  and  though  notified 
of  its  condition,  the  landlord  neglects  to  re- 
pair It,  in  disregard  of  his  covenant  tn  the 
lease  to  do  so.  The  action  Is  against  a 
landlord  which  bad  neither  actual  nor  con- 
structive notice  of  the  defect  In  the  pave- 
ment in  front  of  the  premlEes  in  the  occu- 
pancy of  Its  tenant  A  municipality,  though 
having  the  exclusive  control  of  public  streets, 
to  not  liable  for  injury  resulting  from  an  ob- 
struction or  defect  in  them,  unless  it  has  had 
actual  or  constructive  notice  of  the  existence 
of  the  danger.  •  •  *  An  owner  of  prop- 
erty, not  occupied  by  him,  but  in  the  exclu- 
sive possession  of  a  tenant  under  a  lease 
from  bliu,  ought  not  to  be  and  Is  not  held 
to  stricter  accountability.  The  general  rule 
Is  that  when  premises  are  in  good  repair  at 
the  time  they  are  let  and  the  landlord  is 
not  bound  by  the  lease  to  keep  them  in  repair, 
the  tenant  in  possession,  and  not  the  land- 
lord, la  liable  for  an  injury  resulting  from 
failure  to  repair  the  pavement  in  front  of 
the  premises.  •  •  •  A  tenant  in  posses- 
sion may  reasonably  be  held,  from  his  going 
In  and  ont  of  the  premises,  to  have  notice 
of  an  obstruction  in  the  pavement  in  front 
of  them  as  soon  as  it  exists;  but  not  so  with 
the  landlord,  who  may  not  even  live  in  the 
same  town  or  city,  or,  if  living  in  it  far 
away  from  the  property  occupied  by  his  ten- 
ant From  all  that  appears  in  the  presoit 
case,  the  brick  may  have  been  removed  so 
shortly  before  the  accident  that  even  the 
tenant  may  not  have  noticed  the  hole,  and 


therefore  was  not  negligent  in  not  filling  it 
up.  The  gist  of  plalntlfTs  case  is  the  al- 
leged negligence  of  the  defendant,  and  she 
can  establish  this,  if  at  all,  only  by  showing 
that  it  had  not  filled  up  the  hole  -after  no- 
tice of  Its  existence.  No  such  negligence 
appears,  and,  unless  an  owner  of  property 
ont  of  possession  of  it,  and  while  it  is  ac- 
tually occupied  by  a  tenant  under  a  lease 
from  him,  is  bound  to  keep  constant  watch 
over  the  pavement  in  front  of  it  and  the  in- 
stant the  same  becomes  out  of  repair  to  re- 
pair it  the  plaintiff  cannot  recover.  No  such 
harsh  and  unreasonable  rule  can  be  applied 
to  this  landlord,  for  no  such  rule  exists.' 

"And  again  (from  Chroust  t.  Association, 
214  Pa.  179,  63  AQ.  S95):  'Even  if  the  ob- 
struction was  one  which  an  owner  in  any 
event  was  bound  to  remove,  an  owner  out 
of  possession  of  premises  which  are  In  the 
actual  occupation  of  a  tenant  cannot  be  held 
liable  without  proof  of  an  obligation  to  re- 
pair, and  notice  of  the  necessity  of  doing  so.' 

Thus  it  appears  that  obligation  and  no- 
tice must  concur,  in  order  to  hold  the  land- 
lord. 

"The  obligation  may  spring  from  private 
contract  or  from  public  duty. 

"For  defects  which  arise  during  the  lease, 
the  lessor  may  be  liable,  either  by  private 
agreement  with  his  lessee  or  by  public  re- 
quirement, provided  in  each  case  he  have  no- 
tice, actual  or  constructive,  of  the  defects. 
The  public  duty  of  the  lessor  Is  not  divested 
by  making  the  lease,  but  only  qualified  In  re- 
spect to  the  notice,  which,  on  account  of  his 
nonoccupancy,  he  should  in  all  fairness  re- 
ceive. 

"In  the  present  case,  these  features  ap- 
pear, viz. :  (a)  An  ordinance  of  the  borough 
expressly  imposed  upon  the  defendant,  as 
owner,  the  duty  of  making  repairs,  (b)  The 
culpable  condition  of  the  sidewalk  consisted 
of  more  than  a  particular  Isolated  defect 
and  amounted  In  fact  to  a  general  state  of 
decay,  which  gave  Its  own  constructive  no- 
tice, (c)  The  borough  gave  to  the  defendant 
express  notice  of  the  condition,  with  direc- 
tion to  repair,  eight  weeks  before  the  acci- 
dent (d)  The  defendant  disregarded  the  no- 
tice. 

"In  oar  opinion,  it  Is  a  case  in  which  ob- 
ligation and  notice  concur  to  hold  the  de- 
fendant liable,  notwithstanding  the  lease,  if 
the  other  questions  involved  do  not  prevent 
such  a  conclusion. 

[2]  "2.  Is  the  action  defeated  by  contrib- 
utory negligence  of  the  borough? 

"  'The  principle  underlying  the  right  to  be 
reimbursed  for  damages  paid  by  a  munici- 
pality In  cases  of  accident  is  that  the  owner 
or  occupier  of  the  property  as  the  case  may 
be  is  primarily  liable  to  the  person  injured.' 
New  CasUe  v.  Kurtz,  210  Pa.  183,  59  AU.  989, 
69  L.  R.  A.  488,  105  Am.  St  Rep.  798. 

"  'The  rule  that  one  of  two  Joint  tort-feas- 
ors cannot  maintain  an  action  against  the 
other  for  indemnity  or  contribution  does  not 
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apply  to  a  case  where  one  does  tbe  act,  or 
creates  the  nuisance,  and  the  other  does  not 
join  therein,  but  Is  thereby  exposed  to  lia- 
bility. In  such  cases  the  parties  are  not  In 
pari  delicto  as  to  each  other,  though  as  to 
third  parties  either  may  be  held  liable.  The 
claim  Is  not  for  contribution,  but  to  recoTer 
from  the  property  owner  the  amount  the 
borough  was  compelled  to  pay  In  consequence 
of  his  neglect  to  do  what  he  should  have 
done.  If  the  Injury  resulted  from  the  prop- 
erty owner's  neglect,  the  Injured  party  has 
the  right  to  elect  as  to  which  he  wlU  pro- 
ceed against.  Under  the  recent  decision  of 
the  Supreme  Court,  In  Dutton  t.  Lansdowne 
Borough,  198  Pa.  668,  48  Aa  484,  68  L.  R. 
A.  469,  82  Am.  St  Bep.  814,  the  municipality 
and  property  owner  cannot  be  sued  jointly.' 
Fowler  t.  Jersey  Shore  Borough,  17  Pa. 
Super.  Ct  866. 

"H«ice,  notwithstanding  the  secondary  lia- 
bility of  the  municipality  against  which  the 
person  injured  may  at  option  proceed,  and 
notwithstanding  the  principle  of  noncontrl- 
bution  among  joint  tort-feasors,  which  would 
ordinarily  shut  off  recourse,  the  negligent 
municipality  Is  permitted  to  seek  reimburse- 
ment from  the  negligent  owner  or  occupier. 
While  both  may  be  equally  responsible  for 
the  wrongful  condition  in  their  relation  to 
the  person  injured  thereby,  they  are  not  so 
in  relation  to  each  other ;  bat  the  municipal- 
ity stands  upon  a  superior  plane,  on  ac- 
count of  the  primary  duty  resting  upon  tbe 
owner  or  occupier. 

"Tbe  liabUity  of  the  munldpaUty  in  these 
cases  under  ordinary  circumstances  Is  of  a 
technical  character,  not  involving  positive 
delinquency  on  Its  part;  but  there  are  ex- 
ceptional cases  In  which  positive  delinquency 
of  the  mimlclpallty  Is  involved,  so  that  Its 
right  of  reimbursement  may  be  extinguished 
on  the  principle  of  contributing  or  partici- 
IMtlng  negligence. 

"Illustration  of  tills  may  be  found  in  the 
case  of  New  Castle  r.  KurU,  210  Pa.  183,  69 
AU.  989,  69  L.  R.  A.  488,  105  Am.  St.  Rep. 
798,  supra.  Judgment  there  had  been  recov- 
ered against  the  dty  for  damages  sustained 
by  a  fall  upon  the  sidewalk  due  to  a  ridge 
of  ice,  and  the  city  sought  reimbursement 
from  the  owner.  There  was  a  municipal  or- 
dinance which  required  the  owner  or  occu- 
pier to  remove  Ice  and  snow  within  48  hours 
and  provided  that  upon  their  failure  the  mu- 
nicipality would  do  the  work  and  collect  the 
expense,  with  a  penalty.  The  premises  were 
occupied  by  a  tenant,  and  the  owner  was 
undoubtedly  not  liable  for  want  of  notice, 
but  the  Supreme  Court  held  him  not  liable 
for  the  further  reason  that  the  municipality 
Itself,  having  undertaken  by  its  ordinance 
to  remove  tbe  defect,  and  having  failed  to 
do  so,  was  guilty  of  wrong  which  debarred 
it  from  being  reimbursed. 

"In  tbe  case  at  bar,  the  ordinance  provides 
'that  when  any  •  •  •  sidewalk  gets  out 
of  proper  repair  so  as  to  become  dangerous 


or  a  nuisance  •  •  •  It  shall  be  the  duty 
of  the  owner  or  owners  of  such  lot  or  lots 
where  such  *  danger  or  nuisance  exists  to 
have  the  said  sidewalk  put  and  kept  In  prop- 
er repair  at  his  own  proper  cost  and  expense, 
and  In  case  of  neglect  or  refusal  It  shall  be 
the  duty  of  the  burgess  to  cause  a  notice  to 
be  served  upon  the  person  or  persons  so 
neglecting  or  refusing  to  have  said  repairs 
made  forthwith  and  If  not  done  within  for- 
ty-eight hours  after  the  service  of  such  no- 
tice then  it  shall  be  the  duty  of  the  burgess 
to  have  or  cause  the  same  to  be  done  and 
charge  tbe  full  cost  of  such  repairs,  together 
with  twenty  per  centum  advance  thereon  and 
collect  tbe  same  as  such  claims  are  by  law 
collected.' 

"The  defendant  contends  that  the  clecur 
effect  of  the  decision  in  New  Castle  v.  Kurtz, 
210  Pa.  183,  60  AtL  989,  69  L.  R.  A.  488,  1<K> 
Am.  St  Rep.  798,  is  to  defeat  relmburse- 
m»it,  where  such  an  ordinance  exists,  and 
therefore  to  defeat  recovery  in  the  present 
case.  It  is  plain,  however,  that  the* control- 
ling consideration  In  that  case  was  the  ab- 
sence of  notice  to  the  owner,  which  'negatived 
an  equal  liability  basis  upon  which  to  build 
a  right  in  equity  for  subrogation  against  the 
owners  of  the  property,  not  In  occupancy, 
and  without  the  slightest  knowledge  or  in- 
formation in  regard  to  the  condition  of  the 
pavement,'  wblle  the  dlstinguisblng  consid- 
eration in  this  case  is  the  presence  of  that 
very  notice  which  preserved  between  borough 
and  owner  the  'liability  basis.' 

"We  are  unable  to  believe  tiiat  the  Su- 
preme Court  intended  to  assert  a  proposition 
which  would  simply  make  municipalities  the 
victims  of  their  own  case  in  adopting  ordi- 
nances to  secure  performance  of  private  duty 
for  public  benefit  Hence  we  hold  that  the 
action  is  not  defeated  by  contributory  neg- 
ligence. 

[3]  "3.  Is  the  action  barred  by  UmitationT 

"The  accident  occurred  August  2,  1902; 
the  action  against  the  borough  was  institut- 
ed on  December  16,  1903;  the  notice  to  de- 
fend was  given  on  May  5,  1904;  final  Judg- 
ment was  recovered  on  April  30,  1906 ;  actu- 
al payment  by  the  borough  was  made  on 
May  23,  1906;  and  tbe  present  suit  was 
begun  August  24,  1907. 

"The  defendant  urges  tliat  the  limitation 
is  two  years  from  the  date  of  accident  (Au- 
gust 2,  1902),  citing  the  act  of  June  24, 
1895  (P.  L.  236),  and  claiming  that  the  mu- 
nicipality's right  of  subrogation  can  only  be 
coextensive  with  the  liability  upon  whicb 
it  is  predicated. 

"Tbe  said  act,  however,  in  terms  applies 
only  to  the  claim  of  the  person  injured,  and 
does  not  apply  at  all  to  the  cause  of  action 
which  belongs  to  the  municipality  for  reim- 
bursement That  cause  did  not  arise  and 
could  not  arise  until  final  judgment  at  least 
(April  30,  1906),  or  perhaps  not  until  pay- 
ment (May  23,  1906);  and  tbe  right  of  sub- 
rogation, U  it  may  b«  properly  designated 
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such,  could  not  come  into  exist^ice  before 
one  or  the  otber  of  those  dates,  both  within 
two  rears  of  this  action,  brought  August 
24.  1907,  if  two  years  Indeed,  and  not  six 
years,  be  the  limitation  in  actions  of  this 
character.  It  should  be  observed,  also,  that 
the  notice  to  defend  was  given  May  6,  1904, 
within  two  years  of  the  accident  (August  2, 
1902). 

"We  think  the  borough  did  all  that  the 
law  requires  to  preserve  the  right  of  re- 
course^ and  we  therefore  bold  that  the  action 
Is  not  barred  by  limitation. 

"The  motion  for  judgment  non  obstante 
yeredicto  is  denied,  judgment  upon  the  ver- 
dict Is  directed  In  favor  of  the  plaintiff,  and 
an  exception  to  this  action  of  the  court  Is 
granted  to  the  defendant" 

Argued  before  FELL,  G.  X,  and  MES- 
TKEZAT,  POTTBE,  ELKIN,  and  MOSCH- 
ZISECER,  JJ. 

Arthur  HUIman,  Thomas  W.  Hart,  and  An- 
drew H.  McCllntock,  for  app^ant  George 
L.  Fenner,  for  appellee. 

PER  CURIAM.  We  concur  In  the  conclu- 
sion stated  In  the  opinion  of  the  learned 
Judge  of  the  common  pleas  In  discharging 
fbe  rule  for  judgment  non  obstante  veredicto. 


RITTENHOUSB  et  aL  y.  NEWHARD. 

(Supreme  Court  of  Pennsylvania.    July  9, 

1911.) 

1.  Watcbs  ano  WATnt  CorasBS  ({  158^*)— 
Wateb  ScrpiiT  —  tKtvscnonf  AoAimat 
Sbuttino  Orw. 

Where  the  agreement  between  plaintiff  and 
defendant  for  the  maintenance  of  a  water  sup- 
ply, on  which  the  plaintiff's  right  to  enjoin  de- 
leodant  from  shutting  off  the  fiow  of  water  in 
a  pipe  waa  based,  is  not  established,  Ae  bill  for 
injnnction  is  properly  dismissed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Dec.  Pig.  |  158^.*] 

2.  Equmr  (I  427*)  —  Pueadiito  —  Issuks  aho 
Paoor. 

Where  an  agreement,  on  which  is  based  the 
plaintilTs  claim  for  eqaitable  relief,  is  not  prov- 
en, a  contention  that  the  bill  should  be  sus- 
tained on  the  grounds  of  ratification  and  estop- 
pel cannot  be  maintained,  in  the  alnence  of 
aTerments  of  such  grounds  in  the  bill. 


[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {{  1001-1014 ;   Dec.  Dig.  |  42T.*] 

Appeal  from  Court  of  Common  Fleas,  Oo- 
hunbia  County. 

BiU  In  equity  by  Tlllmon  Rittenhonse  and 
others  against  Peter  H.  Newhard.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
AfHrmed. 

Argued  before  FELL,  C.  J.,  and  ME8- 
TRBZAT,  POTTER,  ELKIN,  and  MOSCH- 
ZI8KBR,  JJ. 

Fred  Ikeler,  for  appellants.  Grant  Herring 
and  W.  E.  Elmes,  for  appellee. 


PER  CURIAM.  This  bill  was  for  an  In- 
junction to  restrain  the  defendant  from  shut- 
ting off  the  flow  of  water  in  a  pipe  that  ex- 
tended from  a  spring  on  his  land  to  the  land 
of  an  adjoining  owner,  and  thefice  to  the 
plaintiffs'  properties  In  a  village  near  by. 
The  rights  claimed  by  the  plaintiffs  were 
based  on  the  allegation  that  a  verbal  agree- 
ment had  been  made  between  them  and  the 
defendant  for  the  construction  and  mainten- 
ance of  the  line  of  pipe.  This  allegation  was 
not  sustained  by  proof. 

The  material  findings  of  fact  are  that  prior 
to  1888  the  water  from  a  spring  on  the  de- 
fendant's land  ran  in  an  open  channel  some 
1,500  feet  In  length  to  the  property  of  the 
Mountain  Grove  Camp  Meeting  Association 
where  It  was  collected  In  a  small  reservoir 
for  the  use  of  the  association.  From  that 
reservoir,  a  pipe  extended  to  the  houses  of| 
the  plaintiffs.  In  1888,  the  association,  wish- 
ing to  obtain  a  purer  supply  of  water,  enter- 
ed into  a  verbal  agreement  with  the  defend- 
ant -by  which  it  was  permitted  to  enter  on 
his  land  and  dig  a  ditch  and  lay  a  pipe  from 
the  spring  to  the  line  of  its  property  and  it 
agreed  to  lay  a  branch  pipe  from  the  main 
line  on  defendant's  land  to  his  buildings  and 
to  provide  a  hydrant  and  keep  it  In  repair. 
This  agreement  was  to  last  as  long  as  the  as- 
sociation continued  to  hold  camp  meetings  on 
Its  land,  and  no  longer.  The  association  pur- 
Chased  the  materials  necessary,  and  subse- 
quently entered  into  an  agreement  with  the 
plaintiffs,  under  which  they  assisted  in  the 
Installation  and  maintenance  of  the  pipes  and 
hydrant.  To  this  agreement  the  defendant 
was  not  a  iwrty,  and  he  bad  no  knowledge  of 
it  at  the  time  It  was  made.  The  association 
was  dissolved  and  went  out  of  existence  in 
1901. 

[1,2]  The  bill  was  properly  dismissed,  be- 
cause of  the  failure  to  establish  the  agree- 
ment on  which  the  right  to  equitable  relief 
was  based.  The  contention  that  the  bill 
should  have  been  sustained  on  the  grounds 
of  ratification  and  estoppel  is  without  merit 
There  was  proof  of  neither,  nor  of  any  facts 
from  which  either  would  arise.  But  If  there 
had  been  iroof,  the  bill  could  not  have  been 
sustained.  Relief  cannot  be  granted  for  mat- 
ter not  alleged.  Luther  v.  Lntber,  216  Pa. 
1,  64  Atl.  868. 

The  decree  is  affirmed,  at  the  cost  of  tbe 
appellants. 


VANDERSLICB  y.  IRONDALB  ELECTRIC 
LIGHT.  HEAT  &  POWER  CO. 

(Supreme  Court  of  Pennsylvania.    Jnly  6> 
1911.) 

JUDOMENT  (§  606*)— Bab  or  Gaitss  or  Action 

— CONTINUINO    TBEUfASSES. 

Where  a  landowner  recovers  of  a  corpora- 
tion for  the  entire  destruction  of  the  beneficial 
use  of  land  flooded  by  the  seepage  of  water  from 
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a  raceway  operated  by  the  corporation,  a  subse- 
quent grantee  of  the  land  cannot  recover  ei- 
ther compensatory  or  punitive  damages  for  the 
later  loss  of  crops  or  injury  to  the  use  and  oc- 
cupation of  the  same  land,  where  no  change  in 
the  condition  of  the  raceway  or  increase  in  the 
seepage  therefrom  or  of  the  amount  of  land 
flooded  is  shown. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  1 1120;  Dec.  Dig.  {606;*  Nuisance, 
Cent.  Dig.  I  100.] 

Appeal  from  Conrt  of  Common  Pleas,  Co- 
lambla  County. 

Action  by  George  Vandersllce  against  tbe 
Irondale  Electric  Light,  Heat  &  Power  Com- 
pany. From  a  Judgment  for  defendant  non 
obstante  veredicto,  plaintiff  appeals.  Af- 
firmed. 

'The  facts  appear  In  the  opinion  of  McClure, 
P.  J.,  specially  presiding,  as  follows: 

"There  Is  no  rule  of  law  which  will  per- 
mit one  man  to  take  possession  of  another's 
property,  and  then  force  blm  to  accept  dam- 
ages in  Ueu  of  his  right  to  recover  tbe  pos- 
session of  it.  He  cannot  compel  him  to  part 
with  his  property  even  for  a  full  price.  '  Mc- 
Coy ▼.  Danley,  20  Pa.  85,  67  Am.  Dec.  680. 
Accordingly,  one  who  has  been  deprived  of 
the  use  of  his  land  by  the  casting  of  water 
or  other  substance  upon  it  may  bring  succes- 
sive actions  for  damages  to  the  use,  and  thus 
compel  tbe  abatement  of  the  nuisance.  He  is 
not  bound  to  assume  that  the  structure  which 
causes  the  Injury  will  be  a  permanent  one, 
and  therefore  sue  for  all  damages  for  past 
and  future  injury  to  bis  land;  but  he  can 
regard  the  nuisance  as  of  a  transient  char- 
acter, and.  Instead  of  bringing  an  action  for 
tbe  whole  injury  to  tbe  value  of  bis  proper- 
ty, he  may  sue  for  tbe  amoimt  of  such  in- 
jury as  he  suffers  from  tbe  continuance  of 
tbe  nuisance.  C,  B.  &  Q.  R.  R.  Co.  ▼.  Schaf- 
fer,  124  III.  112,  16  N.  E.  239.  An  owner 
has  tbe  right,  however,  to  elect  to  treat  an 
obstruction  In  a  stream  which  backs  water 
upon  bis  land,  or,  as  here,  a  raceway  which 
casts  water  upon  it,  as  permanent  in  char- 
acter, and  gauge  bis  recovery  accordingly. 
If  be  so  elects,  declares  for  a  permanent  In- 
Jury  to  his  freehold,  offers  evidence  in  sup- 
port of  it,  has  bis  damages  assessed  on  the 
basis  of  a  total  loss  of  the  land  flooded,  and 
receives  satisfaction  at  the  hands  of  the  de- 
fendant, bow  can  he  again  recover  damages 
for  a  continuing  Injury  to  the  same  land, 
caused  by  the  same  dam  or  raceway,  without 
evidence  of  aggravation?  If  he  can,  then 
what  is  the  measure  of  damages?  Can  be 
compel  the  defendant  to  pay  him  tbe  mar- 
ket value  of  his  land  a  second  time,  or  will 
the  recovery  be  limited  to  the  value  of  the 
crops  he  might  have  raised  upon  It  since  the 
former  action?  If  the  latter,  upon  what 
principle  should  a  wrongdoer  be  forced  to 
pay  for  tbe  use  of  that  for  which  he  has 
paid  the  owner  full  value?  If  a  party  for 
an  injory  to  his  property  elects  to  proceed 
by  an  action  of  trespass  for  its  value,  he  in 


effect  abandons  bis  property  to  the  wrong- 
doer; so  that  when  Judgment  is  obtained, 
and  satisfaction  made,  the  property  is  vested 
in  the  defendant  by  relation  as  of  the  time 
of  the  taking  or  conversion.  1  Herman  on 
Estoppel,  214.  So,  also,  the  doctrine  as  to 
realty  is  that,  where  the  Injury  is  of  a  per- 
manent cbaracter  and  goes  to  the  entire  val- 
ue of  the  estate,  the  whole  injury  Is  suffered 
at  once,  and  no  other  action  can  be  maintain- 
ed for  the  continuance  of  the  injury.  1  Ho:- 
man  on  Estoppel,  235.  And  the  rule  is  the 
same  where  the  injury  to  the  property  re- 
sulted from  a  cause  which  may  not  be  per- 
manent in  its  cbaracter,  if  it  was  treated  as 
permanent  by  the  parties  to  the  action. 
Hartman  v.  Incline  Plane  Co.,  11  Pa.  Super. 
Ct.  438. 

"Albertus  W.  Welliver,  the  plaintifTs  gran- 
tor, in  bis  action  against  the  defendant, 
declared  that  tbe  water  seeping  through 
the  banks  of  the  defendant's  raceway  de- 
stroyed bis  crops,  flooded  bis  system  of 
underdralns,  and  permanently  rendered  about 
eight  acres  of  his  land  unproductive  and 
untillable;  that  his  fields  were  perms- 
naitly  damaged,  rendered  boggy,  swampy, 
and  unfit  for  cultivation,  depriving  him  of 
the  use  of  the  same  for  agricultural  purpos- 
es, etc.  Welliver  offered  no  proof  of  loss  of 
bis  crops,  or  the  cost  of  restoring  bis  system 
of  underdralns,  nor  of  the  cost  of  draining 
off  the  water  which  was  then  upon  his  fields, 
but  be  treated  the  race  as  a  fixture,  and  tbe 
percolation  through  its  banks  and  the  flood- 
ing of  bis  land  of  a  nature  that  would  con- 
tinue for  all  time  to  come,  and  by  proving 
the  cost  of  the  prevention  of  the  flooding  to 
exceed  the  market  value  of  bis  land  he  there- 
by established  the  market  value  as  the  meas- 
ure of  his  damages. 

"Had  tbe  defendant  preferred  to  recon- 
struct its  raceway  so  as  to  prevent  future 
percolation  rather  than  to  pay  damages  for 
a  permanent  injury  to  the  plaintiff's  land,  it 
could  have  objected  to  his  evidence  of  the 
cost  of  prevention,  driven  him  to  proof  of 
the  cost  of  restoration  alone',  and  thus  limit- 
ed bis  recovery  to  damages  which  had  ac- 
crued prior  to  the  trial  (Aldworth  v.  Ljnn, 
153  Mass.  53,  26  N.  R  229,  10  L.  R.  A.  210, 
25  Am.  St  Rep.  G08),  in  which  event  the  Judg- 
ment would  have  been  no  bar  to  tbe  present 
action.  But  tbe  defendant  Interposed  no  ob- 
jection to  tbe  introduction  of  this  evidence, 
and  the  plaintiff  on  the  basis  on  which  he 
staked  his  claim,  viz.,  a  permanent  injury  to 
bis  freehold,  was  permitted  to  recover  dam- 
ages for  the  entire  destruction  of  the  bene- 
ficial use  of  all  his  flooded  land.  This  should, 
and  in  our  opinion  did,  end  further  liability 
to  Welliver  (Hartman  v.  Incline  Plane  Co., 
11  Pa.  Super.  Ct  438);  and  Vandersllce,  bis 
grantee,  cannot  be  heard  to  say  that  he  re- 
ceived no  compensation  for  future  injuries. 
He  took  the  land  burdened  with  tbe  seepage 
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from  tbe  race.  In  this  action  the  word  '^r- 
manent"  does  not  appear  in  tbe  declaration, 
and  the  proof  went  to  tbe  loss- of  tbe  crops 
or  injury  to  the  use  and  occupation  of  the 
same  land  since  the  former  trial.  Mo  change 
was  shown  In  tbe  condition  of  the  raceway, 
nor  increase  in  the  seepage  thereupon;  and, 
while  the  water  had  risen  a  lit^e  higher  on 
plalntifTs  land,  no  more  of  it  was  flooded. 
We  are  accordingly  of  the  opinion  that  tbe 
defendant's  second  point  ought  to  have  been 
affirmed,  and  the  plaintiff  should  not  have 
been  permitted  to  recover  compensatory  dam- 
ages, because  his  predecessor  in  title  elected 
to  treat  the  seepage  as  permanent  In  diar- 
acter  and  had  already  recovered  at  the  hands 
of  tbe  defendant  full  compensation  for  past 
and  future  injuries  to  his  flooded  land.  It 
follows  tliat  exemplary  damages  should  not 
bare  been  allowed,  for  the  defendant  had 
done  tbe  plaintiff  no  wrong.  Judgment  is 
now  directed  to  be  entered  for  the  defendant 
non  obstante  veredicto." 

Argned  before  FKLL^  G.  J.,  and  MBS- 
TREZAT,  POTTER,  SLKIN,  and  MOSCH- 
ZI8KBR,  JJ. 

Fred  Ikeler,  T.  3.  VandersUce,  and  U. 
Mont.  Smith,  for  appellant.  William  H. 
Sponsler  and  Albert  W.  Dny,  for  appellee. 

PER  CURIAM.  Tbe  Judgment  is  afflrmed 
on  the  opinion  of  Judge  McClure,  specially 
presiding. 


HARVEY  V.  WBITZENKORN. 

(Snpreme  Court  of  Feniisylvania.     July  6, 
1911.) 

1.  COBPOBATIOITS    (II  88,  84*)— Stook  —  SUB- 

BcniPTiOHs— Cahceixation.    . 

A  corporation  may  release  a  subscriber  for 
stock  SO  as  to  estop  it  from  suing  tliereon;  the 
contract,  like  any  other,  being  subject  to  waiv- 
er, cancellation,  or  dissolntion  by  mutual  con- 
sent of  all  the  parties  interested. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  !|  296-328 ;  Dec.  Dig.  {{  83,  84.»] 

2.  JuDOMENT  (I  106*)— Rule  fob  Judombnt 
— ^Affioavit  of  Defense. 

An  order  discharging  a  rule  for  Judiiment 
for  want  of  a  safBdent  affidavit  of  defense  will 
not  be  reversed,  except  where  a  pure  question 
of  law  is  raised,  and  clear  error  has  been  com- 
mitted. 

[E2d.   Note. — For  other  cases,   see  Judgment, 
Cent.  Dig.  ||  188-192;   Dec.  Dig.  {  10e.»] 

3.  JcnGJtENT  (I  169*)— RUI.E  fob  Judoment— 
Affidavit  or  Defense. 

In  an  action  by  a  trustee  of  a  Imakrupt 
corporation  for  the  amount  of  a  subscription  to 
its  stock,  an  order  discharging  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense will  not  be  reversed,  where  the  affidavit 
alleges  that  the  subscription  was  conditiooal 
and  nnder  a  collateral  agreement,  by  which  he 
was  given  three  months  to  decide  whether  he 
woaldf  take  the  stock,  and  that  when  he  refused 
to  take  it  the  corporation  canceled  the  subscrip- 
tion while  still  a  solvent,  going  concern. 

[Ed.    Note. — For  other  cases,   see   Judgment, 
Dec  Dig.  I  Ise.*] 


Appeal  from  Conrt  of  Common  Pleas, 
Luzerne  County. 

Action  by  Olin  F.  Harvey,  Jr.,  trustee 
of  the  Dion  Manufacturing  Company,  bank- 
rupt, against  Joseph  K.  Weltzenkorn.  From 
an  order  discharging  a  rule  fpr  Judgment, 
the  plaintiff  appeals.    AfBrmed. 

Assumpsit  on  stock  subscription.  Rule 
for  Judgment  for  wcmt  of  a  sufficient  affida- 
vit of  defense.  The  material  portions  of 
the  affidavit  of  defense  were  as  follows: 

"Defendant  avers  that  prior  to  July  16, 
1907,  the  date  set  forth  in  plaintiff's  state- 
ment of  derendant's  purported  subscription 
of  shares  of  the  capital  stock  aforesaid,  he 
was  approached  on  two  separate  occasions 
by  W.  a  Steelman  and  H.  B.  Payne,  who 
solicited  defendant  to  become  a  subscriber 
for  said  stodc;  that  on  both  occasions  be 
refused  to  subscribe,  and  told  said  Steelman 
and  Payne  that,  owing  to  alterations  and 
changes  then  in  contemplation  and  being 
made  in  tbe  bnsiness  establishment  of  bis 
firm,  which  required  a  large  outlay  of  mon- 
ey, it  would  be  impossible  for  him  (the  de- 
fendant) or  bis  partners  to  subscribe  for 
any  stock;  that  on  Jnly  16,  1907,  Messrs. 
Steelman  and  Payne  again  solicited  defend- 
ant for  a  subscription,  and  he  again  re- 
fused, repeating  to  them  the  reasons  there- 
for; that  Mr.  Steelman,  who  represented 
himself  as  rice  president  and  general  mana- 
ger of  tbe  Dion  Manufacturing  Company, 
then  stated  that  they  wanted  defendant's 
subscription  to  the  stock  for  the  influence 
his  name  might  have  towards  helping  them 
to  get  other  subscribers,  and  proposed  to 
defendant  that  he  should  subscribe  con- 
oitionally,  and  if  be  decided  later  on  that 
he  did  not  want  the  stock,  the  Dion  Manu- 
facturing Company  would,  release  him  (the 
defendant)  from  any  obligations,  and  permit 
him  to  cancel  said  subscription  without  cost 
to  him. 

"Defendant  then  stated  to  Steelman  and 
Payne  that  if  the  proposal  last  aforesaid 
was  put  in  writing  he  would  agree  to  sub- 
scribe upon  the  conditions  named.  On  the 
same  day  defendant  received  from  said  W. 
Bl  Steelman,  vice  president  and  general  man- 
ager of  the  Dion  Manufacturing  Company,  a 
letter  In  words  and  figures  following:  'July 
fe,  1907.  Mr.  Joseph  K.  Weltzenkorn,  Wll- 
kes-Barre,  Penna. — Dear  Sir:  Confirming 
OUT  verbal  proposition  of  this  morning,  we 
beg  to  advise  that  we  will  take  your  sub- 
scription to  onr  capital  stock  and  If  at  the 
expiration  of  three  months  you  decide  that 
yon  cannot  take  the  stock  subscribed  for, 
we  will  release  you  of  the  obligation  with- 
out cost  to  you.  Thanking  you  for  any  con- 
sideration yon  may  give  ns,  we  are.  Years 
very  truly,  Dion  Manufacturing  Company. 
[Signed]  W.  B.  Steelman,  Vice  Pres.  &  Gen. 
Mgr.'     And   thereupon  be   (the   defendant) 
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subscribed  for  15  shares  of  the  stock  afore- 
said, said  subscription  being  made  by  the 
defendant  upon  the  expressed  condition  nam- 
ed In  said  above-quoted  letter;  It  being  fully 
understood  and  agreed  betweoi  said  Steel- 
man  and  himself  that  the  said  subscription 
should  not  become  binding  and  effective, 
unless  It  was  subsequently  ratified  and  con- 
summated by  the  defendant  In  accordance 
with  the  terms  of  said  written  proposal. 

"Defendant  avers  that  afterwards  no  far- 
ther communication  was  had  between  him- 
self and  any  one  else  in  relation  to  the  mat- 
ter until,  on  October  18,  1907,  he  received 
a  letter  from  the  Dion  Manufacturing  Com- 
pany in  words  and  figures  following:  'Oc- 
tober 18,  1907.  Mr.  J.  K.  Weltzenkom,  No. 
4  S.  Main  St,  City— Dear  Sir:  We  band 
you  herewith  notice  of  your  subscription  to 
the  capital  stock  of  this  company,  and  will 
Appredate  it  very  much  if  you  will  send 
us  a  check  for  the  same.  We  are  operating 
our  plant,  and  need  the  money  in  order  that 
we  may  put  our  product  on  the  market. 
Tours  very  truly,  Dion  Manufacturing  Com- 
pany. [Signed]  B.  C.  Wagner,  Treasurer.' 
That  immediately  upon  receipt  of  the  letter 
last  aforesaid  he  replied  thereto  In  a  letter 
to  Dr.  B.  O.  Wagner,  treasurer  (a  copy 
whereof  is  hereto  attached  and  made  part 
hereof),  wherein  he  declared  his  decision 
not  to  take  the  stock  conditionally  subscrib- 
ed for,  and  asked  that  his  name  be  stricken 
from  the  subscription  list  And  defendant 
avers  that  from  that  time  on  up  to  May  25, 
1909,  when  he  received  a  letter  from  O.  F. 
Harvey,  Jr.,  which  letter  was  in  words  and 
figures  following:  'May  26,  1909.  In  re 
Dion  Mfg.  Co.  Joseph  K.  Weltzenkom, 
Weltzenkom  Bldg.,  City — ^Dear  Sir:  I  was 
duly  elected  trustee  of  the  Dion  Manufactur- 
ing Company,  bankrapt  and  upon  going 
through  the  books  of  the  company,  I  find 
that  you  made  a  subscription  to  the  capital 
stock  of  the  company  in  the  sum  of  fifteen 
hundred  (1,500)  dollars,  which  has  not  been 
paid.  As  this  is  an  asset  of  the  company, 
I  am  obliged  to  call  upon  you  for  payment 
and  trust  that  you  will  favor  me  with  your 
check  at  an  early  date  for  the  above  amount 
Yours  very  truly,  [Signed]  Olin  F.  Har- 
vey, Jr.* — ^no  demand  verbal  or  written,  of 
any  kind  or  character,  was  ever  made  npta 
him  for  any  payment  nor  was  notice  of  any 
call  or  assessment  upon  sach  subscription 
of  stock  ever  given  him  by  the  said  Dion 
Manufacturing  Company,  or  any  one  repre- 
senting or  (dalming  to  represent  said  com- 
pany; that  he  was  never  notified  to  attend 
a  meeting  of  the  Dion  Manufacturing  Com- 
pany; never  did  attend  any  meeting  there- 
in; never  had  any  knowledge  of  Its  busi- 
ness; and  never  at  any  time  regarded  him- 
self, nor  was  any  notice  brought  to  him  that 
he  was  regarded  by  said  company,  or  Its 
officers,  as  a  stockholder  thereof  or  therein. 

"And  defendant  farther  avers  that  he  had 


been  informed,  verOy  believes,  and  expects 
to  be  able  to  prove  wpoa  the  trial  of  this 
cause  that  the  Dion  Manufacturing  Compa- 
ny, by  its  constituted  authorities,  upon  re- 
ceipt of  defendant's  letter  declaring  his  deci- 
sion not  to  take  the  stock  thus  conditionally 
subscribed  for,  canceled  the  said  subscrip- 
tion, and  while  a  solvent  going  concern,  nev- 
er altered  the  defendant's  name  upon  its 
books  or  account  as  a  subscriber,  or  treated 
said  subscription  as  an  asset  of  the  compa- 
ny." 

The  court  discharged  the  role  for  judg- 
ment for  want  of  a  sufficient  affidavit  of 
defense. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  M0SCHZI8- 
KER,  JJ. 

Andrew  Hourigan  and  Thwnas  Butkle- 
wlcz,  Jr.,  for  appelant  Joseph  D.  Coona^ 
for  appdlee. 

POTTER,  J.  The  appellant  here  allies 
that  the  court  below  erred  In  discharging  a 
rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  action  was  as- 
sumpsit to  recover  the  amount  of  a  sub- 
scription to  capital  stock.  In  his  affidavit  of 
defense,  the  defendant  alleged  that  his  sub- 
scription was  conditional,  and  was  made 
under  a  collateral  agreement  by  which  he 
was  allowed  three  months'  time  in  which  to 
decide  whether  he  would  take  the  stock  or 
not.  Neither  the  statement  of  claim  nor  the 
affidavit  of  defense  makes  It  clear  whether 
the  company  had  been  incorporated  at  the 
time  the  subscription  was  taken.  While  onr 
cases  seem  to  make  a  distinction  between 
conditional  subscriptions  to  the  capital  stodc 
of  a  corporation,  made  before  incorporation, 
and  those  made  afterwards,  yet  the  rights  of 
co-subscribers  are  not  to  be  Injuriously  af- 
fected by  any  secret  agreement  Where  oth- 
er subscriptions  are  made  upon  the  faith  of 
a  signature,  it  would  be  unjust  to  permit  a 
secret  arrangement  to  prevail.  See  Miller  v. 
Hanover  Junction  R.  R.  Co.,  87  Pa.  95,  30 
Am.  Rep.  349.  This  case  was  cited  In  Moore 
V.  Railroad  Cb.,  94  Pa.  324.  328,  where  it 
was  said:  "The  defendant  Miller  set  up  a 
secret  parol  condition  in  order  to  defeat  his 
subscription,  but  it  was  held  that  he  could 
not  be  permitted  so  to  do,  on  the  ground 
that  it  would  b«  unjust  and  a  fraud  upon 
his  co-subscribers  to  permit  him,  on  such 
grounds,  to  escape  responsibility,  and  thus 
throw  upon  them  an  additional  burden." 
See,  also,  Phila.  &  Del.  County  R.  R.  Co.  v. 
Conway,  177  Pa.  864,  35  Atl.  716;  Maries 
Carved  Moulding  Co.  v.  Stulb,  215  Pa.  91, 
64  Atl.  431.  In  Real  Estate  Trust  Co.  v. 
Manufacturing  Co.,  223  Pa.  350,  356,  72  AtL 
6%,  it  was  held  that  a  subscriber  to  the 
stodc  of  a  corporation  could  set  up  a  secret 
parol  agreement  in  defense  to  an  action  by 
the  assignee  of  the  company,  to  recover  the 
amount  of  the  lubscription,  only  because^ 
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under  the  terms  of  the  subscription  agree- 
ment If  he  Bbonid  be  reUered  of  Ilabilltr,  all 
tbe  other  subscribers  wonid  also  be  released. 

[1]  Under  these  and  other  general  author- 
ities which  might  be  cited,  tbe  right  of  the 
defendant  to  sncceaafully  set  up  a  collateral 
figreement  seems  doubtful.  But  in  tala  affi- 
davit of  defmse  he  goes  further,  and  avera 
tliat  after  lie  had  declined  to  take  the  stock, 
and  Willie  the  company  was  still  a  solvent, 
going  concern  It  canceled  his  subscription. 
Tbe  general  rule  Is  that  "a  corporation  may 
release  a  subscriber,  so  far  as  to  estop  it 
and  Ita  assignee  In  insolvency  from  suing 
thereon."  4  niompson  on  Corporations  (2d 
Ed.  1909)  i  3869.  "A  subscription  contract, 
like  any  other  contract,  may  be  waived,  can- 
celed, or  dissolved  by  the  mutual  consent  of 
all  the  parties  interested.  The  Interested 
parties  are  the  subscriber  himself,  the  other 
(tockholders,  and  the  corporate  creditors  ex- 
isting at  the  time  of  the  cancellation."  1 
Oook  on  Corporations  (6th  Ed.  1908)  {  168. 
"Such  cancellatlonB  are  good  when  permit- 
ted by  the  governing  statute,  where  there 
are  no  creditors,  and  provided  all  the  stock- 
bolders  assent."     10  Cyc.  452. 

[2]  The  affidavit  la  not  as  specific  as  It 
might  be  In  setting  out  the  facts  as  to  the 
alleged  cancellation,  and  does  not  set  out  the 
manner  In  which  it  was  done;  but  It  does 
arer,  on  Information  and  belief,  that  the 
corporation,  "by  its  constituted  authorities," 
canceled  the  subscription.  An  order  dis- 
<4iarging  a  rule  for  Judgment  for  want  of  a 
sdffident  affidavit  of  defense,  will  not  be  re- 
versed, except  where  a  pure  question  of  law 
is  raised,  and  clear  error  has  been  commit- 
ted. Wilson  V.  Trust  Co.,  225  Pa.  143,  78 
Atl.  1071,  and  cases  there  cited. 

[3]  The  present  case  is  by  no  means  so 
clear  as  to  warrant  us  In  reversing  the  order 
of  the  court  below.  The  spedflcation  of  error 
Is  overruled,  and  the  judgment  la  affirmed. 


HOUIEHAN  V.  INHABITANTS  OF 
KENNEBEC  OOUNTT. 

(Sapreme  Judicial  Court  of  Maine.     Nov., 
1911.) 

1  FiifBs  (S  IS*)  — Payment— Right  to  R«- 

OOVEB. 

Plaintiff  havini|  been  convicted  of  offenses, 
aad  sentences  of  nnee  and  imprisonment  im- 
posed, tbe  sentences  were  subsequently  amended, 
in  vacation,  after  adjoamment  of  a  term  held 
•DbReqoent  to  that  at  which  the  sentences  were 
awarded,  at  plaintUFs  instance,  to  impose  91,- 
000  fine  or  30  days'  imprisonment  in  one  case, 
panisliment  in  tbe  other  case  being  suspended. 
The  $1,000  was  paid.  Held,  that  plaintffl  can- 
not recover  the  payment;  it  having  been  made 
Tolnntarily  and  pursuant  to  an  unlawful  ar- 
nufemen^ 

[Ed.  Kot*. — Var  other  cases,  see  Fines,  Cent. 
Dig.  H  20-22;  Dec.  Dig.  f  19.*] 

2.  F&TXKHT   ((  84*)— MlBTAKB— RlQHT  TO   RE- 
COVSB. 

ICoaey  pai4  under  mistake  of  law,  with  full 
biovledce  of  the  facts.  Is  not  recoverable,  un- 


less the  payment  was  induced  by  fraud,  or  im- 
position, or  undue  influence. 

[Ed.  Note. — For  other  cases,  sec  Payment, 
Cent.  Dig.  {|  267-271 ;    Dec.  Dig.  |  84.*] 

8.  Fines  (f  10*)— PATKENT—MiflTiiKB— Right 

TO  Recoveb. 

A   fine,   illegally   imposed,   but   voluntarily 
paid  under  mistake  of  law,  is  not  recoverable. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent. 
Dig.  H  42.  43 ;   Dee.  Dig.  |  19.*] 

R^)ort  from  Sapreme  Judicial  Court, 
Kennebec  County,  at  Law. 

Action  by  Peter  Houlehan  against  the 
Ibhabltants  of  Kennebec  Coun^.  '  On  re- 
port    Judgment  for  defendants. 

Action  of  assumpelt  for  money  had  and 
received,  brought  in  the  Supreme  Judicial 
Court,  Kennebec  County.  An  agreed  state- 
ment of  facts  was  filed,  and  the  case  report- 
ed to  the  law  court  for  determination. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

George  W.  Heselton,  for  plaintiff.  Wil- 
liamson, Burleigh  &  McLean,  for  defend- 
ants. Joseph  Williamson,  Co.  Atty.,  ffied  a 
brief  for  the  State. 

BIRD,  J.  [1]  This  action  for  money  had 
and  received  Is  before  us  upon  report  on 
agreed  statement  of  facts.  From  the  state- 
ment it  appears  that,  at  the  January  term, 
1910,  of  the  superior  court  of  Kennebec 
county,  verdicts  of  guUty  wwe  rendered 
upon  sundry  indictments  against  plaintiff, 
and  subsequently,  at  the  same  term,  sentence 
was  imposed  upon  each  of  the  Indictments; 
that  upon  two  of  the  indictments  the  sen- 
tences involved  a  pectinlary  fine  and  Im- 
prisonment; that  exceptions  were  taken  In 
all  the  cases,  and  bond  given  for  their  pros- 
ecution; that  on  the  27  th  day  of  April, 
1910,  after  the  final  adjournment  of  the 
April  term,  1910,  of  said  court,  and  In  vaca- 
tion, in  the  presence  of  plaintiff,  his  counsel, 
his  bondsmen  on  exceptions,  and  the  clerk 
of  courts,  and  without  knowledge  of  the 
county  attorney,  the  justice  of  said  court 
"amended  the  said  sentences,"  and  In  one  of 
the  cases  Imposed  a  sentence  of  |1,000  fine 
or  30  days  In  jail,  and  ordered  the  entry: 
"Exertions  withdrawn.  On  file" — to  be  made 
in  the  other  cases;  that  the  "amended  sen- 
tence" was  made  on  CMidltlon  that  it  should 
be  immediately  performed,  and,  in  addition, 
that  a  bond  with  suretiei)  should  be  glveti 
by  plaintiff,  then  defendant,  to  violate  none 
of  the  provisions  of  the  law  under  which  the 
Indictments  l^d  been  found;  that  def aidant, 
now  plaintiff,  requested  a  nol.  proa,  of  all  the 
cases  upon  the  payment  of  the  fine  of  $1,000 
and  the  giving  of  the  bond;  that  tbe  justice  of 
the  court  refused,  stating  that,  tf  the  bond  was 
performed,  nothing  further  would  be  heard 
from  the  cases,  but  that  the  filing  of  the  other 
cases  after  payment  of  tbe  fine  of  $1,000  would 
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be  an  additional  assurance  that  the  bond 
■would  not  be  broken;  that  the  defendant, 
"thus  assured  that  ,tbe  cases  were  disposed 
of  and  would  never  be  called  up,  unless  be 
violated  his  peace  bond,  and  having  the  al- 
ternative to  pay  or  go  to  Jail"  on  the  indict- 
ment in  which  the  "amended"  fine  of  $1,000 
had  been  imposed,  paid  the  clerk  of  courts 
the  fine  of  $1,000,  and  on  the  same  day  the 
clerk  of  courts  paid  it  to  the.  treasurer  of 
defendant  county,  who  made  due  entry  of 
the  amount  upon  his  books  as  received  In 
payment  of  the  fine;  that  on  the  27th  day 
of  June,  1910,  all  the  cases  were  certified 
to  the  law  court,  and  there  entered  as  In 
order  for  bearing  upon  the  original  excep- 
tions, where  they  are  now  pending;  that  in 
August,  1910,  demand  was  made  on  defrakd- 
ant  county,  through  its  county  commission- 
ers, for  the  return  of  the  $1,000  so  paid, 
which  the  commissioners  on  the  16tta  day 
of  September,  1910,  declined  to  make.  The 
writ  is  dated  September  16,  1910. 

[2]  The  payment  made  by  plaintiff  was 
not  only  not  made  under  mistake  of  fact, 
but  with  full  knowledge  of  the  facts.  And 
the  authorities  are  abundant  that  both  at 
law  and  in  equity  money  paid  under  mis- 
take of  law,  with  full  knowledge  of  the 
facts,  is  not  recoverable,  unless  the  payment 
was  Induced  by  the  fraud  or  imposition  or 
the  undue  advantage  of  him  who  received  it, 
or  was  made  under  duress.  Norton  v.  Mar- 
den,  16  Me.  45,  32  Am.  Dec.  132;  Norris  v. 
Bletben,  19  Me.  348,  S51;  Parker  v.  .Lan- 
caster, 84  Me.  612,  617,  24  AU.  962;  Mar- 
cotte  V.  Allen,  91  Me.  74,  39  Atl.  346,  40 
L.  R.  A.  185;  Cobum  v.  Neal,  94  Me.  641, 
48  Atl.  178;  Elston  v.  Chicago,  40  IlL  614, 
89  Am.  Dec.  3G1,  365. 

There  is  no  suggestion  even  in  the  agreed 
statement  that  the  payment  was  induced 
by  fraud,  imposition,  or  undue  advantage. 
Nor  was  there  duress.  There  was  no  Im- 
prisonment, or  threatened  imprisonment 
Unquestionably  none  of  the  parties  present 
when  the  sentence  was  "amended"  contem- 
plated anything  in  execution  of  the  "amend- 
ed" sentence  but  payment  of  the  fine.  The 
agreed  statement  shows  that  the  present 
plaintiff  must  have  so  regarded  it  when  he 
requested  the  Justice  to  nol.  pros,  au  tne 
indictments  upon  the  payment  of  the  fine  of 
$1,000  and  the  giving  of  the  bond.  We  can- 
not infer  force  or  threat  in  fact  from  the 
facts  of  the  agreed  statement  (Traf ton  v.  Hill, 
80  Me.  503, 15  Ati.  64);  still  less  that  any 
force  or  threat  induced  the  p/iyment  (Dun- 
ham T.  Grlswold,  100  N.  T.  224,  3  N.  R  76). 

It  is  true  that  the  agreed  statement  al- 
leges that,  when  the  sentence  and  docket 
had  been  "amended,"  the  plaintiff  had  the 
alternative  to  pay  the  fine  of  $1,000  or  go 
to  Jail.  But,  as  we  have  seen,  the  payment 
of    the    fine   only   was   contemplated.      No 


mittimus  was  issued,  nor  was  its  Issne  sug- 
gested. The  conference  was  hdd  for  the 
purpose  of  relieving  the  plaintiff  from  im- 
prisonment under  the  lawful  sentences  which 
would  be  In  effect  If  his  exceptions  were 
heard  and  overruled.  The  whole  transaction 
was  Improper,  iU^al,  and  in  defiance  of 
law,  and  in  it  the  plaintiff  was  a  prominent 
and  the  most  Interested  actor.  He  must  be 
left  where  his  Illegal  act  placed  him.  To 
hold  otherwise  would  be  in  violation  ot 
every  consideration  of  public  policy. 

[3]  The  proposition  that  a  fine  Illegally 
Imposed,  but  voluntarily  paid  under  mis- 
take of  law,  cannot  be  recovered  back,  is 
supported  by  ample  autbori^.  Harrington 
V.  New  York,  40  Misc.  B^.  165,  81  N.  Y. 
Supp.  667,  Comm.  v.  Glpner,  118  Pa.  379, 
12  Atl.  306;  Bailey  v.  Paullina,  69  Iowa, 
463,  20  N.  W.  418;  McKee  v.  Anderson.  Bice 
(S.  C.)  24.  See,  also,  Houtz  v.  Uinta  Coun- 
ty, 11   Wyo.  152,  70  Pac.  840. 

If  the  plaintiff  considers  it  a  case  of  hard- 
ship, in  the  event  that  Judgment  be  finally 
entered  for  the  state  upon  the  Indictments, 
redress  cannot  be  afforded  the  plaintiff  by 
the  Judicial  courts. 

Judgement  for  defendants. 


STATE  V.  CBAT. 

(Supreme   Court  of  Vermont.     Chittenden. 

Oct  9.  1911.) 

Hkai-th^  (§   37»)  —  Offenses  —  Dibtbibdtiro 

Sakple  Druqs— Liability. 

Under  P.  S.  5902,  punishing  one  who  dis- 
tributes or  causes  to  be  distributed  a  trial  sam- 
ple of  a  medicine,  by  leaving  the  same  exposed, 
80  that  children  may  become  possessed  thereof, 
a  master  is  liable  for  the  acts  of  his  servant  in 
distributing  a  free  sample  of  medicine  by  hand- 
ing the  same  to  a  child  four  years  old,  though 
the  servant  acts  in  violation  of  the  express  in- 
structions of  the  master;  the  question  of  in- 
tent being  immaterial.  . 

[Ed.  Note.— For  other  cases,  see  Health,  Dec 
Dig.  §  37.*] 

Exceptions  from  City  Court  of  Burlington; 
B.  C.  Mower,  Judge. 

Eugene  J.  Cray  was  convicted  of  distribut- 
ing free  samples  of  medicine,  and  he  brings 
exceptions.     Affirmed. 

Argued  before  BOWELL,  C.  J.,  and  MUX- 
SON.  WATSON,  HASBLTON,  and  POW- 
ERS, JJ. 

Henry  B.  Shaw,  State's  Atty.,  and  Oay  B. 
Horton,  for  the  State.  Max  L.  Powell,  for 
respondent 

WATSON,  J.  The  respondent  is  complain- 
ed against  for  distributing  and  causing  to  be 
distributed  at  Burlington,  on  the  day  named, 
a  free  sample  of  a  certain  medicine  known 
as  "De  Witt  Kidney  and  Bladder  PUls."  by 
handing  the  same  to  one  Rosie  Parrottl,  a 
child  of  the  age  of  four  years,  in  violation  of 
the  provisions  of  P.  S.  8902.   .By  that  section. 
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"a  person,  flrm  or  corporation  that  distrib- 
utes or  causes  to  be  distributed  a  free  or 
trial  sample  of  a  medicine,  drug,  cbemical 
or  chemical  compound,  by  leaving  tbe  same 
exposed  upon  the  ground,  sidewalks,  porch, 
doorway,  letterbox,  or  in  any  other  manner, 
that  children  may  become  possessed  of  tbe 
same,  stiall  be  fined,"  etc. 

No  question  is  made  but  that  on  the  facts 
presented  this  statute  was  violated  at  the 
time  and  place  and  in  the  manner  set  forth 
in  the  complaint,  not  by  the  respondent  in 
person,  but  by  bis  agent  or  servant,  acting 
with  him  in  distributing  at  houses  in  Bur- 
lington free  samples  of  the  pills  named.  The 
record  shows  that,  before  sending  this  agent 
or  servant  out  to  make  such  distribution,  the 
r^^pondent  expressly  cautioned  and  Instruct- 
ed bim  against  delivering  the  sample  boxes  to 
clilldren.  The  sole  question,  therefore,  is 
whether  the  master  is  liable  under  the  stat- 
ute for  the  acts  of  his  servant  in  violation 
thereof  against  his  general  Instructions. 

This  statute  is  In  exercise  of  the  police 
power,  for  the  general  protection  by  the 
state,  as  parens  patriae,  of  children  within 
Its  domain;  they  being  incapable  of  protect- 
ing themselves.  At  common  law  Infants,  as 
well  as  Idiots,  are  under  the  care  and  pro- 
tection of  the  sovereign,  as  persons  equally 
unable  to  take  care  of  themselves.  Eyre  v. 
Countess  of  Shaftsbury,  2  P.  Wm.  1Q2.  Lord 
Hardwlcke  said  that,  "in  respect  of  lunatics, 
Idiots,  and  Infants,  the  king  Is  bound  to  take 
care  of  them."  Smith  v.  Smith,  3  Atk.  304. 
This  legislation  does  not  prohibit  the  dis- 
tribution of  free  or  trial  samples  of  such  ar- 
ticles as  are  therein  named,  but  It  does  un- 
dertake to  regulate  their  distribution  In  tbe 
interests  of  humanity,  by  making  It  a  tech- 
nical crime  to  leave  the  article  exposed  in 
tbe  places  named,  or  in  any  other  manner, 
whereby  the  possession  thereof  may  be  bad 
by  children,  persons  of  limited  understand- 
ing, perhaps  to  their  own  injury,  or  to  the 
Injnry  of  others  of  tbe  same  class.  It  per- 
tains to  their  physical  well-being,  and  hence 
to  the  Interest  of  the  state. 

The  action  given  for  Its  violation,  though 
criminal  in  form,  Is  in  substance  more  par- 
ticularly civil  in  nature,  designed  to  prevent 
tlie  recurrence  of  that  which  constitutes  a 
public  nuisance.  No  private  action  can  be 
had  by  a  person  to  recover  damages  for  a 
public  nuisance,  nor  for  an  Injunction  to 
abate  such  nuisance,  unless  he  has  suffered 
an  Injury  t)eculiar  to  himself  beyond  tliat  by 
the  rest  of  tbe  public.  Baxter  v.  AVInooskl 
Turnpike  Co.,  22  Vt.  114,  52  Am.  Dec.  84; 
Sargent  v.  George,  56  Vt.  627.  It  is  tbe  gen- 
eral rale  that  common  nuisances  against  the 
public  are  punlsbable  only  by  indictment.  In 
State  V.  Vermont  Central  R.  Co.,  27  Vt.  108, 
tbe  railroad  company  was  Indicted  for  a  nui- 
sance in  obstructing  a  public  highway,  by 
building  and  maintaining  their  depots  with- 
in its  limits,  and  by  "unlawfully  and  In- 
Jnrionsly  suffering  their  engines  and  cars, 


and  also  horses,  carts,  wagons,  etc.,  to  re- 
main in  said  highway,  a  great  and  nnrea- 
sonable  length  of  time."  It  was  contended 
that  the  corporation  was  not  liable  to  Indict- 
ment because  its  agents  and  officers  had 
erected  and  maintained  a  common  nuisance, 
but  that  the  only  remedy  was  against  such 
officers  and  agents;  tliat  it  cannot  t>e  indict- 
ed for  positive  misfeasance  of  its  agents,  in- 
asmuch as  such  persons  are  not  tbe  com- 
pany's agents  for  any  such  purpose.  Holding 
tbe  corporation  liable,  the  court  said  an  in- 
dictment for  a  nuisance  is  only  a  mode  of 
trying  the  right.  In  a  public  form,  tbe  same 
right  that  is  involved  in  every  private  ac- 
tion, for  the  same  reason. 

In  Reg.  V.  Stephens,  Law  Rep.  1  Q.  B. 
702,  the  respondent  was  Indicted  for  ob- 
structing the  navigation  of  a  public  river  by 
casting  and  throwing,  and  causing  to  be 
cast  and  thrown,  slate,  stone  and  rubbish 
in  and  upon  tbe  soil  and  t>ed  of  the  river, 
etc.  Tbe  respondent  was  the  owner  of  a 
slate  quarry,  but  because  of  his  great  age 
was  unable  personally  to  superintend  the 
working  of  it.  Quantities  of  rubbish  from 
tbe  quarry  were  from  time  to  time  shot  by 
respondent's  workmen  on  a  certain  spot, 
from  which  it  slid  Into  the  river,  by  means 
of  which  navigation  was  obstructed.  Be- 
spondent  was  prepared  ,to  offer  evidence 
tiiat  tbe  workmen  bad  been  prohibited  by 
him  and  hi*  sons  from  thus  depositing  tbe 
rubbish,  and  that  they  had  been  told  to 
place  it  In  a  certain  other  place  provided 
for  that  purpose.  The  trial  Judge  intimated 
that  this  evidence  was  Immaterial,  and  in- 
structed tbe  Jury  that,  as  the  respondent 
was  the  proprietor  of  the  quarry,  the  quar- 
rying of  which  was  carried  on  for  his  bene- 
fit. It  was  his  duty  to  take  all  proper  pre- 
cautions to  prevent  the  rubbish  from  falling 
into  the  river,  and  that  if  a  substantial 
part  of  the  rubbish  went  into  the  river, 
from  having  been  Improperly  stacked  so  near 
the  river  as  to  fall  into  it,  the  respondent 
was  guilty  of  having  caused  a  nuisance,  al- 
though the  acts  might  have  been  committed 
by  his  worluuen,  without  his  knowledge  and 
against  bis  general  orders.  A  rule  having 
been  obtained  for  a  new  trial,  on  tbe  ground 
that  the  Judge  misdirected  the  Jury  that  the 
respondent  would  be  liable  for  the  acts  of 
his  workmen  In  so  depositing  the  rubbish 
as  to  become  a  nuisance,  though  without  his 
knowledge  and  against  his  orders,  Judge 
Mellor  said  that,  though  an  Indictment,  it 
was  In  substance  in  the  nature  of  a  civil 
proceeding;  that  the  only  reason  for  pro- 
ceeding criminally  was  that  the  nuisance 
affected  the  public  at  large,  and  no  private 
individual,  without  receiving  some  special 
Injury,  could  have  maintained  an  action; 
that  the  respondent  foimd  the  capital  and 
carried  on  the  business  which  caused  the 
nuisance,  and  it  was  carried  cm  for  bis  l)ene- 
flt;   that  the  respondent  could  not  say  that, 
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because  be  bad  given  direction  so  to  carxy 
on  tbe  business  as  not  to  allow  tbe  r^use 
from  tbe  works  to  fall  Into  tbe  river,  be 
was  not  liable  on  tbe  indictment  for  a  nui- 
sance caused  by  tbe  acts  of  bis  servants; 
tbat  be  must  bave  given  to  bis  servants  or 
agents  aU  tbe  antbority  tbat  was  incident 
to  tbe  carrying  on  of  tbe  business;  and  tbat 
it  was  necessary  to  prove  only  tbat  tbe  nui- 
sance was  caused  In  tbe  carrying  on  of  tbe 
works  of  tbe  quarry.  In  tbis  opinion  Judge 
Sbee  concurred.  Judge  Blackburn  said  it 
was  only  necessary  to  say  tbat  wbere  a 
person  maintains  works  by  bis  capital,  and 
employs  servants,  and  so  carries  on  tbe 
works  as  in  fact  to  cause  a  nuisance  to  a 
private  rlgbt,  for  wbicb  an  action  would  lie, 
if  tbe  same  nuisance  inflicts  an  injury  upon 
tbe  public  rlgbt  tbe  remedy  for  wblcb  would 
be  by  indictment,  tbe  evidence  wblcb  would 
maintain  tbe  action  would  also  support  tbe 
indictment.  Tbis  was  not  regarded  as  any 
Infringemoit  upon  tbe  general  rule  tbat  a 
master  Is  not  criminally  answerable  for  tbe 
act  of  bis  agent.    Tbe  rule  was  discharged. 

In  Brown  ▼.  Foot,  66  L.  T.  (N.  8.)  649,  tbe 
appellant,  a  seller  of  milk,  was  convicted 
in  tbe  court  below  for  violating  a  statute 
creating  a  penalty  for  tbe  sale  of  adulterat- 
ed milk  to  a  purcbaser  to  bis  prejudice.  Tbe 
milk  sold  was  adulterated,  without  tbe  cog- 
nizance of  the  master,  by  his  serrant,  em- 
ployed in  the  general  business  of  selling  milk 
for  the  master.  Affirming  tbe  conviction,  it 
was  said  by  Judge  Wills  that  the  master 
was  bound,  not  only  not  to  sell  an  adulter- 
ated article  blmsdf,  but  to  take  care  tbat 
other  people  do  not  sell  it  for  blm;  that, 
if  he  does-  not  take  that  oare,  lie  breaks  tbe 
act  of  Parliament;  tbat,  as  the  servant  was 
acting  wltbln  his  orders  In  selling,  what 
be  did  wrongly  in  the  scope  of  bis  employ- 
ment was  a  matter  for  wblcb  tbe  master 
was  liable,  because  it  was  bis  business  to 
see  that  wltbln  tbe  scope  of  the  delegated 
authority  the  servant  carried  out  the  act 
of  Parliament,  Just  as  much  as  he  did  him- 
self. To  tbe  same  effect  are  Rex  v.  Med- 
ley, 6  O.  &  P.  292,  25  B.  C.  li.  439,  and 
Parker  t.  Alloi  [1890]  1  Q.  B.  D.  20. 

In  State  v.  Oilmore,  80  Vt  614,  68  Atl. 
658,  16  L.  B.  A.  (N.  S.)  786,  the  statute 
prohibiting  a  licensee  from  selling  or  fui^ 
nlshing  intoxicating  liquor  to  a  minor  for 
his  own  use  or  toe  the  use  of  any  other 
person  was  involved.  The  servant  of  tbe 
respondent,  a  flrst-dass  licensee,  contrary 
to  bis  prindpal'i  instructtons  not  to  sell 
to  minors,  sold  intoxicating  liquor  to  a 
minor,  taking  pay  therefor.  The  liquor 
sold  was  taken  from  tbe  respondent's  stock 
of  liquors,  kept  by  blm  for  sale  under  his 
license.  It  was  held  tbat  tbe  respondent 
could  not  delegate  tbe  conduct  of  the  busi- 
ness to  an  agent,  with  instruction  not  to  sell 


to  minors  and!  himself  escape  liability  if 
tbe  €igent  violates  the  law  in  this  regard; 
that  the  offense  was  complete  when  sucb 
sale  was  made  under  and  by  virtue  of  the 
license,  and  in  tbe  line  of  tbe  respondent* a 
business  as  licensee,  and  it  was  immaterial 
whether  the  act  was  done  by  tbe  licensee 
himself  or  by  his  servant;  that  when  lie 
engaged  in  tbe  business  he  assumed  all  tbe 
risk  of  bis  employes  violating  tbe  conditions 
of  bis  license,  and  their  acts  were  bis  acta, 
when  done  in  carrying  on  the  licensed  bual- 


nnd«:  these  authorities  the  question  of 
intention  is  immaterial.  The  statute  looks 
at  and  punishes  tbe  act  constituting  tbe  of- 
fense, without  regard  to  the  Intention  of 
the  person  by  or  for  whom  tbe  distribution 
was  made.  A  person  may  lawfully  distrib- 
ute such  articles  as  are  named  in  tbe  stat- 
ute, if  he  observes  its  provisions.  If  be 
employs  an  agent  for  tbat  purpose,  it  is 
his  duty  to  know  that  tbe  law  regulating 
the  manner  of  distribution  be  not  violated, 
and  in  case  of  its  violation  by  such  agent 
in  the  performance  of  the  duties  of  his 
agency  the  principal  is  not  absolved  from 
responsibility  by  showing  tbat  in  tbe  man- 
ner of  tbe  work  the  violattve  acts  were  con- 
trary to  bis  previous  general  Instructions. 
It  follows  that,  notwithstanding  tbe  distribu- 
tion alleged  was  in  fact  by  the  respondent's 
agent,  and  contrary  to  bis  general  instruc- 
tion against  delivering  to  children,  yet,  as 
It  was  done  by  tbe  agent  in  distributing 
samples  furnished  him  by  tbe  respondent 
for  that  purpose,  acting  under  the  respond- 
ent's orders,  and  in  the  prosecution  of  tbe 
respondent's  business,  for  which  be  was  em- 
ployed, the  distribution  was  caused  by  the 
respondent,  wltbln  tbe  meaning  of  the  stat- 
ute, and  be  is  answerable  therefor. 

Judgment  tbat  there  is  no  error  in  tbe 
proceedings,  and  that  the  respondent  take 
nothing  by  bis  exceptions.  Let  execution  be 
done. 


HXJNTLET  et  aL  v.  HOUGHTON  et  aL 

(Supreme  Court  of  Vermont.     Windham. 
Oct  18,  1911.) 

1.  Deeds  (|  9S*)— Constbucxioh— Intwit  of 
Pabtues. 

In  construing  the  descriptive  part  of  a 
deed,  the  intention  of  the  parties  should  control, 
when  it  can  be  ascertained  therefrom. 

[E^.  Note.— For  other  cases,  see  Deeds^  Cent. 
Dig.  H  231,  232 ;  Dec.  Dig.  i  93.*] 

2.  Dbeos   (I   111*)— CoNSTBUcnoM— DEScaip^ 

TION. 

When  tbe  partlcalar  and  general  descrip- 
tions of  a  deed  conflict,  effect  should  be  given 
to  tbe  particular  description  in  ascertaining 
the  intention  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Dec 
Dig.  i  lll.»] 
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8.    DOCDS    (S   114*)— CONBTBUCnON. 

In  1883  E.  conveyed  a  farm  in  L.  to  de- 
fendant, containing  about  95  acres,  subject  to 
an  annual  rent  to  a  school  corporation,  and  in 
1890  another  conveyed  to  defendant  a  3%-acre 
tract  adjoining  the  land  conveyed  by  the  B. 
deed,  which  was  subject  to  an  annual  rent  of  68 
cents,  and  in  1896  defendant  gave  a  banlE  a 
mortgage  on  all  of  the  realty  in  L.,  describing 
it  as  the  farm  "owned  and  formerly  occupied" 
by  him,  containing  100  acres  more  or  less,  and 
bounding  it  by  the  lands  of  the  adjoining  own- 
ers; the  3%-acre  tract  being  a  part  of  the 
farm  mortgaged.  The  mortgage  was  foreclosed, 
and  the  bank  thereafter  conveyed  the 'land  to 
plaintiffs,  describing  it  as  the  farm  "fotmeriT 
owned  by"  defendant,  the  description  with  ref- 
erence to  the  adjoining  lands  correctly  describ- 
ing the  whole  farm,  which  the  bank  purchased 
under  the  mortgage  foreclosure,  including  the 
S^/i  acres;  but  the  deed  further  stated  that 
the  land  was  subject  to  an  annual  rent  to  the 
•cbool  corporation,  and  that  the  premises  were 
the  same  as  conveyed  to  it  by  tne  E.  deed  of 
1883,  and  referred  to  that  deed  for  a  more  par- 
ticnlar  description.  In  1908  defendant  paid  to 
the  school  corporation  the  annual  rental  of  63 
cents  on  the  3%-acre  tract.  Beld,  that  the  ref- 
erence to  the  E.  deed  for  a  more  particular  de- 
scription was  in  law  a  general  description,  so 
that  the  particular  description  would  prevail, 
and  the  deed  to  plaintiffs  be  construed  as  in- 
cluding the  3%-acre  tract. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  S  114.*] 

4.  Deeds  (J  90*)— Constbuction. 

Aa  between  two  equally  natural  and  rea- 
sonable constructions  of  a  deed,  that  should  be 
adopted  which  is  most  favorable  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  234-237;   Dec.  Dig.  I  ©0.«] 

5.  TBIAI.  (I   368*>— OOHSTBUCTION. 

A  recital,  in  an  agreed  statement  of  facts 
In  an  action  of  trespass  to  the  freehold,  that 
eight  years  after  defendant's  interest  in  land 
w^  foreclosed  he  "entered  apon"  it  without 
plaintiff's  leave  and  cut  hay  Uierefrom,  implied 
that  defendant  was  oat  of  possession  at  the 
time  of  soch  entry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  368 ;   Dec.  Dig.  |  368.*] 

6.  Tbesfabs  (i  16*)— Title  to   Sustair  Ac- 
tion. 

One  having  title  and  the  right  of  imme- 
diate possession  of  land  may  maintain  an  ac- 
tion of  trespass  to  the  freehold. 

[EM.  Note.— For  other  cases,  see  Trespass, 
Dec  Dig.  I  ia»] 

7.  Afpbai,  and  Ebbob  (g   1175*)  —  Dispoai- 
nos— Rkmdebino  Judgment. 

Where,  in  trespass  to  the  freehold,  the 
agreed  statement  of  facts  gives  the  value  of 
hay  cnt  bj  defendants,  and  refers  to  no  other 
element  of  damage,  the  Supreme  dourt  may, 
npon  reversing  a  judgment  for  defendants,  ren- 
der judgment  for  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4573-^4587;  Dec.  Dig.  { 
1175.*] 

Exceptions  from  Wlndtaam  Comity  Court; 
Alfred  A.  Hall,  Judge. 

Action  by  Martin  C.  Huntley  and  others 
against  Stephen  Houghton  and  others.  Judg- 
ment for  defendants,  .and  plaintiffs  except. 
Judgment  reversed,  and  rendered  for  plaln- 
Utfs. 


Argued  before  BOWSLL,  0.  J.,  and  MUN- 
80N.  WATSON,  HASEI/FON,  and  POW- 
ERS, J  J. 

Cudworth  Se  Pierce,  for  plaintiffs.  F.  C. 
Archibald,  for  defendants. 

BASEI/TON,  J.  This  was  an  action  of 
trespass  on  the  freehold.  Tbe  case  was  sub- 
mitted to  the  county  court  on  an  agreed 
statement  of  facts,  and  on  such  statement 
Judgment  was  rendered  pro  forma  for  tbe 
defendant     The  plaintiff  excepted. 

In  1883  Mary  B.  G.  Eddy  conveyed  to  Ste- 
phen Hougbton  a  certain  farm  in  London- 
derry, containing,  according  to  tbe  descrip- 
tion in  the  deed,  about  95  acres,  subject 
to  an  annual  rent  to  tbe  Londonderry  Gram- 
mar School  Corporation.  In  1890  Frank  P. 
Fuller  conveyed  to  tbe  same  grantee  a  tri- 
angular piece  of  land  of  about  3%  acres 
adjoining  tbe  land  conveyed  by  tbe  Eddy 
deed.  This  triangular  piece  of  land  was  sub- 
ject to  an  annual  rent  of  63  cents.  In  1896 
Houghton  and  bis  wife  gave  tbe  Factory 
Point  National  Bank  a  mortgage  of  all  their 
real  estate  in  Londonderry,  describing  It  as 
the  farm  "owned  and  formerly  occupied"  by 
them,  containing  100  acres,  more  or  less,  and 
bounding  it  by  tbe  lands  of  adjoining  own- 
ers. The  3^-acre  piece  was  one  comer  of 
the  farm  so  mortgaged.  This  mortgage  was 
foreclosed  by  decree  wblcb  became  absolute 
December  11,  1900.  Tbe  description  In  tbe 
decree  followed  the  mortgage.  July  26,  1901, 
tbe  Factory  Point  National  Bank  gave  tbe 
plaintiffs  a  deed,  wblcb  tbe  plaintiffs  claim 
was  a  conveyance  of  the  whole  farm  coTered 
by  tbe  mortgage  and  decree,  but  wblcb,  ac- 
cording to  tbe  defendants'  claim,  did  not 
convey  tbe  3%-acre  piece,  wblcb  is  tbe  piece 
to  wblcb  this  litigation  relates.  Tbe  deed 
from  the  national  bank  to  the  plaintiffs  des- 
ignated tbe  land  conveyed  as  the  farm  "for- 
merly owned  by  Stephen  Hougbton,"  and,  as 
we  have  seen,  tbe  3%-acre  piece  had  con- 
stituted a  part  of  that  farm.  Tbe  deed 
bounded  tbe  farm  on  tbe  north,  south,  east, 
and  west  by  lands  of  others,  and  this  part 
of  tbe  description  correctly  describes  the 
whole  farm,  which  tbe  bank  got  under  tbe 
decree  in  Its  favor,  and  is  not  a  correct  de- 
scription if  the  premises  conveyed  by  tbe 
bank  to  tbe  defendants  do  not  include  tbe 
3%-acre  piece.  Tbe  deed  then  goes  on  to  say 
that  tbe  premises  are  subject  to  an  annual 
rental  payable  to  tbe  Londonderry  Grammar 
School  Corporation,  and  that  they  are  the 
same  premises  conveyed  to  Stephen  Hougb- 
ton by  tbe  Eddy  deed  of  1883,  and  to  that 
deed  and  the  record  tibereof  reference  is 
made  for  more  particular  description. 

[1,  2]  It  will  be  seen  that  the  parts  of  the 
description  are  inconsistent,  and  the  ques- 
tion is:  What  are  tbe  controlling  elements? 
While  tbe  reference  to  a  former  deed  is  in 
terms  for  a  more  particular  description.  It 
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Is  what  the  law  terms  a  general  description. 
Cummings  v.  Black,  65  Vt.  76,  25  Atl.  006. 
In  construing  the  descriptive  part  of  the 
deed,  the  Intention  of  the  parties,  when  it  can 
be  gathered  therefrom,  is  to  govern,  and  the 
general  rule  is  stated  In  the  case  just  cited 
in  the  following  language:  "In  ascertaining 
such  intention,  when  the  particular  and  the 
general  description  do  not  coincide,  effect 
must  be  given  to  the  particular  description, 
such  as  Is  expressed  by  courses  and  dis- 
tances, by  permanent  muniments,  by  lot  and 
range,  and  by.  the  adjoining  surrounding 
lauds.  It  is  less  probable  that  the  parties 
would  make  an  unnoticed  mistake  In  the 
particular  than  In  the  general  description." 

13]  We  iind  nothing  in  this  case  to  indi- 
cate that  the  general  rule  should  not  apply; 
but,  on  the  contrary,  we  And  several  things 
which  indicate  that  it  should.  If  this  na- 
tional bank  had  intended  to  reserve  from  its 
deed  a  part  of  the  farm  which  It  had  acquir- 
ed by  foreclosure,  it  is  difficult  to  understand 
how  it  should  have  described  the  farm  by 
reference  entirely  to  the  lands  of  others.  In 
describing  the  land  as  the  farm  formerly 
owned  by  Stephen  Houghton,  the  grantor 
would  naturally  have  bad  reference  to  the 
farm  as  it  was  at  the  flmes  when  it  took  its 
mortgage  deed  from  Houghton  and  when  it 
obtained  Its  decree  of  foreclosure.  It  ap- 
pears that  down  to  1908  Houghton  paid  to 
the  agent  for  the  Londonderry  Grammar 
School  Corporation  the  annual  rental  of  63 
cents  on  the  3^-acre  piece  of  land.  But  this 
fact  does  not  aid  the  defendants;  for  beyond 
all  question  he  had  been  foreclosed  of  his 
Interest  in  the  land,  and  there  is  nothing  In 
the  statement  of  facts  to  suggest  that,  at 
any  time  after  conveying  the  Houghton  farm 
to  the  plaintiffs,  the  bank  In  any  way  assert- 
ed, or  suggested,  or  recognized  that  It  had 
not  conveyed  the  entire  farm.  The  principles 
of  construction  herein  applied  are  well  set' 
tied  in  the  state.  Splller  v.  Scrlbner,  36  Vt 
245;  Hibbard  v.  Hurlbnrt,  10  Vt.  173;  Moi^ 
row  T.  WUlard,  30  Vt.  118;  Cnmmhigs  v. 
.Black,  65  Vt  76,  25  Att.  906;  Bundy  v.  Mor- 
gan, 45  Vt  46;  Wilder  v.  Davenport,  58  Vt 
642,  6  Atl.  753;  Chapman  T.  Longworth,  71 
Vt  228,  44  Att.  352. 

[4]  If,  as  we  do  not  think,  the  Intention 
of  the  parties  to  the  deed  is  not  resolved  by 
the  considerations  already  suggested,  then 
resort  should  be  had  to  the  principle  that, 
as  betweoi  two  constructions  equally  natural 
and  reasonable,  that  should  be  adopted  which 
is  most  favorable  to  the  grantee.  Mills  v. 
Catlln,  22  Vt  98. 

[5,  8]  The  plaintiffs  treat  the  question  of 
the  construction  of  the  deed  to  them  from 
the  national  bank  as  the  only  question  in 
the  case;  but  the  defendants  raise  a  question 
as  to  whether  It  appears  that  the  defendant 
Houghton  had  ever  been  dispossessed  of  the 
land.    We  have  seen  that  he  was  foreclosed 


I  of  all  bis  interest  in  the  land  in  1900;  and 
the  agreed  statement  recites  that  during  the 
summer  of  1908— that  is,  nearly  eight  years 
later — the  defendants,  without  leave  of  the 
plaintiffs,  entered  upon  the  land  in  qpiestion 
and  cut  and  moved  therefrom  hay  of  the 
value  of  $7.  Whether  or  not  this  question 
of  possession  was  spoken  of  below  does  not 
appear;  but  we  think  the  statement  that  the 
defendants,  in  the  summer  of  1908,  "entered 
upon"  the  land.  Imports  that  at  the  time  of 
such  entry  they  were  without  possession. 
So  the  plaintiffs,  having  title,  and  at  least 
the  right  of  Immediate  pos-sesslon,  were  enti- 
tled to  maintain  this  action  of  trespass. 
Harris  v.  Haynes,  34  Vt  220;  Cheslcy  v. 
Brockway,  34  Vt  550;  Robinson  v.  Douplass, 
2  Alkens,  364,  368;  Langdon  v.  Templeton, 
66  Vt  173,  181,  28  AU.  866. 

[7]  There  must  be  a  reversal  of  the  pro 
forma  Judgment  in  favor  of  the  defendants, 
and,  since  the  agreed  statement  of  facts  gives 
the  value  of  the  hay  cut,  and  refers  to  no 
other  element  of  damage  to  the  plaintiffs. 
we  have  an  approximately  accurate  basis  on 
which  to  render  Judgment  for  the  plaintiffs. 

Accordingly,  the  pro  forma  judinnent  is 
reversed,  and  Judgment  is  rendered  for  the 
plaintiffs,  to  recover  of  the  defoidants  the 
sum  of  $7  and  their  costs. 


BISHOP  ▼.  READSBORO  CHAIR  MFG.  CO. 

(Supreme  Court  of  Vermont.     Bennington. 
Oct.  9,  1911.) 

1.  Husband  ahd  Wotb  (§  9*)—Was'a  Rkal- 

TT— OWMEBSHIP. 

where  at  a  wife's  marriage  she  was  seised 
of  an  estate  of  Inheritance  in  certain  described 
real  estate,  her  husband  by  virtue  of  his  marital 
right  became  seised  of  the  freehold,  and  was 
entitled  to /the  possession  and  to  the  rents  and 
profits  during  tnelr  joint  lives. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {|  30-37 ;  Dec.  Dig.  i  9.*] 

2.  Husband   and    Wifb   (|    207*)  —  Wife's 
Rbamt— In  JtJBiKS— Actions. 

In  an  action  for  damages  to  the  real  prop- 
erty of  a  wife  during  coverture,  the  husband 
may  sue  alone  or  the  wife  may  be  joined,  but 
the  action  is  improperly  brought  in  the  name  of 
the  wife  alone. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  H  756-759;  Dec.  Dig.  f  207.*] 

3.  Pabties  (S  75*)— Pbopkb  Pabties— Plxa.  in 
Abatement. 

The  objection  that  an  action  for  injuries 
to  the  real  property  of  a  married  woman  was 
improperly  brought  in  her  name  alone,  and  nut 
in  the  name  of  her  husband  or  in  their  Joint 
names,  could  only  be  pleaded  in  abatement,  and 
was  not  available  in  bar  or  under  the  general 
issue. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  {{  115,  116;   Dec  Digrl  75.*] 

4.  Adjoining  Landownebb  (S  7*) — Ikjxjbt  tx) 
Adjoininq  Pbopebty— Evidence. 

In  an  action  for  injuries  to  plaintiffs  bouse 
by  boards  from  piles  on  defendant's  adjoininK 
property  being  blown  atminst  the  same,  evidence 
held  to  warrant  a  finding  of  negligence  in  de- 


*For  other  easM  see  tame  topic  and  section  NUMBEiR  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  SerlM  *  Rap'r  Indexes 


Digitized  by 


Google 


Vt) 


BISHOP  ▼,  READSBORO  CHAIR  MFG.  CO. 


455 


kndanfs  failnn  to  properly  pile  and  secure  the 
boaMs. 

[Etf.   Note.— For  other  cases,   see   Adjoining 
Laodownen,  Cent  Dig.  H  6^-69;    Dec  Dig. 

S.  Adjoi:?ij«g  Landowners  (I  7*)  —  In jtjby 
10  Adjoining  Peopkbtt  — Act  of  God  — 
Hion  Wind. 

Where  boards  were  blown  from  defendant's 
himber  piles  on  its  adjoining  property  on  to  and 
igainst  plaintUTs  hoase,  breaking  the  windows 
i«d  otherwise  injuring  the  same,  and  the  wind, 
tfaoagh  high,  was  not  unpreredented,  defendant 
vas  not  relieved  from  liability  on  the  theory 
that  the  injury  resulted  from  an  act  of  Grod. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  S§  53-59;    Dec.  Dig. 

8.  Adjoining  Landowners  (§  7*)— Care  Re- 

QCiiED— PiUNG  Lumber. 
Defendant  while  entitled  to  pile  lumber  on 
its  own  land  was  bound  to  so  pile  or  secure  the 
Hme  as  to  guard  against  its  being  blown  on  to 
tnd  against  plaintiff's  adjoining  proiierty. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  H  63-60;    Dec.  Dig. 

T.  Adjoiriro  Lahdownebs  ((  l*y—lmvKT  TO 

AwoiRiNO  Land— Snowsudb. 

Where  snow  was  permitted  to  slide  from 
defendant's  roof  on  to  plaintiff's  adjoining  prem- 
iME  and  against  her  house,  to  her  injury,  and 
defendant  with  notice,  did  nothing  to  prevent 
it,  it  was  prima  facie  negligent,  and  liable  for 
the  injury  sustained. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec.  Dig.  {  7.*] 

8.  NtnsAKCE  (I  42*)— AonoK— NoTiCB  01>— 
Co:«tinuanck-- Grantee. 

The  grantee  of  an  estate  Is  not  liable  for 
an  injury  resulting  from  the  continuance  of  a 
nuisance  erected  thereon  before  he  came  into 
the  estate  until  he  had  notice  to  remove  it. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {{  101-103 ;   Dec.  Dig.  |  42.*] 

9.  Nuisance  (|  42*)  —  Action  —  N«>tice  to 
Abate. 

No  particular  form  of  notice  or  request  for 
(hatement  of  a  nuisance  is  required  to  charge 
a  gnntee  with  liability  for  the  continuance 
thereof  ;  any  notice  informing  the  grantee  of 
the  existence  of  the  nuisance  and  of  the  desire 
ot  the  objector  to  have  it  removed  being  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  <|  101-108 ;   Dec.  Dig.  i  42.*] 

10.  Nuisance  d  49*)  —  NoncK  —  Evidence — 
Question  fob  Jttbt. 

In  an  action  for  injury  to  real  property  by 
the  existence  of  a  nuisance  on  defendant's  prem- 
IMB,  eridence  lield  to  warant  a  finding  of  notice 
to  defendant  of  the  existence  of  the  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  f  4».*] 

U.  Adjoining  Lanoownebs  (|  7*)— Dauaoxs 
TO  Adjoiniho  Pbofxbtt— Repaib— Inbtbuc- 
noKs. 
Where  plaintiffs  property  was  injured  by 
now  and  lumber  falling  and  being  blown  from 
i^fondant's   adjoining   property    against    plain- 
T  fs  house,   and  plaintiffs  husband   made   re- 
P<in  on  ber  behalf  and  at  her  expense,  necessi- 
tated by   the  injuries,   an  instruction  that  the 
ivTj  should  not  include  in  any  damages  to  which 
the^  might  find  plaintiff  entitled  any  sum  for 
labor  performed  by  the  husband  was  properly 
refused. 

[Rd.  Note. — For  other  cases,  see  Adjoining 
landowners.  Cent  Dig.  K  53-59;  Dec.  Dig, 
5  7.*1 


12.  Adjoining  Landowners  (|  7*)  —  Injury 
to  Adjoining  Pbopebtt  —  Snow  fboh 
Roof. 

Where  snow  was  i)ermitted  to  accumulate 
on  defendant's  roof  and  to  fall  on  plaintiff's 
adjoining  property,  a  request  to  charge  that 
plaintiff  could  not  recover  for  any  damage  by 
reason  of  the  accumulation  on  the  ground  of 
snow  which  fell  from  defendant's  roof  was  prop- 
erly refused ;  plaintiff  being  entitled  to  recover 
nominal  damages  therefor,  at  least,  as  the  prac- 
tice, if  long  enough  continued,  would  give  a 
prescriptive  right 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  |i  63-4S8;  Dec.  Dig. 
i  7.*] 

13.  Evidence  (J  5*)— JuDiciAt  NonoB— Mat- 
ters of  Genebal  Knowledge. 

The  court  will  take  judicial  notice  as  a 
matter  of  common  knowledge  that  roof  guards 
placed  just  above  the  eaves  of  a  roof  to  prevent 
snow  from  sliding  off  are  in  effective  use. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  4;  Dec.  Dig.  {  5.*] 

14.  Adjoining  Landowners  (|  7*)— Injubibs 
to  Adjoining  Property- Instructions. 

Where,  in  an  action  for  trespass,  there  was 
other  evidence  from  which  the  law  would  imply 
malice  on  the  part  of  defendant  their  request  to 
charge  that,  if  defendant's  officers  did  not  come 
to  look  at  plaintiffs  property  when  requested  to 
do  so,  such  fact  was  not  evidence  of  willfulness, 
wantonness,  or  malice,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  {{  63-68;    Dec.   Dig. 

15.  Evioencb  (S  136*)— SnoLAB  Facts— Mal- 
ice. 

Where  plaintiff  claimed  malice  in  tne  main- 
tenance of  a  nuisance  by  defendant  in  permit- 
ting snow  to  slide  from  its' storehouses  on  to 
plaintiff's  property,  evidence  that  since  the 
bringing  of  the  suit  snow  had  slid  from  the 
storehouse  against  plaintifTs  house  was  admis- 
sible on  the  issue  of  willfulness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  404,  405 ;    Dec  Dig.  {  136.«] 

16.  Corporations  (|  493*)  —  Misconduct  of 
Officers— Punitive  Damages. 

Where  defendant  corporation  maintained  a 
storehouse  adjoining  plaintiff's  property,  and  its 
president,  treasurer,  and  manager,  after  notice, 
willfully  permitted  snow  and  ice  to  collect  on 
the  roof  and  slide  therefrom  on  to  and  against 
plaintiffs  house,  the  corporation  was  liable  for 
punitive  damages. 

I'Ei.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  1904 ;    Dec.  Dig.  §  493.*] 

17.  Evidence  (|  473*)— Opinion— Amount  of 
Damages. 

Plaintiff's  house  was  Injured  by  boards 
from  defendant's  lumber  piles  being  blown 
against  it,  smashing  the  windows  and  jamming 
and  splitting  the  clapboards,  and  breaking  a 
hole  or  holes  in  the  roof  of  the  porch  from  the 
side  of  the  house.  Held,  that  plaintiffs  hus- 
'band  was  properly  iiermitted  to  give  his  opin- 
ion as  to  the  amount  of  damacies  to  the  house 
under  the  rule  that  where  a  witness  has  means 
of  personal  observation  and  the  facts  which  led 
his  mind  to  a  conclusion  are  incapable  of  being 
detailed  and  described,  so  as  to  enable  anyone 
but  himself  to  form  an  IntelliGfent  conclusion 
from  them,  the  witness  may  add  his  opinion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  2220-2233 ;    Dec.  Dig.  {  473.*] 

18.  Adjoining  Landowners  (S  7*)— Injubt 
to  Adjoining  Property— Evidence. 

In  an  action  for  injuries  to  plaintiffs 
house  by  boards  piled  on  defendant's  property 
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being  blown  a/pilnat  it,  plaintiff's  Iinsband  waa 
properly  permitted  to  testify  that  after  the  first 
injury  to  the  house  he  spolce  to  defendant's  man- 
ager about  it  and  asked  him  if  he  was  going  to 
continue  piling  boards,  and  not  fasten  them 
down,  to  which  the  manager  replied  tliat  he  had 
told  the  foreman  either  to  weight  or  wire  the 
boards  to  bold  them. 

[Ed.  Note. — For  other  cases,  aefl  Adjoining 
Landowners,  Dec.  Dig.  {  7.*] 

19.  Appeal  and  Esrob  (S  2(M*)— Aduibsion 
OF  Evidence— Necessity  of  Objection. 
Reception  of  evidence  without  objection  is 

not  reviewable  on  exceptions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {|  1258-1280;    Dec.  Dig.  i 

Exceptions  from  Bennington  County  Court; 
Alfred  A.  Hall.  Judge. 

Action  by  Frances  J.  Bishop  against  the 
Readsboro  Chair  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBI/rON,  and  POW- 
ERS,  JJ. 

Chase  &  Daley,  for  plaintiff.  Holden  & 
Healy,  for  defendant 

WATSON,  J.  One  ground  assigned  In  the 
defendant's  motion  for  a  verdict,  also  In  Its 
motion  to  set  aside  the  verdict,  Is  that  from 
the  undisputed  evidence  the  plaintiff  at  the 
time  the  grievances  complained  of  were  com- 
mitted was  and  hitherto  has  been  and  now 
Is  a  feme  covert,  living  with  her  husband  on 
the  premises  alleged  to  have  been  damaged 
by  the  negligence  of  the  defendant,  of  which 
premises  the  husband  was  and  is  seized  in 
the  right  of  his  wife,  but  has  not  been  Join- 
ed as  a  party  plaintiff  In  this  action. 

[1]  At  the  time  of  the  plaintifTs  marriage 
in  1903,  she  was  seised  of  an  estate  of  in- 
heritance In  the  premises  described  In  the 
declaration,  and  upon  the  marriage  the  hus- 
band by  virtue  of  his  marital  rights  became 
seized  of  the  freehold;  and  the  law  Is,  as 
claimed  by  the  defendant,  that  this  entitled 
the  husband  to  the  possession  of  the  land  and 
to  the  rents  and  profits  during  their  Joint 
lives.  Laird  v.  Perry,  74  Vt  454,  52  Atl.  1040, 
59  JL  R.  A.  340. 

[2]  Tet  the  conclusion  drawn  in  defend- 
ant's brief  that  the  action  should  have  been 
brought  In  the  husband's  name  alone  does 
not  follow.  This  suit  is  merely  for  damages 
to  the  real  property  of  the  wife  during  cover- 
ture, and  for  such  purpose  the  husband  may 
sue  alone,  or  the  wife  may  be  Joined.  In 
Armstrong  and  Wife  ▼.  Colby,  47  Vt  359, 
the  action  was  trespass  quare  dausum  freglt 
On  motion  in  arrest  of  judgment  It  was  said 
that  the  gist  of  the  cause  of  action  set  forth 
in  each  count  of  the  declaration  Is  the  break- 
ing and  entering  a  close  alleged  to  be  the 
plaintiffs'  close;  that  tlie  plaintiffs,  though 
husband  and  wife,  might  Jointly  have  a  close, 
nnd  this  allegation  is  in  effect  that  the  one 


in  questloa  was  theiis  jointly;  and  that.  If 
ao,  it  was  hers  as  much  as  it  was  his,  and  a 
cause  of  action  for  on  injury  to  It  would  sur- 
vive to  her  If  she  survived  him,  and  they 
might  sue  Jointly  for  such  injury.  In  Smith 
T.  Fitzgerald,  59  Vt  451,  9  Aa  604,  the  ac- 
tion was  trespass  quare  clausum  freglt 
brought  by  the  husband  alone  for  catting 
trees  on  land  of  which  the  plaintiff  and  his 
wife  were  In  possession  In  the  right  of  the^ 
wife;  bis  marital  rights  being  bis  only  ha-' 
terest  In  the  realty.  Tbe  case  was  heard  on 
referee's  report  One  question  presented  was 
whether  the  action  could  be  maintained  in 
the  name  of  the  husband  alone  for  cutting 
trees  on  tbe  wife's  land  during  coverture. 
Holding  that  the  action  was  pfoperly  brought, 
tbe  court  said  the  law  was  well  settled  that 
an  action  of  trespass  for  injuries  to  the  wife's 
land  during  coverture  will  survive  to  tbe  hus- 
band on  tbe  death  of  tbe  wife,  and  if  tbe 
wife  survive  any  action  for  a  tort  coinmit- 
ted  to  ber  real  estate  during  coverture  will 
survive  to  ber;  and  that  the  principle  deduc- 
ed from  tbe  cases  cited  in  the  opinion  was 
"that  in  all  cases  for  injuries  done  to  the 
wife's  land  during  coverture,  where  the  right 
of  action  will  Burvlve  to  the  wife  upon  the 
death  of  the  husband,  and  to  the  husband 
upon  tbe  death  of  tbe  wife,  the  husband  may 
sue  alone  or  Join  with  his  wife  at  his  elec- 
tion." The  same  general  principle  ban  been 
held  applicable  where  the  husband  was  seised 
of  a  house  for  life  in  the  right  of  bis  wife, 
and  leased  it  for  years  to  a  tenant  who  burn- 
ed It  (Cro.  EIlz.  461);  where  the  action  was 
on  tbe  case  for  cutting  down  trees,  the  tops 
of  which  were  reserved  to  the  wife  for  her 
life  (Tregmlel  v.  Rieve,  Cro.  Car.  437);  where 
the  action  was  on  the  case  for  stopping  a 
way  to  the  land  of  the  wife,  as  the  wrong 
was  done  to  the  wife,  the  husband  having 
the  close  in  her  right  (Baker  v.  Brercman. 
Cro.  Car.  419);  where  tbe  action  was  brought 
by  the  dippers  at  Tunbridge  Wells  against 
the  defendant  for  exercising  the  business  of 
a  dipper,  not  being  duly  appointed,  and  ap- 
proved according  to  a  private  statute  (Weller 
V.  Baker,  2  Wils.  414,  423).  In  this  last  case 
it  was  said  that  wherevo-  tbe  wife  is  the 
meritorious  cause  she  may  Join  in  tbe  action. 
To  the  same  effect  are,  also,  Abbott  ▼.  Blo- 
field,  Cro.  Jac.  644;  Rose  ▼.  Bowker,  1  H.  BL 
109.  In  the  case  before  us  the  wife's  inter- 
est In  tbe  real  property  injured  does  not  give 
tbe  right  to  sue  In  her  own  name  alone.  Yet, 
to  be  effective,  advantage  thereof  should 
have  been  taken  in  the  manner  pointed  out 
In  the  law  of  pleadings. 

[31  Tbe  rule  is  in  tort  actions  at  least  that 
where  the  feme  was  legally  Interested  be- 
fore or  during  coverture  In  the  subject-mat- 
ter of  the  action  and  might  properly  Join  in 
a  suit  with  her  husband,  bnt  sues  alone,  the 
coverture  can  only  be  pleaded  in  abatement 
It  cannot  be  pleaded  in  bar,  or  given  in  evi- 
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dence  nnder  the  general  Issue.  1  Chit  PL 
•449;  1  Saund.  PL  &  Er.  7;  Bates  v.  Stevens, 
4  Yt  646;   Snow  v.  Carpenter,  49  Vt  426. 

It  Is  said  that  the  declaration  contains  no 
allegations  of  the  wife's  Interest  in  the  prop- 
erty. However  this  may  be,  we  pass  It  with- 
out further  notice,  since  neither  the  declara- 
tion nor  a  copy  thereof  has  been  furnish- 
ed us. 

[4]  The  defendant  moved  for  a  verdict  on 
the  first  coant,  for  that  there  was  no  evi- 
dence tending  to  show  the  defendant  guilty 
of  any  negligence  which  caused  the  Injury 
alleged  therein.  Hereon  It  1b  argued  that  It 
nowhere  appears  in  the  testimony  how  high 
the  pile  was  from  which  the  boards  were 
blown,  nor  whether  the  boards  In  question 
were  blown  from  a  pile  near  the  line  between 
the  properties  or  from  a  pile  erected  in  an- 
other part  of  the  yard,  or  from  one  of  the 
piles  which  were  usually  In  the  process  of 
ronstructlon.  This  position  is  not  well  tak- 
en. The  plaintiff's  evidence  tended  to  show 
tbab  17.6  feet  north  of  the  front  of  the  up- 
right pert  of  the  plalntlfTs  house  and  parallel 
with  it  is  the  south  line  of  School  street,  and 
the  porch  on  the  front  of  the  house  Is  6  by 
4^  feet;  that  the  defendant's  land,  called 
here  the  "Mandevllle  property,"  adjoins  the 
plainttlTs  land  on  the  west,  the  line  between 
them  mnnlng  practically  at  right  angles 
with  the  line  of  the  street,  extending  south- 
erly; that  this  division  line  Is  5.10  feet  from 
the  northerly  end,  and  5.9  feet  from  the 
southerly  end,  of  the  upright  part  of  the 
plalntllTB  house,  and  the  ell  part  of  the 
house  is  nearer.  It  being  at  the  north  comer 
3.3  feet  and  at  the  south  comer  4  teet  from 
the  line;  that  on  Its  side  of  the  divlslou  line 
and  near  to  it  the  defendant  has  a  store- 
house   feet  wide,  extending  north  and 

south  between  86  and  87  feet,  the  north  end  of 
which  is  about  63  feet  from  the  south  line  of 
the  street;  that  the  defendant  went  into  pos- 
session of  Its  said  property  as  purchaser  In 
July.  1907;  that  most  of  the  time  since  thus 
taking  possession  the  defendant  has  had 
pretty  much  all  of  its  land  from  the  store- 
house north  to  the  street  next  to  the  plain- 
tiff's line  covered  with  lumber  piles,  the  piles 
being  very  near  to  the  line,  and  occasionally 
a  ^oard  would  reach  over;  that  soon  after 
defendant  began  to  pile  lumber  there,  and 
before  any  damage  was  done,  the  plaintiff's 
husband,  noticing  the  piles  and  being  fear- 
ful that  the  wind  might  blow  them  over, 
spoke  to  the  defendant's  manager  about  it 
Silking  him  If  It  would  not  be  best  to  wire  or 
fasten  the  piles  down  to  hold  the  top  boards 
from  blowing  off  against  the  plaintiff's  build- 
ings and  the  windows  therein,  and  the  man- 
ager said  he  would  see  about  it,  but  nothing 
was  done  by  way  of  fastening  them  down; 
that  soon  after  this  interview  a  heavy  wind 
(In  the  language  of  the  husband  as  a  witness) 
"blew  the  boards  here  and  there  and  drove 
some  of  them  through  the  windows,  some  of 
them  against  the  buildings,  some  of  them  un- 


der the  porcb  to  the  front  door  and  over  in- 
to the  yard";  that  windows  were  smashed, 
and  the  house  otherwise  damaged;  that 
(a«aln  quoting  from  the  testimony  of  the 
husband)  "at  the  further  side  towards  School 
street  the  pile  that  run  the  farthest  it  look- 
ed as  though  it  had  fallen  off  the  top  of  the 
pile,  the  board  had,  and  had  fallen  over  on 
the  top  of  tne  porch  and  jammed  the  shingles 
and  broke  them,  and  jammed  the  porch  away 
from  the  side  of  the  building  an  inch  and  a 
half  or  a  quarter."  The  plaintiff  as  a  wit- 
ness, being  asked  whether  she  could  see  the 
pile  this  board  came  from,  said:  "The  pile 
was  up  like  that  and  the  boards  had  not 
been  fastened  down,  •  •  *  and,  as  it  slid 
off  the  pile,  it  came  right  down  into  the 
house."  The  evidence  also  showed  that  on 
two  other  occasions  later  boards  were  blown 
from  these  piles  over  Into  the  plaintiff's 
yard  and  on  her  premises,  hitting  the  side  of 
her  buildings  and  Jamming  the  clapboards 
on  Que  or  both  of  the  occasions. 

[(]  In  this  connection  It  is  further  argued 
that  the  proximate  cause  of  such  Injury  was 
not  the  defendant's  negligence,  but  solely 
the  heavy  wind,  an  act  of  God  for  which 
the  defendant  is  not  liable.  The  only  evi- 
dence before  the  court  respecting  the  char- 
acter of  the  wind  on  the  occasion  when  the 
board  or  boards  were  blown  through  plaln- 
tlfTs windows,  and  of  the  winds  to  which 
that  place  is  subject,  was  introduced  by  the 
plaintiff,  and  was  unconfilctlng.  In  substance 
It  was  that  on  the  occasion  referred  to  there 
was  a  h'eavy  bard  wind,  accompanied  by 
halL  sleet,  and  snow.  On  being  cross-ex- 
amined by  defendant's  counsel  touching  the 
wind  on  that  occasion,  the  witness  testified 
as  follows:  "Q.  The  wind  must  have  been 
blowing  hard  that  night  A.  Tes,  sir.  Q. 
Whether  that  was  usual?  A.  I  have  seen  it 
blow  at  other  times  as  hard."  In  answer 
to  another  question  in  cross-examination  the 
witness  said:  "It  is  a  hard  place  for  winds. 
It  is  all  open,  and  the  wind  blows  harder 
than  it  used  to  on  School  street"  Another 
witness  who  lived  five  years  on  this  place 
before  the  plaintiff  purchased  it  in  1894 
was  asked  in  cross-examination,  "Q.  You  have 
some  hard  windstorms  over  there?"  and  an- 
swered, "Some  hard  winds."  The  plaintiff, 
being  cross-examined  regarding  the  board 
that  came  into  her  window,  testified  as  fol- 
lows: "Q.  The  first  was  the  one  that  went 
through  the  pantry  window?  A.  Yes.  Q. 
How  big  was  that  board?  A.  My  windows 
are  14  by  30,  I  should  say  a  foot  wide  and 
7  or  8  or  9  feet  long,  a  heavy  board.  Q. 
That  must  have  been  quite  a  wind  that  day? 
A.  It  was,  but  we  have  quite  winds."  This 
evidence  shows  an  ordinary  hard  wind,  such 
as  frequently  occurs  at  that  place  at  such 
season  of  the  year.  It  does  not  show  such 
an  extraordinary  or  unprecedented  wind  as 
may  properly  be  termed  In  law  an  act  of 
God. 

[t]  In   thus  piling  lumber  at  the  place 
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shown  by  the  testimony  the  defendant  was 
engaged  In  a  lawful  business  on  Its  own  land. 
Tet  In  80  doing  It  was  In  duty  bound  to  ex- 
ercise due  care  against  Infringing  the  legal 
rights  of  the  owner  of  the  adjoining  prop- 
erty. As  ordinary  hard  winds  of  the  char- 
acter of  that  on  the  occasion  In  question  are 
such  as  might  have  been  reasonably  expected 
to  occur  there,  the  defendant  was  tiound  to 
know  that  fact  and  in  piling  lumber  to  ex- 
ercise the  care  and  prudence  of  a  prudent 
man  in  like  circumstances  to  guard  against 
the  probable  consequences  of  such  winds. 
The  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  show  negligence  by  the  defendant  In 
this  respect  was  such  that  a  verdict  for 
the  plaintiff  might  reasonably  and  properly 
be  based  thereon,  and  there  was  no  error 
in  submitting  it  to  the  Jury.  Vaugban  v. 
Menlove,  3  Blng,  N.  C.  468,  18  Eng.  Rul. 
Cas.  715;  Mayor  of  New  York  v.  Bailey,  2 
Denio  (N.  T.)  433;  Dunsbach  v.  HoUister, 
49  Hun,  352,  2  N.  Y.  Supp.  94,  affirmed  in 
132  N.  Y.  602,  30  N.  B.  1152;  Washburn 
V.  Gllman,  64  Me.  163,  18  Am.  Rep.  246; 
Garland  v.  Towne,  55  N.  H.  66,  20  Am.  Rep. 
165. 

The  defendant  moved  for  a  verdict  upon  the 
second  count,  stating  four  different  grounds 
therefor,  but  reliance  is  now  placed  only 
upon  the  first  two;  that  there  was  no  evi- 
dence showing  the  defendant  guilty  of  any 
negligence  which  caused  the  injury  in  the 
count  complained  of;  and  that  by  the  un- 
disputed evidence  the  defendant  did  not 
erect  tbe  building  from  the  roof  of  which 
the  snow  la  alleged  to  have  slid.  The  mo- 
tion  was  properly  overruled. 

[7]  As  to  the  first  ground,  the  evidence 
shows  beyond  question  that  snow  was  al- 
lowed to  slide  from  defendant's  roof  onto 
the  plaintiffs  premises  and  against  her 
house,  to  her  injury  as  alleged,  and  that  de- 
fendant did  nothing  to  prevent  It.  The  second 
ground  requires  a  more  extended  considera- 
tion. The  "Mandeville  property"  was  pur- 
chased   by    the   defendant   on    December    5, 

1906,  but  possession  thereof  could  not  pass 
under  the  deed  of  conveyance  until  May  1, 

1907,  and  did  not  in  fact  till  July  following. 
At  the  time  the  defendant  purchased  this 
property  the  storehouse  was  on  It  Just  as  it 
is  now.  No  change  has  since  been  made  in 
the  location  of  the  building,  nor  in  the  build- 
ing Itself.  It  is  contended  that  the  damages 
sought  to  be  recovered  by  reason  of  snow 
sliding  from  the  roof  of  the  building  were 
suffered  before  any  notice  from  the  plaintiff 
to  the  defendant  to  abate  the  nuisance,  and 
consequently  no  recovery  can  be  had  there- 
for. 

[|]  Treating  this  as  within  the  motion 
(though  it  seems  otherwise),  the  general  rale 
of  law  that  the  grantee  of  an  estate  is  not 
liable  for  an  Injury  resulting  from  the  con- 
tinuance of  any  nuisance  erected  thereon  be- 
fore he  came  to  the  estate  until  he  has  no- 
tice to  remove  it  is  well  established.    Petti- 


bone  V.  Burton,  20  Vt  302;  Dodge  v.  Stacy. 
39  Vt  558;  Howe  Scale  Co.  v.  Terry,  47 
Vt.  109.  Whether  liability  attaches  after 
notice  of  the  existence  of  the  nuisance  with- 
out a  request  for  its  removal  we  need  not 
consider,  for,  in  the  case  before  us,  we  think 
the  plaintiff's  evidence  fairly  amounted  to 
both.  The  transcript  of  the  evidence  is  made 
a  part  of  the  exceptions  for  the  purpose,' 
among  other  things,  of  testing  the  accuracy 
of  the  statements  In  the  bill  of  exceptions 
as  to  the  meaning  and  tendency  of  the  tes- 
timony, and  la  made  to  control.  The  bill 
does  not  accurately  state  the  tendency  of 
the  plalntlfTs  evidence  in  this  respect  The 
plaintiffs  husband  testified  as  follows:  "Q. 
Was  there  a  time  soon  after  the  Readsboro 
Chair  Company  bought  that  property  when 
you  had  a  talk  with  one  of  the  officers  about 
that  snow?  A.  Yes,  sir.  Q.  And  whom  did 
you  talk  with?  A.  I  talked  with  Mr.  Clark, 
Mr.  A.  B.  Clark.  Q.  What  was  your  talk 
about  this  snow?  A.  I  epoike  to  Mr.  Clark 
I  think  two  or  three  times  In  regard  to  that 
snow,  and  asked  him  to  put  some  snow 
protectors  on  to  hold  the  snow  on  his  roof, 
and  not  let  it  come  onto  us.  Q.  What  did 
Mr.  Clark  say  about  that?  A.  He  said  he 
guessed  It  could  be  fixed.  Q.  Wbat  did  be 
say  be  would  do?  A.  He  said  he  would 
look  it  over.  He  did  not  tell  me  whether 
he  would  or  would  not  do  it  In  regard  to 
the  roof.  Q.  Did  you  ^eak  to  Mr.  Clark 
about  a  protector,  or  did  he  speak  about  a 
protector?  A.  I  spoke  to  him  first'  Q.  Was 
anything  done  about  it?    A.  Never;  no,  sir." 

[J]  No  particular  form  of  notice  or  request 
is  required,  and  it  may  be  either  written  or 
oral,  or  by  acts  done.  If  it  informs  the 
party  to  be  affected  by  it  of  the  existence 
of  the  nuisance,  and  of  the  desire  of  the 
party  injured  to  have  It  removed,  so  that 
the  person  to  whom  it  is  addressed  fully 
understands  the  ground  of  the  complaint 
and  that  the  party  giving  It  is  unvriUing  to 
have  it  continue,  it  is  sufficient  Carleton 
V.  Redlngton,  21  N.  H.  291;  Snow  v.  Cowles, 
26  N.  H.  275;  Conhocton  Stone  Road  ▼. 
Buffalo,  etc.,  R,  Co.,  51  N.  Y.  673,  10  Am. 
Rep.  646.  It  Is  further  argued  that  it  does 
not  appear  that  Clark  was  engaged  In  the 
business  of  the  corporation  at  any  of  the 
times  when  Bishop  spoke  to  him  about  the 
snow,  that  what  Bishop  said  was  Intended 
for  the  corporation,  or  that  Clark  had  any 
authority  In  respect  thereof,  so  that  notice 
to  him  would  bind  the  corporation.  These 
are  questions  not  covered  by  the  motion, 
and  therefore  not  considered.  It  Is  said  in 
defendant's  brief  that  the  statement  in  the 
bill  of  exceptions  that  the  evidence  of  the 
plaintiff  tended  to  show  that  her  hnsband 
acted  in  all  these  matters  as  her  agent  is 
not  warranted  by  the  testimony. 

no]  The  plaintiff  when  on  the  stand  as  a 
witness  was  asked  what  she  did,  if  anything. 
In  regard  to  notifying  the  defendant  or  Its 
officers,  the  president  or  manager,  In  regard 


Digitized  by  VjOOQIC 


Vt) 


BISHOP  T.  KEADSBOaO  CHAIB  MFG.  CO. 


469 


10  this  snow  tbat  come  off  their  roof  against 
her  bonse,  and  answered,  "Mr.  Bishop  went 
and  spoke  to" — She  was  then  Interrupted 
by  the  court,  with  the  question  whether 
gbe  heard  the  talk,  and  answered  Is  the  neg- 
atlre.  Her  answer  before  such  Interruption, 
Tlewed  In  the  light  of  the  question  asked, 
fairly  means  that  she  sent  her  husband.  In 
cross-examination,  having  testified  concern- 
ing the  occasion  of  the  boards  first  being 
Mown  against  her  house,  she  was  asked 
whether  she  had  spoken  "about  the  boards 
to  Mr.  Newton  or  to  Mr.  Clark  before  that 
time."  To  which  she  answered,  "I  had  sent 
word  to  Mr.  Clark.  I  did  the  next  morn- 
ing after  the  storm,  asking  him  to  come 
np."  Again:  "Q.  Tou  never  had  any  talk 
with  him  (Mr.  Newton)  before  the  suit  was 
brought?  A.  No;  I  always  sent  word  to  Mr. 
Clark."  In  redirect  examination  she  testl- 
fled,  also,  to  sending  Mr.  Clark  word  after 
the  snow  came  into  the  house  to  come  up 
and  see  that,  she  wanted  him  to  see  the 
broken  glass,  but  that  neither  he  nor  any 
one  else  from  the  company  came.  There 
was  evidence  that  the  plaintiff  on  one  oc- 
casion sent  Mr.  Clark  a  letter  respecting 
the  boards,'  but  there  was  no  evldeuce  that 
she  ever  sent  him  word  regarding  the  snow 
from  defendant's  roof,  other  than  by  her 
husband.  The  plaintiff  further  testified  that, 
before  her  marriage  to  Mr.  Bishop,  she  at- 
tended to  her  own  business,  and  attended 
to  and  cared  for  her  buildings  and  made 
repairs  on  them.  She  was  then  asked  wheth- 
er since  her  marriage  to  Mr.  Bishop  he  had 
helped  her  somewhat  To  which  she  an- 
swered: "On  the  outside,  but  he  don't  in 
the  inside.  I  look  after  my  own  business 
inside  Just  the  same."  This  testimony  of 
the  plaintiff  is  for  consideration  In  connec- 
tion with  the  other  testimony  showing  the 
relation  of  hosband  and  wife,  and  with  the 
testimony  of  the  husband  as  to  what  he  did 
Boon  after  the  defendant  entered  Into  posses- 
tl(Hi  of  the  Mandeville  property  by  way  of 
seeing  the  defendant's  manager  about  fast- 
ening down  the  piles  of  boards  to  prevent 
the  top  boards  from  blowing  against  the 
plaintiff's  buildings  and  the  windows,  and 
in  notifying  the  defendant  regarding  the 
!<liding  of  snow  from  the  roof  of  the  store- 
boQse  onto  bis  wife's  land,  and  requesting 
tbat  It  be  remedied,  and  his  acts  thenceforth 
to  the  bringing  of  this  suit.  Thus  consider- 
ed we  think  the  evidence  fairly  warrants  the 
statement  in  the  bill  of  exceptions,  respect- 
ing the  tendency  of  the  plaintltTs  evidence 
;is  to  the  agency  of  the  husband  for  the 
Wfe. 

It  may  be  said,  also,  that  the  evidence 
was  safflcient  to  go  to  the  Jury  on  the  ques- 
tion of  agency  by  ratification.  Mr.  Green- 
leaf  says:  "The  acts  and  conduct  of  the 
principal,  evincing  an  asi^ent  to  the  act  of 
tbe  agent,  are  interpreted  liberally  In  fa- 
vor ot  tbe  latter,  and  slight  circumstances 


will  sometimes  suffice  to  raise  the  presump- 
tions of  a  ratification,  which  becomes  strong- 
er in  proportion  as  the  conduct  of  the  princi- 
pal is  inconsistent  with  any  other  supposi- 
tion." 2  Greenl.  Ev.  {  66.  Moreover,  the 
bill  of  excepMons  further  states  that  the 
fact  of  such  agency  was  not  contradicted 
by  the  defendant.  And,  In  addition  there- 
to, the  course  of  procedure  during  the  trial, 
as  shown  by  the  transcript,  was  that  the 
huslHind  was  acting  for  the  wife.  No  ob- 
jection was  made  by  tbe  defendant  to  tbe 
husband's  testimony  as  to  what  be  told  Mr. 
Clark,  treasurer,  also  manager,  of  defend- 
ant company,  soon  after  the  company  took 
possession  of  the  "Mandeville  property,"  re- 
garding the  snow  coming  from  the  roof  of 
the  storehouse  on  to  the  wife's  land,  etc., 
except  that  it  was  immaterial,  "on  tbe 
ground  that  the  defendant  owes  the  plaintiff 
no  duty  In  respect  of  this  roof  and  the 
snow  on  It" 

[11]  Defendant  excepted  to  the  noncom- 
pliance with  Its  seventh  request  to  charge: 
Tbat  tbe  jury  should  not  Include  in  any 
damages  to  which  they  might  find  the  plain- 
tiff entitled  any  sum  for  labor  performed 
by  the  plaintiff's  husband.  Tbe  eviJence 
tended  to  show  that  whatever  the  husband 
did  in  the  way  of  making  repairs  on  the 
plaintiff's  house  consequent  on  the  injuries 
in  question  in  this  case  he  did  for  his  wife 
and  at  her  expense.  As  to  such  labor,  it 
could  not  be  ruled  according  to  the  request 
as  a  matter  of  law.  The  request  being  un- 
sound in  that  respect  we  need  not  consider 
how  It  was  with  reference  to  labor  in  re- 
moving the  snow  that  slid  from  the  defend- 
ant's roof.    Its  refusal  was  not  error. 

[12]  Defendant  also  excepted  to  the  fail- 
ure of  tbe  court  to  charge  in  conformity  to 
its  tenth  request,  which  was  tbat  the  plain- 
tiff could  not  recover  for  any  damage  by 
reason  of  tbe  accumulation  upon  tbe  ground 
of  snow  which  fell  from  the  defendant's 
roof.  This  request  was  properly  disresaril- 
ed.  Such  an  Invasion  of  the  plaintiff's 
rights,  if  continued  long  enough,  would  g(ye 
tbe  defendant  a  prescriptive  right;  and 
hence  the  plaintiff  Is  entitled  to  nominal 
damages  at  least  Willey  v.  Hunter,  67  Vt 
479. 

In  Ignoring  the  ninth  request,  that,  before 
the  Jury  could  award  tbe  plaintiff  damages 
by  reason  of  snow  sliding  from  the  defend- 
ant's roof,  she  must  prove  by  a  fair  balance 
of  the  evidence  that  there  existed  and  was 
known  to  the  defendant  some  means  by  which 
such  an  occurrence  could  be  prevented,  the 
court  acted  well. 

[13]  It  is  a  matter  of  common  knowledge 
that  roof  guards  placed  Just  above  the  eaves 
of  a  roof  to  prevent  snow  from  sliding  off 
are  in  effective  use.  And  of  matters  of  gen- 
eral knowledge  within  its  Jurisdiction  a  court 
will  take  Judicial  notice,  and  no  evidence 
thereof  need  t>e  given  by  the  party  alleging 
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their  existence.  St^hen's  Digest  of  Ev. 
(Chase's  Ed.)  173 :  Hoyt  t.  Rosseii,  U7  U.  S. 
401,  6  Sup.  Ct  881,  29  L.  Ed.  914. 

[14]  The  eleventh  request  that  the  fact 
If  It  be  found,  that  defendant's  officers  did 
not  come  to  look  at  the  property  vrheo  re- 
quested to  do  so  by  the  plaintiff  Is  not  evi- 
dence of  willfulness,  wantoness,  or  malice 
on  the  part  of  the  defendant  was  properly 
refused.  How  It  might  be  were  the  acts  to 
which  reference  Is  there  made  the  only  mat- 
ters of  conduct  by  said  officers  upon  which 
the  plaintiff  relies  as  affording  a  basis  for 
exemplary  damages  we  need  not  consider; 
for,  taken  with  the  other  acts  of  the  officers 
appearing  from  the  evidence,  the  case  shows 
such  a  wanton  invasion  of  the  plaintiff's 
rights  as  In  law  to  Imply  malice. 

[1 1]  Subject  to  objection  and  exception  the 
plaintiff  was  permitted  to  testify  that  since 
the  bringing  of  this  suit  the  snow  had  slid 
from  defendant's  storehouse  agaUist  her 
house.  This  evidence  was  admitted  solely  as 
bearing  upon  the  motive  and  Intent  of  the  de- 
fendant at  the  time  of  the  happening  of  the 
Injuries  for  which  she  seeks  to  recover.  In 
view  of  the  fact  that  the  defendant  gave 
no  heed  to  the  plaintiff's  notice  of  the  exist- 
ence of  the  nuisance,  and  her  request  to  abate 
it  we  think  the  fact  that  after  the  suit 
was  brought  the  defendant  knowingly  per- 
mitted such  nuisance  to  continue  to  the,  fur- 
ther annoyance  of  the  plaintiff  was  evidence 
tending  to  show  malice  at  the  time  of  the 
injuries  complained  of.  It  was  in  principle 
like  a  rq;>etltlon  of  the  slanderous  words  by 
the  defendant  subsequent  to  the  bringing  of 
the  suit  for  damages  resulting  therefrom. 
Evidence  of  such  repetition  has  been  held  to 
be  admissible  for  the  purpose  of  showing  the 
animus  of  the  defendant  at  the  time  in  ques- 
tion. Bea  V.  Harrington,  68  Vt  181,  2  AtL 
475,  56  Am.  Bep.  661;  Knapp  T.  IHiUer,  65 
Vt  811,  46  Am.  Rep.  618. 

[IS]  The  question  of  the  responsibility  of 
the  defendant  for  such  conduct  on  the  part 
of  its  officers.  If  shown,  is  presented.  The 
defendant  asserts  nonliability,  and  in  sup- 
port thereof  Invokes  the  rule  laid  down  in 
WlUett  V.  St  Albans,  69  Vt  330,  38  Atl.  72, 
and  followed  in  Wells  v.  Boston  &  Maine  R. 
R.,  82  Vt  108,  71  AU.  1103,  137  Am.  St  Rep. 
987.  The  doctrine  of  these  cases  is  that 
where  the  offender  is  the  agent  or  servant  of 
a  corporation,  the  principal  can  be  made  lia- 
ble for  this  class  of  damages  only  when  It 
has  either  directed,  participated  In,  or  sub- 
sequently approved  the  misconduct  of  the 
agent  or  servant  In  the  case  at  bar  the  de- 
fendant's officers,  whose  acts  have  been  es- 
tablished by  the  verdict  as  wanton,  willful, 
and  malicious,  are  the  president  and  the 
treasurer  of  the  corporation;  the  latter  be- 
ing also  the  manager  of  the  company.  The 
question  is  whether  the  official  relation  of 
the  offenders  to  the  corporation  distinguish- 
es this  case  from  the  two  cases  named.  In 
the  Willett  Case  the  action  was  to  recover 
for  damages  sustained  by  tbe  negllgence  of 


the  defendant,  *  nranldpal  oorporatton.  In 
the  construction  and  maintenance  of  its  sew- 
er. Tbe  negligence  was  that  of  the  nanldpal 
trustees  in  not  properly  connecting  certain 
sewers,  etc.,  by  reason  of  which  sewage  ac- 
cumulated In  the  bro(^  near  tbe  dwelling 
occupied  by  the  plaintiff,  and  the  tmstees, 
though  notified  thereof  several  tlmee,  did 
not  remedy  the  defects,  etc.  Holding  that 
exemplary  damages  could  not  be  awarded 
against  the  municipality  unless  it  in  some 
legal  way,  either  authorized  or.  subsequently 
approved  of  the  wrongful  act  or  neglect  the 
court  said  the  trustees  of  such  a  coriwration 
can  act  only  by  a  majority  vote;  that  tbey 
are  the  business  managers  of  the  corporation, 
but  after  once  elected,  the  voters  and  tax- 
payers on  whom  such  damages  must  fall  if 
awarded  cannot  during  their  term  of  office, 
discharge  them,  and  usually  cannot  control 
their  action  within  the  scope  of  their  office. 
The  Wells  Case  was  trespass  for  assault  and 
battery  by  the  conductor  of  the  defendant 
railroad  in  forcibly  ejecting  a  passenger  from 
the  train.  In  Denver  &  Rio  Grande  R.  Co. 
T.  Harris,  122  U.  S.  597,  7  Sup.  Ct  1286,  30 
L.  Ed.  1146,  the  action  was  to  recover  for 
injuries  sustained  by  the  plaintiff  in  his  per- 
son by  reason  of  an  Illegal  and  wrongful  as- 
sault made  by  the  railroad  company's  agents 
and  employes  acting  under  its  vice  president 
and  assistant  general  manager.  The  court 
speaking  through  Mr.  Justice  Harlan,  said 
that  from  the  evidoice  the  defendant  wltlt- 
In  the  meaning  of  the  rule  holding  corpora- 
tions responsible  for  the  misconduct  of  their 
servants  in  the  course  of  its  business  and 
of  their  employment  directed  that  to  be  done 
which  was  done;  and  it  was  held  that  the 
doctrine  of  punitive  damages  should  apply 
upon  the  ground  that  the  evidence  clearly 
showed  that  the  corporation  by  Its  governing 
officers  participated  in  and  directed  tbe  things 
planned  and  done.  In  Lake  Shore  &  Mich. 
S.  R.  Co.  ▼.  Prentice,  147  U.  S.  101,  13  Sup. 
Ct  261,  37  L.  Ed.  97.  the  doctrine  of  which 
was  followed  in  Willett  v.  St  Albans,  the 
court  siieaking  by  Mr.  Justice  Gray,  after 
noticing  the  Denver  &  Rio  Grande  Rail- 
road Company  Case,  said:  "The  president 
and  general  manager,  or,  in  his  absence,  the 
vice  president  in  his  place,  actually  wielding 
the  whole  executive  power  of  the  corpora- 
tion, may  well  be  treated  as  so  far  repre- 
senting the  corporation  and  identified  with 
It  that  any  wanton,  malicious,  or  oppressive 
intent  of  his  in  doing  wrongful  acts  in  be- 
half of  the  corporation  to  the  injury  of  oth- 
ers may  be  treated  as  the  intent  of  the  cor- 
poration itself.  But  the  conductor  of  a  train 
or  other  subordinate  agent  or  servant  of  a 
railroad  corporation  occupies  a  very  differ- 
ent position,  and  is  no  more  Idtotlfled  with 
his  principal,  so  as  to  affect  the  latter  with 
his  own  unlawful  and  criminal  intent  than 
any  agent  or  servant  standing  in  a  corre- 
sponding relation  to  natural  persons  carrying 
on  a  manufactory,  a  mine,  or  a  house  of 
trade  or  commerce" 
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We  think  tbe  distinction  drawn  by  th6 
federal  Snpr«me  Court  in  these  two  cases  Is 
logically  sound  in  basis,  Joet  and  reasonableL 
In  prlndi^e  the  same  distinction  is  often 
made  in  negligence  cases  between  the  acts  of 
a  servant  and  the  acts  of  those  representing 
the  master  as  affecting  liability.  A  corpo- 
rate body  in  the  management  and  prosecu- 
tion of  Its  business  necessarily  acts  through 
its  goTemlng  officers,  and  therein,  as  to 
third  persons  with  whom  they  ara  brought 
in  contact  or  collision,  such  officers  stand  to 
all  Intents  and  purposes  as  the  corporation 
itself,  and  all  acts  done  and  performed  by 
them  in  the  course  of  its  business  and  of 
their  employment,  whether  in  contractu  or 
in  ddicto,  are  characterized  accordingly. 
Within  the  meaning  of  the  law  the  corpora- 
tion participates  therein,  and  it  is  responsi- 
ble for  the  consequences  the  same  as  an 
indlrldual  is  responsible  in  similar  drcnm- 
stancea.  Philadelphia,  W.  &  B.  Railroad 
Co.  ▼.  Qnlgley,  21  How.  202,  16  L.  Ed.  78. 
It  follows  that  if  such  acts  be  of  a  char- 
acter to  glTO  a  right  of  action  against  the 
corporation  in  form  appropriate  for  the  al- 
lowance of  punitlTO  damages,  and,  as  in  the 
osse  before  us,  tbe  evidence  affords  a  prop- 
er basis  therefor,  they  may  be  awarded. 

[171  The  plalntUTs  husband  was  permitted 
to  testify  his  opinion  as  to  amount  of  dam- 
ages to  her  house,  resulting  from  the  boards 
blown  against  it  The  defendant  objected 
thereto  solely  upon  the  ground  that  opinion 
evidence  is  not  admissible  for  that  purpose. 
The  evidence  shows  the  injuries  to  the  house, 
so  caused,  to  be  in  general  the  smashing  of 
windows,  the  jamming  and  splitting  of 
clapboards,  In  different  places  on  the  house, 
the  breaking  of  a  hole  or  holes  in  the  roof 
of  the  porch,  and  the  porch  from  the  side 
of  the  house.  The  general  rule  in  this 
state  is  against  the  admission  of  this  class 
of  evidence  for  such  purpose.  Cavendish  v. 
Troy,  41  Vt  99;  Bates  v.  Sharon,  45  Vt 
475;  State  v.  Ward,  61  Vt.  153,  17  AU.  483; 
Bain  V.  Cushman,  GO  Vt  343,  15  Atl.  171. 
let  this  rule  has  its  exceptions,  one  of 
which  is  stated  and  was  applied  in  the  for- 
mer case.  Where  the  witness  had  the  means 
of  personal  observation,  and  the  facts  and 
drcumstances  which  lead  his  mind  to  a 
condnsion  are  incapable  of  being  detailed 
and  described  so  as  to  enable  any  one  but 
the  observer  himself  to  form  an  Intelligent 
conclusion  l^m  them,  the  witness  is  oftoi 
allowed  to  add  his  opinion,  or  conclusion. 
We  think  tbe  present  case  in  the  respect 
named  falls  within  this  exception  to  the  gen- 
eral rule  rather  than  within  the  rule  itself, 
and  that  therein  the  ruling  of  the  trial  court 
was  without  error. 

l\$]  Subject  to  objection,  the  plalntifTs 
husband  was  permitted  to  testify  that  after 
the  first  injury  to  the  house  by  the  boards 


when  be  spoke  to  tbe  dtfendant's  manager 
about  it  asldng  him  If  he  was  going  to 
continue  piling  boards  and  not  fasten  them 
down,  the  manager  said  he  bad  told  their 
foreman  who  had  charge  of  the  lumber  in 
the  yard  to  fix  it  either  by  weighting  it  or 
wiring  the  boards  to  hold  than.  Tbe  objec- 
tion made  was  that  the  defendant  was  not 
obliged  to  weight  the  boards,  and  therefore 
the  evidence  is  immaterial.  The  court  right- 
ly ruled  that  whether  It  was  immaterial  or 
not  depended  on  what  a  careful  and  pru- 
dent man  would  do.  The  witness  was  fur- 
ther allowed  to  testify  that  quite  a  little 
while  after  that  the  boards  were  wired 
down.  It  iB  argued  that  this  also  was  er- 
ror. 

[II]  However,  the  evidence  was  received 
without  objection,  and  tbe  question  is  not 
t>efore  us. 

This  in  effect  disposes  of  all  the  points  In 
defendant's  brt^. 

Judgment  affirmed. 


STATB  ▼.  AVERILL. 

(Supreme  Court  of  Vermont    Franklin. 

Oct  9.  19U.) 

1.  HoiaoiDB  (I  158*)  —  CviDXiiOK  —  Thrbatb. 

In  a  prosecution  for  homicide,  previous 
threats  by  accused  to  kill  deceased  are  admis- 
sible to  iUiow  the  state  of  accused's  mind,  his 
intent  to  kill,  and  his  malice  against  deceased 
at  the  time  of  the  homicide:  the  remoteness  of 
the  threats,  in  point  of  time,  relating  only  to 
the  weight  of  the  evidence,  and  not  to  its  ad- 
missibility. 

[E^d.  Note.— For  other  cases,  sse  Homicide, 
Cent  Dig.  if  293-206;   Dec.  Dig.  i  158.*] 

2.  HoiaciDB   ({    168*)— Piavious   Thbeaw— 

EVIOBNCX. 

In  a  prosecution  for  homicide,  evidence  of 
prior  threats  by  accused  to  kill  deceased  was 
not  objectionable  as  an  attack  on  accused's 
character. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  293-296;    Dec.  Dig.  {  158.*] 

3.  Cbiuinai.  Law  (i  376*)— EvinENCK— Ohas- 
ACTEB  OF  Accused. 

The  rule  that  prosecutor  cannot  impeach 
the  character  of  accused  until  accused  has  ad- 
duced evidence  to  support  it  refers  only  to  the 
general  character  restricted  to  the  trait  in  is- 
sue, and  does  not  apply  to  evidence  otherwise 
having  a  legitimate  bearing  on  the  guilt  of  ac- 
cused. 

[Ed.  Note.— For  'other  cases,  see  Criminal 
Law.  Cent  Dig.  M  83d-«39,  841,  843;  Dec. 
Dig.  i  376.*] 

4.  WITHB38M   (i    37*)— OOMPBIBIICT— COKVIB- 
aATIONS. 

That  a  witness  did  not  hear  all  that  ac- 
cused said  in  a  prior  conversation  with  deceased 
did  not  render  her  incompetent  to  testify  to 
the  part  of  the  conversation  she  did  hear. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  85;   Dec.  Dig.  i  87.*] 

5.  CBiurRAi.  Law  (i  448*)— Conci.tTSioic  or 
Witness. 

Where  a  witness  had  fully  stated  all  that 
accnsed  said  and  did  at  a  particular  time  and 
place,   a   question   whether  accused  made   any 
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statement  or  did  any  act  at  that  time  that  had 
the  appnarance  of  a  desire  on  her  part  to  hide 
a  petticoat  was  proptrly  excluded,  as  calling  lor 
a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j|§  1035-1039,  1041-1043, 
1048-1051 :   Deo.  Dig.  S  448.*] 

8.  Criminai,  Law  (g  695*)  —  Tbiai.  —  Reoxp 
TioN  OF  Evidence. 

Where    a    question    objected    to   contained 

several  elements  and  one  of  them  was  impoper, 

it  was  not  error  to  exclude  the  entire  question. 

[Ed.    Note. — For    other   cases,    see    Criminal 

Law,  Cent.  Dig.  §  1037 ;   Dec.  Dig.  {  COo.*] 

7.  Witnesses  (5  277»)— Cross- Examination. 
Where,  in  a  prosecution  for  homicide,  ac- 
cused had  been  permitted  to  testify  concerning 
her  relations  with  deceased,  and  that,  when  ac- 
cused and  deceased  left  C.  together,  accused  sup- 
posed defendant  was  married  to  B.,  questions 
as  to  why  B.  did  not  come  back  and  whether 
accused  knew  of  deceased  ever  getting  a  divorce 
from  her  was  proper  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  925,  979-984 ;    Dec  Dig.  i  2TL^ 

s.  Indictment  and  Infobkation  rt  189*)— 
Included  Offenses — Murder  —  Involun- 
tart  Manslaughter. 

P.  S.  §  2337,  provides  that,  under  an  in- 
dictment for  murder,  defendant  may  be  con- 
victed of  murder  in  the  first  or  second  degree, 
or  of  manslaughter,  according  to  the  proofs, 
and  section  5697  declares  that,  if  the  evidence 
in  the  jury's  opinion  is  insufficient  to  convict  of 
murder,  a  person  arraigned  and  put  on  trial  for 
that  offense  may  be  convicted  of  manslaughter 
if  the  evidence  proves  that  offense.  Held,  that 
where  accused  is  indicted  for  murder  he  may  be 
convicted  of  involuntury  manslaughter  under 
such   indictment. 

lEi.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  593 ;  Dec  Dig. 
I  189.»] 

9.  Criminai.  Law  (J  036*)— New  Tbiait-Sttb- 

PSISE. 

Where  accused  was  indicted  for  murder  in 
the  first  degree,  he  was  bound  to  know  that  it 
was  the  duty  of  the  court  <'o  charge  on  every 
branch  of  the  case  included  in  the  indictment 
and  supported  by  the  evidence,  and  hence  the 
fact  that  the  court  charged  on  involuntary  man- 
slaughter was  not  surprise  for  which  be  could 
obtain  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Dec.  Dig.  %  936.»] 

Exceptions  from  Franklin  County  Court; 
Wlllard  W.  Miles,  Judge. 

Josephine  AverlU  was  convicted  of  man- 
slaughter, and  brings  exceptions,  and  peti- 
tions for  new  trial.  Afllrmed,  and  petition 
for  new  trial  dismissed. 

Arj.'ued  before  ROWE6L,  C.  X,  and  MUN- 
SON,  WATSON,  IIASF^TON,  and  POW- 
ERS, .TJ. 

John  6.  Sargent,  Atty.  Gen.,  and  Oeorge 
M.  Hogan,  State's  Atty.,  for  the  State.  M. 
H.  Alexander  and  C.  O.  Austin  &  Sons,  for 
respondent 

WATSON,  J.  Tbe  Indictment  on  which  re- 
spondent was  tried  contains  two  counts, 
each  charging  her  with  murder  in  the  first 
degree,  by  shooting  Frank  C.  Averill  at  St 
Albans  on  tbe  20tb  day  of  October,  19ia 
Verdict  guil^  of  manslaughter,  and  Judg- 
ment tbereon. 


It  appeared  that  tbe  deceased  and  the 
respondent  were  husband  and  wife.  Tbe 
state  called  as  a  witness  one  Mrs.  Delvina 
Hastings,  and  offered  to  show  by  her  that 
she  and  her  husband  lived  on  a  farm  at 
Sunapee,  N.  H.,  where  tbe  respondent  and 
her  husband  Jived  for  four  or  five  years: 
that  the  witness  and  her  buitKand  were 
there  as  tenants  from  the  fall  of  1907  about 
a  year;  that  while  there  she  beard  the  re- 
spondent make  threats  against  the  life  of 
her  husband,  hearing  her  say  she  would  kill 
him  if  he  did  not  do  certain  things.  Tbe 
court  asked,  "What  things?"  The  state's 
attorney  answered,  "That  had  to  do  in  part 
with  the  leasing  of  the  farm  and  their  own 
private  affairs,  not  all  of  which  she  heard; 
that  the  respondent  is  a  loud  talking  wo- 
man; that  she  frequently  became  angry  with 
her  husband,  and  I  offer  to  show  also  that 
tbe  witness  has  seen  ber  seize  hold  of  him 
by  tbe  coat  collar  and  yank  him  around, 
put  him  in  a  chair  and  on  tbe  lounge,  in 
connection  with  threats  she  beard  ber  make; 
that  these  threats  were  in  summer  of  1908." 
Objection  was  made  to  this  offer  (1)  because 
It  is  an  attack  upon  the  character  of  the 
respondent  which  Is  not  In  Issue;  (2)  be- 
cause it  does  not  tend  to  show  her  mental 
condition  at  tbe  time  of  tbe  alleged  killing; 

(3)  "because  not  tbe  whole  of  the  conversa- 
tion can  t>e  stated,  and,  if  the  whole,  might 
be  perhaps  a  different  color  or  interpreta- 
tion would  be  given  to  what  she  said;"   and 

(4)  because  it  opens  up  a  collateral  issue, 
and  makes  it  necessary  to  try  eacb  one  of 
these  alleged  occasions  to  ascertain  whether 
she  had  the  Intent  at  the  times  she  made 
tbe  threats  or  not  The  state  disclaimed  any 
purpose  of  attacking  ber  character,  or  of 
going  into  collateral  matters. 

Addressing  the  state's  attorney,  the  court 
said:  "You  offer  to  show  that  while  she  was 
residing  there  at  a  certain  time  this  witness 
beard  her  make  a  threat  to  Icill  her  hus- 
band?" To  which  tbe  state's  attorney  an- 
swered: "That  is  it  That  is  all  we  want  to 
show."  Tbe  court;  "Then  come  right  to  that 
point"  An  exception  was  saved.  Subject 
to  tbe  objection  made  and  tbe  exception 
taken,  all  Inquiry  respecting  threats  was  re- 
ceived. Tbe  witness  testified  that  in  tbe 
summer  time  of  the  year  of  1908,  on  tbe 
place  where  they  all  lived  together,  she 
beard  tbe  respondent  make  threats  to  her 
husband,  Frank  C.  Averill.  The  witness 
was  then  asked:  "Wlbat  was  the  threat  and 
what  did  you  bear  her  say?"  Tbe  witness 
answered:  "She  said  she  would  kill  Frank 
if  be  didn't  do  so  and  so,  when  she  was 
angry."  Tbe  state  objected  to  tbe  answer, 
and  moved  to  strike  oat  "tbe  part  about 
being  angry."  Tbe  court  ruled,  granting  the 
motion  imless  the  respondent  wished  to 
have  that  part  of  the  answer  stand;  and. 
no  objection  being  made  to  striking  It  out. 
the  motion  was  granted.    Tbe  witness  fur- 
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tber  testified  that  she  heard  the  respondent 
make  threats  twice.  The  question  was  ask- 
ed: "Did  you  hear  anything  else  she  said 
at  the  time  she  made  the  threats?"  Here 
the  respondent's  attorney  objected,  saying: 
"If  they  undertake  to  show  the  entire  con- 
Tersatlon,  we  do  not  object,  but  I  take  it 
tliey  want  to  show  a  part  of  it  and  leave 
out  a  part,  and  we  object  to  it."  To  which 
the  court  replied:  "Xou  may  call  out  in 
cross-examination  such  of  the  conversation 
as  took  pliice."  No  objection  was  made 
nor  exception  taken  to  this  course  of  proce- 
dure. The  witness  then  testified  that  the 
threat  she  heard  the  respondent  make  on 
the  second  occasion  was:  "I  will  kill  you, 
Frank,  if  you  don't  put  them  out  of  the 
house."  Under  the  same  offer,  objection, 
ruling,  and  exception  as  were  made  respect- 
ing Mrs.  Hastings'  testimony,  her  son,  also 
a  witness  for  the  state,  was  permitted  to 
testify  that  he  heard  the  respondent  threaten 
to  shoot  her  husband  in  June  or  July  of 
1908.  But,  before  this  evidence  was  offered 
and  received,  the  respondent's  counsel  had 
called  out  from  the  state's  witness  evidence 
tending  to  show  love  and  affection  on  the 
part  of  the  respondent  for  her  husband, 
"and  that  they  had  been  loving  and  affec- 
tionate from  their  early  acquaintance." 

[1]  It  was  urged  in  argument  that  the 
threats  of  the  respondent  thus  shown  were 
conditional,  and  that,  in  order  to  make  them 
admissible  in  evidence,  if  was  Incumbent  on 
the  state  to  show  that  the  conditions  form- 
ing the  basis  had  been  complied  with. 
Whether  this  is  so  or  not  we  are  not  called 
upon  to  consider,  for  the  objection  to  the 
evidence  was  not  put  upon  this  ground.  In 
cases  of  homicide,  previous  threats  by  the 
accused  to  kill  the  deceased  are  always  held 
admissible  to  show  the  state  of  the  mind  of 
the  accused,  his  intent  to  kill,  and  his  mal- 
ice against  the  deceased  at  the  time  of  the 
homicide.  The  remoteness  of  the  threats 
in  point  of  time  does  not  affect  their  com- 
petency. It  goes  only  to  the  weight  of  the 
evidence.  State  v.  Bradley,  64  Vt.  466,  24 
Atl.  1063;  Id.,  67  Vt  465,  32  Atl.  238;  Crtb- 
bo  V.  State,  86  Ala.  613,  6  South.  109;  Redd 
V.  State,  68  Ala.  492;  State  v.  Hoyt,  46 
Conn.  330;  Commonwealth  v.  Holmes,  157 
Mass.  233,  32  N.  B.  6,  34  Am.  St  Rep.  270; 
Commonwealth  t.  Goodwin,  14  Gray  (Mass.) 
55;  Commonwealth  v.  Quinn,  150  Mass.  401, 
23  N.  E.  54;  State  v.  Porter,  213  Mo.  43, 
111  8.  W.  629,  127  Am.  St  Rep.  589.  And, 
since  the  matter  of  such  threats  had  such 
a  connection  with  the  issue  as  allowed  them 
to  be  given  tn  evidence,  no  collateral  issue 
was  thereby  raised.  Comstock's  Adm'r  v. 
Jacobs,  84  Vt  281,  78  Atl.  1017. 

[21  Nor  within  the  meaning  of  the  law 
was  the  evidence  in  its  declared  purpose  an 
attack  upon  the  respondent's  character. 

[31  The  rule  that  the  prosecutor  cannot 
Impeach  the  character  of  the  accused  until 
the  letter  has  adduced  evidence  to  support 


it  lias  reference  to  the  general  character  re- 
stricted to  the  trait  which  I^  in  Issue.  It 
has  no  reference  to  evidence  otherwise  hav- 
ing a  legitimate  bearing  on  the  guilt  of  the 
accused,  and  thus  offered. 

The  third  objection,  "l>ecause  not  the 
whole  of  the  conversation  can  be  stated," 
bad  reference  to  the  state's  attorney's  an- 
swer to  the  court's  inquiry,  "What  things?" 
The  answer  so  far  as  need  be  particularly 
noticed  in  this  connection  was  "that  had  to 
do  in  part  with  the  leasing  of  the  farm  and 
their  own  private  affairs,  not  all  of  which 
she  heard."  It  had  no  reference  to  the  wit- 
ness not  stating  in  direct  examination  all 
she  did  hear  of  the  conversation.  That 
question  was  not  raised  until,  as  before  seen, 
near  the  close  of  the  direct  examination  of 
the  witness,  and  then  to  the  ruling  (that  the 
respondent's  counsel  might  call  out  in  cross- 
examination  such  of  the  conversation  as  took 
place)  no  exception  was  taken. 

[41  The  fact  that  the  witness  did  not  hear 
all  the  respondent  said  does  not  render  her 
testimony  incompetent  Commonwealth  -v. 
Pitsinger,  110  Mass.  101;  Commonwealth  v. 
Taylor,  129  Pa.  634*  18  AU.  558. 

[SI  Mrs.  Ludna  Bird,  a  witness  for  the 
state,  testified  in  direct  examination,  among 
other  things,  that,  after  the  homicide,  she 
was  present  with  the  respondent  in  an  out- 
house, to  which  they  had  gone  during  the 
time  that  the  prosecuting  officers  and  the 
police  ofllcera  were  at  the  respondent's  bouse 
to  arrest  her,  the  afternoon  of  October  22d; 
that  while  there  she  saw  the  respondent  re- 
move the  petticoat  she  had  worn  the  night 
of  the  shooting,  and  put  it  Into  a  can,  and 
cover  It  with  papers,  narrating  what  the 
respondent  said  at  the  time  of  doing  so; 
and  that  the  witness  afterwards  pointed  out 
the  petticoat  to  the  police  officer  who  pro- 
duced it  in  court.  In  cross-examination  the 
witness  was  asked:  "Was  there  any  state- 
ment or  expression  by  her  (respondent)  or 
any  conduct  on  her  part  tn  connection  with 
that  act— the  removal  of  the  petticoat  and 
putting  It  into  the  can — that  had  the  appear- 
ance of  a  desire  to  hide  the  petticoat?"  The 
question  was  excluded  on  the  ground  that  it 
called  for  a  characterization  of  the  act  So 
far  as  anything  appears,  the  witness  could 
and  did  sufficiently  detail  and  describe  all 
that  the  respondent  said  and  did  at  the  time 
and  place  named  to  enable  the  Jury  to  form 
intelligent  conclusions  from  them.  The  con- 
clusions of  the  witness  called  for  by  the 
question  were  therefore  properly  exdnded. 
Clifford  V.  Richardson,  18  Vt  620;  Cavendish 
V.  Troy,  41  Vt.  99;  Bain  v.  Cushman,  60  Vt 
343,  15  Atl.  171;   Bishop  v.  Headsboro  Chair 

Mfg.    Co.,    85   Vt   ,   81   Atl.   464.     It  Is 

urged,  however,  that  the  question  called  for 
the  appearance  of  the  respondent  at  the 
time  of  her  arrest,  and  hence  it  was  proper, 
even  though  it  called  for  the  Judgment  or 
opinion  of  the  witness.    An  analysis  of  the 
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qnestlon  asked  shows  It  really  to  contain 
three  co-ordinate  questions  disjunctively  con- 
nected, only  the  first  of  which  seed  be 
stated.  It  amounted  to  tills:  Was  there 
any  statement  by  the  respondent  In  connec- 
tion with  the  removal  of  the  petticoat,  and 
putting  It  Into  the  can,  that  had  the  appear- 
ance of  a  desire  to  hide  the  petticoat?  The 
witness  having  narrated  what  the  respond- 
ent said  In  that  connection,  it  was  the  pro- 
vlnce  of  the  Jury  to  say  what  those  sayings 
Indicated. 

[I]  This  element  of  the  question  being  im- 
proper, it  was  not  error  to  exclude  the  entire 
question.  ValUancourt  v.  Grand  Trunk  Ry. 
Co..  82  Vt  416,  74  Aa  99. 

[7]  The  respondent  testified  in  her  own 
belMdf.  In  cross-examination,  her  attention 
being  directed  to  a  time  previous  to  any 
about  which  she  had  given  testimony  In 
chief,  and  to  an  occasion  when  she  left  the 
place  in  Cambridge,  Mass.,  where  she  liad 
been  working  for  the  deceased  and  a  wo- 
man named  or  called  Blanche  AveriU,  she 
testified  that  the  deceased  and  Blanche  liv- 
ed as  husband  and  wife,  and  she  then  sup- 
posed they  were  married  to  each  other, 
though  she  afterwards  knew  they  were  not; 
that  after  the  respondent  had  been  there 
about  six  or  eight  weeks  Blanche  went  away 
with  the  understanding  that  she  probably 
would  return  before  a  great  while,  and  the 
respondent  testified  that  Blanche  did  not 
come  back  there.  This  was  in  answer  to 
the  question:  "How  long  after  that  did  she 
(Blanche)  and  lie  live  together  as  husband 
and  wife?"  The  respondent  was  then  asked 
by  the  Attorney  General:  "Why  didn't  she 
come  back  there?"  This  question  was  ob- 
jected to  as  not  cross-examination.  There- 
np<»i  the  court  said  to  respondent's  attor- 
ney: "Ton  have  been  showing  their  relations 
and  have  offered  these  letters  to  show  their 
relations.  In  that  view  of  the  case,  do  you 
Insist  tills  is  not  cross-examination?"  The 
attorney  answered  that  he  did.  The  ques- 
tion was  allowed  and  exception  noted.  The 
recq;>ondent  answered,  "Because  there  was 
nobody  there,  we  had  gone  away."  In 
further  cross-examination  she  was  asked: 
"Then  within  two  days  after  this  time,  after 
the  woman  you  understood  to  be  the  man's 
wife  left  the  house,  everything  was  sold, 
and  you  and  he  had  gone  to  the  Boston 
boarding  house  to  live?"  and  answered, 
"Yes."  She  also  testified  without  objection 
on  cross-examination  that  she  and  her  hus- 
band occasionally  talked  about  Blanche,  but 
that  she  could  not  remember  when  this  last 
occurred.  Later,  in  cross-examination,  she 
was  asked  whether  she  ever  knew  of  his 
getting  a  divorce  from  Blanche.  This  was 
objected  to  as  not  cross-examination.  The 
court  ruled  that  she  might  answer  "Yes  or 
no,"  and  an  exception  was  saved.  She  an- 
swered, "No."  No  evidence  was  (rffered  tend- 
ing to  show  that  Blanche  and  the  deceased 


were  married,  or  that  the  respondent  did 
not  know  at  the  time  of  the  conversation 
about  Blanche,  that  she  was  not  his  wife. 
It  appears  that  the  court  permitted  the 
questions  as  proper  croes-examination.  We 
take  it  to  be  true,  as  stated  by  the  court 
when  objection  was  made  to  the  former 
question,  that  the  respondent  had  been  show- 
ing her  relations  with  the  deceased,  and  had 
offered  letters  bearing  thereon.  The  fair 
construction  of  the  bill  of  exceptions  Is  that, 
when  these  questions  were  asked,  the  re- 
spondent had  given  testimony  in  cross-ex- 
amination without  objection  tending  to  show 
that  when  she  and  the  deiceased  left  Cam- 
bridge together,  and  went  to  tbe  Boston 
boarding  house  to  live,  she  supposed  tliat  he 
and  Blanche  were  husband  and  wife,  thongh 
she  afterwards  knew  they  were  not  The 
questions  objected  to  were  along  the  same 
line — to  elicit  further  testimony  bearing  up- 
on the  respondent's  relations  with  the  de- 
ceased, and  we  cannot  say  from  the  bill  of 
exceptions  that  it  was  not  within  legitimate 
cross-exaiplnatlon.  Although  for  the  pur- 
pose of  showing  the  tendency  of  the  evi- 
dence, and  the  charge  of  the  court,  and 
the  exceptions  thereto,  a  certified  transcript 
of  the  entire  case  and  the  exhibits  are  re- 
ferred to  and  made  a  part  of  the  bill  of  ex- 
ceptions, they  are  not  made  controlling,  and 
the  questions  are  to  be  determined  upon  the 
bill.  Slack  V.  Bragg,  83  Vt  401.  70  Atl. 
148;  Comstock's  Adm'r  v.  Jacobs,  cited  above. 

The  exception  to  the  Attorney  General's 
argumoit  in  criticism  of  the  argument  of  re- 
spondent's counsel  In  the  treatment  and 
cliaracterizatlon  of  the  state's  -witnesaes,  and 
the  testimony  given  by  them,  is  without 
force.  Tliat  part  of  the  Attorney  General's 
argument  to  wlilch  the  exception  points,  con- 
sidered in  the  light  of  tils  explanation  when 
the  exception  was  noted,  if  intemperate  at 
all,  was  not  so  to  an  extent  warranting  a 
reversal.  Besides,  the  arguments  of  re- 
spondent's attorneys,  as  well  as  that  of  the 
Attorney  General,  were  addressed  to  the  Ju- 
ry, and,  if  the  argument  of  the  latter  was 
unwarranted  as  now  urged,  the  Jury  knew 
it,  and  it  could  do  the  respondent  no  harm. 
Marshal  v.  Dalton  Paper  Mills,  82  Vt.  489, 
74  Ati.  108,  24  U  R.  A.  (N.  S.)  128. 

[8]  The  respondent  admitted  killing  the 
deceased  by  shooting,  but  denied  that  it  was 
intentional,  and  claimed  it  was  purely  acci- 
dental. The  court  instructed  the  Jury  as  to 
the  law  of  Involuntary  manslaughter.  Re- 
spondent's counsel  excited  generally  to  the 
charge  regarding  that  offense,  stating  their 
theory  of  the  prosecution  all  through  the 
trial  had  been  that  it  was  a  case  of  a  mei<ie 
in  which  the  shooting  was  done  in  the  heat 
of  passion,  and  that  at  no  time  did  they 
cross-examine  witnesses  or  put  in  testimo- 
ny on  the  theory  of  involuntary  manslaugh- 
ter, nor  so  argue  to  the  Jury.  "A  lawful  act 
done  in  an  unlawful  or  s^igmt  manner  la 
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In  lav  an  unlawful  act"  (State  t.  Dorsey, 
118  Ind.  167,  20  N.  E.  777,  10  Am.  St  Bep. 
Ill):  and  we  tblnk  the  testimony  given  by 
tlie  ree|>ondent  tended  to  show  that  the 
shooting,  though  unintentionally  done,  was 
the  result  of  negligence  by  her  In  handling 
the  gim.  Indicating  on  her  part  a  careless- 
ness or  recklessness  Incompatible  with  a 
proper  regard  for  human  life,  which.  If  es- 
tablished, would  In  law  render  her  guilty  of 
Inrolantajy  mansladghter.  It  cannot  be  said 
that  the  charge  respecting  that  subject  was 
wholly  unsound  (see  State  t.  Center,  35  Vt. 
378),  and  defect  in  any  particular  part  of  it 
is  not  reached  by  such  general  exception. 
Xeedham  y.  Boston  &  Maine  Bailroad,  82  Vt 
518,  74  AtL  226.  This  confines  our  consid- 
eration under  that  exception  to  the  conten- 
tion that  thus  to  submit  the  case  to  the  Jury 
was  error,  because  (respondent  says)  it  did 
not  conform  to  the  Indictment  which  did  not 
famish  her  with  a  description  of  the  charge 
of  luYoluntary  manslaughter. 

The  question,  then,  is  whether  a  person 
Indicted  for  murder  may  be  convicted  of  In- 
voluntary manslaughter  where  the  facts  Jus- 
tify it  a  question,  so  far  as  we  are  aware, 
never  before  raised  in  this  state.  At  com- 
mon law  felonious  homicide  by  killing  an- 
otbw  man  was  divided  into  murder  and 
iiianalaughter — murder,  "when  a  person  of 
sound  memory  and  discretion  unlawfully 
kllleth  any  reasonable  creature  in  being,  and 
ondo'  ttie  King's  peace,  with  malice  afore- 
thought either  express  or  in^plied";  man- 
slaughter, "the  unlawful  killing  of  another 
without  malice  either  express  or  implied; 
which  may  be  either  voluntary,  upon  sudden 
beat;  or  involuntary,  but  in  the  commission 
of  some  unlawful  act"  4  Black.  Com-  100- 
191.  105.  In  Salisbury's  Case,  1  Flow.  101, 
wbere  Joibn  Vane  Salisbury  was  Indicted  of 
mnrder  ui>on  malice  prepense,  the  Jury  found 
that  he  killed  the  man,  but  not  of  malice 
prepense,  and  so  acquitted  blm  of  the  mur- 
der, and  found  him  guilty  of  manslaughter. 
Whether  tie  should  be  utterly  acquitted  by 
this  verdict  or  whether  the  court  should 
give  Judgment  upon  him  that  be  should  be 
hanged  for  the  manslaughter,  ox  whether  the 
verdict  should  serve  only  against  him  for  an 
Indictment  of  pianslaughter,  and  be  of  no 
other  efCect,  or  wbat  else  ^ould  be  done 
with  him,  was  privately  considered  and  de- 
bated by  the  beivch  among  .themselves.  The 
<^iniap  of  the  wliole  court  was  clearly  that 
they  mlg)it  ^ve  Judgment  upon  blm  to  be 
hanged  for  the  manslaughter;  for  they  held 
that  the  Jury  might  give  a  Terdlct  at  large, 
ud  And  t^e  whole  matter,  that  wlien  he 
was  arraigned  for  killing  a  man  upon  mal- 
ice prepense,  the  substance  of  the  matter 
was  wbetber  he  killed  him  or  not  and  the 
Bialice  prepense  was  but  quitter  of  form  or 
the  circqmstance  of  killing.  And  although 
the  malice  prepense  makes  the  fact  more 
odious,  and  for  this  cause  the  offender  shall 
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lose  divers  advantages  which  he  should  oth- 
erwise have,  yet  it  is  nothing  more  than 
the  manner  of  the  fact  and  not  the  sub- 
stance of  the  fact  for  the  substance  of  the 
fact  is  the  killing,  and  when  the  substance 
of  the  fact,  and  the  manner  of  the  fact 
are  put  In  Issue  together.  If  the  Jurors  find 
the  substance  and  not  the  manner,  Judgment 
shall  be  given  according  to  the  substance. 

In  MacKalley's  Case,  9  Co.  65,  the  indict- 
ment was  for  murder  in  killing  a  Serjeant 
of  London,  and  on  trial  the  Jury  returned  a 
special  verdict  submitting  to  the  Justices 
of  the  court  whether  thereon  the  prisoners 
were  guilty  of  murder  or  manslaughter.  By 
the  King's  command  all  the  Judges  of  Eng- 
land were  ordered  to  meet  together  to  re- 
solve what  the  law  was  upon  the  said  rec- 
ord; and  accordingly  all  the  Judges  of  Eng- 
land and  Barons  of  the  Exchequer,  met 
together  and  heard  counsel  upon  this  special 
verdict  as  well  of  the  prisoners  as  of  the 
King.  Lord  Coke  says  the  matter  was  very 
well  argued  by  counsel  learned  on  both  sides 
at  two  several  days,  and  that  divers  excep- 
tions were  taken  to  the  Indictment  and  to 
the  verdict  also.  One  exception  to  the  ver- 
dict was  for  that  the  Jurors  had  not  found 
the  special  matter  contained  in  the  indict- 
ment but  other  matter,  and  Judgment  could 
not  be  given  against  the  prisoners  upon 
that  indictment  To  this  It  was  answered, 
and  in  the  end  resolved,  that  there  was  suf- 
ficient matter  in  the  verdict  pursuant  to  the 
matter  contained  in  the  Indictment  upon 
which  the  court  ought  to  give  Judgment  of 
death  against  the  prisoners,  notwithstanding 
the  said  variance,  because  the  warrant  which 
the  Serjeant  had  to  arrest  the  defendant  was 
but  circumstance,  which  It  was  not  neces- 
sary to  be  precisely  pursued  in  evidence,  to 
be  found  by  the  jury,  that  the  variance 
urged  was  but  circumstance,  and  a  variance 
from  the  circumstance  of  the  indictment  Is 
not  material;  and  "so  if  one  is  indicted  of 
the  murder  of  another  upon  malice  prepense, 
and  he  Is  found  guilty  of  manslaughter,  he 
shall  have  Judgment  upon  bis  verdict  for 
the  killing  Is  the  substance  and  the  malice 
prepense  the  manner  of  It;  and,  when  the 
matter  is  found,  Judgment  shall  be  given 
thereupon,  although  the  manner  is  not  pre- 
cisely pursued" — citing  Plow.  Com.  101.  Thus 
it  was  established  at  common  law  that  a 
person  indicted  for  the  murder  of  another 
upon  malice  prepense  may  be  found  guilty 
of  manslaughter,  because  it  does  not  differ 
In  kind  or  nature  of  the  offense,  but  only 
in  the  decree — not  In  substance  of  the  fact 
from  murder,  but  only  in  the  ensuing  cir- 
cumstances, a  variance  as  to  which  does  n->t 
hurt  the  verdict  And  to  this  effect  Is  the 
law  stated  by  Sir  Mathew  Hale,  and  by  Ser- 
jeant Hawkins,  in  their  respective  Fleas  of 
the  Crown.  1  Hale's  P.  0.  449,  466;  2  Hawk. 
P.  C.  c.  47,  S  4.  See  State  v.  Scott  24  Vt  127. 
It  is  said  In  State  t.  McDonnell,  82  Vt  401, 
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tliat  the  law  of  manslaughter  la  very  cor- 
rectiy  defined  by  Chief  Justice  Shaw  in  the 
Webster  Case,  6  Gush.  (Mass.)  295,  62  Am. 
Dec.  711,  thus:  "Manslaughter  Is  the  unlaw- 
ful killing  of  another,  without  malice,  and 
may  be  either  voluntary,  as  when .  the  act 
Is  committed  with  a  real  design  and  pur- 
pose to  kill,  but  through  the  violence  of 
sudden  passion,  occasioned  by  some  great 
provocation,  which  in  tenderness  for  the 
frailty  of  human  nature  the  law  considers 
sufficient  to  palliate  the  offense;  or  Invol- 
untary, when  the  death  of  another  is  caus- 
ed by  some  unlawful  act,  not  accompanied 
with  any  intention  to  take  life."  Speaking 
of  the  latter  branch  of  manslaughter.  Sir 
Mathew  Hale  says:  "In  these  cases,  to  speak 
once  for  all,  the  indictment  Itself  must  find 
the  special  matter,  or  In  case  the  Indictment 
be  of  murder  or  manslaughter,  and  upon  the 
trial  It  appears  to  the  Jury  it  was  involun- 
tary (as  by  misfortune,  or  in  his  own  de- 
fense), the  Jury  ought  to  find  the  special 
matter,  and  so  conclude,  et  sic  per  Infor- 
tunium, or  se  defendeudo,  and  not  generally, 
that  it  was  per  infortunium,  or  se  defend- 
endo,  because  the  court  must  Judge  upon 
the  special  matter,  whether  it  be  murder, 
homicide,  or  per  infortunium,  or  se  defend- 
endo,  and  the  Jury  is  only  to  find  the  fact, 
and  leave  the  Judgment  thereupon  to  the 
court;  and  in  such  case  the  prisoner-  must 
not  plead  the  special  matter,  and  so  Justify, 
but  must  plead  not  guilty,  and  the  special 
matter  must  be  found  by  tiie  Jury,  ♦  •  • 
for  upon  the  special  matter  found  the  court 
may  give  Judgment  against  the  conclnsion 
of  the  verdict,  as  that  the  fact  is  manslaugh- 
ter, though  the  conclusion  of  the  verdict 
be  per  infortunium  or  se  defendendo."  And 
by  way  of  Illustration  his  lordship  refers  to 
a  case  very  much  in  point:  "Sir  John  Chi- 
chester, end  his  man  servant,  whom  he  very 
well  loved,  were  playing  together.  The  man 
had  a  bedstatr  In  his  hand,  and  Sir  John  has 
his  rapier  in  the  scabbard.  Sir  John,  ac- 
cording to  the  usual  sport  between  them, 
bids  his  man  guard  his  thrust  or  pass,  which 
he  was  making  at  him  with  his  rapier.  In 
the  scabbard.  The  servant  with  the  bed- 
staCT  broke  the  thrust,  but  withal  struck  off 
tlie  chape  of  the  scabbard, ,  where  by  the 
end  of  the  rapier  came  out  of  the  scabbard, 
but  the  thrust  was  not  so  effectually  broken, 
but  the  end  of  the  rapier  prlckt  the  servant 
In  the  groin,  whereof  he  died.  Sir  John 
Chichester  was  for  this  indicted  of  murder, 
and  tried  at  the  King's  bench  bar,  where 
all  this  evidence  was  given;  and  it  was 
ruled:  (1)  That  it  was  not  murder,  though 
the  act  itself  was  not  lawful,  because  there 
was  no  malice  or  ill  will  between  them.  (2) 
That  it  was  not  barely  chance  medley, 
or  per  infortunium,  because  altho  the  act, 
which  occasioned  the  death,  intended  no 
harm,  nor  could  it  have  done  harm,  if  the 
chape  had  not  been  stricken  off  by  the  par<7 


kild,  and  tho  the  parties  were  In  sport 
yet  the  act  itself,  the  thrusting  at  his  serv- 
ant, was  unlawful,  and  consequently  the 
death  that  ensued  thereupon  was  man- 
slaughter, and  was  accordingly  found  and 
adjudged,  which  I  heard."  1  Hale's  P.  C. 
471-473.  It  is  in  point  to  note  in  passing 
that  excusable  homicide  as  distinguishable 
from  Justifiable  homicide,  whether  per  in- 
fortunium or  se  defendendo,  was  formerly 
considered  as  involving  some  degree  of  legal 
blame  or  punishment,  and  so  in  such  cases 
the  verdict,  though  It  excused  the  death,  it 
did  not  excuse  the  forfeiture  of  goods,  nor 
was  the  prisoner  to  be  absolutely  discharged 
out  of  prison,  but  bailed  tUl  the  next  term 
or  sessions  to  sue  out  a  pardon  and  writ  of 
restitution  of  his  goods  as  a  matter  of  course 
and  right,  only  paying  the  expense  thereof; 
that  in  later  times  to  prevent  this  expense 
in  such  cases  the  Judges  usually  directed 
a  general  verdict  of  acquittal;  and  still 
later,  by  Acts  of  Parliament,  all  practical 
distinction  between  excusable  and  Justifi- 
able homicide  was  wholly  done  away.  2 
Hale's  P.  C.  477,  478;  4  St^h.  Com.  57.  Re- 
garding the  form  of  the  verdict,  Serjeant 
Hawkins  (vol.  2,  c.  47,  s.  4)  says:  "That  It 
hath  been  adjudged,  that  where  the  Jury 
find  a  man  not  guilty  of  an  indictment  or 
appeal  of  murder,  they  are  not  bound  to 
make  any  Inquiry,  whether  he  be  guilty  of 
manslaughter,  &c.;  but  that  if  they  will, 
they  may,  according  to  the  nature  of  the 
evidence,  find  him  guilty  of  manslaughter 
or  homicide  se  defendendo  or  per  infortuni- 
um; for  the  killing  Is  the  substance,  and  the 
malice  but  a  circumstance,  a  variance  as 
to  which  hurts  not  the  verdict  Tet  the 
books  seem  to  make  this  difference,  that 
where  the  Jury  find  the  defendant  guilty  of 
manslaughter  on  an  indictment  of  murder, 
they  may  give  their  verdict  generally,  with- 
out setting  out  any  of  the  circumstances 
of  the  fact;  but  that  they  shall  not  be  re- 
ceived to  find  him  guilty  generally  of  homi- 
cide se  defendendo,  or  per  Infortunium;  but 
must  set  out  the  whole  circumstances  of  the 
fact,  and  in  the  conclusion  show  of  what 
crime  they  find  the  defendant  guilty,  where- 
in if  they  be  mistaken,  it  is  said,  that  the 
court  may  notwithstanding  give  such  Judg- 
ment as  shall  appear  to  be  proper  from  the 
circumstances  of  the  fact  specially  set  forth." 
That  both  voluntary  and  involuntary  man- 
slaughter are  Included  in  the  crime  of  mur- 
der, and  a  person  Indicted  for  murder  may 
be  convicted  of  murder  or  of  either  species 
of  manslaughter,  as  the  evidence  may  war- 
rant, at  common  law.  Is  held  in  the  follow- 
ing cases  in  this  country:  Conner  y.  Com- 
monwealth, 13  Bush  (Ky.)  714;  Buckner  ▼. 
Commonwealth,  14  Bush  (Ky.)  601;  Buah  v. 
Ommonwealth,  78  Ky.  268;  Powers  v.  State, 
87  Ind.  144;  PIgg  v.  State,  146  Ind.  560,  43 
N.  E.  309;  Watson  v.  State,  116  Oa.  607,  43 
S.  B.  82,  21  li.  B.  A.  (N.  8.)  1;  Thomas  ▼ 
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State,  121  Oa.  881.  48  S.  B.  278;  Gibson  v. 
Somers,  31  Nev.  531,  108  Pac.  1073,  24  L. 
R.  A.  (N.  S.)  004,  135  Am.  St  Rep.  700. 

In  this  state  by  statute  (F.  S.  5683)  murder 
is  defined  and  divided  Into  first  and  second 
degrees.  By  section  2268:  "In  an  Indictment 
for  nraxder  or  manslaugbter  tbe  manner  In 
which  or  the  meana  by  which  the  death  of 
deceased  was  caused  need  not  be  set  forth, 
but  It  shall  be  sufficient  In  an  Indictment  for 
murder  to  charge  that  the  respondent  did 
feloniously,  wlllfnlly,  and  of  his  malice  afore- 
thought kin  and  murder  the  deceased,  and 
in  an  indictment  for  manslaughter  to  charge 
that  the  respondent  did  feloniously  kill  and 
slay  the  deceased."  Tbe  first  count  of  tbe 
Indictment  charges  tbat  tbe  respondent  "with 
force  and  arms,  feloniously,  willfully,  delll>- 
erately,  with  premeditation,  and  of  her  own 
malice  aforethought,  did  kill  and  murder" 
the  deceased,  setting  forth  neither  the  man- 
ner nor  the  means.  This  count  Is  In  tbe  same 
form  as  the  Indictment  challenged  by  demnr- 
rer  In  State  v.  Noakes,  70  Vt.  247,  40  Atl. 
249.  In  that  case  It  was  urged  that  the 
above  provisions  of  the  statute  prescribing 
tbe  form  of  the  Indictment  were  In  violation 
uf  the  Declaration  of  Rights,  which  declares 
tbat  in  all  prosecutions  for  crimlbal  offenses 
a  person  bns  a  right  to  demand  tbe  cause 
and  nature  of  his  accusation.  It  was  held 
that  a  person  charged  with  murder  in  the 
uianner  prescribed  by  this  statute  Is  fully 
informed  of  the  cause  and  nature  of  tbe  ac- 
cusation against  him;  and  that  there  is  noth- 
ing in  the  Constitution  which  precludes  the 
Legislature  from  dispensing  with  the  neces- 
sity of  stating  the  means,  mauner,  and  cir- 
cumstances of  the  killing.  In  an  indictment 
for  homicide.  If  an  indictment  so  drawn  suf- 
ficiently informs  the  accused  of  tbe  cause 
and  nature  of  the  accusation  against  blm  for 
murder,  it  must  follow  that  it  sufficiently  in- 
forms blm  of  tbe  cause  and  nature  of  any  of- 
fense Included  within  tbat  of  murder,  for 
the  greater  contains  tbe  less.  Under  an  EJng- 
llsh  statute  (24  and  25  Vict  c.  100,  s.  6),  like 
section  2268  of  the  Public  Statutes,  quoted 
above.  It  has  been  held  tbat  In  an  Indictment 
for  manslaughter  it  is  not  necessary  to  go 
Into  detail  as  to  the  duty  by  neglect  whereof 
the  death  was  caused,  yet.  If  It  Is  set  out,  it 
must  be  so  set  out  as  to  show  a  legal  duty. 
Qaeoi  T.  Clerk  of  Assize  of  Oxford  Circuit 
(1897)  1  Q.  B.  870;  8  Bncy.  Laws  of  Eng. 
5«7.  By  P.  8.  2337,  "under  an  Indictment  for 
murder  tbe  respondent  may  be  convicted  of 
mnrder  in  the  first  degree,  murder  in  the 
xecond  degree,  or  of  manslaughter,  as  tbe 
esse  may  be  upon  tbe  proofs."  And  In  sec- 
tion 5097  tbe  statute  Is  specific  that.  If  in  the 
opinion  of  the  Jury  tbe  evidence  is  not  suf- 
ficient to  convict  of  murder  a  person  arraign- 


ed and  put  on  trial  for  that  offense,  It  may 
convict  him  of  manslaughter,  If  in  its  opinion 
the  evidence  is  sufficient  to  prove  that  of- 
fense. Manslaughter,  like  murder,  is  a  felony 
in  this  state.  It  is  not  defined  by  statute  nor 
are  voluntary  and  involuntary  manslaughter 
thus  recognized  as  distinct  crimes.  The  Leg- 
islature specifies  manslaughter,  but  leaves  the 
definition  or  description  of  that  offense  to 
the  common  law,  by  which,  as  before  noticed, 
it  may  be  either  voluntary  or  involuntary, 
according  to  the  circumstances  under  which 
the  unlawful  act  causing  death  was  done.  We 
think  it  clear  that  the  sections  of  tbe  statute 
prescribing  the  form  of  the  indictment  for 
murder  and  manslaughter,  and  of  the  verdict 
which  may  be  rendered  where  the  accused 
has  been  arraigned  and  put  on  trial  for  mur- 
der, are  not  in  restriction  of  tbe  common 
law  in  this  respect,  and  that  the  crime  of 
manslaughter  named  in  these  sections  in- 
cludes, as  at  common  law,  both  species,  vol- 
untary and  involuntary.  It  follows  that 
sbice  tbe  respondent's  evidence  tended  to 
show  that  the  death  of  tbe  deceased  was 
caused  by  the  unlawful  act  of  the  respondent, 
not  accompanied  with  any  intention  to  take 
life,  it  was  tbe  duty  of  the  court  to  give  in- 
structions to  the  Jury  to  meet  that  view  of 
the  case,  and  a  faUture  so  to  do  would  have 
been  prejudicial  error.  This  was  expressly 
held  in  Bush  v.  Commonwealth,  78  Ky.  268, 
and  in  Sprlggs  v.  Commonwealth,  113  Ky. 
724,  68  S.  W.  1087. 

[9]  The  petltlOQ  for.  a  new  trial  is  based 
upoa  tbe  ground  that  tbe  respondent  was 
surprised  by  tbe  court's  giving  any'  charge 
upon  Involuntary  manslaughter,  and  she  did 
not  have  an  opportunity  to  meet  tbat  charge. 
But  this  petition  is  without  merit  The  re- 
spondent was  bound  to  know  that  It  was  the 
duty  of  the  court  to  charge  upon  every 
branch  of  the  case  within  the  indictment  and 
supported  by  evidence.  As  held  upon  the 
exertions,  this'  included  the  Involuntary 
branch  of  manslaughter.  In  these  circum- 
stances, the  submission  of  tbe  case  to  the 
jury  in  a  manner  to  Include  that  offense  af- 
fords no  ground  for  surprise,  and,  if  she  was 
surprised  thereby,  it  was  due  toi  her  own 
fault  and  not  to  any  act  of  the  prosecution 
or  of  the  court.  Moreover,  since  this  view  of 
the  case  rested  largely  If  not  wholly  upon 
testimony  given  by  the  respondent  herself  in 
direct  ezamlnatlou,  there  does  not  seem  to 
be  much  force  In  her  position  tbat  she  did 
not  have  an  opportunity  to  meet  it. 

Judgment  that  there  was  no  error  in  the 
proceedings  of  the  county  court,  and  that 
the  respondent  take  nothing  by  her  excep- 
tions. Petition  for  a  new  trial  dismissed, 
with  costs. 
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81  ATIiAJNTIC  RBPOBTBR 


(Del. 


la  ns  TOMLINSON. 

(Orphans'  C!ouxt  of  Delaware.    Kent    Sept  19, 
1911.) 

1.  DowKB  ((  83*)— AsBioNiiia  DowsB— Debts 
OF  Deceased  Husband. 

A  debt  incurred  by  a  man  prior  to  bis  mar- 
riage and  paid  during  his  lifetime  cannot  be 
considered  In  assigning  dower  to  his  widow,  and 
her  rights  cannot  be  diminished  thereby. 

[Ed.  Note. — For  other  cases,  see  Dower.  Cent 
Dig.  IS  322-328 ;  Dec.  Dig.  i  83.*] 

2.  DowKB  ({  27*)— AssiONiNo  DowxB— Debts 
or  Deceased  Husband. 

A  vendor  of  an  undivided  interest  in  land 
to  his  cotenant  may  not,  as  against  the  dower 
right  of  the  widow  of  the  cotenant,  enforce  a 
lien  for  the  unpaid  price. 

[Ed.  Note.— For  other  cases,  see  Dower,  Dec. 
Dig.  t  27.*] 

8.  DowKB  (S  83*)— AsaiONiNO  Dowbb— Debts 

OF  Deceased  Husband. 

A  purctiaser  at  an  execution  sale  Is  a  lienor 
of  the  debtor,  within  the  rule  that  in  assigning 
dower  the  widow  is  entitled  to  have  considered 
the  enhanced  value  of  the  land  arising  from  the 
increased  prosperity  of  the  country  and  the  im- 
provements in  the  neighborhood;  but  the  as- 
signment must  be  made  according  to  the  condi- 
tion of  the  land  at  the  time  of  the  sale,  inde- 
pendent of  the  improvements  erected  thereon 
at  the  expense  of  the  purchaser  subsequent  to 
bis  purchase. 

[BM.  Note.— For  other  cases,  see  Dower,  Dec 
Dig,  i  8a*] 

Petition  of  Ellen  B.  Tomllnson  for  as- 
signment of  dower.    Granted. 

By  her  petition,  BUen  B.  Tomllnson,  wid- 
ow of  Daniel  B.  Tomlinson,  deceased,  al- 
leged that  her  husband,  after  marriage,  be- 
came seised  of  a  farm  In  Mllford  Hundred, 
containing  about  166^  acres,  and  that  on 
August  29,  1863,  the  farm  was  sold  by  the 
sheriff  on  a  writ  of  venditioni  exponas  is- 
sued on  a  Judgment  In  favor  of  James  Coolc, 
for  the  use  of  Joseph  Hill,  against  her  hus- 
band, Daniel  B.  Tomllnson.  The  Judgment 
was  for  a  debt  of  the  husband,  contracted 
after  the  marriage.  On  March  11,  1911,  the 
husband  of  the  petitioner  died  and  the  land 
having  become  the  property  of  William  B. 
Tomllnson,  an  assignment  of  dower  by  metea 
and  bounds  was  asked  for. 

By  the  answer  of  WUllam  B.  Tomllnson, 
the  marriage  of  the  petitioner  to  Daniel  B. 
Tomllnson  was  denied,  but  at  the  hearing  It 
was  shown  that  they  were  married  In  1855. 
It  appeared  further,  that  before  the  mar- 
riage Daniel  R.  Tomlinson  gave  to  Stephen 
C.  Boone  a  bond,  dated  Miay  1,  18fi3,  for 
1279.34,  on  which  Judgmwt  was  entered 
after  the  marriage  at  the  October  term,  I85& 
The  next  lien  on  tlie  land  was  a  Judgment 
against  Daniel  R.  Tomllnson  for  $2,500,  en- 
tered on  Jannaiy  27,  1859,  on  a  bond  givoi 
by  Daniel  R.  Tomllnson  to  William  B.  Tom- 
llnson, dated  January  25,  1859.  This  latter 
bond  was  alleged  to  have  been  given  to  se- 
cure payment  of  the  price  of  an  undivided 
one-half  interest  in  the  farm,  which  tindl- 


Tided  Interest  by  deed  dated  January  25, 
1859,  William  B.  Tomllnson  conveyed  to 
Daniel  R.  Tomllnson,  they  being  tb&i  ten- 
ants in  common  thereof.  It  was  claimed 
that  when  the  property  was  sold  by  the 
sheriff  In  1863  on  a  Judgment  ef  Cook,  which 
was  the  third  lien,  the  proceeds  of  sale  were 
not  sufficient  to  pay  the  Judgment  given 
for  the  purchase  money  by  about  $400,  and 
that  this  should  be  considered  In  assigning 
dower,  William  B.  Tomllnson  dalmlng  a 
vendor's  lien  to  that  amount  By  the  an- 
swer It  was  further  alleged  that  In  1863 
the  value  of  the  farm  did  not  exceed  $3,210, 
the  price  at  which  It  was  then  sold;  that 
since  then  the  farm  had  been  Improved;  and 
that  certain  new  buildings  had  been  erected 
thereon  since,  by  the  present  owner,  ag;ainst 
whom  the  dower  Is  sought 

The  petition  and  answer  were  set  down 
for  hearing  before  Cbancellor  CURTIS  and 
Judge  BOXCB  In  the  Orphans'  Court  on 
September  19,  1911,  and  the  testimony  of 
witnesses  beard. 

James  M.  Satterfleld  and  Caleb  S.  Layton, 
for  petitioner.  James  H.  Hughes,  for  de- 
fendant 

CURTIS,  Ch,  (delivering  the  opinion  of 
the  court).  After  having  heard  the  testi- 
mony of  witnesses  on  the  allegations  of  the 
petition  and  answer,  the  court  find  that  the 
petitioner,  Bllen  B.  Tomllnson  and  Daniel 
R.  TomliuBon  were  married  in  1855,  and 
that  Daniel  R.  Tomlinson  died  on  March  11, 
1911,  48  years  after  the  sale  of  the  farm  by 
the  sheriff.  The  questions  raised  were  three: 
(1)  Whether  in  assigning  dewer  by  metes 
and  bounds  the  freeholders  should  consider 
the  debt  dne  from  Daniel  R.  Tomlinson  to 
Boone,  represented  by  the  bond  for  $279.34, 
dated  prior  to  the  marriage.  (2)  Whether 
they  should  consider  the  claim  of  William  B. 
Tomlinson  to  a  vendor's  lien  for  the  unpaid 
part  ot  the  price  of  an  undivided  interest 
in  tbe  farm  purchased  by  him  from  Daniel 
R.  Tomlinson  subseqaent  to  the  marriage. 
(8)  What  Improvements  had  bea  added  to 
the  farm  since  the  sheriff's  sale  and  In  tlie 
lifetime  ef  Daniel  R.  Temlinson. 

[1]  1.  Inaamvdi  as  the  bond  of  Boone 
was  paid  in  tbe  lifetime  otf  Daniel  R.  Tom- 
llnson, and  tberefore  was  not  a  debt  due 
from  him  at  the  time  ef  tab  death,  it  is  not 
to  be  considered  in  assigdiBs  dower,  and 
ttae  widow's  right  of  dower  is  not  to  be  dl- 
mtnisbed  tltereby,  or  to  the  extent  thereof. 
Griffin  V.  Reece,  1  Har.  G0& 

[]]  2.  William  B.  Tomttbson  is  not  entitled 
to  enfoKe  as  against  the  widow's  right  of 
dewer  a  claim  for  •  vendor's  lite  to  ttae 
extent  of  ttae  nnpald  portion  of  tlie  nndtrld- 
ed  interest  in  the  farm  bought  by  blm 
from  Daniel  R.  Tomllnson.  The  right  of  a 
vendor  to   enforce   a   lien   for   the   unpaid 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dls.  Key  No.  Series  It  Rep'r  Indexes. 
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parcbase  money  has  not  been  eBtabllshed 
in  Delaware,  but  wbenerer  the  qneetion 
has  arls»i  tbe  tendency  of  tbe  courts  here 
bare  been  against  It  Budd  et  al.  t.  Bnstl 
et  aL,  1  Har.  60;  Cannon  r.  Hndson,  6 
Boost  21;  Godwin  v.  Collins,  3  Del.  Ch. 
189;  Rice  v.  Rice  (C.  0.)  36  Fed.  860. 

(31  3.  In  tbls  state  the  respectlTe  rights 
of  the  widow  of  the  alienee  of  the  hnsband, 
respecting  the  ImprovementB  on  the  land  by 
tbe  former  after  alienation  and  during  the 
life  of  the  husband,  are  settled  by  decisions. 
The  purchaser  of  land  of  the  husband,  sold 
during  marriage  by  the  sheriff  on  an  execu- 
tion against  the  husband,  is  regarded  as  an 
alienee  of  the  husband.  Green  v.  Tennant, 
2  Har.  336,  889.  In  assigning  and  esti- 
matlng  dower,  tbe  widow  is  entitled  to  have 
considered  the  enhanced  value  of  the  land 
arising  from  the  Increased  prosperity  of 
tbe  country  and  the  improvements  In  the 
neighborhood.  Green  v.  Tennant  snpra.  But 
tbe  assignment  sbonld  be  made  according  to 
tbe  condition  of  the  land  at  the  time  of 
the  sale,  Independent  of  the  improvements 
erected  or  produced  thereon  at  the  cost 
and  expense  of  the  purchaser  subseQuent  to 
the  purchase.  Green  v.  Tennant  supra; 
Rawlins  v.  Buttel,  1  Houst  224.  By  the 
proofs  the  character  of  the  buildings  and  Im- 
provements so  erected  by  tbe  purchaser  were 
shown,  and  the  order  for  the  assignment 
will  contain  a  statement  thereof,  as  well  as 
instructions  in  accordance  with  the  conclu- 
sion of  the  court 

The  following  order  was  made: 

And  now,  to  wit  this  19th  day  of  Septem- 
ber, A.  D.  1911,  the  foregoing  petition  of 
Ellen  B.  Tomllnson,  widow  of  Daniel  R. 
Tomlinson,  deceased,  for  assignment  of  dow- 
er In  the  lands  and  tenements  whereof  tbe 
taid  Daniel  R.  Tomllnson  was  seised  in  his 
lifetime,  and  the  answer  of  William  B.  Tom- 
llnson, the  defendant  and  present  owner 
of  said  lands  and  tenements,  having  come 
on  to  be  heard  by  the  Judges  of  the  said 
Orphans'  Court  and  tbe  oral  testimony  of 
witnesses  produced  by  the  parties  in  said 
cause  having  been  duly  considered  by  the 
coort; 

And  it  appearing  to  the  court  that  the 
petitioner,  KUen  B.  Tomlinson,  and  the  said 
Daniel  R.  Tomllnson  were  duly  married  in 
the  year  1855;  that  the  said  Daniel  R.  Tom- 
linson in  his  lifetime,  during  said  marriage, 
vas  seised  in  his  demesne  as  of  fee  of 
and  in  a  tract  of  land  in  said  petition  men- 
tioned, except  the  said  tract  of  7  acres  and 
SO  perdies  situated  on  the  north  side  of  the 
public  road  in  said  answer  mentioned;  that 
thice  the  alienation  of  said  tract  of  land  by 
the  sale  thereof  by  the  sheriff  on  the  29th 
lay  of  AngBSt  A  D.  1863,  certain  improve- 
rnats  have  been  erected  thereon,  namely, 
the  dwalUBg  bouse,  bam  and  wagon  shed, 
com  crib,  chicken  house  and  cow  house: 


It  is,  therefore,  ordered,  adjudged  and  de- 
creed by  the  court  tiiat  a  commission  shall 
issue  directed  to  Robert  H.  Lewis,  Gilder  D. 
Jackson,  John  W.  Oanlk,  WlUiam  G.  Postles 
and  William  Denney,  five  Judicious  and  sub- 
stantial freeholders  of  Kent  county,  directing 
them  to  assign  dower  to  the  said  Ellen  B. 
Tomllnson,  widow  of  the  said  Daniel  R. 
Tomlinson,  out  of  the  said  premises  in  said 
petition  mentioned,  excepting  as  aforesaid, 
according  to  the  condition  thereof  at  the 
time  of  the  sale  thereof  on  the  said  29th 
day  of  August  A.  D.  1863,  and  according 
to  the  present  valne  thereof,  and  that  in 
determining  tbe  present  value  thereof  the 
said  freeholders  shall  not  consider  the  said 
improvements  erected  on  said  lands  and 
premises  since  the  said  sale,  namely,  the 
said  dwelling  house,  bam  and  wagon  shed, 
com  crib,  chicken  .house  and  cow  house; 

And  further,  that  they  make  return  of 
their  proceedings  to  this  court  at  Dover,  at 
the  adjourned  term  thereof,  to  be  held  on 
the  7th  day  of  October,  A.  D.  1911. 


ODESSA  LOAN  ASS'N  v.  DTBR. 

(Superior  Court  of  l>elaware.    New  Castle. 

Sept  27,  1911.) 

1.  COtJRTS  (I  24*)— JiTBISDICnON  OW  SOBJECT- 

llATTsa— Assent  of  Pabuks. 

Jurisdiction  over  the  subject-matter  can- 
not be  conferred  by  assent  of  the  parties,  but 
must  l>e  given  by  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  M  76-78;  Dec.  Dig.  i  24.*] 

2.  CoiT»ra    (i   25*)— JuBisDicnon— Jmisnio- 
noR  OF  Pbbson. 

The  jurisdiction  of  a  court  over  tbe  person 
or  property  of  a  party  is  acquired  liy  process 
served  in  the  statutory  manner,  and  the  legality 
of  the  service  Ui  dependent  on  tbe  statute,  and 
not  on  any  agreement  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  79.  80;    Dec.  Dig.  §  28.*] 

3.  Appearance  ({  24*)  — Waives  of  Objec- 
tions—Service. 

The  constitutional  guaranty  that  no  valid 
proceeding  can  ht  had  against  one  until  be  has 
been  notiqed  thereof  by  proper  service  of  pro- 
cess  is  for  bis  protection,  and  a  party  may  vol- 
untarily waive  it  by  voluntary  appearance  and 
submission  to  the  court's  jurisdiction ;  but 
where  he  appears,  not  voluntarily,  but  in  re- 
sponse to  service  of  process,  the  service  must  bfi 
legal  to  make  the  proceeding  legal. 

[Ed.  Note. — For  other  cases,  see  Anpearance, 
Cent  Dig.  i|  118-143 ;   Dec.  Dig.  {  24.*] 

4.  Process  (|  58*)— Service— Statutes. 

The  statute  defining  legal  service  of  pro- 
cess, by  prescribing  with  particularity  tbe  meth- 
ods by  which  service  may  he  made,  does  not  au- 
thorize service  on  or  acceptance  of  service  by 
the  attorney  of  a  defendant,  for  such  service  is 
on  an  agent,  and  is  good  only  when  made  so 
by  statute. 

[Ed.  Note. — For  other  cases,  see  Process,  Dec. 
Dig.  i  58.*] 

Action  by  the  Odessa  Loan  Association 
against  William  E  Dyer,  administrator  of 
Rebecca  V.  Dyer,  deceased.    On  rule  to  show 


ftr  otlnr  eases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  It  Am.  Die  Kev  No.  Series  &  Rep'r  Indaxas 


Digitized  by  VjOOQ'C 


470 


81  ATLANTIC  REPORTER 


(Del. 


cause  why  a  Ju^^ment  and  the  execution 
Issaed  thereon  sbould  not  be  vacated.  Rule 
made  absolute. 

Argued  before  CONRAD  and  WOOLLEY, 
JJ. 


T.  Bayard  Heisel,  for  petitioner. 
Ix  Townsend,  Jr.,  for  respondent. 


George 


WOOLLBY,  J.  (dellTerlng  the  opinion  of 
the  court).  It  appears,  from  the  petition 
filed  in  support  of  the  rule,  that  the  above- 
entitled  cause  was  docketed  in  this  court  at 
its  May  term,  1907;  that  no  service  of  pro- 
cess was  made  or  attempted  to  be  made  up- 
on the  defendant,  except  In  the  manner 
shown  by  the  return  indorsed  thereon,  as  fol- 
lows :  "Service  accepted.  [Signature  of  At- 
torney], Attorney  for  William  Bi  Dyer, 
May  18,  1907;"  that  judgment  was  moved 
for  and  entered  for  want  of  an  affidavit  of 
defense  and  execution  on  the  Judgment  there- 
after Issued. 

[1-3]  The  jurisdiction  of  a  court  over  the 
subject-matter  of  a  suit  is  givm  it  by  law 
and  is  never  conferred  by  the  assent  of  par- 
ties. Likewise  the  jurisdiction  of  a  court 
over  the  person  or  property  of  a  party  is 
acquired  by  process,  seryed  in  a  foanner  pre- 
scribed by  the  law  and  not  In  a  manner 
agreed  upon  by  the  parties,  however  satis- 
factory that  manner  may  be  to  one  or  to  both 
of  them.  No  valid  proceeding  can  be  had 
against  a  person  until  he  shall  have  been 
notified  of  such  proceeding  by  proper  serv- 
ice of  process.  This  is  a  right  secured  to 
all  by  the  constitutions  of  the  United  States 
and  of  the  state  of  Delaware.  Being  provi- 
sions for  his  protection,  a  party  may  volun- 
tarily waive  them,  and  by  appearance,  sub- 
mit himself  to  the  court's  jurisdiction,  but 
if  he  appear  not  voluntarily  but  in  response 
to  service  of  process,  the  service  must  be 
l^al  in  order  to  make  the  proceeding  legal. 

[4]  The  statutes  of  this  state  have  declar- 
ed what  is  legal  service,  by  prescribing  with 
particularity,  the  methods  by  which  service 
of  process  may  be  made  upon  defendants 
of  dUFerent  classes  In  different  forms  of  ac- 
tion. As  legal  service  of  process  is  defined 
and  determined  by  law,  a  defendant  in  an 
action  may  not  determine  for  himself  how 
he  may  be  served  nor  may  hla  attorney  de- 
cide for  him,  for  the  legality  of  a  service 
is  dependent  upon  the  authority  of  the  law 
and  not  upon  the  authority  of  the  parties. 

Service  upon  or  service  accepted  by  the 
attorney  of  a  defendant  in  an  action,  is  serv- 
ice upon  an  agent  and  is  good  only  when 
made  so  by  statute.  As  there  is  no  statute 
making  legal  the  acceptance  of  service  by 
an  attorney  for  a  defendant,  such  a  service 
does  not  constitute  legal  service,  notwith- 
standing its  elTect  may  be  to  bind  the  attor- 
ney, morally  or  professionally,  to  cure  the 
defect  by  appearance.     The  court  therefore 


holds   that  there   was   no   legal  service   in      I 
this   case   and   that    the  judgment    entered 
thereon  and  the  execution  Issued  thereunder 
should  be  vacated. 
Rule  absolute. 


KNOWLES  V.  MASSET. 

(Superior  Court  of  Delaware.     Sussex. 
April  14,  1908.) 

1.  Trial  ({  194*)— Instrdctions— Weight  of 
EviDENCB— Account  Books. 

Where  accoont  books  are  admitted  in  evi- 
dence, it  is  improper  for  the  court  to  charge  as 
to  the  weight  to  be  given  them ;  the  jury  being 
authorized  to  give  them  such  weight,  in  consid- 
ering them  with  all  the  other  evidence,  as 
they  believe  them  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $S  413,  439 ;   Dec  Dig.  i  194.*] 

2.  cortractb  (|  28*)  —  bubosn  of  psoof  — 
Pbeponoerance  of  Evidence. 

In  assumpsit,  it  is  incumbent  on  plaintiff 
to  show  by  a  preponderance  of  the  evidence 
that  there  was  a  contract,  express  or  implied  in 
law,  between  plaintiff  and  defendant. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  138 ;  Dec  Dig.  |  28.*] 

8.  Contracts  (|  187*)  —  Skb^otb  fob  Third 
Person. 

Where  plaintiff,  a  physician,  rendered  serr- 
ices  in  curing  certain  others  under  a  verbal 
agreement  •with  defendant  to  pay  tiierefor  and 
on  defendant's  credit,  defendant  was  liable  to 
pay  for  the  services,  notwithstanding  a  subse- 

?iuent  promise  by  any  other  person  to  pay  there- 
or. 
[Ed.   Note.— For  other  cases,  see   Contracts, 
Cent,  Dig.  !|  798-807;    Dec  Dig.  |  187.*] 

4.  Etidencb  (I  688*)— CoNixicT— Weight  of 

Evidence. 

Where  the  evidence  is  conflicting,  it  is  the 
Jury's  duty  to  reconcile  It  if  possible ;  other- 
wise, to  determine  which  of  the  witnesses  is  en- 
titled to  the  greater  credit,  and,  having  deter- 
mined that,  to  reject  the  testimony  of  any  wit- 
ness believed  to  be  untme. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2437 ;  Dec.  Dig.  {  688.*] 

Action  by  Jacob  C.  Knowles  against  Ed- 
win T.  Massey  for  professional  services  and 
medicine  administered  to  certain  persons  at 
defendant's  special  Instance  and  request  and 
on  hia  promise  to  pay  therefor.  Verdict  for 
plain  tiir. 

Argued  before  SPRUANCE  and  BOTCB,  JJ. 

James  A.  Marsh,  for  plaintiff.  Woodbum 
Martin,  for  defendant 


BOYOE,  J.  (charging  the  Jury).  Gentle- 
men of  tb^  Jury:  This  is  an  action  of  as- 
sumpsit, brought  by  Jacob  C.  Knowles,  the 
plaintiff,  against  Edwin  Massey,  the  defend- 
ant 

The  plaintiff  has  declared  on  a  special 
agreement  alleged  to  have  been  made  with 
the  defendant 

The  declaration  contains  a  special  count 
with  the  common  counts  added.    The  special 
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lount  charges  In  rabatance  that  the  defend- 
mt  was  prior  to  the  bringing  of  this  action 
indebted  to  .the  plaintiff  In  a  special  aum 
of  money  for  profesalonal  seryices  before 
ttat  time  done  and  performed  aa  a  phjrsi- 
dan  and  apothecary  for  the  defendant,  at  his 
special  Instance  and  request,  in  and  about 
the  healing  and  curing  of  William  Massey, 
George  Massey  and  Ola  Maaaey  of  diseases 
and  maladies  under  which. they  had  before 
then  labored  and  langnlsbed,  and  for  medi- 
cines provided  and  administered  to  them,  and 
that  being  so  indebted  the  defendant  prom- 
ised the  plaintiff  to  pay  him  the  said  sum 
of  money.  It  la  further  averred  that  the  de- 
fendant undertook  and  promised  to  pay  the 
plaintiff  so  much  money  as  he  reasonably 
deserved  to  have  of  the  defendant  for  aald 
■ervlces. 

To  entitle  the  plaintiff  to  recover  on  aald 
special  count  he  mnat  prove  the  defendant'a 
promise  as  charged  In  aald  special  count  by 
a  preponderance  of  the  evidence. 

The  plaintiff  has  filed  a  bill  of  partlculara 
and  his  claim  Is  for  SI  visits  to  George,  Ola 
and  William  Bfaaaey  while  atricken  with 
smallpox  from  November  16,  1903,  to  De- 
«ember  21,  1903,  at  |10  a  viait,  and  for  med- 
icine, aggregating  the  sum  of  $312. 

It  is  conceded  that  there  has  been  paid  on 
account  of  aald  bill  the  sum  of  I51JS0.  The 
balance  claimed  to  be  due  la .  the  aum  of 
$260.50,  with  'intereat  from  September  17, 
1904,  aald  to  amount  to  $53.27;  the  whole 
amount  now  claimed  aggregating  the  aum  of 
1313.77. 

We  have  a  atatute  in  tbia  atate  which  pro- 
rides,  among  other  thinga,  that  a  book  of 
original  entries  regularly  and  fairly  kept, 
shall,  together  with  the  oath  or  aflarmatlon 
of  the  plaintiff,  be  admitted  to  charge  the 
defendant  for  aums  therein  contained. 

[1]  The  plalntiff'a  book  of  original  entries 
bi  this  case  has  been  admitted  in  evidence, 
and  yon  will  have  it  when  you  go  to  your 
room  for  deliberation  upon  this  case.  It 
Is  not  oomi)etent  for  us  to  charge  yon  upon 
the  weight  or  the  value  which  you  should 
give  to  the  book  account,  but  you  are  to 
consider  It  In  connection  with  all  the  other 
evidence  in  the  case  and  give  it  such  weight 
as  you  consider  it  entitled  to. 

The  defendant  denies  that  he  made  the 
agreement  with  the  plaintiff  as  aet  forth  in 
said  special  count,  but  admits  that  he  did 
on  behalf  of  hla  father,  with  the  knowledge 
of  the  plaintiff  that  he  waa  acting  for  hla 
father,  engage  the  plaintiff  to  attend  bis 
brother  Qeorge  who  waa  at  the  time  sick  of 
smallpox,  and  he  also  admlta  that  he  did  for 
Uniaelf  agree  with  the  plaintiff  to  pay  him 
for  two  vlaits  to  his  brother  Qeorge  at  $10 
a  visit  and  he  insists  that  he  did  pay  the 
plaintiff  for  said  two  visits  the  sum  of  $20, 
which  he  claims  he  had  obtained  from  his 
father  for  that  purpose. 


[2]  In  order  to  support  this  action  of  as- 
sumpsit, it  is  incumbent  on  the  plaintIS  to 
show  from  a  preponderance  of  the  evidence 
that  there  was  a  contract,  express  or  Im- 
plied in  law  between  him  and  the  defendant 

If  you  find  that  the  plaintiff  rendered  pro- 
fessional services  to  George,  Ola  and  Wil- 
liam Massey,  brothers  and  sister  of  the  de- 
fendant, as  claimed  by  the  plaintiff,  the  law 
will  not  Imply  from  that  alone,  a  promise  on 
the  part  of  the  defendant  to  pay  for  such 
services. 

It  is  not  denied  that  the  plaintiff  made  the 
visits  and  fnmished  the  medicines  aa  shown 
by  hla  bill  of  particulars. 

The  question  of  the  defendant'a  liability 
turns  upon  the  character  of  the  agreement 
which  he  made  with  the  plaintiff  at  the  time 
the  latter  was  engaged  to  visit  the  place 
where  the  aald  Maasey  children  were  lo- 
cated. 

Did  the  defendant  for  himself  promise  to 
pay  the  plaintiff  $10  a  viait  aa  la  claimed  by 
the  plaintiff?  Or  did  the  defendant  engage 
the  plaintiff  on  behalf  of  his  father  with  the 
knowledge  of  the  plaintiff  that  he  waa  act- 
ing for  his  father,  limiting  hla  peraonal  11a- 
bUlty  to  the  payment  for  two  viaita  or  the 
sum  of  $20,  aa  la  claimed  by  the  defendant? 

[8]  If  you  find  from  the  evidence  that  the 
plaintiff  rendered  the  alleged  aervices  under 
a  verbal  agreement  with  the  defendant  and 
on  the  credit  of  the  defendant,  aa  alleged  by 
the  plaintiff,  the  defendant  would  be  liable 
to  the  plaintiff  to  pay  for  such  aervices,  and 
any  aubaequent  promise  of  Sheppard  Massey 
or  any  other  person  to  pay  the  plaintiff  for 
such  services  would  not  alone  be  auflScient  to 
affect  the  right  of  the  plaintiff  to  proceed 
against  the  defendant  upon  aucb  apodal 
promise. 

If  the  defendant  did  not  enter  into  the 
special  agreement  with  the  plaintiff  as  al- 
leged by  the  plaintiff,  then  the  plaintiff 
would  not  be  entitled  to  recover.  To  deter- 
mine the  liability  of  the  defendant  in  this 
action,  you  must  look  to  the  evidence  pro- 
duced before  you  as  to  the  nature,  character 
and  extent  of  the  agreement  made  between 
the  plaintiff  and  the  defendant. 

[4]  This  evidence  is  conflicting;  you  must 
reconcile  it  if  you  can;  if  you  cannot,  consid- 
ering all  the  evidence  produced  before  you, 
you  are  to  determine  which  of  the  witnesses 
you  think  entitled  to  the  greater  credit,  and 
having  determined  as  to  that,  you  may  re- 
ject the  testimony  of  any  witness  which  you 
believe  to  be  untrue,  and  accept  that  which 
you  believe  to  be  true,  and  upon  that  basis 
you  are  to  determine  as  to  the  weight  and 
preponderance  of  the  evidence. 

Tou  are  to  decide  for  the  plaintiff  or  the 
defendant  in  this  case  according  as  you  find 
the  weight  or  preponderance  of  the  evidence 
for  the  one  or  the  other. 

Verdict  for  plaintiff  for  $250. 
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STATE  T.  SEDGWICK. 

(Court  of  General  Seaaiong  of  Delaware.    New 

CasUe.    Sept  21,  1911.) 

1.  LoTTBBijES  (I  8*)— EuaatENTS  or  Offknbk— 
Statutes. 

Rev.  Code  1852,  aaended  to  1893,  p.  S96 
(12  Del.  Laws,  c.  38),  provides  that  if  any  per- 
son shall  sell  or  dispose  of  any  lottery  policy, 
certificate,  or  of  anything  by  which  such  per- 
son or  any  number  of  persona  promises  or  guar- 
antees that  any  particular  number,  character, 
tidcet,  or  certificate  shall,  in  an  event  or  on 
the  happening  of  any  contingency  in  the  nature 
of  a  lottery,  entitle  the  purchaser  or  holder  to 
receive  money,  property,  or  evidence  of  debt, 
every  person  so  otEending  shall  on  conviction  be 
subject  to  a  penalty.  SeJd,  that  the  fact  that 
tickets  representing  membership  in  a  baseball 
pool  did  not  in  themselves  show  a  promise  or 

guaranty  that  on  the  happening  of  an  event,  the 
older  should  be  entitled  to  money,  did  not  save 
the  sdieme  from  being  a  violation  of  the  statute, 
since  the  term  "lottery,"  as  used  therein,  in- 
cludes any  scheme  for  the  distribution  of  money 
or  prizes  by  chance,  not  limited  to  a  sale  oC 
tickets  nor  to  the  terms  or  promises  printed 
or  written  upon  them. 

[Ed.  Note. — For  other  cases,  see  Lotteries, 
Dec.  Dig.  f  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4245-4252 ;   vol.  8,  pp.  7710,  7711J 

2.  LOOTBBIES   (J    29*)— SOHEMS— PBOOF. 

Where  a  lottery  sch«ne  involved  more  than 
appeared  on  tickets  issued  in  the  conduct  there- 
of, its  character  and  extent  could  be  shown  by 
any  proper  testimony. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Dec  Dig.  g  29.*] 

8.  LoTTEEira  (t  8*)— ConriNfiKKCT-^CHANCE. 
Where  a  baseball  pool  involved  a  double 
liazard  of  selection  of  a  combination  of  numbers 
designated  by  a  drawing  to  be  representative 
of  certain  baseball  clubs,  the  winnings  on  which 
were  determined  by  the  baseball  score,  the 
prize  being  given,  not  to  him  who  might  fore- 
cast the  results  of  the  games  either  in  victories 
or  runs,  but  to  him  who  selected  and  paid  for 
combinations  of  numbers,  each  representing  a 
club,  not  selected  by,  bat  designated  for,  him, 
the  total  numbers  of  which  approached  nearest 
the  highest  total  of  runs  made  in  a  given  time 
by  a  Uke  number  of  clubs,  the  payment  of  the 
prizes  depended  on  the  happening  of  a  con- 
tingency in  the  nature  of  a  lottery,  and  was  pro- 
hibited by  Rev.  Code  1852,  amended  to  1893^  p. 
896  (12  Del.  Laws,  c.  33). 

[E4  Note.— For  other  cases,  see  Lotteries, 
Dec.  Dig.  t  8.*] 

Harry  Sedgwidc  was  Indicted  for  lottery. 
Verdict  of  guilty. 

The  prisoner  was  indicted  for  a  violation 
of  the  statute  against  lotteries  and  was 
charged  with  the  particular  ofCense  of  con- 
ducting a  baseball  pool,  the  plan  of  which 
was  as  follows: 

On  or  before  Saturday  of  <Hie  week,  a  per- 
son who  desired  to  take  a  chance  In  the 
play  of  the  next  week  paid  the  prisoner  30 
cents,  and  in  retnm  received  from  him  a 
ticket  upon  which  were  printed  the  names 
of  the  baseball  clnbs  of  the  National  and 
American  Leagues  and  of  the  American  As- 
sociation. Before  the  name  of  each  clnb 
there  was  a  blank  space  in  which  a  number 


might  thereafter  be  written.  TTpon  the  pay- 
ment of  the  mon^  and  the  delivery  of  the 
ticket  on  Saturday,  the  purchaser  selected 
and  gave  to  the  prisoner  six  numbers,  each 
denoting  a  club,  then  unknown  alike  to 
him  and  to  the  prisoner.  On  Monday,  a 
number  was  gWea  to  each  dub,  tlie  numbers 
for  all  the  clubs  being  determined  by  a 
drawing,  the  result  of  which  was  on  that 
day  announced  to  all  purchasers  of  tickets 
who  composed  the  membership  of  the  pooL 
They  then  knew  for  the  first  time  what  six 
clubs  they  bad  selected  when  on  the  previous 
Saturday  they  bought  their  tickets  and  gave 
in  their  numbers. 

The  days  of  the  week  were  shown  by 
names  upon  the  tickets  and  were  arranged 
transversdy  to  the  names  of  the  clubs  so 
that  the  number  of  runs  made  by  any  club 
on  any  day  might  be  entered  in  a  blank  op- 
posite the  name  of  the  dab  and  below  tbe 
name  of  the  day,  and  upon  the  margin  of 
the  tickets  were  blanks  In  which  tbe  total 
number  of  runs  made  by  each  clfib  ml^t  be 
entered,  and  also  a  blank  In  which  might 
be  entered  the  grand  total  of  runs  made 
during  the  week  by  the  six  clubs  selected  in 
tbe  manner  stated.  Upon  tbe  back  of  each 
ticket  when  purchased  from  the  prisoner 
were  stamped  the  winnings  for  the  previous 
week  and  the  amomit  of  prices  to  be  paid 
at  the  condusion  of  the  ball  games  of  the 
ensuing  week,  tb»«  being  nothing  fnrtber 
upon  the  tickets  that  indicated  promises  of 
payment  of  money  or  tbe  manner  of  winning 
prizes.  It  appeared  by  the  evidence  that  tbe 
first  prize  was  paid  to  the  holder  of  a  ticket 
who  had  selected  by  numbers,  at  tbe  time 
and  in  the  manner  .stated,  a  combination  of 
^iz  clubs,  that  together  made  a  number  of 
runs  the  aggregate  of  which  approached 
nearest  the  total  number  of  runs  of  those  six 
clubs,  which  at  the  end  of  the  week  were 
shown  by  the  scores  to  have  made  the  blgbest 
total  of  any  six  dubs  named  on  the  tickets. 
Tbe  Other  prizes  were  graduated  In  some- 
what tbe  same  manner. 

Argued  before  CONRAD  and  WOOIJ:<ET, 
JJ. 

Joslah  O.  Wolcott,  Deputy  Atty.  Gen.,  for 
the  State.  James  Saulsbury  and  Philip  L. 
Garrett,  for  defendant 

WOOLLEY,  J.  (delivering  the  opinion  of 
tbe  court).  We  assume,  for  the  present  mo- 
tion, that  the  law  under  whldi  tlUs  iudict- 
ment  was  found  la  that  which  appears  on 
page  396  of  tbe  Revised  Code,  being  cbapter 
.33,  volume  12,  of  the  Laws  of  Delaware,  and 
which  In  part  reads  as  follows: 

"If  any  person  shall  •  *  •  sdl  or  dis- 
pose of,  ♦  •  •  any  lottery  policy,  certifi- 
cate, or  anything  by  whldi  such  peiaon  or 
any  other  person  promises  or  guarantees 
that  any  particular  number,  diaractw,  ticket. 
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or  cwtlflcate^  diaU  In  the  eTent,  or  on  tbei 
happening  of  any  contingency  in  the  nature 
of  a  lottery,  entitle  the  purchaser  or  holder 
to  receive  money,  property,  or  eyidence  of 
debt,  •  •  •  every  person  so  offending 
shall,  upon  conviction,"  be  subject  to  a  cer- 
tain penalty. 

Ck>un8el  for  the  prisoner  have  moved  the 
court  that  the  Jury  be  tostructed  to  return 
a  verdict  of  not  guUty,  upon  two  grounds, 
which,  as  we  understand  them,  are  as  fol- 
lows: 

[1]  First,  that  the  tickets  sold  by  the  pris- 
oner, do  not  in  th^nselves  show  a  promise  or 
guarantee  by  him  that  upon  the  happening 
of  an  event  the  holder  shall  be  entitled  to 
money. 

[2]  Lottery  Is  a  scheme  for  the  distribution 
of  money  or  prizes  by  chance.  That  scheme 
is  not  limited  to  the  sale  of  tickets  nor  to 
the  terms  or  promises  printed  or  written 
npon  them.  Being  a  scheme,  involving  more 
than  appears  upon  the  tickets,  its  character 
and  extent  may  be  shown  by  any  proper 
testimony. 

BntertalBlng  that  view,  we  have  ruled  in 
eertain  evidence,  and  for  the  same  reason  we 
dedine  to  grant  the  motion  npon  the  first 
gronnd. 

[3]  The  second  ground  of  the  motion  Is 
that  the  "contingency"  which  determines  the 
winning  of  a  prize  in  this  particular  scheme 
Is  the  aggregate  number  of  mns  made  by 
a  certain  number  of  baseball  clubs,  which 
being  the  result  of  skill  and  not  of  chance, 
Is  not  "a  contingency  in  the  nature  of  a  lot- 
tery." 

The  "happening  of  a  contingency  in  the 
nature  of  a  lottery,"  as  contemplated  by  the 
statute  and  applied  to  the  particular  facts 
of  this  case.  Is  not  the  number  of  the  runs 
made  Ify  differoit  baseball  dubs,  which  un- 
certainty may  or  may  not  be  a  matter  of 
chance  within  the  meaning  of  the  law,  but 
the  contingency  here,  Into  which  enters  the 
element  of  chance  and  which  partakes  of  the 
nature  of  a  lottery,  Is  the  double  hazard  of 
the  selection  of  a  combination  of  numbers 
which  are  designated  by  a  drawing  to  be 
representative  of  certain  clubs,  the  winnings 
npon  which  are  determined  by  baseball 
scores.  The  prize  Is  given  not  to  him  who 
may  forecast  the  results  of  the  games,  either 
In  victories  or  In  runs,  but  to  him  who  se- 
lects and  pays  for  a  combination  of  numbers, 
each  representing  a  club  not  selected  by  but 
designated  for  him,  the  total  mns  of  which 
approach  nearest  the  highest  total  of  runs 
made  In  a  given  time  by  a  like  number  of 
dubs. 

There  Is  hot  one  highest  total  of  rans 
made  by  six  dubs  regardless  of  the  number 
of  runs  made  and  that  highest  number  of 
runs  18  the  factor  titiat  determines  who  wIbb 
on  the  oHnblnatlons  of  .nnmben  sdected  by 
the  members  of  the  pool.     As  a  method  of 


determining  the  winner  of  all  who  participat- 
ed In  the  game,  It  has  no  advantage  over  nor 
Is  It  essentially  different  from  the  ordinary 
method  of  having  a  little  girl  or  a  man  of 
position  draw  the  decisive  or  determining 
number  from  a  hat.  We  are  of  opinion  that 
the  scheme  disclosed  by  the  evidence  con- 
stitutes a  lottery  within  the  meaning  of  the 
law  and  therefore  decline  to  grant  the  mo- 
tion that  the  Jury  be  Instructed  to  acquit  the 
prisoner. 

The  defendant  thereupon  entered  a  plea  of 
gnilty  and  was  paroled  upon  bis  own  recog- 
nizance.    ~ 


In  re  STJUilVAN  COUNTT  R.  B. 

(Supreme  Court  of  New  Hampshire.     Oct  8, 

1011.) 

1.  EhmraMT  Domain   (|  167*)  —  Statutobt 
Pbovibion»— BJbvkjt.  „  „      ,  „  „ 

Laws  1911,  c  164,  S  8,  snbds.  "a"  and  "c" 
abolishing  the  Board  of  Railroad  Commisaioi^ 
ere,  creating  a  public  service  commission,  and 
providing  that  the  act  shall  not  affect  pendmg 
actions,  l>nt  all  actions  pending  before  the  Su- 
preme Court,  etc.,  shall  thereafter  be  acted 
upon  by  the  Commission,  affects  pending  actions 
to  the  extent  that  thereafter  they  are  to  be 
acted  npon  and  determined  by-  the  Commission, 
depitvlna  the  Supreme  Court  of  further  original 
juriadiction  of  a  pending  proceeding  for  leave 
to  extend  railroad  tracks,  and  for  that  purpose 
to  take  lands  of  objecting  owners. 

[Ed.  Note.— B^r  other  cases,  see  Bminent  Do- 
main, Dec.  Dig.  t  lOT-*] 

2.  WOBDS  AHD   PhKABKB— "BTJT." 

The  word  "but"  is  commonly  used  in  the 
sense  of  "except." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrases,  voL  1,  pp.  926,  927.] 

Petition  by  Sullivan  County  Railroad  for 
leave  to  extend  Its  tracks  from  Lebanon  to 
Cornish,  and  for  that  purpose  to  take  the 
lands  of  certain'  objecting  owners.  Motions 
for  further  proceedings  denied. 

Branch  ft  Branch  (Oliver  E.  Branch,  oral- 
ly), for  petitioner.  Herbert  0.  Lakln  and 
Remick  &  HoUls  (Mr.  Remlck,  orally),  for 
objecting  landowners. 

YOUNG,  J.  [11  The  objectors  contend  that 
chapter  164,  Laws  1911,  deprives  the  court 
of  all  further  original  Jurisdiction  of  this 
proceeding.  That  act  creates  a  public  service 
commission  to  perform  the  duties  of  the 
Board  of  Railroad  Commissioners  (section 
3  [a])  and  those  which  sectltms  18-20,  c. 
166,  PobUc  Statutes  1901,  Impose  on  the 
court  (section  12).  It  also  provides  that  Its 
passage   "shall   not  affect  pending   actions, 

•  •  *  but  all  actions  •  •  •  pending 
before  the  Supreme  Court  *  *  *  or  be- 
fore the  Board  of  RAllroad  Commissioners 

*  *  •  shall  thereafter  be  acted  upon  and 
determined  by  the  Public  Service  Commis- 
sion" (section  S[c]),  abolishes  the  Board  of 
Railroad  Commissioners  (section  3  [a]),  and 
repeals  sections  18-20,  c.   106,   Public  Stat- 


qror  other  easM  «m  nune  topic  and  section  NUMBER  In  Dec.  DUt.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by  VjOOQIC 


474 


81  ATLANTIC  REFOBTEB 


(N.H. 


iites — the  Btatntory  provisions  on  which  this 
proceeding  rests  (section  21). 

[2]  Whether  this  court  has  further  Juris- 
diction depoids  on  what  is  intended  by  sec- 
tion S(c).  If  chapter  164  in  no  way  afTects 
pending  actions,  this  court  has  final  Jurisdlc- 
tlou  of  this  cause;  but,  if  that  was  not  the 
Legislature's  intention,  it  must  be  either 
transferred  to  the  Public  Serrice  Commis- 
sion, or  dismissed.  The  only  evidence  rele- 
vant to  the  issue  of  intention  is  the  lan- 
guage the  Legislature  used,  and  that  pro- 
vides in  so  many  words  that  after  the  act 
becomes  a  law  actions  of  this  kind  shall  "be 
acted  upon  and  determined"  by  the  Commis- 
sion. Therefore  it  could  not  have  intended 
the  act  to  have  no  effect  whatever  upon 
them.  It  is  more  probable  that  section  3  (c) 
was  Intended  to  limit  the  effect  of  the  act 
on  snch  actions.  In  other  words,  the  Legisla- 
ture used  "but,"  in  the  second  line  of 
section  3  (c),  in  the  sense  of  "except";  and 
that  is  one  of  its  most  common  meanings. 
Webster.  New  Int  Diet,  But,  1,  2.  If  it 
was  used  in  that  sense,  the  act  so  far  af- 
fects pending  actions  that  thereafter  they 
are  to  "be  acted  upon"  by  the  Commission. 
The  fact  that  section  3(c)  Is  meaningless, 
if  that  was  not  the  sense  in  which  "but" 
was  used,  tends  to  the  same  conclusion; 
and,  as  there  is  nothing  In  the  act  to  rebut 
this  presumption,  it  must  be  held  that  it  af- 
fects pending  actions  to  this  extent,  and  to 
this  extent  only,  that  thereafter  they  are 
to  be  acted  upon  and  determined  by  the 
Commission. 

Motions  for  further  proceedings  In  this 
court  denied.    All  concurred. 


DAY  V.  WASHBURN  et  al. 

(Supreme  Conrt  of  New  Hampshire.     Grafton. 

Oct  8,  1911.) 

1.  Wrtxs  (S  67*)— Contract  to  Dxvise-  En- 

FOBCEIIENT. 

An  agreement  by  testator  to  leave  all  his 
estate  to  complainant,  in  consideration  of  boaid 
and  care  daring  the  balance  of  his  life,  was  a 
contract  which  testator  bad  power  to  make,  and 
wbidi.  In  case  of  default,  was  enforceable 
against  his  administrator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g{  175-177;   Dec  Dig.  |  67.*] 

2.  SPECWIC    PlaiPOBMANCE    (I   24*)— OONTKAOT 

TO  Wiix — Bnfobcement— Pabtiis. 

Where  decedent  did  not  perform  a  contract 
to  will  all  his  property  to  complainant  her 
claim  for  the  enforcement  of  such  agreement 
should  be  prosecuted  against  decedent's  adminis- 
trators, and  not  against  his  heirs  or  legatees. 
-  [Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.Dig.  g|  64,  56;  DecDig.  8  24.*] 

3.  Wills   (I  68»)   —  Cohtbaot  to   Will  — 

BBEACH— DAJfAOES. 

Where  testator  did  not  perform  bis  con- 
tract to  leave  all  his  property  to  complainant 
by  will,  complainant's  damage  was  the  value  of 
the   property   left   by   him,   not  willed   to   her. 


which  was  not  consumed  In  administration  or 
payment  of  debts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  a  17&-1S2;   Dec.  Dig.  §  6S.*1 

4.  Spbcifio  Pkbfobmahcb  (S  86*)— Conteact 
TO  Wiu^-Adkquatb  Bxmeot  at  Law. 
Where    a    suit    in    equity    was    originally 
bronght    against    decedent's    administrator    by 
claimants  under  his  will,  and  complainant  filel 
a  claim  for  specific  performance  of  decedent's 
contract  to  will  her  all  his  property,  the  pro- 
ceeding could  be  treated  as  a  Mil  of  interplead- 
er, brought  by  the  administrator,  so  that  com- 
plainant's claim  was  not  objectionable,  on  the 
ground  that  she  had  an  adequate  remedy  at  law. 
[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  223,  224;    Dec  Dig.  { 
86.*] 

6.  Specific  Pebfobmancb  (i  127*)— Pbobats 
— Annulkert— CONlTRACrr. 

Where,  in  a  salt  for  specific  performance  of 
a  contract  to  will  claimant  all  decedent's  prop- 
erty, a  former  will  was  offered  merely  as  evi- 
dence of  a  contract  alleged,  the  superior  court 
in  that  proceeding  had  no  jurisdiction,  on  find- 
ing in  favor  of  the  contract,  to  set  up  the  for- 
mer will,  or  to  annul  the  probate  of  a  later  one. 
by  which  a  part  of  testator's  property  was  will- 
ed to  others. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  406-411;  Dec  Dig.  i 
127.*] 

6.  EviDBNCK  (I  419*)— Pabol  Evidence— Cor- 

SIDEBATION. 

In  a  suit  to  enforce  performance  of  a  con- 
tract to  will  complainant  all  testator's  property, 
parol  evidence  to  show  the  consideration  of 
complainant's  alleged  contract  with  decedent 
was  admissible,  and  not  subject  to  objection 
that  it  tended  to  vary  or  contradict  the  written 
evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  1912-1928;    Dec  Dig.  i  419.*] 

Transferred  from  Superior  Court,  Orafton 
County;  Cbambwlin,  Judge. 

Suit  by  Battle  L.  Day  against  Fred  Wash- 
bum,  administrator  of  Edgar  A.  Washbom. 
and  another,  praying  that  an  instrnment,  prov- 
ed and  allowed  as  the  last  will  of  Orson  Day. 
be  declared  null  and  void,  and  for  the  specific 
performance  of  a  contract  altered  Into  by 
Orson  Day  and  the  plaintiff.  Trial  by  the 
court  The  bill  was  originally  brought 
against  Fred  Watdibum,  administrator  of 
the  estate  of  ETdgar  A.  Washburn,  and  Wil- 
liam Kimball,  claimants  under  the  will  of  Or- 
son Day.  By  agreement  of  the  parties,  Wilbur 
F.  Smith  was  appointed  administrator  with 
the  will  annexed  of  the  estate  of  Orson  Day, 
and  appeared  as  a  party  defendant  The 
defendants  demurred  and  answered.  The 
demurrer  was  overruled,  subject  to  exer- 
tion.   Case  discharged. 

Upon  a  hearing,  it  was  found  that  Orson 
agreed  with  the  plaintiff  that  he  would,  by 
his  last  will,  give  and  devise  to  her  all  his 
estate.  In  ordor  that  she  might  have  suffi- 
cient Income  to  meet  her  current  expenses, 
Orscm  further  agreed  to  pay  her  $4  at  the 
end  of  each  week  and  a  reasonable  snm  for 
necessary  nnrsing  during  sickness;  and  In 
consideration    of    Orson's    agreanents,    the 
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l>!aint)ff  promised  to  board  '  and  care  for 
bim  during  his  life.  September  22,  1806,  Or- 
son made  a  will,  by  which  he  gave  all  his 
estate  to  the  plaintiff.  On  the  same  day 
and  as  a  part  of  the  same  transaction,  Or- 
son and  the  plaintiff  signed  a  contract, 
whereby  she  agreed  to  board  him  during  his 
natural  life  for  |4  a  week,  and  he  i>romised 
to  pay  her  that  sum.  The  plaintiff  perform- 
ed the  contract  on  her  part  August  20, 
1907,  Orson  made  a  will,  which  has  been 
proved  and  allowed  as  his  last  will,  by 
which  he  bequeathed  to  the  defendant  Kim- 
ball and  ESdgar  A.  Washburn  personal  prop- 
erty exceeding  $2,400  in  value. 

The  plaintiff  was  offered  as  a  witness,  but 
her  testimony  was  excluded  and  not  consid- 
ered as  to  matters  occurring  in  the  lifetime 
of  Orson.  The  defendants  excepted  to  evi- 
dence of  the  first  will,  on  the  ground  that 
the  court  had  no  Jurisdiction  to  pass  on  Its 
validity,  and  to  It  and  other  evidence,  as 
contradicting  the  written  contract  between 
the  parties. 

Smith  Sl  Smith,  Albln  &  Sawyer,  and 
Charles  A.  Dole,  for  plaintiff.  Scott  Sloane, 
for  defendants. 

PARSONS,  O.  J.  [1-81  Upon  competent 
evidence,  the  testimony  of  the  plaintiff  hav- 
ing \ttea  ^duded  and  not  considered,  the 
conrt  has  found  that  the  deceased,  Orson 
Day,  in  consideration  of  services  to  be  per- 
formed by  the  plaintiff,  agreed,  among  oth- 
er things,  to  leave  her  all  his  property,  by 
his  last  will,  at  his  decease.  This  was  a 
contract  which  the  deceased  had  the  power 
to  make^  and  which.  In  default  of  perform- 
ance by  him,  conld  be  enforced  against  his 
administrator.  Peterborough  Savings  Bank 
V.  Hartshorn,  67  N.  H.  156,  33  AtL  729;  Cle- 
ments V.  Marston,  S2  N.  H.  31,  89;  Par- 
sell  T.  Stryker,  41  N.  T.  480,  487.  The  con- 
tract was  performed  by  the  plaintiff;  but, 
by  the  instrument  which  has  been  proved 
as  the  last  will  of  Day,  although  the  plain- 
tiff is  made  residuary  legatee,  certain  items 
of  personal  property  of  considerable  value 
were  given  to  Kimball  and  Washburn,  the 
original  defendants.  The  estate  of  Day  is 
represented  by  his  administrator,  and  claims 
against  it  should  be  prosecuted  against  the 
administrator,  and  not  against  heirs  or  lega- 
tees. As  Day  did  not  fully  perform  his  con- 
tract to  give  the  plaintiff  all  his  property  by 
will,  the  plaintiff's  damages  by  the  breach 
are  the  value  of  all  property  left  by  him, 
not  willed  to  the  plaintiff,  which  is  not  con- 
sumed In  administration;  there  being  no 
debts. 

[4]  The  defendants  demur,  upon  the 
ground  that  the  plaintiff  has  an  adequate 
remedy  at  law.  A  decree  for  specific  per- 
rormance  would  have  precisely  the  same  ef- 
fect as  a  Judgment  for  damages  in  a  suit  at 


law.  Justice  does  not  require  a  separate 
suit  to  accomplish  the  same  result  which 
may  be  reached  in  this  without  further  hear- 
ing. The  administrator  of  Day  is  a  party 
by  agreement,  and  is  entitled  to  protection 
and  advice  as  to  the  conflicting  claims  of 
the  defendants,  claiming  the  property  by  the 
terms  of  the  will,  and  of  the  plaintiff, 
claiming  under  the  contract  It  is  imma- 
terial that  the  contending  parties  have 
brought  him  into  court,  rather  than  that  he, 
as  plaintiff,  has  compelled  the  parties  to  in- 
terplead. The  parties  have  stated  their 
claims  in  pleading  and  tried  their  case.  The 
proceeding  may  be  treated  as  a  bill  of  Inter- 
pleader, brought  by  the  administrator,  and 
a  decree  be  entered,  directing  the  adminis- 
trator to  pay  over  to  the  plaintiff  all  the  es- 
tate of  Day  in  his  hands  after  payment  of 
the  exi)eDse8  of  his  trust  Peterborough 
Savings  Bank  v.  Hartshorn,  67  N.  H.  156,  33 
Atl.  729;  Cox  v.  Leviston,  63  N.  H.  283,  287» 

[5, 1]  The  superior  court,  of  course,  had  no 
jurisdiction  in  this  proceeding  to  set  up  the 
first  will,  or  to  annul  the  probate  had  of  the 
later.  The  decree  has  no  such  effect  The 
first  will  was  offered  merely  as  evidence  of 
the  contract  alleged,  and  the  decree  does  not 
affect  the  probate  of  the  second.  The  parol 
evidence  objected  to  was  not  Introduced  to 
vary  or  control  the  written  evidence,  but 
merely  tended  to  show  the  consideration, 
and  was  competent.  Quimby  v.  Stebblns,  55 
N.  H.  420.  Whether  the  instrument  execut- 
ed by  Day  as  his  wlU,  September  22,  1906, 
was  a  soffldent  acknowledgment  In  writing 
to  avoid  the  statute  of  frauds  as  to  real  es- 
tate is  not  involved,  as  the  title  to  real  es- 
tate is  not  in  issue.  Clements  v.  Marston, 
52  N.  H.  81,  39. 

Case  discharged.    All  concurred. 


BBRLIN  NAT.  BANK  v.  QUAY. 

(Supreme  Court  of  New  Hampshire.    Coos. 

Oct.  8,  1911.) 

1.  Pbinoipal   and    Subett    (J    116*)  — Dia- 

CEABOE    OF    SUBETT— ADDrriOHAI,    SbOUBITT 

— Principai.'8  BBrnsAL  to  Accept. 

That  a  creditor,  by  the  exercise  of  dili- 
gence, might  have  secured  additional  security 
from  the  principal  debtor  did  not  release  the 
surety,  under  the  rule  that  a  creditor  is  under 
no  obligation  to  the  surety  to  accept  collateral 
security  when  offered  by  the  principal  debtor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Suretar,  Cent  Dig.  H  244-268;  Dec  Dig.  | 
115.*] 

2.  PBINOIPAI,     AND     SuBETT     (|     115*)  —  DlS- 

OHASOK  or  SuBETT— Acts  of  CBSDrroBS. 
Defendant  signed  a  note  as  surety  for  D., 
payable  to  plaintiff  bank,  for  S2,000,  and,  while 
this  debt  was  owing  the  bank,  discounted  for 
D.  a  note  for  $6350,  and  received  as  collateral 
certain  notes  executed  to  D.  by  B.  for  $9,600; 
these  notes  being  taken  by  the  bank  to  secnre 
all  of  D.'s  indebtedness,  including  that  on  which 
defendant  was  surety.  Thereafter  these  notes 
were  further  secured  by  stock  in  a  corporation 
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which  B.  organized,  wherenpon  it  waa  agTced 
in  writing  that,  after  payment  to  the  banli  of 
B.'s  notes,  held  as  collateral,  and  the  discharge 
of  D.'s  liability  as  indorser  or  otherwise  to  tne 
bank,  the  proceeds  of  B.'a  note*  ahonld  be  ap- 
plied to  the  payment  of  the  debt  for  which  de- 
lendant  was  an  indorser.  The  property  of  B.'s 
corporation  having  been  destroyed  by  fire.  In- 
surance policies  were  assigned  to  plaintiff's 
cashier  as  tmstee,  whereux)on  creditors  of  the 
corporation  brought  suits  and  summoned  the  in- 
surance companies  as  trustees.  Defendant  was 
notified  by  tne  bank  to  assist  in  the  defense  of 
these  suits,  bat  refused  to  do  so,  whereupon 
they  were  compromised  by  the  cashier,  and  the 
amount  received,  less  certain  fees  and  expenses, 
and  an  amount,  paid  on  other  indebtedness  of 
D.,  was  applied  in  reduction  of  the  former  in- 
debtedness. Held,  that  the  bank  was  not  bound 
to  notify  defendant  before  making  an  adjust- 
ment of  the  litigation,  and,  having  conducted  the 
same  in  good  faith,  defendant  was  not  dis- 
charged of  liability  because  of  the  bank's  failure 
to  collect  more. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  |  115.»] 

Transferred  from  Superior  Court,  Ooos 
County;   Cbamberlln,  Judge. 

AssnmpBit  by  the  Berlin  National  Bank 
against  Joseph  Ouay,  on  a  note  for  $2,000, 
dated  March  18,  190S,  payable  to  plaintiff 
and  signed  by  defendant  as  surety.  Case 
transferred  from  Superior  Court  Judgment 
for  plaintiff. 

The  original  consideration  for  the  note 
was  a  loan  by  the  plaintiff,  July  14,  1906,  of 
$5,000  to  one  Decker,  the  principal  upon  the 
note  In  suit  This  loan  was  made  upon  a 
promissory  note  of  that  amount  and  date, 
signed  by  Decker  as  principal,  and  by  the 
defendant  and  one  Brooks  as  sureties. 
March  14,  1907,  Decker  paid  $1,000,  and  a 
new  note  for  $4,000  was  signed  by  the  same 
parties  In  the  same  way.  March  13,  1908, 
the  $4,000  note  was  replaced  by  two  notes 
for  $2,000  each,  both  signed  by  Decker  as 
principal;  one — the  note  in  suit — was  signed 
by  the  defendant  as  surety,  and  the  other  by 
Brooks. 

April  28,  1907,  Decker  sold  the  sto<^  and 
business  of  the  Cousens  Hardware  Company, 
of  which  he  was  owner,  to  one  Burbank  for 
$9,600,  taking  the  latter's  notes  in  payment 
May  31,  1907,  Decker  secured  of  the  plain- 
tiff a  loan  at  $5,350  on  his  note,  with  the 
Burbank  notes  as  collateral.  Burbank  sub- 
sequently incorporated  the  business  under 
the  name  of  the  Burbank  Company,  and  de- 
posited the  stock  certificates,  amounting  to 
$12,000  (120  shares),  with  the  plaintiff  as 
additional  security  for  the  payment  of  the 
Burbank  notes,  which  were  all  Indorsed  by 
one  Woodward.  The  Burbank  notes  were 
taken  by  the  plaintiff  as  collateral  security 
for  (1)  the  payment  of  Decker's  note  for 
$5,360^  (2)  the  payment  of  aU  llabilltleB  of 
Decker  to  the  plaintiff  as  Indorser  or  other- 
wise, and  (3)  the  payment  of  the  two  Deck- 
er notes  for  $2,000  each;  one  signed  by  the 
defendant   and    the   other   by    Brooks,    as 


sureties.  When  the  Burbank  notes  were 
taken  by  the  plaintiff,  an  arrangement  was 
made  to  have  purchases  of  stock  In  trade  In- 
sured; the  policies  to  be  payable  to  the 
plaintiff  In  case  of  loss,  and  the  proceeds  to 
be  first  applied  In  paymoit  of  the  Burbank 
notes,  and  then  In  discharge  of  the  liabil- 
ities to  which  the  Burbank  notes  were  col- 
lateral.' 

Tbe  defendant  and  Brooks  became  uneasy^ 
because  of  the  existing  situation;  and,  on 
September  4,  1907,  Miles,  the  plaintiff's  cash- 
iex,  procured  from  Decker  tbe  following 
agreement  and  delivered  It  to  Brooks  and 
Ouay:  "Whereas  C.  Brooks  and  Joseph 
Gnay,  of  Berlin,  N.  H.,  have  Indorsed  my 
note  for  the  sum  of  four  thousand  dollars 
($4,000),  dated  July  13,  1907,  payable  to  the 
order  of  tbe  Berlin  National  Bank,  of  Ber- 
lin, N.  H.,  and  I  have  also  glvoi  my  note  to 
said  Berlin  National  Bank  for  the  sum  of 
fifty-three  hundred  and  fifty  ($5,350)  dollars, 
dated  May  31,  1907,  said  last-moitioned 
note  being  secured  by  128  notes  for  dUfereat 
sums,  amounting  to  nine  thousand  six  hun- 
dred ($9,600)  dollars,  signed  by  B.  A.  Bar- 
bank  and  Indorsed  by  Jason  Woodward  and 
by  me  Indorsed  to  said  Berlin  National 
Bank,  said  Burbank  notes  being  secured  by 
120  shares  of  the  stock  of  the  Burbank.  Com- 
pany as  collateral:  Now,  -therefore,  I  agree 
that  after  tbe  payment  to  said  bank  of  said 
last  mentioned  note — that  is,  tbe  note  of  E. 
A.  Burbank — and  the  discbarge  of  all  my 
liability  as  indorser  or  otherwise  to  said 
Berlin  National  Bank,  that  the  proceeds  of 
said  E.  A.  Burbank's  note  shall  be  applied 
as  fast  as  they  are  paid  to  the  payment  of 
the  note  for  four  thousand  ($4,000)  dollars 
indorsed  by  said  O.  Brooks  and  Joseph 
Quay." 

February  4,  1008,  all  the  property  of  the 
Burbank  Company  was  destroyed  by  fire. 
There  was  no  Insurance,  payable  to  tbe 
plaintiff,  as  arranged  when  the  Burbank 
notes  were  taken  as  collateral;  but  Imme- 
diately after  the  fire  Miles,  acting  for  the 
bank,  and  to  protect  the  Interests  of  all  par- 
ties arising  out  of  the  transactions  herein- 
before stated,  took  an  assignment  to  himself, 
as  trustee,  of  policies  amounting  to  $10,500l 
After  tbe  assignment  of  tbe  policies,  suits 
were  brought  by  creditors  of  the  Burbank 
Company,  In  which  the  insurance  companies 
we're  summoned  as  trustees.  These  suits 
were  duly  entered  in  court,  and  MUes  ap- 
peared as  claimant  of  the  funds  trusteed. 
During  the  September  term.  1909,  at  Cole- 
brook,  the  suits  came  on  for  trial. 

While  the  cases  were  pending  and  atMut 
to  be  tried,  the  defendant  and  Brooks,  upon 
request  attended  with  their  counsel  a  meet- 
ing bad  at  the  plaiatiff's  banking  rooms  in 
Berlin.  It  was  proposed  by  some  of  the 
directors  of  the  bank  that  Brooks  and  Ouay 
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Join  with  tbe  bank  in  the  salts  of  the  credi- 
tors of  the  Barbank  Company,  and  that 
counsel  engaged  for  the  bank  be  autlMrlzed 
to  act  for  ail.  The  defendant  and  Brooks 
declined  to  entor  into  the  agreement,  and 
dlsd&imed  any  interest  In  tbe  litigation, 
claiming  they  were  not  liable  upon  the  notes. 
Brooks  and  the  defendant  were  not  repre- 
sented by  connsel  or  otherwise  at  the  hear- 
ings subsequently  had  at  Colebrook.  One  of 
the  cases  was  heard  at  Colebrook,  and  re- 
snlted  In  a  decree  diacliarging  the  trustees. 
Upon  the  suggestion  of  the  presiding  justice, 
other  suits  were  compromised.  By  agree- 
ment, decrees  were  entered,  under  which  the 
proceeds  of  insurance  polideB,  amonntlng  to 
$9,569.96,  were  paid  over  to  Miles.  From 
this  fund  Miles  paid  the  creditors  In  the  ya- 
rions  salts  $2,706.66  (bdng  a  peroentage  of 
their  claims),  retained  $260  as  his  fees  aod 
expenses,  and  applied  $5,875.84  upon  notes  of 
Decker  held  by  the  plaintiff,  and  $787.96  up- 
on a  note  of  Woodward.  After  the  deposit 
of  the  Barbank  notes  as  collateral,  Dedca 
increased  his  indebtedness  to  the  bank  to 
the  amount  of  $360,  giving  one  note  for  $300 
and  one  for  $60.  These  two  notes  were  in- 
cluded in  making  up  the  $5,875.84  of  Dedc- 
er's  indebtedness  extinguished  by  the  pro- 
ceeds of  the  insurance. 

By  refusing  to  Join  in  the  litigation  in  the 
trustee  snlts,  the  defendant  did  not  intend 
to  waive  any  right  to  have  the  proceeds 
of  the  Bartmnk  notes  applied  according  to 
De<^a:'B  agreement  of  September  4,  1007; 
and  it  was  ruled  as  matter  of  law  that  he 
was  not  estopped  to  now  Insist  upon  such 
application.  The  court  ruled  that  tbe  sam 
of  $787.06  applied  on  the  Woodward  note 
and  tbe  sum  of  $2,706.66  paid  creators 
shonld  Itave  been  applied  on  the  Decker 
notes,  for  which  Brooks  and  the  defendant 
were  suretiei^  and  that  the  plaintiff  could 
liave  Jndgment  for  the  amount  due  on  the 
note  in  suit,  less  $1,722.31;  thnt  being  one 
half  of  the  sum  paid  on  tbe  Woodward  note 
and  to  creditors.  To  this  ruling  and  the 
ndlng  upon  tbe  question  of  estoppel,  the 
plaintiff  excepted. 

The  plaintiff  requested  a  finding  "that  the 
compromise  settlement  made  by  Miles  a£ 
Colebrook,  as  trustee,  was  a  fair  and  rea- 
sonable settlement  of  a  disputed  claim." 
Upon  this  request,  the  court  found  "that,  if 
Miles  bad  a  legal  right  to  apply  the  mon- 
ey received  by  him  as  he  did,  tbe  settlement 
was  reasonable;  but,  if  lie  was  legally  obli- 
gated to  apply  the  money  in  his  hands  Ux 
accordance  with  the  Decker  agreement,  the 
settlement  was  not  reasonable,  without  dls- 
dosing  tbe  terms  of  that  agreement  and 
obtaining  the  oonamt  of  the  defendant" 
Neither  the  Justice  presiding  at  the  Cole- 
brook term  nor  the  plaintltTs  counsel  at  that 
time  were  informed  of  Decker's  agreement 
of  September  4,  1007. 


Herbert  I.  Goes  and  Drew,  Sbartleff  & 
Morris  (Messrs.  Goss  and  Morris,  orall.v),  for 
plaintiff.  William  H.  Paine  and  Sullivan  & 
Daley  (Mr.  SulUvaa,  orally),  for  defendant 

PARSONS,  C.  J.  The  most  favorable  view 
for  the  defendant  Is  tliat  be  was  surety  apon 
the  note  In  suit  for  Decker,  the  first  signer. 
While  this  debt  from  Decker  and  the  de- 
fendant was  owing  the  bank,  the  bank  dls- 
ooonted  for  Decker  a  note  for  $6,350,  and 
received  as  collateral  security  certain  notes, 
payable  to  fDecker,  called  the  Burbank  notes, 
amounting  to  $9,600.  These  notes  were  tak- 
en by  the  plaintiff,  "not  only  as  security  for 
the  $5,350  note,  but  also  as  security  for  any 
other  Indebtedness  of  Decker's  to  tbe  bank, 
including  that  upon  which  the  defendant  was 
liable  as  surety.  The  consideration  of  the 
Burbank  notes  was  the  sale  to  the  signer 
(E.  A.  Barbank)  by  Decker  of  the  stock  and 
business  of  the  Consens  Hardware  Compa- 
ny. When  the  plaintiff  took  the  Burbank 
notes,  an  arrangement  was  made  to  have  the 
stock  purchased  by  Burbank  insured, .  pay- 
able to  the  plaintiff,  in  case  of  loss;  the 
funds,  if  any,  realized  therefrom  to  be  ap- 
plied by  the  bank  to  the  payment  of  the 
Burbank  notes  and  tbe  payment  of  tbe  in- 
debtedness for  which  those  notes  were  held 
as  collateral.  Tbe  note  of  $5350  was  dated 
May  31,  1907,  and  the  agreonent  between 
the  bank  and  Decker  as  to  tbe  disposition  of 
the  proceeds  of  the  collateral  appears  not  to 
have  been  reduced  to  wrltlqg.  Subsequent- 
ly the  cashier  of  the  t>ank  procured  from 
Decker  a  written  agreement  which  he  de- 
livered to  tlie  defendant  providing  that  aft- 
er payment  of  the  $5,360  note  and  the  dis- 
charge of  all  his  liability  to  the  bank  as  in- 
dorser,  or  otherwise,  the  proceeds  of  the 
Burbank  notes  should  be  applied  .to  tbe  pay- 
ment of  the  debt  for  which  the  defendant 
was  surety.  This  agreement  accords  with 
the  terms  under  which  tlie  bank  received  the 
notes  tbe  May  before,  exeept  tliat  it  contains 
no  mention  of  Insurance.  Shortly  after  Ids 
purchase  of  the  Consens  Gbisdware  Company, 
Burbank  organized  the  business  Into  a  cor- 
poration, known  as  the  Burbank  Company, 
and  deposited  the  stock  certificates  with  the 
plaintiff  as  additional  security  for  the  pay- 
ment of  his  notes.  Tbe  arrangement  as  to 
insurance  was  not  effected.  February  4, 
1008,  the  property  of  the  Burbank  Company 
was  destroyed  by  fire. 

[1]  Tbe  defendant  claims  tltat  tbe  failure 
of  the  bank,-  either  to  effect  insurance  itself, 
or  to  cause  tbe  owner  of  the  prQperty  to  ef- 
fect insurance,  payable  to  it  discharged  him 
from  liability  upon  Decker's  debt  It  will  not 
be  necessary  to  consider  the  questions  wheth- 
er the  banJc,  as  a  general  creditor  of  the 
Barbank  Company  (against  wliich,  so  far  as 
appears,  it  hod  no  claim),  or  as  pledgee  of 
the  stock  of  the  Barbank  Company,  could 
have  obtained  insurance  upon  the  property  of 


Digitized  by 


Google 


478 


81,  ATLANTIC  RBFOBTBB 


(N.H. 


that  corporation;  or  whether,  In  case  the 
Bnrbank  Company  had  Insured  Its  property, 
payable  to  the  bank  as  Its  interest  might 
appear,  or  liad  assigned  Its  policies  of  in- 
surance before  loss  to  the  bank,  the  legal 
title  of  the  bank  to  the  proceeds  of  the  pol- 
icies after  the  fire  would  hare  been  so  clear 
that  none  of  the  general  creditors  of  the 
Burbank  Company  would  bare  disputed  it 
The  defendant's  position  is  merely  that  the 
plaintifT  by  diligence  might  have  secured  ad- 
ditional security.  Assuming  that  it  could, 
the  defendant  is  in  no  worse  case  than  if 
the  security  were  Toluntarlly  offered  and  re- 
fused. Assume  that  Burbank  or  the  Bur- 
bank  Company  before  the  Are  .offered  the 
bank  the  insurance  security  which  It  is  found 
was  arranged  for  when  the  loan  of  |5,350 
was  made,  and  the  plaintiff  refused  to  ac- 
cept it,  the  refusal  would  not  tiave  discliarg- 
ed  the  surety,  because  a  creditor  is  under  no 
obligation  to  accept  collateral  security  when 
Otfered  by  the  principal  debtor. 

"The  creditor  may,  without  prejudice  to 
his  rights  against  the  surety,  decline  to  ac- 
cept additional  security  offered  by  the  prin- 
cipal. Bank  y.  Young,  43  N.  H.  457,  461.  He 
is  under  no  obligation  to  pursue  any  of  the 
remedies  which  the  law  gives  him  against 
the  principal,  though  the  surety  requests  him 
to  do  so.  DaTls  V.  Hnggins,  3  N.  H.  231; 
Mahurin  t.  Pearson,  8  N.  H.  639.  He  need 
not  prove  the  debt  against  him  in  l>ankrupt- 
cy,  exhibit  the  note  to  the  deceased  princi- 
pal's executor,  nor,  if  Ills  estate  is  adminis- 
tered as  insolvent,  present  it  to  the  commis- 
sioner for  allowance.  Sibley  v.  McAlIaster,  8 
N.  H.  889;  Stevens  v.  Hood,  70  N.  H.  177 
[46  Atl.  29].  In  short,  he  is  not  required  to 
take  any  active  measures  to  obtain  payment, 
either  directly  from  the  principal,  or  out  of 
property  which  he  holds  as  security.  Bank 
V.  Rogers,  16  N.  H.  9,  17,  18.  As  between 
creditor  and  surety,  it  Is  the  surety's  busi- 
ness to  see  that  the  principal  pays.  Sibley 
V.  McAUaster,  8  N.  H.  389,  390.  •  •  •  The 
surety's  contract  is  that  he  will  himself  pay 
the  note  when  it  fklls  due,  and  not  that  he 
will  pay  it  in  case  the  payee  or  holder  can- 
not, by  due  diligence,  enforce  payment  by 
the  prlndpal."  Carpenter,  J.,  in  Morrison 
V.  Bank,  05  N.  H.  253,  280,  20  Atl.  300,  303 
(9  li.  R.  A.  282,  23  Am.  St.  Rep.  39). 

[2]  The  remaining  question  is  whether  the 
action  of  the  bank  or  Its  cashier,  Miles,  after 
the  Are,  has  discharged  the  defendant.  Im- 
mediately after  the  Are,  Miles  took  from  the 
Burbank  Company  to  himself,  as  trustee,  an 
assignment  of  insurance  policies  amounting 
to  $10,500.  In  doing  this,  he  acted  for  the 
bank,  and  to  protect  the  interests  of  all  par- 
ties arising  out  of  the  transactlon.s  between 
the  bank  and  Decker.  The  terms  of  the  as- 
signment are  not  disclosed;  but,  as  the  only 
claim  the  bank  had  to  any  payment  from 
the  Burbank  Company  was  founded  upon 
the  notes  and  stock  it  held  as  collateral,  it 


is  assumed  that  the  proceeds  of  the  policies 
were  intended  to  be  applied  in  the  same  way 
to  the  extinguishment  of  the  liability  of 
Decker  to  the  bank,  in  the  order  agreed  upon 
when  the  collateral  was  left  with  the  bank. 
The  defendant  therefore  was  entitled  to  have 
the  money  realized  upon  the  policies  applied 
to  the  extinguislunent  of  the  debts  upon 
which  he  was  liable,  after  the  satisfaction 
of  the  liabilities  of  Decker,  upon  which  the 
proceeds  of  the  notes  were  made  first  ap- 
plicable. Whether  Dedker  could  incur  fur- 
ther indebtedness  after  the  collateral  was 
left,  which  would  take  precedence  of  the 
debt  upon  which  Brooks  and  Onay  were  lia- 
ble, would  depend  upon  the  terms  upon  which 
the  collateral  was  deposited.  The  court  in- 
terpreted the  agreement  as  permitting  such 
increase  of  Decker's  indebtedness,  and  ap- 
proved the  application  of  the  proceeds  of  the 
policies  to  an  indebtedness  of  |300  subse- 
quently incurred,  making  the  total  of  the 
Decker  indebtedness  entitled  to  precedence 
in  the  application  of  the  proceeds  of  the  Bur- 
bank notes  $5,875.34.  To  this  ruling  the  de- 
fendant took  no  exception,  and  no  question 
Is  here  raised  thereby.  Whatever  the  plain- 
tiff realized  out  of  the  assignment  of  tlie 
policies  in  addition  to  this  sum  was  appli- 
cable to  the  remaining  Indebtedness  of  Deck- 
er, which  consisted  of  the  $2,000  note  In  suit 
and  one  of  like  amount,  on  which  one  Brooks 
was  surety.  There  was  therefore  for  ap- 
plication on  the  defendant's  note  one-half  of 
the  sum  realized  over  'and  above  $5,875.34. 

Immediately  after  the  assignment  to  Miles, 
creditors  of  the  Burbank  Company  brought 
suit  against  them,  trusteeing  the  insurance 
companies.  Miles  appeared  as  claimant  in 
these  suits  under  the  assignment  to  him. 
After  the  trial  of  one  suit,  a  compromise  was 
made,  by  which  it  was  agreed  that  the  trus- 
teeing creditors  should  receive,  either  from 
the  bank  or  out  of  the  insurance  fund,  a  cer- 
tain percentage  of  their  claims.  Thereupon 
decrees  were  made,  upon  which  insurance 
money  amounting  to  $9,569.96,  which  had 
been  collected  by  a  receiver,  was  paid  over 
to  Miles.  Miles  paid  the  creditors'  percent- 
age ($2,706.66),  retained  $250  as  his  charges 
and  exi)ense8,  and  paid  over  to  the  bank,  or, 
as  an  officer  of  the  bank,  applied,  $5,879.34 
to  the  indebtedness  of  Decker,  which  had 
prior  claim  to  the  collateral,  and  $737.96  to 
a  note  of  Jason  Woodward,  thus  disposing  of 
the  entire  amount  The  ground  of  the  ap- 
plication of  $737.96  upon  the  Jason  Wood- 
ward note  does  not  appear,  and  the  plaintiff 
concedes  that  as  the  case  stands  this  amount 
should  be  applied  on  the  notes  for  which 
Brooks  and  the  defendant  were  sureties,  1. 
e.,  one-half  that  sum  upon  the  note  in  suit. 
This  would  dispose  of  all  that  was  realized 
upon  the  insurance  policies;  for  it  Is  clear 
that  to  free  the  funds  from  the  claims  of  the 
attaching  creditor  the  plaintiff  paid,  either 
directly  or  hidirectly,  $2,706.66,  so  that  the 
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liom  actiutlly  realised  fttr  application  upon 
tlie  Bnrbank  and  Decker  Indebtedness  was 
that  snm,  plus  expenses  (f250),  less  than  the 
total  amount  of  the  Insurance  fund. 

The  contioTersy  relates  solely  to  the  com- 
promise payment  to  the  attaching  creditors. 
The  question  Is  whether  the  plaintiff  Is  to  be 
charged  with  that  sum  as  wrongfully  paid 
out  of  the  Insurance  fund,  or  refused  credit 
for  It  as  a  reasonable  expense  of  realizing 
upon  the  assignment  of  the  policies.  C!oun- 
sel  do  not  differ  as  to  the  law.  It  is  con- 
ceded in  argument  that  If,  under  all  the  cir- 
cumstances, the  com'promlse  was  reasonable 
the  defendant  cannot  complain.  The  cou- 
trorersy  relates  to  the  interpretation  of  the 
finding  upon  this  point  The  court  found 
"that,  if  Miles  had  a  legal  right  to  apply  the 
money  received  by  him  as  be  did,  the  set- 
tlement was  reasonable;  but,  if  he  was  le- 
gally obligated  to  apply  the  money  In  bis 
hands  In  accordance  with  the  Decker  agree- 
ment, the  settlement  was  not  reasonable, 
without  disclosing  the  terms  of  that  agree- 
ment and  obtaining  the  consent  of  the  de- 
fendant" This  appears  to  mean  that  the 
settlement  was  reasonable  In  fact,  unlesis,  as 
matter  of  law,  the  plaintiff  could  not  legally 
settle  the  controversy  nor  withdraw  from 
the  litigation  with  the  trusteeing  creditors 
without  the  consult  of  the  defendant  The 
answer  to  his  proposition  is  found  in  the 
quotation  previously  made  from  Morrison  t. 
Bank,  65  N.  H.  253,  20  Atl.  800,  9  L.  R.  A. 
282,  23  Am.  St  Rep.  38.  The  plaintiff  was 
mider  no  obligation  to  litigate  Its  title  to 
the  collateral  for  the  benefit  of  the  defend- 
ant; nor,  if  It  did  so,  was  it  obliged  to  do 
80  at  its  own  expenae.  Miles  or  the  bank 
were  obliged  to  apply  the  proceeds  of  the 
collateral  secured  by  Miles'  vigilance  after 
the  fire  Im  accordance  with  the  terms  under 
which  they  held  the  Burbank  notes  and 
stock,  of  whlcb  the  agreement  signed  by 
Decker  and  giv«i  Brooks  and  Guay  was  evi- 
dence; but  they  were  not  obliged  to  apply 
anything  which  they  did  not  succeed  In  col- 
lecting. The  assignment  was  collateral  se- 
curity. Anything  paid  to  the  bank  under  it 
tbey  were  legally  bound  to  apply  in  accord- 
ance with  Decker's  directions,  but  they  were 
not  bound  to  bring  suit  on  it  After  the  at- 
tachment of  the  funds,  the  assignment  was 
worthless,  unless  the  bank  took  active  meas- 
ures to  enforce  it,  appeared  as  claimant  and 
gave  bond  for  costs.  Having  entered  upon 
the  litigation,  so  long  as  they  acted  In  good 
faith,  they  were  at  liberty  to  withdraw 
therefrom  whenever  they  desired  to  do  so; 
and  the  defendant  could  not  complain,  for  it 
was  the  defendant's  duty  to  pay  the  debt 
and  conduct  the  litigation.  He  bad  full  and 
seasonable  Information  of  the  situation,  but 
be  refused  to  assume  the  debt  for  which  the 
security  was  held,  or  even  to  Join  In  the  at- 
tempt to  realize  thereon. 


The  case  of  Morrison  ▼.  Bank,  65  N.  H. 
253,  20  AU.  300,  9  L.  R.  A.  282,  23  Am.  St 
Rep.  39,  before  referred  to,  Involved  very 
similar  questions,  and  was  decided  after 
great  consideration.  There  the  bank,  having 
a  note  upon  which  the  plaintiff  Morrison 
was  surety,  sued  the  principal,  and  attached 
property  more  than  sufficient  to  satisfy  the 
notes  in  that  suit  and  also  sued  the  surety. 
After  Judgment  against  both,  the  bauk  ap- 
plied the  attached  property  upon  claims 
against  the  principal.  In  suits  in  which  the 
attachment  was  made  subject  to  the  one  in 
which  the  note  upon  which  Morrison  was 
liable  was  sued,  and  collected  the  Judgment 
against  Morrison,  who,  upon  learning  the 
facts  as  to  the  order  of  the  attachments, 
brought  a  bill  In  equity  to  recover  the  mon- 
ey paid  on  the  Judgment  against  him.  It 
was  held  that  the  creditor,  being  under  no 
obligation  to  bring  the  suit  against  the  prin- 
cipal, could  stay  the  proceeding  at  his  pleas- 
ure ;  and  that  the  surety  was  not  discharged 
by  the  neglect  to  levy  upon  the  attached 
property,  or  by  the  application  of  it  upon 
Judgments  In  subsequent  attachment  suits. 
In  that  case  the  surety,  Morrison,  had  only 
constructive  knowledge  of  the  security  ob- 
tained by  the  creditor  by  attachment  Here 
the  defendant  surety  was  fully  informed  of 
the  situation.  He  knew  that  to  realize  upon 
the  security  claimed  to  have  been  obtained 
involved  litigation.  He  was  invited  to  Join 
therein,  and  refused.  He  could  not  expect  to 
control  or  be  consulted  as  40  the  conduct  of 
litigation  tn  which  he  refused  to  participate, 
and  in  which  he  claimed  he  had  no  Interest 

As  the  plaintiff  was  not  legally  bound  to 
notify  the  defendant  before  making  an  ad- 
justment of  the  litigation,  the  finding  of  the 
court  means  that  the  settlement  was  reason- 
able. In  other  words,  in  the  conduct  of  the 
litigation  in  good  faith,  the  plaintiff  recover- 
ed on  the  assigned  insurance  all  that  it  rea- 
sonably could.  This  being  so,  the  defendant 
cannot  complain  that  more  was  not  recov- 
ered. The  plaintiff's  exception  to  the  ruling 
of  the  court,  applying  one-half  the  sum  paid 
creditors  upon  the  note  sued,  and  to  the 
amount  of  the  Judgment  ordered,  Is  sustain- 
ed. The  plaintiff  is  entitled  to  Judgment  for 
the  amount  due  on  the  note,  less  one-half  the 
amount  applied  on  the  Jason  Woodward 
note. 

Case  discharged.    All  concurred. 


FERGUSON  et  al.  v.  O'BRIEN. 

(Supreme  C!ourt  of  New  Hampshire.    Hills- 
borough.   Oct  3.  1911.) 

1.   FlXTDBM  (8  32*)  —  REU OVAL  BY  TENANT  — 
TlUK. 

A  tenant's  right  to  remove  fixtutes  placed 
on  the  premises  by  himself  continues  as  long  as 
he  remains  in  possession  of  the  premises  by  the 
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landlord's   oonaent;   even   after    the   leaae   has 
expired. 

[Ed.  Note.— For  other  cases,  aee  Fixtures, 
Cent  Die  I  63;  Dec.  Dig.  f  32.*] 

2.  FiXTTJsxs  (i  17*)— Laitdlobd  ahd  Tenant 

— OWNKBSHIP. 

Whether  the  ownership  of  a  stove  installed 
by  the  tenant  remained  in  her  after  she  ac- 
cepted a  second  lease  depends  upon  the  inten- 
tion of  the  partiea  when  tlie  second  lease  was 
made. 

(Ed.  Note.— For  other  cases,  see  Sutures, 
Cent.  Dig.  |  31;  Dec.  Dig.  f  17.*] 

3.  Appeal  and  Ebbob  (|  604*)— Recobd— E>r- 

IDBNCE. 

The  Supreme  Court  cannot  consider  wheth- 
er there  was  any  evidence  to  sustain  the  court's 
finding,  where  the  evidence  was  not  transferred. 
[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2S10;  Dec.  Dig.  (684.*] 

Ezceptlons  from  Superior  Court,  Hillsbor- 
ough County;    Mitchell,   Judge. 

Action  by  Eleanora  Ferguson  and  others 
against  Martin  O'Brien.  Verdict  for  defend- 
ant, and  plaintiffs  except  Exceptions  orer- 
ruled. 

April  1,  1004,  the  plaintiffs  leased  a  store 
for  the  term  of  two  years  to  Elizabeth  Hayes, 
who  installed  a  steam  heater  in  December 
of  the  same  year.  She  Intended  to  remove 
the  heater  before  the  lease  expired,  but  prior 
to  that  time  an  agreement  was  made,  by 
which  she  was  to  have  the  store  for  a  sec- 
ond term  of  two  years,  with  a  right  of  le- 
newal  for  a  like  term.  The  second  lease  was 
not  written  nntll  after  the  flcat  expired. 
Hayes  subsequently  assigned  the  second  lease 
and  sold  the  heater  to  one  Gray,  and  he 
sold  it  to  the  defendant,  who  removed  It 
while  Oray  was  occupying  under  the  loase. 

Irving  E.  Forbes,  for  plaintiffs.  Harry  T. 
Tiord,  for  defendant 

YOUNO,  J.  [1]  1.  The  BQthorttlM  do  not 
sustain  the  plaintiffs'  contention  that  a  ten- 
ant cannot  remove  fixtures  after  his  lease 
expires.  His  right  to  remove  them  conthiuas 
as  long  as  he  remains  in  possession  of  the 


premises  by  consent  of  the  leaaon.    Penton 
T.  Robart,  2  East,  88. 

[2]  2.  Notwlttastandlae  the  weight  of  au- 
thority la  In  favor  of  the  plalntUCs'  conten- 
tion that  Hayes  surrendered  the  heater  to 
them  when  she  accepted  tlie  second  lease  (19 
Cyc.  1068;  13  Am.  &  Eog.  Enc.  Law,  651), 
the  court  Is  Inclined  to  follow  the  minority 
view  of  the  law,  which  makes  the  ownership 
of  the  heater  depend  on  the  intention  of  the 
parties  at  the  time  the  second  lease  was 
made  (Radey  ▼.  McUnrdy,  208  Pa.  306,  53 
Atl.  658,  67  L.  R.  A.  359,  103  Am.  St  Rep. 
1009;  Kerr  r.  Kingsbury,  39  Mich.  150.  aS 
Am.  R^.  362;  Second  Nat'l  Bank  v.  Mer- 
rlU,  69  Wis.  601,  34  N.  .W.  614 ;  Daly  ▼.  Sl- 
monson,  126  Iowa,  716, 102  N.  W.  7S0 ;  Thom- 
as V.  Gayle,  134  Ky.  330,  120  S.  W.  290,  28 
L.  R.  A.  [N.  S.]  767,  135  Am.  St  Rep.  412; 
Ogden  v.  Garrison,  82  Neb.  802,  117  N.  W. 
714,  17  L.  R.  A.  [N.  8.]  1136 ;  Bergh  v.  Com- 
pany, 136  Fed.  368,  69  a  G  A.  212,  70  Ia  R. 
A.  756);  for  that  Is  the  view  of  the  law  this 
court  Is  accustomed  to  apply  to  decide  the 
question  of  ownership.  Dame  v.  Wood,  75 
N.  H.  38,  70  Atl.  1081 ;  Langdon  v.  Buchan- 
an, 62  N.  H.  6B7,  660;  Dana  v.  Burke,  62 
N.  H.  627,  629 :  Cavls  v.  Beckford,  62  N.  H. 
229,  18  Am.  St  R^  664;  Cocbran  r.  Flint, 
67  N.  H.  614,  643. 

[3]  The  plaintiff^'  right  to  maintain  this 
action  depends,  therefore,  on  whether  Hayes 
Intended  to  give  them  the  heater  when  she 
accepted  the  second  lease,  or  did  anything 
which  estops  the  defendant  to  deny  that  that 
was  her  Intention;  for  both  partifls  derive 
their  title  to  the  heater  from  her.  What 
she  Intended  and  whether  he  is  esti^tped  are 
both  questtons  of  fact  Consequently  the 
only  question  of  law  raised  by  the  plaintlffB' 
exertion  is  whether  tliere  was  any  evidence 
to  sustain  tke  court's  finding.  That  ques- 
tion is  not  ^en  to  the  plaintiffs,  for  the  evi- 
dence Is  not  transfwrred. 

Plaintiffs'  exception  overmlod.  AH  oon- 
onrred. 
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POTTLB  ^t  aL  v.  UVB&POOL  &  bONDON 
*  GU^S  IWa  GO. 

(Supreme  Judicial  Court  of  Maine.     Not.  IS, 
1911.) 

1.  iHBUBAitcB (|588*)— Fnis  Poucnts— Fbaud 
BT  lN8DBSi>— VAi.nAnofi  OF  Pbopebtt  Lost 

ANB   SATKB. 

Recoveiy  on  a  fiie  policy  is  defeated  by 
insured  falsely  and  knowingly  insertipg  in  his 
proof  of  loea  artides  as  entned  which  were 
not  bnrned,  or  knowing  imttiag  sueh  false 
and  excessive  Taluatlon  on  single  articdea,  or 
on  the  whole  property,  as  displays  reckless  dis- 
regard of  tmtii,  or  by '  fraudulent  undervalua- 
tion of  goods  saved. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1382-1386;    Dec.  Dig.  |  55S.*] 

2.  Tksubaroe  (S  66o*)— Fnuc  Policies— Fraud 
BT  I nsuBEi)— Valuation  «f  Pbopeeti- 
Btidenob— Weight. 

In  an  action  on  a  fire  policy,  evidence  held 
to  show  fraudulent  overvaluation  of  property 
lost,  and  fraudulent  undervaluation  of  that 
■aved. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  i  665.*] 

On  Motion  from  Supreme  Judicial  Conrt, 
Washington  Coauty. 

Action  by  James  W.  PotOe  and  otbem 
against  the  Liverpool  A  London  &  Globe  In- 
surance Company.  Verdict  for  plaintiffs,  and 
defendant  movee  for  a  new  trial.  Motion 
sustained. 

Assnmpalt  on  a  fire  insurance  policy,  Maine 
standard  form,  issued  by  the  defendant 
Plea,  the  general  issue,  with  a  brief  state- 
ment alleging,  among  other  things,  as  follows: 

"That  the  alleged  fire  originated  by  the 
voluntary  act,  design,  and  procurement  of 
the  plaintiffs,  or  one  of  them,  whereby  they 
attempted  to  defraud  defendant,  and  that 
the  policy  declared  on  was  thereby  rendered 
»oid. 

"That  plaintiffs  attempted  to  defraud  the 
defendant  by  knowingly  and  li^entlonally  In- 
cluding in  their  proof  of  loss  personal  prop- 
erty that  was  not  in  their  store  when  the  fire 
occurred,  and  which  was  not  Injured,  destroy- 
ed, or  lost  by  reason  of  said  fire,  and  by 
knowingly  and  intentionally  Including  in 
said  proof  of  loss  personal  property  that  they 
did  not  know  was  In  said  store  at  the  time 
of  the  fire,  and  destroyed,  Injnred,  or  lost, 
and  which  they  had  no  reasonable  ground  for 
believing  was  ther^n,  and  so  destroyed,  In- 
Inred.  or  lost,  and  that  said  policy  was  there- 
by rendered  void. 

"That  plaintifb  attempted  to  defraud  the 
defendant  by  knowingly,  willfully,  and  In- 
tentionally placing  In  their  proof  of  loss  a 
false  and  excessive  valuation  upon  the  sev- 
eral articles  alleged  to  have  been  Injured, 
destroyed,  or  lost  by  reason  of  said  fire,  and 
by  placing  therein  valuations  on  said  articles 
that  they  did  not  know  to  be  Just  and  true, 
and  had  no  reasonable  gronnds  for  believing 
to  be  Jast  and  tr«e,  and  that  said  policy  was 
thereby  tendered  void. 


"That  tbe  Insured  property  was  exposed  to 
loss  or  damage  by  fire  to  the  knowledge  of 
tbe  plaintiffs,  and  they  wiUfnlly,  Intentional- 
ly, and  firaadulently  neglected  to  make  all 
reasenable  exertions  t*  skve  and  protect  the 
same,  as  required  by  the  terms  of  said  pol- 
ler, thereby  attempting  to  defraud  the  defend- 
ant, and  rendering  the  pcdlcy  void." 

Verdict  for  plaintiffs  for  $1,293.75.  The 
defendant  fil«d  a  general  motion  for  a  new 
tiilai.  

Argued  before  WIHITEHOUSE,  0.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ, 

Hanson  &  St  Glair  and  R.  J.  McGarrlgie, 
for  plaintiffs.  0.  B.  &  12.  O.  Donworth,  for 
defendant 

CORNISH,  J.  It  is  a  firmly  established 
legal  doctrine  that  if  a  plaintiff  in  an  action 
on  a  policy  of  fire  Insurance  falsely  and 
knowingly  Inserts  in  bis  sworn  proof  of  loss 
any  articles  as  burned  which  were  not  burn- 
ed, or  knowingly  puts  such  a  false  and  ex- 
cessive valuation  on  single  articles,  or  on  the 
whole  property,  as  displays  a  reckless  disre- 
gard of  truth,  he  catmot  recover.  His  own 
fraudulent  acts  prohibit  It  Dolloff  v.  Insur- 
ance Co.,  82  Me.  266,  19  AtL  396;  Rovlnsky 
V.  Insurance  Co.,  100  Me.  112,  60  Atl.  1025. 

A  painstaking  examination  and  consider- 
ation of  the  record  in  this  case  lead  Inev- 
itably to  the  conclusion  that,  although  these 
legal  principles  were  clearly  laid  down  In  the 
charge  of  the  presiding  Justice,  they  were 
Ignored  by  the  Jury,  and  their  verdict  for 
the  plaintiffs  Is  manifestly  wrong  for  that 
reason. 

The  plalntlfb  were  proprietors  of  a  country 
store  at  North  Perry,  in  the  county  of  Wash- 
ington, a  rural  community  in  which  this 
was  the  only  store,  and  in  which  a  sawmUl 
giving  eniploym«it  to  about  35  men  was  the 
only  Industry.  About  6  o'clock  on  the  morn- 
ing of  October  18, 1900,  smoke  was  discovered 
Issuing  from  tbe  roof  of  the  building  which 
the  proprietors  had  left  a  few  minutes  before, 
and  a  few  neighbors,  with  the  entire  force 
from  the  mill,  rushed  to  the  rescue,  and 
while  some  were  engaged  in  putting  out  the 
fire,  which  seemed  to  be  in  the  partition  near 
the  chimney,  the  rest  employed  themselves 
in  removing  the  goods  and  fixtures  from  the 
lower  story  of  the  building.  After  working 
for  an  hour  or  more,  they  thought  ttie  fire 
had  been  quenched  and  all  the  men  left  But 
it  broke  out  again  shortly  after,  and  before 
it  could  be  arrested  the  building,  with  the 
remaining  contoits,  bumed.  The  total  in- 
surance on  the  goods  was  $2,600,  one-half  of 
which  was  in  the  defendant  company. 

Tbe  plaintiffs  claimed  in  their  proof  of 
loss  that  the  total  sound  value  of  all  the 
goods  was  $3,496.87,  and  of  tbe  goods  saved 
$224.10,  leaving  a  net  loss  of  $8,272.77.  This 
elaim  they  reiterate  at  the  trial,  leaving  no 
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opportunity  for  error  or  mlsjndgment,  and 
the  only  plaintiff  who  testified  further  claim- 
ed that  he  had  thought  of  other  goodB  which 
were  omitted  from  his  schedule,  amounting 
to  $800  or  $1,000  more,  the  largest  part  of 
which  was  downstairs  and  destroyed.  This 
would  make  a  total  claim  of  nearly  $4,500,  of 
which  only  $224.10  was  saved,  or,  as  he  put 
it  In  another  form,  .only  one  thirty-second 
part  was  taken  out,  although  he  admits  that 
the  entire  stock  amounted  In  May,  1899,  to 
only  $2,500,  and  the  invoices  of  goods  bought 
for  six  months  prior  to  October,  1909,  aggre- 
gated less  than  $2,400. 

It  Is  conceded  that  the  size  of  the  store  was 
24  by  86  feet,  with  two  stories,  the  lower, 
the  store  proper,  having  a  height  of  about 
'  nine  feet,  and  the  upper,  about  seven.  The 
lower  story  was  fitted  In  the  usual  manner, 
with  shelving  on  three  sides,  a  counter  on 
two  sides,  and  drawers  beneath  the  shelving 
and  counters.  This  room  was  well  stocked; 
one  of  the  plaintiff's  witnesses,  an  experi- 
enced traveling  salesman  who  was  familiar 
with  the  condition,  estimating  the  value  of 
the  goods  in  this  room  as  $1,500.  A  flight  of 
stairs,  at  the  top  of  which  was  a  trapdoor, 
connected  the  upper  and  lower  stories,  and 
this  upper  room  the  plaintiffs  occupied  as 
their  sleeping  apartment.  During  the  pre- 
vious summer  they  had  also  used  it  to  some 
extent  as  a  shop;  a  carpenter's  bench  having 
been  installed. 

[1]  1.  In  the  first  place,  it  is  impossible  to 
reach  any  other  conclusion  than  that  all  the 
goods  in  the  store  proper  were  removed  and 
saved.  There  was  ample  time  in  which  to 
accomplish  it,  an  ample  force  for  the  work, 
and  no  smoke  to  interfere.  Even  the  fixtures, 
such  as  stove,  desk,  post  office  boxes,  tele- 
phone, and  safe  were  rescued,  as  well  as  the 
heavier  goods,  such  as  a  barrel  of  oil  and 
a  hogshead  of  molasses.  The  testimony  of 
the  mill  men  who  did  the  work,  and  did  not 
depart  until  it  was  completed,  leaves  no  room 
for  doubt  as  to  the  thoroughness  with  which 
they  acted. 

If  the  value  of  these  goods  was,  as  claimed 
by  the  plaintiffs'  witness,  $1,500,  the  value 
placed  upon  them  by  the  plaintiffs  as  $224.10 
is  so  low  as  In  Itself  to  substantiate  the  claim 
of  fraudulent  undervaluation,  which  is  as 
fatal  in  goods  saved  as  fraudulent  overval- 
nation  is  in  goods  lost. 

[2]  2.  In  the  second  place^  the  quantity 
and  value  of  the  goods  claimed  by  the  plain- 
tiffs to  have  been  located  on  the  second  floor 
are  so  great  as  to  render  the  claim  inherently 
Improbable.  There  would  hardly  seem  to  be 
a  demand  f«r  such  quantities  of  specific  ar- 
ticles in  that  small  community,  as,  for  in- 
stance 2,750  yards  of  cloth,  24  cases  of  break- 
fast foods,  8  barrds  of  crackers  and  biscuit, 
450  pounds  of  nuts,  36  cases  of  canned  ber- 
ries, 800  pairs  of  evaralls,  $1,136  worth  at 
boots,  shoes,  and  rubbers,  $100  of  AUdren's 


hosiery,  16  boxes,  or  1,500  cakes,  of  soap,  50 
pounds  of  nutmeg,  which  Is  usually  sold  t^ 
the  ounce,  1,500  cans  of  Norwegian  sardines, 
etc. 

Moreover,  all  these,  and  much  more,  which 
It  is  needless  to  recapitulate,  aggregating,  as 
the  plaintiffs  say,  between  $2,000  and  $3,000 
In  value,  were  stored  in  this  upper  room, 
which  was  also  used  as  a  chamber.  Were 
th6  bulk  measured,  it  would  readily  be  seen 
that  the  space  would  be  utterly  Inadequate 
for  the  purpose. 

It  is  therefore 

Held  that  the  proof  of  loss  is  so  clearly 
false  and  fraudulent  that  the  plaintiffs'  right 
of  recovery  was  thereby  forfeited. 

Motion  sustained. 

Verdict  set  aside. 


Mccormick  v.  sawyer. 

(Supreme  Judicial  Court  of  Maine.     Nov.  IS, 
1911.) 

1.  Bills  and  Notes  (i  351*)— Irdobseiceiit 

AFTEB   MaTUBITT— DKnCNSES.' 

A  note,  purchased  before,  but  indorsed 
after,  maturity,  is  open  to  any  legal  defenies 
that  might  have  been  made  acalnst  the  original 
payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |S  878-886;  Dec.  Dig.  I 
851.»1 

2.  Bii,L8  ARD  Notes  (|  489*)— OKifEBAi.  Is- 
srrs— Adkisbibilitt  of  EIvidbnck— Pabhal 
Failube  or  CoNSiDBBATioir. 

While  total  failure  of  consideration  may 
be  shown  under  the  general  issue,  in  a  suit  on 
a  note  given  for  the  price  of  madtinery,  the 
maker  cannot  show  breach  of  warranty  under 
the  general  issue,  without  previous  notice  of 
such  defense;  it  not  being  claimed  that  the 
machinery  is  of  no  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {{  1608-1610;  Dec.  Dig.  | 
489.*] 

Exceptions  from  Superior  Court,  Kennebec 
County. 

Action  by  J.  B.  McCormlck  against  H.  H. 
Sawyer.  Verdict  for  plaintiff,  and  defendant 
brings  exertions.    Exceptions  overruled. 

Action  of  assimipsit,  brought  in  the  superior 
court,  Kennebec  county,  on  the  defendant's 
promissory  note,  made  payable  to  the  Inter- 
national Harvester  Company  of  America 
and  Indorsed  by  that  company  to  the  plaintiff 
after  maturity.  The  plaintiff  was  the  agent 
of  the  International  Harvester  Company,  and 
as  such  agent  sold  to  the  defendant  a  certain 
manure  spreader,  for  which  the  note  in  suit 
was  given.  Flea,  the  general  issue.  At  the 
conclusion  of  the  evidence  the  presiding  Jus- 
tice ordered  a  verdict  for  the  plalntUF,  and 
the  defendant  excepted. 

Argued  before  WHITIDHOUSE.  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRO,  and 
HALEY,  JJ. 

Williamson,  Burl^h  &  McLean,  for  plain- 
tiff.   H.  H.  Sawyer,  pro  se. 
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WHITBHOnSB,  C  7.  Ttala  la  an  action 
on  the  defendant's  promissory  note,  made  pay- 
able to  tbe  International  Harvester  Company 
of  America,  and  Indorsed  by  that  company 
to  the  plaintiff  after  maturity.  In  defense, 
under  the  general  Issue  pleaded,  the  defend- 
ant offered  to  prove  a  breach  of  warranty  on 
the  part  of  the  company  respecting  the  con- 
stractlon  and  operation  of  the  agrlcnitnral 
Implement  for  which  the  note  was  given,  and 
claimed  a  recoupment  of  the  damages  there- 
by snstained. 

[1]  It  was  conceded  by  the  plalntUt  that, 
although  the  note  In  controrersy  was  pur- 
chased by  him  before  maturity,  the  fact  that 
it  was  not  Indorsed  until  after  maturity  ren- 
dered it  open  to  any  legal  defenses  which  the 
defendant  might  have  had  under  proper 
pleadings,  if  the  action  had  been  brought  by 
the  original  payee  (Haskell  v.  Mitchell,  63  Me. 
468,  89  Am.  Dec.  711);  but  it  is  contended 
that  under  our  rule  of  practice  such  a  defense 
cannot  be  allowed  under  the  general  Issue, 
but  must  be  set  up  either  by  a  special  plea 
or  by  a  brief  statement,  and  that  in  any 
erent,  before  it  can  be  shown  under  the  gen- 
eral Issue,  the  plaintiff  is  entitled  to  notice 
before  the  trial  of  the  nature  of  the  defense. 

[2]  At  the  trial  the  presiding  Judge  ruled 
that  the  defense  of  breach  of  warranty  could 
not  be  set  up  under  the  general  issue,  without 
previous  notice  that  such  a  defense  would  be 
made,  and,  in  the  absence  of  any  request  on 
the  part  of  the  defendant  for  permission  to 
amend  his  pleadings  by  filing  a  brief  state- 
moit  of  such  defense^  the  presiding  Judge 
ordered  a  verdict  for  the  plaintiff,  and  the 
ease  comes  to  this  court  on  exceptions  to  that 
ruling. 

It  Is  the  opinion  of  the  court  that  the  rul- 
ing was  correct 

It  Is  undoubtedly  true  that  a  total  failure 
of  consideration  may  be  shown  under  the 
general  Issue,  for  the  reason  that  "as  the 
action  is  founded  on  the  contract,  and  the 
injnry  is  the  nonperformance  of  it,  evidence 
which  disaffirms  the  continuing  obligation  of 
the  contract  at  the  time  when  the  action  was 
comm«iced  goes  to  the  gist  of  the  action. 
The  plea  of  nonassumpsit  was  considered  as 
not  only  putting  in  issue  every  allegation,  as 
well  the  promise  as  the  inducement,  consider- 
ation, and  all  averments  in  fact,  but  also  as 
enabling  the  defendant  to  give  in  evidence 
every  description  of  defense  wbich  showed 
that  the  promise  was  void  or  voidable,  or 
that  it  had  been  performed."  Chitty  on  PI. 
(leth  Am.  Ed.)  489-193;  aark  T.  Hoi  way,  101 
Me.  391,  64  Atl.  642. 

But  while  an  «itlre  failure  of  considera- 
tion may  be  givm  In  evldoice  under  the  gen- 
eral Issue,  without  notice,  "It  is  otherwise  as 
to  a  partial  failure  of  consideration,  since  It 
does  not  go  to  the  foundation  of  the  action 
and  show  that  the  jdalntlff  is  not  entitled  to 
recover  anything,  but  la  merely  la  mitigation 
of  damages.  •  ♦  •  As  recoupment  sig- 
nlfles  nothing  more  than  a  reduction  of  dam- 


ages^ the  right  can  In  general  only  be  exercis- 
ed under  a  special  notice,  and  not  under  a 
plea  which  purports  to  be  a  bar  to  the  action 
Waterman  on  Set-Off  and  Recoupment,  ff 
689,  670;  People  v.  Niagara,  12  Wend.  (N.  T.) 
246;  Mayor  ▼.  Trowbridge,  S  Hill  (N.  Y.)  71. 
Runyan  t.  Nichols,  11  Johns.  (N.  T.)  647,  was 
an  action  by  an  attorney  against  his  client 
to  recover  his  fees,  and  the  defendant  had 
been  permitted  to  set  up,  under  the  general 
Issue,  the  plaintiff's  negligence  in  conducting 
his  business  as  his  attorney.  But  Judgment 
was  reversed,  on  the  ground  that  "the  defend- 
ant neither  pleaded  nor  gave  notice  of  this 
defense,  and  it  must  have  been  a  complete 
surprise  upon  the  plaintiff."  So  in  Oleason 
V.  Clark,  9  Cow.  (N.  T.)  57,  it  U  said  that, 
"under  the  plea  of  the  general  issue,  the  de- 
fendant may  show  that  the  plaintiff  never 
had  any  cause  of  action.  If  this  species  of 
defense  goes  to  destroy  the  plaintlfTs  claim 
entirely,  it  ia  proper  under  the  general  Issue; 
If  merely  to  reduce  the  damages,  notice 
should  be  given."  See,  also.  Hills  v.  Bannis- 
ter, 8  Cow.  (N.  y.)  31. 

In  Eldridge  v.  Mather,  2  N.  Y.  157,  the  re- 
sult of  the  New  York  decisions  upon  this 
question  is  thus  stated  in  the  opinion  of  the 
court:  "We  aro  of  opinion  that  in  this  state 
the  rule  Is  fully  settled,  and  should  be  adhered 
to,  that  where  the  defendant  Is  sued  upon  a 
contract,  and  desires  to  set  up  In  defense  a  par- 
tial want  or  failure  of  consideration  In  miti- 
gation of  damages,  be  must  give  notice  there- 
of. This  principle  was  expressly  adopted  as 
early  as  1814  by  the  Supreme  Court  of  this 
state,  in  the  case  of  Runyan  v.  Nichols,  11 
Johns.  647.  supra.  After  so  long  an  adher- 
ence to  a  rule  which  Is  Just  in  Itself,  and  so 
well  calculated  to  tf  ectnate  the  object  of  all . 
pleadings,  viz.,  to  apprise  the  opposite  party 
of  the  true  ground  In  dispute,  It  Is  too  late 
to  Inquire  Into  the  origin  of  the  rule." 

This  Just  and  convmlent  rule  of  practice, 
which  has  been  observed  In  New  York  for 
moro  than  a  century,  was  adopted  in  Massa- 
chusetts as  early  as  1839  in  tite  case  of  Har- 
rington V.  Stratton,  22  Pick.  610.  In  Hodg- 
klns  T.  Moulton,  100  Mass.  309,  it  Is  said  In 
the  opinion:  "Partial  failure  of  consideration 
can  be  pleaded  only  whea  ascertained  and 
liquidated,  unless  offered  In  evidence  In  re- 
duction of  damages,  under  rules  which  p^- 
mlt  such  a  defense  in  certain  cases,  when  it 
is  properly  pleaded,  to  avoid  circuity  of  ac- 
tion. *  •  •  But  clearly  such  defense 
must  be  specially  stated  in  the  defendant's 
answer."  See,  also,  Jackman  v.  Doland,  116 
Mass.  650,  and  Hunting  v.  Downer,  161  Mass. 
275,  23  N.  BX  832. 

In  9  Cyc.  p.  738,  it  is  said:  "At  common 
law  partial  failure  of  consideration  would 
not  be  set  up  as  a  defense,  unless  the  trans- 
action was  fraudulent  in  its  lnc^>tion.  The 
defendant  was  obliged  to  resort  to  a  cross- 
action  to  recover  his  damages,  unless  he  could 
show  an  entire  failure  of  consideration.  But 
now,  generally,  either  by  statute  or  Judicial 


Digitized  by 


Google 


iSi 


81  ATLANTIC  RBPOaTEB 


(Me 


determination,  the  defense  of  partial  want 
or  failure  of  consideration  may  be  lnterpoBp4 
in  an  actlqn  on  a  contract,  w^en  the  fac|ts 
constituting  the  defense  are  specially  pleaded 
or  set  out  by  way  of  recoupment,  qr  as  a  bar 
to  so  mucb  of  the  demand  as  may  be  thus 
answered." 

In  this  state  It  Is  believed  that  the  rul^  re- 
quiring notice  of  such  a  defense  to  be  given 
to  the  plaintiff  by  brief  statement  or  oth^er- 
wlse  has  been  uniformly  recognized  and  en- 
forced, ^nless  expressly  or  Impliedly  waived 
by  the  plaintiff.  There  is  no  legislation  or 
Judicial  authority  to  the  contrary.  In  the 
case  of  Pratt  v.  Johnson,  100  Me.  443,  62  Atl. 
242,  the  defendant  claimed  at  the  trial  that 
the  warranty  In  question  in  that  case  was  ^ 
part  of  the  consideration  of  the  notes  in  suit, 
the  whole  constituting  one  transaction,  and 
that  he  should  be  allowed  to  set  up  the 
breach  of  the  warranty  tn  defense  of  the  ac- 
tion. On  the  other  hand,  the  plaintiffs  con- 
tended that  the  alleged  wi^rranty  was  an 
independent  agreement,  the  breach  of  which, 
if  any,  could  not  be  set  up  }n  defense  of  that 
action.  This  was  the  only  qufistlon  consider- 
ed in  the  opinion  of  the  court.  The  plain- 
tiffs did  not  object  to  the  defensje  offered  on 
the  ground  that  it  was  not  ^et  up  by  brief 
statement,  and  no  allusion  was  inade  to  that 
question,  either  In  the  arguments  of  counsel 
or  the  opinion  of  the  court  The  decision  of 
the  questions  presented  in  that  case  cannot 
be  deemed  a  Judicial  determination  which 
was  designed  to  abrogate  a  time-honored  and 
beneficent  rule  of  practice. 

In  the  case  ^t  bar  it  v&a  not  daimed  or 
suggested  that  the  agricultural  implement 
for  which  the  note  In  suit  was  given  was 
of  no  value.  It  may  have  been  of  consider- 
able value,  notwithstanding  the  defects  in- 
volved in  the  alleged  breach  of  warranty. 
This  defense  of  a  partial  failure  of  considera- 
tion should  have  been  etet  up  in  a  brief  state- 
ment 

Exceptions  overruled. 


STATE  V.  PAESHLEY. 

(Supreme  Judicial  Oourt  of  Maine.     Nov.  14, 
Ifill.) 

1.  Cabbiebs  (I  114*)— BXPBBSS  Companies— 
Tkbmination  or  LiABiLrrr. 

An  express  company's  liability  as  a  car- 
rier continues  until  delivery  of  the  shipment 
to  the  conslKne^,  personally  or  at  his  residence 
or  place  of  busmess. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  H  608-620;   Dec.  Dig.  i  114.«] 

2.  COMMEBCE   (J  41*)— Reoulation— Sbabch- 

E8  AND   SEIZXTBXS. 

Respondent,  having  been  advised  by  imi  ex- 
press company  that  it  held  an  interstate  ship- 
ment of  intoxicating  liquors  addressed  to  him, 
paid  the  express  charges  and  signed  a  receipt 
therefor,  but  told  the  company  to  keep  the 
package  until  he  found  out  whether  it  was  bis. 


^eren  hoars  later  the  package  was  seized  under 
search  and  seizure  proce^  while  in  the  com- 
pany's ofSce.  Held  that,  at  the  time  of  seizure, 
there  had  'been  ho  constructive  delivery  to  re- 
spondent, and  that  the  liquors  were  still  in 
interstate  commerce,  and  hence  not  subject  to 
search  and  seizure  on  state  process. 

lEd.  Note.— For  other  cases,  see  Commerce, 
C4nt.  Dig.  IS  30,  31 ;   Dec.  Dig.  |  41.*1 

Report  from  Supreme  Jadidal  Court,  Sag- 
adahoc County,  at  Law. 

Search  and  seizure  process  by  the  State 
against  Henry  O.  Parshley.  On  report  NoL 
pros,  ordered  entered. 

Search  and  seizure  process,  and  rc$ported 
to  the  law  cou^ 

The  report  is  as  follows: 

"This  was  a  process  for  the  seizure  of 
Intoxicating  liquors,  alleged  to  be  stored  for 
the  purpose  of  illegal  sale  in  the  office  of 
the  American  Express  Compi^y  In  the  city 
of  Bath.  It  was  Issu^ed  by  the  Bath  munici- 
pal court,  and  is  dated  August  5,  1910. 

"The  following  facts  appear  in  evidence: 

"A  barrel  containing  intoxicating  liquors 
was  shipped  from  Boston,  Mass.,  to  Bath, 
Me.;  the  barrel,  according  to  the  marks 
thereon  being  consi^ed  to  H.  C.  Parshley. 
The  driver  for  the  express  company  called 
at  the  respondent's  shop  about  10  o'clodc 
a.  m.,  notified  him  of  the  arrival  of  this 
barrel,  and  asked  If  it  was  for  him  and 
what  he  wanted  done  with  it.  Respondent 
said  he  did  not  know  whether  it  was  for 
him  or  not,  but  that  he  would  pay  the  ex- 
press charges,  which  he  did,  and  signed  the 
express  receipt  book,  and  told  the  driver  to 
keep  the  liquors  untU  he  (Parshley)  found 
out  about  it 

"The  liquors  remained  in  the  storeroom  of 
the  express  company  until  about  5  o'clock 
In  the  afternoon  of  the  same  day,  when  they 
were  seized  under  this  warrant  Betweoi 
the  time  the  notice  was  given  by  the  driver 
apd  time  of  the  seizure  no  notice  had  be^ 
received  by  the  express  company  from  Parsh- 
ley, or  any  one  representing  him,  as  to  the 
disposition  of  the  liquors.  But  the  driver 
testifies  that,  if  any  direction  had  been  given 
by  Parshley,  he  understood  that  it  would 
have  been  bis  duty  to  carry  and  deliver  the 
barrel  to  the  respondent,  as  directed. 

"Upon  the  foregoing  statement  of  facts 
the  case  is,  by  agreement  of  parties,  report- 
ed to  the  law  court  for  its  determination. 
Only  a  single  question  is  re^rve)!.  AU 
others  necessfiry  for  the  state  to  prove  are 
admitted  by  tbe  respondent  If  the  court  is 
of  opinion  that  the  barrel  of  liquors  seized 
had  l>een  snfllciently  delivered  bj  the  ex- 
press company  to  the  respondent,  so  that  it 
was  no  longer  under  the  protection  of  the 
Interstate  commerce  provision  of  the  United 
States  Constitution  and  of  the  federal  stat- 
utes relating  to  the  same.  Judgment  is  to  be 
rendered  for  the  state  as  follows:  'Judgment 


•For  othsr  case*  see  same  topic  and  secUon  NUMBER  In  Dae.  Dig.  ft  Am.  Dig.  Key  No.  Sories  ft  Bep'r  indexes 
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of  tbe  Bath  moidclpta  court  affirmed ;'  other- 
wise, a  nol.  proi$.  U  to  be  entered." 

Argued  Mfore  WHITEHOUSB,  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  33. 

Arthur  H.  Stetson,  Co.  Atty.,  ^or  the  State. 
Frank  Li.  Staples,  for  defendant. 

BIRD,  X  There  being  no  claim  of  an  ac- 
tual delivery,  the  sole  question  for  deter- 
mination Is  whether  tbe  liquors  were  coa- 
stmctlrely  delivered  before  seizure  under 
process. 

The  act  of  Congress  of  August  8,  1890 
(26  Stat  813,  c.  T28  [U.  S.  Comp.  St  1901, 
p.  3177]),  known  as  the  "Wilson  Act,"  pro- 
vided that  all  Intoxicating  liquors  "trans- 
ported Into  any  state  or  territory,  or  remain- 
ing therein  for  use,  consumption,  sale  or 
storage  therein,  shall  upon  arrival  In  such 
state  or  territory,  be  subject  to  the  operation 
and  effect  of  the  laws  of  such  state  or  terri- 
tory enacted  In  the  exercise  of  Its  police 
powers,  to  the  same  extent  and  la  the  same 
manner  as'  though  such  liquids  or  liquors 
bad  been  produced  in  such  state  or  territory, 
and  shall  not  be  exempt  therefrom  by  reason 
of  being  Introduced  therein  In  original  pack- 
ages or  otherwise."  The  meaning  of  the 
word  "arrival"  as  employed  In  this  act  was 
atrthorltatlvely  settled  la  Heymann  v.  South- 
ern Railway  Company,  203  U.  S.  270,  27 
Sup.  Ct.  104,  51  L.  Ed.  178.  TAe  conclu- 
sions reached  In  tbat  case  have  beedi  sum- 
marized by  this  court  aS  follows: 

1.  The  elementary  and  long-settled  doc- 
trine is  reiterated  that,  prior  to  the  Wilson 
act  In  case  of  Interstate  Shipments,  "deliv- 
ery and  sale  in  the  original  packages  was 
necessary  to  terminate  Interstate  commerce, 
so  far  as  the  police  regulations  of  the  states 
were  concerned." 

2.  That  tbe  Wilson  act  manifested  no  at- 
tempt on  the  part  of  Congress  to  delegate 
to  the  states  the  right  to  forbid  the  trans- 
portation' of  merchandise  fi^om  one  state  to 
another,  "since  It  merely  provided.  In  the 
case  of  intoxicating  liquors,  that  such  mer- 
cbandise,  when  transported  from  one  state 
to  another,  should  lose  Its  character  as  In- 
terstate commerce  upon  completion  of  deliv- 
ery under  the  contract  of  Interstate  ship- 
ment, and  -before  sale  in  the  original  pack- 
age." 

3.  That  the  state  statute  must  permit  the 
delivery  of  the  liquors  to  the  party  to  whom 
tbey  were  consigned  within  the  state,  but 
that,  after  such  delivery,  the  state  has  pow- 
er to  prevent  the  sale  of  the  liquors,  even  in 
tlie  original  package. 

4.  That  the  question  whether  the  liability 
of  the  carrier,  as  such,  has  ceased,  under 
the  state  laws,  and  has  become  that  of  a 
warehouseman,  is  immaterial.  State  v.  In- 
toxicating Liquors,  102  Me.  386,  395,  67  Atl. 
312,  120  Am.  St  Rep.  604. 

In  the   case  under   consideration,  as   al- 


ready seen,  there  is  no  pretense  of  an  actual 
delivery;  but  it  Is  urged  by  the  state  that 
there  was  a  constructive  delivery,  and  that 
such  is  sufficient  to  meet  the  requirement  of 
the  Wilson  act.  In  Heymann  v.  Southern 
Railway  Co.,  ubi  supra,  there  were  no  facts 
Justifying  the  passing  upon  the  question  of 
constructive  delivery;  but  the  court  in  its 
opinion  says:  "Of  course,  we  are  not  called 
upon  in  this  case,  and  do  not  decide,  if  goods 
of  the  character  referred  to  in  the  Wilson 
act,  moving  in  interstate  commerce,  arrive 
at  the  point  of  destination,  and  after  notice 
and  full  opportunity  to  receive  them  are  de- 
signedly left  in  the  hands  of  the  carrier 
for  an  unreasonable  time,  that  such  conduct 
on  the  part  of  the  consignee  might  not  Jus- 
tify, If  affirmatively  alleged  and  proven,  the 
holding  that  goods  so  dealt  with  have  come 
under  the  operation  of  the  Wilson  act,  be- 
cause constructively  delivered."  Id.,  20S  U. 
S.  276,  27  Sup.  Ct  107,  51  L.  Ed.  178. 

This  language  of  the  Supreme  Court  of 
the  United  States  has  already  been  consider- 
ed by  this  court  in  State  v.  Intoxicating 
Liquors,  102  Me.  385,  396,  67  Atl.  312, 
120  Am.  St  Rep.  504,  in  which  it  is  held 
that  the  point,  if  tenable,  is  unimportant 
from  lack  of  facts  to  render  it  applicable  to 
the  cases  under  consideration,  and  in  State 
V.  Intoxicating  Liquors,  104  Me.  463,  72  Atl. 
331,  23  L.  R.  A.  (N.  S.)  1020,  and  again  In 
State  V.  Intoxicating  Liquors,  106  Me.  138, 
76  Atl.  265,  29  L.  R.  A.  (N.  S.)  745. 

In  tbe  case  In  104  Me.  463,  72  Atl.  331, 
23  L.  R.  A.  (N.  S.)  1020,  it  is  said:  "In  this 
paragraph  the  court  seems  to  have  under- 
taken to  state,  but  not  to  decide,  the  three 
essential  elements  of  constructive  delivery  to 
be  notice  to  the  consignee  of  the  arrival  of 
tbe  goods,  a  reasonable  time  on  his'  part 
after  notice  to  receive  them,  and  a  mutual 
design  or  arrangement  with  the  carrier  to 
bold  them  for  the  consignee."  And,  refer- 
ring to  the  words  "designedly  left  in  the 
hands  of  the  carrier  for  an  unreasonable 
time,"  the  court  says:  "This  phrase  was 
undoubtedly  intended  to  allude  to  a  passive 
or  silent  understanding  between  the  shippers 
of  liquors,  the  carriers,  and  consignees  with 
reference  to  those  transactions  which  oper- 
ate to  enable  an  evasion  of  the  law  and 
assist  consignees  in  obtaining  a  safe  delivery 
of  their  contraband  goods.  •  •  *  The 
rule  is  well  established  that  a  constmctlve 
delivery  can  be  effected  only  by  an  agree- 
ment between  the  carrier  or  middleman  and 
the  buyer  or  person  claiming  under  him. 
whereby  the  former  agrees  to  hold  the  goods 
for  the  latter  for  some  purpo^  oth«r  than 
that  of  carriage  and  delivery  at  their  orig- 
inal destloation.  In  the  absence  of  an  agree- 
ment with  the  buyer  to  the  contrary,  the 
carrier  will  be  presumed  to  hold  the  goods 
in  his  original  capacity.  The  carrier  cannot 
constitute  himself  the  buyer's  agent  for  tbe 
custody   of  the  goods,   nor  can  the   bnyer 
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make  tbe  carrier  his  agent  for  custody  with- 
out the  carrier's  consent.  •  •  *  The  re- 
lation of  the  carrier  to  the  shipper,  the  con- 
signee, and  the  goods  is  originally  fixed  by 
law,  and  by  a  contract  between  tbe  parties, 
which  is  tliat  the  carrier  shall  safely  carry 
the  goods  to  their  place  of  destination  and 
there  deliver  them  to  the  consignee.  This 
contract,  once  existing,  can  be  changed  only 
by  operation  of  law  or  by  an  agreement  be- 
tween tbe  parties.  When  the  goods  arrive 
at  their  Journey's  end,  it  is  the  duty  of  tbe 
carrier  to  store  them.  This  duty  is  imposed 
by  law.  When  stored,  they  are  still  In  the 
possession  and  custody  of  the  carrier,  and 
the  only  change  in  his  relation  to  the  goods 
is  the  extent  of  his  liability.  The  goods  are 
still  in  transit  The  contract  is  still  bind- 
ing upon  the  carrier  .to  deliver  tbe  goods 
to  the  consignee,  and  this  obligation  can  be 
terminated  only  by  afctual  or  constructive  de- 
livery, or  by  a  new  contract  with  the  con- 
signee in  place  of  the  contract  of  carriage." 

In  106  Me.  138,  72  Atl.  265,  29  L.  R.  A. 
(N.  S.)  745,  this  court  says:  "In  Heymann  v. 
Southern  Railway  Company,  203  U.  S.  270, 
276  [27  Sup.  Ct  104,  51  L.  Ed.  178],  tbe 
court  was  careful  to  say  that  it  did  not  de- 
cide that  the  federal  protection  would  not 
be  lost  where  the  consignee,  after  notice, 
designedly  left  tbe  Uquors  la  the  hands  of 
the  carrier  for  an  unreasonable  time.  The 
locality  of  the  liquors  is  not  made  the  test 
All  that  the  federal  courts  seem  to  require 
1b  that  the  liquors  shall  once  have  been 
turned  over  to  and  accepted  by  the  con- 
signee. This  may  occur  without  any  remov- 
al of  tbe  liquors  themselves  from  the  freight 
sheds  of  the  carrier."  This  case  and  that 
In  104  Me.  463,  72  Atl.  331,  23  L.  R.  A. 
(N.  S.)  1020,  were  contracts  for  the  carriage 
of  goods  as  freight,  and  not  by  express.  In 
the  latter  case  it  was  held  there  was  no  con- 
structive delivery,  and  in  the  former  that 
there  was;  but  in  that  case  not  only  had  all 
the  e^)ods  been  receipted  for,  but  part,  of 
them  had  been  delivered  from  the  freight 
shed  of  the  carrier  to  the  agent  of  the  con- 
signee. 

[1,1]  Was  there  constructive  delivery  of 
the  liquors  in  the  case  at  bar?  As  has  been 
noted,  the  contract  between  the  shipper  and 
carrier  provided  for  carriage  by  express. 
Such  contract  includes  the  delivery  of  the 
goods  to  the  consignee  personally,  or  at  his 
residence  or  place  of  business,  and  until 
such  delivery  the  liability  of  the  carrier 
continues.  State  t.  Intoxicating  Liquors, 
101  Me.  430,  64  Aa  812;  Id.,  102  Me.  211, 
66  AU.  893,  11  L.  R.  A.  (N.  S.)  550;  A.,  T. 
&  S.  F.  Ry.  Co.  V.  I.  C.  Com.  {Q)m.  C.)  188 
Fed.  229,  237.  The  record  in  the  case  at 
bar  does  not  show  that  the  liquors  were 
ever  tendered  to  the  plaintiff  personally  or 
at  bis  place  of  business.  Notice  was  givm 
bim  at  10  o'clock  of  the  forenoon  of  a  cer- 
tain day  that  the  liquors  had  arrived,  and 
Inquiry   made  If  they  were  for  him,  and 


what  he  wanted  done  with  th«n.  He  re- 
plied that  he  was  oncertain  If  his  or  not 
and  said  that  he  would  pay  the  express 
charges,  and  directed  the  driver  of  tbe  car- 
rier to  keep  the  liquors  until  he  ascertained. 
He  paid  the  charges  and  signed  the  express 
receipt  book. 

We  do  not  think  that  the  facts  present  a 
case  within  tbe  exception  from  the  rule  as 
to  delivery  suggested  In  Heymann  v.  South- 
em  Railway  Company,  ubl  supra.  There  is 
no  evidence  that  the  Uquors  were  designedly 
left  in  the  hands  of  tbe  carrier.  At  most 
there  Is  but  a  suspicion  or  surmise  arising 
from  the  character  of  the  goods;  but  there 
is  no  evidence  contradicting  the  statement  of 
plaintiff  that  he  was  not  Informed  as  to 
their  ownership  and  that  he  asked  oppor- 
tunity to  learn.  Neither  do  we  think  they 
were  held  by  the  carrier  an  unreasonable 
length  of  time.  If,  Instead  of  liquors,  the 
goods  bad  been  any  other  commodity,  would 
seven  hours  have  been  an  unreasonable  de- 
lay? And  to  hold  that  a  delay  reasonable 
as  to  other  commodities  is  unreasonable  with 
respect  to  intoxicating  Uquors  would  be  to 
refuse  to  tbe  latter  before  delivery  the  same 
protection  which  the  commerce  clause  of  the 
Constitution  affords  to  other  goods.  See 
Heymann  v.  Southern  Railway  Co.,  203  n.  S. 
270,  276,  277,  27  Sup.  Ct  104,  61  L.  Ed.  178; 
Adams  Express  Co.  v.  Kentucky,  206  V.  S. 
129,  135,  136,  27  Sup.  Ct  606,  51  L.  Ed.  987. 

UntU  deUvery,  commerce  In  intoxicating 
liquors  Is  left  by  the  Wilson  act  as  free  and 
untrammeled,  and  subject  to  the  same  regu- 
lations, as  other  commodities;  but  to  hold 
unreasonable  delay  in  case  of  the  former  to 
be  different  from  that  of  the  latter  would 
be  dlscriminatl9n,  and  would  permit  the  po- 
Uce  laws  of  tbe  state  to  affect  the  r^ulatlon 
of  commerce.  Adams  Express  Co.  v.  Ken- 
tucky, 214  n.  S.  218,  222,  29  Sup.  Ct  633. 
53  L.  Ed.  972;  Ex  parte  Eaglesfleld  (D.  G.) 
180  Fed.  658,  562.  The  regulaUon  of  com- 
merce adopted  by  the  WUson  act  Is  one 
common  rule,  whose  uniformity  Is  not  af- 
fected by  variations  In  state  laws  In  dealing 
with  such  property.  In  re  Rabrer,  140  U.  S. 
545,  559,  561,  11  Sup.  Ct  865,  35  U  Ed.  672; 
Heymann  v.  Southern  Railway  Co.,  203  D.  S. 
270,  274,  27  Sup.  Ct  104.  51  Ia  Ed.  17& 
Tet,  if  unreasonable  delay  Is  to  be  inter- 
preted In  view  of  tbe  poUce  laws  of  tbe 
states,  no  uniform  rule  Is  established,  and 
delay  reasonable  In  a  license  state  wUl  be 
unreasonable  In  a  state  where  prohibition 
prevails.  Tbe  recdpt  is  not  conclusive,  but 
may  be  modified  In  its  terms  or  wholly  con- 
tradicted by  evidence.  D^endant  neverthe- 
less, had  a  right  under  the  contract  of  car- 
riage to  delivery  either  to  him  personaUy  or 
where  he  should  direct  and  we  find  no  eri- 
dence  of  waiver  of  this  right  Indeed,  it 
does  not  appear  that  the  liquors  bore  any 
address,  except  tbe  name  of  defendant  ami 
the  words  "Bath,  Maine,"  and,  untU  directed 
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where  to  make  it,  tlie  ezpresa  company  could 
make  no  delivery.  Finally,  not  only  Is  a 
designed  learlng  in  the  hands  of  the  carrier 
(or  unreasonable  time  not  proven,  but  it  is 
sowhere  afflrmatlvely  alleged. 

Applying  the  test  of  our  own  decisions, 
we  do  not  And  constructiTe  delivery  proven 
by  the  facta  presented  in  the  r^jorted  case. 
Tbere  is  no  satisfactory  evidence  of  a  change 
of  the  contract  of  carriage  by  agreement  of 
the  parties,  nor  was  such  a  change  affected 
I9  operation  of  law.  State  v.  Intoxicating 
Uqoors,  1<M  Me.  463,  468,  72  AtL  S31,  23 
L.  B.  A.  (N.  S.)  1020.  Nor  is  there  evidence 
tbat,  either  contemporaneously  with  or  sub- 
sequent to  the  giving  of  the  receipt,  there 
was  delivery  of  a  part  of  the  goods,  as  in 
State  V.  Intoxicating  Liquors,  106  Me.  138, 
140.  76  Atl.  266,  29  L.  R.  A.  (N.  S.)  745. 

A  noL  pros,  may  be  entered. 

SPEAR  and  CORNISH,  JX,  concurring  tn 
the  result  only. 


DRESSER  V.  KRONBERO. 

(Sapreme  Judicial  Court  of  Maine.     Nov.  20, 
1911.) 

1.  EsKcunoN     ({    286*)— Saix— Bora.    Fidk 

PvaCHASKRS. 

A  bona  fide  purchaser  for  value  of  chat- 
td*  at  a  ■beriff's  sale  can  recover  from  the 
jadgment  creditor  in  an  action  for  money  had 
and  received,  when  the  chattels  sold  were  at 
the  time  of  sale  the  property  not  of  the  Judg- 
ment debtor,  bat  of  a  third  party. 

[Bd.  Mote.— For  other  cases,  see  Execution, 
Cent  Dig.  H  823^826;   Dec.  Dig.  i  286.*] 

2.  MOHBT  BSCKIYKD  (|  15*)— NATUKB  OF  RKM- 

CDT — AssmcFSrr. 
Assumpsit  for  money  had  and  received  is 
comprehensive    in    its    scope,    end   though    the 
form  of  prooeduie  is  in  law,  it  is  equitable  in 
ipirit  and  favored  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived.  Cent  Dig.  If  44-50;   Dec.  Dig.  |  IB.*) 

Exceptions  from  Superior  Court,  Cumber- 
land County. 

Action  by  Clarence  H.  Dresser  against 
Jacob  Kronberg.  Verdict  for  plaiutiS,  and 
defendant  brings  exceptions.  Exceptions 
overruled. 

Argued  before  WHITEHOUSE,  a  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Wilford  6.  Chapman,  for  plaintiff.  Gerry 
L.  Brooks,  for  defendant 

CORNISH,  J.  The  defendant,  Kronberg, 
recovered  Judgment  against  one  Waterhoose, 
took  out  execution,  and  caused  two  horses 
which  had  been  previously  attached  on 
mesne  process  to  be  sold  upon  execution  at 
iheritTs  sale,  as  the  property  of  Waterhouse, 
to  the  plaintiff  for  the  sum  of  $S8,  and  the 
proceeds  of  the  sals  were  paid  by  the  officer 
to  the  defendant  in  this  action  as  the  Judg- 
ment creditor  in  the  execution. 


Subsequently  the  horses  were  replevlned 
by  the  Saco  Grain  &  Milling  Company  as  the 
true  owner  thereof,  and  Judgment  in  the 
replevin  suit  was  duly  rendered  in  -  favor  of 
said  company.  Thereupon  the  plaintiff. 
Dresser,  brought  this  action  of  assumpsit 
for  money  had  and  received  against  the  de- 
fendant, the  Judgment  creditor  in  the  origi- 
nal action.  The  presiding  Judge  directed  a 
verdict  in  favor  of  the  plaintiff,  and  the 
case  is  before  this  conrt  on  defendant's  ex- 
ceptions to  this  ruling. 

[1, 2]  A  single  question  of  law  is  involved, 
namely,  whether  a  bona  fide  purchaser  for 
value  of  chattels  at  a  sheriff's  sale  can  re- 
coT«  from  the  Judgment  creditor  In  an  ac- 
tion for  money  had  and  received,  when  the 
chattels  sold  were  at  the  time  of  sale  the 
property  not  of  the  Judgment  debtor  but  of 
a  third  party. 

It  should  be  observed  at  the  outset  that 
the  action  of  assumpsit  for  money  had  and 
received  is  comprehensive  in  its  reach  and 
scope.  Though  the  form  of  the  procedure 
is  In  law,  it  is  equitable  in  spirit  and  pur- 
pose, and  the  substantial  Justice  which  it 
promotes  renders  it  favored  of  the  courts. 
"It  is  a  familiar  principle,"  says  the  conrt  in 
Pease  v.  Bamford,  06  Me.  23,  51  AtL  234, 
"that  when  one  person  has  in  his  possession 
money  which  In  equity  and  good  conscience 
belongs  to  another,  the  law  will  create  an 
Implied  promise  upon  the  part  of  such  per- 
son to  pay  the  same  to  him  to  whom  it  be- 
longs, and  in  such  a  case  an  action  for  mon- 
ey bad  and  received  may  be  maintained." 
Tltis  is  but  the  affirmation  of  the  early  state- 
ment of  Lord  Mansfield  in  Moses  v.  Mc- 
Ferlan,  2  Burr.  1012,  that  when,  ex  tequo  et 
bono,  the  plaintiff  is  better  entitled  to  the 
thing  than  the  defendant  is  to  withhold  it 
from  hlra,  he  may  recover.  In  this  form  of 
action. 

The  instances  in  which  the  courts  have 
applied  this  doctrine  are  so  numerous  and 
varied  as  to  render  citation  of  authorities 
unnecessary.  The  question  is:  Should  It  be 
applied  In  the  case  at  bar?  It  is  conceded 
that  the  attempted  sale  of  chattels  not  be- 
longing to  the  Judgment  debtor  was  void  and 
conveyed  no  title  to  the  plaintiff,  the  wonld- 
be  purchaser.  Farrant  v.  Thompson,  5  Bam. 
&  Aid.  826;  Bnffum  v.  Deane,  8  Cush. 
(Mass.)  35;  Champney  t.  Smith,  15  Gray 
(Mass.)  512;  Coombs  v.  Gorden,  50  Me.  111. 
The  execution  was  not  in  itself  a  nullity,  but 
it  gave  no  authority  to  proceed  against  the 
property  wblch  was  sold.  It  authorized  the 
sale  of  the  property  of  the  Judgment  debtor, 
but  not  of  a  stranger. 

It  is  further  conceded  that  the  plaintiff 
purchased  the  property  in  good  faith,  as- 
suming, as  we  think  he  had  a  right  to  as- 
sume, that  it  belonged  to  the  Judgment  debt- 
or, and  that  he  was  securing  a  good  title 
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thereto.  This  proved  to  be  a  mistake  In 
fact,  for  the  title  absolutely  failed^  No  con- 
sideration whatever  passed  to  the  plaintiff 
for  the  money  which  he  paid  through  the 
hands  ot  the  sheriff  into  the  pocket  of  the 
defendant  The  price  paid  does  not  belong 
to  the  defendant,  because  the  property  sold 
did  not  belong  to  the  Judgment  debtor,  and  a 
creditor  cannot  satisfy  his  execution  against 
A.  by  seizing  the  property  of  B.  On  the  oth- 
er hand,  the  money  does  belong  to  the  plain- 
tiff, who  parted  with  it  without  considera- 
tion. Why  should  not  the  repayment  by  the 
party  who  is  not  entitled  to  it  to  the  party 
to  whom  It  belongs  be  compelled  by  means 
of  this  legal  process  designed  to  meet  Just 
such  cases?  No  one  loses  thereby.  Tlie  true 
owner  has  recovered  bis  property,  the  Judg- 
ment debtor  cannot  have  bis  debt  paid  with 
the  property  of  another,  and  the  judgment 
creditor,  the  defendant  in  this  suit,  after 
repayment,  can  obtain  a  new  execution  upon 
the  Judgment  for  the  full  amount  by  a  writ 
of  scire  facias.  Wilson  v.  Green,  19  Pick. 
(Mass.)  433;  PUIsbury  t.  Smyth,  25  Me.  427; 
Rice  T.  Cook,  75  Me.  46.  A  result  which  re- 
stores to  each  his  own'  is  equitable,  and 
therefore  desirable. 

Suppose  the  Judgment  creditor  bids  in  the 
property  at  the  sale,  and  subsequently  it  is 
taken  from  him  as  the  property  of  another. 
Clearly  a  new  execution  for  the  full  amount 
would  be  granted.  Piscataquis  County  v. 
Kingsbury,  73  Me.  326.  The  situation  is  no 
different  if  the  purchase  has  been  made  by 
another  and  the  creditor  has  repaid  the  pur- 
chase price,  either  voluntarily  or  involuntar- 
ily. The  original  purchase  was  under  a  mis- 
take of  fact,  and  the  remedy  here  asked 
puts  the  parties  in  statu  quo. 

We  are  aware  that  the  courts  In  some 
other  Jurisdictions,  notably  in  Indiana  and 
Illinois,  have  denied  recovery  from  the  Judg- 
ment creditor;  but  we  are  unable  to  assent 
to  the  force  of  the  reasoning  by  which  that 
condnston  Is  reached.  Dunn  v.  Frazier,  8 
Blackf.  (Ind.)  482;  Lewark  v.  Carter,  117 
Ind.  206,  20  N.  B.  119,  10  Am.  St  Rep.  40, 
and  note  to  same  In  3  Ii.  R.  A.  440;  Elng- 
land  V.  Clark,  5  III.  487.  The  decisions  in 
Indiana  are  placed  upon  the  ground  that  the 
doctrine  of  caveat  emptor  applies  with  full 
force  In  all  Judicial  sales,  and  that  the  pur- 
chaser buys  at  his  peril.  This  statement, 
when  rightly  interpreted,  is  true;  but  it 
simply  means  that  there  is  no  guaranty  or 
warranty  of  title  because  the  purchaser 
takes,  and  can  only  take,  whatever  title  the 
debtor  has.  Therefore,  in  the  absence  of 
fraud,  the  law  will  not  ordinarily  relieve  a 
purchaser  from  a  defective  title  and  a  par- 
tial failure  of  consideration,  as,  for  Instance, 
an  outstanding  incumbrance  or  a  Hen  for 
taxes.  Rltter  v.  Henshaw,  7  Iowa,  97; 
Parker  v.  Rodman,  84  Ind.  256.  But  the  doc- 
trine is  not  carried  to  the  extent  that  In  case 
of  absolute  failure  of  title  the  purchaser  Is 


witliout  remedy.  Elven  the  states  which  de- 
ny a  right  of  action  against  the  creditor 
grant  It  against  the  Judgment  debtor.  Mc- 
Ghee  V.  ElUs,  4  Litt  (Ky.)  244,  14  Am.  Dec. 
124;  Price  v.  Boyd,  1  Dana  (Ky.)  434;  Geo- 
ghegan  v.  Ditto,  59  Ky.  483,  74  Am.  Dec. 
413;  Julian  v.  Beal,  26  Ind.  220,  88  Am. 
Dec.  460;  Westfleld  v.  Williams,  68  Ind. 
221;  Coan  v.  Grimes,  63  Ind.  21. 

The  principle  of  equitable  recovery  against 
one  party  is  stated  in  Julian  v.  Beal,  supra, 
as  follows:  "When  the  Judgment  defendant 
has  no  title  whatever  in  the  lands  sold  at 
sheriff's  sale,  there  Is  no  consideration  for 
the  promise  of  the  purchaser  to  pay  the  pur- 
chase mon^,  and  when  a  bid  is  made  under 
a  mistake  of  fact  in  fills  respect  the  bidder 
is  not  bound  to  complete  his  purchase;  bnt 
if  be  should  pay  the  purchase  money,  he 
may  recover  it  back  from  the  Judgment  de- 
fendant whose  debt  was  thereby  paid."  We 
fail  to  see  why  the  same  payment  under  the 
same  mistake  of  fact  does  not  apply  with 
equal  force  to  the  Judgment  creditor.  The 
debtor  has  been  entirely  passive  in  the 
whole  proceeding,  while  the  creditor  has  set 
in  motion  the  legal  machinery  whereby  the 
sale  of  a  stranger's  property  has  been  ille- 
gally made,  and  now  seeks  to  inequitably 
retain  the  benefit  therefrom.  The  fallacy 
of  the  doctrine  lies,  perhaps,  in  holding  that 
the  Judgment  against  the  debtor  has  been 
paid,  and  that  therefore  the  purchaser  bas 
expended  money  for  his  beneflt  while  to 
compel  the  creditor  to  refund  would  deprive 
him  both  of  the  mones^  and  the  Judgment  It 
is  true  that  nominal  payment  has  been  made, 
but  not  real  payment.  The  Judgment  has 
not  been  satisfied,  but  may  be  revived,  and 
an_  alias  execution  Issued  on  scire  facias  for 
the  full  amount  when  all  the  facts  are  dis- 
closed. 

The  leading  case  in  Illinois,  England  t. 
Clark,  6  lU.  487,  in  denying  the  purdiaser 
recovery  against  the  Judgment  creditor, 
though  practically  concedtng  It  might  exist 
against  the  debtor,  laid  emphasis  upon  the 
want  of  privity  of  contract  between  the  pur- 
chaser and  the  creditor  and  no  implied  con- 
tract on  the  part  of  the  latter. 

The  answer  to  this  proposition  is  that 
there  need  be  no  privity  of  contract  between 
the  parties.  In  order  to  support  an  action 
for  money  had  and  received,  except  that 
which  results  from  one  man's  having  an- 
other's money  which  he  has  not  a  right  con- 
scientiously to  retain.  The  law  then  creates 
both  the  privity  and  the  contract  Hall  ▼. 
Marston,  17  Mass.  675;  Keene  v.  Sage,  75 
Me.  138. 

While  the  precise  question  Involved  here 
has  not  before  been  squarely  presetted  to 
the  court  in  this  state  for  determination,  it 
has  arisen  Incidentally  on  two  occasions, 
and  the  language  of  the  court  In  tliose  cases 
is  in  harmony  with  the  conclusion  here 
reached. 
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PUlBlmry  t.  Smytb,  26  Me.  427,  revived  a 
Jndgment  and  orOered  the  issaing  of  au  td^ 
as  execatioB,  when  In  the  sheriff's  sale  of 
real  estate  no  tftIA  passed.  In  the  course  of 
tbe  oplAlon  the  court  say:  "If  a  purchaser, 
Dot  the  debtor,  but  a  stranger,  of  property 
sold  In  the  ordinary  mode  upon  execution, 
obtained  nothing  under  tbe  sale,  for  want 
of  titie  in  the  debtor,  payment  In  such  case 
would,  like  other  payments  made  In  mlstalce^ 
be  without  consideration,  and  could  be  re- 
covered back;  It  would  be  gross  Injustice  for 
a  creditor  and  officer  to  expose  for  sale 
goods  which  they  had  obtained  by  a  tres- 
pass, and  after  sale  and  receipt  of  tbe  pur- 
chase money  throw  upon  the  purchaser  the 
loss  occasioned  by  recovery  by  the  owner  of 
Ills  rights  in  taking  the  property  or  compel- 
Ihig  tbe  buyer  to  pay  its  value." 

In  County  of  Piscataquis  v.  Kingsbury,  73 
Me.  326,  an  execution  against  the  defendant 
town  was  returned  by  the  officer  as  satisfied 
by  the  sale  of  real  estate  of  nonresidents. 
This  was  declared  void,  and  the  county, 
bavlng  r^tald  the  money  to  the  purchaser, 
brought  an  action  of  debt  against  the  town 
to  get  tbe  Jndgment  renewed.  The  action 
was  sustained,  and  the  court  say: 

"It  is  contended  by  the  defendants  that 
no  action  lies,  that  as  to  the  purchaser  the 
rule  of  caveat  emptor  applies,  that  the  pur- 
chaser had  no  right  of  action  against  the 
creditor  for  the  price  paid,  and  that  the  cred- 
itor cannot  revive  a  right  of  action  by  a 
voluntary  repayment  to  the  purchawr. 

"We  cannot  concede  this  positlo"  ta  the 
defendants.  We  think  it  was  a  case  of  mon- 
ey paid  by  common  mistake  and  without 
consideration,  and  recoverable  Itack.  It  may 
be  assumed,  perhaps,  tliat  the  parties  did  not 
know  that  tiie  land  sold  did  not  belong  to 
residents,  inasmuch  as  the  land  was  adver- 
tised for  sale  as  belonging  to  owners  un- 
known. •  •  •  A  mistake  of  title  may  be 
a  mistake  of  fact>"  See^  also,  Magwire  v. 
Marks,  28  Ho.  198,  75  Am.  Dec.  121;  Rich- 
ardson v.  McDongall,  19  Wend.  (N.  T.)  80; 
Bartbolemew  v.  Warner,  32  Conn.  98,  85  Am. 
Dec.  251. 

It  is  therefore  tbe  opinion  of  the  conrt 
tbat  this  action  is  maintainable  under  the 
facts  of  this  case,  and  that  tbe  ruling  of  the 
presiding  Judge  in  directing  a  verdict  for  the 
plaintiff  was  without  error. 

Exceptions  overruled. 


XATDUkM  V.  DALI/AS. 
(Snpreme  Court  of  New  Jetsey.    Nov.  13,  1911.) 

(8yllahM»  hy  the  Court.) 

UinnccpAi.  CoBPosATioNs  (f  144*)— Oaths  or 
Omcraa— "Otheb  MtrHioiPAtmBS." 
The  phnuw  "other  municlpalittes"  contain- 
ed in  the  title  and  body  of  "An  act  relative  to 
the  official  oaths  of  officers  heretofore  or  that 


may  hereafter  be  elected  or  appointed  to  office 
in  the  towns,  townsiiips,  borombs  and  other 
munichwlitiea  of  this  state"  (P.X.  1906,  p.  13), 
is  sufficiently  descriptive  of  cities  to  include 
them. 

[Bd.  Note.— For  other  cases,  see  Municipal 
CarpoMtions,  Dee.  Dig.  {  144.* 

For  other  definitions,  see  Woida  and  Phras- 
es, vol.  6,  pp.  5070-6102;  vol  8,  pp.  7741- 
7743.1 

Quo  wttRanto,  on  the  relation 'of  Thomas 
B.  lAidlam,  against  Joseph  Dallas.  Demur- 
rer to  replication  overruled. 

Argued  June  term,  1911,  before  GUM- 
MERE,   C.   J.,   and   PARKER   and  VOOR- 

Thompson  &  Smathers,  for  demurrant 
Howard  L.  Miller,  for  relator. 

VOORHEES,  J.  To  an  Information  in  the 
nature  of  a  quo  warranto,  setting  out  that 
the  relator,  Ludlam,  was  qualified  for  the 
office  of  councilman  in  Sea  Isle  City,  incor- 
porated under  "an  act  relating  to  and  pro- 
viding for  the  government  of  cities  of  this 
state  containing  a  population  of  less  than 
twelve  thousand  inhabitants"  (P.  L.  1899,  p. 
96),  and  at  the  general  election  in  Novemlter, 
1908,  was  elected  councilman;  that  at  the 
organization  of  conncil  on  the  let  day  of 
January,  1909,  he  took  the  oath  of  office, 
and  entered  upon  the  ezerdse  of  the  duties 
thereof,  and  was  entitled  to  the  enjoyment 
of  such  office  until  January  1,  1912;  that 
on  the  14th  of  November,  1910,  the  common 
council  without  notice  passed  a  resolution 
vacating  tbe  office  and  elected  the  respond- 
ent, Dallas,  to  fill  the  vacancy,  and  claiming 
that  Dallas  went  into  office  without  any  le- 
gal electlCHi,  thus  usurping  and  intruding  in- 
to It,  the  respondent,  Dallas,  replied  that  by 
the  above  act  of  incorporation,  any  person 
elected  at  an  annual  election  falling  to  qual- 
ify within  20  days  after  such  election,  the 
office  should  become  vacant,  and  that  every 
person-  elected  or  appointed  to  an  office 
should,  before  Entering  upon  their  duties, 
take  and  subscribe  an  oath,  and  that  the  re- 
lator never  subscribed  an  oath  before  any 
officer;  that  the  relator  merely  swore  by  the 
uplifted  hand  before  the  clerk,  such  act  not 
being  done  until  January  1,  1009,  more  than 
20  days  after  his  election,  and  consequently 
the  office  became  vacant  For  replication  to 
this  plea  It  is  set  out  that  before  the  com- 
mencement of  the  term  of  office  the  relator 
subscribed  and  filed  with  the  city  clerk  an 
oath,  a  copy  of  which  la  therein  set  forth, 
dated  the  1st  day  of  January,  1909.  To  tbe 
replication  a  demurrer  has  been  Interposed. 

It  is  admitted  that  if  the  act  of  1893 
above  cited  Is  still  in  force,  the  demurrer  Is 
good.  Anderson  v.  Myers,  77  N.  J.  Law,  186, 
71  Atl.  139;  Douglass  v.  Freeholders,  88  N. 
J.  Law,  214.  The  relator  relies  upon  an  act 
entitled  "An  act  relative  to  the  official  oaths 
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of  offlceni  heretofore  or  that  may  hereafter 
be  elected  or  appointed  to  office  In  the  towns, 
townships,  boroughs  and  other  municipalities 
of  this  state."  P.  L.  1906,  p.  13.  This  pro- 
rides  that  the  person  elected  to  any  office  In 
any  town  or  other  municipality  of  this  state 
shall,  before  entering  upon  the  execution  of 
the  duties  of  his  office,  take  and  subscribe 
an  oath. 

The  question  Is  whether  the  title  of  the 
act  and  the  body  of  it  are  sufficient  to  cover 
the  appointment  or  election  to  a  dty  office; 
that  is,  whether  the  words  "other  municipal- 
ities of  this  state"  cover  the  case.  Smith  r. 
Petty,  73  N.  J.  Law,  833,  63  AO.  911,  does 
not  directly  decide  tills  point,  but  that  a  city 
Is  a  municipality  we  tUnk  there  can  be  no 
doubt  In  Wright  ▼.  Campbell,  74  N.  J. 
Law,  83,  64  Atl.  171,  this  court  held  that  the 
words  "other  municipalities"  contained  in  a 
similar  title  in  Act  190S,  p.  14,  meant  a  like 
■municipality  to  a  town,  township,  etc.,  that 
Is  a  municipality  possessed  of  the  same  char- 
acteristics as  towns,  etc.;  the  leading  one 
being  the  power  to  hold  an  election  by  the 
people  for  offices.  This  case  was  affirmed 
(74  N.  J.  Law,  609,  67  Atl.  186),  and  the 
reasoning  there  Indirectly  leads  to  the  con- 
clusion that  the  phrase  "other  municipali- 
ties" is.  sufficiently  descrlptiTe  of  cities  to  In- 
clude them. 

The  Supplement  of  1906,  having  changed 
the  act  under  which  Sea  Isle  City  was  char- 
tered, by  a  repealer  contained  therein  of  all 
inconsistent  legislation,  by  making  it  no  lon- 
ger essential  to  file  the  qualifying  oath  with- 
in 20  days,  as  formerly,  but  providing  that 
it  now  may  be  done  at  any  time  before  en- 
tering upon  the  duties  of  the  office,  the  de- 
murrer must  be  overruled,  and  the  relator 
will  have  Judgment 


CHAMPLIN  et  al.  v.  BARTHOLD. 
(Supreme  Court  of  New  Jersey.    Nov.  13,  1911.) 

(SpUaiut  by  the  Court.) 
Apfeai.  and  E>bbob  (f  1185*)— Review— Pbb- 

FOBMANCK. 

Where,  upon  appeal  a  ludgment  of  the 
district  court  cannot  be  reversed  upon  any 
ground  specified,  it  will  be  affinned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4464,  4465;  Dec.  Dig.  i 
1135.*] 

Appeal  from  District  Court  of  Third  Dis- 
trict Bergen  County. 

Action  by  Frank  A.  Champlin  and  others 
against  Ottomar  Barthold.  Judgment  for  de- 
fendant and  plalntlfFs  appeal.    Affirmed. 

Argued  June  term,  1911,  before  GARRI- 
SON, TRENCHARD,  and  EALISCH,  JJ. 

George  P.  Rust  for  appellants.  Weinberger 
&  Vanecek,  for  appellee. 


GARRISON,  J.  The  appeUant  as  plainticr 
In  the  district  court  sought  to  recover  against 
the  appellee  upon  two  items  arising  out  of 
the  appellee's  refusal  to  accept  a  car  load 
of  oats,  viz.,  $30  for  loss  on  the  resale  of 
the  oats  and  $20  demurrage  charges  on  the 
detention  of  the  car  containing  the  oats. 

Under  the  view  of  the  testimony  taken  by 
the  district  court  (sitting  without  a  jury). 
Judgment  was  given  for  the  plaintiff  for  the 
item  of  $30,  but  not  for  the  $20  item. 

The  plaintiff,  as  appellant  now  seeks  to 
reverse  this  Judgment  and  specifies  as  the 
sole  ground  that  "the  Judgment  of  the  court 
as  rendered  is  against  the  weight  of  evi- 
dence; that  said  Judgment  should  have  been 
in  favor  of  the  plaintiff,  not  only  for  the 
damages  he  sustained  on  the  resale  of  the 
oats,  but  the  demurrage  which  he  paid  to  the 
railroad  company  for  the  detention  of  the 
car." 

These  grounds  go  solely  to  the  weight  or 
effect  to  be  given  to  testimony,  and,  in  the 
absence  of  any  motion,  request  or  ruling 
in  the  trial  court,  present  no  determination 
as  to  matter  of  law  only  that  this  court  may 
review  upon  appeal. 

Where  a  Judgment  cannot  be  reversed  upon 
the  grounds  specified,  it  is  affirmed. 

The  Judgment  of  the  district  court  of  fhe 
Third  Judicial  district  of  Bergen  county  is 
affirmed. 


HARRISON  V.  UNION  TRANSP.  00. 
(Suprenff  Court  of  New  Jersey.    Nov.  18, 1911.) 

(Syttabui  by  the  Court.) 

1.  JtJSnCKS     OF    THI     PBACB     (8     81*)— SM4.IX 

Cause  Coubt— Servicsi  of  Sdiuiors. 

A  summons  issued  out  of  the  small  caase 
court  can  be  legally  served  only  in  the  manner 
directed  by  the  act  creating  that  court 

[Ed.  Note. — For  other  cases,  see  Justice!)  of 
the  Peace,  Cent  Dig.  {f  258-261;   Dec.  Dig.  | 

2.  JusnoEB  or  the  Peace  (|  81*)— Service 

OF    SUMHOIfB— COBPOBATIONS. 

With  respect  to  the  service  of  summons  on 
a  domestic  corporation,  section  17  of  the  small 
cause  act  (P.  L.  1903,  p.  255),  as  amended  by 
the  act  of  1906  (P.  L>.  p.  47),  names  a  sncces- 
slon  of  officers  in  the  order  In  which,  if  possi- 
ble, they  shall  be  served,  to  wit:  First,  on  the 
president  or  head  officer  or  agent  in  charge  of 
Its  principal  office  in  this  state;  and,  secondly, 
in  case  the  president  or  other  head  officer  or 
agent  cannot  be  found  and  has  no  usual  place 
of  abode  in  the  county,  then  on  the  clenc  or 
secretary,  if  any  there  be  within  the  county: 
and,  thirdly,  if  no  derk  or  secretary,  then  on 
one  of  its  directors;  and,  fourthly,  if  no  di- 
rector, then  upon  tiie  agent  in  diarge  of  any 
office  maintained  in  the  county. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  1963-1990;  Dec.  Dig. 
J  81.*) 

3.  Justices  of  the  Peace  (f  81*)— Sbbvicb 
OF  Summons— CoKFOBATiOHS. 

Where  a  domestic  corporation  has  a  di- 
rector residing  within  the  county  upon  whom 
service  of  a  summons  issued  out  of  the  small 
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cause  court  may  be  made,  serrice  npon  an  agent 
in  charge  of  an  office  maintained  in  tlie  county 
is  not  a  legal  service. 

[Ed.  Note.— For  other  cases,  see  Jnatices  of 
the  Peace,  Cent  Dig.  K  1983-1900;  Dec.  Dig. 

Action  by  Isaac  E.  Harrison  -  against  the 
Union  Transportation  Company.  Judgment 
for  plaintiff,  and  defendant  brings  certiorari. 
Reversed. 

Argued  Jane  term,  1911,  before  GARRI- 
SON, TRENCHARD,  and  KALISCH,  JJ. 

B.  B.  Hntcblnson,  for  prosecutor.  V. 
Claude  Palmer,  for  defendant 

TRENCHARD,  J.  Tbls  certiorari  brings 
up  a  judgment  of  the  small  causa  court  of 
Burlington  county  in  favor  of  the  plaintltr 
Mow.  The  defendant  insists  that  the  Judg- 
ment must  be  set  aside  because  the  summons 
was  not  legally  served. 

[1]  A  summons  issued  out  of  the  small 
cause  court  can  be  legally  served  only  in 
the  manner  directed  by  the  act  creating  that 
court  The  defmdant  Is  a  domestic  corpora- 
tion. Section  17  of  the  small  cause  act 
(P.  li.  1903,  p.  255),  as  amended  by  the  act 
of  1906  (P.  L.  p.  4T),  provides  that:  "If  the 
defendant  Is  a  domestic  corporation,  the 
summons  may  be  served  on  the  president  or 
head  officer  or  agent  in  charge  of  its  princi- 
pal office  In  this  state,  either  personally  or 
by  leaving  a  copy  at  his  usual  place  of 
abode,  at  least  six  days  before  Its  return; 
and  in  case  the  president  or  other  head  offi- 
ce or  agent  cannot  be  found  to  be  secved 
with  process,  and  has  no  usual  place  of 
abode  In  the  county,  the  summons  may  be 
served  on  the  clerk  or  secretary  of  the  cor- 
poration. If  any  there  be  within  the  county, 
and  if  no  clerk  or  secretary,  then  on  one  of 
its  directors,  and  If  no  director,  then  upon 
the  agent  in  charge  of  any  office  maintained 
in  the  county,  either  personally  or  by  leav- 
ing a  copy  at  his  usual  place  of  abode  within 
the  county,  six  days  before  its  return."  The 
gunmons  In  this  case  was  served  "by  read- 
ing it  to  Joshua  M.  Lamb,  agent  of  the  de- 
fendant at  Cookstown,  and  giving  him  a 
copy  thereof."  The  proofs  presented  to  the 
court  below  on  the  motion  to  set  aside  the 
sununons  disclosed  the  following  matters  of 
fact:  That  the  person  upon  whom  service 
was  made  is  the  station  agent  of  the  defend- 
ant in  Cookstown  in  Burlington  county,  that 
three  directors  of  the  defendant  corporation 
reside  In  Burlington  county,  and  that  the 
principal  office  of  the  defendant  is  in  Ocean 
county. 

[2]  We  are  of  the  opinion  that  the  sum- 
mons was  not  legally  served.  The  statute 
hereinabove  recited  names  a  succession  of 
officers  In  the  order  in  which,  if  possible, 
they  shall  be  served,  to  wit:  First,  on  the 
president  or  head  officer  or  agent  in  charge 
of  its  principal   office  In  this  state;    and. 


secondly,  in  case  the  president  or  other  head 
officer  or  agent  cannot  l>e  found  and  has  no 
usual  place  of  abode  in  the  county,  then  on 
the  clerk  or  secretary,  if  any  there  be  within 
the  county;  and,  thirdly.  If  no  clerk  or  sec- 
retary, then  on  one  of  its  directors;  and, 
fourthly,  if  no  director,  then  upon  the  agent 
in  charge  of  any  office  maintained  In  the 
county. 

[S]  Since  there  were  three  directors  of  the 
defendant  corporation  residing  within  the 
county,  upon  any  one  of  whom  service  might 
have  been  made  as  required  by  section  17 
of  the  act,  -the  service  upon  an  agent  in 
charge  of  an  office  maintained  in  the  county 
is  not  a  legal  service.  That  being  so,  It  Is 
unnecessary  in  this  case  to  determine  wheth- 
er the  person  served  in  this  case  was  an 
agent  in  charge  of  an  office. 

The  Judgment  of  the  court  below  will  b« 
reversed. 


MANNS  V.  A.  E.  SANFORD  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  13, 1911.) 

(Byllabtu  by  th»  Court.) 

EiXBOITTOBS     AND     ADMINISTKATOBS      ({     87*)-' 
POWEB  OF  PEBSONAI.  REPBESENTATIVE — COM- 

FB0UI8E  OF  Snrr. 

By  the  death  act  (1  Gen.  St.  p.  1188),  the 
Legislature  has  constitnted  the  personal  repre- 
sentative magister  litis,  and  as  such  he  may  in 
his  judgment  on  good  faith  release  or  com- 
promise the  cause  of  action  before  suit  brought, 
and,  after  it  has  been  instituted,  he  will  control 
the  litigation  and  may,  acting  without  fraud, 
settle  and  discontinue  it.' 

[EM.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  87.*] 

Action  by  Adam  Manns,  administrator  of 
John  Helber,  deceased,  against  the  A.  B. 
Sanford  Company.  Demurrer  to  plea  over- 
ruled, and  Judgment  entered  for  defendant 

Argued  June  term,  1911,  before  GUM- 
MERE,  0.  J.,  and  PARKER  and  VOOR- 
HEES,  JJ. 

William  A.  Lord,  for  demurrant  Unda- 
bury,  Depue  &  Faulks,  for  defendant 

VOORHEES,  J.  The  plaintiff,  as  adminis- 
trator, sued  for  pecuniary  damages  for  the 
death  of  his  intestate  under  the  statute. 

The  defendant,  in  addition  to  the  plea  of 
general  Issue,  has  pleaded  in  substance  that 
on  the  25th  of  July,  1910,  at  the  special  in- 
stance and  request  of  the  next  of  kin  of 
the  decedent  the  plaintiff  obtained  letters 
of  administration  of  the  decedent's  estate 
from  the  surrogate  of  Essex  county,  and  that 
on  the  same  day,  by  bis  written  release  duly 
sealed,  the  plaintiff  individually  and  as  ad- 
ministrator released  the  defendant  from  all 
causes  of  action  which  accrued  against  the 
defendant  the  plaintiff  Individually  and  as 
administrator  of  the  estate  of  the  decedent 
ever  had,  etc.,  and  particularly  of  and  from 
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nil  claims  for  damage  that  might  accrue  to 
the  plaintiff  iiMUvidtiaUy  and  as  administra- 
tor, by  reason  of  the  death  of  the  said  de- 
cedent, as  a  resnlt  of  an  accident  while  em- 
ployed by  the  defendant. 

To  this  plea,  the  plaintiff  has  demarred, 
alleging,  as  grounds  of  demurrer:  First,  that 
the  release  In  its  form  does  not  bar  the  bring- 
ing of  the  action,  because  the  action  is  not 
brought  by  the  plaintiff  for  himself  Individ- 
ually, nor  as  the  representative  of  the  de- 
cedent's estate,  but  on  behalf  of  the  next  of 
kin;  secondly,  that  the  next  of  kin  did  not 
Join  In  the  release;  and,  thirdly,  generally 
that  the  matters  In  the  plea  are  insufficient 
to  bar  the  action. 

The  question  of  fraud  is  not  raised  by  the 
pleadings,  but  the  point  is  directly  made  that 
the  release  is  ineffectual,  unless  the  next  of 
kin,  entitled  to  the  proceeds  of  the  recovery. 
Join  in  It 

The  theory  of  the  demurrant  and  the  ar- 
gument which  he  advances,  is  that  the  action 
is  purely  statutory,  and  the  administrator's 
right  to  sue  rests  entirely  upon  it  Brett- 
hauer  v.  Jacobson,  79  N.  J.  Law,  223,  75 
Atl.  660.  It  is  solely  for  the  benefit  of  the 
next  of  kin,  and  a  right  vested  in  them  (Mc- 
Kerrlng  V.  P.  R.  R.,  65  N.  J.  Law,  67,  46  AU. 
716),  and  the  recovery  la  wholly  for  their 
benefit  and  not  divested  by  the  death  of  the 
beneficiary  (Cooper  v.  Shore  Electric  Co.,  63 
N.  J.  Law,  558,  44  Ati.  683),  and  that  the 
administrator  receiving  the  proceeds  of  a 
suit  becomes  a  mere  trnstee  for  Its  distribu- 
tion to  the  next  of  kin,  as  pointed  out  by_ 
the  statute  (Gottlieb  v.  North  Jersey  St 
RaUway,  72  N.  J.  Law,  480,  63  Atl.  323). 

That  an  executor  or  administrator  ordi- 
narily can  release  or  compromise  a  cause  of 
action  accruing  to  his  decedent,  or  to  the  es- 
tate after  his  principal's  death,  is  settled 
(Rogers  V.  Hand,  89  N.  J.  Eq.  270;  Meeker  v. 
Vanderveer,  16  N.  J.  Law,  392),  and  an  ad- 
ministrator suing  in  virtue  of  the  death  act 
has  been  recognized  as  an  ordinary  represent- 
ative to  the  extent  of  not  being  liable  for 
costs  (Kinney  v.  Central  R.  R.,  34  N.  J. 
Law,  273). 

This  action  the  statute  declares  shall  be 
brought  by  and  In  the  name  of  the  personal 
representative.  It  Is  his  action,  and  the 
fact  that  it  is  peculiar  and  created  by  stat- 
ute with  the  attributes  al>ove  enumerated 
does  not  differentiate  It  from  the  general 
rule  and  prevent  the  personal  representative 
from  bona  fide  settling  or  releasing  the 
action. 

The  case  of  Plsano  v.  Shanley  CJo.,  66  N. 
J.  Law,  1,  48  Atl.  618,  strongly  urged  by  the 
demurrant  as  quite  In  point,  is  not  a  direct 
authority,  for  there  was  involved  the  status 
of  a  grant  of  letters  In  a  foreign  state,  ob- 
tained by  false  representations,  and  It  was 
really  a  contest  between  a  foreign  and  a  do- 
mestic representative  of  the  same  decedent 

The  I/egislature  has  constituted  the  person- 


al representative  maglster  litis,  and  as  such 
he  may  in  his  Judgment  in  good  faith  release 
or  compromise  the  cause  of  action  before 
suit  brought,  and,  after  It  has  been  instituted, 
be  win  control  the  litigation  and  may,  acting 
without  fraud,  settle  and  discontinne  it  It 
must  be  conceded  that  it  is  his  duty  to  exer- 
cise bis  Judgment  as  to  the  validity  of  the 
claim  for  damages  and  the  advisability  of 
suing  upon  it,  and  that  be  may  accept  the 
verdict  of  a  Jury  or  dispute  It  by  proceedings 
in  review. 

These  duties  were  cast  upon  him  by  bis 
legislative  appointment,  and  It  would  be  in- 
congruous to  say  that  he  can  do  all  these 
things  and  yet  deny  him  the  right  to  settle 
with  the  wrongdoer,  upon  the  receipt  of  full 
pecuniary  compensation  for  the  damages  sus- 
tained by  the  class  of  persons  for  whose  bene- 
fit the  statute  was  passed. 

The  weight  of  authority  in  other  states 
upon  statutes  substantially  like  ours  Is  to 
this  effect.  Parker  v.  Providence  &  8.  Steam- 
boat Co.  R.  I.,  17  R.  I.  376,  23  AU.  102,  14  L. 
R.  A.  414,  33  Am.  St  Rep.  869,  la  an  Instmc- 
tlve  case,  and  quite  in  point  Hencbey  v. 
aty  of  Chicago,  41  111.  136:  Pittsburg,  C.,  C. 
Sc  StXj.  Ry.  Co.  V.  Oipe,  160  Ind.  360,  66  N. 
B.  1034;  Washington  v.  Louisville  ft  N.  R. 
Co.,  136  111.  49,  26  N.  B.  653— may  alao  be 
cited  upon  the  subject 

The  demurrer  will  be  overruled,  and  Judg- 
ment given  for  the  defendant 


OONLAN  et  al.  ▼.  LEONARD  et  aL 
(Supreme  Court  of  New  Jersey.    Nov.  18,  lOll.) 

(SylMut  hy  ike  Court.) 

1.  Mechanics'    Liens    (|    288*)— Evide:tob— 
NoNBorr. 

The  evidence  examined,  and  the  refusal  of 
the  court  to  nonsuit  or  to  direct  a  verdict  for 
the  defendants  held  proper. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  |  288.*] 

2.  MECUAmcs'    Liens    (i   263*)  —  Pabtiks -• 

MOBTGAOiaS. 

Id  a  suit  jupon  a  mecfaanic's  lien,  a  mort- 
gagee, whose  mortgage  being  in  existence  and 
of  record  before  the  contract  sued  upon  was 
filed  or  suit  commenced,  could  not  have  been 
cut  off  by  the  suit,  cannot  properly  be  made  a 
party   defendant. 

[EM.  Note.— For  other  cases,  see  Mechanics* 
Uens,  Dec.  Dig.  f  263.*] 

3.  Mechanics'  Liens  (|  263*)— JDitvoBCBBirr 
—Pasties— MoBTQAOEE. 

To  entitle  the  holder  of  a  mortgage  npon 
premises  covered  by  a  mechanic's  heb  to  be 
made  a  party  to  a  suit  to  enforce  such  lien,  it 
is  not  enough  that  the  plaintiS  have  notice 
of  the  existence  of  snch  mortgage  at  the  time 
of  the  commencement  of  such  suit.  The  mort- 
gage must  then  have  been  "of  record." 

[EH.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Dec.  Dig.  ^  263.*] 

Error  to  Circuit  Conrt,  Essex  County. 
Action  by  Patrick  H.  Conlan  and  others 
against  William  N.  Leonard  and  others,  re- 
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celvers  ot  the  Hudson  Connty  Water  Com- 
pauy.  Judgment  for  plaintlSa,  and  deCeud- 
ants  bring  error.    Affirmed. 

Argued  Jufie  term,  1911,  before  GUM- 
MEI(E,  a  ^.,  ana  PABK^  and  VOOB- 
HEES,  JJ. 

McCarter  &  English,  for  plaintiffs  in  tfrror. 
Pitney,  Hardin  ft  Skinner,  for  defendants 
in  error. 

VOORHEES,  X  This  is  a  suit  on  a  me- 
chanic's Hen  to  recover  against  the  receivers 
of  the  Hudson  County  Water  Company,  who 
upon  their  own  motion  were  substituted  as 
defendants.  The  litigation  grows  out  of  two 
contracts,  the  one  is  dated  August  6,  1809, 
and  the  other  September  28,  1909,  which  in- 
Tolre  the  connecting  up  of  certain  wells,  lay- 
ing pipe,  connecting  boilers  and  machinery 
at  the  pumping  station  of  the  water  company 
at  Belleville,  Essex  county,  in  which  count? 
the  lien  claim  was  filed.  The  payments  un- 
der tjiese  contracts  were  provided  to  be  made 
monthly,  less  16  per  cept  upon  estimates 
to  be  made  by  the  company's  engineer,  of 
the  amount  of  work  done  and  the  valne  of  the 
material  delivered-  Such  estimates  were 
ottered  amounting  to  $21,117.10,  less  an 
allowance  for  materials  to  be  taken  away  by 
the  plaintiffs,  amounting  to  ^,016.12,  leav- 
ing a  balance  of  $17,100.98,  which  was  t^^e 
amount  for  which  Judgment  was  rendered 
after  adding  interest,  viz.,  $18,186.18,  and  ad- 
mitted to  be  t|>e  correct  amount,  if  the  plaln- 
tiSs  were  entitled  to  recover  any  amount. 
Tlie  suit  wa9  commenced  on  March  23,  1910. 
The  declaration  consisted  merely  of  the  com- 
mon counts,  to  which  the  general  Issue  and 
the  statutory  plea  were  filed.  The  contrac- 
tors had  on  March  22,  1910,  assumed  to  re- 
scind .both  these  contracts  because  of  the  con- 
tinued failure  to  make  the  payments  provided 
for  in  the  contract  at  the  time  specified,  in- 
clndlng  failure  to  make  any  of  the  payments 
coming  due  since  November  1,  1909.  Motions 
to  nonsuit  and  to  direct  a  verdict  for  the  de- 
fendants were  refused,  and  error  has  been 
assigned  thereon. 

The  grounds  upon  which  the  motion  to  non- 
suit was  rested  were  thus  stated:  "That 
the  plaintiffs  have  not  brought  themselves 
within  the  requirements  of  the  lien  law  to 
entitle  them  to  recover.  The  point  in  issue 
by  the  plea  which  Is  filed  requires  the  plain- 
tiffs to  establish  those  facts  which  nnder  the 
mechanic's  Hen  law  entitle  them  to  recover. 
Therefore  they  have  a  heavier  burden  than 
the  ordinary  plaintiff  has  to  carry.  The 
question  is  whether  they  have  successfully 
rescinded  their  contract"  And  the  ground 
for  a  direction  in  the  following  language: 
"That  there  has  been  no  case  made  out  which 
would  entitle  the  Jury  to  conclude  that  the 
plaintiffs  should  have  a  verdict."  The  court 
directed  a  verdict  for  the  plaintiffs,  but  er- 
ror has  not  been  assigned  upon  this  action; 
hence  the  inquiry  relates  solely  to  the  prop- 


erty of  refusing  to  nonsuit  and  to  direct  a 
verdict  for  the  defendant 

Passing  by  the  fa? t  that  the  reasons  above 
glFen  for  the  motions  lio  not  seem  to  have 
aoq«aint«d  the  <!ourt  with  the  precise  point 
involved  (Wallace  UuUer  &  Co.  v.  lieber,  65  N. 
J.  Law,  198,  47  Atl.  430;  Jones  v.  WhltUer,  77 
N.  J.  I4W,  719,  73  Atl.  497),  we  may  examine 
the  argqmevits  presented  In  the  defendant's 
brief.  The  defendants  assert  that  the  plaintiffs 
by  their  suit  seek  to  recover  for  materials  fur- 
nished and  work  actually  performed,  that  it 
is  not  a  case  where  the  entire  contract  price 
is  due,  nor  is  it  a  suit  to  recover  one  or  more 
installments  as  such  under  the  contract,  be- 
cause the  plaintiffs  bad  assumed  to  rescind, 
and  In  consequence  had  refused  further  to 
perform ;  that,  the  contracts  conoededly  being 
yet  unfulfllled,  unless  the  rescission  was  Jus- 
tified, the  plaintiffs,  in  order  to  recover,  must 
prove  an  acceptance  of  the  work  performed, 
the  question  of  substantial  performance  not 
being  involved.  Bozarth  v.  Dudley,  44  N.  J. 
Law,  304,  43  Am.  Rep.  378 ;  Feeney  v.  Bards- 
ley,  66  N.  J.  Law,  238,  49  Aa  443;  Mackin- 
son  V.  Conlon,  66  N.  J.  Law,  564,  27  Atl.  930. 

[1]  In  reply  to  this  argument  we  hold  that 
the  frame  of  the  pleadings  would  permit  a  re- 
covery of  an  installment  due  under  the  con- 
tract, or  upon  a  quantum  meruit,  for  the 
value  of  the  work  and  materials  as  evi- 
denced by  the  certificate  of  the  defendants' 
engineer,  which  certificate  hy  the  specifi- 
cations created  a  liability  to  pay  86  per  cent 
of  the  amount  certified.  Besides,  there  was 
also  testimony  from  which  a  Jury  might  say 
that  the  work  done  and  the  materials  deliv- 
ered had  been  accepted  by  tlie  defendants. 
The  certificates  tended  to  prove  this.  They 
had  beoi  given  from  time  to  time,  and  some 
of  the  installments  called  for  under  them  had 
been  paid,  and  there  was  proof  of  an  ar- 
rangement made  by  the  defendants'  en- 
gineer, with  the  plaintiffs,  permitting  some 
of  the  materials  furnished  and  delivered  to 
be  taken  back,  and  credit  to  be  given  to  the 
defendants  upon  the  estimates,  at  prices  fixed 
by  the  engineer.  With  these  facts  present 
the  court  could  not  as  matter  of  law  con- 
clude that  there  was  no  proof  tending  to 
show  an  acceptance.  But  the  further  ar- 
gument Is  put  forth  that  the  plaintiffs  failed 
to  produce  sulwtantial  proof  of  a  rescission, 
urging  that  the  rule  pertinent  to  a  contract 
of  the  sort  here 'involved  was  set  out  in 
Empire  Manuf.  Oo.  v.  Morris,  77  N.  J.  I^w, 
486,  72  Atl.  1008,  and  the  cases  there  cited, 
and  tliat  this  case  had  not  been  brought 
within  that  rule.  There  was,  however,  evi- 
dence of  abandonment  of  the  contract  by  the 
defendants,  in  addition  to  their  default  in 
making  payments,  exhibited  by  the  agreement 
to  allow  the  plalntUfs  to  remove  materials 
above  alluded  to,  and  further  from  the  fact 
of  the  Insolvency  of  the  company.  But  we 
deem  it  unnecessary  to  decide  whether  the 
principles  laid  down  In  the  case  last  cited 
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must  be  applied  to  tbe  contract  under  con- 
sideration or  not 

Und»  all  the  evidence  in  the  case,  whether 
tbe  contract  had  been  abandoned  t^  the  de- 
fendants became  a  jury  question.  We  there- 
fore have  this  situation :  If  the  recovery  was 
for  inatallments  (Jones  v.  Whlttler,  supra; 
Stone  Post  Go.  v.  Corcoran,  77  Atl.  1031), 
upon  the  theory  that  no  successful  rescission 
had  been  made,  then  there  was  ample  evi- 
dence that  the  amounts  of  those  installments 
were  due.  The  point  was  not  made  that 
more  than  85  per  cent  was  covered  by  the 
certificates,  if,  indeed,  that  was  the  case. 
This  would  prevent  a  nonsuit  or  a  direction 
for  the  defendant  on  the  installment  theory. 
If,  on  the  other  hand,  the  case  was  to  be 
decided  upon  the  theory  that  tbe  contracts 
might  be  considered  as  rescinded  vnder  the 
facts  adduced,  as  before  stated,  there  was 
still  presented  a  jnry  question,  and  the  cer- 
tificate of  the  engineer  became  proof  of  the 
amount  reasonably  due  at  the  time  of  rescis- 
sion. This  also  would  prevent  a  nonsuit  or 
direction.  There  was  therefore  no  error  In 
refusing  to  nonsuit  or  to  direct  a  verdict  for 
the  defendants. 

The  remaining  assignment  of  error  relates 
to  the  overruling  of  two  offers  of  evidence 
by  the  defendants.  They  oCTered  to  prove  the 
existence  of  two  mortgages  upon  the  prem- 
ises, the  first  hdd  by  one  Kamlah,  not  a 
party  to  the  suit,  dated  December  15,  1904, 
recorded  March  1,  1905,  In  the  register's 
office  of  Hudson  county,  referred  to  in  the 
deed  by  which  the  defendant  company  ac- 
quired title  to  the  premises,  and  also  of  a 
mortgage  to  the  Mechanics'  Trust  Company 
to  secure  an  issue  of  bonds,  recorded  on 
November  30,  1910,  being  the  day  before  the 
trial  commenced,  and  of  course,  after  the 
commencement  of  the  suit,  but  likewise  re- 
ferred to  tn  said  deed.  Both  these  offers 
were  overruled. 

[2]  The  first  mortgage  could  not  have  been 
cut  off  because  it  existed  and  had  been  re- 
corded in  Hudson  cotmty  before  the  con- 
tracts wore  filed  or  suit  commenced,  and 
therefore  the  mortgagee  could  not  properly 
have  been  made  a  party  defendant.  Central 
Trust  Co.  V.  BarUett,  67  N.  J.  Law,  206, 30  Atl. 
583.  It  Is  not  to  be  understood,  however,  that 
any  Intimation  is  Intended  that  a  mortgage 
which  has  been  recorded  In  a  county  other 
than  that  in  which  the  Hen  claim  has  been 
filed  is  a  "mortgage  of  record"  In  the  sense 
in  which  those  words  are  used  in  the  me- 
chanic's Hen  act  As  to  the  second  mortgage, 
it  Is  claimed  that  the  contractors  must  be 
deemed  to  have  had  notice  of  it,  as  well  a^ 
of  the  former  mortgage,  not  only  because  the 
deed  to  the  water  company  recites  It,  but 
also  because  referred  to  In  tbe  declaration, 
and  therefore  the  mortgagee  ought  to  have 
been  made  a  party. 

[3]  Assuming   this  to  be  true,   it  Is  not 


available,  for  the  mortgage  was  not  of  rec- 
ord at  the  time  of  the  commenconent  of  the 
suit  The  statute  declares  that  "every  per- 
son holding  a  mortgage  of  record  which 
would  be  cut  off,  shall  be  made  a  party." 
This  mortgage  was  not  of  record,  and  what- 
ever might  be  said  by  the  holder  of  the  mort- 
gage in  protection  of  his  equitable  claim  in 
that  regard  could  not  be  urged  by  the  owner, 
for  the  omission  Is  not  detrimental  to  him. 
There  was  no  error  in  the  rejection  of  these 
ofTers. 
The  Judgment  will  be  affirmed. 


BARCOLINI  V.  ATLANTIC  CITT  &  8. 

R.  CO. 

(Supreme  Court  of  New  Jersey.     Nov.  13, 

1911.) 

(Byttahut  hy  th»  Court.) 

Railboaos  (g  359*)— iNjuBiBs  lo  Pbbsoic  on 

Tback— Right  to  Recoveb. 

Section  65  of  the  general  railroad  law  (P. 
L.  1903,  p.  673)  in  terms  precludes  any  recov- 
ery for  damages  doe  to  injuries  received  under 
the  conditions  therein  mentioned,  and  applies 
to  all  persons  alike,  without  distinction  as  to 
their  age  or  physical  or  mental  condition. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  859.*] 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Frank  Barcolini,  by  bis  next 
friend,  against  the  Atlantic  City  ft  Shore 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Argued  June  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  YOOR- 
HEES,  JJ. 

Thompson  &  Smathers,  for  plaintiff  In  er- 
ror. Garrison  ft  Voorhees  and  Weecott  ft 
Wescott,  for  defendant  in  error. 

VOORHEES,  J.  The  plaintiff,  a  chUd 
21  months  old,  strayed  upon  the  private 
right  of  way  of  the  defendant  company,  In- 
corporated under  the  general  railroad  act 
of  1003  (P.  L.  1903,  p.  645),  at  a  place  not 
a  public  crossing,  and  was  struck  by  de- 
fendant's car,  resulting  in  the  loss  of  one 
of  his  legs.  Judgment  was  recovered  by  the 
plaintiff  for  $2,500  in  the  Atlantic  circuit 
court,  to  review  which  this  writ  of  error 
has  been  sued  out.  A  motion  to  direct  a 
verdict  for  the  defendant  was  refused,  and 
error  has  been  assigned  thereon. 

Neither  in  the  declaration  was  there  a 
charge  that  the  Injury  was  willfully  caused, 
nor  was  there  evidence  offered  to  that  effect 
Throughout  the  plaintiff  argued  that  the 
defendant's  servant  in  charge  of  the  car 
failed  to  use  due  care  after  be  had  seen 
the  child.  Tbe  motorman's  testimony  was 
uncontradicted,  and  showed  that  as  soon 
as  the  child  came  in  sight  he  used  every 
effort  to  stop  the  car,  but  without  success. 

The  defense  was  rested  upon  section  55 
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of  tbe  general  railroad  law  (P.  L.  1903,  p. 
673,  i  55),  which  reads  as  follows:  "It  shall 
not  be  lawful  for  any  i)er8on  other  than 
tbose  connected  with  or  employed  ui>on  the 
railroad  to  walk  ,aIong  the  tracks  of  any 
railroad,  except  when  the  same  shall  be  laid 
upon  a  public  highway,  if  any  person  shall 
be  Injured  by  an  engine  or  car  while  walk- 
ing, standing  or  playing  on  any  railroad, 
or  by  Jumping  on  or  off  a  car  while  in  mo- 
tion, such  person  shall  be  deemed  to  have 
contributed  to  the  injury  sustained,  and 
(hall  not  recover  therefor  any  damages  from 
tbe  company  owning  or  operating  said  rail- 
road: Provided,  tliat  this  section  shall  not 
apply  to  the  crossing  of  a  railroad  by  any 
person  at  any  lawful  public  or  private  cross- 
ing." 

This  statute  is  a  bar  to  recovery  by  any 
person  who  walks,  stands,  or  plays  upon 
a  railroad.  It  in  terms  precludes  any  re- 
covery for  damages  due  to  injuries  received 
nnder  the  conditions  therein  mentioned,  and 
applies  to  all  persons  alike,  without  dis- 
tinction as  to  their  age  or  physical  or  men- 
tal condition. 

The  motion  to  direct  a  Teidlct  for  the 
defendant  should  have  prevailed,  and  in 
consequence  of  this  error,  the  Judgment  of 
the  circuit  court  will  be  reversed,  to  the  end 
that  a  venire  de  novo  be  awarded. 


TABLUCKI  V.  WEST  JERSEY  &  8.  R.  CO. 

(Snpreme  Court  of  New  Jersey.     Nov.  13, 
1911.) 

(B^Uabut  by  the  Court.) 

L  Sailboadb  (f  844*)— Injttbt  to  Pedestbi- 

AK— UnOCABDID   Tbibd   RaII/— "Btwat"— 

"Btboad." 
On  demurrer  to  a  declaration  alleging  that 
»n  "ancient  byway"  wbere  it  crossed  a  railway 
operated  by  a  third  rail  charged  with  an  elec- 
tric current  was  "unguarded  and  unprotected," 
in  a  Boit  against  the  railway  by  a  pedestrian 
upon  the  ancient  byway,  for  injuries  received 
from  coming  in  contact  with  the  current,  held, 
that  "byway"  most  be  taken  to  be  the  equiva- 
lent of  "byroad." 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  344.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  939.] 

2.  Railsoadb  (I  303*>— IsjuKT  to  Pedestbi- 

AH— UWOUABDED  THIBD   RaII/— "BYWAT." 

A  byway  thas  defined,  being  a  public  way 
of  which  the  public  ate  entitled  to  make  use 
u  of  right,  a  railroad  company  where  its 
tracks  cross  it  is  under  a  duty  not  to  subject 
tbe  traveling  public  to  latent  dangers  at  such 
ciogsing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  303.«] 

Action  by  Edmund  Tarluckl  against  the 
West  Jersey  k  Seashore  Railroad  Company. 
Demurrer  to  declaration  overruled. 

Argued  June  term,  1911,  before  GUM- 
MERE,  a  J.,  and  PARKER  and  yOORp 
HEE8,  JJ. 


Bourgeois  &  Coulomb,  for  demurrant. 
Wescott  &'  Wescott,  for  plaintiff. 

VOORHEBS,  J.  The  declaration  alleges 
that  the  defendant  maintained  its  railroad  ' 
operated  by  a  third  rail,  charged  with  an 
electric  current,  tod  that  an  "ancient  by- 
way" crossed  the  right  of  way  which  was 
fenced,  And  the  rail  guarded,  except  at  the 
"byway  crossing."  Here  the  fences  were 
open,  and  the  third  rail  was  "unguarded  and 
unprotected." 

[1]  There  is  an  all^ation  that  the  plaintiff 
walked  along  the  ancient  byway  upon  and 
over  said  roadbed,  and,  coming  in  contact 
with  this  rail,  he  was  injured  by  the  cur- 
rent A  byroad  is  recognized  by  the  road 
act  Section  113,  8  Gen.  Stat  p.  2827,  and 
also  by  section  164,  8  Gen.  Stat  p.  2836.  If 
obstructed,  it  may  be  opened  by  the  free- 
holders, and  its  course  and  location  altered 
and  changed.  It  lias  no  statutory  origin.  It 
is  an  obscure  road,  but  is  so  far  a  public 
road  that  tbe  public  have  of  right  free  ac- 
cess to  it  at  all  times.  Wood  v.  Hurd,  34  N. 
J.  I^w,  87.  See,  also,  Perrine  v.  Farr,  22 
N.  J.  Law,  866;  Stevens  v.  Allen.  29  N.  J. 
Law,  68;  Allen  v.  Stevens,  29  N.  J.  Law, 
509;  Xeomans  v.  Rldgewood,  46  N.  J.  Law, 
506. 

The  demurrer  admits  that  the  road  was 
an  "ancient  byway."  The  term  "byway" 
must  be  taken  to  be  the  equivalent  of  "by- 
road," which  is  a  public  way  that  the  plain- 
tiff bad  a  right  to  use.  This  seems  infer- 
entially  to  have  been  the  view  of  this  court 
when  the  case  was  here  on  a  former  occa- 
sion. Tarluckl  v.  West  Jersey  ft  S.  R.  R.  Co., 
78  Atl.  149.  for  the  learned  Justice  who  wrote 
the  opinion  says:  "If  the  accident  happened 
while  the  plaintiff  was  in  the  act  of  cross- 
ing the  tracks  from  one  side  of  tbe  trans- 
verse byroad  or  public  way  to  the  other, 
*  *  *  an  element  of  legal  duty  might 
thereby  be  presented."  There  Is  added  force 
to  be  given  to  the  expression  by  the  qualify- 
ing adjective  ancient  for  from  It  in  connec- 
tion with  the  admission  arising  from  the  de- 
murrer, there  is  a  presumption  that  the  way 
originated  in  a  dedication,  and  so  has  exist- 
ed for  more  than  20  years,  sufficient  to  es- 
tablish the  public  right  Wood  v.  Hurd, 
supra. 

[2]  Being,  therefore,  a  public  way,  no  In- 
vitation by  the  railroad  company  to  use  it 
was  necessary  to  be  proved,  for  the  public 
were  entitled  to  make  use  of  it  as  of  right 
and  the  raUroad  company  was  under  a  duty 
not  to  subject  the  traveling  public  so  using 
the  public  way  to  latent  dangers.  Van  Win- 
kle V.  American  Steamboat  Co.,  62  N.  J.  Law, 
240,  19  AU.  472;  Weller  v.  McCormlck,  62 
N.  J.  Law,  470,  19  AU.  1101,  8  L.  R.  A.  788; 
Scfantte  v.. United  Electric  Co.,  68  N.  J.  Law, 
438,  68  Atl.  204;  Guinn  v.  D.  ft  A.  Telephone 
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Co.,  72  N.  J.  Law,  277,  62  Atl.  412,  3  L.  B.  A. 
(N.  8.)  988,  111  Am.  St  Hep.  668;  Meyer  v. 
Benton,  74  N.  J.  Law,  533,  65  AU.  1023. 
The  demnrrer  will  be  overruled. 


NEW  JBRSB7  SOOIETI  FOB  PREVEN- 
TION OF  OBUBMCY  TO  ANI- 
MALS T.  BOSBN. 

(Snpreme  Court  of  New  Jeney.    Oct  81, 
1911.) 

(Syllatu*  iy  Me  Court.) 
Animals   (|   42*)  —  Cbtjkltt  .to   Anikaia  — 
Cbiminax  Prosecution. 

A  coovictioii  under  section  11  of  "An  act 
lor  the  preTention  of  omeltj  to  anuials"  ap- 

S roved  Mardi  11.  1880  (1  Qen.  St.  1895,  p. 
5,  f  27),  can  be  had  for  general  violations  of 
said  act  only  when  such  violations  occur  in 
the  presence  of  the  persona  or  officers  named 
in  the  amendment  to  said  act  approved  March 
16,  1893  (P.  L.  1883,  p.  361;  1  (Sen.  St.  1895, 
p.  41,  I  46),  and  the  arrest  shall  have  been 
made  without  warrant  by  one  of  such  person* 
or  officers. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  {  42.*] 

Jacob  Rosen  was  convicted  before  a  Justice 
on  the  prosecution  of  the  New  Jersey  Society 
for  the  Prevention  of  Cruelty  to  Animals 
for  cruelty  to  a  horse,  and  brings  certiorarL 
Reversed. 

Argued  June  term,  1911,  before  YOOR- 
HEES,  J.,  under  the  statute. 

T.  V.  Arrowsmith,  for  prosecutor.  Halsted 
H.  Walnright  for  defendant  in  certiorari. 

VOORHEES,  J.  This  certiorari  has  been 
brought  on  for  hearing  under  the  statute  be- 
fore a  single  Justice. 

It  removes  proceedings  had  before  a  justice 
of  the  peace  to  whom  an  agent  for  the  Soci- 
ety for  the  Prevention  of  Cruelty  to  Animals 
made  complaint  upon  oath  that  the  defend- 
ant Jacob  Bosen,  "did  cruelly  torture  and 
torment  a  horse,  and  *  *  *  did  inflict 
unnecessary  cruelty  upon  said  horse  by  driv- 
ing said  horse  hitched  to  a  delivery  wagon 
while  said  horse  was  suffering  from  a  large 
gall  sore  upon  the  back,  raw  and  bleeding, 
upon  which  the  harness  pressed,  causing  the 
horse  pain  and  suffering,"  and  "thereby  did 
violate  'An  act  for  the  prevention  of  cruelty 
to  animals'  and  the  supplemonta  and  amend- 
ments thereto,  approved  March  11,  1880." 
The  Justice  thereupon  indorsed  upon  said 
complaint  an  order  for  a  warrant,  in  the 
words  set  out  in  the  fourteenth  section  of  the 
above-mentioned  act  (P.  L.  1880,  p.  217;  1 
Oen.  St  p.  37)  and  a  warrant  was  according- 
ly Issued.  The  return  to  the  writ  of  certio- 
rari shows  that  the  defendant  was  arrested, 
and,  beins  In  custody,  his  attorney  demanded 
"a  trial  by  jnry  and  offered  to  pay  the  costs 
of  the  same,  claiming  that  there  had  been  no 
summary  arrest"  This  motion  waa  denied, 
and  the  Justice  proceeded  to  swear  and  hear 


the  witnesses.  The  defendant  refused  to 
take  any  part  In  the  hearing,  asaertiqK  that  he 
bad  been  denied  the  right  of  trial  by  Jury. 
The  Justice  thereupon  found  the  d^endant 
guilty,  and  adjudged  tbat  he  pay  a  fine  of 
915  and  costs. 

One  of  the  reason  filed  by  the  prosecutor 
for  reversal, is  tbat  the  Justice  of  the  peace 
lost  Jurisdiction  because  he  refused  to  allow 
the  defendant  a  trial  by  Jnry.  There  can  be 
BO  doubt  that  a  proceeding  under  the  thir- 
taenth  section  of  the  act  of  1880  (Gen.  Stat 
36)  is  a  prosecution  to  recover  a  penalty 
whertin  the  defendant  is  entitled  to  a  Jury 
trial.  N.  J.  Society  v.  WUbur,  76  N.  J.  Iaw, 
266,  69  Ati.  1010;  N.  J.  Society  v.  Atkinson, 
76  N.  J.  Law,  286,  69  AQ.  976.  The  prosecu- 
tor, however,  insists  that  the  prosecution  was 
really  under  the  eleventh  sectipn  of  the  act 
(1  Gen.  St  p.  35)  and  therefore  is  a  summary 
proceeding  in  which  the  defendant  is  not  en- 
titled to  a  Jury.  This  section  originally  save 
power  to  certain  officers  to  enter  an|r  place 
or  buUdinx  where  there  is  an  exhlbitiOB  of 
fighting  or  baiting  of  certain  animals,  or 
where  preparations  are  being  made  for  such 
exhibition,  and  without  warrant  to  arrest 
all  persons  present,  and  take  possession  of 
all  animals  engaged  in  fighting  or  there 
found,  and  all  Implements  and  appliances, 
and  thereupon  take  such  persons  before  the 
nearest  magistrate,  who  may  adjudge  the 
persons  to  forfeit  and  pay  a  sum  not  exceed- 
ing $100.  By  amendment  (P.  L.  1893,  p.  361; 
1  Gen.  St.  p.  41)  any  member,  officer,  or  agent 
of  the  New  Jersey  Society  for  the  Preven- 
tion of  Cruelty  to  Animals  and  certhln  oth- 
er officers  are  given  power  to  arrest  with- 
out warrant  any  person  found  violating 
that  act  in  the  presence  of  such  officer,  and 
take  him  before  the  nearest  magistrate,  to 
be  proceeded  against  as  provided  for  in  sec- 
tion 11  of  the  act 

Without  deciding  wh^Jier  there  is  a  dis- 
tinction to  be  made  betwerai  section  13,  which 
contemplates  an  action  for  a  penalty  to  be 
recovered  in  an  action  of  debt  in  the  name 
of  the  society,  and  section  11,  which  provides 
that  when  the  amount  has  been  adjudged  as 
a  forfeiture,  the  person  or  persons  arrested 
shall  be  imprisoned  and  kept  in  custody  until 
the  amount  and  costs  are  paid,  whereby  pro- 
ceedings under  the  latter  might  be  deemed  to 
be  summary  (Marter  v.  R^p,  77  Atl.  1030). 
it  Is  manifest  that  in  this  case  the  member  of 
the  society  who  made  the  complaint  did  not 
arrest  without  warrant;  that  the  arrest  was 
in  fact  by  a  constable  by  virtue  of  a  warrant 
issued  after  complaint  had  been  made;  and 
that  such  violation  did  not  occur  in  the  pres- 
ence of  the  officer.  A  conviction  under  sec- 
tion 11  can  be  had  for  general  vlolatlonB  of 
said  act  only  when  such  violations  occur  In 
the  psesaace  of  tba  persons  or  officers  named 
in  the  amendment  of  189S  above  referred  to, 
and  the  arrest  shall  have  been  made  without 
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warrant  by  one  of  such  persona  or  officers. 
The  supplement  approved  Marcb  31.  1902  (P. 
L.  1902,  p.  224),  does  not  conflict  with  tbls 
view.  It  empowers  certain  persons  to  ar- 
rest "otienders  found  violating"  tbe  act,  and, 
althongh  this  may  mean  that  sncb  violations 
most  occur  in  tbe  presence  of  the  persons 
thus  authorized  to  make  arrests,  yet  It  does 
not  limit  by  its  terms  tbe  proceedings  to  tbe 
eleventh  section  of  the  act.  Tbe  inference 
from  tbe  proviso  in  tbe  supplement  on  tbe 
contrary  is  that  tbe  prosecution  shall  be  by 
the  society  in  localities  where  the  state  so- 
ciety or  a  district  society  exists,  and  hence 
that  a  suit  to  recover  a  penalty  is  meant. 
It  is  clear  that  the  proceedings  in  this  case 
were  Intended  to  be  prosecuted,  and  were  in 
fact  taken,  under  section  13  of  tbe  act,  and 
therefore  tliat  tbe  denial  of  a  Jury  trial  by 
tbe  magistrate  terminated  his  Jurisdiction 
over  the  subject-matter. 

The  conviction  must  therefore  be  set  aside, 
with  costs. 


BACKES  V.  MOVSOVICH. 

(Supreme  Court  of  New  Jersey.     Nov.  13, 
1911.) 

(BvWHnu  hv  (A«  Court.) 
L  Appeal    amd    Ebrob   (%   987*)— Bxmw— 

QlTESTIONB  OF  FAOI. 

The  Supreme  Court  will  not  review  a  deci- 
sion of  the  district  court  upon  questions  of 
fact  It  can  only  look  to  see  if  there  was  any 
It-Ksl  evidence  upon  which  judgment  might  be 
based. 

\FA.  Note.— For  other  cases,  see  Appeal  and 
KrroT,  Cent  Dig.  iS  3893-3896;  Dec  Dig.  i 
9S7.»] 

2.  EVIDKRCB  (I  818*)— Hkabsat. 

In  a  suit  to  recover  for  services  rendered, 
a  letter  written  by  plaintiff's  witness  and  of- 
fered in  evidence  bv  the  defendant,  not  for  the 
purpose  of  impeaching  the  credit  of  the  wit- 
Dcas,  bat  for  the  avowed  purpose  only  of  show- 
iDK  the  opinion  of  the  writer  thereof  that  the 
plaintiff  was  not  entitled  to  recover,  was  prop- 
erly excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1193-1200;  Dec.  Dig.  i  318.*] 

3.  WmrnsEs  ((  286*)— Exauination— Qtjks- 
noK»— Objections. 

Where  a  compound  question  is  propounded 
to  a  witness,  pert  of  which  is  admissible  and 
l>art  inadmissible,  it  is  rightfully  excluded  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  28&*] 

Appeal  from  District  Court  of  Trenton. 

Action  by  William  X  Backes  against  Hy- 
man  Movsovich.  Judgment  for  plaintifC,  and 
defendant  appeals.    Affirmed. 

Argued  Jtme  term,  1911,  before  OARRI- 
SON,  TRENCH  ARD,  and  KALISCH,  J  J. 

William  M.  Jamieeon,  for  appellant  John 
B.  Backes,  for  appellee 

TBENCHARD,  J.  This  la  the  defendant's 
•ppeal  from  a   Judgment  rendered  by  the 


Judge  of  the  district  court  of  the  city  of 
Trenton,  sitting  without  a  Jury,  in  favor  of 
the  plaintiff  in  an  action  for  services  ren- 
dered. 

[1]  First  It  Is  said  that  the  plaintiff 
"failed  to  establish  bis  case  by  a  preponder- 
ance of  tbe  evidence,"  and  it  is  contended 
that  this  .requires  a  reversal  of  the  Judgment 
Not  BO.  This  court  will  not  review  a  decision 
of  the  district  court  upon  questions  of  fact 
It  can  look  to  see  if  there  was  any  legal  evi- 
dence upon  which  the  Judgment  might  be 
based.  Aschenberg  v.  Hundy,  76  N.  J.  Law, 
352,  69  Atl.  954.    There  was  such  evidence. 

[2]  Secondly.  It  is  contended  that  tbe  trial 
Judge  erroneously  excluded  a  letter  written  by 
tbe  plaintlfTs  witness  Warady,  and  offered  by 
the  defendant  We  are  of  the  opinion  that 
it  was  properly  excluded.  It  was  offered, 
not  for  tbe  purpose  of  impeaching  tbe  credit 
of  the  witness,  but  for  the  avowed  purpose 
only  of  showing  the  opinion  of  the  writer 
thereof  that  the  plaintiff  was  not  entitled  to 
recover  for  tbe  services  rendered. 

[3]  Thirdly.  It  is  contended  that  the  trial 
Judge  erred  in  sustaining  an  objection  to  the 
following  question  propounded  by  tbe  defend- 
ant's counsel  on  cross-examination  of  the 
plaintiff's  witness  Warady:  "Did  you  not 
tell  me  that  any  work  done  was  done  for  you, 
and  that  you  paid  him  well — that  whatever 
be  did,  be  did  for  yon  and  that  he  was  well 
paid  by  you  for  these  services?  What  did 
you  tell  me?"  The  avowed  purpose  of  the 
question  was  to  lay  a  foundation  for  im- 
peaching tbe  credit  of  tbe  witness.  Now,  it 
will  be  observed  that  the  question  is  a  com- 
pound on^.  Where  a  compound  question  is 
propounded  to  a  witness,  part  of  which  is 
admissible  and  part  inadmissible,  it  Is  right- 
fully excluded  as  a  whole.  Thompson  on 
Trials,  p.  349.  The  latter  part  of  tbe  ques- 
tion was  clearly  objectionable  for  tbe  pur- 
pose of  laying  a  foundation  for  impeaching 
tbe  credit  of  the  witness.  The  question  hav- 
ing been  properly  excluded  for  the  reason 
stated,  It  is  unnecessary  to  consider  other  ob- 
jections urged  against  it  . 

The  Judgment  of  the  court  below  will  be 
affirmed. 


SHAW  V.  THIEIiBlHR. 

(Supreme  Court  of  New  Jersey.     Nov.  13, 
1911.) 

f8vtUi}>ua  by  th«  Court.) 

MuinCIPAI.    COBFOBATIONS    (I    708*)— TotLi- 
BION— iNJtTBIBS  TO   AXTTOlfOBILlfr— EVIDENCK. 

In  an  action  for  damages,  the  failure  of 
the  plnlntifF,  whose  automobile  was  struck  by 
tbe  defendant's  wagon,  to  prove  the  possession 
of  a  lirense  at  the  time  of  tbe  collision,  is  not 
a  ground  for  a  nonsnit 

[Ed.    Note. — For   other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  {  706.*] 
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Appeal  from  District  Court  of  Bergen. 

Action  by  Edward  E.  Shaw  against  Henry 
Xhlelbabr.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Argued  June  term,  1911,  before  GARRI- 
SON, TRENCHARD,  and  KALISCH,  J  J. 

R.  M.  Hart,  for  appellant  Mable  &  Mald- 
ment,  for  appellee. 

GARRISON,  J.  The  appellee  recovered 
a  Judgment  In  the  district  court  for  damages 
nesulting  from  his  automobile  being  struck 
by  the  defendant's  delivery  wagon.  The 
case  was  tried  before  the  court,  who,  as 
shown  by  the  judgment  rendered,  found  that 
the  driver  of  the  defendant's  wagon  was  guil- 
ty of  negligence  that  caused  the  accident,  and 
that  the  plaintiff  was  free  from  contributory 
negligence.  7he  state  of  the  case  shows  that 
there  was  testimony  that  supports  each  of 
these  findings,  and  beyond  this  we  do  not  look 
upon  an  appeal  based  upon  matter  of  law 
only.  The  point  is  made  by  the  appellant 
that  the  plaintiff  produced  a  state  license  for 
1911,  whereas  the  accident  happened  in  1910. 
The  uncontradicted  proof,  however,  was  that 
plaintiff  had  a  license  for  1910,  which  he  had 
turned  into  the  department  at  the  tUne  of 
trial.  Moreover,  the  fact  that  the  plaintiff 
was  licensed  at  the  time  of  the  accident  was 
not  an  essential  part  of  hlB  case,  or  even  rel- 
evant to  the  issue  as  framed,  since  the  pos- 
session of  such  a  license  has  no  tendency  to 
avert  collisions  as  do  brakes,  signal  trumpets, 
and  lighted  lamps  at  night  The  duty  creat- 
ed by  the  police  regulation  to  have  a  license 
and  to  display  its  number  was  not  owing  to 
the  defendant  or  created  for  his  benefit,  at 
least  as  far  as  the  avoidance  of  accidents  Is 
concerned.  Hence  the  effect  of  the  nonobser- 
vance  of  such  duty  comes  within  the  reason- 
ing of  the  well-considered  case  of  Fldders  v. 
North  Jersey  Street  Railway  Co.,  68  N.  J. 
law,  843,  53  Atl.  404,  54  Atl.  822, 59  L.  B.  A. 
455,  96  Am.  St  Rep.  552.  What  is  gained  by 
the  display  of  a  license  number  is,  not  the 
avoidance  of  collisions,  but  the  more  ready 
'identification  of  the  ma<Alne,  and  its  respon- 
sible owner.  To  the  argument  that  the  ab- 
sence of  this  means  of  identification  had  a 
tendency  to  make  the  plaintiff  less  careful, 
the  answer  is  that  such  a  consideration  is 
too  remote  to  be  relevant  in  the  legal  mean- 
ing of  that  term,  whidi  is  derived,  not  by 
the  strict  processes  of  logic,  but  from  the 
exigencies  of  trial  by  Jury.  Such  argument 
therefore,  comes  within  the  reasoning  of  the 
case  of  Sutten  v.  Bell,  79  N.  J.  Law,  507,  77 
Atl.  42,  where  upon  like  ground  it  was  held 
that  the  plaintiff's  Insurance  against  loss  was 
irrelevant  upon  the  question   of  his  negli- 


In  the  present  case  the  point  that  plain- 
tiff had  not  proved  that  he  was  licensed  was 
raised  only  as  a  ground  of  nonsuit    It  was 


clearly  not  error  to  refuse  sncb  motion  up- 
on this  ground,  since,  in  as  far  as  the  matter 
not  proved  bore  upon  the  plalntUTs  negU- 
gMice,  he  was  under  no  obligation  to  meet  it 
by  his  own  proofs,  and  in  as  far  as  it  rested 
upon  a  right  to  run  down  with  impunity  an 
unlicensed  autoist  it  was  without  foundaUon 
in  law. 

The  judgment  of  the  district  court  of  the 
Third  Judicial  district  of  Bergi^  county  It 
affirmed. 


MAYOR  AND  BOARD  OP  ALDERMEN  OF 

TOWN  OP  MORRISTOWN  et 

aL  V.  MURPHY  et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  13, 
1911.) 

(ByUabu*  ly  th»  Oowrt.) 

1.  MumCIPAI.    CORPORATIONB    (I     641*)— VlO- 

i^TiON   or   Obdinancb-Oowviction— Kec- 

OBD. 

The  record  of  conviction  in  a*  proceeding 
before  a  police  justice  in  the  town  of  Mortis- 
town  for  the  violation  of  an  ordinance  must 
set  out  sufficient  evidence  to  show  that  the  of- 
fense charged  in  the  complaint  was  committed, 
in  order  to  constitute  a  l^al  conviction. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  64L*] 

2.  MUNICIPAI.    COBPOBATIOKS     (|     640*)— VIO- 
LATION OF  Ordinance— Evidence. 

Testimony  that  "defendants  were  in  their 
hacks  at  places  not  designate  as  public  hack 
stands"  does  not  justify  a  conviction  of  the 
defendants  of  the  offense  of  "standing  with 
their  hacks  at  a  place  which  had  not  been  des- 
ignated as  a  public  stand  for  hacks." 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  640.*] 

Certiorari  by  Joseph  Murtrtiy  and  George 
Dolan  to  review  a  conviction  for  violation 
of  an  ordinance  of  the  town  of  Morriatown. 
Judgment  of  the  mayor  and  board  of  alder- 
men reversed,  and  conviction  set  aside. 

Argued  June  term,  1911,  before  GARRI- 
SON, TRENCHARD,  and  KALISOH,  JJ. 

Willard  W.  Cutler,  for  prosecutors.  C  A 
Reed,  for  defendants. 

TRENCHARD,  J.  The  prosecutors  of  thl<i 
writ  were  arrested  upon  a  warrant  Issued 
by  a  police  justice  upon  a  complaint  that 
they  "did  stand  with  their  hacks  at  the  rail- 
road station  on  Morris  street  in  Morris- 
town,  N.  J.,  at  a  place  which  had  not  been 
designated  as  a  public  stand  for  hacks,"  etc., 
contrary  to  the  provisions  of  "An  ordinance 
concerning  licenses  to  hackmen  and  others," 
etc.  The  record  of  conviction  states  that 
upon  the  hearing  the  police  justice  "adjudg- 
ed them  guilty  of  the  violation  of  section  14 
of  'An  ordinance  concerning  licenses  to 
hackmen  and  others,'  and  sentenced  each  of 
them  to  pay  a  fine  of  five  dollars,  with  costs 
of  one  dollar  and  seventy-five  ceats  each " 
Upon  appeal  such  conviction  was  affirmed  by 
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the  mayor  and  board  of  aldermen  of  the 
town  of  Morrlstown. 

[1]  By  this  writ  the  proaecntors  challenge 
the  Talldity  of  such  conrlctlon  and  of  such 
affirmance  thereof.  We  have  not  found  It 
necessary  to  consider  many  of  the  questions 
argued,  because  we  are  of  the  opinion  that 
Buch  conviction  must  be  set  aside,  for  the 
reason  that  the  record  of  the  conviction  does 
not  set  out  any  evidence  to  show  that  the 
offense  charged  In  the  complaint  was  com- 
mitted. Salter  v.  Bayonne,  59  N.  J.  Law, 
128,  36  Atl.  6C7;  Massinger  v.  MUlvlIle,  63 
N.  J.  Law,  123,  43  Atl.  443;  Elizabeth  v. 
Central  B.  R.  C!o.,  66  N.  J.  Law,  668,  49  Atl. 

[2]  The  only  evidence  set  out  ie  that  of  a 
witness  who  testified  "that  defendants  were 
In  their  hacks  at  places  not  designated  as 
public  hack  stands."  That  does  not  tend  to 
show  that  they  were  standing  with  their 
hacks  at  a  place  which  had  not  been  desig- 
nated as  a  public  stand  for  hacks.  If  to  be 
"in  their  hacks  at  places  not  designated  as 
public  hack  stands"  Justified  their  convic- 
tiOD,  they  could  never  lawfully  move  from 
such  designated  stands. 

The  Judgment  of  the  mayor  and  board  of 
aldermen,  afiSrming  such  conviction,  will  be 
reversed,  and  the  conviction  set  aside,  with 
costs. 


SHINE  et  al.  y.  DISTRICT  COURT  OF 
CITT  OF  ORANQB  et  at 

(Sapreme  Court  of  New  Jersey.    Nov.  15, 1911.) 

(BylUiut  by  the  Court.) 

Costs  (J  176*)— Fees  roa  Vehibe— Statutobt 

Pbovisions. 

The  increase  in  fees,  by  virtue  of  section 
215  of  the  act  of  1910,  p.  247,  to  be  paid  to 
jurors  summoned  to  serve  in  a  district  court, 
does  not  thereby  authorize  the  clerk  to  demand' 
more  than  $6.75  for  a  venire  for  a  jury  of  12 
men. 

[Ed.  Note.— For  other  cases,  see  Costa,  Dec. 
Dis-  i  175.*] 

Application  by  Margaret  Shine  and  another 
for  role  to  show  cause  why  a  writ  of  manda- 
mus should  not  issue  to  the  District  Court  of 
the  City  of  Orange  and  another.  Writ 
granted. 

•Vrgued  June  term,  1911,  before  GARRI- 
SON, TRENCHARD,  and  EALISCH,  JJ. 

William  A.  Lord,  for  relators.  Smith  & 
Dngan,  for  defendants. 

EALISCH,  J.  This  is  a  mle  to  show  cause 
why  a  peremptory  or  alternative  mandamus 
•bonld  not  issue  commanding  and  enjoining 
tbe  district  court  of  the  city  of  Orange  and 
the  Judge  and  clerk  thereof  to  issue  a  venire 
to  try  the  issue  In  an  action  brought  by  the 
relators  against  the  Public  Service  Railway 
Company,  npon  tbe  said  relators  tendering 


and  paying  to  the  clerk  of  said  court  the  sum 
of  $5.75.  Testimony  was  taken  under  the 
rule,  and  it  raises  the  single  inquiry  whether 
the  relators  are  entitled  under  the  act  of 
1910,  to  the  issuance  of  a  venire,  npon  the 
tender  and  payment  of  $5.75. 

By  section  214  of  the  District  Court  Act 
(P.  L.  1906,  p.  650),  it  is  expressly  provided: 
"In  all  actions  which  may  be  brought  by  vir- 
tue of  this  act  the  following  and  no  other 
fees  shall  be  paid  to  the  clerks  of  said  court." 
Then  follows  a  schedule  of  fees,  among 
which  is:  "Venire  facias,  Jury  of  twelve  men, 
$5.75."  This  section  214  of  the  act  of  1906 
Is  amendatory  of  section  214,  of  an  act  enti- 
tled "An  act  to  amend  an  act  entitled,  an  act 
concerning  district  courts  (revision  of  1898)." 

Section  215  of  the  act  of  1898  reads:  "From 
the  foregoing  (referring  to  the  scbedule  of 
fees)  shall  be  paid  by  the  clerk  to  the  follow- 
ing persons."  P.  L.  1898,  p.  634.  Then  fol- 
lows a  detailed  statement  how  and  in  what 
proportion  the  fees  should  be  distributed  and 
among  whom.  Section  216  was  amended  by 
the  act  of  1910  (P.  L.  1910,  p.  247),  entitled 
"An  act  to  amend  an  act  entitled  'An  act 
concerning  district  courts  (Revision  1898).' " 
This  amended  section,  like  the  original  one 
of  the  act  of  1898,  reads:  "From  the  forego- 
ing (referring  to  the  schedule  fees,  among 
which  is  'Venire  facias.  Jury  of  twelve  men, 
$5.75'),  shaU  be  paid  by  the  clerk  to  the  fol- 
lowing persons."  This  is  followed  by  a  sched- 
ule of  fees  to  be  paid  to  various  Individuals, 
and  therein  Is  contained  the  item:  "Jurors— 
For  all  cases  tried  (per  man)  .75." 

Since,  by  virtue  of  the  amendment  of  the 
schedule  Of  fees  to  be  paid  to  Jurors,  each 
Juror  is  to  receive  60  cents  more  than  under 
the  old  schedule  of  26  cents,  it  follows,  as  a 
matter  of  course,  that  a  panel  of  12  Jurors 
will  cost  $6  more  than  formerly,  and,  because 
of  this.  It  is  insisted  by  the  counsel  for  the 
defendants  that,  although  section  214  ex- 
pressly provides  that  $5.75  shall  be  the  fee 
paid  to  the  clerk  for  a  venire  for  a  Jury  of 
12  men,  yet,  nevertheless,  the  amendment 
by  fair  implication  raised  the  venire  fee  from 
$5.75  to  $11.76. 

The  answer  to  this  contention  of  counsel 
for  defendants  is  that  tbe  Legislature  has 
expressly  declared,  by  section  214,  that  $5.75 
and  no  more  shall  be  pafd  to  the  clerk  for 
a  "venire  facias,  jury  of  twelve  men." 

It  would  require  a  most  violent  wrenching 
of  legal  principles  applicable  to  statutory  in- 
terpretation to  bold  that  because  the  I.<egiB- 
lature  provided  that  the  clerk  shall  pay  to 
each  juror  75  cents,  instead  of  25  cents,  that 
therefore,  by  necessary  implication,  the  ven- 
ire fee  for  a  Jury  of  12  men  has  been  raised 
from  $6.75  to  $11.76,  despite  the  explicit  com- 
mand in  section  214  of  the  act  that  the  clerk 
shall  receive  no  more  than  $5.76  for  a  "venire 
facias,  Jury  of  twelve  men." 

In  this  connection,  It  should  be  pointed  out 
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tliat  section  214  Is  wholly  concerned  with 
what  fees  the  clerk  shall  receive  from  the 
litigants  for  the  yarlons  matters  mentioned 
therein;  while  section  215  relates  : wholly 
and  exclusively  to  what  fees  the  clerk  shall 
pay  to  various  individuals.  The  purposes  of 
the  two  sections  are  manifestly  distinct  and 
8^;>arate.  It  would  therefore  follow  that  a 
change  in  the  fees  to  be  paid  out  by  the 
clerk  by  a  legislative  enactment  cannot.  In 
any  way,  aCTect  the  fees  which  the  clerk  is 
entitled  to  receive  under  section  214  of  the 
act.  This  leads  to  the  conclusion  that  the 
amendment  of  section  215  of  the  act  of  1910, 
which  raises  the  fees  to  be  paid  to  jurors, 
does  not  authorize  the  clerk  to  demand  more 
than  15.76  for  a  venire  for  a  Jury  of  12  men. 
The  facta  being  undisputed,  and  the  law 
being  with  the  applicants,  a  peremptory  writ 
of  mandamus  should  issue,  with  costs.  Amer- 
ican La  France  Engine  Co.  T.  Seymour,  79 
N.  J.  Law,  92,  74  AU.  439. 


AMERICAN  MALLEABLES  CO.  ▼.  TOWN 
OP  BLOOMFIELD. 

(Sapreme  Conit  of  New  Jersey.    Nov.  10, 
1911.) 

(8vU<ibtu  iy  the  Court.) 

MumCIPAI.  CORPORATIOKS  ({  873*)— CoK- 
TBACT8— PLEDOB  OF  PUBUO  ruWDS  — VA- 
LIDITT. 

A  municipality  entered  into  a  contract  with 
a  railroad  company  providing  for  the  elevation 
of  its  railroad  tracks  in  order  to  abolish  grade 
crossing.  To  accomplish  this,  it  wag  neces- 
sary either  to  eliminate  an  industrial  siding, 
which  crossed  a  street  and  connected  prosecu- 
tor's factories  with  the  railroad,  or  elevate  it 
The  contract  required  the  town  to  vacate  the 
street,  and  the  railroad  company  to  elevate  its 
tracks,  and  preserve  the  industrial  aiding  at 
the  same  elevation.  The  prosecntor,  with  this 
understanding,  permitted  the  railroad  company 
to  build  its  depot  on  its  land  in  furtherance  of 
the  contract,  made  no  objection  to  the  vaca- 
tion of  the  street  along  its  land,  and  permit- 
ted the  removal  of  the  existing  siding.  The 
town  then  adopted  a  resolution  to  modify  the 
original  contract  by  eliminating  the  siding,  and 
agreed  to  pay  all  dama^  the  prosecutor  might 
Buffer  from  the  discontmuance  by  the  railroad 
company  of  the  siding.  Held,  that  the  town 
had  no  authority  to  pledge  public  funds  in  ex- 
oneration of  the  liability  of  the  railroad  com- 
pany to  the  prosecutor  because  of  (ts  nonob- 
servance  of  a  right  which  the  prosecutor  claimed 
to  be  due  to  it  from  the  company. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  873.*] 

Certiorari  by  the  American  Malleables 
Company  against  the  Town  of  Bloomfleld  to 
review  resolution  of  such  town.  Besolntion 
set  aside. 

Argued  June  term,  1911,  before  SWATZB 
and  BEBGEN,  JJ. 

Pitney,  Hardin  &  Skinner,  for  prosecutor. 
Charles  F.  Kocher,  for  defendant 


BERGEN,  J.  Prior  to  its  devation,  as 
herein  described,  the  main  line  of  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany, through  the  town  of  Bloomfleld,  crossed 
its  streets  at  grade.  Between  Washington 
street  and  Glenwood  avenue  the  company's 
right  of  way  ran  parallel  with,  and  ad- 
joined on. the  east  Mechanic  street,  across 
which,  and  connected  with  the  main  line, 
ran  an  industrial  siding  which  was  conthi- 
ued  over  the  property  of  the  prosecntor,  ly- 
ing west  of  the  railroad  and  Mechanic  street 
to  its  factories,  and  was  used  by  the  rail- 
road company  to  deliver  and  carry  amy 
freight  by  car  loads.  The  town,  desiring  to 
abolish  certain  grade  crossings  under  the 
provisions  of  P.  L.  1901,  116,  and  P.  L.  190?, 
GCl,  authorized,  by  ordinance,  the  making 
of  a  contract  with  the  railroad  company, 
which  was  duly  executed,  the  terms  of  which 
provided  that  the  company  should  elevate 
its  tracks  to  accomplish  the  desired  improve- 
ment in  the  manner  therein  set  forth  and 
according  to  certain  maps  and  plans  filed 
with  the  town  and  adopted  as  a  part  of  the 
contract  The  contract,  among  other  things, 
provided  that  the  industrial  siding  should 
be  maintained,  as  shown  on  the  maps  and 
plans,  to  leave  the  main  line  north  of  Wash- 
ington street  at  the  elevated  grade,  cross- 
ing Mechanic  street  in  a  diagonal  course 
and  from  thence  extending  to  the  works 
of  the  prosecntor.  It  also  required  the 
town  to  vacate  Mechanic  street  between 
Washington  street  and  Glenwood  avenue, 
which  was  done,  and  the  railroad  company 
erected  abutments  at  Washington  street  to 
provide  for  the  siding  at  the  elevation 
shown  on  the  maps.  The  contract  also 
provided  that  the  railroad  company  should 
construct  a  depot  between  Washington  street 
and  Glenwood  avenue  at  the  location  fixed 
on  the  plans  adopted,  the  constmction  of 
which  was  commenced,  and  its  foundation 
occupies  nearly  the  entire  width  of  what 
was  Mechanic  street  at  that  point,  one- 
half  of  which  reverted  to  prosecutor  when 
the  street  was  vacated,  and  It  Is  stipulated 
"that  for  the  purposes  of  such  work  by  said 
railroad  companies  in  accordance  with  the 
contract  between  said  town  of  Bloomfleld 
and  the  said  railroad  companies  possession 
of  the  portion  of  the  land  within  the  lines 
of  said  (old)  Meclianic  street  belonging  to 
said  prosecutor  end  reverting  to  it  by 
the  vacation  has  been  permitted  to  aaid 
railroad  companies,  and  the  industrial  sid- 
ings formerly  connecting  the  property  of 
the  prosecutor  with  the  Tallroad  have  been 
removed." 

With  matters  in  this  posture^  the  prosecu- 
tor, relying  upon  tlie  provision  made  for  It 
in  the  contract,  and  having  interposed  no 
objections  to  the  vacation  of  the  street,  and 
the  erection  of  the  depot  on  its  land,  the 
town,  by  resolution,  authorised  a  supplemen- 
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tary  agreement  "so  as  to  omit  the  construc- 
tion of  tbe  said  Industrial  sidings  and  switch- 
es on  the  property  of  tbe  American  Mallea- 
bles  Company  or  the  Hedden  Iron  Construc- 
tion Company  between  Glenwood  avenue 
and  Washington  street  In  said  town  of 
Bloomfleld,"  upon  condition  that  the  railroad 
company  acquire  by  condemnation  or  agree- 
ment the  land  In  Mechanic  street  which 
would  revert  to  the  prosecutor  because  of  the 
vacation  of  Mechanic  street,  but  it  does  not 
appear  that  this  condition  was  ever  per- 
formed. The  proposed  amended  agreement 
also  bound  the  town  to  pay  all  damages 
arising  from  the  elimination  of  the  siding. 
The  present  writ  brings  up  the  resolution 
authorizing  this  modification  of  the  contract. 
When  the  resolution  was  adopted.  Mechanic 
street  was  not  a  public  highway.  It  be- 
longed' to  the  adjacent  landowners,  one  of 
whom  was  the  prosecutor,  and  the  town 
no  longer  had  any  police  control  over  It  as 
•  highway,  and  neither  the  main  line  nor 
siding  crowed  any  street  at  grade  that  had 
been  eliminated  as  provided  for  in  the  origi- 
nal contract,  and  the  resolution  could  only 
operate  upon  the  relations  existing  between 
the  railroad  company  and  the  prosecutor  re- 
garding siding  facilities  to  be  furnished  by 
the  company,  to  which  the  town  was  not  a 
party,  and  the  damages,  if  any,  resulting 
from  the  withdrawal  of  any  such  existing 
f acuities  would  not  be  a  charge  upon  the 
puUlc  funds,  onlen  it  was  necessary  in 
order  to  abolish  a  grade  crossing,  which  in 
this  case  had  been  provided  for  and  accom- 
plished before  the  resolntlon  was  adopted. 
The  town  had  no  power  to  pledge  public 
funds  In  exoneration  of  the  liability  of  the 
railroad  company  to  the  prosecutor  because 
of  its  nonobservance  of  a  right  to  which  tbe 
prosecutor  might  be  entitled,  and  which  the 
company  was  apparently  unwilling  to  vio- 
late without  indemnity,  and  therefore  the 
resolution  Is  void.  This  makes  it  unneces- 
sary to  consider  the  other  questions  raised ; 
but  it  is  doubtful  whether,  when  this  con- 
tract was  made  for  the  benefit  of  the  prose- 
cutor, although  It  was  not  a  party,  but  act- 
ing on  the  benefits  It  conferred  on  it.  It 
allowed  the  railroad  company  to  erect  a 
building  on  its  property  and  permitted  the 
existing  siding  to  be  removed  as  required  by 
the  contract,  and  acquiesced  in  all  that  was 
required  of  it  to  carry  out  the  contract, 
and  after  all  that  It  might  have  protested 
against  had  been  accomplished,  to  the  knowl- 
edge of  the  railroad  company  and  the  town, 
they  can,  without  notice  to  It  and  without  re- 
storing the  status  quo,  deprive  it  of  a  con- 
tract, to  the  consideration  of  which  it  has 
contzibnted  by  allowing  Its  land  to  be  used 
in  execution  of  tbe  contract,  relying  upon  the 
benefits  it  reserved  to  it 

For  the  reason  first  given,  the  resolution 
ander  review  will  be  set  aside. 


In  re  WARRINGTON'S  WILL. 

(Superior  Court  of  Delaware.    Kent.    July  0, 
1911.) 

Wills  (8  415*)  —  Contest  —  Coukskl  Fees  — 

Disbursements. 

Fees  of  petitioner's  counsel  In  a  will  con- 
test are  neither  of  riglit  nor  of  course  taxable 
as  a  part  of  the  costs  to  be  paid  out  of  the 
estate,  although  an  allowance  out  of  the  estate 
to  counsel  for  petitioners  to  recompense  them 
for  disbursements  may  be  made. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent. 
Dig.  S  894 ;    Dec.  Dig.  i  415.*] 

Appeal  from  tbe  register  of  wills  on  a  re- 
view of  a  paper  writing  purporting  to  be  the 
last  will  of  Alfred  C.  Warrington,  Sr.,  de- 
ceased. Decree  admitting  tbe  will  and  cod- 
icils to  probate  aflBrmed,  and  application  for 
allowance  to  counsel  for  petitioner  denied, 
except  for  disbursements. 

Argued  before  CONRAD,  WOOLLHY,  and 
RICE,  JJ. 

Henry  Bidgely  and  John  B.  Hutton,  for 
petitioners  for  review.  Thomas  C.  Frame, 
Jr.,  for  propounders  of  will. 

WOOLLET,  J.  (delivering  the  opinion  of 
the  court).  At  the  adjourned  April  term  of 
the  Superior  Court  for  this  county,  argument 
was  heard  upon  the  appeal  from  the  decree 
of  the  register  of  wills  in  the  matter  of  the 
review  of  the  probate  of  the  papers  writing 
purporting  to  be  the  will  and  codldls  of 
Alfred  C.  Warrington,  Sr. 

The  court  finds,  and  therefore  decides, 
that  under  the  facts  and  the  law  of  this,  case, 
the  rulings  and  decree  of  the  register  of 
wills,  as  shovm  by  the  exceptions  filed,  are 
without  error;  that  the  papers  writing  pur- 
porting respectively  to  be  the  last  will  and 
testament  of  Alfred  C.  Warrington,  Sr.,  and 
bis  codicils  thereto,  are  together  the  last 
will  and  testament  of  Alfred  C.  Warrington, 
Sr.;  and  that  the  exceptions  filed  by  the  ap- 
pellants to  the  rulings  and  finding  of  the  reg- 
ister of  wills  should  twt  be  sustained. 

Commenting  only  upon  that  exception 
which  relates  to  the  disallowance  by  the 
register  of  counsd  fees  for  this  petitioner's 
counsel,  tbe  court  has  to  say  that  it  knows 
no  rule  whereby  counsel  fees  for  petitioner's 
counsel  in  contested  will  cases  are  of  right 
or  of  course  taxable  as  a  part  of  the  costs 
to  be  paid  by  the  estate.  Indeed,  the  In- 
clination of  the  court  is  to  the  contrary,  as 
It  feels  that  the  allowance  of  counsel  fees 
as  costs  constitutes  an  exception  rather  than 
a  rule.  Obviously  in  certain  cases  counsel 
fees  for  both  parties  should  be  charged 
against  and  paid  by  tbe  estate,  but  we  do  not 
think  this  case  coines  within  this  exceptional 
class.  It  Is  apparent  to  the  court,  however, 
that  in  the  preparation  and  presentation  of 
this  case,  counsel  for  the  petitioners  have 
been  subjected  to  expenses,  which  although 
certain,  are  difficult  to  designate  and  ennmer- 
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ate.  To  meet  and  defray  their  expenses,  the 
court  In  the  taxation  of  the  costs,  will  allow 
counsel  for  the  petitioners  the  sum  of  $290, 
which,  like  the  rest  of  the  costs,  is  to  be 
paid  by  the  estate. 


FLINT  WAGON  WORKS  t.  MALONBT, 
Sheriff. 

(Superior  Court  of  Delaware.    Kent    Oct  24, 
1911.) 

1.  Sales  (S  459*)— Cohditionai.  Saib— What 
Constitutes. 

Where  the  terms  of  a  contract  for  the  sale 
of  goods  provide  that  the  title  is  to  remain  in 
the  vendor  until  payment  is  made,  and  that 
the  goods  shall  be  immediateiy  returned  to  the 
vendor  or  placed  at  its  disposal  on  the  financial 
embarrassment  of  the  vendee,  it  is  a  conditional 
sale  as  between  the  parties. 

[Ed.  Note.— E\>r  other  cases,  see  Sales,  Cent 
Dig.  H  1337-1847;   Dec  Dig.  {  459.*] 

2.  CORTBACTB    (J    147*)  —  CONSTBUCTION  —  Il»- 

TKNTioN  or  Pabtues. 

It  is  the  duty  of  courts  to  construe  con- 
tracts to  carry  out  the  intention  of  the  parties, 
and  such  intention  most  govern,  when  ascertain- 
able from  the  agreement  unless  in  contraven- 
tion of  an  established  principle  of  law  or  against 
public  policy. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  730,  743 ;  Dec.  Dig.  {  147.*] 

3.  Sales  (|  474*) — Conditionai.  Sale— Cbcd- 

ITOBS    or   BUTXB. 

While  a  provision  of  a  contract  for  the 
sale  of  goods,  which  are  to  be  resold  at  retail, 
that  title  shall  remain  in  the  vendor  until  pay- 
ment is  made,  cannot  be  enforced  by  the  orig- 
inal vendor  against  a  purchaser  in  the  ordinary 
course  of  trade,  because  of  its  inconsistency 
with  the  express  purpose  for  which  the  goods 
were  sold,  the  venaor  is  estopped  from  asserting 
his  title  only  to  that  extent ;  and  where  the 
contract  of  sale,  which  was  entered  into  in  good 
faith,  shows  that  it  is  the  intention  of  the  pat^ 
ties  that  title  be  retained  in  the  seller  until  the 
buyer  sold  the  property  in  the  regular  course  of 
his  business,  and  until  that  unsold  was  paid 
for,  it  cannot  be  construed  to  allow  a  creditor 
of  the  vendee  to  levy  on  the  property  and  sell  it 
for  the  payment  of  his  debts,  and  the  vendor 
may  assert  his  title  against  such  creditor,  who 
has  previously  obtained  the  goods  under  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1391-1402;   Dec.  Dig.  {  474.*] 

Heplevin  by  the  Flint  Wagon  Works 
against  William  E.  Maloney,  Sheriff  of  Kent 
County.    Judgment  for  plaintiff. 

Argued  before  PENNEWILL,  a  J.,  and 
BICE,  J. 

Bichard  B.  Kenney  and  William  Penn 
Shockley,  for  plaintiff.  James  H.  Hughes, 
for  defendant. 


PBNNEWILIi,  O.  3.  (deliTerlng  the  opin- 
ion of  the  court).  This  case  la  before  the 
court  upon  the  following  agreed  statement 
of  facts : 

"That  on  April  28,  1909,  the  Flint  Wagon 
Works  sued  out  a  writ  of  rqtleTln  in  this 
court  against  William  E.  Maloney,  at  that 


time  sheriff  of  Kent  county.  That  said 
writ  was  executed  by  William  A.  Willis, 
at  that  time  coroner  of  said  county.  That 
under  said  writ  the  goods  and  diattels  nam- 
ed in  the  list  hereto  attached  and  marked 
'Exhibit  A'  were  taken  from  the  defend- 
ant That  the  value  of  said  chattels  was 
then  and  there  $793.  That  the  said  chattels 
80  r^levled  were  at  that  time  in  the  hands 
of  the  defendant  at  Smyrna,  Del.,  having 
been  previously  levied  on  by  him  at  Smyltaa 
aforesaid  by  virtue  of  a  writ  of  execution 
in  bis  hands  at  the  suit  of  Adam  F.  Hney 
and  Garrett  Foxwell  against  Thomas  H. 
Wilson.  That  the  said  goods  and  chattels 
had  been  ordered  by  the  said  Thomas  H. 
Wilson  from  the  said  the  Flint  Wagon 
Works  on  October  28,  1908.  A  copy  of  the 
said  order,  together  with  the  conditions  of 
such  sale,  la  hereto  attached  and  marked 
'Exhibit  B.'  That  the  said  goods  and  chat- 
tels were  duly  received  by  the  said  Thomas 
H.  Wilson,  who  was  a  retail  merchant  or 
dealer  In  such  goods  In  the  town  of  Smyrna 
aforesaid.  That  before  the  issuing  of  the 
said  execution  a  part  of  the  goods  had  been 
sold  by  the  said  Thomas  H.  Wilson.  That 
the  Judgment  on  which  said  execution  was 
Issued  was  for  a  debt  existing  previous  to 
the  delivery  of  said  goods  to  said  Wilson. 
That  said  goods  had  not,  at  the  time  of  the 
suing  out  of  the  writ  of  replevin  in  this 
case,  nor  have  ttiey  since,  been  paid  for  to 
the  plaintiff  by  the  said  Thomas  H.  WUson 
or  any  person  for  him.  That  If  the  coart 
should  be  of  the  opinion  that  the  Flint  Wag- 
on Works  was,  at  the  time  of  the  suing  out 
of  the  aforesaid  writ  of  replevin,  entitled  to 
the  possession  of  the  goods  and  chattels 
replevied,  then  Judgment  to  be  entered  in 
favor  of  the  plaintiff  for  costs,  but  if  not. 
then  Judgment  to  l>e  entered  for  the  defend- 
ant for  $793,  with  Interest  thereon  from 
April  26,  1909,  and  costs — each  party  re- 
serving tiie  right  to  sue  out  a  writ  of  error 
therein." 

The  question  to  l>e  determined  by  the 
court  is  whether  at  the  time  the  goods  and 
chattels  were  replevied  the  right  of  pos- 
session was  in  the  plaintiff  or  the  defend- 
ant 

The  terms  and  conditions  of  sale,  accord- 
ing to  Exhibit  B,  which  Is  embraced  in  the 
case  stated,  were  in  part  as  follows: 

"The  title  to  the  goods  on  this  order,  or 
any  subsequent  orders,  is  to  remain  in  your 
(the  vendor's)  name  until  paid  for  in  cash, 
and  should  we  through  any  cause  suspend 
doing  business,  or  become  or  apparently  be- 
come, embarrassed  financially,  any  account 
or  note  yon  have  against  us  shall  become 
Immediately  due  and  payable,  and  we  will 
deliver  to  whom  you  may  direct,  or  place 
on  cars  if  you  so  direct,  any  or  all  of  your 
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goods  remaining  on  band,  free  of  charge  of 
any  kind." 

[1]  There  1b  no  doubt  that  the  language  of 
the  agreement  respecting  the  property  In 
question  Is  such  as  would  constitute  a  con- 
ditional sale  under  the  well  settled  law  of 
this  and  many  other  states. 

But  It  is  Insisted  that  the  admitted  facts 
In  this  case  bring  It  within  an  exception 
well  recognized  in  the  law  governing  con- 
ditional sales.  The  facts  relied  upon  to 
support  such  contention  are:  That  the  goods 
and  chattels  In  controversy  were  sold  by  the 
plaintiff  to  Thomas  H.  Wilson  with  the 
knowledge  that  the  vendee  was  a  retail 
merchant  or  dealer,  and  that  the  property 
would  be  sold  by  him  In  the  usual  course  of 
trade;  that  the  plaintiff  having  such  knowl- 
edge impliedly  agreed  that  the  goods  and 
chattels  might  be  sold  by  the  vendee  at  any 
time  as  bis  own.  Such  being  the  case  It  Is 
omtended  that  Inasmuch  as  the  plaintiff 
ooold  not  maintain  an  action  to  recover  the 
property  from  one  who  purchased  it  from 
the  vendee  In  the  usual  course  of  trade, 
without  knowledge  of  the  conditional  sale, 
he  cannot  maintain  such  an  action  against 
a  creditor  of  the  vendee  who  had  seized 
the  property  for  a  bona  fide  debt 

It  has  been  decided  in  this  state  that  if 
a  person  makes  a  conditional  sale  of  goods 
to  another  for  the  purpose  of  being  resold  by 
him  as  ft  retail  dealer  in  such  goods  the 
original  vendor  cannot  maintain  title  thereto 
against  a  bona  fide  and  innocent  purchaser 
from  the  original  vendee.  And  this  has  been 
declared  to  be  the  law  In  almost  every  state 
where  the  question  has  arisen,  but  In  most 
Jurisdictions  there  are  now  statutes  govern- 
ing the  subject 

In  some  of  the  cases  the  courts  have 
based  th^r  decisions  upon  the  principle  of 
estoppel,  and  in  others  upon  the  principle 
that  a  reservation  of  title  in  the  vendor  Is 
so  Inconsistent  with  a  sale  of  goods  to  a 
retail  dealer  for  the  purpose  of  being  resold 
by  him  at  any  time,  as  to  make  void  the 
condition.  But,  we  do  not  understand  that 
such  sales  have  been  declared  invalid,  as 
between  the  original  parties,  in  any  state 
where  such  contracts  are  so  fully  recognized 
as  in  this  state. 

-  Nowhere  do  we  find  this  subject  more 
clearly  treated,  and  the  authorities  more 
satisfactorily  reviewed,  than  in  the  case  of 
Lewis  T.  McCabe,  49  Conn.  141,  44  Am.  Rep. 
217. 

Loomls,  J.,  in  delivering  the  opinion  of  the 
court  in  that  case  said : 

"There  is  much  contrariety  of  reasoning 
and  decision  relative  to  the  validity  of  what 
are  called  conditional  sales  in  different 
states,  and  often  to  some  extent  In  the 
same  state. 

"The  courts  of  Pennsylvania  have  most 
firmly  established  the  rule  that  a  sale  and 


delivery  of  personal  property,  with  an  agree- 
ment that  the  ownership  shall  remain  In  the 
vendor  until  the  purchase  money  is  paid,  is 
fraudulent  and  void  as  to  creditors  of  the 
vendee  and  innocent  purchasers ;  but  they  are 
obliged  to  except  cases  of  bailment  where  no 
present  contract  of  sale  is  regarded  as  made, 
and  they  have  often  found  difficulty  in  dis- 
tinguishing between  cases  that  lie  near  the 
border  line  separating  sales  from  bailments, 
where  there  is  a  condition  upon  which  the 
bailee  may  become  the  owner.    •    •    • 

"The  courts  of  New  York  seem  to  concur 
with  those  of  Pennsylvania  In  holding  con- 
ditional sales  void  as  to  purchasers,  •  •  • 
but  differ  In  giving  effect  to  them  against 
levies  made  by  creditors  and  assignments  in 
trust,  or  as  security  for  the  payment  of  ante- 
cedent debts.  But  when  the  agreement  con- 
rers  on  the  conditional  vendee  the  right  to 
sell,  or  a  right  Inconsistent  with  continued 
ownership  of  the  original  vendor,  the  courts 
of  the  latter  state  pronounce  the  transaction 
fraudulent  as  against  both  creditors  and 
purchasers.    ♦    •    • 

"In  Maine,  Vermont  and  Massachusetts 
the  condition  that  the  right  of  property  shall 
remain  in  the  vendor  until  payment  Is  held 
good,  not  only  as  between  the  original  par- 
ties, but  also  against  purchasers  from  the 
vendee  and  creditors  of  the  latter,  even 
when  possession  goes  with  the  sale,  and 
there  Is  nothing  to  indicate  that  it  is  not 
absolute.  In  all  the  cases  of  this  class  that 
have  hitherto  been  considered  by  the  court, 
the  court  has  uniformly  and  conslistently 
applied  the  principle  embodied  in  the  ancient 
maxim  'that  when  a  man  hath  a  thing  he 
may  condition  with  it  as  he  will." " 

In  reply  to  the  claim  that  the  Massachu- 
setts cases  were  peculiar  to  that  state,  the 
court  In  the  case  of  Forbes  v.  Marsh,  15 
Oonn.  384,  said: 

"They  are  based  upon  the  principle  of  the 
common  law,  which  construes  contracts  ac- 
cording to  the  intention  of  the  parties,  and 
allows  men  to  contract  according  to  their 
own  pleasure,  unless  contrary  to  the  policy 
of  the  law  or  certain  technical  rules.  The 
owner  may  dispose  of  his  property  to  whom- 
soever he  pleases,  at  any  time  and  in  any 
manner.  When  he  relies  upon  his  remedy  it 
is  but  Just  that  be  should  be  left  to  it  ac- 
cording to  his  agreement,  but  on  the  contrary 
there  is  no  reason  why  a  man  should  be 
forced  to  trust  where  be  never  meant  it 
For  the  agreement  of  the  minds  of  the  par- 
ties Is  the  only  thing  the  law  respects  in  con- 
tracts. The  rule  of  law  making  the  proper- 
ty of  one  man  liable  for  the  debts  of  others 
In  whose  hands  It  Is  found,  Is  applicable  par- 
ticularly to  that  property  which  was  once 
owned  by  the  possessor,  and  is  by  him  sold 
to  another,  and  then  suffered  to  remain  in 
his  possession.  In  such  cases  possession  is 
evidence  of  fraud,  because  there  is  not  given 
to  the  world  the  usual  evidence  of  a  change 
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of  title.  Tbe  vendor  la  therefore  preenmed 
to  remain  owner  of  tbe  property  aa  before. 
It  la  otherwlae  In  caaea  like  that  before  na. 
The  yendee  cornea  Into  possession  of  proper- 
ty which  was  known  to  belong  to  another 
man.  Whether  therefore  the  vendee  had 
borrowed  It,  or  hired  It,  or  purchased  It,  be- 
comea  a  matter  of  Inqnlry,  and  ought  to  be 
aacertalned  by  him  who  proposes  to  trnst 
hla  property  upon  the  faith  of  thla  appear- 
ance; for  the  law  ofTera  its  protecting  shield 
to  thoae  who  attempt  to  protect  themaelyea. 
Accordingly  we  find  that  all  these  cases  of 
conditional  sales  made  bona  fide  have  been 
held  good  as  against  attaching  creditors  aa 
well  aa  againat  the  i>artlea." 

In  the  Ck>nnectlcut  case  there  was  an  ex- 
press condition  that  the  title  to  the  mer- 
chandise should  not  vest  in  the  vendee  until 
it  was  fully  paid  for,  and  until  anch  payment 
waa  made  the  title  waa  to  remain  in  the  ven- 
dor. The  vendee  waa  a  retailer  of  liquors, 
and  it  waa  supposed  by  the  parties  that  the 
merchandise  would  be  used  in  hla  business, 
and  in  case  any  of  it  should  have  been  sold 
and  consumed  before  the  conditions  of  sale 
were  compiled  with,  the  vendor  could  only  en- 
force hla  condition  against  such  portion  as 
might  remain  unsold. 

"Under  such  an  agreement,"  aaid  the 
court,  "after  the  property  has  been  attached 
by  creditors,  will  the  law  consider  it  as  be- 
longing to  the  plaintiffs  or  to  their  condition- 
al vendee?  If  we  Invoke  the  aid  of  the 
courts  of  other  atatea  to  give  an  answer  to 
thla  queatlon,  we  find  dedalona  of  the  hlgh- 
eat  courts  of  M'aine,  Vermont  and  Massachu- 
aetta,  protecting  the  title  of  the  original  ven- 
dor under  agreementa  aubstantially  the  aame 
aa  the  one  we  are  considering." 

In  the  case  of  Rogers  v.  Whitehouae,  71 
Me.  222,  the  court  aald:  "We  see  no  legal 
objection  to  a  wholesale  dealer  making  a 
conditional  sale  to  a  retailer  with  the  under- 
standing that  he  may  dispose  of  the  goods 
aa  they  may  be  called  for  at  retail,  but  that 
aa  between  themaelvea  the  property  shall  not 
paaa  until  the  goods  are  paid  for,  and  in 
such  case,  while  the  purchaser  at  retail 
would  get  a  title  which  the  original  vendor 
conld  not  Impeach  because  of  hi?  agreement 
with  the  retailer,  it  would  be  the  title  of 
the  original  vendor,  and  not  that  of  the  re- 
tailer, who  has  none  and  can  convey  none 
except  In  the  manner  which  his  arrangement 
with  the  vendor  permits."  It  waa  held  in 
that  caae  that  the  gooda  did  not  pasa  to  the 
aaslgnee  in  insolvency  of  the  purchaser  for 
the  benefit  of  bis  creditors,  although  the 
original  vendor  would  have  been  estopped 
to  deny  the  title  of  thoae  who  might  pur- 
chaae  portiona  of  them  of  the  retailer  in  the 
regular  course  of  bualness. 

In  Annlngton  v.  Houaton,  88  Yt  448,  91 
Am.  Dec  366,  the  defendant,  a  constable, 
attached  the  gooda  In  behalf  of  a  creditor  of 
the  vendeeii    The  court  aald:  "It  waa  the  un- 


questionable right  of  the  plaintiff  to  aell  hla 
property  to  Thompson  upon  the  condition 
that,  until  payment  of  the  price,  the  proper- 
ty should  remain  in  the  plalntUt.  The  re- 
tention of  the  title  to  the  property  Is  not  a 
fraud  upon  any  person,  and  such  a  contract 
la  one  which  every  peraon  has  a  right  to 
make.  In  a  conditional  aale  the  posaeaslon 
of  the  property  is  ordinarily  transferred  to 
the  vendee,  and  very  frequently  with  expec- 
tation of  both  of  the  parties  to  the  aale  that 
the  property  will  be  uaed  by  the  vendee;  but, 
in  such  cases  the  vendee  la,  until  the  per- 
formance of  the  condition,  only  a  bailee  of 
the  property  for  a  specific  purpose,  and  he 
acquires  no  property  in  the  gooda  from  the 
possession  merely.  His  right  reata  upon  the 
agreement  of  the  partlea,  and  their  intoitlon 
in  making  the  contract  of  aale  la  to  be  car- 
ried into  effect  if  the  transaction  waa  ot- 
tered Into  in  good  faith,  unleaa  the  contract 
la  one  which  contravenes  some  eatabliabed 
rule  of  law." 

In  Burbank  v.  Crooker,  7  Gray  (Maaa.)  158, 
66  Am.  Dec.  470,  there  waa  a  aale  and  deliv- 
ery of  a  Btock  of  gooda  to  a  ahopkeeper  to 
be  put.  into  hla  ahop  for  aale,  but  upon  con- 
dition that  the  title  should  not  vest  in  him 
until  payment  of  the  price,  and  it  was  held 
that  the  title  did  not  pass,  and  that  the  con- 
dition waa  operative  aa  againat  even  a  por- 
chaaer  from  him  of  the  whole  atock  of 
gooda;  although  it  was  also  held  that,  had 
a  sale  been  made  of  individnal  artldea  in  the 
ordinary  course  of  buaineas  in  a  country 
store,  the  plaintiff  might  have  been  estopped 
to  assert  any  right  adverse  to  such  purchas- 
er, having  placed  them  in  the  hands  of  such 
dealer  with  the  understanding  that  they 
were  to  be  thus  uaed.  But  why  multiply  au- 
thorltlea?  The  opinlona  to  which  we  have 
referred  state  with  all  possible  cleameaa  and 
force  the  grounds  and  argument  in  support 
of  the  validity  of  such  conditional  sales  as 
the  one  now  before  us. 

It  caimot  be  denied  that  there  la  aome  con- 
flict in  the  decisions  upon  this  vexed  ques- 
tion, but  we  think  such  conflict  has  arisen 
mainly  because  of  the  different  attitude 
which  courts  In  different  states  have  taken 
respecting  conditional  sales  generally.  While 
auch  sales  have  been  perhaps  nowhere  espe- 
cially favored,  and  certainly  not  in  this 
state,  atlU  they  have  been  looked  upon  with 
more  disfavor  in  aome  Jurisdictions  than  in 
others,  and  particularly  so  in  Pennsylvania. 

The  leading  authority  in  support  of  the 
doctrine  that  the  reservation  of  title  to  mer- 
chandise by  a  seller  until  {Htyment  Is  mads 
Is  void  as  against  creditors  of  the  purchaser, 
where  the  latter  is,  by  the  contract,  given 
the  right  to  sell  the  merchandise  in  the  ordi- 
nary course  of  business,  Is  In  re  Howland 
(D.  C.)  100  Fed.  869.  The  coort  held  in  that 
case  that  such  right  was  inconsistent  with 
the  ownership  of  the  seller,  and  one  wfaldi 
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wonld  necessarily  destroy  hla  right  of  prop- 
erty. 

It  will  be  noted  from  a  careful  examina- 
tion of  tliat  case,  which  was  decided  in  the 
District  Ck)urt  of  the  Northern  District  of 
New  York,  in  1901:  (1)  That  the  cases  of 
tbat  state  upon  whidi  this  decision  was 
based,  InTolved  an  element  of  fraud  in  the 
alleged  conditional  sale ;  (2)  that  the  court 
held  the  title  to  be  absolute  in  the  vendee, 
and  tliat  the  condition  was  inoperative  and 
Told  against  all  parties.  The  court  cited  in 
particular  the  case  of  Ludden  t.  Hazen,  31 
Barb.  (N.  X.)  650,  where  it  was  said:  "The 
principles  of  conditional  sales,  aside  from 
fraud,  which  is  very  apparent,  will  not  up- 
bold  such  sale  when  the  property  is  to  be 
delivered  to  the  buyer  for  consumption  or 
for  sale,  or  to  be  dealt  with  in  any  way  ui- 
consistent  with  the  ownership  of  the  seller, 
or  In  a  manner  that  would  destroy  his  Hen 
or  right  of  property."  In  Frank  v.  Batten, 
48  Hun,  91,  1  N.  Y.  Supp.  705,  which  was 
also  cited,  and  In  which  the  facts  were  simi- 
lar, a  like  decision  was  given.  Respecting 
tbese  two  cases  the  court,  in  Re  Howland, 
said:  "These  were  both  cases  where  the 
merchandise  were  sold  on  conditional  con- 
tracts, to  be  retailed  by  the  vendee,  the  title 
to  remain  in  the  vendor  until  paid  for. 
Such  sales  are  held  to  be.  Inconsistent  with 
the  continued  ownership  of  the  vendor,  as 
well  as  to  be  such  as  would  destroy  the 
vendor's  right  of  property ;  and,  as  such,  the 
title,  80  far  as  creditors  of,  and  purchasers 
from,  the  vendee  are  concerned,  is  deemed 
absolute  in  the  vendee."  This  case  is,  as  we 
bare  said,  the  leading  case  against  the  valid- 
ity of  conditional  sales  as  to  creditors  of 
the  vendee  when  the  property  is  sold  to  be 
retailed  by  the  purchaser.  No  other  case 
upon  that  side  of  the  question  Is  stronger  or 
clearer,  and  we  deem  it  unnecessary,  there- 
fore, to  commeit  upon  others  in  the  same 
line.  In  the  very  full  and  exhaustive  brief 
famished  by  counsel  for  the  defendant  will 
be  found  a  classification  and  analysis  of  the 
cases  bearing  upon  the  subject,  as  well  as  a 
dassification  of  the  same  showing  the  atti- 
tude of  the  different  states  with  respect  to 
conditional  sales.  It  may  be  conceded  that 
tome  other  states  have  taken  the  same  posi- 
tion as  that  maintained  in  the  Howland 
Case. 

There  being  such  a  conflict  in  the  authori- 
ties upon  the  subject,  what  position  shall 
tttls  court  take  with  respect  to  this  question 
which  has  now  arisen  for  the  first  Ume  in 
this  state,  and  which  has  troubled  the 
courts  of  other  states  so  much  in  the  past? 

We  have  the  reasoning  of  courts  upon 
both  sides  of  the  question.  Which  seems  to 
be  the  most  sound  and  logical,  and  most  con- 
ristent  with  the  well-settled  principles  of 
law,  and  particularly  the  principles  govern- 
ing the  construction  of  contracts? 

[2]  It  is  the  duty  of  courts  to  construe  con- 


tracts so  as  to  carry  out  the  Intention  of  the 
parties ;  and  such  intention  must  govern  when 
it  can  be .  ascertained  from  the  agreement, 
unless  it  is  in  contravention  of  some  estab- 
lished principle  of  law,  or  against  public 
policy. 

The  validity  of  conditional  sales  is  as 
fully  recognized  in  this  state  perhaps  as  in 
any  other,  and  if  made  in  good  faith  they 
are  as  binding  on  the  innocent  purchaser 
from  the  vendee,  as  upon  the  vendee  himself, 
unless  they  fall  within  the  exception  recog- 
nized in  the  case  of  South  Bend  Iron  Works 
v.  Reedy,  5  Pennewill,  361,  60  Atl.  688, 
which  is  hereafter  referred  to.  There  is 
nothing  to  show,  and  indeed  it  is  not  con- 
tended, that  the  contract  before  the  court 
was  not  made  in  good  faith,  and  there  is  no 
suggestion  of  fraud  or  collusion  therein. 
Neither  can  it  be  said  that  the  agreement  is 
in  contravention  of  any  settled  principle  of 
law,  or  of  public  policy.  While  the  courts  of 
this  state  have  not  favored  conditional  sales, 
and  have  frankly  said  so,  they  have  been 
compelled  at  the  same  time  to  say  they  are 
valid  here,  and  must  be  so  regarded  by 
courts  and  Juries  too. 

[3]  Undoubtedly  it  was  the  intention  of 
the  parties  to  this  contract  that  the  vendee 
should  sell  the  carriages  in  the  regular 
course  of  his  business,  because  the  agree- 
ment provided  that  any  or  all  of  the  goods 
remaining  on  hand,  should  in  a  certain 
event,  be  redelivered  to  the  plaintiff.  But  It 
was  also  the  clear  Intention  of  the  parties 
that  the  title  to  the  unsold  carriages  should 
remain  in  the  plaintiff  until  paid  for. 

And  it  is  equally  clear  that  while  the 
vendee  was  permitted  to  sell  the  carriages 
in  due  course  of  business,  and  deliver  the 
same  to  the  purchasers  free  and  discharged 
from  the  condition,  the  parties  did  not  in- 
tend that  a  creditor  of  the  vendee  should 
levy  upon  the  property  and  sell  It  for  his 
debts.  The  agreement  expressly  provided 
that  If  the  vendee  should  suspend  doing 
business  or  become  financially  embarrassed, 
his  debt  to  the  plaintiff  should  become  im- 
mediately due,  and  any  or  all  the  goods  re- 
maining on  hand  be  redelivered  to  the  ven- 
dor. 

Can  It  be  said  that  such  a  contract  was 
not  valid  and  binding  on  the  vendee  and  his 
creditors  too?  The  effort  and  intention  of 
the  parties  was  not  to  deprive  creditors  of 
the  right  to  seize  the  property  of  the  vendee 
for  the  payment  of  his  debts,  but  to  save  the 
property  of  the  vendor  from  such  seizure. 

It  is  not  difficult  to  understand  the  reason 
for  such  an  agreement  In  most  cases  of  a 
like  diaracter  the  vendee  would  not  be  able 
to  pay  for  the  goods  until  he  had  sold  them, 
and  the  understanding  would  therefore  be 
that  he  might  sell  the  property  in  due  course 
of  business  and  make  payments  therefor  as 
he  made  the  sales.  That  would  be  a  matter 
of  confidence  reposed  by  the  vendor  In  the 
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vendee,  and  In  that  way  only,  tn  rery  many 
cases,  could  the  vendee  obtain  possession  of 
the  property.  But  there  Is  no  reason  to  sup- 
pose that  the  parties  to  such  a  contract  ever 
contemplated  that  the  title  to  the  property 
should  be  In  the  vendee  so  that  his  creditors 
might  seize  the  same  for  the  payment  of  his 
debts. 

The  Connecticut  case  to  which  we  have  al- 
ready referred  at  some  length,  and  which 
seems  to  us  to  be  the  clearest  and  most  sat- 
isfactory exposition  of  the  law  upon  the  8uI^ 
ject  that  we  have  found,  Is  very  similar  in 
its  facts  to  the  one  before  us.  Judge  Loomis 
in  that  case  presents  the  arguments  on  both 
sides  of  the  question  very  fairly  and  strong- 
ly, and  the  conclusion  reached  by  him  com- 
mends itself  to  our  minds  as  sound  in  prin- 
ciple, and  entirely  consistent  with  the  well 
settled  law  governing  the  construction  of  con- 
tracts. In  speaking  of  the  reasons  urged 
against  the  validity  of  the  condition  as 
against  creditors  of  the  vendee,  the  coort 
said: 

"But,  conceding  that  the  parties  actually 
contemplated  that  there  might  be  some  sales 
made  before  actual  payment  of  the  price, 
yet  the  terms  of  the  agreement,  coupled  with 
the  conduct  of  the  conditional  vendee  in  pur- 
suance of  It,  evince  the  perfect  good  faith 
and  bona  fide  character  of  the  transaction, 
so  that  it  cannot  be  pronounced  void  on  ac- 
count of  any  wrong  Intent  of  the  parties. 
If,  therefore,  the  condition  is  to  be  held  in- 
operative at  all,  the  law  must  so  declare  it 
upon  grounds  of  public  policy,  because  it  was 
calculated  to  give  the  one  clothed  with  the 
possession  a  false  credit,  or  else  upon  the 
ground  that  the  plaintiffs  through  their  con- 
tract are  to  be  regarded  as  holding  the  pos- 
sessor, or  conditional  vendee,  out  to  the 
world  as  absolute  owner. 

"The  objection  as  to  giving  false  credit 
has  undoubtedly  much  force,  so  that  in  many 
states  the  courts  consider  it  as  sufficient,  but 
it  applies  with  more  or  less  strength,  ac- 
cording to  the  circumstances,  to  all  cases  of 
conditional  sales  where  the  vendee  is  clothed 
with  full  iSoSsesslon  .  and  apparent  owner- 
ship; but,  as  the  court  says  In  Forbes  v. 
Marsh,  supra,  in  this  state  all  these  cases  of 
conditional  sales  made  bona  fide  have  been 
held  good  against  attaching  creditors,  and 
In  reply  to  the  objection  we  are  considering 
It  warns  persons  against  putting  faith  in  ap- 
pearances except  where  the  case  comes  with- 
in the  rule  of  the  vendor's  retaining  posses- 
sion after  the  sale,  and  persons  about  to  give 
faith  on  such  appearances  must  make  in- 
quiry; and  1b  this  respect  the  language  of 
our  courts  is  similar  to  that  of  Campbell,  J., 
in  giving  the  opinion  in  Ketchnm  v.  Bren- 
nan,  35  Miss.  696:  'A  buyer  must  beware  of 
purchasing  from  one  who  has  not  title; 
possession  is  not  title.* 

"The  other  objection,  as  to  holding  out  the 
I>ossessDr  to  the  world  as  absolute  owner,  is 
Involved  partly  in  the  one  Just  considered, 
except  so  far  as  the  contract  in  question 


must  be  construed  as  contemplating  or  aa- 
thorizing  a  sale  by  the  possessor. 

"Possession,  with  the  Jus  disponendl  added, 
has  been  regarded  by  many  courts  as  a  suf- 
ficient reason  for  declaring  a  contract  color- 
able and  fraudulent  without  regard  to  the 
real  intent  of  the  parties. 

"We  concede  that  there  is  much  force  in 
the  reasoning  supporting  such  a  rule,  but 
at  the  same  time  we  must  bear  in  mind  the 
spirit  and  drift  of  our  own  decisions  as  they 
may  have  Induced  the  making  of  such  con- 
tracts. While  It  is  true,  as  already  stated, 
I  that  no  case  identical  with  the  present  in 
the  particular  feature  we  are  now  consider- 
ing has  hitherto  been  before  this  court,  yet 
the  cases  referred  to  clearly  show  that  the 
controlling  consideration  has  been  the  bona 
^  fide  character  of  the  transaction  and  the 
!  honest  meaning  and  intent  of  the  parties, 
without  applying  any  technical  rule  of  pub- 
lic policy,  as  in  the  cases  of  a  retention  of 
possession  by  the  vendor  after  a  sale. 

"The  courts  of  Massachusetts  and  Connect- 
icut have  always  been  in  harmony  on  this 
vexed  subject,  and  the  principles  hitherto 
adopted  by  us.  If  they  do  not  logically  com- 
pel, yet  very  natural^  lead  to  the  same  re- 
sult as  already  reached  in  that  state,  where 
the  title  of  the  original  vendor  has  been  pro- 
tected notwithstanding  the  objection  we  are 
considering." 

The  case  of  South  Blend  Iron  Works  y. 
Beedy,  decided  in  this  court,  has  been  cited 
as  an  authority  in  support  of  the  principle 
I  contended  for  by  the  defendant    In  that  case 
I  the  plaintiff  had  sold  to  one  H.  D.  Buos,  who 
i  was  a  retail  dealer,  a  large  quantity  of  agri- 
j  cultural  implements  to  be  by  him  sold  with- 
I  in  a  certain  territory,  but  the  title  to  the 
goods  to  remain  in  plaintiff  until  paid  for. 
The  goods  were  shipped  and  delivered  to  the 
said  Buos,  who  sold  to  his  brother  Jos^h 
A.  Buos  a  large  portion  of  the  goods  so  ship- 
ped without  removing  them  from  the  car  In 
which  they  had  been  consisned  to  him.     It 
was  held  that  the  case  was  "within  the  «c- 
ceptlon  well  recognized  in  cases  of  condition- 
al sales" ;  but  the  court  went  no  further  than 
to  hold  "that  Joseph  A.  Buos  took  Nile  to 
the  goods  M  an  innocent  holder  for  value 
without  notice,  and  in  the  uswA  eourae  of 
trade." 

The  right  of  an  execution  creditor  to  levy 
upon  the  goods  as  the  property  of  the  orig- 
inal vendee  was  not  Involved  in  that  case, 
in  fact  or  in  principle,  and  the  question  Is 
still  an  open  one  in  this  state. 

It  is  not  disputed  that  the  contract  in- 
volved in  the  present  case  constituted  a  valid 
and  binding  conditional  sale  between  tbe 
vendor  and  vendee,  and  that  as  between  them 
the  title  to  the  property  remaihed  In  the  ven- 
dor. But  it  Is  insisted  that  inasmuch  as 
the  sale  was  made  to  a  retail  deal»,  the 
vendor  could  not  avail  himself  of  the  condi- 
tion, and  maintain  title  to  the  property  as 
against   either   an   Innocent   purchase    for 
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valuCi  or  an  execatlon  creditor  of  tbe  vendee. 

There  can  be  no  doubt  abont  the  Intention 
of  the  parties  to  the  contract  In  the  present 
case.  Unquestionably  they  intended  that,  as 
between  themselves,  the  title  to  the  propertr 
sboQld  ronaln  In  the  seller  nntil  paid  for. 
It  may  be  very  fairly  presumed  that  the 
seller  intended  that  the  buyer  should  sell 
the  proi>erty  In  the  regular  course  of  his 
business,  and  thereby  become  able  to  pay  for 
the  same.  It  moy  be  just  as  fairly  presum- 
ed that  the  seller  intended  that  any  pne  who 
purchased  the  property  from  the  vendee  in 
the  regular  course  of  his  business,  would 
have  a  good  title  thereto.  This  Is  all  meant, 
or  implied,  In  every  conditional  sale  of  goods 
to  a  retail  dealer.  But,  can  the  contract, 
by  any  fair  and  reasonable  construction  be 
held  to  mean  that  the  creditors  of  the  ven- 
dee could  seize  the  property  for  the  payment 
of  his  debts?  We  think  not  There  is,  as 
we  have  said,  a  provision  in  the  contract  that 
clearly  negatives  such  a  meaning.  But,  In- 
dependent of  that,  we  are  of  the  opinion  that 
such  a  construction  would  be  unwarranted. 
In  order  that  the  property  might  be  liable 
for  the  debts  of  the  vendee  the  title  must 
have  been  In  the  vendee,  which  certainly 
oould  not  be  under  the  law  as  we  understand 
it.  But  it  is  not  necessary  for  the  protection 
of  an  innocent  purchaser  that  title  shall  be 
in  the  vendee,  because  when  a  vendor  makes 
a  conditional  sale  to  a  retail  dealer  he  agrees, 
not  that  the  title  to  the  property  shall  vest 
in  the  vendee,  but  that  he  will  not  assert 
his  title  against  an  innocent  purchaser  from 
such  vea&ee,  when  he  knew,  and  had  implied- 
ly agreed,  that  the  property  might  be  sold 
by  the  vendee  in  the  regular  course  of  his 
business. 

That,  we  think,  is  what  the  contract  be- 
fore us  means,  and  to  that  extent  only  is 
the  vendor  estopped  from  asserting  title  in 
himself,  because  to  such  extent  only  Is  the 
agre«uent  inconsistent  with  his  continued 
ownership. 

Adopting  the  clear  and  concise  language 
employed  by  Judge  Loomis  In  Lewis  v.  Mc- 
Cabe,  we  say: 

"In  this  case  the  condition  that  no  title 
was  to  pass  untU  payment  is  so  clear,  express 
and  positive  In  its  terms  that  we  are  inclined 
to  give  it  full  effect,  and  to  construe  what 
is  afterwards  said  of  the  understanding  of 
the  parties  relative  to  a  sale  as  the  court  In 
Rogers  V.  Whltehouse  did,  that  is,  not  as  an- 
tbori^  to  sell  as  his  own  (having  nothing 
himself),  but  as  authority  simply  to  transfer 
the  title  of  the  plaintiff  in  the  manner  au- 
thorised." 

The  court  are  of  the  opinion  that  the  Flint 
Wagon  Works  was,  at  the  time  the  writ  of 
replevin  was  Issued,  entitled  to  the  posses- 
sion of  the  goods  and  chattels  replevied,  and 
accordingly  order  and  direct  that  Judgment 
be  entered  in  favor  of  the  plaintiff  for  costs. 


WILLS  et  al.  v.  WRIGHT. 

(Superior  Court  of  Delaware.     Kent    July  6, 
1911.) 

1.  Justices  of  ths  Pkaox  (}  68*)— Jubisdic- 

TION. 

The  jurisdiction  of  a  justice's  court  must 
affirmatively  appear  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  207-215 ;   Dec.  Dig.  { 

5a*] 

2.  Sales  (J  246*)— "Wabkantt." 

A  "warranty"  in  a  contract  of  sale  is  an 
undertaking  collateral  to  the  object  of  the  sale. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  706,  711 ;   Dec.  Dig.  «  246.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7396-7406,  7833.] 

3.  Justices  of  the  Peace  ({  37*)— Jtmisoxo- 

TIOK— ACTIOR  OH   WaBRANTY. 

Under  Rev.  Code  1852,  as  amended  to 
1893,  p.  740,  c.  99,  (  1,  which  provides  that 
justices  of  the  peace  shall  have  jurisdiction  of 
all  causes  of  action  arising  from  obligation, 
promise,  or  contract  for  the  payment  of  mon- 
ey or  delivery  of  goods,  a  justice  of  the  peace 
has  no  jurisdiction  of  an  action  for  breach  of 
warranty  arising  out  of  a  contract  for  the  sale 
of  a  horse. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  98-116;  Dec  Dig.  | 
oT.'j 

Action  by  James  D.  Wright  against  Henry 
Wills  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  certiorari    Reversed. 

Argued  before  PBNNBWILLk  C.  J„  and 
RICH,  J. 

John  B.  Hutton,  for  plaintiffs  in  error. 
Franklin  Brockson,  for  defendant  in  error. 

RICB,  J.  (delivering  the  opinion  of  the 
court).  This  was  an  argument  on  a  certio- 
rari taken  to  the  justice's  record.  The  rec- 
ord of  the  justice  of  the  peace,  as  filed  in 
this  court,  sets  forth  the  cause  of  action  as 
follows:  Action  for  breach  of  warranty  aris- 
ing out  of  a  contract  on  the  sale  of  a  horse. 
Sum  demanded,  $40. 

The  exceptions  filed  by  the  plaintiffs  in  er- 
ror are  as  follows:  First  "It  does  not  ap- 
pear by  the  record  that  the  justice  of  the 
peace  bad  jurisdiction  of  the  cause  of  ac- 
tion." Second.  "It  appears  by  the  record 
that  the  cause  of  action  is  for  breach  of 
warranty  arising  out  of  a  contract  on  a 
sale  of  a  horse,  which  is  not  a  cause  of  ac- 
tion within  the  jurisdiction  of  a  justice  of 
the  peace." 

[1]  The  question  raised  in  the  first  excep- 
tion has  been  decided  in  principle  in  this 
state  in  the  case  of  Lewis  v.  White  Bros., 
4  PennewUl,  288,  56  Atl.  830.  In  that  case 
Chief  Justice  Lore  in  delivering  the  opinion 
of  the  court  said:  "The  jurisdiction  of  the 
court  most  afllrmatively  appear." 

As  to  the  second  exception  filed  the  coun- 
sel for  the  plaintiffs  In  error  claims  that  the 
cause  of  action,  as  stated  In  the  record  filed, 
does  not  fall  within  tlie  section  of  the  stat- 
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ate  gtvlng  jurisdiction  to  tbe  Justices  of  tlie 
peace;  tbe  section  referred  to  being  in  part 
as  follows:  The  Justices  of  tbe  peace  shall 
severally  have  JurlsdictioD,  within  their  re- 
spective counUes,  of  all  causes  of  action 
arising  from  obligation,  or  express  or  im- 
plied promise,  or  contract,  for  the  payment 
of  money,  render  of  rent,  or  delivery  of 
produce,  chattels, .  goods,  wares  or  merchan- 
dise, etc. 

Counsel  for  the  defendant  in  error  con- 
tends that  tbe  warranty  is  part  of  tbe  con- 
tract of  sale  for  the  delivery  of  the  horse, 
and  necessarily  comes  within  that  part  of 
the  section  having  refer^ice  to  contracts  for 
the  delivery  of  cliattels. 

[2]  Tbe  court  have  been  unable  to  find  a 
reported  case  In  this  state  in  which  a  war- 
ranty is  defined,  but  the  text-book  writers 
and  tbe  decisions  of  other  states  uniformly 
define  &  warranty  to  be  a  collateral  under- 
taking to  tbe  object  of  the  sale. 

[3]  Therefore  as  a  warranty  is  a  collateral 
undertaking,  and  as  tbe  collateral  undertak- 
ing in  this  case,  for  the  breach  of  which 
tbe  action  was  brought  before  the  Justice  of 
the  peace,  does  not  affirmatively  appear, 
from  the  record  filed,  to  come  within  the 
provisions  of  tbe  statute  giving  jurisdiction 
to  tbe  Justices,  we  are  of  the  opinion  tbat 
the  Judgment  btiaw  should  be  reversed,  and 
tbe  court  order  that  it  be  and  is  reversed 
and  that  the  plaintiffs  In  error  have  execu- 
tion for  their  costs. 


EMMONS  V.  CURLETT  et  aL 
(Supreme  Conrt  of  Delaware.    Jane  21,  1911.) 

1.  TBTTSTS  (I  145*)— DebD— CONSTKOCTION. 

A  deed  by  D.,  J.,  and  another  conveyed 
land  in  trust  to  sell  and  from  the  proceeds  to 

Say  all  liens  of  record,  and  divide  the  remain- 
er  among  the  grantors ;  tbe  share  of  any  one 
of  them  against  whom  there  might  be  liens  of 
"record"  being  chargeable  with  the  amount 
necessary  to  discbarge  the  same.  '  Held,  that 
D.  waived  any  right  to  have  J.'s  share  ap- 
plied to  an  equitable  claim  based  on  his  dis- 
charge, before  execution  of  the  deed,  of  record 
liens  under  judgments  against  J. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  145.*] 

2.  PABTiEa  (I  97*)— Detkct  of— Objections. 

On  bill  to  compel  the  trustee  to  account  to 
J.'s  estate  for  J.'s  share  free  from  D.'s  claim, 
the  trustee  cannot  assert  want  of  jurisdiction 
to  adjudicate  such  claim  because  D.  is  not  a 
party;  he  having  in  effect  made  him  a  party 
by  seeking  to  take  credit  for  such  claim,  at 
D.'s  instance. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  i  97.*] 

3.  Costs  ({  32*)— Riobt  to. 

Costs  were  improperly  awarded  against  a 
trustee  on  bill  for  an  accounting,  where  he  pre- 
vailed in  the  main  and  was  probably  justified 
in  making  the  defense  upon  which  he  failed. 

[Ed.  Note.— For  other  eases,  see  Costs,  Dec. 
Dig.  i  32.*] 


Appeal  from  Chancery  Court 

Bill  by  Thomas  R.  Curlett  and  another 
against  Harry  Emmons,  trustee.  From  the 
decree,  defendant  appeals.  Modified  and  af- 
firmed. 

Argued  before  PENNEWILL,  a  J,  and 
BOYCE  and  CONRAD,  JJ. 

Anthony  Hlgglns,  for  appellant.  Thomas 
F.  Bayard,  for  appellees. 

PENNEWILL,  0.  J.  (delivering  tbe  opin- 
ion of  the  court).  [1]  A  bill  in  the  nature  of 
a  bill  for  an  account  was  filed  in  this  case  by 
the  appellees,  who  were  grantors  and  benefi- 
ciaries under  a  certain  deed  of  trust,  against 
the  appellant,  the  trustee  named  In  said  deed. 

By  said  deed,  bearing  date  September  26, 
1896,  Thomas  R.  Curlett,  David  B.  Curlett, 
James  Curlett,  and  others,  conveyed  a  tract 
of  land  situated  in  the  city  of  Wilmington, 
to  Harry  Emmons,  the  appellant,  in  trust,  to 
sell  the  land  as  soon  as  he  conveniently 
could  do  so,  convey  the  same  to  the  par- 
chaser  or  purchasers,  and  apply  the  proceeds 
of  sale  as  follows: 

'To  the  payment  and  discharge  of  all  Hens 
of  record  which  may  be  entered  against  tbe 
said  above  described  premises,  also  to  the 
payment  of  the  balance  of  twenty-five  htm- 
dred  and  twenty-five  dollars  due  on  three 
certain  mortgages,  •  •  •  and  to  apportion 
and  divide  any  balance  of  said  purchase 
money  thereafter  remaining  to  and  among 
the  parties,  according  to  their  several  rights 
and  interests  In  the  above  described  real  es- 
tate at  tbe  time  of  the  execution  of  this  In- 
denture, the  share  of  any  of  said  parties 
against  whom  there  may  be  liens  of  record 
covering  their  interest  in  said  real  estate 
being  chargeable  with  the  amount  needed  to 
satisfy  and  discharge  said  liens." 

The  case  was  heard  below  on  biU  and 
answer. 

The  land  described  In  the  trust  deed  was 
not  sold  by  the  trustee  until  1906  because  it 
was  deemed  by  the  parties  in  interest  nnad- 
vlsable  to  offer  it  for  sale  earlier,  and  the 
creditors  bad  agreed  with  the  trustee  to  for- 
bear the  collection  of  their  claims  until  the 
sale  should  be  made. 

After  the  sale  the  trustee  refused  to  settle 
with  Thomas  R.  Curlett,  one  of  the  grantors 
for  his  share  In  the  proceeds  of  sale,  until 
the  trustee  had  been  allowed  for  the  amount 
paid  by  him  on  account  of  a  Judgment  against 
tbe  said  Thomas  R.  Curlett;  and  he  likewise 
refused  to  settle  with  Cora  Agnes  Curlett. 
administratrix  of  James  Curlett,  until  allow- 
ance had  been  made  for  the  amount  paid  by 
the  trustee  on  account  of  a  Judgment  against 
James  Curlett 

The  chancellor  decreed  that  the  trustee  be 
allowed  the  credits  claimed  by  Mm  on  ac- 
count of  said  two  Judgmoits,  and  this  appeal 
does  not  embrace  that  portion  of  the  decree. 

It  is  alleged  In  paragraph  4  of  tbe  bill  of 
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complaint,  and  not  denied  by  the  answer, 
that  the  tnutee  demanded  that  the  complain- 
ant Ck>ra  Agnes  Curlett,  administratrix  of 
James  Curlett,  settle  with  him  aa  attorney 
for  David  B.  Curlett,  who  claimed  that  there 
was  money  owing  to  him  from  the  estate  of 
James  Curlett,  but  that  said  administratrix 
refused  to  make  any  settlement  with  him  as 
trustee  unless  he  iwld  to  her  the  full  share 
due  to  her  as  administratrix  of  James  Cur- 
lett, without  making  any  deduction  for  the 
claim  of  the  said  David  B.  Curlett. 

It  Is  alleged  in  paragraph  8  of  the  answer 
tliat  before  the  execution  of  the  deed  of 
trust,  the  defendant  below,  at  the  special  in- 
stance and  request  of  James  Curlett,  and 
with  money  furnished  to  him  by  David  B. 
Curlett,  succeeded  in  getting  all  the  Judg- 
ments against  James  Curlett  settled  and  dls- 
cbarged  except  one;  that  the  sum  of  money 
famished  by  David  B.  Curlett  for  this  pur- 
pose amounted  to  $376.12,  and  the  same  was 
paid  by  him  under  an  express  but  verbal 
agreement  on  the  part  of  the  said  James 
Curlett  that'  the  said  sum  of  money  should 
be  repaid  to  the  said  David  B.  Curlett  out 
«f  the  interest  of  the  said  James  Curlett  in 
the  proceeds  of  the  sale  of  the  aforesaid 
lands  and  premises  when  the  same  should 
be  subsequently  sold;  that  all  the  judgments 
so  paid  were  satisfied  of  record  at  the  re- 
qnest  of  James  Curlett  In  order  to  save  him 
ttom  any  embarrassment  by  reason  of  their 
lien  against  other  real  estate  held  by  him; 
that  no  part  of  said  sum  has  ever  been  re- 
paid to  David  B.  Curlett,  who  claims  that 
be  is  entitled  to  the  same,  with  Interest 

By  paragraph  15  of  his  answer  the  trus- 
tee claims  as  a  credit  against  the  distribu- 
tive share  of  fbe  administratrix  of  James 
Curlett  In  the  proceeds  of  sale,  the  snm  of 
1761.47,  being  the  said  sum  of  1376.12  ad- 
vanced and  paid  out  by  David  B.  Curlett  as 
stated  in  paragraph  8  of  the  answer,  with 
interest  thereon  from  January  1,  1889,  wlilch 
David  B.  Curlett  demanded  from  the  trustee 
as  an  equitable  lien  upon  said  distributive 
share,  and  which  amount  the  said  distribu- 
tive share  is  insafflcient  to  pay.  Wherefore 
tlie  appellant,  the  trustee,  avers  that  there  is 
nothing  In  his  bands  belonging  to  the  estate 
of  James  Curlett  for  which  his  administra- 
trix tias  any  equitable  claim. 

The  chancellor  refused  to  allow  the  claim 
of  David  B.  Curlett  as  a  credit  to  the  trus- 
tee, and  it  Is  from  that  part  of  the  decree 
which  disallowed  the  claim  and  imposed  one- 
fourth  of  the  costs  of  the  cause  on  the  ap- 
pellant ttiat  this  appeal  was  taken. 

The  five  assignments  of  error  filed  by  the 
appellant  raise  practically  the  same  question, 
^.,  whether  the  court  below  erred  in  de- 
creeing that  the  dalm  of  David  B.  Curlett 
igatnst  the  share  or  Interest  of  James  Cur- 
lett, deceased,  in  the  said  trust  estate,  should 
be  disallowed. 

The  chancellor  In  his  opinion  said:  "It 
may  be  that  David  B.  Curlett  prior  to  the 
naking  of  the  deed  of  trust  in  1005  had  an 


equitable  lien  against  the  share  of  James 
Curlett  by  reason  of  the  payment  by  him  of 
the  seven  judgments  against  James  Curlett, 
or  might  have  claimed  to  be  in  equity  the  as- 
signee thereof  to  the  extent  of  the  amount 
so  paid,  and  the  authorities  cited  by  the 
defendant  seem  to  establish  the  principle. 
*  *  *  But,  by  the  execution  of  the  deed 
of  trust  David  B.  Cnrlett  waived  and  relin- 
quished such  rights;  for  by  that  deed,  to 
which  both  he  and  James  Curlett  were  par- 
ties, an  entirely  different  arrangement  was 
made,  binding  on  both,  and  this  deed  provid- 
ed that  the  share  of  James  Curlett  of  the 
proceeds  of  sale  of  the  property  was  applica- 
ble to  the  payment  of  such  debts  or  claims 
only  as  were  liens  of  record  at  the  time  the 
deed  was  made,  and  that  this  excluded  all 
other  claims  against  it.  Including  that  of  Da- 
vid B.  Curlett." 

The  important  question  to  be  determined 
by  this  court  Is  whether  David  B.  Curlett, 
by  the  deed  of  trust  to  which  be  was  a  party, 
waived  and  relinquished  the  right  which  he 
might  otherwise  have  had  to  require  the  ap- 
plication to  his  claim  against  the  estate  of 
James  Curlett  of  the  latter's  share  of  the  pro- 
ceeds of  sale.  Or  whether  the  said  David  B. 
Curlett  was  estopped  by  said  deed  from 
claiming  such  right 

The  deed  provided  that  the  balance  of  the 
purchase  money  remaining  after  the  payment 
of  all  liens  of  record  against  the  premises, 
and  certain  mortgages,  should  be  apportioned 
and  divided  among  the  parties  according  to 
their  several  rights  and  Interest  In  the  said 
real  estate  at  the  time  of  the  execntion  of 
the  deed,  the  share  of  any  of  said  parties 
against  whom  there  may  be  liens  of  record 
covering  their  interest  in  said  real  estate  be- 
ing chargeable  with  the  amount  needed  to 
satisfy  and  discharge  said  liens. 

It  is  admitted  that  David  B.  Curlett's 
claim  against  the  share  of  James  Curlett 
was  not  at  the  time  of  the  execution  of  the 
deed  of  trust  a  record  lien.  In  fact  he  claims 
to  be  entitled  to  such  share  only  upon  the 
ground  that  his  claim  constitutes  an  equi- 
table lien  upon,  or  an  assignment  of,  the 
share.  The  Judgments  against  James  Cur- 
lett that  David  B.  Curlett  paid  off  and  dis- 
charged before  the  execution  of  the  trust 
deed  were  record  liens;  but  when  they  were 
paid  by  David  they  were  satisfied  of  record. 
The  appellant,  however,  as  trustee  for  all 
the  grantors  or  beneficiaries  in  the  deed  of 
trust,  and  as  attorney  for  David  B.  Curlett 
in  the  collection  of  his  claim,  insists  that 
even  though  the  Judgments  so  discharged 
are  no  longer  record  liens,  nevertheless,  un- 
der the  express  verbal  agreement  made  by 
James  Curlett  at  the  time  the  Judgments 
were  paid,  the  claim  of  David  B.  Curlett  is 
still  a  valid  equitable  claim  against  the  share 
of  James  Curlett,  or  his  administratrix,  in 
the  proceeds  of  safe. 

In  support  of  such  contention  the  appel- 
lant argues  that  there  is  nothing  in  the  trust 
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deed  tbat  Is  Inconsistent  with  the  existence 
of  such  equtttable  lien.  He  Insists  that  by  no 
language  contained  in  said  deed  has  David 
B.  Curlett  waived  or  relinquished  his  equi- 
table lien  against  the  share  of  James  Cur- 
lett, nor  Is  he  thereby  estopped  from  claim- 
ing the  payment  of  the  same  oat  of  the  pro- 
ceeds of  sale. 

The  material  and  pertinent  words  In  the 
deed  to  be  considered  In  this  connection  have 
been  already  quoted,  but  we  will  quote  them 
again  here: 

"And  to  apportion  and  divide  any  balance 
of  said  purchase  money  thereafter  remain- 
ing to  and  among  the  parties  according  to 
their  several  rights  and  interest  In  the  above 
described  real  estate  at  the  time  of  the  exe- 
cution of  this  Indenture,  the  share  of  any  of 
said  parties  against  whom  there  may  he  lien* 
of  record  covering  their  interest  in  said  real 
estate  being  chargeable  with  the  amount 
needed  to  satisfy  and  discharge  saM  liens." 

Such  was  the  language  used  by  David  B. 
Curlett,  as  well  as  the  other  grantors,  in 
said  trust  deed,  and  judged  by  such  lan- 
guage what  must  we  say  was  his  intention 
and  purpose  at  the  time  respecting  the  ap- 
plication or  payment  of  each  share  of  the 
balance  of  the  proceeds  of  sale? 

It  will  be  observed  that  the  first  part  of 
the  provision  last  quoted  directs  that  the 
Iialance  of  the  purchase  money  Is  to  be  ai>- 
portloned  and  divided  among  the  parties 
according  to  their  several  rights  and  inter- 
est In  the  real  estate  sold.  If  those  words 
constituted  all  of  the  direction  respecting 
the  application  of  the  balance  of  the  pur- 
chase money,  It  might  be  very  strongly  ar- 
gued, and  perhaps  conceded,  that  they  con- 
tained nottiing  inconsistent  with  the  pay- 
mmt  of  an  equitable  lien  which  existed  pri- 
or to  the  execution  of  the  deed.  It  would 
not  be  unreasonable  to  hold  in  an  equity  pro- 
ceeding that  a  division  "according  to  the 
several  rights  and  Interest"  of  the  parties 
would  not  preclude  the  payment  of  an  equi- 
table lien  against  one  of  them. 

But  these  general  words  are  qualified  or 
explained  by  the  clause  that  immediately 
follows  them,  viz.,  "the  share  of  any  of  said 
parties  against  whom  there  may  be  liens  of 
record  covering  their  interest  in  said  real 
estate  being  chargeable  with  the  amount 
needed  to  satisfy  and  discharge  said  liens." 

Manifestly  this  language  means  that  a 
share  could  be  charged  only  to  pay  or  sat- 
isfy a  record  lien.  David  B.  Curlett  and  the 
other  grantors  undertook  to  prescribe  and 
direct  Just  how  the  balance  of  the  purchase 
money  should  be  applied  by  their  trustee, 
and  such  direction  was,  in  eftect,  that  each 
of  the  parties  should  be  paid  his  proportion- 
al part  unless  there  were  liens  of  record 
against  him,  and  in  such  case  Ills  share 
should  be  charged  with  such  Hens.  Such, 
we  think,  is  clearly  the  meaning  of  the  lan- 
guage employed,  and  we  are  satisfied  that 
at  the  time  of  the  execution  of  the  trust 


deed  neither  David  nor  James  Curlett  bad 
in  mind,  contemplated  or  Intended  that  any 
liens  other  than  record  liens  should  be  paid 
out  of  any  share.  David  B.  Curlett  there- 
fore In  and  by  said  deed  declared  and  di- 
rected that  the  trustee  should  pay  to  James 
Curlett  his  share  of  the  balance  of  the  pur- 
chase money  after  deducting  any  record  liens 
there  might  be  against  him;  and  the  trus- 
tee could  not,  therefore,  withhold  from 
James's  administratrix  said  share  because 
of  a  claim  against  him  held  by  David  which 
was  not  a  record  lien. 

If  David,  prior  to  the  execution  of  the 
trust  deed,  held  an  equitable  lien  against  the 
share  or  Interest  of  James  in  the  lands  em- 
braced therein,  he  rdeased  or  discharged, 
by  said  deed,  the  lands  and  the  proceeds  that 
might  be  derived  from  a  sale  thereof,  from 
such  lien,  and  cannot  in  this  proceeding  be 
permitted  to  charge  James's  share  of  the 
proceeds  with  the  payment  of  said  lien. 

We  are  of  the  opinion,  therefore,  that  the 
chancellor  rightly  held  that  the 'trustee  ooold 
not  make  such  charge  or  be  allowed  as  a 
credit  therefor. 

[2]  As  to  the  contention  of  the  appellant, 
that  the  rights  of  David  B.  Curlett  could 
not  be  adjudicated  in  a  proceeding  to  which 
he  is  not  a  party.  It  is  sufficient  to  say,  that 
whether  formally  a  party  or  not,  the  appel- 
lant has  made  him  a  party  in  effect  by  seek- 
ing to  collect  his  claim  out  of  James's  share 
of  the  proceeds  of  sale.  David  demanded 
from  the  trustee  the  iwyment  of  his  claim 
out  of  James's  share,  and  the  trustee,  with 
David's  consent,  sought  to  charge  James's 
share  with  the  payment  thereof.  The  ques- 
tion, therefore,  as  to  David's  right  to  col- 
lect his  claim  out  of  said  share  has  been 
distinctly  raised  in  this  case,  and  -was  nec- 
essarily before  the  chancellor  for  adjudica- 
tion in  the  hearing  bdow. 

[SI  While  we  approve  the  decision  of  the 
chancellor  respecting  David  B.  Corlett's 
claim  against  James  Curlett's  distributive 
share,  we  do  not  think  that  any  part  of  the 
costs  in  the  cause  should  have  been  imposed 
upon  the  defendant  ,  below — ^the  appellant 
here.  The  appellant  made  three  contentions 
or  defenses  in  the  cause  below,  viz.,  that  he 
be  allowed  as  credits  (1)  the  amount  paid  by 
him  to  settle  a  Judgment  against  Thomas  B. 
Curlett;  (2)  the  amount  paid  by  him  to  set- 
tle a  Judgment  against  James  Curlett;  (3) 
the  amount  paid  by  him  to  settle  the  alleged 
equitable  lien  of  David  B.  Curlett  against 
James  Curlett  The  first  and  second  amounts 
so  paid  were  allowed  by  the  chancellor  and 
the  third  disallowed.  Inasmuch,  therefore, 
as  the  appellant  prevailed,  or  was  success- 
ful, tn  the  cause  in  the  main ;  and  inasmuch 
also  as  the  appellant  had  some  reason  to  be- 
lieve that  James  Curlett's  share  might  be 
charged  with  the  payment  of  the  claim  of 
David  B.  Curlett,  and  was  Justified  perhaps, 
as  trustee  under  the  deed  in  making  such 
contention  and  defoiae,  we  think  no  part 
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of  tbe  costs  should  have  been  Imposed  upon 
the  defendant  below. 

Under  all  the  facts  and  circumstances  of 
tbe  case  It  would  not.  In  our  opinion,  be  In- 
equitable to  require  the  administratrix  of 
James  Cnrlett,  complainant  below,  to  pay 
the  costs  imposed  upon  tbe  defendant  be- 
low, and  we  think  this  should  be  done. 

We  find  no  error  in  that  part  of  the  cban- 
cdlor'B  decree  which  directed  that  the  de- 
f^idant  below  should  settle  with  the  admin- 
istratrix of  James  Curlett  for  the  balance  of 
the  share  of  James  Curlett,  without  any  de- 
duction on  account  of  the  amount  claimed 
by  David  B.  Curlett,  and  the  decree  of  tbe 
chancellor  is  In  that  respect  therefore  affirm- 
ed. But  we  think  that  part  of  the  decree 
which  directed  that  the  remaining  one-half 
of  tbe  costs  of  the  cause  should  be  divided 
between  the  administratrix  of  James  Cnrlett 
and  the  defendant  should  be  modified  so  that 
the  said  one-half  of  the  costs  shall  be  Im- 
posed entirely  apon  the  administratrix  of 
James  Curlett,  deceased. 


D.  B.  FOOTB  &  CO.  et  al.  v.  CI/AGBTT, 
Comptroller,  et  al. 

(Court  of  Appeala  of  Maryland.     June  23, 
1911.) 

1.  ComfKBOX  (I  10*)— INTBBSTATK  COMXEBCB— 

Power  to  Rxodults— Powkb  of  Conorbss. 
Under  Const  U.  S.  art  1,  |  8,  declaring 
that  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states,  the  power  of  Congress  to  regu- 
late interstate  commerce  is  exclusive,  and  its 
failure  to  make  express  regulations  indicates 
that  the  snbject  mtist  be  left  free  from  any  re- 
BtrictionB  or  impositions,  and  states  can  af- 
fect sncb  commerce  only  by  virtue  of  their  po- 
lice power  and  jnrisdictlon  over  persons  and 
property  within  their  limits. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  S  8;    Dec.  Dig.  S  10.*] 

2.  CoinixBca  ({33*) — Intebstate  ComcEBCB— 

StTBJECTB      OF     BioTTLATION  —  TBANSFOBTA- 

Tioif  OF  Goods. 

The  transportation  of  oysters  out  of  one 
state  into  another  is  "commerce"  within  the 
meaning  of  Const  V.  8.  art.  1,  J  8,  granting 
to  Congress  the  right  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  H  26,  81;   Dec.  Dip.  I  33.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1287-1298;  vol.  8,  pp.  7606, 
7607.1 

3.  CoiamtCB  ({  72*>— StTsjEcrs  of  REoin.A- 

TlOiV— IlfTKBSTATB     OoiniEBCB— TBANSPORTA- 

noN  OF  Goods. 

Laws  1910,  c.  735,  providing  for  the  in- 
spection of  oysters  and  levying  a  tax  thereon, 
declares  that  a  charge  of  two  cents  per  bushel 
should  be  levied,  one  half  to  be  paid  by  the 
buyer  and  the  other  half  by  the  seller,  which 
tax  should  tte  made  a  charge  on  oysters  sold 
by  commission  merchants  and  others  selling 
less  than  a  cargo,  and  that  all  transportation 
companies  carrying  oysters  consigned  to  Balti- 
moie  sbonld  furnish  to  the  oyster  inspector  a 
copy   of  the  manifest   showing  the  number  of 


bushels  on  board  and  to  whom  consigned.  The 
act  also  forbade  packers  to  buy  oysters  in  trans- 
it except  in  tbe  presence  of  an  inspector  who 
must  certify  to  the  amount  of  the  tax.  Held, 
that  as  this  act  provided  for  the  imposition  of 
a  tax  upon  oysters  shipped  either  to  or  in  from 
a  foreign  state,  and  made  the  payment  of  the 
tax  a  prerequisite  to  sale,  it  was  unconstitu- 
tional, being  an  interference  with  interstate 
commerce  contrary  to  Const.  U.  S.  art  1,  I 
8,  giving  Congress  exclusive  control  of  such 
commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  Si  124-136;   Dec.  IMg.  {  72.*] 

4.  CoiofEBCE  (S  77*) — Intebstate  ComfKBCB— 
Subjects  of  Kequiiation— Inspection. 

Laws  1910,  c.  735,  entitled  "An  act  to  in- 
crease the  productivity  of  the  natural  oyster 
l>eds,"  and  providing  for  the  inspection  of  oys- 
ters and  imposing  a  charge  of  two  cents  per 
bushel  thereof,  one-half  of  which  is  to  defray 
the  cost  of  Inspection  and  the  other  to  be  used 
to  reshell  natural  oyster  beds,  shows  on  its 
face  that  it  is  a  revenue  measure,  and,  being 
an  interference  with  interstate  commerce,  can- 
not be  sustained  under  Const.  U.  S.  art.  1,  { 
10,  prohibiting  any  state  from  laying  any  du- 
ties upon  imports  or  exiMrts  except  such  as  are 
absolutely  necessary  for  executing  its  inspec- 
tion laws. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  H  61-70;   Dec  Dig.  |  77.*] 

5.  Couuehck  (I  S3*)— Intebstate  Subjects 
OF  Reouiatton  —  Tbanspobtation  of 
Goods. 

An  article  brought  from  another  state  is 
an  article  of  interstate  commerce  until  sold, 
and  hence  Laws  1910,  c.  735,  which  imposes  a 
tax  upon  oysters  shipped  in  from  foreign  states 
before  they  can  be  sold,  Interferes  with  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  {  33.*] 

6.  Statutes  (|  64*)— Cnstbuotion— Invalid- 
ity OF  Pabt  of  Statute. 

Laws  1910,  c.  735,  providing  for  the  in- 
specting and  taxing  of  all  oysters,  being  nn- 
constitutional  as  to  those  oysters  which  are 
subjects  of  interstate  commerce,  is  void  in  toto, 
as  it  cannot  be  presumed  that  the  Legislature 
would  have  passed  the  act  with  the  knowledge 
that  it  would  be  effectual  only  as  to  oysters 
transported  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {§  58-66;   Dec.  Dig.  t  64.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Chas.  W.  Heuisler,  Judge. 

Suit  by  D.  B.  Foote  &  Company  and  others 
against  William  B.  Clagett,  Comptroller  of 
the  State  of  Maryland,  and  Thomas  M.  Ja- 
mart.  Constable.  From  a  decree  for  defend- 
ants, complainants  appeal.  Reversed  and  re- 
manded, with  directions. 

Argued  before  BOYD,  C.  J.,  and  PEARCE. 
BURKE,  UKXER,  and  STOCKBRIDGE,  JJ. 

W.  Thomas  Kemp,  for  appellants.  Fred- 
erick Dallam,  for  appellees. 

PEARCE,  J.  This  case  originated  In  a  bill 
of  complaint  filed  by  D.  E.  Foote  &  Co.,  a 
corporation  under  the  laws  of  Delaware,  and 
William  H.  McGee,  trading  as  William  H. 
McGee  &  Co.,  in  the  circuit  court  of  Baltimore 
tiity  against  William  B.  Clagett,  Comptroller 
of  the  State  of  Maryland,  and  Thomas  M. 
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Jamart,  a  constable  of  the  dty  of  Baltimore, 
to  restrain  the  collection  by  them  of  a  tax  or 
charge  of  two  cents  per  bushel  upon  certain 
quantities  of  oysters  in  the  shell,  bought  by 
said  plaintiffs  at  their  respective  factories 
for  the  packing  of  oysters  In  Baltimore  City, 
during  the  oyster  season  of  1910  and  1911, 
and  prior  to  December  10,  1910,  which  tax 
or  charge  was  imppsed  by  chapter  735  of  the 
Acts  of  1910.  Subsequently,  J.  Langrall  & 
CO.,  a  corporation,  the  C.  I*  Applegrath  Com- 
pany, a  corporation,  and  William  H.  Kllllan, 
trading  as  W.  H.  Kllllan  &  Co.,  were  upon 
their  respective  petitions,  made  parties  plaln- 
tUfs,  and  prayed  for  similar  Injunctloins  upon 
like  grounds,  they  being  oyster  packers  In 
like  condition  as  the  original  plaintUfs,  and 
preliminary  injunctions  were  accordingly 
granted  to  the  original  plalntlfFs. 

The  bill  alleged  that  the  plaintiffs  were 
each  oyster  packers  in  Baltimore  City,  and 
large  buyers  of  oysters  in  the  shell  taken 
from  oyster  beds  located  within  the  states  of 
Maryland,  Virginia,  and  New  Jersey,  and 
brought  therefrom  In  vessels  and  cars  to  said 
factories.  The  bill  then  set  out  the  material 
provisions  of  chapter  735  of  1910  as  follows: 
Chapter  736  of  the  Acts  of  the  General  As- 
sembly of  Maryland,  passed  at  the  session  of 
1910,  entitled  "An  act  to  increase  the  pro- 
ductivity of  the  natural  oyster  beds  or  bars 
of  the  state  and  for  that  purpose  to  repeal 
section  69  of  article  72  of  the  Code  of  Public 
General  Laws  and  to  re-enact  said  section 
with  amendments  and  to  add  to  said  article 
a  new  section,  to  come  In  after  section  69, 
and  to  be  known  as  section  OOA.  And  to 
add  five  other  new  sections  to  said  article  to 
come  in  after  section  119,  and  to  be  known 
as  sections  120,  121,  122,  123  and  124  respec- 
tively," provide  in  part  as  follows : 

"Sea  69.  It  shall  be  the  duty  of  the  com- 
mander of  the  state  fishery  force,  at  the  com- 
mencement of  or  during  the  oyster  season  In 
each  year,  to  appoint  from  the  counties  pro- 
ducing oysters  for  packing  purposes  in  the 
state,  not  exceeding  twenty  special  inspec- 
tors to  be  appointed  as  follows:  Two  each 
from  Anne  Arundel,  St.  Mary's,  Talbot  and 
Wicomico  counties;  three  each  from  Dorches- 
ter, Somerset  and  Queen  Anne's  counties,  and 
one  each  from  Kent,  Calvert  and  Charles 
counties,  at  a  salary  of  forty-five  dollars  per 
month,  during  the  oyster  season,  and  they 
shall  be  stationed  at  such  places  as  in  the 
judgment  of  the  commander  of  the  state  fish- 
ery force  their  services  may  be  needed.  Be- 
fore assuming  the  duties  of  their  offices  the 
said  special  inspectors  shall  take  an  oath,  to 
be  administered  by  said  commander,  to  dil- 
igently and  faithfully  discharge  the  duties 
of  their  said  offices.  The  said  special  inspec- 
tors shall  Inspect  all  oysters  in  the  district  to 
which  he  Is  assigned;  upon  the  inspection  of 
any  such  oysters  each  special  inspector  shall 
make  a  certificate  of  the  number  of  bushels 
In  triplicate,  one  of  which  shall  be  given  to 


the  purchaser;  one  to  the  seller  and  the  oth- 
er daily  to  the  general  measurer  and  inspec- 
tor of  the  district  where  such  inspection  oc- 
curred. A  charge  of  tico  cents  per  bushel  is 
hereby  levied,  one-half  of  which  is  to  help 
defray  the  expense  of  such  inspection  (of 
oysters),  and  the  other  expenses  of  the  state 
fishery  force,  and  the  other  half  of  which  Is 
to  be  expended  In  reahelling  and  otherwise 
cultivating  and  Improving  the  natural  oyster 
beds  and  bars  In  the  waters  of  the  state,  to 
be  charged  equally  to  the  buyer  and  seller, 
but  to  be  paid  weekly  to  the  Comptroller  of 
the  State  Treasury,  or  his  agent,  by  the  buy- 
ers ;  the  certificate  given  the  general  measurer 
and  inspector  shall  be  by  him  mailed  weekly 
to  the  Comptroller,  or  his  agent,  and  in  case 
the  amounts  of  money  shown  to  be  due,  not 
paid  In  one  week  thereafter  to  the  Comptrol- 
ler, or  his  agent,  which  is  hereby  required  to 
be  done,  the  properties  of  the  parties  so  In- 
debted may  be  levied  on  and  sold  by  the  said 
Comptroller,  or  bis  agent,  as  In  cases  of 
taxes  in  default,  without  other  process  of 
law.  The  tax  of  two  cents  per  bushel  hereby 
levied  Is  also  made  a  charge  on  oysters  sold 
by  commission  merchants  and  others  selling 
by  less  than  the  cargo,  and  also  a  tax  of  six 
cents  per  barrel  containing  not  more  than 
three  bushels,  on  oysters  in  bag,  a  tax  of  four 
cents  per  bag,  containing  not  more  than  two 
bushels,  and  all  transportation  companies 
carrying  oysters  in  the  shell  consigned  to  Bal- 
timore shall  furnish  to  the  oyster  inspector 
or  collector  of  oyster  tax  a  copy  of  his  man- 
ifest, showing  the  number  of  bushels  on  board 
on  arrival  of  steamer  and  to  whom  consign- 
ed, and  the  special  inspectors  are  charged 
with  the  duty  of  seeing  that  proper  returns 
are  made  for  the  purxwse  of  this  act,  by  such 
commission  merchants  or  retailers,  and  In 
the  performance  of  the  duty  the  said  spe- 
cial inspectors  are  authorized  and  directed 
to  visit  the  places  where  oysters  less  than 
cargoes  are  sold  and  get  from  such  sellers 
a  statement,  under  oath,  as  to  the  numl  er  of 
bushels  sold  from  time  to  time,  and  to  return 
to  the  general  measurers  and  inspectors  a  cer- 
tificate thereof  to  be  forwarded  to  the  Comp- 
troller, as  Is  required  in  the  case  of  the  cer- 
tificates for  cargoes.  And  the  payments  of 
the  amounts  so  found  to  be  due  shall  be  sim- 
ilarly enforced.  All  such  special  inspectors 
may  be  removed  at  any  time  by  the  command- 
er for  neglect  or  malfeasance  in  office,  and 
said  commander  shall  report  to  the  Governor 
any  neglect  of  a  general  measurer  or  Inspec- 
tor. The  commander  of  the  state  of  fishery 
force  shall  furnish  to  each  of  said  special  in- 
spectors certificates  in  book  form  sup!)lled 
with  carbon  paper,  so  that  each  of  said 
triplicate  certificates  shall  be  exactly  the 
same.  The  form  of  the  certificate  shall  be 
as  follows:  19 — .  I  hereby  certify  that  I 
have  this  day  inspected  for  Captain  Schooner 

a  cargo  of  oysters,  sold  to  and  found 

the  same  to  contain bushels  of  mer- 
chantable oysters.    Signed » 
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"Sec.  eSA.  Tbe  ComptroUer  of  the  State 
Treasary  shall  pasa  one-half  of  the  amounts 
paid  in  by  the  buyers,  as  provided  in  section 
69,  to  the  credit  of  a  fnnd  to  be  known  as  a 
'Xatoral  Oyster  Bed  ResheUlng  Fnad.'  " 

The  bill  then  avers  that  said  act  is  nncon- 
Btltutlonal  and  void : 

(a)  Becanse  it  Is  in  violation  of  article  1, 
I  8,  of  the  Constitution  of  the  United  States, 
which  vests  in  Congress  exclusive  power  to 
regulate  commerce  between  the  states. 

(b)  Because  it  violates  article  1,  i  10,  of 
the  Constitntion  of  the  United  States,  which 
prohibits  any  state,  without  the  consent  of 
Congress,  from  laying  any  duties  upon  im- 
ports or  exports,  except  suoh  as  are  abso- 
lutely necessary  for  executing  its  Inspection 
laws. 

(c)  Because  the  title  of  the  act  is  insuffi- 
cient under  article  3,  {  29,  of  the  Constitution 
of  the  State  of  Maryland. 

(d)  Because  it  violates  article  16  of  the 
Bill  of  Rights  of  Maryland  in  imposing  a  di- 
rect tax  upon  property,  and  not  upon  the 
ovmer  thereof,  the  same  not  being  laid  with 
a  political  view  for  the  good  government  and 
benefit  of  the  community. 

(e)  Because  it  Is  in  other  respects  repug- 
nant to  the  Constitntion  of  the  United  States 
and  to  the  Constitution  of  the  State  of  Mary- 
land respectively. 

(1)  Because  said  act  has-been  repealed  by 
chapter  413  of  the  Acts  of  1910  approved  by 
the  Governor  on  the  same  day  (April  13, 1910) 
as  chapter  735. 

The  bill  further  avers  that  the  Comptroller 
of  the  state,  acting  through  said  constable, 
and  in  pursuance  of  said  chapter  735,  has  lev- 
ied npon  certain  valuable  property  of  the 
plaintilfs  to  enforce  the  collection  of  said  tax 
or  charge,  and  Is  about  to  remove  and  sell 
said  property  for  the  payment  of  said  tax  or 
charge;  and  that  part  of  tbe  oysters  so  pur- 
chased by  said  plaintiffs  respectively  were 
taken  and  brought  in  vessels  and  cars  from 
the  waters  of  Virginia  and  New  Jersey,  and 
the  remainder  from  the  waters  of  Maryland. 

The  defendants  both  answered,  admitting 
all  the  allegations  of  fact  contained  In  the 
bill,  but  alleging  that  the  validity,  operation, 
and  ^ect  of  tbe  Acts  of  1910,  chapters  736 
and  413,  are  matters  of  law  to  be  determined 
by  the  court,  and  insisting  upon  all  matters 
of  defense  to  the  bill  which  might  have  been 
availed  of  by  demurrer,  and  praying  the 
court  to  retain  Jurisdiction,  and  ascertain  the 
amount  which  the  answer  alleges  to  be  due 
from  tbe  plaintiffs  respectively  under  said 
chapter  735,  and  to  enter  a  decree  therefor 
against  the  said  respective  plaintiffs. 

An  agreement  of  counsel  was  also  filed  sub- 
mitting the  case  for  decree  upon  the  bill, 
answer,  and  the  facts  contained  in  said  agree- 
ment. This  agreement  details  the  history  of 
the  enactment  of  chapters  736  and  413  as 
bearing  upon  the  averment  of  the  bill  that  the 
former  was  repealed  by  the  latter.  It  shows 
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that  each  of  the  plaintiffs  had  paid  the  spe- 
cial license  tax  of  (25  prescribed  In  section  71 
of  article  72  of  the  Code  of  Public  Qeneral 
Laws  of  Maryland,  up  to  and  including  tbe 
season  of  1910  and  1911,  and  that  each  plain- 
tiff was  regularly  assessed  for  miscellaneous 
stock  at  the  factory,  and  had  each  paid  state 
and  city  taxes  annually  on  such  assessments. 
It  also  states  the  number  of  bushels  of  oys- 
ters In  the  shell  purchased  by  each  plaintiff 
from  the  waters  of  Maryland,  Virginia,  and 
New  Jersey,  respectively,  during  the  season 
of  1910  and  1911,  and  delivered  at  their  re- 
spective factories  in  vessel  loads,  or  in  bar- 
rels and  bags,  and  statements  were  attached 
to  said  agreement  of  facts,  showing  the 
amounts  claimed  by  the  defendants,  and  ad- 
mitted by  the  plaintiffs  to  be  due  from  each 
of  them  on  account  of  said  tax  or  charge.  If 
the  same  should  be  determined  by  the  court 
to  be  enforceable  under  the  provisions  of 
chapter  735  of  1910. 

The  circuit  court  sustained  said  act  as  con- 
stitutional and  valid,  and  dissolved  the  in- 
junctions and  dismissed  the  bill,  and  this  ap- 
peal is  from  that  decree. 

The  first  and  most  serious  objection  urged 
to  the  validity  of  this  act  is  that  it  violates 
that  provision  of  the  Constitution  of  the 
United  States  which  declares  that  "Congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states."  In  approaching  the  consideration  of 
this  question  It  may  be  well  to  recall  tbe 
language  of  Judge  Alvey  in  State  v.  C.  &  P. 
E.  R.  Co.,  40  Md.  44,  where  the  taxing  power 
of  the  state  was  challenged  upon  the  ground 
mentioned  above.  The  court  said:  "It  is 
proper  to  say  that  the  taxing  power  of  the 
state  is  of  vital  importance  to  It;  indeed,  so 
essential  is  the  power  that  the  very  exist- 
ence of  the  state  depends  upon  the  right  to 
exercise  it  All  persons  and  property,  there- 
fore, within  tbe  Jurisdiction  of  the  state,  are 
liable  to  It ;  and  the  power  is  conferred  upon 
tbe  state  for  the  benefit  of  the  entire  body 
politic.  The  power  resides  in  the  state  as  an 
attribute  of  Its  sovereignty,  and  the  right  of 
the  Legislature,  as  the  representatives  of  the 
people,  to  exercise  it,  should  never  be  ques- 
tioned, except  in  plain  cases,  where  the  pow- 
er is  relinquished  for  valid  consideration,  or 
where  to  prevent  Its  abuse  ^t  has  been  plac- 
ed under  restriction,  either  as  to  the  subjects 
liable  to  It,  or  the  mode  and  manner  of  its 
exercise. 

That  the  state's  power  of  taxation  has  been 
restrained  and  made  subject  to  limitation  by 
the  federal  Constitution  as  to  certain  sub- 
jects is  clear,  and  it  is  equally  clear  that, 
with  respect  to  the  mode  and  manner  of  ex- 
ercising the  power  by  the  Legislature,  it  has 
been  restrained  by  the  Constitution  of  the 
state.  The  ultimate  questions  for  our  de- 
termination, therefore,  are :  (1)  Whether  the 
transportation  of  oysters  out  of  this  state  in- 
to another  state  ior  their  transportation  from 
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another  state  Into  this  state  constitntea  com- 
merce within  the  meaning  of  the  Constitu- 
tion of  the  United  States;  and  (2)  If  it  does, 
then  whether  chapter  736  Is  an  invasion  of 
the  right  of  Congress  to  regulate  such  com- 
merce. 

[1]  But  preliminary  to  these  is  the  question 
of  whether  the  power  to  regulate  commerce 
Is  exclusively  vested  In  Congress,  or  wheth- 
er it  can  be  exercised  by  the  state  when  Con- 
gress has  not  exerted  its  power.  In  Gib- 
bons V.  Ogden,  9  Wheat  1,  6  L.  Ed.  23,  It  was 
declared  that  this  power  "comprehends  ev- 
ery species  of  commercial  Intercourse  between 
the    United    States    and    foreign    nations, 

*  *    *    and    among    the    several    states; 

•  •  •  that  it  does  not  stop  at  the  exter- 
nal boundary  line  of  each  state;  *  •  • 
and  that  the  grant  of  this  power  carries 
with  it  the  whole  subject,  leaving  nothing 
for  the  state  to  act  upon." 

In  Bobbins  v.  Taxing  District  of  Shelby 
County,  120  U.  S.  489,  7  Sup.  Ct  B92,  30  L. 
Ed.  694,  It  was  said:  "That  this  power  is 
necessarily  exclusive  whenever  the  subjects 
of  it  are  national  in  their  character,  or  ad- 
mit only  of  one  uniform  system  or  plan  of 
regulation.  •  •  •  That,  where  the  pow- 
er of  Congress  to  regulate  is  exclusive,  the 
failure  of  Congress  to  make  express  regula- 
tions indicates  its  will  that  the  subject  shall 
be  left  free  from  any  restrictions  or  imposi- 
tions, and  that  any  regulation  of  the  subject 
by  the  states,  except  in  matters  of  local  con- 
cern only,  as  hereafter  mentioned,  is  re- 
pugnant to  such  freedom.  •  •  •  And  that 
the  only  way  in  which  commerce  between  the 
states  can  be  legitimately  affected  by  state 
laws  is  when,  by  virtue  of  its  police  power 
and  its  Jurisdiction  over  persons  and  prop- 
erty within  Its  limits,  a  state  provides  for  the 
security  of  the  lives,  limbs,  health,  and  com- 
fort of  persons  and  the  protection  of  proper- 
ty, or  when  it  does  those  things  which  may 
otherwise  incidentally  affect  commerce,  such 
as  the  establishment  and  regulation  of  high- 
ways, canals,  railroads,  wharves,  ferries,  and 
other  commercial  facilities;  the  passage  of 
inspection  laws  to  secure  the  due  quality  and 
measure,  of  products  and  commodities;  the 
passage  of  laws  to  regulate  or  restrict  the 
sale  of  articles  deemed  injurious  to  the  health 
or  morals  of  th6  community;  the  imposition 
of  taxes  upon  persons  residing  within  the 
state,  or  belonging  to  its  population,  and  np- 
on  avocations  and  employments  pursued 
therein,  not  directly  connected  with  foreign 
or  Interstate  commerce,  or  with  some  other 
employment  or  busluess  exercised  under  au- 
thority of  the  Constitution  and  laws  of  the 
United  States;  and  the  imposition  of  taxes 
upon  all  property  within  the  state,  minglei 
with  and  forming  part  of  t?ie  great  mass  of 
property  therein.  But  in  making  such  in- 
ternal regulations  a  state  cannot  lmi>ose  tax- 
es upon  persons  passing  through  the  state,  or 
coming  into  it  merely  for  a  temporary  pur- 


pose, especially  if  connected  with  Interstate 
or  foreign  commerce;  nor  can  it  impose  such 
taxes  upon  property  Imported  into  the  state, 
from  abroad,  «r  from  another  state,  and  not 
vet  hecome  part  of  the  oommon  mass  of  prop- 
erty therein;  and  no  discrimination  can  be 
made,  by  any  such  regulations  adversely  to 
the  persons  or  property  of  other  states,  and 
no  regulations  can  be  made  directly  affecting 
Interstate  commerce.  *  *  *  In  a  word,  it 
may  be  said  that  in  the  matter  of  interstate 
<x>mmerce  the  United  States  are  hut  one  coun- 
try, and  are,  and  must  be,  subject  to  one  sys- 
tem of  regulations,  and  not  to  a  multitude  ot 
systems."  We  have  reproduced  this  passage 
here,  because,  while  it  emphasises  the  exclu- 
sive power  of  Congress  to  regulate  commerce 
in  its  national  character  and  scope,  it  also 
enumerates  concisely,  but  fully,  and  with 
unusual  precision,  the  exceptions  which  are 
established  by  numerous  decisions  of  tbe  Su- 
preme Court  of  tbe  United  States. 

[2,  S]  In  Brown  v.  State  of  Maryland.  12 
Wheat  419,  6  li.  Ed.  678,  Gibbons  r.  Ogdoi 
was  approved;  tbe  court  saying  in  tbat  case 
tliat  "the  power  was  declared"  to  I>e  complete 
in  itself,  and  to  acknowledge  no  limitations 
other  than  are  prescritted  by  tbe  Constitution. 
We  deem  it  unnecessary  now  to  reason  In  snp- 
port  of  these  propositions.  "  •  •  "♦^  Com- 
merce *  *  •  Is  intercourse;  one  of  its 
most  ordinary  ingredients  is  traffic.  •  •  • 
To  what  purpose  should  the  power  to  allow 
Importation  be  given,  unaccomjunled  with  the 
power  to  authorize  a  sale  of  the  thing  import- 
ed? Bale  is  the  object  of  importation  and  is 
an  essential  ingredient  of  th<U  intercourse  of 
which  importation oonatitiUet  apart.  •  *  • 
Congress  has  a  right  not  only  to  authorise  kn- 
portation  iut  to  authorin  the  importer  to 
sen." 

In  the  Passenger  Cases,  7  How.  416,  12  L. 
Ed.  702,  in  the  opinion  of  Mr.  Justice  Wayne, 
it  is  said:  "Commerce  consists  in  selling  the 
superfluity;  in  purchasing  articles  of  neces- 
sity, as  well  productions,  as  manufactures; 
in  buying  from  one  nation,  and  selling  to 
another;  or  in  transporting  the  merchandise 
from  the  s^er  to  the  buyer,  to  gain  the 
freight"  In  PhU.  &  Reading  R.  R.  Co.  v. 
Pa.,  16  WaU.  232,  21  Xj.  Ed.  146,  it  was  said: 
"It  makes  no  difference  whether  thla  inter- 
change of  commodity  is  by  land  or  by  water. 
In  either  case,  the  bringing  of  the  goods  from 
the  seller  to  the  buyer  is  oontmerce.  •  •  * 
Beyond  all  question,  the  transportation  of 
freight,  or  of  the  subjects  of  commerce,  for 
the  purpose  of  exchange  or  sale,  is  a  constit- 
uent of  commerce  itself." 

In  that  case  an  act  of  the  state  of  Poin- 
sylvania  required  every  transportation  com- 
pany doing  business  in  the  state  to  pay  to 
the  State  Treasurer,  for  the  use  of  the  state, 
two  cents  i)er  ton  on  each  ton  of  coal  carried 
by  said  companies,  and  the  Supreme  Court  in 
Its  opinion  asks:  "Why,  then,  is  not  a  tax 
upon  freight  transported  from  state  to  state 
a  regulation  of  interstate  transportation,  and 
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therefore  a  regnlation  of  commerce  among 
the  states?"  And  It  then  proceeds  to  say 
that  the  act  in  question,  "so  far  as  It  applies 
to  articles  carried  through  the  state,  or  artl- 
des  taken  up  In  the  state,  and  carried  out 
of  it,  or  articles  taken  up  without  the  state, 
and  brought  into  it.  Is  nnconstltutional  and 
void." 

The  case  last  dted  was  considered  by  the 
Court  of  Appeals  of  Maryland  in  State  ▼. 
C.  ft  P.  B.  R.  Co.,  40  Md.  22,  and  it  was  there 
adopted  as  the  basis  of  the  opinion  delivered 
by  the  court.  Tbe  only  question  presented 
In  that  case  was  whether  the  Act  of  1872, 
chapter  274,  was  constitutional  or  not  That 
act  provided  "tliat  it  shall  not  be  lawful  for 
any  coal  mining  company  or  association  in 
this  state  to  transport  any  coal  mined  In  this 
state,  on  any  rail  road,  canal,  or  by  any  boat 
or  vessel,  tram  any  mine  in  this  state,  to 
any  place  In  this  state  or  elsewhere,  for 
sale,  antil  a  state  tax  of  two  cents  per  ton 
of  2,240  pounds  on  said  coal,  be  first  paid  to 
the  company  undertaking  to  transport  the 
same  immediately  from  the  mine,  or  payment 
of  the^ame  be  provided  for  to  the  satisfac- 
tion of  the  said  company  undertaking  to 
transport  the  same  as  aforesaid."  Subse- 
quent sections  of  said  act  made  it  unlawful 
for  any  transportation  company  doing  busi- 
ness in  the  state  to  receive  any  snch  coal 
nntll  the  tax  was  paid  to  the.company,  which 
was  declared  liable  to  the  state  therefor.  In 
the  course  of  the  opinion  in  that  case,  Judge 
Alvey  said:  "The  tax  now  under  considera- 
tion is  Imposed  directly  upon  the  coal  trans- 
ported, and  only  on  that  transported  for  sale; 
and  as  to  all  such  portion  of  the  coal  as  may  be 
transported  directly  from  the  mines  to  places 
or  markets  beyonh  the  limits  of  the  state 
for  sale,  the  tax  would  plainly  appear  to  be 
an  interference  with  and  a  restriction  on  in- 
terstate commerce,  and  hence  in  contraven- 
tion of  that  provision  of  the  federal  Con- 
stitution which  gives  to  Congress  the  power 
to  regnlate  commerce  among  the  several 
states.  Indeed,  we  are  not  left  to  construction 
or  speculation  as  to  this  question.  It  has  been 
recently  before  the  Supreme  Court  of  the 
United  States,  and  has  there  been  decided 
in  a  case  so  entirely  analogous  to  the  present 
that  we  are  relieved  from  doing  more  than 
to  state  the  nature  and  ruling  of  that  case." 
He  then  states  the  ruling  of  the  Supreme 
Conrt,  and.  the  reasoning  upon  which  it  is 
based,  which  it  Is  unnecessary  to  repeat  here, 
and  concludes  as  follows:  "It  is  qnite  dear 
that  the  act  contemplates  the  transportation 
of  coal  as  freight  beyond  the  state  for  sale; 
and  thus  the  payment  of  the  tax  becomes  a 
condition  precedent,  and  consequently  an  im- 
pediment to  the  prosecution  of  this  branch  of 
conmierce.  And  though  the  tax  be  levied 
npon  all  coal  transported,  as  well  that  trans- 
ported to  places  within  the  state  as  that 
transported  beyond  its  limits,  still  that  can 
make  no  difference  in  the  efTect  of  the  law. 
The  state  is  at  liberty  to  tax  her  internal 
conunerce;    but.  If  an  act  to  tax  interstate 


commerce  be  nnconstltntional,  it  is  not  cured 
by  Including  in  its  proTisions  subjects  within 
the  taxing  power  of  the  state.  This  Is  ex- 
plicitly decided  by  R.  R.  Co.  v.  Pa.,  15  Wall. 
276,  277  [21  L.  I!d.  146].  Without  saying 
more  In  regard  to  this  question,  we  are  of 
opinion,  upon  the  authority  cited,  that  the 
Act  of  1872,  c.  274,  SO  far  as  It  affects  to  im- 
pose the  tax  upon  coal  transported  from  the 
mines  In  this  state  to  places  beyond  the  state 
for  sale,  Is  nnconstltatlonal  and  void." 

We  have  not  been  able  to  dlscrimhiate  that 
case  from  the  one  before  us.  To  us  it  seems 
to  be  conclusive.  Paraphrasing  the  language 
of  that  case,  it  is  quite  clear  that  the  Act  of 
1910,  c.  735,  contemplates  the  transportation 
of  oysters  as  freight,  whether  it  be  from  this 
state  to  another  state,  or  from  another  state 
into  this  state,  for  sale,  and  either  transac- 
tion constitutes  Interstate  commerce.  The 
packer  Is  forbidden  to  buy  oysters  in  course 
of  transportation,  except  in  the  presence  of 
the  Inspector  who  must  certify  the  amonnt 
of  the  tax,  and  thus  the  payment  of  the  tax 
becomes  a  condition  precedent  to  the  sale, 
and  consequently  an  impediment  to  the  pros- 
ecution of  that  branch  of  commerce.  That 
provision  oT  the  act,  which  requires  all  trans- 
portation companies  carrying  oysters  in  the 
shell  to  furnish  to  the  Inspector  a  copy  of  his 
manifest  showing  the  number  of  bushels  on 
board  and  to  whom  consigned,  is  conclusive 
that  the  tax  is  on  oysters,  transported  aa 
freight.  It  is  freight  which  Is  transported, 
and  there  can  be  no  difference  in  principle, 
in  this  respect,  between  oysters  and  coal. 
The  only  distinction  between  the  two  cases 
is  that  in  one  the  tax  is  determined  at  the 
commencement  of  the  transportation,  and  in 
the  other  at  its  termination. 

The  learned  Judge  of  the  circuit  court, 
doubtless  in  recognition  of  the  duty  to  sustain 
the  law  of  the  state  if  possible  to  do  so, 
sought  to  discriminate  the  two  cases  upon 
two  grounds:  (1)  That  90  per  cent,  of  the 
coal  in  that  case  was  designed  for  shipment 
out  of  the  state,  whereas  tn  the  present  case 
only  about  one-third  of  the  oysters  were 
shipped  from  other  states;  but  it  is  a  suffi- 
cient answer  to  this  contention  that  right 
and  wrong  cannot  thus  be  apportioned.  ^ 
That  there  is  an  inherent  difference  in  x^ 
spect  of  the  ownership  of  coal  and  oysters, 
the  former  being  the  absolute  property  of 
the  private  owner  of  the  soli  which  it  under- 
lies, and  the  latter  being  the  property  of  the 
state  which  owns  the  soil  covered  by  its 
navigable  waters.  But  this  distinction  can 
have  no  application  to  oysters  taken  in  the 
waters  of  other  states  and  brought  into  this 
state  for  sale,  whether  as  the  property  of 
that  other  state,  or  of  individuals  who  have 
acquired  ownership  under  the  laws  of  that 
state.  The  learned  Judge  of  the  circuit  court, 
in  stating  his  conclusion  that  the  constitu- 
tional objection  we  are  considering  does  not 
affect  this  case,  frankly  said:  "This  partic- 
ular conclusion  Is  reached  by  me  after  a  care- 
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ful  and  repeated  reading  of  the  dissenting 
opinion  of  Judge  Stewart  in  40  Md."  How- 
ever vigorous  and  persuasive  may  be  that 
opinion,  it  did  not  prevail  as  the  opinion  of 
the  court,  nor  has  it  sufficed  during  the  37 
years  which  have  elapsed  since  its  rendition 
to  shake  the  authority  of  the  opinion  of 
the  majority,  which  has  been  cited  with  ap- 
proval so  late  as  State  v.  Applegarth,  81  Md. 
302,  31  Atl.  961,  28  L.  R.  A.  812. 

The  cases  which  uphold  inspection  laws  of 
the  states  cannot  rescue  this  case  from  the 
controlling  effect  of  the  decision  in  40  Md.  22. 

[4]  No  tax  can  be  laid  by  a  state  under  ar- 
ticle 1,  i  10,  of  the  Constitution  of  the  United 
States,  "except  such  as  may  be  absolutely 
necessary  for  executing  Its  inspection  laws," 
and  the  courts  are  to  judge  of  the  reasonable- 
ness of  the  tax  for  that  purpose.  This  act, 
upon  its  face,  discloses  the  fact  that  the 
charge  of  two  cents  per  bushel  is  not  neces- 
sary for  t^e  execution  of  the  law,  since  It 
segregates  one-half  the  charge,  and  applies 
it  to  resbeUing  the  oyster  bottoms  of  the 
state,  thus  enriching  the  resources  of  the 
state  by  a  tax  upon  interstate  commerce. 
The  title  of  this  act,  "To  increase  the  pro- 
ductivity of  the  natural  oyster  bars  or  beds 
of  this  state,"  read  in  connection  with  the 
application  of  one-half  the  tax  just  mention- 
ed, demonstrates  that  it  is  in  fact  a  reve- 
nue measure  under  the  guise  of  an  inspec- 
tion law. 

[(]  The  appellees  contend  that  "there  is 
no  element  of  shipment  from  other  states  into 
this  state  as  an  article  of  Interstate  com- 
merce; the  oysters  from  Virginia  and  New 
Jersey  being  brought  in  and  mingled  wltli 
the  other  property  in  the  state  of  Maryland, 
sold  here  after  hawking  around  from  one 
canning  house  to  another."  But  it  has  been 
expressly  decided  that  "only  by  sale  does  the 
article  brought  from  another  state  become 
mingled  in  the  common  mass  of  property 
within  the  state,  up  to  which  time  the  state 
has  no  power  to  interfere  6v  anv  action." 
Lelsy  V.  Hardin,  135  U.  8.  100,  10  Sup.  Ct 
681,  34  L.  Ed.  128. 

[I]  We  regret  that  we  are  forced  to  hold 
that  this  law  is  void  for  the  reason  stated, 
but  we  cannot  escape  that  conclusion.  As 
was  said  In  State  v.  C.  ft  P.  R.  R.,  supra: 
"It  would  not  be  fair  to  Indulge  a  presump- 
tion that  the  Legislature  would  have  passed 
the  act  in  question  with  a  knowledge  that  it 
could  only  be  effectual  as  to  the  coal  (oys- 
ters) transported  within  the  state,  and  thus 
intentionally  have  discriminated  against  the 
citizens  of  the  state  and  in  favor  of  those 
beyond  its  limits." 

In  view  of  the  conclusive  effect  of  the  one 
objection  to  the  validity  of  this  law  which 
wc  have  considered,  we  will  not  prolong  this 
opinion  by  considering  any  of  the  other  ob- 
jections urged. 

The  decree  of  the  circuit  court  will  be 


reversed,  and  the  cause  be  remanded,  that  a 
decree  may  be  passed  making  perpetual  the 
injunctions  heretofore  granted,  and  granting 
injunctions  in  like  manner  to  each  of  the 
intervening  petitioners  seeking  that  relief. 

Decree  reversed,  and  cause  remanded  for 
farther  proceedings  in  conformity  with  this 
opinion. 


JOSEPH  B.  DUNN  A  SONS  t.  BRA6ER. 

(Court  of  Appeals  of  Maryland.    June  23, 
1911.) 

1.  Statutes  ({  37*)— VAiiDrrr— Appboval  bt 
ExKCUTivE— Bbrob  in  Ehboluiekt. 

Laws  1910,  c.  52,  {  1,  was  enacted  by  the 
Legislature  to  read:  "Every  building  erected 
and  every  building  repaired  rebuilt  or  improved 
to  the  extent  of  one  fourth  its  value  in  Balti- 
more Caty  and  in  any  of  the  Counties  shall 
be  subject  to  a  lien  for  the  payment  of  all 
debts  contracted  for  work  done  tor  or  about  the 
same  and  in  the  Counties  Every  such  build- 
ing shall  also  be  subject  to  a  lien  for  the  pay- 
ment of  all  debts  Contracted  for  Materials  fur- 
nished for  or  about  the  same,"— and  through 
error  or  inadvertence  in  enrolling  a  period  was 
inserted  after  the'  woid  "Counties"  and  before 
the  word  "Every,"  and  the  word  "E>very"  was 
capitalized  as  the  first  word  of  a  new  sentence. 
Const,  art.  3,  {  80,  requires  that  every  bill 
enacted  shall  be  presented  to  the  Oovemor, 
who,  if  he  approves  it,  shall  sign  it.  Held,  that 
the  act  as  signed  and  as  printed  in  the  statute 
book  was  the  same  act  passed  by  the  Legisla- 
ture, and  not  another  or  different  act. 

[Ed.    Note. — For   other    cases,'  see    Statutes^ 
Dec.  Dig.  I  37.»] 

2.  Statutes  (5  200*)— Constbdction— Mean- 
ing  OF   LANOUAOB— PUNCTCATION. 

Code  Pub.  Gen.  Laws  1904,  art.  63,  i  1, 
title  "Mechanics'  Liens,"  provided  that  in  Bal- 
timore city  there  should  be  no  mechanic's  lien, 
except  for  work  done,  and.  that  in  Baltimore 
county  there  should  be  a  lien  for  work  done, 
but  none  for  material  furnished,  except  when 
the  contract  therefor  was  directly  with  tlie  own- 
er of  the  building  or  his  agent  Laws  1908,  c 
495,  I  281,  repealed  and  re-enacted  article  63, 
and  gave  the  same  rights  to  liens  in  Baltimore 
county  and  city.  Laws  1910,  c.  52,  i  1,  which 
repealed  Laws  1908,  c.  495,  S  281,  repealed  and 
re-enacted  with  amendments  Code  Pub.  Uea. 
Laws  1904,  art.  63,  I  1,  so  as  to  read:  "Every 
building  erected  and  every  building  repaired 
rebuilt  or  improved  to  the  extent  of  one  fourth 
its  value  In  Baltimore  City  and  in  any  of  the 
Counties  shall  be  subject  to  a  lien  for  the  pay- 
ment of  all  debts  contracted  for  work  done  for 
or  about  the  same  and  in  the  Counties  £}vei7 
such  building  shall  also  be  subject  to  a  lien  for 
the  payment  of  all  debts  Contracted  for  Ma- 
terials furnished  for  or  about  the  same" — but 
it  was  through  error  or  inadvertence  in  its  en- 
rollment that  a  period  was  Inserted  after  the 
word  "Counties"  and  before  the  word  "Every," 
and  that  the  word  "Everv"  was  capitalized  as 
the  first  word  of  the  following  sentttnce,  and 
so  reading  the  enactment  was  Rigned  by  the 
Governor.  Held,  in  view  of  Code  Pub.  Gen. 
Laws  1904,  art.  63,  {  1,  and  Laws  1908,  c.  493. 
I  281,  that  the  sole  purpose  of  the  Legislature 
was  to  pot  Baltimore  county  upon  the  same 
basis  ai  the  other  counties,  without  changing 
the  law  relating  to  Baltimore  city,  and  that  it 
would  be  changed  to  make  the  purpose  of  the 
Legislature  clear,  by  striking  out  the  period 
after   the   word   "Counties"   and  changing  the 
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capital  "E"  In  the  word  "Every"  to  a  smaU  "e," 
since  tbe  iranctnation  waa  no  part  of  the  atat- 
nte. 

[Bd.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  |  278;   Dec.  Dig.  {  200.*] 

8.  Mechanics'  Lisns  ({  85*}— Right  to  Ljxh 

— Statutobt  Pbovibionb. 

Under  Laws  1910,  c.  52,  i  1,  which,  a*  to 
Baltimore  city,  givea  a  lien  only  for  work 
done,  a  subcontractor,  whose  contract  is  on  its 
face  an  indivisible  contract  for  labor  and  ma- 
terials, is  entitled  to  no  lien  whatever. 

[M.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Gent.  Dig.  {  40;    Dec  Dig.  $  36.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Cbas.  W.  Henlaler,  Judge. 

Action  to  enforce  a  mechanic's  lien  by 
Joseph  B.  Dunn  &  Sons,  subcontractors, 
against  Albert  A.  Brager,  In  which  Charles 
Lee  Herrlkin,  trustee  In  bankruptcy  of  the 
Engineering  &  Contracting  Company,  con- 
tractor. Intervened  as  a  party  defendant 
Judgment  for  defendants  on  sustaining  de- 
murrers to  the  bill,  and  plaintUfs  appeal. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BURKE,  URNER,  and  STOOKBRIDGE,  JJ. 

Randolph  Barton,  Jr.,  for  appellants.  Lonls 
N.  Frank  and  Caxvllle  D.  Benson,  for  appel- 
lees. 

PEARCE,  J.  The  bUl  of  complaint  In 
this  case  was  filed  by  the  appellants,  for  the 
enforcement  of  a  mechanic's  lien  claim  for 
n'ork  done  and  materials  furnished  and  used 
in  the  construction  of  a  building  belonging 
to  Albert  A.  Brager,  originally  the  sole  de- 
fendant, and  situated  In  the  city  of  Balti- 
more. This  work  was  done  and  materials 
furnished  under  a  contract  between  the  ap- 
pellants and  the  Engineering  &  Contracting 
Company,  a  body  corporate,  engaged  In  the 
erection  of  said  building  for  the  said  Brager 
under  their  contract  with  him,  and  all  the 
formal  requirements  of  law  preliminary  to 
the  enforcement  of  a  valid  claim  were  com- 
plied with.  The  said  Brager,  however,  de- 
murred to  the  whole  bill,  assigning  three 
grounds  of  demurrer:  (1)  Because  the  plain- 
tiffs  have  not  stated  In  their  bill  such  a 
case  as  entitles  them  to  any  relief  In  equity 
against  him.  (2)  Because  the  court  Is  with- 
out Jnrlsdlctlon  to  grant  the  relief  prayed. 
(3)  Because  there  is  no  valid  law  of  the 
state  of  Maryland  which  entitles  the  plaln- 
tUEs  to  the  right  to  a  mechanic's  lien,  as  stat- 
ed in  their  bill.  Thereafter,  the  Etagineerlng 
k  Contracting  Company  having  been  adjudi- 
cated a  bankrupt,  Charles  Lee  Merrlkln,  its 
trustee  in  bankruptcy,  was  on  his  petition 
made  a  party  defendant,  and  he  flled  the  fol- 
lowing demurrer  and  answer: 

"Answering  aald  bill  of  complaint,  this  re- 
•pondent  says: 

"(1)  That  this  respondent  admits  the  alle- 
gations contained  in  paragraphs  1,  2,  8,  4, 
and  5  of  said  bill,  hut  denies  that  the  act 
of  Assembly  of  the  state  of  Maryland  of  the 


year  1910,  chapter  62,  is  a  valid  and  legal 
statute  of  the  state  of  Maryland,  giving  a 
mechanic's  lien  for  materials,  in  the  city  of 
Baltimore:  Because  section  SO  of  the  Con- 
stitution of  the  state  of  Maryland  provides 
as  folio  we:  'Every  bill,  when  passed  by  the 
General  Assembly  and  sealed  with  the  great 
seal,  shall  be  presented  to  the  Governor,  who, 
If  he  approves  it,  shall  sign  the  same  in  the 
presence  of  the  presiding  officers  and  chief 
clerks  of  the  Senate  and  House  of  Dele- 
gates.' And  because  said  alleged  act  of  As- 
sembly, known  as  chapter  62  of  the  Acts  of 
1910,  when  passed  by  the  General  Assembly 
and  sealed  with  the  great  seal,  read,  in  part, 
as  follows:  'Every  building  erected  and  every 
building  repaired  rebuilt  or  Improved  to  the 
extent  of  one  fourth  its  value  in  Baltimore 
City  and  in  any  of  the  Counties  shall  be  sub- 
ject to  a  lien  for  the  payment  of  all  debts 
contracted  for  work  done  for  or  about  the 
same  and  In  the  Counties  Every  such  build- 
ing shall  also  be  subject  to  a  lien  for  the 
payment  of  all  debts  Contracted  for  Materi- 
als furnished  for  or  about  the  same' — as  will 
more  fully  appear  by  the  original  act,  as 
passed  by  the  yea  and  nay  vote  of  the  Sen- 
ate and  House  of  Delegates  of  the  state  of 
Maryland,  which  Is  herewith  filed,  marked 
'Respondent  C.  L.  M.  ETxhlblt  A,'  and  which 
It  is  prayed  may  be  taken  as  part  hereof,  and 
as  win  more  Yully  appear  by  said  original 
bill,  as  engrossed  and  referred  to  the  Attor- 
ney General,  and  by  the  advice  of  said  At- 
torney General,  and  at  the  request  of  the 
General  Assembly  of  Maryland,  returned  to 
said  General  Assembly  for  amendments,  and, 
as  amended  passed  bS  said  General  Assembly 
by  the  yea  and  nay  vote  of  each  house  there- 
of, and  sealed  with  the  great  seal  of  the 
state  of  Maryland,  as  will  more  fully  appear 
by  said  last-mentioned  bill,  which  is  here- 
with filed,  marked  'Respondent  G.  D.  M.  Ex- 
hibit B,'  and  which  is  prayed  may  be  taken 
as  part  hereof. 

"And  said  alleged  act  of  Assembly,  when 
passed  and  sealed  as  aforesaid,  was  enrolled, 
and  during  said  enrollment,  through  error 
or  Inadvertence,  was  made  to  read,  by  the 
improper.  Inadvertent,  and  unauthorized  in- 
sertion of  a  period,  contrary  to  the  acts  and 
Intent  of  the  General  Assembly  of  Maryland, 
as  follows:  "Every  building  erected  and  ev- 
ery building  repaired  rebuilt  or  Improved 
to  the  extent  of  one  fourth  its  value  in  Balti- 
more City  and  in  any  of  the  Counties  shall 
be  subject  to  a  lien  for  the  payment  of  all 
debts  contracted  for  work  done  for  or  about 
the  same  and  In  the  Counties.  Every  such 
building  shall  also  be  subject  to  a  lien  for 
the  payment  of  all  debts  Contracted  for  Ma- 
terials furnished  for  or  about  the  same.' 
And  as  enrolled  as  last  above  set  forth  was 
signed  by  the  Governor  of  the  state  of  Mary- 
land, and  by  reason  thereof  said  act  of  As- 
sonbly,  signed  as  aforesaid,  ia  not  a  valid 
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law  of  the  state  of  Maryland.  And  becaose 
said  alleged  act,  as  signed  by  tbe  Governor 
of  tbe  state  of  Maryland,  'was  not  passed  in 
each  bouse  by  a  majority  of  tbe  whole  num- 
ber of  members  elected,'  in  accordance  with 
tbe  requirements  of  section  28  of  the  Consti- 
tution of  tbe  state  of  Maryland.  Wherefore, 
bavlng  as  fully  answered  said  bill  as  this 
respondent  Is  advised  Is  necessary  and  prop- 
er, this  respondent  prays  to  be  hence  dis- 
missed with  costs.  And  as  In  duty  bound, 
etc.  CarrlUe  D.  Benson,  Sol.  for  Respond- 
ent Chas.  Lee  Merrlken,  Respondent  [Af- 
fldavlt  attached.]" 

An  agreed  statement  of  facts  was  filed, 
admitting  that  "C.  L.  M.  Exhibit  A,"  referred 
to  In  tbe  answer,  is  the  original  bill  mention- 
ed therein  as  passed  by  the  General  Assem- 
bly of  Maryland,  and  that  "C.  L.  M.  Exhibit 
B,"  referred  to  In  the  answer,  is  the  enrolled 
copy  of  said  bill  so  passed,  and  presented 
to  tbe  Crovemor  of  the  state  for  his  signa- 
ture, and  that  these  exhibits  should  be  used 
in  tbe  circuit  court  and  in  this  court,  for  the 
purpose  of  viewing  the  writing  and  punctua- 
tion, and  for  any  purpose  for  which  they 
would  be  admissible,  if  regularly  offered  and 
proved;  but  tbe  plaintiffs  reserved  tbe  right 
to  object  to  their  admissibility  as  evidence 
for  any  purpose.  The  testimony  of  CarvlUe 
D.  Benson,  a  member  of  tbe  House  of  Dele- 
gates of  Maryland  at  the  January  Session 
of  1910,  when  the  bill  referred  to  was  passed, 
aud  who  was  thoroughly  famUlar  with  the 
method  and  routine  of  enacting  laws,  and 
with  the  history  of  the  passage  of  that 
particular  bill,  was  also  taken,  and  he  ex- 
plained at  length  every  step  in  its  passage, 
in  support  of  the  averments  of  the  answer 
relating  thereto.  The  plaintiffs  objected  to 
the  introduction  of  Exhibits  "C.  L.  M.  A" 
and  "C.  L.  M.  B,"  and  to  all  the  evidence  of 
Carvllle  D.  Benson,  and,  these  objections 
being  overruled,  they  excepted  to  these  rul- 
ings, and  the  court  sustained  the  demurrers 
and  dismissed  the  bill,  and  this  appeal  is 
from  that  decree.  The  record  thus  raises 
the  question,  both  of  tbe  validity  and  inter- 
pretation of  chapter  52  of  tbe  Acts  of  1910, 
relating  to  mechanics'  liens. 

Tbe  appellants  contend  that  tbe  act  Is 
valid,  and  that  by  Its  provisions  a  lien  is 
given  in  Baltimore  city,  as  well  as  in  the 
counties  of  tbe  state,  for  the  payment  of 
debts,  both  for  labor  and  material.  The  ap- 
pellee contends  that  under  the  true  interpre- 
tation of  the  act  the  lien  for  material  debts 
is  confined  to  tbe  countira,  and  does  not  ex- 
ist in  Baltimore  city,  and  also  suggests, 
rather  than  contends,  that  the  act  as  signed 
and  printed  in  the  published  volume  of  Laws 
of  1910,  differs  from  tbe  act  as  it  actually 
passed  the  General  Assembly,  and  is  there- 
fore not  a  valid  act  at  all.  The  circuit  court 
held  the  act  to  be  valid,  and  sustained  the 
Interpretation  placed  upon  It  by  the  appellee. 

The  most  satisfactory  way  to  determine 


what  was  the  sltoation  after  the'  paasage  of 
chapter  52  of  1910  is  to  ascertain  what  was 
the  situation  immediately  preceding  its  pas- 
sage. At  that  time  section  1  of  article  63, 
E»ubllc  General  Laws,  title  "Mechanic's  Lleo," 
was  as  follows: 

"Every  building  erected  and  every  bnildlng 
repaired,  rebuilt  or  Improved  to  tbe  extent  of 
one  fourth  its  value  In  Baltimore  dty  and 
in  any  of  the  counties  shall  be  subject  to  a 
lien  for  the  payment  of  all  debts  contracted 
for  work  done  for  or  about  the  same;  and 
In  tbe  counties,  except  Baltimore  county, 
every  such  building  shall  also  be  subject  to 
a  lioi  for  the  payment  of  all  debts  con- 
tracted for  materials  furnished  for  or  about 
the  same.  In  Baltimore  county  nothing  in 
this  article  except  as  provided  in  section  20, 
shall  entitle  any  person,  firm  or  corporation 
to  the  benefit  of  such  lien  upon  any  snch 
building  for  materials  furnished  for  or  about 
the  same,  unless  the  contract  for  furnishing 
such  material  shall  have  been  made  directly 
with  tbe  owner  of  such  building  or  bis  agent 
This  section  shall  not  .affect  or  impair  liens 
existing  In  Baltimore  county  on  April  11th, 
1902,  under  pre-existing  law."  It  is  dear, 
beyond  question,  that  under  that  section,  the 
existing  situation  up  to  that  point  of  time 
was  that  in  Baltimore  dty  there  was  no  lien, 
except  for  work  done;  that  in  Baltimore 
county  there  was  a  lien  for  work  done^  but 
none  for  materials  furnished,  except  tchen 
the  oontract  therefor  was  directly  with  the 
owner  of  the  building  or  his  agent;  and  that 
in  all  the  other  counties  of  the  state  there 
was  a  lien,  toth  for  work  done  tmi  materi- 
als furnished  in  all  cases. 

Section  281  of  chapter  495  of  1908  repealed 
and  re-enacted  the  whole  Code  of  Public  Lio- 
cal  Laws,  title  "Baltimore  County";  and  sec- 
tion 281  of  that  artide,  which  was  the  only 
one  relating  to  mechanics'  liens,  was  as  fol- 
lows: "Every  building  erected,  and  every 
building  repaired,  rebuUt  or  improved  in  Bal- 
timore county  to  the  extent  of  one-fourth  its 
value,  shall  be  subject  to  a  lien  for  the  pay- 
ment of  all  debts  contracted  for  work  done 
or  materials  furnished  for  or  about  the 
same;  provided  that  nothing  in  article  63  of 
the  Public  General  Laws,  title  'Mechanics' 
Liens,'  except  as  provided  in  section  20  there- 
of, shall  entitle  any  person,  firm  or  corpora- 
tion, to  the  benefit  of  such  lien  upon  any 
such  building  in  Baltimore  county  for  ma- 
terials furnished  for  or  about  the  same,  un- 
less the  contract  for  furnishing  sudi  material 
shall  have  been  made  directly  with  the  own- 
er of  such  building  or  his  agent"  The  situa- 
tion of  Baltimore  county  was  therefore  the 
same,  whether  regard  be  had  to  the  public 
general  or  to  the  public  local  law.  In  the 
meantime,  there  was  no  change  In  the  legis- 
lation upon  that  subject  rdating  to  Balti- 
more dty;  the  lien  being  consistently  con- 
fined there  to  debts  for  work  done. 

Then  followed  chapter  S2  of  1810,  tbe  act 
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DOW  In  qnestion,  the  title  and  text  of  which 
la  an  follows: 

"An  Act  to  repeal  sec.  281  of  Art  8  of  the 
Code  of  Public  Local  Laws  of  Maryland, 
title  'Baltimore  Connty,'  as  said  section 
was  enacted  by  Chapter  495  of  the  Acts 
of  1908  of  the  General  Assembly  of  Mary- 
land, and  also  to  repeal  and  re-enact  with 
amendments  section  1  of  Article  63  of  the 
Code  of  Public  General  Laws,  title  'Me- 
chanic's Lien,'  as  amended  by  the  Acta 
of  1902,  chapter  432." 
"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  Maryland  that  section  281  of  Ar- 
ticle 3  of  the  Public  Local  Laws  of  Maryland, 
title  'Baltimore  County,'  as  said  section  was 
macted  by  Chapter  495  of  the  Acts  of  1908 
of  the  General   Assembly   of  Maryland,   be 
and  the  same  is  hereby  repealed,  and  that 
section  1  of  Article  63  of  the  Code  of  Public 
General  Laws  of  Maryland,  title  'Mechanic's 
Lien,'  as  amended  by  the  Acts  of  1902,  Chap- 
ter 432,  be  and  the  same  is  hereby  repealed 
and  reenacted  with  amendments  so  as  to 
read  as  follows: 

"1.  Every  bnlldlng  erected  and  every  build- 
ing repaired,  rebuilt  or  Improved  to  the  ex- 
tent of  one  fourth  Its  value  In  Baltimore 
City  and  In  any  of  the  counties  shall  be  sub- 
ject to  a  lien  for  the  payment  of  all  debts 
contracted  for,  work  done  for,  or  about  the 
same  and  in  the  counties.  Every  such  build- 
ing shall  also  be  subject  to  a  lien  for  the  pay- 
ment of  all  debts  contracted  for,  materials 
furnished  for  or  about  the  same. 

"Sec  2.  And  be  it  further  enacted,  that  this 
Act  shall  take  effect  from  the  date  of  Its 
passage." 

The  pnnctnation  and  capital  letters  in  the 
above  transcript  are  precisely  as  they  appear 
in  the  printed  volume.  In  C.  L.  M.  Exhibit 
A,  there  is  not  a  single  {)unctuatlon  mark  of 
any  description,  except  the  i;>eriod  at  the  end 
of  the  section,  and  the  great  seal  was  never 
impressed  thereon;  nor  was  it  signed  by  the 
Governor  and  the  presiding  officers  of  the 
Senate  and  House  of  Delegates.  C.  L.  M.  Ex- 
hibit B  is  the  enrolled  copy  of  this  bill,  up- 
on which  the  great  seal  was  Impressed,  and 
which  was  presented  to  the  Governor  for 
bis  signature.  Before  It  was  si^ed,  how- 
erer,  it  was  returned  to  the  Senate,  in  re- 
sponse to  a  message  from  that  body,  and, 
after  making  certain  amendments  to  the  title 
and  body  of  the  act,  which  in  no  way  affect 
the  qnestion  In  this  case,  it  was  passed  by 
both  bouses  as  amended.  There  is  not  a 
single  punctuation  mark  In  this  exhibit,  of 
any  description,  except  the  period  at  the  end 
of  section  1,  but  capital  letters  are  used  in 
several  places,  as  in  the  word  "Counties" 
whenever  it  occurs;  In  the  word  "Every,"  be- 
tween the  words  "Countfes"  and  "such";  in 
the  word  "Cbntracted"  as  last  used  in  that 
section,  and  in  the  word  "Materials"  as  last 
nsed  therein,  thns  indicating  a  total  ab- 
sence of  discrimination  and  signlflcance  in 
the  nse  of  capital  letters. 


[1]  We  have  examined  and  compared  the 
printed  act  with  the  original  second  enrolled 
copy,  signed  by  the  Governor,  and  on  file  in 
the  office  of  the  clerk  of  this  court,  and  it 
agrees  In  every  respect  with  the  printed  act. 
except  that  there  Is  no  comma  after  the 
word  "r^mired"  in  the  first  Hue.  In  all  oth- 
er respects  there  is  the  same  faulty  and  un- 
meaning punctuation.  The  only  difference 
between  the  two  e:(hibits — the  eiirolled  and 
signed  act  on  file  in  the  clerk's  office  of  this 
court,  and  the  printed  act — ^is  in  the  punctua- 
tion. Unless,  therefore,  punctuation  is, held 
to  be  an  essential  part  of  an  act  as  passed 
by  the  Legislature,  this  act,  as  signed  by  the 
Governor,  and  as  printed  in  the  statute  book, 
la  the  same  act  passed  by  the  Legislature, 
and  not  another  or  different  act,  tind  is  not 
invalid  because  of  merely  Inaccurate  punc- 
tuation, or  the  absence  of  punctuation. 

[2]  If  the  punctuation  can  be  supplied,  or 
altered,  so  as  to  render  the  language  of  the 
act  Intelligible,  and  to  bring  it  into  accord 
with  the  obvious  purx>ose  of  the  Legislature, 
It  is  the  plain  duty  of  the  court  to  supply 
the  defect,  or  make  the  change;  and,  as  that 
result  can  be  accomplished  in  this  case  by 
a  slight  change,  and  in  accordance  with  de- 
cisions of  our  own  and  other  courts,  we 
cannot  hold  this  act  to  be  Invalid.  In  Wea- 
therly  v.  Mister,  39  Md.  629,  the  court  said: 
"Punctuation  may  perhaps  be  resorted  to 
when  no  other  means  can  be  found  of  solv- 
ing an  ambiguity,  but  not  in  cases  where 
no  real  ambiguity  exists,  except  what  the 
punctuation  itself  creates.  In  such  cases, 
It  will  not  be  allowed  to  confuse  a  construc- 
tion otherwise  clear."  If  the  punctuation  be 
disregarded,  it  will  be  impossible  to  read 
the  text  of  this  act  without  Instantly  and 
unheaitatingly  determining  that  the  sole  pur- 
pose of  the  Legislature  was  to  put  Baltimore 
county  upon  the  same  footing  as  all  the  oth- 
er counties  of  the  state,  without  altering  the 
law  relating  to  Baltimore  city.  This  pur- 
pose will  be  made  clear  by  striking  out  the 
period  after  the  word  "counties,"  changing 
the  capital  "E"  in  the  word  "every"  to  a 
small  "e,"  and  inserting  a  comma  after  the 
word  "same."  The  period  and  the  capital 
"E"  following  break  Into  two  sentences  what 
was  evidently  designed  to  be  one  sentence, 
and  destroy  what  would  otherwise  be  the 
clear  meaning  of  the  language  used.  Almost 
the  identical  change  now  proposed  was  made 
in  Manger  v.  Board  of  Examiners,  90  Md. 
659,  45  Atl.  891;  Judge  McSherry  saying: 
"Neither  bad  grammer  nor  Inaccurate  punc- 
tuation can  alter  the  obvious  sense  of  a  leg* 
Islatlve  enactment  This  is'  necessarily  so. 
The  statutes  in  England  are  not  punctuated 
in  the  original  rolls ;  but  more  or  less  marks 
of  punctuation  appear  in  them  as  printed, 
by  authority.  With  us,  the  punctuation  is 
the  work  of  the  draftsman,  the  engrossers, 
or  the  printers.  In  the  legislative  body,  the 
bills  are  read,  so  that  the  ear,  not  the  eye, 
takes  cognizance  of  it    Therefore  the  punc- 
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taatlon  is  not,  in  dther  country,  of  controlling 
effect  in  tlie  interpretation."  The  same  view 
is  beld  by  other  conrts  of  high  standing. 
In  Martin  t.  Gleason,  138  Mass.  183,  28  N. 
B.  664,  the  court  said,  "Punctuation  may 
sometimes  be  properly  disregarded."  In 
Oyger's  Estate,  65  Pa.  311,  Judge  Sharswood 
said,  "No  punctuation  ought  to  control  a 
statate;"  and  in  Randolph  t.  Bayne,  44  Gal. 
366,  the  court  said,  "Punctuation  cannot  be 
permitted  an  effect  which  would  lead  to  al>- 
snrdlty."  The  repetition  In  the  statute  be- 
fore us  of  the  words  "and  in  the  counties" 
Is  meaningless  as  the  punctuation  stands,  be- 
canse  the  counties  are  provided  for  by  the 
earlier  nse  of  the  same  words;  but,  when 
the  punctuation  Is  changed  as  Indicated,  the 
meaning  of  the  latter  words  becomes  appar- 
ent, and  legal  effect  is  given  to  their  use. 
We  therefore  fully  concur  in  the  interpreta- 
tion of  this  act  by  the  learned  Judge  of  the 
circuit  court. 

[3]  The  appellants  suggested  that  in  any 
event  they  were  entitled  to  a  lien  for  the 
work  done,  and  that  the  bill  should  have 
been  retained  for  that  purpose.  But  the  con- 
tract in  this  case  was  an  indivisible  contract 
upon  Its  face  for  labor  and  materials,  and  in 
Evans  Marble  Company  v.  International 
Trust  Company,  101  Md.  210,  60  Atl.  667,  109 
Am.  St  Rep.  568,  it  was  held  under  such  a 
contract  there  was  no  enforceable  lien  what- 
ever. The  bill  was  therefore  properly  dis- 
missed. 

Decree  affirmed,  with  costs  to  the  appel- 
lees above  and  below. 


CHESAPBAEnS  &  POTOMAC  TELEPHONE 

00.  OF  BALTIMORE  v.  BOARD  OF 

CODNTX  COM'RS. 

(Coart  of  Appeals  of  Maryland.    June  23, 
1911.) 

1.  Affxal  ANn  Ebbob  ((  78*)— Obdebb  Ap- 
FEAXABLB— Final  Obdbb. 

Where,  though  a  demurrer  to  the  petition 
was  sustained  in  a  proceedinp;  to  review  the 
refusal  of  the  county  commissioners,  acting  as 
a  board  of  control  and  review,  to  abate  an  as- 
sessment, the  petition  was  not  dismissed,  and 
no  final  disposition  made  of  the  case,  the  order 
sustaining  the  demurrer  was  not  final  so  as 
to  be  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  78.*] 

2.  Taxation  (|  493*)  — Assessment— Review 

BY    ClBCUIT   CoUBT—GbOUNDS    OF  APPEAI/— 

excessive  Valuation. 

Laws  1910,  c.  300,  providing  for  a  general 
valuation  and  reassessment  of  property  for 
taxation,  provides  for  the  return  of  the  assess- 
ments authorized  by  the  act  to  the  county  com- 
missioners, sitting  as  boards  of  control  and  re- 
view. Section  7  requires  such  boards  to  be 
sworn  before  entering  upon  their  duties.  Sec- 
tion 20  gives  snch  IxMirda  the  power  to  correct 
any  assessments  returned  to  taem,  and  to  in- 
crease any  valuation  returned.  Section  21  per- 
mits one  claiming  not  to  own  property  assessed 
to  him,   or  that  is  exempt,  to  file  a  petition 


in  tlte  dreolt  oonrt,  stating  the  gioond  npon 
which  the  exemption  is  claimed,  or  denying 
ownership,  and  provides  for  a  determination 
whether  the  property  is  subject  to  assessment, 
or  should  be  valued  to  the  alleged  owner.  Chap- 
ter 430,  approved  four  days  after  chapter  300, 
adds  section  17a  to  Code  Pub.  Gen.  Laws  1804, 
art.  81,  which  section  provides  that  any  per- 
son, claiming  to  be  aggrieved  "because  of  an 
assessment  made  by  the  county  commissioner* 
*  *  *  or  because  of  the  failure  to  reduce  or 
abate  an  existing  assessment,"  may  appeal  to 
the  circuit  court,  and  that  the  diMctions  of 
article  81,  i  17,  as  to  appeals  to  the  Baltimore 
dty  court,  shall  apply  to  proceedings  in  the 
circuit  courts,  provided  that  the  section  shall 
not  apply  to  assessments  under  Acts  1886,  c. 
120.  Section  17  provides  for  an  appeal  to  the 
Baltimore  city  court  by  one  aggrieved  by  an  as- 
sessment of  the  appeal  tax  court  of  Baltimore. 
or  for  failure  to  abate  or  reduce  an  existing 
assessment.  Held,  that  chapter  300,  |  21,  did 
not  authorize  an  appeal  to  the  circuit  court 
from  an  assessment  by  the  county  commission- 
en,  acting  as  a  lioard  of  oMitroI  and  review,  on 
the  ground  that  the  valuation  and  assessment 
was  excessive. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Dec.  Dig.  I  493.*] 

3.  Taxation  (|  493*)  —  Assessment— Appeal 

TO  ClBCniT  CODBT— EIXCESSIVE  VALUATION. 

Laws  1910,  c.  480,  |  17a,  does  not  author- 
ize an  appeal  to  the  circuit  court  on  the  giuund 
of  an  excessive  valuation  and  assessment  by 
the  connty  commissioners,  acting  as  a  board  of 
control  and  review ;  that  section  only  applying 
to  "existing"  assessments,  and  not  to  thcae  in 
course  of  being  made. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec  Dig.  I  493.*] 

4.  Taxation  (g  493*)  —  Assessment— Appkai 
TO  CiBcriT  COURT— Excessive  Valuation. 

Laws  1910,  c.  430,  f  17a,  would  not  author- 
ize an  appeal  to  the  circuit  court  from  an  as- 
sessment by  the  county  commissioners,  acting 
as  a  board  of  control  and  review ;  the  assess- 
ment being  a  new  general  assessment,  made  un- 
der chapter  300,  and  the  section  only  applying 
to  assessments  made  from  time  to  time  by  the 
county  commissioners  as  such. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec.  Dig.  (  «8.*]     ' 

Appeal  from  Circuit  Court,  AUegany  Ooan- 
ty;  Robert  R.  Henderson,  Judge. 

Proceedings  by  the  Chesapeake  ft  Potomac 
Telephone  Company  of  Baltimore  City  against 
the  Board  of  County  Commissioners,  sitting 
as  a  Board  of  Control  and  Review.  From  an 
order  sustaining  a  demurrer  to  the  petition, 
petitioner  appeals.    Appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  PEIARCB, 
BURKE,  URNER,  and  STOCKBRIDGE,  JJ. 

Shirley  Carter,  for  appellant  Harry  B. 
Donnelly,  for  appellee. 

BOYD,  C.  J.  Tbe  appellant  filed  an  appeal 
in  the  circuit  court  for  Allegany  county  from 
what  it  alleged  to  be  an  exorbitant  valuation 
and  unlawful  assessment  of  its  wires  and 
cables  in  Allegany  county,  and  prayed  that 
the  increase  in  the  valiution  of  the  same,  as 
made  by  the  county  commissioners  of  that 
county,  sitting  as  a  board  of  control  and  re- 
view, be  reviewed  by  that  court  and  abated 
or  reduced.    The  petition  alleges  tbat  the  ap- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dlx.  *  Am.  Die  Key  No.  Series  *  Bep'r  Indexes 
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pellant  returned  all  of  Its  aissesBable  proper- 
ty In  the  respective  election  districts  and  as- 
BeBsment  districts  of  the  county,  and  that  the 
valuation  set  upon  the  wires  and  cables  bj  it 
in  its  retnm  was  the  fnll  value  of  the  same; 
that,  on  January  6,  1911,  the  appellees  noti- 
fied the  appellant  that  they  had  Increased 
the  valuation  as  returned  by  It,  by  doubling 
that  so  set  ui)on  Its  Iron  and  copper  wire  and 
aerial  and  underground  cables;  that  it,  on 
the  9th  day  of  January,  filed  Its  appeal  with 
the  county  commissioners,  sitting  as  a  board 
of  control  and  review,  setting  forth  that  the 
increase  In  valuation  of  Its  wires,  etc.,  was 
not  warranted  by  law,  and  prayed  the  board 
of  county  commissioners  to  abate  the  in- 
crease; that  after  a  hearing  they,  sitting  as 
a  board  of  control  and  review,  notified  peti- 
tioner that  they  had  decided  to  leave  the  val- 
nation  as  made  by  them. 

The  circuit  court  passed  an  order,  setting 
Bald  petition  and  appeal  down  for  hearing, 
and  directing  a  subpoena  duces  tecum  to  be 
Issned  to  the  county  commissioners, ,  sitting 
as  a  board  of  control  and  review,  requiring 
them  to  produce  the  record  of  proceedings, 
and  all  papers  and  documents  in  reference  to 
the  valuations  and  assessments  appealed 
from. 

The  defendants  demurred  to  the  petition, 
for  the  reasons:  (1)  That  it  did  not  allege 
that  the  property  mentioned  was  exempt  from 
assessment,  valuation,  and  taxation.  (2) 
That  It  did  not  allege  that  It  was  not  the 
property  of  the  petitioner,  and  should  not  be 
assessed  as  such.  (S)  And  for  other  reasons 
to  be  made  known  at  the  hearing.  The  de- 
murrer was  sustained  by  a  short  entry  to 
that  effect  on  the  docket,  and  the  appeal  was 
taken  four  days  thereafter. 

[1]  The  petition  was  not  dismissed,  and  no 
final  disposition  of  the  case  was  made,  by 
entry  of  Judgment  for  costs  or  otherwise. 
It  was  not  a  proceeding  in  equity;  and  hence 
it  was  not  such  a  case  as  McNlece  v.  Ellason, 
78  Md.  168,  27  Atl.  940,  referred  to  by  the 
appellant,  but,  as  there  was  no  motion  to  dis- 
miss the  appeal,  and  the  questions  Involved 
were  fully  argued,  we  will  state  our  views 
on  them,  as  we  understand  from  the  appel- 
lant's brief  the  ruling  on  the  demurrer  con- 
clndes  the  case. 

[2]  We  have  no  doubt  that  the  lower  court 
was  right  in  holding  that  there  was  no  ap- 
peal to  that  court  on  the  grounds  alleged  in 
the  petition.  Chapter  300  of  the  Acts  of 
1910  is  "An  act  to  provide  for  the  general 
revaluation  and  reassessment  of  prop^ty  for 
purposes  of  taxation  In  all  the  counties  of 
this  state  except  Somerset  and  Worcester 
counties."  Due  provision  is  made  by  that  act 
for  assessments  by  the  assessors  authorized 
to  be  appointed,  and  upon  the  completion  of 
their  work  for  the  return  of  the  assessments, 
Khedules,  and  returns  filed  with  them,  as 
veil  as  all  books,  documents,  etc.,  to  the 
county  commissioners  of  the  respective  coun- 
ties, dttlng  as  boards  of  control  and  review. 


The  members  of  the  respective  boards  of  con- 
trol and  review  are  required  to  take  the  oath 
set  out  in  section  7  before  entering  upon  their 
duties,  which  of  Itself  indicates  that  they 
were  not  acting  in  the  discharge  of  their  or- 
dinary duties  as  county  commissioners. 

By  section  20,  the  boards  of  county  com- 
missioners, acting  as  boards  of  control  and 
review,  are  required  to  give  notice  of  their 
meetings,  and  to  proceed  to  consider  the  re- 
turns made  by  the  assessors,  and  to  hear  and 
determine  the  appeals  authorised  by  section 
16  (which  are  not  applicable  to  this  case). 
That  section  (20)  specifies  a  number  of  duties 
and  powers  of  the  boards  of  county  commis- 
sioners, acting  as  boards  of  control  and  re- 
view; amongst  others,  that  they  "shall  have 
power  to  correct  any  valuation  or  assessment 
returned  to  them,  respectively,  whether  any 
complaint  or  appeal  has  been  made  In  rela- 
tion thereto  or  not,"  and  "shall  have  the  pow- 
er to  Increase  any  valuation  so  returned  to 
them,  respectively,  in  every  case  In  which 
they  shall  deem  it  proper  to  make  due  in- 
crease," provided  notice  of  such  Increase  Is 
given,  etc. 

Section  21  provides  that  each  board  of  con- 
trol and  review  shall,  with  the  aid  of  their 
clerks,  enter  and  record  In  books  to  be  print- 
ed for  the  purpose  accurate  and  fair  accounts 
of  all  the  properties  within  their  respective 
counties,  which  have  been  valued  as  provid- 
ed. The  said  records  shall  show  the  name 
of  each  owner  in  each  election  district,  the 
property  valued  to  him,  description  of  the 
properties,  etc.  Indexes  are  required  to  be 
made,  and  the  boards  of  control  and  review 
were  required  to  return  the  books  and  in- 
dexes so  prepared  to  the  county  commission- 
ers "not  later  than  sixty  days  after  they 
shall  have  respectively  as  boards  of  control 
and  review  began  their  work  of  reviewing 
the  returns  of  said  assessors  in  the  said 
counties,"  unless  the  Grovernor  extended  the 
time. 

It  then  provides  that :  "The  owner  of  prop- 
erty or  owner  to  whom  property  has  been 
valued  and  who  shall  claim  that  the  property 
so  to  him,  her  or  It  valued  is  not  owned  by 
him,  her  or  it,  or  is  exempt  from  valuation 
or  assessment  ♦  ♦  •  may  file  a  petition 
in  the  circuit  court  for  that  county  In  which 
the  said  property  has  been  so  valued,  setting 
forth  the  facts  of  the  said  case  aud  the 
ground  upon  which  said  exemption  Is  claim- 
ed or  denying  all  said  ownership."  It  then 
provides  for  a  hearing  by  the  court,  and  for 
the  court  determining  "whether  the  said 
property,  so  valued  to  the 'said  owner,  is  or 
is  not  subject  to  such  valuation  and  assess- 
ment, or  ought  not  to  be  valued  to  said  alleg- 
ed owner,"  etc.  Section  22  provides  for  cas- 
es where  property,  not  exempted,  has  not 
been  valued ;  and  section  23  provides  for  ap- 
peals to  this  court  by  parties  to  the  proceed- 
ings mentioned  in  sections  21  and  22,  and 
that  on  such  appeala  the  original  papers  be 
transmitted. 
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It  to  therefore  perfectly  dear  that  the  only  i 
appeals  to  the  circuit  courts  under  section 
21,  which  alone  provides  for  appeals  by  the 
owners  of  property  to  the  court,  are  on  the 
grounds,  either  that  the  party  to  whom  It  la 
assessed  Is  not  the  otoner,  or  that  the  prop- 
erty it  exempt.  That  act  does  not  In  any 
way  suggest  the  right  of  any  one  to  appeal 
to  the  court  on  the  ground  that  the  valuation 
Is  too  high;  but,  on  the  contrary.  It  does 
Just  what  prior  general  assessment  laws  have 
done — leaves  the  valuation  of  the  property  to 
the  assessors,  subject  to  the  review  of  the 
board  of  control  and  review.  It  would  un- 
doubtedly greatly  and  unnecessarily  add  to 
the  labors  of  the  courts  If  they  had  the  pow- 
er and  were  required  to  review  valuations 
wheu  general  assessments  were  made;  but, 
so  far  as  we  are  aware,  that  has  never  been 
attempted  by  the  Legislature  of  tUs  state. 
In  moat  cases,, It  could  perhaps  be  more  sat- 
isfactorily done  by  business  men  than  by 
Judges.  j 

[S,  4]  But  It  to  contended  that  chapter  430 
of  the  acts  of  1910  gives  such  right  of  ap- 
peal. We  cannot,  however,  agree  with  that 
contention.  It  to  true  that  that  act  was  ai»- 
proved  by  the  Governor  four  days  after  chap- 
ter 300,  but  it  Is  perfectly  manifest  that  it 
was  not  intended  to  make  the  circuit  courts 
boards  of  control  and  review,  and  tbto  court 
the  final  board,  to  determine  valuations  of 
properties,  made  under  the  general  assess- 
ment contemplated  by  chapter  300,  or  any 
other  general  assessment  law.  It  would  be 
impracticable,  if  not  impossible,  for  the  courts  | 
to  so  act  and  attend  to  their  regular  duties, ' 
and  the  various  provisions  of  chapter  300 
negative  such  an  idea.  In  the  first  place,  we 
have  seen  what  are  the  grounds  upon  which 
an  Interested  party  can  go  into  court,  and 
there  to  no  suggestion  of  the  right  of  appeal 
on  account  of  the  valuation,  but  It  to  ex- 
cluded as  effectually  as  If  it  had  in  terms 
been  denied.  The  circuit  courts  could  have 
no  possible  right  to  review  and  change  such 
valuation,  unless  the  statute  In  express  terms 
or  by  necessary  Implication  conferred  such 
right,  and  that  has  not  been  done.  In  thus 
speaking  of  it,  we  are  leaving  out  of  consid- 
eration the  question  whether  the  Legislature 
could  require  the  Judges  of  those  courts  to 
perform  such  services. 

The  assessments  made  under  chapter  300 
(and  those  Involved  in  tbto  case  were)  are 
first  made  by  the  assessors,  and  then  are  sub- 
ject to  review  by  the  board  of  control  and  re- 
view. When  the  latter  complete  their  work 
— in  other  words,  when  all  the  property  in 
the  county  has  been  assessed,  or  to  supposed 
to  be — they  turn  the  books,  etc.,  showing  the 
amount  of  the  assessment  on  each  property, 
with  the  names  of  the  respective  owners,  etc, 
over  to  the  county  commissioners,  and,  al- 
though the  same  Individuals  compose  the  two 
boards,  their  duties  are  as  separate  and  dis- 
tinct In  the  respective  capacities  in  which 


they  act,  as  If  tbey  were  dUterent  Indlvld- 
uato.  'iha  county  commissioners,  at  twsh, 
take  no  part  in  fixing  the  valuations  on  the 
properties  in  the  county,  and  it  to  only  after 
the  assessment  to  completed  and  the  books 
are  turned  over  to  them  that  they  have  any- 
thing to  do  with  the  assessment,  beyond  the 
appointment  of  assessors,  etc. 

The  petition  in  this  case  shows  that  the  in- 
crease in  the  valuation  was  made  by  the 
county  commissioners,  sitting  as  a  board  of 
control  and  review,  and  the  appeal  taken  by 
the  appellant  was  to  the  board  acting  in  the 
same  capacity. 

Chapter  430  of  the  Acts  of  1910  added  sec- 
tion 17a  to  article  81  of  the  Code.  It  pro- 
vides that :  "Any  person  or  persons,  or  corpo- 
ration, claiming  to  be  aggrieved  because  of 
an  assessment  made  by  county  commissioners 
of  any  one  of  the  counties  of  thto  state,  or 
because  of  the  failure  to  reduce  or  abate  an 
extoting  assessment,  may,  by  petition,  appeal 
to  the  circuit  court  of  the  county  in  which 
said  property  to  situated."  It  then  goes  on 
to  provide  that  all  of  the  directions  set  forth 
in  section  17  of  that  article,  relating  to  the 
taking,  prosecution,  and  determination  of  the 
appeals  thereby  authorized  to  the  Baltimore 
dty  court,  shall  be  applicable  to  the  proceed- 
ings in  the  circuit  courts  for  the  counties. 
Section  17  of  article  81  provided  for  an  ap- 
peal to  the  Baltimore  city  court  by  any  one 
aggrieved  by  an  assessment  of  the  appeal 
tax  court  of  Baltimore  city,  or  because  of 
the  failure  to  reduce  or  abate  an  extoting  as- 
sessment, and  the  Intention  -  of  the  Legisla- 
ture evidently  was  to  extend  the  same  provi- 
sions to  the  counties,  which  theretofore  had 
been  confined  to  Baltimore  dty.  But  the 
very  language  of  the  statute  shows  that  the 
failure  to  reduce  or  abate,  at  which  a  party 
might  feel  aggrieved,  was  "the  fftilnre  to  re- 
duce or  abate  an  exitting  assessment,"  not 
some  assessment  which  was  in  process  of  be- 
ing made,  as  thto  was  until  completed  by  the 
board  of  control  and  review.  The  other 
ground  for  appeal  to  the  court  was  "because 
of  an  assessment,  made  by  county  oommit- 
tioneri  of  any  of  the  counties  of  thto  state," 
and  what  we  have  already  said  to  sufficient 
to  indicate  that  in  our  Judgment  thto  valua- 
tion was  not  made  by  the  county  commission- 
ers, as  such,  but  by  the  board  of  control  and 
review;  and  hence  it  cannot  properly  be  said 
that  thto  proceeding  can  be  entertained  under 
chapter  430  of  the  Acts  of  1910. 

Section  17a  concludes  by  saying,  "none  of 
the  provisions  of  thto  section  shall  apply  to 
assessments  made  under  the  act  of  1896, 
chapter  120."  We  do  not  regard  that  of  any 
particular  significance.  It  certainly  was  nev- 
er intended  to  mean  that  section  17a  was  not 
to  be  subject  to  the  act  of  1896,  c  120,  but 
was  to  be  subject  to  chapter  300  of  the  Acts 
of  1910,  which  was  Intended  as  a  substitute 
for  the  act  of  1896,  in  so  far  b4  the  general 
assessments  were  concerned.     Section  1  of 
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chapter  800  of  Acts  of  1910  provides  that 
there  shall  be  an  entire  revaluation  and  re- 
assessment, for  the  purposes  of  taxation,  of 
all  the  property,  real,  personal,  and  mixed, 
sabject  to  taxation  under  existing  laws,  in 
all  the  counties  of  the  state,  except  Somerset 
and  Worcester,  "and  such  an  entire  revalua- 
tion and  reassessment  are  hereby  ordered 
and  required  to  be  made."  As  when  chapter 
430  was  Introduced  the  act  of  1896  was  the 
last  general  assessment  law,  it  was  doubtless 
supposed  to  be  wisest  to  expressly  except  it, 
but,  even  if  the  county  commissioners  bad 
assessed  this  property  in  1910,  or  at  any  time 
before  the  new  general  assessment  was  com- 
pleted, by  the  very  terms  of  the  act,  it  would 
have  been  required  to  be  revalued  and  re- 
assessed according  to  chapter  300. 

Much  more  might  be  said,  but  it  seems  to 
be  perfectly  clear  that  ctiapter  300  was  pro- 
viding for  the  general  assessment  of  all 
property  in  the  counties  of  the  state,  except- 
ing the  two  named,  and  ttiat  any  assessment 
made  under  it  was  governed  by  its  provisions, 
and  that  the  assessment,  reduction,  and  abate- 
ment spoken  of  in  cliapter  430  referred  to 
such  only  as  can  properly  be  made  by  the 
county  commissioners,  from  time  to  time,  and 
not  such  as  assessors  and  boards  of  control 
and  review  make,  when  there  is  a  new  gen- 
eral assessment. 

As  we  do  not  regard  the  ruling  on  the  de- 
morrer  in  such  a  case  as  this  a  final  order 
from  which  an  appeal  can  be  taken,  we  will 
dismiss  the  appeal. 

Appeal  dismissed;  the  appellant  to  pay  the 
costs. 


PRESTON  V.  SAFE  DEPOSIT  &  TRUST 
CO.  et  aL 

(Court  of  Appeals  of  Maryland.     Jane  24, 
1911.) 

1.  TansTS  (S 193%*)— Tbsxamjbntabt  Tbubtb— 

POWEB  TO  OBDEB    SaLK. 

A  decree  for  the  sale  of  property,  devised 
in  trust,  upon  future  applications,  when  it 
should  appear  that  such  sales  would  be  advan- 
tageona,  was  not  authorized  under  the  Act  of 
1S6S,  c.  273,  it  being  essential  under  that  stat- 
ute that  the  advantage  appear  to  exist  at  the 
date  of  the  decree ;  and  it  might  be  legitimately 
inferred  that  a  sale  was  not  beneficial  when  the 
decree  was  made,  as  required  by  the  statute, 
where  the  trustee  did  not  make  a  sale  until  15 
years  thereafter. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dfg.  f  193%.»] 

2.  TBVSTB  (I  177*y— B<JTnTABI.B  JUBISDICnOW. 

The  superrislon  of  the  administration  of 
tmsts  is  a  well-Kcognized  ground  of  equity  Ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  177.*] 

3.  Appeal  awd  Ebbob  (J  837*)— Fihdings— 
Coiroi.usrvxNB88  in  EqirnT. 

Tbe  Court  of  Appeals  is  not  bound  by  the 
allegations  of  a  bill,  whether  they  be  of  fact  or 
conclusions  of  law,   but   may   inquire  into   all 


questions  of  law  or  fact  presented  by  the  plead- 
ings or  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  837.»] 

4.  Tbtjsts    (S  191*)— Poweb  of  Salk— Tbsta- 
mentabt  tbt7sts — implied  poweb. 

The  existence  of  expressed  powers  of  sale 
in  a  testamentary  trust  would  not  necessarily 
negative  an  implied  power  of  sale  of  other  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  (f  82-98 ;   Dec  Dig.  f  l9l.*] 

6.  Tbusts  (I  191*)— Tebtamkntabt  Tbubts— 

Implied  Poweb  or  Sale. 

An  implied  power  of  sale  in  a  testamentary 
trust  must  be  derived  from  the  language  of  the 
will,  which  neceasari^  implies  its  exercise,  or 
where  it  is  essentia]  for  carrying  out  testator's 
purposes  or  he  intended  that  such  power  exist 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  a  82-98;    Dec.  Dig.  {  191.*] 

6.  Tbtjbts  (I  191*)— Tbstamentabt  Tbusts— 
Implied  Poweb  or  Sale. 

A  will,  after  devising  property  in- trust  to 
pay  the  income  to  testator's  widow,  provided 
that  tlie  property  should  be  held  in  trust;  in 
the  second  place,  to  invest  the  net  surplus  in 
good  securitiesj  to  be  held  in  .trust  for  the  same 
purposes  mentioned,  and  "in  like  manner  to  in- 
vest the  proceeds  of  the  sale  of  any  real  estate 
or  leasehold  or  personal  property  that  may  be 


sold  by  them."  The  will  also  expressly  author- 
ized the  sale  of  certain  property  by  the  trus- 
tees.    Beld,  that  the  will  impliedly  authorized 


the  sale  by  the  trustees  of  property  other  than 
that  expressly  authorized. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  K  82-98;   Dec.  Dig.  f  191.*] 

7.  Tbubts  (|  197*)— Poweb  or   Sal»— Exeb- 

OISB— Validitt. 

Where  one  having  various  capacities  exe- 
cutes a  delegated  authority  in  one  of  them,  the 
law  will  attribute  the  act  to  the  proper  author^ 
ity,  though  he  does  not  profess  to  exercise  tiMt 
authority  in  doing  the  particular  act,  so  that 
the  fact  that  the  testamentary  trustee  sold  the 
trust  property  under  a  decree  of  court  based 
upon  statutory  authority,  which  was  erroneous 
be<»use  the  statute  did  not  authorize  sales  made 
in  the  future  as  it  appeared  advantageous,  did 
not  prevent  the  trustee  from  making  good  title, 
where  he  in  fact  had  an  implied  power  of  sale 
under  the  will,  but  did  not  purport  to  act  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  Si  252-257;   Dec  Dig.  {  197.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  H.  Arthur  Stump,  Judge. 

Suit  by  the  Safe  Deposit  &  Trust  Compa- 
ny, trustee,  and  another,  for  the  sale  of  prop- 
erty under  a  testamentary  trust  From  an 
order  overruling  exceptions  to  a  sale  made 
to  Herbert  R.  Preston,  he  appeals.  Order 
aflSrmed. 

Argued  before  BOTD,  O.  J.,  and  PBARCE, 
BURKE,  URNER,  and  STOCKBRIDGE,  JJ. 

Herbert  R.  Preston,  pro  se.  D.  E.  Este 
Fisher,  for  api)ellees. 

STOCKBRIDGE,  J.  The  case  comes  be- 
fore the  court  upon  an  appeal  from  an  order 
of  the  circuit  court  No.  2  of  Baltimore  City 
overruling  the  exceptions  of  the  appellant, 
filed  to  a  sale  reported  as  made  to  him,  of 
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certain  property  known  as  "Belle  Grove,"  in 
Baltimore  county. 

The  exceptions,  fonr  in  number,  all  turn 
upon  two  questions:  the  power  of  the  cir- 
cuit court  No.  2  to  decree  the  sale  of  the 
property  under  which  decree  the  sale  of 
"Belle  Grove"  purports  to  have  been  made; 
and  whether  or  not  there  was  an  Implied 
power  of  sale  contained  in  the  will  of  the 
late  Darius  C.  Howell. 

A  concise  statement  of  certain  facts  will 
aid  in  reaching  a  correct  conclusion.  Darius 
0.  Howell  died  in  the  year  1887,  leaving  a 
last  will  and  two  codicils,  executed  in  con- 
formity with  the  statutl,  for  the  passing  of 
both  real  and  personal  property.  The  will  is 
quite  long,  but  the  essential  features  of  it 
may  be  briefly  summarized.  The  first  clause 
bequeaths  certain  personal  chattels  and  fur- 
niture tq  his  wife,  Katherine  B.  Howell.  The 
second  clause  gives  to  her  during  her  widow-, 
hood  his  residence  in  Baltimore  City,  and  his 
country  residence,  "Belle  Grove,"  and  fur- 
ther provides  that  upon  her  second  marriage 
or  death  the  same  should  constitute  a  part 
of  the  residuum  of  his  estate.  By  the  third 
clause  he  gave  a  half  interest  in  certain  prop- 
erty in  Baltimore  City  to  a  granddaughter, 
Edith  Howell,  for  life,  with  remainder  to  her 
children  and  descendants,  her  surviving,  with 
cross-remainders  among  them,  and,  in  de- 
fault of  such  descendants  or  their  death 
within  a  named  period,  then  to  another  grand- 
daughter, Florence,  for  life,  with  remainder 
in  like  manner  to  her  children  and  descend- 
ants, and  in  default  thereof  the  same  to  con- 
stitute a  part  of  the  residuum  of  his  estate. 
The  fourth  clause  of  the  will  contained  simi- 
lar provisions  with  regard  to  the  grand- 
daughter Florence.  The  fifth  or  residuary 
clause  of  the  will  devised  and  bequeathed 
the  balance  of  his  estate  to  certain  named 
trustees,  for  whom  the  present  appellee  was 
substituted  as  trustee  by  the  first  codicil  to 
the  will.  The  trusts  created  by  this  clause 
were  to  provide  an  income  for  his  wife,  Kath- 
erine E.  Howell,  of  $15,000  per  annum,  dur- 
ing her  widowhood  and  for  the  support  and 
education  of  his  child  or  children,  with  a 
further  provision  that  if  his  widow  should 
remarry  her  Income  should  be  reduced  to  the 
sum  of  $6,000.  The  will  further  provided  for 
the  payments  over  to  the  testator's  children 
ui>on  their-  attaining  a  certain  age,  and  that 
in  case  all  of  the  testator's  children  should 
die  under  the  age  of  20  years,  without  leav- 
ing Issue  living  at  the  time  of  his  or  her 
death,  then  the  residue  should  be  divided  be- 
tween the  two  granddaughters  already  named 
and  the  testator's  brothers  and  sisters,  and 
their  heirs,  executors,  and  administrators  in 
such  shares  as  bis  widow,  Katherine  E.  How- 
ell, should  appoint  by  ber  will,  and,  in  the 
event  of  the  failure  of  his  widow  to  exercise 
such  testamentary  power  of  appointment, 
then  for  division,  one  half  to  the  two  grand- 
daughters, and  the  other  half  to  bis  broth- 


ers and  sisters  in  equal  shares,  and  to  their 
heirs,  executors,  and  administrators. 

In  1895  the  Safe  Deposit  &  Trust  Compa- 
ny, the  trustee  under  the  will,  and  Kather- 
ine B..  Howell,  the  widow,  filed  the  bill  of 
complaint  in  this  case,  in  which  there  were 
made  as  parties  defendants  all  persons  then 
in  esse  who  had,  or  who  might  have  or  be 
entitled  to,  an  interest  under  the  terms  of 
Mr.  Howell's  will,  and  who  then  numbered 
approximately  100  persons,  many  of  them 
nonresidents.  The  bill  was  manifestly  in- 
tended to  be  filed  under  the  set  of  1808,  for 
it  alleges  that  the  relief  sought  will  be  to  the 
interest,  benefit,  and  advantage  of  all  per- 
sons concerned,  and  further  alleges  "that 
there  is  no  power  vested  in  said  trustee  to 
dispose  of  any  of  said  property  other  than 
the  property  on  Charles  Streat  avenue  and 
only  that  property  in  the  manner  and  on  the 
terms  mentioned  in  bis  will."  The  relief 
prayed  in  the  bill  was  that  the  court  should 
assume  general  Jurisdiction  over  the  aduiinis- 
tration  of  the  trusts  created  by  said  will,  and 
of  all  the  estate  of  the  testator,  and  that  a 
decree  might  be  passed  for  the  sale  or  lease 
of  the  property  or  such  parts  thereof  as  the 
court  may  decree  to  be  sold  and  at  such 
times  and  upon  such  terms  as  the  court 
might  from  time  to  time  direct;  that  a  cer- 
tain exchange  with  Blanchard  Randall  for 
the  straightening  of  lines  be  ratified,  and  for 
general  relief.  The  case  proceeded  to  decree, 
which  was  passed  on  the  24th  of  February, 
1896,  and  by  which,  in  consonance  with  the 
relief  prayed  in  the  bill,  the  circuit  court  No. 
2  of  Baltimore  City  assumed  "general  juris- 
diction over  the  administration  of  the  trusts 
under  the  last  will  and  testament  of  Darius 
C.  Howell,  late  of  Baltimore  county,  deceas- 
ed, and  the  codicils  thereto,  and  of  all  the 
property  and  estate  of  said  testator,"  and 
decreed  that  the  trustee  should  thereafter 
administer  the  trusts  created  by  said  will  un- 
der the  direction  of  the  court.  It  also  con- 
tained the  following  clause:  "And  it  is  fur- 
ther adjudged,  ordered,  and  decreed  that  all 
the  property  and  estate  of  said  testator  be 
sold  or  leased  in  such  parts  and  in  sndi  man- 
ner and  at  such  times  as  the  Safe  I>ei>osit  & 
Trust  Company  of  Baltimore,  which  is  hereby 
appointed  trustee  to  make  said  sales  or  leas- 
es, may  deem  most  advantageous  to  the  per- 
sons beneficially  entitled,  but  subject  to  the 
ratification  and  approval  of  this  court." 

About  fifteen  years  elapsed  from  the  pas- 
sage of  this  decree  until  the  report  of  the 
sale  which  gives  rise  to  tliis  appeal,  and  It 
is  now  contended  by  the  appellant  that  the 
circuit  court  was  without  iwwer  to  pass  such 
a  decree  as  it  did,  and  reliance  is  placed  up- 
on the  decision  of  this  court  in  the  case  of 
Ball  V.  Safe  Deposit  &  Trust  Co.,  92  Md.  503, 
48  Ati.  155,  52  L.  R.  A.  403.  In  that  case  a 
decree  was  held  to  be  objectionable  which 
authorized  sales  to  be  made  from  time  to 
time,  upon  applications  to  be  thereafter  made 
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to  the  court  as  occasions  mi^t  arise,  and 
wbenever  It  sbonld  appear  to  the  court  that 
such  sales  would  be  advantageous,  for  the 
reason  that  to  conform  with  the  statute  the 
advantage  must  appear  to  exist  at  the  date 
of  the  decree. 

[1]  That  In  this  case  it  was  not  so  bene- 
ficial at  tlie  time  when  the  decree  was  pass- 
ed Is  a  legitimate  inference  from  the  fact 
that  the  trustee  allowed  15  years  to  pass 
after  the  date  of  the  decree,  before  the  sale 
sow  In  question  was  reported,  and  so  far  as 
that  decree  was  predicated  upon  the  Act  of 
1S68,  c.  273,  It  was  open  to  the  Identical  ob- 
jection wlU>  the  decree  in  the  Ball  Case, 
supra. 

[2]  The  Bopervlslon  of  the  administration 
of  trusts  is  a  well-recognized  ground  of  equi- 
ty jurisdiction,  and  so  much  of  the  decree  as 
assumed  jurisdiction  over  the  administra- 
tion of  tlie  trust  estates  created  by  the  will 
is  not  open  to  any  legitimate  criticism. 

The  bill  had  alleged  the  nonexistence  of 
any  power  of  sale  in  the  will  except  for  a 
designated  piece  of  property  on  Cliarles 
Street  avenue,  which  was  not  this  lot,  or  for 
certain  spedfled  purposes,  and  the  present  is 
undoubtedly  not  one  of  such  purposes. 

[3]  But  this  court  is  not  and  cannot  be 
bound  by  the  allegations  of  a  bill,  whether 
they  be  of  fact  or  conclusions  of  law.  It  can 
properly  Inquire  into  aU  questions  of  fact  or ' 
law  properly  presented  by  the  pleadings  or 
evidence.  It  is  therefore  in  the  present  case 
fully  within  the  province  of  this  court  to  ex- 
amine and  determine  whether  the  will  of 
Darius  C.  Howell  contained  any  power  of 
sale  other  ttian  those  expressly  declared  and 
already  alluded  to. 

[4]  It  was  suggested,  rather  than  urged,  in 
the  brief  of  the  appellant,  that  the  existence 
of  express  powers  would  operate  to  negative 
any  Implied  power  of  sale.  This  is  not  the 
law.  In  the  case  of  Hamilton  t.  Buckmas- 
ter,  L.  R.  3  Ch.  323,  where  a  testator  by  the 
terms  of  bis  will  dii'ected  the  sale  of  all  his 
personal  estate,  the  power  of  sale  was  held 
to  extend  to  a  freehold  estate  owned  by  him 
at  the  time  of  Us  death,  where,  the  exercise 
of  such  iwwer  was  necessary  for  the  purpose 
of  carrying  out  the  trust  created  by  the  will, 
and  In  Corse  v.  Chapman,  163  N.  Y.  473,  47 
N.  E.  812,  a  testator  had  given  an  express 
power  of  sale  of  his  unimproved  and  unpro- 
ductive real  estate;  but  that  fact  was  held 
not  to  destroy  an  implied  power  of  sale  of 
bis  productive  real  estate. 

[(,  I]  The  next  question  to  consider  is 
whether  there  was  or  was  not  any  Implied 
power  of  sale  in  the  will  of  !Darlus  C.  Howell. 
That  no  particular  form  of  words  is  required 
to  constitute  an  implied  power  of  sale  has 
been  too  often  held  to  call  for  the  citation  of 
any  authorities.  Such  a  power,  if  It  exists, 
most  be  derived  either  from  language  in  the 
will,  which  necessarily  impUes  its  exercise,  or 
where  the  use  of  such  a  power  is  essential 


to  the  carrying  oat  of  the  objects  and  pur- 
poses of  the  testator,  as  In  the  case  of  Harri- 
son V.  Denny,  Trustee,  113  Md.  520,  77  Atl. 
837 ;  or  where  It  is  manifest  from  an  exami- 
nation of  the  entire  will  that  it  was  the  In- 
tent of  the  testator  that  such  a  power  should 
be  vested  in  and  exercised  by  his  executor  or 
trustee.  The  doctrine  of  Implied  powers  of 
sale  has  been  carefully  considered  by  this 
court  In  the  recent  case  of  Schloendom  et  aL, 
Trustees,  v.  Schmidt,  80  Atl.  309,  decided  at 
the  January  term,  1911;  and  all  that  is  req- 
uisite in  the  present  case  Is  to  consider  the 
doctrine  as  there  laid  down  as  applicable  to 
the  facts  presented  by  the  record  in  this  case. 

In  the  residuary  clause  of  the  will  of  Mr. 
Howell,  after  making  the  provision  for  the 
income  of  bis  widow,  occurs  the  following 
clause:  "And  in  trust.  In  the  second  place, 
after  making  the  payments  hereinbefore  in 
this  item  of  my  will  directed  to  be  made,  to 
Invest  the  net  surplus  of  the  income  of  the 
property  mentioned  in  this  fifth  item,  or  re- 
siduary clause,  in  good,  safe  securities,  always 
giving  the  preference  to  ground  rents  paying 
six  per  centum  per  annum  on  the  amount  of 
the  purchase  money  therefor,  or  real  estate 
paying  a  like  per  centum,  clear  of  taxes  and 
expenses,  to  be  held  in  trust  for  the  same 
usies  and  purposes  mentioned  in  this  item, 
and  In  like  manner  to  Invest  the  proceeds  of 
the  sale  of  any  real  estate  or  leasehold  or 
personal  property  that  may  be  sold  by  them." 
It  Is  to  be  observed  that  the  term  "in  like 
manner  to  Invest  the  proceeds  of  the  sale  of 
(tnu  real  estate  of  leasehold"  property  is  not 
limited  either  to  the  Charles  Street  avenue 
property,  or  to  any  balance  which  may  be 
left,  or  arise  from  the  sale  of  property  sold 
for  the  purpose  of  paying  a  deficiency  in  the 
income  of  his  widow.  It  is  therefore  broader 
in  scope  and  effect  than  either  of  the  cases 
In  which  express  authority  is  given  for  the 
making  of  sales.  The  many  and  varied  char, 
acter  of  the  trusts  In  the  will  are  such  that 
it  cannot  be  seriously  said  that  there  are  no 
active  duties  for  the  trustee  to  perform,  and 
the  very  terms  of  the  will  necessarily  provide 
a  point  where  the  dutfes  of  the  trustee  will 
Involve  a  division  of  the  estate,  to  accom- 
plish which  a  sale  of  much.  If  not  all,  of  his 
property  will  be  inevitable.  The  present  case 
therefore  comes  distinctly  within  the  Il^e  of 
adjudications  which  sustain  the  existence  of 
the  implied  power  of  sale  in  a  trustee. 
Schloendom  v.  Schmidt,  supra;  Smith  v. 
Haynes,  202  Mass.  531,  89  N.  E.  158;  Varick 
V.  Smith,  69  N.  J.  Eq.  505,  61  AU.  151;  Wood 
V.  Lembcke,  72  N.  J.  Eq.  651,  66  AU.  903; 
Casselman  v.  McCooley,  73  N.  3.  Eq.  253,  67 
AU.  436 ;  SalUbury  T.  Slade,  160  N.  T.  288, 
54  N.  m  741 ;  In  re  Curtis,  26  R.  I.  580,  60 
AU.  240;  Boston  Safe  Dep.  ft  Tr.  Co.  v. 
Mlxter,  146  Mass.  103,  15  N.  B.  141. 

The  authority  given  "to  Invest  the  proceeds 
of  sale  of  anv  real  estate"  at  once  dUfer- 
entiates  the  present  from  the  cases  of  Ball 
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▼.  Safe  Dep.  Go.,  92  Md.  503,  48  Atl.  165,  52 
L.  R.  A.  403,  and  Murphy  t.  Goale,  107  Md. 
198,  68  Ati.  615,  In  each  of  which  the  wiU 
under  consideration  contained  express  lan- 
guage inhibiting  the  sale  of  certain  property 
which  had  been  attempted  to  be  sold. 

The  conclusion  is  irresistible  that  under  the 
will  of  Darius  G.  Howell  there  was  an  Im- 
plied power  of  sale  which  could  be  properly 
exercised  by  the  appellee,  ai9  trustee  appoint- 
ed by  the  codicil  to  his  will.  The  decree  of 
the  circuit  court  No.  2  which  appointed  the 
Safe  Deposit  &  Trust  Company  trustee  in 
this  suit  was  merely  confirmatory  of  the  ap- 
pointment made  by  the  wUl  and  codicil. 

[7]  There  could  be  no  additional  powers 
vested  in  it  beyond  those  conferred  by  the 
will,  even  though  the  power  of  sale  was  in 
terms  conferred,  and  sales  were  authorized 
to  be  made  from  time  to  tin;ie  and  at  such 
times  as  the  trustee  might  see  fit,  subject  to 
the  approval  and  ratification  of  the  court 
The  fact  that  the  decree  appears  to  have  been 
founded  upon  the  act  of  1868,  Instead  of  upon 
the  implied  power  contained  in  the  will,  is 
immaterial,  since  the  trustee  did  In  fact  pos- 
sess the  power. 

From  the  date  of  the  decree  the  trust  com- 
pany proceeded  In  the  administration  of  the 
trusts  npon  the  assumption  that,  since  the 
court  had  taken  general  jnrlsdiction  of  the 
trust  estates,  it  was  acting  in  its  capacity  of 
trustee,  by  virtue  of  the  decree,  not  by  virtue 
of  any  power  granted  to  it  by  the  will.  It 
accordingly  made  and  reported  in  all  about 
10  sales  of  various  portions  of  the  estate  be-' 
fore  the  sale  now  in  question,  and  no  objec- 
tion was  raised  in  any  of  them  to  the  suf- 
ficiency of  the  decree.  In  the  meantime  this 
court  bad  decided  the  case  of  Ball  v.  Safe 
Deposit  &  Trust  Co.,  supra;  bat,  notwith- 
standing that  fact,  the  appellee  continued 
from  time  to  time  to  make  sales  as  under 
the  authority  of  the  decree,  and  did  not 
claim  to  derive  any  power  of  sale  from  Mr. 
Howell's  will,  and  never  did  set  up  any  such 
claim  until  its  authority  was  questioned  in 
the  present  case.  It  had  not  even  asked  the 
court,  under  the  Jurisdiction  of  which  it  was 
acting,  to  construe  the  will  and  declare  the 
existence  of  the  implied  power  of  sale. 

In  this  case,  however,  we  are  not  concern- 
ed with  the  course  of  the  trustee.  The  only 
question  is:  Can  that  trustee  now  make  a 
good  title  to  the  purchaser  of  "Belle  Grove"? 
The  trustee  was  validly  appointed  by  the  tes- 
tator, and  that  appointment  was  further  sanc- 
tioned by  a  decree  of  a  court  of  competent 
jurisdiction,  all  parties  in  interest  who  were 
in  esse  at  the  time  when  the  proceeding  was 
begun  were  parties  to  the  cause,  the  proper- 
ty of  the  trust  estate  was  within  the  Jurisdic- 
tion of  the  court,  the  will  which  created  the 
trusts  then  being  administered  by  the  trustee 
under  the  supervision  of  the  court  contained 
an  implied  power  of  sale,  and  the  sole  ques- 


tion remaining  Is:  Did  the  erroneons  as- 
sumption of  the  trustee  that  It  was  acting 
under  tb6  decree  of  the  court  which  bad  as- 
sumed Jurisdiction  of  the  administration  of 
the  trusts,  when  in  fact  Its  power  came  from 
the  will,  invalidate  the  sale  to  the  appellant? 
That  question  la  settled  so  far  as  Bfaryland 
Is  concerned  by  the  case  of  Fhilbin  r.  Thorn. 
103  Md.  on  page  349,  63  Atl.  on  page  574,  and 
the  cases  there  cited.  Briefly  stated,  the 
principle  is  that,  "where  one  having  various 
capacities  executes  an  authority  delegated  to 
him  in  one  of  those  capadtiea,  the  law  will 
attribute  the  act  to  the  proper  authority,  al- 
though the  person  does  not  profess  to  exer- 
cise it  in  virtue  of  that  particular  power." 

The  order  appealed  from  will  be  affirmed. 

Order  afiSrmed;  costs  to  be  paid  by  the 
trustee  out  of  the  estate  In  its  hands. 


TOWN  or  WINCHESTER  v.  STOCKWBLI. 

(two  cases). 

(Supreme  Court  of  New  Hampshire.    Cheshire. 

Oct  8,  1911.) 

L  Taxation  (g  679*)— Sdit  ow  Judombitt^ 

RiOBT  TO  Maintain. 

Neither  a  town  nor  a  collector  of  taxes 
can  sue  on  a  Jnd^ent  for  taxes,  after  a  tax 
deed  to  the  town,  since  the  town  stands  in  rela- 
tion to  the  pnrchase  the  same  as  an  individual 
would,  and  the  taxpayer's  obligatioB  for  the 
taxes  was  extinguished  by  the  sale. 

[Ed.  Note.— For  other  cases,  see  Taxatioo, 
Cent  Dig.  »  1361-1362;   Dee.  Dig.  {  679.*] 

2.  Taxation  (|  809*)— Suit  on  Judqmxnt— 

AlCENDMXNT. 

A  town,  having  Improperly  sued  on  a  judg- 
ment for  taxes  after  a  tax  deed  to  the  town, 
may  be  permitted  by  way  of  amendment  to  file 
a  writ  of  entry  for  the  lands  in  which  the  va- 
lidity of  the  tax  title  may  be  litigated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  809.*] 

3.  Taxation  (J  679*)— Tax  Salbs— Pobcuasc 
BY  Town — I%erequisitb8. 

Under  Laws  1895,  c.  64,  i  2,  and  Pab.  St. 
1901.  c.  61,  i  6,  permittine  a  town  or  dty  to 
purchase  at  any  sale  of  lands  for  taxes,  the  fact 
that  when  a  town  l>ecame  a  pnrchaaer  the 
sales  had  not  been  adjourned  from  day  to  day 
not  exceeding  three  days,  without  a  person  hav- 
ing appeared  on  or  before  the  last  adjourned 
day  who  offered  to  pay  the  taxes  and  incidental 
charges  for  a  part  or  the  whole  estate,  as  pro- 
vided by  Pub.  St  IflOl,  c.  61,  H  5,  6,  did  not 
affect  the  validity  of  the  sales. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec.  Dig.  f  679.*) 

4.  Taxation  (J  800*)— Invalid  Tax  Titia— 
Reimbuiisement  of  Pubchabek. 

Before  a  taxpayer  is  entitled  to  Judgment 
setting  aside  tax  titles  for  irregularities  In  the 
assessments,  he  must  reimburse  the  purchaser 
for  taxes  paid  by  him,  unless  justice  otherwise 
requires. 

[EM.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  (  1586;   Dec  Dig.  |  800.*] 

Transferred  from  Superior  Gonrt,  Cheshire 
County ;   Mitchell,  Judge. 

Actions  by  the  Town  of  Winchester  against 
Rosa  B.  Stockwell  and  against  Thomas  E. 
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Stockw^.     Transferred   from  the  niperlor 
court.    Cases  discharged. 

Assampsit.  The  first  action  was  brought 
flpon  a  personal  Judgment  against  Rosa  B. 
Stockwell,  a  resident  of  Winchester,  for  tax- 
es assessed  against  her  in  that  town  for  the 
years  1903  and  1904.  The  second  action  was 
for  the  recovery  of  nonresident  taxes  as- 
MEsed  for  the  years  1900,  1901,  and  1902, 
against  certain  lands  In  Winchester  stand- 
ing In  the  name  of  Thomas  E.  Stockwell,  a 
nonresident,  as  owner.  In  the  first  action 
the  defendant  filed  certain  pleas.  The  plaln- 
tUT  demnrred  to  the  pleas,  and  filed  an  an- 
swer, ailing  certain  facts,  which  the  de- 
fendant admitted  to  be  true  in  part;  and 
upon  the  admitted  facts,  and  other  facts 
fonnd,  a  verdict  was  ordered  for  the  platn- 
tur,  subject  to  the  defendant's  exception. 
In  the  second  action  Rosa  was  permitted  to 
appear  In  defense  of  the  suit,  to  file  the  same 
pleas,  and  to  have  the  facts  admitted  and 
found  In  the  first  action  considered  so  far 
u  they  are  applicable.  Judgments  in  rem 
were  ordered  against  each  tract  of  land  for 
the  amount  of  the  taxes  thereon  in  the  sev- 
oral  years,  subject  to  the  defendant's  ex- 
ception. The  defendants  claim  that  the  ac- 
tions cannot  be  maintained,  as  the  taxes 
sought  to  be  recovered  have  been  paid  by 
the  town  to  the  collector  of  taxes;  that,  be- 
ing In  default  in  the  payment  of  their  taxes, 
the  collector  advertised  and  sold  their  lauds 
to  satisfy  them;  and  the  town,  being  the 
only  party  who  would  take  the  lands  and 
pay  the  taxes,  became  the  purchaser,  and 
later  received  conveyances  of  the  property. 

John  E.  Allen,  for  plalntiC  Joseph  Mad- 
den, for  defendants. 

BINGHAM,  J.  [1]  On  the  facts  here  pre- 
sented these  actions  cannot  be  maintained, 
either  in  the  name  of  the  town  or  the  col- 
lector of  taxes.  Actions  under  section  17, 
c.  60,  of  the  Public  Statutes,  should  be 
brought  by  the  collector  acting  in  his  pub- 
lic capacity  and  as  the  representative  of  the 
state.  The  taxes  collectible  under  the  stat- 
ute are  in  no  sense  debts  owed  to  the  town 
as  a  corporation,  but  to  the  public.  The  con- 
trorersy  there  contemplated  Is  one  between 
the  state  and  the  taxpayer  for  the  enforce- 
ment of  a  public  right.  Canaan  v.  District, 
74  N.  H.  517,  636,  70  AtL  260.  The  town,  in 
becoming  the  purchaser  of  the  proper^  at 
ttie  tax  sales,  acted  in  its  corporate  ca- 
pacity, and  stands  with  relation  to  the  pur- 


chase the  same  as  an  Individual  would.  Ooo- 
ley,  Tax.  (1st  Ed.)  363.  It  paid  the  taxes 
"solely  as  a  consideration  for  a  supposed  ti- 
tle, taking  the  risk  of  Ite  faUure."  Perham 
V.  Fibre  Co.,  64  N.  H.  485,  4S6,  14  AU.  462, 
463.  And  by  paying  them  it  extinguished 
the  tax  obligations  of  the  defendanta  to  the 
public  in  the  town  of  Winchester  for  the 
years  In  question. 

[2]  But,  notwithstanding  these  actions 
cannot  be  maintained,  the  town  as  owner  of 
the  tax  titles  may  be  permitted  by  way  of 
amendment  to  consolidate  the  suits  and  file 
a  writ  of  entry  for  the  lands,  in  which  the 
validity  of  the  tax  titles  may  be  litigated. 

[3]  The  fact  that  when  the  town  became  a 
purchaser  the  sales  had  not  been  adjourned 
from  day  to  day  not  exceeding  three  days, 
without  a  person  having  appeared  on  or  be- 
fore the  last  adjourned  day  who  offered  to 
pay  the  taxes  and  incidental  charges  for  a 
part  or  the  whole  of  the  estate  (P.  S.  c.  61, 
U  5,  6),  would  not  seem  to  affect  their  valid- 
ity. Since  1805  a  town  or  city  may  become 
"a  purchaser  at  any  sale  of  lands  for  the 
payment  of  taxes."  Laws  1895,  c.  64,  |  2; 
P.  S.  c.  61, 1  6. 

[4]  The  defendanta,  however,  claim  that 
the  plaintiff's  tax  titles  are  invalid,  because 
of  irregularities  in  the  aasessmMtte.  The 
facts  in  support  of  this  claim  are  not  found ; 
but,  if  found,  and  they  would  invalidate  the 
titles,  the  defendanta  would  not  be  permit- 
ted to  have  Judgment  rendered  in  their  favor 
in  the  amended  suit,  without  reimbursing 
the  town  for  the  taxes  which  they  have  paid, 
unless  Justice  required  a  different  course. 
Laws  1895,  c.  64,  J  1 ;  Greeley  v.  Beckman, 
76  N.  H.  418,  415,  75  AU.  628 ;  Glynn  v. 
Maxfield,  76  N.  H.  482,  486,  76  Ati.  196. 
And  if  the  town  is  willing,  as  it  apparently 
la,  to  release  Ita  claim  to  the  lands  upon  be- 
ing reimbursed  for  the  taxes,  without  put- 
ting the  defendanta  to  the  expense  of  con- 
testing the  title,  it  would  seem  that  there 
would  be  no  evidence  from  which  it  could  be 
foimd  to  be  unjust  to  require  the  defendanta 
to  do  80,  and  that,  the  amendment  being  al- 
lowed. Judgment  should  be  entered  in  the 
superior  court  for  the  defendanta,  upon  their 
paying  the  town  the  taxes  and  charges  for 
which  the  lands  were  sold.  The  coste  in  the 
present  proceeding  should  follow  the  usual 
course. 

The  defendanta'  exceptions  are  sustained, 
the  verdict  in  the  first  action  is  set  aside, 
and  the  Judgmenta  in  the  second  are  va- 
cated. 

Cases  discharged.    All  concurred. 
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McBRIDE  T.  HUOKINS  et  aL 

{Supreme  Court  ot  New  Hampibiie.    Grafton. 

Oct.  3,  1911.) 

1.  Petsicianb  and  StraoEONS  (|  14*)  — Db- 

OBEE  OT  SkIIX  AND  GAJIB  RE(iUIBID. 

A  phyaician  impliedly  agrees  that  hia  skill 
and  experience  is  at  least  e<^ual  to  that  of  the 
average  physician  practicing  in  the  same  or  sim- 
ilar localities,  but  he  does  not  agree  that  he 
possesses  the  skill  of  the  average  of  physicians 
practicing  in  other  unlike  localities;  and  the 
degree  of  skill  which  a  country  physician  as- 
sumes to  possess  most  be  measured  by  a  con* 
sideration  of  the  limited  opportunities  afforded 
in  the  same  or  similar  communitieSj  and  not  by 
the  greater  and  different  opportunities  existing 
in  larger  and  different  communities. 

[Bd.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  (f  21-30;  Dec.  Dig. 
8  14-*] 

2.  PBTBICIANa    AND    SnBOEORB   (|    18*)— MAI.- 
PaaCnCE— IN8TBT7CTIONS. 

An  instruction,  in  an  action  for  malprac- 
tice, that  defendant  is  bound  to  possess  the  rea- 
sonable degree  of  skill  which  is  ordinarily  pos- 
sessed by  physicians  engaged  in  the  practice  is 
objectionatue,  because  failing  to  restrict  the 
jury  to  an^  locality,  in  the  attempt  to  find  the 
average  skill  of  the  profession. 

[Bid.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  {  18.*] 

3.  Evidence    (|    19*)  —  Judicial    Notice  — 
Facts  or  Couuon  knowledoe. 

The  court  cannot  judicially  know  whether 
the  average  slull  of  the  medical  profession  as  a 
body  is  higher  or  lower  than  that  ot  physicians 
practicing  in  particular  localities:  and  hence 
cannot  say  that  a  charge  that  the  degree  of 
skill  required  of  a  country  physician  is  such  as  is 
ordinarily  possessed  by.  the  profession  was  not 
erroneous,  as  imposing  too  high  a  standard  of 
medical  skill,  as  applied  to  such  physician. 

[Ed.  Note.-r-Por  other  cases,  see  Evidence, 
Dec.  Dig.  I  19.*] 

4.  Appeal  and  Ebbob  (f  1082*)— E^bboneocb 

INSTBUCTIONS— PBESUMPTIONB. 

The  refusal  to  give  a  correct  instruction 
authorizes  the  presumption  that  the  error  was 
not  harmless,  unless  the  case  shows  that  the 
party  complaining  was  not  prejudiced  thereby; 
but  the  adverse  party  must  show,  as  a  matter 
of  fact,  that  the  error  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4047-4051;  Dec  Dig.  S 
1032.*] 

6.  Physicians  and  Suboeonb  (|  18*)— Mal- 

PBACTICB   —  iNSTBUCnONB   —  "PhTSICIANB 

Pbacticino." 

The  phrase  "physicians  practicing,"  in  a 
requested  instruction  in  a  malpractice  case  that, 
if  defendants  possessed  such  skill  as  is  ordina- 
rily possessed  bjr  "physicians  practicing"  in  the 
same  line  in  similar  localities,  and  that  in  treat- 
ing plaintiff's  case  they  used  ordinary  care  in 
exercising  such  skill,  the  verdict  must  be  for 
them,  means  only  such  physicians  as  are  ordi- 
narily recognized  as  reputable  physicians,  and 
the  refusal  to  give  it  cannot  be  justified  on  the 
ground  that  the  phrase  is  too  indefinite,  and 
may  include  quacks. 

[Ed.  Note.— For  other  eases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  {  18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  K>.  6374-5376 ;   vol.  8,  p.  7754.] 

«.  Tbial  (I  261*)— Tkeokt  or  Case— Plbad- 

IHOB— iNBTBXJCnOMS. 

Where  a  malpractice  case  was  tried  on  the 
theory  that  defendants  were  only  bound  to  pos- 


sess the  degree  of  skill  reqnlred  by  law,  the  re- 
fusal to  give  a  requested  charge  that,  if  de- 
fendants possessed  such  skill  as  is  ordinarily 
possessed  by  physicians  practicing  in  similar  lo- 
calities, the  verdict  must  be  for  them  was  avail- 
able error,  though  one  of  the  issues  raised  b^ 
their  plea  was  whether  they  possessed  the  ordi- 
nary slcill  of  persons  in  the  medical  profession, 
as  the  practical  interpretation  placed  on  the 
pleadings  l>y  the  parties  cannot  be  disregarded, 
[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  it  687-695;  Dec.  Dig.  f  251.*] 

On  Rehearing. 

7.  Appeal  and  Ebbob  (|  1064*)— PRsnTDiciAi, 
Bbbob— Ebboneous  iNBTBxrcnojia. 

Where  an  erroneous  theory  of  liability, 
adopted  at  the  trial  of  a  physician  diatged  wiUi 
malpractice  and  with  assault  and  iMttery,  might 
have  been  considered  by  the  jury  on  either 
ground  of  action  as  having  a  tendency  to  en- 
hance the  damages,' the  award  of  damages  must 
be  set  aside,  as  well  as  the  verdict  against  the 
physician  on  the  issue  of  liability. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4219-4224;  Dec.  Dig.  f 
1064.<1 

8.  Appeal  and  Ebbob  d  1064*)  —  Pbejddi- 

OIAL  E}BB0B— EBBONEOUB  iNBTBTTCnONS— E<P- 
TEOT. 

Where  the  declaration,  in  an  action  against 
a  physician,  alleged  in  one  count  a  cause  of  ac- 
tion for  mfilpractice  and  in  another  for  assault 
and  battery,  and  the  evidence  showed  that  plain- 
tiff, who  had  sustained  an  injury  to  his  arm, 
requested  the  physician  to  examine  it  and  do 
what  was  necessary  to  save  it  but  not  to  am- 
putate it,  and  that  plaintiff  was  placed  under 
the  influence  of  an  aneasthetic,  and  that  the 
physician  then  amputated  the  arm,  and  ther^ 
was  a  general  verdict  for  plaintiff,  the  error  in 
an  instruction  imposing  on  the  physician  a  too 
high  standard  of  skill  necessitated  the  reversal 
of  the  award  of  damages,  as  well  as  the  ver- 
dict against  the  physician,  since  the  erroneous 
instruction  might  have  effected  the  amount 
awarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  ^19-m4:  Dec  Dig.  i 
1064.*] 

Young,  J.,  dissenting. 

Transferred  from  Superior  Conrt,  Grafton 
County;   Chamberlin,  Judge. 

Case  by  James  McBrlde  against  John  GL 
Haclilna  and  others,  surgeons,  for  malprac- 
tice and  for  assanlt  and  battery.  There  was 
a  verdict  for  plaintiff,  and  the  case  was 
transferred  on  ezceptionB  to  the  refusal  to 
give  an  instruction.    Sustained. 

The  court  refused  to  give  the  followins 
instruction  requested  by  defendants:  "If 
you  find  that  the  defendants  possessed  such 
skill  and  learning  as  Is  ordinarily  possessed 
by  physicians  practicing  In  the  same  line 
in  similar  localities,  and  that  in  treating 
and  diagnosing  the  plaintiff's  case  they  used 
ordinary'  care  in  exercising  such  learning 
and  skill,  notwithstanding  you  find  that  the 
arm  might  have  been  saved,  your  Terdict 
should  be  for  the  defendants."  The  court 
Instructed  the  jury  that  the  degree  of  skill 
required  of  the  defendants  Is  such  as  is  or- 
dinarily possessed  by  the  profession. 


*For  other  cues  sm  same  toplo  and  seotlon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Sarlea  *  Bap'r  Isdwus 


Digitized  by  VjOOQIC 


N.H^ 


MoBBIDS  T.  HUCKINS 


529 


Alvin  F.  Wentworth  and  Martin  &  Howe, 
for  plaintiff.  SaUlvan  &  Daley  and  Burrltt 
H.  Hlnman,  for  defendants. 

WALKER,  J.  The  Jury  were  Instructed, 
in  substance,  that  the  defendants  were  bound, 
nnder  their  contract  of  employment,  to  pos- 
sess that  degree  of  skill  in  surgery  in  the 
treatment  of  the  plaintiff's  injured  arm 
which  is  ordinarily  possessed  by  those  en- 
gaged in  the  same  profession.  The  skill 
of  the  average  physician  and  surgeon  was 
made  the  standard  or  test  by  which  the  Jury 
were  to  determine  the  material  question 
whether  the  defendants  had  the  knowledge, 
experience,  and  skill  which  the  law  requires 
a  person  to  have,  who  represents  himself  to 
be  qualified  surgeon,  and  assumes  upon  re- 
quest to  render  surgical  assistance  in  a  par- 
ticnlar  case. 

The  requested  Instruction,  which  was  de- 
nied, subject  to  the  defendants'  exception, 
made  the  necessary  degree  of  skill  of  the 
defendants  to  depend  upon  the  average  or 
ordinary  skill  of  physicians  practlctog  In 
localities  similar  to  Plymouth  or  Ashland, 
where  the  defendants  lived  and  practiced 
their  profession.  Dnder  the  charge  as  given, 
the  rale  which  the  Jury  were  required  to 
apply  was  that  the  defendants  must  have 
the  average  skill  of  the  profession  generally, 
without  limitations  as  to  locality;  while  the 
role  contained  in  the  request  was  that  the 
defendants'  competency  es  surgeons  is  to 
be  determined  by  the  average  skill  of  prac- 
ticing physicians  or  surgeons  in  similar  lo- 
calities.' Although  the  word  "physicians'*  Is 
alone  used  in  the  request,  it  is  evident  that 
It  was  Intended  to  include  those  members 
of  the  profession  who  practice  surgery  In 
connection  with  the  general  treatment  of 
diseases;  and  the  request  limits. the  inquiry 
to  surgeons  or  physicians  whose  practice 
Includes  cases  requiring  surgical  attention, 
like  the  plaintiff's.  "Practicing  In  the  same 
line  In  similar  localities"  means,  as  applied 
to  this  case,  the  practice  of  surgery  in 
country  towns  whose  general  characteristics, 
as  to  location,  size,  industries,  and  popula- 
tion, are  substantially  similar  to  those  where 
the  defendants  assume  to  practice.  The 
phraseology  of  the  request,  though  open  to 
some  verbal  criticism,  is  not  so  obscure  or 
amblguons  as  to  mislead  the  Jury,  when 
considered  In  connection  with  the  evidence 
and  the  circumstances  disclosed  by  the  case. 

[11  The  question  raised  by  the  exception 
is  not  a  merely  fanciful  or  academic  one. 
Expert  proficiency  In  performing  difficult 
Burglcal  operations  is  not  ordinarily  t>OB- 
sessed  by  the  country  doctor,  for  the  reason 
that  such  cases  do  not  often  occur  in  his 
practice.  His  opportunities  for  experience 
and  observation  are  much  more  limited  than 
those  of  physicians  and  surgeons  practicing 
in  large  cities,  where  surgical  operations  are 
of  frequmt  occurrence.  While  hit  profes- 
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sional  education  and  knowledge  of  the  books 
may  be  extensive,  be  is  necessarily  defective 
in  that  expert  skill  which  Is  only  produced 
by  practical  experience.  Devoting  himself 
to  the  ordinary  practice  of  a  rural  communi- 
ty, he  is  necessarily  deprived  of  that  ac- 
quired skUl  which  he  would  have  attained, 
if  he  had  practiced  his  profession  in  a  large 
and  densely  populated  community.  The  de- 
gree of  skill,  therefore,  which  he  can  rea- 
sonably be  assumed  to  possess,  as  a  geueral 
rule,  must  be  measured  and  determined  by  a 
due  consideration  of  the  limited  opportuni- 
ties afforded  in  the  same  or  similar  com- 
munities, and  not  by  the  greater  and  dis- 
similar opportunities  existing  in  larger  and 
different  communities.  It  would  'be  unjust 
to  hold  him  to  that  degree  of  professional 
ability  which  his  environment  prevents  him 
from  possessing.  On  the  other  hand,  it 
would  be  equally  unjust  to  the  plaintiff  In 
a  malpractice  case  to  permit  the  Jury  to 
measure  the  defendants'  skill  by  the  average 
of  professional  ability  found  to  exist  In 
other  communities  affording  less  opportunity 
for  practice  in  a  given  medical  line  than  the 
defendants'  locality'  affords.  As  in  the  for- 
mer case  the  standard  is  too  high,  in  the 
latter  It  would  be  too  low.  In  neither  case 
would  it  work  out  substantial  Justice. 

[2]  It  may  be  claimed  that  all  Inequality 
Is  avoided  by  adopting  the  rule  announced 
by  the  court  In  the  charge:  That  the  de- 
fendants are  bound  to  possess  "that  reason- 
able degree  of  learning,  skill,  and  experience 
which  is  ordinarily  possessed  by  those  en- 
gaged in  the  same  business  or  professlMt;" 
or  that  "the  duty  which  the  law  Imposed  up- 
on them  was  that  they  did  possess  the  learn- 
ing, skill,  and  experience  of  the  average 
physician  and  surgeon  engaged  in  the  pro- 
fession of  medicine."  But  it  la  apparent  that 
upon  principle  this  Is  am  unsatisfactory  and 
Impracticable  test  It  restricts  the  Jury  to 
no  locality  In  the  attempt  to  find  the  aver- 
age skill  of  the  profession  In  surgery.  It  Is 
impracticable  because  of  the  difficulty,  not 
to  say  impossibility,  of  determining  the  aver- 
age skill  of  the  medical  profession  as  a  body 
in  the  treatment  of  a  given  case.  In  view 
of  the  facts  that  different  schools  of  medi- 
cine often  employ  radically  different  meth- 
ods of  treating  the  same  disease,  that  the 
practice  followed  in  one  school  would  often 
be  strong  evidence  of  negligence.  If  resorted 
to  by  a  member  of  another  school  (Spead  v. 
Tomllnson,  73  N.  H.  46,  51.  59  Atl.  376,  68 
L.  R.  A.  432),  and  that  practitioners  in  one 
locality  have  opportunities  for  experience  in 
treating  certain  diseases  and  bodily  Injuries 
which  are  almost  entirely  wanting  in  other 
localities,  the  extreme  difficulty  of  ascer- 
taining the  average  skill  possessed  by  all 
physicians  is  apparent.  Such  a  rule  Is  un- 
limited, and,  because  it  is  unlimited,  it  Is  too 
Indiscriminate  to  be  of  any  real  service  to 
the  Jury  in  ascertaining  whether  a  def end- 
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ant  possesses  the  average  skill  required.  The 
field  of  inquiry  must  be  restricted.  Some 
reasonable  territorial  limit  must  be  recog- 
nized, If  the  law  is  to  furnish  a  rule  that 
Is  Just  to  the  parties  and  useful  to  the 
triers  of  the  fact  As  no  limit  was  pre- 
scribed, the  Instruction  given  by  the  court 
wa»  of  little  assistance  to  the  Jury,  and  was 
as  liable  to  result  in  their  finding  a  standard 
that  is  clearly  too  high,  as  in  one  that  is 
too  low.  The  logical  result  is  perhaps  the 
same  as  It  would  be  if  no  instruction  upon 
the  point  were  given. 

But,  If  they  are  instructed  that  the  aver- 
age skill  and  ability  of  surgeons  in  active 
practice  in  communities  affording  opportuni- 
ties for  pi^fessional  observation  and  experi- 
ence of  a  character  similar  to  those  afforded 
by  the  town  or  district  where  the  defendant 
practices  his  profession  la  the  standard.  It 
is  apparent  that  justice  to  both  parties  un- 
der their  contract  will  be  secured.  The  im- 
plied agreement  of  the  surgeon  Is  that  his 
surgical  knowledge  and  experience  Is  at  least 
equal  to  that  of  the  average  surgeon  practic- 
ing in  the  same  or  similar  localities,  not  to 
that  of  the  average  of  surgeona  practicing  In 
disBlmilar  localities.  It  must  be  assumed 
that  the  parties  had  this  distinction  in  mind; 
and  it  must  also  be  assumed,  in  any  reason- 
able construction  of  their  contract,  that  they 
did  not  have  in  mind  a  general  average  of 
professional  ability,  in  regard  to  which  nei- 
ther could  have)  had  any  definite  informa- 
tion. They  did  not  make  a  contract,  a  mate- 
rial part  of  which  neither  contemplated  nor 
understood,  and  which  It  would  be  imprac- 
tical for  a  lury  to  apply.  "Such  a  finding 
would  be  contrary  to  what  the  evidence 
shows  the  parties  understood,  or  could  un- 
derstand, at  the  time  of  entering  Into  the 
contract;  and  the  law  will  not  imply  an  un- 
dertaking which  a  Jury  could  not  reasonably 
find  from  the  evidence."  Spead  v.  Tomlln- 
son,  73  N.  H.  46,  62,  69  Atl.  376,  878  (68  L. 
R.  A.  432). 

In  Leighton  v.  Sargoit,  27  N.  H.  46(),  469 
(59  Am.  Dec.  388),  the  question  of  the  legal 
qualifications  of  a  surgeon,  in  a  suit  against 
him  for  malpractice,  was  carefully  consid- 
ered, and  it  was  decided  that  he  agrees  "that 
he  possesses  that  reasonable  degree  of  learn- 
ing, skill,  and  experience  which  is  ordinarily 
possessed  by  the  professors  of  the  same  art 
or  science,  and  which  Is  ordinarily  regard- 
ed by  the  community,  and  by  those  conver- 
sant with  that  employment,  as  necessary  and 
sufficient  to  qualify  him  to  engage  in  such 
business."  Upon  the  subsequent  transfer  of 
the  case  after  a  second  trial,  the  court  say 
(31  N.  H.  119,  132  [64  Am.  Def.  323]):  "One 
Important  question  involved  in  the  trial  re- 
lated to  the  degree  of  skill  possessed  by  the 
defendant  as  a  surgeon.  The  fact  essential 
to  be  proved  was  that  he  was  as  skillful  as 
surgeons  generally  in  the  section  of  the  coun- 
try In  which  he  practiced;  or,  in  other  lan- 
guage, that  his  skill  was  equal  to  the  ordi- 


nary skill  of  the  members  of  the  profession 
in  practice."  The  locality  doctrine  was  here 
expressly  recognized  and  enforced.  There  is 
no  intimation  that  the  average  skill  of  the 
entire  profession  of  the  state  or  country  was 
regarded  as  the  test  The  professional  abil- 
ity referred  to  was  the  ability  ordinarily 
found  to  exist  among  physlcianB  and  sur- 
geons "in  the  section  of  the  country  in  which" 
the  defendant  practiced. 

It  is  probably  true  that  in  some  cases  this 
rule,  literally  applied,  might  reistrict  the  in- 
quiry to  a  too  narrow  territory.  The  de- 
fendant's actual  practice  might  be  confined 
to  a  single  town  where  no  other  physiciiui 
practiced,  and  in  such  a  case  necessarily  no 
comparison  could  be  made.  He  alone  would 
furnish  the  test  of  his  own  skiU — an  evident 
absurdity.  "It  seems  to  us  that  physiciaiis 
or  surgeons  practicing  in  small  towns,  or 
rural  or  sparsely  populated  districts,  are 
t>ound  to  possess  and  exercise  at  least  the  '  | 
average  degree  of  skill  possessed  and  exer- 
cised by  the  profession  in  such  localities 
generally.  It  will  not  do,  as  we  think,  to  sa; 
that,  if  a  surgeon  or  physician  has  exercised 
such  a  degree  of  skill  as  is  exercised  in  the 
particular  locality  in  which  be  practices,  it 
will  be  sufficient"  Gramm  v.  Boener,  56 
Ind.  497,  501.  For  similar  reasons,  a  similar 
rule  Is  followed  In  numerous  cases.  Trem- 
blay  V.  Kimball,  107  Me.  53,  77  AtL  405,  29 
L.  B.  A.  (N.  S.)  900;  Hathom  v.  Richmond, 
48  Vt  557;  WUlard  v.  Norcross.  81  Vt  293. 
69  Atl.  942;  Small  v.  Howard,  128  Mass. 
131,  35  Am.  Rep.  363;  Bigney  v.  Fisher,  26 
R.  I.  402,  59  AtL  72;    Lawson  t.  Conaway, 

37  W.  Va.  159,  16  S.  E  664,  18  L.  R.  A.  627. 

38  Am.  St  Rep.  17;  Thomas  v.  Dabblemont, 
31  Ind.  App.  146,  67  N.  E.  463;  Hitchcock  T. 
Burgett,  38  Mich.  501,  512;  Pelky  v.  Pahner, 
100  Mich.  561,  67  N.  W.  561;  Whitesdl  v. 
Hill,  101  Iowa,  629,  70  N.  W.  760,  37  L.  B.  A. 
830;  Dunbauld  v.  Thompson,  109  Iowa,  199, 
203,  80  N.  W.  324;  Burk  v.  Foster,  114  Ky. 
20,  69  S.  W.  1096,  59  L.  B.  A.  277;  Dorrls  v. 
Warford,  124  Ky.  768,  100  S.  W.  312,  9  L.  B. 
A.  (N.  S.)  1090;  Stew.  Leg.  Med.  I  87;  1 
Wit  &  Beck,  Med.  Jur.  79.  There  are  other 
cases  that  seem  to  confine  the  rule  as  to 
comparative  skill  to  the  vicinity  in  which 
the  defendant  practiced  (Pike  v.  Honsinger. 
165  N.  Y.  201,  49  N.  B.  760,  63  Am.  St  Bep. 
655;  Gates  v.  Fleischer,  67  Wis.  504,  30  N. 
W.  674),  but  it  is  probable  that  the  distinc- 
tion above  discussed  was  not  pressed  by 
counsel,  and  may  not  have  been  considered. 
In  fact,  in  some  cases  the  distinction  might 
be  of  little  or  no  use,  as  where  the  defendant 
resides  in  a  city  where  presumably  there  are 
many  other  practicing  physicians  (Pelky  t. 
Palmer,  supra),  but  its  general  validity  and 
usefulness  is  apparent,  both  upon  principle 
and  authority. 

The  foregoing  authorities,  of  cooise,  forti- 
fy and  establish  the  principle  that  a  conn- 
try  physician  is  not  bound,  as  a  matter  of 
law,  to  possess  the  professional  qoalificaUons 
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fonnd  bj  taking  the  g«ieral  average  skin  of 
the  entire  profeesion.  In  McCandless  y.  Mo- 
Wha,  22  Pa.  261,  268,  which  la  often  refer- 
red to  in  the  books,  the  question  under  the 
charge  was  in  effect  whether  a  physician 
warrants  a  cnre;  and  It  was  held  that  he  is 
only  bbmid  to  use  "reasonable  skill  and  dili- 
gence, •  •  *  such  as  thoroughly  educat- 
ed surgeons  ordinarily  employ."-  While  the 
language  of  the  opinion  might  Involye  a  com- 
parison of  the  skill  of  the  entire  profession, 
that  point  was  not  discussed,  and  the  case 
cannot  be  regarded  as  a  clear  decision  up- 
on It 

(3,  4]  It  is  argued  Qi  behalf  of  the  plain- 
tiff that  It  does  not  appear  whether  the  aver- 
age Bklll  of  the  profession  as  a  body  is  high- 
er than  that  of  physicians  practicing  in  locali- 
ties similar  to  Plymouth  and  Ashland,  and 
that,  in  the  absence  of  such  a  finding.  It  can- 
not be  said  that  the  defendants  were  harmed 
by  the  exclusion  of  the  requested  Instruction. 
On  the  other  tiand,  there  is  nothing  In  the 
case  to  indicate  that  it  Is  lower.  The  court 
caimot  take  Judicial  notice  of  the  fact,  and 
declare  it  to  be  one  way  or  the  other.  If  the 
requested  instruction  ought  to  have  been  giv- 
en as  a  proposition  of  law,  the  fact  that  It 
was  not  given  authorizes  the  presumption 
that  the  error  was  not  merely  harmless,  un- 
less tbe  case  discloses  some  fact  clearly  Iif 
dicatlng  that  the  defendants  were  not  preju- 
diced by  It.  Having  succeeded  in  showing 
tbat  error  was  committed  by  the  ruling  of 
tbe  court,  which,  upon  one  view  of  tbe  case, 
may  have  misled  the  Jury,  the  defendants 
were  not  obliged  to  go  further  and  show,  as 
a  matter  of  fact,  that  it  did  them  substan- 
tial barm.  Under  our  system  of  Jurispru- 
dence, the  presumption  is  that  it  did  have 
tiiat  elfect.  Moreover,  the  plalntllTs  posi- 
tion npon  this  point  Is  Inconsistent  with  his 
theory  that,  upon  the  evidence  In  the  case, 
the  Jury  could  properly  find  that  the  average 
of  snigical  ability  In  the  profession  as  a 
l>ody  was  higher  than  that  possessed  by  the 
defendants.  The  verdict  was  based  upon  this 
proiiosition.  But,  if  the  Jury  were  authoriz- 
ed to  find  that  fact,  either  from  evidence  giv- 
en upon  the  stand  or  from  their  general 
Imowledge  or  understanding  of  the  profes- 
sion as  a  whole.  It  necessarily  follows  that 
the  same  information  would  enable  them  to 
determine  whether  physicians  In  communi- 
tlea  like  Plymouth  and  Ashland  had  a  great- 
er degree  of  skill  than  physicians  generally, 
or  a  less  degree.  The  fact  Is  that  such  a 
finding  depends  largely  upon  the  Judgment  of 
the  Jury,  based  upon  their  general  knowledge 
•f  matters  of  general  notoriety  and  repute  in 
the  vidiuige  from  which  they  came.  It  is  not 
tnie,  even  in  theory,  that  a  Juryman's  mind 
is  an  absolute  blank  with  reference  to  all 
material  matters  that  arise  In  the  course  of 
a  trial.  4  Wig.  Ev.  S  2576;  Thayer,  Prelim. 
Et.  296-298. 

[i]  The  argument  that  the  word  "physi- 
Otaa,"  u  used  In  the  request,  is  too  indef- 


inite, and  might  include  quacks,  empirics, 
and  impostors,  whose  evident  Incompetence 
would  lower  the  standard  sought,  might 
have  some  legitimate  bearing,  If  It  were 
found  that  the  Jury  would  probably  give  that 
word  such  an  unreasonable  meaning.  But 
the  phrase  "physicians  practicing"  in  a  com- 
munity evidently  means,  in  this  connection, 
physicians  whose  learning,  experience,  and 
practice  In  that  community  entitle  them  to 
public  confidence.  It  does  not  mean  all  per- 
sons who  assume  to  treat  diseases  or  person- 
al Injuries,  but  only  such  as  are  ordinarily 
recognized  as  reputable  physicians.  Lawson 
V.  Conaway,  37  W.  Va.  159,  163,  16  S.  E.  564, 
18  L.  R.  A.  627,  88  Am.  St  Rep.  17. 

[I]  It  is  further  insisted  that,  if  tbe  re- 
quest stated  tbe  correct  rule,  the  defendants 
are  precluded  from  taking  advantage  of  tbe 
erroneous  ruling,  because  one  of  the  issues 
raised  by  the  plea  was  whether  the  defend- 
ants possessed  "the  ordinary  skill  of  persons 
of  said  profession."  The  language  quoted  is 
from  the  declaration,  and  the  plea  is  the  gen- 
eral issue.  But  It  is  apparent  that  the  trial 
was  conducted  throughout  upon  the  ground 
that  the  defendants  were' only  bound  to  pos- 
sess the  degree  of  skill  required  by  law.  And 
the  practical  interpretation  put  upon  the  dec- 
laration in  this  respect  by  the  court  and  tbe 
parties  cannot  be  disregarded,  and  the  pro- 
fessional qualifications  of  the  defendants  be 
determined  by  a  technicality  which  substi- 
tutes error  for  law,  because  possibly  the  dec- 
laration, to  which  the  defendants  did  not  de- 
mur, stated  the  liability  too  broadly.  The 
declaration  was  a  general  statement  of  facts 
from  which  it  was  claimed  the  defendants' 
liability  legally  resulted.  It  was  not  Intend- 
ed to  contain  exact  statements  of  legal  prin- 
ciples.   The  verdict  must  be  set  aside. 

Bixceptlon  sustained.     All  concurred. 

Upon  the  filing  of. tbe  foregoing  opinion, 
on  January  3,  19U,  tlie  plaintiff  moved  for  a 
rehearing,  which  was  denied,  upon  the  ques- 
tion of  liability;  but  upon  the  question  wheth- 
er there  should  be  a  new  trial  as  to  damages 
further  argument  was  Invited.  After  such 
argument,  the  following  opinion  was  ren- 
dered: 

[7]  It  is  Impossible  to  determine  on  which 
count  of  the  declaration  the  damages  were 
assessed,  or  whether  both  causes  of  action 
were  considered  by  tbe  Jury  in  deciding  upon 
the  amount  of  their  verdict  Peabody  v. 
Kinsley,  40  N.  H.  416.  If  the  erroneous  the- 
ory of  liability  adopted  at  the  trial  may 
have  been  considered  by  the  Jury  on  either 
count,  as  having  some  tendency  to  enhance 
the  damages,  their  finding  in  that  respect 
must  be  set  aside,  as  well  as  their  finding 
on  the  issue  of  liability.  While  it  is  true 
that  when  the  error  found  to  exist  in  a 
trial  does  not  apply  to  or  affect  all  the  is- 
sues covered  by  the  verdict  a  new  trial  of 
the  entire  case  &  not  ordinarily  ordered,  but 
only  80  much  of  It  is  set  aside  as  the  error 
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related  to  (Li8t)on  r.  Lyman,  49  N.  H.  553; 
Genest  v.  Company,  75  N.  H.  865,  74  AtL 
693;  Piper  y.  Ballroad,  76  N,  H.  435,  75  AO. 
1041),  It  must  clearly  appear  that  the  effect 
of  the  error  did  not  extenB  to  all  the  Is- 
sues tried.  If  the  error  ostensibly  relates  to 
the  question  of  liability,  it  may  still  be  of 
such  a  character  as  to  have  had  a  prejudicial 
effect  on  the  jury's  assessment  of  damages. 
If,  for  instance,  it  should  be  erroneously 
ruled  in  an  action  for  negligence,  that  the  de- 
fendant's previous  conviction  for  theft  might 
be  considered  on  the  question  of  liability,  it 
would  require  little  argument  to  show  that 
it  probably  had  a  very  prejudicial  effect  upon 
the  Jury's  assessment  of  damages.  While  not 
technically  relevant  to  any  question  in  the 
case,  it  could  not  be  said,  in  the  absence  of 
specific  Instructions  not  to  consider  it,  that 
the  Jury  did  not  make  it  a  substantial  ele- 
ment of  the  damages  awarded.  It  would 
therefore  vitiate  the  entire  verdict 

[f]  There  were  two  counts  in  the  declara- 
tion— one  for  negligence  or  malpractice,  and 
one  for  an  assault.  The  evidence  tended  to 
show  that  the  plaintiff  received  a  severe  in- 
Jury  to  his  arm,  requested  the  defendants  to 
examine  it  and  do  what  was  necessary  to 
save  the  arm,  but  not  to  amputate  it.  He 
was  put  under  the  influence  of  an  aneesthetlc, 
and  the  defendants,  upon  examining  the 
wound,  in  disregard  of  the  plaintiff's  instruc- 
tion, amputated  the  arm.  There  was  a  gen- 
eral verdict  for  the  plaintiff,  and  upon  the 
defendants'  exception  to  the  charge  of  the 
court  to  the  Jury  the  exception  was  sustained. 
It  was  held  in  the  former  opinion  that  the 
court  erred  in  instructing  the  Jury  that  the 
law  imposed  upon  the  defendants  the  degree 
of  skill  possessed  by  physicians  and  surgeons 
generally.  Instead  of  that  possessed  by  physi- 
cians and  surgeons  whose  practice  is  confined 
to  localities  in  which  the  defendants  prac- 
ticed. They  were  charged  with  a  higher  de- 
gree of  skill  than  the  law  requires,  and  be- 
cause of  that  fact  the  Jury  may  have  found 
they  were  liable  under  the  first  count  for 
malpractice.  The  question  now  presented  Is 
whether  the  jury  might  not  also  have  con- 
sidered that  fact  in  deciding  upon  the  amount 
of  the  damages. 

Under  the  count  for  malpractice,  the  jury 
may  have  found  that,  although  the  defend- 
ants had  no  authority  from  the  plaintiff  to 
amputate  big  arm,  they  were  n^ligent  in 
doing  what  they  assumed  to  do.  They  as- 
sumed to  act  as  surgeons  having  full  au- 
thority, and  consequently  to  exercise  the  pro- 
fessional skill  which  the  law  Imposes  upon 
surgeons  under  such  circumstances.  They 
were  chargeable  with  the  performance  of  a 
surgeon's  duty  when  they  undertook  a  sur- 
geon's task,  pittsfield,  etc.,  Co.  v.  Shoe  Co., 
71  N.  H.  522,  533,  53  Ati.  807,  60  L.  R.  A. 
116.  If  they  did  not  have  the  requisite  skill 
for  the  performance  of  that  duty,  as  the 
jury  may  have  found,  and  injury  resulted  to 
the  plaintiff,  the  question  of  their  liability 
would  be  determined  against  them;  but  the 


question  of  damages  would  remain.  If  it  la 
true  that  In  an  action  for  negligence  it  is  im- 
material on  the  question  of  liability  whether 
the  defendant  acted  willfully  in  doing  the 
act  complained  of,  the  circumstances  attend- 
ing the  act,  Including  the  motives  of  the  de- 
fendant, may  often  be  considered  In  assess- 
ing the  damages.  "In  civil  trespasses,  the 
law  considers  the  damage  actually  inflicted 
upon  the  party  wronged,  rather  than  the  in- 
tent or  malice  of  him  who  is  the  wrongdoer, 
though  the  quo  animo  1>  sometimes  shown, 
as  material  in  aggravation  of  damages." 
Gate  V.  Gate,  44  N.  H.  211,  214;  Holyoke  v. 
Railway,  48  N.  H.  541,  545;  Brown  v.  Col- 
lins, 53  N.  H.  442,  16  Am.  Rep.  372. 

In  Bixby  t.  Dunlap,  56  N.  H.  456,  22  Am. 
Rep.  475,  it  was  held  that  ordinarily,  In  ac- 
tions for  torts,  the  rule  of  damages  is  com- 
pensation in  money  for  the  money  value  of 
such  damage  as  would  naturally  and  rea- 
sonably be  expected  to  happen  to  the  plain- 
tiff by  reason  of  the  wrongful  act;  but  that 
when  the  element  of  malice  enters  into  the 
wrong  a  more  liberal  rule  of  damages  pre- 
vails, and  the  Jury,  taking  into  consideration 
all  the  circumstances  of  the  wrong,  ought  to 
give  as  compensation  what.  In  their  Judg- 
ment, it  is  reasonable  that  the  plaintiff  should 
receive  and  the  defendant  pay.  This  was 
merely  an  application  of  the  doctrine  an- 
nounced, after  much  investigation.  In  Fay  v. 
Parker,  63  N.  H.  342,  16  Am.  Rep.  270,  whicb 
has  since  been  followed  in  this  Jurisdiction. 
Barnes  v.  Campbell,  60  N.  H.  27;  Kimball 
V.  Holmes,  60  N.  H.  163;  Felch  v.  RaUroad. 
66  N.  H.  318,  820,  29  Atl.  557;  Friel  t. 
Plumer,  69  N.  H.  498,  48  Atl.  618,  76  Am.  St. 
Rep.  190;  Cooper  v.  Hopkins,  70  N.  H.  271, 
48  Atl.  100;  Cohn  v.  Saidel,  71  N.  H.  558, 
666,  572,  53  Atl.  800;  Prescott  v.  Robinson, 
74  N.  H.  460,  465,  69  Atl.  522,  17  L.  B.  A. 
(N.  S.)  594,  124  Am.  St.  Rep.  987. 

Whether  the  use  of  the  word  "maUce" 
in  this  connection  Is  not  unfortunate,  and 
whether  generlcally  it  is  not  too  narrow  to 
express  the  meaning  Intended,  it  is  unneces- 
sary to  inquire,  since  It  undoubtedly  includes 
a  willful  invasion  of  the  admitted  rights  of 
others  with  reference  to  person  or  proper- 
ty. If  the  Jury  found,  as  they  might  have 
done  in  this  case,  that  the  defendants  delib- 
erately and  Intentionally  disregarded  the  va- 
equivocal  instruction  of  the  plaintiff  not  to 
amputate  his  arm,  but  merely  to  make  an 
examination  of  it  and  dress  the  wound,  while 
he  was  unconscious,  It  could  not  be  doubted 
that  they  acted  maliciously.  Amputating  the 
arm  under  such  drcumstances  might  show 
a  wanton  and  contemptuous  disregard  and 
abuse  of  the  professional  confidence  which 
the  plaintiff  reposed  in  the  defendants.  It 
would  be  a  material  circumstance  charact^- 
ising  their  act;  and  upon  the  authorities 
cited  and  upon  principle  It  might  have  an 
important  bearing  ui>oji  the  amount  of  dam- 
oges  the  plaintiff  ought  to  receive  and  the 
defendants  ought  to  pay. 

If,  in  connection  with,  or  In  addition  to^ 
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ttato   element  of  damage,  the  Jury  betleved 
that  the  defendants  did  not  have  tbe  skill 
Imposed  upon  them  by  the  law,  and  that  they 
knew  they  were  Incompetent  to  do  what  they 
wrongfully  assumed  to  do — that  Is,  to  de- 
cide whether  amputation  was  necessary,  and 
whether  they  should  perform  the  operation — 
it  cannot  be  doubted  that  the  amount  of  the 
▼erdlct  would  be  materially  Increased  there- 
by.     It  is  also  evident  that  tbe  degree  of 
BViill  thus  considered  by  tbe  Jury  In  deter- 
laluing   the  competency  of  tbe  defendants 
would  be  Important.     If  the  law  required 
them  to  have  and  exercise  the  skill  of  tbe 
best  surgeons,  and  they  had  only  tbe  skill 
of  country  physicians,  the  jury  might  be  con- 
vinced that  they  acted  maliciously  or  wan- 
tonly in  assuming  to  undertake  to  diagnose 
the  case  with  reference  to  the  necessity  for 
amputation.    It  would  be  a  willful  breach  of 
their  duty  to  the  plaintiff,  which  would  an- 
thorlze  the  Jury  to  apply  what  is  called  a 
liberal  rule  of  damages.    Even  if  they  were 
gnUty  of  no  excess  of  authority,'  tbelr  at- 
tempt to  do  what  they  knew  tbey  were  not 
qnalified  to  do  would  furnish  ground  for  the 
application  of  that  rule  of  damages,  especial- 
ly If,  as  was  evidently  found  by  the  Jury,  the 
plalntifTs  arm  might  have  been  saved  by 
the  required  degree  of  skill.    The  erroneous 
standard  of  skill  by  which  the  Jury  were 
guided  may  have  had  in  their  minds  a  ma- 
terial bearing  upon  the  question  of  damages; 
and,  as  it  was  higher  than  the  law  requires, 
its    obvions   tendency   was   to    increase   the 
amount  of  the  verdict     If  the  defendants, 
falsely  representing  themselves  to  the  plain- 
tiff to  be  competent  surgeons,  unnecessarily 
cat  off  bis  arm,  the  fact  of  their  incompe- 
tency, which  the  plalntifF  sought  to  guard 
agninst  might  cause  very  deep  regret  in  bis 
mind,  for  which  he  ought  to  receive  compen- 
sation, and  for  which  tbe  defendants  oughC 
to  make  amends.    The  charge  of  the  court 
in  regard  to  damages  was  very  brief,  and  did 
not  exdnde  from  tbe  consideration  of  tbe 
Jury  this  element  of  compensation,  so  that 
tbe  presumption  Is  at  least  that  the  Jury  con- 
sidered all  the  legal  elements  of  damage  tliat 
might   have   been  specifically  submitted  to 
them  under  the  theory  of  liability  adopted 
at  the  trial;  and  one  of  those  elements  was 
tbe  defendants'  want  of  skill. 
Motion  for  rehearing  denied. 

TOITNG,  J.,  dissented;  the  others  oomcnrred. 


DINSMORB  V.  MAYOR  AND  ALDERMBN 
OF  CITY  OF  MANCHESTER. 
(Snpreme  Court  of  New  Hampshire.     Hills- 
boron^    Oct  8,  1911.) 
1.  SnFTn.AXiONS  (i  18*>— Eleohor  Contest— 

CONCrirSITKIKSS. 

A  party  to  an  election  contest,  having 
agreed  tbat  certain  ballots  in  dispute  were  le- 
gally voted  for  his  opponent,   is   estopped   to 


claim  inch  votes,  In  the  absence  of  fraud  or 
imposition. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  §{  41-64 ;  Dec.  Dig.  |  18.*] 

2.  Elections  ({  ISO*)— Ballots— Ihdicatioh 
OF  Choice  bt  Votbb. 

Ballots  marked  by  a  cross  in  the  circle 
above  tbe  Democratic  column  and  a  cross  in 
the  Republican  column  opposite  a  particular 
candidate's  name,  the  name  of  tbe  Democratic 
opponent  not  being  erased,  cannot  be  counted 
for  either  candidate. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  156 ;   Dec.  Dig.  1 180.*] 

3.  Eleotionb  (i  806*)— Contest  — Retibw  — 
Scope. 

On  certiorari  to  review  decision  of  a  munic- 
ipal board  in  an  election  contest,  the  court 
is  not  limited  in  its  investigation  to  the  rec- 
ords of  the  board,  and  can  consider  extrinsic 
evidence  to  show  that  the  law  was  disregarded 
by  the  board,  in  that  ballots  not  described  by 
the  records  were  improperly  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Gent  Dig.  f  826;    Dec.  Dig.  t  805.*] 

4.  Appeal  and  Error  (f  3*>— Revibw- Fork 
OF  Pboceedino. 

Under  Pub.  St  1901,  c.  204,  (  2,  giving 
the  Supreme  Court  general  superintendence  of 
inferior  coarts  to  correct  errors  and  power  to 
issue  writs  of  error,  certiorari,  prohibition,  etc., 
right  to  review  does  not  depend  upon  technical 
accuracy  in  designating  the  form  of  proceeding. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  3.»] 

6.  Elections    (J   306*)— Contests— Review- 

FoBM  OF  Pboceedino. 

Error  committed  by  a  municipal  board  In 
an  election  contest  affecting  the  merits,  and 
resulting  in  manifest  injustice^  is  correctible 
by  certiorari  in  the  exercise  of  tbe  Supreme 
Court's  superintending  power  over  inferior  conrts 
granted  by  Pub.  St  1901.  c.  204,  t  2. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  818 ;    Dec.  Dig.  t  305. •] 

6.  Elections    (f    305»)— Contest— Right   to 
Relief. 

In  certiorari  to  correct  errors  committed 
by  a  municipal  board  in  an  election  contest, 
relief  is  'granted,  not  as  a  matter  of  right,  but 
as  a  matter  of  discretion  based  on  the  justice 
of  the  case;  the  burden  being  upon  petitioner 
to  show  not  merely  that  error  has  been  com- 
mitted, but  that  injustice  has  been  done  thereby. 
[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  305.»] 

7.  Elections    (|  306*)— Contest— Relief   on 
Review— Scope. 

In  granting  relief  on  certiorari,  the  Sn- 
preme Court  will  not  quash  all  tbe  proceedings 
or  make  an  order  broader  than  is  necessary  to 
correct  the  effect  of  the  error;  and  hence,  on 
deciding  that  a  municipal  board  improperly 
counted  ballots  in  an  election  contest,  the  rec- 
ord will  be  amended  merely  to  show  the  num- 
ber of  votes  received  by  the  resi>ectire  parties. 
[Ed.  Note.— For  other  cases,,  see  Elections, 
Dec.  Dig.  {  306.»] 

Transferred  from  Superior  Court,  Hills- 
borough County;    Wallace,  Judge. 

Certiorari  by  Arthur  W.  Dinsmore  against 
the  Mayor  and  Aldermen  of  City  of  Man- 
chester. Transferred  on  defendant's  exc^h 
tions.    Exceptions  ovemded. 

At  tbe  election  In  November,  1910,  tbe 
moderator  of  ward  8,  Manchester,  declared 
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one  Wenzel  elected  to  the  office  of  alderman. 
Thereupon  the  plaintiff  petitioned  the  board 
of  mayor  and  aldermen,  alleging  that  be  re- 
ceived more  votes  for  alderman  than  Wenzel, 
and  that  he  should  be  given  the  office. 
Several  hearings  were  had  upon  this  peti- 
tion; and,  as  it  appeared  that  the  resalt 
depended  on  an  examination  of  the  ballots 
cast,  a  recount  was  had  at  the  office  of  the 
Secretary  of  State,  which  showed  that  Wen- 
zel bad  64S  votes  and  the  plaintiff  643,  ex- 
clusive of  5  disputed  ballots.  At  a  subse- 
quent meeting  of  the  board  it  was  conceded 
that  three  of  the  disputed  ballots  should  be 
counted  for  the  plaintiff.  The  other  two  bal- 
lots were  substantially  alike.  In  eacb  tbere 
was  a  cross  in  the  drde  above  the  Demo- 
cratic column,  in  wblcb  the  plalntifTs  name 
was  printed  as  a  candidate  for  alderman, 
and  a  cross  opposite  Wenzel's  name,  which 
was  printed  in  tbe  Republican  column  as  a 
candidate  for  the  same  office,  but  the  plain- 
tUfs  name  was  not  erased.  The  board 
adopted  a  resolution  finding  that  three  of 
tbe  five  disputed  ballots  should  be  counted 
for  the  plaintiff  and  the  other  two  for  Wen- 
zel, by  which  recount  Wenzel  would  bave 
one  more  vote  than  the  plaintiff.  The  plain- 
tiff was  given  leave  to  withdraw,  and  then 
filed  this  petition  in  the  superior  court.  The 
defendants  and  Wenzel  excepted  to  the  re- 
ception of  any  parol  evidence  descriptive  of 
tbe  disputed  ballots,  and  to  evidence  of  tbe 
agreement  that  three  of  the  ballots  should 
be  counted  for  the  plaintiff. 

Branch  &  Branch,  for  plalntifl.  John  T. 
Nixon  and  Oeorge  A.  Wagner,  for  defendant. 

WALKBB,  J.  [1]  At  a  hearing  before  the 
board  of  mayor  and  aldermen,  where  this 
election  contest  was  being  considered,  it  was 
conceded  by  all  parties  concerned,  who  were 
present  and  represented  by  counsel,  that 
three  of  the  five  ballots  in  dispute  were  legal 
ballots  for  Dinsmore,  and  that  the  contest, 
In  fact,  related  to  the  effect  to  be  given  the 
other  two.  Having  agreed  that  three  of  the 
disputed  ballots  should  be  counted  for  Dins- 
more,  and  having  rested  his  claim  to  an 
election  upon  the  interpretation  to  be  given 
to  the  other  two,  Wenzel  cannot  now  insist 
that  he  was  not  bound  by  that  agreement. 
He  waived  his  right  to  claim  that  the  three 
ballots  counted  for  Dinsmore  should  be 
counted  for  him,  in  the  absence  of  any  evi- 
dence of  fraud  or  Imposition;  and  an  In- 
spection of  the  ballots  does  not  Indicate  that 
such  counting  was  erroneous. 

[2]  The  question,  therefore,  relates  to  the 
effect  to  be  given  to  tbe  two  ballots  In  dis- 
pute. If  they  are  not  counted  for  either  of 
tbe  contestants  and  the  other  three  are  giv- 
en to  Dinsmore,  as  upon  the  facta  of  tbe 
case  they  must  be,  Dinsmore  received  one 
more  vote  than  Wenzel.  The  two  ballots 
are  substantially  alike  so  far  as  this  contest 
is  concerned.    Each  has  a  cross  In  tbe  circle 


above  the  Democratic  column  and  a  cross  in 
the  Republican  column  opposite  the  name  of 
Wmzel,  but  In  neither  case  is  Dlnsmore's 
name  erased  in  the  Democratic  column.  The 
question  of  Interpretation  thus  presented  la 
the  same  that  was  decided  in  Murchle  v. 
aifford,  76  N.^.  99,  103.  79  Atl.  901,  wbett 
it  was  held  that  tiie  ballot  could  not  be 
counted  for  either  party,  since  It  was  impos- 
sible under  the  statute  to  say  for  whom  tbe 
voter  Intended  to  vote.  Tbe  evidence  of  in- 
tention furnished  by  the  ballot  was  equally 
consistent  with  an  intention  to  vote  for  ei- 
ther candidate;  hence  the  Impossibility,  as 
a  matter  of  law,  of  ascertaining  for  which 
one  he  desired  to  vote.  Upon  the  authority 
of  that  case,  it  Is  clear  that  it  was  error 
of  law  to  count  the  two  ballots  in  dispute 
for  either  of  the  candidates.  It  was  legally 
Impossible  to  do  so. 

[S]  But  the  principal  contention  on  the 
part  of  the  defendant  relates  to  tbe  form 
of  the  proceeding  the  plaintiff  chose  to  bring 
for  the  correction  of  the  error  In  the  pro- 
ceedings of  the  board.  It  Is  Insisted  that 
upon  a  petition  for  certiorari  in  a  case  like 
this  the  court  is  limited  in  its  investigation 
to  the  record  of  the  clerk  of  the  board; 
that  it  cannot  consider  extrinsic  evidence  to 
show  that  the  law  tias  been  disregarded  or 
violated  by  the  inferior  court  whose  proceed- 
ings are  alleged  to  be  erroneous;  and  that, 
as  the  record  kept  by  tbe  cleriL  of  the  board 
contains  no  description  of  tbe  two  ballots 
above  considered,  the  court  is  without  pow- 
er to  ascertain  the  facts  or  to  require  a  fall 
and  complete  record  of  the  dolnga  of  tbe 
board.  This  argument  is  largely  based  upon 
a  narrow  conception  of  the  office  of  tbe 
writ  of  certiorari.  In  accordance  with  which 
it  has  sometimes  been  said  that  its  office  is 
to  bring  up  tbe  record,  so  that  the  court 
may  see  If  the  Inferior  tribunal  had  Juris- 
diction (State  V.  Thompson,  2  N.  H.  236). 
and  that,  if  that  fact  appeared  affirmatively, 
further  investigation  of  the  proceedings  was 
unnecessary  and  useless.  Upon  sudi  a  view 
of  the  law,  parol  or  other  evidence  that  the 
tribunal,  having  Jurisdiction  to  determine 
tbe  matter  before  it  committed  grave  errors 
of  law  in  respect  to  the  rights  of  the  par- 
ties, would  be  immaterial.  It  would  be  in 
effect  a  holding  that  the  Inferior  court  bad 
Jurisdiction  to  disregard  plain  provisions  of 
the  law,  provided  it  had  tbe  requisite  power 
to  hear  the  parties  and  determine  the  con- 
troversy. If  the  court  above  could  not  cor- 
rect the  errors  which  might  be  iwoved,  it 
would  be  absurd  to  attempt  to  prove  them. 
But  that  view  of  the  law  has  not  beoi  adopt- 
ed in  this  state.  In  re  Petition  of  LandafT, 
34  N.  H.  163,  173-175,  it  was  expressly  repu- 
diated. If  errors  of  law  are  correcUble  up- 
on certiorari  what  committed  by  a  subordi- 
nate court  having  Jurisdiction  of  the  parties 
and  the  subject-matter,  It  would  be  « 
strange  refinement  of  reasoning  to  hold  that 
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it  cotdd  only  do  so  when  tbe  errors  were 
shown  by  an  Inspection  of  tbe  record  alone, 
or  that  If  the  record  were  silent  upon  that 
sabject,  the  fact  could  not  Be  shown  in  any 
other  way.  In  the  early  case  of  Hase  t. 
Grimes,  2  N.  H.  206,  210,  the  court  remark 
tbat  certiorari  lies  "to  reverse  the  doings  of 
inferior  Jurisdictions,  whose  powers  are  glv- 
«i  them  by  statute,  whose  mode  of  proceed- 
ing is  nnknown  to  the  common  law,  and  who 
render  thdr  doings  effectual,  not  by  a  ludg- 
ment,  technically  called,  but  by  orders  to  be 
executed  In  a  sammitry  way,  such  as  orders 
for  the  laying  out  of  highways  and  for  the 
removal  of  paupers."  It  is  not  confined  to 
luriadictional  matters,  but  extends  to  the 
correction  of  all  errors  of  law  affecting  the 
aabetantlal  Justice  of  the  case,  whether  di»- 
dosed  by  the  record  or  proved  aliunde  This 
view  of  tbe  office  of  the  writ  la  recognized 
in  Pittsfleld  ▼.  Ezetert  69  N.  H.  836,  388.  41 
AtL  82,  83,  where  the  question  was  which 
of  the  two  towns  was  entitled  to  certain 
nUroad  taxes.  Tbe  action  was  assumpsit, 
whidi  It  was  hdd  would  not  lie,  as  It  in- 
volved a  collateral  attacik  on  the  ruling  of 
tbe  state  treasurer.  But  in  reaching  that 
condnsion  the  court  say  "Although  the  law 
does  not  give  a  party  aggrieved  by  a  de- 
dalon  of  the  state  treasurer  a  right  of  ap- 
peal, aa  it  does  to  one  aggrieved  by  a  de- 
cision of  selectmen  (P.  S.,  1901,  c.  B9,  (  11), 
It  affords  an  ample  remedy  in  the  writ  of 
certiorari."  Gate  t.  Martin,  69  N.  H.  610, 
613,  45  Aa  644. 

[4]  But  in  this  state  It  Is  unimportant 
whether  the  process  be  called  certiorari,  or 
be  given  some  other  Latin  or  English  name. 
If  it  is  an  appropriate  and  convenient  mode 
of  vindicating  legal  right,  it  is  perhaps  not 
essential  that  it  should  have  a  technical 
name.  The  snperintending  power  of  the 
conrt  over  inferior  tribunals  does  not  de- 
pend upon,  and  is  not  limited  by,  technical 
accuracy  of  designation  in  legal  forms  of 
action.  The  parties'  rights  in  this  action  do 
not  depend  upon  our  definition  of  certiorari. 
They  are  entitled  under  the  established  prac- 
tice in  this  state  to  the  most  convenient  pro- 
cedure for  the  settlement  of  their  contro- 
versy. Boody  V.  Watson,  64  N.  H.  162,  9 
Atl.  794. 

"The  court  shall  have  general  snperintend- 
ace  of  all  courts  of  Inferior  Jurisdiction  to 
prevent  and  correct  errors  and  abuses,  and 
shall  have  exclusive  authority  to  issue  writs 
of  error,  certiorari,  and  prohibition,  and  may 
issue  writs  of  habeas  corpus  and  all  other 
writs  and  processes  to  other  courts,  to  corpo- 
rations, and  to  individuals."  P.  8.  1901,  c. 
20t  S  2.  "One  object  [of  this  statntel  to  be 
accomplished  Is  the  execution  of  the  laws 
whei  they  have  not  provided  specific  modes 
cf  preventing  and  correcting  the  errors  and 
abuses  of  courts  of  inferior  Jurisdiction." 
Boody  T.  Watson,  64  N.  H.  171,  9  Aa  803. 
"Comberaome  machinery  for  bringing  np  the 


record  of  the  lower  couri  is  unnecessary. 
Ableman  v.  Booth,  21  How.  506,  511,  512,  514, 
522,  526  [16  L.  Ed.  169].  The  record  can  be 
proved  and  found  with  the  other  facts  of 
ae  oase  at  ae  trial  term  on  a  petition, 
as  well  as  in  an  action  of  debt,  or  a  writ  of 
entry.  •  •  •  On  a  sufficient  petition  the 
question  is  wbeaer  aere  is  an  error  cor- 
rectible  by  ae  superintending  power,  and 
not  whether  It  was  committed  by  a  court  of 
record,  or  wbeaer  It  is  correctible  on  a  writ 
of  error,  writ  of  false  Judgment,  certiorari, 
mandamus,  audita  querela,  or  prohibition." 
Boody  V.  Watson,  64  N.  H.  173,  9  Atl.  803. 
Since  ae  decision  in  that  case  ae  doctrine 
aat  ae  extraordinary  correctional  power 
of  the  court  for  ae  promotion  of  Justice 
and  ae  due  administration  of  ae  law  la 
not  hampered  or  defeated  by  abstruse  tech- 
nicalities of  remedy,  but  that  it  is  exercised 
upon  simple,  ample,  convenient,  and  reason- 
ably expeditious  meaods  of  procedure,  has 
not  been  doubted.  Gage  v.  Gage,  66  N.  H. 
282.  29  AU.  543,  28  Lk  R.  A.  829;  Attorney 
General  t.  Taggart,  66  N.  H.  362,  369, 29  Atl. 
1027,  25  ti.  R.  A.  613;  Concord,  etc.,  R.  R.  ▼. 
Railroad,  67  N.  H.  464,  41  Atl.  263;  Man- 
chester V.  Fumald,  71  N.  H.  156,  51  Aa 
657;  Sheehan  v.  Mayor  and  Aldermen,  74  N. 
H.  445,  68  AU.  872;  Attorney  General  v. 
Bartlett,  76  N.  H.  388.  74  Atl.  877;  Attorney 
General  v.  Duncan,  76  N.  H.  11>  78  Aa 
%5. 

[5]  Aa  the  municipal  board  In  deciding 
this  Section  controversy  exerdsed  Judicial 
powers,  and  as  it  committed  an  error  of 
law  affecting  ae  merits  of  the  case  and  re- 
sulting in  manifest  injustice,  its  action  In 
aat  respect  Is  correctible  by  ae  exercise 
of  the  superintending  power  of  this  court 
over  Inferior  courts  (Sheehan  v.  Mayor  and 
Aldermen,  supra),  in  ae  absence  of  any  oa- 
er  specified  form  of  remedy.  No  reason  Is 
perceived  why  ae  form  of  petition  adopted 
by  the  plaintiff  Is  not  adequate. 

II]  In  proceedings  of  ais  character  relief 
is  granted,  not  as  a  matter  of  right,  but  as 
a  matter  of  discretion,  which  is  governed  by 
ae  Justice  of  the  case.  Petition  of  I<andaff, 
34  N.  H.  163,  176;  Boston  &  Maine  B.  R. 
y.  FolBom,  46  N.  H.  64.  If  ae  error  of  lavr 
found  to  exist  does  not  appear  to  have  af- 
fected the  result  of  ae  proceedings  in  the 
lower  tribunal.  Justice  would  not  require  its 
correction  by  a  decree  quashing  the  Judg- 
ment or  order  rendered.  It  Is  for  ae  peti- 
tioner to  show  not  merely  aat  error  of  law 
has  been  committed,  but  aat  Injustice  has 
been  done  aereby. 

[7]  Nor  will  ae  court  quash  all  the  pro- 
ceedings or  make  an  order  broader  than  is 
necessary  to  correct  the  effect  of  the  er- 
ror.   Hayward  v.  Bath,  35  N.  H.  514. 

In  this  case,  therefore,  so  much  of  the 
record  as  declares  aat  Wenzel  received  647 
votes  and  Dinsmore  646  is  quashed,  and  the 
record  Is  amended  to  allow  that  Wenzel-  re- 
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celved  646  votes  and  Dlnsmore  646w  At  the 
present  time  no  other  ^eclflc  order  Is  neces- 
sary, since  It  Is  presumed  the  board  will 
take  such  farther  action  In  the  matter  as  is 
necessary  to  finally  determine  the  contro- 
versy. 
Exceptions  overruled.    All  concurred. 


CLARK  V.  WILD  et  al. 

(Supreme  Court  of  Vermont     Orleans.     Oct. 

18,  1911.) 

1.  COBPOBATIONS   ((   195*)  —  Mkbwngb— Quo- 
Buu— Statute  and  Bt-Laws. 

P.  S.  4301,  an>Ucable  to  corporations 
formed  by  voluntary  aasociation,  providing  that 
a  majority  of  the  stock  represented  at  a  meet- 
ing of  the  stockholder^  shall  be  a  quorum,  is 
not  intended  to  apply  merely  where  there  is 
no  by-law  providing  what  shall  constitute  a 
quorum;  so  that  a  by-law  requiring  for  a  quo- 
rum a  majority  of  all  the  shares  issued  is  in- 
vaUd. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  196.»] 

2.  COBPOBATIONS    ({  195*>— Meetinob  —  QXTO- 

xvu — Course  or  Cobpokate  Action. 

It  being  provided  by  statute  what  shall 
constitute  a  quorum  for  a  meeting  of  stock- 
holders of  a  corporation,  adjourning  meetings 
in  recognition  of  a  by-law  requiring  a  greater 
number  of  shares  for  a  quorum  does  not  afEect 
the  question  of  what  is  necessary  for  a  quorum 
at  a  subsequent  meeting. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig."  J  195.»] 
8.  CoKPOBATioNS   (I  198*)— Meetings  — Quo- 

BUK— ILLEOAI,   PBOXIES. 

All  the  shares  voted  at  a  meeting  of  stock- 
holders being  voted  the  same  way,  it  is  im- 
material that  some  of  the  shares  were  voted 
under  proxies  not  duly  executed;  a  majority 
of  the  stock  properly  represented  being  a  qoo- 
mm. 

[Ed.  Note.— For  other  cases,  see  Corporattons, 
Dec.  Dig.  i  198.*] 
4.  Evidence  (§  591*)— Secondabt  EJvidknob— 

GOITCLUBIVENESS  ON  PABTT  INTBODUCINQ. 

One  who  has  introduced  oral  testimony  of 
matter  not  objected  to,  as  it  might  have  been, 
as  not  being  the  best  evidence,  cannot  be  heard 
to  say  that  it  should  not  be  given  such  con- 
sideration as  its  natural  probative  value  enti- 
tles it  to. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  fS  2440-2443;   Dec.  Dig.  i  691.*] 

8.  COBPOBATIONS     (|   194*)  —  MeBTINOS  —  NO- 
TICES. 

The  by-laws  of  a  corporation  requiring 
merely  that  notices  of  a  meeting  of  stockhold- 
ers shall  be  "mailed"  a  certain  time  before  the 
meeting,  it  is  immaterial  that  the  notices  are 
not  dated. 

[Ed.  Note.— Fbr  other  cases,  see  Corporations, 
Dec.  Dig.  !  194.*] 

0.  Quo  Wabbarto  (I  66*)— Complaint— Pbb- 

BUMFTIONS. 

The  complaint  for  quo  warranto  being  re- 
quired, by  P.  S.  1972,  to  set  forth  the  facta 
warranting  the  issuance  of  the  writ  it  is  to  be 
presumed  that  there  was  seasonable  notice  of 
the  meeting,  at  which  there  was  a  purported 
election  of  defendants  as  directors  of  corpora- 
tion ;  the  complaint  not  alleging  the  contrary. 
[B)d.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec  Dig.  §  66.*] 


7.  Quo  Wabbanto  (I  65*)— BuBDKN  or  Fboof. 

Complainant  seeking  quo  warranto  on  the 
ground  that  defendants  illegally  bold  the  office 
of  directors  of  a  corporation  must  make  out  a 
case,  and  has  the  burden  of  showing.  If  relying 
on  such  fact,  that  there  were  not  proper  no- 
tices of  the  meeting  at  which  there  was  a  pur- 
ported election  of  defendants. 

[Ed.  Note.— For  other  cases,  see'  Quo  War- 
ranto, Cent  Dig.  i  63 ;  Dec.  Dig.  |  56.*] 

8.  COBFOBATIONS   (|   194*)— ADJOUBNED    MEET- 
INGS—NOTICE. 

Notices  of  an  adjourned  meeting  of  stock- 
holders of  a  corporation,  not  being  required  by 
the  by-laws  or  by  any  statute,  are  unnecessary. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  I  194.*] 

9.  COBPOBATIONS    (I    283*)— DlBXCTOBS— ElLBC- 

TiON— Resolution  of  uxeoautt. 

Ab  election  of  directors  of  a  corporation 
being  legal,  adoption  at  a  subsequent  meeting 
of  resolutions,  not  constituting  a  reconsidera- 
tion of  the  vote  of  election,  but  undertaking  to 
create  vacancies  by  resolving  that  the  previous 
election  was  illegaJ,  is  ineifeetuaL 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Wg.  I  283.*] 

10.  Quo  Wabbanto  (S  6*>— Issuance  or  Wbtt 

— DrSCBETION. 

While  within  the  limit  of  judicial  diMve- 
tlon  quo  warranto  may  be  refused,  though  de-         , 
fendant's    title   to   office    be    shown   defective,        ' 
there  is  no  discretion  to  issue  the  writ  unless 
defendant's  title  be  shown  defective,  thoogh  in        i 
their  office  of  director  of  a  corporation  they 
have  disregarded  its  interest 

[Ed.  Note.— For  other  cases,  see  Qno  War- 
ranto, Cent  Dig.  i  7 ;   Dec.  Dig.  i  «.*] 

Petition  by  Simpson  Clark  for  quo  war- 
ranto against  E.  B.  Wild  and  others,  heard 
on  testimony  taken  and  filed.  Complaint  dis- 
missed. 

Argued  before  ROWELL,  a  J.,  and  MUN- 
SON,  WATSON,  HASBI/rON,  and  POW- 
ERS, JJ. 

Young  &  Young,  for  petitioner.  J.  W. 
Redmond  and  W.  W.  Relrden,  for  defend- 
ants. 


HASELTON,  J.  This  la  a  complaint  al- 
leging that  each  of  the  defendants  illegally 
holds  the  office  of  director  of  the  Percival 
Furniture  Company,  a  corporation,  and  that 
the  complainant  and  six  other  persons,  whose 
names  are  set  out,  are  the  legal  directors  of 
the  corporation.  The  complaint  prays  judg- 
ment In  accordance  with  these  allegatloiis. 
and  prays  for  the  Issuance  of  the  writ  of  qao 
warranto.  Conformably  to  law,  the  com- 
plaint sets  forth  the  facts  which  it  Is  claim- 
ed warrant  the  issue  of  the  writ  P.  B.  1972. 
The  complaint  being  preferred  and  prosecut- 
ed by  a  private  person,  it  is,  as  the  law 
requires,  verified  by  oath.    P.  &  1973. 

Among  the  things  set  forth  In  the  com- 
plaint, and  admitted  by  the  answer,  are  the 
following:  The  corporation  in  question  was 
organized  under  the  laws  of  the  state  pro- 
viding for  the  "formation  of  corporations  by 
voluntary  association."  P.  S.  c  187.  It 
adopted  certain  by-laws.    These  provide  that 
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the  annxial  meettng  of  stockholders  shall  be 
In  JaiiaaiT  of  each  year,  and  that  the  derk 
shall  give  notice  of  time  and  place  "either 
personally  or  by  mailing  a  written  notice  to 
each  Bto<±hoIder  at  his  last  known  place  of 
restdoice  at  least  ten  days  before  said  meet- 
ing." The  by-laws  also  provide  that  direc- 
tors, seven  in  number,  shall  be  chosen  at 
each  annual  stockholders'  meeting,  and  that, 
If  at  any  such  meeting  there  is  no  quorum, 
the  directors  already  In  ofiSce  shall  hold  over 
until  their  successors  are  chosen.  The  by- 
laws further  provide  that  at  any  legally  con- 
vened stockholders'  meeting  representation 
of  one-half  of  the  issued  stock  shall  consti- 
tnte  a  quorum  for  the  transaction  of  busi- 
ness, but  that  a  less  representation  may  ad- 
journ the  meeting  from  time  to  time  until 
there  Is  a  quorum. 

At  the  annual  meeting  in  January,  1910, 
C  F.  Fercival,  M.  A.  Owen,  B.  F.  Moody, 

B.  L.  G.  Perdval,  B.  W.  Barron,  Bernard  M. 
Small,  and  Simpson  Clark,  the  complainant, 
were  elected  directors  of  the  corporation, 
and  K  F.  Moody  was  elected  its  clerk.  In 
January,  1911,  Moody,  the  clerk  of  the  cor- 
poration. In  pursuance  of  the  by-laws.  Issued 
and  mailed  to  every  stockholder  a  written 
notice  that  the  annual  meeting  for  the  elec- 
tion of  directors  would  be  held  at  the  clerk's 
office  in  South  Royalton  January  Slst.  At 
the  time  and  place  so  appointed  less  than 
one-half  of  the  capital  stock  was  represented 
in  person  or  by  proxy.  Thereupon  the  meet- 
ing was  adjourned  to  March  21,  1911,  at  the 
same  place  and  hour  of  the  day.  At  the  ad- 
journed meeting  68  shares,  and  no  more, 
were  represented.  There  were  Issued  and 
outstanding  285  shares  of  the  capital  sto<&. 
Only  two  stockholders,  E.  F.  Moody  and  C. 

C.  Baldwin,  were  present  in  person.  C.  C. 
Baldwin  owned  3%  shares  of  stock,  and  held 
proxies  for  61^  shares,  and  cast  his  05 
rotes  for  the  defendants  and  one  O.  C.  Bald- 
win as  directors.    No  other  votes  were  cast. 

The  validity  of  this  election  is  the  chief 
question  to  be  determined;  and  it  wlU  first 
be  considered  upon  the  assumption  that  the 
all^atlons  and  admissions  with  reference  to 
it,  as  above  recited,  are  true,  and  without 
reference  to  the  evidence,  which  It  is  claim- 
ed has  a  modifying  efTect 

[1]  If  the  by-law  declaring  what  shall  con- 
stitute a  quorum  for  the  transaction  of  busi- 
ness is  valid,  then  the  defendants  were 
■ever  legally  chosen  as  directors,  for  they 
were  chosen,  if  at  all,  at  a  meeting  at  which 
a  majority  of  the  capital  stock  was  not  rep- 
resented. But  the  by-law  Is  not  valid,  for 
it  is  in  conflict  with  the  statute  applicable 
to  corporations  formed  by  voluntary  asso- 
ciation which  provides  that  a  majority  of 
the  stock  represmted  at  a  meeting  of  the 
stockholders  shall  be  a  quorum.  P.  S.  4301. 
It  is  argued  that  the  statutory  provision  just 
teterrei  to  la  Intended  to  govern  only  when 
there  is  no  by-law  that  provides  what  shall 
constitute  a  quorum.     But  to  apply  such  a 


principle  of  construction  to  the  statutory 
provisions  providing  for  the  formation  of 
corporatlonB  by  voluntary  assodatton  would, 
to  the  extent  of  its  application,  defeat  the 
wise  and  manifest  purpose  of  the  statute. 
The  provisions  of  the  general  law  with  re- 
gard to  corporations  organized  by  virtue 
thereof  are  as  binding  upon  it  as  they  would 
be  If  written  into  a  special  charter;  and  all 
by-laws  which  are  inconsistent  with  the  char- 
ter of  a  corporation  or  with  the  governing 
law  are  void.  The  principle  is  fundamental, 
but  a  few  cases  are  cited  below  whldi  Illus- 
trate the  strictness  with  which  it  Is  applied. 
Bex  ▼.  Bumstead.  2  B.  &  Ad.  699;  Bex  v. 
Tappendan,  3  East,  187;  Brewster  v.  Hart- 
ley, 37  Cal.  15,  99  Am.  Dec.  237,  240;  Presby- 
terian Assurance  Fund  v.  Allen,  106  Ind.  693, 
7  N.  E.  317;  Supreme  Council  A.  L.  of  H. 
V.  Perry,  140  Mass.  680,  6  N.  E.  634;  Berg- 
man y.  St  Paul,  etc.,  Ass'n,  109  Minn.  275, 
IS  N.  W.  120;  Katz  v.  M.  F.  O.  Co.,  183  N. 
7.  578,  76  N.  B.  1098,  affirming  same  case  in 
109  App.  Dlv.  49,  96  N.  TC.  Supp.  633;  Mat- 
ter of  Rapid  Transit  Ferry  Co.,  16  App.  Div. 
530,  44  N.  Y.  Supp.  639;  State  v.  Bank,  51 
La.  Ann.  426,  25  South.  318;  Audenried  ▼. 
East  Coast  Milling  Co.,  68  N.  J.  Eq.  450,  69 
Ati.  677,  684;  People  v.  Tibbets,  4  Cow.  (N. 
X.)  358;  People  v.  Kip,  4  Cow.  (N.  X.)  882, 
note;  Green  v.  Felton,  42  Ind.  App.  676,  84 
N.  B.  166;  State  ▼.  Jessup,  etc.,  Co.  (Del.) 
77  AtL  16,  aO  li.  B.  A.  (N.  S.)  290;  Rex  v. 
Darlington  School  Governors,  6  Q.  B.  682. 

The  very  question  here  under  discussion 
was  decided  In  Matter  of  Rapid  Transit  Fer- 
ry Co.,  15  App.  Div.  680,  44  N.  X.  Supp.  639. 
and  note;  Darrln  ▼.  Holt,  99  Md.  491,  68 
Ati.  196.  The  case  which  the  complainant 
cities  in  support  of  his  contention  that  the 
by-law  here  in  question  is  valid  is  Ellsworth 
Woolen  Mfg.  Co.  v.  Faunce,  79  Me.  440,  10 
Ati.  250.  In  that  case  a  by-law  providing 
that  no  business  should  be  transacted  at  a 
stockholders'  meeting  without  the  representa- 
tion of  a  majority  of  the  stock  was  held 
legal,  because,  under  the  statute  of  Maine, 
the  matter  of  a  quorum  was  left  for  the 
stockholders  to  determine.  The  real  con- 
tention In  that  case  was  not  over  the  va- 
lidity of  the  by-law,  but  over  the  question 
of  the  number  of  shares  that  should  be 
counted  In  determining  how  many  were  nec- 
essary to  a  majority. 

[2]  It  appeared  from  the  evidence  that  0. 
C.  Baldwin,  who,  either  for  himself  or  foe 
those  whose  proxies  he  held,  cast  the  votes 
at  the  election  of  directors  March  21,  1911, 
then  knew  of  the  by-law  in  question,  that 
the  by-laws  Including  this  one  had  been 
drawn  up  by  W.  F.  Baldwin,  an  attorney, 
and  reported  for  adoption  by  a  committee 
of  which  C.  C.  Baldwin  was  a  member,  that 
some  meetings  since  1900  had  been  adjourn- 
ed for  lack  of  a  quorum  to  transact  business. 
But  this  and  like  evidence  was  Inmuiterial. 
A  course  of  corporate  action  may,  within  the 
limits   of   corporate  power,    modify   a   by- 
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law.  Buck  y.  Troy  Aquednct  Co.,  76  Vt  75, 
56  Atl.  283.  Bnt  corporative  action  cannot 
affect  matters  which  are  determined  by  the 
general  law  or  by  charter.  Such  matters  are 
beyond  the  control  of  the  corporation.  See 
Henry  v.  Jackson,  a7  Vt.  431.  If  It  appeared 
that  any  of  the  stockholders  failed  of  rep- 
resentation when  the  defendants  were  elect- 
ed directors  In  consequence  of  any  conduct 
which  amounted  to  fraud  or  deception,  we 
should  carefully  consider  the  effect  of  such 
conduct.  But  nothing  In  the  nature  of  fraud 
appears. 

[3]  It  Is  claimed  by  the  complainant  In 
that  part  of  his  brief  given  to  a  statement  of 
facts  that  certain  of  the  proxies  by  virtue  of 
which  votes  were  cast  at  the  meeting  of 
Ifarch  21,  1911,  -^ere  not  duly  executed,  and 
that  80  no  legal  votes  could  be  cast  by  virtue 
of  them.  In  one  case  this  is  clearly  the  sit- 
uation, and  In  some  other  cases  it  may  be; 
bnt  the  more  proxies  are  treated  as  insuffi- 
cient, the  less  is  the  number  of  votes  nec- 
essary to  a  majority,  and,  if  all  proxies  are 
rejected  about  which  any  claim  of  illegality 
is  raised,  the  result  stands  unaffected.  The 
complainant  in  that  part  of  his  brief  de- 
voted to  the  argument  of  the  case  bases  no 
daim  upon  the  statement  with  regard  to  the 
insufficiency  of  some  of  the 'proxies.  Some 
parts  of  the  record  (ook  of  the  corporation 
were  introduced  in  evidence  by  the  complain- 
ant Among  other  things  so  introduced  was 
the  following:  "Record  of  minutes  of  a 
Stockholders'  meeting  of  the  Perdval  Furni- 
ture C  of  the held  by  order  of  So. 

Royalton  at  Jan.  31,  1811.  Agreeable  to  by 
law  No.  1  stockholders  of  the  Perdval  Por- 
niture  C  are  requested  to  meet  at  the  Clerk's 
office  in  So.  Royalton,  Tues.  Jan.  28,  1910, 
at  8  P.  M.  E.  F.  Moody,  Clerk.  So.  Royal- 
ton, Vt  Jan.  31,  1910.  Agreeable  to  above 
call  meeting  was  called  to  order  by  E.  F. 
Moody  Clerk,  as  there  was  not  stock  enough 
represented  to  transact  business  it  was  mov- 
ed by  C.  C.  Baldwin  that  we  adjourn  until 
Mar.  21,  at  8  P.  M.  vote  was  taken  by  bal- 
lott  and  was  carried  70%  for  2  no.  E.  F. 
Moody,  Clerk."  The  foregoing  was  offered 
by  the  complainant  as  the  record  of  the 
meeting  of  January  31,  1911.  Assuming  that 
it  was  so  intended,  we  note  some  remark- 
able things  about  it.  It  purports  to  be  a 
"record  of  minutes"  rather  than  a  record  of 
proceedings.  It  purports  to  be  held  "by  or- 
d«-  of  So.  Royalton."  "At  January  31, 
1811."  It  la  snggeeted  that  "1911"  was  In- 
tended. What  purports  to  be  a  copy  of  the 
notice  requests  the  stockholders  to  meet  on 
Tuesday,  January  28,  1910,  at  8  p.  m.  Now, 
January  28th  did  not  fall  on  Tuesday  in 
1910,  nor  in  1911.  It  last  fell  on  Tuesday  in 
1908  In  1911  the  last  Tuesday  in  January 
fell  on  the  3l8t  of  the  month.  The  record 
of  proceedings  at  the  meeting  is  dated  Jan- 
nary  81,  1910.  In  introducing  it  counsel  for 
complainant  suggested  that  "1910"  should 
read   "1911."     It   redtes   that  the  meeting 


was  held  "agreeable  to  above  calL"  But,  of 
course,  no  date  could  be  agreeable  to  that 
set  out  in  what  purports  to  be  the  "call." 
Assuming  that  this  record  was  intended  to 
relate  to  the  annual  meeting  in  January, 
1911,  as  quite  likely  was  the  case,  we  are 
furnished  with  no  record  relating  to  the 
annual  meeting  in  1910,  nor  any  record  of 
the  annual  meeting  in  1908,  the  last  year 
in  which  the  28th  of  January  fell  on  Tuesday. 
The  records  which  are  furnished  as  are  of 
meetings  in  1902,  1907,  1909,  and  1911.  How 
such  a  record  came  to  be  made  up  It  !■  im- 
possible to  conjecture.  How  we  should  con- 
strue it  if  construction  of  it  became  neces- 
sary we  do  not  undertake  to  say. 

[4]  The  complainant  in  his  brief  claims 
that  no  legal  meeting  was  hdd  January  31, 
1911,  and  cites  Stevens  t.  Eden  Meeting 
House,  12  Vt  688,  where  oral  evidence  of  tbe 
posting  of  warnings  and  of  corporate  pro- 
ceedings was  objected  to  and  ezduded,  and 
its  exclusion  was  held  proper.  But  regard- 
ing the  meeting  under  consideration  here,  tbe 
complainant  has  produced  oral  evidence,  and 
he  cannot  be  heard  to  say,  and  does  not  say, 
that  it  should  not  be  given  audi  considera- 
tion as  its  natural  probative  value  entitles 
it  to. 

The  complainant  called  as  one  of  his  wit- 
nesses E.  F.  Moody,  derk  of  the  corporation 
at  the  time  of  the  sending  ont  of  notices,  and 
in  direct  examination  took  hla  testimony 
that  he  and  C.  F.  Perdval  together  sent  oat 
the  notices  for  the  annual  meeting  in  Jan- 
uary, 1911,  and  that  that  meeting  was  called 
for  January  31,  1911.  The  complainant  call- 
ed CL  F.  Perdval,  above  mentioned,  and  took 
his  testimony  about  the  sending  out  of  the 
notices  for  the  annual  meeting.  He  testi- 
fied that  he  bad  to  do  with  it  that  he  knew 
when  the  meeting  was  called  for,  and  it  was 
called  for  January  31,  1911. 

[B]  It  ia  immaterial  whether  the  notices 
were  dated  or  not  The  "record"  to  which 
reference  has  been  made  shows  no  date  to 
what  is  there  recorded  as  a  notice.  What 
tbe  by-law  requires  is  that  the  notices  shall 
be  "mailed"  a  certain  length  of  time  before 
a  meeting. 

[6,  7]  It  does  not  expressly  appear  by  tbe 
evidence  when  the  notices  for  the  annual 
meeting  on  January  31,  1911,  were  mailed  to 
the  stockholders.  But  the  complaint  sets 
out  that  they  were  issued  and  mailed  to  each 
and  every  stockholder  in  accordance  with 
the  by-laws.  The  complaint  la  sworn  to  by 
the  complainant  who  makes  oath  that  he 
has  read  the  same  and  knows  the  contents 
thereof,  and  that  it  is  true  of  his  own  knowl- 
edge. It  is  obvious  that  be  could  have  had 
no  personal  knowledge  of  many  of  the  things 
stated  in  the  petition,  and  this  is  conceded 
by  his  counsel,  who  attributed  the  situation 
to  their  Inadvertence.  The  defendants  insist 
that  because  of  the  erroneous  oath  the  com- 
plaint should  be  dismissed.    Bnt  as  the  mat- 
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ter  Is  presented  \re  decline  to  act  upon  tbat 
motion.  The  fact  remains,  however,  that  the 
petitioner  may  be  presumed  to  know  of  his 
own  knowledge  whether  he  received  a  notice 
of  the  meeting  of  January  Slst,  and,  if  he 
received  one,  when  be  received  it,  and  wheth- 
er or  not  the  notice.  If  received,  was  correct 
In  every  respect.  Thia  being  so,  he  has  fail- 
ed to  give  testimony  in  this  case.  In  these 
circumstances  it  must  be  taken  that  the  no- 
tices were  seasonably  sent  out,  for,  as  has 
been  seen,  the  statute  requires  the  complaint 
to  set  out  the  facta  relied  on.  Further,  the 
burden  was  upon  the  complainant  to  go 
forward  in  the  proofs,  and  to  make  out  a 
case  against  the  defendants.  State  es  rel. 
Danforth  v.  Hunton,  28  Yt.  684.  The  case 
dted  above  was  one  in  which  the  defendants 
were  charged  with  having  usurped  the  office 
of  directors  in  a  private  corporation.  The 
court  there  said:  "The  form  of  the  issue  re- 
quiring the  defendants  to  show  cause  would 
seem  to  indicate,  in  form,  that  the  defend- 
ants would  be  required  to  go  forward  in  the 
case.  But  It  seems  to  us  that  the  form  of 
the  issue  in  the  case  does  not  correctly  define 
the  true  position  of  the  parties  in  regard  to 
the  presumption  of  right  The  defendants 
are  in  possession  of  the  office  in  question, 
and  should  be  presumed  regularly  elected 
and  entitled  to  hold  until  the  contrary  be 
shown.  The  plaintlffB,  then,  are  bound  to 
make  a  case  against  them,  and  they  should 
go  forward  in  the  proof  and  in  the  argu- 
ment," The  result  Is  that  all  the  Issues  re- 
specting the  annual  meeting  January  31, 
1911,  whether  made  by  the  pleadings  or  by 
the  evidence,  are  found  In  favor  of  the  de- 
fendants, and  It  is  established  that  a  meeting 
was  regularly  called  for  that  day,  was  legally 
held,  and  was  legally  adjourned  to  March 
21,  1911.  The  evidence  as  to  the  adjourn- 
ment, aside  from  the  record,  has  not  been 
particularly  referred  to,  but  both  sides  intro- 
duced evidence  on  that  point  without  objec- 
tton,  and  all  the  evidence  was  to  the  effect 
above  stated. 

[I]  The  petitioner  suggests  that  the  stock- 
holders, except  C.  F.  Perclval,  were  not 
notified  of  the  adjourned  meeting.  This  ap- 
pears from  the  testimony  of  Cl^rk  Moody, 
who  testifies  tbat  after  ttie  adjournment  of 
the  meeting  of  January  31,  1911,  he  sent  a 
copy  of  the  proceedings  to  C.  F.  Perclval, 
bat  did  not  send  notices  to  the  stockholders, 
since  he  did  not  find  tbat  notices  of  adjourn- 
ments bad  been  sent  out  in  previous  years. 
But  notices  of  the  adjourned  meeting  were 
not  necessary,  since  they  were  not  required 
by  the  by-laws  nor  by  any  general  law. 

[|]  The  meeting  of  March  2l8t  was  ad- 
journed, after  the  election  of  directors  and  a 
clerk,  to  March  29,  1911,  at  the  office  of  W. 
W.  Relrden,  in  Barton.  It  is  claimed  by  the 
complainant  that  at  that  meeting  resolutions 


declaring  the  election  of  the  directors  chosen 
March  21st  to  be  Illegal  because  not  in  ac- 
cordance with  the  by-laws  were  read  and 
adopted,  and  that  thereupon  a  board  of  di- 
rectors consisting  of  the  complainant  and  six 
others  being  the  same  directors  who  were 
elected  at  the  annual  meeting  in  January, 
1910,  were  chosen  as  directors.  The  doings 
at  this  meeting  are  matter  of  very  conflict- 
ing testimony.  Three  witnesses  testify  tbat 
the  resolutions  were  read  and  adopted,  and 
five  tbat  they  were  neither  read  nor  adopted. 
But  it  Is  unnecessary  to  settle  the  dispute 
over  the  doings  at  this  meeting.  These  reso- 
lutions, if  adopted,  were  not  a  reconsidera- 
tion of  the  vote  electing  directors  at  South 
Royalton  on  the  2l8t  of  March.  They  un- 
dertook to  create  vacancies  by  resolving  that 
a  previous  election  was  Illegal,  when,  in 
fact,  it  was  strictly  legal.  The  resolutions, 
if  adopted,  were  of  no  sort  of  effect,  and  the 
choice  of  men  to  fill  vacancies  which  did 
not  exist  was  an  idle  form. 

[10]  Some  testimony  was  introduced  by  the 
complainant  to  the  effect  that  the  defendants 
had  voted  salaries  to  the  amount  of  $2,500, 
including  $100  to  each  director,  that  the  di- 
rectors had  theretofore  been  paid  nothing, 
and  that  the  aggregate  of  salaries  bad  there- 
tofore been  much  less  than  $2,500 ;  and  It  is 
claimed  that  by  so  voting  salaries  the  defend- 
ants disregarded  the  interests  of  the  com- 
pany, and  that  their  conduct  in  this  regard 
should  be  considered  on  the  ground  that  the 
Issuance  of  a  writ  of  quo  warranto  is  discre- 
tionary with  the  conrt  It  is  true  that  in  a 
quo  warranto  proceeding  to  try  the  title  to  an 
office  the  writ  does  not  necessarily  issue  be- 
cause the  defendant's  title  is  shown  to  be  de- 
fective. Within  the  limits  of  a  fairly  well- 
defined  Judicial  discretion,  the  court  may  still 
refuse  to  grant  the  writ  But  the  court  has 
no  discretion  to  issue  the  writ  unless  the  de- 
fendant's title  is  shown  to  be  defective 

Complaint  dismissed,  with  costs. 


PBTTEROLF  et  nx.  v.  PENNSTLVAIflA 
R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  RAII.B0AD8  (I  348*)— Accidents  at  Cboss- 
INQ — Neolioencb. 

In  an  action  for  injuries  received  at  a  rail- 
road crossing  by  being  struck  by  an  engine 
running  60  miles  an  hour,  without  signals  of 
any  kind,  evidence  keld  to  snstaia  judgment 
for  plaintiffs. 

[Ed.    Note.— For  other  eases,   see  Railroads, 
Cent  Dig.  {{  1138-1150;    De&  Dig.  i  348.*] 

2.  Railboads  ({  360*)— Accidents  at  Cboss- 
iNQ — Qdestion  fob  Jtjbt. 

In  an  action  for  injuries  at  a  crossing,  the 
question  of  defendant's  negligence  was  for  the 
fury,  where  testimony  as  to  the  failure  to  give 
signals  on  the  approach  of  the  train,  while  con- 
tradicted by  a  number  of  defendant's  witnesses. 
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is  of  a  positive  ehamctei;  by  witnesses  who 
were  listening. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192;   Dec.  Dig.  t  350.»] 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia County. 

Action  by  Daniel  B.  Fetterolf  and  Esther 
B.  Fetterolf,  his  wife,  against  the  Pennsyl- 
yania  Railroad  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

H.  M.  Hinckley  and  L.  B.  Waller,  for  ap- 
pellant Clinton  Herring,  Fred  Ikeler,  and 
Grant  Herring,  for  appellees. 

PER  CURIAM.  The  assignments  of  error 
all  relate  to  the  refusal  of  the  court  to  di- 
rect a  verdict  for  the  defendant  or  to  enter 
judgment  for  It  non  obstante  veredicto.  The 
facts  developed  by  the  plaintifFB'  testimony, 
as  far  as  they  are  essential  in  considering 
the  questions  raised,  are  as  follows:  The 
plaintiffs  were  riding  in  a  huckster  wagon 
drawn  by  two  horses,  and  approached  from 
the  north  a  grade  crossing  where  there 
were  two  tracks.  The  track  nearer  them 
was  a  long  siding,  on  which  were  two  trains 
awaiting  the  passing  of  a  special  passenger 
train  that  was  coming  from  the  east.  One 
of  the  standing  trains  was  a  long  freight 
train,  composed  of  high  box  and  coke  gars. 
The  other  was  a  passenger  train, '  the  last 
car  of  which  was  40  feet  east  of  the  crossing. 
These  cars  shut  ofT,  from  a  person  north  of 
the  crossing  and  within  400  feet  of  it,  any 
view  of  a  west-bound  train  on  the  main 
track,  except  a  few  inches  of  the  top  of  the 
smokestack  of  the  engine,  from  a  point  40 
feet  east  of  the  crossing  to  a  point  1,900  feet 
east.  When  the  plaintiffs  were  about  400 
feet  from  the  crossing  they  looked  and  listen- 
ed for  a  train,  and  they  continued  to  look 
and  listra  as  they  advanced.  They  stopped 
their  team  at  the  edge  of  the  siding,  with 
their  horses'  heads  over  the  first  rail,  from 
which  point  they  could  see  270  feet  east,  and 
leaned  forward  over  the  dashboard  of  their 
wagon,  and  looked  and  listened  for  a  train. 
As  they  drove  on,  their  wagon  was  struck 
about  the  middle  by  an  engine  running  50 
miles  an  hour,  of  the  approach  of  which  no 
signal  of  any  kind  was  given.  From  the 
space  betwemi  the  siding ,  and  the  main 
track,  about  7  feet  In  width,  there  was  an 
unobstructed  view  east  for  1,900  feet 

[1,  2]  The  testimony  in  relation  to  the  fail- 
ure to  give  any  signal  of  the  approach  of 
the  train,  while  flatly  contradicted  by  a  nnm- 
ber  of  the  defendant's  witnesses,  was  not 
negative  merely,  by  persons  who  had  no 
occasion  to  observe,  but  of  a  positive  char- 
acter, by  witnesses  who  were  listening,  and 
clearly  required  the  submission  of  the  ques- 


tion of  the  defendant's  negligence  to  the  Ju- 
ry. Whether  there  was  a  failure  of  duty  by 
the  driver  was  also  for  the  Jury.  He  did  not 
act  heedlessly,  but  with  care.  In  approaching 
the  crossing  and  he  stopped  as  close  to  the 
track  as  was  possible  without  placing  him- 
self in  danger.  While  his  view  of  the  main 
track  was  limited,  there  was  nothing  to  inter- 
fere with  his  hearing  an  approaching  train. 
Whether,  under  the  circumstances,  he  should 
have  done  more,  waa  not  a  question  for  the 
court  Barthelmas  v.  Railroad  Co.,  225  Pa. 
697,  74  AU.  656. 
The  Judgment  is  affirmed. 


FIRST  NAT.  BANK  OF  BLOOMSBUBG  T. 
GEBLI. 

(Supreme  Court  of  Pennsylvania.     July  6, 
19U.) 

1>  Barks  and  Bahkiho  ((  183*)— Discotint 

— Presuuption. 

A  bank  has  the  right  to  assume  that  an 
ordinary  i>er8on,  presenting  for  disconnt,  be- 
fore maturity,  a  note  made  by  himself  aiui  in- 
dorsed by  the  payee,  is  the  owner,  and  tliat  the 
payee  is  an  accommodation  Indorser,  and  may 
pay  the  money  to  the  person  in  possession,  or 
credit  It  to  his  account;  but,  where  the  caanier 
of  the  bank  presents  such  paper,  and  the  payee 
indorser  is  a  depositor  who  has  been  in  the 
habit  of  doing  business  with  the  bank,  the  pos- 
session of  the  note  by  the  cashier  raises  no 
presumption  that  he  is  the  owner:  the  pre- 
sumption being  rather  that  it  has  been  hand- 
ed to  him  bjr  the  depositor  for  discount  for 
his  own  credit. 

[Ki.  Note. — For  other  cases,  see  Banka  and 
Banking,  Dec.  Dig.  {  183.*] 

2.  Banks  and  Banking  ^^  183*)— Diboourtb 

— iNDOBSniENT- LlABIUTT    Or    INDOBSEB. 

Where  the  cashier  of  a  bank  presented  to 
tlie  bank,  for  discount  a  note  made  by  himself 
and  indorsed  by  the  payee,  who  waa  a  deposi- 
tor of  the  bank,  and  had  been  in  the  habit  of 
doing  business  with  it  and  the  bank  knowing- 
ly credited  the  entire  proceeds  of  the  paper  to 
the  personal  account  of  the  cashier,  and  the 
payee  never  received  any  value  therefor,  judg- 
ment is  properly  entered  for  the  payee,  in  an 
action  by  the  bank  against  him  on  the  note. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking.  Dec.  Dig.  f  183.*] 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia County. 

Action  by  the  First  National  Bank  of 
Bloomsburg  against  Emanuel  Qerll,  admin- 
istrator cum  testamento  annexo  of  the  estate 
of  Jos^h  RattL  E^om  a  Judgment  non  ob- 
stante veredicto  for  defoidant,  plaintiff  ap- 
peals.   Affirmed. 

Assumpsit  to  recover  on  a  promissory  note. 

The  plaintiff  averred  in  its  statement  of 
claim  "ttiat  B.  F.  Cari>enter,  on  August  7. 
1906,  •  •  •  made  and  d^vered  to  Jos^h 
Ratti,  now  deceased,  *  *  *  hia  promis- 
sory note,  whereof  the  following  is  a  copy: 
'No.  7631.  Bloomsburg,  Pa.,  Aug.  7,  1906. 
Four  months  after  date  I  promise  to  pay  to 
the  order  of  Joseph  Rattl,  $5,000,  five  thou- 
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sand  dollars,  at  the  First  National  Bauk  of 
Bloomsburg,  Pa.  Due  December  7,  1906. 
Without  defalcation  for  value  received.  [Sign- 
ed] E.  F.  Carpenter;'  that  said  Joseph  Rattl, 
on  August  8,  1906,  •  •  •  indorsed  and 
delivered  said  note  to  the  plaintiff,  *  •  • 
and  that  the  said  bank  thereupon  took  and 
now  holds  the  said  note  in  due  course,  for 
valne  received;  that  when  said  note  became 
dne  •  •  •  Bald  note  was  duly  presented 
for  payment,  *  •  •  but  that  neither  said 
E.  F.  Carpenter,  nor  any  person  or  persons 
on  his  behalf,  did  or  would  •  ♦  ♦  pay 
the  said  sum  of  money;  *  •  •  that  said 
Joseph  Rattl  •  •  *  had  waived  notice; 
*  *  *  by  means  whereof  the  said  Joseph 
Battl  then  and  there  became  liable.  •  *  •  •» 
The  testimony  produced  by  the  plaintiff, 
IB  to  the  circumstances  surrounding  the  dls- 
connt  of  the  note,  showed  that  the  name  in- 
dorsed on  the  back  of  the  paper  was  the 
signature  of  Joseph  Rattl.  The  teller  of  the 
plaintiff  bank  testified:  "Q.  By  whom  and 
when  was  this  note  presented  to  the  First 
National  Bank  for  discount?  A.  By  Mr.  Car- 
pmter.  Q.  Can  you  tell  me  the  date  when  it 
was  brought  Into  the  bank  by  Mr.  Carpenter 
for  discount?  A.  On  August  7,  1906.  Q. 
Who  discounted  the  paper?  A.  I  discounted 
the  paper.  Q.  That  is  part  of  your  duties? 
A  Yes,  sir.  Q.  In  what  capacity  did  Mr. 
Carpenter  bring  this  note  In  for  discount? 
I  mean  whether  as  an  Individual  or  as  an 
officer  of  the  bank?  A.  It  was  banded  to 
me  by  Mr.  Carpenter,  individual,  to  place 
in  my  drawer  for  the  purpose  of  discounting. 
Q.  The  Ek  F.  Carpenter,  who  was  cashier  of 
the  bank,  is  the  same  party  whose  signature 
appears  attached  to  the  note?  A.  Yes,  sir. 
Q.  As  cashier  of  the  bank.  Carpenter  was 
yonr  superior  officer?  A.  He  was.  Q.  In 
connection  with  that  part  of  the  work  that 
yoD  did,  as  I  believe  you  stated,  discount 
clerk,  you  were  also  subject  to  the  order  and 
direction  of  Mr.  Carpenter,  the  cashier?  A. 
I  was.  Q.  You  have  testified  that  on  the 
August  7,  1906,  Mr.  Carpenter  presented  to 
you  this  note  for  discount,  and  that  he  pre- 
sented it  to  yon  In  liis  individual  capacity. 
How  do  you  know  that?  A.  That  would  be 
hard  to  separate  the  two;  whether  he  so 
specified  at  that  time,  I  have  no  recollection. 
He  handed  It  to  me  for  bis  individual  credit. 
Q.  It  was  credited  to  his  individual  credit 
by  bis  direction?  A.  Yes,  sir.  Q.  In  other 
words,  you  acted  pursuant  to  bis  Instruc- 
tions in  discounting  this  note?  A.  Yes,  sir. 
Q.  As  a  matter  of  fact,  •  •  *  Carpenter, 
the  cashier  of  the  bauk  at  that  time,  had 
charge  of  this  transaction,  and  directed  what 
should  be  done  about  It?  A.  As  cashier  of 
the  bank."  Testimony  given  by  Mr.  Car- 
penter, the  maker  of  the  note,  at  a  prior  tri- 
al, was  Introduced  by  the  defendant,  and 
showed:  "Q.  Who  did  discount  this  paper 
for  the  First  National  Bank?  Who  had 
charge  of  that  transaction?  A.  I  did.  Q.  In 
your  official  capacity  as  cashier  of  that  bunk? 


A.  Yes,  sir."  The  following  admission  ap- 
pears upon  the  record:  "It  is  admitted  by 
all  parties  that  the  proceeds  of  the  note  in 
suit  •  •  •  were,  on  the  date  of  its  dis-' 
count,  placed  to  the  credit  of  B.  F.  Carpenter 
In  the  First  National  Bank,  •  •  •  and 
that  no  part  of  it  was  credited  to  Joseph 
Rattl.  It  is  also  agreed  that  such  entry  of 
credit  was  made  in  the  usual  form  and  In 
the  regular  course  of  the  business  of  the 
bank.  •  •  •  This  agreement,  however, 
not  in  any  way  to  prejudice  or  deprive  the 
defendant  of  the  right  of  denying  or  ques- 
tioning the  right  or  authority  or  propriety 

'  of  the  bank  to  make  such  application  of  the 
proceeds." 

I     The    defendant    presented    the    following 
points:  "(1)  It  appearing  from  the  testimony 

:  In  this  case  that  the  note  sued  on  was  the 


promise  of  E.  F.  Carpenter  to  pay  to  Joseph 


Rattl,  or  order,  the  sum  of  $5,000,  for  value 
I  received,  that  the  said  note  was  Indorsed  by 
I  Rattl  and  discounted  by  the  authority  and 
'  under  the  direction  of  E.  F.  Carpenter,  the 
then  cashier  of  the  plaintiff  bank,  the  pre- 
sumption would  be  that  when  the  note  was 
.  discounted  it  was  for  the  benefit  of  Rattl, 
and  that  the  proceeds  ought  to  have  gone  to 
,  his  credit  (2)  It  appearing  from  the  testi- 
mony in  this  case  that  Carpenter,  the  maker 
of  the  note  in  question,  as  cashier  of  the 
plaintiff  bank,  had  charge  of  the  discount  of 
said  note,  and  directed  that  the  proceeds 
thereof  be  placed  to  his  individual  credit, 
which  proceeds  on  the  face  of  the  note  he 
ought  not  to  have  received,  there  can  be  no 
recovery  by  the  plaintiff  in  this  case.  (8) 
The  note  in  question,  being  on  its  face  an  ab- 
solute promise  by  Carpenter  to  pay  Rattl  or 
order  $5,000  for  value  received,  and  plaintiff 
admitting  that  the  proceeds  of  the  note  were 
not  paid  to  or  credited  to  Rattl,  but  that  the 
proceeds  were  credited  by  the  plaintiff  bank 
to  Carpenter,  the  maker  thereof,  and  there 
being  no  testimony  on  the  part  of  the  plain- 
tiff to  show  that  Ratti's  indorsement  of  said 
note  was  for  Carpenter's  accommodation, 
there  can  be  no  recovery  by  plaintiff  in  tills 
case,  and  the  verdict  must  be  for  the  de- 
fendant (4)  Under  all  the  evidence  in  this 
case,  the  verdict  of  the  Jury  must  l>e  for  the 
defendant." 

The  trial  Judge  directed  a  verdict  for  the 
plaintiff,   saying:    "We  think  we  will   take 
I  the  verdict  and  reserve  a  point  whether  or 
I  not  the  plaintiff  is  entitled  to  recover.    We 
will  refuse  the  first  three  points  of  the  de- 
fendant and  reserve  the  last"    Subsequently 
the  court  below  filed  an  opinion  in  which 
!  it  decided,  "The  defendant's  points  should 
have  been  affirmed  and  a  verdict  directed  for 
the  defendant"    Judgment  non  obstante  vere- 
dicto was  entered  accordingly.    Plaintiff  has 
appealed. 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  BLKIN,  and  MOSCHZIS- 
KER,  JJ. 
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Fred  Ikeler  and  Clinton  Herring,  for  appel- 
lant John  O.  Harman  and  Blchard  E- 
Dwigbt,  for  appellee. 

MOSCBZISKBR,  J.  When  thla  case  was 
here  before  (225  Pa.  256,  74  AQ.  62),  we  said: 
"From  the  note  itself,  it  is  dear  that  Rattl's 
Indorsement  was  not  for  the  accommodation 
of  Carpenter.  •  •  •  The  Instrument, 
without  parol  testimony  to  vary  it,  is  an  ab- 
solute promise  of  Carpenter  to  pay  Batti 
$5,000  for  value  received.  At  the  time 
•  ♦  *  Ratti  delivered  the  note  to  him, 
Carpenter  was  the  cashier  of  the  bank,  and 
the  presumption  would  be  that  when  the 
note  was  discounted  It  was  for  the  benefit 
of  Rattl,  and  that  the  proceeds  ought  to  have 
gone  to  his  credit"  It  is  now  urged  npon  us 
that  this  conclusion  of  law  should  be  re- 
versed, for  the  reason  that  the  proper  legal 
presumption  would  be  that  Carpenter  was 
the  owner  of  the  note,  and  that  Ratti  was 
an  accommodation  Indorser;  and  the  appel- 
lant further  contends  that.  If  this  view  is 
not  taken,  then,  in  the  absence  of  evidence 
to  show  that  the  bank  had  actual  notice  of 
the  fact  that  Carpenter  was  the  owner  of 
the  note,  it  should  not  be  held  liable  for  bis 
wrongful  diversion  of  the  proceeds. 

After  a  consideration  of  kll  the  authorities 
called  to  our  attention,  the  negotiable  instru- 
ment act  of  May  16,  1901  (P.  L.  194),  and  the 
rules  of  the  law  merchant,  we  discover  noth- 
ing that  requires  a  reversal  of  the  view  tak- 
en by  this  court  upon  the  former  appeal;  in 
fact,  we  find  no  written  authority  bearing  di- 
rectly upon  the  state  of  facts  before  ns,  ei- 
ther upholding  or  denying  the  rule  of  pre- 
sumption then  announced. 

It  is  for  the  courts  not  only  to  administer 
the  written  law,  but  to  ascertain  and  apply 
the  underlying  principles  of  right  and  Jus- 
tice to  conditions  not  expressly  provided  for 
when  they  appear.  None  of  the  cases  cited 
by  the  appellant  in  support  of  the  rule  that, 
when  a  noaker  presents  an  indorsed  note  for 
discount  it  is  to  be  presumed  that  the  payee 
is  an  accommodation  Indorser,  and  tliat  the 
maker  has  possession  of  the  note  with  power 
to  receive  the  proceeds  (Parke  v.  Smith,  4 
Watts  &  S.  287;  Eckert  v.  Cameron,  43  Pa. 
120;  Mullison's  Estate,  68  Pa.  212;  Mishler 
V.  Reed,  76  Pa.  76;  Connelly  v.  McKean,  64 
Pa.  113;  Helzer  v.  Helzer,  193  Pa.  217,  44 
Att.  281;  Mass.  Nat.  Bank  v.  Snow,  187 
Mass.  159,  72  N.  B.  959),  is  an  Instance  where 
the  maker  was  the  cashier  and  superior  dis- 
count oflicer  of  the  discounting  bank,  and 
where  the  payee  and  indorser  was  a  depos- 
itor of  the  institution,  who  would  naturally 
present  paper  to  such  cashier  in  his  official 
capacity,  for  the  purpose  of  discount;  for 
that  reason,  the  graeral  rule  announced  in 
these  ctCses  has  no  application  to  the  facts  at 
bar. 

[1]  If  the  mere  possession  of  commercial 
paper  by  one  who  is  cashier  of  a  discounting 
bank  would  Justify  the  application  of  the  rule 


that,  "where  the  instrument  is  no  longer  in 
possession  of  a  party  whose  signature  ap- 
pears thereon,  a  valid  and  intentional  de- 
livery by  him  is  presumed,"  so  that  paper 
thus  found  would  be  presumed  to  belong  to 
such  a  holder  in  his  individual  capacity,  ev- 
ery man  dealing  with  a  banking  Institution 
would  be  obliged  actually  to  take  the  cur- 
rency from  the  bank,  instead  of  baring  it 
credited  on  his  account,  for  fear  ttte  cashier 
would  make  away  with  the  proceeds  of  paper 
handed  to  him  for  discount  A  rule  of  law 
which  would  admit  of  the  possibility  of  such 
a  situation  would  be  impracticable,  intoler- 
able, and  contrary  to  the  dictates  of  right  and 
justice;  further,  it  would  afford  no  adequate 
protection  to  the  mercantile  world,  and  such 
security  is  the  guiding  thought  back  of  all 
the  principles  governing  the  rules  applicable 
to  commercial  paper.  Tbe  provisions  of  the 
negotiable  Instrument  act  were  never  intend- 
ed to  be  so  applied. 

When  an  ordinary  iwrson  presmts  for  dis- 
count, before  maturity,  a  note  made  by  blm- 
self  and  Indorsed  by  the  payee,  the  bank  has 
tbe  right  to  rely  upon  the  presumption  that 
he  Is  the  owner  of  the  paper,  and  that  the 
payee  is  an  accommodation  Indorser,  and  It 
may  pay  the  money  to  the  party  in  posses- 
sion of  the  note,  or  credit  It  to  his  account 
with  safety.  But,  where  a  cashier  of  a  bank 
presents  such  paper  to  his  own  institution 
for  discount  and  the  payee  and  indorser  is 
a  depositor  of  the  bank,  who  has  been  in 
the  habit  of  doing  business  with  it  the  pos- 
session of  tbe  note  by  the  cashier  raises  no 
presumption  that  he  is  the  owner  of  the 
paper;  on  the  contrary,  the  presumption  Is 
that  It  has  been  handed  to  him  for  the  pur- 
pose of  discount  for  the  depositor's  credit 
Such  was  the  rule  laid  down  on  the  previous 
appeal  in  this  case,  and  there  was  no  compe- 
tent evidence  produced  at  the  trial  under 
review  sufficient  to  overcome  this  presump- 
tion. 

[2]  It  was  admitted  that  Rattl  never  re- 
ceived any  value  for  the  note  from  the  plain- 
tiff bank,  and  that  the  bank  knowingly  cred- 
ited the  entire  proceeds  of  the  paper  to  tbe 
personal  account  of  its  cashier.  Under  the 
circumstances  disclosed  by  the  record,  nei- 
ther Chestnut  St  Trust  &  Bar.  Fund  Oo.  t. 
Record  Publishing  Co.,  227  Pa.  235,  75  Att. 
1067,  136  Am.  St  Rep.  874,  nor  Ounster  ▼. 
Heat  &  Power  Co.,  181  Pa.  827,  87  Att.  550. 
59  Am.  St  Rep.  650,  governs  the  facts  at 
bar.  In  these  cases  there  was  nothing  on  the 
face  of  the  transaction  to  suggest  scrutiny, 
and,  if  an  investigation  had  been  made,  ample 
apparent  power  to  issue  the  paper  and  to  re- 
ceive or  control  the  proceeds  would  have  been 
found  vested  in  tbe  party  who  perpetrated 
the  fraud ;  while  here,  under  the  law  as  we 
have  ruled  it,  the  note  bore  evidence  that  ft 
belonged  to  the  payee  and  Indorser,  and. 
had  the  bank  inquired.  It  might  have  dis- 
covered that  its  cashier  had  no  power  to  di- 
rect s  diversion  of  the  proceeds  to  his  own 
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credit  No  more  does  United  Security  Life 
lus.  &  Trust  Co.  V.  Bank,  186  Pa.  B86,  40 
Atl.  97,  control  tbe  present  case;  there  we 
e-^ressly  said:  "Of  coarse,  it  is  to  be  noted 
that  this  Is  not  the  case  of  an  act  done  by  an 
ag«it  anthorlzed,  or  apimrently  held  out  to 
the  world  as  authorized,  to  do  it,  such  as  the 
Illustration  In  the  argument  of  the  appellee 
of  the  receipt  of  a  depositor's  money  by  the 
receiving  teller  of  a  bank.  There  the  act,  be- 
ing within  his  authority,  is  the  act  of  the 
bank,  which  would  therefore  be  responsible, 
though  the  teller  subsequently  embezzled  the 
money."  None  of  the  cases  cited  by  the  ap- 
pellant rules  the  present  one;  on  the  facts  in 
this  case,  the  loss.  If  any,  must  fall  upon 
the  plaintiff  bank,  and  not  upon  the  defend- 
ant's estate. 

Since  the  court  below  entered  Judgment  in 
favor  of  the  defmdant,  the  question  of  the 
competency  of  Carpenter,  as  a  witness,  to 
show  that  Rattl  had  waived  notice  of  non- 
payment is  not  properly  before  us,  and  will 
not  be  passed  upon. 

The  assignment  of  error  la  overruled,  and 
the  Judgment  is  affirmed. 


LEITZELL    V,    DELAWARE,    L.    ft    W. 
B.   CO. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  DaUAOZS  ({   182*)  — EVIDBNCX  — Pebsoral 
Injtibiks. 

In  an  action  to  recover  for  personal  inju- 
ries^ evidence  as  to  the  probability  of  a  cure 
of  an  otherwise  permanent  injury  by  a  simple 
surpcal  operation  is  not  to  be  received  in  miti- 
gation of  damages,  but  to  show  die  actual  dam- 
age sostaloed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  I  500;   Dec.  Dig.  |  182.*] 

2.  Dahaoks    (!   214*)— Pkbsonai.   Injubib&— 
Ihbtbuctiohs. 

Where,  in  an  action  for  personal  injuries, 
the  evidence  tended  to  show  that  the  perma- 
nent injury  alleged  could  be  cured  by  a  surgical 
operation,  which  a  reasonably  prudent  man 
(bould  submit  to,  an  instruction  that,  if  plain- 
tiffs condition  can  be  relieved  by  such  opera- 
tion, that  fact  must  be  considered  as  an  ele- 
Bifnt  which  would  reduce  the  damages  to  which 
plaintiff  would  otherwise  be  enotled  should 
save  been  given. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  542;    Dec.  Dig.  I  214.*] 

An>eal  from  Court  of  Common  Pleas,  Co- 
lombia County. 

Action  by  Melvln  A.  Leitzell  against  the 
Delaware,  Lackawanna  ft  Western  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

J.  H.  Oliver,  H.  M.  HlncUey,  A.  C.  Jack- 
son, and  D.  R  Reese,  for  appellant.  Fred 
Ifeeler  and  Clinton  Herring,  for  appellee. 

fv  otbar  osm  sm  mom  tople  sad  Motion  NCMBBB  In  Deo.  Dig.  ft  Am.  Dig.  Kar  No.  Bsrlas  *  Bop'r  Indazos 


POTTER,  J.  [1, 2]  The  only  qnestion  rais- 
ed by  this  appeal  is  as  to  the  basis  upon 
which  the  damages  for  the  injury  sustained 
by  the  plaintift  should  be  computed.  Evi- 
dence apon  the  part  of  the  plaintiff  was  of- 
fered, tending  to  show  that  the  injury  to  his 
knee  Is  permanent,  and  that  it  will  be  so, 
unless  a  surgical  operation  be  performed, 
was  practically  conceded.  Upon  the  part  of 
the  defendant,  there  was  evidence  tending  to 
show  that  the  injury  could  be  cured  by  a 
surgical  operation,  to  which  a  reasonably 
prudent  man  ought  to  submit;  and  it  was 
contended  that  by  reason  of  that  fact,  in  es- 
timating the  amount  of  the  damages,  the  in- 
jury should  not  be  regarded  as  necessarily 
permanent.  The  theory  of  the  defendant  in 
this  respect  was  formulated  in  the  third 
point  for  charge  presented  by  counsel,  as 
follows-.  "If  the  jury  believe  that  the  con- 
dition of  the  plaintiff  can  be  relieved  by  a 
simple  surgical  operation,  which  an  ordi- 
narily prudent  man  wonld  undergo,  such 
facts  must  be  taken  into  consideration  as  an 
dement  which  would  reduce  the  amount  of 
damages  to  which  the  plaintiff  would  other- 
wise be  entitled."  The  trial  judge  answered 
this  point  by  saying:  "The  point  Is  affirmed, 
providing  the  Jury  find  that  the  proposed 
surgical  operation  is  not  a  serious  or  dan- 
gerous one,  and  one  that  can  be  performed 
without  any  risk  of  failure  or  danger  to  the 
plaintiff.  Otherwise  It  is  refused."  We 
think  the  point  should  have  beeb  affirmed 
without  quallflcatlon.  It  referred  to  '*a 
simple  surgical  operation,  which  an  ordina- 
rily prudent  man  should  undergo."  The  an- 
swer ignored  the  feature  as  to  what  an  ordi- 
narily prudent  man  would  do,  and  Instructed 
the  Jury  not  to  consider  the  matter,  unless 
they  found  that  the  proposed  operation  was 
not  serious  or  dangerous,  and  could  be  per- 
formed without  any  risk  of  failure  or  dan- 
ger to  the  plaintiff.  This  we  think  was  go- 
ing too  far.  The  plaintiff  of  course  was  en- 
tirely at  liberty  to  refuse  to  submit  to  an 
operation;  but,  if  the  effect  of  his  refusal 
would  be  to  retain  permanently  a  condition 
which  might  be  removed  by  a  simple  opera- 
tion, which  an  ordinarily  prudent  man 
would,  under  the  circumstances,  undergo, 
that  matter  should  certainly  be  taken  into 
consideration  by  the  Jury  In  estimating  the 
damages.  No  compensation  should  be  allow- 
ed for  damages  that  might  reasonably  be 
averted.  In  Watson  on  Damages  for  Per- 
sonal Injuries  (1004)  i  184,  the  rule  is  stated 
as  follows:  "It  is  the  duty  of  an  individual. 
Injured  by  the  wrongful  act  of  another,  to 
exercise  reasonable  Judgment  and  prudence 
In  securing  medical  or  surgical  aid.  If  the 
Injuries  are  of  a  nature  to  render  such  treat- 
ment necessary  or  expedient.  And  there  can 
be  no  recovery  of  any  damages  resulting 
from  a  failure  to  comply  with  this  rule." 
Evidence  as  to  the  probability  of  a  cure  by 
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means  of  a  Edmple  operation  to  not  to  be  re- 
ceived In  mitigation  of  damages,  but  as  a 
proper  method  of  showing  tbe  actual  dam- 
ages sustained.  If  tbe  plaintiff  could  be 
cured  by  an  operation  reasonably  safe,  and 
one  which  would  commend  itself  to  tbe  Jndg- 
ment  of  a  prudent  man,  the  injury  wonld 
certainly  be  less  serious  than  one  for  which 
no  hope  of  cure  existed. 

The  trial  Judge  relied  upon  the  decision  in 
Kehoe  v.  TracUon  Co.,  187  Pa.  474,  41  AO. 
310,  to  sustain  his  ruling.  Bat  the  points 
affirmed  in  that  case  related  only  to  serious 
and  critical  operations,  attended  by  risk  of 
failure.  They  did  not  contemplate  simple 
operations,  which  an  ordinarily  prudent  man 
would  undergo.  That  point  does  not  seem 
to  have  been  squarely  raised  or  decided  in 
the  case  last  mentioned.  The  real  point 
made  was  whether  the  charge  was  inade- 
quate and  misleading  upon  the  questions  in- 
volved in  the  third  and  fourth  specifications 
of  error,  and  It  was  decided  that  the  charge 
was  neither  inadequate  nor  misleading. 

In  the  present  case,  we  think  the  defend- 
ant's third  point  presented  a  proper  view  of 
the  law,  and  that  it  should  have  been  affirm- 
ed without  qualification. 

Tbe  Judgment  is  therefore  reversed,  with 
A  venire  facias  de  novo. 


ISETT  V.  MEBHAN  et  aL 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  States  (|  191*)  —  Consxiotino  Jubisdio- 
TioN — Suit  Aoainst  State. 

A  suit  to  restrain  tbe  commissioner  of  fish- 
eries from  divertintr  the  waters  of  a  creek  for 
the  purposes  of  a  hatchery  plant.  In  violation 
of  a  reservation  in  a  deed  from  plaintiff  to 
the  commonwealth,  Ib  not  a  suit  against  the 
state,  though  tbe  commisaicHier  was  sued  in  bis 
official  capacity,  but  was  to  prevent  him  from 
violating  a  covenant  in  the  performance  of 
merely  ministerial  dnty. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  II  179-184 ;   Dec  Dig.  {  191.*] 

2.  Waters   and    Wateb   Coubses   (i  179*)— 
Flowagb— Injunctive  Relief. 

Where  a  conveyance  by  plaintiff  to  the 
commonwealth,  for  use  of  tbe  department  of 
fisheries,  reserved  the  right  to  the  uninterrupted 
flow  of  water  from  a  creek  into  a  race  to  sop- 
ply  power  for  plaintiff's  giistmill,  and  mi  a  bill, 
alleging  that  tbe  commissioner  of  fisheries  in- 
tended to  divert  the  waters  of  a  creek  for  tbe 
purposes  of  a  hatchery  plant,  in  violation  of 
the  reservation,  and  to  the  irreparable  injury 
of  plaintiff,  the  uncontradicted  testimony 
showed  that  his  purpose  was  to  take  water 
from  the  stream  only  when  it  was  running  over 
the  top  of  the  dam,  when  water  sufficient  to 
run  the  mill  would  pass  down  the  race,  de- 
fendant should  be  enjoined  from  diverting  wa- 
ter from  the  creek  only  when  the  waters  were 
not  running  over  the  top  of  the  dam. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  256-264;  Dec. 
Dig.  i  179.*] 


Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County. 

Bill  in  equity  by  Sidney  T.  Isett  for  an  In- 
junction against  William  E.  Meehan,  Com- 
missioner of  Fisheries,  and  others.  From  a 
decree  granting  the  injunction,  defendants 
appeal.    Modified. 

Argued  befor6  BROWN,  MESTREZAT, 
POTTER,  ELEIN,  and  MOSCHZISEER,  J  J. 

John  D.  Dorrls  and  William  M.  Hargest, 
Asst  Deputy  Atty.  Gen.,  J.  E.  B.  Cunningham, 
Deputy  Atty.  Gen.,  and  John  C.  Bell,  Atty. 
Gen.,  for  appellants.  Howard  L.  Henderson 
and  H.  H.  Waits,  for  appellee. 

BROWN,  J.  By  deed,  dated  January  29, 
1906,  Sidney  T.  Isett,  the  appellee,  conveyed 
to  the  commonwealth,  for  the  use  of  the  de- 
partment of  fisheries,  27  acres  and  20  perch- 
es of  land  near  the  village  of  Spruce  Creek, 
in  Huntingdon  county;  the  land  conveyed 
including  the  stream  of  Spruce  creek.  On 
thto  land  the  state  has  erected  a  fish  hatch- 
ery plant  A  gristmill  and  dam  of  the  ap- 
pellee are  located  further  down  Spruce 
creek,  at  a  point  about  200  feet  from  the 
southern  line  of  the  commonwealth's  prop- 
erty. The  race  for  this  mill  leaves  Spruce 
creek  at  the  breast  of  the  appellee's  dam, 
and  is  included  within  tbe  boundaries  of  the 
hatchery  property  for  nearly  Its  entire 
length.  In  the  conveyance  from  the  appel- 
lee to  the  commonwealth,  there  is  the  fol- 
lowing reservation:  "And  reserving  further 
from  this  conveyance  the  right  to  the  unin- 
terrupted and  perpetual  flow  of  the  water 
of  Spruce  creek  into  and  through  the  said 
headrace  from  the  western  course  of  Spruce 
creek  to  the  Isett  gristmill  at  Spruce  Cre^ 
of  the  same  heighth,  width,  depth  and  ca- 
pacity as  now  constructed,  used  and  main- 
tained, to  furnish  water  and  power  to  said 
grlstmilL"  The  appellee  filed  his  bill  In  the 
court  below,  averring  that  the  commissioner 
of  fisheries  had  directed  the  digging  of 
trenches  or  ditches  to  connect  the  milldam  of 
the  appellee  and  Spruce  creek  with  a  pro- 
posed feedmill  on  the  hatdbery  plant,  for  the 
purpose  of  operating  that  mill  by  water 
power,  and  that  by  so  doing  the  said  com- 
missioner was  violating  the  reservation  In 
the  deed  and  working  irreparable  injury  to 
the  appellee.  Tlie  workmen  under  the  com- 
missioner were  made  defendants  with  him. 
The  court  l)elow,  having  found  that  what  he  . 
proposed  to  do  would,  if  carried  out,  divert 
a  large  quantity  of  water  from  the  miUrace 
which  conveys  the  water  to  the  complain- 
ant's mill,  and  thereby  seriously  Impair  and 
work  irreparable  Injury  to  the  water  pow- 
er at  the  mill,  awarded  the  injunction  ap- 
pealed from,  which  restrains  and  enjoins  the 
appellants  "from  diverting  any  water  from 
the  stream  of  Spruce  creek,  by  pipes,  trench-  | 
es,  drains,  or  otherwise,  so  that  the  same 
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cannot  pass  Into  and  through  the  race  lead- 
ing to  the  gristmill  of  the  complainant,  or 
from  doing  any  other  act  or  acts  whatsoever 
that  would  carry  from  said  stream  of  Spruce 
creek  any  watw  that  would  otherwise  pass 
down  the  stream  to  and  through  the  mill- 
race  connected  with  the  gristmill,  or  inter- 
fere In  any  way  with  the  water  power  be- 
longing to  the  complainant,  or  doing  any 
other  act  or  acts  whatsoever  that  would  In 
any  way  Injure  or  Interfere  with  the  wa- 
ter of  the  said  stream  of  Spruce  creek  be- 
longing to  the  complainant,  and  which  is  ap- 
purtenant to  his  said  gristmill." 

[1]  This  proceeding  Is  not  against  the  com- 
monwealth, and  Wllllamsport  &  Elmlra  Rail- 
road Co.  et  al.  V.  Commonwealth  et  al.,  83 
Pa.  288,  Is  not  authority  for  the  contention 
of  the  appellant,  that  the  bill  ought  to  have 
been  dismissed  for  want  of  Jurisdiction  In 
the  court  to  entertain  it  While  It  Is  against 
Meehan  in  his  official  capacity  as  fish  com- 
missioner. It  is  not  to  enjoin  him  from  dis- 
charging any  official  duty  Imposed  upon  him 
by  statute,  but  Is  to  prevent  his  performing 
what  Is  to  be  regarded  as  a  mere  minis- 
terial duty,  under  the  general  powers  and 
discretion  conferred  upon  him,  and  If  In  do- 
ing BO  he  defies  a  covenant  between  the  state 
and  the  appellee  he  cannot  shield  himself 
under  the  plea  that  the  state  Is  being  sued. 

[2]  The  manifest  and  sole  purpose  of  the 
reservation  was  to  preserve  undiminished  to 
the  appellee  the  water  power  at  his  mill. 
The  land  which  be  conveyed  to  the  common- 
wealth included  so  much  of  Spruce  creek  as 
runs  through  it,  and  on  the  banks  of  that 
stream,  within  the  boundaries  of  the  com- 
monwealth's land,  the  fish  commissioner 
would  divert  the  waters  of  the  stream,  for 
the  purpose  of  supplying  a  need  of  one  of  the 
state's  fish  hatcheries.  In  doing  so,  he  did 
not  propose  to  divert  the  water  permanent- 
ly from  the  creek,  but,  according  to  his  tes- 
timony, intended  to  return  It  to  the  stream 
above  the  breast  of  the  dam.  The  return  of 
the  water,  however,  to  the  creek,  whether 
above  or  below  the  dam,  is  not  material  In 
passing  upon  the  right  of  the  appellee  to 
the  sweeping  injunction  decreed  by  the  court 
below. 

The  purpose  of  the  reservation  in  the 
deed,  aa  already  stated,  was  the  preservation 
of  the  mill's  water  power  as  it  existed  at 
the  time  the  conveyance  was  made.  The 
water  was  to  continue  to  flow  uninterrupt- 
edly and  perpetually  through  the  race  as  it 
was  then  constructed,  "in  heighth,  vrldth, 
depth  and  capacity,"  "to  furnish  water  and 
power"  to  the  mill.  Equity  will  not  permit 
tb*  purpose  of  the  reservation  to  be  defeat- 
81A.-3S 


ed,  and  If,  as  a  matter  of  fact,  irreparablf 
Injury  would  result  to  the  appellee,  as  he 
avers  In  his  bill,  by  permitting  the  fish  com- 
missioner to  do  what  he  proposes  to  do,  a 
chancellor  will  protect  him  in  his  rights. 
On  the  other  band,  if  what  the  commissioner 
proposes  to  do,  or  what  he  ought  to  be  per- 
mitted to  do,  will  not  In  any  degree  inter- 
fere with  or  impair  the  water  power  convey- 
ed to  the  mill  through  the  race,  the  appel- 
lee will  sustain  no  Injury,  and  the  patent 
purpose  of  the  reservation '  will  not  be  in- 
terfered with.  So  long  as  the  water  flows 
over  the  dam,  the  power  to  run  the  mill 
passes  down  the  race,  and  the  purpose  of  the 
flsh  commissioner  was  to  take  water  from 
the  stream  only  when  it  was  running  over 
the  top  of  the  dam.  This  the  court  below 
ought  to  have  found  as  a  fact  from  ■  Mee- 
han's  uncontradicted  testimony,  and  the  fur- 
ther finding  ought  to  have  been  that  be  did 
not  intend  to  draw  water  from  the  stream 
when  it  was  below  a  mark  that  he  had  or- 
dered his  superintendent  to  place  at  the  head 
of  the  race.  If  the  water  is  taken  from 
the  stream  only  when  these  conditions  exist, 
bow  can  it  be  said  that  the  appellee  will  suf- 
fer any  injury?  Though  the  unimpaired  wa- 
ter power  passing  down  the  race  will  con- 
tinue to  drive  the  wheels  of  his  mill,  be  asks 
that  the  appellants  be  enjoined  from  doing 
that  which  can  do  no  harm  to  him,  and  will 
do  good  to  the  state,  and  he  asks  this  be- 
cause, he  insists,  it  is  so  nominated  In  the 
bond.  Even  the  cold  eye  of  the  law  cannot 
so  read  it,  and  equity  surely  will  not  so  con- 
strue it  The  court  below  properly  found,  up- 
on the  request  of  the  appellants,  that  "the 
commonwealth  has  the  right  to  the  ordinary 
use  of  the  water  of  Spruce  creek  for  the 
purpose  of  supplying  the  natural  wants  of 
her  Spruce  Creek  hatchery,  located  on  the 
lands  purchased  from  the  plaintiff,  provided 
she  does  not  violate  the  covenant  in  said 
deed  with  reference  to  the  flow  of  water 
in  the  raceway;"  but  an  inconsistent  decree 
followed  this  finding,  sustaining  the  conten- 
tion of  the  appellee  that  the  reservation  pre- 
vents the  use  by  the  state  of  the  waters  of 
the  stream  above  the  breast  of  the  dam  un> 
der  any  conditions.  That  decree  must  be 
modified,  and  we  do  now  modify  it  by  or- 
dering, adjudging,  and  decreeing  that  the 
appellants  are  enjoined  from  diverting  any 
water  from  the  stream  of  Spruce  creelc,  by 
pipes,  trenches,  drains,  or  otherwise,  only 
when  the  waters  of  the  said  creek  are  not 
running  over  the  top  of  the  dam;  one  half 
of  the  costs  below  and  on  this  appeal  to  be 
paid  by  the  appellants,  and  the  remaining 
half  by  the  appellee. 
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TODBK  T.  COLB. 

(Supreme  Court  of  Pennsylvania.     July  8i 
1911.) 

1.  Appeal  and  Ebrob  (|  194*)— Necebsitt  of 
Objections. 

A  judgment  for  defendant  on  his  plea  in 
bar^  which  was  treated  by  the  court  as  a  de- 
murrer to  plaintiffs  statement,  will  not  he  dis- 
turbed on  appeal,  because  the  plea  was  not 
disposed  of  according  to  the  usual  rules,  where 
the  plaintiff  made  no  objection  to  the  procedure. 
[Bd.  Note. — For- other  cases,  see  Appeal  aad 
EIrror,  Dec  Dig.  |  194.*] 

2.  TOBIB  (i  13*)— RiOBT  OF  AonOR  POB  FALSE 

Oath. 

An  action  cannot  be  maintained  for  giving 
false  answers  under  oath  to  interrogatories  ad- 
dressed to  defendant  as  garnishee,  and  later 
civing  testimony  as  to  the  same  matter,  with 
intent  to  injure  plaintiff. 

[Bid.  Note. — For  other  cases,  see  Torts,  Cent. 
Dig.  S8  14r-17 ;   Dec  Dig.  i  13.*] 

Appeal  from  Court  of  Common  Pleas,  Clear- 
field County. 

Action  by  W.  H.  Yoder  against  A.  L.  Col& 
From  a  Judgment  for  defendant  on  plea  In 
bar,  plaintiff  appeals.    Affirmed. 

The  cause  of  action  averred  by  tbe  plain- 
tiff was  that  the  defendant,  with  intent  to 
injure  the  plaintiff,  made  false  answers  un- 
der oath  to  interrogatories  addressed  to  him- 
self as  garnishee,  and  later  gave  false  testi- 
mony as  to  the  same  matters  on  the  witness 
stand  in  an  action  by  the  plaintiff  against 
a  third  party.  The  defendant  filed  a  plea  in 
bar,  denying  the  allegation  in  plaintiff's  state- 
ment, and  also  denying  that  the  legal  effect 
of  said  allegations  was  to  give  the  plaintiff 
a.  right  of  action. 

Argued  before  BROWN,  MESTBBZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

W.  O.  Pentz  and  W.  L.  Calkins,  for  appel- 
lant   Smith  y.  Wilson,  for  appellee. 

PEIB  CURIAM.  [1]  The  Judgment  for  the 
defendant  was  on  his  plea  in  bar  of  the  ac- 
tion. No  question  was  raised  to  the  form 
of  tbe  plea,  and  it  was  treated  by  the  court 
below  as  a  demurrer  to  the  plaintUTs  state- 
ment This,  so  far  as  we  can  gather  from 
the  record,  was  done  without  objection  from 
the  plaintiff,  and  the  Judgment  will  therefore 
not  be  disturbed  because  the  plea  was  not 
disposed  of  according  to  the  usual  rules  of 
pleading. 

[2]  No  precedent  can  be  found  for  tbe  ac- 
tion brought  by  the  appellant,  and  the  au- 
thorities are  uniform  in  holding  that  it  can- 
not be  maintained,  many  of  which  are  to 
be  found  in  the  opinion  of  tbe  Supreme  Court 
of  North  Carolina  in  Godette  v.  Gaskill,  151 
N.  C.  52,  66  S.  E.  612,  134  Am.  St  Rep.  964, 
and  the  notes  to  said  case  in  24  L.  R.  A.  (N. 
S.)  265.  "It  would  multiply  and  extend  liti- 
gation if  the  matter  could  be  re-examined  by 
a  new  action  between  a  party  to  the  action 
and  a  witness  therein ;   and,  more  than  that, . 


witnesses  would  be  intimidated,  if  their  tes- 
timony is  given  under  liability  of  themselves 
being  subjected  to  the  expense  and  annoy- 
ance of  being  sued  by  any  party  to  tbe  action 
to  whom  their  testimony  might  not  be  agree- 
able. It  would  give  a  great  leverage  to  liti- 
gants to  intimidate  witnesses."  Clark,  C  J., 
in  Oodette  v.  Oaskill,  supra.  "Public  policy 
and  the  safe  administration  of  Justice  require 
that  witnesses,  who  are  a  necessary  part  of 
the  Judicial  machinery,  be  privileged  against 
any  restraint  excepting  that  imposed  by  tbe 
penalty  for  perjury."  Stevens  t.  Rawo,  68 
N.  H.  578,  47  Am.  Rep.  231. 
Jadgmoit  affirmed. 


HOOH  ▼.  BUTLEIR  TP. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

HlOHWATB   (i  218*)— DeFBOIS— QuKsnOK   FOB 
JUBT. 

In  an  action  against  a  township  for  in- 
juries to  plaintiff  b^  falling  from  a  heavily 
loaded  wagon  on  which  he  was  riding  down  a 
steep  grade,  because  of  the  defective  condition 
of  the  highway,  the  question  of  the  township's 
negligence  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  ||  536-637;   Dec  Dig.  i  213.*] 

Appeal  trom  Court  of  Common  Pleas,  La- 
Eeme  County. 

Action  by  Nelson  Hoch  against  Butler 
Township.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Argued  before  FELL,  O.  3.,  and  MESTBB- 
ZAT, POTTER,  BLKIN,  and  MOSCHZIS- 
KER, JJ. 

F.  W.  Wheaton,  Roger  Dover,  P.  F.  O'NelU, 
and  Philip  L.  Drum,  for  appellant.  John 
McGahren  and  John  M.  Carr,  for  appellee. 

PER  CURIAM.  The  pUiintiff  was  injured 
by  falling  from  a  heavily  loaded  wugon  on 
which  he  was  riding  down  a  steep  grade  on 
a  rough  mountain  road.  The  road  had  been 
in  very  bad  condition  for  months,  and  the 
township  supervisors  had  both  constimctlve 
and  actual  notice  of  its  defects.  The  gutters 
at  tbe  sides  had  become  filled  with  earth, 
and  the  surface  water  from  rains  had  been 
diverted  to  the  middle  of  the  road,  where  it 
had  made  small  gullies  and  washed  the  earth 
from  tbe  stones  in  the  roadbed.  A  front 
wheel  of  the  plaintlfTs  wagon  struck  the 
thin  edge  of  a  wedge-shaped  stone,  a  foot  in 
length  and  7  Inches  in  width  at  its  thicker 
end,  and  pushed  it  on  the  top  of  other  large 
stones,  raising  the  wheel  18  or  20  inches. 
It  was  shown  that  stones  of  like  size  were 
in  the  roadbed  In  the  Immediate  vicinity. 
There  was,  however,  no  proof  of  the  length 
of  time  the  particular  stones  whldi  caused 
the  accident  had  been  in  the  road.  Nor  was 
such  proof  necessary  to  make  out  a  prima 
facie  case.     If   these  stones  had  bem   on 
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an  otherwise  eyen  surface,  there  might  have 
been  a  presumption  that  they  tiad  been  placed 
there  by  a  teamster  to  block  his  wagon  while 
resting  his  horses,  or  had  slid  down  from 
the  steep  banks.  Bnt  their  presence  in  the 
road  was  not  a  spedflc  defect,  presumably 
of  recent  origin.  They  were  a  part  of  a  de- 
feotire  condition  conmion  to  the  road  gen- 
erally. 

The  case  was  submitted  to  the  Jury  with 
great  care,  and  we  find  no  error  In.  the  record. 

Tbe  judgment  is  affirmed. 


OWENS  ▼.  ABfBRICAN  NATURAL  GAS 
CJO. 

(Supreme  Court  of  PennsylTanla.     July  8. 
1911.) 

1.  Mnras  AND  MrRESAug  (H  73*)— Ou.  Iaasb— 
ConsTRucnoR. 

Under  an  oil  lease  describing  land  as 
bounded  by  certain  other  lands,  "being  all  of 
said  farm  with  the  exception  of  60  acres,  being 
the  northwestern  portion  thereof,  containing 
158  acres,  more  or  less,"  the  northwestern  50 
acres  were  excepted ;  the  phrase  "being  in  the 
northwestern  portion  thereof,"  referring  to  its 
immediate  antecedent,  the  excepted  60  acres, 
and  not  to  the  tract  conveyed. 

nsd.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  73.*] 

2.  Minks  and  Mirebau)  (I  78*)— Oil  Lxasx 

— CONSTBUCnOH. 

Where  an  oil  lease  provides  that  all  wells 
nmst  be  located  at  a  point  satisfactory  to  both 
parties,  but  the  only  violation  of  the  lease,  or 
dissatisfaction  averred  in  a  bill  to  restrain  tbe 
drilling  of  a  well,  referred  to  the  wrongful 
drilling  of  tlie  weu  on  a  portion  of  the  tract 
reserved  to  the  grantor,  an  indefinite,  unex- 
plained, and  arbitrary  dissatisfaction,  not  spe- 
cifically averred  in  the  bill,  cannot  be  relied  on 
to  show  error  in  refusing  the  injunction. 

[Bi.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  i  78.*] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Bill  In  equity  by  Hugh  O.  Owens  against 
tbe  American  Natural  Oas  Company.  From 
a  decree  sustaining  a  demurrer,  the  plaintiff 
appeals.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTRBZAT,  STEWART,  and  M0SCHZI8- 
KER,  JJ. 

Harvey  A.  Miller  and  Edwin  L.  Dlvely, 
for  appellant  Walter  I^on  and  Heiner  & 
Golden,  for  appellee. 

MOSCHZISKER,  3.  The  decision  of  the 
matter  before  us  requires  the  Interpreta- 
tion of  a  written  Instrument  The  plain- 
tiff owned  certain  land,  which  he  let  for  oil 
development  The  lease  described  the  prop- 
erty as  follows:  "All  that  tract  of  land  sit- 
uate in  the  township  of  Kiskiminetas,  coun- 
ty of  Armstrong,  Pennsylvania,  bounded 
north  by  lands  of  Apollo  Ixirough  and  public 
road;  east  by  lands  of  William  McKlnstry 
et  al. ;  south  by  lands  of  William  McKlnstry 


et  al. ;  west  by  lands  of  Apollo  borough  et 
al. — ^being  all  of  said  farm  with  the  excep- 
tion of  50  acres,  being  the  northwestern  por- 
tion thereof,  containing  153  acres,  more  or 
lees."  The  defendant  built  a  rig  and  was 
proceeding  to  drill  a  gas  well  on  the  south- 
western comer  of  the  tract,  when  the  plain- 
tiff obtained  a  preliminary  injunction,  alleg- 
ing that  the  well  was  within  the  50  acres 
excepted  from  tbe  demised  land.  The  in- 
junction was  dissolved,  and  the  defendant 
donurred  to  the  bill,  upon  tlie  ground  that 
"the  lease  •  •  •  shows  upon  Its  face 
that  the  portion  of  this  land  upon  which 
the  defendant  entered  for  the  purpose  of 
drilling  the  well  *  *  *  is  included  In  tbe 
land  upon  which  the  defendant  has  the  lease- 
hold." The  court  below  sustained  the  de- 
murrer and  dismissed  the  bill. 

[1]  The  question  Is  as  to  the  location  of 
the  60  acres  excepted  from  the  lease.  The 
plaintiff  contends  that  it  is  in  the  southwest- 
em  part  of  the  tract  where  the  gas  well  Is 
drilled,  while  the  defendant  contends  that 
the  lease  clearly  located  the  60  acres  In  the 
"northwestern  portion  thereof."  The  writ- 
ten instrument  plainly  excepts  the  north- 
western 50  acres.  The  whole  tract  bad  an 
area  of  208  acres,  and  aft»  the  60  acres 
were  taken  out  it  then  contained  the  ISS 
acres  intended  to  be  let;  the  excepted  part 
being  the  50  acres  in  the  northwestern  por- 
tion of  the  tract  This  construction  refers 
the  phrase  "being  in  the  northwestern  por- 
tion thereof'  to  its  Immediate  antecedent, 
the  excepted  "50  acres."  The  phrase  cannot 
be  referred  to  the  153  acres  on  any  reason- 
able construction,  for  that  would  place  three- 
fourths  of  the  land  in  the  northwestern  por- 
tion of  the  whole  tract,  which  would  be  an 
impossible  situation.  The  ordinary  rales  of 
interpretation  require  the  construction  which 
we  place  upon  the  description  contained  in 
the  lease,  and  there  is  nothing  in  the  evi- 
dence called  to  our  attention  which  would 
demand  any  other. 

[2]  The  lease  contains  a  covenant  that 
"said  lessee  shall  also  pay  an  acreage  rent- 
al for  said  land  of  $1  per  acre,  viz.,  $153  per 
annum,  •  •  *  provided  that  eaCh  pro- 
ducing well  drilled  on  said  land  shall  sus- 
pend the  acreage  rental  on  61  acres  of  said 
farm,  so  long  as  the  well  rental  or  royalty 
above  provided  for  is  paid.  All  wells  to  be 
located  at  points  satisfactory  to  both  par- 
ties. •  *  •"  The  court  l)elow  decided 
that  this  provision  as  to  the  location  of  the 
wells  "was  never  intended  to  apply  to  such 
a  controversy  as  has  now  arisen.  It  applies 
to  the  rent  or  royalty,  and  was  put  in  to  pro- 
tect both  parties  as  to  the  acreage  royalty  or 
well  royalty,  as  ttie  case  might  be,  after 
one  or  more  test  wells  were  put  down."  It 
is  not  necessary  to  decide  whether  or  not 
this  is  the  proper  construction,  for  the  only 
violation    of    the    lease,    or   dissatisfaction, 
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averred  In  the  bill,  manifestly  refers  to  the 
alleged  wron^ul  drilling  of  a  well  "upon  the 
tract  of  60  acres  reaerred  and  excepted  to 
your  orator  under  the  lease,"  and  not  to  the 
location  of  a  well  on  the  land  demised  at  a 
point  which  was  unsatisfactory  to  the  plain- 
tiff for  some  other  reason,  or  for  general 
reasons.  An  indefinite,  unexplained,  and  per- 
haps arbitrary  dissatisfaction,  not  specifical- 
ly averred  in  the  bill,  cannot  be  relied  upon 
to  convict  a  chancellor  of  error  in  refusing 
an  injunction. 

The  assignments  of  error  are  all  overrul- 
ed, and  the  decree  of  the  court  Is  affirmed, 
at  the  cost  of  the  appellant 


BUSSELL  &  GO.  v.  BOODT. 

(Supreme  Court  of  Pennsylvania.     Jnly  0, 
19U.) 

Balks  (|  363*)— Dkuvkbt  of  Pbopbbtt— Sdt- 

nOIENCT. 

Where  an  engine  owned  by  plaintiff  was  in 
the  possession  of  a  lessee  with  power  to  pur- 
chase, and  the  lessee  became  financially  involved 
and  was  in  default  in  the  payment  of  rent,  and 
made  an  arrangement  with  plaintiff  to  transfer 
the  engine  subject  to  plaintiff's  rights,  and  de- 
fendant signed  an  agreement  with  plaintiff, 
providing,  after  a  recital  of  the  lease,  the  les- 
see's inability  to  pay,  and  that  an  arrangement 
had  been  made  with  defendant  to  transfer  the 
engine  to  him,  that  the  defendant  should  take 
possession  of  and  purchase  the  engine  with  at- 
tachments, taking  it  where  it  was  and  as  it 
was,  and  defendant  gave  plaintiff  his  notes  in 
payment,  though  there  was  no  formal  approval 
of  the  agreement  by  the  plaintiff,  a  judgment 
was  properly  directed  for  him  on  the  notes  as 
against  the  defense  of  failure  of  delivery;  no 
actual  delivery  of  the  engine  being  necessary 
under  the  written  agreement. 

[fid.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  f  363.*] 

Appeal  from  Court  of  Common  Pleas, 
Columbia  County. 

Action  by  Russell  ft  Co.  against  L.  H. 
Boody.  From  a  Judgment  on  the  verdict  for 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

Frad  Ikeler,  for  appellant  Grant  Herring 
and  Clinton  Herring,  for  appellee. 

PER  CURIAM.  This  action  was  on  two 
notes  given  by  the  defendant,  L.  H.  Boody, 
to  the  plaintiff,  in  payment  for  a  traction 
engine.  The  defense  was  a  failure  of  de- 
livery. The  engine  belonged  to  the  plaintiff, 
and  was  in  the  possession  of  W.  H.  Stet- 
ler,  the  lessee,  with  the  right  to  purchase. 
Stetler  became  financially  involved,  and  was 
In  default  in  the  payment  of  rent  to  the 
plaintiff.  He  sold  to  the  defendant  all  of 
his  personal  property,  and  arranged  with 
him  for  the  transfer  of  the  engine,  subject  to 
the  plaintiff's  right  thereto.  The  overwhelm- 
ing weight  of  the  testimony  was  that  the 


defendant  received  possession  of  the  engine, 
placed  his  engineer  in  diarge  of  it,  used  it  to 
his  business, 'and  exercised  all  the  acts  of 
complete  ownership  in  relation  to  it  This 
branch  of  the  case  and  the  rulings  of  the 
trial  Judge  in  relation  to  questions  arishig 
out  of  it  need  not  be  considered,  as  we  are 
of  opinion  that  under  the  written  agreement 
of  sale  actual  delivery  was  not  essential. 

This  agreement  was  signed  by  the  defend- 
ant and  Stetler,  and  sent  to  the  plaintiff  for 
its  acceptance.  It  provided,  after  a  recital 
of  the  lease  to  Stetler,  his  inability  to  pay, 
and  that  an  arrangement  had  been  made 
with  the  defendant  to  transfer  the  engine  to 
him,  that  the  defendant  should  "take  posses- 
sion of  and  purchase  the  said  engine,  with 
attachments  and  fixtures  as  above  described, 
taking  the  same  where  it  is  and  as  it  is,"  and 
give  the  plaintiff  bis  notes  in  payment 
There  was  no  formal  am>roval  of  this  agree- 
ment by  the  plaintiff,  but  by  its  acceptance  of 
the  defendant's  notes  it  consented  to  the  ar- 
rangement he  had  made  with  Stetler,  and 
gave  np  to  him  all  ita  right  and  title  to  the 
engine.  There  was  nothing  more  for  the 
plaintiff  to  do.  It  had  parted  with  Its  titie 
on  the  faith  of  the  arrangement  the  defend- 
ant had  declared  that  he  had  made  with 
Stetler.  It  follows  that  it  was  not  error  to 
direct  a  verdict  for  the  plaintiff. 

The  Judgment  la  affirmed. 


NEW  CUMBERLAND  BOROUGH  ▼. 
RIVERTON   CONSOL.   WA- 
TER CO.  et  al. 

('Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  Waters  and  Water  Courses  (|  183*)  — 
Municipal  Water  Sitpplt  —  Acquisition 
or  Works— Construction  of  Ordinance. 

Where  a  borough  ordinance,  giving  a  fran- 
chise to  enter  on  the  streets  to  supply  water  to 
the  borough  and  its  inhabitants,  provides  that 
the  borough  shall  have  the  option,  before  all 
other  persons  or  corporations,  to  purchase  the 
plant  of  the  grantee  of  the  franchise  at  the  end 
of  10  years,  as  provided  by  the  ezistinK  laws  of 
the  state,  and,  if  no  purchase  is  mada  at  the 
end  of  lO  years,  the  ordinance  shall  remain  in 
full  force  until  the  waterworks  are  purchased 
by  the  borongh,  the  borough  has  th«  right  to 
acquire  the  water  plant  on  the  terms  provided 
in  Act  April  29,  1874  (P.  L.  73),  at  any  time 
after  10  years,  instead  of  at  any  time  after 
20  years  as  fixed  in  the  statutes. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  183.*] 

2.  Waters  and  Water  Courses  (|  183*)  — 
Municipal  Water  Supplt— Acquisition 
OF  Works — Acceptance  of  Ordinance. 

Where  water  oompanies,  incorporated  after 
the  passage  of  an  ordinance  granting  a  fran- 
chise to  enter  on  the  streets  to  supply  water  to 
the  borough  and  its  inhabitants,  as  assignees 
of  the  franchise,  have  accepted  and  assamed 
the  benefits  and  obligations  of  the  ordinanoa 
and  installed  a  plant  thereunder,  they  are  pre. 
sumably  subject  to  its  provisions  and  IxMind 
thereby,  even  though  they  had  a  charter  right 
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under  Act  April  29,  1874  (P.  Ij.  73)  to  enter 
the  borough  and  install  their  plant. 

[E>d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig,  i  183.*] 

&  Equity  (|  48*)  —  Jubisdiction— Adequate 

Rehbot  at  Ijaw— Mandamus. 

Equity  has  no  jurisdiction  to  compel  a  wa- 
ter supply  comi>any  to  sell  its  plant  under  a 
si>ecial  contract  and  to  render  a  statement  of 
the  cost  of  erecting  and  maintaining  its  works ; 
the  appropriate  remedy  being  at  common  law 
by  mandamus. 

ITStd.  Note.— For  other  cases,  see  EViuity,  Dec. 
Dig.  S  48.»] 

4.  Appeal  and  Ebbob  (i  1106*)— Disposition 
OF  Cause— Mandate  to  Tbial  Codbt. 

Where  an  appeal  from  a  decree  in  equi^ 
is  by  the  plaintiff,  and  the  contention  that  suit 
ahould  hare  been  brought  at  law  is  not  raised, 
and  the  question  presented  to  the  Supreme 
Court  is  not  whether  the  decree  shall  be  re- 
versed or  set  aside,  but  simply  whether  the  ap- 
peal shall  be  dismissed,  the  case  is  not  within 
Act  June  7, 1807  (P.  L.  441)  i  3,  providing  that  if, 
on  an  aijpeal,  after  a  decision  on  the  merits, 
the  question  whether  the  suit  should  have  been 
brought  at  law  is  not  specifically  raised  by  the 
defendant's  assignments  of  error,  it  shall  be 
deemed  to  have  been  waived,  and  the  decree 
shall  not  be  reversed  or  set  aside  because  suit 
should  have  been  brought  at  law,  and  hence  the 
decree  of  dismissal  in  the  present  case  will  not 
be  disturbed ;  the  proper  remedy  being  at  law. 
[Ed.  Note.— Ftor  other  cases,  see  Appeal  and 
Eirror,  Dec.  Dig.  §  1106.*] 

Appeal  from  Court  of  Common  Pleas,  Cnm- 
berland  County. 

Bill  in  equity  by  the  Borough  of  New 
Cumberland  against  the  Rlverton  Consoli- 
dated Water  Company  and  another.  From  a 
decree  snstalnlng  a  demurrer,  the  plaintiff 
appeals.    Affirmed. 

BUI  in  equity  to  compel  the  defendant 
company  to  sell  its  plant  to  the  plaintiff  bor- 
ough and  to  render  to  it  an  itemized  state- 
ment of  the  net  cost  of  erecting  and  main- 
taining its  works,  together  with  a  detailed 
statement  of  dividends  declared,  and  to  ex- 
hibit such  books,  accounts,  etc.,  as  might  be 
necessary  to  verify  the  statement  so  made. 

The  material  facts  are  stated  in  the  fol- 
lowing excerpt  from  the  opinion  of  the  court 
below: 

"On  January  20,  1896,  an  ordinance  was 
passed  by  the  borough  of  New  Cumberland, 
the  plaintiff  la  this  case,  giving  a  franchise 
to  H.  M.  Homer,  or  his  heirs  and  assigns,  to 
enter  upon  the  streets  and  highways  of  that 
municipality  for  the  purpose  of  supplying 
water  to  the  same  and  its  inhabitants.  This 
ordinance  contained  a  number  of  provisions ; 
the  one  pertinent  to  the  present  contention, 
and  upon  which  the  bill  in  this  case  1b  based, 
being  the  eleventh  section,  and  Is  as  follows : 
Tliat  the  said  borough  of  New  Cumberland 
shall  have  the  option  before  all  other  per- 
sons or  corporations  to  purchase  the  complete 
and  entire  plant  of  the  said  H.  M.  Homer 
at  the  end  of  ten  (10)  years,  as  provided  for 
by  the  existing  laws  of  Pennsylvania,  and 


if  no  purchase  la  made  at  the  end  of  ten 
years,  then  this  ordinance  is  to  remain  in  full 
force  until  waterworks  are  purchased  by  the 
said  borough.' 

"The  Mountain  Water  Company  was  in- 
corporated Febraary  20,  1896,  under  the  gen- 
eral act  of  April  29,  1874  (P.  L.  73),  providing 
for  the  incorporation  and  regulation  of  cer- 
tain corporations.'  This  corporation  was  on 
February  17,  1904,  merged  with  other  water 
companies  Into  a  corporation  designated  the 
Riverton  Consolidated  Water  Company. 

"On  August  16,  1909,  the  town  council  of 
the  said  borough  passed  a  resolution  declar- 
ing that  'it  intended  and  proposed  to  become 
the  owner  of  the  works  and  property  of  the 
said  Moimtaln  Water  Company,  under  the 
terms  of  the  franchise  granted  the  said 
Mountain  Water  Company  on  January  20, 
1896,  and  accepted  by  it  on  the  twenty-second 
day  of  the  same  month,  and  the  acts  of  as- 
sembly relating  to  this  subject,  made  and 
provided,  and  agreeing  and  undertaking 
thereby  to  pay  therefor  the  net  cost  of  erect- 
ing and  maintaining  the  same,  with  interest 
thereon  at  the  rate  of  ten  per  centiun  per 
annum,  deducting  from  said  Interest  all 
dividends  heretofore  declared.'  The  resolu- 
tion also  contained  the  request  that  the  Riv- 
erton Consolidated  Water  Company  should 
'exhibit  to  a  committee  of  the  town  council, 
their  attorney  or  expert  accountant,  a  de- 
tailed or  itemized  statement  showing  the  net 
cost  of  erecting  and  maintaining  the  works 
and  property  of  the  Mountain  Water  Com- 
pany, as  well  as  the  amoimts  and  dates  of 
the  payment  of  all  dividends,  if  any,  de- 
clared, together  with  such  iniformation  as 
will  enable  said  committee,  its  agents  and 
experts,  to  verify  said  statements,  and  that  If 
said  request  Is  not  compiled  with,  and  if  the 
same  is  not  done,  to  take  such  legal  steps  as 
may  be  necessary  to  compel  the  giving  of  the 
information  desired.'  A  copy  of  the  resolu- 
tion was  served  upon  the  secretary  of  said 
Riverton  Consolidated  Water  Company,  on 
August  18,  1909,  and  reply  made  on  Septem- 
ber 17,  that  'we  have  no  desire  at  present  to 
part  with  our  plant,'  and  the  information  de- 
sired was  thus  refused. 

"The  blU  prays  *  •  •  for  a  decree 
that  'the  plaintiff  is  entitled  to  purchase  the 
plant  of  the  Mountain  Water  Company  by 
virtue  of  the  ordinance  of  January  20,  1896, 
under  the  laws  of  the  state,  and  also  that  a 
detailed  and  itemized  statement  of  the  net 
cost  of  erecting  and  maintaining  the  works 
and  property  of  the  said  Mountain  Water 
Company,  as  well  as  of  all  dividends  de- 
clared by  the  same,  be  furnished,  and  that 
an  order  be  made  upon  It  to  produce  all  its 
books,  accounts,  etc.,  to  the  water  committee, 
attorney,  or  expert  accountant,  if  such  state- 
ment is  regarded  Insufficient,  so  that  the 
same  may  be  compared  and  properly  made 
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up,  according  to  tbe  act  of  assembly  in  sucb 
case  made  and  provided.'    ♦    •    • " 

The  plaintiff's  claim  of  rig^t  was  averred 
In  the  bill  as  based  on  the  section  of  the 
ordinance  above  quoted  and  clause  7  of  sec- 
tion 34  of  the  act  of  April  29,  1S74  (P.  h. 
96),  which  provides  that:  "It  shall  be  law- 
ful at  any  time  after  twenty  years  from  the 
introduction  of  water  •  •  •  into  any 
place  •  *  ♦  for  the  •  •  ♦  borough 
*  *  *  into  which  said  company  shall  be 
located,  to  become  the  owners  of  said  works, 
and  the  property  of  said  company,  by  pay- 
ing therefor  tbe  net  cost  of  erecting  and 
maintaining  the  same,  with  interest  thereon 
at  the  rate  of  ten  per  centum  per  annum,  de- 
ducting from  said  interest  ail  dividends 
tberetofore  declared." 

The  defendants  demurred,  and  the  court 
below  dismissed  the  bill. 

Argued  before  FSLXi,  C.  J.,  and  BBOWN, 
MESTREZAT,  STBWABT,  and  MOSCHZIS- 
K  IfiB,  JJ. 

J.  W.  Wetzel  and  Conrad  Hambleton,  for 
appellant    S.  B.  Sadler,  for  appellees. 

MOSCHZISKEB,  J.  [1]  The  court  below 
dismissed  the  bill  upon  tbe  ground  that  the 
provision  of  the  ordinance  of  councils,  "that 
the  said  borough  of  New  Cumberland  shall 
have  the  option  before  all  other  persons  or 
corporations  to  purchase  the  complete  and 
entire  plant  of  the  said  H.  M.  Horner  at  tbe 
end  of  ten  (10)  years  as  provided  for  by  the 
existing  laws  of  the  state  of  Pennsylvania, 
and  if  no  purchase  is  made  by  the  borough 
at  the  en&  of  ten  years,  then  this  ordinance 
is  to  remain  in  full  force  until  waterworks 
are  purchased  by  said  borough,"  did  not  serve 
to  reduce  the  time  fixed  in  clause  7  of  sec- 
tion 34  of  the  act  of  April  29,  1874  (P.  Ij.  95), 
to  10  years,  but  merely  gave  the  borough 
a  contingent  right  to  purchase  the  water  com- 
pany's plant  before  all  others  at  the  end  of 
the  10  years  named  In  the  ordinance,  pro- 
vided the  water  company  was  then  willing 
to  sell,  or,  in  the  words  of  the  court  below, 
it  simply  meant  that  "at  the  end  of  10  years 
there  can  be  no  sale  by  the  company  of  its 
property  and  rights  to  'other  persons  or  cor- 
porations' without  first  offering  It  to  the  bor- 
ough." We  cannot  agree  with  this  construc- 
tion. We  interpret  the  words  used  to  mean 
that  the  borough  shall  have  the  right  to  ac- 
quire the  water  plant  upon  the  terms  pro- 
vided In  the  act  of  1874,  supra,  at  any  time 
after  10  years,  instead  of  "at  any  time  after 
twenty  years,"  as  fixed  in  the  statute. 

[2]  The  defendants  contend,  however,  that 
they  liad  a  charter  right  under  the  act  of 
1874  to  oitw  the  t>orough  and  Install  their 
plant,  and  therefore  the  ordinance  was  not 
binding  upon  them.  It  is  to  be  noted  that 
these  companies  were  not  incorporated  until 
after  tbe  date  of  the  grant  to  Homer,  and, 
as  we  understand  the  case  from  the  aver- 
ments of  the  bill  demurred  to,  they  are  the 


assignees  of  the  Homer  privil^es  whldi 
were  passed  for  the  benefit  of  the  Mountain 
Water  Company  in  anticipation  of  its  incor- 
poration. If  the  defendant  companies  for 
reasons  of  their  own  accepted  and  assumed 
the  benefits  and  obligations  of  this  ordinance 
and  installed  the  plant  thereunder,  or  if  tbey 
took  over  a  plant  so  installed,  presumably  they 
are  subject  to  and  bound  by  the  section  of 
the  ordinance  i)articularly  depended  upon  by 
the  plaintur. 

[S]  But,  since  we  have  not  the  benefit  of 
any  findings  and  do  not  know  exactly  what 
the  real  facts  are,  we  shall  not  attempt  to 
determine  the  actual  effect  of  the  ordinance 
upon  the  liability  of  the  defendant  company 
under  the  act  of  assembly,  for,  whatever  its 
effect  may  be,  the  court  below  was  wittiout 
Jurisdiction  in  eqnlty  to  afford  the  desired  re- 
lief. We  have  fully  treated  of  the  subject  of 
tbe  proper  proceedings  to  be  pursued  in  ac- 
tions of  this  character  in  an  opinion  this 
day  filed  In  the  case  of  City  of  WilUamsport 
V.  Citizens'  Water  A  Gas  Co.,  81  AtL  316, 
and  we  there  held  tliat  the  remedy  was  at 
common  law  by  mandamus. 

[4]  In  the  case  Just  cited  we  remitted  the 
record  to  the  court  below  with  directions  to 
transfer  the  cause  to  the  law  side  of  the 
court.  This  was  done  in  acquiescence  with 
section  3  of  the  act  of  June  7,  1907  (P.  L. 
441),  which  provides:  "If  upon  an  appeal, 
after  a  decision  upon  the  merits,  the  ques- 
tion whether  tbe  suit  should  have  been 
brought  at  law  is  not  specifically  raised  by 
the  defendant's  assignments  of  error,  the 
question  shall  be  deemed  to  have  t>een  waiv- 
ed, and  the  decree  below  shall  not  be  revers- 
ed or  set  aside  because  tlie  suit  should  have 
been  brought  at  law.  If  it  is  so  raised,  and 
the  decision  of  the  appellate  court  is  tliat 
the  suit  should  have  been  brought  at  law, 
it  shall  remit  the  cause  to  the  court  l)eIow, 
with  directions  to  transfer  it  to  the  law  side 
of  the  court.  •  •  •  The  plaintiff  shall 
not  be  permitted  to  raise  the  question  upon 
his  appeal  after  a  decision  upon  tbe  merits, 
nor  shall  the  decree  below  be  reversed  or 
set  aside  upon  his  appeal,  because  the  suit 
should  have  been  brought  at  law."  In  the 
Wllllamsport  Case  the  appeal  was  by  the  de- 
fendant, and  the  assignments  of  error  spe- 
cifically raised  the  contention  that  "the  suit 
should  have  been  brought  at  law."  Here  the 
appeal  is  by  the  plaintiff,  and  that  point  is 
not  80  raised.  Furthermore,  the  question  Is 
not  whether  we  shall  "reverse  or  set  aside" 
the  decree,  but  simply  whether  we  shall  dis- 
miss the  appeal.  Hence  tbe  present  case  is 
not  within  the  principle  of  our  decision  in  the 
Wllllamsport  Case,  or  within  the  purview  of 
the  act  of  1907. 

Since  the  suit  was  instituted  in  eqnlty  and 
tried  without  jurisdiction,  a  Judgment  In  fa- 
vor of  the  plaintiff  could  not  have  been 
sustained  had  it  been  entered.  Lewlsburg 
Bridge  Co.  v.  County  of  Union  et  al.,  81 
AtL  324,  decided  at  tttls  term  and  not  yet 
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offldally  reported,  and  cases  there  cited.  Un- 
der these  drcumBtances  we  shall  not  dis- 
turb the  dismissal  of  the  bill;  althongb,  as 
before  Indicated,  if  the  error  assigned  as  to 
the  construction  placed  upon  the  ordinance 
were  the  only  matter  before  the  conrt  for  de- 
cision, we  should  sustain  the  specifications 
and  reverse  the  decree  with  a  procedendo. 

The  appeal  is  dismissed,  without  prejudice; 
the  costs  to  be  divided  between  the  parties. 


MOUDT  T.  BBLL  et  at 

(Supreme  Court  of  PennsylTania.     July  8, 
1911.) 

1.  EhcccunoR  a  268*)— Saia— HiOHTB  of  Pdx- 

OHA8KB— PBIOBITIKS  OF  LiKN. 

A  purctiaser  of  realty  at  sheriff's  sale,  who 
obtains  possession,  is  not  liable  in  trespass  to 
a  leasee,  where  the  lease  was  sabject  to  the 
mortgage  under  which  the  property  was  sold. 

[£U.  Note.— For  other  cases,  see  Bxecatlon, 
Cent  Dig.  U  762-787;    Dec.  Dig.  {  268.  •> 

2.  taoveb  ahd  convkbsioh  (i  9*)— bvidbnoe 
— ^Demand. 

Where  purchaser  ct  real  estate  at  sheriff's 
sale  peaceably  obtains  possession,  there  is  no 
conversion  of  personal  property  belonging  to  a 
lessee  of  the  Judgment  debtor  which  remained 
on  the  premises,  where  there  was  no  demand 
by  the  lessee  or  refusal  to  turn  over. 

[Bd.  Kote.^FOr  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  58-83;    Dec.  Dig.  i 

Appeal  from  Court  of  Common  Pleas,  Hunt- 
ingdon County. 

Action  by  Orlena  Moudy  against  W.  T. 
Bell  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Trespass  to  teal  property  and  conversion 
of  personalty. 

On  January  11,  1906,  Orlena  Moudy  enter- 
ed Into  a  written  lease  with  the  William 
H.  Moudy  Manufacturing  Company  of  a  cer- 
tain chair  factory  in  the  borough  of  Mt 
Union,  known  as  the  Moudy  Chair  Company's 
plant,  or  the  De  Frehn  Chair  Company.  By 
Its  terms  she  was  to  pay  a  rental  of  (600  per 
year.  At  the  time  this  property  was  rented 
to  ber,  it  was  subject  to  a  mortgage,  given 
February  11,  1883,  by  the  De  Frehn  Chair 
Company,  a  prior  owner,  to  William  Mc- 
Martrie  Spear  and  Robert  E.  Speer,  in  the 
amount  of  $12,000.  When  the  property  was 
pnrdiased  by  the  William  H.  Moudy  Manu- 
facturing Company,  the  mortgage  was  still 
$12,000,  with  interest.  This  amount  was 
reduced  nntil,  in  April,  1908,  it  was  $7,500. 
By  an  agreement  between  the  William  H. 
Moudy  Manufacturing  Company,  and  W.  T. 
Bell,  A.  S.  Welch,  and  others,  who  were  the 
guarantors  of  the  mortgage.  It  was  to  be 
paid  at  the  rate  of  $600  a  year,  with  Inter- 
est on  the  amount  remaining  unpaid.  On 
April  12,  1909,  a  payment  of  $500  became 
due.  Mr.  Moudy  was  unable  to  make  this 
payment    On  April  15.  1009,  a  levari  facias 


was  issued,  and  the  property  was  sold,  on 
May  14,  1909,  to  A.  S.  Welch.  On  the  evoi- 
Ing  of  the  day  of  the  sherifTs  aale^  A  S. 
Welch,  W.  T.  Bell,  and  others  went  to  the 
factory  and  took  possession,  placing  locks 
and  installing  watchmen.  Verdict  for  de- 
fendants by  direction  of  the  court,  and  Judg- 
ment thereon. 

Argued  before  BROWN,  MESTRBZAT, 
POTTBB,  BLKIN,  and  MOSCBZISKJQB, 
33. 

James  8.  Woods,  W.  H.  Woods.  J.  W. 
Leech,  and  Harvey  Roland,  for  appellant 
Thomas  F.  Bailey  and  W.  M.  Henderson, 
for  appellees. 

PER  CURIAM.  [1]  With  the  delivery  of 
the  sherlfTs  deed  to  Allen  S.  Welch,  one  of 
the  appellees,  there  passed  to  him,  and  to 
those  for  whom  tie  purchased  the  premises 
In  controversy  as  trustee,  the  right  to  their 
possession,  for  appellant's  lease  was  subject 
to  the  mortgage  upon  which  the  property 
was  sold,  and,  the  app^ees  having  obtained 
peaceable  poaseeslon  of  it,  no  trespass  was 
committed.    Leidy  y.  Proctor,  97  Pa.  486. 

[2]  As  to  the  alleged  conversion  by  the 
appellees  of  personal  property  belonging  to 
the  appellant,  the  court  correctly  instructed 
the  Jury  tluit,  under  the  evidence,  there  had 
neither  been  any  demand  for  the  same  nor 
refusal  to  tnm  it  over. 

The  verdict  having  been  properly  directed 
for  the  defendants,  the  Judgment  upon  It  is 
affirmed. 


WALSH  V.  ALTOONA  &  L.  V.  ELECTRIC 
RT.  CO. 

(Supreme  Cionrt  of  Pennsylvania.    July  6, 
1911.) 

1.  Stbeet  Raiuioadb  (S  117*)— Opkbation— 
Actions  fob   Ikjubiih  —  Questions   fob 

JUBT. 

In  an  action  for  Injuries  from  jumping 
fram  the  vehicle  in  which  plaintiff  was  riding  to 
avoid  an  impending  collision  with  a  street  car, 
evidence  held  to  present  a  question  for  the  jury 
as  to  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  117.*] 

2.  NEOLIOENOE  ({  93*)— C0NTBIBm«BT  NKOLI- 

OKNCK— Imputed  Nbouoknob  —  Dbivbb  of 

Vehicle. 

Where  plaintiff  was  the  guest  of  her  father, 
and  the  team  drawing  the  vehicle  In  which  she 
was  riding  was  driven  by  her  brother,  who  was 
not  her  servant  or  under  her  control  when  she 
was  injured  by  jumping  from  the  vehicle  to 
avoid  an  impending  collision  with  defendant's 
street  car,  any  negligence  of  the  driver,  cannot 
be  imputed  to  her. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {I  147-150;   Dec.  Dig.  {  93.*] 

3.  Stbeet   Raii.boad8  (|  117*)— Opebation— 
contkibutobt  neoligence—qtrbstion  fob 

JUBT. 

In  an  action  for  injuries  from  Jumping 
from  a  vehicle  driven  by  plaintiff's  brother  to 
avoid  an  impending  collision  with  defendant's 


*ror  otber  eases  see  same  topic  and  secUon  NUMBBR  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


562 


81  ATLANTIC  BEPOBTEB 


(Pa. 


street  car,  where  the  evidence  tends  to  show 
that  plaintiff's  brother  was  a  careAil  and  compe- 
tent driver,  and  that  there  was  no  imminent 
danger  in  permitting  a  capable  driver  to  cross 
the  street  car  track,  the  question  whether  the 
occasion  required  plaintiff  to  act  differently, 
and  whether  she  was  negligent  in  permitting 
the  driver  to  attempt  the  crossing,  are  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  117.*] 

4.  Strket  Railboads  (f  99*)  —  Ofebation — 

PEBSONAL  INJTJB1E&— CONTBIBDTOBT  NEOU- 
OENCE. 

Where  plaintiff,  without  her  fault,  was 
placed  in  danger  of  a  collision  between  the  wag- 
on- in  which  she  was  riding  and  defendants 
street  car  by  the  negligence  of  defendant,  and 
she  had  a  well-grounded  fear  that  the  collision 
would  result  in  serious  injury  to  her,  it  was  not 
negligence  for  her  to  leap  from  the  wagon  to 
escape  the  danger,  though  that  was  not  the 
wisest  or  safest  course. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  g{  209-216;  Dec  Dig.  i  99.*] 

6.  Appkai.  and  Ebbob  ({  1068*)  —  Review — 
HABIU.ES8  Ebbob— INSTBUCTIONB. 

Where  the  verdict  shows  that  defendant  in 
a  personal  injury  case  was  not  injured  by  re- 
marks of  the  judge  as  to  the  measure  of  dam- 
ages, such  remarks  constitute  no  ground  for  re- 
versing the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  U  4225-4228;    Dec.  Dig.  I 

Appeal  from  Court  of  Common  Pleas, 
Blair  County. 

Action  by  Mary  A.  Walsh  against  the  Al- 
toona  &  Logan  Valley  Electric  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Trespass  to  recover  damages  for  personal 
injuries. 

On  July  4,  1906,  P.  3.  Walsh,  a  resident  of 
Tyrone,  Blair  county,  with  his  family,  con- 
sisting of  himself,  bis  wife,  four  sons,  and 
four  daughters,  spoit  the  day  driving  in  a 
wagon  containing  four  seats,  and  drawn  by 
two  horses.  The  front  seat  was  occupied  by 
the  father,  a  little  daughter,  and  a  son, 
aged  15Mt  years,  wbo  was  driving.  The  sec- 
ond seat  was  occupied  by  the  mother  and 
another  daughter.  The  third  seat  was  occu- 
pied by  the  plaintiff,  aged  23  years,  her 
brother,  aged  25,  and  a  sister,  aged  11.  The 
fourth  seat  was  occupied  by  two  brothers. 
They  spent  the  day  in  the  country,  and  upon 
returning  home  in  the  evening,  between  7 
and  8  o'clock,  crossed  Washington  avenue, 
in  Tyrone,  and  drove  up  Tenth  street  paral- 
lel with  the  defendant  company's  car  track 
toward  Lincoln  avenue,  whicb  was  Just  a 
square  above,  keeping  on  the  right-hand  side. 
The  track  makes  a  short  curve  at  the  cor- 
ner of  Tenth  street,  and  runs  out  Lincoln 
avenue  to  E^st  Tyrone.  When  the  team  at- 
tempted to  cross  tbis  sharp  curve,  a  car 
came  around  tbe  corner.  Whether  the  car 
struck  the  wagon,  or  stopped  before  getting 
to  tbe  wagon,  was  in  dispute.  Plaintiff,  Mary 
A.  Walsh,  seeing  the  car  coming,  Jumped 
out  of  the  wagon  and  injured  her  ankle. 


The  court  cliarged  In  part  as  follows: 
"Possibly  I  would  not  take  a  thousand  dol- 
lars to  endure  toothache  for  a  wedc,  but,  at 
the  same  time,  if  the  dentist  injured  my 
tooth,  so  that  I  had  tootliacbe  for  a  week, 
it  would  not  be  fair  and  right,  unless  he  did 
It  willfully,  to  impose  $1,000  damage  on  that 
dentist.  Then  she  would  be  entitled,  if  the 
injury  was  permanent,  to  damages. for  per- 
manent inconvenience  and  permanent  pain 
and  suffering.  If  the  testim<m7  shows  that 
she  will  endure  pain  and  suffering  for  the 
injury,  and  if  you  come  to  this  question  of 
permanent  injury,  it  would  be  your  duty  to 
be  conservative  in  the  matter.  To  illustrate 
my  thought:  Suppose  that  I  was  on  the  Ju- 
ry, and  I  concluded  that  the  plaintiff  should 
be  entitled  to  $100  a  year,  the  most  natural 
thought  that  would  come  to  my  mind  would 
be  that  in  order  to  give  the  plaintiff  |100  a 
year  I  should  render  a  verdict  of  |1,700,  be- 
cause if  you  make  a  calculation  you  will 
discover  that  $1,700,  if  invested,  will  produce 
about  $100  a  year;  but  that  is  not  the  basis 
to  go  on  in  determining  the  amount  to  be 
given  for  permanent  injury,  because  tills 
lady  will  die  some  time,  and  then  there  is  no 
reason  why  there  should  be  anything  left 
for  her  parents  or  her  heirs.  And  another 
calculation  will  convince  you,  if  you  will 
make  it,  that  if  you  desire  to  give  a  patty 
$100  h  year  for,  say,  11  years,  we  should 
give  her  $1,000,  because  if  yon  will  make 
that  calculation,  and  I  went  to  a  little  trou- 
ble to  make  it  while  the  attorneys  were  ar- 
guing the  case,  you  will  find  that,  counting 
the  interest,  $1,000  wOI  produce  about  $100 
for  tbe  11  years.  To  illustrate  the  thought: 
The  first  year  there  would  be  the  $1,000  and 
$60  interest;  that  would  make  $l,06a  Then 
subtract  that  $100  from  the  $1,000;  you  will 
have  left  as  principal  $960;  then  the  inter- 
est on  that  for  the  next  year  will  be  $55.70, 
making  $1,011.70,  and  if  you  will  follow  that 
same  principle  out  you  will  find  that  $1,000 
Invested,  the  interest  used  as  an  annuity  as 
given,  it  will  exhaust  itself  in  the  course  of 
some  12  years.  I  have  not  made  the  calcu- 
lation exactly,  but  it  is  about  12  years  that 
it  will  exhaust  itself." 

Verdict  and  Judgment  for  plaintiff  for  $3,- 
687.    Defendant  appealed. 

Argued  before  BROWN,  ME.STREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER.  JJ. 

Thomas  H.  Oreevy  and  Bl  O.  Brotherlin, 
for  appellant.    A.  V.  Dively,  for  appellee. 

MESTREZAT,  J.  We  have  examined  this 
case  with  care,  and,  notwitlistanding  tbe  32 
assignments  of  error  filed  by  the  appellant, 
we  discover  no  reversible  error  In  the  record. 
Eighteen  of  the  assignments  allege  error  in 
the  answers  to  appellant's  request  for  In- 
structions to  the  Jury.  These  points  were 
properly  refused,  because  they  assumed  as 
facts  matters  in  dispute,  or  asked  for  bind- 
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Ing  Instnictions.  Three  assignments  complain- 
ed, wltbout  cause,  of  tbe  learned  Judge's 
charge,  which  was  more  favorable  to  the  ap- 
pellant company  than  the  facts  warranted. 
Kine  of  the  assignments  allege  error  In  the 
court's  answers  to  appellee's  requests  for  in- 
structions to  the  Jutr;  one  of  them  complain- 
ing that  the  court  refused  appellee's  ninth 
point.  Of  the  other  two  assignments,  one  al- 
leges error  In  not  withdrawing  a  Juror,  and 
the  other  in  not  entering  judgment  for  the 
defendant  non  obstante  veredicto. 

[1]  The  case  was  properly  submitted  to 
tbe  jnry  in  a  charge  of  which  the  appellee 
had  more  reason  to  complain  than  the  ap- 
pellant. There  was  ample  evidence  to  war- 
rant the  jury  in  finding  that  the  motorman 
was  negligent  The  abrupt  turn  of  the  track 
as  it  entered  Tenth  street  from  Lincoln  street 
required  the  motorman  to  keep  *a  careful 
watch  along  the  track  in  front  of  him,  and 
to  announce  with  the  gong  his  approach  to 
the  crossing  where  the  accident  occurred. 
From  the  crossing,  the  view  of  an  approach- 
ing car  on  Lincoln  street  Is  obstructed  by 
buildings,  and  the  only  notice  of  the  ap- 
proach of  the  car  is  the  noise  It  creates,  or 
tbe  signal  given  by  the  motorman.  The  driv- 
er of  the  wagon  and  his  father  both  testified 
that  tbey  listened,  but  heard  no  gong.  Sev- 
eral other  witnesses  testified  that  they  were 
in  a  position  to  hear,  and  that  the  gong 
was  not  sounded.  In  addition  to  this  fail- 
ure of  duty  on  the  part  of  the  motorman, 
there  was  testimony  which  justified  the  jury 
in  finding  that  at  the  time  the  car  was  turn- 
ing on  the  curve  into  Tenth  street  the  motor- 
man  was  looking  directly  across  that  street, 
Instead  of  along  the  track  which  was  to 
his  left;  that  passengers  on  the  car  saw  tbe 
team  before  he  did;  and  that  he  was  not 
aware  that  the  team  was  crossing  until  tbe 
conductor  rang  tbe  bell,  at  the  suggestion  of 
a  passenger  on  the  rear  platform,  when  it 
was  too  late  to  avoid  tbe  collision.  The  ver- 
dict shows  that  the  jury  believed  this  tes- 
timony, and  therefore  the  motorman  was 
properly  convicted  of  negligence  for  which 
the  defendant  company  was  responsible. 

[21  The  appellee  was  the  guest  of  her  fa- 
ther, and  tbe  team  was  driven  by  her  broth- 
er, who  was  not  ber  servant  or  under  her 
control.  Under  these  facts,  negligence  of 
the  driver  of  the  wagon,  if  any,  cannot  be 
Impnted  to  the  appellee.  Jones  v.  Lehigh  & 
New  England  R.  R.  Co.,  202  Pa.  81,  51  Atl. 
590;  Little  V.  Telegraph  Co.,  213  Pa.  "29,  62 
Atl.  84& 

[8]  Whether  the  appellee  exercised  the  care 
of  a  prudent  person  in  permitting  the  driver 
to  attempt  the  crossing  under  the  circum- 
stances was  for  the  jury,  and  not  for  the 
conrt  The  test  of  the  appellee's  contributory 
negligence  Is,  under  our  cases,  whether  she 
joined  In  testing  a  patent  danger,  or  violat- 
ed a  fixed  rule  of  law.  Her  brother,  as  was 
clearly  established  by  the  testimony,  had 
knowledge  of  horses  from  his  earliest  years, 
and  was  a  careful  and  competent  driver. 


There  is  no  testimony  to  show  that  the 
horses  were  unruly,  or  were  not  gentle.  The 
crossing  was  not  in  itself  dangerous,  and  was 
only  made  so  by  the  approach  of  an  unex- 
pected or  pnheralded  car,  running  not  often- 
er  than  every  20  minutes.  This  fact  did  not 
prohibit  the  public  from  using  It,  or  ren- 
der a  party  guilty  per  se  of  negligence  In  at- 
tempting to  use  It.  It  is  equally  true  that 
the  public  used  the  right-hand  side  of  the 
street  when  traveling  In  that  direction,  and 
the  driver  testifies  that,  on  tbe  occasion  of 
the  accident,  be  had  to  use  the  right  side  of 
the  street,  because  there  was  a  wago'n  on  the 
other  side  approaching  from  tbe  opposite  di- 
rection, and  he  turned  to  cross  the  street  car 
track  as  soon  as  the  wagon  had  passed. 
With  proper  care  on  the  part  of  the  driver 
and  motorman,  a  team  could  pass  the  cross- 
ing with  perfect  safety.  There  was  testi- 
mony to  warrant  the  finding  that  the  driver 
and  his  father  looked  and  listened  before 
starting  across.  The  testimony  did  not  show 
that  the  car  was  visible  to  or  heard  by  the 
appellee,  or  any  other  occupant  of  the  wagon, 
when  the  crossing  was  attempted.  There 
was  no  obvious  or  Imminent  danger  in  a  pas- 
senger permitting  a  capable  driver  to  make 
the  crossing;  and  hence  whether  the  circum- 
stances under  which  the  acddoit  occurred  re- 
quired the.  appisllee  to  act  differently  from 
what  she  did,  and  whether  she  was  negligent 
In  permitting  the  driver  of  the  vehicle  to  at- 
tempt the  crossing,  were  questions  for  the 
jury.  In  Carr  v.  Easton  City,  142  Pa.  139. 
21  Atl.  822,  the  guest  of  the  driver  and  own- 
er of  a  sleigh  brought  an  action  to  recover 
damages  for  Injuries  sustained  by  being 
thrown  from  the  vehicle.  The  following  re- 
mark in  the  opinion,  with  appropriate  chang- 
es as  to  the  driver  and  vehicle.  Is  applicable 
here:  "She  was  a  woman,  not  shown  to  have 
any  special  knowledge  of  driving  or  horses 
or  sleighs,  who  had  trusted  herself  to  the 
guidance  of  her  brother-in-law  and  his  friend; 
and  we  cannot  say,  as  matter  of  law,  that 
the  danger  was  so  apparent  or  so  serious  that 
she  was  called  upon  to  exercise  ber  own 
judgment  in  opposition  to  theirs.  All  these 
matters  are  for  the  jury  to  decide,  upon  their 
view  of  reasonable  care  and  prudent  conduct, 
under  the  circumstances  shown  by  tbe  evi- 
dence." 

[41  Whether  tbe  appellee  was  guilty  of 
negligence  In  leaping  from  the  wagon  under 
the  circumstances  was  likewise  for  the  jury. 
She  certainly  had  reason  to  believe  that  a 
collision  between  tbe  car  and  wagon  was  im- 
minent, and  that  it  might  result  In  serious 
consequences  to  ber.  While  the  appellant 
company  contends,  and  Its  testimony  supports 
the  contention,  that  tbe  car  did  not  strike 
tbe  wagon,  there  was  evidence  on  the  part 
of  tbe  appellee  which,  If  believed,  warrant- 
ed the  conclusion  that  there  was  a  collision. 
If  the  appellee,  without  her  fault,  was  plac- 
ed in  danger  of  a  collision  between  the  wagon 
and  the  car  by  tbe  negligence  of  the  defend- 
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ant  company,  and  she  had  a  weU-groonded 
fear  that  the  collision  would  result  in  serious 
Injury  to  her,  she^  U  acting  in  good  faith 
and  as  a  person  of  ordinary  prudence,  was 
not  guilty  of  negligence  in  leaping  from  the 
wagon  to  escape  the  threatened  danger,  al- 
though it  was  not  the  safest  or  wisest  course 
to  pursue.  'Wliether  the  facts  existed  which 
warranted  her  in  attempting  to  thus  avert 
the  threatened  danger  was  for  the  jury,  un- 
der the  evidence  submitted. 

[6]  We  are  not  convinced  that  the  errors 
complained  of  in  the  second  and  tenth  as- 
signments did  the  defendant  any  harm.  The 
amount  of  the  verdict  shows  that  the  appel- 
lant was  not  injured  by  the  illustration  giv- 
en by  the  learned  Judge  in  his  charge  as  to 
the  proiwr  manner  of  estimating  the  dam- 
ages. We  do  not  approve  of  the  language 
used  by  him  in  submitting  the  case  on  the 
question  of  damages,  and  complained  of  In 
the  second  assignment;  but  it  is  apparent 
that  it  worked  no  injury  to  the  appellant  in 
this  case,  and  therefore  the  assignment  Is  not 
sustained. 

The  Judgment  la  afllrmed. 


SMITH  V.  LEHIGH  VALLEY  R.  CO. 

(Supreme  Court  of  Penniylvaniiw     July  6» 
19U.) 

1.  ABATBianr  and  Rbvivai.  ({  54*)— I>eath 

OF  PABTT— SUBVIVAL   OP  ACTION— "ACTIONS 

TOB  Wbonob  Donb  to  thx  Person." 

A  huBband*8  action  for  loss  of  services  of 
his  wife  through  injuries  not  resulting  in  deaUi 
is  not  for  wrongs  done  to  the  person  within 
Act  Feb.  24,  1834  (P.  L.  78)  f  28,  giving  to 
personal  representatives  the  right  to  prosecute 
actions  in  wliich  their  decedent  was  a  party 
plaintiff,  except  "actions  for  •  •  •  wrongs 
done  to  the  person" ;  the  quoted  phrase  not 
being  used  to  describe  a  ty^e  of  action,  but  re- 
ferring to  actions  for  injanes  to  the  person  of 
the  plaintiff  decedent. 

[£3d.   Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  (  S4.*J 

2.  RAII.B0ADS  (i  395*)— Opbbaxior- Irjitbiks 
TO  Pebsons  Neab  Xbaok  — Issues  and 
PBoor. 

A  statement  of  claim  alleging  that  defend- 
ant's train  of  cars  through  the  negligence  of 
the  defendant  and  its  employes  left  the  tracks 
on  which  it  was  l>eing  operated,  and  crashed 
into  the  home  ot  plaintiff,  causing  her  injuries, 
is  supported  by  evidence  that  a  defective  con- 
dition of  the  tracks,  which  had  existed  long 
enough  to  put  defendant  on  notice,  caused  a  car 
to  i>ecome  derailed  and  run  Into  the  dwelling 
house  occupied  bv  plaintiff,  producing  the  in- 
juries of  which  she  complained. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  395.*] 

8.  Appeal    and    E^bbob    (S    742*)— Rbcobd— 

Statbmsmt  of  Case. 

Assignments  of  error  complaining  of  in- 
structions and  rulings  which  are  unrelated  to, 
and  in  no  way  suggested  by,  the  statement  ef 
the  question  involved,  will  be  dismissed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  360;    Dec.  IVif.  i  742.*] 


Appeal  from  Conrt  of  Cioinmon  Pleas,  Lu- 
zerne County. 

Action  of  trespass  by  Mary  Smith,  admin- 
istratrix of  the  estate  of  Anthony  W.  Smltb, 
and  in  her  own  right,  against  the  Lehigh 
Valley  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Trespass  by  Mary  Smith,  administratrix 
of  the  estate  of  Anthony  W.  Smith,  deceased, 
and  Mary  Smith  in  her  own  right,  against 
the  Lehigh  Valley  Railroad  Company.  When 
the  action  was  Institated,  Anthony  W.  Smith, 
the  husband  of  Mary  Smith,  was  a  plaintiff, 
but  he  died  before  trial,  and  his  adminis- 
tratrix was  substituted. 

The  statement  of  dalm  averred,  inter  alia, 
that  on  January  26,  1906,  the  defendant  com- 
pany wai  operating  a  train  of  cars  on  its 
railroad  in  the  vicinity  of  the  plaintiffs'  home; 
"that  the  said  train  of  oars,  through  the  neg- 
ligence and  carelessness  of  the  said  defoid- 
ant  and  its  employes.  left  the  tracks  of  the 
said  defendant  comi)any  on  which  it  iras 
then  and  there  being  operated  by  the  aaid 
defendant  company  and  its  employes,  and 
crashed  into  the  said  home,  where  the  said 
plaintiff  was  then  and  there  sitting  with  lier 
liaby  in  her  lap.  The  impact  and  shock  of 
the  said  crashing  train  was  so  great  that  the 
said  plaintiff  was  thrown  thereby  from  the 
chair  on  which  she  was  sitting  violently  and 
with  great  force  against  another  chair,  and 
was  severely  injured."  Mary  Smith  claimed 
for  physical  injuries  and  for  pain  and  suffer- 
ing, and  her  husband,  Anthony  W.  Smith,  for 
expenses  Incurred  for  medicine,  medical  and 
surgical  attendance,  and  nursing  to  his  wife, 
as  well  as  for  loss  of  her  earnings,  services, 
and  companionship.  Verdicts  for  Mary 
Smith,  individually,  $2,000;  and  for  Mary 
Smith,  administratrix,  |500,  and  Jadgments 
entered  thereon.  The  defendant  has  ap- 
pealed. 

Errors  assigned  were:  (1)  Refusal  to  enter 
Judgment  non  obstante  veredicto.  (2)  Instruc- 
tion to  the  Jury:  "In  estimating  the  dam- 
ages to  be  awarded  the  estate  of  her  hus- 
band, the  Jury  are  to  allow  it  for  the  ex- 
penses incurred  by  Anthony  Smith  in  bis 
lifetime  in  curing  his  wife  and  also  for  the 
loss  of  her  services  to  him  as  the  husband  of 
said  Mary  Smith  as  the  natural  result  of 
the  accident  complained  of.  and  in  consider- 
ing the  loss  of  services  the  Jury  may  also 
estimate  the  loss  of  her  companionship  caus- 
ed him  by  her  injuries  up  to  the  time  of 
his  death,  to  wit,  August,  1909."  (3)  RefDS- 
al  of  binding  Instructions  for  the  defendant 
(4)  Refusal  to  instruct  the  Jury  that  the 
failure  of  plaintiff  to  produce  and  read  the 
testimony  given  by  Anthony  W.  Smith  at  the 
former  trial  warranted  them  in  presuming 
tliat  it  was  damaging  to  her  case,  and  in- 
stmcting  tliat,  as  either  side  might  offer  the 
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testtmony,  the  failure  of  the  plalntUI  bo  to 
do  woald  not  murant  more  tlian  an  Infers 
ence  that  such  testimony  might  be  damag- 
ing. (5)  Refusal  to  instruct  if  the  Jury  be- 
lieved tliat  Mrs.  Smith  was  up  and  about  on 
the  day  that  the  accident  happened  and 
thereafter,  with  nothing  apparently  the  mat- 
ter with  her,  "their  verdict  should  be  for 
the  defendant,"  and  instructing  that,  if  they 
believed  the  testimony  to  that  effect.  It 
would  go  to  impeach  the  credibility  of  the 
plaintiff,  and,  if  from  such  impeaclmient 
"yon  will  disbelieve  her  entirely,  your  ver- 
dict should  be  for  the  defendant"  (6)  Re- 
fusal of  defendant's  request  for  charge: 
"The  allegation  of  negligence  in  plaintifTs 
statement  being  that  defendant  'was  operat- 
ing a  train  of  cars,'  and  that  the  •  •  • 
train  of  cars  through  negligence  cmd  care- 
lessness of  the  •  •  •  defendant  and  its 
employ^  left  the  trade  •  •  •  on  which 
it  was  then  and  there  being  operated  by  the 
defendant  company  and  its  employes,'  proof 
tliat  the  car  left  the  trade  on  account  of  a 
defective  condition  of  the  defendant's  road- 
bed does  not  sustain  the  plaintiff's  allega- 
tion, and  the  verdict  must  be  for  the  de- 
fendant, unless  the  jury  find  that  the  de- 
railment of  the  car  was  due  to  the  defend- 
ant's negligence  in  the  operation  of  the  train 
of  cars,"  which  was  declined  without  read- 
ing. (7)  Overruling  defendant's  objection  to 
the  admission  of  certain  testimony.  (8)  Sus- 
taining plalntlirs  objection  to  defendant's 
offer  of  certain  testimony. 

Argued  before  FELL,  0.  J.,  and  MBSTRB- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KBR,  JJ. 

J.  B.  Woodward,  for  appellant  John  T. 
Lenshan,  James  McQuade,  and  James  L. 
Lenahan,  for  appellee^ 

MOSCHZISKBR,  J.  This  is  an  action  in- 
stituted by  a  wife  and  husband  under  sec- 
tion 1  of  the  act  of  May  8,  1895  (P.  L.  64), 
to  recover  for  personal  injuries  to  the  for- 
mer and  consequential  losses  to  the  latter. 
Pending  the  action  the  husband  died,  and 
his  wife  was  appointed  administratrix  of  his 
estate-  She  continued  the  suit  and  obtained 
two  verdicts,  one  for  $2,000  in  her  own 
right,  and  the  otlier  for  foOO,  as  the  person- 
al r^resentative  of  the  estate  of  her  deceas- 
ed huslMutd.  Judgments  were  entered  on 
both  of  these  verdicts,  and  the  defendant 
has  appealed. 

The  questions  involved  as  printed  in  the 
appellant's  paper  book  suggest  but  two  points 
for  onr  consideration:  The  first  is:  "Does 
action  brought  by  husband  for  negligent  in- 
Jury  to  wife  not  resulting  in  her  death  sur- 
vive to  Ills  personal  representatives?"  To 
start  with,  "at  common  law,  a  cause  of  ac- 
tion by  a  husband  to  recover  for  personal 
injuries  to  his  wife,  and  for  loss  of  her  serv- 
ices and  for  medical  expenses  resulting  from 
such  injuries,  did  not  survive  the  death  of 


either  party."  21  Bncy.  of  Plead,  ft  Prac. 
341.  Generally  speaking,  a  right  of  action 
to  recover  damages  for  injuries  done  to  per- 
son or  property  did  not  survive;  but  this 
rule  was  relaxed  by  the  statute  of  4  Edw. 
Ill,  c.  7,  and  its  supplements,  so  that  there- 
after, in  certain  instances,  personal  repre- 
sentatives had  the  same  remedy  as  the  de- 
cedent himself.  While  these  old  E^ngllsh 
statutes  were  declared  to  be  In  force  in  Penn- 
sylvania, and  were  givrai  a  liberal  construc- 
tion, still  it  was  hdd  that  they  had  reference 
only  to  wrongs  whidi  had  inured  to  the  ben- 
efit of  the  defendant  or  increased  the  assets 
of  his  estate  at  the  expense  of  the  person- 
al property  of  the  plaintifTs  decedent  Pen- 
rod  V.  Morrison,  2  Pen.  &  W.  126;  Lattlmore 
V.  Simmons,  IS  Serg.  &  R.  183.  But  the  act 
of  February  24,  1834  (P.  L.  77),  provided,  by 
section  26:  "Tlie  executors  or  administrators 
of  any  person  who  at  the  time  of  bis  decease 
was  a  party,  plaintiff,  *  •  •  in  any  ac- 
tion •  •  •  gball  have  full  power,  if  the 
cause  of  action  doth  by  law  survive  to  them, 
to  become  party  tha«to,  and  prosecute 
•  •  •  such  suit  •  •  •  to  final  judg- 
ment *  *  *  as  fully  as  such  decedent 
might  have  done  if  he  had  lived.  •  •  *  " 
And,  by  section  28:  "Executors  or  adminis- 
trators shall  have  power  to  commence  and 
prosecute  all  iiersonal  actions  which  the  de- 
cedent whom  they  represent  might  have 
commenced  and  prosecuted,  except  actions 
for  slander,  for  libels,  and  for  wrongs  done 
to  the  person.    ♦    •    • " 

[1]  The  words,  "except  actions  for  •  *  • 
wrongs  done  to  the  person,"  as  used  in  this 
statute,  do  not  describe  a  type  of  action,  but 
mean  actions  to  recover  for  wrongs  in  the 
nature  of  physical  injuries  done  to  the  per- 
son of  the  plaintiff  decedent;  and  in  inter- 
preting this  statute  they  have  been  so  con- 
strued. Moe  V.  SmUey,  125  Pa.  136,  17  Atl. 
228,  8  L.  R.  A.  341.  At  the  time  the  statute 
was  passed,  a  husband  had  the  common-law 
right  "to  commence  and  prosecute"  an  ac- 
tion in  tort  to  recover  for  the  loss  of  his 
"wife's  society  and  services,  and  for  expenses 
incurred."  21  Cyc.  1526;  Donogjtue  v.  Con- 
sol.  Trac.  Co.,  201  Pa.  181,  50  AtL  962.  Since 
the  effect  of  the  act  of  1834,  supra,  was  to 
make  all  actions  which  a  decedent  had  the 
right  to  commence  and  prosecute  survive  to 
his  personal  representatives,  other  tlian  those 
particularly  excepted  (Miller  v.  Wilson,  24 
Pa.  114,  122),  and  since  the  act  did  not  ex- 
cept actions  of  this  character,  a  husband's 
right  to  recover  damages  for  the  loss  of  the 
services  of  his  wife  survives  his  death. 

Before  leaving  this  branch  of  the  case,  it 
may  be  well  to  note  that  the  phrase  "wrongs 
done  to  the  person"  in  section  28  of  the  act 
of  1834,  supra,  and  the  phrase  "injuries  to 
the  person"  in  section  18  of  the  act  of  April 
15,  1851  (P.  L.  674),  are  similar  in  meaning 
(Moe  V.  Smiley,  supra),  and  that  we  have 
uniformly  treated  the  latter  as  signifying  to- 
Juries  to  the  person  of  the  plaintiff  bringing 
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the  action  (Birch  y.  Railway  Co.,  166  Pa. 
389,  30  AU.  826;  Taylor's  Estate,  179  Pa. 
254,  36  AU.  230;  Maher  v.  Traction  Co.,  181 
Pa.  617,  37  Atl.  671;  Rodebaugb  v.  Traction 
Co.,  190  Pa.  358,  362,  42  Atl.  953;  McCafferty 
V.  Railroad  Co.,  193  Pa.  339.  44  Atl.  435.  74 
Am.  St.  Rep.  690;  Edwards  v.  Glmbel,  202 
Pa.  SO,  39,  61  Atl.  357),  and  not  as  desig- 
nating a  type  of  action  arising  in  whatever 
way  from  injuries  to  the  person.  The  two 
sections  referred  to  deal  with  a  lilce  subject, 
and  there  is  no  reason  why  the  similar 
phrases  used  in  each  should  not  be  given  a 
like  limited  meaning.  But  if  they  were  to 
be  given  a  broader  signification,  and  held 
to  embrace  all  actions  growing  out  of  inju- 
ries to  the  person,  then  the  verdict  recovered 
by  the  personal  representatives  of  the  de- 
ceased husband  would  fall  within  the  reme- 
dial provision  of  section  18  of  the  act  of 
1851,  supra.  However,  looliing  at  the  ques- 
tion for  determination  In  the  light  of  our 
decided  cases,  we  are  brought  to  the  con- 
clusion that  the  phrases  must  be  construed 
as  before  stated;  that  the  act  of  1834,  supra, 
saved  the  action  of  Anthony  W.  Smith  from 
abating  by  his  death,  and  that  his  suit  could 
be  "prosecuted"  by  his  administratrix  "as 
tally  as  such  decedent  might  have  done  if  be 
had  Uved." 

[2]  The  second  question  involved  as  stated 
by  the  appellant  is,  "Can  plalntUF  recover 
on  proof  of  negligence  not  alleged  In  her 
statement  filed?"  The  defendant  contends 
that  the  testimony  adduced  was  not  sufficient 
to  support  the  avermoit  in  the  statement 
describing  the  occurrence  which  brought  the 
injuries  upon  the  plaintiff,  Mary  Smith.  The 
testimony  was  sufficient,  if  believed,  to  Jus- 
tify the  Jury  in  finding  that  a  defective 
condition  of  the  defendant's  tracks,  which 
had  existed  for  a  soffident  length  of  time 
to  put  it  on  notice,  caused  one  of  its  cars 
to  become  derailed  and  run  into  the  frame 
dwelling  house  occupied  by  the  plaintiff, 
thereby  throwing  Mrs.  Smith  to  the  floor, 
and  producing  the  injuries  of  which  she 
complained.  Under  these  circumstances,  we 
cannot  say  that  the  allegata  and  probata  did 
not  agree,  or  that  there  was  not  sufficient 
evidence  to  sustain  the  verdict,  tf  the  Jury 
saw  fit  to  accept  the  testimony  of  the  plain- 
tiff and  her  witnesses. 

[3]  The  first,  second,  third  and  sixth  as- 
signments which  cover  all  of  the  matters 
comprehended  in  or  suggested  by  the  state- 
ment of  the  questions  Involved,  are  over- 
ruled. The  other  assignments  which  com- 
plain of  instructions  and  rulings  unrelated 
to  these  matters  and  In  no  way  suggested 
by  the  statement  of  the  question  involved 
are  dismissed.  Willock  v.  Railroad  Co.,  229 
Pa.  520,  79  Atl.  138.  If  the  appellant  desir- 
ed the  points  covered  by  these  latter  assign- 
ments reviewed,  it  would  have  been  suffi- 
cient, after  stating  the  main  questions  for 


determination,  liad  counsel  added  a  few 
words  to  this  effect,  "Correctness  of  Instruc- 
tions as  to  the  effect  of  nonproduction  of 
certain  testimony,  and  concerning  the  con- 
dition and  conduct  of  plaintiff  after  acci- 
dent; rulings  on  admission  and  rejection  of 
testimony."  If  those  instructions  and  ml- 
ings  were  necessarily  involved  in  or  sag- 
gested  by  the  principal  questions  stated,  then 
this  course  would  not  be  required,  or  desired. 
While  we  do  not  speciflcaUy  pass  upon  the 
assignments  in  question,  we  will  say  that 
we  are  not  convinced  that  the  court  btiow 
fell  into  any  reversible  error. 
The  Judgment  is  affirmed. 


NBWINGHAM  v.  3.  C.  BLAIR  CO. 

(Supreme  Court  of  Pennsylvania.     July  6^ 
1911.) 

1.  NBouasNCE  (g  124*)— Action  — Adhissi- 
BiLiTT  OF  Evidence. 

In  an  action  for  injuries  to  a  tinner  and 
roofer  while  working  in  tbe  employ  of  a  con- 
tractor on  defendant  s  building  from  the  giving 
way  of  a  portion  of  a  fire  escape,  where  &e  de- 
fendant tiad  instructed  tbe  workmen  to  go  to 
the  roof  by  a  fire  escape  and  not  by  elevator  nor 
by  stairway,  evidence  that  plaintiff  was  inside 
the  building  after  tbe  direction  to  nse  the  fire 
escape  was  given  was  properly  excluded  as  ir- 
relevant 

[Ed.  Note.^For  other  cases,  see  Negligence, 
Dec.  Dig.  {  124.*] 

2.  Nboligkncb    (§    126*)— Actions— Adxibsi- 
BiLiTT  OF  Evidence. 

In  an  action  for  injuries  to  an  employe  of 
a  contractor  from  the  giving  way  of  a  fire 
escape  on  defendant's  building,  evidence  that  de- 
fendant bad  notice  and  intended  to  give  warn- 
ing of  tbe  dangerous  character  of  toe  fire  es- 
cape was  properly  excluded  as  irrelevant  and 
immateriaL 

[EM.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  i  126.*] 

8.  Appkai.  and  Ebbor  (|  215*)  —  Presenta- 
tion OF  Questions  in  Trial  Court — In- 

STBUCTION. 

That  testimony  was  misquoted  b^  the  trial 
judge  in  his  ctiarge  cannot  be  complained  of  on 
appeal,  where  the  court's  attention  waa  not 
brought  to  it  l>efore  the  jury  retired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^ent.  Dig.  {$  1309-1314;  Dec.  Dig.  i 
215  ;•  Trial,  Cent.  Dig.  {g  e83-«S5.] 

4.  Neolioence  (g  66*)— Condition  of  Prem- 
ises—Cahb  Required  of  Plaintiff. 

The  fact  that  the  empIoyC  of  a  contractor 
of  defendant's  building  used  an  elevator  or  stair- 
way within  the  building  at  times,  in  disregard 
of  orders  of  defendant,  did  not  affect  his  right 
to  rely  on  the  fire  escape  which  he  was  ordered 
to  use  being  in  a  proper  condition. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  g  65.*] 

5.  Trial  (g  260*)— iNSTRUonoNB. 

In  an  action  for  injuries  from  the  giving 
way  of  a  fire  escape  on  defendant's  building,  the 
refusal  of  a  charge  tliat  if  the  plaintiff  jumped 
31^  feet  from  the  top  of  tbe  fire  wall  to  the 
floor  of  the  fire  escape,  and  thus  subjected  it 
to  an  undue  strain,  he  could  not  recover,  was 
not  error  where  the  court  instructed  that  it 
was  for  the  jury  to  say  whether  plaintiff  acted 
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in  the  way  an  ordinarily  prudent  i>erson  under 
the  circvmstances,  would  nave  acted,  and  that, 
if  tlie  negligence  of  the  plaintiff  contributed  in 
any  way  to  Iiis  injury,  be  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659;  Dec.  Dig.  |  260.»] 

ft.  Afpeai.  and   Bbrob  (S  216*)— Pbcsenta- 
Tioir  OP  QuKsriONs  to  Teiai,  Court— Ih- 

6TBUCXIONB. 

The  failure  to  give  instructions  guarding 
the  effect  of  the  Carlisle  Mortality  Tables  as 
evidence  cannot  be  complained  of  on  appeal 
where  counsel  fails  to  request  such  instructions 
on  trial,  or  to  call  the  court's  attention  to  the 
omission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  216;*  Trial,  Cent.  Dig.  8S 
627,  628,  630-641,  660-676.] 

7.  Nkouoknck  (I  134*)  —  AcnONa  —  Sum- 
ciKNCr  OF  Evidence. 

In  an  action  for  injuries  from  the  (giving 
wa^  of  a  fire  escajM  on  defendant's  building 
while  plaintiff  was  in  the  employ  of  a  contrac- 
tor engaged  by  defendant,  evidence  that  the 
vice  president  of  defendant  company  gave  di- 
rections that  the  workmen  should  not  go 
throQgh  the  building,  but  should  use  the  fire  es- 
cape to  reach  the  roof,  that  the  plaintiff  in  the 
discharge  of  his  duties  had  occasion  to  descend, 
tnd,  while  on  the  fire  escape,  one  of  the  plat- 
forms gave  way,  causing  bis  injuries,  and  that 
the  accident  was  due  to  defective  construction 
which  would  have  appeared  had  there  been  a 
proper  examination  or  Inspection,  was  sufficient 
to  sustain  a  verdict  for  plaintiff;  there  being 
so  evidence  of  any  inspection  of  the  fire  escape. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Dec  Dig.  i  134.*] 

8.  Neouobnce  (f  32^)— Condition  of  Pbeu- 
iSES— Injtibibs  to  Licensees.  ' 

The  owner  of  property  owes  to  an  inde- 
pendent contractor  and  his  servants  at  woric 
diereoD,  not  the  absolute  duty  of  having  the 
premises  safe,  but  the  duty  of  exercising  rea- 
sonable care  to  have  them  in  a  safe  condition, 
and  it  is  incumbent  on  the  owner  of  premises 
on  which  persons  come  by  invitation,  express 
or  implied,  to  maintain  them  in  a  reasonably 
safe  condition  for  the  contemplated  uses  there- 
of and  the  purposes  for  which  the  invitation 
was  extended. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  !l  42-44 ;    Dec.  Dig.  f  82.*] 

9.  N'EOLiOENCB   (§   121*)— Actions— Pbesdkp- 

TIONS. 

Though  Act  May  2,  1905  (P.  L.  859)  {  22, 
provides  for  an  inspection  of  fire  escapes,  it 
will  not  be  presumed,  in  an  action  against  the 
owner  of  a  building  for  injuries  from  tne  falling 
of  a  defective  fire  escape,  that  he  had  complied 
with  the  law,  where  there  is  no  evidence  of  such 
inspection,  and  there  is  proof  that  the  accident 
would  not  have  happened  if  there  had  been  a 
proper  insi>ection. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  I  121.*] 

Appeal  from  Court  of  Common  Pleas, 
Bontlngdon  County. 

Action  by  Frank  E.  Newlngbam  against 
the  J.  C.  Blair  Company.  From  a  Judgment 
(or  plalntifT,  defendant  appeals.    Affirmed. 

Trespass  for  personal  injuries.  The  facts 
appear  by  tbe  opinion  of  tbe  Supreme  Court. 

At  tbe  trial  James  Sleeman,  being  on  the 
>tand,  was  asked  this   question:    "Q.  Had 


you  seen  Newingbam  frequently  in  tbe  bolld- 
Ing  during  tbe  time  tbls  work  was  going 
on?    (Objection.) 

"Mr.  BaUey:  We  propose  to  sbow  by  tbe 
witness  tbat  tbe  plaintiff  was  In  tbe  build- 
ing 'A'  of  tbe  defendant  a  day  or  two  before 
tbe  accident,  and  subsequent  to  the  Tuesday 
before  tbe  acddoit,  for  tbe  purpose  of  sbow- 
Ing  that  If  tbere  was  any  Inblbitlon  or  re- 
striction In  his  movements  by  an  officer  of 
tbe  company,  to  wit,  tbat  be  should  not  use 
the  stairways  or  elevators  In  the  building, 
tbat  be  did  not  obey  those  Instructions  and 
was  inside  of  tbe  building,  and  It  comes  to 
the  question  of  his  exercising  due  care  In 
leaving  a  safe  way  of  departure  from  the 
building  and  going  on  the  fire  escape  where 
be  was  Injured,  and  also  for  tbe  purpose  of 
affecting  tbe  credibility  of  tbe  plaintiff,  wbo 
testified  that  subsequent  to  tbe  Tuesday, 
when  be  was  told  by  Hersbey  that  be  sbonld 
not  use  tbe  stairways  or  elevators  of  tbe 
building,  be  was  not  In  said  building. 

"Mr.  Walte:  Tbat  is  objected  to  as  utterly 
immaterial.  Irrelevant,  and  inadmissible  as 
to  bow  much  the  plaintiff  was  In  tbe  building 
on  another  day.  Tbe  plaintiff  did  not  testi- 
fy tbat  be  bad  not  been  in  tbe  buildings  on 
other  days,  so  It  does  not  contradict  blm. 
He  simply  states  In  bis  examination  that  be 
did  not  remember  to  have  used  tbe  Inside  of 
building  'A'  on  tbe  morning  of  tbe  day  on 
which  he  was  hurt,  but  be  did  not  testify 
tbat  be  bad  not  been  In  building  'A'  on  other 
days;  but,  even  If  be  had  been,  it  would 
tend  to  contradict  blm  only  on  an  immaterial 
point. 

"The  Court:  Objection  sustained.  Evi- 
dence rejected.  Bill  of  exceptions  sealed  for 
defendant" 

William  Hassenflue  being  on  tbe  stand, 
tbls  offer  was  made. 

"Mr.  Bailey:  I  propose  to  show  by  tbe 
witness  on  the  stand  that  be  passed  over  the 
flre  escape  at  tbe  point  where  the  accident 
occurred  a  number  of  times  before  the  acci- 
dent occurred;  that  be  bad  Intended  to  speak 
to  Mr.  Woolheater  of  tbe  3.  C.  Blair  Com- 
pany and  to  bis  own  employ^,  bat  over- 
looked it,  for  tbe -purpose  of  showing  that 
tbat  omission  on  tbe  part  of  the  witness  is 
what  produced  (be  accident  wblcb  forms  the 
basis  of  this  action,  that  it  was  his  negli- 
gence which  prevented  tbe  proper  supporting 
of  tbe  flre  escape  and  which  was  the  proxi- 
mate cause  of  the  plalntlflTs  injury. 

"Mr.  Walte:  That  Is  objected  to,  because. 
If  tbe  evidence  was  even  to  go  to  tbe  Jury, 
it  would  only  show  contributory  negligence 
on  tbe  i>art  of  tbe  plalntifTs  employer,  wblcb 
would  not  relieve  the  defendant  from  its  neg- 
ligence, if  tbe  Jury  believe  it  was  negligence, 
and  if  tbe  negligence  contributed  to  tbls  ac- 
cident. 

"The   Court:    Objection   sustained.     Evi- 
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A&KX  rejected.    BUI  of  ezceptioiiB  sealed  for 
defendant" 

Argued  before  BBOWX,  MESTREZAT, 
POTTBB,  EL.KIN,  and  MOSGHZISKER,  JJ. 

W.  S.  Dalzell  and  Thomas  F.  Bailey,  for 
appellant.  H.  H.  Walte  and  Jas.  8.  Woods, 
tor  appellee. 

POTTBB,  J.  In  thU  action  the  plalnUff 
sought  to  recover  damages  for  Injuries  which 
he  sustained  through  the  alleged  negligence 
of  the  defendant  company.  Be  was  a  tinner 
and  roofer,  in  the  employ  of  a  contractor 
who  had  engaged  to  copper  flash  the  roofs 
of  certain  buUdlngs  for  the  defendant.  There 
were  three  ways  of  gaining  access  to  the 
roofs— by  the  elevator,  by  the  Inside  stair- 
way, and  by  the  fire  escape.  The  evidence 
tends  to  show  that  shortly  after  the  work 
began  the  vice  president  of  the  defendant 
company  gave  directions  that  the  workmen 
should  not  go  through  the  buildings,  but 
should  use  the  flre  escape  to  reach  the  roof. 
On  the  morning  of  June  6,  1908,  the  plaintiff 
was  on  the  roof,  in  the  discharge  of  his 
duties,  and  had  occasion  to  descend.  While 
on  the  flre  escape,  one  of  the  platforms  gave 
way  beneath  him,  and  he  fell,  and  was  se- 
verely Injured.  The  defendant  company  was 
charged  with  negligence  in  falling  to  main- 
tain the  flre  escape  lu  a  safe  condition,  and 
in  requiring  plaintiff  to  use  an  unsafe  way 
of  passage.  Uiran  the  trial,  a  request  for 
binding  Instmctlons  In  favor  of  defendant 
was  refused,  and  the  case  was  submitted  to 
the  jury,  who  returned  a  verdict  In  favor  of 
the  plalntifl  for  the  sum  of  f7,175.  From 
the  Judgment  entered  thereon  defendant  has 
appealed. 

[11  In  the  first  assignment  of  error  counsel 
complain  of  the  action  of  the  court  below 
In  excluding  defendant's  offer  to  show  that 
plaintiff  was  In  one  of  the  buildings  of  de- 
fendant a  day  or  two  before  the  accident, 
and  after  the  direction  had  been  given  to  use 
the  first  escape  in  order  to  reach  the  roof. 
We  see  no  error  in  the  exclusion  of  this  offer. 
Its  purpose  was  evidently  to  show  that  plaln- 
tifl did  not  obey  the  orders  which  had  been 
issued  prohibiting  the  use  of  the  elevator 
and  the  stairway.  But  the  offer  of  proof, 
as  made,  fell  short  of  that  end.  It  was 
merely  a  proffer  to  show  that  plaintiff  was 
In  the  building.  If  he  was,  it  would  not 
necessarily  follow  that  he  used  the  elevator 
or  the  stairway;  and,  even  if  be  did  do  so, 
the  relevancy  of  that  fact  to  the  issue  being 
tried  Is  not  apparent 

[2]  The  second  assignment  is  to  the  over- 
ruling of  an  offer  to  show  that  plaintiff's 
employer  had  passed  over  the  place,  and  had 
noticed,  and  Intended  to  give  warning  of, 
the  dangerous  character  of  the  flre  escape  at 
the  point  where  the  accident  occurred.  The 
offer  was  properly  excluded,  as  immaterial. 
If  there  was  any  neglect  of  the  kind  indi- 


cated, on  the  part  of  the  employer,  its  effect 
would  not  be  to  relieve  the  defmdant  of  its 
own  responsibility. 

[1]  In  the  third  and  fourth  and  assign- 
ments it  is  alleged  that  the  trial  Judge  In 
charging  the  Jury  Inadvertently  misquoted 
certain  testimony.  Our  examination  of  the 
printed  records  leads  us  to  think  that  the 
court  was  substantially  correct  in  the  state- 
ments made.  But,  If  in  the  opinion  of  coun- 
sel for  defendant  a  mistake  was  made.  It 
should  have  been  brought  to  the  attention 
of  the  court  before  the  Jury  retired;  other- 
wise, the  matter  is  not  properly  assignable 
for  error.  Kuntz  v.  N.  T.,  etc,  B.  B.  Co.. 
206  Pa.  lez,  55  Atl.  915;  Commonwealth  y. 
Bazmus,  2ia  Pa.  600,  60  Atl.  261. 

The  assignments  from  the  fifth  to  the  elev- 
enth, inclusive,  complain  of  portions  of  the 
charge  and  of  the  answers  to  points  relating 
to  the  extent  of  the  injuries  and  to  the 
measure  of  damages.  In  none  of  these  do 
we  see  any  substantial  error.  There  was 
ample  evidence  as  to  the  probable  perma- 
nence of  the  injuries.  Dr.  Northup  testi- 
fied that  the  probability  of  recovery  was 
very  unlikely;  and,  again,  that  It  was 
doubtful.  Dr.  Hoffman  testified  that  he 
considered  plaintiff  to  be  permanently  In- 
jured, and  did  not  believe  that  be  would 
be  able  to  do  any  laborious  work.  Dr. 
Chisholm  said  on  cross-examination  that  the 
probabilities  were  that  plaintiff  would  not 
ever  fully  recover  from  his  Injuries. 

[4]  The  refusal  of  defoidant'a  ninth  point 
is  made  the  subject  of  the  twelfth  assign- 
ment of  error.  We  do  not  find  that  this 
point  accurately  states  the  testimony  of 
Mr.  Eoch.  An  examination  of  the  record 
does  not  show  that  he  said  positively  that 
he  never  Instructed  any  of  the  onployte 
of  the  contractor  to  use  the  fire  escape,  but 
only  that  he  testified  that,  to  the  best  of 
his  recollection,  he  did  not  tell  Mr.  Herahey 
not  to  use  the  elevator,  or  that  he  must 
use  the  flre  escape.  There  was  some  evi- 
dence tending  to  show  that  plaintiff  used  the 
elevator,  and  on  one  occasion  used  the  stair- 
way between  two  of  the  upi)er  floors,  after 
he  had  been  notlfled  not  to  do  so.  Plaintiff, 
however,  denied  this.  But  even  If  be  did 
use  the  elevator  or  stairway  at  times.  In 
disregard  of  orders,  that  fact  would  not  af- 
fect his  right  to  rely  upon  the  flre  escape 
being  in  a  proper  condition,  when  he  was 
ordered  to  use  it  His  action  would  not  have 
affected  the  fact.  If  the  Jury  found  It  to 
be  such,  that  defendant's  manager  had  not 
only  invited,  but  ordered,  the  employes  of 
the  contractor  to  use  the  fire  escape.  In  the 
shape  In  which  the  ninth  point  was  present- 
ed, it  was  properly  refused. 

In  the  thirteenth  assignmoit  of  error  com- 
plaint Is  made  that  the  trial  Judge  failed 
to  give  the  Jury  certain  instructions;  but 
it  does  not  appear  that  counsel  for  defend- 
ant made  any  request  tot  any  sodi  Instroc- 


Digitized  by  VjOOQ'C 


PIO 


KBWINOHAM  ▼.  J.  C.  BLAIR  CO. 


559 


Uona.  This  spedflcatlon  Is  not  therefore 
to  be  snatalned.  Kaufman  v.  Pittsburg,  etc., 
R.  R.  Co.,  210  Pa.  440,  80  Ati.  2. 

[5]  In  the  fourteenth  assignment  It  Is  sug- 
gested that  the  court  below  erred  in  the  an- 
swer made  to  defendant's  tenth  point,  which 
requested  the  trial  judge  to  charge  that 
If  the  Jury  believed  that  plaintiff  Jumped 
a  distance  of  8^  feet  from  the  top  of  the 
Are  wall  to  the  floor  of  the  fire  escape,  and 
thus  subjected  It  to  an  undue  strain,  he 
could  not  recover.  While  the  trial  judge 
loused  the  point  as  put,  nevertheless  he 
instructed  the  jury  that  it  was  for  them  to 
say  "whether  the  plaintiff  acted  In  the  way 
an  ordinarily  prudent  person  under  the  same 
drcumstances  would  have  acted."  We  think 
this  was  a  fair  submission  of  the  question 
Involved  to  the  consideration  of  the  Jury. 
More  especially  is  this  true  In  view  of  the 
fact  that  In  afbmlng  the  very  next  point 
for  charge  offered  by  counsel  for  defendant 
the  Jury  were  Instructed  that.  If  they  believ- 
ed that  the  negligence  of  the  plaintiff  con- 
tributed In  any  way  to  his  Injury,  there 
could  be  no  recovery  In  this  action. 

[I]  In  the  fifteenth  assignment  of  error 
It  is  alleged  that  the  court,  "having  admit- 
ted the  Carlisle  Tables  of  Mortality,  erred 
In  not  carefully  guarding  the  effect  of  the 
evidence  by  directing  the  attention  of  the 
Jury  to  the  drcumstances  affecting  the  dura- 
tion of  the  life  In  question."  This  spedflca- 
tlon Is  subject  to  the  same  criticism  as  that 
made  upon  the  thirteenth  assignment.  In  that 
It  does  not  appear  that  counsel  made  any 
request  upon  the  trial  for  any  such  Instruc- 
tions. It  is  undoubtedly  true  that,  where 
mortality  tables  are  admitted  In  evidence, 
the  jury  should  be  cautioned  not  to  accept 
the  results  set  forth  In  the  tables  as  con- 
clusive; and  they  should  have  been  directed 
to  talce  into  consideration  the  circumstances 
affecting  the  duration  of  the  life  in  question. 
It  would  have  been  better  If  the  trial  judge 
bad  given  such  instructions.  But  we  do  not 
regard  the  omission  in  this  case  as  amount- 
ing to  reversible  error.  The  testimony  show- 
ed that  plaintiff  was  in  excellent  health 
prior  to  the  accident,  so  that,  if  the  matter 
ol  his  expectancy  of  life  had  been  referred 
to  by  the  trial  judge  in  his  charge,  the  evi- 
dence as  to  the  age  and  physical  condition 
of  the  plaintiff  would  have  justified  the  jury 
in  adopting  the  most  favorable  view  of  the 
probabilities  of  the  continuation  of  his  life. 
Counsel  made  no  request  for  instructions  as 
to  the  welgUt  to  be  given  to  the  evidence 
obtained  from  the  mortality  tables,  nor  did 
they  call  the  attention  of  the  trial  judge  to 
his  omission  to  charge  upon  that  subject. 
We  do  not  think  the  failure  to  so  charge 
is  suflldent  to  Justify  a  reversal  of  the  judg- 
moit 

[7]  In  fbe  sixteenth  and  seventh  assign- 
ments of  error  complaint  is  made  of  the  re- 
fusal by  the  trial  judge  of  binding  Instruc- 


tions in  favor  of  defendant,  and  of  his  re- 
fusal to  enter  judgment  for  defendant  non 
obstante  veredicto.  These  speclflcations  raise 
broadly  the  question  of  the  plaintiffs  right 
to  recover.  In  support  of  their  contention 
that  defendant  owed  no  duty  to  plaintiff  in 
the  way  of  keeping  the  flre  escape  in  safe 
condition,  counsel  for  appellant  dte  the 
case  of  Gallan  v.  Pugh,  B4  App.  Dlv.  645,  66 
N.  Y.  SuK>.  1118.  But  an  examination  of 
that  dedsion  shows  that  it  was  put  upon  the 
ground  that  the  excavation  which  caused 
the  fall  of  the  ardi  was  not  made  under  the 
owner's  direction,  nor  did  it  appear  that  he 
had  notice  of  the  dangerous  condition  of  the 
arch.  Apparently  it  had  been  weakened  by 
excavations  which  were  being  made  by  an 
independent  contractor.  The  distinction  be- 
tween such  facts  and  those  of  the  case  now 
before  us  is  obvious.  Th^  also  dte  Maguire 
V.  Magee,  decided  by  this  court,  but  report- 
ed in  18  Atl.  651.  There  the  Injury  result- 
ed from  a  defective  scaffold,  of  a  temporary 
character,  erected  by  a  contractor  for  the  use 
of  his  own  employte  alone.  In  the  case  of 
Myers  v.  Electric  Illuminating  Co.,  226  Pa. 
387,  74  Atl.  223,  the  dedsion  was  based  on 
the  fact  that  the  danger  from  uninsulated 
wires  was  an  obvious  one,  of  which  the  plain- 
tiff was  held  to  have  assumed  the  risk.  In 
the  argument  of  the  case  at  bar,  counsel  re- 
ly strongly  upon  Hotchkin  v.  Erdrich,  214 
Pa.  460,  463,  63  AU.  1036,  1036  aO  L.  R. 
A.  [K.  S.]  606),  where  the  plaintiff  was  in- 
jured by  a  fall  caused  by  the  giving  way 
of  a  round  of  a  ladder  inside  a  chimney, 
which  he  was  ascending  in  order  to  perform 
some  work  at  the  top.  But  in  that  case  it 
was  said:  "The  testimony  does  not  show  any 
direction  to  the  plaintiff  by  the  defendant  to 
use  the  inside  ladder,  but  it  does  show  per- 
mission, or  possibly  an  invitation,  to  do  so." 
In  the  present  case  there  was  not  only  an 
invitation  by  the  defendant  company  to  use 
the  flre  escape,  but  there  was,  according  to 
the  testimony  for  the  plaintiff,  an  express 
direction  to  make  use  of  that  means  of  ac- 
cess to  the  roof,  and  a  prohibition  of  the 
use  for  that  purpose  of  the  elevator  or  of  the 
Inside  stairway.  It  was  further  pointed  out 
in  that  case  that  the  same  degree  of  atten- 
tion la  not  required  in  caring  for  a  place 
seldom  used,  as  is  requisite  in  the  mainte- 
nance of  a  passageway  frequently  called  in- 
to use.  In  that  case  no  occasion  for  inspect- 
ing the  ladder  fastened  upon  the  inside  of 
the  chimney  had  arisen  for  some  nine  years. 
In  the  present  case  the  defect  was  in  a  flre 
escape  which  from  its  very  nature,  and  by 
reason  of  the  purpose  it  was  intended  to 
serve  should  have  been  kept  in  safe  condi- 
tion for  use  at  all  times.  To  be  sure,  the 
use  which  the  defendant  company  directed 
should  be  made  of  it  by  the  plaintiff  was 
not  the  ordinary  office  of  a  fire  escape,  but 
it  was  apparently  not  an  Improper  use,  and, 
at  any  rate.  It  was  placed  at  the  dispoaal  of 
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the  plaintiff  and  his  fellow  workmen  by  tbe 
express  direction  of  tbe  officer  of  tbe  defend- 
ant company.  In  making  use  of  the  fire  es- 
cape, as  directed  and  required,  the  plain- 
tiff had  a  right  to  rely  on  the  presumption 
that  the  defendant  had  performed  its  duty 
in  providing  a  reasonably  safe  means  of  ac- 
cess to  the  roof.  The  fire  escape  was  under 
the  circumstances  to  all  Intents  and  pur- 
poses, an  outside  stairway.  If,  instead  of 
making  use  of  it,  the  plaintiff  tiad  bem  in- 
structed to  take  the  Inside  stairway,  and 
had  been  injured  by  the  giving  way  of  an 
improperly  constructed  platform.  It  would 
hardly  be  contended  that  tbe  defendant 
would  not  be  liable  for  the  results.  The  fact 
that  the  fire  escape  temporarily  transformed 
at  the  direction  of  the  defendant  into  a 
stairway  was  located  outside  of  the  building, 
rather  than  inside,  cannot  change  the  princi- 
ple involved.  Tbe  decision  in  Hotchkin  v. 
EiTdrlcb  is  put  expressly  upon  the  grounds, 
first,  that  there  was  no  direction  to  tbe 
plaintiff  to  use  the  old  ladder  inside  the 
chimney;  second,  that  the  crude  Iron  roimds 
on  the  inside  of  the  chimney  wall  did  not 
constitute,  under  the  circumstances,  such  an 
appliance  as  the  defendant  was  required  to 
inspect  and  keep  in  repair;  third,  that 
plaintiff  did  not  in  that  case  rely  on  any 
presumption  that  the  crude  ladder  was  In 
safe  condition,  but,  instead,  proceeded  to 
test  and  Inspect  it  himself  as  he  ascended  it, 
thus  acknowledging  and  assuming  the  risk 
of  its  being  defective.  Mo  one  of  these  con- 
ditions, or  anything  similar  thereto,  Is  to 
be  found  in  the  case  at  bar. 

[I]  In  White's  Supplement  to  Thompson 
on  Negligence,  §  970,  what  seems  to  be  a 
sound  general  rule  is  thus  expressed:  "It  is 
the  rule  that  the  owner  of  property  owes 
to  an  Independent  contractor  and  his  serv- 
ants at  work  thereon  the  duty  of  exercis- 
ing reasonable  care  to  have  the  premises  in 
a  safe  condition  for  the  work,  nnless  the  de- 
fects responsible  for  the  Injury  were  known 
to  the  contractor.  It  is  to  be  observed  that 
the  owner  Is  not  charged  with  the  absolute 


duty  of  having  tbe  premises  safe.  His  dot; 
is  discharged  by  the  exercise  of  reasonable 
care."  And  In  21  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  471,  It  is  said:  "AU  the  authorities 
agree  that  it  is  incumbent  upon  the  owner 
of  pranises  upon  which  persons  come  by  in- 
vitation, express  or  Implied,  to  maintain  such 
premises  in  a  reasonably  safe  condition  for 
the  contemplated  uses  Ibereof  and  tbe  pur- 
poses for  which  the  invitation  was  ex- 
tended." Tbe  underlying  principle  of  these 
general  statements  has  been  recognised  and 
enforced  in  our  own  cases.  For  example,  in 
Pottstown  Iron  Co.  v.  Fanning,  114  Pa. 
234,  6  Att.  578.  the  plaintiff  was  a  brake- 
man  employed  on  a  train  of  the  Beading 
Railroad  Company,  whldi,  while  lawfully 
thereon,  was  wrecked  by  the  collapse  of  a 
defective  tresUe  owned  and  operated  by  the 
defendant  Tbe  latter  was  held  liable  for 
the  damages  resulting  from  tbe  death  of  tbe 
plaintiff.  And  in  Pender  v.  Raggs  et  aL,  ITS 
Pa.  337,  85  Ati.  1136,  the  owners  of  a  bnUd- 
ing  which  was  undergoing  alteration  were 
held  liable  to  an  employ^  of  the  contractor 
who  was  making  the  alterations  for  injuries 
resulting  from  the  fall  of  a  wall,  which  (as 
found  by  the  Jury)  became  unsafe  from  tbe 
act  of  the  owner. 

[I]  It  Is  suggested  In  the  argument  that 
because  section  22  of  the  act  of  May  2,  1905 
(P.  L.  359),  provides  for  an  Inspection  of  fire 
escapes,  it  is  to  be  presumed  that  defendant 
bad  complied  with  tbe  law,  and  that  the 
fire  escape  here  In  question  had  been  duly 
Inspected  and  approved.  There  is  no  evi- 
dence, however,  of  any  such  inspection.  Tbe 
record  shows  tbe  positive  testimony  of  Da- 
vid Hershey  that  tbe  accident  was  due  to 
defective  construction  of  the  fire  escape 
which  would  have  appeared  bad  there  been 
a  proper  examination  or  Uuq)ection.  We  are 
satisfied  that,  under  all  the  evidence,  this 
case  was  for  the  Jury,  and  that  in  the  man- 
ner of  its  sabmlBslon  there  was  no  substan- 
tial error. 

Tbe  assignments  of  error  are  therefore  dis- 
missed, and  tbe  Judgment  is  affirmed. 
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JTJRQENS  V.  BOOTH  et  al 

(8npz«me  Court  of  New  Jersey.    Dec.  4,  1911.) 

(BvUmUu  iy  tin  Court.) 

CovwnxR  (I  134*)— BSxPBNSMi  of  Election— 

Ljabilitt. 

The  Geran  act  (P.  L.  1911,  p.  322)  does 
not  relieTe  boards  of  freeholders  of  the  duty  of 
pajdnK  the  expenses  of  a  general  election,  held 
in  and  for  the  whole  county,  imposed  upon  them 
by  section  180  of  the  general  election  law  (P. 
li.  1898,  p.  317). 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  I  202;  Dec.  Dig.  i  134.*] 

An>Ucatlon  by  tbe  State,  on  tbe  relation 
of  Frederick  Jurgens,  for  writ  of  mandamus 
to  Richard  W.  Booth  and  others.  Rule  to 
show  cause  made  absolute. 

Argued  November  term  1911,  before  GAR- 
RISON, PARKER,  and  BERGEN,  JJ. 

J.  H.  Harrison,  for  relator.  Wm.  A.  Lord, 
for  defendants. 

GARRISON,  J.  This  Is  an  application  by 
an  election  officer  for  a  mandamus  to  compel 
the  auditor  and  collector  of  Essex  county  to 
draw  a  warrant  and  pay  to  him  the  money 
due  him  for  services  and  lawful  expenses  in- 
curred at  a  general  election  held  in  and  for 
the  entire  connty  In  November,  1911. 

The  duty  to  make  these  payments  must  be 
found  In  the  Geran  act  (P.  L.  1911,  p.  276) 
and  such  parts  of  the  pre.existlng  election 
laws  as  were  not  repealed  by  that  act. 

It  Is  perhaps  not  possible  absolutely  to 
harmonize  these  statutes.  If  strict  effect  be 
given  to  every  word  by  which  the  Legisla- 
ture has  sought  to  express  Its  will.  The 
paramoont  purpose  thereby  expressed,  how- 
ever, may  be  arrived  at  by  a  construction 
that  does  the  least  violence  to  the  language 
employed. 

Section  180  of  the  general  election  law  (P. 
L.  1898,  p.  317)  clearly  places  the  duty  In 
question  upon  the  county  in  which  a  general 
election  Is  held. 

Section  64  of  the  Geran  act  (P.  L.  1911, 
p.  322)  provides  that  the  board  now  charged 
with  this  duty  shall  pay  any  additional  ex- 
pense made  necessary  hy  this  (the  Geran) 
law.  This  provision,  and  especially  the  word 
"additional,"  Indicates  with  sufficient  clear- 
ness  that  the  duty  Imposed  upon  the  counl7 
by  the  existing  law  was  increased,  which,  of 
course,  negatives  the  idea  that  it  was  sup- 
planted. 

The  duty  of  the  freeholders  to  meet  the 
expenses  of  a  general  election  therefore  con- 
tinues, and  Is  recognized  as  continuing  by 
the  Gerap  act 

As  opposed  to  this  view  is  section  10  of 
tbe  Geran  act,  which  provides  that  "the 
board  or  body  having  charge  of  the  finances 
in  each   municipality   shall  provide  for  the 


I  expenses  of  carrying  out  tliis  act  in  their 
municipality,  except  as  herein  otherwise  pro- 
vided." 

The  force  of  this  section,  as  antagonizing 
the  construction  Just  Indicated,  is  weakened 
by  several  considerations:  First,  it  may  be 
said  that  a  county  la  a  municipality  wltltln 
the  meaning  of  this  section;  secondly.  It  may 
be  said  that  It  Is  not,  and  that  the  section 
deals  only  with  elections  not  co-extensive 
with  the  whole  county;  thirdly,  it  may  be 
said  that  it  is  "herein  otherwise  provided" 
viz.,  by  section  64;  and,  lastly,  if  sections  10 
and  64  cannot  both  stand,  the  later  section 
overrides  the  earlier. 

In  the  view  we  take  of  these  statutes,  the 
Geran  law  does  not  relieve  the  freeholders 
of  the  duty  of  paying  the  expenses  of  a  gen- 
eral election  held  in  and  for  tbe  whole  coun- 
ty. Imposed  by  section  180  of  the  general 
election  law. 

Tbe  rule  to  show  cause  is  made  absolute, 
and  a  peremptory  mandamus  may  issue  ac- 
cording to  Its  terms. 


STATE  T.  BOWMAN. 
(Snpreme  Court  of  New  Jersey.    Nov.  29,  1911.) 

(SyUahut  (v  the  Court.) 

Cbimtital  Law   ({  1011*)— Review— Cebtio- 

RABI— Gbounds. 

A  defendant  under  indictment  applied  for 
a  writ  of  certiorari  to  remove  into  this  court 
said  indictment,  also  the  order  under  which  a 
special  term  of  the  oyer  was  held,  also  an  order 
disqualifying  the  sherifF  from  selecting  the  grand 
jury,  and  ^so  an  order  appointing  elisors  to 
select  and  summon  the  grand  jury,  by  which 
the  defendant  was  indicted,  for  the  purpose  of 
basing  a  motion  to  quash  the  indictment  upon 
such  extraneous  matters. 

Held,  that  the  writ  would  not  be  allowed  for 
the  purpose  of  enabling  the  court  to  entertain 
a  motion  to  quash,  based  upon  grounds  ex- 
traneous to  the  indiptment. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  25C9;  Dec.  Dig.  {  101L»] 

Frank  Bowman  was  Indicted  for  Illegal 
voting,  and  applies  for  a  writ  of  oertiorart. 
Denied. 

Argued  November  term,  1911,  before  GAR- 
RISON, PARKER,  and  BERGEN,  JJ. 

George  A.  Bourgeois  and  Gilbert  Collins, 
for  the  motion.  Edmund  Wilson,  Atty.  Gen., 
for  the  State. 

GARRISON,  J.  The  defendant,  being  un- 
der Indictment  for  illegal  voting  at  a  gen- 
eral election  held  in  Atlantic  county,  of  No- 
vember 8,  1910,  applies  for  the  allowance  of 
a  writ  of  certiorari  to  remove  into  this  court 
not  only  such  indictment  and  Its  caption,  but 
also  the  'order  under  which  a  special  term  of 
the  oyer  of  that  county  was  held  on  July  6, 
1911;  also  the  order  of  said  court,  dlsquall- 
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^rlng  the  sheriff  of  said  connty  from  select- 1 
Ing  and  summoning  a  grand  Jury  to  serve  ! 
at  said  special  term,  and  the  proceedings  on 
which  such  order  was  based;  and  also  the 
order  appointing  elisors  to  select  and  sum- 
mon a  grand  jury  at  said  special  term,  by 
y^hova  the  said  defendant  was  Indicted.  The 
avowed  purpose  of  the  defendant  (and  the 
sole  object  of  the  writ  applied  for)  Is  to 
move  In  this  court  to  quash  the  said  indict- 
ment, not  for  anything  that  appears  upon 
Its  face  or  by  Its  caption,  but  solely  upon 
the  ground  that  the  grand  Jury,  by  whom 
the  Indictment  against  him  was  found,  was 
not  legally  selected  or  summoned  under  the 
several  orders  and  proceedings  be  now  seeks 
to  have  brought  before  this  court  for  re- 
view. Presumably  the  testimony  necessary 
to  support  some  of  the  contentions  advanc- 
ed will  be  sought  to  be  taken  under  a  rule  in 
such  certiorari,  with  the  expectation  that 
upon  the  preponderance  of  testimony,  or  by 
drawing  the  proper  Inferences  therefrom, 
this  court  will  determine  the  facts,  and  apply 
the  law  to  the  facts  thus  established. 

In  the  case  of  State  v.  Rickey,  9  N.  J. 
Law,  293,  Ford,  J.,  In  overruling  an  offer 
to  read  affidavits  upon  a  motion  to  quash  an 
indictment,  said:  "This  Is  a  motion  to 
quash  an  Indictment,  and  comes  In  the  place 
of  a  demurrer,  and  therefore  I  can  see  no 
reason  why  we  should  depart  from  the 
rules  applicable  to  demurrers.  •  •  •  I 
think,  therefore,  that  the  affidavits  cannot 
be  read."  He  also  said  In  the  same  con- 
nection, "If  the  Indictment  Is  sufficient  up- 
on the  face  of  It,  we  cannot  quash." 

This  last  statement,  which  Is  not  an  ac- 
curate one  as  applied  to  the  power  of  the 
court,  was  probably  intended  as  a  declara- 
tion of  a  settled  Judicial  policy;  the  power  of 
this  court  to  dra\r  Into  It  a  criminal  cause 
at  any  stage  for  any  lawful  purpose  can 
hardly  be  questioned,  In  view  of  the  con- 
stitutional Intreucbment  of  Its  historical 
powers.  The  settled  policy  to  which,  we 
take  It,  Mr.  Justice  Ford  alluded  has  been 
continued  to  this  day  by  the  allowance  of 
the  writ  of  certiorari  to  bring  Into  this  court, 
for  the  purposes  of  a  motion  to  quash,  in- 
dictments that  on  their  face,  or  by  their 
caption,  appeared  to  be  Incapable  of  support- 
ing a  Judgment  of  conviction.  The  two  es- 
sential factors  In  this  established  exercise 
of  discretion  are,  first,  that  the  question 
thus  calling  for  preliminary  decision  Is  spread 
upon  the  fact  of  the  record;  and,  second, 
that,  being  thus  established,  It  enables  the 
allocatur  to  be  withheld,  where  its  probable 
effect  would  be  merely  to  postpone  the  trial 
of  the  Indictment. 

It  is  evident,  therefore,  that  where,  as 
In  the  present  case,  the  grounds  of  the  mo- 
tion to  quash  do  not  appear  by  the  Indict- 
ment or  Its  caption,  but  are  to  be  shown  by 
matters  alinnde,  the  essential  factors  of  such ' 


established  discretion  are  conspicuously  ab- 
sent, and,  If  the  Judicial  policy  alluded  to  be 
well  founded,  should  lead  this  court  to  re- 
frain from  Interference  with  the  orderly 
progress  of  the  cause.  Such  a  course  de- 
prives the  defendant  of  none  of  the  ri^ts 
secured  to  him  by  the  Constitution,  to  be 
worked  out  In  the  courts  provided  for  that 
purpose;  of  these  rights  he  Is  not  in  any 
sense  deprived  by  our  refusal  to  Interfere 
with  the  orderly  progress  of  the  cause. 

Tile  matter  for  present  decision  is  there- 
fore not  whether  arguable  questions  may 
arise.  If  certain  proceedings  and  facts  that 
are  not  shown  by  the  indictment  or  its  cap- 
tion are  laid  before  us  by  the  return  to  our 
writ,  but  whether,  where  such  a  course  Is 
necessary,  in  order  to  present  such  debat- 
able questions,  our  writ  should  go,  as  It 
does  in  cases  where  we  can  see  for  our- 
selves on  the  face  of  the  Indictment  a  certain 
and  sound  basis  for  the  exercise  of  our  dis- 
cretion. 

The  elaborate  brief  used  by  counsel  of  the 
defendant  upon  the  argument  dealt  exclu- 
sively with  the  merits  of  the  questions  lie 
sought  the  opportunity  to  raise  In  this  court 
upon  his  view  of  the  facts.  Upon  the  ar^- 
ment,  the  Attorney  General  Insisted  with 
much  earnestness  that  the  court,  in  the  ex- 
ercise of  sound  discretion,  should  not  allow 
its  prerogative  writ  to  be  thus  used  as  a 
premature  substitute  for  the  orderly  process- 
es of  the  criminal  law,  and  he  pointed  out 
some  of  the  many  embarrassments  in  the 
administration  of  Justice  that  must  result 
from  the  general  adoption  of  such  a  course. 

This  called  forth  a  supplemental  brief  of 
counsel  for  the  defendant  upon  this  point, 
in  which  be  cites  and  relies  upon  two  cases 
(SUte  V.  NlchoUs,  5  N.  J.  Law,  539,  decided 
In  1819,  and  State  v.  Bockafellow,  6  N.  J. 
Law,  832,  decided  In  1796),  In  each  of  which, 
after  Indictments  had  been  removed  into 
this  court  (the  ground  of  the  allocatur  not 
being  stated),  the  court  entertained  and 
passed  upon  objections  going  to  the  legality 
of  the  grand  Jury,  arising  upon  state  of  facts 
shown  In  or  omitted  by  the  caption;  the 
fact  in  Nicholls'  Case  being  that  no  pre- 
cept, such  OS  was  required  prior  to  1822,  had 
been  issued,  while  the  Bockafellow  Case  was 
a  demurrer  to  the  indictment. 

These  cases  are  authority,  therefore,  upon 
a  point  that  nobody  questions,  viz.,  the  pow- 
er of  the  court  to  entertain  such  objections; 
but,  as  authority  or  precedent  for  the  al- 
loicance  of  a  certiorari,  for  the  sole  purpose 
of  entertaining  a  motion  to  quash  upon 
grounds  extraneous  to  the  indictment  or  its 
caption,  the  cases  cited  are  devoid  of  sig- 
nificance, because  they  are  silent  as  to  the 
grounds  upon  which  the  discretionary  al- 
lowance of  the  writ  was  obtained. 

Even  if  these  cases  could  be  cited  as  ex- 
ercises of  discretion,  they  would  tie  practi- 
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fall;  valueleM,  bifectiiiiBe  of  the  changes  that 
have  occnrred,  daring  the  period  of  nearly  a 
century  that  haa  elapsed  since  their  deci- 
sion. In  the  facrtors  tliat  enter  into  the  dis- 
cretion thus  exercised.  The  population  of 
the  entire  state  then  was  hardly  equal  to 
that  of  a  single  city  to-day ;  the  calendar  of 
this  court  in  1819  was  probably  not  as  large 
as  that  of  a  single  branch  of  the  court  at  a 
single  term  to-day;  and  the  local  courts  were 
manned  by  Judges  unlearned  in  the  law. 
These  factors,  and  especially  the  last,  might 
render  it  discreet,  In  1819,  for  this  court  to 
assume  a  more  extended  oversight  than  it 
is  now  possible  for  it  to  do,  in  view  of  Its 
congested  list,  or  necessary  for  it  to  do,  In 
view  of  the  fact  that  the  local  tribunals  are 
presided  over  by  counselors  of  this  court 

In  the  present  case,  this  last  consideration 
Is  unnecessary,  since  the  indictment  is  in 
the  oyer,  where  a  Justice  of  this  court  pre- 
sides. 

If  one  defendant  under  indictment  may 
thus  take  in  advance  the  judgment  of  this 
court  upon  debatable  questions  that  may 
arise  at  the  trial,  or  upon  proper  motions 
or  pleadings  in  the  trial  court,  aU  defend- 
ants may  do  so  under  like  circumstances, 
else  Justice  is  not  administered  without  re- 
spect to  persons;  and  if  all  may  do  so  the 
allowance  of  our  writ  and  its  prosecution 
in  this  court  and  the  Court  of  Errors  will 
mean  a  delay  of  from  one  to  two  years  be- 
tween the  presentment  of  an  indictment  and 
its  trial  in  cases  where  the  contentions  of 
tbe  defendant  were  not  well  founded,  which 
would  quite  often  be  the  case,  in  view  of  the 
delay  thus  obtainable,  and  the  fact  that 
sound  discretion  in  the  allowance  of  our 
writ  could  not  be  exercised,  as  it  is  upon 
matters  that  are  spread  upon  tbe  face  of 
tlie  indictment 

Public  policy  admonishes  us  against  set- 
ting on  foot  a  procedure  having  such  possi- 
bilities, not  to  say  probablUties. 

It  Is  not  a  question  of  power,  to  be  laid 
down  as  a  rule  of  law,  but  of  discretion,  to 
be  soundly  exercised  In  tbe  particular  case. 

The  reasons  that  determiue  our  discre- 
tion In  the  present  case,  which  have  been 
sufficiently  indicated,  constrain  us  to  with- 
hold our  allocatur. 


ALLGAIB  V.  BLEW  et  al. 
(Snpreme  Court  of  New  Jersey.    Nov.  21,  1911.) 

(SyUabu*  hy  the  Court.) 

licKKEKPKne  (I  4*) — IJCENSES— Revocation. 

The  oath  by  which  complainants  are  re- 
(inired  to  verify  a  complaint  made  under  section 
i  of  the  Bishops  law  (P.  L.  1006,  p.  201), 
amending  section  10  of  the  Werts  act  (P.  Ii. 
1886,  p.  82),  must  be  based  upon  the  personal 
knowledge  of.  the  affiants,  which,  if  challenged, 
in  limine  by  an  offer  to  prove  by  legal  evidence 
that  they  did  not  possess  such  knowledge,  pre- 


sented an  issue  to  be  heard  and  determined  by 
the  statutory  tribunal  upon  the  question  of  its 
own  jurisdiction ;  and  the  overruling  of  such  an 
offer,  by  which  such  lack  of  personal  knowledge 
was  provisionally  established,  rendered  nuga- 
tory a  subsequent  order  for  the  revocation  of  a 
license  as  an  order  made  by  a  body  upon  whom 
jurisdiction  had  not  been  conferred  in  tbe  man- 
ner prescribed  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  {  C;    Dec.  Dig.  §  4.»] 

Certiorari  to  Court  of  Common  Pleas,  Mid- 
dlesex County. 

Proceeding  by  Jonathan  M.  Blew  and  oth- 
ers against  Joseph  Allgair  to  revoke  his  tav- 
ern license.  From  an  order  of  revocation, 
Allgalr  brings  certiorari  Revocation  set 
aside. 

Argued  June  term,  1911,  before  GARRI- 
SON, TRENOHABD,  and  KALISCH,  JJ. 

John  A.  Coan  and  Oeorge  S.  Silzer,  for 
prosecutor.    J.  Boyd  Avis,  for  defendants. 

GARRISON,  J.  This  writ  of  certiorari 
brings  up  the  order  of  the  Middlesex  pleas 
revoking  the  prosecutor's  license  to  keep 
an  Inn  and  tavern. 

The  principal  ground  on  which  tbe  prose- 
cutor bases  his  right  to  have  tbe  final  order 
of  tbe  pleas  eet  aside  Is  that  the  complaint 
on  which  the  Initial  rule  to  show  cause 
against  him  was  Issued  did  not  confer  up- 
on the  pleas  Jurisdiction  to  hear  and  de- 
termine whether  his  license  should  be  re- 
voked for  the  reason  that  the  complainants 
by  whose  affidavit  the  matters  and  things 
contained  in  the  complaint  were  verified  had 
no  personal  knowledge  whether  they  were 
true  or  false.  The  contention  of  the  prose- 
cutor Is  thai  the  lack  of  personal  knowledge 
in  the  affiants  rendered  them  Incapable  of 
taking  an  aSBdavit  that  would  constitute  the 
"verification  upon  oath"  of  their  complaint 
under  the  tenth  section  of  the  Werts  act 
(P.  L.  1889,  p.  82)  as  amended  by  the  Bishops 
law  (P.  L.  1906,  p.  199).  It  la  further  con- 
tended by  the  prosecutor  that  when,  upon 
a  direct  challenge  of  Jurisdiction  in  this 
resiiect,  the  pleas  overruled  his  offer  to 
prove  that  the  complainants  had  no  person- 
al knowledge  of  the  matters  specilled  in 
their  complaint  the  fact  that  they  had  no 
personal  kiiowledee  was  established  for  the 
purposes  of  such  cliallenge,  and  hence  that 
the  court.  If  the  prosecutor  was  right  as 
to  his  legal  proposition,  proceeded  without 
having  acquired  Jurisdiction  under  the  stat- 
utes referred  to. 

In  the  determination  of  the  correctness 
of  these  legal  propositions,  the  first  Inquiry 
is:  What  must  the  statutory  complaint  and 
affidavit  show  in  order  to  vest  Jurisdiction? 

By  a  reference  to  the  statutes  cited.  It 
wUl  appear  that  in  addition  to  a  specifica- 
tion of  the  illegal  acts  said  to  have  been 
committed  by  the  bolder  of  a  license,  there 
are  two  other  requirements,  one  required  by 
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the  express  terms  of  the  statute,  the  other 
by  Its  Imperative  Implications.  The  express 
requirement  la  that  the  persons  who  make 
and  verify  the  complaint  shall  be  residents 
of  the  township  or  municipality  In  which  the 
license  was  used.  The  other  requirement  Is 
that  the  commission  of  the  illegal  acts  speci- 
fied in  the  complaint  shall  be  verified  upon 
the  personal  knowledge  of  the  complainants 
which  Is  Imperatively  Implied  from  the  fact 
that  the  complaint  in  which  such  acta  are 
specified  shall  be  "verified  by  the  oath  of  the 
complainant"  Verification  by  oath  in  such 
a  context  means  "proof' — ^L  e.,  evidence  bas- 
ed on  personal  knowledge — and  anything  that 
falls  short  of  this  falls  short  of  being  proof 
as  much  In  this  proceeding  as  It  would  in 
a  court  of  law. 

This  is  established  by  the  cases  cited  in 
the  brief  of  counsel  for  the  prosecutor.  West- 
faU  V.  Dunning,  50  N.  J.  Law,  461,  14  AU. 
486 ;  Johnson  v.  Allen,  56  N.  J.  Law,  401,  27 
AU.  1014;  Volght  v.  Excise  Board,  69  N.  J. 
Law,  358,  36  AU.  686,  37  L.  R.  A.  692. 

This  being  so.  It  follows  that  where  affiants 
do  not  on  the  face  of  their  affidavit,  state 
that  It  Is  made  on  belief  merely  or  on  In- 
formation and  belief,  they  In  legal  effect  aver 
that  It  Is  made  upon  knowledge.  If  this  be 
not  80,  the  failure  to  state  in  the  affidavit 
that  It  was  made  upon  knowledge  would 
render  such  affidavit  nugatory  in  every  pro- 
ceeding where  verification  by  oath  was  re- 
quired. Where  nothing  is  stated  In  the  af- 
fidavit from  wlilcfa  the  capacity  of  the  af- 
fiant to  verify  its  contents  can  be  gathered, 
one  of  two  courses  is  open— either  to  dis- 
card stich  affidavit  for  failure  to  show  the 
capacity  to  make  it,  or  to  assume  in  favor 
of  Its  validity  that  such  capacity  exists,  and 
Is  In  effect  averred  to  exist.  The  latter, 
which  is  the  course  generally  pursued,  car- 
ries with  It  the  right  to  rebut  such  tacit 
averment  as  fully  as  if  it  had  been  ex- 
pressly made.  If  this  position  in  favor  of 
the  verification  of  the  affidavit  be  not  tak- 
en, the  only  alternative  Is  to  deny  its  va- 
lidity upon  its  own  showing. 

In  the  present  case,  therefore,  the  view 
most  favorable  to  the  validity  of  the  affidavit 
ia  that  it  avers  not  oniy  that  the  complain- 
ants are  residents  of  the  locality,  but  that, 
as  affiants,  they  have  personal  knowledge  of 
the  specific  violations  of  the  law  which  they 
are  required  to  verify  by  their  oaths. 

It  was,  in  part  at  least,  to  this  end  that 
the  Legislature  confined  tlie  right  to  make 
and  verify  the  complaint  to  persons  resident 
in  the  vicinity  where  the  license  was  used; 
I.  e.,  to  persons  who  presumably  would  have 
personal  knowledge  of  violations  of  the 
law,  or,  at  least,  would  have  both  the  op- 
portunity and  the  incentive  to  acquire  such 
knowledge.  The  double  legislative  purpose 
disclosed  by  this  provision  Is,  first,  that  hold- 
ers of  licenses  shall  not  be  open  to  attack 
by  per8<His  from  all  over  the  state,  or,  per- 


haps, from  other  states,  but  only  by  persons 
immediately  affected.  This  concerns  the 
makers  of  the  complaint  qua  complainants. 
The  other  purpose  is  that  the  authority  of 
the  license-granting  body  shall  not  be  in- 
voked by  persons  who,  having  both  the  in- 
centive and  the  opportunity  to  acquire  ac- 
tual knowledge  that  alone  would  be  of  aid 
In  such  an  Investigation,  have  not  seen  fit  to 
do  so.  This  concerns  the  complainants  qua 
affiants. 

Having  this  latter  purpose  In  mind,  it  is 
Incredible  that  the  Legislature  provided  or 
intended  that  the  oath  by  which  the  facts 
essential  to  Jurisdiction  were  to  be  veri- 
fied should  be  the  oath  of  persons  who  had 
no  knowledge  as  to  the  verity  or  falsity  of 
such  facts.  The  required  oath  was  intended 
by  its  terms  to  verify;  L  e.,  "to  prove  to  be 
true,"  "to  establish  the  truth  of  (Webster's 
New  International  Dictionary).  It  would  be 
fatuous  In  the  extreme  for  the  Legislature, 
with  this  object  in  view,  to  provide  for  the 
making  of  an  oath  that  could  by  no  possi- 
bility verify  or  possess  any  element  of  veri- 
fication. 

Statutory  Jurisdiction  must  be  acquired  In 
the  manner  prescribed  by  the  Legislature, 
or  it  does  not  exist  at  all.  Under  the  stat- 
utes now  before  us,  the  pleas  could  no  more 
absolve  the  complainants  as  affiants  from 
the  possession  of  the  knowledge  requisite  to 
make  them  such  than  It  could  absolve  them 
as  complainants  from  the  possession  of  the 
domicile  requisite  to  make  them  residents 
of  the  township  or  municipality. 

Taking,  therefore,  the  complaint  and  affi- 
davit In  the  present  case  as  averring  that 
the  complainants  had  personal  knowledge  of 
the  commission  of  the  Illegal  acts  specified 
and  sworn  to  by  them,  the  question  wheth- 
er such  averment  was  in  fact  true  or  wheth- 
er it  was  false,  and  the  court  through  Ig- 
norance or  design  was  being  imposed  upon, 
became  as  much  a  topic  for  preliminary  de- 
termination upon  the  question  of  Jurisdiction 
as  the  fact  of  the  residence  of  the  complain- 
ants would  have  been,  if  challenged  In  lim- 
ine, as  a  ground  why  the  court  should  not 
assume  Jurisdiction. 

In  point  of  fact,  while  the  latter  was  not 
challenged,  the  former  vras  by  a  direct 
offer  to  prove  by  the  testimony  of  witness- 
es, and  by  calling  the  complainants  them- 
selves, that  they  did  not  possess  any  person- 
al knowledge  of  the  facts  the  verification  of 
which  by  their  oath  was  essmtlal  to  the 
Jurisdiction  of  the  pleas. 

Upon  this  branch  of  the  case,  therefore, 
our  conclusion  Is  that  the  legal  propositions 
of  the  prosecutor  upon  the  question  of  Ja- 
risdictlon  were  entirely  sound. 

If  the  pleas,  with  this  proposition  and 
proffer  of  testimony  before  It,  had  beard 
the  witnesses  and  decided,  upon  the  evi- 
dence, in  favor  of  its  own  Jurisdiction,  a 
different  question  would  be  presented.    By 
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refusing,  however,  to  hear  the  proffered  tes- 
timony, the  fact  that  the  complainants  did 
not  hare  the  personal  knowledge  required 
for  the  Terificatlon  of  their  complaint  was 
apon  familiar  principles  established  for  the 
purposes  of  the  court's  action  upon  the 
question  of  its  Jurisdiction,  and  the  assump- 
tion of  Jurisdiction,  in  view  of  such  estab- 
lished fact,  must  rent  either  upon  the  ground 
that  Jurisdiction  was  conferred  by  the  mere- 
ly formal  present{ition  of  an  alfidaTlt  that 
was  admittedly  untrue,  or  else  upon  the 
ground  that  Jurisdiction  could  be  taken  up- 
on the  strength  of  allegations  that  in  legal 
effect  were  not  verified  by  the  oath  of  any 
one,  neither  of  which  propositions  has  any 
semblance  of  soundness. 

The  right  and  duty  of  a  court  or  of  a  tri- 
bunal that  upon  the  proof  of  certain  facta 
may  assume  Jurisdiction  to  determine  as  a 
preliminary  matter  the  question  of  its  own 
jurisdiction  la  universally  established.  11 
Cyc.  p.  700. 

"The  proof,"  said  Van  Fleet,  V.  0.,  in  A^ 
lantic  Trust  Co.  v.  Consolidated,  etc.,  Co., 
49  N.  J.  Bq.  402,  406,  23  Atl.  934,  935,  "in 
support  of  a  Jurisdictional  fact  must  always 
be  clear  and  convincing,  for  the  court  derives 
its  power  from  the  tact,  and  hence,  until 
the  fact  Is  shown  to  exist.  It  has  no  power." 
Jurisdiction  in  fine  in  such  cases  rests  upon 
the  proof  of  facts,  not  upon  a  mere  matter 
of  form. 

The  opinion  of  Magle,  Ch.,  In  the  case  of 
Borough  of  Park  Ridge  v.  Reynolds,  74  N.  J. 
Law,  449,  65  Atl.  990,  carries  this  duty  of 
Inquiry  as  to  the  truth  of  Jurisdictional  facts 
evm  further  than  is  necessary  for  the  pur- 
poses of  the  present  case.  In  that  case  the 
Supreme  Court  had  held  that  the  Justice  to 
whom  the  Jurisdictional  petition  of  25  free- 
holders was  presented  was  not  obliged  to 
try  and  determine  the  Issue  raised  by  the  de- 
nial of  the  truth  of  the  facts  stated,  viz., 
that  the  petitioners  were  freeholders.  73  N. 
J.  Law,  116,  62  Atl.  190. 

The  Court  of  Errors  and  Appeals  in  af- 
firming this  Judgment  upon  another  groimd 
took  occasion  to  say  in  the  opinion  above 
cited  t  "We  are  unable  to  approve  the  view 
that  the  Supreme  Court  Justice  who  has  di- 
rected the  Investigation  may  not  be  required 
to  Institute  on  Inquiry  Into  the  truth  of 
the  affidavit  upon  which  Ills  Jurisdiction  has 
been  invoked,  at  least  to  the  extent  of  dis- 
covering whether  he  lias  been  imposed  up- 
on." If  the  truth  of  facts  duly  verified  by 
the  oaths  of  persons  possessing  personal 
knowledge  is,  when  challenged,  a  proper  sub- 
ject of  preliminary  determination  upon  the 
question  of  Jurisdiction,  It  follows,  a  for- 
tiori, that  the  possession  of  the  personal 
knowledge  essential  to  the  making  of  the 
Jurisdictional  affidavit  Is  likewise  a  proper 
subject   for  sudi   determination. 


In  the  present  case,  as  already  pointed 
out,  the  facts  upon  which  Jurisdiction  was 
challenged  were  established  by  the  overrul- 
ing of  the  offer  to  prove  them,  and  it  is  this, 
among  other  things,  that  distlnguisbes  the 
present  case  from  that  of  Davis  v.  Repp,  79 
N.  J.  Law,  394,  76  Ati.  160,  In  which,  as  will 
be  seen  by  the  state  of  the  case,  there  was 
no  offer  of  testimony  to  prove  that  the  af- 
fiants did  not  possess  personal  knowledge, 
but  merely  a  request  for  permission  to  cross- 
examine  the  complainants  who  had  not  been 
called  or  examined  as  witnesses. 

The  denial  of  such  a  request  can  be  sup- 
ported on  several  grounds  and  had  no  ten- 
dency to  eetubllsh  the  facts  that  raise  the 
Jurisdictional  question  we  are  called  upon 
to  deter^ilne. 

The  conclusion  to  which  the  foregoing  con- 
siderations lead  us  is  that  the  order  revoking 
the  prosecutor's  license  was  nugatory  be- 
cause the  pleas  had  not  lawfully  acquired  the 
Jurisdiction  to  hear  and  determine  the  con- 
troversy. 

Having  thus  concluded  that  the  pleas  was 
without  generic  Jurisdiction  over  the  contro- 
versy, it  is  unnecessary  to  consider  the  oth- 
er reasons  which  deal  with  the  lack  of 
specific  Jurisdiction  to  make  the  order  of 
revocation  because  of  alleged  errors  commit- 
ted in  the  course  of  the  proceeding.  Attor- 
ney General  v.  Sooy  Oyster  Co.,  78  N.  J. 
Law,  394,  S97.  75  Att.  211. 

The  order  of  the  Middlesex  pleas  revoking 
the  license  of  the  prosecutor  is  set  aside  and 
for  nothing  holden. 


OARLING   V.   CARLINO. 

(Court  of  Chancery  of  New  Jersey.    Dec.  13, 
1910.) 

(SyUahui  by  the  Court.) 

1.  Divosox  «  827*)— Foreign  Divobcb— B>vi- 
DENCE  OF  Residence— Weight  and  Suffi- 
ciency. 

In  a  suit  for  divorce,  a  plea  in  bar  was 
filed  by  the  defendant,  setting  up  a  previous 
decree,  adjudging  a  decree  a  vinculo  between 
the  parties  by  a  court  of  another  state,  in  a 
suit  brousht  therein  by  the  defendant,  claim- 
ing^  residence  in  that  state,  against  the  com- 
plainant. Upon  the  complainant  in  the  present 
suit  contendini;  that  such  decree  was  obtained 
by  the  defendant's  fraudulent  representation 
that  he  was  a  bona  fide  resident  of  that  state, 
evidence  examined,  and  held,  that  the  plea  was 
not  sustained. 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Cent  Dig.  $i  831-834 ;   Dec.  Dig.  {  327.*] 

(Additional  SyOahu*  5v  Editorial  Staff.) 

2.  DlVOKCE     (j     327*)  —  FOBEIGN      DlVOBOC  — 

Domicile  of  Plaintiff. 

The  mere  fact  that  one  went  to  Dakota 
with  the  predominant  purpose  of  securing  a 
divorce  would  not  prevent  him  from  gettine  a 
valid  divorce  there,  provided  he  went  animo 
manendi. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  $|  831-834 :    Dec.  Dig.  |  327.*] 


*Flar  otb*^  cases  see  same  topic  and  section  NUMBER  la  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes ' 
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Bill  by  Anna  M.  Carting  against  W.  Mon- 
roe Caxllng.    Decree  for  complainant. 

W.  Holt  Apgar,  for  complainant  Linton 
Satterthwait,  for  defendant 

STEVE»JS,  V.  C.  This  is  a  suit  for  di- 
vorce on  the  ground  of  desertion.  To  the  bill 
the  defendant  has  Interposed  a  plea,  in 
which  it  Is  averred  that  on  December  19, 
1904,  be  had  been  for  more  than  six  months 
a  bona  fide  resident  of  South  Dakota;  that 
on  that' day  he  filed  in  the  office  of  the  cir- 
cuit court  of  the  Second  Judicial  district 
county  of  Lincoln,  state  of  South  Dakota, 
bis  complaint  for  divorce  from  complainant 
on  the  ground  of  extreme  cruelty;  that  by 
the  law  of  tbat  state  divorce  may  be  granted 
on  that  ground,  but  not  unless  the  plaintiff 
has  been  a  bona  fide  resident  for  at  least  six 
months  next  preceding  the  commencement  of 
the  action;  that  no  answer,  demurrer,  or  ap- 
pearance had  been  put  in  by  defendant;  and 
that  after  a  bearing  the  court,  on  January 
30,  1905,  adjudged  a  divorce  a  vinculo  l>e- 
tween  the  parties.  The  sole  issue  Is  whether 
this  adjudication  constitutes  a  bar  to  the 
present  proceeding.  The  contention  la  that 
the  decree  was  obtained  by  the  fraudulent 
representation  that  the  defendant  was  a  bona 
fide  resident  of  Dakota. 

[1]  The  parties  were  married  July  11, 1895. 
The  defendant  is  a  physician,  38  years  old. 
Prior  to  June,  1904,  he  and  bis  wife  bad 
been  living  with  defendant's  mother  at  230 
South  Clinton  avenue,  Trenton,  N.  J.  They 
had  quarreled  a  good  deal,  and  defendant 
had,  according  to  the  weight  of  the  evidence, 
offered  complainanjt  $2,000  If  she  would  leave 
bis  mother's  house,  and  let  him  bring  a  suit 
for  desertion.  This  she  |refused  to  do. 
About  June  10,  1904,  or  a  few  days  prior 
thereto,  he  left  Trenton  and  went  to  Sioux 
Falls,  S.  D.  He  first  lodged  with  a  Mrs. 
Clark  and  then  with  a  Mrs.  Phillips.  Mrs. 
Phillips  says  be  came  to  her  house  on  July 
23,  1004,  and  that  he  roomed  there  until  the 
following  March;  that  he  did  not  stay  away 
any  length  of  time,  except  on  one  occasion, 
for  a  week  or  two,  when  he  went  to  Phila- 
delphia. In  March,  1905,  probably,  he  went 
to  Denver,  in  the  state  of  Colorado,  and  in 
May  or  June  of  that  year  was  awarded  a 
certificate,  authorizing  htm  to  practice  medi- 
cine there.  He  took  an  appointment  in  the 
University  of  Denver  as  an  assistant  eye 
surgeon,  and  resided  and  voted  In  Denver 
until  December  24,  1909,  when  he  returned 
to  Trenton,  where  he  is  now  residing. 

The  bill  in  this  case  was  filed  on  July  25, 
1906.  A  plea  was  filed  on  October  26,  1906, 
and  an  amended  plea  on  October  6,  1907. 
The  defendant  married  again  on  November 
13,  1907.  He  appears  to  have  done  so  with 
full  knowledge  that  the  suit  was.  pending. 
The  question  Is  whether  he  was  a  bona  fide 
rosldent  of  Dakota  for  the  six  months  prior 
U-  December  19,  1904,  the  day  when  he  be- 


gan suit  The  dlTorcs  was  granted  on  Jan- 
uary 30,  1905. 

[2]  He  appears  to  have  left  New  Jersey 
with  the  Intention  of  staying  in  the  West  for 
an  indefinite  time.  He  wanted  to  get  away 
from  his  wife,  and  to  be  divorced  from  ber. 
He  doubtless  thought  that  be  could  not  get 
a  divorce  here,  and  that  he  could  get  one  in 
Dakota.  The  mere  fact  that  be  went  there 
with  that  as  the  predominant  purpose  wonld 
not  have  prevented  him  from  getting  a  valid 
divorce  there,  provided  he  went  animo  ma- 
nendi. Such  was  the  decision  In  Tracy  v. 
Tracy,  62  N.  J.  Eq.  807,  48  Atl.  533.  But  as 
was  said  in  that  casf ,  If  a  person  go  "with 
tbe  avowed  object  of  living  [there]  to  secure 
a  standing  on  which  to  found  a  Judicial  pro- 
ceeding, a  violent  presumption  would  arise 
that  the  animus  of  remaining  was  not  defi- 
nite, but  was  largely  determinate  upon  the 
termination  of  such  procedure,  and  that  an 
actual  and  bona  fide  residence  bad  not  been 
obtained."  In  Magowan  v.  Magowan,  57  X. 
J.  Eq.  324,  42  Atl.  330,  73  Am.  St  R^.  645. 
it  was  said  by  Chief  Justice  Gummere:  "He 
[Magowan]  says  that  his  purpose  in  going  to 
Oklahoma  was  to  become  a  resident  but  it  is 
very  clear  that  if  such  was  his  purpose  be 
failed  to  accomplish  it  To  effect  a  change 
of  domicile,  not  only  must  the  residence  at 
the  place  chosen  for  tbe  new  domicile  be  ac- 
tual, but  to  the  factum  of  residence  there 
must  be  added  the  animus  manendL" 

I  think  these  quotations  are  applicable  to 
tbe  present  situation.  The  doctor  resided  In 
Dakota  for  the  statutory  period,  but  not  as 
the  evidence  shows,  animo  manendi.  He  had 
no  relatives,  friends,  or  buslnesB  acquaint- 
ances in  Dakota.  He  bad  made  no  business 
or  professional  arrangement  before  going. 
He  says  that  on  bis  arrival  In  Sioux  Falls 
he  made  application  to  the  president  of  tbe 
state  board,  who  allowed  him  to  practice 
until  be  could  pass  that  board,  which  be 
never  took  the  trouble  to  do.  He  took  a 
temporary  position  at  Castlewood,  a  prairie 
village  of  three  or  four  hundred  inhabitants, 
to  supply  temporarily  the  place  of  one  of 
tbe  two  doctors  who  practiced  there;  bnt 
it  is  evident  from  the  testimony  of  his  land- 
lady, Mrs.  Phillips,  that  this  practice  was 
not  very  engrossing.  His  other  occupations 
consisted  in  playing  golf  and  in  doing  some 
optical  work  in  Sioux  Falls.  The  fair  infer- 
ence from  bis  own  testimony  Is  that  he  bad 
no  fixed  intention  of  remaining.  In  bis  ex- 
amination In  chief,  he  says:  "My  Inteutlon 
was  to  go  there  and  get  160  acres  of  land  la 
the  Rosebud  Indian  reservation  at  $1.25  per 
acre,  which  wns  opened  by  the  United  States 
government  at  that  time,  for  which  I  did 
make  an  application,  and  I  had  a  little  in- 
terest elsewhere  in  South  Dakota,  and— do 
you  want  to  know  anything  more?  Q.  Tes; 
what  was  you  intention  in  going  out  there? 
A.  Well,  that  was  my  Intention  to  go  into 
this  land  business  and'  my  mining  interest" 
He  does  not  here  state  anything  about  prac- 
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ttdng  medldne,  altbongh  he  does  mention 
it  Is  bla  rebutting  evidence. 

The  mining  Interest  was  little  more  than 
a  myth.  Such  as  It  was,  It  consisted  of 
"prospecting"  In  the  Black  Hills,  which,  he 
says,  could  be  reached  in  a  shorter  time 
from  Kew  York  than  from  Slouz  Falls,  and 
of  $200  In  stock.  He  had  rlslted  these  hills 
the  year  before.  It  does  not  appear  that  he 
reTlsited  them,  or  that  the  stock  ever  ac- 
quired any  value. 

As  to  the  land  In  the  Rosebud  reservation, 
it  appears  that  immediately  after  reaching 
Dakota  he  went  to  some  town,  whose  name 
he  cannot  recollect,  and  signed  his  name  to 
some  pai>6r  which  would  entitle  him  to  a 
drawing,  and.  If  he  were  the  lucky  man,  to 
a  valuable  tract  He  paid  out  no  money  for 
the  privilege.  He  was  not  present  at  the 
drawing,  and  did  not  in  fact  draw  anything. 
He  at  once  lost  all  Interest  in  the  subject. 
Taking  his  own  statement  of  the  objects 
which  were  potential  in  inducing  him  to  se- 
lect Dakota  as  a  place  of  mrmanent  resi- 
dence, it  is  apparent  that  they  did  not  ma- 
terialize. He  might  have  decided  to  remain 
there  for  some  other  reason,  but  he  did  not. 
He  appears  to  have  very  soon  formed  the 
purpose  of  going  to  Denver.  Norman  H. 
Squires,  a  perfectly  disinterested  witness 
with  whom  he  played  golf  in  July  and  Au- 
gust, 1904,  says  that  in  one  of  those  months 
Dr.  Garling  told  him  that  he  thought  he 
would  like  to  go  to  Denver  to  practice.  Aft- 
er failing  to  draw  anything,  what  more  like- 
ly than  that,  seeing  no  Immediate  opening 
In  SloQx  Falls,  or  elsewhere  In  South  Da- 
kota, he  should  make  up  his  mind  to  go  to 
Denver  to  practice  bis  profession.  The  men- 
tion of  such  a  determination  to  the  acquaint- 
ances that  he  formed  there  may  possibly  ex- 
plain why  he  brought  his  suit  In  Lincols 
connty.  rather  than  in  Minnehaha  county, 
where  his  attorney  had  his  office  and  he  him- 
self was  living.  The  case,  he  says,  was  ao 
tually  tried,  not  in  open  court,  but  before  a 
Judge  at  his  residence  in  the  town  of  Mitch- 
ell Whether  the  trial  took  place  in  Lincoln 
coonty  or  in  some  other  county  does  not 
clearly  appear.  It  does  appear  that  the  ac- 
tion was  not  tried  in  the  place  of  bis  resi- 
dence, and  of  the  reason  for  this  mode  of 
procedure  the  defendant  can  give  no  ex- 
planation. Now,  the  papers  were  served 
upon  Mrs.  Garling,  in  New  Jersey,  in  time  to 
defend.  He  could  not  therefore  have  Intend- 
ed to  perpetrate  the  fraud  practiced  In  the 
Doughty  Case.  Doughty  v.  Doughty,  28  N. 
J.  Eq.  5^1.  It  is  possible  that  Dr.  C.-irling 
may  not  have  cared  to  testify  in  open  court, 
in  Sioux  Falls,  to  a  fixed  purpose  to  remain 
in  Dakota  If  be  had  talked  of  his  intention 
of  going  to  Denver;  but  this  is  mere  con- 
jecture. 

The  doctor,  to  explain  his  conduct  in  leav- 
ing Dakota  so  soon  after  obtaining  his  di- 
vorce, sayB  that  bis  brother  had  lung  trouble; 


that  in  January,  1906,  he  went  to  Philadel- 
phia after  him,  and  that  he  took  him  to 
South  Dakota.  He  adds:  "I  Intended  to  stay 
there  until  /  could  take  my  examination 
[whether  In  Dakota  or  Ck>lorado  he  does  not 
say],  but  I  decided  to  go  to  Colorado,  which 
I  thought  would  benefit  my  brother  more 
than  myself."  The  landlady,  Mrs.  Phillips, 
says  that  bis  brother  stayed  for  a  short  time 
at  her  home,  but  that  she  never  heard  of  the 
lung  trouble.  The  brother  himself  is  not 
called  as  a  witness,  and  what  became  of  him 
after  he  went  to  Denver,  or  what  defendant 
was  able  to  do  for  him,  does  not  appear. 
Whether  the  Philadelphia  trip  was  taken  be- 
fore or  after  the  divorce  was  .obtained,  the 
defendant  does  not  state  with  certainty.  His 
vague  statements  in  reference  to  his  broth- 
er's health  do  not  help  him  much.  They  do 
little  more  than  indicate  the  ease  with  which 
he  could  change  his  purpose. 

While  it  thus  appears  that  the  defendant 
gave  up  his  residence  in  New  Jersey,  It  does 
not  appear  that  he  took  up  a  new  residence 
in  Dakota  for  any  other  purpose  than  to  get 
a  divorce.  The  animus  manendi  in  Dakota 
Is  not  proved.  That  defendant  left  New  Jer- 
sey for  the  purpose  of  getting  a  divorce  In 
South  Dakota  Is  perfectly  plain.  He  hnd  no 
other  substantial  reason  for  going.  He  had 
a  practice  in  New  Jersey,  and  be  had  none 
In  Dakota.  He  bad,  as  I  have  said,  no  busi- 
ness or  professional  engai^ement  to  draw 
him  there  He  had  no  friends  or  acquaint- 
ances there.  On  his  own  statement,  it  may 
be  Inferred  that  his  Intention  to  remain  was 
conditioned  on  his  drawing  a  government  al- 
lotment in  the  Rosebud  reservation.  This  he 
failed  to  do,  and  having  failed  he  directed 
his  attention  to  Denver.  He  spoke  of  going 
to  that  city  within  two  months  after  he  ar- 
rived in  Dakota.  His  conduct  during  the 
fall  of  1904  and  the  winter  of  1905,  so  far 
from  indicating  an  intention  to  remain  In 
Dakota,  rather  indicates  the  contrary.  He 
made  no  effort  to  secure  a  permanent  posi- 
tion of  any  sort,  or  to  settle  down  to  the 
practice  of  his  profession.  He  was  able, 
within  a  month  or  two  after  reaching  Den- 
ver, to  secure  a  license  to  practice  in  Colo- 
rado, and,  provided  as  he  was  with  a  New 
Jersey  certificate,  it  is  not  likely  that  he 
would  have  found  more  difficulty  in  secur- 
ing one  that  would  have  enabled  him  to  prac- 
tice in  Dakota.  His  very  vague  statement, 
"I  decided  to  go  to  Colorado  [when  he  decid- 
ed, he  does  not  say],  which  I  thought  would 
benefit  my  brother  more  than  myself,"  only 
emphasizes  the  absence  of  definite  purpose 
to  make  Dakota  his  home.  And  so  the  vio- 
lent presumption  arising  from  his  primary 
purpose  in  going  to  Dakota,  and  from  his  ac- 
tually leaving  Dakota  shortly  after  be  ob- 
tained the  decree,  is  strengthened,  rather 
than  overcome,  by  his  conduct  and  declara- 
tions during  his  compulsory  six  months  res- 
idence there.     The  case  does  not  differ  in 
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principle  from  StreltwoU  t.  Streltwolf,  68 
N.  J.  Eki.  663,  41  AU.  876,  43  Atl.  683.  78  Am. 
St.  Rep.  630;  Id.,  181  U.  S.  179,  21  Snp.  Ot 
663,  46  L.  Ed.  807.  I  think  tli«  plea  Is  not 
sustained. 


liONG  DOCK  CO.   V.   STATE  BOARD  OF 

ASSESSORS. 

MORRIS  ft   E.   R.   CO.  ▼.   SAMB3. 

CENTRAL  R.  R.  or  NEW  JBRSBT  T. 

SAME. 

(Snpieme  Court  of  New  Jersey.    Not.  20,  1911.) 

(Byttahu*  by  the  Court.) 
Taxation  d  493*)— Assessment— Review  bt 

COTJBT. 

Where  no  principle  of  law  is  involved,  and 
■o  preponderance  of  testimony  exists  in  favor 
of  the  prosecutor,  the  judgment  of  the  state 
board  of  assessors  upon  a  question  of  value 
will  not  be  disturbed. 

[B!d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Die.  SS  876-883;   Dec.  Dig.  S  493.*] 

Certiorari,  on  the  relation  of  the  Long 
Dock  Company  and  others,  to  the  State 
Board  of  Assessors  to  review  assessment  for 
taxes.    Assessment  affirmed. 

Argued  February  term,  1911,  before  GAR- 
RISON, PARKER,  and  VOORHEES,  JJ. 

Collins  &  Corbin,  for  Long  Dock  Co.  W. 
D.  Edwards,  for  Morris  &  E.  R.  Co.  Oeorgu 
Holmes,  for  Central  R.  R.  of  New  Jersey.  R. 
V.  Lindabury  and  James  J.  Murphy,  for  Jer- 
sey City.  Warren  Dixon,  George  L.  Record, 
and  Horace  L.  Allen,  for  City  of  Hoboken. 
Edmund  Wilson,  Atty.  Gen.,  for  the  State. 

GARRISON,  J.  The  assessments  for  taxes 
brought  up  by  these  writs  must  be  affirmed. 
No  legal  principle  is  involved.  The  value  of 
property  is  the  sole  matter  of  dispute. 

By  a  previous  decision  of  this  court  that 
has  been  affirmed  by  the  Court  of  Errors  and 
Appeals  (80  Atl.  1136),  the  principle  was  laid 
down  that  in  the  assessment  of  second-class 
railroad  property  the  additional  value  Im- 
parted to  such  property  by  Its  use  under  a 
railroad  franchise  should  not  be  Included. 
liOng  Dodc  Co.  v.  State  Board  of  Assessors, 
78  N.  J.  Law,  44,  73  Atl.  53. 

This  principle  the  state  board  baa  observed 
In  making  the  present  assessment  The  opin- 
ion In  the  case  cited  also  held  that  the  mar- 
ket value  of  terminal  property  due  to  its 
availability  for  railroad  purposes  generally 
was  a  legitimate  basis  for  Its  assessment  for 
taxation.  This  value  the  state  board  has  as- 
sessed in  the  present  case.  The  fact  that  the 
present  assessment  does  not  greatly  vary 
from  the  previous  one  does  not  Involve  the 
violation  of  any  principle  of  law,  or  show 
that  the  legal  principles  laid  down  for  the 
guidance  of  the  board  have  tieen  disregarded. 
All  that  It  shows  is  that  in  the  Judgment  of 
the  board  tha  valne  of  these  terminal  lands 


for  railroad  purposes  generally  was  substan- 
tially Identical  with  their  value  nnder  a  spe- 
cial franchise  for  railroad  use.  Tliat  is  a 
question  of  fact,  and  we  cannot  say  that  it  Is 
not  so. 

The  valuation  on  which  the  present  aaaess- 
ments  were  made  is  supported  by  the  return 
of  the  state  board  to  which  the  Legislature 
has  given  express  authority  "to  use  their 
personal  knowledge  and  Judgment  as  to  the 
value  of  property."  It  is  also  supported  by 
some  of  the  testimony  taken  under  these 
writs  while  opposed  by  other  testimony  so 
taken.  We  are  unable  to  say  that  the  latter 
testimony  so  preponderates  as  to  overcome 
the  Judgment  of  the  board  and  the  tesilmony 
that  supports  it  as  to  make  it  our  clear  duty 
to  substitute  our  Judgment  for  that  of  the 
state  board  upon  a  question  of  value.  If  it 
were  a  qnestlon  of  law,  oar  opinion  might  be 
of  more  worth  than  that  of  an  administra- 
tive board,  but  upon  a  question  of  valne  tlw 
presumption  is  rather  the  other  way. 

The  values  placed  on  these  terminal  lands 
by  the  state  board  will  not  be  disturbed. 

The  assessments  brought  up  by  these  writs 
are  affirmed. 


McNULTT   V.  McCARTHT. 

(Court  of  Chancery  of  New  Jersey.     Feb.  ZL 
1911.) 

(BvUabu*  by  the  Oemrt.) 

1.  Fbaudtjmnt  Convetances  (1 208*)— TauBT 
Deed— FuTUBB  Gbeditosb. 

After  examination  of  the  trusts  created 
and  declared  in  a  trust  deed  dated  April  1, 
1895,  in  a  creditor's  suit  to  satisfy  a  judg- 
ment ont  of  land  conveyed  bv  a  indgment  debtor 
(the  settlor)  to  a  trustee  for  nimself  and  his 
children,  where  it  appeared  that  the  complaiib' 
ant's  debt  was  contracted  after  1902,  and 
the  judgment  recovered  October  25,  1906,  held, 
that  such  deed  is  a  fraudulent  device  as  to  all 
the  future  creditors  of  the  settlor. 

[E2d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  631,  633;  Dec  Dig. 
i  208.  •] 

2.  Fraudulent  Convetawcks  (J  64*)— Fbaud- 
ULEKT  Intent— Subsequent  Debts. 

Under  the  antbority  of  Washington  Na- 
tional Bank  v.  Beatty,  77  N.  J.  Eq.  252,  76 
Atl.  442,  the  rule  seems  to  be  now  settled  in 
this  state  that  a  voluntary  conveyance  made 
with  actual  fraudulent  intent  is  void  as  against 
any  subsequent  creditor  of  the  grantor,  al- 
though his  debt  was  contracted  long  after  the 
voluntary  conveyance  is  made,  and  was  not 
then  contemplated  by  the  grantor'  as-  a  possi- 
bility. 

[Ed.  Note.— For  other  cases,  see  Frandolent 
Conveyances,  Cent  Dig.  {|  159-161;  Dec.  Dig. 
i  64.»] 

8.   FBAUDULEira   CONVETANCES    (f   812*)— SET- 
TING Aside— Intekest  of  Grartob. 

As  between  the  Judgment  debtor  and  the 

tmstee  and  his  children,  such  deed  is  valid  and 

will  be  set  aside  only  so  far  as  ia  necessary  to 

pay  the  complainant's  debt 
[Ed.  Note.— For  other  casM.  see  Fraudulent 

Conveyances,  Cent  Dig.  11  968-066;   Dec  Dig. 

i  312.»] 


•r*r  other  c 
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4.  FSATIDTTUilfT      CoirVKTANCES      (f      812*)   — 

Tbost  Deed — IirrEREST  or  Orantob. 

So  moch  of  such  deed  aa  defined  the 
trust  farther  examined,  and  under  it  the  set- 
tlor was  held  to  talce  a  life  estate  in  the  rents 
and  income  of  the  estate  (rrhich  amonnts  to 
the  same  thing  as  an  equitable  life  estate  in  the 
corpus),  and  bis  equitable  interest  Is  primarily 
liable  for  the  debt,  and  shoold  be  ezliauBted  !>»■ 
fore  recourse  is  had  to  the  interests  of  the  re- 
maindermen. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
CoDTeyances,  Cent  Dig.  ||  863-96S;  Dec.  Dig. 
I  S12.»J 

5.  FBAtrDTTLBNT  GOIf  VrTANCBS  {|  312*)— TRUST 

Deei>— Debts  op  GhantoBt-Appoktiormknt 

Amonq  Rehaihoebuen. 

In  case  recourse  is  had  to  the  interests 
of  the  remaindermen,  proTision  may  be  made 
in  the  decree  for  apportioning  the  complain- 
tnt's  debt  equitably  among  the  different  shares. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {|  963-965;  Dec.  Dig. 
i  312.*] 

Bill  by  John  B.  McNnlty  against  Eugene 
J.  McCarthy.    Decree  for  complainant 

Case  heard  on  bill,  answer,  replication, 
and  proofs  talcen  In  open  court  Creditor's 
suit  to  satisfy  a  judgment  out  of  land  con- 
veyed by  a  Judgment  debtor  to  trustee  for 
himself  and  his  children.  Date  of  trust 
deed,  April  1,  1895.  Complainant's  debt  con- 
tracted after  1902  and  Judgment  recovered 
October  25,  1905. 

The  land,  which  is  situate  In  Jersey  City, 
vag  conveyed  as  aforesaid  by  the  defendant 
William  Wlnberry,  party  of  the  first  part 
named  In  the  deed,  to  the  defendant  Eugene 
J.  McCarthy,  party  of  the  second  part,  upon 
the  following  trusts: 

"(1)  That  be  (the  party  of  the  second  part) 
will  allow  the  aald  party  of  the  first  part  to 
manage  and  control  said  property,  as  he  may 
tbinic  best  for  the  Interest  of  bis  children 
hereinafter  named  and  to  collect  and  receive 
all  of  the  rents  and  income  from  the  same 
BDd  apply  same  to  sncb  purposes  as  he  may 
desire  during  the  term  of  bis  natural  life. 

"(2)  That  be  will  at  any  time  when  re- 
qaested  In  writing  so  to  do  by  party  of  the 
lltst  part,  convey  to  Anna  Wlnberry,  daugh- 
ter of  said  party  of  the  first  part,  the  prop- 
erty situate  upon  Wayne  street,  being  the 
property  hereinbefore  second  above  describ- 
ed, to  have  and  to  hold  to  ber,  ber  heirs  and 
assigns,  forever. 

"(3)  That  in  case  of  the  death  of  the  said 
party  of  the  first  part  without  making  such 
request,  leaving  said  Anna  Wlnberry  him 
surviving,  he  will  then  convey  said  Wayne 
street  property  to  ber,  to  have  and  to  bold, 
to  her,  her  heirs  and  assigns,  forever. 

"(4)  That  he  will  at  any  time  when  re- 
qnested  so  to  do  by  said  party  of  the  first 
part  in  writing,  convey  to  William  Wlnber- 
ry. the  soA  of  said  party  of  the  first  part,  the 
farm  situate  In  Rockland  county,  New  York, 
being  property  hereinbefore  first  above  de- 
scribed, to  have  and  to  hold  nnto  said  Wil- 


liam Winberry,  his  heirs  and  assigns  for- 
ever. 

"(5)  That  In  case  of  the  death  of  said  par- 
ty of  the  first  part  before  making  the  re- 
guest  to  convey  said  farm  to  bis  said  son, 
William  Wlnberry,  leaving  his  said  son  bim 
surviving,  he  will  then  convey  said  farm  to 
said  William  Wlnberry.  to  have  and  to  hold 
unto  him,  his  heirs  and  assigns,  forever. 

"(6)  That  he  will  at  any  time,  when  re- 
quested in  writing  so  to  do  by  the  said  party 
of  tlie  first  part,  convey  to  Mary  E.  Win- 
berry,  Ray  Winberry  and  Eleanor  Wlnberry, 
three  of  the  children  of  the  said  party  of  the 
first  part,  the  Gregory  street  property  above 
mentioned,  being  the  three  lots  and  parcels 
hereinbefore  last  above  described,  to  have 
and  to  hold  unto  said  Mary,  Ray  and  Elea- 
nor as  tenants  in  common  and  unto  their 
heirs  and  assi^Ens,  forever. 

"(7)  That  in  case  said  party  of  the  first 
part  shall  desire  to  have  the  three  last  men- 
tioned lots  conveyed  separately  and  severally 
to  said  Mary,  Ray  and  Eleanor,  each  to 
have  one  of  them  and  shall  so  request  in 
writing,  designating  which  lot  shall  be  con- 
veyed to  each  of  said  children,  he  will  make 
such  conveyance  accordingly,  conveying  one 
of  said  lots  to  said  Mary,  one  to  said  Bay 
and  one  to  said  Eleanor,  to  have  and  to  hold 
to  each  of  them  respectively,  their  heirs  and 
assigns,  forever. 

"(8)  That  In  case  of  the  death  of  said  par- 
ty of  the  first  part  without  requesting  the 
conveyance  of  said  Gregory  street  property, 
leaving  said  Mary,  Ray,  and  EUeanor  hint 
surviving,  he  will  then  convey  the  said  prop- 
erty to  them  aa  tenants  in  common,  to  have 
and  to  hold  unto  them,  their  heirs  and  as- 
signs, forever. 

"(9)  In  case  of  the  death  of  any  of  said 
children  of  said  party  of  the  first  part,  with- 
out leaving  lawful  Issue  and  before  the  con- 
veyance to  him  or  her  of  the  property  above 
described,  as  hereinbefore  directed,  then  he 
will  hold  the  property  which  would  have 
been  conveyed  to  such  child  so  dying,  if  he 
or  she  had  lived  to  receive  such  conveyance, 
la  trust  for  the  use  and  benefit  of  the  sur- 
viving children  of  said  party  of  the  first 
part,  to  be  conveyed  to  them  as  may  be  di- 
rected by  said  party  of  the  first  part,  or  If 
be  fall  to  give  such  direction,  then  upon  his 
death  to  be  conveyed  to  said  surviving  chil- 
dren as  tenants  in  common,  to  have  and  to 
bold  to  them,  their  heirs  and  assigns  for- 
ever." 

Charles  H.  Hartshorne,  for  complainant 
Charles  3.  Roe  and  Addison  Ely,  for  defend- 
ant 

STEVENSON,  Y.  C.  (after  stathig  the  facts 
as  above).  [1]  1.  My  conclusion  of  fact  Is 
that  the  whole  trust  in  question  was  a 
fraudulent  device  as  to  all  the  future  cred- 
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itOTS  of  the  settlor.  It  Is,  In  tny  opinion,  a 
transparent  scbeme  to  enable  Mr.  Winberry 
to  enjoy  the  full  control  and  use  of  all  his 
property,  or  the  more  raluable  part  of  It, 
while  he  could  contract  debts  with  Impunity. 
In  case  a  creditor  should  become  urgent  and 
proceed  to  apply  to  his  debt  whatever  benefi- 
cial equitable  Interest  Mr.  Winberry  reserved 
to  himself  In  the  trust  estate,  he  (Mr.  Win- 
berry), according  to  the  terms  of  the  trust, 
could  disappoint  the  pressing  creditor  by 
calling  upon  the  trustee  to  convey  the  estate 
to  his  (Winberry's)  children  In  the  prescribed 
portions.  Mr.  Winberry  thus  had  a  string 
on  the  several  portions  which  he  Intended  to 
allot  to  his  children  which  enabled  him  to 
remain  practically  the  owner  of  his  estate 
for  his  own  uses  and  purposes,  while  he 
would  have  nothing  to  satisfy  any  debts 
which  he  might  thereafter  contract.  It  cer- 
tainly wonld  be  discouraging  to  a  creditor 
to  undertake  to  reach  the  equitable  life  in- 
terest of  Mr.  Winberry  when,  at  the  end 
of  an  expensive  litigation  like  the  present 
one,  the  whole  life  estate  could  be  terminated 
at  the  word  of  Mr.  Winberry  and  the  entire 
estate  become  vested  in  his  children. 

[2]  In  my  Judgment  the  law  ought  not  to 
tolerate,  and  does  not  tolerate,  such  devices. 
The  fraudulent  intent  extends  to  all  future 
Indebtedness.  I  think  this  is  a  case  of  ac- 
tual fraud  which  directly  affects  all  debts 
which  Mr.  Winberry  might  contract  at  any 
time  after  the  trust  conveyance  was  made. 

[3]  2.  As  between  Mr.  Winberry  and  the 
trustee  and  his  children  the  conveyance  in 
trust  of  course  is  valid.  The  conveyance 
wiU  be  set  aside  only  so  far  as  is  necessary 
to  pay  the  debt  of  the  complainant. 

3.  In  my  opinion  under  the  first  paragraph 
defining  the  trust,  Mr.  Winberry  takes  a  life 
estate  In  the  rents  and  income  of  the  es- 
tate which  amounts  to  the  same  thing  as 
an  equitable  life  estate  in  the  corpus.  He  Is 
expressly  allowed  to  manage  and  control  the 
property  and  to  apply  the  rents  and  income 
to  "such  purposes  as  he  may  desire  during 
his  natural  life."  It  Is  impossible  to  find 
that  there  is  any  intention  here  that  the  in- 
come shall  be  applied  only  to  purposes  re- 
lating to  the  support  or  welftire  of  the  chil- 
dren. The  requirement  that  he  shall  manage 
and  control  "as  he  may  think  best  for  the 
Interest  of  his  children"  indicates  to  my 
mind  only  a  cunning  intention  to  make  it  ap- 
pear that  the  children  are  equitably  inter- 
ested in  the  income  during  Mr.  Winberry's 
lifetime,  while  in  fact  such  is  not  the  case. 
This  provision  savors  of  fraud  and  deceit 
Mr.  Winberry  is  to  manage  and  control  the 
corpus  for  the  interest  of  his  children  while 
he  can  apply  the  income  to  all  "such  pur- 
poses as  he  may  desire." 

[4]  The  equitable  interest  of  Mr.  Winberry 
is  primarily  liable  for  the  debt  and  should 
be  exhausted  before  recourse  is  had  to  the 
Interest  In  remainder  belongins  to  the  chil- 
dren. 


4.  On  account  of  the  peculiar  character  of 
the  trust  by  which  the  attempt  is  made  to 
enable  Mr.  Winberry  to  distribute  his  estate 
among  his  children  whenever  his  life  estate 
is  attacked,  it  may  not  be  important  to  pro- 
vide'in  the  decree  for  the  exhaustion  of  the 
life  interest  before  recourse  is  had  to  the 
interests  of  the  remaindermen.  This  mat- 
ter may  be  determined  upon  settlement  of 
the  decree. 

[6]  In  case  recourse  Is  had  to  the  interests 
of  the  remaindermen,  provision,  perhaps, 
may  be  made  in  the  decree  for  apportioning 
the  complainant's  debt  equitably  among  the 
different  shares.  Iily  recollection  is  that  the 
share  of  one  child  consists  of  land  situate 
in  the  state  of  New  York.  How  far  equality 
of  burdens  among  the  children  may  be  inci- 
dentally effected  while  granting  the  com- 
plainant the  relief  to  which  he  is  entitled 
may  also  be  determined  ux>on  settlement  of 
the  decree.  This  matter  has  not  been  the 
subject  of  argument,  and  possibly  it  may  be 
proper  to  take  some  additional  testimony. 
It  occurs  to  me,  whether  an  appeal  is  taken 
or  not,  that  this  matter  may  be  reserved.  If 
the  complainant's  debt  is  to  he  paid  out  of 
this  entire  estate,  it  may  be  surmised  that 
the  defendants  may  avoid  having  the  decree 
adjust  any  equities  inter  sese,  if  they  are  all 
now  of  full  age,  by  making  arrangements  sat- 
isfactory to  themselves. 

The  foregoing  memorandum  was  furnish- 
ed to  counsel  as  a  sufficient  exposition  of  the 
theory  upon  which  the  decree  in  favor  of 
the  complainant  was  based.  If  when  this 
memorandum  was  prepared  I  had  had  the 
benefit  of  the  opinion  of  Judge  Dill,  wrlttoi 
for  the  Court  of  Errors  and  Appeals  In  the 
case  of  Washington  National  Bank  v.  Beatty 
et  al.  (June  21,  1910)  77  N.  J.  Eq.  252,  76 
Atl.  442,  the  decree  might  also  have  been 
stood  ui>on  another  ground.  Probably  the 
somewhat  uncertain  condition  of  our  law, 
which  the  above-cited  case  cleared  up,  im- 
pelled me  to  avoid  the  discussion  of  several 
questions  which  were  fully  argued  by  coun- 
sel in  regard  to  the  nature  of  the  fraudulent 
intent  of  the  settlor  requisite  to  make  his 
gift  void  as  against  debts  subsequently  con- 
tracted, and  not  within  the  scope  of  his 
actual  fraudulent  Intention.  In  this  case  of 
Washington  National  Bank  v.  Beatty  the 
opinion  contains  what  purports  to  be  a  de- 
liverance of  the  entire  court,  which,  althoagh 
not  necessary  to  the  decision  of  the  case, 
must,  I  think,  be  regarded  as  settling  the 
law  of  the  state  so  far  as  this  court  is  con- 
cerned. 

Under  the  authority  of  this  decision,  or 
this  deliverance,  this  voluntary  settlement 
by  Winberry  must  be  regarded  as  void  as 
against  the  complainant's  debt,  which  began 
to  be  contracted  eight  years  later,  and  was 
plainly  entirely  beyond  the  contemplation  of 
Winberry  when  the  trust  deed  was  made  in 
1895.     The  evidence  satisfied  my  mind  be- 
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yond  all  question  that  this  voluntary  con- 
vejance  In  trust  made  In  1895  was  made 
with  actual  Intent  on  the  part  of  the  gran- 
tor, WInfcerry,  to  put  his  property  where  his 
then  existing  creditors  could  not  reach  it 
The  trust  deed  bears  date  April  1,  1893,  and 
was  recorded  July  2,  1895,  and  on  July  19, 
1895,  the  creditors  of  Win  berry  settled  with 
him  for  50  cents  on  the  dollar  in  cash  and 
notes.  I  do  not  think  that  It  is  possible,  tm- 
der  the  circumstances  proved  in  this  case, 
to  doubt  the  actual  fraudulent  intent  of  Win- 
berry  in  making  this  voluntary  conveyance 
in  trust.  Under  the  sweeping  rule  applica- 
ble to  this  case  laid  down  by  the  Court  of 
Errors  and  Appeals  in  the  above-cited  re- 
cent case,  it  seems  to  be  unnecessary  to  en- 
ter into  the  question  whether  any  of  the  in- 
debtedness existing  when  the  voluntary  con- 
Teyance  was  made,  and  within  the  actual 
fraudulent  intent  of  Wlnberry,  remained  un- 
paid when  the  complainant's  debt  was  con- 
tracted, or  when  this  salt  was  begun,  or 
what  the  effect  of  such  fact  may  be  under 
our  law  or  the  law  of  other  Jurisdictions. 
Accepting  what  strictly  speaking  seems  to 
be  a  dictum  in  the  opinion  of  Judge  IMlI  as 
an  authorized  deliverance  o£  the  Ck)urt  of 
Errors  and  Appeals,  the  rule  seems  to  be 
now  settled  in  New  Jersey  that  a  voluntary 
conveyance  made  with  actual  fraudulent  in- 
tent ia  void  as  against  any  subsequent  cred- 
itor of  the  grantor,  even  though  his  debt  was 
contracted  long  after  the  voluntary  convey- 
ance was  made,  and  was  not  then  contem- 
plated by  the  grantor  as  a  possibility.  A 
Tolnntary  deed  having  the  taint  of  fraud, 
and  being  therefore  voidable  as  to  any  cred- 
itor, seems  to  stand  permanently  as  void 
against  all  future  creditors  of  the  grantor, 
however  remote  in  time  the  creation  of  their 
<lebts  may  be  from  the  making  of  the  fraud- 
ulent conveyance,  and  however  far  removed 
they  may  be  from  any  actual  fraudulent  in- 
tent of  the  grantor.  As  stated  by  Judge  Dill, 
If  the  conveyance  is  shown  to  have  been 
made  with  actual  intent  to  defraud  "any 
creditor  either  existing  at  the  time  when  the 
oonveyance  Is  made  or  subsequently,"  then  it 
follows  that  "the  conveyance  Is  proven  to  be 
fraudulent,  and  It  may  be  set  aside  at  the 
instance  of  any  class  of  creditors  without  re- 
gard to  the  time  when  the  debt  came  into 
existence." 


BACHB  et  al.  v.  CENTRAL  LEATHER  CO. 
et  al. 

(Court  of  Chancery  of  New  Jersey.     March  3, 
1911.) 

(SyUaitu  by  the  Court.) 

1.  corpobations  (§  198*)  —  stockholders — 
Meetinos—Pboxies— Injunction. 

A  preliminary  injunction  will  not  be  grant- 
ed restraining  the  defendants  from  voting  at 


the  annual  stockholderB*  meeting  for  the  election 
of  directors'  proxies  upon  52,430  out  of  729,- 
980  outstanding  shares  of  stock,  upon  the 
ground  that  there  had  been  a  severance  of  the 
riglit  to  vote  from  the  vested  title  to  and  own- 
ership of  the  stock,  where  it  appeared  that,  if 
the  ouestioned  shares  be  deducted  from  the 
476,500  shares  for  which  the  defendants  had 
proxies  there  would  still  be  left  to  them  proxies 
for  424,070  shares  against  which  nothing  was 
alleged,  or  nearly  60,000  shaies  more  than  a 
majority. 

[Ed.  Note.^For  other  cases,  see  Corporations, 
Cent.  Dig.  M  767-776;   Dec.  Dig.  i  198.»] 

2.  COKPOBATIONS     a     198*)— ST0CKnOU>EBS— 

Meetinqs — Pboxies. 

The  nature  and  characteristics  of  a  proxy 
explained. 

[EiJ.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  767-776;   Dec.  Dig.  |  198.*] 

3.  COBFOBATIONS     (|     201*)— StOCKHOIJJKBS— 

Meetings— Judicial  Supervision. 

A  master  of  this  court  will  not  be  appoint- 
ed to  supervise  such  election  on  the  ground 
that  inspectors  of  election  had  been  appointed 
by  the  present  board  of  directors  and  were  mere 
employes  of  the  company,  subject  to  the  direc- 
tion of  its  officers  and  witboat  independent 
judgment  in  deciding  upon  the  admission  or 
rejection  of  a  challenged  vote. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  765,  766,  774,  775;  Dec.  Dig.  | 
201.*] 

4.  Stockholders'  MEsnKss— Inspectors  or 
Election. 

The  powers  and  duties  of  such  inspectors 
of  election  defined. 

Bill  in  equity  by  Julius  S.  Bache  and  oth- 
ers against  the  Central  Leather  Company  and 
others.  Heard  on  motion  for  preliminary  In- 
junction.   Denied. 

Robert  H.  McCarter  and  Henry  Wollman, 
for  complainants.  Richard  V.  Llndabury  and 
Edward  M.  Shepard,  for  defendants. 

HOWELL^  V.  O.  The  complainants  are 
stockholders  of  the  Central  Leather  Compa- 
ny. They  seek  by  their  bill  to  interfere  with 
the  annual  meeting  of  the  stockholders  orig- 
inally called  for  February  23,  1911,  by  en- 
joining the  defendants  from  voting  thereat 
upon  certain  shares  of  stock,  and  to  have  the 
election  of  directors  supervised  by  a  master 
in  chancery.  The  company  was  organized 
under  the  New  Jersey  general  corporation 
law  with  an  authorized  capital  of  $80,000,- 
000,  divided  equally  between  common  stock 
and  preferred  cumulative  stock  carrying  a 
dividend  of  7  per  cent  annually.  Of  this 
authorized  issue  there  are  now  outstanding 
729,980  shares,  of  which  the  complainants 
own  and  represent  about  180,000  shares.  As 
the  time  for  the  annual  meeting  approached, 
the  officers  and  directors  for  the  current  year 
sought  proxies  from  the  other  stockholders 
to  be  voted  on  at  the  annual  meeting.  They 
have  succeeded  in  securing  proxies  for  vot- 
ing 476,500  shares,  which,  it  will  be  observed, 
is  an  amount  largely  in  excess  of  one-half  of 
the  stock  Issued  and  outstanding.  I  assume 
that  these  figures  are  correct,  because  they 
are  stated  substantially  in  the  same  way  in 
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a  circular  letter  addressed  by  tbe  proxy  com- 
mittee to  the  stockholders  of  the  company 
which  is  copied  and  included  in  the  complain- 
ants' affidavits,  and  therefore  relied  upon  by 
them,  and  stated  also  unequivocally  in  the 
affidavits  filed  on  behalf  of  the  defendants. 
If  these  facts  were  all  the  facts  in  the  case, 
it  would  be  difficult  to  see  how  any  Injunc- 
tion could  lawfully  issue  to  prevent  the  vot- 
ing of  any  or  all  of  the  shades  for  which  the 
present  administration  holds  the  proxies. 
The  complainants,  however,  allege  that  there 
are  52,430  shares  for  which  the  proxy  com- 
mittee holds  proxies  which  have  no  right  to 
be  voted  by  proxy  for  tbe  reason  that  there 
has  been  a  severance  of  the  right  to  vote  from 
the  vested  title  to  and  ownership  of  the 
stoclc.  It  is  said  that  the  defendants,  or 
some  of  them,  borrowed  shares  from  other 
shareholders  and  had  them  transferred  on 
the  company's  books  in  the  names  of  persons 
who  were  friendly  to  tbe  management  who 
then  gave  proxies  to  vote  upon  these  shares, 
and -that  immediately  thereafter  the  certifi- 
cates for  shares  were  returned  to  the  true 
owners.  In  the  meantime  the  directors,  by 
resolution,  closed  the  transfer  books  so  that 
it  became  impossible  to  have  the  stock  re- 
transferred  Into  the  names  of  the  owners, 
and  so  the  proxy  committee  are  enabled  to 
vote  upon  this  stock  at  the  annual  meeting 
without  regard  to  the  wishes  of  the  true 
owner.  And  the  position  is  aggravated,  the 
complainants  say,  by  the  fact  that  they  have 
become  the  purchasers  in  the  meantime  of  460 
shares  of  this  very  stock  which  now  belongs 
to  them  and  which  they  allege  will  be  voted 
against  them  at  the  annual  meeting,  and  that 
they  have  no  recourse  whatever. 

[2]  I  am  of  the  opinion  that  it  is  unlawful, 
and  a  gross  violation  of  the  public  policy  of 
this  state,  to  permit  or  contract  for  a  sepa- 
ration of  the  voting  power  of  corporate  stock 
from  its  ownership.  If  a  stockholder  exe- 
cutes a  proxy,  the  person  to  whom  it  runs 
is  the  stockholder's  agent,  and  be  must  vote 
in  accordance  with  the  instructions  given  ei- 
ther openly  or  tacitly  to  him  by  tbe  real  own- 
er of  the  shares.  Tbe  agency  is  of  such,  a 
cliaracter  that  It  may  be  abrogated  by  the 
appearance  of  the  shareholder  in  person  at 
the  meeting,  or  by  the  execution  of  a  subse- 
quent proxy  which  would  cancel  the  former 
one;  tbe  whole  situation  being  entirely  un- 
der the  control  of  tbe  stockholder  himself. 
Tbe  situation  as  to  the  stock  complained  of 
in  this  case  is  very  different  Here  the  stock- 
holder has  divested  himself  of  tbe  right  to 
vote  at  Btoclcbolders'  meetings  and  has  sold 
tbe  right  or  given  it  away  to  persons  who 
may  vote  It  wholly  in  opposition  to  bis  wish- 
es, and  thus  the  power  to  appoint  a  proxy 
degenerates  from  a  scheme  for  the  best  meth- 
od of  conducting  the  business  of  the  company 
into  a  mere  device  for  maintaining  the  con- 
trol. The  real  stockholder,  at  tbe  stockhold- 
ers' meetings,  has  a  right  to  have  the  other 
real  stoclUiolders  present  In  person  or  by 


proxy  for  the  purpose  of  considering  the  well- 
being  of  the^  company.  This  result  is  not 
reached  when  tbe  contest  is  one  which  is 
waged  merely  for  control  without  regard  to 
the  best  interests  of  the  corporation.  The 
authorities  are  Cone  v.  Russell,  48  N.  3.  Eq. 
208,  21  AQ.  847 ;  Guernsey  v.  Cook,  120  Mass. 
501 ;  Woodruff  ▼.  Wentworth,  133  Mass.  309 ; 
Warren  v.  Plm,  06  N.  J.  Eq.  382,  59  AU.  773 ; 
White  y.  Thomas  Inflatable  Tire  Co.,  52  N. 
J.  Eq.  178,  28  AU.  75 ;  Loewenthal  v.  Rubber 
Reclaiming  Co.,  52  N.  J.  Eq.  440,  28  AU.  454. 

[1]  If  the  case  turned  upon  this  point,  I 
think  it  would  have  to  be  decided  in  favor  of 
the  complainant,  but  It  does  not  If  yon  de- 
duct the  62,430  shares  complained  of  from 
tbe  476,500  shares  for  which  the  management 
have  proxies,  there  will  be  left  proxies 
against  which  nothing  is  alleged  for  424,070, 
which  is  nearly  60,000  shares  more  than  a 
mere  majority.  If,  therefore,  an  injunction 
should  run  against  the  voting  of  the  52,430 
shares,  it  will  cut  no  possible  figure  In  the 
election  for  the  reason  above  stated. 

It  Is  quite  apparent  that,  if  these  figures 
are  correct,  there  is  nothing  for  an  injunc- 
tion to  protect  There  is  no  charge  of  fraud 
or  coUasion  on  the  part  of  tbe  present  man- 
agement, and  there  does  not  appear  to  be  any 
irreparable  injury  growing  out  of  the  sit- 
uation. It  is  said  that  the  board  of  direc- 
tors, by  means  of  a  proxy  committee,  have 
canvassed  the  whole  field  of  stockholders  for 
proxies  running  in  the  name  of  three  of  the 
officers  and  directors  of  the  company  to  vote 
for  the  present  management  and  that  at  the 
same  time  the  same  board  has  appointed, 
three  inspectors  of  election,  who  are  mere 
employes  of  the  company  and  subject  to  the 
direction  of  the  officers,  and  who  therefore 
can  have  no  Independent  Judgment  in  mak- 
ing a  decision  upon  jJie  admission  or  rejec- 
tion of  a  diallenged  vote,  and  that  this 
amounts  in  law  and  in  equity  to  appointing 
tbe  present  management  to  be  Judges  in  their 
own  case.  The  practice  referred  to  stands 
upon  the  ground  of  Inveterate  usage.  It  Is 
sustainable  only  upon  tbe  ground  that  they 
bold  the  election  fairly  and  honestly  and 
neither  commit  or  permit  any  fraud  to  be 
perpetrated  upon  the  minority  stockholders. 

[4]  Ordinarily  speaking,  tbe  tellers  or  in- 
spectors of  tbe  election  at  a  corporation  meet- 
ing perform  only  ministerial  duties  and,  not- 
withstanding the  elaborate  by-law  on  the  sub- 
ject in  this  case,  J  do  not  see  bow  they  can 
be  given  Judicial  duties ;  they  certainly  can- 
not be  given  Judicial  duties  which  will  over- 
ride or  in  any  way  interfere  with  an  inquiry 
by  tbe  Supreme  Court  into  the  regularity  of 
the  company's  action. 

[1]  This  view  of  tbe  case  makes  it  unnec- 
essary for  me  to  discuss  the  question  of  tbe 
appointment  of  a  master  In  chancery  to  sa- 
perlntend  the  meeting,  as  was  done  by  Judge 
CaldweU  In  BarUett  v.  Gates  (G.  C.)  118 
Fed.  66,  and  as  was  approved  of  by  tbe  Su- 
preme Court  Of  Pennsylvania  In  Tunis   w. 
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HeBtonvUle  BaUroad  Co.,  148  Pa.  70,  24  Att. 
88,  15  Ij.  R.  A.  665 ;  bnt  I  am  constrained  to 
say  tbat  In  my  opinion  the  cases  called  to  my 
attention  on  behalf  of  the  complainants  In 
this  connection  do  not  go  to  the  extent  claim- 
ed. Chancellor  McGill,  in  Archer  v.  Ameri- 
can Waterworks  Co.,  50  N.  J.  Eq.  33,  24  AtL 
508,  evidently  meant  to  say  that  the  power 
of  the  Court  of  Ctiancery  to  protect  corporate 
elections  would  be  exercised  by  means  of  in- 
junctions, and  such  is  undoubtedly  the  mean- 
ing of  the  opinion  of  Chancellor  Pitney  In 
Warraa  ▼.  Plm,  66  N.  J.  Bq.  382,  59  Ati.  773. 
The  statement  made  by  Chancellor  Runyon 
in  Lehigh  Coal  k  Navigation  Co.  t.  Central 
Railroad  Company  of  New  Jersey,  85  N.  J. 
Eq.  353,  as  to  the  exercise  of  the  power  of 
the  court  to  provide  for  corporate  elections, 
refers"  to  the  affairs  of  a  railroad  company 
wliich  were  being  administered  by  the  Court 
of  Chancery  by  a  receivership,  which  gave 
the  court  such  control  over  the  affairs  of  the 
company  that  it  had  power  to  order  an'  elec- 
tion as  part  and  parcel  of  its  plan  of  manage- 
ment 
The  motion  will  therefore  be  denied. 


0HAMBE31S  v.  PHITADBLPHIA  PIC- 
KLING CO. 

(Sapreme    Court    of   New    Jersey.      Nov.    13, 
1911.) 

L  Apfkai,  aitd  EjBbob  (I  lin*)— Rehitiitct 

— TniE  OT  Filing. 

The  remittitur  from  the  Court  of  Errora 
and  Appeals  was  dated  March  6th,  when  the 
opinion  waa  delivered,  bnt  the  file  mark  In- 
doi8«d  thereon  by  the  clerk  of  that  court  was 
April  24tb,  13  days  after  the  case  was  ac- 
tnaUy  retried  below.  Held,  that  the  reason- 
able inference  was  that,  though  the  remittitur 
was  ordered  by  the  apjpellate  court  on  March 
6tb,  It  was  not  filed  in  -the  clerk's  office  by 
the  attorneys  until  April  24th,  after  the  case 
was  actually  retried  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4646;   Dec.  Dig.  f  1191.*] 

2.  Appeal  aro  Ebbob  (S  1187*>— Hntbt  or 
R  E  M  I  T  t'i  T  u  B— JuBiSDicnon  OF  LOWEB 
Court— TnjB  o»  AcgciRiNO. 

Where  tbe  remittitur  was  not  actually 
filed  until  April  24th,  the  lower  court  did  not 
have  power  to  retry  the  case  on  April  11th, 
though  the  remittitur  was  ordered  by  the  ap- 
pellate court  on  March  6th ;  the  record  having 
been  removed  by  the  court  of  error,  and  the 
lower  court  having  no  jurisdiction  till  it  is 
tetnmed. 

[E!d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  |  4642;    Dec.  Dig.  f  1187.*] 

Action  by  Walter  Chambers  against  the 
Philadelphia  Pickling  Company.  On  rule  to 
ihow  cause.    Rule  made  absolute. 

Argued  June  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  VOOR- 
HEES,.  JJ. 

Wilson  tc  Carr,  for  tbe  rale.  Wescott  & 
Wescott  opposed. 


GUMMERE,  C.  J.  [1,  2]  This  case  was 
tried  at  the  Camden  circuit  on  April  11,  1911, 
in  the  absence  of  the  defendant  and  resulted 
in  a  verdict  for  the  plaintiff.  The  case  had 
been  in  the  Court  of  Errors  and  Appeals  on 
a  review  of  a  judgment  overruling  a  demur- 
rer. 79  Atl.  273.  The  remittitur  from  the 
Court  of  Errors  and  Appeals  bears  date 
March  6,  1911;  the  file  mark  indorsed  upon 
it  by  the  clerk  of  the  Court  of  Errors  and 
Appeals,  however,  bears  date  April  24,  1911, 
13  days  after  the  trial  at  the  circuit  The 
reasonable  conclusion'  to  be  drawn  from  these 
variant  dates  is  that,  although  the  remittitur 
was  ordered  by  the  appellate  court  on  the 
6th  day  of  March  (that  being  the  date  upon 
which  the  opinion  of  that  court  was  delivered 
in  the  case),  the  plaintiff's  attorney  failed 
to  file  tlie  remittitur  in  the  clerk's  office  nntU 
the  24th  of  April.  On  this  assumptloii,  the 
trial  was  premature,  for  the  writ  of  error 
removed  the  record  into  the  court  of  review, 
and  that  record  remained  there  until  the  re- 
mittitur was  actually  entered.  Welch  v. 
Brown,  42  N.  J.  Law,  324.  Moreover,  under 
rule  39  of  the  Court  of  Errors  and  Appeals, 
the  record  is  not  permitted  to  be  actually 
remitted  to  the  court  below  until  after  tbe 
expiration  of  10  days  from  tbe  date  of  tbe 
oitry  of  the  remittitur,  without  a  special 
order  of  tbe  court  Until  the  record  was  re- 
turned, the  court  l)elow  was  without  power 
to  try  the  case.  For  this  reason,  the  rule  to 
show  cause  wUI  be  made  absolute. 


DAVIS  ▼.  PALMBR. 

(Court  of  Gbanceiy  of  New  Jersey.    Jan.  27, 
1911.) 

(SyUdbut  hy  the  Court.) 

1.  Pabtition  (S  79*)— Actions— Mode  of  Ao-  . 
T0AL  Pabtition. 

Partition  Act  (P.  L  1898,  p.  666)  i  65, 
expressly  empowers  the  Court  of  Oiancery  in 
its  discretion  to  grant  tbe  desire  of  tenants  in 
common  who  elect  to  have  their  shares  set  off 
in  one  parcel  without  partition  inter  sese,  and 
where  the  complainant  is  one  of  six  equal  ten- 
ants in  common  of  the  lands  In  question,  and 
the  defendants  comprise  tbe  other  five  coten- 
ants  and  unite  in  an  answer  joining  In  the 
prayer  of  a  bill  that  a  commission  issue  to  make 
partition,  but  expressly  declaring  their  election 
to  have  their  shares  set  off  to  them  jointly,  and 

graying  that  the  interest  of  tbe  complamant 
e  set  off  to  him  in  severalty,  the  answer 
should  be  submitted  to  the  master  on  the  ref- 
erence to  him  of  the  other  matters. 

[EM.   Note.— For   other   cases,   see   Partition, 
Cent  Dig.  U  224,  225;    Dec  Dig.  f  79.*] 

2.  Pabtition  (§  77*)— AonoNS— Modb  of  Ac- 
tual Partition. 

Where  one  party  holds  five  shares,  and 
the  other  party  holds  one  share,  the  question 
is,  not  whether  the  land  can  be  divided  mto  six 
shares  of  equal  value,  but  whether  the  land  can 
be  divided  into  two  shares  having  the  ratio  of 
falue  of  five  to  one;  or,  in  other  words,  wheth- 
er a  portion  can  be  set  off  which  will  be  one- 
sixth  the  value  of  the  whole  tract  without  prej- 
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udice  to  the  owners,  and  without  disregarding 
any  equities  of  the  two  parties. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  SI  2U-223;   Dec.  Dig.  g  77.*] 

3.  Pabtition  (S  78*)— Actions— Mod*  of  Ao- 

TUAI,  PaBTITION. 

The  distribution  by  lot  in  sach  a  case  is 
impracticable,  and  not  binding  upon  this  court. 
[Ed.  Note.— For   other   cases,   see   Partition, 
Cent.  Dig.  ii  265-273 ;   Dec.  Dig.  §  7&*] 

4.  FosMEB  Decision  Followed. 

The  practice  approved  and  followed  in 
Wain  V.  Meirs,  27  N.  J.  Eq.  351,  854,  follow- 
ed in  this  suit. 

Bill  In  equity  by  Mark  W.  Davis  against 
Euuua  L.  Palmer  for  partition.  Heard  on 
motion  to  confirm  the  master's  report  De- 
cree entered. 

George  P.  Riist,  for  the  motion.  Frank 
W.  Hastings,  Jr.,  and  Frank  P.  McDermott, 
opposed. 

STEVENSON,  V.  C.  Objection  Is  made  to 
confirming  the  master's  report  because  he 
has  reported  that  partition  cannot  be  made 
without  great  prejudice  to  the  owners, 
whereas  it  is  insisted  that  actual  partition 
can  and  ought  to  be  made.  All  the  parties 
were  before  the  court  and  were  represented 
by  counsel  on  the  argument  of  this  motion, 
the  one  party  contending  that  the  master's 
report  should  be  confirmed,  and  the  premis- 
es should  be  sold,  and  the  other  party  con- 
tending that  the  master's  report  should  be 
set  aside  or  disregarded.  No  application  was 
made  to  have  the  cause  in  any  event  sent 
l;ack  to  the  master  for  further  considera- 
tion, and  there  seems  to  be  no  reason  why 
the  court  should  not  dispose  of  the  case  in 
its  present  aspect  without  any  further  ref- 
erence to  a  master. 

1.  The  premises  in  question  consist  of  a 
farm  near  Hasbrouck  Heights,  having  a 
width  of  about  550  feet  and  a  length  of 
About  4,000  feet.  The  Polllfly  road  runs 
through  the  easterly  end  of  this  long,  nar- 
row farm.  The  whole  tract  Is  adjacent  to 
similar  lands  which  are  in  the  hands  of  real 
estate  operators  for  "development,"  and  It 
is  no  longer  capable  of  being  advantageously 
applied  to  farming  purposes.  Its  value, 
about  $1,000  an  acre,  shows  that  it  cannot 
any  longer  be  dealt  with  as  a  farm  or  as 
farm  lands.  The  complainant  Mark  W.  Da- 
vis Is  one  of  six  equal  tenants  in  common 
of  the  above-mentioned  farm.  The  defend- 
ants embrace  the  other  five  tenants  In  com- 
mon. 

2.  Having  In  view  the  shape  of  the  land 
and  the  number  of  tenants  In  common,  there 
seem  to  be  very  strong  grounds  to  sustain 
the  report  of  the  master  to  tlie  effect  that 
this  tract  of  farm  land  cannot  be  actually 
divided  Into  six  parts  without  great  preju- 
dice to  the  owners.  The  main  scheme  for 
dlvigion,  which  was  the  subject  of  examina- 
tion and  argument  before  the  master,  seems 


to  involve  the  dividing  of  this  long,  nar- 
row strip  of  land,  one  eai  of  which  Just 
projects  beyond  the  road  into  six  strips,  each 
of  which  would  be  less  than  100  feet  wide 
and  about  4,000  feet  long. 

[1]  3.  The  reference,  however,  In  this  case 
was  not  the  ordinary  reference  in  an  uncon- 
tested partition  suit.  The  five  owners  who 
appear  as  defendants  unite  in  an  answer 
joining  In  the  prayer  of  the  bill  that  a  com- 
mission issue  to  make  partition  but  express- 
ly declaring  their  election  to  have  their 
shares  set  off  to  them  jointly,  and  praying 
that  the  interest  of  the  complainant  be  set 
off  to  him  in  severalty.  This  answer  was  or 
should  have  been  submitted  to  the  master; 
the  reference  having  been  made  under  rale 
29.  Probably  the  attention  of  the  master 
was  not  called  to  this  answer,  and  he  may 
have  supposed  that  the  reference  was  in  tbe 
usual  form  in  uncontested  partition  suits. 
The  depositions  seem  to  have  been  taken 
upon  the  theory  that  any  actual  partition 
must  be  Into  six  shares  equal  in  value 

4.  The  rule  in  equity  is  well  settled  that 
where  one  tenant  in  common  has  Improved  a 
portion  of  the  land  or  has  wasted  a  por- 
tion, or  where  one  party  owns  a  larger  share 
than  the  others,  the  partition  often  most 
be  made  so  as  to  recognize  all  equities,  and 
a  division  Into  shares  of  equal  value  may 
be  impracticable  and  inequitable.  Polhemus 
V.  Emson,  30  N.  J.  Eq.  405. 

[21  Where  one  party  holds  five  shares  and 
the  other  parts' holds  one  share,  the  ques- 
tion is,  not  whether  the  laud  can  be  divided 
Into  six  shares  of  equal  value,  but  whether 
the  land  can  be  divided  into  two  shares  hav- 
ing the  ratio  of  value  of  five  to  one.  Other- 
wise stated,  the  question  is  whettier  a  por- 
tion can  be  set  off  which  will  be  one-sixth 
the  value  of  the  whole  tract  without  preju- 
dice to  the  oij'ners,  and  without  disregard- 
ing any  equities  of  the  two  parties. 

[31  The  distribution  of  parcels  by  lot  in 
such  a  case,  as  well  as  in  many  other  cases, 
where  equity  requires  particul<(r  portions 
to  be  assigned  to  particular  parties.  Is  im- 
practicable, and  the  use  of  the  lot  is  not 
obligatory  upon  the  Court  of  Chancery.  Mc- 
Mullin  V.  Doughty,  62  N.  J.  Bq.  252.  2Si. 
258,  49  Atl.  914,  affirmed  63  N.  J.  Eq.  800. 
52  Atl.  1132;  Dan.  Ch.  Pr.  (6th  Am.  Ed.) 
1150,  1158. 

5.  Our  present  partition  act  (P.  L.  1898,  p. 
fiCC,  S  63)  expressly  empowers  the  Court  of 
Chancery  in  its  discretion  to  gratify  the  de- 
sire of  tenants  in  common  who  elect  to  Iwve 
their  shares  set  off  In  one  parcel  wlthont 
partition  inter  sese.  No  reason  has  been 
suggested  why  the  request  of  the  five  defend- 
ants set  forth  in  their  answer  should  not  be 
granted.  The  master,  as  stated  above,  ap- 
parently did  not  consider  such  request.  Un- 
less some  facts  ere  hereafter  disclosed,  which 
do  not  now   appear,   these  five  defendants 
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should  be  treated  as  a  single  owner  of  an  un- 
divided flTe-slxths  sbare. 

[4]  6.  The  practice  approved  and  followed 
In  Wain  y.  Melra,  27  N.  J.  Eq.  351,  354,  seems 
to  be  directly  applicable  to  this  case.  A 
commission  will  issue  In  the  usual  form 
prescribed  In  that  case,  and,  If  the  commis- 
sioners find  that  they  cannot  set  off  to  the 
complainant  a  parcel  equal  In  value  to  one- 
sixth  the  value  of  the  whole  tract  without 
prejudice  to  the  owners,  they  wlU  so  report. 


ElARL  V.  EAItU 

(Court  of  Chancery  of  New  Jersey.     Nov.  S, 
1911.) 

(Syllalu*  hv  *^»  Court.) 
DivoBCK   (I  214*)  —  Alimont  and  Counsel 

Fees— Pbima  Pacib  Case. 

When  a  wife,  in  a  suit  for  divorce  against 
her  husband,  petitions  for  alimony  and  counsel 
fee  pendente  bte,  her  awom  statement  alone  in 
proof  of  the  alleged  matrimonial  offense  is  in- 
snfficient ;  for,  in  order  to  obtain  preliminary 
relief,  she  must  make  a  prima  facie  case,  and, 
as  a  divorce  in  this  state  is  never  granted  up- 
on the  uncorroborated  testimony  of  the  com- 
plaining party,  a  prima  facie  case  is  not  made 
by  her  affidavit  unsupported  by  other  evidence. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  U  626-631 ;   Dec.  Dig.  J  214.»] 

BUI  by  Irma  Leigh  Earl  against  Binney 
Woodward  Barl  for  divorce.  Application  for 
alimony  and  counsel  fee  pendente  lite.  De- 
nied. 

John  H.  Backes,  for  petitioner.  Eckard  P. 
Budd  and  Joseph  H.  Craskill,  for  defendant 

WAITER,  V.  C.  This  is  a  cause  for  di- 
vorce for  alleged  adultery  on  the  part  of  the 
defendant  After  instituting  her  suit  the 
wife  filed  a  petition  for  alimony  and  counsel 
fee  pendente  lite.  On  this  application  the 
only  proof  offered  of  the  alleged  matrimonial 
offense  was  the  sworn  statement  of  the  wife. 
She  testifies  to  facts,  which,  if  true,  point 
conclusively  to  the  commission  of  adultery 
by  the  husl'and.  He  resists  the  application 
for  preliminary  allowances  and  denies  on 
oath  that  be  Is  guilty  of  the  offense  laid  to 
bis  charge.  ' 

This  Is  not  a  case  In  which  the  wife  Is 
required  td  preponderate  in  the  prooft  on  the 
preliminary  application  in  order  to  prevail, 
(as  in  the  case  of  Saydam  v.  Snydam,  80  Atl. 
1057),  for  she  sues  for  divorce  a  vinculo  in 
apparent  good  faitb  and  Is  a  favored  suitor. 
But  nevertheless,  in  order  to  entitle  her- 
self to  alimony  and  counsel  fee  pendente 
lite,  she  must  make  a  prima  fade  case,  and 
the  testimony  of  the  injured  party  alone 
does  not  make  a  prima  fade  case  In  a  suit 
for  divorce.  In  this  state  a  divorce  Is  never 
granted  upon  the  uncorroborated  testimony 
of  the  complaining  party.  McShane  v.  Mc- 
Shane,  45  N.  J.  Eq.  341,  19  Atl.  465;  Hires 
V.  Hires,  61  N.  J.  Eq.  491,  4S  AU.  598;   Oar- 


cin  V.  Garcln,  62  N.  J.  Bq,  189,  60  Att.  71. 
Therefore  the  oath  of  the  petitioner  alone 
is  not  a  sufBdent  foundation  for  a  decree, 
nor  is  it  sufficient  to  entitle  the  petitioner  to 
preliminary  relief,  for  she  must  on  that  ap- 
plication at  least  show  the  court  that  she  has 
such  a  case  as,  if  proved  on  final  bearing, 
will  oitltle  her  to  the  relief  she  seeks.  And 
this,  of  course,  is  mtlrely  aside  from  the  de- 
fendant's denial. 

In  Streltwolf  v.  Streltwolf,  68  N.  J.  Bq. 
570,  at  page  574,  43  Atl.  904,  at  page  906  (45 
L.  R.  A.  842),  Judge  Adams,  speaking  for  the 
Court  of  Errors  and  Appeals,  said :  "A  tius- 
band  is  bound  to  support  his  wife,  though 
she  is  separated  from  him,  unless  she  is  in 
fault  When  in  apparent  good  faith  she  sues 
him  for  a  divorce  or  for  separation,  and  sets 
forth  a  prima  fade  case,  there  Is  no  pre- 
sumption that  she  Is  In  fault  She  is  there- 
fore entitled  to  alimony  pendente  lite." 

The  motion  for  preliminary  allowances 
must  be  denied;  but  under  the  circumstanc- 
es, the  denial  will  be  without  prejudice  to 
the  renewal  of  the  application  on  suffldent 
proof. 


WASHBURN  V.  UNITED  STATES 
CASUALTY  CO. 

(Supreme  Judicial  Court  of  Maine.     Nov.  20, 
1911.) 

1.  IRSUBANCB    (I    146*)— GONTBAOT— ACCIDBI.T 

Insubancb  —  Renswai.  —  Evidiincb— Sur- 

FICIENCT. 

A  general  insurance  agent  pursuant  to  a 
long  course  of  dealing  with  decedent  and  under 
instructions  "never  to  let  a  policy  expire  unless 
told  to,"  received  a  renewal  receipt  from  an  ac- 
cident insurance  company  and  attached  it  to 
decedent's  policy,  then  in  the  agent's  safe, 
charging  the  renewal  premiam  to  decedent, 
crediting  the  amount  to  the  company,  and  at- 
taching copy  of  the  receipt  to  the  policy  register. 
Decedent  intended  to  have  the  policy  renewed, 
and  nnderstood  that  it  had  been.  Held,  that 
the  policy  was  legally  renewed. 

[Ed.   Note.— For  other   cases,  see   Insurance, 
Cent.  Dig.  |S  276-291;  Dec.  Dig.  §  145.*] 

2.  Insurance  (J  137*)— Pbemiums — Cbedit — 
Presumptions. 

Credit  is  presumed  to  have  been  extended 
to  insured  for  a  premium,  if  the  policy  was  de- 
livered without  requiring  payment. 

[Ed.-  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  {  239;    Dec.  Dig.  §  137.*] 

3.  Insurance  (§  379'y— Accident  Insubanck 
—  Application  —  Warranties  —  Estoppel 
ST  Agent's  Act 

Under  Rev.  St  c-  49,  §  93,  providing  that 
insurance  agents  shall  be  regarded  as  in  the 
place  of  their  principals,  an  accident  insurance 
company  is  l>ound  by  its  general  agent's  act  in 
writing  and  signing^  an  application,  at  appli- 
cant's request,  containing  representations  as  to 
applicant's  occupation  and  habits. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  §  999,   Dec.  Dig.  i  379.*] 

Report    from    Supreme    Judidal    Court, 
Somerset  County,  at  Law. 
Action  by  LilUan  J.  Washburn  against  the 
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Dnlted  States  Caraalty  Company.     On  re- 
port   Judgment  for  plaintiff. 

Assumpsit  on  an  accident  Insurance  pol- 
icy for  $5,000,  Issued  to  Henry  Washburn, 
the  bufiband  of  the  plaintiff,  and  payable  to 
the  plaintiff,  as  beneficiary,  in  dvent  of  the 
death  of  the  said  Henry  Washburn,  "result- 
ing from  bodily  injury  effected  by  external, 
violent,  and  accidental  means."  This  cause 
has  previously  been  before  the  law  court  on 
exceptions.  See  Washburn  v.  United  States 
Casualty  Company,  106  Me.  411,  76  Atl.  902. 
At  the  condnslon  of  the  evidence  in  the  sec- 
ond trial,  the  case  was  reported  to  the  law 
court  for   determination. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,   JX 

George  W.  Gower  and  Turner  Buswell, 
for  plaintiff.  Merrill  &  Merrill,  for  defend- 
ant 

WHITEHOUSE,  O.  X  [11  This  is  a  suit 
npon  an  accident  insurance  policy  for  $5,- 
000  issued  to  Henry  Washburn,  payable  to 
the  plaintiff,  as  beneficiary,  in  the  event  of 
the  death  of  the  insured,  "resulting  from 
bodily  injury  effected  by  external,  violent 
and  accidental  meana"  It  is  alleged  that 
the  Insured  came  to  bis  death  on  the  2l8t 
day  of  February,  1908,  as  the  result  of  such 
a  bodily  Injury  sustained  on  the  19th  of  the 
same  month,  and  In  this  action  the  plaintiff 
seeks  to  recover  the  amount  of  the  indem- 
nity for  the  loss  of  life  as  stipulated  In  the 
policy.  The  case  has  previously  been  before 
the  law  court  on  exceptions  to  the  ruling  of 
the  presiding  Justice  ordering  a  nonsuit 
Wasbbnm  ▼.  Casualty  Company,  106  Me. 
411,  76  Atl.  902.  The  exceptions  were  sus- 
tained, and  the  case  now  comes  to  the  law 
court  a  second  time  on  a  report  of  the  evi- 
dence presented  at  the  former  trial  and  cer- 
tain additional  testimony  Introduced  at  the 
second  hearing.  Upon  so  much  of  this  evi- 
dence as  is  legally  admissible,  the  law  court 
will  now  finally  determine  all  questions  of 
law  and  fact  involved  In  the  case. 

It  will  be  seen,  from  an  examination  of 
the  former  opinion  in  tltis  case  in  106  Me. 
411,  76  Atl.  902,  that  the  only  question  in- 
volved in  the  exceptions  which  was  argued 
by  counsel  and  considered  by  the  court  was, 
whether  the  original  policy,  which  by  its 
terms  expired  January  16,  1908,  a  month  be- 
fore the  death  of  the  insured,  had  been  re- 
newed according  to  the  regulations  and  prac- 
tice of  the  company,  and  the  established 
«ourse  of  business  between  its  agent  and  the 
Insured,  so  as  to  be  legally  in  force  at  the 
time  of  the  accident  It  was  then  the  de- 
fendant's principal  contention  that  its  liabil- 
ity terminated  with  the  expiration  of  the 
original  policy.  But  the  opinion  holds  that 
the  evidence  then  before  the  court  was  suf- 
ficient to  warrant  the  conclusion   that  a 


valid  contract  of  renewal  had  been  made 
t>etween  the  parties,  and  that  the  policy  was 
in  force  at  the  time  of  the  death  of  the  in- 
sured. 

A  careful  examination  of  the  additional 
evidence  now  before  the  court  in  connection 
with  the  former  testimony,  fails  to  disclose 
any  material  fact  tending  In  any  degree  to 
detract,  from  or  impair  the  force  and  effect 
of  the  original  evidence  before  the  court  on 
exceptions.  On  the  contrary,  there  is  new 
and  important  evidence  introduced  by  the 
plaintiff,  which  very  materially  strengthens 
the  foundation  upon  which  the  former  opln. 
ion  was  based,  that  the  original  policy  had 
been  legally  renewed. 

According  to  the  former  testimony,  for  10 
or  15  years  prior  to  the  date  of  the  policy  in 
suit  Mr.  GrUfin,  the  general  agent  of  the 
company,  had  been  intrusted  with  the  en- 
tire charge  of  Mr.  Washburn's  insurance 
business,  and  kept  all  of  bis  jpolldes  in  tils 
safe  In  a  pigeonhole  devoted  exclusively  to 
that  purpose.  Mr.  Griffin  stated  that  he 
had  "explicit  Instructions"  from  Mr.  Wash- 
bum  "never  to  let  a  policy  expire  unless 
he  was  told  to,"  and  tliat  under  that  in- 
struction all  of  his  policies  had  been  renew- 
ed. It  was  contended  in  behalf  of  the  de- 
fendant, however,  that  this  instruction  "nev- 
er to  let  a  policy  expire"  must  be  restricted  In 
Its  application  to  the  then  existing  contractat 
and  that  it  could  not  properly  be  extended 
to  include  new  contracts  of  insurance,  like 
the  one  in  question,  that  might  afterward  be 
made.  It  further  appeared  that  about  a 
month  before  January  16,  1906,  the  date 
named  for  the  expiration  of  the  original 
policy,  according  to  the  usual  course  of  bnsir 
ness,  Mr.  Griffin  received  from  the  compa- 
ny a  renewal  receipt  to  continue  the  policy 
in  force  another  year.  Before  the  expira- 
tion of  the  policy  Mr.  Griflln  duly  counter- 
signed this  renewal  receipt  and  attached  it 
to  the  policy  then  in  Mr.  Washburn's  pigeon- 
bole  in  the  safe,  and  January  16,  1906; 
charged  the  renewal  premium  of  $25  to 
Washburn  and  credited  the  amount  to  the 
company,  and  also  attached  a  copy  of  it  to 
his  policy  register.  It  was  in  evidence  that 
Mr.  Washburn  was  never  required  by  the 
agent  to  pay  cash  for  a  policy,  but  paid 
the  premiam  only  on  presentation  of  a  bill 
therefor,  after  the  policy  had  been  deposited 
in  the  pigeonhole  of  the  agent's  safe.  [2] 
Indeed,  when  a  policy  is  delivered  without 
requiring  payment  the  presumption  is  that 
a  credit  was  Intended  and  the  policy  is  val- 
id. Miller  V.  Ufe  Ins.  Company,  12  Wall. 
303,  20  L.  Ed.  398.  From  the  evidence  then 
before  the  court  it  satisfactorily  appeared 
that  Mr.  Griffin  understood  that  be  was  ex- 
pected to  renew  this  policy,  and  from  tlie 
whole  tenor  of  his  evidence,  and  especially 
from  his  letter  acknowledging  the  receipt  of 
the  plaintiff's  proof  of  loss,  It  was  manifest 
that  Mr.  Griffin  understood  that  the  policy 


Digitized  by 


Google 


M&) 


WASHBUKN  T,  UNITED  STATES  CASUAIiTT  CX). 


BT7 


bad  been  roiewed  and  was  In  fall  force  at 
the  time  of  tbe  accident 

It  was  not  80  distinctly  and  conclusively 
shown,  however,  by  direct  evidence,  that  Mr. 
Wasbbnm  Intended  to  have  It  renewed  or 
nnderstood  that  It  had  been  renewed.  Bnt 
this  evidence  is  now  supplied,  and  all  ques- 
tion npon  that  point  removed  by  the  testi- 
mony given  In  her  deposition  at  this  second 
bearing,  by  Miss  Lord,  who  bad  been  pol- 
icy derk  and  bookkeeper  In  Mr.  Orlffln's  of- 
fice for  13  years.  In  answer  to  Interroga- 
tories she  testified  as  follows  upon  this 
branch  of  the  case: 

"Q.  Were  yon  acquainted  with  Mr.  Henry 
Washbnm  In  bis  lifetime? 

"A.  Yes,   sir. 

"Q.  Shortly  before  his  death  did  Mr. 
Washburn  call  at  Mr.  Orlffln's  office? 

"A.  Yes,  sir. 

"Q.  Will  yon  fir  the  time  as  nearly  as 
you  can? 

"A.  I  can't  say  whether  it  was  a  week  or 
two  wedcs  before,  bnt  it  was  a  very  short 
time  before  his  death. 

"Q.  Now,  will  yon  state  what  was  said 
and  done  by  Mr.  Washburn  at  that  time, 
and  what  you  yourself  did  in  connection 
with  bis  business? 

"A.  I  can't  remember  tbe  exact  words  he 
said.  Mr.  Washburn  came  in  and  asked  if 
Mr.  Griffin  was  liere,  and  when  told  he  was 
not,  said  he  had  no  special  word  to  leave, 
except  that  he  was  going  away  on  a  short 
trip,  add  for  Mr.  Orlffln  to  look  after  his  in- 
surance matters,  as  he  always  had.  He  ask- 
ed some  question  about  some  insurance,  I 
don't  Just  remember  what,  and  I  went  to 
the  safe  and  got  all  bis  insurance  papers — 
they  were  bound  together — gave  them  to 
him,  and  he  took  them  and  ran  them  over 
In  his  hand.  I  don't  know  how  much  time 
he  spent  on  them — I  can't  tell.  He  lianded 
them  back  and  started  to  go  out,  and  came 
back  and  Jost  repeated  bis  injunction  for 
Mr.  Griffin  to  keep  up  his  insurance,  and  re- 
marked that  he  would  do  so  anyway.  That 
was  all  the  conversation  he  had.  I  think 
Mr.  Washburn's  own  words  were  for  John 
not  to  let  anything  expire,  if  I  remember  bis 
own  words.    That  was  what  be  always  said. 

"Q.  Whether  or  not  this  policy.  No. 
X126S0,  was  handed  by  you  to  Mr.  Wash- 
bom  among  the  other  policies? 

"A.  It  was, 

"Q.  Whether  or  not  at  that  time  it  bad  at- 
tached to  it  tbe  renewal  agreement  A29660, 
countersigned  by  lilr.  Oriflln? 

"A.  It  bad. 

"Q.  To  make  my  question  clear,  whether 
or  not  the  renewal  agreement  had  been 
conntersigned  by  Mr.  Griffin  before  that 
time? 

"A.  Yes,  sir. 

"Q.  After  Mr.  Waahbnm  had  looked  over 
his  policies,  as  yon  have  testified,  what  was 
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done  with  them,  including  the  policy  and  re- 
newal abont  which  we  have  been  talking? 

"A.  He  retnmed  them  to  me  and  I  put 
them  back  in  the  safe." 

It  is  thus  made  clear  that  there  was  a 
correlative  obligation  between  the  Insurer 
and  the  Insured,  and  tbe  contract  was  legal- 
ly renewed. 

[3]  But  it  Is  further  contended  in  behalf 
of  tbe  company  that  the  warranties,  in  the 
plaintiff's  application  for  the  policy  and  in 
tbe  schedule  of  statements,  that  be  was  a 
"hotel  keeper"  and  that  he  was  "free  from 
any  intemperate  habits,"  were  not  true. 

It  is  proved  beyond  controversy,  however, 
that  Mr.  Griffin  himself,  the  defendant's 
general  agent,  wrote  the  application  for  the 
policy  and  under  his  general  authority  and 
implied  request  signed  Mr.  Washburn's  name 
to  it,  and  answered  the  interrogatories  re- 
specting his  occupation  and  habits.  In  the 
absence  of  Mr.  Washburn,  and  without  any 
knowledge  on  his  part  of  tbe  nature  of  tbe 
answers.  These  facts  are  conclusive  as 
against  the  company's  contention  upon  this 
point 

It  is  provided  by  section  93  of  chapter  49, 
E.  S.,  that  "such  agents  (of  foreign  insurance 
companies)  and  the  agents  of  all  domestic 
companies  shall  be  regarded  as  in  tbe  place 
of  the  company  in  all  respects  regarding  any 
Insurance  effected  by  them  The  company 
is  bound  by  their  knowledge  of  the  risk  and 
of  all  matters  connected  therewith.  Omis- 
sions and  misdescriptions  known  to  the 
agent  shall  be  regarded  as  known  by  the 
company  and  waived  by  it  as  if  noted  in 
the  policy."  In  Marston  v.  life  Ins.  Co., 
89  Me.  266,  36  Atl.  389,  56  Am.  St.  Rep.  412, 
it  was  held  in  the  case  of  a  life  insurance 
policy  that  where  tbe  application  is  drawn 
by  the  authorized  agent  of  the  company,  and 
the  answers  to  tbe  questions  therein  are 
written  by  the  agent  In  filling  the  applica- 
tion, without  fraud  or  collusion  on  the  part 
of  ttie  applicant,  the  company  is  estopped 
from  controverting  the  truth  of  such  state- 
ments in  an  action  on  the  policy.  See,  also, 
Hilton  V.  Phoenix  Assurance  Co.,  92  Me.  272, 
42  Atl.  412;  Hewey  v.  Insurance  Co.,  100 
Me.  523,  62  Atl.  600. 

As  stated  in  the  opinion  in  the  case  last 
cited:  "It  is  incumbent  upon  the  company 
to  show  that  the  misrepresentations  were 
his  (the  applicant's),  and  not  mistakes  or 
misrepresentations  of  its  own.  *  •  • 
Otherwise  it  would  be  in  tbe  power  of  the 
company  or  its  agents  in  such  a  case  to 
fraudulently  destroy  the  legal  status  of  the 
policy  so  obtained." 

It  Is  conceded,  however,  that  the  warranty 
in  regard  to  the  applicant's  occupation  was 
true  at  the  date  of  the  policy,  and  it  satis- 
factorily appears  that  although  be  ceased  to 
be  a  hotel  keeper  before  the  renewal  of  the 
policy,  his  change  of  occupation  in  no  re- 
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Bpect  Increased  the  hazard.  And  wbateyer 
the  truth  may  have  been  In  regard  to  the 
use  of  intoxicating  liquors  by  the  Insured, 
the  evidence  presented  to  the  court  Is  wholly 
Insufficient  to  support  the  conclusion  that  he 
was  a  man  of  "Intemperate  habits"  within 
the  meaning  of  that  term  as  used  in  pol- 
icies of  Insurance  and  Interpreted  by  the 
courts. 

Judgment  for  the  pkiintlfl  for  $5,000,  with 
interest  from  Hay  21,  1908. 


FLETCHBBr-CROWELL  CO.  t.  CHEVA- 
LIER et  al. 

(Supreme  Judicial  Court  of  Maine.     Not.  22, 
1911.) 

1.  Mechanics'  Liens  (§  48*)— Rioht  to  Libr 
—Materials  Fubnished,  but  Not  Used. 

Under  Rev.  St.  c.  93,  §  29,  giving  a  lien 
for  materials  furnished  in  erecting,  etc.,  a  build- 
ing, one  is  not  entitled  to  a  lien  for  materials 
furnished,  but  not  used  in  the  construction  of 
the  building  against  which  lien  is  sought. 

[EM.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  51;   Dec.  Dig.  i  48.*] 

2.  Mechanics'  Liens  (|  47*)— Rioht  to  Lien 
— Materials  Pdrnishxo,  Used  and  Aiteb- 
WARDS  Taken  Out. 

Under  Rev.  St.  c.  93,  S  29,  giving  a  lien 
for  material  furnished  for  a  trailding,  one  is 
entitled  to  a  lien  for  iron  columns  set  in  the 
building,  but  afterwards  taken  out  at  the  own- 
er's order  on  revision  of  the  plans. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  50;   Dec.  Dig.  §  47.»] 

R^ort  from  Supreme  Judicial  Court,  An- 
droscoggin County,  In  Equity. 

Action  by  the  Fletcher-Crowell  Company 
against  Ovid  Chevalier  and  others.  On  re- 
port    Judgment  for  plaintiflf. 

Bill  In  equity  to  enforce  a  mechanic's  Hen 
for  materials  alleged  to  have  been  furnished 
in  the  construction  of  a  certain  building  In 
Lewlston. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

George  C.  Wing  and  George  C.  Wing,  Jr., 
for  plaintiff.  McGlllicuddy  &  Morey,  for 
owner  of  building. 

WHITEHOUSE,  C.  J.  In  this  suit  the 
plaintiff  seelcs  to  enforce  a  mechanic's  Hen 
for  materials  alleged  to  have  been  furnished 
to  the  defendants  Chevalier  and  Ducharme 
in  the  construction  of  a  building  which  they 
had  contracted  to  erect  for  the  defendant 
L'Union  Musicale,  the  owner  of  the  land, 
and  for  which  they  had  agreed  to  provide 
all  the  materials  and  perform  all  the  worlc. 

This  case,  with  three  others  against  the 
same  defendants,  was  referred  to  Mr.  Jus- 
tice Savage  for  determination.  Upon  his 
report  a  final  disposition  was  made  of  the 
other  three  cases;  the  one  at  bar  being  the 
only  case  for  the  consideration  of  the  court. 


By  agreement  of  the  parties  this  caae  was 
"reported  to  the  law  court  to  determine  tor 
what  amount  this  plaintiff  has  a  lien  upon 
the  land  and  building  described  In  its  bill 
upon  the  facts  stated  In  the  referee's  report, 
and  to  direct  Judgment  accordingly." 

The  referee's  report  discloses  the  following 
facts  and  c«hicIus1oiib  respecting  the  case  at 
bar: 

"The  Fletcher-Crowell  Company  contract- 
ed with  Chevalier  and  Ducharme  to  deliver 
on  cars  at  Lewlston  all  the  Iron  or  steel 
work  described  In  the  account  annexed  to 
their  bill  in  equity.  It  was  all  shipped  at 
different  times  by  railroad  to  Lewlston. 
Some  of  It  consisted  of  special  castings, 
made  specially  for  this  building,  and  not 
fitted  to  any  other.  Some  of  it  was  taken  by 
Chevalier  and  Ducharme  to  the  site  of  the 
building,  and  some  of  It  still  remains  In  the 
possession  of  the  railroad  company.  A  part 
of  the  steel  was  used  In  the  construction  of 
the  building. 

"After  the  building  was  partly  constructed, 
owing  to  a  heavy  rainstorm  and  washout,  a 
portion  of  the  building  settled,  and  re- 
quired a  rebuilding  to  some  extent  The 
owners  and  the  contractors  disagreed  as  to 
which  party  the  loss  or  damage  should  foil 
upon.  The  contractors  were  willing  to  stand 
a  portion,  but  not  all,  of  the  expense  of  re- 
building the  damaged  portion.  Thereupon 
L'Union  Musicale  prevented  the  contractors 
from  going  on  with  their  work,  under  the 
existing  conditions,  as  to  rebuilding. 

"Afterwards  the  plans  of  the  bnlldlng 
were  remodeled,  and  the  building  was  bnllt 
one  story  lower  than  was  at  first  contemplat- 
ed. Owing  to  the  change,  some  of  the  1am- 
ber  furnished  by  Richardson,  Dana  &  Co. 
and  some  of  the  special  castings  and  other 
steel  furnished  by  the  Fletcher-Crowell  Com- 
pany were  not  needed  and  were  not  used. 
But  the  owner  completed  the  building  on  Its 
own  account  and  used  some  of  the  Richard- 
son, Dana  &  Co.  lumber  and  some  of  the 
Fletcher-Crowell  Company  steel  In  the  con- 
struction. For  this  lumber  and  steel  the 
owner  does  not  object  to  paying,  or  to  hav- 
ing Hens  adjudged. 

"The  contractors,  after  they  ceased  work- 
ing, notified  the  Fletcher-Crowell  Company 
that  they  found  themselves  unable  to  contin- 
ue the  work,  and  directed  that  company  to 
order  the  Iron  then  in  the  possession  of  the 
railroad  company  to  be  resbipped.  This 
was  not  done. 

"A  particular  controversy  exists  as  to  two 
columns,  ordered  of  and  shipped  by  the 
Fletcher-Crowell  Company.  They  were  made 
In  accordance  with  the  specifications,  and 
were  actually  set  np  In  the  building  by 
the  contractors.  Later  they  were  removed 
at  the  request  of  the  building  committee  of 
L'Union  Musicale,  It  being  claimed  that  the 
columns  had  not  been  properly  set 


*For  other  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series  &  Rep'r  Indezea 
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"Aa  to  the  claim  of  the  Fletcher-Crowell 
Company,  I  find  that  this  plaintiff  under  Ita 
contract  with  Chevalier  and  0ucharme  fur- 
nished materials  for  the  erection  of  the 
building  to  the  amount  of  $2,025.90.  Of 
this,  materials  to  the  amount  of  $1,720.00 
were  nerer  used  In  the  construction  of  the 
building,  at  any  time.  In  any  way.  Two 
steel  columns,  for  which  |140  is  charged. 
were  set  In  the  building,  and  afterwards 
removed,  as  already  stated.  Materials  to 
the  amount  of  $165.30  were  used  In  the  erec- 
tion of  the  building,  and  remain  in  it. 

"In  the  Fletcher-Crowell  Company  case 
I  r^)ort  the  facts  as  above  stated,  for  the 
Judgment  of  the  court  on  the  law  involved. 

"If  the  court  is  of  opinion  that  the  Fletch- 
er-Crowell Company  has  a  lien  for  all  the 
materials  fumisbed  for  the  erection  of  the 
building,  whether  used  or  unused,  I  award 
that  it  shall  have  a  personal  judgment  and 
Judgment  for  a  lien  upon  the  land  and  build- 
ing described  la  its  bill,  with  costs,  each  in 
the  sum  of  $2,025.90,  with  interest  from  Sep- 
tember 21,  1910.  If,  however,  the  court  Is 
of  opinion  that  the  plaintiff  has  no  Hens 
for  materials  which  did  not  enter  into  the 
construction  of  the  building  and  become  a 
part  of  it,  then  I  award  that  its  lien  Judgment 
aforesaid  shall  be  for  the  sum  of  $305.30,  or 
$165.30  only,  with  Interest  and  costs  as 
stated,  according  as  the  court  determines 
that  the  plaintiff  has,  or  has  not,  a  Hen  for 
the  two  columns,  set  in  the  building  and  af- 
terwards removed,  as  already  stated." 

[1,  2]  Upon  the  facts  thus  reported  two 
questions  are  presented  for  the  determina- 
tion of  this  court:  First,  whether  the  plain- 
tiff ia  entitled  to  a  Hen  for  materials  fur- 
nished to  the  amount  of  $1,720.00,  "which 
were  never  used  in  the  construction  of  the 
building  at  any  time  in  any  way";  and, 
second,  whether  the  plaintiff  is  entitled  to  a 
lien  for  the  item  ot  $140  for  the  two  iron 
columns  that  were  set  in  the  building  and 
afterwards  taken  out  by  order  of  L'Unlon 
Muslcale. 

It  Is  provided  by  section  29  of  chapter  93 
of  the  Revised  Statutes  that  "whoever  per- 
forms labor  or  furnishes  labor  or  materials 
in  erecting,  altering,  moving  or  repairing  a 
bouse,  building  or  appurtenances  *  •  • 
by  virtue  of  a  contract  with  or  by  consent 
of  the  owner,  has  a  lien  thereon  and  on  the 
land  on  which  it  stands  •  •  •  to  secure 
payment  thereof  with  costs." 

Whether  it  Is  necessary  to  prove  that  the 
materials  furnished  were  actually  incorpo- 
rated in  the  building  in  order  to  create  a  lien 
up<xi  it,  under  the  above  statute  and  others 
having  substantially  the  same  tenor  and  pur- 
IK>8e,  is  a  question  not  entirely  free  from  dlf- 
Qcnlty  and  one  with  respect  to  which  courts 
of  equal  respectability  have  reached  differ- 
ent conclusions. 

Many  of  the  earlier  cases  upon  the  sub- 
ject are  collected  and  considered  in  13  Am. 


ft  £)ig.  Ann.  Cas.,  p.  11,  in  a  note  to  Cen- 
tral Lumber  Company  v.  Braddock  Land 
ft  G.  Co.,  84  Ark.  560,  105  S.  W.  583.  In  the 
principal  case  it  was  held  that,  under  a 
statute  authorizing  a  mechanic's  lien  for 
the  value  of  material  fumisbed  "for  any 
building,"  the  materials  furnished  must  be 
actually  used  in  its  construction  before  the 
lien  can  attach.  In  the  note  Maine  is 
placed  in  the  category  of  15  states  that  have 
adopted  this  rule;  but  an  equal  number  of 
states  are  cited  in  support  of  the  contrary 
view,  that  the  lien  exists  as  to  all  materials 
furnished  in  good  faith,  whether  they  actu- 
ally become  part  of  the  structure  or  not. 
In  19  "Annotated  Cases,"  p.  588,  It  is  said 
in  the  note  to  the  principal  case  that  "the 
recent  cases  indicate  a  tendency  of  the 
courts  to  hold  that  the  lien  does  not  exist 
unless  the  materials  were  actually  used  in 
the  erection  of  the  building." 

In  support  of  this  statement  the  follow- 
ing cases  are  cited :  Potter  Mfg.  Co.  v.  Mey- 
er, 171  Ind.  513,  86  N.  E.  837,  131  Am.  St 
Rep.  267;  Niagara  Oil  Co.  v.  McBee,  45  Ind. 
App.  576,  91  X.  E.  250;  Gilbert  Hunt  y. 
Parry  (1910)  59  Wash.  640,  110  Pac.  541; 
TJ.  S.  Water  Co.  v.  S.  S.  Realty  Co.,  152  Mo. 
App.  300,  133  S.  W.  371.  Although  the  ear- 
lier cases  in  Indiana  generally  upheld  the 
doctrine  that  the  materials  need  not  be  ac- 
tually used  in  the  building,  the  court  In 
that  state  in  the  recent  case  of  Potter  Mfg. 
Co.  V.  Meyer,  supra,  distinctly  appears  to 
have  adopted  the  opposite  rule.  In  the 
opinion  it  Is  said:  "It  is  well  settled,  both 
In  this  state  and  elsewhere,  that  a  materi- 
alman claiming  a  lien  must  ordinarily  show 
that  his  materials  were  furnished  for  and 
were  actually  used  in  the  erection  of  the 
building  against  which  the  lien  is  asserted." 

The  reasons  for  this  rule  and  the  warrant 
for  placing  Maine  in  the  category  of  states 
that  have  adopted  it  are  illustrated  and  stat- 
ed In  the.  following  cases: 

In  Lambard  v.  Pike,  33  Me.  141,  in  speak- 
ing of  a  stove  and  funnel,  the  court  said:  "If 
placed  in  the  mill,  it  would  be  but  a  fixture 
used  for  its  comfortable  occupation.  To  create 
a  lien  the  materials  must  be  used  for  erect- 
ing, altering,  or  repairing  the  building— must 
be  so  applied  as  to  constitute  a  part  of  the 
building."  In  Ames  v.  Dyer,  41  Me.  397,  in 
supiMrt  ot  the  conclusion  that  the  molds  of 
a  vessel  cannot  be  regarded  as  a  part  of 
the  materials  with  which  it  is  constructed, 
the  court  cited  Phillips  v.  Wright,  5  Sandf. 
(N.  Y.)  342,  and  quoted  from  the  opinion  as 
follows:  "The  whole  theory  of  a  lien  for  la- 
bor and  materials  rests  upon  the  basis  that 
such  labor  and  materials  have  entered  Into 
and  contributed  to  the  production  or  equip- 
ment of  the  thing  upon  which  the  Hen  is 
Impressed.  *  *  •  Can  it  be  said  that 
the  materials  are  furnished  for  and  to- 
wards building  a  ship,  when  no  part  of 
them  enters  into  or  becomes  a  part  of  the 
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Bbip?"  In  Taggard  v.  Buckmore,  42  Me.  T7, 
it  was  held  that  materials  sold  by  one  party 
to  another  upon  representation  that  they 
would  be  wrought  into  a  vessel  which  was 
In  process  of  construction  by  him,  but  which 
were  not  so  used,  would  not  create  a  lien 
<»i  the  vessel.  In  the  opinion  the  court 
said:  "The  principle  embraced  In  the  stat- 
ute is  founded  In  natural  Justice,  that  the 
party  who  has  enhanced  the  value  of  the 
property  by  incorporating  therein  his  labor 
or  materials  shall  have  security  on  the  same, 
though  changed  In  form  and  Inseparable 
from  all  property.  But  justice  does  not  re- 
quire that  he  should  be  allowed  the  securi- 
ty in  the  same  property  for  the  price  of 
materials  which  became  no  part  thereof." 
See,  also.  Baker  v.  Fessenden,  71  Me.  293, 
in  which  it  was  held  that  the  statute  will 
not  give  a  lien  on  a  mill  tor  labor  perform- 
ed In  repairing  machinery,  "unless  it  was 
done  on  some  portion  of  the  realty,"  and 
Hanson  v.  Publishing  Co.,  97  Me.  102,  53 
Atl.  990,  in  which  the  underlying  principle 
of  the  statute,  as  set  forth  In  the  foregoing 
cases,  was  reaffirmed  by  the  statement  in 
the  opinion  that  "a  lien  is  given  upon  the 
ground  that  the  work  has  been  a  benefit  to 
the  realty  and  has  enhanced  its  value." 

It  is  true  that  the  facts  in  these  cases 
difter  so  materially  from  those  at  bar  that 
the  decisions  are  not  authoritative  prece- 
dents in  support  of  the  defendant's  conten- 
tion In  this  case;  but  they  unmistakably  in- 
dicate the  trend  of  the  judicial  thought  up- 
on the  question  in  this  state. 

In  Chapin  v.  Persse,  30  Conn.  472,  79  Am. 
Dec.  263,  the  court  said : 

"The  theory  of  the  lien  is  that  the  party 
furnishing  materials  for  the  erection  or  the 
repair  of  buildings  on  credit  retains  bis 
claim  to  them  after  they  have  gone  into  the 
building,  and  to  enable  him  to  enforce  It 
his  lien  Is  spread  over  all  the  property  with 
which  the  materials  have  become  insepara- 
bly connected.  Hence  he  is  given  a  lien  up- 
on the  whole  building  and  the  land  on  which 
It  stands.  But  to  give  a  lien  for  all  the  ma- 
terial sold  for  the  purpose  of  going  into  the 
building,  irrespective  of  the  actual  use  of  it 
for  that  purpose,  might  have  the  effect  of 
creating  a  lien  to  the  full  value  of  the  build- 
ing, and  the  land  on  which  it  stands,  in  fa- 
vor of  parties  whose  property  did  not  in 
fact  any  of  it  go  into  the  building,  and  thus 
the  persons  who  had  In  fact  erected  or  re- 
paired the  building,  or  who  had  done  work 
upon  it,  would  be  deprived  of  any  advantage 
from  the  liens  given  them  by  the  statute. 
Such  surely  ought  not  to  be,  and  as  we  be- 
lieve was  never  Intended  to  be,  the  result 
in  any  case.  We  think,  therefore,  that,  to 
entitle  the  furnisher  of  the  materials  to  a 
Hen,  his  property  must  not  only  be  furnish- 
ed for  the  erection  or  the  repair  of  a  build- 
ing, but  must  actually  go  into  the  building 
and  be  used  for  that  purposa" 


In  Sweet  v.  James,  2  B.  I.  270,  it  was  held 

that,  "whatever  may  be  the  condition  of  the 
materials  furnished,  whether  very  rough  or 
perfectly  adapted  to  their  purpose,  •  •  • 
and  from  whomsoever  they  may  have  been 
originally  purchased,  and  although  kept  by 
the  contractor  as  merchandise,  his  lien  la 
not  affected  by  these  considerations,  pro- 
vided only  they  are  incorporated  in  the  worlc 
contracted  for."  So  in  Hinckley  &  Egery 
Iron  Co.  T.  James,  61  Vt  240,  it  was  held 
that  "a  mechanic's  lien  covers  only  such  of 
the  materials  furnished  as  are  attached  to 
the  realty,  so  as  to  be  a  part  of  it  at  the 
time  the  memorandum  required  by  statute  Is 
filed  in  the  town  clerk's  oflice." 

In  Massachusetts- It  Is  expressly  provided 
by  statute  that  a  person  has  a  lien  for  "ma- 
terials furnished  and  actually  used  in  the 
erection  of  the  building."  Bev.  Laws  1902. 
vol.  2,  c.  197.  {  1. 

See,  also,  Smalley  v.  Gearing,  121  Mich. 
190,  79  N.  W.  1114,  80  N.  W.  797;  North 
V.  Globe  Fence  Co.,  144  Mich.  557,  108  N.  W. 
285;  Deardorff  ▼.  Everhartt,  74  Mo.  37; 
McConnell  v.  Hewes,  60  W.  Va.  33,  40  S.  El 
436;  Hill  ▼.  Bowers,  46  Kan.  692,  26  Pac. 
18;  Byndak  v.  Seawell,  13  Okl.  737.  76  Pac 
170;  Fitch  V.  Howltt,  32  Or.  396,  62  Pac  192; 
Silvester  v.  Coe  Quartz  Mhie  Co.,  80  Cal.  613, 
22  Pac.  217;  McAnally  v.  Hawkins  Lumber 
Co.,  109  Ala.  897,  19  South.  417;  Wardlaw  v. 
Troy  OU  MHl,  74  S.  C.  368,  63  S.  E.  658,  114 
Am.  St  Rep.  1004. 

The  principles  of  equitable  estoppel  are 
not  applicable  to  the  facts  of  this  case. 

It  is  accordingly  the  opinion  of  this  court 
that  the  plaintiff  is  not  entitled  to  a  lien  oa 
the  land  and  building  for  the  materials  fur- 
nished to  the  amount  of  $1,720.60,  which 
were  not  used  in  the  construction  of  the 
building,  but  for  a  personal  Judgment  only 
against  the  contractors. 

With  respect  to  the  "particular  contro- 
versy" in  regard  to  the  two  steel  columns, 
valued  at  $140,  it  appears  from  the  findings 
of  the  referee  that  "they  were  made  in  ac- 
cordance with  the  specifications  and  were 
actually  set  up  In  the  building  by  the  con- 
tractors,"  and  that  "later  they  were  remov- 
ed at  the  request  of  the  building  committee 
of  the  L'Unlon  Musicals,  it  being  claimed 
that  the  columns  had  not  been  properly  set." 
There  Is  no  finding,  however,  that  these 
columns  were  not  in  fact  properly  set  In  the 
building,  or  that  they  were  not  of  suitable 
quality  and  dimensions  and  x)erfectly  adapt- 
ed to  the  purpose  for  which  they  were  de- 
signed. They  were  In  fact  Incorporated  Into 
the  building  and  became  a  part  of  the  real- 
ty. But  it  appears  from  the  findings  of  the 
referee  that  after  the  building  settled  '*the 
plans  were  remodeled,  and  the  building  -was 
constructed  one  story  lower  than  was  at 
first  contemplated."  For  aught  that  appears 
these  columns  were  "a  benefit  to  the  build- 
ing and  enhanced  its  value"  aa  it  was  .con- 
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Btructed  under  the  origiaal  plana.  Bnt  they 
were  removed  bj  the  owner,  and  so  far  aa 
appears  wltbont  the  coneent  of  either  the 
contractors  or  the  plalntift,  and  without  any 
failure  of  duty  In  that  respect  on  the  part 
of  the  plalntlfF.  The  lien  to  which  the  plain- 
tifl  was  entitled  when  the  colamns  became  a 
part  of  the  realty  was  not  thereby  defeated. 

The  conclusion,  therefore,  is  that  the  cer- 
tificate must  be: 

Personal  Judgment  for  the  plaintiff  for 
$1,720.60,  with  Interest  from  September  21, 
1910,  against  the  defendants  ChoTaller  and 
Dncharme  only. 

Judgment  for  the  plaintifF  against  Cheva- 
lier and  Dncharme  for  $305.30,  with  Inter- 
est thereon  from  September  21,  1910,  and  a 
lien  therefor  on  the  land  and  buUdbag  de- 
scribed In  the  writ 


HILIi  V.  DAT  et  aL 

(Supreme    Judicial    Court    of    Iifaine.      Not« 
1911.) 

1.  liANDLOBD  AND  TENANT  (I  162*)— SUBTEN- 
ANTS—DUTT  OF  Landlord  —  Satett  or 
Pbkmises. 

A  landlord  is  under  no  greater  duty  to  a 
subtenant  respecting  safety  of  the  piemises  than 
to  the  tenant. 

[Ed.  Mote.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  |  162.*] 

2.  Landlosd  and  Tenant  (S  150*)— Savett 
or  PbKUIBES— LlABILITT  OY  Landlobd. 

A  lessor  of  a  dwelling  house  does  not  im- 
pliedly warrant  that  it  is  reasonably  fit  for  use, 
and  is  not  bound  to  make  repairs  unless  he  has 
expressly  agreed  to  do  so ;  the  principle  of 
caveat  emptor  applying. 

[B2d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §|  636-667;  Dec.  Dig.  | 
160.*] 

3.  Landiabd  and  Tenant  ({  164*)  — Sub- 
ienartb— Landlobd's  LiABiLmr. 

The  lessor  of  a  dwelling  house  is  not  liable 
to  a  subtenant  for  injury  caused  by  plaster  fall- 
ing, in  the  absence  of  a  showing  of  an  agree- 
ment by  the  landlord  to  keep  the  premises  in 
repair. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  M  630-641;    Dec.  Dig.  | 

4.  LANDI.0BD    AND   TENANT    (|   169*)— DEFECTS 

IN  Peeuises  —  Enowledoe  —  Evidence  — 

SurnciENCT. 

Evidence  in  an  action  by  a  subtenant 
against  a  landlord  for  injury  catised  by  plaster 
falling  held  insufficient  to  show  that  the  land- 
lord knew  of  the  defective  condition. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Dec  Dig.  §  169.*] 

6.  Landlobd  and  Tenant  (|  164*)  — Injubt 
TO  Subtenant  —  Landiabd's  Liabiutt  — 
Gbatuitous  Undebtakino. 

A  subtenant,  suing  the  lessor  of  premises 
(or  injury  caused  by  plaster  falling,  cannot 
show  liability  under  natnitous  undertaking  by 
the  landlord  to  repair  and  negligent  perform- 
ance of  the  work,  in  the  absence  of  a  showing 
that  the  subtenant  was  a  party  to  the  undei^ 
taking  or  knew  of  it  before  the  accident. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant   Cent   Dig.  |f  630-641;    Dec.  Dig.   § 


6.  Appeai.  and  Bbmb  (I  1078*)— Waives  or 

Objections— Failubk  to  Baixr. 

Exceptions  not  argued  in  exceptant's  brief 
are  deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |f  4266-1261;    Dec.  Dig.  S 

Exceptions  from  Supreme  Judicial  Court 
York  County. 

Action  by  Ester  P.  Hill  against  Frederick 
A.  Day  and  another.  Nonsuit  and  plaintiff 
brings  exceptions.    Bixceptions  overruled. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff,  and  caused  by '  the 
falling  of  plastering  upon  the  plaintiff  from 
the  ceiling  in  the  kitchen  of  a  certain  dwell- 
ing house  owned  by  the  deifaidant  Day. 
Plea,  tbe  general  issue.  At  the  conclusion 
of  the  plaintUTs  evidence,  the  presiding  jus- 
tice ordered  a  nonsuit  To  this  ruling  and 
certain  ruling  excluding  certain  testimony 
tbe  plaintiff  excepted. 

Argued  before  WHITBHOUSE,  C.  J.,  and 
SAVAGE,  8PEAE,  CORNISH,  KINO.  BIRD, 
and  HALEY,  JJ. 

Mathews  &  Stevens,  for  plaintiff.  Jolm  P. 
Deering,  for  defendant  Day. 

KINO,  J.  This  case  comes  up  on  exc^>- 
tlons  to  an  order  of  nonsuit  and  other  ex- 
ceptions by  plaintiff  to  the  exclusion  of  tes- 
timony. Tbe  action  is  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
sustalaed  by  the  falling  of  plastering  upon 
the  plaintiff  from  the  celling  in  the  kitchen 
of  a  dwelling  house  owned  by  the  defendant 
Day. 

Exceptions  to  the  order  of  nonsuit 

The  declaration  alleges  that  the  house  was 
occupied  by  Clementine  R.  Foss  (one  of  the 
defendants)  under  a  contract  with  Day,  and 
used  by  her  as  a  dwelling  house  and  for  the 
letting  of  rooms.  No  evidence,  however,  was 
introduced  as  to  any  contract  of  tenancy  be- 
tween Mr.  Day  and  Mrs.  Foss.  The  plaia- 
tiff  testified  that  she  hired  of  Mrs.  Foss  a 
front  room,  with  the  privilege  of  using  the 
kitchen  for  passing  through  to  the  back 
yard,  and  for  some  cooking  and  light  house- 
keeping, and  began  her  occupancy  on  Novem- 
ber 10,  1908.  On  the  20tb  of  November  the 
plaintiff,  having  passed  from  the  back  yard 
through  the  kitchen  with  some  clothes,  came 
back  into  the  kitchen  and  shut  a  door — pre- 
sumably the  door  leading  from  the  kitchen 
to  the  yard — whereupon  a  portion  of  the  ceil- 
ing plastering  fell  upon  her,  causing  the  in- 
juries complained  of. 

[1]  If  it  be  assumed  that  the  relation  of 
landlord  and  tenant  existed  between  Mr. 
Day  and  Mrs.  Foss  with  respect  to  tlie  house 
in  question,  as  alleged  in  the  declaration,  the 
fact  that  the  plaintiff  was  using  the  kitchen 
by  permission  of  Mrs.  Foss  would  create  no 
greater  liability  on  the  part  of  Day  to  the 
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plaintiff  than  that  which  he  was  under  to 
Mrs.  Foss  by  virtae  of  the  relation  of  land- 
lord and  tenant  between  them. 

[2]  The  law  Is  well  settled  In  tills  state 
that  In  the  letting  of  a  dwelling  house  there 
Is  no  Implied  warranty  that  It  Is  reasonably 
fit  for  nse,  and  no  obligation  on  the  part  of 
the  landlord  to  make  repairs  on  the  leased 
premises,  unless  be  has  made  an  express  val- 
id agreement  to  do  so;  but  the  tenant;  on  the 
principle  of  caveat  emptor,  and  In  the  absence 
of  any  fraud  on  the  part  of  the  landlord, 
takes  the  property  In  the  actual  condition  In 
which  he  finds  It.  Bennett  v.  Sullivan,  100  Me. 
118,  60  AtL  886;  McKenzie  v.  Cheetham,  83 
Me.  548,  22  AO.  409;  Llbbey  v.  Tolford,  48 
Me.  316,  77  Am.  Dec.  229;  Whltmore  v.  Pnlp 
Co.,  91  Me.  297,  89  Atl.  1032,  40  L.  B.  A.  877, 
6^  Am.  St  Bep.  229. 

[3]  In  the  absence  of  any  evidence  In  this 
case  as  to  the  terms  of  the  tenancy  of  Mrs. 
Foss,  It  must  be  held  that  the  defendant  Day 
was  under  no  obligation  to  keep  the  premises 
In  question  In  repair,  and  that  Mrs.  Foss,  and 
the  plaintiff  occupying  by  her  permission, 
there  being  no  fraud  on  the  part  of  Day,  took 
the  house  in  the  condition  in  which  It  was 
for  better  or  worse.  Gregor  v.  Cady,  82  Me. 
136, 19  AU.  108, 17  Am.  St  Rep.  466.  Accord- 
ingly the  defendant  Day  was  not  liable  to  the 
plaintiff  for  her  Injuries  If  tbey  resulted  from 
neglect  to  keep  the  house  In  repair. 

[4]  But  the  plaintiff  claims  that  the  defend- 
ant Day  Is  liable  to  her  on  the  ground  that 
the  Insecure  condition  of  the  plastering  and 
consequent  danger  that  It  might  fall  was  a  se- 
cret defect — a  trap — In  the  premises,  known 
to  Mr.  Day,  and  the  existence  of  which  he  did 
not  communicate  to  his  tenant  Mrs.  Foss,  and 
of  which  she  had  no  knowledge.  This  claim 
is  not  supported  by  the  facts  and  circum- 
stances in  evidence. 

We  need  not  here  decide  the  question 
whether,  if  at  the  time  Day  let  the  house  to 
Mrs.  Foss  there  was  an  existing  danger  that 
the  plastering  might  fall  and  he  had  knowl- 
edge of  it  it  was  his  legal  duty  to  Inform  her 
of  it,  because  there  is  no  evidence  that  any 
such  danger  existed  wlien  the  tenancy  of  Mrs. 
Foss  began,  or.  If  it  did  then  exist,  that  Day 
had  any  knowledge  of  it  which  he  did  not 
communicate  to  her,  or  that  she  did  not  oth- 
erwise have  knowledge  of  It. 

As  has  been  noted,  there  is  no  evidence  in 
the  case  relating  to  Mrs.  Foss'  tenancy.  It 
does  not  appear  how  long  she  had  been  In 
occupation  of  the  premises.  It  does  appear, 
however,  by  the  testimony  of  Judith  K. 
Young,  that  when  she  began  occupying  some 
rooms  in  the  house  November  1,  1906 — ^two 
years  before  the  plaintiff's  injuries— Mrs. 
Foss  was  then  in  occupation  of  the  house. 
Day's  duty  and  freedom  from  duty  to  Mrs. 
Foss,  and  consequently  to  the  plaintiff,  in  re- 
spect to  communicating  information  of  any 
defects  or  dangerous  conditions  In  the  leased 
premises,  must  be  determined  as  of  the  time 
he  let  the  propertgr  to  Mrs.  Foss.    If  it  does 


not  appear  that  he  had  Itnowledge  of  the  de- 
fect at  that  time,  then  no  such  daty  is  shown. 
If  he  then  owed  no  such  duty  to  Ills  tenant, 
no  subsequent  knowledge  on  his  part  of  a  de- 
fective condition  of  the  premises  would  cre- 
ate that  duty.  The  only  evidence  tending  to 
show  that  Day  had  knowledge  of  the  condi- 
tion of  the  plastering  before  the  plaintiff's  in- 
juries is  in  the  testimony  of  Judith  K.  Young 
to  the  effect  that  while  she  occupied  rooms  in 
this  house  from  November  1,  1906,  to  April, 
1907,  she  called  Day's  attention  to  a  place  in 
the  kitchen  ceiling,  near  where  the  plastering 
fell  upon  plaintiff,  where  there  was  a  leak, 
and  from  which  some  plastering  had  then 
fallen.  But  that  was  after  the  beginning  of 
Mrs.  Foss'  tenancy,  for  the  witness  testified 
that  Mrs.  Foss  occupied  the  tenement  at  the 
time  she  went  there  and  that  she  "hired  with 
her." 

[S]  Further,  the  plaintiff  alleged  in  her 
declaration  "that  the  defendant  Day  had  un- 
dertaken to  remedy  said  dangerous  condition 
and  had  done  the  work  so  unsklllfully  and  In- 
completely as  not  to  make  said  kitchen  safe 
for  occupancy."  In  support  of  this  allegation 
the  plaintiff  testified  that  about  a  week  or 
ten  days  after  her  accident  Mr.  Day  was  at 
the  house,  and  Mrs.  Foss  called  his  attention 
to  the  leak  in  the  kitchen,  which  presumably 
caused  the  plastering  to  fall,  and  that  be 
said  he  had  been  up  there  to  work  on  the  toot 
with  men,  and  Mrs.  Foss  replied,  "Vou 
haven't  stopped  the  leak  yet"  The  plaintiff 
further  testified  that  no  work  was  done  on 
the  roof  from  the  time  of  her  injuries  to  the 
time  of  this  conversation. 

Assuming  that  this  testimony  would  Justify 
an  inference  that  Day  liad,  prior  to  the  tiiuc 
of  the  plaintiff's  injuries,  undertaken  to  re- 
pair the  leak  in  the  roof,  and.  In  the  language 
of  the  declaration  "bad-  done  the  work  so  un- 
sklllfully and  Incompletely  as  not  to  make 
said  kitchen  safe  for  occupancy,"  that  infer- 
ence alone  would  not  authorize  the  applica- 
tion of  the  principle  which  the  plaintiff  here 
Invokes. 

That  principle  is  thus  expressed  in  Gregor 
V.  Cady,  82  Me.  137,  19  Atl.  108,  17  Am.  St 
Bep.  466:  "And  although  the  lessor's  atten- 
tion, after  possession  taken  by  the  lessee,  was 
called  by  the  latter  to  the  rickety  condition 
of  a  portion  of  the  premises,  and  he  thereup- 
on agreed  to  repair  it  still  he  was  under  no 
obligation  to  fulfill  his  promise.  Bat  when, 
upon  the  request  of  the  lessee,  the  lessor  gra- 
tuitously undertook  to  make  the  repairs,  and 
negligently  and  unsklllfully  performed  the 
work,  whereby  the  lessee  was  subsequently 
injured,  the  lessor  became  liable  by  reason  of 
his  misfeasance,  provided  he  undertook  to  re- 
pair the  particular  part  of  the  premises  to 
which  his  attention  was  called  and  where  the 
injury  occurred."  "If  a  party  makes  a  gratu- 
itous engagement  and  actually  enters  upon 
the  execution  of  the  business,  and  does  it 
amiss  tlurough  the  want  of  due  care,  by  wlilcb 
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damage  ensnes  to  the  otber  party,  an  action 
will  Ue  for  this  misfeasance."  2  Kent's  Com. 
570.  "The  confidence  induced  by  undertaking 
any  service  for  another  Is  a  sutUclent  legal 
consideration  to  create  a  duty  In  the  perform- 
ance of  It"  Note  In  Coggs  v.  Benard,  Smith 
L«ad.  Gases  (6th  Am.  Ed.)  S35.  It  will  be 
seen  that  this  principle  Is  not  applicable  to 
the  case  at  bar.  If  Day  undertook  to  repair 
the  roof  before  the  accident  to  the  plaintiff, 
there  is  no  evidence  that  the  plaintiff  was  a 
party  to  his  gratuitous  undertaking,  or  had 
any  knowledge  of  It  before  her  accident.  To 
give  the  plaintiff  a  right  of  action  against 
Day  for  misfeasance  on  his  part.  If  be  did  ac- 
tually enter  upon  the  gratuitous  service  of  re- 
pairing the  roof,  it  must  be  proved  at  least 
that  she  had  knowledge  of  his  undertaking; 
otherwise,  no  confidence  conid  have  been  In- 
dnced  tat  ber  by  his  acts,  and,  of  course,  wltb- 
ont  sncb  knowledge  on  her  part,  it  could  not 
l>e  held  that  she  relied  upon  the  assumption 
that  he  had  exercised  reasonable  care  and 
skill  in  the  performance  of  that  work.  No 
such  proof  18  made.  It  la  therefore  the  opin- 
ion of  the  court  that  the  evidence  In  behalf 
of  the  plaintiff  was  not  sufficient  to  entitle 
ber  to  a  verdict  against  the  defendant  Day, 
and  that  the  nonsuit  was  properly  ordered. 

[I]  We  assume  that  the  plaintiff  does  not 
now  urge  the  other  exceptions  taken,  as  no 
argument  in  their  support  Is  presented  In  the 
brief  of  plaintiff's  counsel. 

But  we  find  no  reversible  error  in  the  rul- 
ings excepted  to.  The  testimony  excluded 
was  dearly  incompetent  and  immaterial. 
"Agency  cannot  be  established  against  an  al- 
leged principal  by  showing  the  words  and  acts 
of  the  alleged  agent"  Eaton  v.  Provident 
Association,  89  Me.  58,  35  Att.  1015.- 

The  entry  In  this  case  must  therefore  be: 

Exceptions  overrnled. 


MAHONET  at  al  v.  HEALT  et  aL 

(Court  of  Chancery  of  Delaware.     Nov.  1, 
1911.) 

(8fUabu»  by  the  Court.) 
Equity  (|  160*)— Pleading— Multifabiotis- 

KBSS. 

W.  C,  while  mentally  incompetent,  through 
the  fraud  of  H.,  conveyed  land  to  H.,  and  trans- 
ferred money  In  bank  to  R.  T.  C,  and  R.  T. 
0.  by  will  gave  all  his  estate  to  H.,  who  became 
executrix  of  R.  T.  C,  apd  aa  sole  beneficiary 
ander  the  will  of  R.  T.  C.  would  receive  the 
moneys  which  were  obtained  by  R.  T.  C.  from 
W.  C.  HeU,  a  bill  by  grandchildren  of  W.  G. 
to  set  aaide  the  conveyance  and  transfer, 
brought  against  H.  as  an  individual,  H.  as  ad- 
ministratrix of  W.  C.,  and  H.  as  executrix  of 
R.  T.  C,  was  not  multtfarions. 

rE<d.  Note. — For  other  cases,  see  Equity,  Cent. 
iMg.  H  371-879 ;   Dec.  Dig.  \  150.*] 

Bill  In  equity  by  Teresa  G.  Maboney,  and 
others  against  Margaret  A.  Healy,  Individu- 
ally, as  administratrix  of  Winifred  Cottlng- 


ham,  deceased,  and  as  executrix  of  Robert  T. 
Cottlngham,  deceased.  Demurrer  on  ground 
of  multifariousness  overruled,  and  defendant 
ordered  to  plead  to  or  answer  bill. 

The  bUl  is  demurred  to  on  the  ground  of 
multifariousness.  It  was  bronght  by  certain 
grandchildren  of  Winifred  Cottlngham,  de- 
ceased, having  a  common  Interest,  to  recover 
their  shares  in  certain  real  and  personal 
property  obtained,  as  Is  alleged,  from  Wini- 
fred Cottlngham  while  she  was  mentally  In- 
competent through  fraud  of  the  defendant, 
Margaret  A.  6ealy,  and  others  unknown.  In 
this  way  a  deed  conveying  to  the  defendant, 
Margaret  A.  Healy,  real  estate  In  the  name 
of  Winifred  Oottingham  was  obtained  from 
Winifred  Cottlngham  and  Robert  T.  Cottlng- 
ham, her  husband,  and  money  on  deposit  In 
a  bank  in  the  name  of  Winifred  Cottingham 
was  transferred  to  the  Joint  names  and  con- 
trol of  Winifred  Cottlngham  and  Robert  T. 
Cottingham,  ber  husband.  Afterwards  Rob- 
ert T.  Cottlngham,  by  will,  gave  all  his 
property  to  his  daughter,  the  defendant,  who 
became  executrix  thereof,  as  well  as  admin- 
istratrix of  the  estate  of  her  mother,  Wini- 
fred Cottingham.  The  suit  is  against  Mar- 
garet A.  Healy,  individually,  as  executrix  of 
Robert  T.  Cottingham,  and  as  administratrix 
of  Winifred  Cottlngham.  By  its  prayefs 
the  bUI  seeks  to  avoid  the  deed  for  the  land, 
and  to  require  the  defendant  to  account  as 
administratrix  of  Winifred  Cottingham  for 
the  money  in  her  bands  as  executrix  of  Rob- 
ert T.  Cottlngham,  to  the  extent  of  the 
amount  so  obtained  from  Winifred  Cottlng- 
ham while  she  was  mentally  Incompetent. 

Saulsbury,  Ponder  &  Morris,  for  defend- 
ants. 

This  bill  is  mdltlfarlons  on  several  grounds : 
It  united  distinct  demands  against  the  same 
defendant  in  triple  capacities;  It  Joins  de- 
mands pertaining  to  both  real  estate  and  per- 
sonalty against  the  same  defendant  in  triple 
capacities;  it  sets  forth  matters  so  dissimi- 
lar as  to  require  different  decrees  for  tbeir 
adjustment;  in  other  words,  there  Is  mis- 
Joinder  both  of  defendants  and  of  demands. 
Story's  Eq.  PI.  f  271;  Swift  v.  Eckford,  6 
Paige  (N.  y.)  22;  Boyd  v.  Hoyt  and  Parcel, 
5  Paige  (N.  Y.)  65,  78;  Wilson  v.  Wilson, 
23  Md.  162;  Bovaird  v.  Seyfang  et  al.,  200 
Pa.  261,  49  Atl.  958,  960;  Davoue  v.  Fanning, 
4  Johns.  Oh.  (N.  Y.)  199;  Latting  v.  Ltittlng, 
4  Sandf.  Ch.  (N.  Y.)  31,  36;  Hunn  v.  Norton, 
Hopk.  Ch.  (N.  Y.)  344;  Ward  et  al.  v.  The 
Duke  of  Northumberland  and  the  Enrl  of 
Beverley,  2  .Vnst  469;  Kirkpatrick  v.  Com- 
ing, 37  N.  J.  Eq.  64. 

Robert  H.  Richards  and  Charles  W.  Bush, 
for  complainants. 

There  can  be  no  general  rale  as  to  what 
constitutes  muUifarlousness,  but  each  case 
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muBt  be  decided  according  to  Its  own  pecul- 
iar clrcumstanceB,  In  the  discretion  of  the 
court.  Story's  Eq.  PI.  «}  284,  630.  Multifari- 
ousness consists  In  Improperly  joining  In  one 
bill  several  distinct  and  Independent  matters, 
and  thereby  confounding  them.  But  the 
grounds  must  be  wholly  distinct  frohi  and 
Independent  of  each  other  and  if  they  are 
connected  In  any  way,  by  having  the  same 
object,  or  relating  to  the  same  subject  mat- 
ter, they  may  be  Joined  In  the  same  suit; 
that  Is,  In  one  bill.  Lenz  t.  Prescott,  144 
Mass.  505,  11  N.  E.  923 ;  Campbell  ▼.  Mack- 
ay,  1  Myl.  &  Cr.  603;  Way  v.  Bragaw,  16  N. 
J.  Eq.  213,  84  Am.  Dec.  147;  Randolph  v.  Da- 
ly, 16  N.  J.  Eq.  313;  Potts  v.  Hahn  (D.  C.) 
32  Fed.  660.  In  accordance  with  the  aim  of 
equity  to  administer  complete  relief  In  one 
suit,  a  bill  Is  not  multifarious  so  long  as  It 
seeks  to  carry  out  a  single  object,  although 
this  necessitates  the  Investigation  of  sever- 
al matters  and  asks  for  relief  of  a  complex 
nature  and  consisting  of  different  elements. 
Knlkel  V.  Spitz,  74  N.  J.  Eq.  581,  70  Atl.  982; 
Parker  v.  Simpson,  180  Mass.  334,  62  N.  B. 
401.  Though  In  general  the  administration 
of  estates  of  two  different  persons  cannot  be 
Joined  in  the  same  salt,  where  the  parties  In- 
terested In  such  estates  are  different,  yet 
where  the  same  parties  claim  the  benefit  of 
both  estates,  and  they  are  so  connected  that 
the  account  of  one  cannot  be  taken  without 
the  other,  the  Joinder  of  them  In  the  same 
suit  will  not  be  multifarious.  1  Dan.  Ch.  PI. 
ft  Pr.  344.  A  bill  Is  not  multifarious  where 
there  are  several  complainants  or  several  de- 
fendants, provided  the  parties  (whether  com- 
plainants or  defendants)  have  a  common  In- 
terest touching  the  matter  of  the  bill,  al- 
though they  claim  under  distinct  titles,  or 
have  Independent  Interests.  Story's  Eq.  PI. 
SI  285,  634.  And  the  same  defendant  may 
be  sued  in  different  capacities  In  one  bUl, 
for  instance,  as  an  individual  and  as  an  ex- 
ecutor. Beatty  v.  Hinckley  (C.  C.)  1  Fed. 
386;  Williams  y.  West,  2  Md.  174;  Robinson 
v.  Guild,  12  Mete.  (Mass.)  323.  The  purpose 
and  object  of  this  bill  are  single,  viz.,  to  se- 
cure for  the  heirs  of  Winifred  Cottingham 
their  respective  shares  of  her  estate.  The 
fact  that  several  kinds  of  relief  are  asked 
for  In  order  to  fulfill  this  object  does  not 
render  the  bill  multifarious.  16  Cyc.  255; 
Parker  v.  Simpson,  180  Mass.  334,  62  N.  E. 
401;  Lenz  v.  Prescott,  144  Mass.  605,  11  N. 
E.  923;  Way  v.  Bragaw,  16  N.  J.  Eq.  213, 
84  Am.  Dec.  147. 

THE  CHANCELLOR.  It  is  easier  to  lay 
down  general  principles  defining  multifari- 
ousness than  to  apply  them  to  particular 
cases.  Courts  will  not,  on  the  one  hand,  en- 
courage an  unnecessary  multiplicity  of  suits, 
and,  on  the  other  hand,  will  not  allow  the 
plaintiff  to  Join  In  his  bill  a  multiplicity  of 
different  and  distinct  matters,  so  as  to  em- 
barrass the  defendant  In  his  defense,  or  pro- 


duce confusion,  or  to  raoder  ttitt  case  compli- 
cated and  difficult  to  be  understood.  Several 
matters  perfectly  distinct  and  having  no  re- 
lation one  to  the  other,  and  no  common  foun- 
dation, cannot  be  nnited  In  one  bill  against 
one  defendant.  Story's  Eq.  PI.  f  271.  A  bill 
for  an  accounting  against  two  distinct  part- 
nerships would  be  multifarious,  though  one 
of  the  defendants  be  a  partner  in  both  firms- 
Griffin  v.  Merrill,  10  Md.  864.  So,  too,  it 
would  be  faulty  to  combine  In  one  suit  a 
claim  against  one  as  an  Individual  and  an- 
other claim  against  him  In  a  representative 
capacity.  Davoue  v.  Fanning,  4  Johns.  Ch. 
(N.  X.)  199. 

There  Is  but  one  purpose  in  the  blU,  based 
on  one  supporting  fact,  viz.,  to  recover  for 
the  complainants  their  shares  of  the  proper- 
ty of  Winifred  Cottingham,  which  would 
otherwise  have  come  to  them  hud  not  the  de- 
fendant fraudulently  taken  advantage  of  the 
mental  Incapacity  of  Winifred  Cottingham 
and  caused  her  to  convey  and  transfer  all 
her  property.  The  mental  incapacity  of 
Winifred  Cottingham  and  the  fraud  of  the 
defendant  run  through  the  whole  bill,  ac- 
cording to  the  allegations  thereof.  It  is  not 
the  case  where  by  several  sets  of  fraudulent 
representations,  by  different  persons,  at  dif- 
ferent times,  a  person  was  deprived  of  sev- 
eral parcels  of  property  now  in  the  hands  of 
several  persons.  In  the  absence  of  a  combi- 
nation, or  conspiracy,  a  bill  could  not  be 
maintained  which  would  Include  all  the  of- 
fenders and  all  the  property,  for  there  would 
be  a  diversity  of  interests,  of  subject-mat- 
ter, of  proofs  and  of  relief,  and  neither  par- 
ty defendant  would  be  interested  in,  or  should 
be  affected  by,  the  case  against  any  of  the 
other  defendants.  Where  a  person  mentally 
incompetent  Is  by  the  fraud  of  A.  induced  to 
convey  land  to  A.  and  personal  property  to 
B.,  and  B.  gives  to  A.  the  property  he  ob- 
tained from  the  lunatic,  a  bill  could  surely 
be  maintained  against  A.  to  recover  both  the 
real  and  personal  property,  and  it  would  not 
be  multifarious.  None  of  the  authorities  sub- 
mitted establish  any  rule  which  would  make 
it  multifarious.  Yet  this  Is  substantially  the 
case  made  by  the  bill.  Margaret  A.  Healy 
is  the  sole  beneficiary  under  the  will  of  Rob- 
ert T.  Cottingham,  and  vrlll  actually  receive, 
as  such,  a  sum  of  money  equal  to  about  four- 
flf  ths  of  the  amount  of  money  of  which  Wini- 
fred Cottingham,  while  mentally  Incompe- 
tent, was  defrauded  by  Margaret  A.  Healy 
by  placing  it  under  the  control  of  Robert  T. 
Cottingham. 

There  is  but  one  person  defendant,  viz., 
Margaret  A.  Healy,  and  in  this  case  the  bill 
is  not  made  multifarious  by  making  her  a 
defendant  as  an  individual,  as  administra- 
trix of  Winifred  Cottingham  and  as  execu- 
trix of  Robert  T.  Cottingham.  Indeed,  It  i» 
probably  necessary  to  do  so,  for  if  Winifred 
Cottingham  was  mentally  Incompetent,  then 
the  money  on  deposit  in  the  Wilmington  Sar- 
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Inga  Fund  Society  to  ber  credit,  and  removed 
therefrom  by  reason  of  tbe  fraud  of  tbe  de- 
fendant, must  be  accounted  for  by  Margaret 
A.  Healy  as  administratrix  of  Winifred  Oot- 
tlngtaam,  and  as  executrix  of  Robert  T.  Got- 
tlngbam  sbe  would  also  bave  duties  to  per- 
form with  respect  to  that  money.  As  an  In- 
dlTldaal  sbe  holds  title  to  the  real  estate  of 
Winifred  Cottmgbam,  alleged  to  bave  been 
fraudulently  obtained,  while  Winifred  Got- 
tingham  was  Incompetent. 

The  whole  case  concerning  aU  tbe  proper- 
ty liangs  together  properly  (to  paraphrase 
Lord  Eldon'B  language),  and  there  Is  not  a 
misjoinder  of  two  or  more  causes  of  suit  in 
one  action,  or  more  Uian  one  defendant  with 
different  interests. 

In  Beatty  v.  Hinckley  (O.  C.)  1  Fed.  385, 
the  beneficiaries  in  remainder  under  a  trust 
brought  a  bill  against  one  who  was  both  ex- 
ecutor of  the  deceased  trustee  and  a  grantee 
and  holder  of  part  of  the  trust  property,  tbe 
complainants  seeking  by  tbe  suit  to  recover 
from  the  estate  and  property  of  tbe  deceased 
reimbursement  for  breaches  of  trust  where- 
by the  trust  estate  had  been  wasted.  It  was 
held  not  to  be  multifarious  to  join  the  claims 
against  the  estate  of  the  trustee  in  the  hands 
of  his  execntrix,  his  widow,  with  the  claim 
against  the  widow  to  account  for  tbe  trust 
property  improperly  conveyed  to  and  improp- 
erly held  by  ber.    The  court  said : 

"The  claims  are  not  distinct.  There  is  but 
one  claim  and  that  in  favor  of  the  orators 
against  tbe  estate  of  the  testator  in  her 
hands  as  executrix.  Tliat  property  Is  claimed 
because  as  between  her  and  the  orators,  it  is 
a  part  of  the  same  estate,  to  be  reached  in 
her  hands  in  the  same  manner  as  any  other 
part" 

This  case  la  instructive  and  helpful. 

In  Attorney  General  v.  St  John's  College, 
7  Sim.  241,  the  Vice  Chancellor  said  that  one 
test  to  ascertain  whether  an  Information  was 
multifarious,  or  embraced  one  object  only, 
was  to  ascertain  whether  one  defense  can 
be  made  to  the  whole  of  it  Applying  this 
test  it  is  clear  that  the  bill  now  under  con- 
sideration la  not  multifarious,  t)ecause  one 
defense  can  be  made  to  the  whole  of  it,  viz., 
titat  Winifred  Gottingbam  was  not  mentally 
incompetent,  but  sane  when  the  alleged 
fraud  was  praticed  on  lier. 

In  tills  case,  then,  as  the  combination  of 
mibject  matter  and  parties  cannot  conceiv- 
ably embarrass  the  defendant  in  making  her 
defense,  or  produce  confusion,  render  the 
case  complicated  or  difilcult  to  be  understood, 
but  will  rather  consolidate  and  simplify  tbe 
determination  of  the  rights  of  all  parties  in 
Interest  tbe  discretion  of  the  court  is  not 
moved  to  declare  tbe  bill  multifarious.  Tbe 
demurrer  will  be  overruled  and  the  defend- 
ant ordered  to  plead  to  or  answer  the  bill 
within  a  time  to  be  fixed. 

Let  an  order  be  entered  accordingly. 


In  ze  TOMLINSON. 

(Orphans'  Court  of  Delaware.    Kent    Nov. 

4,  19U.) 

DowEB  ({  99*)  — Bktubn  or  Fbkbholdxbs — 
EviDXKCK  or  Fbeeholoxbs  to  Gontbadict 
AWABD — ^Aduibsibilitt. 

Freeholders,  appointed  to  assign  dower, 
mar  act  as  witnesses,  contradict  on  exceptions, 
their  award,  regular  on  its  face  and  sbowing  a 
full  compliance  with  tbe  order  of  the  court,  and 
show  that  the  statements  in  their  return  were 
not  true. 

[Ed.  Note. — For  other  cases,  see  Dower,  Gent. 
Dig.  H  342-S44 ;  Dec:  Dig.  {  99.*] 

Petition  of  Ellen  B.  Tomlinson  for  assign- 
ment of  dower.  Heard  on  exceptions  to  the 
return  of  the  freeholders  appointed  to  assign 
dower.    Betnm  confirmed  and  approved. 

See,  also,  81  Atl.  468. 

Argued  before  CDRTIS,  C!h.,  and  BOTGB,  J. 

James  M.  Satterfleld  and  Caleb  S.  Layton, 
for  petitioner.  James  H.  Hughes,  for  ex- 
ceptant 

CURTIS,  Cb.  (delivering  the  opinion  of 
the  court).  Tbe  freeholders  having  made 
return  under  the  order  for  the  assignmoit 
of  dower,  the  defendant,  William  B.  Tomlin- 
son, filed  exceptions  to  the  award,  which 
were  of  three  kinds:  (1)  That  the  freehold- 
ers did  not  view  the  premises.  (2)  That  they 
did  not  value  the  land  in  accordance  with 
the  order.  (3)  That  tlie  assignment  was  in- 
equitable in  amount 

At  the  hearing  of  the  exceptions,  tbe  only 
witnesses  produced  were  the  freeholders,  and 
objection  was  made  to  them  as  not  compe- 
tent witnesses  to  attack  their  own  award, 
which  was  regular  on  its  face  and  showed 
a  full  and  particular  compliance  with  the  or- 
der of  tbe  court  Without  argument  the 
court  declined  to  hear  the  testimony  of  the 
freeholders  to  contradict  tbe  award  and  show 
that  tbe  statements  in  their  return  were  not 
true,  tbe  return  showing  full  compliance  with 
the  order  of  the  court  for  the  assignment  of 
dower.  The  court  said  that  it  was  an  unwise 
and  unsafe  proceeding  to  permit  tbe  free- 
holders, who  were  under  oath,  to  deny  what 
they  had  done,  in  the  absence  of  allegations 
of  fraud,  or  gross  error.  The  decisions  of 
the  courts  of  the  state  are  conflicting  as  to 
whether  arbitrators,  or  referees,  are  to  be 
admitted  to  testify  on  exceptions  to  awards. 

In  tbe  following  cases  cited  in  1  DeL  Ch. 
381  et  seq.,  as  notes  to  Beeson  v.  Blliott,  the 
court  refused  to  hear  tbe  testimony  of  ref- 
erees on  exceptions  to  an  award:  Grain  v. 
Lowber,  in  the  Supreme  Coyrt  in  1804;  Spru- 
ance  v.  Poovy,  Supreme  Court,  1829. 

In  Bailey  v.  England,  1  PennewlU,  12,  89 
Atl.  465,  where  on  exceptions  to  an  award 
an  offer  was  made  to  show  by  one  of  the 
referees  tliat  he  had  not  understood  certain 
matters  connected  with  the  case,  Judge 
Gmbb  said: 

"This  Is  a  case  in  which  first  thoughts 


*Far  otiMr  eases  Me  uuna  topic  and  lactlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Serlea  A  Bap'r  iDdezaa 


Digitized  by 


Google 


586 


81  ATLANTIC  BBPOBTBB 


(Md. 


will  bave  to  be  best;  Teferees'  second 
Ibongbts  after  rendering  their  award  will 
not  do." 

In  other  cases  cited  in  tbe  notes  to  Beeson 
V.  Elliott,  supra,  it  appears  that  the  arbitra- 
tors were  examined  as  witnesses,  but  wheth- 
er after  objection  or  by  consent  does  not 
appear.  Miers  v.  Speer;  McKlnley  v.  Rey- 
nolds. And  In  one  other  case,  Hudson  t.  Mc- 
Donough.  1  Del.  Ch.  381,  note,  an  arbitrator 
was  examined  without  objection. 

In  Allen  t.  Smith,  4  Har.  234,  the  court 
held,  over  objection,  that  an  arbitrator  was 
a  competent  witness  on  exceptions  to  an 
award  to  prove  the  facts  submitted  to  them 
and  the  grounds  of  their  award. 

In  view  of  this  contrariety  of  yiews,  this 
court  tn  this  proceeding  considers  that  the 
better  and  safer  plan  is  to  exclude  the  free- 
holders as  witnesses  to  contradict  or  yary 
their  own  report  in  the  absence  of  fraud. 
It  does  not  seem  wise  to  permit  a  commis- 
sioner to  testify  that  statements  in  tbe  re- 
turn which  he  has  signed  are  not  true,  in  ab- 
sence of  some  allegation  of  fraud,  or  gross 
error. 

The  return  will  be  confirmed  and  ap- 
proved. 


RENEHAN  et  al.  v.  McAVOY  et  aL 

(Court  of  Appeals  of  Maryland.     June  24, 

1911.    Supplemental  Opinion,  Nov. 

21,  19U.) 

1.  Deeds  (§  54*)— VALiDrrT-^DEMVERT. ' 

Delivery  and  acceptance  is  essential  to  the 
validity  of  every  deed,  and  what  is  a  suffi- 
cient delivery  to  transfer  title  depends  largely 
on  the  facts  of  each  case. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  116;   Dec.  Dig.  J  54.*] 

2.  DsEns  (I  56*)— Dbxivkby— What  Consti- 
tutes. 

The  test  of  delivery  of  a  deed  is  the  un- 
conditional relinquishment  by  the  grantor  of 
the  custody  or  contnd  of  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dfe.  i§  117-123 ;   Dec.  Dig.  {  56.*] 

3.  Deeds  (|  68*)- Dklivkbt  to  Third  Per- 
son. 

Delivery  of  a  deed  to  a  third  person,  in 
order  to  be  operative,  must  be  for  the  use  and 
benefit  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  130-135;    Dec.  Dig.  |  58.*] 

4.  Deeds  (8  61*)— Delivbby— Sufficiency. 

Where  a  grantor,  after  executing  a  deed 
which  he  intended  should  be  operative  only  aft- 
er his  death,  delivered  it  to  his  attorney  to  be 
kept  for  the  grantor  and  at  his  death  to  be 
placed  on  record,  and  thereafter,  believing  that 
the  attorney  might  die,  took  the  deed  to  the 
register  of  wills  and  delivered  it  to  the  latter 
to  be  kept  as  the  grantor's  agent  until  his 
death,  and  then  to  be  recorded,  there  was  no 
valid  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  a  140,  141 ;    Dec.  Dig.  g  61.*] 


On  Rehearing. 
6.  Costs  d  240*)— Appeai^—Nominai.  Dsrnd- 

ANTS. 

Where,  in  a  suit  to  set  aside  a  deed,  all 
the  defendants  but  two  filed  an  answer  admit- 
ting the  matters  alleged  in  the  complaint  and 
consented  to  the  passage  of  a  decree  as  prayed, 
and  the  decree  t^ing  in  favor  of  tbe  defoid- 
ants,  those  consentiiu  were  mere  nominal  de- 
fendants, and,  not  being  represented  on  the 
appeal,  should  not  be  taxed  with  costs  on  re- 
versal. 

[Ed.  Note. — For  other  cases,  see  Costa,  Dec. 
Dig.  i  240.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty, In  Equity ;  Wm.  Henry  Forsythe.  Jr., 
Judge. 

Suit  by  John  Renehan  and  another  against 
Joseph  McAvoy  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON,  URNER,  and  STOCKBRIDGE, 
JJ. 

E.  Allan  Sauerweln,  Jr.,  and  Joseph  L.  Don- 
ovan, for  appellants.  John  O.  Rogers,  for  ap- 
pellees. 

BRISCOE,  J.  The  controversy  in  this  case 
arises  over  the  validity  of  a  certain  paper 
writing,  purporting  to  be  a  deed,  dated  the 
10th  day  of  March,  1902,  and  executed  by 
Hugh  McAvoy,  late  of  Howard  county,  Md., 
in  his  lifetime,  and  delivered  to  the  clerk  of 
the  circuit  court  for  Howard  county  for  rec- 
ord after  his  death  by  the  register  of  wills 
of  that  county,  in  whose  custody  it  had  been 
left,  by  the  grantor  to  be  kept  until  his  death, 
and  then  to  be  placed  upon  record. 

The  deed,  as  set  out,  in  the  record,  is  as 
follows:  "This  deed  made  this  tenth  day  of 
March,  1902  by  me  Hugh  McAvoy  of  Howard 
county,  Maryland.  Witnesseth,  that  in  con- 
sideration of  five  dollars  and  other  good  con- 
siderations me  therennto  moving  I  the  said 
Hugh  McAvoy  do  grant  unto  Joseph  McAvoy 
and  Elizabeth  McAvoy,  during  their  respec- 
tive lives  and  no  longer  subject,  however,  to 
my  life  estate  therein,  all  that  farm  situate, 
lying  and  being  in  Howard  county,  and  de- 
scribed as  follows,  that  Is  to  say:  the  farm 
upon  which  I  now  reside,  situated  in  the 
Third  Election  District  of  Howard  County, 
which  my  father,  the  late  Francis  McAvoy 
devised  to  me,  and  all  the  additions  which  I 
have  made  thereto  by  purchase  or  otherwise, 
and  I  charge  said  farm  with  ten  dollars  for 
Masses  to  be  said  for  the  repose  of  my  sonl 
and  those  of  my  family ; .  and  after  my  death 
and  the  deaths  of  both  my  brother  Joseph 
McAvoy,  and  my  sister  Elizabeth  McAvoy  and 
the  charge  aforesaid  shall  have  been  paid. 
I  give  and  grant  my  said  farm  and  all  the 
additions  thereto  as  aforesaid  to  my  nephew 
AlUe  McAvoy  Renehan  for  and  during  ills 
natural  life  and  after  his  death  to  the  broth- 
ers and  slaters   of  the  said  Allie  McAvoy 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Uories  A  aep'r  indexps 
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Reneban  equally  share  and  share  alike,  but 
If  any  or  all  of  said  AUle  McAvoy  Renehan's 
brothers  and  sisters  shall  have  departed  this 
life  during  the  life  time  of  said  Allle  McAvoy 
Renehan,  then  I  give  and  grant  my  said  farm 
aforesaid  to  the  descendants  or  descendant 
then  living  of  said  departed  brother  or  sister 
per  stirpes  and_  not  per  capita,  but  should 
^be  said  Allle  McAvoy  Renehan  hare  children 
or  the  descendant  or  descendants  of  any  de- 
ceased child  or  children  living  at  his,  said 
Allle's  death,  then  I  give  to  said  child  or 
children  or  the  descendants  of  any  deceased 
child  or  children  living  at  his  death  the  farm 
aforesaid  per  stirpes  and  not  per  capita. 

"And  I  give,  bargain  and  sell  all  of  my 
personal  property  owned  by  me  at  the  time 
of  my  death  to  the  parties  aforesaid  upon  the 
same  terms  and  conditions  as  I  have  hereby 
given  my  real  estate. 

"And  I  do  further  charge  my  real  estate 
given  as  aforesaid  with  the  further  sum  of 
four  hundred  dollars  to  be  paid  by  Allle  McA. 
Renehan  to  my  niece  Annie  Renehan  wife  of 
my  nephew  William  Renehan  at  the  death  of 
the  last  of  said  life  tenants  Joseph  and  Kllza- 
beth  McAvoy. 

"Witness  my  band  and  seal. 

"Hugh  McAvoy.    [Seal.] 

"Witness:    John  G.  Rogers." 

Tbe  deed,  it  will  appear,  was  executed  and 
duly  acknowledged  by  the  grantor  on  the 
10th  day  of  March,  1902,  before  Howard  D. 
Dnnkel,  a  Justice  of  the  peace  of  the  state 
in  and  for  Howard  coanty,  and  was  recorded 
among  the  land  records  of  that  county  on  the 
2d  day  of  January,  1904,  after  the  death  of  i 
Mr.  McAvoy.  i 

It  Is  admitted  that  at  the  date  of  the  exe- 
cution of  the  deed  the  grantor  was  capable , 
of  making  a  valid  deed  or  contract,  that  he  | 
held  absolute  title  to  the  property,  that  no 
rights  of  creditors,  or  other  persons  having 
liens,  are  involved,  and  the  deed  was  proper- 1 
ly  executed  under  the  laws  of  Maryland  to 
pass  real  -estate.    But  it  Is  earnestly  insisted 
upon  the  part  of  the  appellants,  certain  of 
hla  heirs  at  law,  that  the  deed  is  void,  be- 
cause  It  was  never  delivered,  so  as  to  perfeet 
the  Instrument  as  a  valid  deed,  and  the  gran- ' 
tees  took  no  title  to  the  property  mentioned 
therein.    The  circuit  court  of  Howard  county 
npon  hearing  of  the  case,  upon  bill,  answer, ' 
and  proof,  held  the  deed  to  be  a  valid  In- ' 
strument  to  convey  real  estate,  and  dismissed 
the  plaintiffs'  bill  for  a  decree  to  vacate  and ' 
annul  the  deed,  and  for  a  sale  of  the  prop- 1 
erty  for  the  purposes  of  partition  among  the ' 
heirs  at  law  of  the  grantor.    And  it  is  from  , 
this  order  thus  passed  that  this  appeal  has 
been  taken.  | 

[1]  It  is  clear  upon  all  the  authorities  that 
delivery  and  acceptance  Is  essential  to  the 
validity  of  every  deed,  and  what  constitutes 
a  sufficient  delivery,  to  transfer  and  vest  the  | 
title  In  the  grantee,  or  to  make  it  operative  j 
and  effectual,  as  a  deed  depends  largely  upon ' 
the  facts  and  circumstances  of  each  partlc-; 


ular  case.  The  general  and  essential  requi- 
sites to  the  validity  of  a  deed  under  the  facts 
and  circumstances  as  indicated  in  this  case 
have  been  settled  by  numerous  and  well-con- 
sidered authorities.  In  Duer  v.  James,  42 
Md.  496,  affirmed  by  this  court  In  Hearn  v. 
Purnell,  110  Md.  465,  72  Atl.  909,  it  is  said, 
to  constitute  a  delivery  of  a  deed,  the  grantor 
must  do  some  act  putting  it  beyond  his  power 
to  revoke.  There  can  be  no  delivery  so  long 
as  the  deed  is  within  his  control  and  subject 
to  his  authority.  In  the  language  of  the  Su- 
preme Court  In  Younge  v.  Oullbeau,  3  Wall. 
636,  18  L.  Ed.  262,  the  grantor  must  part 
with  the  possession  of  the  deed  or  the  right 
to  retain  It  In  Clark  v.  Creswell,  112  Md. 
342,  76  Atl.  580,  it  was  held  there  is  a  con- 
summated delivery  when  the  Instrument  has 
passed  from  the  grantor,  without  right  of 
recall,  to  the  grantee  or  to  some  third  person 
for  his  use. 

[2]  The  test  of  delivery  is  the  relinquish- 
ment by  the  grantor  of  the  custody  or  the 
control  of  the  deed.  When  he  has  formally 
executed  and  acknowledged  it,  and  delivered 
it  unconditionally  to  the  grantee  or  one  act- 
ing for  him,  the  conveyance  is  completed  and 
the  title  has  passed. 

[3]  It  is  also  settled  by  the  great  weight  of 
authority  in  this  state  and  in  other  jurisdic- 
tions that  the  grantor  must  part  with  all 
dominion  and  control  over  the  deed  at  the 
time  of  its  delivery  to  a  third  person.  In  or- 
der to  make  such  act  a  sufficient  delivery  In 
order  to  divest  the  title,  and  the  delivery  to 
the  third  person  must  be  for  the  use  and 
beneflt  of  the  grantee.  Carey  v.  Dennis,  13 
Md.  18;  Owens  v.  Miller,  29  Md.  144;  Lep- 
poc  V.  Union  Bank,  32  Md.  136;  Younge  v. 
Gullbeau,  3  Wall.  636,  18  L.  Ed.  262;  Porter 
V.  Woodhouse,  69  Conn.  568,  22  Atl.  299,  13 
L.  R.  A.  64,  21  Am.  St  Rep.  131;  Note  to 
Munro  v.  Bowles  (111.)  64  L.  R.  A.  865. 

[4]  In  the  case  before  us  the  deed  after  its 
execution  by  the  grantor  was  placed  In  the 
hands  of  Judge  John  G.  Rogers  of  the  How- 
ard county  bar,  with  certain  directions,  as 
testified  to  by  him.  The  t^tlmony  of  Judge 
Rogers,  as  contained  In  the  record,  is  as  fol- 
lows :  "Mr.  Hugh  McAvoy  came  into  my  office 
on  March  10,  1902,  and  said  that  he  wanted 
a  paper  prepared.  I  asked  him  what  kind  of 
a  paper  he  wanted  prepared,  and  he  said 
that  he  wanted  to  make  his  property  over  to 
Allle.  I  asked  him  what  provisions  he  want- 
ed in  the  pai)er,  and  at  his  direction  I  pre- 
pared that  paper  the  deed.  He  signed  it 
and  I  witnessed  it  Then  I  told  blm  to  take 
it  down  to  Mr.  Howard  Dunkel's  and  ac- 
knowledge It  He  returned  with  the  paper, 
and  gave  It  to  me.  I  then  asked  him  what 
he  wanted  done  with  It  and  he  said  that  he 
wanted  me  to  keep  It  for  him ;  at  his  death, 
to  have  It  put  upon  record.  I  asked  hla 
why  he  did  not  have  it  put  on  record  now, 
but  he  said  that  he  had  reasons  for  not  doing 
so.  I  did  not  inquire  into  those  reasons.  He 
handed  me  the  paper,  and  I  asked  him :  'You 
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have  ddlvered  this  paper  to  me  to  be  put  od 
record  In  case  of  your  death?'  And  he  said: 
'Tea.'  Then  he  went  away.  I  took  the  papei 
and  put  It  In  a  pigeon  hole,  and  there  It  re- 
mained something  over  a  year.  Afterwards 
be  came  Into  my  office,  and  said  that  he  want* 
ed  the  paper.  I  asked  him  what  he  wanted 
with  it,  as  he  bad  pat  it  into  my  hands  to 
be  put  upon  record  in  case  of  bis  death.  H« 
said  that  he  did  not  want  to  change  it,  but 
that  it  had  occurred  to  him  that  something 
might  happen  to  me,  and  then  no  one  would 
know  where  the  paper  was.  He  said  that  be 
thought  he  had  better  take  it  and  deliver  it 
to  the  register  of  wills  for  safe-keeping.  I 
said  that  this  did  not  make  any  difference 
to  me.  Then  he  took  it  away  with  bim."  It 
is  apparent,  we  think,  according  to  all  the 
authorities,  that  the  placing  of  the  deed  with 
Judge  Rogers,  under  the  facts  of  the  case, 
was  not  an  effective  and  valid  delivery.  It 
was  delivered  to  Judge  Rogers,  as  stated  by 
the  grantor,  "to  be  kept  for  him,  at  his  death 
to  be  put  upon  record."  It  was  subsequently 
recalled,  surrendered  to  the  grantor,  and  de- 
livered by  the  grantor  to  the  register  of  wills 
for  Howard  county.  The  evidence  shows  be- 
yond all  question  that  from  what  the  gran- 
tor did  and  said  he  simply  intended  to  con- 
stitute Judge  Rogers  as  bis  agent  for  the 
custody  of  the  paper,  and  he  cannot,  there- 
fore, .be  treated  in  any  sense  as  an  agent  or 
depo^tory  for  the  use  and  benefit  of  the 
grantees. 

It  is  established  by  the  overwhelming 
weight  of  authority  that  it  is  absolutely  in- 
dispensable, in  order  to  constitute  a  sufficient 
delivery,  that  the  grantor  shall  part  with  con- 
trol over  the  deed,  and  shall  not  retain  a  right 
to  reclaim  It  Clark  t.  Creswell,  supra: 
Brown  v.  Brown,  66  Me.  816;  Woodward  r. 
Camp,  22  Conn.  467;  Ball  t.  Foreman,  37 
Ohio  St.  132 ;  Hawes  v.  Hawes,  177  111.  409, 
63  N.  E.  78 ;  Hammerslough  v.  Cheatham,  84 
Mo.  13;  Prutsman  v.  Baker,  35  Wis.  644,  11 
Am.  Bep.  692 ;  Bailey  v.  BaUey,  52  N.  C.  44 ; 
Trask  v.  Trask,  90  Iowa,  318,  67  N.  W.  841, 
48  Am.  St  Bep.  446;  Wilson  v.  Wilson,  158 
lU.  667,  41  N.  B.  1007,  49  Am.  St  Rep.  176. 

The  next  inquiry  then,  is:  Was  the  leaving 
of  the  deed  by  the  grantor  in  the  custody  of 
Mr.  Marlow,  the  register  of  wills,  on  the  5th 
of  May,  1903,  "for  safe-keeping,  and  at  his 
death  to  put  it  or  have  it  put  on  record,"  a 
valid  delivery  of  the  deed?  Mr.  Marlow,  who 
was  called  as  a  witness  on  behalf  of  the 
plaintiff,  testified  that  be  was  register  of 
wills  of  Howard  connty  in  the  year  1903; 
that  be  knew  Mr.  McAvoy,  and  he  gave  into 
his  keeping  a  paper  writing,  which  he  said 
was  a  deed  or  will,  under  the  following  cir- 
cumstances :  "Q.  Did  be  tell  you  why  he  gave 
it  to  you,  and,  if  so,  what  reason  did  he  give? 
A.  He  told  me  that  he  wished  to  leave  it 
with  me  for  safe-keeping,  and  at  his  death  to 
put  it,  or  have  it  put  on  record.  Q.9.  Did 
yon  issue  any  receipt  to  him?  A.  I  did. 
Q.  10.  Then  yon  acc^ted  the  paper  for  safe- 


keeping?   A.  I  did.    Q.  11.  As  whose  agent? 
A.  Hugh  McAvoy's.    Q.  12.  And  yon  put  the 
deed  in  the  safe?    A.  I  did.    Q.13.  Was  the 
deed   sealed   up?     A.  I    do    not    remember 
whether  the  deed  was  sealed  up,  or  whether 
I  put  It  in  the  envelope  and  sealed  it    Q.  14. 
Then  yon  don't  recall  whether  you  knew  the 
name  of  the  grantee  or  not?    A.  I  do  not 
Q.  16.  I  now  show  you  a  paper  produced  oat 
of  the  custody  of  the  register  of  wills  in  re- 
sponse to  a  summons  duces  tecum.     Please 
state  whether  or  not  yon  can  identify  it    A. 
I  can.    Q.  16.  In  whose  handwriting  Is  that 
paper?   A.  Mine.    Q.  17.    What  is  that  paper? 
A.  It  is  a  receipt  which  I  gave  Hugh  McAroy 
at  the  time  he  gave  me  the  deed.    It  is  dated 
at  Ellicott  City,  Md.,  May  6,  1903,  and  reads, 
'Received  of  Mr.  Hugh  McAvoy  a  deed  left  In 
this  office  by  himself  to  be  put  on  record  at 
his  death  by  register  of  wUIs,'  and  is  signed 
by  me:    'William  H.   Marlow,   Register    of 
Wills   for  Howard   County."     Q.  18.  On   the 
back  of  that  receipt  are  the  following  words : 
'Deed  left  for  record  with  register  of  wills. 
May  6,  1903.'     In  whose  handwriting  -are 
those  words?    A.  My  handwriting.    (Note. — 
The  paper  writing  just  shown  the  witness 
and  read  by  him,  with  the  notation  on  the 
back  thereof.  Is  now  offered  in  evidence,  and 
marked  "Plaintiff's  Exhibit  Examiner  No.  1.") 
Q.19.  Mr.  Marlow,  did  Mr.  Hugh  McAvoy 
call  for  that  paper  during  his  lifetime?    A. 
No,  he  did  not    Q.20.  If  he  had  called  for 
it  and  surrendered  the  receipt  would  yoa 
have  given  it  to  him?    A.  I  would.    Q.  21. 
During  his  lifetime,  would  you  have  given  np 
the  paper  to  any  one  other  than  Hugh  Mc- 
Avoy?   A  I  would  not,  except  upon  Mr.  Mc- 
Avoy's order.    Q.  22.  Would  you  have  surren- 
dered it  to  the  grantee  named  in  the  deed, 
had  he  produced  the  receipt  during  the  life- 
time  of   Hugh    McAvoy?     A.  I    would  not. 
Q.23.  Ton  did  not  consider  yourself  in  any 
wise  the  agent  of  the  grantee,  did  you?    A. 
I  did  not.    Q.  24.  It  was  not  a  part  of  yonr 
duty  as  register  of  wills  to  become  custodian 
of  deeds,  was  it?    A.  I  should  think  not  and 
I  go  advised  Mr.  Hugh  McAvoy  at  that  time. 
Q.  25.  Then,  as  I  understand  it,  you  took  tliis 
deed  for  safe-keeping  simply  as  an  accommo- 
dation to  Mr.  Hugh  McAvoy,  and  acted  as  bis 
agent  to  hold  the  same  for  him,  and  put  on 
record  at  his  death,  or  would  have  given  it 
back  to  him,  bad  be  so  requested  you?    A. 
That's  correct    Q.  26.  Did  you  make  any  dis- 
position of  this  deed  during  Mr.  Hugh  Mc- 
Avoy's lifetime?    A.  I  placed  it  in  the  safe 
and  there  it  remained  until  his  death.    Q.  27. 
Did  he  ever  call  for  it?    A.  He  did  not    Q. 
What  became  of  it  after  death?    A.  AUie 
Renehan  came  In  the  office,  produced  the  re- 
ceipt which  I  had  given  to  Mr.  Hugh  McAvoy, 
and  which  I  identified  a  while  ago.    I  there- 
upon opened  the  safe,  took  out  the  deed,  and 
gave  it  to  Allle  Renehan,  and  told  him  to 
take  it  over  to  the  clerk's  office  and  bfive  it 
put  on  record.    Q.  Tou  know  that  Hugh  Mc- 
Avoy was  dead  at  that  time?    A.    Tes.    Q.^ 
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And  he  left  with  you  the  receipt  you  had 
given  to  Hugh  McAvoy,  and  which  you  Iden- 
tified? A.  Yee.  Q.  And,  when  you  went  out 
of  office  as  register  of  wills,  yon  left  that 
paper  in  the  office?  A.  In  the  (the)  safe  In 
the  office.  Q.  Did  Mr.  Hugh  McAvoy  at  the 
time  he  broui^t  this  deed  to  yon  say  any- 
thing about  not  wishing  to  surrender  It  until 
fals  death;  and,  If  so,  what  did  he  say?  A. 
He  did  not  say  anything  about  not  wishing 
to  surrender  the  deed,  but  he  did  say  he  did 
not  wish  to  surrender  his  rights  In  the  prop- 
erty unto  his  death.  Q.  And  that  Is  the  rea- 
son he  did  not  want  to  put  the  deed  on  rec- 
ord?  A.  Yes ;  while  be  was  living." 

Upon  cross-examination,  he  further  testi- 
fied In  answer  to  the  question :  "Q.  Did  yon 
gather  from  what  Mr.  Hugh  McAvoy  told 
you  the  occasion  of  the  preparing  of  this 
-deed  and  the  names  of  the  people  Involved 
in  It?  A.  No,  sir.  Q.  You  had  no  reason  to 
believe  that  the  rights  of  other  persons  than 
Hugh  McAvoy  were  Involved  In  the  paper 
that  he  delivered  to  you?  A.  From  the  re- 
mark of  Mr.  Hugh  McAvoy,  I  should  thlnlc 
there  were.  I  think  that  be  said:  'This  is 
my  will.'  I  am  positive  of  It.  He  said:  'I 
-do  not  want  this  put  on  record  until  after  my 
death,  as  I  Intend  to  hold  the  reins  while  I 
live;'  Q.  And  you  kept  the  paper  up  to  the 
time  of  his  death,  didn't  you?  A.  I  did.  Q. 
And  you  considered  yourself  his  agent?  A. 
I  did  it  for  Mr.  McAvoy,  and  for  keeping  the 
paper  I  charged  him  a  fee  of  60  cents,  which 
Is  allowed  by  law,  for  the  safe-keeping  of 
wills,  etc." 

There  was  other  testimony  uponithe  part 
«f  both  the  appellants  and  appellee,  but  it 
reflects  very  little  light  upon  this  branch  of 
the  controversy,  and  we  need  not  consider  it 
here. 

The  same  principles  of  law  applicable  to 
the  conclnsion  we  reached  as  to  the  delivery 
of  the  deed  to  Judge  Rogers  must  control  up- 
on the  facts  of  this  case  as  to  the  delivery 
of  the  deed  to  Mr.  Marlow.  We  think  the 
evidence  shows  and  the  declarations  of  the 
grantor  at  the  time  of  the  delivery  of  the 
deed  can  admit  of  but  one  construction,  and 
that  is  he  intended  to  constitute  the  custo- 
dian of  the  deed  as  his  agent,  and  not  the 
agent  of  the  grantees.  His  statement  to  the 
effect  that  he  left  it  with  Mr.  Marlow  for 
safe-keeping,  and  at  his  death  to  put  it  on 
record,  that  "I  do  not  want  this  put  on  rec- 
ord until  after  my  death,  as  I  Intend  to  hold 
the  reins  while  I  live,  and  I  do  not  wish  to 
surrender  my  rights  In  the  property  until 
my  death,"  is  conclusive  evidence  that  the 
grantor  did  not  Intend  to  part  with  control 
or  dominion  over  the  deed,  but  retained  the 
right  to  recall  and  revoke  it  at  will.  In 
Carey  v.  Dennis,  13  Md.  18,  it  was  held  under 
such  circumstances,  if  the  custodian,  in  whose 
custody  the  papers  are  placed,  was  the  agent 
of  the  deceased,  then  it  is  clear,  upon  both 
principle  and  authority,  that  the  agency  was 


revoked  upon  his  death  and  oould  not  after- 
wards be  executed,  and  the  validity  of  the 
transfer  was  thereby  defeated.  Clark  v. 
Creswell,  112  Md.  339,  76  Att.  579;  Munro  v. 
Bowles,  187  III.  846,  58  N.  B.  831,  54  L.  R.  A. 
865.  In  Johnson  v.  Farley,  45  N.  H.  605,  the 
court  thus  announced  the  rule :  "To  give  ef- 
fect to  a  delivery  to  a  third  person  where 
the  assent  of  the  grantee  may  be  presumed 
from  the  beneficial  nature  of  the  conveyance, 
it  must  be  placed  beyond  the  control  of  the 
grantor,  and  not  put  in  the  hands  of  a  third 
person  merely  to  be  delivered  to  the  grantee, 
for  then  such  third  person  is  merely  the 
agent  of  the  grantor,  who,  at  any  time  be- 
fore actual  delivery  to  the  grantee,  may  re- 
call it ;  but  it  must  be  delivered  to  such  third 
person  as  the  agent  of  the  grantee  and  re- 
ceived by  him  in  that  capacity,  and  then,  if 
the  law  will,  from  the  beneficial  nature  of 
the  conveyance,  presume  the  assent  of  the 
grantee,  the  delivery  is  complete  and  the  es- 
tate passes  at  once."  The  numerous  deci- 
sions of  this  court  bearing  upon  gifts  of  sav- 
ings bank  deposits  to  take  effect  on  the  death 
of  the  donor  and  involving  questions  of  a 
valid  delivery  are  to  the  same  effect  Jones 
V.  Crisp,  109  Md.  34,  71  Atl.  616 ;  Taylor  v. 
Henry,  48  Md.  567,  30  Am.  Rep.  486 ;  Whalen 
V.  Mllholland.  88  Md.  207,  43  AU.  45,  44  li.  R. 
A.  208. 

The  testimony  also  shows  that  none  of  the 
grantees  knew  of  the  existence  of  this  deed  in 
the  lifetime  of  the  grantor,  or  that  a  deed 
had  been  delivered  to  any  one  for  them.  The 
possession  of  the  receipt  given  by  the  register 
of  wills  for  the  custody  of  the  deed  was  re- 
tained by  the  grantor.  The  evidence  of  the 
witnesses  Joseph  McAvoy,  Wm.  A.  Renehan, 
and  AloysiuB  Benehan,  as  to  declarations  of 
the  grantor,  in  regard  to  this  receipt,  in  the 
event  of  his  death,  is  entirely  too  contradic- 
tory and  insufficient  to  establish  even  a  de- 
livery of  the  receipt  to  the  grantees,  or  that 
the  grantor  surrendered  control  of  it  in  his 
lifetime.  The  deed  itself  Is  quite  significant 
of  the  intention  of  the  grantor  in  this  re- 
spect, as  it  seeks  to  dispose  of  both  realty 
and  personalty  as  a  testamentary  paper,  but, 
not  being  executed  as  the  law  requires,  it 
obviously  cannot  operate  as  a  will. 

We  cannot  agree  with  the  conclusion  reach- 
ed by  the  court  below  upon  the  record  before 
us  that  there  was  such  a  sufficient  delivery 
of  the  deed  in  this  case,  as  measures  up  to 
th#  requirements  of  the  law,  to  constitute 
this  a  valid  and  legal  deed  so  as  to  operate 
to  pass  title  to  the  property  In  question  to 
the  grantees,  and  for  the  reasons  stated  the 
decree  of  the  court  below,  dated  the  22d  day 
of  March,  1911,  will  be  reversed. 

We  have  considered  the  exceptions  to  the 
testimony  reserved  by  the  appellees  here  ob- 
jected to,  but  they  can  in  no  way  affect  the 
decision  of  the  case  or  the  conclusion  that 
we  have  reached  that  this  is  not  a  valid  deed. 

The  decree  of  the  circuit  court  for  Howard 
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county  win  be  reversed,  and  the  cause  re- 
manded for  farther  proceedings,  In  accord- 
ance with  this  opinion. 

Decree  reversed,  and  cause  remanded,  with 
costs  to  the  appeUants. 

Supplemental  Opinion. 

When  this  appeal  was  before  us  at  the 
April  term,  1911,  of  this  court,  the  decree  of 
the  circuit  court  for  Howard  county,  dated 
the  22d  day  of  March,  1911,  was  reversed, 
with  costs  to  the  appellants,  and  the  cause 
was  on  the  24th  day  of  June,  1911,  remanded 
for  further  proceedings,  In  accordance  with 
an  opinion  filed  In  the  case.  Since  the  date 
of  the  decree  that  was  remanded,  Joseph  Mc- 
Avoy,  Joseph  Renehan,  and  certain  others, 
appellees  In  this  court  and  defendants  In  the 
court  below,  have  filed  a  petition,  asking  for 
a  modification  of  the  decree  of  the  24th  of 
June,  1911,  as  regards  the  Imposing  of  the 
costs,  and  upon  a  further  consideration  of 
the  proceedings  and  the  petition  filed  herein 
we  think  that  the  decree  heretofore  passed 
by  us  should  be  modified  to  the  extent  of  the 
costs,  as  heretofore  determined.  The  bill  of 
complaint  was  filed  In  the  court  below  for 
the  purpose  of  vacating  and  declaring  null 
and  void  a  deed  from  one  Hugh  McAvoy  to 
Aloyslus  Renehan,  and  for  a  sale  of  the  prop- 
erty and  the  distribution  of  the  proceeds  of 
sale  among  the  heirs  at  law  of  the  grantor, 

[S]  It  appears  that  the  real  defendants  and 
contestants  In  the  case  were  Aloyslus  Rene- 
han and  Mary  I.  Renehan,  his  wife.  All  of 
the  other  defendants,  the  petitioners  here, 
filed  their  answer  In  the  court  below,  admit- 
ting the  matters  and  facts  set  forth  In  the 
bill  of  complaint,  and  consenting  to  the  pas- 
sage of  the  decree  as  therein  prayed.  The 
decree  below  was  In  favor  of  the  defendants, 
Aloyslus  and  Mary  I.  Renehan,  and  the  plain- 
tiffs' blU  was  dismissed.  The  costs  In  the 
court  below  was  decreed  to  be  paid  by  the 
parties,  complainants  and  defendants,  except 
Aloyslus  Renehan  and  Mary  I.  Renehan,  his 
wife.  The  Interest  of  the  appellees  In  the 
property  Is  Identical  with  that  of  the  appel- 
lants. The  plaintiffs  appealed  the  case,  and 
the  defendants,  other  than  Aloyslus  Renehan 
and  wife,  were  merely  nominal  defendants, 
and  were  not  represented  In  this  court  by 
counsel.  We  are  therefore  of  opinion  that 
the  appellees  other  than  Aloyslus  Renehan 
and  Mary  I.  Renehan  should  not  be  made,  to 
pay  the  costs  of  the  appeal  to  this  court,  but 
that  the  costs  of  this  appeal  should  be  paid 
by  Aloyslus  Renehan  and  Mary  I.  Renehan, 
the  substantial  appellees,  and  the  costs  In  the 
court  below  should  be  paid  from  the  pro- 
ceeds of  the  sale  of  the  real  estate.  The 
former  decree  will  therefore  be  modified  to 
this  extent,  and  the  decree  will  be  revised  so 
far  as  It  relates  to  the  payment  of  costs. 

Decree  reversed  as  to  costs,  the  costs  In 
this  court  to  be  paid  by  Aloyslus  Renehan 


and  Mary  I.  Renehan,  his  wife,  and  the  costs 
In  the  court  below  to  be  paid  out  of  proceeds 
of  sale  of  the  real  estate. 


OBERHEIM  et  aL  ▼.  REESIDE  et  al. 
(Court  of  Appeals  of  Maryland.    June  23, 1911.) 

1,  ElASKlfENTS    (f    12*)— OBANT  Of  BUSDCKNT 

IN  AixET— "LiAin  Out." 

Under  the  deed  of  U.,  the  owner  of  the 
east  half  of  a  block,  of  the  soathem  half  of  bis 
land,  the  northern  boundary  line  of  the  land 
conveyed  being  described  as  binding  on  a  lO-foot 
alley  "here  laid  out,"  and  the  giant  including 
the  use  of  this  alley  in  common,  "together  with 
the  nse  of  an^  alley  10  feet  wide  to  be  laid  oat 
by  U.,  extending  northerly  parallel  to  P.  street 
from  the  northwest  comer  of"  the  land  conveyed 
"to  H.  street,"  while  the  words  "laid  out,",  in 
reference  to  the  latter  alley,  are  used  in  the 
sense  of  constructed  or  Improved,  and  not  in 
their  ordinary  meaning  of  the  adoption  of  out- 
lines or  location,  the  alley  being  laid  out  in 
snch  sense  by  the  deed,  which  clearly  defines  its 
location,  the  grantee's  easement  in  the  alley 
is  not  dependent  on  the  grantor  improving  it, 
and  is  not  lost  by  nonperformance  of  his  per- 
sonal covenant  to  do  so  (citing  6  Words  and 
Phrases,  4037). 

[Ed.  Note.— For  other  cases,  see  E}asement8, 
Cent.  Dig.  gf  35-38 ;    Dec.  Dig.  |  12.*] 

2.  Words  and  Phbases— "Aixkt." 

An  "alley"  is  simply  a  narrow  passageway 
(citing  1  Words  and  Phrases,  342). 
8.  Injunction  (J  37*)  —  TnxE  —  Estabush- 
UGNT  BT  Action  at  LiAW. 

Though,  when  the  title  relied  on  is  con- 
troverted, and  it  appears  that  there  is  some 
ground  for  the  objection,  a  court  of  equity,  in  a 
suit  seeking  relief  by  injunction  as  a  determi- 
native and  not  as  an  ancillary  remedy,  will  not 
interfere,  except  for  temporary  protective  pur- 
poses, till  the  question  of  legal  title  can  be  de- 
cided by  d  court  of  law,  yet,  where  there  is  no 
denial  of  the  claimed  right  to  easement  in  an 
alley,  except  on  a  theory  opposed  to  the  terms 
of  an  express  grant,  a  preliminary  proceeding  at 
law  is  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Injnnction, 
Cent.  Dig.  |  85;    Dec.  Dig.  |  37.*] 

4.  MuNiciPAi,  Corporations  (|  697*)— En- 
ckoachment  on  Ai.i,et— Adequate  Reicbdt 
AT  Law. 

Legal  remedies  would  be  inadequate  where 
the  encroachments  (Hi  an  alley,  sought  to  be  en- 
joined by  plaintiffs  having  an  easement  therein, 
would  not  only  wholly  exclude  them  from  its 
use,  but  would  render  a  connecting  alley  at  the 
rear  of  their  lots  unavailable  for  the  purposes 
for  which  it  was  designed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1502-1505;  Dec. 
Dig.  i  697.*] 

B.  Ejectment  (|  6*)— Rbcovkbt  or  Babeiikkt. 
An  easement  in  an  alley  would  not  be  re- 
coverable in  ejectment. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  iS  7-11;   Dec.  Dig.  S  6.*] 

6.  Estoppel  (8  93*)— Equitable  Estoppel. 

Plaintiffs'  easement  in  an  alley  across  de- 
fendant's land,  being  a  matter  of  record  and 
also  known  to  defendant,  they  are  not  estopiied 
to  assert  it,  though  they  made  no  formal  writ- 
ten protest  against  its  obstruction  till  tluee 
months  after  defendant  commenced  to  erect  a 
house  across  it,  but  merely  proposed  to  him  to 
furnish  a  substitute,  which  be  failed  to  do. 

[Ed.  Note.— For  other  cases,  see  E<stoppel, 
Cent  Dig.  i{  264-275;  Dec  Dig.  t  98.*] 


*For  other  cues  see  aama  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dls.  Ksy  No.  8«rl«a  *  Rep'r  indexes 
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ADpeal  from  Circuit  Court  No.  2  of  Balti- 
more City,  In  EJgiaity;  Henry  Stockbrldge, 
Judge. 

Suit  by  Charles  Oberbelm  and  others 
against  Oliver  H.  Reeside  and  others. 
BlUs  dlunlBsed,  and  plaintiffs  appeal.  R»- 
vemed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  PBARCEi, 
BUUKJS,  and  URNER,  3 J. 

George  W.  Dexter  and  William  O.  Towers, 
for  appellanta  Alfred  J.  O'Ferrall,  for  ap- 
pellees. 

T7RNER,  J.  The  appellants  are  owners  of 
renewable  99-year  leasehold  estates  in  four 
lots  of  ground  fronting  on  North  avenue. 
In  Baltimore  dty,  indicated,  respectively, 
by  the  numbers  21,  22,  25,  and  26  on  the 
following  plat,  which  was  used  in  the  case 
for  the  purposes  of  illustration: 
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Monroe    S>t. 


1  1 1 

The  lots  in  question  are  subdivisions  of  a 
{MTOel  of  land  which  was  formerly  owned 
in  fee  by  Alfred  J.  Ulman,  and  which  com- 
prised all  of  the  block  shown  on  the  plat, 
ncept  the  two  lots  at  the  western  end.  On 
March  14,  1890,  Ulman  conveyed  in  fee  the 
sootbem  portion '  of  his  land  to   Elias  A. 


Blacksbere,  wbo  subdivided  It  Into  the  lots 
represented  by  numbers  3  to  26,  inclusive. 
These  were  demised  by  Blacksbere  for  tbe 
term  of  00  years,  renewable  forever,  to  Mar- 
vin H.  Murray,  on  January  24,  1900,  and 
the  latter  erected  on  the  lots  a  row  of  24 
dwelling  houses.  In  the  deed  from  Ulman 
to  Blacksbere,  the  rear  line  of  the  ground 
conveyed,  running  333%  feet  from  the  east- 
em  limit  of  the  church  property  shown  on 
the  plat  to  the  western  side  of  Monroe 
street,  was  described  as  binding  on  a  10- 
foot  alley  "here  laid  out,"  and  the  grant 
included  the  use  of  this  alley  **ln  common," 
"together  with  the  use  of  an  alley  10  feet 
wide  to  be  laid  out  by  Alfred  J.  Ulman  ex- 
tending northerly  parallel  to  Payson  street 
from  the  northwest  comer  of  the  above 
lot  to  Herbert  street."  These  alleys  are 
outlined  on  the  the  plat.  The  lease  from 
Blacksbere  to  Murray  conveyed  tbe  sub- 
divided lots,  together  with  the  improve- 
ments, rights,  and  ai^urtenances,  and  the 
use  in  common  of  "an  alley  10  feet  wide 
to  be  laid  out  by  Alfred  J.  Ulman  to  Her- 
bert street,  as  mentioned  in"  the  preceding 
deed.  By  mesne  conveyances  the  four  lots 
first  mentioned,  and  tbe  rights  and  appur- 
tenances thereto  belonging,  were  acquired 
by  the  appellants. 

About  the  year  1006,  the  appellees  became 
the  owners  of  the  northern  portion  of  the 
Ulman  land  fronting  on  Herbert  street. 
Their  deed  Is  not  In  the  record,  and  tbe  pre- 
cise date  of  their  acquisition  of  tbe  proper- 
ty does  not  appear;  but  it  is  admitted  that 
their  title  was  derived  through  Ulman.  In 
March,  1907,  they  began  to  erect  upon  the 
land  a  row  of  20  dwellings.  The  westem 
most  house  was  located  across  and  com- 
pletely occupied  the  northern  end  of  the 
space  provided  in  the  deed  from  Ulman  to 
Blacksbere  for  the  10-foot  alley  extending 
to  Herbert  street.  A  fence  was  constructed 
by  the  appellees  along  the  rear  or  southern 
line  of  their  lots,  and  this  was  projected 
across  the  southern  terminus  of  the  alley 
space,  which  was  then  entirely  obstructed 
at  t)oth  ends.  The  appellants  have  sought 
In  this  suit  to  prevent  the  completion  of  the 
obstructions,  and  to   compel   tbelr  removal. 

It  appears  without  dispute  from  the  rec- 
ord that  the  alley  extending  from  Monroe 
street  on  the  east  to  tbe  westem  end  of  the 
original  Ulman  land  is  too  narrow  to  ad- 
mit of  the  turning  of  teams,  and  that  the 
outlet  provided  to  Herbert  street  on  the 
north  is  therefore  essential  to  the  use  of 
tbe  alley  for  Its  intended  purpose  as  a  means 
of  access  to  the  rear  of  the  appellants' 
premises  for  garbage  carts,  delivery  wagon*', 
and  other  vehicles.  The  bill  of  complaint 
accordingly  charges  tliat  the  structures  in 
course  of  erection  by  tbe  defendants  have 
destroyed  the  easement  to  which  the  plain- 
tiffs claim  to  be  entitled  under  the  grants 
referred  to  as  appurtenant  to  their  respec- 
tive premises. 
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Tbe  answer  of  the  defendants  nelth^  ad- 
mits nor  denies  tbe  allegations  of  tbe  bill 
as  to  the  derivation  of  tbe  plalntlfts'  title. 
It  denies,  however,  the  plaintiffs'  right  to  the 
ose  of  the  ground  in  controversy  for  the  pur- 
pose of  an  alley,  and  asserts  that  no  alley 
has  ever  been  opened  or  constmcted  through 
the  property  npon  which  tbe  buildings  of 
the  defendants  were  being  erected,  and  that 
their  land  was  not  subject  to  any  rights  of 
way. 

There  was  some  conflict  in  the  evidence 
as  to  the  extent  to  which  the  area  provided 
in  the  Ulman  deed  for  the  alley  extending 
to  Herbert  street  bad  been  used  for  that 
purpose.  It  was  testified  by  several  wit- 
nesses that  this  space,  though  not  graded 
or  paved,  has  been  regularly  traveled  by 
teams  making  deliveries  and  collecting  ma- 
terial at  the  rear  of  tbe  lots  binding  on  the 
alley  with  which  the  one  in  controversy 
connected.  There  was  other  testimony  to 
the  effect  that  a  part  of  the  space  intended 
for  tbe  alley  bad  been  obstructed  for  a 
number  of  years  by  d^MSits  of  building 
stone,  and  that  it  bad  never  in  fact  been 
opened  or  used  ais  a  way.  But  it  was  shown 
by  the  witnesses  for  the  defense  that,  prior 
to  the  erection  of  the  defendants'  row  of 
houses,  the  whole  of  the  ground  lying  be- 
tween tbe  southern  tier  of  lots  and  Herbert 
street  was  vacant  and  unlnclosed,  and  that 
this  open  space  was  customarily  used  by 
teams  having  occasion  to  visit  the  rear  of 
the  plaintiffs'  premises  and  the  other  lots 
fronting  on  North  avenue.  It  was  disclosed 
by  tbe  evidence  that  the  grade  of  the  lots 
abutting  on  Herbert  street,  before  the  Im- 
provements by  the  defendants,  was  from 
one  to  five  feet  higher  than  that  of  the 
street  There  appears  to  have  been  some 
excavation  and  grading  in  connection  with 
the  alley  parallel  with  Herbert  street,  bnt 
there  was  no  work  of  this  kind  ever  done 
upon  the  bed  of  the  alley  now  In  dispute. 

[1,  2]  The  main  theory  of  the  defendants 
Is  that  the  right  of  those  deriving  tftle  from 
Ulman  to  the  use  of  the  last-mentioned  al- 
ley depended  upon  its  being  "laid  out,"  In 
the  sense  of  being  constmcted  and  opened  as 
an  alley,  by  the  original  grantor  of  the  ease- 
ment. It  is  contended  that  the  language, 
"together  with  the  use  of  an  alley  10  feet 
wide  to  be  laid  out  by  Alfred  J.  Ulman," 
amounted  to  nothing  more  than  a  perso^ial 
covenant,  binding  tbe  grantor  alone,  to  es- 
tablish a  way  appurtenant  to  the  land  con- 
veyed, and  that  this  obligation,  not  baring 
been  i>erformed  by  the  grantor  daring  his 
ownership  of  what  was  proposed  to  be  the 
servient  estate,  is  not  now  enforceable 
against  the  present  owners  of  the  property. 
This  contention  does  not  give  dne  considera- 
tion to  the  important  fact  that  the  Ulman 
deed  expressly  grant*  the  use  of  the  way  as 
appurtenant  to  the  land  since  acquired  by 
tbe  plaintiffs.  If  the  phrase  "to  be  laid 
out,"  npon  which  the  defendants  rely,  Is 


to  be  construed  as  a  covenant  to  make  the 
defined  area  serviceable  as  a  thoroughfare, 
and  if  the  contractual  duty  was  not  actually 
performed,  such  a  default  could  not  Impair 
the  efficacy  of  the  formal  grant  of  the  use 
of  the  ground  for  the  purpose  Indicated. 
An  "alley"  Is  simply  a  narrow  passageway. 
1  Words  and  Phrases,  342.  It  may  exist 
without  any  work  of  construction  being 
done  upon  its  bed;  and  an  easemrat  in  an 
"alley  10  feet  wide"  may  undoubtedly  be 
grranted  and  be  operative,  even  though  It 
be  described  as'  extending  over  ground  not 
previously  used  for  tbat  purpose^  It  is 
perfectly  apparent  that  tbe  right  thus  con- 
veyed in  this  case  was  one  of  greet  conven- 
laice  and  value  to  tbe  property  to  which 
It  was  attached,  and  that  it  was  absolutely 
necessary  to  be  secured.  In  order  that  the 
alley  first  mentioned  in  the  grant  should  be 
available  at  all  tqr  its  intended  uses.  It 
would  not  be  a  reasonable  construction  of 
the  terms  of  tbe  conveyance  to  hold  that 
the  distinct  grant  of  the  easement  could  be 
defeated  by  the  neglect  of  the  grantor  to 
prepare  the  alleyway  for  travel  in  accord- 
ance with  his  agreement 

It  Is  doubtless  proper  to  conclude  that  the 
words  "to  be  laid  out  by  Alfred  J.  Ulman," 
as  used  in  bis  deed,  imposed  upon  him  some 
duty  In  reference  to  the  improvement  of  the 
alley.  Tbe  term  "lay  out,"  as  ordinarily  em- 
ployed in  such  connections,  has  been  judicial- 
ly defined  to  mean  the  adoption  of  outlines 
or  location,  and  not  the  work  of  construction 
or  improvement  6  Words  and  Phrases, 
4037 ;  Hough  T.  City  of  Bridgeport,  67  Conn. 
290,  18  Atl.  102;  Foster  v.  Boston  Park 
Com'ts,  138  Mass.  321 ;  Oaines  v.  Hudson  Co. 
Ave.  Com'rs,  37  N.  J.  Law,  14;  Zinc  Co.  r. 
City  of  La  SaUe,  117  lU.  417.  2  N.  B.  406, 
8  N.  B.  81.  In  the  present  case,  the  deed  it- 
self "laid  out"  the  alley,  within  the  meaning 
just  stated,  by  clearly  defining  its  location; 
and  hence  it  Is  probable  that  there  was  some- 
thing farther  contemplated  to  be  done  by  the 
grantor  in  this  regard  for  tbe  benefit  of  the 
grantee  and  bis  assigns.  But  to  bold  that 
the  easement  must  be  lost  altogether,  merely 
because  some  act  was  not  performed  that 
was  designed  to  make  it  more  serviceable, 
would  be  oontrary  to  the  plain  import  of  the 
conveyance,  and  would  be  manifestly  unjust. 
Upon  the  appellees'  theory,  if  Ulman  had 
died  shortly  after  his  grant,  as  he  did  seven 
years  later,  without  having  "laid  out"  the 
alley,  it  would  have  become  thereby  at  once 
and  perpetually  barred  to  the  grantee,  re- 
gardless of  the  valuable  consideration  he  had 
paid  for  its  use.  If  the  grantee  bad  himself 
graded  the  alley,  it  could  certainly  not  be 
said  that  his  easement  would  still  dqiend 
apon  similar  action  by  the  grantor.  It  was 
undoubtedly  competent  for  those  entitled  to 
the  alley  to  waive  the  covenant  for  its  Im- 
prorement,  and  to  use  it  in  its  primitive 
condition.  As  they  did  In  feet  use  the 
ground   designated,  or  tbe  adjacent  land 
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wbUe  Tacan^  for  the  pxirpose  contemplated 
in  the  deed  under  which  they  claimed,  It 
would  not  be  a  just  disposition  of  the  case 
to  hold  that  they  may  now  be  deprived  of 
their  vested  right  by  the  present  owners  of 
the  servient  estate,  simply  because  a  per- 
sonal covenant  of  the  common  grantor  to 
"lay  out"  the  alley  had  not  been  performed. 

[3]  In  suits  of  thla  natnre,  where  relief 
by  injonction  la  sought  as  a  determinative 
and  not  as  an  andllaiy.  remedy,  It  is,  of 
coarse,  essential  that  the  right  of  the  plain- 
tiff to  the  invaded  estate  should  be  free  from 
any  reasonable  doubt  or  dispute.  When  the 
title  relied  upon  is  controverted,  and  it  ap- 
pears that  there  is  some  ground  for  the  ob- 
jection, a  court  of  equity  will  not  Interfere, 
except  for  temporary  protective  purposes, 
until  the  question  of  legal  right  can  be  decid- 
ed by  a  court  of  law.  Bemel  v.  Sapplngton, 
102  Md.  190,  62  Aa  865 ;  Ouli(^  v.  Fisher, 
92  Md.  853,  4S  Afl.  875;  Clayton  t.  Shoe- 
maker, 67  Md.  216,  9  Atl.  635;  Whalen  v. 
Dalashmutt,  58  Md.  250 ;  Lanahan  v.  Gaban, 
37  Md.  106 ;  Amelung  v.  Seekamp,  9  GUI.  & 
J.  468;  Cherry- V.  Stine,  11  Md.  27;  Chesa- 
peake &  Ohio  Canal  Ct>.  v.  Young,  8  Md.  4S9. 
Such  a  situation  Is  usually  presented  where 
the  title  involved  depends  upon  or  Is  affect- 
ed by  adverse  user,  as  In  each  of  the  cases 
just  cited.  But  when  the  legal  title  sought 
to  be  protected  is  not  doubtful,  there'  Is  no 
occasion  to  require  the  parties  to  resort  to  a 
court  of  law  for  its  adjudication.  White  v. 
Flannagan,  1  Md.  643,  64  Am.  Dec.  668.  In 
the  case  at  bar,  there  is  no  dispute  as  to  the 
execution  and  delivery  of  the  deed  grant- 
ing the  easement  In  question,  or  as  to  the 
valid  acquisition  by  the  plaintiffs  of  lands 
to  whidi  it  was  intended  to  be  appurtenant 
There  is  no  issue  of  adverse  user,  and  no 
denial  of  right,  except  upon  a  theory  which 
Is  opposed  to  the  terms  of  an  express  grant. 
We  do  not  find  here  sufiBclent  ground  of  ob- 
jection to  the  plaintiffs'  title  to  justify  us 
in  subjecting  them  to  the  expense  and  delay 
of  a  preliminary  proceeding  at  law. 

[4,B]  It  Is  urged,  however,  that  the  injury 
complained  of  is  not  irreparable,  and  that 
the  plaintiffs  have  an  adequate  legal  remedy 
by  an  action  for  damages.  The  record 
shows,  as  already  stated,  that  the  alley  has 
been  completely  obstructed.  It  Is  entirely 
and  finally  destroyed  for  the  {Purposes  it  was 
Intended  to  serve,  if  the  structures  erected 
by  the  defendants  are  permitted  to  be  main- 
tained. The  rule  has  been  repeatedly  declar- 
ed that,  where  a  trespass  works  a  destruc- 
tion of  the  estate  in  the  character  in  which 
the  complainant  was  entitled  to  enjoy  it,  a 
proper  case  Is  presented  for  relief  by  injonc- 
tion. Baltimore  Belt  B.  R.  Co.  v.  Lee,  75 
Md.  600,  23  AtL  901;  Schaidt  v.  Blaul,  66 
Md.  147,  6  Atl.  669 ;  Long  v.  Ragan,  94  Md. 
464,  61  AtL  181;  Herr  v.  Blerbower,  3  Md. 
Ch.  458 ;  Davis  ▼.  Reed,  14  Md.  157 ;  Ship- 
ley V.  Rltter,  7  Md.  413,  61  Am.  Dec.  371; 
Shipley  V.  Caples,  17  Md.  182;  Scully  v. 
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Rose,  61  Md.  414;    Bangber  r.  Crane,  27 
Md.  41. 

In  White  V.  Flannagan,  supra,  where  the 
plaintiff's  right  of  way  to  a  wharf  over  a 
street  was  obstructed  by  the  defendant,  it 
was  said  by  the  court:  "In  judging  of  the 
application  of  the  remedy  hy  injunction,  ref- 
erence must  always  be  had  to  the  nature  and 
character  of  the  thing  to  be  protected. 
•  •  ♦  By  throwing  obstructions  over  the 
street,  so  as  to  prevent  a  passage  along  its 
bed,  it  is  just  as  much  destroyed  as  if  it 
were  covered  by  a  house ;  in  the  language 
of  the  authorities,  It  is  irreparable  mischief, 
because  it  destroys  it  as  a  atreet." 

The  encroachments  in  the  case  before  us 
not  only  exclude  the  plaintiffs  altogether 
from  the  use  of  the  way  directly  affected, 
but  also  render  the  connecting  alley  unavail- 
able for  the  purposes  for  which  it  was  de- 
signed. Under  the  conditions  here  existing. 
It  Is  plain  that  legal  remedies  would  be  in- 
adequate. The  easement  would  not  be  re- 
coverable in  ejectment  (Callaway  v.  Forest 
Park  Co.,  113  Md.  7,  77  Atl.  141 ;  Nicolai  v, 
Baltimore  City,  100  Md.  579,  60  AtL  627; 
Canton  Co.  v.  Baltimore  City,  106  Md.  69, 
66  AO.  670,  67  Atl.  274,  11  L.  R.  A.  [N.  S.] 
129),  and  actions  of  trespass  could  not,  from 
the  nature  of  the  case,  be  expected  to  af- 
ford the  plaintiffs  suitable  redress. 

[6]  The  defendants  charge  that  the  plain- 
tiffs were  guilty  of  laches  in  faUlng  to  assert 
their  right  to  the  alley  until  the  building  by 
which  it  was  obstructed  had  been  nearly 
completed.'  It  was  proven  that  the  erection 
of  this  particular  dwelling  was  begun  in 
March,  and  that  a  formal  protest  In  writing 
was  not  sent  by  the  plaintiffs  until  June 
27th,  when  the  house  was  under  roof.  It  Is 
to  be  gathered  from  the  testimony  of  one  of 
the  defendants  that  before  this  letter  was 
written  the  plaintiffs  proposed  that  a  space  be 
left  open  at  the  rear  ends  of  three  of  the 
lots,  so  that  there  would  be  room  for  teams 
coming  into  the  alley  from  Monroe  street  to 
be  turned  around  and  driven  back  to  the 
I)oint  of  entrance.  When  this  proposal  was 
made,  the  ground  was  unfenced.  There  were 
some  negotiations  on  the  subject,  but  they 
were  not  brought  to  a  definite  conclusion, 
and  the  defendants  proceeded  later  to  build 
a  fence  across  the  southern  end  of  the  alley 
leading  to  Herbert  street  The  plaintiffs' 
then  sent  their  letter,  demanding  the  remov- 
al of  the  obstructions.  One  of  the  defend- 
ants testified  that  when  this  communication 
was  received  about  $1,000  had  been  expended 
on  the  house  at  the  northern  end  of  the  al-' 
ley,  and  that  it  was  finished  at  an  additional, 
cost  of  $200.  It  is  insisted  that  the  plain- 
tiffs are  estopped  by  their  previous  inaction 
to  now  demand  that  the  obstructions  be  re- 
moved. 

It  Is  a  well-settled  principle  that  mere  si- 
lence as  to  rights  of  record  does  not  create 
an  estoppeL  Frazee  v.  Frazee,  79  Md.  30,  2S 
Atl.  1105.    In  Schaidt  v.  BlauL  supra,  an  al- 
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ley  was  obatmcCed  by  the  erection  of  a  mas- 
slve  stone  wall  and  a  stable;  the  former 
having  been  finished,  and  the  latter  being  In 
course  of  construction,  when  the  owner  of  an 
easement  tn  the  alley  applied  for  an  Injunc- 
tion. The  defense  was  interposed,  among 
others,  that  the  plaintiff,  with  fuU  knowledge 
that  the  work  was  In  progress,  and  that 
large  sums  of  money  were  being  expended 
upon  it  by  the  defendant,  made  no  complaint 
of  any  kind  until  it  was  completed.  It  was 
contended  that  by  this  course  of  conduct  the 
plaintiff  was  estopped  to  allege  that  his 
rights  had  been  violated.  In  overruling  this 
contention,  and  affirming  the  decree  below, 
requiring  the  removal  of  the  wall  and  stable, 
the  court  quoted  from  Casey  v.  Inloes,  1  Gill, 
602,  39  Am.  Dec.  658,  as  follows :  "The  doc- 
trine that,  where  one  stands  by  and  sees  an- 
other laying  out  money  on  property,  to  which 
he  himself  has  some  claim  or  title,  and  does 
not  give  notice  of  It,  he  cannot  afterwards, 
in  equity  and  good  conscience,  set  up  such 
'claim  or  title  does  not  apply  to  an  act  of 
encroachment  on  land,  the  title  to  which  Is 
equally  weU  known,  or  equally  open  to  the 
notice  of  both  parties;  but  the  principle  ap- 
plies only  against  one  who  claims  under  some 
trust.  Hen,  or  other  right,  not  equally  open 
and  apparent  to  the  parties,  and  in  favor  of 
one  who  would  be  misled  or  deceived  by  such 
want  of  notice." 

In  the  case  here  imder  consideration,  the 
plaintiffs'  rights  were  of  record.  The  de- 
fendants had  procured  an  examination  to  be 
made  of  the  title  to  their  land,  and  must 
therefore  have  had  actual,  as  well  as  imput- 
ed, notice  of  the  easement  they  were  ob- 
structing. While  they  have  offered  evidence 
tending  to  prove  that  the  alley  had  not  been 
graded  or  used  along  Its  defined  course,  yet 
they  could  see  that  this  was  not  really  nec- 
essary, so  long  as  the  adjacent  ground  re- 
mained vacant  and  unlnclosed,  and  thus  af- 
forded an  unrestricted  means  of  access  for 
teams  to  the  plaintiffs'  lots.  They  were 
aware  that  in  closing  the  area  of  the  alley 
leading  to  Herbert  street,  and  in  building 
a  fence  along  the  northern  margin  of  the  one 
extending  to  Monroe  street,  the  principal 
value  and  utility  of  the  entire  way  would  be 
destroyed.  It  seems  clear  to  us  upon  the 
facts  that  the  defendants  are  not  entitled  to 
rely  upon  the  principle  of  equitable  estopi)eI 
In  their  opposition  to  the  plaintiffs'  efforts  to 
protect  their  easement  We  find  in  the  case 
no  superior  equities  in  favor  of  the  defend- 
ants upon  the  strength  of  which  they  should 
be  permitted  to  continue  the  obstructions. 
The  loss  they  may  Incur  in  the  removal  of 
the  building  and  fence  they  have  erected  in 
the  bed  of  the  alley  cannot  be  supposed  to 
equal  that  which  the  maintenance  of  these 
obstacles  inflicts  upon  the  owners  of  the  24 
Improved  properties  to  which  the  right  of 
way  Is  appurtenant.     In  our  Judgment,  the 


plaintiffs  are  entitled  to  the  relief  by  injunc- 
tion, for  which  they  have  prayed. 

The  learned  court  below  dismissed  the  bill 
without  prejudice  to  an  action  at  law;  bat, 
as  we  have  concluded  that  the  case  is  a  prop- 
er one  for  redress  in  equity,  the  decree  will 
be  reversed,  and  the  proceedings  remanded 
for  a  new  decree  in  accordance  with  this 
opinion. 

Decree  reversed  and  cause  remanded,  to 
the  end  that  a  decree  may  be  passed  in  ac- 
cordance with  this  opinion;  the  costs  to  be 
paid  by  the  appellees. 


COLONIAL  TRUST  CO.  et  al.  t.  OEREE 
et  al.  (two  cases). 

(Court  of  Appeals  of  Maryland.     June  24, 
lOlL) 

Appeal  and  Ebrob  (|  1097*)— DiciMOif  on 
FOKMBB  Afpeai/— Law  of  Cask. 

A  decision  of  the  Court  of  Appeals  on  a 
prior  appeal  is  the  law  of  the  case  and  is 
conclusive  on  the  parties  with  reference  to  all 
subsequent  proceedings. 

[Ed.  Note.— For  other  casesi  see  Appeal  and 
Error.  Cent  Dig.  H  4358-4368;  Dec  Dig.  | 
1097.']  . 

Appeals  from  Circuit  Court  of  Baltimore 
City ;  Thos.  Ireland  Elliott,  Judge. 

Suits  between  Florence  B.  Gerke  and  oth- 
ers and  the  Colonial  Trust  Company,  as 
administrator  of  Charles  O.  C.  Ross,  deceas- 
ed, and  others,  for  the  construction  of  a  wUl. 
A  decree  having  been  entered  in  conformity 
to  the  orders  of  the  Supreme  Court  on  a 
prior  appeal  (114  Md.  289,  79  AU.  687),  the 
administrator  appeals.    Affirmed. 

Argued  before  BOXD,  C.  J.,  and  BRISCOE}, 
PATTISON,  URNER,  and  STOCKBRIDGE, 
JJ. 

H.  Findlay  French  and  Thomas  Macken- 
zie, for  appellant  Charles  J.  Wiener,  Roger 
T.  Gill,  and  Edward  M.  Hammond,  for  ap- 
pellees. 

BRISCOE,  J.  This  case  la  brought  Into 
this  court  for  the  second  time.  There  are 
two  appeals  in  the  record,  but  they  present 
the  same  questions  and  are  from  the  same 
decree.  One  appeal  is  on  behalf  of  the  Colo- 
nial Trust  Company,  administrator  of  Charles 
G.  C.  Ross,  and  the  other  is  taken  by  the 
Colonial  Trust  Company  and  Thomas  Mac- 
kenzie, trustees,  under  the  will  of  Charles 
Gerke,  deceased.  On  the  former  appeal,  re- 
ported in  114  Md.  289,'79  AU.  687,  this  conrt 
reversed  the  decree  of  the  circuit  court  of 
Bcdtimore  City  and  remanded  the  cause  to 
the  end  that  further  proceedings  should  be 
had  In  conformity  with  an  opinion  filed  In 
the  case  npon  a  proper  construction  of  Mr. 
Gerke's  will,  declaring  the  rights  of  the 
parties  thereunder.  In  the  course  of  the 
opinion  in  that  case,  we  held  that  the  es- 
tate of  Charles   Gerke  should  be   held  ta 
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trust,  according  to  the  terms  of  the  will,  and 
sbonid  be  administered  as  a  trust  estate  In 
the  circuit  court  of  Baltimore  City  under 
the  orders  of  that  court;  that  the  adminis- 
trator of  Charles  O.  O.  Boss,  deceased,  was 
entitled  to  one-eighth  of  the  rents  and  Income 
from  the  property  subject  to  the  provision 
in  the  will  that  the  warehouse  property,  on 
Lexington  street,  should  not  be  sold  until 
after  the  death  of  the  last  surviving  daughter 
of  Charles  Gerke,  and  his  youngest  grand- 
child shall  have  become  of  age.  We  further 
held,  under  a  proper  construction  of  the  will, 
that  Mr.  Gerke's  wife,  during  her  life,  and 
that  his  daughters,  during  their  lives,  should 
have  full  power  to  demand,  receive,  and  col- 
lect the  rents.  Interest,  and  Income,  to  man- 
age, control,  and  look  after  the  estate,  as 
though  the  same  were  their  own  absolutely. 
The  case  having  been  remanded,  the  circuit 
court  of  Baltimore  City,  in  conformity  to 
the  opinion  and  decree  of  this  court,  on  the 
28tb  day  of  March,  A.  D.  1911,  passed  the 
following  decree,  to  wit:  "It  is  adjudged, 
ordered,  and  decreed  that  Charles  G.  G.  Ross 
took  an  equitable  Interest  in  one-eighth  of 
the  rest  and  residue  of  the  estate  of  Charles 
Gerke  as  mentioned  In  the  third  and  subse- 
quent paragraphs  of  his  will,  subject  to  the 
life  estate  of  the  wife  of  Charles  Gerke  tn 
the  whole  property,  and  after  her  death  to 
the  bequest  of  the  interest  at  6  per  cent, 
on  $6,000  in  favor  of  Walter  Duncan  Gerke 
and  his  descendants,  and  to  the  further  pro- 
vision In  said  will  that  said  estate  sliall  be 
held  In  trust,  and  that  the  storehouse  prop- 
erty No.  6  West  Lexington  street.  In  Balti- 
more City,  shall  not  be  sold  until  after  the 
death  of  the  last  surviving  daughter  of  said 
testator  and  his  youngest  grandchild  shall  be- 
come of  age,  and  also  to  the  provision  there- 
of whereby  his  said  daughter  shall  during 
their  lives  have  full  power  to  demand,  re- 
ceive, and  collect  the  rents,  interests,  and 
income  of  the  part  or  share  to  which  they 
may  be  entitled,  and  to  manage,  control,  and 
look  after  the  estate  as  though  the  same 
were  their  own  absolutely.  And  it  Is  further 
adjndged,  ordered,  and  decreed  that  the 
trusts  created  under  the  will  of  the  said 
Charles  Gerke,  deceased,  from  time  to  time 
as  the  occasions  require,  shall  be  adminis- 
tered under  the  order  of  this  court  And  it 
Is  farther  ordered  that  the  Colonial  Trust 
Company,  administrator  of  Charles  O.  C. 
Ross,  deceased.  Is  entitled  to  receive  one- 
eighth  of  the  net  rents  and  Income  from  the 
trust  property  subject  to  the  provision  of 
said  wUL" 

It  will  be  seen,  upon  an  examination  of 
the  opinion  filed  by  us  on  the  former  appeal, 
that  the  decree  appealed  against  here  is  not 
only  In  conformity  with  the  views  expressed 
in  the  opinion  of  this  court,  but  Is  In  part  in 
the  very  language  and  terms  of  Mr.  Gerke's 


win,  which  we  sustained  and  held  that  his 
property  shonld  be  administered  as  a  trust 
estate  as  directed  by  the  will.  It  appears, 
further,  that  the  questions  raised  on  this  rec- 
ord were  presented  and  decided  by  this 
court  on  the  former  appeal,  and,  this  being 
so,  they  are  no  longer  open  for  review  on 
the  present  record.  The  conclusion  reached 
by  this  court  on  the  former  appeal  was  the 
result  of  a  careful  and  thoughtful  consider- 
ation of  the  rights  of  all  the  parties  under 
the  will,  and  we  find  no  reason  to  disturb  it, 
even  if  this  case  was  now  properly  before 
us.  In  Waters  v.  Waters,  28  Md.  11,  Chief 
Judge  Bartol,  In  delivering  the  opinion,  said: 
"No  principle  Is  better  established  than  that 
a  decision  of  the  Court  of  Appeals  once 
pronounced  in  any  case  is  binding  upon  the 
court  below  and  upon  this  court  In  the  sub- 
sequent proceedings  In  the  same  case,  and 
cannot  be  disregarded  or  called  in  question. 
It  Is  the  law  of  the  case  binding  and  con- 
clusive upon  the  parties,  not  open  to  question 
or  examination  afterwards  In  the  same  case." 
If  this  were  not  so,  controversies  would  be 
endless.  "Debet  finis  esse  Utlum,"  Is  the 
maxim,  which  has  been  invariably  applied 
by  this  court,  whenever  this  question  has 
arisen.  Smith  v.  Shaffer,  SO  Md.  132 ;  Abra- 
ham V.  Trust  Co.,  86  Md.  258,  87  Atl.  646; 
Hastings  v.  Poxworthy,  45  Neb.  676,  63  N. 
W.  955,  34  L.  B.  A  321. 

We  find  nothing  in  the  decree  appealed 
against  that  Is  either  Inconsistent  with  or 
materially  different  from  the  directions  of 
this  court  on  the  former  appeal,  and,  as  the 
decree  Is  substantially  in  accordance  there- 
with, it  will  be  affirmed,  on  both  appeals, 
with  costs  to  the  appellees,  respectively,  in 
each  case. 


GOLDSBOROUGH  et  aL  t.  COBLBNTZ 
et  al. 

(Court  of  Appeals  of  Maryland.    June  24, 
1911.) 

1.  Tbusts  (J  204*)— Sale  of  Trust  Pbopbb- 
TY— Ankuluent  of  Judiciai.  Ratificatioh 
—Effect. 

Where  the  court  administering  trust  prop- 
erty annulled  at  the  request  of  a  purchaser  an 
order  confirming  the  sale,  the  court's  protection 
of  the  purchaser  terminated. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  i  204.»] 

2.  Trusts  (|  204*)— Sams  of  Tbust  Proper- 
TT— Judicial  Poweb. 

Where  the  court  administering  trust  pr<^ 
erty  annulled  at  the  instance  of  a  purchaser 
a  confirmation  of  a  sale  by  trustees,  and  grant- 
ed them  leave  to  institute  further  proceedings 
to  eftect  a  sale,  the  court  was  free  to  accept 
the  highest  bid  offered. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  204.»] 

3.  Trusts  ({  200*)  —  AouiRisTKBiNa  Trust 
Estates— Protection  of  Infants. 

A  court  of  equity  administering  a  trust 
estate  must  on  its  own  motion  protect  the  in- 
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terests  of  Infants  in  the  estate,  and  may  refuse 
to  ratify  a  sale,  though  no  one  objects  thereto. 
[Ed.  Note.— Foe  other  cases,  see  Trusts,  Cent. 
Dig.  i  268;   Dec.  Dig.  {  200.»] 

Appeal  from  Circuit  Court,  Prederlck 
County,  In  Equity;  Edward  0.  Peter  and 
John  G.  Motter,  Judges. 

Proceedings  by  Emory  L.  Coblentz  and 
another,  trustees,  for  the  conflrmatlon  of  a 
sale  of  trust  property.  Prom  an  order  over- 
ruling exceptions  to  the  sale,  interposed  by 
Charles  Goldsborough  and  another,  they  ap- 
peal.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON.  and  STOCKBBIDGE,  JJ. 

Thomas  N.  Copenhaver  and  Wm.  H.  Sur- 
ratt,  for  appellants.  Albert  S.  Brown  and 
Alfred  J.  Carr,  for  appellees. 

STOCKBRIDGE,  J.  On  the  10th  of  May, 
1910,  Julian  S.  Carter,  professing  to  act  for 
and  on  behalf  of  the  appellant  Charles  Golds- 
borough,  entered  into  a  written  agreement 
with  Emory  L.  Coblentz  and  W.  Harry  Hal- 
ler  as  trustees,  by  which  Mr.  Goldsborough 
was  to  purchase  from  the  trustees  two  lots 
of  ground  on  Eutaw  place  and  one  on  linden 
avenue  for  the  sum  of  $12,250.  The  Eutaw 
place  properties  were  part  of  a  trust  being 
administered  under  the  circuit  court  for 
Frederick  county,  while  the  Linden  ayeuue 
'  property  was  under  the  jurisdiction  of  one  of 
the  equity  courts  of  Baltimore  city.  For 
this  reason,  on  or  about  the  7th  day  of  July, 
a  new  contract  for  the  sale  of  the  Eutaw 
place  properties  was  entered  Into  for  a  nam- 
ed consideration  of  $7,250.  This  second 
agreement'  was  dated  as  of  the  same  date  as 
the  original  contract,  and  signed  by  the  same 
persons  as  the  first  agreement,  and  by  Mrs. 
Fannie  Fltzpatriclt,  the  cestui  que  trust  for 
life.  The  sale  as  proposed  to  be  made  by  the 
secpnd  agreement  was  finally  ratified  and 
confirmed  by  the  court  on  the  28th  day  of 
July. 

Then  followed  a  succession  of  correspond- 
ence and  interviews  between  Emory  L.  Cob- 
lentz, one  of  the  trustees,  and  Caughy,  Hearn 
&  Carter,  as  representing  the  supposed  pur- 
chaser, Goldsborough.  These  disclosed  an 
objection  to  the  title  on  the  part  of  the  at- 
torney of  the  purchaser,  in  response  to  which, 
on  August  30th,  the  trustee,  Coblentz,  declin- 
ed to  recognize  the  alleged  objection  to  the 
title,  and  proposed  that  "the  whole  matter 
might  be  considered  off."  Insteadi  of  this, 
further  correspondence  and  interviews  en- 
sued, and  some  time  in  October  an  under- 
standing was  reached  by  which  the  wishes  of 
Mr.  Copenhaver  acting  as  attorney  for  Mr. 
Goldsborough  in  the  examination  of  the  title 
were  acceded  to.  These  involved  a  material 
amendment  of  the  equity  proceeding  under 
which  the  trustees  were  to  make  title,  and 
which  took  the  form  of  an  order  passed  on 


the  18tb  of  October,  1910,  rescinding  and  an- 
nulling the  order  of  July  28th,  which  con- 
firmed the  sale  negoti^^  between  the  trus- 
tees and  the  appellant  Goldsborough,  and  au- 
thorizing the  withdrawal  from  the  files  of 
the  petition  of  the  trustees  for  the  ratifica- 
tion of  the  sale,  and  granting  leave  to  the 
trustees  to  institute  such  further  proceedings 
as  they  might  desire  to  effect  a  sale  of  the 
property.  At  this  point  the  relative  positions 
of  the  parties  were  the  same  as  they  bad  been 
on  the  7th  July,  when  the  second  agreement 
for  a  sale  was  made. 

At  some  time,  the  date  of  which  is  not  en- 
tirely certain,  but  prior  to  the  taking  of  tbe 
testimony  under  the  new  proceedings  which 
had  been  begun,  the  valuation  of  the  Eutaw 
place  properties  was  at  the  suggestion  of  Mr. 
Caughy  changed  from  $7,250  to  $8,250,  but 
the  record  does  not  disclose  any  written 
agreement  entered  into  at  this  new  price.  It 
is  the  undisputed  testimony  in  this  case  that 
at  tbe  Interview  between  Mr.  Caughy  and 
Mr.  Coblentz,  at  which  the  agreement  was 
reached  to  take  the  proceedings  suggested  by 
Mr.  Copenhaver,  Mr.  Coblentz  stated  that  one 
effect  of  the  proceeding  would  be  to  "Involve 
a  risk  of  Mr.  Goldsborough  being  subjected 
to  competitive  bids."  The  attention  of 
Messrs.  Caughy,  Hearn  &  Carter  or  their 
counsel  was  called  to  this  condition  in  the 
letters  of  Mr.  Coblentz  of  October  24th  and 
October  25th.  The  new  equity  proceedings 
were  completed,  and  on  the  3d  of  December 
a  decree  was  entered  directing  the  sale  of  the 
Eutaw  place  properties  at  public  or  private 
sale,  and.  If  by  tbe  latter  mode,  providing  that 
the  sale  should  not  be  for  a  less  sum  than  $8,- 
260.  On  December  8th  Mr.  Coblentz  wrote  a 
letter  to  Messrs.  Caughy,  Hearn  &  Carter, 
stating  that  the  sale  of  the  properties  in  ques- 
tion ttad  been  reported  to  Mr.  Goldsborough, 
but  that  the  trustees  had  received  an  offer 
of  $8,300  from  Francis  L.  Klemm  on  behalf 
of  George  L.  Kelly.  It  was  not  true,  as  stat- 
ed In  the  letter,  that  tbe  sale  had  been  re- 
ported to  Mr.  Goldsborough,  and  two  days 
later  Mr.  Coblentz  corrected  this  statement  in 
a  letter  to  Caughy,  Hearn  &  Carter,  and  prof- 
fered an  explanation  of  bis  prior  statement, 
and  on  the  same  day  filed  a  report  of  sale  of 
the  property  to  Kelly.  To  this  sale  Mr. 
Goldsborough  excepted,  and  from  the  order 
overruling  his  exceptions  this  appeal  has  been 
taken. 

The  facts  have  been  tbus  detailed  at  some 
length  because  a  full  understanding  of  them 
will  materially  aid  In  reaching  a  sound  con- 
clusion. 

The  appellant  relies  upon  four  proposi- 
tions: 

[1]  (1)  That  the  final  ratification  on  JtOy 
28th  of  the  proposed  sale  to  Goldsborough 
gave  him  a  title  which  the  faith  of  the  court 
was  pledged  to  protect.  This  ignores  the  fact 
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tbat  In  GompUanoe  with  his  own  request  that 
radflcatlon  had  been  set  aside  and  annulled, 
and  whatever  protection  the  court  had  there- 
tofore placed  Itself  in  a  position  of  owing 
was  at  an  end. 

(2)  That  the  original  contract  for  the  En- 
taw  place  and  Unden  avoine  properties  was 
Indivisible.  The  complete  answer  to  this  Is 
tbat  the  parties  had  by  agreement  divided  It 

[2]  (3)  This  Is  based  on  tl^e  matter  of  Inad- 
equacy of  price.  This  Is  not  a  question  which 
enters  into  the  present  case  at  all.  When  the 
order  of  October  18th  had  been  passed,  there 
was  no  bid  whatever  before  the  court,  and 
the  court  was  free  to  accept  the  highest  bid 
offered,  from  whomever  it  might  come. 

[3]  (4)  That  no  party  in  interest  is  in  court 
objecting  to  the  acceptance  of  Mr.  Ooldsbor- 
ough's  bid.  That  Is  entirely  immaterial.  The 
fact  that  no  one  appears  and  objects  can  nev- 
er Justify  the  court  In  committing  a  wrong, 
and  especially  when,  as  in  this  case,  there 
are  the  tuterests  of  Infants  which  a  court  of 
equity  is  bound  of  Its  own  motion  to  protect 

There  had  been  no  concealment  of  any  ma- 
terial fact  from  the  court,  and  the  only  man- 
ner in  which  tlie  conrt  could  perform  Its 
idaln  duty  was  to  authorize  and  approve  a 
sale  at  the  highest  price  offered  for  the  prop- 
erties, which  was  the  bid  of  George  L.  Kelly. 
The  present  case  is  closely  analogous  to  the 
case  of  Neale  v.  Peverley,  114  Md.  198, 78  Atl. 
1102,  decided  at  the  October  term,  1910,  and 
the  law  applicable  to  the  present  contro- 
versy is  fully  laid  down  in  that  case,  and  the 
authorities  there  cited. 

The  order  of  the  court  below  from  which 
this  appeal  was  taken  is  therefore  afiSrmed 
with  costs  to  the  appellee. 


FRICK  et  aL  v.  DENISON  et  al. 

(Conrt  of  Appeals  of  Maryland.    June  24, 

1911.) 

Wrua  (I   781*)  —  DEviBiaES— Allowance  of 

CoxntBEL  Fees. 

The  interest  of  devisees  should  not  be 
charged  with  counsel  fees  paid  to  an  attorney 
employed  by  executors  for  services  rendered  in 
determining  whether  their  individual  accounts 
were  properly  allowed  to  the  estate  in  the  ez- 
ecntors'  accounts,  and  to  enable  the  executors 
to  state  their  accounts  with  the  estate  as  In- 
dividnalB. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
DtB.  I  731.*] 

Appeal  from  Orphans'  Ck>urt,  Baltimore 
Oonnty. 

Application  by  Charles  C.  Denisou  and 
another,  executors  of  Robert  M.  Denison,  de- 
ceased, for  authority  to  employ  counsel  to 
aid  in  stating  an  account  and  to  pay  such 
counsel  from  the  assets  of  the  estate.  From 
an  order  granting  the  application,  Mary  D. 
Prick  and  another  appeal.  Reversed  and  re- 
manded for  further  proceedings. 


Argued  before  BOXD,  C.  J.,  and  PBABCE, 
BURKE,  URNER,  and  STOCKBRIDGE,  JJ. 

Walter  H.  Buck  and  C.  Baker  Clotworthy, 
for  appellants.  Osborne  I.  Yellott  for  ap- 
pellees. 

PEARCE,  J.  This  is  an  appeal  from  an 
order  of  the  orphans'  court  of  Baltimore 
county  authorizing  Charles  C.  Denison  and 
Jasper  M.  Berry,  Jr.,  executors  of  Robert  M. 
Denison,  deceased,  "to  employ  Osborne  I. 
Yellott  as  their  counsel  to  aid  them  in  stat- 
ing a  new  first  administration  account,  and 
in  the  further  administration  of  said  estate, 
•  •  •  and  to  pay  to  said  Ostrame  I.  Yel- 
lott out  of  the  assets  of  the  estate  the  sum 
of  three  hundred  dollars,  the  same  to  be  in 
full  compensation  for  all  services  heretofore 
rendered  by  him  to  the  executors  in  their 
capacity  as  such,  and  to  cover,  as  well,  all 
services  which  may  be  hereafter  rendered 
by  him  in  the  preparation  of  the  new  first 
administration  account  which  the  court  has 
this  day  on  another  petition  of  said  execu- 
tors ordered  to  be  stated."  In  order  to  a 
proper  understanding  of  the  merits  of  this 
appeal,  it  will  be  necebsary  to  state  some- 
what in  detail  the  character  of  the  admin- 
istration and  the  particular  features  of  the 
settlement  of  the  estate  which  have  led  to 
this  controversy  as  to  the  allowance  out  of 
the  estate  of  this  counsel  fee  to  the  execu- 
tors. Robert  M.  Denison  died  in  April,  1909, 
possessed  of  a  handsome  real  and  personal 
estate,  and  leaving  a  last  will  and  testament 
by  which  he  devised  and  bequeathed  to  his 
two  sons,  Robert  M.  Denison,  Jr.,  and  Charles 
O.  Denison,  as  Joint  tenants,  a  certain  farm 
in  Baltimore  county  with  all  the  personal 
effects  thereon,  and  to  his  two  daughters, 
Mrs.  Mary  C.  D.  Frick  and  Mrs.  Rebecca 
C.  D.  Warfleld,  as  tenants  in  common,  three 
parcels  of  land  in  Baltimore  city,  and  the 
whole  residue  of  his  estate,  real  and  per- 
sonal, to  his  said  four  children,  E^re  and 
share  alike,  they  being  his  only  heirs  at 
law,  and  his  wife  having  predeceased  him. 
He  directed  in  his  will,  however,  or  express- 
ed his  wish,  that  none  of  the  property  devised 
or  bequeathed  by  the  residuary  clause  should 
be  disposed  of  before  January  1,  1914,  with- 
out the  consent  of  each  of  said  children,  and 
he  appointed  Charles  C.  Denison  and  Jasper 
M.  Berry  as  his  executors.  This  will  was 
admitted  to  probate  April  27,  1909,  letters 
testamentary  were  granted  same  day,  and  on 
the  same  day  also  an  agreement  under  seal 
between  the  said  four  children  was  filed  with 
the  will,  that,  in  the  distribution  to  be  made 
of  said  personal  estate  after  payment  of  debts 
and  expenses,  one-fourth  part  thereof  should 
be  distributed  to  each  child,  and  that  the 
real  estate  should  be  appraised  as  therein 
provided,  and  divided  into  four  equal  parts, 
and  that  one-fourth  part  thereof  as  so  di- 
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Tided  shonld  by,  Interchange  of  conveyances 
be  vested  In  each  child  In  such  manner  as 
be  or  she  should  designate,  and  the  execu- 
tors assented  In  writing  to  the  carrying  out 
of  said  agreement 

The  deceased  had  a  large  and  valuable 
real  estate  In  Baltimore  city,  and  also  had  a 
farm  In  Queen  Annes  county  and  several 
farms  In  Baltimore  county,  and  also  In  Anne 
Arundel  county.  In  18S6  the  real  estate 
firm  of  J.  M.  Berry  &  -Son,  of  which  Jasper 
M.  Berry,  Jr.,  was  a  member,  took  charge  of 
the  collection  of  the  rents  of  the  Baltimore 
city  property,  except  one  parcel,  and  since 
the  dissolution  of  that  firm  by  the  death 
of  the  senior  member  In  1906  Jasper  M.  Berry, 
Jr.,  has  conducted  the  business  under  the 
firm  name  and  continued  to  collect  said 
rents  up  to  the  death  of  Mr.  Denison. 
Charles  C.  Denison  for  about  five  or  six 
years  before  his  father's  death,  acting  under 
a  power  of  attorney  from  him,  had  charge  of 
the  real  estate  other  than  that  in  Baltimore, 
and  collected  and  accoimted  for  the  rents 
therefrom.  On  April  19,  1910,  the  executors 
presented  to  the  orphans'  court  an  account 
which  they  Intended  and  believed  to  be  a 
correct  and  final  administration  account,  and 
which  was  passed  by  the  court  on  that  day, 
showing  aggregate  receipts  of  over  |180,- 
000,  and  a  balance  for  distribution  of  over 
$147,000,  accompanied  by  a  distribution  to 
each  of  the  four  children  of  $36,857.22,  which 
distribution  was  ordered  by  the  court,  and 
the  executors  were  ordered  to  grant  and  con- 
vey to  the  respective  distributees  the  several 
leasehold  properties  included  in  the  said 
distribution.  Releases  were  prepared  at  the 
same  time  by  Mr.  D.  H.  Emory,  who  had 
been  employed  by  an  agreement  of  all  the 
parties,  and  these  were  presented  for  exe- 
cution. Robert  M.  Denison,  Jr.,  executed 
his  release,  it  being  understood  that  certain 
small  errors  in  the  account  were  to  be  ad- 
Justed  without  restating  the  account,  and 
desired  the  distribution  made  at  once,  and 
the  executors  were  also  desirous  of  malting 
immediate  distribution,  but  desired  the  re- 
leases to  be  concurrently  delivered,  the  above- 
mentioned  small  errors  to  be  adjusted  at  the 
same  time.  The  administration  account  did 
not  In  terms  purport  to  be  a  final  account, 
though  supposed  by  the  executors  to  be  a 
complete  administration  of  the  estate,  subject 
to  the  correction  of  said  small  errors,  and 
the  releases  tendered  for  execution  exoner- 
ated the  executors  from  any  suit  or  demand 
"for  or  on  account  of  the  said  sum  of  money 
paid  as  aforesaid,  and  the  distribution  as 
aforesaid."  On  May  14th  Col.  Clotworthy 
wrote  the  executors  that  be  had  been  re- 
tained by  Mrs.  Frick  and  Mrs.  Warfield  to 
examine  the  administration  account,  and  he 
specified  certain  matters  to  which  he  ob- 
jected, and  in  regard  to  which  he  desired 
information. 

These  matters  were  as  follows:  (1)  Re- 
ceipts from  board  of  horses  at  the  home 


farm,  which  were  thought  to  be  too  smalL 
(2)  An  amount  of  $642.51  as  received  from 
J.  M.  Berry  &.  Son  representing  collections 
of  rents.  This  was  thought  to  be  too  small, 
and  a  general  statement  of  the  accounts  was 
desired  relating  to  these  rents  during  the 
existence  of  the  agency.  (3)  That  commis- 
sions were  erroneously  allowed  to  the  ex- 
ecutors on  $2,025  representing  items  in  which 
the  decedent  had  only  a  life  estate;  also  on 
$4,720  representing  an  error  in  carrying  out 
the  appraised  value  of  certain  securities,  ag- 
gregating $134.90.  (3)  Amount  paid  for  serv- 
ants' wages,  $135,  supposed  to  be  inadvertent- 
ly allowed  after  the  death  of  Mr.  Denison. 
(5)  Mr.  Emory's  fee  of  $1,000,  which  it  was 
objected  should  not  be  allowed  out  of  the 
estate.  (6)  An  allowance  of  $5,213.30  to  the 
National  Marine  Bank,  thought  to  require 
explanation  in  view  of  Mr.  Denison's  large 
means.  (7)  An  inquiry  as  to  a  quantity  of 
barley  which  be  waslnformed  had  been  sold, 
but  not  accounted  for. 

Mr.  Berry  replied  on  May  20th  that  the 
items  for  horse  board  included  all  of  which 
be  bad  any  information.  He  explained  that^ 
four  days  previous  to  the  death  of  Mr.  Den- 
ison, J.  M.  Berry  &  Son  paid  out  $1,510.92 
on  account  of  burnt  district  benefits  to  cer- 
tain property  of  Mr.  Denison,  thus  materially 
reducing  the  amount  in  their  bands.  He  con- 
ceded the  error  in  commissions  offering  to 
correct  it  by  checks  to  each  party  for  a  pro- 
portionate amount  He  replied  that  no  wages 
were  paid  servants  after  Mr.  Denison's  death; 
explained  that  Mr.  Emory's  employment  was 
under  an  agreement  between  the  heirs  filed  in 
court,  and  providing  for  its  payment  out  of 
the  estate;  explained  that  the  claim  of  the 
Marine  Bank  was  for  a  note  representing  a 
loan  to  Mr.  Denison  duly  proved  by  the  offi- 
cers of  the  bank,  and  that  his  information  was 
that  all  the  barley  had  been  fed  to  the  stock. 
On  May  19th  Gen.  Warfleld  wrote  Mr.  Berry, 
Inquiring  if  partial  releases  could  not  be  ac- 
cepted, so  that  the  leasehold  property  could 
be  turned  over  pending  the  arrangement  of 
other  matters,  and  on  the  20th  Mr.  Berry 
replied  that  In  view  of  Col.  Clot  worthy's 
communication,  they  deemed  It  best  tor  all 
concerned  that  the  distribution  when  made 
should  be  final,  and  on  the  24th  of  June 
wrote  Oen.  Warfleld  that  he  had  concluded 
it  was  best  for  all  concerned  that  Col.  Clot- 
worthy's  office  should  take  up  with  Mr.  Yel- 
lott  as  their  counsel  all  matters  arising  out 
of  said  administration,  to  which  Cen.  War- 
field  acceded  by  letter  of  Jime  27,  1910. 
Prom  this  date  down  to  January  16,  1911, 
the  matter  drifted  along  in  correspondence, 
when  Messrs.  Lemmon  &  Clotworthy  wrote 
the  executors  that  unless  distribution  was 
made  by  the  23d  inst,  they  would  be  com- 
pelled to  take  such  action  as  they  should 
deem  advisable.  In  the  meantime  the  ex- 
ecutors had  furnished  Col.  Clotworthy's  of- 
fice with  a  copy  of  all  the  accounts  between 
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1900,  the  date  of  the  dlssolntion  of  the  firm 
of  J.  M.  Berry  &  Son,  and  the  death  of  Mr. 
Denlson  In  1909,  with  an  Itemized  account  of 
the  board  of  horses,  with  cancelled  checks  on 
National  Marine  Bank  and  seven  books  of 
check  stubs  from  1902,  also  with  a  statement 
of  barley  since  ascertained  to  have  been  sold, 
amounting  to  $93.60,  and  constituting  an  er- 
ror to  that  extent  In  the  letter  of  January 
13, 1911,  complaint  Is  made  that  Messrs.  Lem- 
mon  &  Clotworthy  are  not  sattsfled  with 
"certain  Items  In  the  account  filed,"  partic- 
ularly the  item  of  $642.51  as  paid  by  J.  M. 
Berry  &  Son;  also  receipts  from  board  of 
horses  and  barley.  No  mention  was  made 
in  that  letter  of  any  other  disputed  Items 
mentioned  In  the  letter  of  May  14th,  and  It 
would  seem  from  that  fact,  and  from  the  ab- 
sence of  any  allusion  in  the  testimony  to  the 
other  Items  In  the  letter  of  May  14th,  that 
those  objections  were,  abandoned.  The  letter 
of  January  13th,  however,  does  say  that  they 
contend  "the  estate  should  be  larger,"  and  it 
does  appear  from  the  testimony  of  Mr.  Buck 
of  the  firm  of  Lemmon  &  Clotworthy  that 
there  has  been  discovered  an  item  of  $300.92 
in  the  accounts  with  J.  M.  Berry  &  Son 
which  is  charged  against  Mr.  Denlson  when 
It  should  have  been  credited  to  him,  thus 
making  a  difference  of  $619.84  against  Mr. 
Denison's  estate.  The  executors  conceded  the 
error  of  $134.90  in  the  commissions,  and  of 
$93.60  for  barley  sold,  and  offered  to  settle 
these  items  by  checks  for  one-fourth  of  the 
total  amount  to  Mrs.  Frlck  and  Mrs.  War- 
fleld  upon  execution  and  delivery  of  the  re- 
leases prepared,  but  this  was  refused  be- 
cause Gen.  Warfleld  states  that  Mr.  Berry 
told  htm  he  would  consider  the  releases  to 
be  full  and  final  and  to  preclude  taking  up 
other  matters  objected  to  and  diluted  by 
the  executors. 

Upon  receipt  of  the  letter  of  Messrs.  liem- 
Toaa  tt  Clotworthy  of  January  IS,  1911,  Mr. 
Tellott  replied,  submitting  alternative  prop- 
ositions for  settlement  of  the  matters  in  dis- 
pute. (1)  By  adjustment  of  the  same  ami- 
cably in  a  supplementary  account,  distribu- 
tlona  to  be  made  concurrently  under  both 
acooonts,  upon  execution  and  delivery  of 
full  releases.  (2)  By  filing  a  petition  for  the 
rescission  of  the  account  passed,  on  account 
of  certain  conceded  errors,  and  the  stating 
of  a  new  account  and  distribution  thereun- 
der, bnt  retaining  a  cash  sum  sufficient  to 
protect  the  executors  in  event  of  continued 
litigation.  (8)  Submission  of  all  questions  to 
the  orphans*  court  as  arbitrators. 

The  appellants  accepted  the  second  prop- 
osition, and  on  January  26th  the  executors 
flled  a  petition  accordingly  conforming  to  the 
agreement  of  the  parties,  reciting  the  em- 
ployment of  Mr.  Tellott  by  the  executors,  as 
counsel  to  aid  them  in  closing  up  the  estate, 
stating  their  view  of  the  existing  situation, 
and  the  services  already  performed,  and  fur- 
ther to  be  performed  by  Mr.  Yellott  in  the 
matter,  and  praying  for  authority  to  employ 


Mr.  Tellott  to  assist  them  "In  preparing  a 
new  administration  account  and  to  direct 
and  advise  them  in  obtaining  accountings 
from  J.  M.  Berry  &  Son  and  Charles  C.  Den- 
lson individually,"  and  to  authorize  them  to 
pay  him  reasonable  compensation  for  such 
services.  Accompanying  this  petition  was  a 
certificate  of  Messrs.  D.  H.  Emory  and  Ed- 
win J.  Farber,  members  of  the  bar,  to  the 
effect  that  from  their  knowledge  of  the  char- 
acter of  the  services  rendered  and  to  be  ren- 
dered by  Mr.  Tellott  in  the  matter  $500 
would  be  a  reasonable  compensation  there- 
for. Robert  M.  Denlson,  Jr.,  answered,  say- 
ing that  he  regarded  the  account  stated  as 
fair  and  Just  with  the  excet>tion  of  certain 
minor  inadvertent  items  which  were  pro- 
posed to  be  and  should  be  adjusted  without 
the  expense  of  a  new  account,  but  that,  if 
an  adjustment  could  not  be  reached  without 
a  new  account,  be  believed  that  the  expense 
of  counsel  was  a  proper  charge  against  the 
estate;  but  objected  to  the  payment  out  of 
his  share  of  the  estate  for  any  lengthy  In- 
vestigation of  accounts  between  the  estate 
and  J.  M.  Berry  &  Son  and  Charles  C.  Denl- 
son individually.  Mrs.  Frlck  and  Mrs.  War- 
field  answeredi  setting  forth  their  dissatis- 
faction with  the  accounting  between  the  ex- 
ecutors and  J.  M.  Berry  &  Son,  alleging  that 
the  necessity  of  a  new  account  was  due  sole- 
ly to  errors  of  the  executors  which  should 
not  be  corrected  at  the  expense  of  the  dis- 
tributees, and  alleging  that  the  services  per- 
formed or  to  be  performed  by  Mr.  Yellott  are 
for  and  on  behalf  of  Charles  C.  Denlson  and 
Jasper  M.  Berry,  Jr.,  to  the  compensation  for 
which  the  'distributees  should  not  be  made 
liable.  Thereupon,  and  upon  the  testimony 
taken,  the  order  was  passed  from  wliich  this 
appeal  was  taken. 

There  is  nowhere  in  this  record  any  charge 
or  imputation  of  wrongdoing  or  bad  faith  on 
the  part  of  Messrs.  Denlson  and  Berry  or 
either  of  them,  either  In  their  respective  in- 
dividual accounts  with  Mr.  Robert  M.  Denl- 
son during  his  life,  or  in  the  stating  of  their 
administration  account  There  is,  however, 
evidence  of  several  conceded  errors  against 
the  estate,  not  known  to  the  executors  until 
discovered  by  the  appellants  upon  examina- 
tion of  the  administration  account  Mr. 
Buck,  wlio  examined  such  papers  and  state- 
ments as  were  submitted  by  Mf.  Berry  in 
reference  to  his  Individual  accounts  with  the 
deceased,  testified  that  he  found  in  these 
numerous  errors  in  addition,  and  a  single 
charge  of  $309.62  against  the  estate  which 
should  have  been  a  credit  to  the  estate,  and 
Mr.  Berry  was  not  called  to  deny  or  explain 
any  of  these  alleged  errors.  The  evidence  is 
that  from  1886  to  Mr.  Denison's  death  in 
1909,  when  he  was  far  advanced  in  years, 
his  annual  rentals  passing  through  Mr.  Ber- 
ry's hands  were  about  $15,000,  a  transac- 
tion alone  which  demanded  careful  and  ac- 
curate bookkeeping,  and  there  is  no  evidence 
that  hla  books  or  accounts  were  destroyed 
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by  fire  or  lost  otherwise,  tbough  It  does  ap- 
pear that  he  had  not  preserved  these  books 
and  accounts.  Mr.  Charles  C.  Denlson  had 
charge  of  his  father's  affairs  for  a  number  of 
years  before  his  death,  Just  how  many  does 
not  appear  In  proof,  under  a  power  of  at- 
torney drawn  by  Mr.  Berry,  but  there  Is  noth- 
ing to  show  what  accounts  he  k^pt  of  bib  re- 
ceipts from  Mr.  Berry  or  from  any  other 
source.  There  Is  evidence,  however,  that  Mr. 
Charles  C.  Denlson  stated  to  these  appellants 
In  1908,  before  his  father's  death,  that  as 
such  agent  he  had  received  no  detailed  state- 
ment of  these  rents  since  1901,  and  that  he 
was  then  warned  of  possible  future  trouble 
by  reason  of  tbat  fact,  and  that  he  co-operat- 
ed with  Gen.  Warfleld  In  an  effort  to  secure 
such  a  statement  from  Mr.  Berry,  but  with- 
out success.  The  administration  account  when 
prepared  showed  that  that  account,  of  which 
no  statement  bad  been  rendered  for  five 
years,  was  closed  by  a  single  entry  of  a  sum 
of  $012.51  among  "accounts  paid,"  without 
any  explanation  that  it  represented  a  bal- 
ance due  on  that  rental  account,  or  bow  that 
sum  was  ascertained  to  be  the  amount  due 
to  close  the  account 

When  attention  was  called  to  the  small 
amount  of  that  item,  as  compared  with  the 
regular  annual  or  monthly  receipts,  the  only 
explanation  given  was  that  the  amount  In 
hand  had  been  reduced  only  a  few  days  be- 
fore Mr.  Denison's  death  by  the  payment  of 
benefits  on  property  in  the  burnt  district, 
but  that  was  obviously  no  adequate  explana- 
tion of  the  application  of  large  amounts 
through  a  period  of  several  years.  Mr.  Den- 
lson did  not  testify  at  all,  though  he  was  In 
charge  of  bis  father's  financial  affairs  for  a 
number  of  years,  and  Mr.  Berry  was  not 
called  in  rebuttal  of  any  testimony  given  by 
Mr.  Buck  or  Gen.  Warfleld,  or  to  show  that 
there  was  no  occasion  or  reason  for  Inquiry 
into  these  accounts.  It  is  true  that  It  would 
not  have  been  appropriate  to  embody  in  the 
administration  account  itemized  accounts 
running  through  a  series  of  years,  but  all  the 
information  that  existed  as  to  the  basis  of 
accounting  between  J.  M.  Berry  &  Son  and 
Charles  C.  Denlson  as  the  agent  of  his  father 
was  in  the  possession  of  those  gentlemen,  one 
or  both  of  them,  and  we  think  it  Is  obvious 
that  the  appellants  had  a  right  to  demand 
the  exhibition  to  them  of  all  the  sources  of 
information  open  to  either  Mr.  Berry  or  Mr. 
Charles  C.  Denlson;  none  of  those  sources 
being  accessible  to  the  appellants.  If  these 
sources  of  Information  were  imperfect,  either 
through  the  neglect  or  misfortune  of  those 
who  were  charged  with  the  duty  of  so  keep- 
ing those  accounts  that  they  should  show 
the  true  state  from  time  to  time,  upon  de- 
mand made,  tbat  could  not  alter  the  rights 
and  duties  of  the  respective  parties  to  this 
controversy.  It  Is  quite  clear  that  Mr.  Yel- 
lott  was  called  into  this  case  as  counsel  for 
Messrs.  Denlson  and  Berry  In  a  controversy 
with  the  appellants  relating  almost  exclu- 


sively to  their  own  Individual  aoeoantB  with 
the  estate  of  the  decedent,  and  that  In  tbat 
respect  their  interests  were  adverse  to  those 
of  the  appellants. 

It  is  equally  clear  tbat  Messrs.  Lenunon 
&  Clotworthy  came  into  the  case  as  ooansel 
for  the  appellants  seeking  to  enforce  a  de- 
mand against  the  appellees.  There  waa  be- 
tween them  a  plain  conflict  of  taterest,  and 
this  conflict  was  the  same  after  as  before 
the  passage  of  the  order  appealed  from.  The 
api>ellant8  were  in  no  way  responsible  either 
for  the  errors  existing  in  the  account  stated, 
or  for  the  difficulties  encountered  by  the  ex- 
ecutors in  explaining  their  individual  ac- 
counts with  the  estate,  and  we  are  nnable  to 
perceive  upon  what  Just  principle  the  appel- 
lants can  be  required  to  contribute  to  the 
compensation  of  counsel  whose  original  em- 
ployment was  confessedly  adverse  to  the  in- 
terests of  the  appellants,  and  whose  further 
employment  under  the  order  of  the  orphans' 
court  is  to  enable  Messrs.  Berry  and  Denlson 
in  their  Individual  capacities  to  state  and 
exhibit  an  accounting  which  they  were  nnder 
obilgatlons  to  render  to  the  representatives 
of  the  estate  whoever  they  might  be.  The 
fact  that  they  themselves  were  the  execatois 
could  not  alter  the  situation,  and  their  obli- 
gation to  render  an  account  was  the  same  as 
if  the  appellants  bad  been  appointed  as  ex- 
ecutors. It  may  be  that  the  services  of  coun- 
sel are  necessary  to  enable  them  to  do  this, 
but  tbat  is  no  fatdt  of  the  appellants,  and 
does  not  Justify  the  Imposition  of  any  part 
of  the  costs  of  those  services  upon  those  wbo 
are  entitled  to  the  accounting. 

We  do  not  question  the  value  of  Mr.  Tel- 
lott's  services,  which  have  doubtless  been 
arduous,  .nor  the  measure  of  his  compensa- 
tion, which  appears  to  be  reasonable.  The 
only  question  with  which  we  are  concerned 
is  by  whom  they  should  be  paid.  We  are  not 
here  considering  whether  a  new  adminis- 
tration account  will  result  in  Increasing  the 
amount  for  distribution,  but  at  whose  ex- 
pense that  Investigation  shall  be  conducted, 
as  the  situation  Is  now  made  to  appear. 
We  are  not  to  be  understood  as  determining 
that  the  orphans'  court  has  in  no  case  the 
power  to  allow  counsel  fees  to  executors  or 
administrators  in  estates  involving  Intricate 
and  difficult  questions  of  accounting  between 
an  estate  and  third  parties,  or  even  with  tbe 
executors  or  administrators  themselves,  nor 
that  they  can.  only  allow  socb  fees  for  the 
literal  "recovery  or  security  of  some  part  of 
the  estate."  That  question  may  properly  be 
reserved  until  It  actually  arises;  but,  If  It 
should  be  conceded  ex  gratia  that  such  pow- 
er does  exist,  we  are  of  opinion  that  the  ex- 
ercise of  the  iA>wer  could  not  be  Justified  In 
the  existing  situation. 

Order  reversed  In  so  far  as  the  same  di- 
rects the  payment  of  any  counsel  fee  to  the 
executors  out  of  tbe  assets  of  the  estate, 
and  case  remanded  for  such  further  proeeed- 
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lugs  in  the  statement  of  the  new  administra- 
tion ordered  by  the  orphans'  court,  as  said 
court  shall  deem  ptoper,  the  costs  of  this  ap 
peal  to  be  allowed  out  of  the  estate. 


LEAVBRTON  ▼.  ALBERT. 

(Court  of  Appeals  of  Maryland.    June  23, 
1911.) 

1.  Judgment  (|  68*)  —  Vacating  Jxtdgment 
BY  Confession— JuBiSDiCTioN. 

The  court  entering  a  jadgment  by  confes- 
sion on  a  note  hai  jurisdiction  to  hear  and  de- 
termine a  motion  to  strike  the  judgment  on  the 
grounds  that  the  note  and  judgment  were  pro- 
cured by  fraud  and  duress. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  116 ;   Dec.  Dig.  t  6&*] 

2.  JdDOMCNT    (I    407*)— EqT7l!EABUE    Rbukp— 

Rxs  Judicata, 

A  refusal  to  strike  out  a  judgment  by  con- 
feasion  on  a  note,  on  the  ground  that  the  note 
and  judgment  were  procured  by  fraud  and  du- 
ress, bars  a  bill  in  equity  to  vacate  the  judgment 
based  on  the  same  grounds  and  supported  by  the 
same  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  {  407.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Alfred  S.  NUes,  Judge. 

Suit  by  Matilda  Leaverton  against  Anton 
J.  Albert.  From  ad  order  dissolving  a  pre- 
liminary Injunction,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BURKE,  URNER,  and  ST0CKBRID6E,  JJ. 

Robert  H.  Simpson  and  Edwin  Hlggins  for 
appellant.    S.  S.  Field,  for  appellee. 

BURKE,  J.  On  the  8tb  of  January,  1910, 
a  Judgment  by  confession  for  the  sum  of 
$916.68,  with  Interest  from  that  date  and 
costs,  with  a  Stay  of  execution  until  August 
15, 1910,  was  entered  In  the  superior  court  of 
Baltimore  city  against  the  appellant  In  fa- 
vor of  the  appellee.  On  August  12,  1910, 
three  days  before  the  expiration  of  the  stay, 
the  appellee  filed  a  motion  to  strike  out  the 
Judgment.  On  the  day  the  motion  was  filed 
a  writ  of  fieri  facias  was  issued  upon  the 
Judgment;  but  subsequently,  upon  petition, 
the  conrt  passed  an  order  restraining  execu- 
tion. On  November  6,  1910,  after  hearing 
testimony  upon  the  motion,  the  motion  was 
overruled  by  the  court.  It  is  important  on 
this  appeal  to  understand  the  precise  reasons 
upon  which  the  appellant  relied  In  support 
of  the  motion  to  strike  out  the  judgment. 
These  are  set  forth  in  the  petition  which  she 
filed  in  the  court  below,  which  is  as  follows : 
"(1)  That  on  or  about  the  6th  day  of  Jan- 
nary,  1910,  the  defendant  herein  signed  a 
note  representing  the  sum  of  $916.68,  and  on 
the  same  date  a  Judgment  by  cbnfession  was 
duly  recorded  in  favor  of  Anton  J.  Albert,  the 
plaintlflr  herein,  for  $916.68.  (2)  That  the 
defendant  alleges  and  avers  that  she  is  not 


Indebted  and  never  was  Indebted  to  the  said 
Anton  J.  Albert  in  the  sum  of  $916.68  with 
accrued  interest  thereon  amounting  to  $34.- 
38,  or  any  other  sum  of  money.  That  said 
Anton  J.  Albert  never  gave  any  adequate  con- 
sideration or  good  or  valuable  consideration 
for  said  note.  That  the  said  Matilda  Leaver- 
ton  never  received  any  consideration  whatso- 
ever for  said  note ;  but  that  the  said  Anton 
J.  Albert  took  advantage  of  the  youth  and  in-  , 
experience  of  the  said  Matilda  Leaverton, 
who  has  Just  passed  the  age  of  maturity, 
whereby  he  obtained  said  note  and  confessed 
Judgment,  which  this  honorable  court  should 
strike  out  and  set  aside.  (3)  That  said  note 
and  confessed  Judgment  aforesaid  was  wrong- 
fully and  fraudulently  obtained,  and  that 
knowledge  of  the  fraudulent  circumstances, 
the  purposes  and  transactions  of  the  said 
Anton  J.  Albert  in  the  premises,  have  quite 
recently  come  to  the  notice  of  the  said  Ma- 
tilda Leaverton,  so  much  so  that  the  said 
transaction  was  found  to  be  fraudulent  and 
is  contrary  to  equity  and  good  conscience, 
and  that  the  said  Anton  J.  Albert  should  be 
required  to  render  an  account  of  his  trans- 
actions with  the  said  Matilda  Leaverton,  who 
should  also  be  granted  a  hearing  in  order 
that  this  honorable  court  may  ascertain  how 
he  obtained  the  aforesaid  Judgment  by  con- 
fession, because  the  said  Matilda  Leaverton 
is  not  bona  fide  and  Justly  indebted  to  the 
said  Anton  J.  Albert.  That  she  was  given 
no  money  or  other  consideration  by  Anton 
J.  Albert  for  said  note,  because  the  said  Ma- 
tilda Lieaverton  is  not  indebted  to  the  said 
Anton  J.  Albert  in  the  sum  of  $916.68  with 
$34.38  accrued  Interest  thereon,  or  any  part 
thereof.  Because  the  said  note  was  procured 
by  fraud  and  duress.  Because  the  said  Judg- 
ment by  confession  was  procured  by  fraud, 
deceit,  duress,  and  irregularity.  Because  the 
said  Anton  J.  Albert  refuses  and  declines  to 
render  an  account  showing  the  method  and 
proceednre  whereby  he  obtained  the  confess- 
ed Judgment  aforesaid.  Because  said  con- 
fessed Judgment  was  not  the  free  and  volun- 
tary act  of  the  said  Matilda  Leaverton." 

On  November  10, 1910,  the  appellee  filed  a 
bill  In  the  circuit  court  of  Baltimore  city,  in 
which  she  prayed:  (1)  That  the  appellant 
may  be  required  to  answer  the  bill  under 
oath ;  (2)  that  the  Judgment  be  vacated  and 
declared  void ;  (3)  that  the  appellant,  his  at- 
torney and  agents,  be  enjoined  from  further 
proceedings  in  the  matter  of  the  Judgment 
until  the  final  adjudication  of  the  cause,  and 
for  other  and  further  relief. 

The  grounds  upon  which  the  appellant  re- 
lied for  the  relief  prayed  for  are  substan- 
tially the  same  as  those  set  up  In  the  motion 
to  strike  out  the  Judgment,  except  in  two  par- 
ticulars. The  additional  reasons  appear  in 
the  sixth  and  seventh  paragraphs  of  the  bill, 
as  follows:    "Sixth.  That  in  making  up  the 
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amonnt  of  said  claim  In  tbe  alleged  Judgment 
by  confession  there  were  large  sums  of  usuri- 
ous Interest  charged,  which  fact  has  been 
quite  recently  brought  to  the  knowledge  of 
your  oratrix.  Seventh.  That  your  oratrlx  Is 
Informed,  and  she  avers,  that  the  actual 
amount  of  Indebtedness  by  her  mother  to 
said  defendant  upon  which  said  Judgment  is 
based  is,  to  wit,  about  $360,  Instead  of  tbe 
sum  of  1916.68  with  Interest  thereon,  which 
said  sum  of  $360  your  oratrix  Is  prepared  to 
pay." 

A  preliminary  Injunction  was  Issued  upon 
the  bill.  The  defendant  answered  denying 
all  the  material  averments  of  tbe  bill,  and 
moved  for  a  dissolution  of  the  injimctlon. 
Tbe  testimony  upon  this  motion  was  taken 
In  open  court  before  Judge  Nlles,  who  dissolv- 
ed the  Injunction,  and  held  that,  upon  the 
evidence  contained  in  this  record,  "tbe  plain- 
tifTs  bave  had  their  day  In  court.  The  whole 
case  which  is  made  on  their  behalf  before 
me  was  made,  or  might  bave  been  made,  when 
the  same  parties  asked  Judge  Harlan  In  the 
superior  court  in  the  exercise  of  the  quasi 
equitable  Jurisdiction  of  that  court  to  strike 
out  the  Judgment"  This  appeal  was  taken 
from  the  order  dissolving  the  injunction. 

The  record  shows  that  the  same  testimony, 
and  none  other,  was  given  in  support  of  tbe 
allegations  of  the  bill  In  this  case  as  was 
given  In  support  of  the  motion  to  strike  out 
tbe  Judgment,  which  the  plaintiff  in  these 
proceedings  seeks  to  have  vacated  and  set 
aside. 

[1,  2]  Except  as  to  the  question  of  usury 
which  the  bill  charges,  there  can  be  no  possi- 
ble doubt  as  to  the  Jurisdiction  of  the  court 
upon  the  motion  to  strike  out  the  Judgment 
That  court  had  the  undoubted  right  to  hear 
and  determine  every  question  presented  on 
this  record,  except  perhaps  the  question  of 
usury,  and  there  seems  to  be  no  doubt  that 
Judge  Harlan  did  hear  and  determine  on 
that  motion  aR  the  quettiotu  presented  by 
this  appeal,  and,  having  determined  those 
questions  adversely  to  the  appellant,  she  can- 
not retry  In  this  suit  any  question  which  the 
court  upon  the  motion  had  Jurisdiction  to 
decide.  In  Telford  v.  Brlnkerhofl  et  al.,  163 
111.  439,  45  N.  E.  156,  the  court  said:  "A  bill 
In  equity  to  stay  proceedings  at  law  after 
Judgment  Is  always  examined  with  Jealous 
scrutiny.  The  general  rule  Is  that  no  relief 
will  be  granted  where  the  matter  upon  which 
the  claim  to  relief  Is  found  was  litigated  In 
the  original  action.  Accordingly,  where  a 
party  moves  for  a  new  trial,  and  falls,  he 
cannot  then,  upon  the  same  facts,  apply  to 
tbe  same  Judge  for  an  injunction,  and  retry 
his  case  In  equity;  nor  will  a  court  of  equi- 
ty, as  a  rule,  set  aside  a  Judgment  because  it 
Is  founded  on  perjured  evidence.  1  High, 
InJ.  (3d  Ed.)  113;  Haynes,  New  Trials  & 
App.  340;   Collins  v.  BuUer,  14  Cal.  226;   U. 


S.  T.  Throckmorton,  88  U.  S.  61  [26  Lu  Ed. 
93].  'A  Judgment  will  not  be  enjoined  upon 
grounds  which  had  been  relied  upon  on  a  mo- 
tion for  a  new  trial,  and  which  had  on  such 
motion  been  held  insuflacient'  1  High,  Inj. 
(3d  Ed.)  i  115 ;  Matson  v.  Field,  10  Mo.  100. 
When  courts  of  law  and  equity  have  concur- 
rent Jurisdiction  over  a  question,  and  such 
question  is  decided  at  law,  equity  will  not 
re-examine  it"  Wabash  B.  B.  Co.  v.  Mirrle- 
less,  182  Mo.  126,  81  S.  W.  437 ;  Md.  Steel 
C!o.  V.  Mamey,  91  Md.  360,  46  Atl.  1077. 

It  Is  said  in  Whltehurst  v.  Rogers,  38  Md. 
503,  that  the  plea  of  res  adjudlcata  is  founded 
upon  the  maxim  "that  it  is  tbe  Interest  of 
the  state  that  there  should  be  an  end  of  liti- 
gation," and  that  "no  man  should  be  twice 
sued  for  the  same  cause,"  and  it  was  further 
said  that,  "however  numerous  the  questions 
involved  in  a  suit  if  they  are  tried  and  de- 
cided, the  renewal  of  litigation  for  any  one 
of  the  same  causes  violates  these  cardinal 
principles  of  public  policy  as  much  as  if  the 
suit  presented  but  one  single  issue." 

The  appellant  having  submitted  all  tbe 
questions  Involved  in  this  appeal  under  the 
motion  to  strike  out  the  Judgment  she  Is 
concluded  by  the  decision  on  all  questions 
which  the  court  bearing  tbe  motion  had  tbe 
right  to  decide,  and  she,  cannot  retry  any  of 
those  questions  In  this  suit 

We  have  carefully  examined  the  evidence 
contained  in  the  record,  and,  assuming  with- 
out so  deciding,  that  the  court  bad  no  Juris- 
diction upon  the  motion  to  strike  out  tbe 
Judgment  on  the  ground  of  usury,  we  find  no 
sufficient  evidence  to  Justify  us  to  disturb 
the  Judgment  on  that  ground.  What  the  real 
state  of  the  account  between  the  appellees 
and  Elizabeth  Oerock,  the  mother  of  tbe  ap- 
pellant was,  it  is  difficult  to  say.  The  trans- 
actions between  them  which  culminated  in 
this  Judgment  were  evidently  confused  and 
complicated;  but  there  Is  no  evidence  that 
would  warrant  the  court  to  disturb  the  Judg- 
ment on  the  ground  of  usury.  The  order 
appealed  from  will  be  affirmed. 

Order  affirmed,  with  costs. 


CONOCOCJHEAGUE  CLUB  OP  WASHING- 
TON COUNTY  V.  STATE. 
(C!oart  of  Appeals  of  Maryland.    June  24,  1911.) 

1.  Intoxicating    Idquobs   (|    65*)  — Sociai. 
Clubs — Sales — Licenses. 

Under  Laws  1906,  c.  380,  prohibiting  the 
sale  of  liquor  without  a  license,  declaring  that 
it  is  the  intention  of  the  act  that  licensees  un- 
der Code  Pub.  Gen.  Laws  1904,  art.  56,  shall 
be  subject  to  tbe  act,  and  that  the  license  im- 
posed by  the  act  shall  be,  in  addition  to  the  li- 
cense required  by  article  66,  section  102  of  which 
prohibits  any  .club  from  selling  liquor  without 
having  first  obtained  the  oyster  license  provided 
for  by  sections  90  and  91,  a  social  club  main- 
taining a  clubhouse  where  refreshments  and  liq- 
nors  are  sold  to  its  members  exclusively,  and 
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holding  an  oyster  house  license,  Is  selling  Uqaor 
to  its  members,  and  mnst  procure  a  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  65.*] 

2.  ImroxicATino   Liqvobs    (f    64*)  — Sooial 
Olitbs— Sales— Licenses— "Pebsor." 

Laws  1908,  c.  380,  making  it  unlawful  for 
any  "person  or  persons"  to  sell  liquor  without 
a  ucense,  and  providing  that  the  applicant  for 
a  Ucense  must  declare  that  he  is  a  citizen  of  the 
United  States,  and  the  application  must  con- 
tain a  statement  of  the  extent  of  his  residence 
in  the  county,  is  not  limited  to  natural  persons, 
bat  includes  a  corporation,  and  an  incorporated 
sociai  dub  maintaining  a  clubhouse  and  selling 
liquor  to  its  members  is  within  the  act. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  64.* 

For  other  deiinitions,  see  Words  and  Phrases, 
ToL  6,  pp.  6322-0335;  voL  8,  p.  7752.] 

Appeal  from  Circuit  Court,  Washington 
Ooun^. 

The  Conococbefigue  dub  of  Washington 
County  was  convicted  of  selling  liquor  wlth^ 
out  a  license,  and  It  appeals.    Affirmed. 

Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, PATTI80N,  URNER,  and  8T00K- 
BBIDOE,  JJ. 

C.  A.  Little,  for  appellant  Isaac  Lobe 
Straus,  Atty.  Oen.,  for  the  State. 

FATTISON,  J.  The  Conococheague  Olub 
of  Washington  County  was  indicted  in  the 
circuit  court  for  Wasbington  county  for  vio- 
lation of  Acts  1908,  c.  380.  The  indictment 
contains  two  counts.  In  the  first  the  defend- 
ant, being  at  the  time  a  licensee  to  sell  spir- 
ituous and  fermented  liquors  under  article 
56  of  the  Code  of  Public  Oeneral  Laws  of 
the  state  of  Maryland,  as  therein  alleged, 
Is  charged  with  unlawfully  selling  whisky 
without  first  having  obtained  a  license  there- 
for, as  provided  by  the  act  above  mentioned. 
The  second  count  is  like  the  first,  except 
that  the  defendant  is  cliarged  with  the  sale 
of  lager  beer. 

To  the  first  count  of  the  indictment  the 
defendant  pleaded:  "The  said  the  Conoco- 
cheague Club  of  Wasbington  County  is  a 
corporation  formed  under  the  general  incor- 
poration laws  of  the  state  of  Maryland. 
That  its  charter  was  granted  to  It  on  the 
2d  day  of  November,  A.  D.  1895.  That  the 
said  corporation  so  formed  is  an  association 
for  the  maintenance  of  an  association  or 
dub  for  social  purposes  and  for  the  promo- 
tion of  the  interests  of  literature,  science, 
and  art,  and  to  have  a  dubhouse  to  be  used 
for  tbe  objects  alxtve  mentioned.  That  the 
term  of  existence  of  said  corporation  is  lim- 
ited to  40  years,  and  that  the  said  corpora- 
tion is  formed  upon  the  articles,  conditions, 
and  provisions  herein  expressed  and  subject 
in  all  particulars  to  the  limitations  relating 
to  corporations  which  are  contained  In  the 
General  Laws  of  the  state.  That  the  said 
charter  further  provides  that  the  present 
members  of  tbe  said  Conococheague  Club, 
and  sodi  aa  may  hereafter  become  members 


of  the  same  by  virtue  of  the  constitution  and 
by-laws  thereof,  adopted  or  hereafter  adopt- 
ed, shall  compose  said  corporation,  and  ex- 
ercise the  functions  and  franchises  thereof.' 
That  the  said  .corporation  has  no  capital 
stock.  That  the  corporation  is  managed  by 
a  president,  vice  president,  secretary,  and 
treasurer  and  twelve  governors  elected  by 
the  members,  all  of  whom  constitute  the 
board  of  management  of  said  dub,  and  that 
new  members  of  said  club  are  elected  by  the 
board  of  governors  after  such  new  members 
have  been  proposed  by  one  member  of  the 
dub,  seconded  by  another,  and  after  their 
names  have  been  posted  in  the  clubhouse  for 
at  least  10  days.  That  the  said  corporation 
has  adopted  a  constitution,  and  passed  cer- 
tain by-laws  for  its  better  government  and 
regulation.  That  the  said  corporation  Is  the 
owner  of  Its  clubhouse  on  West  Washington 
street  in  Hagerstown,  Md.,  and  near  the 
center  of  the  city,  a  valuable  piece  of  real 
estate  which  it  has  since  its  corporation 
used  and  occupied  as  its  home,  and  for  pur- 
poses for  wlilch  it  was  Incorporated.  That 
tbe  said  corporation  transacts  no  business 
of  any  kind  whatever  for  the  purpose  of 
making  any  profit  directly  or  indirectly  for 
Itself  or  for  its  members,  and  that  Its  only 
Income  is  the  money  derived  from  entrance 
fees,  annual  dues,  money  paid  for  members 
for  such  meals,  refreshments,  and  liquors  as 
they  may  get  and  consume  at  the  clubhouse, 
and  money  paid  by  members  of  the  dub  for 
the  use  and  occupation  by  them  of  sleeping 
rooms  In  said  dubhouse,  and  money  derived 
from  such  additional  assessments,  fines,  and 
penalties  as  may  be  from  time  to  time  Im- 
posed upon  the  members  under  its  rules  and 
by-laws.  That  the  money  received  from 
these  various  sources  Is  expended  in  paying 
the  curr^it  expense  of  the  corporation,  tax- 
es on  its  clubhouse,  and  keeping  the  same  In 
proper  repair,  procuring  food,  refreshments, 
and  liquors  to  take  place  of  that  consumed 
and  used  by  the  members.  In  paying  the 
subscriptions  for  the  magazines,  periodicals, 
and  newspapers  kept  In  tbe  dubhouse  for 
the  use  of  its  members,  and  in  paying  the 
Interest  on  the  Indebtedness  of  the  said  cor- 
poration. That  the  said  meale^  liquors,  and 
refreshments  used  and  consumed  by  the  said 
corporation  and  its  members  at  Its  club- 
house are  bought  by  the  corporation,  kept 
In  the  dubhouse  under  the  charge  of  its 
steward,  who  is  an  employe  of  the  corpora- 
tion. That  the  members  of  the  club  can 
procure  from  the  corporation  through  its 
said  steward  such  meals,  liquors,  refresh- 
ments, and  the  use  of  such  sleeping  rooms 
as  they  may  desire  by  calling  for  them  and 
paying  the  price  fixed  by  the  regulations  of 
the  corporation,  and  that  the  price  so  paid 
as  fixed  is  fixed  and  paid,  not  for  the  pur- 
pose of  making  any  profit  either  direcUy  or 
Indlrectiy,  but  merely  for  the   purpose  of 
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covering  the  outlay  thereof  by  the  corpora- 
tion and  the  expenses  attendant  upon  and 
the  keeping  and  serving  thereof  at  the 
said  clubhouse  and  with  the  funds  received 
from  other  sources  of  the  maintaining  of 
said  clubhouse,  and  that  the  funds  derived 
from  such  furnishing  of  spirituous  and  fer- 
mented liquors  to  members  as  aforesaid  is 
insufficient  to  pay  the  cost  and  service  there- 
of, and  that,  to  meet  the  excess  of  such 
costs,  funds  from  other  sources  must  be 
used.  That  no  persons,  other  than  the  mem- 
bers of  the  said  club,  are  given  access  to 
said  clubhouse.  That  no  persons  other  than 
the  members  of  said  dub  can  procure  said 
meals,  refreshments,  liquors,  and  rooms  from 
the  said  corporation.  That  the  said  corxx>- 
ratlon  previous  to  this  Indictment  took  out 
the  oyster  house  license  provided  for  in  sec- 
tion 102  of  article  56  of  the  Code  of  1904, 
which  was  in  force  at  the  time  of  said  in- 
dictment. That  at  the  time  and  place  stat- 
ed in  the  said  indictment  the  said  Joseph 
C.  Byron  was  a  member  of  the  said  Conoco- 
cheague  Club,  and  as  such  procured  a  drink 
of  whisky  from  the  steward,  drank  it  than 
and  there,  and  paid  the  price  therefor  fixed 
by  the  corporation." 

To  the  second  count  the  defendant  plead- 
ed a  like  plea,  the  only  difference  being  that 
in  the  second  plea  the  admission  is  that  the 
member  procured  beer  from  the  defendant, 
as  charged  In  that  count 

To  these  pleas  the  state  demurred.  The 
demurrer  was  sustained,  and  a  Judgment 
thereon  entered  for  the  state,  and  the  de- 
fendant was  sentenced  to  pay  a  fine  of  $100 
and  costs. 

[1]  The  statute,  for  the  violation  of  which 
the  defendant  is  indicted,  provides  that:  "It 
shall  not  be  lawful  for  any  person  or  per- 
sons to  sell  spirituous,  fermented  or  Intox- 
icating liquors  in  Washington  county,  state 
of  Maryland,"  until  he  shall  have  complied 
with  the  conditions  and  requirements  con- 
tained therein,  and  shall  have  obtained  a  li- 
cense therefor  from  the  clerk  of  the  circuit 
court  for  Washington  county.  The  cost  of 
such  license,  "If  the  proposed  place  of  sale 
is  located  In  Hagerstown  or  within  one  and 
one-half  miles  of  the  corporate  limits  there- 
of," being  "the  sum  of  five  hundred  dollars 
in  addition  to  the  sum  required  by  law  to 
sell  such  liquors  under  the  provisions  of  ar- 
ticle 66  of  the  Code  of  Public  General  Laws 
of  the  state  of  Maryland."  Section  325e  of 
the  above-mentioned  act,  near  the  end  there- 
of, provides  that:  "It  is  the  intention  of 
this  act  that  licensees  to  sell  spirituous  and 
fermented  liquors  under  article  S6  of  the 
Code  of  Public  General  Laws  of  the  state 
of  Maryland  •  •  •  shall  in  all  respects 
be  subject  to  the  conditions,  provisions  and 
penalties  of  this  act"  Section  102  of  ar- 
ticle 56  of  the  Code  (>f  Public  General  Laws 
of  the  state  of  Maryland  (Acts  1890,  c.  282, 
S  89a),  thus  referred  to,  provides:   "It  shall 


not  be  lawful  for  any  club  or  for  any  corpo. 
ration  heretofore  formed  or  hereafter  to  be 
formed  under  the  General  Laws  of  this 
state  or  under  any  special  law,  to  give,  bar- 
ter or  sell  spirituous  or  fermented  liquors 
or  lager  beer  to  any  member  of  said  club 
or  corporation,  or  to  any  other  person,  with- 
out having  first  taken  out  an  oyster  house 
license  therefor,"  The  oyster  house  license 
referred  to  in  the  section  last  above  men- 
tioned Is  provided  for  by  sections  90  and  91 
of  article  96,  which  are  as  follows: 

"Sec.  90.  If  any  i>erson  shall  purpose  to 
open,  set  up  or  keep  an  oyster  house,  cook 
shop,  victualling  house  or  lager  beer  saloon, 
or  any  place  other  than  an  ordinary,  at  or 
in  which  spirituous  or  fermented  liquors  or 
lager  beer  may  be  sold  or  bartered  in  less 
quantities  than  a  pint,  at  any  one  time,  he 
shall  apply  to  the  clerk  of  the  circuit  court 
for  the  county  in  which  he  may  reside. 

"Sec.  91.  Upon  such  application  the  said 
applicant  shall  pay  to  the  clerk  of  the  cir- 
cuit court  of  the  county  where  he  resides 
•  *  •  the  sum  of  fifty  dollars  for  each 
and  every  such  license." 

It  is  contended  by  the  defendant  that  by 
the  facts  pleaded  it  is  not  required  by  Acts 
1908,  c.  380,  under  which  it  is  indicted,  to 
obtain  the  license  therein  mentioned  In  order 
to  enable  it  to  legally  dispose  of  to  its 
members  spirituous  or  fermented  liquors  in 
the  manner  mentioned  in  the  plea,  for  the 
reason  that  such  a  disposition  of  it  is  not 
a  sale  within  the  meaning  of  the  statute, 
and  it  is  not  a  license  within  the  meaning  of 
section  325e,  c.  380,  Acts  1908.  While,  on 
the  other  hand,  it  is  contended  by  the  state 
that  a  disposition  of  it  in  the  manner  stated 
in  the  plea  is  a  sale  of  the  same  within  the 
meaning  of  the  act,  and  that  the  defendant 
comes  within  the  meaning  of  the  statute  and  | 
is  required  to  take  out  the  license  therein  | 
mentioned  before  it  can  legally  dispose  of 
the  spirituous  and  fermented  liquors  in  the 
manner  pleaded,  and  that  the  necessity  for 
so  doing  is  made  certain  by  that  part  of 
section  325e  above  quoted. 

In  the  case  of  Selm  et  al.  v.  State,  65  Md. 
566,  39  Am.  Eep.  419  (decided  March  16. 
1881),  in  which  the  defendant,  tlie  oflicer  of 
a  corporation  known  as  the  Concordia,  in- 
corporated under  the  General  Incorporation 
Laws  of  this  state,  were  charged  with  selling 
beer  in  violation  of  article  30,  S  179,  Code 
1860,  as  amended  and  re-enacted  by  Acts 
1866,  c.  66,  this  court  upon  a  statement  of 
facts  submitted  to  it  similar  to  those  con- 
tained in  the  defoidant's  plea  herein  held 
that  the  transaction  was  not  a  sale  of  beer 
within  the  Intent  and  meaning  of  the  Acts 
of  1866,  and  that  it  had  no  application  to 
cases  like  the  one  before  it  The  court  in 
that  case  said :  "It  will  be  observed  that  the 
license  laws  (Code,  art  67)  which  forbid  the 
sale  or  barter  of  spirituous  or  fermoited 
liquors  without  a  license  bare  never  been 
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construed  as  applicable  to  social  clubs  where 
liquors  are  procured  for  the  use  of  the  mem- 
bers and  are  furnished  to  them  In  the  man- 
ner described  in  the  present  case.  We  think 
it  very  clear  that  no  license  is  required,  for 
the  reason  that  snch  a  transaction  is  not 
a  sale  within  the  meaning  of  the  license 
laws."  In  the  case  of  Chesapeake  Club  t. 
State,  63  Md.  44S,  the  defendant  was  charg- 
ed with  unlawfully  having  in  its  possession 
certain  spirituous  and  fermented  liquors, 
naming  them,  with  the  Intent  unlawfully  to 
sell  the  same  in  violation  of  the  provisions 
of  Acts  1882,  c.  112,  known  as  the  "local  op- 
tion law  of  Anne  Arundel  county."  This  lo- 
cal statute  in  express  terms  declared  that  ali 
corporations  or  associations  violating  Its  pro- 
visions should  be  liable  to  indictment  and 
panlshment  therefor.  To  this  indictment  a 
demurrer  was  entered  upon  the  ground  that 
such  an  indictment  would  not  lie  against  a 
body  corporate.  The  lower  court  overruled 
this  demurrer.  Upon  appeal  this  court  was 
evenly  divided  upon  the  question  raised  by 
the  demurrer,  all  agreeing,  however,  that  the 
case  was  improperly  before  it  on  demurrer. 
The  next  of  this  class  of  cases  before  this 
conrt  was  that  of  State  ▼.  Easton  Social 
anb  of  Talbot  County,  73  Md.  98,  20  Ati. 
783,  10  h.  R.  A.  64.  In  that  case  the  state 
instituted  proceedings  under  sections  255, 
256.  257,  and  258  of  arUcle  23  of  the  Code, 
charging  the  defendant  corporation  with  mis- 
use and  abuse  of  its  corporate  powers  and 
franchises,  and  asking  for  a  forfeiture  of  its 
charter.  The  charge  of  misuse  and  abuse 
against  the  corporation  in  that  case  was  that 
it  had  been  selling  spirituous  and  fermented 
liquors  in  violation  of  the  local  option  law 
of  Talbot  coimty.  The  defendant  answered, 
setting  up  as  a  defense  to  the  charge  made 
against  it  in  the  petition  a  state  of  facts 
similar  to  those  pleaded  in  this  case.  The 
court  there  said,  speaktag  through  Judge  Al- 
vey:  "Whether  the  facts  admitted  by  the 
answer  demurred  to  present  a  case  of  mis- 
use or  abuse  of  the  corporate  privileges  and 
franchises,  such  as  furnish  a  legal  cause  of 
forfeiture,  depends  upon  the  question  wheth- 
er the  furnishing  of  spirituous  and  fermented 
liquors  by  the  steward  or  manager  of  the 
club  to  the  members  thereof  upon  payment  of 
the  prices  fixed  by  the  regulation  of  the  cor- 
poration constituted  sales  of  such  liquor  in 
violation  of  the  law.  This  question,  whether 
the  furnishing  of  liquor  by  a  club  to  its  mem- 
bers, as  above  stated,  constitutes  a  sale  in  vio- 
lation of  the  law,  has  been  the  subject  of  va- 
rious and  conflicting  decisions  of  several  of  the 
appellate  state  courts  of  this  coimtry,  but,  aft- 
er a  careful  examination  and  comparison  of 
all  the  decisions  upon  the  subject,  we  are  de- 
cidedly of  opinion  that  the  furnishing  of  liq- 
uors by  the  club  to  its  members  for  a  price 
fixed  by  regulation,  and  paid  by  the  member 
npon  the  receipt  of  the  liquor,  constitutes  a 
sale,  and  is  therefore  in  violation  of  the  stat- 


ute. That  the  revenues  received  by  the  club 
from  the  various  sources  mentioned  in  the 
answers  become  the  property  of  the  corpora- 
tion would  seem  to  be  too  plain  to  admit  of  a 
doubt  It  is  with  this  fund,  or  a  part  of  it, 
that  the  liquors  are  bought  by  the  corpora- 
tion, and  they  are  kept  as  the  property  of 
the  corporation  under  its  control  to  be  dis- 
posed of  at  prices  fixed  by  it.  None  but 
members,  it  is  true,  can  obtain  the  liquor,  but 
they  can  only  obtain  it  by  paying  for  it, 
and  the  money  thus  paid  goes  Into  and  consti- 
tutes a  part  of  the  fund  of  the  corporation. 
The  parties  are  competent  to  contract  one 
with  the  other;  there  being  no  principle  to 
forbid  a  member  of  a  corporation  from  con- 
tracting with  or  becoming  a  purchaser  of 
property  from  the  corporate  body  as  a  le- 
gal entity.  And,  that  being  so,  the  course  of 
dealing  as  between  the  corporation  and  Ita 
individual  members  as  stated  in  the  answers 
present  all  the  elements  of  an  executed  con- 
tract The  corporation,  being  the  ovnier  of 
the  liquor,  through  its  appointed  agent  de- 
livers it  to  the  member  of  the  corporation 
on  bis  request  and  receives  a  fixed  compen- 
sation In  money  therefor.  The  property  in 
the  liquor  passes  to  and  becomes  vested  in 
the  individual  member,  and  the  money  paid  is 
received  for  and  becomes  the  proper^  of  the 
corporation.  Nothing  more  is  or  can  be  re- 
quired to  constitute  a  complete  sale,  and  the 
fact  that  the  sales  were  made  without  actual 
profit  to  the  corporation  is  wholly  immate- 
rial, and  affords  no  ground  of  defense  to 
these  proceedlngis.  The  statute  alleged  to 
have  been  violated  provides  that  any  person 
who  shall  sell  spirituous  or  fermented  liq- 
uors in  the  First,  Second,  Third,  and  Fifth 
districts  in  Talbot  county  on  conviction  there- 
of shall  be  fined  not  less  than  $50  nor  more 
than  $300,  and  be  imprisoned  in  the  House  of 
Correction,  etc.  Acts  1884,  c.  346.  The  word 
'person'  used  in  the  statute  is  a  generic  term, 
and  as  such  prima  facie  includes  artificial  as 
well  as  natural  persons.  This  is  the  estab- 
lished rule  of  construction."  Germania  v. 
State,  7  Md.  1;  U.  S.  ▼.  Amedy,  11  Wheat 
392,  6  L.  Ed.  502;  People  v.  Utlca  Ins.  Co., 
15  Johns.  (N.  Y.)  358,  8  Am.  Dec.  243;  Rale 
12  Interpretation  of  Code,  p.  3. 

The  case  of  Seim  et  al.  t.  State,  supra,  was 
much  relied  upon  by  the  counsel  for  the  ap- 
pellees in  State  v.  Easton  Social  Club,  supra, 
but  Judge  Alvey  in  stating  the  distinguish- 
ing features  of  that  case  said:  "The  party 
was  indicted  for  selling  and  disposing  of  beer 
on  Sunday,  and  it  was  supposed  that  because 
the  license  laws  had  never  been  construed  to 
apply  to  social  clubs  that  therefore,  the  law 
restraining  the  sale  and  disposition  of  liquor 
on  Sunday  was  not  intended  to  apply  to 
them."  While  the  views  expressed  by  this 
conrt  in  the  case  of  State  v.  Easton  Social 
Club  upon  the  question  here  presented  has 
been  held  to  be  the  law  ip  some  Jurisdictions 
(State  T.  Essex  Oub,  53  N.  J.  Law,  90,  20 
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AtL  769;  SUte  t.  Lockyear,  95  N.  G.  633,  59 
Am.  Rep.  287;  Kentucky  Club  v.  Louisville, 
92  Ky.  309,  17  S.  W.  743;  People  v.  Soule, 
74  Mich.  250,  41  N.  W.  908,  2  L.  R.  A.  494), 
yet  in  others  a  contrary  view  has  been  taken 
(Commonwealth  t.  Smith,  102  Mass.  144; 
Commonwealth  r.  Pomphret,  137  Mass.  564, 
50  Am.  Rep.  340;  Tennessee  Club  of  Memphis 
y.  Dwyer,  11  Iiea  [Tenn.]  452,  47  Am.  Rep. 
298).  Judge  Alvey  in  the  Chesapeake  Club 
Case,  supra,  la  which  the  court  was  divided, 
in  expressing  the  views  held  by  him  and 
Judges  Irving  and  Stone,  said  of  the  Siem 
Case  that:  "It  was  thought  that  the  case 
was  not  wittiin  the  meaning  of  the  act  of 
1866,  because  the  license  law  had  never  been 
applied  to  social  clubs.  In  other  words,  be- 
cause the  license  law  had  never  been  con- 
strued to  apply  to  such  clubs,  the  Sunday 
law  was  supposed  not  to  be  intended  to  ap- 
ply to  them.  Whether  the  reasoning  was 
sound  or  unsoimd  in  the  case  to  which  it  was 
applied.  It  is  very  clear  that  it  can  have  no 
applicatioii  whatever  to  this  case."  It  is 
contended  by  the  defendant  that  what  was 
said  by  this  court  in  the  Easton  Social  Club 
Case,  supra,  holding  that  there  was  a  sale 
of  the  liquor  thereto  mentioned,  should  not 
be  applied  to  this  case.  That  there  it  was 
construing  a  statute  that  prohibited  the  sale, 
whUe  here  It  Is  construing  a  statute  which 
regulates  the  sale  of  spirituous  or  fermented 
liquors.  We,  however,  cannot  adopt  this 
view,  for,  as  was  said  by  the  state  In  its 
brief,  a  sale  made  under  the  one  statute  is  no 
less  a  sale  under  the  other  statute,  since  the 
attending  circumstances  in  each  case  are 
identical  and  the  character  of  the  transac- 
tion construed  to  be  a  sale  in  the  Elaston 
Club  Case  is  entirely  unaffected  by  the  fact 
that  In  Washington  comity  sales  by  licensees 
are  authorized. 

[2]  The  defendant  also  contends  that  the 
provisions  of  the  high  license  law  for  Wash- 
ington county  (chapter  380,  Acts  1908)  indi- 
cate that  it  was  intended  to  apply  solely  to 
individuals,  and  not  to  corporations,  inas- 
much as  a  corporation  could  not  comply  with 
some  of  the  conditions  required  In  making 
the  application  for  license.  These  conditions 
were  that  the  applicant  "is  a  citizen  of  the 
United  States,  and  a  statement  of  the  extent 
of  his  residence  in  the  coimty."  We  think, 
however,  this  objection  was  settled  by  this 
court  In  the  esse  of  State  v.  Maryland  Club, 
106  Md.  585,  66  Aa  667.  There  the  travers- 
er, a  corporation,  was  held  to  be  a  licensee 
under  chapter  278  of  the  Acts  of  1906,  which 
imposes  upon  the  applicant  for  license  the 
same  identical  conditions  that  are  imposed 
upon  the  applicant  by  the  statute  involved 
in  this  case,  and  in  that  case  the  court  said : 
"Social  clubs  are  brought  fully  and  complete- 
ly within  all  the  provisions  of  the  act  which 
in  their  nature  are  properly  applicable  there- 
to."   Since  the  passage  of  Acts  1890,  c.  282, 


It  has  been  unlawful  for  any  club  or  corpora- 
tion in  this  state  outside  of  Baltimore  dty 
to  give,  barter,  or  sell  spirituous  or  fermoit- 
ed  liquors  or  lager  beer  to  any  member  of 
said  club  without  first  having  taken  ont  an 
oyster  house  license  therefor,  without  whidt 
license  no  person  or  body  politic  in  this  state 
is  permitted  to  barter  and  sell  spirltaoas  or 
fermented  liquors  or  lager  beer  In  qnantlttes 
less  than  a  pint  In  obedience  to  Acts  1890. 
c.  282,  the  defendant  took  ont  the  oyster 
house  license,  and  thus  became  a  licensee, 
and,  as  contended  by  the  state,  was,  as  sndi, 
in  all  respects  subject  to  the  condltioDS,  pro- 
visions, and  penalties  of  Acts  1908,  c.  380, 
including  the  requirement  that  it  (the  de- 
fendant) should  take  out  the  license  provid- 
ed for  therein;  for  in  the  last-named  statute 
It  is  expressly  provided  that  "it  is  the  inten- 
tion of  this  act  that  licensees  te  sell  spirit- 
uous and  fermented  liquors  under  article  56 
of  the  Code  of  Public  Oeneral  Laws  of  the 
state  of  Maryland  shall  In  all  respects  be 
subject  to  the  conditions,  provlBlons,  and 
penalties  of  this  act"  From  the  statutes  In- 
volved in  this  case,  and  from  the  decisions 
of  this  court  from  which  we  have  quoted,  con- 
struing the  license  law  permitting  and  regu- 
lating the  sale  of  spirituous  and  fermented 
liquors  as  they  now  exist,  we  have  little  or 
no  difficulty  In  reaching  the  conclusion  that 
in  this  case  there  was  a  sale  by  the  defend- 
ant of  the  liquor  named  in  the  indictment, 
and  that  the  defendant  comes  within  the 
meaning  of  Acts  1908,  c:  880,  and  is  required 
thereby  to  take  ont  the  license  therein  men- 
tioned. 

From  what  we  have  said.  It  follows  that 
there  was  no  error  in  the  ruling  of  the  learn- 
ed court  below.  We  wiU  therefore  affirm 
the  Judgment 

Judgment  affirmed,  with  costs  to  tha  appel- 
lee. 


WSBBB  v.  STATES. 
(Court  of  Appeals  of  Maryland.    June  24,  1911.) 
1.  Licenses   (§  42*)— Cbimiitai.  PBosEctmoiT 

— BiLLIABD   TA.BLB    EEBPBBS— STATtTTKS. 

Code  Pub.  Gen.  Laws  1904.  art  56,  H  8- 
10,  imposing  a  license  for  keeping  billiaid  ta- 
bles, and  Code  Pub.  Loc.  Laws,  art  4,  H  658- 
060  (Laws  1898,  c.  123),  titie  "Baltimore  City." 
containing  similar  provisions,  when  conaidered 
with  prior  leeislation  on  the  sabject  and  of  a 
recognition  of  a  pre-existing  right  of  Baltimore 
city  to  impose  a  license,  and  of  the  proviaiona 
that  the  clerk  of  the  court  of  common  appeals 
in  Baltimore  city  shall  perform  the  duties  im- 
posed on  the  clerks  of  the  circuit  coorta  by 
0>de  Pub.  Oen.  Laws  1904,  art.  17,  aa  to  the 
granting  of  licenses,  require  that  a  license  for 
keeping  billiard  tables  in  Baltimore  city  shall 
be  issued  by  the  state,  and  the  possession  of  a 
municipal  license  is  no  defense  to  the  indictment 
charging  a  failure  to  procure  a  state  license. 

[Ed.  Note.— For  other  caaes,  see  Licenses,  Dec. 
Dig.  I  42.*] 
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2.  iNDICniBITT    AKD    IwrOBMATIOK    (|    111*)— 

Statdtobt  OnEKSKs— ExcKFTions. 

Where,  after  general  words  of  prohibition 
in  a  atatnte  creating  an  offense,  an  exception  is 
created  in  a  subsequent  clause  or  section,  the 
exception  must  be  interposed  by  accused  as  a 
defense,  and  the  indictment  need  not  negative 
the  exception  by  express  averment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  295-288:  Dec. 
Dig.  i  lll.»] 

3.  Ikdiotvent  and   Iniwbmation   (i  111*)— 
Statutobt  OmcNSKS— Exceptiors. 

The  clanse  in  Code  Pub.  Loc.  Laws,  art. 

4.  I  658  (Laws  1888,  c  123),  title  "Baltimore 
City,"  imposing  a  license  for  the  keeping  of  bil- 
liaid  tables,  that  the  section  shall  not  apply  to 
any  bUliard  table  kept  for  private  use,  is  sep- 
arate and  distinct  from  the  provision  requiring 
a  license,  and  an  indictment  charging  a  failure 
to  obtain  a  license  need  not,  by  expreas  aver- 
ment, negative  the  keeping  of  tables  for  private 
use. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent,  Dig.  H  295-298;  Dec. 
Dig,  i  111.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  Henry  Dnffy,  Jndge. 

JTos^h  Weber  was  convicted  of  keeping 
billiard  tables  wltbont  first  obtaining  a  li- 
cense therefor,  and  he  appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PATTISON,  UKNBB,  and  8TOGK- 
BBIDGE,  JJ. 


C.   W.    Perkins,   for   appellant. 
Korrls  Howard,  for  the  State. 


Charles 


URNEB,  J.  The  appellant  was  oonvlrted 
In  the  circuit  court  of  Baltimore  dty  upon 
the  following  indictment:  "The  Jurors  of 
the  state  of  Maryland  for  the  body  of  the 
city  of  Baltimore  do  on  their  oath  present 
that  Joseph  Weber,  late  of  said  city,  on  the 
3d  day  of  May,  In  the  year  of  our  Lord 
nineteen  hundred  and  ten,  at  the  dty  afore- 
said, unlawfully  did  then  and  there  keep 
and  exhibit  for  use  four  billiard  tables  with- 
out first  obtaining  from  the  said  state  a  li- 
cense for  the  keeping  and  exhibiting  for  use 
then  and  there  of  the  said  four  billiard  ta- 
bles, contrary  to  the  form  of  the  act  of  as- 
sembly In  such  case  made  and  provided,  and 
against  the  peace,  government,  and  dignity 
of  the  state."  A  demurrer  to  the  indictment 
was  interposed  and  overruled.  At  the  trial 
the  traverser  offered  to  prove  that  he  holds 
a  city  license  issued  under  an  ordinance  of 
the  municipality.  The  action  of  the  court 
below  in  excluding  this  evidence  forms  the 
subject  of  the  only  bill  of  exceptions  in  the 
record.  This  exception  and  the  demurrer 
are  intended  to  present  the  same  question. 
They  are  both  predicated  upon  the  theory 
that  the  Indictment  charges  a  violation  of 
certain  sections  of  the  Code  of  Public  Gen- 
eral Laws  relating  to  licensee  for  the  keep- 
ing of  billiard  tables,  that  these  provisions 
are  inoperattve  so  far  as  Baltimore  city  Is 
concerned  by  reason  of  the  existence  of  local 
legislation  on  the  subject,  and  that  there  is 


no  state  license  required  within  the  city  for 
this  purpose. 

The  present  general  law  relating  to  such 
licenses  is  embraced  in  sections  8,  9,  and  10 
of  article  66  of  the  Code  of  Public  General 
Laws  of  1904,  while  the  local  law  in  ques- 
tion is  contained  in  sections  668,  669,  and  660 
of  artlde  4  of  the  Code  of  Public  Local 
Laws,  Utie  "Baltimore  City."  Laws  1898,  c. 
123.  It  is  provided  by  section  8  of  article  66 
of  the  GFeneral  Code  that  "a  licenge  may  be 
granted  to  any  person  who  may  apply  for 
permistion  to  keep  a  bttliard  table,  lor  voyiAch 
license  there  shall  be  paid  the  sum  of  fifty 
dollars,  and  for  every  additional  billiard 
table  kept  by  the  same  person  he  shall  pay 
a  license  of  twenty-five  dollars;  provided 
that  an  said  additional  tables  shall  be  kept 
in  the  same  apartment,  and  the  word  billiard 
table  shall  be  construed  to  include  pool  ta- 
bles; and  provided  further,  that  any  per- 
son who  shall  keep  a  pool  or  billiard  table 
where  a  charge  is  made  for  playing  on  the 
same,  but  the  said  charge  is  returned  or  is 
to  be  returned  to  the  players  to  be  exchanged 
with  the  owner  of  said  table  or  his  agent  for 
money,  drinks,  cigars  or  any  other  articles 
of  merchandise  shall  be  considered  as  gam- 
bling, and  such  tables  shall  be  deemed  gam- 
ing tables  for  the  purposes  of  this  article, 
and  the  person  so  keeping  such  table  shall  be 
liable  to  the  penalty  or  penalties  prescribed 
by  the  Public  General  Laws  for  keeping  a 
gaming  table  or  other  place  of  gaming  or 
permitting  gambling  on  his  or  her  prem- 
ises." Section  668  of  article  4  of  the  Code 
of  Public  Local  Laws  (Laws  1898,  c.  123)  is 
Identical  with  the  portion  of  the  general  law 
which  we  have  italicized.  The  local  law  has 
none  of  the  other  provisions  of  the  section 
above  quoted,  but  Includes  a  proviso,  which 
the  general  law  does  not  contain,  that  "this 
section  shall  not  apply  to  any  billiard  table 
kept  for  private  use."  The  terms  of  section  9 
of  article  56  of  the  General  Code  and  section 
659  of  article  4  of  the  Local  Code  (Laws  1898, 
c.  123)  are  exactly  the  same,  and  in  the  fol- 
lowing language:  "Any  person  keeping  or 
exhibiting  for  use  a  billiard  table  or  tables 
without  first  obtaining  a  license  therefor 
shall,  for  each  and  every  table  so  kept  or 
exhibited,  forfeit  and  pay  the  sum  of  five 
hundred  dollars,  one  half  to  the  informer 
and  the  other  half  to  the  state."  Sections 
10  of  article  56  and  660  of  article  4  of  the 
respective  Codes  are  alike  in  providing  that 
"nothing  contained  in  the  two  preceding  sec- 
tions shall  impair  the  right  of  the  mayor 
and  dty  council  of  Baltimore  to  impose  a 
further  tax  on  billiard  tables,"  but  the  for- 
mer law  also  preserved  this  right  to  other 
municipalities.  In  the  Codes  of  1888  (P.  G. 
L.  art.  66,  H  8-10;  P.  L.  L.  art.  4,  !|  641- 
643)  the  general  and  local  provisions  deal- 
ing with  billiard  table  licenses  were  precise- 
ly similar,  and  were  the  same  as  those  now 
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ezistlDg  In  secttons  668-660  of  article  4  of 
the  Local  Ck)de,  except  that  the  general  law 
Included  other  municipal  corporations  In  the 
saving  clause  contained  In  the  last  section. 
The  general  law  was  amended  Into  the  form 
it  now  presents  in  the  Code  by  chapter  525 
of  the  Acts  of  1882,  while  the  local  law  was 
re-enacted  by  chapter  123  of  the  Acts  of 
1898,  which  revised  the  charter  of  Baltimore 
city  and  recodified  the  miscellaneous  stat- 
utes relating  to  that  locality.  Prior  to  the 
adoption  of  the  Codes  of  1888,  there  was  no 
local  legislation  on  this  subject,  except  Acts 
1826,  c.  219,  to  which  we  will  presently  re- 
fer, and  those  codifications  adopted  without 
change  the  provisions  of  sections  6,  7,  and  8 
of  article  56  of  the  Code  of  Public  Gen- 
eral Laws  of  1860  as  amended  by  Acts  1865, 
c.  56,  and  Acts  1870,  c.  250.  The  details 
of  these  Intermediate  amendments  need  not 
be  stated.  The  provisions  of  the  Code  of 
1860  were  based  upon  Acts  1798,  c.  113,  by 
which  such  licenses  were  originally  imposed, 
as  modified  by  Acts  1824,  c.  64,  and  Acts 
1S26,  c.  219.  The  act  of  1798  authorized  the 
county  clerk  to  issue  the  license  and  directed 
the  proceeds  to  be  applied  to  county  uses. 
The  cities  of  Annapolis,  Georgetown,  Balti- 
more, and  "the  precincts  of  Baltimore"  were 
excepted  from  the  operation  of  this  statute. 
In  the  act  of  1824  there  was  no  such  excep- 
tion, but  there  was  a  saving  clause  in  favor 
of  the  right  of  the  corporations  of  Baltimore, 
Annapolis,  Frederick,  and  the  commissioners 
of  the  town  of  Easton  or  of  any  other  in- 
corporated town  to  impose  a  further  tax 
upon  billiard  tables.  This  act  increased  the 
license  from  $50  to  $100,  and  directed  that 
the  money  realized  from  this  source  be  paid 
by  the  clerk  to  the  treasurers,  respectively, 
of  the  Western  and  EJastern  Shores.  At  this 
period  Baltimore  city  formed  part  of  the  ter- 
ritory of  Baltimore  county,  but,  a  city  court 
having  been  created  by  Acts  1816,  c.  193, 
provision  was  made  that  "the  requisitions 
of  the  Act  of  December  Session  1824,  c.  64, 
as  they  relate  to  the  granting  of  licenses  for 
permission  to  keep  billiard  tables  in  the 
said  city,  shall  be  and  the  same  are  hereby 
transferred  to  the  city  court  of  Baltimore, 
and  that  the  clerk  of  the  said  dty  court 
shall  be  and  he  is  hereby  empowered  and 
authorized  to  grant  a  license  to  such  person 
or  persons  as  may  apply  for  permission  to 
keep  a  billiard  table,  for  which  license  there 
shall  be  paid  the  sum  of  one  hundred  dol- 
lars for  the  use  of  the  state,  and  one  dollar 
to  the  said  derk  for  his  own  use."  Acts 
1826,  c.  219. 

In  each  of  the  acts  mentioned  there  was 
a  fine  prescribed  for  the  keeping  of  billiard 
tables  without  licenses.  In  the  act  of  1798, 
the  amount  was  $150,  one  half  to  be  paid 
to  the  informer  and  the  other  half  to  the 
county ;  whUe  in  the  acts  of  1824  and  1826 
the  amount  was  Inoeased  to  $500,  of  which 
one-half  was  to  go  to  the  informer  and  one- 
half  to  the  state.    The  references  we  have 


made  to  the  history  of  the  legislation  in- 
volved in  the  present  controversy  will  be  use- 
ful as  reflecting  upon  the  question  we  are 
now  to  determine. 

[1]  The  indictment  charges  a  failure  to  ob- 
tain a  license  from  the  state.  It  is  hence 
argued  on  behalf  of  the  appellant  that  this 
accusation  is  necessarily  predicated  on  the 
general  statute,  and  that  it  cannot  be  sup- 
ported under  the  local  law,  which,  it  is  con- 
tended, contemplates  the  issuance  of  licenses 
by  the  dty  of  Baltimore.  It  is  only  upon 
this  theory  that  tbd  question  as  to  whether 
the  general  law  is  operative  in  Baltimore 
city  becomes  important  If  both  are  Intend- 
ed to  provide  for  licensing  by  the  state,  the 
conduct  charged  in  the  indictment  is  "con- 
trary to  the  form  of  the  act  of  Assembly" 
under  the  local,  even  though  not  under  the 
general,  statute.  It  Is  apparent,  therefore, 
that  the  primary  and  perhaps  the  sole  and 
controlling  inquiry  is  whether  the  provisions 
we  have  quoted  from  the  Local  Code,  under 
the  title  "Baltimore  City,"  have  lost  the  es- 
sential purpose  of  their  original  enactment 
by  reason  of  their  incorporation  in  that  body 
of  laws.  In  all  of  the  legislation  from  which 
the  Code  provisions  in  regard  to  these  li- 
censes were  derived  it  is  perfectly  clear  that 
they  were  Intended  to  be  issued  by  and  for 
the  benefit  of  the  state.  Except  for  the  codi- 
fication of  the  laws  there  could  be  no  pos- 
sible ground  for  the  suggestion  that  such  li- 
censes when  Issued  within  the  limits  of  the 
dty  should  be  treated  as  being  granted  by 
the  municipality.  The  act  of  1898  did  not 
make  these  provisions  a  part  of  the  charter 
of  Baltimore  dty.  In  fact,  they  are  kept 
separate  and  distinct  in  that  act  from  the 
legislation  under  the  subdivision  entitled 
"charter,"  which  operates  as  a  grant  of  mu- 
nicipal powers.  They  retain  at  the  present 
time  the  place  they  were  given  in  the  local 
Code  of  1888  as  a  part  of  the  miscellaneous 
laws  relating  to  this  governmental  division 
of  the  state.  If,  therefore,  the  dty  is  now 
entitled  to  issue  the  licenses  thus  prescribed 
and  to  receive  the  revenue  they  produce,  it  is 
not  because  the  authority  for  that  purpose 
has  been  expressly  delegated  by  the  Legis- 
lature, but  merely  because  the  statute  pro- 
viding for  the  licenses,  as  an  exercise  of  the 
state's  prerogative,  has  been  oodifled  both 
as  a  local  law  for  Baltimore  city  and  as  a 
general  law  for  the  state  at  large.  We  can 
have  no  hesitation  in  holding  that  the  codi- 
fication has  not  had  such  an  effect 

There  is  nothing  whatever  in  the  terms  of 
the  act  itself  to  indicate  a  legislative  intent 
to  exempt  the  keepers  of  billiard  tables  in 
Baltimore  dty  from  the  necessity  of  obtain- 
ing a  state  license,  but  the  contrary  design 
is  clearly  apparent  from  the  whole  course  of 
the  legislation  we  have  discussed,  as  well  as 
from  certain  significant  features  of  the  ex- 
isting law.  The  fines  recovered  for  tbe  vlo-  i 
latlon  of  the  act  are  directed  to  be  divided 
equally  between  the  Informer  «nd  the  state. 
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If  tbe  purpose  of  tbe  codlflcatlon  had  been 
to  vest  In  the  dty  the  right  to  grant  the 
qi)eclfled  licensee  and  to  collect  the  prescrib- 
ed fees,  It  Is  not  to  be  supposed  that  the 
state  wonid  have  denied  to  the  municipality 
any  interest  In  the  fines  exacted  from  those 
in  default  There  Is,  moreover.  In  the  act 
a  distinct  legislative  recognition  of  the  pre- 
existing right  of  the  city  to  Impose  such  a 
tax;  and  it  -would  consequently  have  been 
superfluous  to  provide  by  statute  a  license 
irhich  might  have  been  Just  as  efCectually 
Imposed  by  ordinance.  But  the  considera- 
tion we  regard  as  the  most  conclusive  is  that 
tbe  requirement  for  the  license  exists  as  tbe 
result  of  a  direct,  and  not  of  a  delegated,  ex- 
ercise of  sovereignty,  and  that  the  state  has 
Indicated  no  intention  to  relinquish  the  bene- 
fits to  Its  treasury  ordinarily  produced  by 
such  an  exertion  of  its  authority. 

While  the  sections  we  have  quoted  from 
the  Baltimore  city  article  of  the  Local  Code 
do  not  designate  the  agency  through  which 
billiard  table  licenses  are  to  be  Issued,  It  Is 
elsewhere  in  the  same  Code  (article  4,  i  363) 
expressly  provided  that  tbe  clerk  of  the 
court  of  common  pleas  in  Baltimore  dty 
shall  perform  the  same  duties  as  are  im- 
posed upon  the  clerks  of  tbe  circuit  courts 
of  the  counties  by  sections  57  and  62  (now 
61  and  66)  of  article  17  of  the  Code  of  Pub- 
lie  Greneral  Laws  with  respect  to  "the  ob- 
taining of  blank  licenses,  granting  the  same 
and  retoming  an  account  thereof  to  the 
comptroller."  There  is  also  a  constitutional 
provision  (article  4,  {  38)  that  "the  clerk  of 
tbe  court  of  common  pleas  shall  have  au- 
thority to  issue  within  said  dty  all  mar- 
riage and  other  licenses  required  by  law, 
subject  to  such  provisions  as  are  now  or 
may  be  prescribed  by  law."  We  accordingly 
bold  that  the  license  required  by  section  658 
of  article  4  of  the  Local  Code,  as  enacted  by 
chapter  123  of  the  acts  of  1898,  is  contem- 
plated to  be  issued  by  the  state,  and  not 
by  the  dty  of  Baltimore.  The  conclusion 
follows  that  an  indictment  charging  a  fall- 
are  to  obtain  a  license  to  keep  a  billiard 
table  in  that  dty  "contrary  to  the  form  of 
the  act  of  Assembly  in  such  case  made  and 
provided"  is  not  demurrable  on  the  ground 
that  it  describes  the  license  as  being  issu- 
atle  by  the  state,  and  that  to  such  a  charge 
the  possession  of  a  municipal  license  is  no 
defense. 

In  disposing  of  the  question  we  have  thus 
far  had  under  consideration,  we  have  not 
found  It  necessary  to  apply  the  rule  that, 
"where  the  public  general  law  and  the  public 
local  law  of  any  county,  dty,  town  or  district 
are  in  conflict,  the  public  local  law  shell  pre- 
vail." Code  P.  G.  L.  art.  1,  $12;  Cooper 
T.  Holmes,  71  Md.  20,  17  Atl.  711;  Prince 
George's  County  v.  Laurel,  51  Md.  457;  Al- 
exander V.  Baltimore,  63  Md.  100.  As  tbe 
81A.-3» 


sections  dealing  with  the  subject  in  both  the 
General  and  the  Local  Codes  were  originally 
and  simultaneously  derived.  In  Identical 
terms,  from  the  same  statute,  which  provided 
a  single  licensing  system,  it  is  obvious  that 
the  Legislature  did  not  Intend  to  duplicate 
tbe  licenses,  and  there  can  be  no  doubt  that 
the  local  requirement  for  their  issuance  has 
exdusive  operation  within  the  limits  of  the 
city.  Whether  the  provisions  added  to  the 
general  law  by  the  act  of  1892  are  effective 
In  Baltimore  city  Is  a  question  raised  In  the 
argument,  which  we  do  not  find  It  neces- 
sary to  now  decide.  But  there  Is  a  clause 
which  Is  now  peculiar  to  the  local  law, 
though  formerly  included  in  both  Codes,  to 
which  our  attention  must  be  directed.  It  Is 
suggested  that  the  proviso  to  the  effect  that 
no  license  shall  be  required  for  billiard 
tables  which  are  kept  for  private  use  cre- 
ates on  exception  which  should  have  been 
negatived  In  the  Indictment 

[2]  Tbe  settled  rule  under  repeated  deci- 
sions of  this  court  is  "that  where,  after 
general  words  of  prohibition,  an  exception  Is 
created  in  a  subsequent  clause  or  section. 
It  must  be  Interposed  by  the  accused  as  a 
matter  of  defense,"  and  it  Is  not  necessary 
in  such  case  that  the  indictment  should  neg- 
ative the  exception  by  express  averment. 
Parker  v.  State,  99  Md.  201,  57  Atl.  677; 
Klefer  v.  State,  87  Md.  567,  40  Atl.  377; 
Stearns  v.  State,  81  Md.  341,  32  Atl.  282.  In 
Klefer  v.  State  there  was  an  Indictment  un- 
der an  act  prohibiting  the  sale  of  intoxi- 
cating liquors  by  a  licensee  on  Sunday,  "ex- 
cept that  if  the  licensee  Is  i  hotel  keeper  he 
may  supply  such  liquors  to  be  drunk  In  their 
rooms  or  with  their  meals  to  bona  fide 
guests."  It  was  held  that  the  exception 
should  have  been  negatived,  but  It  was  said 
by  the  court:  "This  section  has  a  proviso 
with  reference  to  the  hours  during  which 
sales  can  be  made,  which  Is  clearly  a  matter 
of  defense,  and  it  would  not  be  necessary  to 
negative  It  In  an  indictment  for  the  violation 
of  that  part  of  the  law.  If  the  Legislature 
had  intended  this  exception  to  only  have 
that  effect,  it  Is  but  reasonable  to  suppose  it 
would  also  have  been  placed  in  the  proviso 
and  not  In  the  very  heart  of  the  law." 

[3]  In  the  present  case  the  clause  exempt- 
ing those  keeping  billiard  tables  for  private 
use  from  the  necessity  of  obtaining  a  license 
Is  contained  in  a  clause,  formulated  as  a 
proviso,  which  Is  separate  end  distinct  from 
the  provision  requiring  the  license,  and  un- 
der the  rule  we  have  quoted  we  can  have  no 
dlfllculty  In  holding  that  It  was  not  neces- 
sary to  negative  in  the  Indictment  the  ground 
of  exemption  thus  specified. 

We  concur  in  the  rulings  of  the  learned 
court  below,  and  Its  Judgment  will  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 
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CnMMINGS  et  aL  t.  WILiDMAN. 

(Conrt  of  Appeals  of  Maryland.    June  24,  1911.) 

1.  Tbusts  (§  161*)— Tbustees— Bonds. 

Code  Pub.  Gen.  Laws  1888,  art.  16,  g  205, 
as  amended  by  Acts  1892,  c.  241,  providing  that 
every  trustee  to  whom  any  estate  shall  be  con-; 
veyed  for  the  benefit  of  creditors  or  to  be  sold 
for  any  purpose  shall  file  with  the  clerk  of  the 
court  in  which  the  instrument  creating  the  trust 
may  be  recorded  a  bond,  and  no  title  shall  pass 
to  any  trustee  until  such  bond  shall  be  filed  and 
approved,  and  no  sale  made  by  any  trustee 
without  such  bond  shall  be  valid,  applies  to  a 
conveyance  to  trustees  to  sell,  lease,  or  incumber 
land,  and  the  trustees  never  having  filed  such 
bond  received  no  title,  and  a  conveyance  by 
them  is  inoperative. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  §  161.»] 
2   CoNSTixnTiowAi,  Law   (J  70*)  —  Judicial 

POWEB  —  ReSTBICTION     OF     SXATUTB  —  CON- 
BTBUCTION. 

Courts  cannot  modify  or  restrict  the  plain 
terms  of  a  statute  to  meet  the  exigencies  of  a 
particular  case. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §i  129-132,  187;   Dec.  Dig. 
«  70.»] 
3.  CoNSTiTTjTioNAi,  Law  (J  278*)— Du4  Pro- 

CESS  OS*  IxAlV 

Code  Pub.  Gen.  Laws  1888,  art.  16,  S  205, 
as  amended  by  Acts  1892,  e.  241,  requiring  trus- 
tees to  sell  to  file  a  bond  before  any  title  passes 
to  them,  is  not  in  conflict  with  Const.  .AJnend. 
U.  S.  14,  or  Declaration  of  Rights,  art.  23,  pro- 
hibiting the  deprivation  of  property  without  due 
process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  278.*] 

Appeal  from  Circuit  Court,  Prince  George's 
County;    Fillmore  Beall,  Judge. 

Suit  by  Horace  S.  Cummings  and  another 
against  Joseph  E.  Wlldman.  From  a  decree 
for  defendant,  plalntlfTs  appeal.    Aflarmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PAITISON,  URNER,  and  STOCK- 
BRIDGE,  JJ. 

F.  Snowden  Hill,  for  appellants.  T.  Van 
Clagett,  for  appellee. 

BRISCOE,  J.  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  for  Prince 
George's  county  passed  on  the  30th  day 
of  March,  1911,  upon  a  special  case  stated 
In  accordance  with  rules  Nos.  47  and  48 
of  the  equity  rules  for  the  regulation  of 
pleading  and  practice  of  the  courts  of  eqnl- 
ty  in  this  state,  and  now  sections  197  and 
198  of  article  16  of  the  Code  of  1904. 

[1]  The  questions  stated  and  raised  be- 
fore the  court  below  relate  to  the  construc- 
tion of  certain  title  deeds,  and  the  validity 
of  the  contract  of  sale  and  purchase  between 
the  plaintiffs  and  defendant,  and  were  pre- 
sented for  decision  by  the  following  ques- 
tions, set  out  In  the  record: 

(1)  Did  section  205  of  article  16  of  the 
Code  of  Public  General  Laws  of  Maryland 
of  ISSS,  and  as  amended  by  Act  1892,  c. 
241,  and  section  209  of  the  said  article  (or 


either  of  them),  apply  to  the  deed  from 
Richard  Walnwrlght  to  Augustus  Burgdorff 
and  Frederick  W.  Pratt,  trustees,  and  the 
sale  made  thereunder? 

(2)  Under  the  said  contract  of  sale  and 
purchase.  Is  the  plaintiffs'  title  to  the  piece 
of  land  therein  described  such  as  the  de- 
fendant should  take? 

The  conrt  below  held  that  the  sale  was 
null  and  void,  and  that  the  plain  Uffs  ac- 
quired no  title  to  the  property  thereunder, 
and  directed  that  the  plaintiffs  refund  to 
the  defendant  the  deposit  of  $25. 

The  facts  upon  which  the  decision  must 
turn  are  these:  Richard  F.  Walnwrlght  by 
his  deed  dated  August  15,  1891,  duly  exe- 
cuted, acknowledged,  and  delivered  by  him 
to  the  grantees  therein  on  said  day,  and  by 
them  recorded  among  the  land  records  of 
Prince  George's  county,  Md.,  on  March  1, 
1900,  In  consideration  of  $51,350  paid  to 
him  by  the  said  grantees,  "granted,  bar- 
gained and  sold  unto  Augustus  Burgdorff 
and  Frederick  W.  Pratt,  the  survivor  of 
them,  his  heirs  and  assigns  forever,"  cer- 
tain tracts  of  land  therein  described,  situ- 
ate partly  In  the  District  of  Columbia  and 
partly  In  Prince  George's  county,  Md.,  "in 
and  upon  the  following  trusts  and  for  no 
other  use  or  purpose  whatsoever,  that  Is  to 
say:  First:  To  hold  the  same  for  the  sole 
use  and  benefit  of  the  persons  who  have 
contributed,  and  in  the  proportion  contribut- 
ed by  each,  to  the  purchase  of  the  said  land 
and  premises,  as  tenants  In  common,  and 
not  as  joint  tenants,  and  their  heirs  and  as- 
signs, until  the  said  land  and  premises  shall 
be  sold  as  hereinafter  provided.  [The  per- 
sons who  have  contributed  to  the  purchase 
are  nam'ed  in  the  deed.]  Second:  To  sub- 
divide the  land,  or  any  portion  thereof,  in- 
to lots,  streets  and  alleys,  In  the  discretion 
of  the  parties  of  the  second  part  or  the  sur- 
vivor of  them.  Third:  To  sell,  lease  or  en- 
cumber the  land  and  premises,  the  whole 
or  any  part  thereof,  upon  such  terms  and 
conditions.  In  such  manner  and  qoallty  and 
quantity  of  estate  and  by  such  forma  of 
instruments,  as  the  parties  of  the  second 
part,  or  the  survivor  of  them,  in  their  or  his 
discretion,  may  deem  most  advantageous  to 
the  persons  beneficially  interested  In  the 
land  and  premises,  and  to  convey  the  same 
by  good  and  proper  conveyance,  either  In 
fee  simple  or  by  deed  of  trust,  mortgage  or 
otherwise  and  without  any  liability  on  the 
part  of  the  purchaser  or  purchasers,  mort- 
gagee or  mortgagees,  trustee  or  trustees,  or 
any  person  whomsoever,  to  see  to  the  appli- 
cation of  the  purchase,  trust,  mortgage  or 
other  money." 

The  trustees  took  possession  of  the  land 
upon  the  delivery  of  the  deed  to  tbem — 
that  Is  to  say,  on  August  15,  1891 — ^and  con- 
tinuously held  possession  of  the  same  until 
February  9, 1900,  when  they  undertook  to  sell 
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and  convey,  in  fee  simple,  all  the  tract  of 
land,  subject  to  liens  tbereon  then  amounting 
to  $35,000  for  $10  and  the  satisfaction  of  the 
liens,  to  Horace  S.  Onmmlngs,  one  of  the 
plaintiffs  herein,  by  their  deed  In  the  usual 
and  l^al  form  for  such  purpose,  dated  Feb- 
ruary 9,  1900,  duly  executed  and  acknowl- 
edged by  tbem,  and  dellrered  by  them  to 
Cummings,  and  by  him  recorded  among  the 
land  records  on  March  1,  1900,  and  Cum- 
mings thereupon  took  possession  of  all  of 
the  tracts  of  land.  The  trustees  did  not  file 
any  bond  with  the  clerk  of  the  circuit  court 
for  Prince  George's  county;  and  their  sale 
to  Horace  S.  Cummings  was  neither  reported 
to  nor  finally  ratified  by  the  court  There- 
after Horace  S.  Cummings  undertook  to 
sell  and  convey  a  one-half  undivided  interest 
in  fee  simple  In  and  to  all  of  the  tracts  of 
land  for  $10  and  other  valuable  considera- 
tions to  Arthur  K  Randle,  one  of  the  plain- 
tUTs  herein,  by  bis  deed  in  the  usual  and  le- 
gal form  for  such  purpose,  dated  Bfarch  7, 
1900,  and  duly  executed  and  acknowledged 
by  him,  and  delivered  by  him  to  the  said 
Randle,  and  by  him  recorded  among  the  said 
land  records  on  September  8,  1902.  On  Jan- 
uary 2,  1911,  the  plaintiffs  Horace  S.  Cum- 
mings and  Arthur  E.  Randle  agreed  to  sell 
a  part  of  the  lands,  the  part  located  in 
Prince  George's  county,  Md.,  to  Joseph  B. 
Wildman,  the  defendant  herein,  and  the  de- 
fendant agreed  to  buy  said  part  by  a  writ- 
ten contract  of  sale  which  is  in  the  following 
words  and  figures,  viz.:  '"This  writing,  made 
this  second  day  of  January,  1911,  witnesseth: 
That  the  undersigned,  Horace  S.  Cummings 
and  Arthur  E.  Randle,  both  of  Washington 
dty,  in  the  District  of  Coliunbla,  have  agreed 
and  do  hereby  agree  to  sell  to  Joseph  E. 
WUdman,  of  Prince  George's  county,  Mary- 
land, and  the  said  Joseph  E.  Wildman  has 
agreed  and  does  hereby  agree  to  buy  from 
the  said  Cummings  and  Randle,  all  that  piece 
of  land,  being  a  part  of  'Blue  Plains'  situ- 
ate in  Ozon  Hill  district,  of  Prince  George's 
county,  Maryland,  described  as  follows:  Be- 
ginning at  a  stone  on  Oxon  creek,  and  with 
said  creek  (1)  south  9°  30'  west  12  perches; 
(2)  north  77°  west  31  perches  to  the  mouth 
of  Oxon  branch;  (3)  north  15*  16'  west 
19.72  perches  to  the  line  of  the  District  of 
Columbia  and  with  said  line  (4)  north  50° 
9  perches  to  a  stone,  thence  in  a  straight 
line  to  the  beginning,  containing  4.14  acres, 
more  or  less,  for  the  price  of  two  hundred 
dollars,  of  which  twenty-five  dollars  has  been 
paid  by  the  said  Wildman  to  the  said  Cum- 
mings and  Randle  as  a  deposit  to  be  applied 
as  part  payment  of  the  said  purchase  mon- 
ey, upon  the  following  terms:  Cash  within 
thirty  days  from  this  date,  otherwise  de- 
posit to  be  forfeited;  and  the  title  to  be 
good,  or  no  sale  and  deposit  to  be  refunded." 
On  January  81,  1911,  Joseph  B.  Wildman, 
defendant  h»eln,  by  his  letter  of  the  same 
date,  notified  the  plaintiffs  that  the  title  to 
the  piece  of  land  sold  to  him  was  not  good. 


and  that  he  would  not  accept  the  same;  and 
demanded  the  return  of  bis  deposit  for  the 
following  reasons: 

"(1)  Because  Augustus  BurgdorS  and  Fred- 
erick W.  Pratt,  trustees,  under  deed  from 
Richard  P.  Wainwrlght,  dated  August  15, 
1891,  and  recorded  among  the  land  records 
of  Prince  George's  county,  Md.,  in  Liber  J. 
B.  No.  10,  folio  65,  and  under  whom  you 
claim,  have  never  filed  a  bond,  as  such  trus- 
tees, with  the  clerk  of  said  court,  as  is  re- 
quired by  section  205  of  article  16  of  the 
Code  of  Public  General  Laws  of  1888,  as 
amended  by  the  Act  of  1892,  c.  241. 

"(2)  Because  they  have  never  reported 
their  sale  to  Horace  S.  Cummings  of  the 
said  tract  of  land,  of  which  my  purchase  is 
a  part,  to  the  circuit  court  for  Prince 
George's  county,  as  is  required  by  section 
209  of  the  said  article. 

"(3)  Because  the  said  sale  to  Horace  S. 
Cummings  has  never  been  finally  ratified 
by  the  said  court,  as  is  required  by  the  said 
secUon  209." 

Upon  this  state  of  facts,  it  is  contended 
upon  the  part  of  the  appellants :  First.  That 
section  205  of  arUcle  16  of  the  Code  of  1888, 
as  amended  by  Acts  1E92,  c.  241,  does  not 
apply  to  the  deed  here  in  question,  but  only 
applies  to  a  technical  conveyance  in  trust 
for  the  benefit  of  creditors — that  is,  to  an 
assignment  of  all  of  a  debtor's  property,  in 
trust,  for  the  benefit  of  all  his  creditors — 
and  that  the  words,  "or  to  be  sold  for  any 
other  purpose,"  following  the  words  "for  the 
benefit  of  creditors,"  relates  only  to  tech- 
nical conveyances  and  sales  thereunder. 
Second.  That,  if  section  205  of  article  16  of 
the  Code  does  embrace  a  deed  of  this  char- 
acter, then,  so  far  as  it  affects  this  deed,  the 
section  is  unconstitutional  and  void,  and  vio- 
lates article  23  of  the  Declaration  of  Rights 
of  this  state,  and  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States.  It  will  be  seen  that  section  205 
of  article  16  of  the  Code  of  1888  was  repeal- 
ed and  re-enacted  with  amendments  by  chap- 
ter 241  of  the  Acts  of  1892,  but  did  not 
change  that  section  of  the  Code  as  applicable 
to  this  case.  The  deeds  were  all  executed 
since  the  Code  of  1888,  and  prior  to  March 
27,  1900,  when  the  section  was  re-enacted  by 
chapter  114  of  the  Acts  of  1900,  and  now 
sections  221  and  222  of  article  16  of  the 
Code  of  1004.  This  secUon  (205)  of  the  Code 
of  1888,  as  amended  by  Acts  1892,  c.  241, 
and  as  applicable  to  this  case,  is  as  follows: 
"Every  trustee,  to  whom  any  estate,  real, 
personal  or  mixed,  shall  be  limited  or  con- 
veyed for  the  benefit  of  creditors,  or  to  be 
sold  for  any  other  purpose,  shall  file  with 
the  clerk  of  the  court  in  which  the  deed  or 
instrimient  creating  the  trust  may  be  re- 
corded, a  bond  in  such  penalty  as  the  derk 
may  prescribe,  being  as  nearly  as  can  be 
ascertained,  double  the  amount  of  the  trust 
estate,  and  with  sureties  to  be  approved  by 
the  clerk,  conditioned  for  the  faithful  per- 
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formance  of  the  trust,  by  tbe  deed  or  other 
Instrument  reposed  In  such  trustee,  which 
bond  shall  be  recorded  In  the  office  of  said 
clerk ;  but  when  the  sale  Is  to  be  on  a  con- 
tingency, no  bond  need  be  given  until  the 
contingency  happens;  no  title  shall  pass  to 
any  trustee  as  aforesaid,  until  such  bond 
shall  be  filed  and  approved  as  aforesaid,  and 
no  sale  made  by  any  such  trustee  without 
such  bond,  shall  be  valid,  or  pass  any  title 
to  such  property  or  estate." 

This  section  (205)  now  under  consideration 
has  been  before  this  court  in  a  number  of 
cases,  but  they  are  In  most  part  cases  of 
deeds  of  trust  for  the  benefit  of  creditors, 
where  it  Is  not  disputed  the  section  applied. 
Stiefel  y.  Barton,  73  Md.  40d,  21  Aa  63; 
Gans  V.  Carter,  77  Md.  1,  25  AU.  663 ;  Fideli- 
ty &  Deposit  Co.  V.  Haines,  78  Md.  457, 28  AU. 
393,  23  L.  B.  A.  652;  White  ▼.  National 
Bank,  80  Md.  1,  30  Atl.  667;  Steel  Co.  v. 
Equitable  Society,  113  Md.  79,  77  Atl.  255. 
In  Moore  v.  TiUe  &  Trust  Co.,  82  Md.  290, 
33  Atl.  641,  it  was  held  that,  as  it  was  not 
necessary  in  that  case  to  record  the  deed  of 
trust  to  affect  the  fund  in  controversy,  the 
provisions  of  section  205  of  the  Code  did  not 
apply.  In  Casualty  Ins.  Company's  Case,  82 
Md.  563,  34  Atl.  778,  it  was  said,  as  to  sec- 
tion 205,  art.  16,  of  the  Code,  which  requires 
trustees  to  whom  any  property  has  been  con- 
veyed or  limited  for  the  benefit  of  cred- 
itors or  to  be  sold  for  any  purpose  to  give 
bond  to  be  filed  with  the  clerk  of  the  court, 
it  is  only  necessary  to  say  that  it  has  no  ap- 
I>]icatlon  to  a  trust  of  this  character.  That 
section  relates  only  to  the  assignment  or 
conveyance  of  property  for  the  purpose  of 
sale,  and  it  provides  that  no  title  shall  pass 
to  any  trustee  until  such  bond  shall  be  filed 
and  approved,  and  that  no  sale  made  by  any 
such  trustee  without  such  bond  shall  be 
valid.  In  United  Rys.  v.  Bowe,  97  Md.  658, 
55  Atl.  703,  we  said  that  this  section  (205) 
did  not  apply  to  an  assignment  of  the  char- 
acter in  that  case  because  It  was  not  neces- 
sary to  record  the  assignment  to  make  It 
valid  and  operative,  and  it  was  not  an  as- 
signment by  a  debtor  for  tbe  payment  of  his 
debts.  In  Philbin  v.  Thum,  103  Md.  842,  63 
Atl.  571,  it  was  said  trustees  appointed  by 
will  with  power  to  sell  property  are  not 
within  the  provisions  of  Code,  art  16,  |  221, 
and  it  was  not  necessary  that  the  trustee 
named  in  the  will  should  give  bond.  In  Un- 
ion Trust  Co.  V.  Ward,  100  Md.  98,  59  Atl. 
192,  where  the  deed  of  trust  was  given  to 
secure  the  payment  of  an  issue  of  bonds  to 
a  trust  company,  It  was  held,  quoting  the 
language  of  the  reporter  in  the  case,  that 
the  sale  was  invalid  on  account  of  the  fail- 
ure of  the  trustee  to  file  a  bond  under  Code 
1904,  art  16,  §  222,  which  provides  that, 
when  any  estate  shall  be  conveyed  to  a  trus- 
tee as  security  for  a  debt  or  to  be  sold  on 
a  contingency,  every  such  trustee,  before 
making  sale,  shall  file  a  bond  and  report  all 
sales  to  the  court,  "and  no  sale  made  by  any 


such  trustee  without  such  bond  shall  be  val- 
id or  pass  any  title  to  such  estate."  Judge 
Pearce,  In  delivering  the  opinion  of  the  court, 
uses  this  language:  "These  provisions,  first 
by  the  plainest  inference,  and  again  by  di- 
rect and  positive  command,  require  that 
the  bond  shall  be  filed  before  the  sale;  and, 
after  providing  for  the  report  of  every  such 
sale.  It  emphatically  declares  that  'no  sale 
made  by  any  such  trustee  without  such  bond 
shall  be  valid  or  pass  any  title  to  such  prop- 
erty or  estate.' " 

While  these  cases  as  dted  reflect  upon  tbe 
tendency  of  the  courts  in  the  construction 
of  this  and  similar  statutes  in  support  of  tbe 
validity  or  invalidity  of  sales  made  there- 
under, we  think  the  language  used  by  this 
court  in  Talbott  v.  Leatherbury,  92  Md.  166, 
48  Atl.  733,  is  conclusive  against  the  conten- 
tion of  the  appellants  on  this  record.  In 
Talbott's  Case,  supra,  the  deed  created  a 
trust  to  hold  the  property  until  a  given  time, 
and  then  convey  it  absolutely  to  the  cestnis 
que  trust,  with  an  incidental  power  of  sale, 
conferred  by  the  deed.  We  said  In  that  case 
the  provisions  of  section  205  of  article  16  of 
the  Code  were  ftot  Intended  to  apply  to  deeds 
like  the  one  now  under  consideration.  That 
section  requires  every  trustee  to  whom  any 
estate,  real,  personal,  or  mixed,  shall  be  lim- 
ited or  conveyed  for  the  benefit  of  creditors 
or  to  be  sold  for  any  other  purpose  to  file  a 
bond  before  any  title  to  the  property  convey- 
ed shall  pass  to  him.  And  we  further  said 
this  section  was  obviously  intended  to  apply 
only  to  deeds  creating  trusts  for  the  sale  of 
property  whether  the  sale  was  to  be  made 
for  the  benefit  of  creditors  or  for  any  other 
purpose.  The  property  in  this  case  was  con- 
veyed to  trustees  "to  sell,  lease  or  Incumber 
it,"  as  the  trustees  might  deem  most  advan- 
tageous for  and  to  the  persons  beneficially 
interested  In  the  land.  It  was  to  be  held 
for  the  sole  use  and  benefit  of  the  persons 
who  have  contributed  to  the  purchase  of  the 
land  until  tbe  land  should  be  sold,  as  there- 
in provided.  The  persons  beneficially  inter- 
ested are  those  who  contributed  their  money 
to  the  purchase  of  the  land,  and  who  would 
be  protected  by  the  bond  required  by  the 
statute.  The  property  was  conveyed  to  the 
trustees  to  be  sold  for  the  benefit  of  the 
grantors  in  the  deed.  The  language  of  the 
statute  is  clear  and  positive  that  "every  trus- 
tee to  whom  an  estate  *  •  •  shall  be 
conveyed  for  the  benefit  of  creditors  or  to 
be  sold  for  any  other  purpose,  shall  file  the 
bond,  and  no  title  shall  pass  without  such 
bond,  and  no  sale  without  such  bond,  shall 
be  valid  or  pass  any  title  to  the  property." 

[2]  As  was  said  in  effect  by  this  court  in 
Ward's  Case,  supra,  courts  are  as  much 
bound  as  parties  by  a  statute  plainly  and 
unequivocally  expressing  the  legislative  in- 
tent, unless  it  clearly  violates  some  provi- 
sion of  the  Constitution.  It  cannot  by  sus- 
taining e  sale  say  that  the  sale  shall  pass 
title  to  the  property,  when  the  Iieglslature 
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has  said  it  shall  not  Coorts  cannot  nolllfy 
tlie  requirements  of  the  statute,  -which  gov- 
ems  the  Instrument,  the  trustees,  and  the 
court  alike.  They  cannot  enlarge,  modify, 
or  restrict  the  plain  language  and  terms  of 
a  statute  to  meet  the  exigencies  of  a  par- 
ticular case,  nor  uphold  contentions,  that 
-would  contravene  the  fundamental  and  im- 
peratlTe  requirements  of  the  statute  itself. 
It  -trill  be  seen  byrefermce  to  the  various 
acts  of  Assembly,  upon  this  subject,  since 
Acts  1874  c.  483,  that  various  changes  have 
from  time  to  time  been  made  in  the  provi- 
sions of  section  aOS,  but  the  requirement  for 
bonding  trustees  has  always  been  retained. 
This  section  as  no-w  codified  (section  221, 
art  16,  Code  1904)  reads  as  follo-ws:  "Bvery 
trustee  to  -whom  any  estate,  real,  personal  or 
mixed  shall  be  limited  or  conveyed  for  the 
benefit  of  creditors  or  to  be  sold  for  the  bene- 
fit of  creditors  or  to  be  sold  for  any  other 
purpose,"  shall  file  the  bond  as  required,  and 
no  title  shall  pass,  and  no  sale  without  such 
bond  shall  be  valid,  or  pass  any  title  to  the 
property.  We  bold  that  the  deed  now  be- 
fore us  falls  -within  the  terms  of  section 
206  of  article  16  of  the  Code  of  188S,  as 
amended  by  Acts  1892,  a  241,  and  that  this 
section  is  not  limited  to  conveyances  creat- 
ing a  trust  for  the  benefit  of  creditors  alone, 
but  -was  intended  to  apply  to  deeds  creating 
trusts  "for  the  sale  of  property  for  any  oth- 
er purpose,"  as  provided  by  the  terms  of  the 
act  itself.  We  further  hold  that,  as  the  trus- 
tees failed  to  file  a  bond  as  required  by  law, 
no  title  passed  to  them,  and  consequently 
the  sale  made  by  them,  without  having  filed 
the  bond,  was  invalid,  and  did  not  pass  any 
title  to  the  property. 

[1]  We  think  it  Is  too  well  settled  to  ad- 
mit of  serious  controversy  that  this  class  of 
legislation  is  free  from  all  constitutional  ob- 
jection, and  does  not  offend  against  either 
article  23  of  the  Declaration  of  Rights  of 
this  state,  or  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States.  The  cases  relied  upon  by  the  appel- 
Innts  in  their  brief  have  no  application  to 
tbe  principle  upon  which  such  legislation  Is 
based.  The  Legislature  has  the  undoubted 
right  to  change  and  adopt  rules  of  evidence, 
and  to  alter  and  modify  the  remedy  for  tbe 
enforcement  of  rights,  and  these  are  always 
further  subject  to  modification  and  control 
by  the  Legislature.  Olbbs  v.  Gale,  7  Md. 
76;  Baugfaer  v.  Nelson,  9  GUI,  308,  62  Am. 
X>ea  604;  Sontherhind  v.  Norris,  74  Md.  326, 
22  Atl.  137,  28  Am.  St  Rep.  255 ;  Wilson  v. 
Simon,  91  Md.  1,  45  Atl.  1022,  80  Am.  St 
Kep.  427.  The  iwwer  of  the  Legislature  to 
mould  and  provide  at  its  pleasure  the  reme- 
dy in  legal  proceedings  is  fully  sustained  by 
tbe  Supreme  Court  of  the  United  States  in  a 
number  of  cases.  Ogden  v.  Saunders,  12 
Wheat  349,  6  L.  Ed,  606;   Webb  v.  Den,  17 


How.  576,  15  L.  Ed,  35;  Hill  v.  Merchants, 
134  U.  S.  616, 10  Sup.  Ct  689,  33  L.  Ed.  994; 
Valley  Bank  v.  Craig,  181  U.  S,  648,  21  Sup. 
Ct  703,  45  L.  Ed.  994. 

For  the  reasons  stated,  the  decree  appeal- 
ed from  wUl  be  affirmed. 

Decree  affirmed,  -with  costs. 


McLBAN  et  al.  v.  WINDHAM  LIGHT  & 
LUMBER  CO.  et  al. 

(Supreme  Court  of  Vermont     Windham.     Oct. 
9,  1911.) 

1.  CoNTEACTs   (J   170*)— CoNSTBUCTioN— Acts 
OF  Pasties. 

A  iMirty  to  a  contract  who  goes  beyond  the 
requirements  thereof  in  circumstances  of  doubt 
ought  not  from  that  fact  alone  have  his  act 
given  tbe  effect  of  a  concession  as  to  his  under- 
standing of  the  contract  as  an  aid  to  the  court 
in  construing  the  contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  753;   Dec.  Dig.  {  170.»] 

2.  Contracts    (§   153»)  —  Constbuction— Ef- 
fect TO  EvKBY  Past. 

A  contract  must  be  so  construed,  if  possible, 
as  to  give  some  effect  to  every  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  t  734;   Dec.  Dig.  i  153.*] 

3.  Contbacts  (J  147*)— Consteuction— Mean- 
iNa  of  Lanouaoe. 

Ordinarily,  the  language  of  a  particular 
provision  of  a  contract  will  be  construed  in  the 
light  of  its  purpose  as  gathered  from  a  con- 
sideration of  the  contract  as  a  whole. 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  743;   Dec  Dig.  %  147.*] 

4.  Vendob  aito   Pusohaskb  (i  215*)— Bona 
Fide  Pubchasbb. 

Where  a  vendor  secured  by  mortgage  on  the 
premises  for  the  unpaid  price  purchased  the  pur- 
chaser's equity  with  knowledge  of  the  rights  of 
a  third  person  who  had  contracted  with  the 
purchaser  for  the  premises,  and  who  had  agreed 
to  pay  the  nnpaid  price  subject  to  limitations, 
the  vendor  stood  in  no  better  position  than  the 
purchaser,  and  beyond  the  right  to  the  payment 
of  the  mortgage  indebtedness,  the  contractual 
obligations  with  the  third  person  controlled. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  216.*] 

5.  Verdob   and   Pubohaseb    (g   78*)  — Con- 
tbacts—Tuib  AS  OF  THE  E]SSENCE. 

The  rule  that  time  is  not  of  the  essence  of 
a  contract  of  sale  of  real  estate  where  there  is 
nothing  special  in  the  objects,  subject-matter,  or 
terms  thereof,  though  a  certain  time  is  fixed  for 
the  execution  of  its  terms,  does  not  apply  where 
tbe  contract  plainly  discloses  an  intention  to 
make  exact  x>erformance  as  to  time  an  essential 
element,  when  the  failure  to  perform  is  willful 
or  intentional,  or  the  delay  unreasonably  pro- 
longed, or  when  the  party  entitled  to  perform- 
ance has  been  so  injured  that  complete  repara- 
tion is  impossible. 

[E3d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  121-126;  Dec.  Dig.  % 
78.*] 

6.  Vendor   and    PnBOHASBB    (}   78*)  — Con- 
tbacts—Time  AS  OF  THE  Essence. 

Equity  will  not  treat  time  as  of  the  essence 
of  a  contract  of  sale  of  real  estate  unless  it  af- 
firmatively appears  that  the  parties  so  regarded 
it,  but  time  may  be  made  essential  by  express 
stipulations  or  by  an  intention  implied  from  the 
nature  of  the  p.roperty  or  the  avowed  objects 
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of  the  parties,  bnt  it  is  not  enough  that  a  spec- 
ified time  for  performance  is  named  in  the  con- 
tract 

[Ekl.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  fi  121-125;  Dec.  Dig.  { 
78.*] 

7.  COKTRAOTB  <J  147*)  —  COWSTBUCTION  —  Iw- 
TBNTION  OF  PARTIES. 

The  court  in  seeking  the  intention  of  the 

parties  to  a  contract  must  give  regard  to  the 

subject-matter  of  the  contract  and  its  language. 

[Ed.    Note.— For  other   cases,   see   Contracts, 

Cent.  Dig.  g  730 ;    Dec.  Dig.  §  147.*] 

8.  Logs  and  Laooing  (J  3*)  —  Cohtbacts— 

CORSTBUCTIOW. 

A  contract  for  the  sale  of  standing  timber 
fixed  the  price  at  a  given  sum  per  1,000  feet, 
and  provided  that  payments  should  be  made  to 
the  mortgagee  of  the  land  on  which  the  timber 
stood  as  mortgage  notes  fell  due.  It  also  pro- 
vided that,  on  discovering  that  there  would  not 
be  sufficient  timber  to  pay  the  amount  of  the 
mortgage,  the  purchaser  might  terminate  the 
contract  if  this  were  done  when  a  certain  mort- 
gage note  fell  due.  There  was  no  express  provi- 
sion of  the  contract  requiring  that,  on  failure 
to  rescind,  the  purcbaser  should  pay  the  amount 
of  the  mortgage,  regardless  of  the  amount  of 
timber.  Held,  that  the  privilege  of  terminating 
the  contract  was  a  mere  option,  and,  on  failure 
to  exercise  it,  the  purchaser,  though  continuing 
to  act  under  the  contract,  was  not  bound  to  pay 
the  full  amount  of  the  mortgage,  where  there 
was  a  shortage  of  timber. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  U  6-12;  Dec.  Dig.  |  3.*] 

9.  CONTBACIS  (S  143*)— CONSTBUCTION— FAIB- 
NE8S  OF  AOBEEMKNT. 

Where  the  terms  of  a  contract  leave  its 
meaning  in  doubt,  the  court  will  adopt  the  con- 
struction which  makes  the  contract  equitable. 
[Ed.  Note.— For  other  cases,  see   Contracts, 
Cent  Dig.  f  723;   Dec.  Dig.  i  143.»] 

10.  Logs  and  Loooino  ({  3*)  — SAI.X  of 
Standino  Timbeb— Cobbbction  of  Deteb- 
vination  of  quantitt. 

Where  no  action  was  taken  on  figures  given 
by  persons  in  scaling  timber  sold  under  a  con- 
tract stipulating  for  the  measurement  of  the 
timber  by  surveyors  selected  by  the  parties  as  a 
basis  of  settlement,  an  erroneous  classification  of 
timl}er  by  such  persona  could  be  corrected  by 
the  courts. 

[Ed.  Note.— For '  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  |  3.*] 

11.  Hdsbakd  and  Wifk  (S  25*)— CoNTBAcrrs— 
AoENCT  OF  Husband. 

Where  no  question  was  made  as  to  a  bus- 
band's  auUiority  to  act  for  his  wife  in  the  pur- 
chase of  property,  and  a  part  of  the  considera- 
tion was  paid  by  check  in  the  name  of  a  company 
consisting  of  husband  and  wife,  and  the  wife 
did  not  urge  that  such  payment  was  unauthor- 
ized, and  no  distinction  was  made  between  the 
husband  and  wife  as  to  notice  of  the  rights  of 
a  third  person  in  such  property,  the  wife,  as 
well  as  the  husband,  took  the  property  subject 
to  such  notice. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  148-164;  Dec.  Dig.  {  25.»] 

Appeal  In  Chancery,  Windbam  County; 
Alfred  A.  Hall,  Chancellor. 

Suit  by  Henry  A.  McLean  and  another 
against  the  Windham  Light  &  Lumber  Com- 
pany and  another,  in  which  the  Jamaica 
Lumber  Company  filed  a  cross-bill  against 
complainants  and  defendant  named.  IProm  a 
decree,  both  parties  appeal.    AflSrmed. 


Argned  before  ROWELL,  0.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POWERS, 
JJ. 

Gibson  &  Waterman,  A.  V.  D.  Piper,  and 
J.  K.  Batchelder,  for  orators.  Clarke  0. 
Fltts,  Hermon  B.  Eddy,  and  Kittredge  Ha»- 
Idns,  for  defendants. 

MTTNSON,  3.  On  the  1st  day  of  September. 
1906,  Henry  A.  Mcliean  and  Hattle  T.  Mc- 
Lean, the  petitioners  herein,  referred  to  in 
the  contract  mentioned  hereafter  as  H.  A. 
McLean  &  C^.,  conveyed  to  the  Windham 
Light  &  Lumber  Company,  one  of  the  defend- 
ants, hereinafter  called  the  Windham  Com- 
pany, certain  real  estate  In  Jamaica,  which 
included  timber  lands  and  a  sawmilL  On 
the  same  day  the  Windham  Company  execut- 
ed to  the  McLeans  a  mortgage  of  said  prem- 
ises to  secure  the  sum  of  $17,000,  specified 
In  four  notes:  One  for  $7,500,  payable  De- 
cember 1,  1906;  one  for  $3,200,  payable 
March  1,  1907;  one  for  $3,200,  payable  Jnne 
1,  1907;  and  one  for  $3,100,  payable  Septem- 
ber 1,  1907.  On  the  26th  day  of  March.  1907, 
the  first  note  having  been  paid  when  due, 
and  the  second  note  being  then  past  due, 
and  unpaid,  the  Windham  Company  sold  to 
the  Jamaica  Lumber  Company,  the  other  de- 
fendant, hereinafter  called  the  Jamaica  Com- 
pany, the  timber  standing  on  certain  of  the 
incumbered  lots  and  the  logs  and  lumber  in 
the  millyard,  which  sale  was  evidenced  by 
a  deed  of  the  standing  timber  and  a  written 
contract  between  the  parties.  The  construc- 
tion and  effect  of  this  contract  are  the  prin- 
cipal matters  in  dispute.  The  contract  fixes 
the  prices  to  be  paid  by  the  1,000  feet,  and 
provides  that  payment  shall  be  made  to  H.  A 
McLean  &  Co.,  or  their  assigns  of  record,  as 
the  three  unpaid  notes  of  the  Windham  Com- 
pany held  by  them  become  due,  and  proceeds 
as  follows:  "It  being  distinctly  understood 
and  agreed  that  each  and  every  note  after 
being  paid  shall  be  marked  as  canceled  and 
immediately  returned  to"  the  Windham  Com- 
pany, and  that  "a  partial  release  from  the 
mortgage  •  •  *  securing  said  notes  shall, 
at  the  time  of  payments,  be  entered  for  rec- 
ord at  the  office  of  the  town  clerk."  It  Is  pro- 
vided, further,  that,  upon  the  delivery  of  the 
contract  and  deed,  the  Jamaica  Cbmpany 
shall  pay  to  the  Windham  Company  the  dif- 
ference between  the  amount  to  be  paid  to 
H.  A.  McLean  &  Co.  on  the  first  note  and 
$4,000.  The  contract  then  provides  for  the 
selection  of  surveyors,  "who  are  to  measure 
all  the  timber  purchased  from  time  to  time 
as  mutually  agreed  except  the  lumber 
sawed,"  and  to  measure  this  lumber  when 
loaded,  and  whose  measurements  are  to  be 
the  basis  of  settlement  It  Is  also  provided 
that  the  Windbam  Company  shall  pay  to  the 
Jamaica  Company  "Interest  at  the  rate  of  6 
per  cent,  per  annum  for  all  money  advanced 
until  a  BUffldent  amount  of  lumber  and  logs 
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have  been  measured  to  equal  in  value  the 
amounts  of  tbe  said  advances,"  but  that  In  no 
event  shall  any  Interest  be  paid  after  two 
years  from  the  date  of  the  contract.  A  further 
provision  of  Importance  to  our  Inquiry  is, 
with  slight  changes  of  form,  as  follows:  Sev- 
en days  prior  to  the  maturity  of  the  note 
due  June  1,  1907,  by  notice  in  writing,  the 
Jamaica  Company  shall  have  the  sole  right 
to  terminate  this  contract,  if  at  that  time 
said  company  shall  become  satisfied  that 
there  is  not  timber  enough  remaining  on  said 
lots  to  equal  in  value  the  amount  of  the  re- 
maining payments  to  H.  A.  McLean  &  Co., 
or  their  assigns  of  record,  figured  on  the 
above  basis  6f  price;  but  if  the  Jamaica  Com- 
pany so  elect  to  terminate  this  contract,  and 
at  the  time  of  its  termination  shall  not  have 
cut  a  sufifldent  amount  of  timber  to  equal  the 
payments  already  made,  then  it  shall  have 
tbe  right  to  continue  cutting  untU  the  amount 
of  timber  so  cut,  together  with  the  logs  and 
lumber  now  in  the  mlllyard,  shall  equal  In 
value  the  amount  of  the  payments  already 
made;  but  it  Is  distinctly  understood  and 
agreed  that  such  right  is  limited  to  a  period 
of  not  over  six  months  from  said  possible 
termination  of  the  contract  It  is  further 
provided  that,  upon  the  receipt  of  such  no- 
tice by  the  Windham  Company,  the  Jamaica 
Company  shall  immediately  recofavey  to  the 
Windham  Company  by  warranty  deed  all 
such  portions  of  the  standing  timber  as  re- 
main after  satisfying  the  Jamaica  Company 
for  such  payment  as  it  has  made,  and  that 
a  pro  rata  adjustment  of  taxes  shall  then 
be  made  between  the  two  companies.  The 
Jamaica  Company  did  not  terminate  the  con- 
tract as  permitted  by  its  terms,  but  continued 
tbe  cutting,  and  made  all  the  payments  ex- 
cept the  last  There  was  in  fact  an  insuffi- 
ciency of  timber  amounting,  as  found  by  the 
chancellor  in  general  terms,  to  several  hun- 
dred dollars.  The  Jamaica  Company  did  not 
become  satisfied  of  this  fact  until  some  time 
in  August  The  chancellor  has  found  that 
it  might  have  become  satisfied  of  it  within 
tbe  time  limited,  in  the  exercise  of  due  dili- 
gence, by  going  through  the  several  lots  and 
estimating  the  amounts. 

Prior  to  August  31st,  Henry  A.  McLean 
had  negotaitions  with  Piper,  attorney  of  the 
Windham  Company,  regarding  a  purchase  of 
its  interest  in  this  property;  and,  in  pnr- 
snance  of  these  negotiations,  McLean  and 
Piper  went  to  Brattleboro  September  2d, 
and  saw  D'Arcy,  treasurer  of  the  Windham 
Company,  for  the  purpose  of  concluding  the 
deal.  The  three  then  saw  tbe  cashier  of 
the  Vermont  National  Bank,  at  which  the 
Windham  Company's  notes  to  the  McLeans 
were  payable,  and  learned  from  him  that  on 
the  31st  day  of  August  the  Jamaica  Company 
had  sent  to  the  bank  a  note  for  $2,000,  dated 
September  Ist,  together  with  a  check  for 
$4,307.20,  which  were  intended  to  pay  the 
note  from  the  Windham  Company  to  the 
McLeans  due  September  1st,  and  another  of 
its  obligations  not  connected  with  tliis  trans- 


action. The  Ist  day  of  September  came  on 
Sunday,  and  the  second  was  a  legal  holiday. 
The  cashier  declined  to  honor  tbe  note  be- 
cause it  was  dated  on  Sunday,  and  returned 
it  to  the  Jamal«a  Company  on  the  3d.  Tbe 
check  was  not  used,  and  was  subsequently 
canceled.  In  the  arrangement  between  Hen- 
ry A.  McLean  and  the  Windham  Company, 
McLean  was  to  cancel  a  debt  due  him  from 
the  company  of  nearly  $400,  and  pay  $3,000 
in  cash.  The  note  due  the  McLeans  from 
the  Windham  Company  on  September  1st 
not  having  been  paid  because  of  the  cashier's 
refusal  to  honor  the  note  of  the  Jamaica 
Company  as  above  stated,  McLean  did  not 
have  the  means  to  pay  the  $3,000;  but  he 
drew  a  check  to  the  Windham  Company  for 
$1,000  under  date  of  September  Sd,  signing 
it  H.  A.  McLean  &  Co.,  and  receipted  his  bill 
against  the  Windham  Company,  and  gave 
both  check  and  receipt  to  D'Arcy.  D'Arcy 
had  with  him  deeds  of  the  property,  and 
these  were  placed  in  the  hands  of  the  cash- 
ier to  be  held  in  escrow  until  the  amount 
agreed  upon  was  paid.  There  was  no  other 
written  memorandum  of  the  transaction. 
When  McLean  and  Piper  returned  to  Jamaica 
on  the  evening  of  the  2d,  Piper  told  HoUen- 
beck,  a  partner  in  the  Jamaica  Company, 
that  its  note  was  dated  on  Sunday,  and  that 
it  would  be  returned  to  the  company;  and 
Hollenbeck  saw  McLean  the  same  evening, 
and  told  him  that  they  were  going  short  of 
lumber,  and  did  not  want  bim  to  meddle  with 
the  property.  Neither  McLean  nor  Piper  in- 
formed Hollenbeck  of  what  had  taken  place 
at  Brattleboro  that  day.  The  chancellor  has 
found  that  some  time  previous  to  this,  and 
pending  the  negotiations,  McLean  and  Piper 
knew  that  the  Jamaica  Company  claimed 
that  the  lumber  was  not  holding  out,  and 
that  tberd  was  a  chance  of  a  suit  between  tbe 
Jamaica  Company  and  the  Windham  Com- 
pany. On  the  10th  day  of  September  Hollen- 
beck and  bis  solicitor,  0.  G.  Fltts,  met  Mc- 
Lefin  and  his  solicitor,  E.  B.  Gibson,  and 
Fitts  then  told  Gibson  that  the  Jamaica  Com- 
pany was  ready  to  pay  the  note,  if  the  Mc- 
Leans would  assign  to  it  the  note  and  mort- 
gage without  recourse.  McLean  declhied  to 
assign,  and  commenced  this  foreclosure  pro- 
ceeding the  same  day,  and  obtained  an  in- 
junction thereon  against  the  Jamaica  Com- 
pany on  the  following  day.  On  the  17th  the 
Jamaica  Company  moved  for  a  dissolution 
of  the  injunction,  and  also  filed  a  motion  to 
be  subrogated  to  the  rights  of  the  petitioners 
as  against  the  Windham  Company,  and  fur- 
nished a  copy  of  tills  motion  to  tbe  petition- 
ers' solicitors.  On  the  same  day  the  chan- 
cellor ordered  a  suspension  of  the  injunction 
upon  payment  to  the  clerk  of  the  amount 
claimed  to  be  due.  On  the  18th  the  Jamaica 
Company  paid  to  the  clerk  the  amount  due 
on  the  mortgage,  with  costs.  The  petitioners 
took  this  money  from  the  clerk  on  the  21st 
and  went  directly  to  the  town  clerk's  office 
and  discharged  the  mortgage.  On  the  24th 
McLean  met  D'Arcy  and  A.  P.  Carpenter,  an 
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attorney  of  the  Windham  Company,  at  Green- 
field, Mass.,  and  paid  the  $2,000  remaining 
due  on  his  purchase,  and  received  newly  pre- 
pared deeds  of  the  property.  The  sum  paid 
was  deposited  with  Cnrpester  to  protect 
McLiean.  The  deeds  were  immediately  for- 
warded to  the  town  clerk  of  Jamaica,  and 
were  received  and  filed  for  record  in  the 
afternoon  of  the  25th.  The  cross-bill  of  the 
Jamaica  Company,  In  which  the  McLeans 
and  the  Windham  Comi>any  are  made  de- 
fendants, was  served  on  Henry  A.  McLean 
In  the  evening  of  the  same  day.  This  prayed 
for  an  order  restraining  the  defendants 
therein  from  completing  their  trade,  and  from 
changing  In  any  way  the  record  title  of  the 
mortgaged  property,  and  for  a  final  decree 
reinstating  the  mortgage  and  subrogating 
the  Jamaica  Company  to  the  rights  of  the 
McLeans  under  it  The  chancellor  filed  a 
decree  sustaining  the  claims  of  the  Jamaica 
Company,  and  appointed  a  special  master  to 
find  the  difTerence  between  the  amoont  paid 
by  the  Jamaica  Company  on  Its  contract  with 
the  Windham  Company  and  the  value  of  the 
lumber  and  timber,  cut  and  standing,  sold 
and  conveyed  to  the  Jamaica  Company  by 
the  Windham  Company;  the  difFerence  rep- 
resenting the  amount  of  loss  sustained  by 
the  Jamaica  Company.  The  master  reported 
a  difference  of  $2,160.80,  with  an  alternative 
finding  of  a  larger  amount 

It  appears  from  the  above  statement  that 
the  relation  between  the  Windham  Company 
and  the  McLeans  was  that  of  mortgagor  and' 
mortgagee,  and  that  the  obligation  secured 
was  the  payment  of  a  certain  Indebtedness  In 
Installments;  that  the  Jamaica  Company 
bought  of  the  mortgagor  an  Interest  in  the 
Incumbered  property  upon  an  undertaking 
to  pay  this  indebtedness  as  it  became  due, 
with  further  provisions  of  obligation  and  lim- 
itation, all  evidenced  by  a  writing  to  which 
the  McLeans  were  not  a  party;  and  that 
Henry  A.  McLean,  one  of  the  mortgagees, 
subsequently  bought  the  mortgagor's  equity  In 
the  property.  The  Jamaica  Company  claims 
to  be  subrogated  to  all  the  rights  which  the 
oc^tors  obtained  by  their  mortgage  from  the 
Windham  Company.  The  orators  claim  all 
the  rights  of  the  Windham  Company  through 
Henry  A.  McLean's  purchase  of  that  com- 
pany's equity.  So  the  case  turns  upon  a 
determination  of  the  rights  of  the  Windham 
Company  under  its  contract  with  the  Jama'lca 
Company.  The  orators  contend  that  the 
agreement  of  the  Jamaica  Company,  except 
for  the  right  of  rescission,  was  an  uncondi- 
tional undertaking  to  pay  the  three  remaining 
notes,  and  thus  free  the  property  of  the 
Windham  Company  from  Incumbrance;  and 
that  in  completing  the  payment  after  the 
failure  to  exercise  Its  option  It  did  no  more 
than  the  contract  required,  and  so  is  not  en- 
titled to  subrogation.  The  Jamaica  Company 
contends  that  the  extent  of  Its  payment  on 
the  mortgage  was  to  depend  upon  the  amonnt 
of  lumber  obtained;  that  the  provision  limit- 
ing the  time  for  taking  advantage  of  an  in- 


sufficiency of  lumber  Is  not  of  the  essence  of 
the  agreement,  and  that  Its  failure  to  give 
the  stipulated  notice  does  not  disentitle  it 
to  relief  In  equity;  that  the  payment  to  the 
clerk  of  the  amount  of  the  last  note  was  not 
a  payment  of  the  note  otherwise  than  In 
support  of  its  daim  to  subrogation  and  to 
procure  a  suspension  of  the  injunction;  and 
that  Henry  A.  McLean  took  the  title  of  the 
Windham  Company  with  notice,  and  can 
stand  in  no  better  position  than  his  grantor. 
It  Is  clear  that  McLean  took  his  deed  with 
notice  of  the  claims  of  the  Jamaica  Company. 
It  is  also  clear  that  the  Jamaica  Company's 
payment  to  the  clerk  was  not  a, payment  of 
the  note  in  acknowledgment  of  an  uncon- 
ditional obligation  to  pay  It 

[1]  But  that  company,  after  becoming  sat- 
isfied that  there  was  an  insufficiency  of 
lumber,  undertook  to  pay  ttie  last  note  on 
the  day  it  became  due,  and  was  prevent- 
ed from  paying  it  solely  by  an  accident. 
The  orators  argue  that  this  was  an  Inter- 
pretation of  the  contract  by  the  Jamaica 
Company  which  the  court  wUl  follow  in  de- 
termining Its  rights.  But  it  Is  not  every  act 
of  a  party  indicative  of  an  nnderstandlng 
of  the  contract  in  accord  with  the  claim  of  the 
other  party  that  will  be  given  this  effect.  One 
who  goes  beyond  the  requirement  of  bis  con- 
tract in  circumstances  of  doubt  ought  not  from 
that  fact  alone  to  have  his  act  given  the  ef- 
fect of  a  concession.  In  this  case  the  Jamai- 
ca Company  might  reasonably  consider,  aft- 
er its  failure  to  terminate  the  contract  with- 
in the  time  limited,  that  Its  safest  course 
was  to  pay  the  amount  of  the  remaining  note 
at  Its  maturity,  and  proceed  with  the  cutting 
until  the  timber  was  exhausted;  and  having 
thus  reimbursed  Itself  as  far  as  possiUe,  and 
demonstrated  the  fact  and  extent  of  the  in- 
sufficiency, seek  such  remedy  as  the  case 
might  then  afford. 

The  orators  contend,  further,  that  any  con- 
struction of  the  contract  which  would  give 
the  Jamaica  Company  the  right  of  subroga- 
tion is  made  impossible  by  the  express  pro- 
vision that  each  note,  when  paid,  shall  be 
marked  as  canceled  and  returned  to  th« 
Windham  Company,  and  that  a  corresponding 
partial  release  of  the  mortgaged  premises 
shall  be  filed  for  record  at  the  time  of  each 
payment  But  we  think  this  provision  can- 
not be  viewed  apart  from  the  other  stlpola- 
tions  of  the  contract,  and  be  accepted  as  a 
conclusive  expression  of  the  intention  of  the 
parties.  It  is  true  that  If  the  procedure 
agreed  upon  by  the  parties  to  the  contract 
were  carried  out  by  the  McLeans,  each  note 
would  be  canceled  on  payment  and  a  propor- 
tionate part  of  the  security  be  discharged. 
But  the  contract  which  provides  for  this 
final  disposition  of  the  notes  and  secnrity  is 
equally  explicit  regarding  further  rights  of 
the  Jamaica  Company  growbig  out  of  the 
payments.  The  Jamaica  Company  is  to  pay 
the  notes  as  they  become  due,  but  is  to  have 
a  longer  time  in  which  to  get  off  the  timber. 
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and  to  have  Interest  on  the  sums  adrauced 
until  a  corresponding  amount  of  timber  lias 
been  secured,  if  secured  within  two  years 
from  the  date  of  the  contract.  The  Jamaica 
Company  Is  given  the  option  of  terminating 
the  ccmtract  at  a  certain  time  subsequent 
to  the  making  of  the  first  payment  and  be- 
fore the  second  is  due;  and  It  la  provided 
that  if  the  contract  is  terminated  under  this 
provision,  and  the  company  has  not  at  that 
time  cnt  enough  to  equal  the  payments  al- 
ready made,  it  shall  have  the  right,  subject 
to  a  limitation  of  time,  to  continue  cutting 
until  the  required  amount  is  obtained.  In 
view  of  these  further  provisions  of  the  con- 
tract, we  think  it  cannot  be  said  that  the 
provUion  for  cancellation  and  release  is 
conclusive  of  the  construction  and  a  bar  to 
the  Jamaica  Company's  <dalm  of  subrogation. 

It  is  also  claimed  by  the  orators  that  the 
character  of  the  payments  made  in  taking  up 
the  notes  is  definitely  determined  by  the 
farther  provision  that,  upon  the  delivery  of 
the  contract,  the  Jamaica  Company  shall 
pay  to  the  Windliam  Company,  in  addition 
to  snch  sums,  the  difference  between  the 
amount  of  the  first  note  and  |4,000.  The 
reasoning  seems  to  be  that  the  payment  of 
this  difference  is  an  unconditional  payment 
of  a  fixed  amount;  that  the  sums  to  which 
this  is  an  "addition"  must  have  been  con- 
sidered to  be  of  the  same  character;  and 
that  this  is  inconsistent  with  the  theory  of 
payments  depending  finally  upon  the  suffi- 
ciency of  the  lumber.  But  the  Jamaica  Com- 
pany contends  that  this  payment  is  not  a 
payment  in  addition  to  the  total  as  deter- 
mined by  the  1,000  feet,  but  an  advance  pay- 
ment thereon,  to  be  credited  to  the  Jamaica 
Company  in  the  final  settlement  This  view 
is  f&vored  by  the  fact  that  the  payments  to 
be  made  on  the  notes  are  spoken  of  as  "ad- 
vances." Whatever  weight  the  orator's  ar- 
gument on  this  point  may  be  entitled  to  when 
considered  in  connection  with  the  entire  con- 
tract, it  is  clear  that  the  provision  cannot 
be  relied  upon  as  of  controlling  effect. 

But  the  orators  contend  that  the  mere, 
fact  that  the  contract  contains  a  provision 
permitting  the  Jamaica  Company  to  termi- 
nate it  at  a  certain  time,  if  then  satisfied  that 
there  was  not  a  sufficient  amount  of  lum- 
ber to  meet  the  payments  on  the  mortgage, 
is  enough  to  show  that  the  construction  they 
claim  for  the  contract  is  correct  It  is  ar- 
goed  that  the  manifest  purpose  of  this  part 
of  the  agreement  is  to  give  the  Jamaica  Com- 
pany an  opportunity  to  relieve  itself  of  a 
llahility  that  would  otherwise  rest  upon  It 
It  is  doubtless  true  that  the  provision  al- 
lowing the  Jamaica  Company  to  withdraw 
from  the  contract  at  the  time  and  for  the 
reason  stated  affords  some  basis  for  the 
conclusion  that  a  failure  to  take  advantage 
of  the  privilege  will  make  the  company  un- 
condltlonally  liable.  Whether  this  view  is 
of  BulDcient  force  to  overcome  the  effect 
of  other  features  of  the  contract  in  ascer- 


taining the  construction  must  be  determined 
upon  a  consideration  of  the  agreement  as  a 
whole. 

12]  The  orators  insist,  moreover,  that  no  ef- 
fect is  given  to  this  provision  unless  the  con- 
tract Is  construed  as  they  claim;  but  we  think 
this  is  a  mistaKen  view.  The  contract  ex- 
cept for  the  right  to  terminate,  requires 
the  Jamaica  Company  to  advance  consid- 
erable sums  at  intervals  of  three  months, 
and  before  receiving  corresponding  returns 
from  the  lumber,  with  its  right  to  receive 
Interest  on  these  sums  limited  to  a  brief 
period;  leaves  it  subject  to  a  foreclosure  of 
its  Interest  on  a  failure  to  meet  any  pay- 
ment when  due,  and  liable  to  an  injunction 
of  its  cutting  at  any  time  as  an  impairment 
of  the  security;  and  subjects  it  to  the  pos- 
sibility of  a  payment  in  excess  of  the  amount 
due  on  its  purchase,  whicli,  on  its  construc- 
tion of  the  contract.  Is  to  be  recovered  of 
the  Windham  Company  after  final  settlement 
by  snch  remedy  as  may  then  be  available. 
Looking  to  these  considerations  alone,  cir- 
cumstances are  conceivable  in  which  the 
privilege  of  withdrawing  from  the  contract 
before  making  the  second  payment;  on  its 
own  Judgment  as  to  the  probable  result  of 
the  cutting,  might  be  a  substantial  advan- 
tage to  the  Jamaica  Company.  So  the  con- 
struction contended  for  by  that  company  is 
not  at  variance  with  the  rule  which  requires 
that  a  contract  be  so  construed,  if  possible, 
as  to  give  some  effect  to  every  part 

In  looking  at  the  contract  as  a  whole, 
we  find  a  noticeable  absence  of  clauses 
which  might  naturally  have  been  inserted, 
some  of  which  would  have  pointed  direct- 
ly to  one  conclusion  or  the  other.  The  pro- 
Visions  fixing  tlie  prices  of  the  lumber 
by  the  1,000  feet,  and  providing  for  the 
measurement,  contain  no  express  recognition . 
of  any  other  provision  that  might  affect  the 
result.  The  provision  directing  the  applica- 
tion of  the  avails  in  payment  of  the  mort- 
gage contains  no  express  recognition  of  its 
relation  to  the  provisions  determining  the 
purchase  price.  The  stipulation  regarding 
the  notice  contains  no  express  requirement 
that  the  purchaser  take  measures  to  satisfy 
itself  within  the  time  limited  as  to  the  quan- 
tity of  timber  left  standing.  It  la  not  stated 
in  terms  that  in  case  of  a  failure  to  exercise 
its  option  the  Jamaica  Company  shall  become 
primarily  holden  for  the  payment  of  the 
mortgage.  The  contract  contains  no  express 
re<:ognltion  of  a  possibility  that  on  final  set- 
tlement there  may  be  a  balance  against  the 
Windham  Company.  There  is  no  express 
recognition  of  the  possibility  that  a  balance 
of  the  purchase  price  may  remain  after  sat- 
isfying the  mortgage  to  go  directly  to  the 
Windham  Company. 

The  Jamaica  Company  contends  that  the 
provision  for  terminating  the  contract  Is 
simply  a  privilege  given  it  in  consideration 
of  the  agreements  on  its  part    The  argument 
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of  the  orators  would  make  the  provision  an 
element  of  the  consideration  for  which  the 
Windham  Company  conveyed  the  property. 
The  fact  that  the  provision  for  a  withdrawal 
on  notice  Is  in  the  contract  shows  plainly 
enough  that  the  sufficiency  of  the  timber  to 
satisfy  the  mortgage  had  been  a  matter  of 
discussion  between  the  parties.  If  the  ne- 
gotiations resulted  In  such  an  understanding 
as  Is  claimed  by  the  orators,  it  Is  evident 
that  the  Jamaica  (Company  might  desire  a 
better  opportunity  to  Judge  of  the  amount 
of  the  timber  before  becoming  bolden  irrev- 
ocably for  the  full  payment  of  the  mortgage. 
It  is  equally  evident  that,  if  a  privilege  of 
this  nature  were  to  be  granted,  the  Wind- 
ham Company  might  desire  to  have  a  time 
limit  placed  upon  the  privilege,  the  passing 
of  which  without  action  would  determine 
that  the  property  was  finally  disposed  of 
and  Its  mortgage  provided  for.  But,  if  the 
understanding  reached  was  that  claimed  by 
the  Jamaica  Company,  we  have  seen  that 
there  were  then  substantial  grounds  on 
which  that  company  might  desire  the  privi- 
lege of  terminating  the  contract.  Which- 
ever view  may  be  taken,  it  is  dear  that 
the  provision  in  question  is  not  an  under- 
taking of  some  further  or  different  act  to 
be  done  by  the  Jamaica  Company,  but  a 
privilege  of  withdrawing  from  further  per- 
formance, and  that  the  benefit  claimed  in  the 
right  of  the  Windham  Company  Is  not  one 
that  would  arise  from  an  exercise  of  the 
privilege,  but  from  a  passing  of  the  time 
without  Its  exercise.  If  we  look  solely  to 
this  particular  clause,  and  determine  the 
scope  of  the  provision  by  its  letter,  the 
course  of  the  argument  is  plain.  The  lan- 
guage of  the  provision  covers  only  the  right 
to  terminate  the  contract,  and  the  failure 
to  terminate  the  contract  could  add  nothing 
to  the  obligations  imposed  by  It  It  would 
follow  from  this  that,  if  the  Jamaica  Com- 
pany is  now  liable  for  the  fuU  payment  of 
the  mortgage,  it  is  because  the  other  provi- 
sions of  the  contract  made  if  so,  and  not  be- 
cause this  provision  introduced  any  new 
obligation,  nor  because  the  failure  to  act 
under  It  wrought  any  change  in  the  contract 
as  framed.  Then,  if  the  general  provisions 
of  the  contract  were  held  not  to  extend  the 
ultimate  liability  of  the  Jamaica  Company 
beyond  the  value  of,  the  lumber  obtained, 
the  case  would  be  disposed  of  without  reach- 
ing the  question  presented  by  the  Jamaica 
Company  concerning  time  as  of  the  essence  of 
the  contract  But  the  matter  cannot  be  thus 
disposed  of  without  further  consideration. 

[3]  Ordinarily,  the  language  of  a  particu- 
lar provision  is  to  be  construed  in  the  light 
of  its  purpose,  and  the  purpose  is  to  be 
gathered  from  a  consideration  of  the  con- 
tract as  a  whole.  The  general  provisions  of 
this  contract  were  framed  upon  the  supposi- 
tion that  there  was  lumber  enough  to  pro- 
ride  for  the  mortgage,  and  evidently  con- 


template a  full  payment  of  the  mortgage  by 
the  Jamaica  Company  and  a  reimbursement 
of  the  company  from  the  lumber  when  cut 
and  measured.  A  question  having  arisen  as 
to  the  possibility  of  an  insufficiency  of  lum- 
ber, a  further  provision  was  inserted  for 
the  relief  of  the  Jamaica  Company  in  that 
event  This  provision  did  not  take  tke  form 
of  a  contingent  modification  of  the  terms  al- 
ready agreed  niton,  but  gave  the  purchasing 
company  the  right  to  terminate  the  contract 
on  its  later  judgment  regarding  the  quantity 
of  lumber.  The  nature  of  the  risk  arising 
under  the  contract  which  the  parties  had  in 
mind  in  making  this  provision  was  not  ex- 
pressed in  words;  so  the  clause  affords  no 
certain  guide  to  the  meaning  which  the 
parties  attached  to  other  parts  of  the  con- 
tract We  find  nothing  in  the  contract  that 
absolutely  precludes  the  theory  of  either 
party  as  to  the  intended  effect  of  this  pro- 
vision. It  cannot  be  said  that  the  orators' 
claim  as  to  the  purpose  and  effect  of  the 
provision  Is  entirely  without  basis.  The 
Jamaica  Company  was  permitted  to  with- 
draw from  the  contract  on  account  of  a 
supposed  insufficiency  of  lumber;  and  the 
most  obvious  injury  that  would  result  to 
the  company  from  an  insufficiency  of  lumber 
would  be  a  payment  in  excess  of  its  value 
and  without  other  recourse.  On  the  other 
hand,  the  permissive  character  of  the  provi- 
sion, and  its  freedom  from  all  suggestion 
of  an  ulterior  effect,  favor  the  claim  of  the 
Jamaica  Company  as  to  the  nature  of  its 
obligation.  Moreover,  opposing  conclusions 
may  be  drawn  from  certain  omissions  notice- 
able in  connection  with  this  particular  pro- 
vision. The  privilege  of  terminating  the 
contract  carried  with  it  the  right  to  continue 
cutting  until  any  advance  payment  was  made 
good.  But  in  this  provision,  agreed  upon 
with  the  uncertainty  of  the  quantity  specially 
in  view,  there  is  no  recognition  of  any  far- 
ther remedy  if  the  lumber  proves  Insuffi- 
cient to  cover  the  advance.  It  may  perhaps 
be  argued  that  this  was  because  there  was 
nothing  in  the  situation  to  suggest  a  possi- 
bility that  at  the  time  the  right  was  to  be 
exercised  there  would  not  be  lumber  enough 
to  equal  the.  payments  then  made.  The  time 
fixed  for  the  notice  was  May  25th,  and  the 
principal  then  paid  would  be  $3,200,  and 
the  principal  to  be  paid  $6^00.  However 
this  may  be  viewed,  it  must  be  regarded  as 
somewhat  significant  that  the  preparation 
of  a  paragraph  on  this  subject  did  not.  lead 
to  the  incorporation  of  something  suggestlTe 
of  the  possibility  of  a  final  settlement  In- 
volving more  than  the  elements  of  price  and 
measurement 

[4]  As  security  holders,  the  orators  are 
entitled  only  to  payment  of  the  mortgage 
indebtedness.  If  they  are  entitled  to  any- 
thing more,  it  must  be  by  virtue  of  Henry 
A.  McLean's  purchase  of  the  Windham  Com- 
pany's equity.     But,   this  purduue  having 
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1>een  made  irith  knowledge  of  the  Jamaica 
Company's  contract  and  claim,  the  orators 
can  stand  In  no  better  position  than  the 
Windham  Company  did.  So  the  orators' 
rights  are  to  be  measured  by  the  obligations 
of  the  Jamaica  Company  to  the  Windham 
Company  as  evidenced  by  this  contract; 
and  the  situation  In  which  the  Jamaica  Com- 
pany was  left  by  Its  failure  to  give  the  no- 
tice at  the  time  appointed  most  be  determin- 
ed by  onr  construction  of  the  contract  and 
the  rules  of  law  applicable  to  the  subject 

[6]  The  Jamaica  Company  treats  the  case 
as  presenting  the  ordinary  question  whether 
time  is  of  the  essence  of  the  contract,  and 
refers  as  to  the  rule  aa  given  by  Pomeroy, 
which  reads  as  follows:  "In  all  ordinary 
cases  of  contract  for  the  sale  of  land.  If 
there  Is  nothing  special  In  Its  objects,  sub- 
ject-matter, or  terms,  although  a  certain 
period  of  time  Is  stipulated  for  its  comple- 
tion, or  for  the  execution  of  any  of  Its  terms, 
equity  treats  the  provision  as  formal  rather 
than  essential,  and  permits  a  party,  who  has 
suffered  the  period  to  elapse,  to  perform 
such  acts  after  the  prescribed  date,  and  to 
compel  a  performance  by  the  other  party 
notwithstanding  his  own  delay."  3  Bq.  Jur. 
S  1408.  It  Is  well  settled,  however,  that  the 
rule  will  not  be  applied  when  the  contract 
plainly  discloses  an  Intention  to  make  ex- 
act performance  as  regards  time  an  essen- 
tial element  of  the  contract;  nor  when  the 
failure  to  perform  according  to  the  require- 
ment was  willful  and  intentional,  or  the  de- 
lay unreasonably  prolonged;  nor  when  the 
party  entitled  to  performance  has  been  so 
Injured  that  complete  reparation  is  impos- 
sible.' 

[*]  It  may  be  helpful  to  state  more  fully 
the  principal  rules  by  which  courts  are  gov- 
oned  in  applying  this  doctrine.  The  general 
rule  bi  equity  Is  that  time  is  not  of  the  es- 
soice  of  the  contract,  and  equity  will  not 
treat  It  as  of  the  essence  of  the  contract, 
unless  It  affirmatively  and  clearly  appears 
that  the  parties  so  regarded  it  1  Sug.  Vend. 
(8th  Am.  Ed.)  410;  Secombe  t.  Steele,  20 
How.  94,  16  L.  Ed.  833.  It  may  be  made  es- 
sential by  an  express  stipulation  of  the  par- 
ties, or  an  intention  to  make  It  so  may  be 
implied  from  the  nature  of  the  property  or 
the  avowed  object  of  the  seller  or  purchaser. 
Ahl  T.  Johnson,  20  How.  611,  16  L.  Ed.  1005. 
It  Is  not  enough  that  a  specific  time  be  named 
in  the  contract.  The  court  Is  to  look  at  the 
whole  scope  of  the  transaction  to  see  whether 
the  parties  really  meant  the  time  named  to 
be  of  the  ess«ice  of  the  contract.  Wald's 
Pollock  on  Con.  (WlUlston's  Ed.)  627.  It  may 
be  made  such  by  a  clear  manifestation  of  the 
Intent  of  the  parties  in  the  contract  Itself,  or 
by  a  change  In  the  value  of  the  land  or  ottier 
drcomstances  which  would  make  a  decree 
for  a  specific  performance  Inequitable.  Barn- 
ard V.  Lee,  97  Mass.  94. 

The  commonest  application  of  this  doctrine 
Is  In  cases  Involving  the  execution  of  terms 


preliminary  to  the  transfer,  where  the  party 
In  default  has  performed  or  tendered  per- 
formance after  the  time  appointed,  and  seeks 
to  enforce  a  specific  i>erformance  by  the  other 
party.  Here  the  controversy  relates  to  the 
execution  of  the  terms  of  deferred  payment, 
and  the  relief  sought  is  not  a  specific  per- 
formance, but  a  subrogation  to  the  rights  of 
the  holders  of  a  mortgage  regarding  which 
the  party  seeking  relief  assumed  certain  ob- 
ligations of  payment  by  contract  with  the 
mortgagor.  The  qnestlon  is  not  whether  the 
party  In  default  finally  acted  without  \m- 
reasonable  delay.  The  Jamaica  Company  be- 
came satisfied  of  the  insufficiency  of  lumber 
some  time  during  the  month  preceding  the 
maturity  of  the  last  note,  but  it  has  never 
givoi  the  notice  provided  for  by  the  contract. 
It  has  taken  action  with  a  view  to  the  pro- 
tection of  its  interests  independent  of  the 
giving  of  the  notice  by  paying  into  court  the 
amount  due  on  the  mortgage.  As  far  as  the 
orators  are  concerned,  as  security  holders, 
the  payment  must  be  treated  as  made  in  time, 
for  the  orators  have  taken  the  money  and 
discharged  the  mortgage;  and  the  Windham 
Company,  as  mortgagor,  has  suffered  nothing 
from  the  fact  that  payment  was  not  made 
on  the  exact  day.  Any  loss  it  may  have  sus- 
tained must  arise  from  some  provision  of 
broader  ^ect  than  the  mere  requirement  of 
time. 

The  real  question  is.  What  is  the  perform- 
ance which  the  contract  requires?  The  thing 
required  is  the  payment  of  the  mortgage  as 
the  notes  become  due.  'But  what  is  the  na- 
ture of  the  payment?  It  Is  a  payment  on  ac- 
count, for  which  the  Jamaica  Company  is 
entitled  to  credit  in  the  final  settlement?  Or 
Is  It  a  payment  required  of  the  Jamaica  Com- 
pany without  reference  to  the  amount  of  the 
lumber?  Is  the  obligation  of  the  Jamaica 
Company  after  the  failure  to  exercise  its  op- 
tion the  same  as  before?  Tbe  performance 
previous  to  the  day  fixed  Is  upon  the  assump- 
tion that  there  will  be  lumber  enough  to  re- 
imburse the  company,  and  the  company  is 
to  continue  cutting  until  reimbursed.  But,  if 
the  lumber  had  then  proved  Insufficient, 
would  the  Windham  Company  have  been 
chargeable  with  the  deficiency?  At  tbe  time 
fixed  the  Jamaica  Company  could  terminate 
the  contract  on  the  ground  of  an  insufficiency 
of  lumber.  Does  this  mean  that,  if  It  pro- 
ceeded with  the  contract.  It  took  the  chance 
of  a  deficl^cy? 

[7]  In  seeking  the  intention  of  the  parties, 
regard  must  be  had  to  the  subject-matter  of 
the  contract  as  well  as  its  language. 

[S]  The  principal  subject-matter  of  this 
contract  was  a  sale  of  the  timber  standing 
on  certain  lots.  There  was  no  undertaking 
on  the  part  of  the  purchaser  to  pay  a  certain 
amount  for  the  timber  as  it  stood.  The  agree- 
ment, unless  Impliedly  modified  by  the  provi- 
sion regarding  the  mortgage,  is  to  pay  for  all 
the  lumber  by  the  1,000  feet  at  prices  speci- 
fied.   The  measurements  of  chosen  surveyors 
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are  to  be  the  basis  of  settlement.  The  mort- 
gage covering  the  property  Is  to  be  paid  by 
the  purcbaser  as  the  Installments  become  due 
without  regard  to  the  amount  then  cut  and 
measured.  It  would  not  be  known  with  cer- 
tainty whether  there  was  lumber  enough  to 
cover  the  payment  made  on  account  of  the 
mortgage  until  the  final  settlement.  The 
Jamaica  Company  bought  nothing  but  the 
standing  timber.  Its  entire  interest  In  the 
contract  was  In  the  gains  to  be  acquired  by 
the  cutting,  sawing,  and  maritetlng.  When 
the  timber  was  removed,  the  entire  realty  be- 
longed to  the  \Mndham  Company.  If  the 
Jamaica  Company  paid  the  mortgage,  and  the 
amount  was  more  than  the  value  of  the  lum- 
ber, It  freed  the  property  of  the  Windham 
Company  from  Incumbrance,  but  acquired 
nothing  for  itself.  If  the  provision  for  ter- 
minating the  contract  Is  given  the  eflfect 
claimed  by  the  orators,  the  transaction  will 
lose  its  distinctive  character  as  a  sale  for  a 
consideration  depending  upon  the  amount  of 
the  property;  the  agreement  to  pay  so  much 
per  1,000  feet  must  yield  to  the  agreement  to 
pay  the  mortgage;  and  the  Jamaica  Company 
win  then  pay  for  the  standing  timber  at 
rates  about  20  per  cent  In  advance  of  the 
scale  of  prices  agreed  upon.  On  the  other 
hand,  if  the  contract  Is  construed  as  claimed 
by  the  Jamaica  Company,  the  result  to  the 
Windham  Company  Is  not  Inequitable.  There 
is  no  claim  that  the  Windham  Company  lost 
an  opportunity  for  a  l>etter  sale  through  the 
omission  to  give  notice,  or  was  unfavorably 
alTected  by  changes  In  the  situation.  If  it 
has  lost  anything.  It  Is  in  the  failure  to  have 
over  $2,000  of  Its  mortgage  paid  on  ac- 
count of  property  which  did  not  exist  It 
must  be  remembered  that  the  act  appointed 
for  a  certain  day  was  an  act  to  terminate  the 
contract  and  not  an  act  to  carry  forward  the 
performance  of  the  contract;  that  the  omis- 
sion of  the  act  was  the  failure  to  exercise  an 
option,  and  not  a  failure  in  the  performance 
of  a  positive  requirement;  that  the  Jamaica 
Company  has  made  no  subsequent  attempt  to 
comply  with  the  letter  of  the  provision,  but 
has  undertaken  to  put  itself  in  the  position 
of  having  completed  the  contract;  and  that 
the  controversy  relates,  not  to  the  execution 
of  the  sale,  but  to  the  payment  of  the  con- 
sideration. This  but  brings  as  back  to  the 
question  regarding  the  nature  of  the  payment 
which  the  contract  calls  for,  and  the  answer 
to  this  will  determine  whether  the  excess  of 
the  payment  over  the  contract  value  of  the 
lumber  is  chargeable  to  the  Windham  Com- 
pany. So  the  matter  is  one  of  accounting 
rather  than  of  specific  performance;  and  It 
Is  difficult  to  see  how  the  case  as  claimed  by 
the  Jamaica  Company  calls  for  any  direct  ap- 
plication of  the  doctrine  that  time  is  not  of 
the  essence  of  the  contract 

It  is  clear  that  the  clause  speciflcally  under 
consideration  gives  the  Jamaica  Company  the 
right  to  terminate  the  contract  by  notice  at 
a  certain  time.    If  this  provision  were  to  be 


viewed  simply  as  an  option,  independent  of 
Its  place  In  a  contract  in  process  of  execution 
between  parties  sustaining  the  relation  of 
vendor  and  purchaser,  it  would  seem  that 
the  lapse  of  the  time  without  giving  the  no- 
tice would  determine  the  privilege,  and  that  a 
notice  subsequently  given  would  be  of  no  avail. 
See  Waterman  v.  Banks,  144  U.  S.  391.  12 
Sup.  Ct.  646,  36  L.  Ed.  479.  But  this  question 
does  not  arise,  for  the  Jamaica  Company  has 
not  undertaken  to  terminate  the  contract 
by  giving  the  notice.  If  the  contract  plainly 
discloses  an  intention  of  the  parties  ttiat  the 
failure  to  terminate  it  for  an  Insufficiency  of 
lumber  on  the  very  day  named  should  make 
the  Jamaica  Company  chargeable  with  the 
removal  of  the  incumbrance  whatever  the  de- 
ficiency of  lumber,  then  the  time  fixed  is 
necessarily  of  the  essence. of  the  contract 
But  this  Is  merely  one  of  two  opposite  con- 
clusions that  may  be  arrived  at  from  a  con- 
sideration of  the  contract  as  a  whole.  The 
Jamaica  Company  stands  upon  the  claim  that 
by  a  fair  construction  of  the  contract  the 
parties  to  it  never  contemplated  that  the  pur- 
chaser should  be  <»  become  absolutely  holden 
to  satisfy  the  mortgage.  We  think  the  ques- 
tion for  determination  may,  with  a  suthcleut 
recognition  of  the  different  phases  of  the 
Inquiry,  he  stated  as  follows:  Did  the  provi- 
sion  permitting  the  Jamaica  Company  to  ter- 
minate the  contract  by  notice  at  a  given 
time,  if  then  satisfied  there  was  an  insuOi- 
ciency  of  lumber,  sustain  such  a  relation  to 
the  contract  that  the  lapse  of  the  time  ap- 
pointed without  giving  the  notice  made  or 
left  that  company  liable  for  the  payment  of 
the  mortgage  in  full,  regardless  of  the  amount 
of  the  lumber  and  without  recourse  to  the 
Windham  Company?  The  original  conceptiou 
of  the  parties,  as  evidenced  by  the  contract 
was  a  sale  of  standing  timber,  to  be  paid  for 
by  the  1,000  feet  when  cut  and  measured, 
with  an  undertaking  on  the  part  of  the  pur- 
chaser to  pay  the  mortgage  covering  the  prop- 
erty In  advance  of  the  cutting,  on  account  of 
the  moneys  coming  due  to  the  seller.  The 
payments  on  the  mortgage  are  called  "ad- 
vances," and  are  to  draw  Interest  until  they 
are  equaled  by  the  value  of  the  lumber  meas- 
ured. The  parties  were  evldentiy  dealing 
upon  a  supposition  that  there  would  be  at 
least  lumber  enough  to  make  good  the  pay- 
ments on  the  mortgage.  But  provision  was 
made  for  the  Jamaica  Company's  withdrawal 
from  the  undertaking  b^ore  making  the  sec- 
ond payment  If  It  became  aatisfled  that  there 
was  an  insufficiency  of  lumber.  Various  rea- 
sons for  desiring  this  privilege,  other  than  an 
understanding  that  the  contract  made  it  un- 
conditionally liable,  have  already  been  sug- 
gested. The  provision  being  in  terms  a  privi- 
lege, the  failure  to  act  under  it  shoald  not 
be  held  to  charge  the  Jamaica  Company  with 
an  increased  liability  without  the  support  of 
some  expression  fairly  indicative  of  Buch  an 
Intention.  If  we  look  upon  the  contract  as  en- 
tirely ambiguous,  the  result  will  be  the  same. 
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[II  Wben'tbe  terms  of  a  contract  leare  its 
meaning  In  donbt,  the  court  will  ascribe  to 
the  parties  an  intention  to  enter  into  a  fair 
agreement,  and  will  adopt  the  construction 
which  makes  the  contract  equitable.  Royal- 
ton  Y.  Royalton,  etc.,  Co.,  14  Vt  311;  Bell  v. 
Bruen,  1  How.  169,  11  L.  Ed.  89.  We  think 
the  failure  of  the  Jamaica  Company  to  be- 
come satisBed  of  the  insufficiency  of  lumber 
within  the  time  limited,  and  its  consequent 
failure  to  glTe  the  notice,  did  not  subject  it 
to  a  ^lability  inconsistent  with  the  general 
theory  of  the  contract. 

The  view  we  have  taken  sustains  the  con- 
tention of  the  Jamaica  Company  that  the  ini- 
tial payment  made  directly  to  the  Windham 
Company  was  an  advance  payment  on  the 
total  purchase  price  as  determined  by  the 
measurements.  The  chancellor's  order  was 
properly  construed  by  the  master  In  exclud- 
ing the  orators'  offers  of  evidence  to  show 
the  actual  value  of  the  lumber. 

[10]  During  the  progress  of  the  job,  au- 
thorized persons  severally  representing  the 
companies  concurred  in  scaling  the  poplar 
logs  as  hard  wood.  The  master  finds  that 
poplar  is  a  soft  wood.  No  intermediate  action 
having  been  taken  on  the  figures,  there  is  no 
reason  why  the  erroneous  classification 
should  not  be  corrected. 

[11]  It  is  said  there  is  nothing  to  show  that 
Mrs.  McLean  ever  heard  of  this  contract,  or 
of  any  claim  of  subrogation  by  the  Jamaica 
Company,  and  that  she  Is  entitled  to  hold  her 
half  of  the  money  paid  on  the  mortgage  un- 
affected by  subrogation.  It  is  apparent  from 
the  manner  in  which  the  facts  are  presented 
that  no  question  was  made  before  the  chan- 
cellor as  to  McLean's  anthority  to  act  for  his 
wife.  The  fact  is  found  that  a  part  of  the 
consideration  of  the  purchase  of  the  Wind- 
ham Company's  equity  was  paid  by  a  check 
of  H.  A.  McLean  &  Co.;  and  there  is  no 
suggestion  in  Mrs.  McLean's  behalf  that  this 
was  unauthorized.  No  distinction  Is  made 
between  the  two  in  the  findings  bearing  upon 
the  matter  of  notice.  The  case  states  that 
the  orators'  solicitors  had  notice  of  the  Ja- 
maica Company's  motion  for  subrogation,  and 
that  the  orators  afterwards  took  the  money 
paid  to  the  clerk  and  discharged  the  mort- 
gage on  the  record.  Enough  appears  to  sub- 
ject Mrs.  McLean  to  the  decree. 

Decree  affirmed,  and  cause  remanded. 


JOHNSON  V.  BELANGER. 

(Snpieme  Court  of  Vermont.    Caledonia.    Nov. 

13,  191L) 

1.  CoirPROMiSE  AND  Settlement  (|  18*)— Re- 
scission—Restobation  OF  CONSIDEBATION. 
Where  one  has  received  anything  of  value 
in  settlement  of  a  right  of  action,  the  settlement, 
though  obtained  by  duress  and  fraud,  bars  re- 
cove^  at  law  so  long  as  it  is  not  rescinded  by 
an  offer  to  return  the  consideration;  but,  where 


the  thing  received  as  a  consideration  is  of  no 
value  to  either  party,  a  rescission  may  be  effect- 
ed by  one  party  notifying  the  other  party  that 
be  repudiates  the  settlement,  or  by  suing  on 
the  original  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  75-82;  Dec.  Dig. 
{  18.»] 

2.  Assignments  (8  50*)— EXiuitable  Assion- 
UENTS — Ordebb. 

Where  a  creditor  draws  an  order  on  his 
debtor  in  favor  of  a  third  person  for  the  amount 
of  the  debt,  and  the  third  person  notifies  the 
debtor,  there  is  an  equitable  assignment  of  the 
debt,  though  the  debtor  neither  pays  nor  accepts  , 
the  order,  and  neither  the  debtor  nor  the  credi- 
tor may  defeat  the  rights  of  the  third  person. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  U  99-105;  Dec.  Dig.  §  50.*] 

3.  Pabtnebship  (I  311*)—DissoLTJTiON— Set- 
tlement—Rescission— Retubk  or  Consid- 
eration. 

Where  a  partner,  in  settlement  of  firm  af- 
fairs on  the  dissolution  of  the  firm,  delivered  to 
the  copartner  an  order  on  a  debtor  of  the  part- 
ner for  an  amount  due  the  copartner;  and  the 
debtor  admitted  an  indebtedness  in  a  sum  less 
than  the  amount  of  the  order,  the  copartner, 
seeking  to  rescind  the  settlement  on  the  ground 
of  fraud,  must  return  the  order. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  (  311.»] 

Exceptions  from  Caledonia  County  Court; 
Alfred  A.  Hall,  Judge. 

Action  by  C.  C.  Johnson  against  Thomas  Be- 
langer.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  exceptions.  Reyersed, 
and  Judgment  for  defendant  for  costs. 

Argued  before  ROWBLL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON.  and  POW- 
ERS, JJ. 

Robert  W.  Simonds  and  J.  Rolf  Searles, 
for  plaintiff.  Harland  B.  Howe  and  Herbert 
W.  Hovey,  for  defendant. 

POWERS,  J.  The  partnership  which  had 
existed  between  the  plaintiff  and  defendant 
was  dissolved  in  1908.  No  settlement  of 
their  partnership  deal  was  effected  until  Feb- 
ruary 22,  1909,  when,  as  the  plaintlfTs  evi- 
dence tended  to  show,  the  sum  of  $150  was 
agreed  upon  by  them  as  the  amount  due  the 
plaintiff  from  the  defendant  At  the  same 
time,  and  as  a  part  of  this  settlement  it  was 
agreed  that  the  defendant  should  assign  to 
the  plaintiff  an  account  against  Geo.  P.  Bar- 
rett &  Co.,  which  he  assured,  the  plaintiff 
would  amount  to  more  than  the  sum  named, 
and  that  the  plaintiff  should  accept  such  as- 
signment In  full  satisfaction  and  discharge 
of  this  balance  so  agreed  upon.  Accordingly, 
the  defendant  gave  the  plaintiff  an  order  on 
Barrett  &  Co.,  therein  directing  that  firm  to 
pay  to  the  plaintiff  the  amount  due  the  de- 
fendant on  account.  And  the  plaintiff  gave 
the  defendant  a  writing  therein  agreeing  to 
accept  this  account  in  full  settlement  of  ac- 
counts to  date.  The  plaintiff  presented  the 
order  to  Geo.  P.  Barrett,  who  was  doing  bus- 
iness as  Barrett  &  Co.,  and  he  refused  to  ac- 


•For  other  case*  see  sun*  topic  aod  Motloo  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Saries  &  Kep'r  Indexes 
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cept  it,  claiming  an  offset  on  account  of  cer- 
tain matters  growing  ont  of  tils  deal  with  the 
defendant  Disregarding  tbese  claims,  Bar- 
rett &  Co.  then  owed  the  defendant  $145.50. 
Barrett  testified,  in  effect,  that  there  was 
then  .dne  the  defendant  a  balance  of  only  $34.- 
90.  Without  returning,  or  offering  to  return, 
the  order  referred  to,  the  plaintiff  brought 
this  action  of  assumpsit,  and  claimed  at  the 
trial  to  recover  the  balance  of  $150  as  upon 
an  account  stated.  The  defendant  pleaded 
the  general  issue  with  a  notice  setting  up  the 
order  as  an  accord  and  satisfaction.  The 
plaintiff  claimed  the  right  to  recover  upon 
the  account  stated  without  regard  to  the  al- 
leged accord  and  satisfaction,  on  the  ground 
that  he  was  induced  to  accept  the  order  by 
the  fraudulent  representations  of  the  defend- 
ant— and  this  was  one  of  the  Issues  tried  out 
before  the  jury. 

It  was  conceded  at  the  trial  that  the  plain- 
tiff had  never  returned  the  order,  nor  offered 
to  do  so  until  Just  as  the  trial  began,  and 
that  it  was  then  refused  by  the  defendant. 

[1]  At  the  close  of  the  plaintiff's  evidence, 
and  again  at  the  close  of  all  the  evidence, 
the  defendant  moved  for  a  verdict  on  the 
ground  that,  in  view  of  this  failure  to  return 
the  order,  this  action  could  not  be  maintain- 
ed. It  was  said  by  this  court  in  Bralnard  y. 
Van  Dyke,  71  Vt  359,  46  AU.  758,  that  it  may 
be  taken  as  settled  In  this  state  tliat  when 
one  has  received  anything  of  value  In  settle- 
ment of  a  right  of  action,  the  contract  of  set- 
tlement although  obtained  by  duress  and 
fraud,  is  a  I>ar  to  a  recovery  at  law  so  long 
as  it  is  not  rescinded  by  an  offer  to  return 
the  consideration,  in  so  far  as  it  lies  in  the 
power  of  him  who  would  rescind  to  do  so. 
But  that  if  the  thing  received  as  a  consider- 
ation for  the  release  is  of  no  value,  at  law,  a 
rescission  may  be  effected  on  the  part  of  him 
who  has  the  right  by  notifying  the  other 
party  that  he  repudiates  the  settlement  or 
by  Instituting  legal  proceedings  against  the 
other  party  upon  the  original  cause  of  action. 
And  it  is  held  that  in  order  to  obviate  this  ne- 
cessity of  restoration  the  thing  received  must 
be  without  value  to  either  party.  Bassett  v. 
Brown,  105  Mass.  651;  Perley  v.  Balcb,  23 
Pick.  (Mass.)  283,  S4  Am.  Dec.  66.  In  North- 
ampton Nat  Bank  v.  Smith,  169  Mass.  281, 
47  N.  B.  1009,  61  Am.  St  Bep.  283,  the  plain- 
tiff, by  mistake,  paid  the  defendant  a  certain 
check  of  a  third  person  after  payment  there- 
of had  been  stopped  by  the  maker,  and  sued 
to  recover  the  amount,  without  returning  the 
check  or  offering  to  do  so.  It  was  held  that 
the  check,  if  unpaid,  belonged  to  the  defend- 
ant and  would  be  useful  and  of  value  to  him  as 
an  aid  In  establishing  his  claim  against  the 
signer,  and  that  there  could  be  no  recovery, 
in  Spencer  v.  St  Clair,  57  N.  H.  9,  and  Cros- 
sen  T.  Murphy,  31  Or.  114,  49  Pac.  858,  it  Is 
held  that  a  note  must  be  returned  before  suit 


on  the  original  cause  of  action,  though  the 
maker  be  Insolvent  It  comes  to  this,  then: 
If  this  order  is  a  thing  of  value,  either  to 
the  plaintiff  or  to  the  defendant  its  return, 
or  what  amounts  to  that,  was  a  necessary 
prerequisite  to  a  rescission  of  the  contract  of 
settlement — without  which  rescission  no  ac- 
tion can  be  sustained  upon  the  account  stat- 
ed. If  the  order  is  without  value  to  either 
party,  the  right  of  rescission  did  not  dei)ead 
upon  Its  return. 

[2]  When  a  creditor  draws  an  order  upon 
his  debtor  in  favor  of  a  third  ijcrson  for  the 
amount  of  the  debt  and  the  latter  gives  the 
debtor  notice  thereof,  it  operates  as  an  equi- 
table assignment  of  the  debt,  though  the  debt- 
or neither  pays  nor  accepts  the  order.  And 
in  such  circumstances  neither  the  debtor  nor 
the  assignor  can  defeat  the  rights  of  the  as- 
signee.   Blin  V.  Pierce,  20  Vt.  25. 

[3]  We  are  not  called  upon  to  say  how  It 
would  be  if  there  was  in  fact  no  debt  for  the 
order  to  act  upon,  or  even  how  it  would  be  if 
that  question  was  In  dispute;  for  here  the 
evidence  was  uncontradicted  to  the  effect 
that  this  order  transferred  an  account  of  at 
least  $34.^.  With  the  order  outstanding, 
this  amount  at  least,  could  only  be  collected 
for  the  benefit  of  the  plaintiff.  No  arrange- 
ment between  the  debtor  and  the  defendant 
could  defeat  his  rights.  Until  he  surrendered 
the  order,  he  alone  could  release  this  debt 
Whether  the  defendant  considered  it  good  or 
otherwise  when  he  gave  it  is  inunaterlal. 
It  operated  as  an  equitable  assignment  of  an 
account  the  amount  of  which  only  was  un- 
certain. The  order  was  of  value  to  the  plain- 
tiff in  his  hands,  and  would  be  of  value  to 
the  defendant  If  returned  to  him,  since  he 
could  then  collect  for  his  own  use  whatever 
amount  was  his  due  from  Barrett  &  Co. 
Without  a  restoration  of  this  order,  though 
Its  acceptance  was  Induced  by  fraud,  the  ac- 
cord and  satisfaction  evidenced  by  the  re- 
ceipt hereinbefore  referred  to  was  binding 
and  effective,  and  a  verdict  should  have  been 
ordered  for  the  defendant 

Judgment  reversed,  and  judgment  for  the 
defendant  to  recover  bis  costs. 


GHISWOIiD  V.  WENTWORTBL 

(Supreme  C!onrt  of  Vermont    (Caledonia.    Oct 
18,  1911.) 

1.  Evidence  ({  185*)  —  Pbatjd  —  Evidence— 
Aduibbibilitt. 

In  an  action  tor  fraud  inducing  a  sale  of 
goods,  evidence  of  prior  fraudulent  representa- 
tions Inducing  other  sales  of  goods,  not  shown 
to  be  a  part  of  a  series  of  fraudulent  acts,  is 
inadmissible,  especially  where  defendant  has 
paid  for  such  other  goods. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  394;  Dec.  Dig.  I  135;»  Fnudn- 
lent  Oonveyances,  Cent  Dig.  ii  830,  8tt.  861.] 
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2.  Tbial  <|  B3*)— Recdtioh  of  Evidence— 

EJtfbct  of  Aduibsior. 

A  plaintiff,  Buing  for  frand  inducing  a  sale 
of  goods  b^  him  to  defendant,  may  not  justify 
the  admission  of  evidence  of  prior  representa- 
tiona  inducing  other  sales,  on  the  ground  that 
at  the  time  of  the  admission  of  the  evidence  it 
did  not  appear  that  defendant  had  paid  for  such 
other  goods,  but  which  fact  plaintiff  subsequent- 
ly disclosed,  especially  in  the  absence  of  any- 
thing to  indicate  that  plaintiff  did  not  nse  the 
improper  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  H  124,  129:  Dec.  Dig.  |  53.*] 

S.   EVIDKNCK   (S  471*)  —  CiOWOLUBIOR  OF  WlT- 

NBSB. 

A  statement  by  a  x>Iaintiff  suing  for  fraud 
inducing  a  sale  of  goods,  that  defendant  had 
previously  made  representations  similar  to  the 
representations  inducing  the  sale  in  question,  is 
improper  as  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2157;  Dec.  Dig.  |  471.*] 

4.  Sales  (I  {S2*)— Fraud— E^rIDENCB—ADIaa• 

BIBILITT. 

Where,  In  an  action  for  fraud  inducing  a 
sale,  plaintiff  testified  that  at  the  time  of  the 
sale  defendant  made  false  representations  as  to 
his  financial  standing,  and  that  plaintiff  relied 
thereon  and  extended  credit  for  the  goods  which 
were  not  then  delivered,  the  testimony  of  plain- 
tilTs  wife,  who  joined  the  parties  immediately 
after  plaintiff  had  decided  to  sell  the  goods,  as 
to  representations  made  by  defendant  in  the 
presence  of  plaintiff,  was  admissible  against  de- 
fendant on  the  question  of  what  tl>e  representa- 
tions were. 

[Ekl.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  135;  Dec.  Dig.  {  62.»] 

5.  Appeal  and  Ebbob  (|  843*)  —  Review— 
QuEsnoRS  Review  ABLE— Iumatebiai,  Ques- 
tions. 

Where  plaintiff  entered  a  remittitur  cover- 
ing everything  hot  a  specified  claim,  the  court 
need  not  consider  the  pleadings  or  the  evidence 
as  to  other  claims. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3331-8341;  Dec.  Dig.  | 
843.*] 

6.  Evidence  (|  472*)— State  of  Mind— Con- 
clusions OF  Witness. 

A  defendant.  In  an  action  for  fraudulent 
representations  as  to  his  financial  condition  In- 
dncing  a  sale  to  him  on  credit,  may  be  compelled 
to  testify  as  to  his  understanding  at  the  time  of 
what  property  was  exempt  as  oearing  on  the 
question  of  intent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2193;  Dec  Dig.  {  472.*] 

7.  Davaoes  (§  199*)— Assessment  bt  Coubt. 

Where  the  court,  on  motion  for  a  certified 
execution,  ordered  a  conditional  remittitur  of 
damages  found  by  the  jury  to  a  sum  which,  ac- 
cording to  defendant's  claim,  the  jury  could  find 
under  the  evidence^  the  action  of  the  court  was 
not  objectionable  as  involving  an  assessment  of 
damages  because  it  allowed  interest  on  such 
sum. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  620,  620%;  Dec.  Dig.  1 199.*] 

8.  Damaoes   (I   67*)— Actual  Dahaoes— Al- 

I^WANOK  of  INTEBEST. 

Damages  allowed  as  an  equivalent  of  legal 
interest  are  actual  and  not  punitive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  130, 136;  Dec.  Dig.  {  67.*] 

Exceptions  from  Caledonia  Comity  Court; 
Fred  M.  Butler,  Judge. 
Action  by  H.  F.  Griswold  against  B.  R. 


Wentworth  for  deceit  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Reversed  and  remanded. 

Argued  before  R0WEI;L^  C.  J.,  and  MUN- 
SON,  WATSON,  HASEI/TON,  and  POWERS, 
JJ. 

David  B.  Porter,  for  plaintiff.  Robert  W. 
Slmonds  and  J.  Rolf  Scarles,  for  defendant 

HASEI/rON,  J.  This  was  an  action  for 
obtaining  goods  under  false  pretenses.  Two 
counts  In  trover  and  two  in  case  were  Joined. 
One  of  the  counts  In  trover  was  abandoned. 
In  one  of  the  counts  In  case  the  time  was  al- 
leged with  a  contlnuando.  Facts  which  the 
plaintiff's  evidence  tended  to  show  were  as 
follows :  From  May  13, 1903,  to  May  7,  1907, 
the  defendant,  Wentworth,  frequently  bought 
of  the  plaintiff,  Griswold,  small  lots  of  grain. 
For  these  the  defendant  sometimes  paid 
cash,  or  part  cash,  and  occasionally  be  gave 
notes,  all  which  he  paid.  On  the  date  last 
mentioned.  May,  7,  1907,  the  defendant  and 
the  plaintiff  had  a  settlement  In  full  which 
was  completed  through  the  giving  of  a  note 
by  the  former  to  the  latter.  This  note  was 
paid  when  due.  Within  a  week  after  this 
settlement,  the  defendant  opened  a  new  ac- 
count with  the  plaintiff.  This  account  ran 
for  about  a  year — that  Is,  until  May,  22,  1908 
— ^when  the  defendant  gave  his  note  for 
$122.16,  the  amount  then  due.  Immediately 
thereafter  the  defendant  started  another  ac- 
count, which  ran  until  March  27,  1909.  On 
that  date  the  defendant  purchased  of  the 
plaintiff  a  bill  of  goods  amounting  to  $50.75, 
and  on  the  same  day  be  gave  the  plaintiff  a 
note  for  $127.13.  This  note  covered  the  pur- 
chase of  that  date  and  also  all  the  Items  of 
the  amount  which  bad  accrued  since  the  giv- 
ing of  the  note  of  March  22,  1908.  The  two 
notes  last  mentioned,  or  renewals  thereof, 
were  returned  by  the  plaintiff  to  the  defend- 
ant January  20,  1910,  and  the  next  day  this 
suit  was  brought.  On  trial,  the  plaintiff 
claimed  to  recover  on  account  of  the  goods 
tor  which  these  two  notes  were  given  and  on 
account  of  no  other  goods.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  for  the 
amount  of  his  claim.  Thereafter  the  plain- 
tiff moved  for  a  certified  execution,  which 
the  court  refused  to  grant  unless  the  plain- 
tiff would  file  a  remittitur  which  would  re- 
duce bis  claim  to  the  amount  of  the  Item  of 
May  27,  1909,  $50.75,  with  interest  thereon. 
The  remittitur  was  filed,  and  Judgment  was 
rendered  for  the  amount  of  the  verdict  as  so 
reduced. 

[1]  On  trial,  subject  to  objection  and  ex- 
ception, the  plaintiff  was  permitted  to  intro- 
duce evidence  tending  to  show  false  repre- 
sentations made  by  the  defendant  in  May, 
1903,  that  these  representations  were  relied 
on  and  Induced  the  giving  of  credit  to  the  de- 
fendant for  grain  at  that  time,  and,  under 


•For  otbsr  oases  sm  tsm*  topic  and  Mctlon  NUMBBUt  In  Dec.  Dis.  A  Am.  Dig.  Ksy  No.  8ari«s  A  Rep'r  Indexes 


Digitized  by 


Google 


624 


81  ATt.ANTIC  KEPOBTER 


(Vt 


objection  and  exception,  the  plaintiff  Intro- 
duced evidence  tending  to  show  false  repre- 
sentations made  by  the  defendant  on  occa- 
sions wben  notes,  which  tiad  been  paid,  were 
given  by  blm  to  the  plaintiff  in  the  course  of 
the  transactions  of  the  parties  between  1903 
and  1907. 

This  evidence  was  not  admissible  unless  it 
tended  to  show  that  the  transactions  in  Issue 
were  a  part  of  a  series  of  fraudulent  doings 
on  the  part  of  the  defendant,  and,  in  view  of 
the  payments  and  settlement  covering  this 
long  period  of  time  prior  to  the  transactions 
In  question,  this  evidence  did  not  have  that 
tendency.  Eastman  v.  Premo,  49  Vt.  355,  24 
Am.  Rep.  142 ;  Bradley  Fertilizer  Co.  ▼.  Ful- 
ler, 68  Vt.  315,  2  Atl.  162 ;  McCaslier  v.  En- 
right,  64  Vt  488,  24  Atl.  249,  33  Am.  St  Rep. 

[2]  The  plaintiff  hardly  claims  otherwise; 
but  he  urges  that  there  was  no  error  for  the 
reason  that,  as  the  bill  of  exceptions  shows, 
at  the  time  this  evidence  was  received  noth- 
ing had  appeared  with  regard  to  any  settle- 
ment or  payments.  But,  as  evidence  of  the 
payments  and  settlement  came  from  the 
plaintiff,  he  cannot  be  held  to  have  gained 
any  advantage  by  keeping  the  court  In  the 
dark  as  to  the  real  situation  until  the  objec- 
tionable evidence  had  been  received.  There 
is  nothing  In  the  bill  of  exceptions  to  indi- 
cate that  the  plaintiff  did  not  make  the  most 
of  this  Improper  evidence  throughout  the 
case. 

[3]  It  appears  from  the  exceptions  that 
subject  to  objection  and  exception,  the  plain- 
tiff testified  that  whenever  between  May, 
1903,  and  January  1,  1907,  the  defendant 
pave  a  note,  he  made  representations  similar 
to  the  representations  that  he  made  May  27, 
1909,  when  he  obtained  the  goods  represent- 
ed by  the  Item  of  $50.75;  and  that  the  plain- 
tiff did  not  testify  what  those  prior  repre- 
sentations were,  but  only  that  they  were  sim- 
ilar to  those  made  on  the  date  last  referred 
to.  We  think  that  to  permit  this  testimony 
was  error  without  regard  to  the  holding  al- 
ready made,  for  the  line  between  representa- 
tions which  the  law  deems  fraudulent  and 
those  which  it  does  not  so  deem  Is  not  so 
easily  distinguishable  as  to  be  a  matter  of 
common  knowledge,  and  representations 
which  the  law  deems  fraudulent  and  those 
which  It  does  not  so  deem  might  well  seem 
to  a  witness  to  be  "similar." 

[4]  The  plaintiff  testified  that  at  the  time  of 
the  sale  of  the  goods  represented  by  the  item 
of  $50.75  be  and  the  defendant  were  alone, 
that  they  then  talked  over  the  defendant's 
financial  standing,  and  that  the  defendant 
ihen  made  certain  false  representations 
about  bis  property  which  the  plaintiff  relied 
on,  and  by  which  he  was  induced  to  give 
credit  for  the  goods,  though  they  were  not 
then  delivered  to  the  defendant.  The  plain- 
tifTs  wife,  who,  as  the  evidence  tended  to 
show.  Joined  the  plaintiff  and  the  defendant 


Immediately  after  the  plaintiff  had  deter- 
mined to  let  the  defendant  have  the  goods, 
testified,  under  defendant's  objection  and  ex- 
ception, to  a  conversation  that  she  then  had 
with  the  defendant,  while  all  three  of  the 
persons  named  remained  together,  and  that 
the  defendant  said :  "Your  husband  Is  afraid 
be  Is  not  going  to  get  his  pay  for  this  claim. 
He  has  refused  to  let  me  have  It,  but  on 
consideration  and  our  talk  he  has  decided  to 
let  me  have  these  goods,  but  I  don't  see  why 
he  should  be  so  afraid  that  he  ain't  to  have 
his  pay  for  these  goods.  I  own  my  farm  and 
everything  about  me."  She  testified  that  at 
that  time  the  defendant  spoke  about  owning 
a  span  of  horses,  and  that  he  said,  referring 
to  her  husband:  "He  wUl  have  every  cent 
that  I  owe  him,  and  I  have  promised  not  to 
ask  him  to  renew  a  note  again.  When  the 
note  is  due,  I  shall  pay  it"  The  defendant 
argues  that  this  evidence  was  inadmissible 
solely  on  the  ground  that  the  trade  had  been 
concluded,  that  before  this  talk  the  plaintiff 
had  determined  to  give  the  defendant  credit, 
and  that  therefore  this  talk,  though  In  the 
presence  of  the  plaintiff,  could  not  have  been 
relied  on  by  the  plaintiff.  But  nothing  more 
appearing  than  the  bill  of  exceptions  shows, 
we  think  It  is  fairly  to  be  inferred  that  in 
the  conversation,  as  testified  to,  the  defend- 
ant was  merely  repeating  what  he  had  al- 
ready said  to  the  hnsband;  that  he  was  re- 
hearsing the  substance  of  "the  talk"  which 
he  referred  to  as  having  Induced  the  husband 
to  trust  him.  It  is  highly  improbable  that 
after  having  told  the  plaintiff  his  story,  he 
then  and  there  In  the  next  breath  proceeded, 
in  the  plaintiff's  presence,  to  give  any  new 
or  different  account  of  bis  financial  standing. 
So  we  think,  as  the  matter  was  left  that 
the  testimony  of  the  plaintiff's  wife  was  ad- 
missible against  the  defendant  on  the  ques- 
tion of  what  the  representations  made  to  the 
plaintiff  and  upon  which  the  plaintiff  acted 
in  fact  were. 

[5]  The  defendant  objected  to  evidence  as 
to  items  of  goods  other  than  the  item  of 
$50.75  on  the  ground  that  under  the  plead- 
ings there  could  be  a  recovery  on  account  of 
but  one  transaction,  and  he  had  an  exception 
to  a  ruling  of  the  court  admitting  such  evi- 
dence. The  defendant  also  excepted  to  the 
submission  to  the  jury  of  any  question  as  to 
the  right  of  the  plaintiff  to  recover  on  ac- 
count of  such  other  transactions  on  the  ground 
that  there  was  no  evidence  that  any  goods 
except  those  represented  by  the  Item  of 
$50.75  were  obtained  by  fraud.  But,  since 
such  proceedings  were  had  that  the  plaintlll 
entered  a  remittitur  covering  everything  but 
the  claim  as  to  the  item  of  $50.75,  we  do  not 
need  to  consider  the  state  of  the  pleadlnpa 
or  of  the  evidence  in  respect  to  other  claims. 

[6]  The  plaintiff  called  the  defendant  as  a 
witness  and  examined  him  as  to  his  financial 
condition  subsequent  to  May  1,  1907.  Alt 
that  the  defendant  complains  of  with  respect 
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to  this  examination  la  that,  as  lie  claims,  be 
was  compelled  to  testify  that  daring  that 
period  an  his  property  was  exempt  from  at- 
tachment, and  that  whether  or  not  proper- 
ty la  so  exempt  Is  a  question  of  law.  But 
the  questions  put  by  the  plaintiff  had  refer- 
ence to  the  understanding  of  the  defendant, 
during  the  period  In  question,  that  his  prop- 
erty was  exempt,  and  the  testimony  that  it 
was  In  fact  exempt  was  volunteered  by  the 
defendant.  Now  the  understanding  of  the 
defendant'  that  his  property  was  exempt 
might  well  bear  upon  the  question  of  fraud- 
ulent intent,  and  so  the  only  claim  of  error 
urged  under  this  exception  Is  without  force. 

[7]  After  reciting  the  motion  for  a  certi- 
fied execution,  the  conditional  order  of  the 
conrt  that  the  x)1alntlff  file  a  remittitur  of  all 
of  the  verdict  except  $50.75,  and  Interest 
thereon,  and  after  reciting  that  the  remltti- 
tnr  was  filed,  and  that  Judgment  was  ren- 
aered  for  the  sum  last  named  with  interest, 
and  that  a  certified  execution  was  granted, 
the  exceptions  add,  "to  all  of  which  the  de- 
fendant was  duly  allowed  an  exception."  All 
that  the  defendant  complains  of  under  this 
exception  is  that  the  court  assessed  the  dam- 
ages by  way  of  Interest;  whereas.  It  was  for 
the  Jury  to  do  that.  But  the  court  did  not 
assess  the  damages,  but  it  ordered  a  con- 
ditional remittitur,  of  damages  already  found 
by  the  jury,  down  to  a  sum  which,  accord- 
ing to  the  defendant's  own  claim,  the  Jury 
bad  a  right  to  find  under  the  evidence. 

[I]  The  defendant  further  suggests  that 
it  was  for  the  ^nry  to  say  whether  exem- 
plary, or  punitive,  damages  should  be  allowed. 
Bat  damages  allowed  as  an  equivalent  of  le- 
gal Interest  are  actual  and  not  punitive ;  and 
wbat  Is  said  of  exemplary,  or  pnnltlTe,  dam- 
ages is  Irrelevant. 

The  evidence  erroneously  received  went  as 
mncb  in  aid  of  the  recovery  of  the  damages 
not  remitted  as  of  those  which  were  remit- 
ted, and,  accordingly.  Judgment  la  reversed, 
and  tbe  canse  la  remanded. 


LANO  V.  CLARK. 

(Snpreme  Oonrt  of  Vermont.    Bwex.    Oct  18, 
1911.) 

1.  Witnesses  (8  144*)  —  DiSQUALiyiCATiON — 
SoBviviRa  Pabot. 

P.  S.  1589,  disqualifying  a  party  as  a  wit- 
ness where  the  other  party  to  tbe  transaction 
la  dead,  did  not  disqualify  the  grantor  of  plain- 
tiff's father,  since  deceased,  to  testify  as  a 
witness  for  plaintiff  to  having  conveyed  the 
land  In  controversy  to  plaintiff's  father  by  a 
deed  claimed  to  have  been  lost,  and  tills  the 
more  where  such  deed  was  used  only  in  aid  of 
plaintiff's  claim  of  adverse  possession  and  not 
as  a  link  in  liis  chain  of  title. 

[Ed.   Note.— For-  other  cases,   see   Witnesses, 
Dec.  Dig.  §  144.*] 


2.  AnVERSK  P0B8I88I0H  (g  71*)— CLAIX  of  TI- 

Ti,E — Deed. 
A  deed  may  aid  a  claim  of  title  by  adverse 
possession,  though  no  title  in  the  grantor  there- 
in is  shown. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session,  Cent   Dig.   {|  415-429;    Dec.   Dig.   { 

3.  WiTHESSKS    (S    282%*)  —  Cboss-Examina- 
WON — Matebialitt. 

Where  the  grantor  of  plaintiff's  father  on 
cross-examination  testified  that  he  had  not 
been  a  party  to  a  suit  against  defendant  relat- 
ing to  tbe  land,  and  it  was  then  admitted  that 
he  had  been  a  party  to  a  chancery  suit  involv- 
ing the  title  to  the  same  land,  the  court  did 
not  err  in  refusing  to  compel  him  to  further 
state  whether  he  was  not  a  party  to  such  bill. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  928,  990-992;  Dec.  Dig.  { 
282%.*] 

4.  Evidence  (J  143*)— Aduissibilitt— Matk- 

BIALITT. 

Where  a  witness  in  ejectment  had  previous- 
ly stated  that,  after  he  had  executed  a  deed  to 
the  land  to  plaintiff's  father,  he  "expected" 
that  the  latter  owned  the  land  all  the  time 
until  snit  was  brought,  the  court  did  not  err 
in  sustaining  an  objection  for  immateriality  to 
a  question  whether  he  ever  declared  on  oath 
that  another  was  tbe  owner  of  tbe  land  to  his 
best  knowledge  and  belief. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  143.*] 

5.  Trial  (§  59*)— Reception  of  Evidence— 
Oroeb  of  Proof. 

Defendant  in  ejectment  could  not  as  a  mat- 
ter of  right  inject  a  d^ed  into,  the  case  on  cross- 
examination  of  a  witness,  where  the  offer  of 
the  deed  was  neither  direct  nor  cross-examina- 
tion, and  especially  where  it  did  not  tend  to 
show  title. 

[EM.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  59.*] 

3.  Ejeotmbnt  (i  94*)  —  Description  —  Evi- 
dence. 
Where,  lo  ejectment  to  recover  lot  71  of 
the  second  division  of  lands  in  the  town  of 
Brighton,  It  appeared  that  defendant  had  paid 
taxes  on  the  land  as  "lot  71,"  and  he  further 
testified  that  as  lister  of  lands  in  that  town  for 
taxation  he  recalled  to  whom  lot  71  had  been 
set  in  the  list,  and  in  1890  discovered  that 
there  was  a  break  in  the  title  to  the  lot,  that 
he  was  familiar  with  the  lots  and  ranges  in 
that  town,  and  that  there  was  a  lot  "71"  in  the 
Second  division,  he  was  not  entitled  to  a  ver- 
dict on  the  ground  that  the  evidence  showed 
that  the  town  was  never  allotted  or  divided, 
so  that  a  description  of  land  as  "lot  71"  in  the 
Second  division  of  lands  in  that  town  described 
nothing. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  S  94.*] 

7.  ElirECTUENT   (§   109*)— Right   to    Relief- 
Direction  OF  Verdict. 

Since  in  ejectment  plaintiff  is  entitled  to 
recover  "according  to  his  right,"  where  there 
was  evidence  authorizing  a  recovery  for  at  least 
part  of  the  land  sued  for  on  a  claim  of  ad- 
verse possession,  defendant  was  not  entitled  to 
the  direction  of  a  verdict  because  of  the  al- 
leged invalidity  of  plaintiff's  record  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  i  312 ;   Dec.  Dig.  $  109.*] 

8.  Ejectment  (§  110*)— Trial— Instructions. 

An  instruction  in  ejectment  that  plaintiff 
must  show  a  right  to  the  premises  superioj:  to 
that  of  the  defendant  was  not  objectionabi^'^as 
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leaving  the  fary  to  infer  that  defendant  mnst 
show  some  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  i  110.*] 

9.  Appeal  awd  Ebbob  (J  1066*)— RBvntw— 

IW8TBUCTI0N&— PBEJUDICB. 

Where  in  ejectment  defendant's  evidence 
did  not  tend  to  prove  title  by  adverse  posses- 
sion, defendant  vas  not  prejudiced  by  an  in- 
struction that  as  the  court  understood  the  mat- 
ter defendant  did  not  claim  that  he  had  made 
out  title  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220 ;  Dec.  Dig.  {  1066.*] 

10.  Tbial  (S  252*)— Inbtbucth»»b— Applica- 
biutt  to  evidehos. 

Where  in  ejectment  there  was  no  evidence 
that  plaintiff's  father  died  intestate  and  that 
plaintiff  was  his  sole  heir,  the  court  erred  in 
enbrnitting  to  the  jury  whether  plaintiff  "or 
his  ancestor"  had  made  out  title  by  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  506-612;   Dec.  Dig.  {  252.*] 

11.  Tbial   (|  283*)  —  Inbtbuctiohs  —  BSxcbp- 

TIONS. 

An  exception  to  an  instruction  as  given 
does  not  raise  the  question  whether  there  was 
error  in  failing  to  give  another  or  further  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  607 ;   Dec.  Dig.  i  283.*] 

12.  Tbial  (S  251*)— Insibuctions— Applica- 
BiLmr  TO  iBsnES. 

Where  in  ejectment  there  was  no  claim-  or 
suggestion  made  during  the  trial  that  the  rights 
of  tenants  in  common  were  involved,  defend- 
ant was  not  entitled  to  object  to  an  Instruction 
that,  if  plaintiff's  father  had  acquired  title 
to  the  property  by .  adverse  possession  before 
he  conveyed  It  .to  plaintiff,  then  the  deed  would 
be  a  conveyance  of  "the  interest  therein  de- 
scribed." etc.,  because  it  contained  nothing 
with  reference  to  the  rights  of  tenants  in  com- 
mon to  maintain  ejectment  against  each  other. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  251.*] 

15.  Appeal   and  Ebbob   ((  1078*)— Bbikps- 
Aboument  ot  Exceptioks. 

An  exception  not  ar^ed  in  defendant's 
brief  will  be  treated  as  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i!  4256-4281;    Dec  Dig.  i 
1078.^] 
14.  Tbial  (|  252*)— Inbtbuctioms— Abstbaot 

Request. 
A  request  to  charge  on  an  abstract  ques- 
tion of  law  not  applied  to  the  evidence   was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  505,  696-612 ;    Dec.  Dig.  |  252.*] 

16.  Tbial   ({   260*)— Irbtbttotionb— Reqxtebt 

TO  CHABOB— iNSTBCCmOHB  GiVER. 

It  is  not  error  to  refuse  a  request  to  charge 
the  substance  of  which  is  covered  by  instruc- 
tions given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  651-«58;   Dec.  Dig.  f  260.*] 

16.  Tbial   (J  252*)— In8T«uotioh»— Appuca- 
BiLiTT  TO  Evidence. 

In  ejectment  plaintiff  testified  that  he 
knew  nothing  of  a  deed  of  the  land  from  H. 
to  his  father  until  about  the  time  a  suit  was 
started,  and  also  that  he  did  not  know,  and 
never  knew^  just  where  the  lines  were,  ap- 
parently referring  to  tb»  strip  of  the  land  on 
which  certain  haying  was  done.  Held,  that 
such   evidence  of  plaintiff's  ignorance  did   not 


warrant  an  instruction  that  plaintiff  at  the 
time  he  cut  the  hay  had  no  knowledge  of  any 
writing  giving  the  land  in  question  to  himself 
or  his  father,  and  defining  its  limits,  or  of  any 
definite  monuments  indicating  such  limits,  and 
hence  the  jury  must  find  that  plaintiff  was  not 
occupying  a  part  under  a  claim  to  the  whole 
of  a  larger  tract  of  definite  limits,  and  could 
only  recover  what  he  actually  occupied. 

[Ed.  Note.— For  other  oases,  see  Trial,  Cent. 
Dig.  H  596-«12;   Dec  Dig.  i  252.*] 

17.  Adverse    Possession    (J   116*)— Iwbtbuc- 

TI0N8. 

A  request  to  charge  in  ejectment  that  it 
did  not  appear  that  any  definite  monuments 
had  ever  been  erected  by  plaintiff,  or  any  one 
through  whom  he  claimed,  and  hence  the  jury 
must  find  that  he  could  only  recover  to  the 
limits  of  what  he  actually  occupied,  was  prop- 
erly refused  under  the  rule  that  actual  pos- 
session of  a  part  of  a  lot  may  give  constructive 
possession  of  the  whole  if  it  has  boundaries 
sufficiently  well  indicated,  without  reference  to 
who  erected  such  boundaries  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  {  116.*] 

Exceptions  from  Essex  Oonnty  Court; 
Wlllard  W.  Miles,  Judge. 

Ejectment  by  B.  J.  Lang  against  George 
L.  Clark.  Verdict  for  plaintiff,  and  de- 
fendant brings  exceptions.  Reversed  and  re- 
manded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON.  and  POW- 
ERS, JJ. 

George  L.  Hunt,  Robert  W.  Slmonds,  and 
J.  Rolf  Searles,  for  plaintiff.  H.  W.  Blake, 
for  defendant 

HASELTON,  J.  This  is  an  action  of 
ejectment  for  "lot  71"  of  the  Second  divi- 
sion of  lands  in  the  town  of  Brighton.  The 
case  was  tried  by  Jury  and  the  verdict  was 
for  the  plaintiff  for  the  possession  of  the 
lot  and  for  damages  and  costs.  Judgment 
was  rendered  on  the  verdict,  and  the  defend- 
ant excepted. 

At  the  outset  the  plaintiff  claimed  to  be 
able  to  show  a  perfect  record  title;  but  on 
trial  he  abandonded  this  claim  and  relied 
upon  title  by  adverse  possession.  He  in- 
troduced, without  objection,  a  deed  from  his 
father  to  him,  executed  AprU  27,  189^.  The 
description  In  this  deed  was  of  an  undivided 
half  of  certain  lands  including  tlie  lot  in 
question.  The  plaintifTs  counsel  say  here  that 
upon  reflection  they  take  the  view  that  the 
deed  conveyed  lot  71  in  its  entirety;  but 
this  was  not  their  claim  below;  and  the 
fair  and  natural  construction  of  the  deed  is 
that  above  given  it,  the  construction  given 
it  on  trial  by  both  parties  and  by  the  court 

[1]  The  plaintiff  introduced  evidence  tend- 
ing to  show  that  between  1876  and  1880  S. 
D.  Hobson  deeded  the  lot  in  question  to  the 
plaintiff's  father  and  grantor,  A.  J.  Lang, 
by  a  warranty  deed  which  was  never  record- 
ed and  which  was  lost  The  evldenoe  of  the 
giving  of  the  lost  deed  came  solely  from  Mr. 
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EobBon,  tbe  grantor  therein;  and  the 
grantee,  the  plaintiff's  father,  having  died 
before  the  commencement  of  this  suit,  the 
defendant  claimed  that  Hobson  was  disquali- 
fied from  giving  this  testimony  on  the 
ground  that  he  was  the  survlTing  party  to 
the  contract,  or  cause  of  action,  in  issue 
and  on  trial.  P.  S.  1589.  But  this  statute 
did  not  disqualify  the  witness.  In  Sowles 
V.  Buaer,  71  Vt  271,  44  AU.  355,  where  the 
title  to  real  estate  was  in  question,  it  was 
expressly  held  that  a  grantor  in  the  chain 
of  title  of  one  of  the  parties  was  not  dis- 
qualified under  the  statute  from  testifying, 
although  his  grantee  was  dead.  Still  less 
was  Hobson  disqualified  because  the  deed 
given  by  him  to  the  plaintiff's  father,  who 
was  dead,  was  used  not  as  a  link  in  a 
clialn  of  title,  but  in  aid  of  the  plaintiff's 
claim  of  adverse  possession. 

[21  The  defendant  had  a  further  exception 
to  all  this  testimony  of  Mr.  Hobson  about 
the  giving  of  the  lost  deed  on  the  ground 
that  no  title  to  the  land  had  been  shown  in 
Mr.  Hobson.  But  a  deed  may  aid  a  claim 
of  title  by  adverse  possession,  although  no 
title  in  the  grantor  therein  is  showu,  and 
so  tlUs  exception  was  not  well  taken. 

[8]  On  cross-examination  the  defendant 
elicited  from  the  witness,  no  objection  bdng 
made,  testimony  to  the  effect  that  after  he 
executed  the  deed  he  claimed  no  interest 
In  fhe  land,  "expected"  tliat  I^ng  was  the 
owner  all  the  time  until  this  suit  was 
brought,  never  heard  of  any  one  else  having 
any  interest  in  the  land  until  about  the  time 
this  suit  was  sterted,  when  he  heard  of  the 
defendant's  claim  to  the  land,  and  that  he 
himself  was  not  a  party  to  a  suit  against 
the  defendant  relating  to  this  same  land. 
He  was  then  asked  if  he  was  not  a  party 
to  a  bill  in  chancery  that  was  brought 
against  the  defendant  To  this  question 
objection  was  made,  and  the  reasons  given 
were  that  it  was  asked  to  show  the  extent 
of  the  knowledge  of  the  witness,  and,  in 
general,  that  if  the  witness  had  been  made  a 
party  orator  to  a  suit  In  chancery  It  was 
material  whether  he  knew  it  or  not.  De- 
fendant's counsel  stated  that  they  expected 
to  make  use  of  this  chancery  suit  in  their 
defense.  PlaintUTs  counsel  then  stated  that 
a  suit  In  chancery  was  brought  and  that 
the  witness  was  made  a  party.  By  the  state- 
ment of  the  plaintiff's  counsel,  and  not  pre- 
viously, it  appeared  that  the  chancery  suit 
talked  about  related  to  the  land  in  question. 
After  some  discussion  the  court  excluded 
the  question.  The  witness  had  already  tes- 
tified that  he  was  not  a  party  to  any  suit 
against  the  defendant  relating  to  this  land, 
and,  as  it  had  appeared  from  an  admission 
made  in  open  court  that  this  was  not  so, 
the  defendant  did  not  need  to  repeat,  in 
substance,  a  question  already  put  and  an- 
swered. State  V.  Donovan,  75  Vt  308,  318, 
55  Atl.  611.  If  the  plaintiff  had  sought  to 
relieve   bis   witness   from   the  position   in 


which  his  testimony  had  placed  him,  a  dif- 
ferent question  would  have  been  presented. 
The  bill  in  chancery  is  in  no  way  made  a 
part  of  the  bill  of  exceptions.  We  find  no 
error  in  the  action  of  the  coort  in  respect 
to  this  cross-examination. 

[4]  The  witness  Hobson  was,  in  further 
cross-examination,  shown  a  paper  bearing  a 
signature  which  be  identified  as  his.  He 
was  then  asked  if  he  claimed  an  interest  in 
the  land  at  the  time  he  signed  the  paper. 
There  was  no  evidence  as  to  what  the  paper 
was,  or  when  it  was  signed.  The  question 
was  objected  to  and  excluded.  To  its  ex- 
clusion no  exception  was  token.  The  wit- 
ness was  then  asked:  "Did  you  ever  declare 
upon  oath  that  Mr.  C.  T.  Fitzgerald  was  to 
your  best  knowledge  and  belief  the  owner 
of  the  land?"  The  witness  was  not  permit- 
ted to  answer  this  question,  and  the  defend- 
ant excepted. 

The  testimony  theretofore  given  by  the 
witness  as  to  what  he  "expected"  about  the 
ownership  of  the  land  after  he  gave  his  deed 
to  Lang  was  brought  out  on  cross-examina- 
tion, and,  except  so  far  as  it  was  a  disclaim- 
er of  title  and  interest  in  himself  thereafter, 
was  of  no  sort  of  consequence,  and  the  ques- 
tion which  the  court,  was  asked  to  rule  on 
was  a  prolongation  of  an  immaterial  line  of 
inquiry.  It  was  proper  for  the  court  to 
exclude  the  question. 

The  plaintiff  as  a  part  of  his  opening  case 
called  the  defendant  as  a  witness  and  show- 
ed by  hlin  that  he  had  cut  over  the  lot  in 
question,  and  had  a  lumber  camp  on  it,  and 
that  be  had  at  all  times  from  1903  or  1904 
down  to  the  time  of  trial  claimed  to  own  the 
lot  in  question.  This  evidence  as  to  claim 
was  obviously  for  the  purpose  of  showing, 
as  a  part  of  the  plaintiff's  case  In  ejectment, 
that  the  acts  of  the  defendant  on  the  land 
were  possessory.  Thereupon  the  defendant 
under  examination  by  his  own  counsel  testi- 
fied that  he  had  purchased  lot  71  from 
Charles  Fitzgerald,  and  he  then  offered  in 
evidence  a  quitclaim  deed  of  the  lot  from 
Charles  Fitzgerald  to  himself  dated  January 
22,  1903.  This  deed  was  received  in  evi- 
dence as  tending  to  show  what  the  defend- 
ant claimed.  The  defendant  then  further 
testified  to  the  payment  of  taxes  on  66  or  67 
acres  of  the  lot  from  1903  down  to  the  time 
of  trial,  and  that  In  one  or  two  years 
during  that  period  he  had  paid  toxes  on 
76  acres,  the  whole  acreage  of  the  lot  The 
defendant  then  offered  a  land  contract  dated 
April  20,  1862,  by  which  one  Woodbury 
agreed  to  convey  the  lot  in  question  and 
other  lots  to  one  Pratt  when  the  latter 
should  have  paid  therefor  certain  sums  of 
money.  Nothing  else  was  offered  in  con- 
nection with  this  deed,  and  it  was  excluded. 
Its  exclusion  was  premier,  as  there  was  noth- 
ing about  it  or  the  offer  of  it  to  suggest  its 
relevancy.  The  defendant  then  offered  a 
quitclaim  deed  of  the  lot  from  Pratt  to  Um- 
self  dated  October  15,  1906^  which  was  some 
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time  Attet  the  suit  was  brought  but  before 
the  trial.  This  was  offered  "to  explain  de- 
fendant's examination  by  the  plaintiff  in 
which  he  had  testified  that  he  had  claimed 
title  to  the  land  ever  since  he  got  the  deed 
from  Fitzgerald  and  claimed  title  to  the 
land  at  the  time  of  the  trial,  and  also  as 
tending  to  show  title,  claim  of  title,  and 
color  of  title  in  the  defenda^it,  the  limits 
of  the  defendant's  claim,  and  the  nature  of 
his  claim." 

[5]  The  deed  was  excluded  as  not  being 
proper  cross-examination  and  as  being  in- 
admisyible  under  the  offer.  The  offer  of 
this  deed  was  in  no  sense  either  direct  exam- 
ination or  cross-examination  of  the  witness; 
but  the  deed  was  offered  as  Independent 
evidence,  and  as  such  the  defendant  could 
not,  as  matter  of  right,  inject  it  into  the 
case  before  the  plaintiff  rested.  Besides, 
it  was  properly  excluded  under  the  offer, 
for  it  did  not  tend  to  show  title,  and  so,  in 
any  Tiew,  the  offer  was  too  broad. 

[I]  At  the  close  of  all  the  evidence  the  de- 
fendant moved,  on  various  grounds,  for  the 
direction  of  a  verdict  In  his  favor.  One 
ground  of  the  motion  was  based  on  the 
claim  that  there  was  nothing  in  the  evi- 
dence tending  to  show  that  the  town  of 
Brighton  was  ever  allotted  or  divided,  and 
that  so  a  description  of  land  as  lot  71  in 
the  Second  division  of  lands  in  that  town 
described  nothing. 

The  defendant  had  introduced  evidence 
on  his  part  that  one  C.  T.  Fitzgerald  bad 
paid  taxes  on  "lot  71,"  and  he  had  called  a 
witness,  one  Parsons,  and  had  had  him 
testify  to  familiarity  with  the  lot,  its  lo- 
cation and  character,  and  the  kinds  of  tim- 
ber growing  on  It  And,  In  fact,  the  defend- 
ant himself  had  taken  the  stand  and  testi- 
fied as  to  lot  71,  what  kind  of  a  lot  it  was, 
told  about  what  he  tiad  done  on  it,  said  he 
had  a  map  of  it,  told  about  the  line  that 
Joins  it  to  lot  70,  and  what  proportion  of 
the  timber  on  lot  71  be  had  cut  and  removed. 

The  defendant  had  further  testified  that 
he  has  been  lister  of  the  town  of  Brighton, 
and  he  recalled  to  whom  lot  71  had  been 
set  in  the  list;  that  in  1890  he  had  discover- 
ed that  there  was  a  break  in  the  title  to  lot 
71.  He  had  testified  that  the  Second  divi- 
sion lots  in  Brighton  were  supposed  to  be  76 
acres  each.  He  had  testified  that  he  was 
familiar  with  the  lots  and  ranges  in  the 
town  of  Brighton,  and  that  there  was  a  lot 
71  in  the  Second  division.  In  fact,  the  de- 
fendant introduced  a  sketch  showing  a  dia- 
gram of  the  lot  and  various  things  about 
It.  On  the  defendant's  own  testimony  "lot 
71"  was  a  good  description  of  a  definite 
tract  of  land,  as  good  a  description  as 
"Blackacre"  would  be  of  a  tract  known  and 
called  "Blackacre."  The  motion  could  not 
prevail  on  the  ground  named. 

[1]  The  other  grounds  of  the  motion  for  a 
verdict  in  favor  of  the  defendant  related  to 
the  title  ot  the  plaintiff  to  lot  7L    But  the 


motion  could  not  be  granted  on  ,any  of  these 
grounds,  for,  without  reference  to  the  title 
to  the  whole  lot,  there  was  evidence  to  be 
submitted  to  the  Jury  tending  to  show  title 
in  the  plaintiff  by  actual  adverse  possession 
to  10  acres  or  so  of  the  lot,  and  in  ejectment 
a  plaintiff  la  entitled  to  recover  "according 
to  his  right,"  and,  if  the  evidence  warrants, 
he  may  recover  possession  of  a  part  of  the 
land  sued  for,  though  he  may  fail  as  to  the 
whole.  The  defendant  recognized  this  doc- 
trine and  the  evidence  to  which  it  might 
apply  in  what  he  denominated  the  third 
ground  of  his  motion  for  a  verdict,  for  tliat 
was  a  claim  that  if  the  plaintiff  bad  been 
in  adverse,  continuous,  notorious  possession 
of  land  in  question  for  15  years  before  the 
commencement  of  the  salt,  he  tiad  only  been 
in  possession  of  a  narrow  strip  near  the 
river  that  he  had  cut  haystack  bottoms  off 
from,  and  had  not  been  in  possession  of  the 
whole,  and  tliat  claim  closed  with  a  request, 
not  that  a  verdict  be  directed  for  the  defend- 
ant, but  that  the  court  direct  the  Jury  tliat 
the  plaintiff  could  recover  only  the  narrow 
strip  Indicated. 

[S]  There  were  some  exceptions  to  the 
charge.  The  first  was  to  an  instruction  by 
the  court  that  the  plaintiff  in  order  to  re- 
cover must  show  a  right  to  the  premises  su- 
perior to  that  of  the  defendant  It  is  now 
claimed  that  this  instruction  was  erroneous 
l)ecause  it  implied,  or  left  the  Jury  to  infer, 
that  the  defendant  must  show  some  title. 
But  neither  the  passage  excepted  to  nor  the 
charge  as  a  whole  is  capable  of  the  con- 
struction which  the  defendant  fears  may 
have  been  put  upon  it 

The  defendant  also  excepted  because  the 
court  said  to  the  Jury  that  he  thought  there 
was  no  evidence  in  the  case  tending  to  show 
that  the  defendant  had  title  by  adverse  pos- 
session. In  making  this  statement  however, 
the  court  was  correct  as  the  transcript 
shows. 

[I]  The  defendant  excepted,  likewise,  to 
the  statement  of  the  court  to  the  Jury  that 
as  the  court  understood  the  matter,  the  de- 
fendant did  not  claim  that  he  had  made  out 
title  by  adverse  possession.  The  defendant's 
counsel  now  makes  the  contention  that: 
"Though  the  court  might  have  been  right  in 
holding  that  the  defendant's  evidence  did 
not  tend  to  prove  title  by  adverse  possession, 
it  was  wrong  to  charge  that  be  made  no 
claim  of  title  by  adverse  possession,  as  it 
may  have  raised  an  unfavorable  presumptlou 
in  the  minds  of  the  Jury  against  the  defend- 
ant" But  we  do  not  think  that  the  defend- 
ant was  prejudiced  because  the  court  did 
not  tell  the  Jury  that  the  defendant  had  been 
making  an  unfounded  claim. 

The  defendant  also  excepted  to  the  charge 
of  the  court:  "That  the  plaintiff  claimed 
that  he  bad  taken  possession  under  the  deed, 
under  color  of  title,  from  Mr.  Hobson  and 
laid  claim  to  the  entire  lot"  This  excep- 
tion seems  to  relate  to  the  claim  of  the  plain- 
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tiff  asserted  at  the  trial,  and  we  gather  that 
It  -was  a  correct  statement  of  the  claim  so 
asserted,  and  was  preliminary  to  a  state- 
ment of  what  would  be  necessary  to  sus- 
teln  the  claim.  Here  was  no  ground  for  the 
exception. 

[10]  The  defendant  excepted  to  the  charge 
of  the  court  "in  submitting  to  the  Jury  the 
question  whether  the  plaintiff  or  his  ancestor 
bad  made  out  the  kind  of  adverse  possession 
required."  This  exception  was  taken  on 
the  ground  "that  there  was  no  evidence  In 
the  case  tending  to  show  that  the  plaintiff 
was  the  heir  of  Andrew  J.  Lang,  that  An- 
drew 3.  Lang  died  intestate,  or  that  B.  J. 
Lang  was  his  heir,  or  only  heir,  or  only  son." 

We  have  examined  the  charge  to  see  If  It 
could  be  fairly  considered  that  in  referring 
to  the  plaintitTs  ancestor  the  court  meant, 
and  was  understood  to  mean,  to  refer  sim- 
ply to  the  plaintlfTs  father  as  the  grantor 
In  the  deed  of  1893  purporting  to  convey  to 
the  plaintiff  an  undivided  half  Interest  in  the 
lot  In  question,  and  we  think  it  probable 
that  the  court  was  not  so  understood  and  did 
not  intend  to  be  so  understood.  In  the  dis- 
cussion of  the  defendant's  motion  for  a  ver- 
dict, made  at  the  close  of  the  plaintiff's  evi- 
dence, the  plaintiff's  counsel,  after  referring 
to  the  deed  from  the  father  to  the  son  of 
an  undivided  half  Interest,  based  a  further 
claim  of  the  plaintiff  upon  alleged  testimony 
that  the  father  died  Intestate,  and  that  the 
plaintiff  was  his  sole  heir.  The  court  had  no 
recollection  of  such  testimony,  and  the  de- 
fendant's counsel  then  denied  having  heard 
any  such  testimony ;  but  the  plaintlfTs  coun- 
sel was  positive  about  It,  and,  after  again 
referring  to  the  deed  of  1893  of  an  undivided 
half,  and  being  reminded  by  the  court  that 
that  was  a  deed  of  an  undivided  half,  coun- 
sel asserted  that  the  plaintiff  had  the  whole 
because  he  was  the  sole  heir  of  his  father 
who  died  intestate.  The  court  said  to  coun- 
sel: "If  that  evidence  isn't  in,  why,  you  are 
liable  to  get  a  reversal."  One  of  the  plain- 
tiff's counsel  thereupon  said  that  he  had  no 
doubt  at  all  about  It,  and  the  other  of  pleln- 
tUTs  counsel  said:  "We  are  willing  to  take 
the  chance."  In  disposing  of  the  motion,  the 
court  stated  that  It  acted  upon  the  assur- 
ance of  counsel  for  the  plaintiff  that  the 
evidence  was  as  they  claimed  It  to  be. 

At  the  close  of  all  the  evidence  the  motion 
was  renewed,  and  nothing  was  then  said  to 
indicate  that  the  plaintiff  had  in  any  way 
changed  his  claim  as  to  how  the  evidence 
stood,  nor  that  the  court  had  ceased  to  rely 
upon  the  assurances  of  the  plalntltCs  counsel 
in  that  regard.  But  there  was  in  fact  no 
evidence  that  the  plaintiff's  father  died  In- 
testate, and  that  the  plaintiff  was  his  sole 
heir,  and  the  matter  stood  as  the  defend- 
ant's counsel  now  claim,  and  as  they  claimed 
before  the  court  at  the  time  of  taking  the 
exception  now  under  consideration.  The 
plaintiff's  counsel  evidently  thought  that  they 
bad  Introduced  evidence  which  they  had  fail- 


ed to  offer,  and  the  court,  misled  by  their 
assurance,  erroneously  charged  as  to  the 
bearing  of  possession  by  the  plaintiff's  an- 
cestor upon  the  right  and  title  of  the  plain- 
tiff. 

The  court  charged  the  Jury  that.  If  the 
father  had  acquired  title  to  lot  71  by  ad- 
verse possession  before  he  gave  the  deed  of 
1893  to  his  son,  then  that  deed  would  be  a  con- 
veyance of  "the  Interest  therein  described" 
as  complete  as  If  the  father's  title  had  been 
by  actual  deed. 

[11]  The  defendant  excepted  to  this  por 
tlon  of  the  charge,  claiming  that  It  was  er- 
roneous because  It  contained  nothing  with 
regard  to  the  rights  of  tenants  in  common 
to  maintain  ejectment  against  each  other. 
But  an  exception  to -an  instruction  as  given 
does  not  raise  the  question  of  whether  or 
not  there  was  error  in  falling  to  give  some 
other,  or  further,  instruction.  Lynds  v.  Ply- 
mouth, 78  Vt  216,  50  Atl.  1083 ;  Morrisette 
V.  C.  P.  By.  Co.,  76  Vt.  267,  56  AU.  1102. 

[12]  During  the  trial  there  had  been  no 
claim  or  suggestion  that  the  rights  of  ten- 
ants In  common  were  Involved  in  the  case, 
and  this  is  conceded,  and  for  that  reason  the 
defendant  cannot  complain  of  a  strict  ap- 
plication of  the  rule  above  stated. 

[13]  The  defendant  excepted  to  the  failure 
of  the  court  definitely  to  submit  to  the  Jury 
the  question  whether  Hobson  gave  a  deed 
of  the  fee  of  lot  71  to  the  plaintlfTs  father, 
and  to  the  failure  of  the  court  to  instruct 
the  Jury  that.  If  they  failed  to  Mud  that 
Hobson  did  give  such  deed,  then  their  verdict 
should  be  for  the  defendant  We  do  not 
find  that  this  exception  is  referred  to  on 
the  defendant's  brief,  and  we  therefore  treat 
It  as  waived.  We  do  not  say  that  that  ques- 
tion should  not  have  been  submitted  to  the 
Jury. 

The  remaining  exceptions  to  the  charge, 
set  out  in  the  bill  of  exceptions  and  relied 
on,  raise  no  questions  which  have  not  been, 
in  substance,  already  considered. 

The  defendant  presented  six  written  re-  ^ 
quests  to  charge.  With  the  first  and  last  of 
these  requests  the  court  complied  to  the 
satisfaction  of  the  defendant  To  the  failure 
of  the  court  to  comply  with  the  other  four 
the  defendant  excepted. 

[14]  The  defendant's  second  request  was 
an  abstract  proposition  of  law,  a  single  sen- 
tence taken  from  an  opinion  of  this  court, 
without  reference  to  the  matter  of  the  con- 
text, and  with  nothing  to  Indicate  bow  the 
Jury  were  to  apply  It  to  the  evidence  In  the 
case.  It  was  not  error  for  the  court  to  de- 
cline to  give  It 

[15]  The  defendant's  third  request  related 
to  the  necessary  elements  of  the  adverse  pos- 
session claimed  by  the  plaintiff,  and  we  think 
that  so  far  as  it  was  applicable  to  the  evi- 
dence. It  was  In  substance  complied  with. 
It  called  for  a  charge  upon  the  subject  of 
abandonment  after  title  has  been  gained 
by  adverse  possession;  but  we  are  referred 
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to  no  evidence  tliat  would  have  made  an 
Instruction  upon  that  point  pertinent 

[IS]  The  defendant's  fourth  request  was  as 
follows:  "It  appears  that  plaintiff  at  the 
time  he  cut  the  bay  upon  the  land  had  no 
knowledge  of  any  writing  giving  the  land 
In  question  to  himself  or  his  father  and  de- 
fining its  limits,  or  of  any  definite,  or  no- 
ticeable marks,  or  monuments,  indicating 
such  limits.  Therefore  you  must  find  that 
the  plaintiff  was  not  occupying  a  part  under 
a  claim  to  the  whole  of  a  large  track  of  def- 
inite limits,  and  that  he  can  only  recover 
what  he  actually  occupied."  It  does  appear 
from  the  plaintiff's  own  testimony  that  he 
knew  nothing  of  the  deed  from  Judge  Hob- 
son  to  bis  father  antU  about  the  time  this 
suit  was  started.  As  to'  the  plaintiff's  knowl- 
edge, of  marks,  or  monuments,  the  part  of 
tbe  transcript  to  which  the  defendant  refers 
us  shows  that  he  admitted  that  he  did  not 
know,  and  never  knew,  Just  where  the  lines 
are  "down  there,"  apparently  referring  to 
the  narrow  strip  on  which  the  haying  was 
done.  Unless  there  Is  evidence  to  which  the 
defendant  has  not  called  our  attention,  the 
court  would  not  have  been  Justified  in  at- 
tributing to  the  plaintiff  the  degrees  of  Ig- 
norance recited  In  this  request,  so  we  assume 
that  tbe  court  was  warranted  In  denying  the 
request 

[17]  Tbe  defendant's  fifth  request,  the  last 
one  not  compiled  wlth^  was  this:  "It  does 
not  appear  that  any  definite  and  noticeable 
monuments,  or  marks,  have  ever  been  erected, 
by  tbe  plaintiff,  or  any  one  through  whom  he 
claims.  Therefore  you  must  find  that  he  can 
only  recover  to  tbe  limits  of  what  Is  actually 
occupied."  But  actual  possession  of  a  part 
of  a  lot  may  give  constructive  possession  of 
the  whole  lot.  If  it  has  boundaries  sufficient- 
ly well  Indicated  by  whomsoever  those  bound- 
aries may  have  been  "erected"  or  Indicated 
upon  the  land.  So  the  court  would  not  have 
been  warranted  In  complying  with  the  re- 
quest under  consideration. 

Judgment  reversed,  and  cause  remanded. 


BELL'S  ESTATE  et  al.  v,  ST  JOHNSBURY 

&  L.  G.  R.  CO. 

(Supreme  Court  of  Vermont.    Caledonia. 

Nov.  18,  1911.) 

1.  Apfkal  and  Ebbob  (I  1073*)— DECBBE^— Eb- 
BORXOUS  Stateusnt— Pbejudice. 

An  erroneous  statement  in  a  decree  that 
a  suit  to  impose  a  lien  on  the  earnings  of  a 
railroad  had  been  consolidated  with  a  prior  suit 
to  foreclose  a  morteage  securing  bonds  by  way 
of  recital  only  in  the  statement  of  the  blstoiy 
of  the  case  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1073.*] 

2.  JUDOMKNT  (f  252*)— PBATEB  FOB  RELIEF. 

An  amended  bill  in  a  suit  to  recover  foi 
services  and  materials  fnrnistied  for  the  repaii 


and  operation  of  a  railroad  while  in  the  hands 
of  receivers  prayed  tliat  the  court  would  decree 
complainants'  claim  to  be  a  lien  on  tbe  earnings 
of  the  road  in  tll^  receivers'  hands,  and  that  the 
bondholders  should  be  restrained  from  taking 
possession  of  the  road  or  appropriating  or  di- 
verting any  of  its  net  earnings  from  the  pay- 
ment of  complainants'  claims  until  they  should 
be  paid  in  full,  concluding  with  a  prayer  for 
general  relief.  In  a  snpplemental  bill  it  was 
alleged  that,  by  foreclosure  of  tbe  mortgage,  de- 
fendant, the  purcliaser  at  foreclosure  sale,  was 
substituted  for  the  original  mort^gors,  and 
that  it  was  its  duty  to  pay  complainants'  pre- 
ferred claim :  that  the  personal  propertr  of  the 
road,  when  it  passed  into  the  lianas  of  receiv- 
ers, and  the  earnings  while  the  road  was  oper- 
ated by  the  receivers,  were  more  than  suiEcient 
to  pay  all  the  debts  of  the  road  constituting  a 
lien  on  such  property  and  earnings ;  that  it  waa 
the  duty  of  the  receivers  to  have  paid  all  the 
income  in  full  in  discharge  of  preferred  claims ; 
and  that,  as  defendant  had  taken  the  road  with 
its  improvements,  it  was  bound  to  pay  tlie  lien 
creditors  the  amount  of  the  fund  illegally  con- 
verted to  their  use  by  the  receivers  to  the 
amount  due  complainants.  Held  that,  since  tbe 
general  prayer  for  relief  was  sufficient  to  obtain 
all  relief  consistent  with  the  general  frame  of 
the  bill,  tbe  relief  prayed  was  sufficient  to  sus- 
tain a  decree  following  the  net  earnings  of  the 
road  in  the  liands  of  receivers,  and  enforcing 
their  application  to  the  payment  of  compiain- 
ants'  claims  in  the  bands  of  defendant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  441,  442;   Dec.  Dig.  (  252.*] 

3.  Raxlboads  (g  30*)— Recdvebs— Nnr  Eabh- 
INHS — Apfltcation  TO  Pbbferbed  Likns. 

Where  receivers  of  a  railroad  applied  tlieir 
net  income  to  improving  and  repairing  the  vtofh 
erty,  instead  of  paying  preferred  claims  for 
services  and  materials  furnished  during  their 
operation  of  tbe  road,  which  apidication  innred 
to  the  benefit  of  bondh<dders,  who  organised  de- 
fendant corporation  to  succeed  to  the  owneisliip 
of  the  property  through  a  purchase  on  foreclo- 
sure proceedings,  defendant  itself  became  liable 
for  the  payment  of  complainants'  «^i»''nii 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  $  30.*] 

4.  Lis  Pendens  ({  24*)— Pubohase  or  Prop- 
ebtt  Pendertr  Lite. 

Where  railroad  landholders  instituted  fore- 
closure proceedings  and  organized  defendant  cor- 
poration to  take  over  the  property,  which  trans- 
fer was  accomplished  after  suit  brought  by  comr- 
plainants  to  impose  a  lien  for  services  and  ma- 
terials rendered  in  the  repair  and  operation  of 
the  road  before  and  at  the  time  it  passed  into 
the  hands  of  receivers,  defendant  was  a  put^ 
chaser  pendente  lite  and  took  the  property  sub- 
ject to  a  lien  in  favor  of  complainants  suboe- 
quently  imposed  thereon. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  gS  38-46;   Dec.  Dig.  {  24.*] 

Appeal  in  Chancery,  Caledonia  County;  IB. 
Ll  Waterman,  Chancellor. 

Suit  by  James  D.  Bell's  estate  and  others 
against  the  St  Johnsbnry  As  Lake  Cbamplaln 
Railroad  Company.  Decree  for  complain- 
ants, and  defendant  appeals.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MUK- 
SON,  and  WATSON,  JJ.,  and  HALL  and 
STANTON,  Superior  Judges. 

Toung  &  Toong,  for  appellant  George  W. 
Wing,  for  appellees. 


•For  othar  c«*m  see  uuna  topic  ud  McUon  NOHBER  in  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Serial  ft  Rap'r  I«duaa 
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STANTON,  Superior  Judge.  The  orators 
are  preferred  creditors  and  their  original  bill 
under  the  provisions  of  section  102  of  chap- 
ter 28  of  the  General  Statutes  was  brought 
to  recover  for  services  rendered  and  materi- 
al furnished  to  keep  the  raUroad  now  owned 
by  the  defendant  in  repair,  and  to  run  the 
same,  before  and  at  the  time  It  went  Into 
the  hands  of  receivers  on  October  18,  1877. 
In  the  opinion  handed  down  when  this  case 
was  before  the  court  In  1902  (76  Vt  42,  56 
AtL  105),  and  In  the  case  of  Poland  v. 
Lamoille  Valley  R.  R.  Co.  et  al.,  62  Vt  144, 
referred  to  herein  as  the  Poland  Case,  there 
Is  a  complete  history  of  all  matters  connected 
with  this  litigation  and  the  Issues  and  ques- 
tions Involved,  a  repetition  of  which  Is  uimec- 
essary.  In  accord  with  the  opinion  of  the 
court  In  76  Vt  42,  56  Atl.  105,  a  mandate  was 
sent  down  directing  that  a  proper  decree  be 
entered  for  the  orators,  save  the  one  whose 
claim  the  court  had  disallowed,  with  costs. 
A  decree  was  entered  by  the  court  of  chan- 
cery Bfoy  6,  1908,  and  It  was  therein  ad- 
judged and  decreed  that  the  debts  of  the  ora- 
tors were  and  are,  and  until  paid  shall  con- 
tinue to  be,  a  first  and  paramount  lien  upon 
the  net  earnings  of  the  railroads  while  oper- 
ated by  the  receivers;  that  the  defendant 
pay  to  the  clerk  of  the  court  for  the  benefit 
of  the  orators  on  or  before  July  1,  1908,  the 
sum  of  128,986.00,  with  Interest  thereon  from 
the  3d  day  of  December,  1007,  being  the  ag- 
gregate amount  due  the  several  orators  with 
interest  to  the  last-named  date,  and  the  costs 
of  the  orators,  taxed  and  allowed  at  the  sum 
of  $506.93;  that  In  default  of  said  debts 
claims  and  costs  being  paid  by  July  1,  1908, 
the  Uen  upon  the  said  net  earnings  of  the 
defendant  shall  continue  until  full  payment 
is  accomplished;  and  that  the  cause  shall 
be  kept  upon  the  docket  of  the  court  of 
chancery  until  said  claims  are  fully  paid, 
with  leave  to  the  orators  to  apply  to  the 
court  for  all  necessary  and  needful  orders 
to  effectuate  the  payment  of  their  several 
claims.  The  case  Is  now  here  on  an  appeal 
by  the  defendant  from  this  decree  of  the 
court  of  cliancery  relative  to  the  form  and 
extoit  of  the  decree,  and  the  first  claim 
made  Is  that  the  case  is  not  consolidated 
with  nor  Is  supplementary  to  the  Poland 
Case. 

[1]  In  this  the  defendant  is  correct,  and 
it  is  obvious  that  It  was  an  error  to  state 
as  was  stated  In  the  decretal  order  of  1002 
that  this  case  Is  supplementary  to  and  is  con- 
solidated with  the  Poland  Case,  but  the  error 
was  perfectly  harmless,  and  could  not  in  any 
degree  have  influenced  the  court  In  Its  hold- 
ings In  the  case  as  reported  in  76  Vt.,  56  Atl. 
No  attempt  Iiaa  been  made  to  show  that  It 
did,  or  that  defendants  have  been  harmed  by 
It,  and  what  Is  said  about  It  In  the  decree 
here  appealed  from  is  only  by  way  of  a  re- 
cital of  the  decretal  order  of  June,  1902,  In 
the  Statement  of  the  history  of  the  case,  and 
is  not  a  part  of  the  adjudication  in  the  de- 
cree. 


'  [2]  It  is  asserted  by  the  defendant  that 
the  orators'  bill  does  not  ask  for  a  lien  on 
defendant's  real  estate,  nor  on  the  net  earn- 
ings that  accumulated  while  defendant's  rail- 
roads were  in  the  hands  of  the  receivers. 
The  orators'  amended  bill  filed  June  5,  1880, 
contains  a  prayer  that  the  court  will  order' 
and  decree  that  the  debts  due  the  orators 
are  a  lien  on  the  earnings  of  the  roads  in 
the  receiver's  hands;  that  the  bondholders 
should  be  restrained  from  taking  possession 
of  the  roads  or  appropriating  or  diverting 
any  of  the  net  earnings  from  the  payment  of 
the  orators'  claims  until  they  should  be  paid 
In  fuU,  and  concludes  with  a  general  prayer 
for  relief.  In  orators'  supplemental  bill 
filed  December  7,  1880,  after  stating  that 
orators  were  not  permitted  by  the  court  to 
intervene  in  the  Poland  Case,  but  were  al- 
lowed to  enter  their  suit  as  an  original  ac- 
tion. It  is  alleged  that  by  foreclosure  of  the 
mortgages  the  defendant  was  substituted  for 
the  original  mortgagors,  and  that  then  It 
was  its  duty  to  pay  the  preferred  debts  of 
the  orators;  that  the  personal  property  of 
the  railroads,  when  they  went  Into  the 
hands  of  the  receivers  and  the  earnings  of 
the  roads  while  they  operated  by  the  re- 
ceivers, were  more  than  sufficient  to  pay  all 
the  debts  of  the  roads  that  were  a  Hen  on 
such  property  and  earnings;  that  It  was  the 
duty  of  the  receivers  to  have  paid  all  the  in- 
come of  the  roads  in  discharge  of  such  claims 
as  were  by  the  statute  given  preference; 
and  that,  as  the  defendant  had  taken  the 
road  with  Its  Improvements,  they  should  pay 
to  the  lien  creditors  the  amotmt  of  the  fund 
illegally  converted  to  their  use  by  the  re- 
ceivers to  the  amount  due  the  orators  on 
their  preferred  claims  in  this  suit.  The  fore- 
going is  in  substance  the  general  frame  of 
the  orators'  bill,  and  the  "general  prayer  for 
relief  is  sufficient  to  obtain  all  relief  con- 
sistent with  the  general  frame  of  thb  hilL" 
Therefore  all  the  relief  which  is  adapted  to 
the  case  may  be  granted  under  this  bill  and 
its  general  prayer  for  relief,  and  It  is  suf- 
ficient to  uphold  this  decree  and  allow  equi- 
ty to  follow  the  net  earnings,  and  lay  hold 
of  them  to  enforce  their  application  to  tlie 
payment  of  the  orators'  claims.  Danforth  ▼. 
Smith,  23  Vt  247;  Eureka  Mfg.  Co.  v.  Wind- 
sor Mfg.  Co.,  47  Vt  430;  Cofl-rln  v.  Cole,  67 
Vt  226,  81  Atl.  813;  Western  Union  Tel.  Co. 
V.  BuUard,  67  Vt  272,  81  Aa  286. 

In  the  recital  of  facts  upon  which  the  ad- 
judication In  the  decree  is  based  it  is  stated 
concerning  the  masters'  report  as  follows: 
"That  said  masters  ascertained  and  reported 
that  the  net  earnings  of  the  receivership 
made  during  its  continuance,  and  subject  to 
the  Hen  of  the  orators  according  to  the  man- 
date of  the  Supreme  Court  in  this  cause,  on 
the  Ist  day  of  July,  A.  D.  1880,  were  $89,- 
496.78,  subject  to  such  deductions  as  the 
court  should  adjudge  ought  to  l>e  made  there- 
from on  the  facts  found  and  reported  by 
them."     The   defendant   submits   that  the 
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words,  "And  subject  to  the  lien  of  the  ora- 
tors according  to  the  mandate  of  the  Su- 
preme Court  in  this  cause,"  should  be  elimi- 
nated from  the  paragraph,  for  that  the  man- 
date of  1886  did  not  authorize  that  matter 
to  be  referred  to  the  masters,  and  that  the 
finding  Is  entirely  outside  thedr  powers  and 
of'  no  avail  to  the  orators.  Bnt  the  state- 
ment Is  immaterial  and  harmless.  To  quote 
it  In  the  decree  has  not  the  slightest  ten- 
dency to  Injure  the  defendant,  nor  to  In- 
fluence the  adjudication  in  (he  decree. 

[3]  The  statements  In  the  decree  that  the 
several  debts  of  the  orators  named  in  the 
masters'  report  should  continue  to  be  a 
first  and  paramount  lien  upon  the  net  earn- 
ings of  the  railroads,  while  they  were  op- 
erated by  the  receivers,  or  so  much  there- 
of as  may  be  necessary  to  pay  the  debts 
of  the  orators,  and.  If  the  net  earnings  are 
not  sufficient  to  pay  the  debts  In  full  with 
costs  of  this  suit  then  it  should  be  applied 
pro  rata  to  such  payment,  is  in  accord  with 
the  law  of  the  case,  and  is  a  relief  to  which 
the  orators  are  entitled,  as  it  Is  consistent 
with  the  form  of  the  orators'  bill  and  the 
power  of  a  court  of  equity.  The  masters' 
report  Is  full  authority  for  the  assertion 
in  the  decree  that  "the  receivers  expended 
all  their  Income  In  running  and  improving 
the  road  except  the  sum  of  $6,922.18  of  cash 
on  hand  and  due  from  agents  which  was 
turned  over  to  defendant,"  and  therefore  the 
defendant's  objection  to  the  statement  of 
facts  as  to  the  disposition  of  the  net  earn- 
ings is  not  well  founded. 

The  defendant's  special  objections  num- 
bered 6  to  11,  inclusive,  are  answered  by  the 
facts  found  by  the  masters  and  the  law  of 
the  case,  and  in  considering  these  objec- 
tions, and  with  especial  reference  to  the 
last  four,  w;e  hold  that  the  decree  conforms 
to  the  mandate,  and  that  there  is  no  clause 
In  the  decree  that  is  vital  to  its  existence 
but  is  warranted  by  the  established  facts 
in  the  case  and  the  holdings  of  the  court. 

[41  It  Is  urged  by  the  defendant  In  its  ob- 
jections to  the  cliancellor's  decree  that,  be- 
fore any  decree  is  made  creating  a  lien  on 
its  real  estate,  the  present  bondholders  or 
mortgagees  should  be  cited  in  and  heard. 
These  bondholders  took  their  holdings  after 
the  final  decree  in  the  Poland  Case  and  the 
taking  over  of  the  property  by  tbe  defend- 
ant.    They  took  their  securities  with  tlie 
knowledge  that  orators'  case  was  pending, 
and  the  claim  that  was  thereby  made.    They 
are  not  entitled  to  notice  and  hearing  now, 
for  their  Interest  Is  subject  to  the  case  that 
was  pending  when  they  came  to  have  an  In- 
terest in  the  property.    They  secured  their 
holdings    after    the   bill    in    this    case    was 
brought,  and  while  this  litigation  was  pend- 1 
ing.     Tbe  maxim,   "pendente  lite  nihil  In- 1 
novetur"    applies,    and   there   has   been   no  | 
change  so  far  as  these  orators'  rights  are  ; 
contented,  and   they   stand   as  they   stood  i 
when  their  original  bill  was  filed.    As  the  i 


right  of  the  oratora  to  maintain  this  bUl  to 
reach  the  net  earnings  has  been  heretofore 
adjudged  and  determined  in  this  very  case, 
the  only  question  now  open  for  consideration 
is  whether  the  decree  appealed  from  1b  ac- 
cording to  the  mandate  sent  down  when 
the  case  was  last  here.  76  Vt  42,  66  AtL 
lOS.  That  mandate  was  tliat  a  "proper" 
decree  be  entered  for  tbe  orators,  wltbont 
stating  what  would  be  a  proper  decree. 

In  addition  to  what  has  already  been  said 
as  to  what  is  contained  In  the  decree,  it.  In 
efFect,  besides  ordering  that  the  debts  of  the 
orators  are  a  lien  on  the  net  earnings,  ad- 
Judges  and  decrees  that  as  those  earn- 
ings were  used  by  the  receivers  in  making 
permanent  improvements  on  the  roads  or 
were  passed  over  to  the  defendant  when  It 
took  possession  of  the  roads,  whereby  It 
took  and  had  the  benefit  of  said  net  earn- 
ings in  the  improved  condition  of  the  prop- 
erty and  In  the  cash  and  accounts  and  oth> 
er  personal  property  passed  over  to  it,  the 
defendant  must  restore  said  net  earnings, 
or  BO  much  thereof  as  is  necessary  to  pay 
the  orators  at  the  time  named  in  the  de- 
cree, in  default  of  which  the  lien  on  the 
net  earnings  is  to  continue  until  payment 
Is  made.  The  decree  is  proper  and  ade- 
quate in  all  respects,  except  tttat  it  should 
have  charged  the  defendant  first  with  tbe 
sum  of  $6,922.18,  the  cash  and  agents'  ac- 
counts that  were  turned  over  to  it  by  ttie 
receivers.  It  being  the  amount  remaining 
of  the  net  earnings  of  the  receivership,  aft- 
er deducting  the  sum  paid  out  of  the  same 
for  running  and  improving  the  roads;  and, 
second,  the  decree  should  have  charged  tbe 
mortgage  security  with  the  restoration  of 
so  much  of  the  net  earnings  as  is  needed  to 
complete  tlte  payment  of  orators'  claims  In 
full  out  of  the  fund  that  was  diverted  from 
the  payment  of  said  claims  and  devoted  to 
the  expense  of  Improving  and  running  tbe 
road,  and  thus  improving  tbe  mortgage  se- 
curity, for  that  fund  Is  chargeable  therewith 
in  equity.  This  has  often  been  held  by  tbe 
Supreme  Court  of  the  United  States,  as  Is 
shown  by  Southern  Railway  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  267,  286,  20  Sup.  Ot  347. 
368,  44  L.  Ed.  468,  which  reviews  the  form- 
er decisions  of  that  court,  and  states  tbe 
law  to  be  that,  'Vhen*  current  earnings  are 
used  for  the  benefit  of  mortgage  creditors 
before  current  expenses  are  paid,  the  mort- 
gage security  Is  chargeable  in  equity  with 
the  restoration  of  any  funds  thns  improper- 
ly diverted  from  their  primary  use." 

This  case  comes  fully  within  that  prin- 
ciple, for  the  defendant  was  organized  in 
the  interest  of  the  bondholders  that  were  se- 
cured by  the  Poland  mortgage,  and  in  that 
Interest  took  possession  of  the  mortgaged 
property  under  the  decree  of  foreclosure,  and 
Is  still  in  possession,  management,  and  con- 
trol thereof  for  all  purposes  of  this  case. 
The  amount  of  the  net  earnings  nnder  tlia 
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recelvereliU)  as  establlslied  by  the  court  was 
935,563^,  and  of  this  128,641.32  was  used 
by  the  receivers  In  runiilng  and  improving 
the  road,  and  thereby  enhanced  the  mort- 
gage security,  and  the  balance  of  $6,922.18 
was  paid  directly  to  the  defendant  In  cash 
and  agents'  accounts. 

Cause  remanded,  with  direction  that  the 
decree  t>e  so  altered  as  to  charge  the  defend- 
ant with  the  payment  to  orators  of  the 
amount  of  cash  and  agents'  accounts  that 
were  turned  over  to  It  at  the  time  it  took 
possession  of  the  road  at  the  termination 
of  the  receivership,  and  that  the  decree  be 
further  altered  bo  as  to  charge  the  property 
that  constituted  the  mortgage  security  with 
the  restoration  of  so  much  of  the  net  earn- 
ings as  is  needed  to  complete  full  payment 
of  orators'  aggregate  claims  with  interest 
thereon.  In  all  other  respects  the  decree  is 
affirmed. 

Let  new  time  of  payment  be  fixed. 

HASELTON  and  POWERS,  JJ.,  disquali- 
fied. 


KENNETT  et  aL  v.  TUDOR  et  aL 

(Supreme  Court  of  Vermont.    Windham. 

Oct.  16,  IMl.) 

1.  EviDKNCK    (8    264*)  —  Admissions  —  CoK- 

BTBCCnON. 

Defendants  executed  chattel  mortgages  to 
G.  and  W.  end  also  gave  a  lien  note  on  the 
same  property  which  was  afterwards  trans- 
ferred to  plaintiff  K.  Afterwards,  in  1908,  de- 
fendants bought  machinery  from  plaintiffs,  giv- 
ing tliem  a  mortgage  for  the  price,  which  in- 
cluded the  personalty  covered  by  the  G.  and  W. 
mortgages,  and  in  the  same  year  defendants 
■old  ail  of  the  property  to  plaintiffs,  in  1909 
the  G.  and  W.  mortgages  were  assigned  to  D., 
who  still  holds  them,  and  he  went  to  New 
Hampshire,  where  plamtiffs  lived,  and  tendered 
plaintiff  K.  the  fall  amount  of  the  lien  note 
and  demanded  the  property  covered  by  the 
mortgages  for  the  purpose  of  foreclosing  them, 
which  K.  refused,  and  D.  sued  him  in  trover 
in  New  Hampshire  to  recover  the  property, 
which  suit  is  still  pending.  Flaiutiffs'  suit  is 
for  deceit  in  selling  the  property  to  plaintiffs, 
concealii^  the  existence  of  the  G.  and  W.  mort- 
gages. Plaintiff  K.  was  asked  on  cross-ezam- 
imition  whether  he  intended  to  contest  D.'s  suit 
against  him  on  the  ground  that  the  mortgages 
were  invalid,  whereupon  plaintiffs'  counsel  con- 
ceded that  such  mortgages  were  valid  in  New 
Hampshire,  when  the  court  excluded  the  ques- 
tion asked  on  the  ground  that  plaintiffs'  admis- 
sion was  sufficient  to  protect  the  defendants. 
Held,  that  plaintiffs'  admission  that  the  G.  and 
W.  mortgages  were  valid  in  New  Hampshire 
was  equivuent  to  the  admission  that  K.  did 
not  intend  to  contest  the  trover  suit  on  the 
ground  of  the  invalidity  of  the  mortgages,  and 
bound  plaintiffs  as  much  as  K.'s  answer  could 
liave  done,  so  that  it  was  not  error  to  exclude 
the  qnestion  to  K. 

[Ei.   Note.— For  other   cases,    see   Evidence, 
Dec.  Dig.  §  264.*] 

2.  BviDENCK   (I  441»)  —  Paboi.  Evidence  — 

MODIFTINO    CONTBACTS— BlLI.    OF    SalE. 

In  an  action  for  deceit  in  selling  plaintiff 
certain  property,  including  a  mill  and  machin- 


ery, etc.,  while  he  concealed  the  existence  of  two 
mortgages  thereon,  defendants  offered  evidence, 
for  the  expressed  purpose  of  rebutting  plaintiffs 
claim  that  they  were  deceived,  to  the  effect  that 
a  certain  sum  paid  defendants  at  the  time  of 
the  sale  was  paid  for  work  done  for  plaintiffs, 
and  that  the  agreement  at  the  time  of  the  sale 
was  that  the  mill,  building,  and  machinery  were 
to  be  turned  over  to  plaintiff,  and  that  ma- 
chinery purchased  by  the.  defendant  bnt  not 
paid  for  was  to  be  paid  for  by  plaintiffs  or  with 
money  famished  by  them,  which  matter  was  not 
settled  on  the  day  of  the  sale,  and  that  certain 
machinery  sold  was  to  be  paid  for  at  what  if 
was  worth  more  than  the  two  mortgages  there- 
on, which  was  left  undetermined  because  the 
amount  of  mortgages  was  not  known  at  the 
time  of  ttie  sale.  Held,  that  the  evidence  offered 
was  properly  excluded  as  tending  to  impeach 
the  tttll  of  sale,  going  beyond  the  purpose  of 
negativing  deceit. 

[Ed.   Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  S|  5:030-2047;   Dec.  Dig.  {  441.*] 
S.  Fbaud  (J  48*)— Actions— Pboof—Pboof  or 

CONTBACT. 

In  an  action  for  deceit  in  selling  property 
which  was,  in  fact,  incumbered,  proof  of  the 
contract  of  sale,  though  merely  as  a  matter  of 
inducement,  was  essential. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §  44 ;    Dec.  Dig.  t  49.*] 

4.  Pleading  (8  382*)  —  Pbooj  —  Geneeal  Is- 
sue. 

At  common  law,  anything  is  admissible  un- 
der the  general  issue  which  shows  that  defend- 
ant is  not  ^ilty  of  anything  giving  rise  to  the 
cause  of  action  alleged,  so  that,  in  an  action  for 
deceit,  a  plea  of  not  guilty  operates  to  deny  all 
of  the  facts  alleged  In  the  inducement  as  well 
as  the  deceit  itself. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  1280-1294;   Dec.  Dig.  {  382.*] 

5.  Fbaud  (8  50*)— Daicaoes—Measubb— Nom- 
inal Damages. 

In  an  action  for  deceit  in  selling  property, 
concealing  the  existence  of  mortgages  thereon, 
plaintiff  was  only  entiUed  to  nominal'  damages 
where  it  appeared  that  he  had  not  himself  paid 
off  the  mortgages,  since  be  might  never  suffer 
any  actual  damage,  as  defendant  might  i>ay  the 
mortgage  debts,  or  the  mortgagee  enforce  them 
against   defendant   personally. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  88  60-62,  64;  Dec.  Dig.  8  69.*] 

6.  Appeal  and  Ebbob  ((  1175*)— Disposition 
—Rendition. 

Though  upon  deciding,  on  an  appeal  in  an 
action  for  deceit  in  selling  personalty,  conceal- 
ing mortgages  thereon,  that  plaintiff  was  only 
entiUed  to  nominal  damages,  not  having  paid  off 
the  mortgages,  tlie  general  practice  would  re- 
quire rendition  of  judgment  on  appeal  for  nom- 
inal damages,  all  of  the  issues  having  been  dis- 
posed of  below,  the  Supreme  Court  will  not  ren- 
der judgment  for  plaintiff  for  nominal  damages, 
since  such  judgment  would  bar  a  recovery  for 
any  amount  plaintiffs  might  have  to  pay  to  dis- 
cbarge the  mortgages ;  the  deceit  being  merged 
in  the  judgment  and  not  being  a  continuing 
wrong. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  4573-4587;  Dec.  Dig.  8 
1175.*] 

7.  Appeal  and  Ebbob  (8  1201*)  —  Remand — 
Pboceedinob  in  Liowbb  Coubt  — Amend- 
ment OF  Pleadings. 

Upon  remand  of  an  action  for  damages  for 
deceit  in  selling  property  by_  the  concealment  of 
mortgages  thereon  after  decision  on  api>eal  that 
plaintiff  was  only  entitled  to  nominal  damages 
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not  haying  hlmaelf  paid  the  mortgages,  plaintiff 
may  amend  the  decuiTation  so  as  to  recover  ac- 
tnal  damages  by  showing  payment  of  the  mort- 
gages on  the  property  purchased. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  4678-4683;  Dec.  Dig.  i 
1201.*] 

8.  Apfeai.  and  Ebbob   (§   1201*)— Reiiand— 

AHEKDiaiTT  or  DKCLUBATION- APFLICATIOir 

ron  Lbavk. 

Upon  remand  of  a  case,  plaintiff  should  ask 
leave  in  the  trial  court  to  amend  the  declara- 
tion so  as  to  recover  actual  damages  which  he 
is  entitled  to  recover  under  the  decision  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4673-4683;  Dec.  Dig.  S 
1201.*] 

9.  Afpeai.  and  Ebbob  d  1172*)— Disposition 
—Refusal  in  Pabt. 

Where  the  decision  below  was  correct,  ex- 
cept that  it  allowed  actual  damages  when  only 
'  nominal   damages    were    recoverable,    judgment 
will  be  reversed  only  as  to  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4555-4561;  Dec  Dig.  f 
1172.*] 

Exceptions  from  Windham  Connty  Court; 
William  H.  Taylor,  Judge. 

Action  by  A.  Crosby  Keimett  and  another 
against  George  A.  Tudor  and  another.  Ver- 
dict and  Judgment  for  plaintiffs.  AfiSrmed 
In  part  and  reversed  and  remanded  In  part 

This  Is  a  case  for  deceit  In  the  sale  of  per- 
sonal property.  Trial  was  had  on  the  sec- 
ond count,  to  which  the  general  Issue  was 
pleaded.  Verdict  and  Judgment  for  the  plain- 
tiffs, who  live  in  New  Hampshire,  while  the 
defendants  live  In  Vermont. 

In  December,  1900,  the  defendant  George 
A.  Tudor  gave  a  mortgage  to  one  Gibson  on 
certain  personal  proi>erty  that  he  owned.  In 
April,  19^,  he  gave  a  mortgage  to  one  Ware 
on  certain  other  of  his  personal  property.  In 
January,  1903,  he  gave  a  lien  note  to  the 
Lane  Manufacturing  Company  on  certain  of 
his  property.  In  November,  1907,  he  moved 
all  of  said  property  to  Albany,  N.  T.,  and 
went  there  with  his  son,  the  other  defend- 
ant, where  they  both  engaged  to  do  certain 
work  for  the  plaintiffs  under  a  written  con- 
tract, and  where  both  remained  until  Feb- 
ruary, 1908,  when  they  returned  to  Vermont, 
leasing  said  property  In  the  mill  In  Albany 
that  they  bad  been  operating  on  the  plain- 
tiffs' land.  In  December,  1907,  the  Lane 
Company's  Ilea  note  was  transferred  to  the 
plaintiff  Kennett,  who  still  holds  the  same. 
In  January,  1900,  the  Gibson  mortgage  and 
the  Ware  mortgage  were  assigned  to  one  Da- 
ley, who  still  holds  the  same.  On  February 
13,  1908,  the  defendants  bought  orer  |8,000 
worth  of  machinery,  etc.,  of  the  plaintiffs 
and  gave  them  a  mortgage  thereof,  which 
mortgage  also  Included  all  of  the  property 
covered  by  the  Gibson  and  the  Ware  mort- 
gage and  the  Lane  Company's  lien.  On  De- 
cember 4,  1908,  the  defendants  sold  and  de- 
livered all  of  said  property  to  the  plalntifTs, 


and  gave  them  a  Mil  of  sale  thereof.  The 
validity  of  said  mortgagee  and  Ilea  note  was 
not  questioned  by  either  party,  and  the 
plaintiffs  conceded  that  the  two  mortgages 
held  by  Daley  were  valid  Incumbrances  on 
the  property  covered  by  than,  both  In  V»- 
mont  and  New  Hampshire.  It  appeared  that 
Daley,  by  virtue  of  his  said  mortgages,  went 
to  New  Hampshire  and  tendered  to  Kennett 
the  fall  amount  due  on  the  Lane  Company's 
lien,  and  donanded  of  blm  the  possession  of 
all  the  property  described  in  said  mortgages 
for  the  purpose  of  foreclosing  them,  which 
tender  Kennett  refused,  and  refused  to  de- 
liver the  property,  though  he  did  not  ques- 
tion the  tender.  Thereupon,  on  February  6, 
1900,  Daley  sued  Kennett  In  trover  In  New 
Hampshire  for  the  protwrt;,  and  that  suit  Is 
still  pending; 

The  property  sued  for  Is  sufficient  in  value 
to  pay  both  of  said  mortgages  and  said  lien. 

On  cross-examination  of  Kennett,  be  was 
asked  If  he  intended  to  contest  Daley's  suit 
against  him  on  the  ground  that  said  mort- 
gages are  invalid.  Plaintiffs'  counsel  said 
they  did  not  claim  that,  but  were  wlUlng  to 
concede  their  validity.  Defendants'  ooonsd 
said  they  ought  not  to  be  bound  by  any  am- 
cession  the  plalntUb'  counsel  might  make; 
that  It  was  material  to  show  whether  the 
plaintiffs  claimed  In  this  case  that  said  mort- 
gages were  valid  here,  and  seek  to  recover 
the  value  of  them,  and  at  the  same  time  in- 
tend to  defend  the  trover  suit  on  the  ground 
that  they  are  not  valid.  •  Plaintiffs'  coun- 
sel then  conceded  that  said  mortgages  are 
valid  In  New  Hampshire,  and  constitute  a 
valid  incumbrance  on  the  property  that  was 
taken  from  Vermont  to  New  Hampshire. 
The  court  said  the  concession  was  ample,  and 
excluded  the  question. 

The  plaintiffs'  evidence  tended  to  show 
that  on  December  4,  1908,  whoi  they  Iwught 
the  property  of  the  defendants  and  took  their 
bill  of  sale  thereof,  they  made  a  final  settle- 
ment with  the  defendants  and  passed  re- 
ceipts, and  bought  all  of  the  property  cov- 
ered by  the  bill  of  sale,  but  were  deceived 
and  cheated  by  the  defendants  because  part 
of  the  property  was  subject  to  the  Gibson 
and  the  Ware  mortgages,  of  which  the  de- 
fendants did  not  Inform  them. 

As  tending  to  rebut  the  plaintiflb'  Claim 
that  they  were  thus  deceived  and  cheated, 
the  defendants  offered  to  show  by  the  de- 
fendant Earnest  Tudor  (who  had  testified  that 
$300  were  paid  to  the  defendants  at  the  time 
of  the  sale  to  the  plaintiffs)  what  that  mon- 
ey was  paid  for.  On  objection  by  the  plain- 
tiffs, the  defendants  offered  to  show  by  the 
witness  that  It  was  paid  for  work  the^  had 
done  for  the  plaintiffs;  that  the  arrange- 
ment was  that  the  plaintiffs  were  to  have 
the  mill  and  machinery,  a  schedule  of  which 
was  attached  to  the  back  of  the  mortgage  of 
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Febraarr  18th;  that  the  mill  bnildlng  was 
to  be  turned  over  to  the  plaintiffs;  that  the 
machinery  that  the  defendant  Qeorge  had 
bought  on  his  own  credit,  and  which  was 
not  i>ald  for,  was  to  be  paid  for  by  the  plain- 
tiffs themselTes,  or  they  were  to  pay  George 
for  It  so  he  conld  pay;  that  that  was  not 
settled  that  day  because  they  did  not  have 
the  bills  there ;  that  It  was  left  that  day  un- 
der that  arrangement;  that  the  machinery 
that  was  brought  from  Vermont  was  to  be 
I>ald  for  at  what  It  was  worth  more  than 
the  Gibson  and  the  Ware  mortgages,  but  that 
it  was  left  unsettled  because  they  did  not 
know  the  amount  of  those  mortgages ;  that 
they  came  home  to  Vermont,  and  Daley  was 
sent  to  New  Hampshire  by  the  holders  of 
those  mortgages,  and  when  he  came  back  he 
had  the  bill  of  sale.  This  offer  was  object- 
ed to  as  undertaking  to  Impeach  the  bill  of 
eale  and  as  Immaterial  and  Irrelevant  The 
court  ruled  that  under  the  pleadings  the  de- 
fendants could  not  go  back  of  the  bill  of 
sale  to  open  up  the  trade,  which  was  evi- 
denced by  the  writings.  The  witness  was 
then  asked  to  state  fully  the  arrangement 
and  agreement  between  the  parties  in  regard 
to  the  machinery  and  the  payment  for  it 
This  was  objected  to,  and  the  court  said  it 
had  already  ruled  that  the  parties  had  made 
a  contract  In  writing,  and  had  stated  the 
rule  as  to  contracts,  and  excluded  the  ques- 
tion. The  contract  referred  to  in  these  rul- 
ings was  the  bill  of  sale.  The  defendants 
were  i)ermltted  to  testify  fully  to  conversa- 
tions covering  the  Gibson  and  the  Ware 
mortgages,  and  were  not  denied  the  privilege 
of  showing  conversation  tending  to  impute  to 
the  plaintiffs  knowledge  of  the  existence  of 
those  mortgages  at  the  time  the  bill  of  sale 
was  given. 

The  plaintiffs  have  neither  paid  nor  offered 
to  pay  said  mortgages,  nor  any  part  there- 
of; and  60  the  defendants  requested  the  court 
to  charge  that  they  could  recover  only  nom- 
inal damages.  The  court  refused  thus  to 
charge,  but  charged  instead  that  in  the  dr- 
cnmstances,  and  under  the  concessions  in  the 
case,  the  general  damages  would  be  the 
amount  of  said  mortgages,  and  the  Jury  found 
accordingly.  The  defendants  excepted  to  the 
mllngs  adverse  to  them. 

Argued  before  ROWELL,  C.  J.,  and  WAT- 
SON, MnNSON,  HASELTON,  and  POW- 
ERS, 33. 

H.  O.  and  F.  E.  Barber,  for  plaintiffiB. 
Chase  &  Daley,  for  defendants. 

ROWELIi,  C.  J.  [1]  The  plaintiffs'  con- 
cession that  the  Gibson  and  the  Ware  mort- 
gages are  valid  in  New  Hampshire,  and  con- 
stitute valid  incumbrances  there  on  the  prop- 
erty that  was  taken  from  Vermont,  was 
equivalent  to  a  concession  that  Kennett  did 
not  Intend  to  contest  the  trover  suit  on 
the  gionnd  that  they  are  invalid.  This  be- 
ing ao,  the  concession  bonnd  the  plalntuts 


in  this  case  as  mncb  as  Kennett's  answer 
to  the  like  effect  would  have  bound  them, 
and  so  the  defendants  got  what  they  asked 
for,  namely,  Kennett's  intention  in  respect 
of  that  ground  of  defense.  No  copy  of  the 
second  count  is  furnished  us.  All  we  know 
atMut  It  is,  as  stated  in  the  exceptions,  that 
it  alleges  fraud  and  deceit  in  the  sale  of 
December  4,  1008.  Nor  have  we  a  copy  of 
the  bill  of  sale,  but  we  assume  that  it  has 
the  necessary  elements  of  a  contract  of  sale, 
for  it  was  so  treated  below. 

[2]  Taken  thus,  the  court  was  right  in  ex- 
cluding the  testimony  of  Ernest  Tudor,  for 
it  would  have  gone  beyond  the  purpose  for 
which  it  was  offered,  namely,  to  rebut  the 
plaintiffs'  claim  that  they  were  deceived 
and  cheated  as  alleged,  and  have  tended  to 
Impeach  the  contract  Itself  for  nonconsum- 
mation,  which  was  not  within  the  purpose 
for  which  the  testimony  was  offered,  which 
puriMJse  is  the  same  as  the  claim  here  made 
for  its  admissibility. 

[SI  And  though  the  contract  may  be  but 
matter  of  inducement,  yet  proof  of  it  was 
essential  In  order  to  show  a  relation  between 
the  parties  that  would  make  the  deceit  ac- 
tionable. Slack  V.  Bragg,  83  Vt  404,  411, 
76  AO.  148. 

[4]  The  plaintiffs  also  contend  that  the 
ruling  was  right  because  the  plea  of  not 
guUty  operates  as  a  denial  'only  of  the  de- 
celt  alleged,  and  not  of  the  facts  stated  in 
the  inducement  This  is  so  under  Reg.  Gen., 
Hil.,  4  Wm.  IV.,  to  which  they  refer,  but 
not  so  at  the  common  law,  where,  in  case, 
anything  is  admissible  under  the  general  is- 
sue that  shows  that  the  defendant  is  not 
guilty  of  anything  actionable  in  respect  of 
the  matter  charged  in  the  declaration.  Je- 
rome V.  Smith,  48  Vt  230,  21  Am.  Rep.  125. 
And  it  does  not  appear  that  that  scope  of 
the  issue  was  restricted  here  to  the  injury 
of  the  defendants,  for  they  were  permitted 
to  testify  fully  to  conversations  covering 
the  Gibson  and  the  Ware  mortgages,  and 
were  not  denied  the  privilege  of  showing 
conversations  tending  to  impute  to  the  plain- 
tiffs knowledge  of  the  existence  of  said 
mortgages  at  the  time  the  bill  of  sale  was 
given. 

[5]  As  to  damages:  The  defoidanta  claim 
that  it  was  error  to  refuse  their  request  to 
limit  them  to  a  nominal  sum.  The  plaintiffs 
claim  that  the  full  amount  of  the  mortgages 
was  the  proper  measure,  in  support  of  which 
they  rely  upon  three  Vermont  cases,  namely, 
Bowman  v.  Parker,  40  Vt  410;  Houghton  v. 
Carpenter,  40  Vt  588;  and  Shanks  t.  Whit- 
ney, 66  Vt  406,  29  AU.  367.  But  none  of 
them  are  in  point  Bowman  v.  Parker  was 
case  for  fraudulent  representations  in  the 
sale  of  certain  shares  of  the  capital  stock 
of  the  Vermont  Marble  Company.  The  court 
said  that  the  general  rule  of  damages  in 
actions  of  that  character  is  the  difference 
between  the  value  of  the  property  as  It 
really  was  at  the  time  of  the  sale,  and  what 


Digitized  by 


Google 


81  ATLANTIC  BEPORTEB 


(Vt 


Its  value  would  have  been  had  tbe  repreeen- 
tatton  for  which  the  seller  Is  found  liable 
been  true.  The  case  does  not  show  what 
the  representations  were;  but  the  opinion 
says  they  were  representations  affecting  the 
value  of  the  stock,  by  which  Is  evidently 
meant  the  intrinsic  value.  Here  tbe  repre- 
sentations did  not  affect  the  intrinsic  value 
of  the  property.  Houghton  v.  Carpenter 
was  case  for  breach  of  warranty  in  the  sale 
of  butter.  Tbe  rule  of.  damages  was  said 
to  be  the  cUfference  between  the  value  of 
the  butter  at  the  time  of  sale,  and  what 
its  value  would  have  been  had  It  been  as 
warranted.  There  the  butter  was  not  as 
warranted,  but  was  much  Inferior  tn  quali- 
ty; and  there  tbe  warranty  went  to  the 
Intrinsic  quality  of  tbe  article  sold. 

Shanks  v.  Whitney  was  case  for  deceit  In 
the  exchange  of  real  estate.  The  defendants' 
property  was  subject  to  a  large  mortgage 
that  was  about  to  mature.  The  plaintiff 
fully  informed  them  that,  if  be  made  the 
exchange  and  the  mortgage  could  not  be 
replaced,  he  should  be  obliged  to  let  tbe 
property  go  on  It,  as  be  was  not  able  to 
raise  tbe  money  to  pay  it  They  assured 
him  that  it  could  be  replaced,  and  that  they 
then  had  a  man  who  would  do  it,  and  that 
they  would  turn  that  opportunity  over  to 
him.  A  street  and  a  sidewalk  ran  oyer  the 
property,  and  they  told  the  plaintiff  that 
the  circumstances  were  such  that  the  mu- 
nicipality was  legally  bound  and  ready  to 
pay  therefor.  All  of  these  representations 
were  false  to  the  knowledge  of  the  defend- 
ants; but  tbe  exchange  was  made  on  the 
faith  of  them,  after  which  tbe  plaintiff  made 
diligent  effort  to  replace  tbe  mortgage,  but 
could  not,  and  the  defendants  did  not  nor 
would  try  to  help  him,  nor  give  him  the 
name  of  any  one  who  would,  and  so  be  was 
forced  to  and  did  let  the  property  go  on 
the  mortgage.  The  court  applied  much  the 
same  rule  there  as  the  court  applied  here; 
but  there  the  rule  was  adapted  to  the  case, 
for  the  plalntUr  had  suffered  all  the  damage 
he  recovered,  while  here  the  plaintiffs  have 
suffered  no  actual  damage,  and  may  never 
suffer  any,  for  the  defendants  may  pay  tbe 
mortgage  debts,  or  Daley  may  enforce  them 
against  the  mortgagor  personally  and  let 
the  security  go  free. 

Indeed,  there  is  no  difference  between 
this  case  In  respect  of  damages  and  cases 
on  covenants  against  incumbrances,  which 
are  broken,  if  ever,  when  the  covenant  is 
made,  and  give  rise  to  a  claim  for  nominal 
damages,  but  to  no  more  unless  more  have 
been  sustained.  It  is  not  enough  that  here 
the  plaintiffs  conceded  tbe  validity  of  the 
mortgages,  and  virtually  conceded  that  Ken- 
nett  does  not  Intend  to  defend  the  trover 
suit  on  tbe  ground  of  their  invalidity,  for 
that  did  not  pay  those  debts,  nor  discharge 
tbe  mortgagor  therefrom,  nor  preclude  Da- 
ley from  collecting  them  of  him  by  a  per- 
sonal Judgment  thereon,  nor  debar  Kennett 


from  defending  Daley's  suit  on  the  ground 
of  the  invalidity  of  tbe  mortgages.  Tbe 
court  erred,  therefore,  in  not  confining  tbe 
plaintiffs  to  nominal  damages  as  requested. 

[g]  This  being  tbe  only  error,  tbe  general 
practice  would  require  a  final  Judgment  here 
for  nominal  damages;  no  issue  to  the  Jury 
remaining  undisposed  of.  But  we  do  not 
render  such  a  Judgment,  as  it  would  bar 
recovery  by  the  plaintiffs  of  what  they  may 
have  to  pay  to  free  their  property  from  tlie 
mortgages;  for  the  deceit  is  tbe  cause  of 
action,  and  would  merge  in  such  a  Judg- 
ment and  thereby  become  extinguished  as  a 
further  cause  of  action;  for  it  is  not  a  con- 
tinuing wrong  divisible  in  point  of  time, 
and  so  a  fresh  wrong  as  often  as  fresh  dam- 
age arises  from  it,  but  a  terminated  wrong 
not  thus  divisible,  and  consequently  not 
capable  of  being  demerged  and  made  again 
to 'serve  as  ground  for  recovering  fresh  dam- 
age. 

Thus,  In  Adm'r  of  Whitney  v.  Clarendon. 
18  Vt.  252,  46  Am.  Dec.  150,  it  is  held  that 
recovery  In  an  action  of  trespass  on  the  case 
by  a  father  for  loss  of  service  of  his  minor 
son  because  of  personal  Injuries  occasioned 
by  the  fall  of  a  bridge  that  the  defendant 
was  bound  to  maintain  and  keep  In  repair, 
was  a  bar  to  a  second  action  for  like  damage 
sustained  by  reason  of'  the  same  injury, 
though  recovery  In  the  first  action  was  lim- 
ited to  damage  sustained  prior  to  its  com- 
mencement, and  the  second  action  was 
brought  expressly  for  such  loss  after  the 
first  action  was  commeuced.  Tbe  court  said 
that  to  maintain  a  second  action  for  fresh 
damage,  when  there  is  no  new  Injury,  would 
be  novel  In  principle  and  not  warranted  by 
authority. 

So  in  Morey  v.  King,  51  Vt  383,  the  ques- 
tion was  whether  a  party  who  had  failed  to 
recover  all  the  damage  he  had  sustained  by 
a  single  breach  of  a  contract,  because  he  did 
not  properly  declare  for  a  portion  of  them 
In  a  former  suit,  could  maintain  a  second 
suit  to  recover  what  be  did  not  recover  In 
the  first  suit;  and  it  was  held  that  he  could 
not.  The  court  said  that  the  general  doc- 
trine that  a  party  cannot  divide  up  an  entire 
claim  and  maintain  separate  actions  for  each 
part,  whether  the  claim  arises  from  contract 
or  tort,  is  well  settled  and  elementary. 

So  In  Bullard  v.  Thorpe,  06  Vt  599.  606,  30 
Atl.  36,  25  L.  R.  A.  605,  44  Am.  St  Rep.  867. 
it  is  said  that  if  a  demand  is  split  up,  and  a 
judgment  recovered  for  a  part  the  legal  prop- 
osition that  a  Judgment  for  a  part  of  an  en- 
tire demand  Is  a  conclusive  bar  to  any  other 
suit  for  another  part  of  the  same  demand  is 
everywhere  inflexibly  maintained. 

In  the  case  at  bar  the  actual  damages  lurk 
in  the  fact  that  the.  property  la  incumbered 
by  mortgages  that  the  plaintiffs  will  have  to 
pay,  and  they  should  have  paid  them  In  sea- 
son to  recover  therefor  in  this  action;  but 
by  omitting  to  do  so  they  split  their  damages 
into  nominal  and  actual,  and  thereby  made 
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a  case  against  themselves  for  barring  the  lat- 
ter If  they  have  the  former,  and  this  they  do 
not  want  to  do,  bat  want  the  Judgment  re- 
versed as  to  damages,  and  the  cause  remand- 
ed with  liberty  to  amend  by  alleging  payment 
of  the  mortgages  when  made,  so  that  recov- 
ery therefor  may  be  had  In  this  action;  but, 
if  such  liberty  Is  not  granted,  they  ask  leave 
to  become  nonsuit,  for  they  agree,  though  the 
defendants  do  not,  that  a  judgment  for  nom- 
inal damages  will  bar  actual  damages. 

[7]  So  the  question  Is  whether  It  Is  allow- 
able thus  to  bring  In  the  question  of  actual 
"damages  at  this  stage  of  the  case,  and  we 
think  It  is  on  the  strength  of  Potter  v.  Tay- 
lor, 6  y  t  676,  as  well  as  on  general  principles. 
That  case  was  an  action  for  the  breach  of  a 
covenant  against  Incumbrances.  After  the 
writ  was  Issned,  but  before  It  was  served, 
the  plaintiff  paid  the  Incumbrance  and  was 
allowed  to  recover  the  amount  In  damages. 
The  court  said  that  the  cause  of  action  had 
accrued  when  the  suit  was  commenced,  and 
that,  though  the  plaintiff  would  be  entitled 
to  nominal  damages  only  but  for  the  actual 
payment  of  the  incumbrance,  yet  that  that 
payment  was  not  the  ground  of  action,  but 
only  the  consequence  of  It,  and  was  a  loss 
necessarily  resulting  from  the  breach  of  cove- 
nant that  constituted  the  cause  of  action,  and 
therefore  was  properly  Included  in  the  dam- 
ages recovered.  It  is  true  that  there  the  in- 
cumbrance was  paid  before  the  writ  was 
served,  but  such  payment  did  not  go  to  the 
perfection  of  the  right  of  action,  but  only  to 
the  enhancement  of  the  damages,  and  the 
court  evidently  did  not  regard  the  case  as 
affected  by  the  holdings  that  It  is  sometimes 
enough  if  the  right  of  action  la  perfected  be- 
fore the  service  of  the  writ.  So  we  see  no 
distinction  in  principle  between  that  case  and 
this,  though  this  is  tort  and  that  was  con- 
tract 

In  Hasklns  v.  Ferris,  23  Vt  673,  which  was 
trover,  the  plaintiff  was  allowed  to  amend 
by  declaring  for  other  property  taken  at  the 
same  time,  on  the  ground  that  the  taking 
was  the  cause  of  action,  and  that  it  might 
be  presumed  that  he  Intended  to  sue  for  the 
whole  cause  of  action  in  the  first  place.  But 
here,  that  the  plaintiffs  intended  to  sue  for 
their  whole  damage  in  the  first  place  Is  more 
tlian  a  presumption;  It  Is  a  fact,  for  tW 
went  for  the  whole  on  trial  and  got  It 

In  Boyd  V.  Bartlett  36  Vt  0,  the  original 
declaration  counted  on  a  covenant  against 
incumbrances.  A  new  count  was  allowed  on 
a  covenant  of  warranty  In  the  same  deed ;  it 
being  held  not  to  Introduce  a  new  cause  of 
action.  The  court  said  that  In  practice 
amendments  are  allowed  more  liberally  than 
formerly;  that  the  matter  of  allowing  them 
Is,  to  a  great  extent,  a  question  of  fact  de- 
pending on  the  purpose  and  Intent  of  the 
plaintiff  In  bringing  the  suit  and  framing  the 
-declaration. 


Indeed,  this  court  said  long  ago  that  an 
amendment  to  a  declaration  may  be  made  if 
it  does  not  change  the  form  or  the  nature  of 
the  action  nor  introduce  a  new  subject-mat- 
ter. Skinner  v.  Grant  12  Vt  456.  Here  the 
amendmeht  asked  for  would  do  none  of  those 
things,  and  consequently  we  think  It  allow- 
able. 

[I]  But  the  plaintiffs  should  apply  be- 
low for  the  Itove  asked,  as  was  directed  In 
Allen  V.  Parkhurst  10  Vt  557,  562.  If  that 
court  grants  the  leave,  It  will  fix  the  terms, 
as  to  which  we  say  nothing. 

[f]  Judgment  will  be  reversed  only  as  to 
damages.  Marshal  v.  Dalton  Paper  Mills,  82 
Vt.  480,  505,  74  Atl.  108,  24  L.  R.  A.  (N.  S.) 
128;  Austin  v.  Langlols,  83  Vt  104,  74  Atl. 
489. 

Judgment  affirmed  except  as  to  damages, 
but  reversed  as  to  those,  and  cause  remanded. 


McKANE  V.  GORDON  &  HOAR. 

(Supreme   Court  of  Vermont     Washington. 
Nov.  13,  1911.) 

1.  Appeal  ano  Ebbob  (S  266*)  — Tbial  Be- 
fore   COMMISSIONBB  —  ItUUNOS  —  REVIEW— 

Exceptions. 

P.  S.  1794,  providing  that  no  exceptions  to 
the  report  of  a  referee  or  questions  as  to  the 
admissibility  of  evidence  shall  be  considered  on 
appeal  unless  they  are  stated  in  the  exceptions 
to  the  report  filed  in  the  trial  court,  is  merely 
declaratory  of  the  prior  rule  of  practice,  and  is 
apidicable  to  a  trial  before  a  commissioner  or 
an  auditor,  but  such  lule  does  not  preclude  a 
consideration  of  such  questions  as  the  comniis- 
sioner  submits  in  his  report  not  raised  by  excep- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1552-1571;  Dec.  Dig.  S 
268.*] 

2.  Attobnet  ahd  Client  (J  128*)— Pleading 
— Specification— Pkoof. 

Where  plaintiff  sued  his  former  attorneys 
for  money  received,  specifying  an  amount  of 
cash  received  in  the  settlement  of  litigation,  and 
giving  credit  for  a  commission  of  20  per  cent. 
on  the  judgment  "as  per  agreement,"  the  basis 
of  the  suit  as  shown  by  the  specification  was  the 
money  had  and  received  by  defendants  to  plain- 
tiff's use,  and  hence  the  fact  that  plaintiff  failed 
to  prove  the  basis  of  the  credit  allowed  did  not 

Preclude  him  from  recovering  so  much  of  the 
und  paid  to  defendants  as  they  wrongfully 
withela  without  an  amendment  of  the  specifica- 
tion. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Dec  Dig.  S  128.*] 

3.  REFEBENCE  (i  61*)— SCOtE  OF  INQUIBT. 

On  an  issue  as  to  the  value  of  attorneys' 
services  in  prosecuting  a  case  in  the  Supreme 
Court,  the  referee  was  not  limited  to  the  testi- 
mony of  witnesses  that  the  time  charged  for  was 
actually  spent,  and  that  their  per  diem  charges 
were  reasonable,  but  was  properly  entitled  to 
examine  the  briefs  prepared  to  determine  the 
time  that  ought  to  have  been  spent  in  their 
preparation. 

JEd.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  I  61.*] 

4.  Attobnet  and  Cuknt  (J  124*)  — Fees- 

Deductions. 

Where  an  attorney  voluntarily  deducted 
from  his  bill  $89.50,  and  it  was  thereafter  deter- 
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mined  tliat  he  had  overcharged  plaintiff  $165, 
the  amount  o{  hia  dnluction  should  be  sub- 
tracted from  the  overcharee  under  the  rule  that, 
where  an  allowance  is  voluntary,  the  debtor  by 
refusing  to  accept  the  settlement  proposed  opens 
the  -whole  question,  and  the  creditor  ts  at  liberty 
to  insist  on  payment  of  the  amount  discounted. 
[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cbent,  Dec.  Dig.  1 12i.*1 

5.  Atiornkt  and  Client  ({  1S6*)— Tkbu  and 
AttobniTx'  Fees. 

Whether  more  than  one  attorney  on  the 
same  side  of  a  suit  is  entitled  to  charge  term 
and  attorney  fees  therein  depends  largely  on  the 
circumstances  of  the  case,  and  involves  a  con- 
sideration of  the  facts  for  the  determination  of 
the  trier. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
OUent,  Dec.  Dig.  {  136.*] 

6.  Appeal  and  Ebsob  (t  267*)— Review— BSx- 

CEFTIONS. 

Where  plaintiff  did  not  except  to  a  judg- 
ment in  an  action  against  attorneys  for  money 
received  because  a  check  sent  plaintiff  for  a 
balance  was  deducted  from  the  amount  the  at- 
torney was  found  to  have  overcharged  him,  he 
could  not  have  the  propriety  of  sudi  deduction 
reviewed  on  exceptions. 

(EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {<  1572,  1581;  Dec.  Dig.  f 
267;.*] 

7.  Appeal  and  Ebbob  (i  712*)  —  Findings  — 
Review. 

An  objection  that  an  allowance  for  attor- 
neys' services  included  charges  made  for  services 
rendered  on  Sunday  was  not  reviewable  where 
there  was  no  finding  to  that  effect. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Die.  I§  2951,  2955;    Dec.  Dig.  f 

8.  Appeal  and   Ebbob   (|  713*)  —  Rkfebee's 
Repobt— Recobo— Case. 

A  reference  in  a  referee's  report  allowing 
for  attorneys'  services  to  the  expenses  of  the 
suit  "as  indicated  by  their  [the  defendants]  ac- 
counts hereto  attached"  was  insufiBcient  to  make 
the  accounts  a  part  of  the  report  under  the 
rule  that  pai>ers  outside  the  regular  files  in  the 
case  must  be  specially  referred  to  and  made  a 
part  of  the  case,  or  they  will  not  be  noticed  on 
exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  (  713.*] 

9.  ArroBNET  and  Client  (|  124*)- Monet 
Collected— Retention— Joint  ob  Sevebal 

LlABILITT. 

Plaintiff  employed  defendants,  who  were 
attorneys,  to  conduct  certain  litigation  for  him, 
but  made  no  joint  arrangement  for  their  serv- 
ices. On  judgment  being  recovered,  a  check  for 
the  amount  was  made  out  in  the  name  of  both 
attorneys,  and  on  being  indorsed  by  them  the 
money  was  obtained,  and  defendant  6.  paid  to 
the  stenographer  of  defendant  H.  $1,400,  the 
same  being  H.'s  account  for  services  and  dis- 
bursements, less  a  discount  of  $88.50.  From 
the  amount  left  in  O.'s  hands  he  paid  certain 
bills  connected  with  the  litigation,  reserved  an 
amount  sufficient  to  cover  a  pending  trustee 
suit,  and  sent  plaintiff  a  check  for  $107.55. 
Held,  that  defendants'  liability  for  money  re- 
ceived on  plaintiff  refusing  to  accept  such  settle- 
ment was  several,  and  not  joint 

[Ei.  Note.— For  other  cases,  see  Attorney  and 
Client  Dec.  Dig.  {  124.*] 

10.  JuDQifKNT  (I  238*)— Joint  and  Sevebal 
LlABILITT— Judgment  Against  One. 

Where  plaintiff  sued  two  attorneys  jointly 
for  money  received,  and  failed  to  establish  a 


cause  of  action  as  against  one  of  them,  he  wav 
nevertheless  entitled  to  Judgment  against  tbe 
other  under  P.  S.  1530,  declaring  that  plaintiff 
may  have  judgment  against  one  or  more  of  tbe 
defendants,  though  no  Joint  liability  is  estab- 
lished. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §  416 ;    Dec  Dig.  t  23a*] 

Exceptions  from  Wasblngton  Goanty  Court; 
AUred  A.  HaU,  Judge 

Action  by  Torrance  McKane  against  Bl.  M. 
Gordon  and  Richard  A.  Hoar.  Heard  on  re- 
port of  a  referee  and  aadltor  and  defendants' 
exceptions  thereto.  Judgment  for  plaintiff, 
and  defendants  bring  exceptions.  Sustained 
In  part  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POWERS. 
JJ. 

WUIiam  N.  Therianlt  and  Fred  U  Laird, 
for  plaintiff.  Richard  A.  Hoar,  pro  se.  R.  M. 
Harvey  and  M.  M.  Gordon,  for  defendant 
Gordon. 

POWERS.  J.  The  action  Is  general  as- 
sumpsit Each  defendant  pleaded  the  general 
Issue,  and  the  defendant  Gordon  also  pleaded 
book  account  in  offset  The  case  was  tried 
before  one  styled  a  referee  and  auditor, 
whose  report  was  accepted,  and  Judgment  ren- 
dered thereon  for  tbe  plaintiff.  The  case  was 
argued  before  us  on  a  bill  of  exertions  In  be- 
half of  the  plaintiff,  and  bills  in  behalf  of 
each  defendant. 

[1]  It  Is  stated  in  the  plaintiff's  biU  that  no 
exceptions  were  taken  in  his  behalf  before 
tbe  auditor,  nor  to  the  report;  that  none 
were  filed  In  tbe  court  below,  nor  any  claim 
made  in  respect  thereto  until  the  rendition  of 
the  Judgment  In  these  circumstances,  so  far 
as  the  rulings  of  tbe  referee  are  concerned, 
nothing  is  presented  for  review  except  such 
questions  as  are  expressly  submitted  by  the 
referee  In  his  report  By  P.  8.  1791,  It  Is 
provided  that  no  exceptions  to  the  report  of 
a  referee  or  questions  as  to  the  admissibility 
of  evidence  shall  be  considered  in  this  court, 
unless  they  are  stated  in  the  exceptions  to 
the  report  filed  In  the  court  below.  This 
statute  is  merely  declaratory  of  the  rule  of 
practice  as  It  has  previously  existed  In  this 
Jurisdiction.  Thus  In  Graham  v.  SUles.  38 
Vt  578,  a  case  decided  long  before  the  eiact- 
ment  of  tbe  statute,  it  was  held  that,  if  one 
would  avail  himself  of  an  error  of  a  referee 
in  admitting  evidence,  he  should  file  excep- 
tions to  the  report  based  on  such  error.  And 
In  Walton  v.  Walton's  Estate,  63  Vt  613,  22 
Atl.  617,  and  again  in  Manning  v.  Leigbton. 
66  Vt  56,  28  Atl.  630,  upon  a  citation  of  our 
own  cases,  and  without  reference  or  allusion 
to  the  statute,  which  had  then  been  In  force 
some  years,  it  was  held  that  this  court  would 
not  review  the  rulings  of  a  referee,  unless 
some  question  was  submitted  by  htm,  or  ex- 
ceptions to  the  report  were  filed  In  tbe  conn- 


•For  ottiar  csms  sm  same  topic  and  UGUoa  NUMBBR  In  Dec.  Dls.  It  Am.  Dig.  Key  Ne.  Sariw  ft  lUp'^r  Udares 


Digitized  by  VjOOQIC 


Vt) 


MoKANB  T.  OOBDON  A  HOAB 


639 


tf  court.  The  rale  Is  the  flame  when  a  trial 
li  had  before  a  oommlasloner  (Wilder  t. 
Stanley,  tf  Vt  106)  or  an  auditor  (Perry  t. 
Whitney,  30  Vt  890;  Dexter's  Adm'r  v.  Dex- 
ter, 37  Vt  641;  Hard  ▼.  Burton,  62  Vt  814, 
20  Atl.  269).  This  rule.  It  is  to  be  observed, 
does  not  preclude  a  consideration  of  such 
questions  as  the  referee  submits  In  the  report 
(Hogan  T.  SuUlyan,  79  Vt  36,  64  Atl.  234),  of 
which  there  are  several  here  presented  which 
will  be  disposed  of  when  reached-  The  facts 
found  by  the  referee  show  that  this  piaintlfl: 
brought  a  suit  against  certain  parties  for  the 
recovery  of  damages  on  account  of  injuries 
received  while  in  their  employ.  He  engaged 
the  defendants  to  bring  and  conduct  that 
suit  but  this  was  by  contracts  with  them 
severally,  and  not  Jointly.  They  continued  to 
act  as  attorneys  for  the  plaintiff  In  that  liti- 
gation until  final  Judgment  was  rendered 
therein.  On  June  2,  1906,  the  defendants  in 
that  suit  drew  their  checlc  for  $3,623.26,  the 
amount  of  the  Judgment  and  costs,  to  the  or- 
der of  M.  M.  (^rdon  and  Richard  A.  Hoar, 
these  defendants,  and  delivered  the  same  to 
the  defendant  Gtordon,  who  Indorsed  the  check 
and  delivered  it  to  the  defendant  Hoar,  who 
also  indorsed  it  The  check  was  then  deliv- 
ered to  a  Miss  Price,  defendant  Hoar's  ste- 
nographer, who  for  some  unexplained  reason 
indorsed  It  and  took  it  to  the  bank  and  ob- 
tained the  currency  on  it  This  currency  she 
turned  over  to  Gordon,  and  took  his  receipt 
for  it  Thereupon  Gordon  paid  her  for  Hoar 
the  sum  of  $1,400,  the  same  being  the  amount 
of  Hoar's  account  for  services  and  disburse- 
ments less  a  discount  of  $89.60.  From  the 
amount  thus  left  in  Gordon's  hands,  he  paid 
certain  bills  connected  with  the  litigation,  re- 
served a  sum  sufficient  to  cover  a  pending 
trustee  suit  and  sent  the  plaintiff  a  certified 
check  for  $107.55,  therein  stating  that  it  was 
"in  full  to  date."  The  plaintiff  has  never 
cashed  this  check,  nor  has  he  ever  accepted 
the  same^  either  in  settlement  or  part  pay- 
ment of  bis  claim. 
The  plaintiff  filed  a  specification  as  follows: 

In  the  above-entitled  cause,  the  plaintiff  speci- 
fies as  the  claim  upon  which  be  will  rely  in  the 
trial  of  the  same  the  following: 
Jnn«2.    To  cash  recetyed   from  Marr   and 
Gordon,  of  Barre,  Vt.,  for  me  in 
Mttlement     of     my     judgment 
against  them  obtained  in  Wasb-. 
Ington  county  court,  and  affirmed 

by  the  supreme  Court ^,S23  2S 

liaas  commission  of  20%  on  Judg- 
ment of  |3,4SO.0O  aa  per  agree- 
ment           (to  00 


|2,SS3  16 

This  Bpedflcation  was  neither  withdrawn 
nor  amended  during  the  trial. 

[2]  Tlie  defendants  insist  that  since  the 
plaintiff  Called  to  establish  his  claim  that 
Gordcm  agreed  to  take  the  case  on  a  con- 
'  tlngent  fee  of  20  per  cent  of  the  recovery, 
the'  plaintiff  1b  out  of  court  and  that  be 
oanaot  recover  <m  aaj  other  contract   » i 


theory  than  the  one  covered  by  his  spedfl- 
catlon,  invoking  the  rule  applied  In  Aseltlne 
V.  Perry,  76  Vt  208,  64  Atl.  190,  that  a  spec- 
ification circumscribes  the  scope  of  the  evi- 
dence and  the  plaintUTs  right  of  recovery. 
But  this  claim  is  based  upon  a  misconcep- 
tion of  the  ground  of  recovery  set  up  in  the 
specification.  The  basis  of  the  suit  as  made 
by  the  specification  is  the  money  had  and 
received  by  the  defendants  for  the  plain- 
tiff's use— $3,623.25.  Against  this  sum  the 
plaintiff  admitted  a  credit  amounting  to 
$690  on  the  basis  of  20  per  cent  of  the 
Judgment.  Though  the  plaintiff  failed  to  es- 
tablish this  basis  of  the  credit  allowed,  be 
was  not  thereby  precluded  from  recovering 
so  mucb  of  the  sum  paid  to  the  defendants 
as  they  wrongfully  withheld.  It  is  as  If  a 
plaintiff  allowed  as  a  credit  on  the  amount 
claimed  a  specified  sum  for  a  horse  receiv- 
ed of  the  defendant  and  it  turned  out  in 
evidence  that  the  sum  named  was  incorrect 
or  the  property  received  was  something  else. 
In  such  case  a  recovery  could  be  had  with- 
out amendment  of  the  specification.  In 
Greenwood  v.  Smith,  46  Vt  37,  it  was  held 
that  a  plaintiff  is  not  precluded  by  his  spec- 
ification from  recovery  upon  a  cause  of  ac- 
tion not  included  therein,  but  covered  by 
the  declaration,  and  proper  for  spedflcation 
if  It  grew  out  of  the  subject-matter  of  the 
specification  actually  filed,  and  the  defend- 
ant admits  such  cause  of  action  on  trial. 
And  In  Bates  &,  Son  t.  Quinn,  56  Vt  49,  an 
action  of  general  assumpsit  to  recover  mon- 
ey overpaid  on  settlement  it  was  held  that 
the  plaintiff  might  recover  money  belonging 
to  him  held  by  the  defendant  though  he 
failed  to  establish  the  special  ground  upon 
which  he  claimed  to  show  the  overpayment. 

[3]  So  it  became  the  duty  of  the  referee 
td  investigate  and  pass  upon  the  defendants' 
accounts.  Having  done  so,  the  referee  re- 
ports that  Gordon  overcharged  the  plaintiff 
$310,  and  tliat  Hoar  overcharged  him  $165. 
These  overcharges  were  made  In  connection 
with  the  preparation  and  argument  of  the 
case  In  Supreme  Court  In  reaching  his 
conclusions  regarding  this,  the  referee  ex- 
amined the  briefs  prepared  to  determine  the 
propriety  of  the  charges  in  connection  there- 
with. The  defendants  say  that  this  was 
Improper,  and  that  It  was  hla  duty  to  find 
according  to  the  undisputed  testimony  of  the 
witnesses,  who  said  that  the  time  charg- 
ed for  was  actually  spent,  and  the  per  diem 
charges  reasonable.  But  we  think  the  ref- 
eree did  Just  right  in  dealing  with  the  mat- 
ter as  he  did.  The  briefs  themselves  would 
afford  some  evidence  of  the  time  epent  and 
of  the  time  which  ought  to  have  been  si)ent 
In  their  preparation,  having  regard  for  the 
interests  of  the  client  being  served.  There 
is  a  plain  intimation  of  the  propriety  of  such 
action  in  the  last  point  disposed  of  In  Car- 
penter V.  Gibson,  82  Vt  336,  73  Atl.  1030. 

[41  As  we  have  seen.  Hoar  discounted  bli 
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bill  $89.50.  Tbe  referee  snbmlts  to  the  court 
the  question  whether  that  sum  should  be 
deducted  from  the  overcharge  of  $165.  In 
rendering  Judgment  below,  the  court  allow- 
ed this  sum  to  Hoar,  thereby  reducing  tbe 
overcharge  to  $75.50.  Tbe  plaintiff  says  this 
was  error,  but  we  think  it  was  correct 
This  allowance  was  but  a  voluntary  credit, 
in  effect  conditioned  upon  the  acceptance  of 
the  settlement  as  a  whole.  If  the  plaintiff 
chose  to  contest  this  defendant's  bUI,  he 
opened  the  whole  question,  and  Hoar  was 
at  liberty  to  Insist  upon  payment  of  the 
amount  discounted.  It  is  like  the  situation 
presented  In  Hard  v.  Burton,  62  Vt  314,  20 
Atl.  269,  wherein  it  was  held  that  the  plain- 
tiff was  not  precluded  from  recovering  what 
bis  services  were  worth,  though  he  had 
charged  them  at  a  less  sum. 

The  plaintiff  claimed  tliat  as  a  matter  of 
law  both  defendants  were  not  entitled  to 
charge  term  and  attorney  fees.  And  this 
question  was  submitted  to  the  court.  The 
referee  allowed  these  charges  as  made,  and 
they  were  included  in  tbe  Judgment  below. 
In  this  we  find  no  error. 

[B]  Whether  more  than  one  of  the  attor- 
neys engaged  on  the  same  side  of  a  suit 
is  entitled  to  charge  term  and  attorney  fees 
therein  is  a  question  depending  largely  up- 
on the  circumstances  of  tbe  case.  It  in- 
volves a  consideration  of  the  facts,  which 
are  for  the  determination  of  the  trier.  Here 
the  referee  has  in  effect  found  that  such 
charges  in  this  case  were  reasonable  and 
proper,  and  we  cannot  disturb  the  finding. 
We  have  also  seen  that  Gordon  sent  the 
plaintiff  a  check  for  $107.55,  which  is  now 
in  the  hands  of  the  clerk.  Tbe  referee  sub- 
mits to  the  court  tbe  question  whether  tbe 
amount  of  Gordon's  overcharge  should  be 
reduced  by  the  amount  of  this  check.  TUe 
court  below  deducted  the  check,  making  tbe 
amount  in  Gordon's  hands  which  went  into 
the  Judgment  $202.45. 

[6]  The  propriety  of  this  may  well  be  ques- 
tioned, for  the  plaintiff  has  not  accepted  the 
check,  but  tbe  plaintiff  did  not  except  to 
the  Judgment  on  this  ground,  and  so  is  not 
in  a  position  to  complnln. 

[71  The  plaintiff  objects  to  tbe  Judgment 
below  because  he  says  it  Includes  charges 
made  for  services  rendered  on  Sunday.  But 
there  is  no  finding  to  that  effect. 

[t1  In  speaking  of  tbe  expenses  of  the 
suit,  tbe  referee  says  in  tbe  report  that  they 
were  paid  by  tbe  defendants  "as  indicated 
by  their  accounts  hereto  attached."  This 
is  not  sufficient  to  make  tbe  accounts  a  part 
of  the  report,  .and  consequently,  though  they 
may  show  that  part  of  tbe  charges  are  for 
Sunday  work,  we  cannot  look  into  them. 
Such  papers,  being  outside  the  regular  files 
in  tbe  case,  must  be  specially  referred  to 
and  made  a  part  of  tbe  case,  or  they  will 
not  be  noticed.  Wheelock  t.  Sears,  18  Vt 
559. 


[|]  Both  defendants  excepted  to  tlie  Judg- 
ment on  the  ground  that,  under  the  finding 
tliat  there  was  no  Joint  employment  of  tbe 
defendants,  no  Judgment  could  be  rendered 
against  them.  Ttiat  the  plaintiff  made  no 
arrangement  with  the  defendants  Jointly  is 
not  conclusive  of  tbe  question.  -  The  action 
is  based  upon  the  Implied  promise  arising 
from  the  receipt  of  the  plaintiffs  money. 
The  character  of  this  obligation  is  to  be  de- 
termined from  tbe  particular  facts  and  ctr- 
cumstanoes  involved.  A  contract  is  not  Joint 
merely  because  two  or  more  are  parties  to 
it  on  the  same  side.  Though  it  be  Joint  in 
form,  if  the  real  rights  and  Interests  of  tbe 
obligees  among  themselves  be  several  and 
not  Joint,  this  fact  will  ordinarily  controL 
So  it  was  held  In  Mcintosh  v.  Zaring  (Ind.) 
38  N.  E.  321,  that  where  several  attorneys 
were  employed  to  contest  a  will,  and  the 
contract,  though  signed  by  all,  provided  that 
a  specified  and  different  proportion  of  the 
recovery  should  be  paid  to  each,  they  could 
not  Join  in  a  suit  for  their  pay.  It  is  a 
question  of  intention,  and  the  contract  will 
not  be  Joint  if  intended  to  be  several.  Wid- 
ner  v.  West  Un.  Tel.  Co.,  47  Mich.  612,  11 
N.  W.  407.  In  determining  this  question,  a 
consideration  of  tbe  subject-matter,  tbe  pur- 
pose, the  consideration,  and  all  the  circum- 
stances attending  the  transaction  becomes 
important  Atlantic  ft  St  A.  B.  Ry.  Co.  v. 
Thomas,  60  Fla.  412,  53  South.  510. 

The  question  presented  here  is  not  wheth- 
er these  defendants  could  have  so  conducted 
themselves  with  reference  to  the  check  as 
to  become  Jointly  liable  for  so  much  of  its 
avails  as  were  not  properly  accounted  for, 
but  whether  they  did  in  fact  so  conduct 
themselves.  It  is  apparent  that  they  had  no 
Joint  interest  in  the  Judgment.  The  plain- 
tiff says  in  bis  brief  that  the  dodcet  entries 
show  that  each  of  the  defendants  filed  a  no- 
tice of  an  attorney's  lien.  We  might  refer 
to  these  entries,  though  they  are  not  made 
a  part  of  the  case  (Spaulding  v.  Warner,  57 
Vt  654),  but  it  is  apparent  that  such  liens, 
if  asserted,  were  several,  and  not  Joint  Nor 
did  any  of  the  avails  of  the  check  come  to 
their  Joint  possession  or  control.  The  only 
connection  which  Hoar  bad  with  the  cbeck 
was  for  the  purpose  of  indorsement  It 
does  not  afBrmatively  appear  that  bis  ste- 
nographer was  acting  for  him  when  she  took 
it  to  the  bank  and  cashed  it  But  assuming 
that  she  was,  tbe  method  adopted  discloses 
a  plain  intention  of  keeping  the  interests 
several,  and  not  allowing  them  to  become 
Joint  The  stenographer  took  all  the  money 
to  GSordon,  the  leading  counsel,  and  delivered 
It  to  him  in  exchange  for  bis  receipt  for  it 
He  then  paid  her  the  amount  of  Hoar's  bill 
less  tbe  discount  All  these  circumstances 
point  to  a  several  liability  and  not  to  a  Joint 
liability,  and  we  hold  that  such  was  tbe  re- 
sult 

[10]  It  does  not  foUow.  howeT«r,  tluit  tlie 


Digitized  by  VjOOQIC 


Vt) 


STATE  V.  DBOWN 


641 


defendants  were  entitled  to  a  Judgment 
Wblle  It  is  true  tbat  at  common  law  a  plain- 
tiff must  recover  against  all  the  defendants 
or  against  none,  and  that  he  cannot  have 
separate  judgments  against  each  (Machine 
CkK  T.  Morris,  39  Vt  383).  and  if  a  plaintlft 
alleges  a  Joint  contract  and  fails  to  prove  It, 
be  falls  altogether  (Wright  v.  Geer,  6  Vt 
161,  27  Am.  Dec.  538).  Since  the  enactment 
of  P.  S.  1530,  a  plaintiff  may  have  Judgment 
against  one  or  more  of  the  defendants, 
though  no  Joint  liability  is  established.  In 
Reynolds  t.  Field,  41  Vt  225,  it  Is  said,  in 
effect  that  this  statute  was  Intended  to 
cover  all  cases  wherein  too  many  are  sued, 
end  tbat  Judgment  may  be  taken  against  so 
many  as  are  found  liable.  It  is  true  that 
tbat  was  a  case  where  one  defendant  was 
liable,  and  the  other  was  not;  but  Powers 
V.  Thayer  and  Wait  SO  Vt  361,  was  a  case 
wherein  both  defendants  were  liable,  but 
for  different  amounts.  It  was  held  that 
there  could  be  no  Joint  recovery,  but  tbat 
the  case  came  within  the  statute,  and  that 
the  plaintiff  might  elect  or  the  court  order 
which  defendant  should  be  discharged.  The 
judgment  below  against  one  of  the  defend- 
ants alone  was  affirmed. 

Under  the  authority  of  these  cases,  it 
must  be  held  tbat  the  plaintiff  was  entitled 
to  a  Judgment  against  one  of  the  defendants, 
and  tbe  case  will  be  remanded  that  be  may 
proceed  in  the  county  court  as  be  may  be 
advised. 

NOTB.— The  foregoing  opinion  was  read  at  the 
October  term,  1911,  and  the  case  held  pending 
a  conference  of  counsel,  who  now  announce  a 
settlement  of  the  case ;    and  it  is  so  entered. 


STATE  V.  DROWN. 

(Supreme  Court  of  Vermont    Windsor.     Nov. 

10.  1911.) 

1.  CanaNAL   Law  (|  261*)  —  Puea  —  Neces- 

MTT. 

P.  S.  2264,  provides  that  In  criminal  cases, 
where  accosed  on  arraignment  refuses  to  plea^j 
he  shall  be  treated  as  pleading  not  guilty,  and 
the  trial  shall  proceed  Bccordingly.  Held,  that 
where  defendant  had  not  in  fact  pleaded  to  the 
information,  bat  was  tried  without  being  called 
on  to  plead,  tbe  conviction  was  void,  though 
the  court  mistakenly  stated  that  the  plea  was 
not  guilty,  and  ordered  that  plea  to  be  entered, 
and  the  trial  was  had  on  that  theory. 

[BJd.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  fi  612,  613:  I>ec.  Dig.  |  261.*] 

2.  COTTBTS  (f  116*)— RaooBD— AHXNDianT. 

Where  the  record,  showing  a  plea  of  not 
guilty  by  accused,  was  incorrect:  the  court's  re- 
fusal to  order  the  same  corrected  by  amendment 
on  motion  was  an  abuse  of  discretion. 

[E<d.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  116.*] 

Exceptions  from  Windsor  Comity  Court; 
Fred  M.  Butler,  Judge. 

J.  M.  Drown  was  convicted  of  rape,  and 
be  brings  exceptions.  Reversed  and  re- 
manded. 


Argued  before  ROWELL,  O.  J.,  and  WAT- 
SON, MUNSON.  HASEI/rON,  and  POW- 
ERS, JJ. 

Homer  L.  Skeels,  State's  Atty.  Charles 
Batcbelder,  L.  B.  Sherwln,  and  Thos.  W.  Mo- 
loney, for  respondent 

WATSON,  J.  Tbe  respondent  found  guilty 
of  tbe  crime  of  rape,  moved  that  the  ver- 
dict be  set  aside  and  a  new  trial  granted. 
for  tbat  the  cause  was  submitted  to  the 
Jury  before  be  was  put  to  plead  to  the  lu- 
formation.  To  the  overruling  of  the  mo- 
tion, respondent  excepted.  The  clerk  made 
a  minute  on  bis  docket  showing  that  the 
respondent  pleaded  not  guilty.  The  respond- 
ent moved  for  an  order,  directing  the  clerk 
to  amend  and  correct  the  record  in  this  re- 
spect. This  motion  was  also  overruled  and 
exception  saved. 

On  this  brancb  of  tbe  case,  the  facts, 
found  by  the  court  are  presented.  It  ap- 
pears therefrom  tbat  on  July  24th,  five  or  six 
respondents  were  severally  formally  arraign- 
ed, and  pleaded  to  informations.  Tbe  state's 
attorney  then  gave  notice  that  this  case 
would  be  the  first  for  trial.  On  July  26th 
other  respondents  were  formally  arraigned, 
and  pleaded  to  Informations. 

The  court  inquired  of  respondent  Drown 
and  his  counsel,  present  in  court  whether 
they  had  received  a  copy  of  the  informa- 
tion, and  would  I>e  ready  for  trial  at  2 
o'clock  In  the  afternoon.  Whereupon  the 
respondent,  by  his  counsel,  stated  that  his 
plea  was  or  would  be  not  guilty,  but  not 
having  bad  a  copy  of  the  information  24 
hours,  as  provided  by  statute,  and  not  being 
able  to  get  his  witnesses,  he  would  not  be 
ready  until  tbe  next  morning. 

Soon  after  the  opening  of  court  on  the 
26th,  the  respondent  and  his  counsel  being 
present  the  court  inquired  if  the  respondent 
was  ready  for  trial,  and  receiving  an  affirm- 
ative reply  from  the  counsel  the  court  di- 
rected the  clerk  to  call  a  jury.  After  the 
Jury  had  been  impaneled,  tbe  clerk,  not  find- 
ing a  minute  of  the  plea  on  the  information, 
inquired  In  the  presence  and  hearing  of  the 
respondent  and  bis  counsel  if  the  respondent 
had  pleaded  to  the  Information,  and,  hear- 
ing no  response,  each  of  the  Judges  under- 
standing and  believing  tbat  tbe  respondent 
had  pleaded  on  the  previous  day,  tbe  presid- 
ing Judge  announced  that  the  respondent 
had  pleaded  not  guilty.  Thereupon  tbe  jury 
was  sworn  by  the  clerk,  and  the  clerk,  in 
tbe  presence  and  hearing  of  the  jury,  and 
of  the  respondent  and  bis  counsel,  read  the 
information,  and  stated  that:  ''Upon  this 
information,  tbe  respondent  has  been  ar- 
raigned and  pleaded  not  guilty,  and  puts 
himself  upon  the  country  for  trial,  which 
country,  gentlemen  of  tbe  Jury,  you  are." 
Nelthw  tbe  respondent  nor  his  counsel  in- 
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terpooed  any  objection,  and  the  trial  then 
proceeded,  resulting  In  a  verdict  of  gnllty. 

It  la  found  that  the  court  was  mistaken  in 
believing  that  the  respondent  had  been  for- 
mally arraigned  and  pleaded  not  guilty; 
and  that  In  fact  he  was  not  formally  ar- 
raigned. 

It  IB  farther  found  that  the  respondent 
and  his  oounael  knew  and  understood  that 
the  court  was  laboring  under  the  Impression 
that  the  respondent  had  been  formally  ar- 
raigned and  pleaded  not  guUty,  and  when  it 
was  so  announced  in  court,  after  24  hours 
from  the  time  a  copy  of  the  Information 
had  been  delivered  to  him  had  elapsed,  they 
remaining  silent  and  making  no  objection  to 
the  recording  of  such  plea,  it  was  then  and 
there  so  recorded  by  the  derk. 

[1]  It  is  contended  by  the  respondrait  that 
without  an  arraignment  an^  plea  there  was 
no  issue  which  could  be  determined  by  the 
Jury;  and  that  to  put  him  on  trial  without 
arraignment  and  plea,  before  trial,  was  to 
deprive  him  of  due  process  of  law.  On  this 
question,  the  Supreme  Court  of  the  United 
States  has  spoken,  and  we  are  controlled 
thereby. 

The  Criminal  Code  of  Utah  (Comp.  Laws 
1007,  I  4811)  requires  that  in  the  prosecution 
for  felonies  the  respondent  must  be  "per- 
sonally present  at  the  trial."  In  Hopt  v. 
Utah,  110  U.  S.  579,  4  Sup.  Ct  202,  28  L.  Ed. 
262,  the  trial  of  challenges  was  permitted 
to  take  place  in  the  absence  of  the  accused. 
The  government  argued  that  the  trial  of  the 
Indictment  began  after  and  not  before  the 
Jury  was  sworn,  and  consequently  that  the 
respondent's  personal  presence  was  not  re- 
quired at  an  earlier  stage  of  the  proceed- 
ings. It  was'held  that  the  trial  commenced 
at  least  from  the  time  when  the  work  of 
Impaneling  the  Jury  began.  It  was  argued 
that  the  right  of  the  accused  to  be  present 
before  the  triors  was  waived  by  his  failure 
to  object  to  their  retirement  from  the  court- 
room, or  to  thdr  trial  of  the  several  chal- 
lenges In  his  absence.  It  was  held  that  it 
was  not  within  the  power  of  the  accused  or 
his  counsel  to  dispense  with  the  statutory 
requirement  as  to  his  personal  presence  at 
the  trial.  Thereon  the  court,  speaking 
through  Mr.  Justice  Harlan,  said :  "The  ar- 
gument to  the  contrary  necessarily  proceeds 
upon  the  ground  that  he  alone  is  concern- 
ed as  to  the  mode  by  which  he  may  be  de- 
prived of  his  life  or  liberty,  and  that  the 
chief  object  of  the  prosecution  is  to  punish 
him  for  the  crime  charged.  But  this  is  a 
mistaken  view,  as  well  of  the  relations 
which  accused  holds  to  the  public,  as  of  the 
end  of  human  punishment  The  natural 
life,'  says  Blackstone,  'cannot  legally  be  dis- 
posed of  or  destroyed  by  any  Indivldnal, 
neither  by  the  person  hlmsdf  nor  by  any 
other  of  his  fellow  creatares,  merely  upon 
their  own  authority.'  1  Bl.  Com.  133.  The 
public  has  an  interest  in  his  life  and  liberty. 


Neither  can  be  lawfully  taken,  except  in 
the  mode  prescribed  by  law.  That  which 
the  law  makes  essential  in  proceedings  In- 
volving the  deprivation  of  life  or  liberty 
cannot  be  dispensed  with  or  affected  by  the 
consent  of  the  accused,  much  less  by  bis 
mere  failure,  when  on  trial  and  in  custody, 
to  object  to  unauthorized  methods.  The 
great  end  of  punishment  is,  not  the  expia- 
tion or  atonement  of  the  offense  conunltted. 
but  the  prevention  of  future  offenses  of  the 
same  kind.  4  BI.  Com.  11.  Such  being  the 
relation  which  the  citizen  holds  to  the  pub- 
lic, and  the  object  of  punishment  for  public 
wrongs,  the  Legislature  has  deemed  it  es- 
sential to  the  protection  of  one,  whose  life 
or  liberty  is  Involved  in  a  prosecution  for 
felony,  that  he  shall  be  personally  present 
at  the  trial;  that  Is,  at  every  stage  of  the 
trial,  when  his  substantial  rights  may  be 
affected  by  the  proceedings  against  him.  If 
he  be  deprived  of  his  life  or  liberty  without 
being  so  present,  such  deprivation  would  be 
without  that  due  process  of  law  required  by 
the  Constitution." 

In  Grain  v.  United  States,  162  U.  S.  6*i"j. 
16  Sup.  Ct  962,  40  Ll  Ed.  1097,  the  record  did 
not  show  that  the  accused  was  ever  formally 
arraigned,  or  that  he  pleaded  to  the  indict- 
ment, unless  all  this  was  to  be  inferred  from 
the  order,  made  at  the  opening  of  the  trial, 
and  as  soon  as  the  accused  appeared,  reciting 
that  the  Jury  were  selected,  impaneled,  and 
sworn  "to  try  the  issue  Joined,"  and  from  the 
statement  in  the  bill  of  exceptions,  that  the 
Jury  were  "sworn  and  charged  to  try  the  is- 
sue Joined." 

The  opinion,  written  by  the  same  learned 
Justice,  after  noticing  many  authorities,  states 
It  to  be  the  prevailing  rule  in  this  country 
and  In  England,  at  least  In  cases  of  felony, 
that  a  plea  to  the  Indictment  is  necessary  be- 
fore the  trial  can  be  properly  commenced,  and 
that  unless  this  fact  appears  affirmatively 
from  the  record,  the  Judgment  cannot  be  sus- 
tained; that,  until  the  accused  pleads  to  the 
indictment,  and  thereby  indicates  the  issue 
submitted  by  him  for  trial,  there  is  nothing 
for  the  Jury  to  try,  and  the  fact  that  he  did 
so  plead  should  not  be  left  to  be  inferred 
from  a  general  recital  in  some  order  that  the 
Jury  were  sworn  "to  try  the  issue  Joined"; 
and  that  the  record  should  be  a  permanent 
memorial  of  the  issue  tried,  and  show  wheth- 
er the  Judgment,  whereby  it  was  proposed  to 
take  the  life  of  the  accused,  or  to  depriv* 
him  of  his  liberty,  was  in  accordance  with 
the  law  of  the  land. 

It  is  further  said:  That  these  views  seem 
to  be  the  necessary  result  of  the  federal  stat- 
ute (Rev.  St  f  1062  [U.  S.  Oomp.  8t  1901,  p. 
722]),  which  provides:  "When  any  penoa  In- 
dicted for  an  offense  against  the  United 
States,  whether  capital  or  othenria*,  np<m 
his  arraignment  stands  mute  or  refnaea  to 
plead  or  answer  thereto,  it  shall  be  the  duty 
of  the  court  to  enter  the  plea  of  not  guilty 
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on  bis  behalf  tn  the  aame  manner  aa  it  he  had 
pleaded  not  guilty  thereto.  And  when  the 
party  pleads  not  gnllty,  or  such  plea  la  enter- 
ed as  aforesaid,  the  cause  shall  be  deemed  at 
Issue,  and  shall,  without  further  form  or  cer- 
emony, be  tried  by  a  Jury."  That  this  stat- 
ute proceeds  upon  the  established  principle 
that,  before  a  criminal  trial  can  be  legally 
commenced,  there  most  be  an  Issue  to  try,  and 
that  a  plea  by  or  for  the  accused  is  essential 
to  the  formation  of  the  Issue.  That  the  sec- 
tion of  the  statute  quoted  requires  the  entry 
of  the  plea  before  the  trial  commences.  That 
neither  sound  reason  nor  public  policy  justi- 
fies any  departure  from  settled  principles- ap- 
pllcable  in  criminal  prosecution  for  Infamous 
crimes.  That  the  rule  requiring  the  record 
of  a  trial -for  an  Infamous  crime  to  show  af- 
firmatlyely  that  it  was  demanded  of  the  ac- 
cused to  plead  to  the  Indictment,  or  that  he 
did  80  plead,  Is  not  a  matter  of  form  only, 
but  of  substance,  iu  the  administration  of  the 
criminal  law.  That  due  process  of  law  re- 
quires that  the  accused  plead,  or  b^  ordered 
to  plead,  or,  in  a  proper  case,  that  a  plea  of 
not  guilty  be  filed  for  him,  before  his  trial 
can  rightfully  proceed,  and  that  the  record  of 
his  conviction  should  show  distinctly,  and  not 
by  inference  merely,  that  every  step  inyolved 
in  due  process  of  law  and  essential  to  a  valid 
trial  was  taken  in  the  trial  court  Otherwise 
the  Judgment  will  be  erroneous.  The  judg- 
ment was  reversed,  and  the  case  remanded, 
that  the  respondent  might  be  properly  ar> 
raigned  and  plead  to  the  indictment,  and  for 
further  proceedings  in  conformity  with  law. 

In  substance  and  effect,  the  federal  statute 
quoted  above  is  not  materially  unlike  the 
statute  of  this  state,  passed  in  February, 
1787,  which  reads:  "That  in  all  criminal  cas- 
es, where  the  party  indicted  or  complained  of 
shall,  on  being  arraigned,  obstinately  refuse 
to  plead  and  be  tried  in  due  course  of  law, 
such  standing  mute  shall  be  adjudged  to 
amount  to,  and  be,  a  proper  traverse  or  de- 
nial of  the  facts  charged  in  the  indictment  or 
complaint,  and  the  trial  shall  thereupon  pro- 
ceed in  like  manner,  and  the  same  judgment 
shall  be  given  against  the  said  party,  if  found 
gnllty,  as  if  he,  she,  or  they  had,  on  being  ar- 
raigned, duly  plead,  and  in  proper  form  re- 
spectively put  themselves  on  their  trial." 
Statute  of  1787,  p.  104.  This  statute,  without 
material  change,  has  hitherto  thus  remained. 
P.  S.  2264.  By  statute  of  1797,  c.  9,  I  37,  it 
Is  provided:  "That  every  person  Indicted  for 
any  crime  mentioned  in  this  act,  who  shall 
have  dnly  pleaded  to  the  indictment  found 
against  him,  and  put  himself  on  the  country 
for  trial,  shall  be  permitted  peremptorily  to 
challenge  six  of  the  jurors,  and  as  great  a 
number  further,  as  he  or  she  can  show  good 
cause  for  challenging." 

The  law  of  section  2274  of  the  Public  Stat- 
utes Is  In  substance  the  same,  though  the 
form  of  the  verb  is  dianged  from  the  present 


perfect  to  the  presoit  tense.  These  provi- 
sions of  our  statutes,  like  the  federal  statute, 
clearly  contemplate  and  require  that  the  re- 
spondent shall  plead  to  the  information  or  the 
indictment,  or,  in  a  case  proper  therefor,  that 
a  plea  be  entered  for  him,  before  the  trial  com- 
mences; that  is,  before  the  work  of  impanel- 
ing the  jury  begins. 

In  the  case  at  bar,  this  was  not  done.  The 
respondent  was  not  called  upon  to  plead,  and 
he  did  not  plead,  to  the  information  at  any 
time  before  the  trial.  It  follows  that  there 
was  no  issue  legally  before  the  jury,  and  that 
the  proceedings  had  did  not  conform  to  due 
process  of  law.  Peculiarly  applicable  here  is 
the  principle  declared  in  the  Hopt  Case,  and 
reaflOrmed  In  the  Grain  Case:  "That  which 
the  law  makes  essential  in  proceedings  in- 
volving the  deprivation  of  life  or  liberty  can- 
not be  dispensed  with  or  affected  by  the  con- 
sent of  the  accused,  much  less  by  his  mere 
failure,  when  on  trial  and  In  custody,  to  ob- 
ject to  unauthorized  methods." 

[2]  Clearly  the  record  showing  a  plea  of 
not  guilty  by  the  respondent  was  incorrect, 
and  the  refusal  by  the  trial  court  to  order  the 
same  corrected  by  amendment,  on  respond- 
ent's motion,  was  an  abuse  of  discretion 
which  will  be  revised  in  this  court  With 
the  record  so  amended,  the  verdict  is  errone- 
ous, and  the  motion  to  set  it  aside,  and  for  a 
new  trial,  should  have  been  granted. 

The  defects  in  the  information  urged  under 
the  motion  In  arrest  of  judgment,  if  defects 
they  are,  can  be  easily  remedied  by  amend- 
ments on  remand  of  the  case. 

Judgment  reversed,  and  cause  remanded. 


In  re  RHOiI>ES'  BSTATSS. 

Appeal  of  SMITH. 

(Supreme  Conrt  of  Pennsylvania.     July  6, 
1911.) 

1.  Appbai,  akd  Bbbob   (I  704*)— BKOOBn  — 
QuBsnons  Pbesentbo  fob  Rxvikw. 

Where  assignments  of  error  complain  of 
rulings  of  the  orphans'  court  on  requests  for 
findings  of  fact  and  conclusions  of  law,  bat  the 
record:  falls  to  show  the  submission  of  any  snch 
requests,  or  rulings  thereon,  or  exceptions  to 
the  rulings,  the  assignments  will  not  be  con- 
sidered. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  203»-2941;  Dec.  Dig.  | 
704.*] 

2.  HXTSBARD  AND  WllXji  14*)--OOir7ZTAnCES 

TO   Husband   and   Wns— Estatx  bt  Bn- 

tibbtixs. 

Where  a  father  conveys  premises  to  his 
daughter  and  her  husband,  and  acknowledges 
to  have  received  of  them  $6,000,  of  which  ^,- 
700  is  stated  as  representing  the  daughter's 
share  in  the  father's  estate,  the  grantees  take 
an  estate  in  entireties,  and,  In  case  of  th« 
daughter's  death  before  her  husband's,  he  takes 
the  premises  in  fee  simple. 

fJBi.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  78,  74;   Dee.  Dig.  f  14.*] 
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3.  Husband  akd  Wira  (§  14*)— Convbtances 
TO  Husband  and  Wifk— "Estate  bt  En- 
tireties. " 

An  "estate  by   entireties"   is  one  held   by 

husband  and  wife  6y  virtue  of  title  acquired  by 

them  jointly  after  marriage. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent.  Dig.  {{  73,  74 ;    Dec.  Dig.  $  14.* 
For  other  definitions,  see  Words  and  Phrases, 

ToL  3,  p.  2414.] 

Appeal  from  OrptiKDa'  Court,  Blair  County- 

In  the  matter  of  the  estates  of  Nancy 
Rhodes  and  Hugh  D.  Rhodes,  deceased. 
From  a  decree  vacating  the  appointment  of 
David  W.  Smith  as  trustee  to  sell  the  real 
estate  of  Nancy  Rhodes,  he  appeals.  Af- 
firmed. 

Petition  fo  restrain  trustee  from  selling 
an  Interest  In  real  estate  and  to  vacate  ap- 
pointment proceedings,  assimilated  to  equity 
procedure  under  act  of  May  19^  1874  (P.  L. 
206). 

In  addition  to  the  facts  stated  In  the  opin- 
ion of  the  Supreme  Court,  it  appeared  that 
Nancy  Rhodes  died  intestate  on  January 
12,  1901,  and  that  Hugh  D.  Rhodes,  her 
husband,  died  on  March  1,  1007,  leaving  a 
will  by  which  he  bequeathed  his  estate  to 
his  next  of  kin.  After  the  death  of  Hugh 
D.  Rhodes,  the  next  of  kin  of  Nancy  Rhodes 
petitioned  the  court  for  the  appointment  of 
a  trustee  to  sell  the  Interest  of  Nancy  Rhodes 
in  the  lands  in  question.  David  W.  Smith 
was  thereupon  appointed  such  trustee.  Sub- 
sequently, upon  the  application  of  the  ex- 
ecutors of  Hugh  D.  Rhodes,  the  court  vacat- 
ed the  decree  appointing  the  trustee,  and  de- 
creed that  the  land  In  question  belonged 
wholly  to  Hugh  D.  Rhodes  at  the  time  of  his 
death. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

W.  I.  Woodcock,  for  appellant  J.  Lee 
Flummer,  for  appellee. 

POTTER,  J.  [1]  Of  twelve  spedflcatlons 
of  error  filed  by  counsel  for  appellant,  only 
one  has  any  basis  in  the  record.  Eleven  of 
the  specifications  complain  of  various  rulings 
of  the  court  below  upon  alleged  requests  for 
findings  of  fact  and  conclusions  of  law.  But 
the  record  does  not  show  that  any  such  re- 
quests were  submitted  to  the  court,  or  that 
there  were  any  rulings  upon  them,  or  any  ex- 
ceptions to  any  rulings.  These  specifications 
will  not  therefore  be  considered. 

[2]  The  only  exception  shown  on  the  rec- 
ord Is  to  the  final  decree,  and  this  is  made 
the  subject  of  the  eleventh  assignment  of  er- 
ror, and  raises  the  material  question  Involv- 
ed In  this  appeal;  that  is,  as  to  whether 
the  words  of  a  certain  devise  or  grant  of  real 
estate  gave  a  title  by  entireties  or  as  tenants 
in  common.  By  his  deed  executed  and  de- 
livered on  April  7,  1883,  Jacob  B.  Smith  con- 
veyed certain  premises  therein  described  to 


his  daughter  "Nancy  Rhodes  and  her  hus- 
band Hugh  D.  Rhodes."  In  the  receipt  tbe 
grantor  acknowledges  to  have  received  "of 
the  above-named  Nancy  Rhodes  and.  her 
husband  Hugh  D.  Rhodes,  the  sum  of  $6,000 
(In  which  $3,703.21  being  her  Interest  In  said 
estate)  lawful  money  of  tbe  United  States. 
being  the  consideration  money  above  meu- 
tloned  In  full."  The  court  below  found  that 
this  conveyance  was  made  as  part  of  a  plan 
by  whldi  Jacob  Smith  made  division  of  a 
large  portion  of  his  property  amons  his 
children  prior  to  bis  death.  The  learned 
court  further  foimd:  "There  Is  nothing  upon 
the '  face  of  the  deed  which  Indicates  that 
Hugh  D.  Rhodes  was  to  have  but  a  life  In- 
terest, and  we  are  of  the  opinion  that  the 
testimony  taken  in  connection  with  tbe 
deeds  that  were  offered  in  evidence  is  not 
sufficient  to  show  that  the  Intent  existed  be- 
tween the  parties  to  take  otherwise  than  ac- 
cording to  the  legal  presumption.  The  deed 
on  its  face  acknowledges  that  the  grantees 
paid  the  sum  of  96,000,  and  that  13,703^1 
was  paid  by  Nancy  Rhodes.  Tbe  testimony 
of  Mr.  Hoover  supports  the  contention,  which 
is  not  seriously  disputed  by  the  petitioners, 
that  12,300  was  paid  by  Hugh  D.  Rhodes. 
We  have  therefore  a  conveyance  made  to  a 
husband  and  his  wife,  each  contributing  a 
portion  of  the  purchase  money,  the  wife  dy- 
ing prior  to  the  husband..  Under  these  con- 
ditions what  estate  vested  in  the  husband 
at  her  death?"  He  answered  tbe  question  by 
holding  that  the  deed  conveyed  an  estate  by 
entireties,  and  that  upon  the  death  of  the 
wife  the  husband,  as  survivor,  took  tbe  fee 
simple.  With  this  conclusion  we  quite  agree. 
The  facts  of  this  case  bring  it  squarely 
within  the  definition  of  an  estate  by  entire- 
ties. 

[3]  The  estate  vested  in  Nancy  Rhodes 
and  Hugh  D.  Rhodes  when  they  were  bos- 
band  and  wife.  In  Bramberry's  Estate,  156 
Pa.  628,  632,  27  Atl.  405,  407  (22  L.  R  A. 
594,  36  Am.  St.  Rep.  64),  it  is  said:  "A  ten- 
ancy by  entireties  arises  whenever  an  es- 
tate vests  In  two  persons,  they  being  when 
it  so  vests  husband  and  wife."  Tbe  title  was 
acquired  by  them  Jointly  after  marriage. 
This  fits  the  definition  in  Alles  v.  Lyon,  216 
Pa.  604,  66  Aa  81,  10  L.  R.  A.  (N.  S.)  463. 
116  Am.  St  Rep.  791:  "An  estate  by  entire- 
ties Is  one  held  by  husband  and  wife  by  vir- 
tue of  title  acquired  by  them  Jointly  after 
marriage."  The  historical  background  of 
tbe  doctrine  of  estates  by  oitiretles  and  its 
present  status  In  Pennsylvania  is  shown  In 
a  clear  and  concise  opinion  by  Judge  Hen- 
derson in  Hoover  v.  Potter,  42  Pa.  Super. 
Gt  21.  It  is  true  that  tbe  law  looks  at  the 
character  of  tbe  transaction  as  well  as  at 
the  form  of  conveyance.  If  tbe  deed  be 
made  merely  In  partition  of  land  In  wbldi 
either  husband  or  wife  bad  already  acquired 
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a  rested  Intereat,  It  la  In  such  case  merely 
Bubstltutliig  a  dlylded  share  for  an  undivid- 
ed one.  See  Stehman  y.  Huber,  21  Pa.  260; 
Taylor  t.  Birmingham,  29  Pa.  306.  In  Dex- 
ter V.  BUllnga,  UO  Pa.  13S,  141.  1  Atl.  180, 
183,  It  was  held,  as  set  forth  in  the  syllabus, 
tliat  a  deed  by  a  brother  to  his  sister  and 
her  husband  Jointly  for  her  interest  in  her 
father's  real  estate  would  not  dlyest  her  title 
as  beneficial  owner  of  the  whole  share,  un- 
less it  was  shown  affirmatively  that  she  in- 
tended to  make  to  her  husband  a  gift  of  a 
Joint  interest  Mr.  Justice  Sterrett  said:  "If 
the  transaction  was  in  fact  an  amicable  par- 
tition and  the  deed  for  the  wife's  purpart 
had  been  made  to  her  husband  alone,  he 
would  not  have  thereby  become  the  beneficial 
owner  of  the  land.  He  would  have  held  the 
title  for  her  and  not  for  himself."  But  in 
these  cases  the  wife  or  husband  had  an  un- 
divided interest  in  the  land  before  the  par- 
tition; and  the  conveyance  only  separated 
that  Interest  and  conveyed  no  new  estate. 
In  the  present  case  Nancy  Rhodes  bad  no 
estate  In  the  premises  prior  to  the  execution 
of  the  deed  from  her  father  to  her  and  to 
her  husband.  The  intention  may  be  made 
clear  in  a  deed  that  the  grantees,  even 
though  husband  and  wife,  are  to  take  estates 
in  severalty.  In  illustration  of  this  dis- 
tinction, see  the  discussion  in  the  opinion 
In  Young's  Estate,  166  Pa.  645,  31  Atl.  373. 
Another  case  in  which  the  intention  not  to 
create  an  estate  by  entireties  was  apparent 
was  that  of  Bedford  Lodge  I.  O.  O.  F.,  No. 
202,  y.  lientz,  194  Pa.  399,  46  Atl.  878.  The 
deed  there  was  to  husband  and  wife,  bnt  the 
language  of  the  habendum  shows  that  they 
were  intended  to  take  different  estates.  No 
such  Intention  appears  in  the  case  now  be- 
fore us.  The  father  evidently  Intended  to 
convey  the  lands  described  to  bis  daughter 
and  her  husband  Jointly  for  the  considera- 
tion of  $6,000,  of  which  sum  there  was  paid 
by  the  husband  $2,300  in  round  numbers, 
and  the  balance  was  intended  to  represent 
the  amount  of  his  daughter's  interest  in  his 
estate.  Under  the  terms  by  which  the  es- 
tate was  created,  if  the  husband  had  prede- 
ceased his  wife,  she  would  have  taken  the 
whole  of  the  estate.  But,  as  the  husband 
survived,  be  took  the  estate  in  fee  simple. 
We  think  the  conclusion  reached  by  the 
learned  Judge  of  the  court  below  was  cor- 
rect. 
The  decree  is  afllrmed. 


BOKELS  et  aL  v.  WEIBLEY  et  al. 

(Supreme  C!ourt  of  Pennsylvania.     July  6, 
1911.) 

1.  NuiBARCB  (I  23»)— SuB.rECTS  OF  Relief. 

Wliere  tlie  court  finds  tiiat  defendants  were 
abotit  to  engage  in  tlie  horse  and  cattle  busi- 
ness in  an  exclusively   residential  section  of  a 


boroQgh  which  was  not  yet  compactly  built 
up;  that  they  had  erected  a  large  shed  and 
proposed  to  erect  a  large  bam;  that  the  ca- 
pacity of  the  proposed  yard  would  be  for  from 
40  to  50  head  of  cattle  and  30  to  35  head  of 
horses;  that  defendants  planned  to  deal  in 
western  cattle  and  horses  to  be  delivered  to 
them  by  rail,  necessitating  a  practically  con- 
stant driving  of  cattle  and  horses  in  and  out 
of  the  yard  and  along  the  streets ;  that  they 
Intended  to  hold  occasional  public  sales  and 
exhibits  on  the  street;  that  such  operations 
would  result  in  the  breeding  of  great  quantities 
of  flies,  would  engender  noxious  odors  and  oc- 
casion distnrtunce  and  noise,  and  render  the 
enjoyment  of  plaintUTs  property  uncomforta- 
ble and  detrimental  to  health;  that  such  use 
was  an  unreasonable  use,  and  the  use  of  the 
particular  property  was  selected  for  the  sole 
reason  that  it  was  near  the  residences  of  de- 
fendants, and  the  business  could  be  conven- 
iently conducted  by  them— it  is  proper  to  is- 
sue an  injunction  restraining  the  threatened 
nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  65-69 ;  Dec.  Dig.  |  23.*] 

2.  Nuisance  (|  23*)— Actual  ob  Thbbatered 

Injubt. 

Though  an  injunction  will  not  Issue  to 
allay  mere  fears,  yet  if  there  is  reasonable 
ground  to  apprehend  the  establishment  of  a 
nuisance  by  defendant  which  he  has  power  to 
commit,  which  nuisance  will  be  reasonably  cer- 
tain to  impair  the  health  and  comfort  of  those 
complaining,  an  injunction  will  issue. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  |{  55-59 ;   Dec.  Dig.  {  23.*] 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Bill  in  equity  by  Mervin  Eckels  and  others 
against  Walter  Weibley  and  another  to  re- 
strain a  threatened  nuisance.  From  a  decree 
granting  the  injunction,  defendants  appeal. 
Afilrmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  M0SCHZI8- 
KER,  JJ. 

Conrad  Hambleton,  Jasper  Alexander,  and 
John  W.  Wetzel,  for  appellants.  Paul  Willis 
and  F.  B.  Sellers,  Jr.,  for  appellees. 

BROWN,  J.  [1]  The  injunction  appealed 
from  followed  findings  by  the  court  below 
that  the  defendants  were  about  to  engage  in 
the  horse  and  cattle  business  in  an  exclu- 
sively residential  section  of  the  borough  of 
Carlisle,  but  not  yet  compactly  built  up;  that 
for  the  purpose  of  doing  so  they  had  erected 
on  a  lot  owned  by  them  a  shed  140  feet  In 
length  and  14  feet  wide,  and  were  about  to 
build  a  t>arn  in  connection  with  it  iiO  feet 
long  and  40  feet  wide;  that  the  capacity  of 
the  proposed  stockyard  would  be  for  from  40 
to  50  head  of  cattle  and  for  from  30  to  35 
head  of  horses;  that  the  defendants  proposed 
to  deal  in  western  cattle  and  horses,  to  be  de- 
livered to  them  by  rail,  and  such  delivery 
would  necessitate  a  practically  constant  driv- 
ing of  both  cattle  and  horses  in  and  out  of 
the  yard  and  over  the  public  streets  of  the 
borough;  that  they  proposed  to  occasionally 
hold  public  sales  of  cattle  and  horses  on  their 
premises  and  to  exhibit  and  sell  them  un 
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Oiaham  street,  on  whldi  their  yard  fronted; 
that  the  operation  of  the  yard  as  proposed 
by  the  defendants  wonid  raralt  In  the  breed- 
ing of  great  qnantltles  of  flies,  wonId  engen- 
der noxlons  odors  and  occasion  disturbance 
and  noise,  wonld  render  the  enjoyment  of 
the  plaintiffs'  property  uncomfortable,  and 
be  detrimental  to  their  health;  that  the  use 
of  their  property  by  the  defendants  for  the 
large  business  which  they  proposed  to  carry 
on  In  the  sale  and  exchange  of  cattle  and 
horses  was  am  nnreaaonable  ose  of  It,  and  It 
was  selected  by  them  for  the  pnrxxwe  of  carry- 
ing on  their  business  for  the  sole  reason  that 
it  was  near  their  residences,  and  their  busi- 
ness could,  therefore,  be  more  conveniently 
conducted  by  them  at  that  point  The  argu- 
ment of  counsel  for  appellants,  in  pressing 
for  a  reversal  of  the  decree.  Is  largely  direct- 
ed to  an  effort  to  show  that  the  foregoing 
facts  ought  not  to  have  been  fonnd.  After 
a  review  of  all  the  testimony,  we  have  not 
been  convinced  that  error  was  committed  In 
any  of  the  findings  complained  of.  There 
was  testimony  In  support  of  all  of  them,  and 
It  was  for  the  court  below  to  weigh  the 
evidence  and  to  determine  what  facts  had 
been  established  by  It  This  the  learned 
trial  Judge  did,  and  his  eighteenth  finding  of 
fact  is  that  he  had  arrived  "at  the  clear  and 
certain  conclusion,  from  all  the  evidence  in 
the  case,  that  the  operation  of  the  proposed 
yard  would  work  irreparable  Injury  to  the 
complainants  by  rendering  their  homes  un- 
comfortable and  endangering  their  health." 
{2]  The  second  complaint  of  the  appellant^ 
is  that  the  Injimctlon  was  issued  before  the 
existence  of  a  nuisance  maintained  by  them 
had  been  established  as  a  fact  by  a  trial 
at  law.  At  the  time  the  bill  was  filed  no 
injury  had  been  sustained  by  the  appellees. 
Nothing  had  been  done  by  the  appelltints  for 
which  an  action  at  law  could  have  been 
brought  Actual  Irreparable  damages,  actual 
depreciation  of  property,  did  not  exist  It  was 
to  prevent  these  consequences  and  the  perpe- 
tration of  a  wrong,  for  which  no  adequate 
remedy  existed  at  law,  that  this  proceeding 
was  properly  Instituted.  Wier's  Appeal,  74  Pa. 
230;  Joyce  on  Nuisances,  $  419;  High  on  In- 
junctions (3d  Ed.)  i  23.  To  sustain  the  appel- 
lants' contention  would  be  to  disallow  the 
remedy  of  injunction  In  cases  where  a  nui- 
sance had  not  already  be^i  set  up,  but  is 
merdy  threatened.  While  It  is  tme  that  an 
injunction  will  not  issue  to  allay  mere  fears 
and  apprehension,  nevertheless,  U  it  be  shown 
that  there  is  reasonable  and  just  ground  to 
apprehend  the  establishment  of  a  nuisance, 
threatened  by  a  defendant  and  which  he  has 
power  to  commit,  and  it  is  reasonably  certain 
that  the  health  and  comfort  of  those  com- 
plaining will  be  impaired  by  the  threatened 
act,  the  writ  will  go  out  No  remedy  in  an 
action  at  law  would  be  adequate  in  such  a 
case.    To  hold  that  such  a  nuisance  as  the 


ooort  below  found  wonld  follow  from  'vrhat 
the  appellants  proposed  to  do  could  not  be 
prevented  In  advance  of  its  actual  existence 
would  be  bat  little  better  than  a  mockery  of 
justice  to  those  to  be  attected  by  it    Wable 
▼.  Relnbach,  76  111.  322.     "The  reasons    for 
preventing    a    prospective   mischief   are    at 
least  as  cogoit  as  those  for  abating  a  pres- 
ent one.    In  the  latter  instance  the  courts 
act  more  readily  because  they  are  snre   of 
their  ground.    The  evil  Is  visible.    But   tlie 
call  for  protection  against  an  apprehended  In- 
jury, reasonably  certain  to  befall,  is  as  Im- 
perative as  that  for  relief  from  one  now  felt. 
Nor  is  the  comitoinant  reqvdred  to  wait  un- 
til some  harm  has  been  experienced  or  to 
show  with  absolute  certainty  it  will  oocnr. 
One  requirement   would  make  the  remedy 
largely  useless  and  the  other  lmpractical>leL 
MUey  v.  O'Heam  (Ky.)  18  S.  W.  528.    Wlille 
perhaps  proof  that  it  is  Inevitable  or  will 
necessarily  ensue  may  be  properly  demanded, 
when  nothing  more  than  discomfort  is  an- 
ticipated, when  danger  to  health  or  life  ia 
threatened,  a  reasonable  certainty  is  enoa^i. 
Wood  on  Nuisances,  §  100.    A  party  does  not 
have  to  stand  by  until  his  family  have  slds- 
ened  or  died."     Holke  t.  Herman,  87  Mo. 
App.  125. 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed,  at  appellants' 
costs. 


PENNSYLVANIA  R  CO.  v.  KBAIXiY. 

(Sapieme  Court  of  Pennsylvania.     July  6, 
191L) 

Cabbzebs   (I   196*)  —  Cabbiagk   or  Goods  — 

Chaboes— Dbhubbaob. 

An  affidavit  of  defense,  in  an  action  to  re- 
cover demurrage  charges  tor  the  detention  of 
cars,  which  alleges  that  defendant  was  not  in 
fault  as  respected  the  detention  of  any  of  the 
cars,  that  he  wished  to  unload  them  within  the 
free  time  allowed,  but  was  prevented  from 
doing  80  by  the  railroad  company,  stating  the 
causes  which  bronght  about  snch  prevention, 
is  sufficient,  though  the  statement  of  claim  gives 
specific  information  as  to  the  detention  of 
each  car,  and  the  charges  therefor;  it  not  be- 
ing necessary  for  the  affidavit  of  defendant  to 
specif;  in  detail  the  facts  respecting  the  de- 
tention of  each  of  the  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  196.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  assumpsit  by  the  Pennsylvania 
Railroad  Company  against  Charles  L.  Keally. 
Sr.,  doing  business  as  Charles  L.  Keally,  Sr., 
ft  Co.  From  an  order  discharging  a  rule  for 
Judgment  for  want  of  a  suflldent  afiDdavit  of 
defense,  plaintiff  appeals.    Affirmed. 

The  following  opinion  of  Carnahan,  J., 
states  the  case: 

"The  plaintiff  company,  being  a  corporation 
of  the  state  of  Pennsylvania,  and  engaged  as 
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a  common  carrier  In  the  boslneas  of  transport- 
ing {[oodB  and  merchandise,  transirarted  cer- 
tain car  loads  of  roods  consigned  from  twlnts 
beyond  the  state  <^  Pennsylvaala  to  the  clt7 
of  Pittsburg,  and  In  Its  statement  claims  that 
It  delivered  the  same  to  the  defendant  on  the 
jrialntUTs  public  sidings  at  the  Pennsylvania 
line's  produce  yards  In  Pittsburg;  the  defend- 
ant haying  procured  the  said  shipments  to  be 
consigned  and  shipped  to  him  by  the  reBi)ec- 
tlve  consignors.  On  the  arrival  of  these  cars, 
from  time  to  time,  at  the  produce  yard,  which 
was  the  place  of  dellyery,  as  claimed  by  the 
plaintiff,  the  defendant  was  given  due  notice. 
"The  plaintiff  company  has  had  contlnu- 
oosly  from  June  1,  1903,  in  effect  a  system  of 
storage  charges  applicable  to  cars  containing 
goods  of  consignees  delivered  at  this  produce 
yard.  A  schedule  showing  these  charges  was 
duly  filed  with  the  Interstate  Commerce  Oom- 
mlsslon,  according  to  which  It  appears  that 
for  eadi  car,  not  unloaded  within  48  hours 
from  the  time  It  Is  placed  in  position  for  un- 
loading (Snndays  and  legal  holidays  exclud- 
ed), no  charge  Is  made ;  for  the  next  succeed- 
ing two  days,  there  Is  a  charge  of  $1  per  car 
per  day,  or  fraction  thereof;  for  the  next 
succeeding  two  days,  there  Is  a  charge  of  |8 
per  car  per  day,  or  fraction  thereof ;  and  for 
eadi  succeeding  day,  there  is  a  charge  of  $4 
Iier  car  ■pet  day,  or  fraction  thereof.  In  addi- 
tion to  these  charges,  there  are  the  usual  car 
service  diarges. 

"For  cars  consigned  to  the  defendant,  and 
delivered  to  him  at  this  produce  yard,  and 
not  unloaded  within  the  time  allowed  by  the 
rules  of  the  plaintiff  company,  the  plaintlfT 
claims  of  the  defendant  the  sum  of  $1,666, 
with  Interest,  and  attadies  to  its  statement 
two  exhibits;  the  one  showing  the  dates  of 
the  placing  of  the  cars,  the  initials  and  num- 
bers thereof,  the  time  when  each  car  was  nn- 
loaded,  the  time  of  detention  of  each  car  aft- 
er the  expiration  of  the  free  time  of  48 
boars,  and  the  amount  of  the  charges  there- 
for In  accordance  with  its  schedule  of  charg- 
es; and  the  other  showing  the  schedule  of 
charges  as  filed  with  the  Interstate  Com- 
merce CDmmlsslon.  Bills  for  these  amounts 
having  been  rendered  to  the  defendant  from 
time  to  time,  and  payment  thereof  having 
been  refused,  the  plaintlfT  brings  suit  to  re- 
cover the  same,  with  interest 

"The  defendant  has  filed  three  affidavits 
of  defense.  Brlefiy  stated,  he  claims  that 
be  bas  paid  to  the  plaintiff  $1  per  day  foi 
eacb  car  unloaded  and  remaining  in  the 
yards  beyond  the  free  time  of  delivery,  as 
provided  by  an  act  of  assembly  of  the  com- 
monwealth of  Pennsylvania,  approved  May 
24,  1907  (P.  L.  229),  and  that  these  addition- 
al charges  are  Illegal,  unjust,  unreasonable, 
discriminatory,  and  in  violation  of  the  act  of 
Congress  approved  February  4,  1887,  c.  104, 
24  Stat  at  Large,  S79  (TJ.  &  Comp.  St  1901, 
p.  3154),  entitled.  'An  act  to  regulate  com- 
merce,' and  its  supplements;  that  the  charges 


claimed  are  not  embraced  within  the  inter- 
state commerce  act,  but  are  subject  to  the 
statute  of  Pennsylvania;  that  it  was  the  du- 
ty of  the  plaintiff  to  furnish  sufficient  facili- 
ties to  enable  the  defendant  to  remove  his 
produce  from  the  cars  within  the  free  time 
allowed  under  the  schedule  of  rates  so  fixed; 
that  it  failed  to  provide  such  facilities,  the  ef- 
fect of  which  was  to  prevent  defendant  from 
unloading  his  cars  within  the  free  time  al- 
lowed; that  had  such  facilities  beea  afforded 
he  would  have  been  able  to  remove  his  goods 
from  the  cars  within  the  48  hours  allowed; 
that  in  the  produce  yards  the  tracks  were 
not  sufficient  in  size,  nor  did  said  yards  con- 
tain sufficient  trackage,  to  enable  defendant 
to  unload  the  cars  and  remove  the  contents 
in  time  to  escape  the  additional  charges  for 
storage;  'that  through  the  said  yards  there 
Is  located  a  lead  track  of  the  plaintiff  com- 
pany upon  which  the  shifting  and  hauling 
of  other  freight  and  produce  often  delays 
and  prevents  the  switching  of  the  produce 
cars  from  the  lead  track  to  the  sidings  In  the 
yard,  which  delay  prevented  the  defendant  In 
this  case  from  crossing  the  lead  track,  in  or- 
der to  get  to  the  cars  that  contained  his  prod- 
uce on  the  other  side  of  the  said  lead  trade;' 
that  all  of  these  charges  were  made  by  the 
plaintiff  'as  the  proprietor  of  a  public  fruit 
and  vegetable  market  using  Its  tracks  and 
yards  as  a  public  market  place  for  that  pur- 
pose, under  an  arrangement  with  a  few  prod- 
uce yard  merchants  to  which  affiant  was  not 
a  party,  whereby  said  merchants  could,  upon 
payment  therefore,  hold  said  cars  at  their 
pleasure,  thus  gaining  for  Itself  and  the  few 
with  whom  It  arranged  a  monopoly  of  the 
produce  business,  to  the  detriment  of  all  oth- 
er shippers  and  consignees.  In  many  instanc- 
es, cars  were  held  from  10  to  80  days.  This 
unlawful  practice  resulted  in  a  congestion  of 
the  yards  at  the  time  complained  of  to  such 
an  extent  that  defendant  was  unable  to  un- 
load his  cars,  which  he  otherwise  could  have 
done  within  the  free  time.' 

"The  plaintiff  entered  a  rule  on  defendant 
for  Judgment  for  want  of  sufficient  affidavit 
of  defense^  and  on  July  7, 1909,  this  rule  was 
argued,  and  the  same  was  discharged,  with- 
out however,  an  opinion  being  filed. 

"In  making  the  order  discharging  the  rule 
from  Judgment  this  conrt  considered  for  the 
puri>ose  of  the  case,  as  it  then  was  presented, 
that  the  charges  were  legal,  reasonable,  not 
discriminatory,  and  were  not  within  the  pro- 
hibitions of  the  act  of  the  commonwealth  of 
Pennsylvania,  approved  May  24,  1907  (P.  L. 
229);  the  business  being  Interstate  commerce. 
In  the  various  affidavits  of  defense,  it  ap- 
pears that  the  defendant  claims  that  the  de- 
lays for  which  these  charges  are  made  were 
occasioned  by  the  plalntifl  itself.  In  other 
words,  the  defendant  claims  that  it  was  Im- 
possible for  him  to  comply  with  the  rules  of 
the  company,  and  unload  within  the  free 
time  allowed,  because  of  the  obstructions  plac- 
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ed  in  his  way  by  the  plaintiff  company  Itself. 
If  the  defendant  1b  able  to  prove  that  such  was 
the  fact,  the  plaintiff  would  not  be  entitled 
to  recoTer.  We  do  not  overlook  the  fact  that 
the  plaintiff  In  Its  statement  gives  specific  In- 
formation as  to  the  detention  of  each  car, 
and  the  diaigea  therefor ;  but  we  do  not  con- 
sider that  It  Is  necessary  for  the  defendant 
in  hlB  afildavits  of  defense  to  specify  In  de- 
tail the  facts  respecting  the  detention  of  each 
of  these  cars.  It  is  sufficient  to  aver  that  he 
was  not  in  fault  as  respects  the  detention  of 
any  of  said  cars,  and  that  he  desired  to  un- 
load them  within  the  free  time  allowed,  and 
he  was  prevented  from  doing  so  by  the  plain- 
tiff Itself,  stating  the  reasons  and  causes 
which  brought  the  prevention.  The  defend- 
ant, in  our  Judgment,  having  averred  suffi- 
cient to  enable  him  to  go  to  trial,  we  were  of 
coarse  constrained  to  refuse  the  rule  for 
Judgment,  and  therefore  discharged  it" 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Oeorge  Stuart  Patterson,  James  B.  Miller, 
and  Patterson,  Sterrett  ft  Acheson,  for  appel- 
lant. W.  A.  Stone  and  L.  E.  ft  S.  O.  Porter, 
for  appellee. 

-  PER  CURIAM.  The  order  discharging  the 
rule  for  want  of  a  sufficient  affidavit  of  de- 
fense is  affirmed  on  the  opinion  of  Judge  Car- 
nahan. 


PHILLIPS  v.  KLEINMAN  et  aL 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

Bankbuptct  (1 179*)— Administration  of  Es- 
tate—Action  TO  Set  Abide  Oonvetancb. 
Where  a  trustee  of  a  bankrupt  brings  a 
bill  in  equity  against  the  bankrupt's  wife  to 
set  aside  a  deed  as  a  fraud  on  creditors,  and 
the  evidence  shows  that  the  land  was  bought 
for  $4,000  from  the  parents  of  the  husband, 
that  2,000  thereof  was  paid  by  the  wife's  fa- 
ther, who  took  a  mortgage  for  that  amount, 
and  the  balance  was  secured  by  a  mortgage  to 
the  husband's  mother,  that  the  title  was  taken 
temporarily  in  the  husband's  name,  with  an 
agreement  to  convey  to  his  wife,  that  subse- 
quently the  wife's  father  voluntarily  satisfied 
bis  mortgage,  and  on  his  death  left  her  $2,000, 
which  she  gave  to  her  husband,  he  having  pre- 
viously paid  off  the  mortage  to  his  mother,  the 
evidence  requires  a  finding  that  the  husband 
held  the  title  as  trustee  for  his  wife,  and  had 
properly  executed  the  trust  by  a  conveyance  to 
her;  his  insolvency  under  such  circumstances 
being  immaterial. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  179.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  in  equity  by  Ferd  H.  Phillips,  trustee 
of  Edward  Clarence  Kleinman,  bankrupt, 
against  Emma  Kleinman  and  others,  to  have 
a  conveyance  of  real  estate  set  aside  as  in 
fraud  of  creditors.    From  a  decree  for  plain- 


tiff, defendants  Ei&ina  Kleinman  and  anotb- 
er  separatMy  appeah  Bevetsed,  and  bill  dis- 
missed. 

Argued  before  FBLL,  O.  J.,  and  BBOWX. 
ELKIN,  STEWABT,  and  MOSCHZISKEB, 
JJ. 

W.  A.  Stone  and  Wilson  ft  Evans,  for 
appellants.  Frederic  Walsingham  Miller,  for 
appellee. 

BBOWN,  J.  On  March  29,  1906,  Edward 
C.  Kleinman  conveyed  to  his  wife,  Ehnma 
Kleinman,  3^  acres  of  land  situated  on  Ne- 
ville Island,  Allegheny  county.  Two  years 
and  nine  months  afterwards  he  filed  his  peti- 
tion in  the  United  States  Court  to  be  adjudged 
a  voluntary  bankrupt,  and,  in  the  following 
July,  his  trustee  in  bankruptcy  filed  a  bill  In 
the  court  below  to  set  aside  his  conveyance 
to  hla  wife,  on  the  ground  that  it  was  made 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  creditors,  and  was  therefore  void 
under  the  statute  of  13  Elizabeth.  The  main 
defense  of  the  wife  was  that  the  beneficial 
interest  in  the  land  conveyed  to  her  had  never 
been  in  her  husband,  but  was  in  her  by  way 
of  a  resulting  trust.  She  and  her  husband 
have  appealed  from  the  decree  that  there  had 
not  been  a  resulting  trust  for  her,  and  that 
the  conveyance  was  in  fraud  of  his  creditors. 

Certain  facts  were  found  by  the  learned 
chancellor  below,  which  go  to  support  the 
wife's  claim  that  the  husband  had  held  title 
as  trustee  for  her,  and  we  shall  first  notice 
them.  Edward  C.  Kleinman  was  married, 
on  September  6,  1881,  to  Emma  Pluchel,  a 
daughter  of  John  Pluchel,  who  at  that  time 
resided  in  the  state  of  Ohio.  In  the  fall  of 
1887,  he  came  to  Allegheny  county  to  assist 
in  the  purchase  of  a  tract  of  land  from  Hu- 
bert and  Ellece  Kleinman,  the  parents  of  Ed- 
ward. They  agreed  to  sell  10  acres  for  the 
consideration  of  $4,000.  Pluchel  had  with 
him  $2,000  in  gold,  and,  at  an  interview  at 
which  be,  Hubert  Kleinman,  his  wife.  Eld- 
ward  C.  Kleinman,  and  his  wife  were  pres- 
ent, a  dispute  arose  as  to  how  the  title  to 
the  property  should  be  made.  Eneinman,  the 
father,  refused  to  sell,  unless  the  deed  was 
made  to  his  son.  Pluchel  and  bis  daughter 
insisted  that  the  deed  should  be  made  to  her, 
and  it  was  finally  agreed  that  the  title  should 
be  taken  in  the  name  of  Edward  C.  Klein- 
man, and  no  definite  agreement  was  made 
that  the  title  should  ever  be  placed  in  Emma 
Kleinman,  or  that  the  beneficial  interest  in 
the  land  was  hers  at  the  inception  of  the 
title.  A  deed  from  Hubert  Kleinman  and 
his  wife  was  executed  and  delivered  on  Sep- 
tember 5,  1887,  to  Edward  0.  Kleinman,  ap- 
on  the  payment  of  $2,000  in  cash  by  John 
Pluchel  and  the  execution  of  a  mortgage  by 
the  grantee  to  his  mother  for  $2,000,  the  bal- 
ance of  the  purchase  money.  It  did  not  ai> 
pear  how  much  interest,  if  any,  Pluchel  ever 
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recelTed  upon  bla  mortgage.  On  December 
31,  1894,  he  Tolnntarily  executed  a  paper, 
acknowledging  satisfaction  of  It,  whlcb  he 
mailed  to  hla  daughter,  ESmma  Klelnman,  and 
she  handed  It  over  to  her  husband,  who  had 
It  duly  recorded  In  the  recorder's  o£Bce  of 
tbe  county.  Plucbel  died  November  11, 1901, 
having  by  bis  will  made  the  following  pro- 
vision for  his  daughter:  "Fourth:  To  my 
daughter,  Emma,  Intermarried  with  Edward 
Klelnman,  In  addition  to  the  two  thousand 
dollars  I  already  advanced  to  ber,  I  give,  de- 
vise and  bequeath  to  her  and  ber  lineal  belrs 
the  sum  of  two  thousand  dollars  payable  up- 
on the  death  of  my  said  wife,  and  she  Is  to 
receive  no  more  from  my  estate."  On  April 
7,  1904,  William  Plucbel,  executor  of  the  will 
of  John  Plucbel,  paid  Emma  Klelnman  tbe 
$2,000  given  ber  by  tbe  foregoing  bequest, 
and  two  days  later  she  deposited  It  to  her 
credit  in  a  trust  company.  On  the  27tb  of 
the  next  month,  she  paid  this  sum  to  her 
husband  by  her  check  of  that  date.  The : 
mortgage  which  Edward  C.  Klelnman  gave  to 
bis  mother  be  paid  prior  to  the  time  he  re- 
ceived the  $2,000  from  bis  wife.  Shortly 
after  the  purchase  of  the  land,  Emma  Kleln- 
man asked  her  husband  to  convey  it  to  her, 
in  accordance,  as  she  alleged,  with  bis  agree- 
ment to  do  so,  and  she  thereafter  made  the 
same  request  very  frequently,  but  he  as  often 
did  not  do  so.  All  of  tbe  foregoing  facts 
were  found  by  the  learned  chancellor  below 
upon  the  testimony  of  tbe  appellants,  whom 
be  must  have  regarded  as  credible  witnesses. 
He  failed,  however,  to  find  other  most  im- 
portant facts  supported  by  their  uncontra- 
dicted testimony.  As  they  were  credible  wit- 
nesses, with  circumstances  tending  to  corrob- 
orate their  testimony,  there  ought  to  have 
been  tbe  following  further  findings:  Some 
time  prior  to  September,  1887,  during  a  visit 
of  Emma  Klelnman  to  her  father  in  Ohio,  be 
said  to  her:  "If  you  can  find  a  place  down 
there,  I'll  help  you  to  buy  It ;  I'll  buy  It  for 
you.  I  think  it  would  be  a  good  investment 
for  you."  Subsequently  E.  C.  Klelnman  saw 
bis  father  and  mother,  and  they  agreed  to 
sell  tbe  10  acres  of  land  for  $4,000.  John 
Plucbel  then  came  on  to  Neville  Island,  and 
paid  tbe  $2,000  on  account  of  the  purchase 
money.  When  tbe  father  of  EMward  said  he 
would  not  sell,  unless  the  title  was  put  In 
bis  son's  name,  Plucbel  replied  that,  as  be 
was  going  to  pay  for  the  property,  be  did  not 
propose  to  have  the  title  put  in  tbe  name  of 
bis  son-in-law,  and  wanted  it  in  the  name  of 
his  daughter.  Tbe  daugbter  said  to  ber  bus- 
band:  "Now,  my  father  is  bringing  tbe 
money,  and  is  going  to  pay  for  this  property. 
Why  don't  you  get  your  father  to  consent  to 
have  that  In  my  name?"  To  which  he  re- 
plied: "Now,  here  is  a  good  chance  for  us 
to  get  some  property.  Let's  try  to  get  them 
to  fix  It  up  BO  as  to  put  tbe  title  In  me  tem- 
porarily, and  I  will  transfer  it  back  to  yon 
later."  When  the  title  was  put  in  his  son's 
name,  Plucbel  Insisted  upon  taldng  a  mort- 


gage for  $2,000  to  protect  his  daughter's  in- 
terest When  be  sent  her  the  power  of  at- 
torney to  satisfy  the  mortgage,  be  wrote  that 
he  had  better  satisfy  it,  as,  if  anything  would 
happen  to  him,  she  might  have  to  pay  It,  with 
Interest  At  tbe  time  the  title  was  made  to 
Edward  G.  Klelnman,  be  agreed  with  ber 
that  she  should  get  tbe  property  back  at  any 
time  she  demanded  it;  that  he  would  deed 
it  to  her  at  any  time;  and  when  she  gave 
him  the  $2,000,  which  she  received  under  her 
father's  will,  she  said  to  him,  "Here  is  the 
balance  of  tbe  $4,000." 

It  is  clear  to  us  that  the  court  below  should 
have  found  that  the  husband  held  the  deed 
in  trust  for  his  wife.  It  did  not  find  that 
there  bad  been  no  agreement  tliat  the  title 
was  in  her,  or  that  the  beneficial  Interest  in 
the  land  was  hers  at  the  inception  of  tbe  , 
title.  The  finding  is  merely  that  there  was 
no  such  definite  agreement.  In  the  face  of 
the  testimony,  the  finding  ought  to  have  been 
that  there  was  such  a  definite  agreement, 
and  we  now  so  find.  Tbe  wife  paid  with  ber 
own  moneys,  obtained  from  her  father  and 
her  father's  estate,  tbe  entire  amount  of  the 
purchase  money.  Her  father  first  paid  $2,000 
directly  for  her,  and  subsequently  she  handed 
over  to  ber  husband  tbe  $2,000  which  she 
received  from  her  father's  estate,  saying  to 
him  -at  the  time  she  did  so,  "Here  is  tbe 
balance  of  the  $4,000."  In  answer  to  tbe  con- 
tention that,  as  the  testimony  of  tbe  husband 
and  wife  was  uncontradicted.  It  ought  to  be 
taken  as  true,  tbe  first  reason  given  by  the 
court  below  for  not  agreeing  to  this  was  that, 
while  it  was  not  contradicted  by  any  wit- 
nesses, it  was  contradicted  by  tbe  facts  in 
the  case,  because  it  was  in  conflict  with  the 
deed  and  bonds  and  mortgages  which  were 
executed  and  delivered  at  the  time  tbe  pur- 
chase was  consummated.  It  is  well  contend- 
ed by  the  learned  counsel  for  appellants  that 
there  never  was  a  resulting  trust  about  which 
almost  as  much  might  not  be  said.  Such  a 
trust  arises  only  when  tbe  grantee  named  in 
tbe  deed  is  not  tbe  real  owner  of  the  prop- 
erty. Other  findings  of  fact — with  which  we 
need  not  burden  this  opinion — ^were  regarded 
by  the  court  below  as  at  variance  with  the 
claim  that  the  husband  bad  held  tbe  land  in 
trust  for  his  wife.  What  he  did  with  other 
portions  of  tbe  10  acres,  with  her  consent, 
was  entirely  consistent  with  her  claim  that 
be  held  title  for  her,  and  it  Is  sufficient  to 
say  that  no  fact  or  circumstance  found  by 
the  court  below  was  inconsistent  with  that 
claim.  As  we  are  of  opinion  that  the  facts 
found,  and  which  ought  to  have  been  found 
on  tbe  uncontradicted  testimony  in  tbe  case, 
clearly  established  a  resulting  trust.  It  is  im- 
material to  consider  the  question  of  the  hus- 
band's insolvency  at  the  time  he  executed 
the  trust  by  making  the  conveyance  to  bis 
wife.  If  be  was  trustee,  he  could  execute 
tbe  trust,  whether  solvent  or  Insolvent 

The  decree  of  th©  court  below  is  reversed, 
and  tbe  bill  dismissed,  with  costs. 
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PHIUilPB  ▼.  KliBINMAN  et  al. 

(Supreme  Court  of  PennBylTania.    July  6^ 
19U.) 

Appeal  from  Court  of  Common  Pleaa,  Alle- 
gheny  County. 

Bill  in  equity  by  Ferd  H.  Phillips,  trustee  of 
Edward  Clarence  Kleinman,  bankrupt,  against 
Emma  Kleinman  and  others.  From  the  de- 
cree, p]ainti£E  appeals.     Appeal  dimnissed. 

Anrued  before  FELL,  O.  J.,  and  BROWN, 
BLKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Stone  &  Stone  and  Wilson  &  Evans,  for  ap- 
pellant Frederic  Walaingham  Miller,  for  ai>- 
pellees. 

BROWN,  J.  The  dismissal  of  this  appeal 
follows  the  reversal  of  the  decree.  Appeal  dis- 
missed at  appellant's  costs. 


RICK  T.  NBW  YORK,  C.  &  ST.  L.  R.  CO. 

(Supreme  Ciourt  of  Pennsylvania.     July  6, 

1911.3 

1.  Tbiai.    (I    252*)— Irstbuctiors— Affuca- 

BILITT  TO   ETIDBNOK. 

Where  defendant  railroad  company  issued 
a  biU  of  lading  for  bar  iron,  loaded  on  a  car 
on  tracks  of  another  railroad  at  the  point  ot 
shipment,  and  collected  the  freight  for  shipping 
the  iron  to  a  point  82  miles  dutant,  of  which 
80  miles  was  over  defendant's  road,  and  receiv- 
ed the  car  at  a  junction,  where  after  inspec- 
tion it  was  returned  for  a  defect  in  the  draught 
bolts,  and  a  few  days  later  it  was  again  de- 
livered, inspected,  and  accepted,  and  hauled  to 
another  junction,  where  it  was  again  jointly 
inspected  by  defendant  and  a  third  company, 
and  afterwards  hauled  by  the  latter  to  its  des- 
tination, and  on  the  day  after  delivery  to  the 
.consignee  the  plaintiff,  an  employ^  of  the  con- 
signee, while  helping  to  unload  the  car.  was 
hurt  by  slipping  on  an  insufficient  covering  of 
a  hole  chopped  in  the  floor  of  the  car,  which 
was  covered  with  iron,  ezcopt  the  space  around 
the  hole,  and  nothing  had  been  done  to  the 
car  while  in  the  possession  of  the  third  com- 
pany and  there  was  no  evidence  that  there  was 
sjiy  change  in  the  position  of  the  iron  from  the 
time  it  was  loaded  until  it  was  unloaded,  an 
instruction  that  there  was  no  evidence  that  in- 
spection of  the  car  was  made  by  an  Incompe- 
tent inspector,  or  that  the  defendant  was  neg- 
ligent in  the  inspection,  or  in  its  employment 
of  an  incompetent  inspector,  was  properly  re- 
fused. 

TEd.  Note.— For  other  cases,  aee  Trial,  Ont 
ZHg.  i  603;   Dec.  Dig.  |  252.*] 

2.  Pleadirq  (I  248*)  —  Avkrdicent  —  New 
Causk  of  Action. 

In  an  action  for  injuries  from  the  use  by 
defendant  of  a  defective  car,  which  was  de- 
scribed in  plaintiffs  statement  as  "P.  ft  L>,  E. 
R.  R.  Car,  No.  2365,"  an  amendment,  describ- 
ing the  car  as  "P.  B.  ft  L.  E.  R.  R.  Car  No. 
2365  or  P.  &  li.  E.  Car  No.  2365,"  was  proi>- 
erly  allowed,  since  it  did  not  state  a  new  cause 
of  action. 

[Ed.    Note.— For   other  eases,    see   Pleading, 
Cent.  Dig.  S  696 ;   Dec.  Dig.  f  248.*] 

3.  RAILBOADB    (I    270*)— OpEBATTON— INJURIEB 

TO   LiicENSEEB  —  Companies  Liable  —  Pkb- 

BUlCPTIONa. 

Where  a  railroad  company  acknowledges 
the  receipt  of  iron  to  be  carried  on  a  particu- 
lar car,  and  is  required  by  its  contract  to  take 
the   consignment,   it  must  be  assumed,   in  the 


absence  of  evidence  to  the  contrary,  that  it 
did  so  by  the  car  in  whi(^  the  iron  was  loaded 
and  taken  to  its  destination;  and  the  fact 
that  another  company,  under  a  traffic  airanse- 
ment,  did  the  switching  to  jdaoe  the  car  on  de- 
fendant's track  is  not  proof  that  it  furnished 
the  car,  nor  that  defendant  did  not  furnish  it, 
and  does  not  relieve  defendant  from  tlie  duty 
to  have  the  car  efficiently  inspected  and  kept 
in  repair. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  865;   Dec.  Dig.  I  270.*] 

Appeal  from  Court  of  Common  Pleas,  EMe 
County. 

Action  by  T.  J.  Rick  against  the  New  York. 
Chicago  ft  St  Louis  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  defendant  presented  certain  points, 
which,  with  the  answers  of  ttie  court  thereto, 
were  as  follows: 

"(6)  There  Is  no  evidence  that  the  defoid- 
ant  was  negligent  in  the  inspection  of  tbe 
car  upon  which  the  plaintiff  was  injured. 
Answer:  Refused. 

"(7)  There  is  no  evidence  that  the  inspec- 
tion of  the  said  car  was  made  by  an  inspector 
who  was  incompetent,  or  that  the  defendant 
was  negligent  in  its  employment  of  an  in- 
competent Inspector  or  inspectors  who  made 
the  inspection  or  inspections.  Answer:  Re- 
fused. 

"(8)  The  proof  as  to  the  car  upon  which 
the  plaintiff  was  Injured  does  not  agree  with 
the  allegations  that  the  plaintUTs  original 
statement  show,  in  that  said  car  was  P.  ft  L. 
E.  car.  No.  2365,  and  the  amendment  made  to 
the  statement  does  not  cure  the  discr^ancy; 
It  having  been  subseqnent  to  the  date  at 
which  the  right  of  action  was  barred  by  the 
statute  of  limitation.   Answer:  Refused. 

"(9)  If  the  jury  finds  that  the  car  upon 
which  the  plaintiff  was  injured  was  a  P.,  B. 
ft  L.  E.  car.  No.  2365,  the  plaintiff  cannot  re- 
cover.   Answer:    Refused. 

"(10)  It  having  been  shown  that  the  car  on 
which  the  plaintiff  was  injured  was  not  fur- 
nished to  the  shipper  of  the  iron  by  defend- 
ant company,  the  particular  act  of  n^Ugence 
charged  against  the  defendant  company  has 
not  been  proven,  and  the  plaintiff  cannot 
recover.    Answer:   Refused." 

Verdict  for  plalnUff  for  $5,500.  Defendant 
appealed. 

Argued  before  FELU  C.  J.,  and  BROWM, 
MESTREZAT,  STEWART,  and  MOSCH- 
ZISKER, n. 

Frank  Onnnlson,  Henry  E.  Fish,  W.  P. 
Oifford,  and  A.  O.  Chapin,  for  appellant. 
John  B.  Brooks,  Paul  A.  Benson,  and  CJharlea 
H.  Bngllah,  tor  aroeUee. 

MESTREZAT,  J.  [1]  The  first  and  second 
assignments  allege  the  court  erred  in  refusing 
to  instruct  the  jury  there  was  no  evidence 
that  the  inspection  of  the  car  was  made  by 
an  Incompetent  inspector,  or  that  the  defend- 
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ant  wu  negligent  in  the  Inspection  of  tlM 
car,  or  In  its  employment  of  an  Incompetent 
Inspector.  The  evidence  shows  that  the  de- 
f^idant  company  issued  a  bill  of  lading  for 
the  bar  Iron  loaded  on  the  car  at  CleTeland, 
the  place  of  shipment;  that  it  collected  the 
freight  for  transporting  the  iron  to  Its  des- 
tination at  Olrard,  Pa.,  a  distance  of  about 
S2  miles,  of  which  80  miles  were  over  the 
defendant's  road;  that  it  received  the  car 
at  Newborg,  a  suburb  of  Cleveland,  haul- 
ed it  over  its  line  to  Wallace  Junction,  where 
it  was  delivered  to  the  Bessemer  Company, 
-which  hanled  it  to  Girard,  and  delivered  it 
on  the  private  track  of  the  consignee.  Wlien 
the  car  was  first  received  by  the  defendant 
-company,  it  was  inspected,  and  a  defect  In 
the  draught  bolts  being  discovered  it  was 
returned  to  the  Erie  Company.  In  a  few 
days  thereafter,  it  was  again  delivered  to  the 
defendant.  Inspected  and  accepted,  and  haul- 
ed to  Girard.  A.t  Wallace  Junction,  the  car 
was  inspected  by  the  chief  Joint  car  inspector 
of  the  defendant  company  and  the  Bessemer 
•Company,  and  delivered  to  the  latter  com- 
pany. No  defects  were  reported  by  the  in- 
spector. The  next  day  the  car  was  de- 
livered to  the  consignee,  and  on  the  following 
-day  the  plaintiff.  In  the  employ  of  the  con- 
signee, while  assisting  to  unload  the  car, 
stepped  on  an  insufficient  covering  of  a  hole 
chopped  in  the  floor,  and  was  seriously  in- 
jured. The  hole  was  about  10  Inches  wide 
and  20  Inches  long.  The  floor  was  covered 
with  the  iron,  except  the  space  around  the 
hole  in  the  "northeast  comer  of  the  car."  A 
witness  for  the  defendant  teettfled  that  noth- 
ing was  done  to  the  car  from  the  time  it 
left  Wallace  Junction  till  it  was  delivered  by 
the  Bessemer  Company  on  the  private  siding 
of  the  consignee,  where  the  plaintiff  was  en- 
gaged in  unloading  it  at  the  time  he  was  in- 
jured. This  and  other  evidence  amply  war- 
ranted the  court  in  refusing  the  defeudant's 
sixth  and  seventh  points  embraced  in  the 
first  and  second  assignments  of  error.  The 
evidence  shows  that  the  hole  in  the  floor  was 
negligently  and  insufficiently  covered  by  a 
board  one-fourth  of  an  inch  thick,  which 
should  have  been  two  inches  thick.  The  car 
was  therefore  in  a  defective  and  unsafe  con- 
dition when  it  arrived  at  Girard.  When 
was  the  bole  chopped  in  the  floor,  and  de- 
fectively repaired  by  placing  the  thin  plank 
over  it?  This  question  need  not  be  answered 
to  convict  the  defendant  of  negligence.  It 
was  the  duty  of  the  defendant  company  to 
inspect  the  car,  and  if  found  defective  to  re- 
ject it.  This  duty  was  recognized,  and  ttie 
car  was  refused  when  it  was  first  offered  to 
the  defendant  at  Cleveland.  The  defendant 
company  was  not  required  either  to  receive 
or  haul  the  car  over  its  line^  if  it  was  in  a 
defective  condition.  The  inspector  was  in- 
conqpetent  or  n^ligent  in  the  performance  of 
his  duties,  or  the  defect  would  have  been 
discovered,  and  the  floor  would  have  been 
repaired  and  put  in  a  safe  condition. 


We  do  not  agree  with  the  defendant's  argu- 
ment that  it  is  reasonable  to  suppose  that  at 
the  time  the  first  Inspection  was  made  the 
Iron  with  which  the  car  was  loaded  covered 
the  hole,  so  that  the  defect  could  not  have 
been  discovered  without  unloading  the  iron. 
There  is  nothing  in  the  evidence  to  warrant 
the  conclusion  that  there  was  any  change 
made  in  the  position  of  the  iron  in  the  car 
from  the  time  it  was  loaded  at  Cleveland 
until  it  was  unloaded  at  Girard.  It  was 
then  found  that  the  floor  of  the  whole  south 
end  of  the  car  was  covered  with  iron,  and 
the  floor  of  the  north  end,  except  the  part 
around  the  hole.  The  evidence  falls  to  dis- 
close any  reason  or  purpose  for  changing  the 
position  of  the  iron  after  it  was  placed  in 
the  car  on  September  13,  1907,  until  it  ar- 
rived at  its  destination,  September  28tb,  un- 
less, as  suggested  by  the  plaintiff's  counsel,  it 
was  for  the  purpose  of  gaining  access  to  the 
floor  to  make  the  bole,  in  order  to  reach  the 
gearing  of  the  car.  It  was  delivered  to  the 
Bessemer  Company  at  Wallace  Junction  at 
6:10  p.  m.  on  September  27th.  If  there  was 
any  shifting  of  the  iron  in  the  car,  the  de- 
fendant should  have  shown  the  fact  It  is 
entirely  improbable  that  the  Bessemer  Com- 
pany shifted  the  iron  during  the  very  short 
time  the  car  was  in  its  possession,  and  that 
it  did  not  do  so  appears  by  the  defendant's 
testimony,  wlilch  shows  that  nothing  was 
done  to  the  car  wliile  it  was  in  the  Bessemer 
Company's  possession,  except  to  move  it  from 
the  Junction  to  its  destination  at  Girard.  It 
is  therefore  probable,  and  the  Jury  was  Jus- 
tlfled  in  finding,  that  the  iron  was  never 
shifted,  or  that,  if  it  was  shifted  in  transit, 
it  was  done  by  ilie  defendant  company,  which 
should  have  discovered  the  hole,  even  if  it 
did  not  make  the  hole  and  attempt  to  repair 
it.  This  is  a  fair  inference  from  the  evi- 
dence. The  defendant's  sixth  and  seventh 
points  were  properly  refused. 

[21  In  the  plaintiff's  statement,  the  car  in 
which  the  iron  was  shipped  is  described  as 
"P.  &  L.  E  R.  R.  car  No.  2365."  The  court 
permitted  the  plaintiff  to  amend  the  state- 
ment so  as  to  describe  the  car  as  "P.,  B.  ft 
Ll  B.  R.  R.  car  No.  2365  or  P.  &  L.  B.  car 
No.  2365."  The  third  and  fourth  assignments 
in  effect  question  the  correctness  of  permit- 
ting the  amendment.  The  number  of  the  car 
is  the  same,  and  the  only  change  made  by 
the  amendment  was  in  the  letters  on  the  car. 
There  was  no  change  in  the  cause  of  action, 
which  was  the  alleged  use  of  the  defective 
car.  The  amendment  was  made  simply  to 
meet  the  uncertainty  of  the  letters  on  the  car, 
and  was  properly  allowed. 

[3]  By  its  biU  of  lading,  issued  to  the 
Bourne-Fuller  Company,  sales  agent  of  the 
Rolling  Mill  Company,  the  defendant  ac- 
knowledged the  receipt  of  the  iron  at  Cleve- 
land, to  be  carried  on  car  2365,  and  to  be 
delivered  to  the  Girard  Wrench  Manufactur- 
ing Company  at  Girard,  Pa.  The  defendant 
does  not  have  a  switch  leading  into  the  Union 
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Rolling  Mills  at  Olereland,  and  by  a  traffic 
arrangement  the  Erie  Company  switches  to 
the  defendant's  tracks  any  car  Uiat  the  Union 
Rolling  MUIa  wish  to  send  oyer  the  defend- 
ant's road.  It  Is  Immaterial  who  owned  the 
car  in  question.  It  was  furnished  for  the 
purpose  of  carrying  the  iron  which  the  de- 
fendant company,  In  consideration  of  the 
freight  charges  paid  it  for  the  entire  dis- 
tance, agreed  with  the  consignor  to  transport 
from  Cleveland  to  Glrard.  Its  contract  re- 
quired it  to  take  the  iron  loaded  at  the  mills; 
and  hence  It  must  be  assumed,  In  the  absence 
of  evidence  to  the  contrary,  that  it  did  so 
by  the  use  of  the  car  In  which  the  Iron  was 
loaded  and  transported  to  Its  destination. 
The  fact  that  the  Erie  Company  did  the 
switching  to  place  the  car  on  the  defend- 
ant's tracks  does  not  prove  that  it  furnished 
the  car,  or  that  the  defendant  company  did 
not  furnish  It,  or  relieve  the  latter  company 
from  its  duty  to  have  the  car  efficiently  in- 
spected and  kept  In  proper  repair.  The  Erie 
Company  had  no  contract  with  the  Rolling 
Mills  Company  or  Its  sales  agent  to  carry  the 
Iron  from  Cleveland  to  Glrard.  That  com- 
pany simply  switched  the  car  from  the  mill 
to  the  track  of  the  defendant  company,  which 
by  its  bill  of  lading  agreed  to  transport  the 
iron  from  Cleveland  to  Its  destination.  The 
fifth  assignment  is  not  sustained. 

The  sixth,  seventh,  and  eighth  assignments 
of  error  depend  upon  the  correctness  of  the 
I)osltlon  assumed  by  the  appellant  in  the  oth- 
er assignments,  and  are  therefore  not  sus- 
tained. 

The  judgment  Is  affirmed. 


EVANS  V.  liOOMIS  et  al. 

(Sopreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  InDEVNITT    (§   8*)— CONSTBUCTION    0»   COM- 

TBACT— Scope  of  Liability. 

An  indemnity  bond,  given  by  the  purchas- 
er of  corporate  stock  to  the  sellers,  who  were 
sureties  on  a  note  of  the  corporation,  condi- 
tioned that  if  the  corporation  or  the  purchas- 
er of  the  stock  should  pay  the  note  within  two 
years,  and  save  the  sellers  from  all  loss  or 
damage  from  liability  incurred  by  them  as 
sureties,  the  obligation  should  be  void,  others 
wise  to  remain  in  full  force  and  virtue,  though 
the  sellers  of  the  stock  were  subsequently  re- 
leased from  their  liability  on  the  note,  and  oth- 
er security  was  taken  by  the  payee,  was  su£S- 
cicnt  to  create  a  double  obligation  on  the  part 
of  the  purchaser,  first,  to  pay  the  note,  if  not 
paid  by  the  corporation,  and,  next,  to  indem- 
nify the  sellers  as  sureties. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec.  Dig.  I  8.»] 

2,  iNniMNITT  (§  12*)— CoNSTBTJCnON  OF  CON- 

TBACT— Scope  of  Liability. 

Where  the  purchaser  of  corporate  stock 
gave  an  indemnity  bond  to  the  sellers,  who 
were  sureties  on  a  note  of  the  corporation,  to 
pay  the  note,  if  not  paid  by  the  corporation 
debtor,  and  to  indemnify  the  sellers  as  sureties, 
the  acceptance  of  a  second  note  by  the  payee. 


which  had  plainly  written  on  Its  face,  'TTbis 
note  is  collateral  for  one  of  like  amount  now 
past  due,"  did  not  affect  the  liability  of  the 
purchaser  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  I  27;  Dec.  Dig.  {  12.*] 

Appeal  from  Court  of  Common  Pleas,  Erie 
County. 

Sdre  facias  sur  mortgage  by  George  W. 
Evans,  trustee  of  S.  M.  Keith,  against  Marion 
E.  lioomis  and  others.  From  an  order  award- 
ing distribution  of  fund,  defendants  appeal. 
Affirmed. 

The  court  below  found  the  following  facts: 
(1)  The  Erie  Cork  Works,  the  name  of  which 
was  changed  to  Erie  Rubber  Works,  was  a 
corporation  located  at  Erie,  Pa.  (2)  Prior  to 
December  19,  1905,  George  W.  Evans  and  B. 
B.  Brown  were  stockholders  in  said  corpora- 
tion, and  on  that  day  they  sold  their  stock  to 
the  defendants,  Marlon  B.  Loomis  and  A.  T. 
Loomls,  her  husband,  or  to  one  of  them.  (3) 
At  that  time  said  Evans  and  Brown  were 
sureties  for  the  Erie  Cork  Works  on  a  $2,000 
note  held  by  Miss  Sarah  Keith,  and  It  was 
then  agreed  that  they  would  remain  liable 
thereon,  or  on  any  renewals  thereof,  for  two 
years,  In  consideration  of  which,  said  Mar- 
ion B.  Loomls  and  her  said  husband  gave  a 
bond  and  mortgage  to  said  George  W.  Evans, 
as  trustee,  in  the  penal  sum  of  $4,000,  con- 
ditioned In  substance  that  the  said  Erie 
Cork  Works,  or  the  obligors  in  said  bond  and 
mortgage,  would  pay  the  said  $2,000  note  on 
or  before  the  termination  of  said  two  years, 
and  save  harmless  the  said  Evans  and 
Brown.  The  bond  and  mortgage  recited  said 
note,  and  the  agreement  of  Brown  and  Evans 
so  to  remain  sureties  thereon;  and,  farther, 
"that  the  parties  of  the  first  part  •  •  • 
stood  bound  unto  the  party  of  the  second  part 
in  the  sum  of  $4,000,  conditioned  for  the  pay- 
ment of  $2,000,  Interest  and  damages,  in 
manner  following,  to  wit :  Whereas  the  Erie 
Cork  Works,  of  Erie,  Pa.,  Is  indebted  to  Miss 
Sarah  Keith,  of  Glrard,  Pa.,  upon  a  certain 
note  in  the  sum  of  two  tiiousand  dollars 
($2,000),  with  Interest  thereon  from  the  date 
of  said  note;  and  whereas,  aforesaid  George 
W.  Evans,  together  with  B.  B.  Brown,  both 
of  the  city  of  Erie,  Pa.,  are  liable  as  sureties 
on  said  note  for  a  period  of  two  years  from 
the  maturity  of  the  same,  or  upon  any  re- 
newal thereof  for  the  same  i>eriod  or  upon 
any  obligation  that  it  may  be  necessary  for 
said  Erie  Cork  Works  to  give  for  the  pur- 
pose of  raising  money  with  which  to  pay  said 
note,  in  the  event  that  said  Sarah  Keith  re- 
quires the  same  to  be  paid:  Now,  if  the 
said  Erie  Cork  Works  or  the  parties  of  the 
first  part  hereto  shall  pay  the  said  obligation 
or  obligations  on  or  before  the  termination 
of  the  said  period  of  two  years  and  shall 
save  and  keep  harmless  the  said  George  W. 
Evans  and  the  said  B.  B.  Brown  from  any 
and  all  loss  or  damage  resulting  to  them  by 
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reason  of  the  liability  incnrred  by  them  as 
aforesaid,  without  fraud  or  further  delay, 
then  this  obligation  to  be  void  and  of  none 
efTect,  or  else  to  be  and  remain  in  full  force 
and  Tlrtae."  (4)  Said  cork  works  became 
bankrupt,  and  a  distribution  of  its  assets 
paid  $360.60  to  apply  on  sit  Id  debt  as  of  Sep- 
tember 1,  1909,  and  the  balance  remains  un- 
paid. (5)  On  May  29,  1908,  the  bolder  of 
the  12,000  note  made  the  following  indorse- 
ment thereon :  "For  value  .received  I  here- 
by release  Geo.  W.  Evans  and  B.  B.  Brown 
from  any  responsibility  on  this  note  as  in- 
dorser  or  maker  of  the  same.  Miss  S.  M. 
Keith."  (6)  The  only  consideration  for  the 
release  was  the  assignment  of  the  bond  and 
mortgage.  The  note  on  which  said  release 
was  written  was  never  delivered  to  Evans  or 
Brown,  but  has  continued  in  the  possession 
of  Miss  Keith.  (7)  On  February  1,  1908,  the 
Brie  Rubber  Works,  as  collateral  to  the  said 
note  of  $2,000,  gave  another  note  to  Miss 
Keith,  for  a  like  amount,  with  William  C. 
Kraemer  as  surety;  "but  th&t  had  nothing 
to  do  with  the  said  release  written  after- 
wards on  the  [original]  note,  as  above  stated, 
or  with  the  assignment  to  her  of  said  bond 
and  mortgage."  (8)  No  actual  consideration 
was  paid  by  Evans  or  Brown  to  Miss  Keith 
for  the  release  to  tbem,  excepting  the  as- 
signment of  said  bond  and  mortgage.  (9) 
Brown  and  Evans  were  not  Indebted  to  Miss 
Keith  in  any  sum  whatever  at  the  time  the 
note  was  given  to  her  by  the  cork  works, 
but  were  only  liable  as  indorsers  on  the  note 
In  question.  (10)  At  the  time  the  said  note 
was  given.  Brown  and  Evans  were  not  in- 
debted to  the  cork  works  in  any  sum  what- 
ever, as  principal  debtors,  but  became  liable 
as  indorsers  on  the  note  for  the  accommo- 
dation of  said  corporation.  (11)  A.  T.  Loom- 
is  and  Marlon  E.  Loomis  were  not  Indebted 
to  the  Erie  Cork  Works  in  any  sum  whatever 
on  December  19,  1905,  the  time  of  the  execu- 
tion of  the  bond  and  mortgage  to  George  W. 
Evans,  trustee.  (12)  No  part  of  the  note 
was  ever  paid,  except  the  sum  of  $360.80, 
which  was  paid  by  the  receiver  of  the  Erie 
Rubber  Works  as  a  final  and  only  dividend 
from  the  assets  of  the  corporation,  which  is 
tosolvent  and  without  further  assets.  The 
court  ordered  that  the  plaintiff  should  be 
paid  the  balance  of  the  $2,000  note,  with  in- 
terest thereon,  out  of  the  fund  in  court,  and 
that  the  surplus  of  the  ftmd,  if  any,  was  to 
be  paid  to  the  defendants. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTKEZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

E.  L.  Whittelsey,  for  appellants.  L.  B. 
Torry  and  Onnnison,  Fish,  OlfCord  ft  Ohapln, 
for  appellee. 

MOSCBZISKKR,  J.  [1]  The  defendants 
contend  that  the  liability  created  by  the  bond 
and  mortgage  referred  to  in  the  findings  of 
tlie  court  below  wm  one  of  Indemnity  only, 


to  save  and  keep  harmless  Evans  and  Brown 
from  any  loss  or  damage  by  reason  of  their 
liability  as  sureties  or  indorsers  on  the  note 
to  the  use  plaintiff.  Miss  Keith;  that  when 
the  indorsers  were  released  by  the  payee  of 
the  note  the  condition  of  the  bond  and  mort- 
gage was  fully  satisfied,  and  there  could  be 
no  recovery  thereon;  while  the  use  plaintiff 
contends  that  the  contract  was  not  for  the 
sole  purpose  of  indemnifying  the  Indorsers, 
but  that  it  was  also  for  tiie  purpose  of  mak- 
ing the  obligors  and  mortgagors  liable  to  pay 
the  note ;  that  the  obligation  to  pay  the  note, 
and  the  obligation  to  Indemnify  the  indorsers, 
were  separate  and  independent  conditions  or 
covenants;  and  that  the  first  oould  not  be 
satisfied  or  affected  by  the  release  of  the 
other.  The  court  below  decided  in  favor  of 
the  plaintiff,  and  we  see  no  error  in  the  re- 
sult reached. 

The  contract  recites  the  note  of  the  cork 
works  to  Miss  Keith,  and  that  Evans  and 
Brown  were  liable  as  sureties  thereon;  it 
provides :  "Now,  if  the  said  Erie  Cork  Works, 
or  the  parties  of  the  first  part  hereto  [the 
defendants  Loomis]  shall  pay  the  said  obli- 
gation *  •  •  [the  note  In  question]  and 
shall  save  and  keep  harmless  the  said  George 
W.  Evans  and  B.  B.  Brown  from  any  and  all 
loss  or  damage  resulting  to  them  by  reason 
of  the  liability  Incurred  by  them,  •  •  • 
then  this  obligation  to  be  void,  •  •  •  or 
else  to  be  and  remain  in  full  force  and  vir- 
tue." Tbe  language  used  is  sufficient  to  cre- 
ate a  double  obligation,  first,  to  pay  the  note, 
if  not  paid  by  the  corporation  debtor,  and, 
next,  to  indemnify  the  indorsers  on  the  note. 

The  fact  that  the  defendant's  obligation 
was  given  to  a  trustee,  and  not  directly  to 
the  indorsers,  lends  force  to  the  thought  that 
It  was  Intended  to  create  such  a  doable  liabil- 
ity; otherwise  there  was  no  necessity  for 
the  use  of  a  trustee.  When  called  as  a  wit- 
ness for  the  defense,  Evans  testified :  "I  was 
Instrumental  in  getting  the  money  from  her 
[Miss  Keith],  and  I  did  not  want  her  to 
blame  me."  He  and  Brown  (the  indorsers  on 
the  note)  had  been  large  stockholders  in  the 
cork  works,  and  when  they  sold  their  stock 
to  the  defendants  Loomis,  Uiey  were  anxious, 
apparently,  not  only  to  protect  their  own  In- 
terests so  far  as  the  obligation  of  the  cor- 
poration upon  which  they  were  sureties  was 
concerned,  but  they  also  desired  at  the  same 
time  to  take  care  of  and  fully  protect  the  in- 
terest of  Miss  Keith.  It  is  easy  to  believe 
that  the  obligation  then  exacted  from  the 
defendants  was  made  and  entered  Into  with 
this  double  object  in  view.  Presumably,  if 
the  defendants  Loomis  had  not  undertaken  to 
pay  this  debt  of  the  cork  works,  upon  which 
Evans  and  Brown  were  liable,  the  latter 
would  have  liquidated  the  obligation,  added 
that  much  to  the  value  of  tbe  works,  and 
charged  the  defendants  for  their  stock  ac- 
cordingly, so  the  latter  were  in  no  manner 
prejudiced  by  the  assignment  of  the  moit- 
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gage  to  Ml88  Keitb,  or  by  the  release  given 
to  Evans  and  Brown. 

The  desire  to  carry  out  tbls  tliongbt  of 
protecting  Miss  Keith  was  recognized  by  the 
trustee  named  In  the  contract  np  to  the  time 
of  the  acquittance  of  Evans  and  Brown.  He 
testified  that  he  assigned  the  bond  and  mort- 
gage over  to  Miss  Keith  as  secnrlty  to  her 
when  she  gave  the  release,  and  that  their 
transfer  was  the  only  consideration  for  the 
release  known  to  him.-  Since  the  bond  and 
mortgage  were  given  to  the  trustee  and  "his 
assigns,"  he  had  the  legal  right  to  assign 
them  to  the  use  plalntUf,  and  since  the  words 
used  therein  Indicated  that  one  of  the  pur- 
poses was  to  secure  the  payment  of  the  note. 
Miss  Keith  had  the  right  to  assume  that  she 
could  safely  accept  them  from  theilndorsers 
as  a  substitute  for  their  liability.  The  de- 
foidants  did  not  ofTer  any  facts  surrounding 
the  creation  of  the  bond  and  mortgage  wblch 
would  tend  to  Indicate  that  It  was  not  their 
Intention  to  become  responsible  for  the  pay- 
ment of  the  note  to  Miss  Keith,  if  called  up- 
on. On  the  whole,  we  conclude  that  the  court 
below  fell  Into  no  error  In  holding  that  the 
obligation  of  the  defendants  was  not  simply 
to  Indemnify  the  Indorsers,  but  was  also  to 
pay  the  debt  to  the  holder  of  the  note. 

[2]  The  other  note  given  by  the  corporation 
to  Miss  Keith,  and  indorsed  by  one  Kraemer, 
referred  to  in  the  seventh  finding  of  the 
court  below,  has  plainly  written  upon  its 
face,  "This  note  is  collateral  for  one  of  like 
amount  now  past  due;"  the  reference  being 
to  the  note  upon  which  Evans  and  Brown 
were  indorsers.  A  party  may  hold  more 
than  one  collateral  for  the  same  debt  Un- 
der the  drcamstances,  we  cannot  say  that 
there  was  error  in  the  conclusion  that  the 
acceptance  of  this  note  by  the  use  plaintiff 
did  not  affect  the  question  of  the  liability  of 
the  defendants. 

We  have  discussed  all  the  points  suggested 
in  the  statement  of  the  question  involved,  and 
necessary  to  the  determination  of  this  case. 
The  assignments  of  error  which  comprehend 
these  points  are  overruled;  all  others  are 
dismissed;  and  the  order  of  the  court  below 
Is  affirmed,  at  the  cost  of  the  appellant 


ZUBAW  T.  HAMMBBMILL  PAPBB  OO. 

(Supreme  Court  of  Pennsylvania.    July  6, 

1911.) 

Mastkb   and    Sbbvant  (|  238*)— Injdbt   to 

Sbbv  ANT— Manifest    Danokb  —  Contbibu- 

TOBT  NEOUOKNCS. 

In  an  action  for  injuries  to  a  servant,  non- 
suit fc«U  properly  directed  on  evidence  that 
plaintiff,  having  a  safe  place  in  which  to  work, 
voluntarily  took  an  onsafe  position. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  681,  743-748 ;  Dec.  Dig. 
|238.«] 

Appeal  from  Court  of  Common  Pleas,  Erie 
County. 


Action  by  Martin  Zoraw,  by  bis  next 
friend,  John  Bfaras,  against  the  Hammermlll 
Paper  Company.  From  an  order  refusing  to 
take  off  compulsory  nonsuit  plaintiff  appeais. 
Affirmed. 

The  facts  were  as  follows: 

"Plaintiff  was  employed  by  defendant  as 
one  of  a  gang  of  men,  engaged  in  nnloading- 
pulpwood  from  fiat  cars  into  a  shed  at  de- 
fendant's plant.  He  worked  nights,  and  at 
the  time  of  the  accident  the  mai  had  on- 
loaded  one  car  and  pushed  it  out  iu>d  were 
pushing  a  loaded  car  in,  when  irialntUTs 
foot  was  caught  under  a  car  wheel,  and 
crushed.  The  witnesses  spoke  through  an  In- 
terpreter, and  the  facts  were  not  perfectly 
developed. 

"There  was  no  faulty  construction;  the 
building  or  shed,  where  the  wood  was  un- 
loaded, was  all  right  and  so  was  the  track 
and  the  car;  and  the  place  was  lighted  by 
electricity.  The  car,  when  in  place  to  be 
unloaded,  came  close  to  the  shed,  and  in 
throwing  off  the  wood  pieces  of  bark  and 
wood  would  drop  down  between  the  car  and 
the  shed,  and  from  time  to  time  were  cleared 
up  by  the  workmen,  perhaps  under  the  di- 
rection of  the  foreman.  When  the  said  load- 
ed car  was  being  pushed  in,  there  was  some 
such  rubbish  lying  in  there,  and  plaintiff 
claims  to  have  stepped  on  it  and  slipped  un- 
der the  wheel. 

"Plaintiff  was  over  17  years  old,  and  had 
been  working  at  the  same  work  and  same 
place  for  2%  months.  He  bad  helped  to 
push  out  and  in  and  unload  over  100  cars, 
and  knew  about  such  rubbish  accumulating 
there,  and  could  have  seen  It  had  he  looked. 
Plaintiff,  when  hurt,  was  around  in  front  of 
the  car,  and  on  the  side  next  to  the  shed. 
In  fact,  he  was  in  between  the  front  end 
of  the  car  and  the  shed.  He  was  not  in 
sight  of  the  boss,  and  was  not  told  by  any 
one  to  go  in  where  he  was. 

"The  men  were  directed  to  push  the  car 
in,  but  he  was  not  where  he  could  assist 
much  of  any  to  that  end.  Manifestly  the 
men  should  have  kept  to  the  rear  of  the  car 
or  on  the  outside,  and  not  between  it  and  the 
shed.  The  immediate  work  was  pushing  the 
car,  and  plaintiff  had  a  safe  place  to  assist 
at  that  either  in  the  rear  or  on  the  out- 
side; and  the  defendant  was  not  bound  to 
anticipate  that  plaintiff  would  voluntarily 
put  himself  in  a  dangerous  place  between 
the  car  and  shed,  when  the  car  was  In  mo- 
tion, and,  having  a  safe  place  in  which  to 
work,  the  defendant  is  not  liable  because 
plaintiff  voluntarily  took  an  unsafe  place. 

"The  very  narrow  space  between  the  shed 
and  car  was  not  a  fit  place  to  walk,  even 
whoi  free  from  rubbish;  and  there  is  noth- 
ing to  show  it  was  intended  or  suffered  by 
defendant  to  be  used  for  that  purpose.  And 
when  the  car  was  in  position  to  be  unloaded 
the  bark  and  other  rubbish  between  It  and 
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the  Blied  added  aothlng  to  the  danger  of  the 
workmen  engaged  ta  transferring  wood  from 
the  car  to  the  shed.  The  rubbish  was  clean- 
ed up  frcHn  time  to  time,  so  as  not  to  obstruct 
the  track. 

"I  see  no  particular  Instruction  that  a 
young  man  would  need  In  the  work  of  throw- 
ing wood  from  a  flat  car  Into  a  shed,  or  In 
pushing  a  car.  It  was  certainly  not  neces- 
sary to  warn  him  that  If  he  got  his  foot  under 
a  car  wheel  It  would  be  hurt;  and,  besides, 
be  had  been  employed  there  long  enough  to 
folly  understand  the  situation.  It  was  a 
most  distressing  accident,  but.  In  our  opin- 
ion, was  not  caused  by  any  default  on  part 
of  defendant.  And  now,  March  28,  1910,  the 
rule  to  take  off  nonsuit  in  above  stated  case 
Is  discharged." 

Argued  before  FBL>L,  O.  J.,  and  BBOWN, 
MESTRBZAT,  MOSCHZISKER,  and  STBW- 
ART,  JJ. 

Chas.  P.  Hewes,  for  appellant.  V.  P. 
RoBslter,  John  Hampton  Ba,mes,  and  Louis 
Rosenzwelg,  for  appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  Judge  Walling. 


Argued  before  FELL,  OL  J.,  and  BBOWN, 
MESTREZAT,  STEWART,  and  MOSCH- 
ZISKER, JJ. 

Frank  Gnnnlson  and  L.  B.  Torrey,  for  ap- 
pellant B.  L,  Whlttelsey  and  P.  Vincent 
Glfford,  for  appellees. 

STEWART,  J.  At  the  municipal  election 
held  in  the  Fourth  ward  of  the  city  of  Erie 
on  February  15,  IdlO,  several  ballots  admit- 
tedly irregular  were  cast  We  are  concerned 
with  a  single  one  of  these.  It  contained  a 
cross  mark  in  the  Democratic  square,  indi- 
cating a  vote  for  all  the  candidates  of  that 
party.  Included  among  these  candidates 
was  Jacob  Stelnfurth,  candidate  for  the  office 
of  school  director.  The  ballot  also  con- 
tained a  mark  to  the  right  of  the  name  of 
John  Helmburger  that  had  been  wrltt«i 
into  the  ballot  as  a  candidate  for  school  di- 
rector. The  court  below  held  it  to  be  an 
attempt  to  vote  for  two  persons  for  the 
same  office  when  one  only  could  be  voted  for, 
and  therefore  rejected  it  entirely  from  the 
count 

[1]  The  appellant  who  is  a  candidate  for 
the  office  of  select  councilman  on  the  Demo- 
cratic ticket  complains  of  this,  and  insists 
that  under  the  law  the  ballots  should  be 
counted  for  himself  and  all  other  candidates 
on  the  Democratic  ticket  except  the  candi- 
date for  school  director;  that  the  Irregulari- 
ty went  no  further  than  to  nullify  the  vote 
for  that  office.  It  will  be  observed  that 
the  Irregularity  Is  precisely  the  same  as  that 
which  gave  rise  to  the  controversy  In  New- 
berry Twp.  Election,  187  Pa.  297,  40  Atl.  822, 
where  it  was  held  that  the  ballot  was  wholly 
d^ectlve,  and  the  court  below  was  sustained 
in  rejecting  It  from  the  count  That  case 
arose  under  the  election  act  of  June  10, 1893 
(P.  L.  419).  It  is  contended  that  the  ruling 
there  is  inapplicable  here  because  of  the 
Change  effected  in  the  law  by  the  amending 
act  of  April  29,  1908  (P.  L.  338).  The  differ- 
ence in  the  language  of  the  two  acts  relied 
upon  as  supporting  this  view  is  that  in  the 
earlier  act  the  word  "shall"  is  used,  while 
In  the  later  one  the  word  "may"  is  employ- 
ed in  dealing  with  the  same  subject  Sec^ 
tlon  22  of  the  earlier  act  provides  that  the 
elector  "shall  pr^tare  his  ballot  by  marking, 
if  he  desires  to  vote  for  every  candidate  of  a 
particular  party,  a  cross  in  the  circle  above 
the  column  of  such  party,  if  otherwise  he 
shall  mark  in  the  appropriate  margin  or 
place  a  cross  (z)  opposite  the  party  named 
or  political  designation,  or  a  group  of  can- 
didates for  presidential  electors,  and  oppo- 
site the  name  of  the  candidate  of  his  choice 
for  each  other  office  to  be  filled,"  etc.  As 
amended  by  act  of  April  29,  1903,  this  sec- 
tion now  reads:  "If  Bfe  desires  to  vote  for 
every  candidate  of  a  political  party,  he  may 
make  a  cross  mark  in  the  appropriate  square, 
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Appeal  of  DtAILET. 

(Supreme  Court  of  Pennsylvania.    Jnly  0, 

Idll.) 

1.  EJLECTIONB   (I  186*)  — BAIXOTS  — IHFBOPBB 

Mabkiko. 

At  a  municipal  election,  a  ballot  was  cast 
containing  a  cross  matk  in  the  Democratic 
■qoaie,  indicating  a  vote  for  all, the  candidates 
of  that  party,  including  a  school  director.  Op- 
posite the  name  of  another  person  as  a  candi- 
date for  school  director,  another  mark  was 
made.  Held,  that  under  Act  April  29,  1903  (P. 
It.  338),  as  well  as  Election  Act  Jane  10,  1893 
(P.  L.  419),  which  it  amended,  the  entire  ballot 
was  lllegaL 

[Ed.  Note. — SVr  other  cases,  see  Elections, 
Cent  Dig.  S  169;   Dec.  Dig.  |  186.*] 

2.  Elictiors   (I  180*)— BAiiOTS— Statdtbb— 
IKFBOFEB  Mabking— "Mat." 

Act  June  10,  1893  (P.  L.  430)  i  22,  pro- 
vides that  the  elector  "snail"  prepare  his  hal- 
lot  by  marking  a  cross  above  the  name  of  a 
party  if  he  desires  to  vote  for  every  candidate 
of  that  party,  otherwise  by  a  mark  opposite  the 
party  named.  As  amended  by  Act  April  29, 
1903  (P.  Ia  345),  the  section  now  reads:  "If 
he  desires  to  vote  for  everv  candidate  of  a 
political  party,  he  may  make  a  cross,"  etc. 
Held,  that  the  employment  of  the  word  "may" 
in  the  amending  clause  gives  no  larger  priyi- 
lege  as  to  the  way  of  maiking  the  ballot  than 
the  word  "shall"  in  the  origmal  claase. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  180.* 

E^or  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4418-4447;   vol.  8,  p.  7719.] 

Appeal  from  Court  of  Quarter  Sessions, 
Erie  County. 

In  the  matter  of  the  election  contest  for 
Select  Councilman  in  the  Fourth  Ward  of 
the  City  of  EMe,  Richard  P.  Dailey  appeals 
Affirmed. 
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opposite  the  name  of  the  party  of  his  choice, 
In  the  straight  party  column  on  left  of  the 
ballot,  and  erery  such  cross  mark  shall  be 
equivalent  to  a  vote  for  every  candidate  for 
the  party  so  marked.  If  he  desires  to  vote 
for  an  entire  group  of  presidential  electors, 
be  may  place  a  cross  mark  In  the  appropri- 
ate square,  at  the  right  of  the  name  of  the 
party  of  bis  choice.  If  he  desires  to  divide 
his  vote  among  candidates  from  different 
groups  of  presidential  electors,  he  shall  make 
a  cross  mark  In  the  appropriate  square  to 
the  right  of  the  name  of  each  candidate  for 
presidential  electors  for  whom  he  desires 
to  vote.  Provided,  that  a  mark  In  the 
straight  party  column  opposite  the  name  of 
the  party  Of  his  choice,  shall  also  be  counted 
as  a  mark  for  each  presidential  elector  nom- 
inated by  such  party.  He  may  vote  accord- 
ing to  the  above  provisions,  for  the  candi- 
date of  his  choice  for  each  office  to  be  filled, 
according  to  the  number  of  persons  to  be 
voted  for  by  blm  for  each  office,  or  he  may 
Insert  in  the  blank  space  provided  therefor, 
In  accordance  with  section  14  of  this  act  any 
name  not  already  on  the  ballot,"  etc. 

[2]  A  comparison  of  the  two  acts  must 
satisfy  that  the  primary  object  in  amend- 
ing this  particular  section  was  not  to  intro- 
duce substantial  changes  in  the  law,  but 
rather  to  change  the  form  of  the  ballot,  and 
to  make  clear  what  before  was^nadequately 
expressed.  Under  the  earlier  act  a  choice 
of  methods  was  allowed  the  elector  when  he 
came  to  prepare  his  ballot,  notwithstanding 
the  employment  of  the  word  "shall"  In  that 
connection.  To  vote  a  straight  party  ticket 
he  could  either  place  a  cross  mark  in  the 
circle  above  the  party  designated,  or,  no 
matter  how  many  names  of  candidates  ap- 
pearing thereunder,  he  could  accomplish  the 
same  result  by  placing  his  mark  opposite 
the  name  of  each.  This  much  we  have  re- 
peatedly ruled.  The  employment  of  the  word 
"may"  in  the  amending  clause  gives  no 
greater  privilege  in  this  regard  than  the  elec- 
tor enjoyed  before;  he  may  still  employ  either 
method  with  like  definite  results  as  before;  he 
may  adopt  both  without  Invalidating  his  bal- 
lot, bat,  whether  he  adopt  either  or  both,  he 


has  exhausted  his  privilege;  and  If,  having 
done  this,  he  mark  within  the  square  oppo- 
site the  name  of  a  candidate  for  an  office, 
for  which  the  party  of  his  choice  has  nomi- 
nated another,  it  is  an  attempt  to  vote  for 
two  candidates  for  an  office  to  which  one 
only  is  to  be  elected,  and  the  ballot  Is  nulli- 
fied. This  is  the  doctrine  of  Newberry  Twp. 
£aectlon,  supra,  and  we  can  discover  no  pur- 
pose In  the  amended  act  of  1903  to  make 
any  change  In  this  respect.  The  difference 
in  phraseology  between  the  two  acts  signi- 
fies nothing  more  than  a  purpose  on  the 
part  of  the  framer  of  the  later  act  to  Im- 
prove on  the  literal  structure  of  the  earlier, 
and  in  this  we  think  he  was  snccessfnl. 
While  in  acts  of  assembly  the  words  "shall" 
and  "may"  are  often  of  like  significance, 
yet  it  not  infrequently  happens  that  they  are 
not  of  equal  appropriateness.  Here,  con- 
sidering all  that  was  Intended  by  the  act, 
the  word  adopted  In  the  amending  section, 
evffii  though  it  add  nothing  by  way  of  per- 
spicuity, is  yet  the  more  appropriate. 

The  act  of  1903  makes  but  slight  verbal 
change  In  the  amended  section  of  the  act  of 
1893.  The  section  referred  to  provides  that 
if  a  voter  mark  more  names  than  he  is  en- 
titled to  vote  for  for  an  office,  or  if  for  any 
reason  It  Is  impossible  to  determine  the  vot- 
er's choice  for  any  office  to  be  filled,  his  bal- 
lot shall  not  be  counted,  for  such  office,  but 
the  ballot  shall  be  counted  for  all  other 
offices  for  which  names  of  candidates  have 
been  properly  marked.  In  Newberry  Twp. 
Election,  supra,  where  the  ballot  had  the 
same  Irregularity  as  this,  the  contention  was 
made  under  this  provision  It  should  be  count- 
ed for  all  other  offices  than  those  duplicated; 
but  It  was  there  held,  quoting  from  the 
opinion,  "The  difficulty  In  applying  this  sec- 
tion to  the  facts  of  this  case  is  that  none 
of  the  names  of  candidates  have  been  prop- 
erly marked." 

We  see  nothing  In  the  amendment  to  the 
;Bectlon  of  the  act  here  involved  that  exempts 
It  in  any  way  from  the  ruling  In  Newberry 
Twp.  Election,  supra,  and,  following  that 
authority,  we  dismiss  this  appeal,  and  affirm 
the  Judgment  of  the  court  below. 
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STATE  T.  JOHNSON. 

(Supreme  Court  of  New   Jersey.     Nov.  27, 
19U.) 

(BtUahut  by  tka  Court.) 
Indictment  and  Irfobkatioi?  (g  137*)— Oi^ 

FEN8E8  Aoainst  £lxctiok  Laws— Quabh- 

iNo  Ikdictkbztt. 

Tie  act  concerning  elections  requires  the 
county  clerk  to  preserve  for  a  period  of  five 
years,  after  they  are  deposited  with  him  reg- 
istry lists  used  at  an  election  and  checked  to 
indicate  persons  voting  thereat.  The  act  also 
makes  it  a  misdemeanor  for  any  officer  to  will- 
fully or  negligently  violate  any  duty  imposed 
on  him  by  the  act.  Tlie  defendant  was  indicted 
for  withdrawing,  removing,  and  carrying  away 
from  the  possession  of  the  county  clerk  certain 
registers  which  had  been  used  tjti  checked  at 
an  election.  Beid  that,  if  the  clerk  violated 
his  duty  in  allowing  the  registers  to  be  removed 
out  of  bis  possession  through  the  procurement, 
aiding,  and  assisting  of  the  defendant,  it  is  not 
so  manifest  that  no  judgment  could  be  render- 
ed on  the  indictment  that  the  discretion  to 
quash  it  ought  to  be  exercised. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  |  137.*] 

Certiorari  to  review  Indictment  for  viola- 
tion of  election  law  by  Enoch  L.  Johnson. 
Heard  on  motion  to  qnaab  Indictment  De- 
nied. 

ArgaeA  November  term,  1911,  before  QAB- 
RISON,  PARKER,  and  BERGEN,  JJ. 

Edmund  WUaon,  Atty.  Gen.,  for  the  State. 
French  &  Richards  and  Gilbert  Collins,  for 
defendant 

BERGEN,  J.  The  writ  allowed  In  this 
proceeding  brings  Into  this  court  from  the 
court  of  oyer  and  terminer  of  the  county  of 
Atlantic  au  Indictment  against  the  defend- 
ant, and  a  motion  Is  now  made  to  quash  it 
The  Indictment  €unong  other  things,  sets  out 
that  at  a  general  election  held  In  Atlantic 
county  In  November,  1910,  the  clerks  of  the 
respective  boards  of  registry  and  elections, 
as  required  by  law,  kept  a  register  of  the 
voters,  and  checked  the  names  written  there- 
in as  the  voters  deposited  their  ballots,  and, 
after  the  canvass  of  the  votes,  the  registers 
BO  checked  were  filed  with  the  clerk  of  the 
county  of  Atlantic  to  be  there  preserved  by 
him  for  a  period  of  five  years.  The  Indict- 
ment then  Charges  that  thereafter  the  defoid- 
ant  "unlawfully,  willfully,  and  with  evil  In- 
tent and  without  warrant  in  the  law,  did 
carry  away,  remove,  and  withdraw  said  reg- 
isters from  and  out  of  the  possession  of  the 
said  county  clerk."  The  argument  for  the 
defendant  Is  that  the  taking,  carrying  away, 
and  withdrawal  of  the  registers  unlawfully 
and  with  evil  Intent  is  not  made  a  crime  by 
the  statute,  and  therefore  the  Indictment 
sets  out  no  punishable  offense. 

Section  67  of  the  act  concerning  elections 
(P.  L.  1898.  p.  271)  requires  tbe  registry  list 
to  be  deposited  with  tbe  county  clerk  after 
each  election,  and  section  1  of  a  supplement 


to  said  act  (P.  U  1908,  p.  SO)  requires  the 
county  clerk  to  preserve  such  lists  for  five 
years.  It  seems  to  us  tltat  the  duty  imposed 
upon  the  clerk  under  the  above  legislation  to 
preserve  such  registers  in  his  ofllce  for  the 
term  of  five  years  is  a  part  of  tiie  election 
law  Intended  to  aid  in  insuring  the  purity 
of  elections,  and  to  assist  in  tbe  discovery 
and  prosecution  of  frauds,  and  that  If  the 
clerk  should  allow  snch  registry  lists  to  go 
out  of  his  possession  during  the  forbidden 
period  in  snch  manner  as  to  afford  tbe  op- 
portunity to  alter  or  mutilate  than.  It  would 
be  a  violation  of  tbe  act  relating  to  elections, 
because  in  our  opinion  such  registers  are  a 
part  of  tbe  election  proceedings.  If  the 
county  clerk  can  allow  the  registers  to  be 
removed  and  carried  away  by  any  one  who 
may  apply  for  them,  alterations  and  mutila- 
tions would  be  comparatively  easy,  and  the 
registers  become  of  small  value  as  records  of 
the  manner  In  which  the  election  had  been 
conducted.  We  think  It  is  clear  tliat  this 
legislation  requires  the  county  clerk  to  pre- 
serve these  registers  in  the  form  he  receiv- 
ed them  from  the  clerks  of  tbe  board  of  reg- 
istry and  elections,  and  that  he  is  not  pre- 
serving such  lists  wltliin  tbe  meaning  of  tbe 
act  when  he  allows  them  to  be  withdrawn 
from  his  possession.  He  is  to  preserve  them, 
and  this  is. not  done  when  he  allows  a  person, 
without  statutory  auttiorlty,  to  withdraw 
them  from  his  custody  and  control,  and  thus 
subject  them  to  unlawful  changes  and  altera- 
tions, and.  If  he  does  so,  it  is  not  so  clear 
that  he  would  not  be  guilty  of  a  violation  of 
the  act  concerning  elections  as  to  warrant 
the  quashing  of  an  indictment  if  one  were 
presented  against  him  for  such  neglect  to 
preserve  the  registers,  because  tbe  preserva- 
tion is  a  duty  wlilch  the  law  has  Imposed 
upon  tbe  county  cleric,  and  under  section  197 
of  tbe  act  to  regulate  Sections  (Revision  of 
1898,  P.  L.  1898,  p.  237)  "every  public  officer 
upon  whom  any  duty  Is  Imposed  by  this  act 
who  willfully  or  negligently  violates  his  said 
duty,  or  who  neglects  or  willfully  omits  to 
perform  the  same,  shall  be  deemed  guilty  of 
a  misdemeanor."  If  such  violation  of  the 
law  by  the  clerk  Is  an  indictable  offense, 
then,  under  section  2  of  the  supplement  to 
tbe  act  regulating  elections  (P.  L.  1905,  p. 
224),  which  reads,  "Whoever  at  any  election 
in  this  state  shall  In  any  way  counsel,  pro- 
cure, aid,  advise,  assist  or  abet  any  official 
or  person  in  any  act  which  is  contrary  to  tbe 
provisions  of  this  act  or  to  the  act  to  which 
this  is  a  supplement  shall  be  guilty  of  a  mis- 
demeanor," this  defendant  would  be  guilty 
equally  with  the  clerk  if  he  counseled,  pro- 
cured, aided,  etc.,  that  official  in  any  act 
contrary  to  tbe  provisions  of  tbe  .statute. 
That  the  Indictment  charges  the  defendant 
with  doing  the  act  as  principal  rather  than 
as  aiding  and  abetting  tbe  county  clerk  la 
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of  no  Importance,  because  all  who  aid  or 
participate  In  the  commission  of  a  misde- 
meanor are  principals,  and  one  indicted  as  a 
principal  may  be  convicted  as  such,  -^here 
the  testimony  limits  his  participation  to  aid- 
ing and  abetting.  State  t.  Wilson,  79  N.  J. 
Law,  241,  76  Atl.  776.  It  does  not  appear 
to  ns  that  it  Is  so  manifest  that  no  judgment 
can  be  rendered  on  this  Indictment  that  it 
ought  to  be  quashed,  and  we  prefer  to  follow 
the  rule  laid  down  in  Proctor  t.  State,  55 
N.  J.  Law,  472,  26  Atl.  804,  that  the  discre- 
tion to  quash  an  indictment  on  motion  will 
not  be  exercised  unless  upon  the  clearest 
and  plainest  ground,  but  the  defendant  will 
be  left  to  a  demurrer,  motion  in  arrest  of 
judgment,  or  writ  of  error. 

The  motion  to  quash  will  be  denied,  and 
the  indictment  retained  in  this  court  for 
trial. 

When  this  motion  was  argued,  an  an>ll- 
cation  was  also  made  for  a  special  writ  of 
certiorari  to  bring  up  some  of  the  proceed- 
ings relating  to  the  finding  of  the  indictment, 
if  the  motion  to  quash  was  refused,  in  order 
tbat  the  defendant  might  have  so  much  of 
the  proceedings  as  related  to  the  finding  of 
the  indictment  brought  into  this  court  that 
he  may  have  the  opportunity  to  avail  himself 
of  all  of  the  defenses  he  would  be  entitled 
to  If  the  indictment  remained  in  the  oyer 
and  terminer. 

We  think  that  the  defmdant  is  entltted 
to  a  writ  sufficiently  broad  to  accomplish  this 
purpose,  the  scope  of  which  wUl  be  fixed 
when  the  writ  is  snbntltted  for  allowance. 


HUTCHES  et  al.  ▼.  BOROUGH  OF  HOHO- 

KUS. 
(Supreme  Court  of  New  Jersey.    Not.  21,  1911.) 

(ByUaiut  hv  t^«  CouH.) 

1.  EhaNiNT  Domain  (S  9*)— Natxjbb  or  Pow- 

S»— AUTHOBITT    OF   BOROXTOH. 

The  borough  of  Hohokus,  under  the  act  of 
1902,  p.  574,  being  one  of  the  boroughs  includ- 
ed_  In  the  class  of  municipalities  mentioned  in 
Bald  act  empowered  to  purchase  lands  for  pub- 
lic use,' is,  by  virtue  of  such  power  to  purchase, 
further  authorized  to  condemn  lands  for  such 
public  use,  by  force  of  the  act  of  1903,  p.  3^. 
[Ed.  Note.— For  other  cases,  see  Ekninent 
Domain,  Cent.  Dig.  |{  27-34;    Dec.  Dig.  {  9.»] 

2.  Statutes   (|  61*)— £nactkbnt— Fobm   or 
Statute, 

The  act  of  1906,  p.  55.3,  amending  the  fifth 
section  of  the  act  of  1902,  p.  674,  is  not  in 
contravention  of  tbat  part  of  paragraph  4,  |  7, 
art.  4,  of  the  state  Constitution,  which  declares, 
"No  act  shall  be  passed  which  shall  provide 
'  that  any  existing  law,  or  any  part  thereof,  shall 
he  applicable  bj  inserting  it  in  such  act,"  since 
it  merely  provides  for  a  method  of  procedure 
by  whi^  the  act,  which  is  complete  in  itself, 
may  be  carried  into  effect. 

[Ei.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dfg.  i  51.«] 


8.  Statutes  (|  64*)— Brraox  o»  Pabtiai.  Ik- 

vauditt. 

Where  an  object  of  the  act  is  fully  express- 
ed In  the  title,  an  object,  unexpressed  in  the 
title,  if  wholly  distinct  and  separable  from  the 
expressed  object,  may  he  excised  from  the  body 
of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  195;  Dec.  Dig.  {  64.*] 

4.  Bkineni   Domain    (|   234*)— Pbocekdinos 
TO   Take    Pbofebtt— Awabd    or    Coioos- 

SIONEBS. 

The  award  made  by  the  commissioners, 
without  specifically  setting  out  what  portion  ot 
the  sum  awarded  represents  the  appraised  yaloe 
of  the  lands,  and  what  portion  represents  the 
damages  sustained  by  the  taking  thereof,  was 
in  compliance  with  the  settled  law  of  this  state. 
[£U.  Note.— For  other  cases,  see  E>n!nent  Do- 
main, Cent.  Dig.  ||  592-603 ;  Dec  Dig.  |  234.*1 

Application  by  Benjamin  F.  Hutches,  Jr., 
and  others  for  writ  of  certiorari,  to  review 
an  award  of  commissioners,  under  the  con- 
demnation act  of  1902,  to  the  Borough  of 
Hohokus.  Proceedings  by  the  commlasioners 
affirmed. 

Argued  June  term,  1911,  before  OARRI- 
SON,  TRENOHARD,  and  KALISCH,  JJ. 

James  T.  Ackerman,  for  plaintiffs.  J.  W. 
De  Toe,  for  defendant 

KALISCH,  J.  A  petition  was  fUed  by  the 
borough  of  Hohokus  to  condemn  certain 
lands  described  In  said  petition  for  park  pur- 
poses, for  the  use  of  its  inhabitants,  under 
an  act  entitled  "An  act  to  provide  for  the 
purchase,  construction,  and  maintenance  of 
public  parks  by  the  cities  and  other  munici- 
palities In  this  state."  P.  L.  1902,  p.  574. 
The  fifth  section  of  this  act  was  amended  by 
an  act,  approved  May  17,  1906  (P.  L.  1906,  p. 
653),  entitled  "An  act  to  amend  an  act  en- 
titled *An  act  to  provide  for  the  purdiase, 
construction  and  maintenance  of  public  parks 
by  cities  and  other  municipalities  in  this 
state.'"  The  amended  section  reads:  "The 
lands  purchased  under  this  act  may  be  paid 
for  out  of  the  proceeds  of  said  bonds,  and 
in  case  of  condemnation,  the  mode  of  pro- 
cedure shall  be  tbat  provided  in  an  act  en- 
titled 'An  act  to  regulate  the  ascertainment 
and  payment  of  compensation  for  property 
condemned  or  taken  for  public  use'  (RevMon 
of  1900),  approved  March  tw«itieth,  one 
thousand  nine  hundred." 

[2]  The  plaintiffs  in  certiorari  impngn  the 
constitutionality  of  this  amendment,  contend- 
ing that  It  is  in  contravention  of  that  part  of 
paragraph  4,  |  7,  art  4,  of  the  state  Consti- 
tution, which  declares:  "No  act  shall  be  pass- 
ed which  shall  provide  that  any  existing  law, 
or  any  part  thereof,  shall  be  made  or  deemed 
a  part  of  the  act,  or  which  shall  enact  that 
any  existing  law,  or  any  part  thereof,  shall 
be  applicable  by  inserting  It  in  such  act" 
The  act  of  1906  does  not  come  within  tlie 
letter  or  spirit  of  the  constitutional  inhibi- 
tion here  invoked.  It  simply  provides  for  a 
method  of  procedure  by  which  the  act  may 
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be  carried  into  effect  This  act  is  strictly  tn 
harmony  with  previous  legislation  of  the 
same  Import,  wUch  has  been  repeatedly  up- 
held by  the  courts  of  this  state,  and  declar- 
ed by  them  not  to  be  within  the  constitution- 
al Interdiction  invoked  in  this  case.  The  ex- 
plicit and  nnequtvocal  pronounc^nents  of 
this  court  and  of  the  Court  of  Errors  and 
Appeals  npon  this  topic  do  not  leave  this 
claas  of  legislation  ox)en  to  any  further  prac- 
tical controversy  or  discussion.  Campbell  v. 
Board  of  Pharmacy,  45  N.  J.  Law,  241;  De 
Camp  V.  Hlbemia  R.  R  Co.,  47  N.  J.  Law, 
49;  Christie  v.  Bayonne,  48  N.  J.  Law,  409, 
5  Ati.  806;  In  re  Haynes,  54  N.  J.  Law,  24, 
22  Atl.  923;  Kennedy  v.  Belmar,  61  N.  J. 
Law,  23,  38  Ati.  756. 

[3]  The  plaintlfTs  In  certiorari  further  con- 
tend that  the  act  Is  unconstitutional,  because 
it  Is  in  violation  of  paragraph  4,  f  7,  and 
article  4,  of  the  Constitution,  which  declares, 
"Every  law  shall  embrace  but  one  object  and 
that  shall  be  expressed  in  the  title,"  In  that 
the  title  to  the  act  of  1902  (P.  L.  1902,  p. 
574)  reads,  "An  act  to  provide  for  the  pur- 
chase, construction  and  maintenance  of  pub- 
lic parks  by  cities  and  other  municipalities 
in  this  state";  whereas,  in  the  body  of  the 
act,  the  right  of  condemnation  la  added  to 
the  object  stated  In  the  tltie.  It  Is  obvious 
that  the  body  of  the  act  includes  an  object 
not  expressed  in  the  tltie.  But  this  does  not 
vitiate  the  entire  act  That  part  of  the  act 
providing  for  condemnation  is  wholly  distinct 
and  separable  from  the  right  to  purchase, 
and  therefore  leaves  the  right  to  purchase 
uninfected  by  its  presence.  The  provision 
for  condemnation  may  be  excised  without  im- 
pairing the  validity  of  the  act  Rader  v. 
Township  of  Union,  39  N.  J.  Law,  509;  Fa- 
gan  v.  Payne,  75  N.  J.  Law,  864,  59  Ati.  668. 

[1]  That  the  validity  of  the  condemnation 
proceeding  cannot  be  upheld  solely  by  virtue 
of  the  act  of  1902  is  conceded  by  the  defend- 
ant, and  has  judicial  support  Griffith  v. 
Trenton,  76  N.  J.  Law,  23,  69  Ati.  29.  But 
it  is  insisted  by  counsd  for  defendant  that, 
by  force  of  a  supplemoit  to  the  act  entitied 
"An  act  relating  to  boroughs  (Revision  of 
lt"97;,"  P.  L.  1903,  p.  393,  which  provides:  "1. 
In  all  cases  in  which  authority  has  been  or 
may  hereafter  be  given  to  boroughs  to  ac- 
quire lands  for  any  public  wora,  improve- 
ment, or  use  by  purchase.  It  shall  be  lawful 
for  such  borough  to  condemn  and  take  such 
lands  In  the  manner  and  by  proceedings  pro- 
vided by  law" — and  since,  by  the  act  of  1902, 
boroughs  were  empowered  to  purchase  lands 
for  public  parks,  etc.,  hence,  by  the  act  of 
1903,  the  right  to  condemn  lauds  was  con- 
ferred on  the  defendant  This  contention  Is 
well  founded,  and  Is  supported  by  the  deci- 
sions of  our  courts.  Phil.  Safe  Dep.  &  Ins. 
Co.  T.  Borough  of  Merchantvllle,  75  N.  J. 
Law,  452,  68  Atl.  170. 
Another  objection  urged  by  the  plaintiffs  In 


certiorari  against  the  validity  of  the  pro- 
ceedings Is  that  the  act  of  1900  (P.  L.  p.  79), 
which  provides  for  condemnation  of  lands^ 
does  not  provide  for  an  appeal  from  the 
award  of  the  commissioners,  and  Is  therefore 
in  violation  of  that  clause  of  the  federal  Con- 
stitution which  declares  that  "no  state  shall 
deprive  any  person  of  life,  liberty  or  proi>- 
erty  without  due  process  of  law."  This  ol>- 
Jection  Is  wholly  without  substance.  The  act 
of  1900  was  amended  by  an  act  of  1909  (P. 
L.  1909,  p.  225),  whereby  the  express  right 
of  appeal  Is  conferred  upon  any  petitioner  or 
owner  of  any  land  or  property  taken  for  pub- 
lic use  from  the  report  of  the  commissioners 
to  the  circuit  court 

[4]  The  final  objection  Is  aimed  against 
the  award  of  the  commissioners,  because  they 
have  not  set  out  spedflcally  what  portion  of 
the  sum  awarded  represaits  the  appraised' 
value  of  the  lauds,  and  what  portion  repre- 
sents the  damages  sustained  by  the  taking 
thereof.  This  has  been  held  not  to  be  es- 
sential. The  award  of  the  commissioners 
was  in  compliance  with  the  settied  law  of 
this  stata  Penn  R.  R.  Co.  v.  National  Dock 
Co.,  57  N.  J.  Law,  86,  30  Ati.  183;  Bright  v. 
Piatt  32  N.  J.  Eq.  362;  Zimmerman  v.  Hud- 
son &  Nav.  R.  Co.,  76  N.  J.  Law,  251,  71  Ati. 
127. 

The  proceedings  are  affirmed,  with  costs. 


PEEIR  ▼.  BLOXHAM  et  aL 
(Supreme  Court  of  New  Jersey.    Nov.  20,  1911.) 

1.  affidavrrs  (i  18*)— evimnck  to  support 
Motions. 

AflSdavits  on  which  a  role  to  show  cause 
was  founded  cannot  be  ased,  after  the  rule  is 
made,  to  support  a  motion  not  of  course,  or  be 
read  on  hearing  of  a  rule  to  show  cause  depend- 
ing on  extrinsic  facts;  proof  by  depositions  tak- 
en on  notice  to  interested  parties  being  neces- 
sary after  the  granting  of  the  rule  to  show 
cause.  Practice  Act  (P.  L.  1003,  p.  537),  |i 
196,  197,  provided  that  upon  four  days  notice, 
both  parties  may  take  affidavits  or  permitting 
the  opposing  party  to  give  separate  notice  for 
taking  depositions  and  providing  for  the  exami- 
nation and  cross-examination  of  the  witnesses 
and  the  taking  of  stenographic  testimony. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  {{  69-78;   Dec.  Dig.  |  18.*] 

2.  Affidavits  (i  18*)— Use  as  Btidencb— £^ 
Parts  Affidavits. 

The  practice  of  taking  ez  parte  affidavits 
to  be  used  on  argtiment  of  a  motion  is  peculiar 
to  the  Chancery  Court 

[Ed.  Note.— For  other  cases,  see  Affidavits. 
Cent  Dig.  H  60-78;  Dec.  Dig.  |  18.»] 

3.  Motions  (|  26*)— Affidavits— Piuno. 

The  affidavits  on  which  a  rule  to  show 
cause  is  made  must  be  filed  as  a  basis  for  the 
rule  npon  entering  it 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  i  26;   Dec.  Dig.  |  20.*] 

Action  by  Augustus  L.  Peer  against  Frank 
E.  Bloxham  and  others.  On  rule  to  show 
cause  why  the  proceeds  of  execution  sale 
should  not  be  paid  to  plaintiff  in  part  satis- 
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faction  of  bis  Judgment  Motion  to  make 
rale  absolute  denied,  and  rule  extended  as 
Mated. 

Argued  November  term,  1911,  before  GAR- 
RISON, PARKER,  and  BERGEN,  JJ. 

Joshua.  R.  Salmon,  for  the  rule. 

PARKER,  J.  Tbe  meritorious  question 
Involved  In  this  application  relates  to  the 
respective  priorities  of  execution  creditors 
as  against  a  fund  of  money  in  court,  realized 
by  sale  under  one  or  more  of  the  executions. 
But  as  a  matter  of  practice  we  cannot  ex- 
amine into  or  decide  this  question  for  the 
reason  that  no  evidence  appears  to  have 
been  taken  under  the  rule  to  show  cause 
from  which  the  rights  of  the  respective  exe- 
cution creditors  to  the  fund  or  their  priori- 
ties can  be  determined.  The  plaintiff 
claiming  the  prior  right  to  the  fund,  rdies 
entirely  on  the  affidavit  upon  which  the 
rule  to  show  cause  was  allowed,  and  no 
depositions  have  been  taken  thereunder  In 
support  of  the  rule,  although  express  provi- 
sion was  made  therefor. 

[1]  The  present  application  is  typical  of 
numbers  of  similar  ones  that  are  constantly 
presented,  and  the  frequency  of  such  appli- 
cations justifies  a  reiteration  of  the  well- 
established  rule  that  affidavits  on  which  a 
rule  to  show  cause  Is  founded  lose  their 
efficacy  as  proof  as  soon  as  such  rule  to 
show  cause  is  made,  and  that,  after  this, 
ex  parte  affidavits,  whether  made  before  or 
after  the  granting  of  the  rule,  are  not  com- 
petent to  prove  the  facts  necessary  to  sup- 
port a  motion  not  of  course,  or  to  be  read 
on  the  hearing  of  a  rule  to  show  cause,  de- 
pending on  facts  extrinsic  to  the  record. 
Such  facts  can  be  brought  before  the  court 
only  by  depositions  taken  on  notice.  Bald- 
win V,  Flagg,  43  N.  J.  Law,  495,  dttng  Gal- 
braith  t.  Cooper,  24  N.  J.  Law,  219;  State 
v.  Gardner,  34  N.  J.  Law,  327,  329. 

[2]  The  practice  of  taking  affidavits  ex 
parte^  to  l>e  used  on  the  argumoit  of  a  mo- 
tion, is  peculiar  to  the  Court  of  Chancery. 
Baldwin  v.  Flagg,  supra.  A  later  ease  is 
Klein  ▼.  Adams  Express  Co.,  61  N.  J.  Law, 
630,  40  AU.  445.  [3]  The  affidavits  on  which 
a  rule  to  show  cause  Is  made  must  be  filed 
as  a  basis  for  that  rule  upon  entering  the 
same.  Galbraith  v.  Cooper,  supra.  Upon 
'  the  granting  of  the  rule  and  in  support  of 
it,  the  moving  party  must  repeat  his  proof 
in  the  form  of  depositions  taken  on  notice 
to  all  parties  interested.  Four  days'  no- 
tice Is  required;  and  on  such  notice  both 
sides  may  take  depositions,  or  the  opposing 
party  may  give  a  separate  notice.  Practice 
Act  of  1903  (P.  L.,  p.  537)  fS  196,  197.  The 
witnesses  are  to  be  examined  and  cross- 
examined  in  regular  course,  and  the  testi- 
mony may  now  be  taken  stenographlcally  in 
cases  to  which  the  practice  act  is  anpUcable. 
Id.  S  197. 


Nothing  at  this  kind  was  done  In  the 
present  case,  plaintiff  relying  on  his  origi- 
nal moving  affidavit  for  his  proof.  Tlie  mo- 
tion to  make  the  rule  absolute  will  be  de- 
nied, but  the  rule  may  be  extended  until 
December  15th  next,  to  the  end  that  plaintiff 
may  support  it  by  depositions,  and  such 
documentary  evidence  as  is  required  pursu- 
ant to  the  practice  above  indicated. 


ALBERT  T.  HAEBERLY  et  aL 

(Court  of  Chancery  of  New  Jersey.     May  28, 
1906.) 

(Bt/ttahut  hv  th«  Court.) 

1.  Girrs    a   47*)— INTKB   Vivos— Vaiimtt— 

BUBDEN   OF  PBOOF. 

Where  an  absolute  gift,  without  reserva- 
tion of  power  to  revoke,  is  made  by  a  dependent 
member  of  the  family  to  the  dominant  member, 
without  any  valuable  consideration  proceeding 
to  the  donor,  the  burden  of  proof  is  laid  upon 
the  donee  to  show  that  the  donor  tiad  tfae  bene- 
fit of  competent  and  independent  advice  ex- 
plaining the  effect  of  the  challenged  transac- 
tion. 

Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  85 ;  Dec.  Dig.  §  47.*] 

2.  Gifts    (|   49*)— Intek   Vivos— Vauditt— 

SumcIENCY    OF    ElVIDBNCK. 

Where  the  lawyer  whp  drew  the  transfer 
of  i^roperty  from  the  dependent  member  of  the 
family,  and  conducted  the  business  incident  to 
its  execution,  had  for  years  previously  been  em- 
ployed as  counsel  for  the  dominant  member 
(who  was  the  donee),  had  received  his  instruc- 
tions for  preparing  the  transfer  in  the  presence 
of  the  hnslMind  of  the  donee,  and  in  the  matter 
of  tlie  transfer  is  not  shown  to  have  acted  in- 
dependently for  the  protection  and  advantage  of 
the  donor,  the  bur&n  of  proof  cast  upon  the 
donee  is  not  successfully  carried. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  95;   Dec  Dig.  i  49.*] 

3.  FoKMEK  Decision  Contboluno. 

This  case  held  to  be  controlled  by  the  de- 
cision of  the  Court  of  Errors  and  Appeals  in 
the  case  of  Albert  v.  Haeberly.  68  N.  J.  Eq. 
664,  61  Atl.  380,  111  Am.  St.  Hep.  652. 

.Bill  in  equity  by  Amelia  Albert  against 
EmUy  B.  R.  Haeberly  and  others.  Final 
hearing  on  bill,  answer,  and  proofs.  Decree 
for  complainant  Affirmed  (74  N.  J.  Bq.  451, 
70  Atl.  1100). 

Bourgeois  &  Sooy,  for  complainant  Wil- 
liam L  Garrison,  for  defendants. 

GREY,  V.  O.  (orally).  I  do  not  care  to 
bear  from  complainant's  counsel,  because  I 
am  convinced  that  this  case  ought  to  be  set- 
tled in  the  way  I  am  about  to  determine  It 

[3]  I  have  listened  with  interest  to  the  de- 
fendants' counsel  to  hear  any  suggestion  wliy 
this  cause  is  not  substantially  controlled  by 
the  decision  of  the  Conrt  of  Errors  and  Ap- 
peals in  the  case  of  Albert  v.  Haeberly,  re- 
ported in  68  N.  J.  Eq.  664,  61  Aa  380,  lU 
Am.  St  Rep.  652.  The  circumstances  in  this 
case  differ  very  slightly  from  those  which 
were  before  that   court   in  that  Judgment 


*Por  other  casn  sea  tame  topic  and  section  NUUBBR  in  Dec.  Dls.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indues 
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The  present  matter  Is  the  cballenge  by  tbe 
complainant  of  the  validity  of  a  release  in 
writing,  made  by  her  on  October  10,  1902, 
to  Mr.  Charles  Wells,  an  attorney  at  law  of 
the  state  of  Pennsylvania,  of  what  was  call- 
ed a  trust  fund  In  his  hands,  with  a  direc- 
tion to  deliver  the  corpos  of  that  fund  to 
the  defendant  Mrs.  Haeberly. 

The  circumstances  under  which  this  paper 
was  made  are  as  follows:  William  Robin- 
son was  tbe  father  of  Lena  and  Amelia  Rob- 
inson by  a  wife  who  died.  He  then  married 
the  defendant  (now  Mrs.  Haeberly),  who 
bore  him  one  child,  named  Edna.  William 
Robinson  died  intestate,  leaving  at  his  death 
his  three  children — Amelia  Robinson,  the 
complainant  In  this  suit,  Lena  Robinson,  her 
sister  of  tbe  whole  blood,  and  Edna  Robin- 
son, her  sister  of  the  half  blood,  an  infant 
aboat  two  years  old.  Edna  Robinson  died 
about  two  years  after  the  death  of  her  fa- 
ther. There  was  litigation  in  the  state  of 
Pennsylvcmia  between  the  representatives  of 
tbe  estate  of  William  Robinson  and  his 
brothers,  Charles  and  Augustus,  touching  the 
settlement  of  &  brewery  property,  which  had 
been  held  in  partnership  between  them, 
which  resulted  in  the  final  establishment  of 
the  right  of  William  to  one-third.  The  prop- 
erty consisted  of  both  real  and  personal  es- 
tate, and  was  of  such  a  character  that  there 
was  some  uncertainty  as  to  what  part  was 
realty  and  what  personalty.  Under  the  law 
of  Pennsylvania,  as  It  has  been  proven  here, 
tbe  real  estate  part  of  William  Robinson's  es- 
tate descended  on  bis  death  Intestate  to  his 
children,  one  of  whom  was  his  daughter  Ed- 
na. Edna's  portion,  upon  her  death,  an  in- 
fant, end,  of  course,  intestate,  under  the  law 
of  the  state  of  Pennsylvania,  as  to  the  real 
eetate,  passed  to 'her  mother  for  life,  and  to 
her  half-sisters  Lena  and  Amelia  in  fee. 
The  controversy  in  this  case  arises  touching 
tbe  transfer,  or  claimed  transfer,  on  October 
16,  1902,  by  Lena  and  Amelia,  to  their  step- 
mother, the  defendant  Mrs.  Haeberly,  of 
their  reversion  in  the  fund  arising  from  the 
sale  of  tbe  real  estate  to  the  extent  of  Edna's 
share,  the  fee  in  which  came  to  them  on  Ed- 
na's death.  There  has  been,  as  has  been 
stated,  a  considerable  amount  of  flat  contra- 
diction in  the  testimony  in  this  case.  This 
is  true,  however,  only  of  minor  matters,  for 
as  to  tbe  essentials  which  I  deem  to  be  con- 
trolling tbe  decision  of  the  cause  there  is  no 
dispute  whatever.  In  matters  of  family  con- 
tention it  Is  not  at  all  unusual  to  have  mem- 
bers of  the  family  of  creditable  appearance 
give  testimony  against  each  other  which  is 
directly  contradictory.  This  is  to  a  certain 
extent  true  in  this  case,  but,  touching  the 
important  phases  settled  by  tbe  Court  of 
Errors  and  Appeals,  the  evidence  presented 
by  both  sides  is  in  harmony. 

In  the  Court  of  Errors  and  Appeals  case 
above  dted  the  contention  was  between  tbe 
complainant,  Mrs.  Amelia  Robinson  Albert, 


and  her  stepmother,  Mrs.  Haeberly,  who  is 
the  principal  defendant  in  this  suit  The 
complainant  sought  to  set  aside  a  conveyance 
of  her  share  of  her  father's  real  estate, 
which  Mrs.  Haeberly,  while  Amelia  was  a 
member  of  her  family,  tn  December,  1902, 
had  induced  her  to  make  herself  (Mrs.  Haeb- 
erly), without  <uty  Independent,  uninfluenced 
advice  on  the  subject,  by  a  deed  of  gift  which 
contained  no  power  ,of  revocation.  The 
Court  of  Errors  and  Appeals  held  that  the 
circumstances  proven  showed  that  Amelia, 
though  of  age,  was  one  of  the  family  of 
which  Mrs.  Haeberly  was  tbe  head  and  domi- 
nant member;  that  Amelia  lived  in  an  at- 
mosphere of  trust  and  confidence  In  Mrs. 
Haeberly;  that  it  was  an  inequitable  ad- 
vantage taken  of  Amelia  to  accept  from  her 
an  Irrevocable  conveyance  of  her  lands,  giv- 
en without  competent  and  independent  ad- 
vice, and  without  valuable  consideration 
passing  to  her.  On  these  grounds  tbe  Court 
of  Errors  and  Appeals  declared  Amelia's 
conveyance  of  her  lands  made  in  December, 
1902,  to  Mrs.  Haeberly,  to  be  void.  In  tbe 
case  at  bar  Amelia  seelcs  to  set  aside  the 
transfer  of  her  interest  in  the  principal  of 
her  sister  Edna's  share  of  the  lands,  which 
Amelia  made  to  Mrs.  Haeberly  on  October 
16,  1902.  Am^ia  had  come  of  age  in  Au- 
gust, 1902. 

As  above  stated,  It  is  affirmatively  proven 
by  both  sides  that  on  October  16,  1902,  she 
was  a  member  of  Mrs.  Haeberly's  household. 
At  that  time  Amelia  was  living,  as  she  had 
for  more  than  ten  years,  tn  entire,  harmony 
with  her  stepmother,  accepting  end  obeying 
orders  from  Mrs.  Haeberly  as  tbe  head  of 
tbe  family.  All  the  evidence  tends  to  prove 
that  Mrs.  Haeberly  was  a  positive  woman, 
who  understood  and  appreciated  tbe  fact 
that  wealth  was  a  means  of  power.  She 
bad  conducted  the  lawsuit  against  her  first 
husband's  brothers,  Charles  and  Augustus 
Robinson,  for  several  years,  and  had  finally 
won  it  While  her  stepdaughters  were  un- 
der age  she  received  $1,000  a  year  from  tbe 
guardian  of  each  of  them  for  their  malnte- 
uanoe  and  education.  Amelia  says  she  was 
for  years  Icept  in  ignorance  of  the  fact  that 
she  bad  an  independent  fortune.  In  the  set- 
tlement of  William  Robinson's  estate,  bis 
widow  (who  had  now  become  Mrs.  Haeberly) 
secured  for  herself,  as  against  her  step- 
daughters, every  element  of  value  to  which 
her  status  as  widow  entitled  her.  Her  per- 
sonal appearance  and  bearing  when  she  was 
giving  her  testimony  accord  with  all  the 
evidence  which  indicates  that  in  the  family 
she  was  easily  "monarch  of  all  she  survey- 
ed." A  claim  tbat  she  specially  considered 
her  stepdaughters  was  based  on  her  assent 
to  the  correction  of  a  clerical  mistake  in  tbe 
settlement  of  the  estate,  which  was  only  dis- 
covered after  it  had  passed  unnoticed  through 
several  courts.  This  correction  was,  a  matter 
of  the  simplest  honesty,  about  equivalent  to 


Digitized  by 


Google 


662 


81  ATLANTIC  RBPORTBB 


(N.J. 


the  return  of  too  large  a  sum  of  money  giv- 
en In  change.  Nothing  In  this  indictment  or 
in  the  case  lessens  the  clear  proof  that  Mrs. 
Haeberly  dominated  the  family.  On  the  oth- 
er hand,  Amelia,  who  was  on  the  stand,  is 
plainly  wholly  unacquainted  with  the  modes 
In  which  business  Is  managed.  She  did  not 
know  the  meaning  of  the  simplest  legal  lan- 
guage, or  of  words  ordinarily  used  in  the 
conduct  of  business.  She  is  fairly  intelligent 
and  well  educated,  but  on  lines  quite  remote 
from  bargaining,  trading,  or  managing  busi- 
ness. It  Is  quite  evident  that  in  October, 
1902,  she  was  entirely  under  the  tutelage 
and  control  of  her  stepmother,  Mrs.  Haeber- 
ly.  The  defendant  Mr.  Wells,  the  Pennsyl- 
vania lawyer,  who  had  conducted  the  settle- 
ment of  the  William  Robinson  estate,  and 
who  had  in  his  hands  the  Edna  Robinson 
share  of  the  fund  which  proceeded  from  the 
sale  of  the  realty,  testifies  without  hesita- 
tion that  Mrs.  Haeberly  and  her  stepdaugh- 
ters constituted  a  family  in  which  harmoni- 
ous affection  was  the  controlling  feeling  to  a 
degree  that  was  distinctly  noticeable.  This 
condition  and  relation  of  the  parties  to  this 
suit  continued  after  Amelia  came  of  age  in 
August,  1902,  and  until  the  spring  and  early 
summer  of  1903.  There  was  no  change  In 
the  family  situation  when  Amelia  came  to 
her  majority.  There  was  then  neither  Sug- 
gestion nor  thought  that  she  should  be  eman- 
cipated and  depend  upon  herself.  On  Oc- 
tober 16,  1905,  she  was  still  the  submissive 
and  obedient  stepdaughter,  and  Mrs.  Haeber- 
ly was  the  commanding  head  of  the  house. 

[1]  The  CJourt  of  B?rrors  and  Appeals,  deal- 
ing with  this  element,  declared  that  under 
such  circumstances  the  mere  arrival  of 
Amelia  at  the  age  of  21  years  was  of  very 
little  Importance;  that  "the  relationship  ex- 
isting between  a  loving  parent  and  child  is 
universally  conceded  to  be  one  of  trust  and 
confidence,  and  during  the  youth  of  the 
child,  and  even  after  the  child  reaches  her 
majority,  when  she  continues  to  be  a  mem- 
ber of  the  parent's  family,  the  parent  ordi- 
narily occupies  the  dominant  position."  The 
court  goes  on  to  say,  as  has  been  decided  tn 
many  cases,  that,  where  such  a  relationship 
exists,  an  irrevocable  gift,  made  by  one  of 
the  subordinate  members  of  the  family  to 
the  parent  or  other  member  who  dominates 
the  situation,  must  be  characterized  by  cer- 
tain Incidents,  and  that  the  burden  of  proof 
to  show  that  It  was  so  characterized  is 
cast  upon  the  recipient  of  the  benefits  of  the 
transaction.  Mrs.  Haeberly  has  received  the 
benefit  of  this  gift  by  the  execution  of  the 
instrument,  a  copy  of  which  is  annexed  to 
the  bill  of  complaint  With  that  she  must 
take  the  burden  of  showing  that  the  Inci- 
dents which  are  required  by  the  law  to  make 
such  transactions  valid  happened  at  the 
time  when  the  transaction  took  place. 

[2]  This  case  varies  slightly  from  the  oth- 
er in  the  attempt  here  made  to  show  that 


the  young  lady  acted  wlOi  the  benefit  of 
counsel.  It  is  dalmed  that  Mr.  Wells  was 
her  counsel  in  this  transaction.  It  is,  how- 
ever, quite  clear  that  the  relation  of  Mr. 
Wells  to  the  complainant  In  making  the  set- 
tlement of  October  16,  1902,  was  not  (within 
the  meaning  of  the  decision  cited  in  the  pre- 
vious case)  that  of  counsel  for  Amelia.  Up 
to  that  time  Mr.  Wells  had  never  been  her 
counsel.  He  had  previously  acted  as  counsel 
for  the  estate,  in  which  the  active  persons 
employing  him  were  Mrs.  Haeberly  and  the 
guardians  of  Amelia  and  her  sister.  These 
young  ladles  might  have  protested  and  ob- 
jected, and  done  all  they  could  to  prevent 
the  employment  of  Mr.  Wells,  and  their  op- 
position would  have  been  absolutely  useless, 
for  Mrs.  Haeberly  and  the  guardians  might 
have  chosen  him  as  counsel  in  spite  of  all 
that  Amelia  and  her  sister  might  do.  The 
fact  of  his  employment  to  act  for  the  estate 
did  not  put  Mr.  Wells  in  the  attitude  whldi 
the  Court  of  Errors  and  Appeals  declares 
the  counsd  of  a  Junior  and  dependent  mem- 
ber of  a  family  should  occupy  in  order  to 
sustain  a  gift  made  to  the  dominant  and 
controlling  member  of  the  family.  Mr.  Wells 
admitted  that  he  had  never  prior  to  tills 
transaction  been  Independently  employed  by 
Miss  Amelia  Robinson  to  advise  her  and  care 
for  her  Interests. 

The  essence  of  the  decision  of  the  Coait  of 
Errors  and  Appeals  is  that,  under  the  cir- 
cumstances named,  the  dependent  member  of 
the  family  has  a  right  to  rely  on  the  care 
and  protection  which  have  heretofore  saved 
her  from  improvident  and  ill-advised  action, 
and  that  the  making  of  any  Irrevocable  gift 
of  large  value  to  the  dominant  member  of 
the  family  requires  that .  the  donor  shall 
have  the  benefit  of  the  counsel  and  advice  of 
an  experienced  person,  whose  attitude  Is 
that  of  independent  devotion  to  her  advan- 
tage. In  this  case  it  Is  clear  that  there  was 
no  reason  for  Amelia's  absolute  transfer  of 
19,000  or  $10,000  to  her  mother,  except  the 
family  feeling  of  love  and  affection,  and  it 
is  exactly  that  situation  contemplated  by  the 
Court  of  Errors  and  Appeals  yrh&i  it  declar- 
ed that  a  gift  made  under  such  circumstanc- 
es is  voidable  at  the  choice  of  the  donor, 
unless,  when  she  made  the  gift,  she  had  the 
benefit  of  competent  and  independent  advice. 

Mr.  Wells  testifies  that  the  complainant 
gave  him  his  instructions  to  prepare  the  chal- 
lenged Instrument,  but  admits  that  Mr.  Haeb- 
erly, the  husband  of  the  donee,  was  present 
when  they  were  given.  Mr.  Wells  had  long 
served  as  the  family  adviser,  and  was  in  all 
probability  selected  by  Mrs.  Haeberly.  He 
had  successfully  conducted  a  hard-fought  lit- 
igation for  her.  He  says  he  made  no  charge 
for  his  services  at  Atlantic  CUy  In  arranging 
the  settlement  and  transfer  of  the  complain- 
ant's interest  In  XJdna's  share  to  Mrs.  Ha^)er- 
ly.  He  certainly  did  not  feel  himself  to  be 
In  the  position  of  an  independoit  adviser 
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of  the  donor-complainant,  looking  solely  to 
ber  Interests  In  tbe  matter.  The  transac- 
tion Involved  tbe  passage  of  an  Interest 
which  the  donor  bad  never  had  In  possession. 
The  challenged  instrument  is  not  expressed 
in  the  form  of  a  gift  to  Mrs.  Haeberly,  but 
in  that  of  a  statement  of  account  with  Mr. 
Wells,  as  trustee,  and  an  agreement  that  all 
the  property  should  be  delivered  over  to 
Mrs.  Had)erly,  and  that  thereupon  Mr.  Wells 
should  be  discharged.  At  the  time  it  was 
executed,  the  trustee,  Mr.  Wells,  had  in  his 
hands  $19,000  (and  a  fraction)  of  securities, 
notes,  and  other  evidmces  of  value,  the  re- 
sult of  the  sale  of  real  estate,  which  bad 
been  divided  off  and  ascertained  to  be  tbe 
portion  due  to  Edna  Robinson.  In  Kdna's 
share  (dealing  with  it  as  real  estate),  under 
tbe  law  of  Pennsylvania  (which  has  been 
proven  here),  the  mother,  Mrs.  Haeberly, 
had  a  life  interest  in  the  income,  and  Edna's 
two  sisters,  the  complainant  and  Lena,  had 
a  rlgbt  to  the  payment  of  the  princli»d  of 
the  fund  on  Mrs.  Haeberly's  death.  The 
^ect  of  the  disputed  transfer  (a  copy  of 
which  is  annexed  to  the  bill)  was  to  end  the 
trust,  as  to  the  fund  in  tbe  bands  of  Mr. 
Weils,  and  to  empower  blm  Immediately  to 
deliver  over  the  principal  of  it  to  Mrs.  Haeb- 
erly. This  he  has  done,  as  she  admits. 
Part  of  the  fund  was  an  evidaice  of  debt 
with  an  ascertained  value,  part  of  it  was  in 
stock,  which  was  delivered  in  kind.  A  part 
of  the  stock,  124  shares  of  the  Central  Brew- 
ing Ck>mpany,  has  since  been  returned  to  the 
complainant  While  the  legal  effect  of  the  in- 
strument la  to  transfer  to  Mrs.  Haeberly 
the  complainant's  reversion  tn  Edna's  share 
of  tbe  real  estate,  that  effect  is  not  obvious 
on  the  face  of  the  instrument  There  was 
therefore  the  more  reason  that  the  com- 
plainant should  have  had  competent  advice 
from  some  one  acting  in  her  Interest  before 
executing  it  She  says  she  was  entirely  mis- 
led, and  did  not  understand  that  she  was 
malfing  to  tier  stepmother  an  absolute  gift 
of  the  $9,000  or  $10,000  which  constituted 
the  principal  of  the  fund  in  Mr.  Wells' 
hands. 

In  my  view  the  elements  referred  to  in  the 
opinion  of  the  Court  of  Errors  and  Appeals 
in  the  previous  case  are  all  here  present: 
An  absolute  gift,  without  reservation  of 
power  to  revoke,  made  by  a  dependent  mem- 
ber of  a  family  to  the  dominant  member, 
wlthont  any  valuable  consideration  proceed- 
ing to  the  donor,  and  without  the  donor's 
having  the  benefit  of  competent  and  inde- 
pendent advice  explaining  the  effect  of  the 
diallenged  instrument  In  such  cases  the 
gift  Is  voidable  at  the  option  of  tbe  donor. 


The  accuracy  and  fairness  of  Mr.  Wells' 
statement  of  account  as  between  himself  and 
the  complainant,  touching  the  moneys  In  his 
hands,  has  not  been  attacked  by  the  com- 
plainant, either  in  the  proofs  or  in  argu- 
moit  The  whole  case  has  been  made  to 
turn  upon  the  efficiency  of  the  transaction 
as  a  gift  to  Mrs.  Haeberly.  I  feel  constrain- 
ed, under  the  rulings  of  the  Court  of  Errors 
and  Appeals,  to  hold  that  the  settlement  re- 
lease of  October  -16,  1902,  so  far  as  it  operat- 
ed as  a  gift  of  the  share  of  the  complain- 
ant to  her  stepmother,  the  defendant  Mrs. 
Haeberly,  must  be  declared  to  be  invalid. 

Under  the  peculiar  circumstances  of  this 
case,  the  defendant  Mrs.  Haeberly  being  en- 
titled to  the  income  of  the  fund  during  her 
life,  there  can  be  no  decree  for  the  delivery 
to  the  complainant  of  her  share  of  the  prin- 
cipal of  the  fund,  for  she  Is  not  presenily 
entitled  to  have  possession  of  it  There 
should  be  a  decree  that  Amelia's  portion  of 
the  fund  be  paid  to  a  trustee,  who  should, 
I  think,  be  nominated  and  appointed  in  tills 
suit,  to  hold  upon  trusts,  which  accord  with 
the  interests  of  the  life  tenant  and  of  Amelia, 
the  holder  of  the  reversion.  I  will  not  name 
the  trustee  at  this  time,  because  I  think  his 
selection  should  be  the  snbject-matter  of 
agreement  between  the  parties,  if  that  be 
possible.  Tbe  defendant  Mrs.  Haeberly  ap- 
pears to  have  received  from  Mr.  Wells,  and 
to  have,  the  whole  of  tbe  fund.  She  will  be 
directed  to  deliver  to  the  trustee  the  portion 
of  tbe  fund  which  may  be  in  kind,  and  to 
pay  in  money  such  additional  amount  as 
may  be  necessary  to  make  the  fund  good  as 
to  tlie  share  of  the  complainant  Mrs.  Albert, 
formerly  Amelia  Robinson.  As  none  of  the 
fund  remains  in  tbe  hands  of  the  defendant 
Wells,  and  his  good  faith  in  accounting  for 
it  and  paying  it  over  are  not  impugned,  there 
will  be  no  decree  that  he  pay  any  of  it. 

My  Impression  is  that  no  costs  should  go 
against  Mr.  Wells,  because  the  litigation 
has  been  carried  on  in  the  interest  of  Mrs. 
Haeberly,  and  tbe  contest  has  been  made 
by  ber.  Tbe  decree  should  be  that  she  pay 
costs.  As  for  Mr.  Wells'  claim  to  have  cost 
against  the  complainant,  my  reading  of  his 
answer  is  that  he  did  not  content  himself 
with  defending  bis  own  position  as  trustee 
under  the  release  and  transfer,  but  that  be 
has  sought  to  aid  Mrs.  Haeberly  in  the  main- 
taining of  the  validity  of  the  transfer  to  her. 
I  will  not  pass  finally  upon  this  matter,  but, 
before  I  sign  any  decree,  I  will  examine  Mr. 
Wells'  answer.  If  he  was  in  his  pleading  an 
active  litigant,  and  is  defeated,  I  do  not 
think  I  ought  to  allow  him  costs. 
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WOOD  T.  PBIC7B  et  aL 

(Goart  of  <%ancer7.of  New  Jersey.    AnK-  2, 
1910.) 

1.  BVIDENCK    (I    332*)— Admibsibilitt— COM- 

PKTEHCT. 

On  A  petition  of  tlie  wife  of  a  mortgaKor 
to  have  tl>e  surplus  left  after  foreclosure  held 
to  answer  a  writ  of  sequestration  issued  in  her 
pending  suit  for  alimony,  and  to  secure  her 
inchoate  right  of  dower,  where  the  surplus  was 
claimed  both,  by  a  purchaser  of  the  husband  and 
a  judgment  creditor,  evidence  of  the  proceedings 
in  the  suit  by  the  wife  against  the  husband  was 
competent  against  both  purchaser  and  creditor 
to  show  that  such  a  proceeding  was  pending, 
but  not  to  prove  the  truth  of  the  allegations 
therein. 

[Ed.  Note.— For  other  cases,  see  Byidence, 
Dec.  Dig.  i  332.*]  ^ 

2.  DowEB  (§  46*)— Inchoate  Right  of  Wife 
TO  Surplus  Ajteb  Fobeci,osure. 

Where  the  wife  of  a  mortgagor  who  has 
brought  suit  for  alimony  is  after  foreclosure  en- 
titled to  subject  the  surplus  to  her  inchoate 
right  of  dower,  she  is  entitled  to  have  one-third 
of  it  reserved,  even  though  the  mortgagor's 
judgment  creditor  has  attached  such  surplus. 

[BH.  Note.— For  other  cases,  see  Dower,  Dec. 
Dig.  I  46.*1 

Action  by  Oaroline  Wood,  as  guardian,  to 
foreclose  a  mortgage,  against  Robert  A. 
Price  and  others.  On  petition  of  Alice  G. 
Price  to  bave  surplus  money  held  to  answer 
writ  of  sequestration  and  to  secure  ber  in- 
choate right  of  dower  in  the  mortgaged 
premises.    Petition  granted. 

Gharlton  A.  Reed,  for  petitioner.  Vree- 
land.  King,  Wilson  &  Lindabury,  for  re- 
spondents Struble  and  Price. 

PITNEY,  G.  Pending  the  determination  of 
the  petition  of  Jacob  G.  Price  to  bave  the 
surplus  money  in  this  cause  paid  to  bim  as 
purchaser  of  the  equity  of  redemption  from 
the  mortgagor,  Mrs.  Price,  the  wife  of  the 
mortgagor,  filed  her  present  petition,  pray- 
ing that  the  mon^  paid  Into  court  by  the 
sheriff  In  excess  of  the  amount  due  to 
Martha  B.  Struble,  defendant,  a  judgment 
creditor,  should  be  held  to  answer  any  order 
wbidi  might  be  made  in  Mrs.  Price's  pend- 
ing suit  for  alimony  against  her  husband, 
Robert  A.  Price,  the  mortgagor,  pursuant  to 
tbe  command  of  a  writ  of  sequestration  is- 
sued in  that  proceeding;  and  also  praying 
that  one-third  of  tbe  whole  amount  of  fbe 
surplus  money  might  be  impounded  to  se- 
cure Mrs.  Price's  Inchoate  right  of  dower. 

[1]  Upon  tbe  filing  of  this  petition,  an  or- 
der was  made  requiring  Martha  E.  Struble 
and  Jacob  G.  Price  to  show  cause  wby  tbe 
relief  prayed  should  not  be  granted  to  Alice 
C.  Price,  the  petitioner.  Upon  tbe  return  of 
the  order  to  sbotr  cause  Mrs.  Struble  and 
Jacob  G.  Price  appeared,  and  the  matter  has 
been  heard  before  me  upon  proofs  taken  viva 
voce  In  open  court  Besides  the  testimony 
of  witnesses,  there  were  introduced  In  evi- 
dence all  tbe  original  ffles  and  proceedings 


in  tbe  main  foreclosure  suit,  incladlne  tbe 
pleadings,  proofs,  decree,  writ  of  fieri  fadaa, 
return,  etc.,  the  petition  of  Jacob  G.  Price 
for  surplus  money,  and  tbe  orders  made  and 
testimony  talcen  thereon,  a  previous  petition 
of  Alice  C.  Price  respecting  the  sundns  mon- 
ey, and  the  proceedings  thereon,  also  all  tbe 
proceedings  and  flies  In  the  pending  suit  of 
Alice  G.  Price  on  her  bill  for  alimony,  in- 
cluding the  writ  of  sequestration  and  return 
thereof,  and  all  other  papers  and  {woceed- 
ings  therein. 

Objection  was  taken  to  the  Introduction  In 
evidence  of  the  proceedings  In  the  alimony- 
suit,  on  the  ground  that  they  were  not  evi- 
dential as  against  Martha  E.  Struble  and 
Jacob  C.  Price.  They  were  admitted,  ho-w- 
ever,  not  as  tending  to  prove  the  truth  of  tbe 
averments  made  by  Alice  G.  Price  against 
her  husband  In  tbe  proceeding,  but  only  for 
the  purpose  of  showing  that  such  a  proceed- 
ing is  pending,  the  nature  and  object  of  It,  and 
what  has  been  done  In  It  by  virtue  of  tbe  Is- 
suing and  execution  of  a  writ  of  sequestra- 
tion to  fix  a  lien  upon  tbe  mortgaged  premi- 
ses and  upon  the  surplus  money  arising  from 
tbe  sale  thereof. 

Jacob  G.  Price's  petition  has  now  been  dis- 
posed of  by  denying  bis  prayer  to  have  tbe 
surplus  money  presently  paid  to  bim  as  par- 
chaser,  but  reserving  his  rights  as  against 
all  other  parties  than  Mrs.  Price.  The  de- 
cision was  that  by  the  writ  of  sequestration 
issued  in  tbe  alimony  suit  and  by  the  execn- 
tlon  of  that  writ  upon  the  mortgaged  premi- 
ses a  lien  was  secured  in  favor  of  Mrs.  Price 
prior  to  tbe  claim  of  Jacob  C.  Price  as  pur- 
chaser, and  that  Mrs.  Price's  lien  is  trans- 
ferred to  the  surplus  money,  besides  whidi 
she  is  entitled  to  have  her  Inchoate  right  of 
dower  protected. 

By  tbe  final  decree  in  tbe  main  cause,  and 
by  an  order  subsequently  made  under  date 
April  12,  1909,  disposing  of  Mrs.  Price's 
previous  petition  herein,  It  was  established 
that  Martha  E.  Struble,  as  judgment  cred- 
itor, was  entitled  to  a  lien  upon  the  mort- 
gaged premises  next  after  the  first  mortgage 
of  Caroline  Wood,  guardian,  the  complain- 
ant; and  by  tbe  order  just  mentioned  tbe 
sheriff  was  required  to  pay  to  Mrs.  Struble 
the  amount  directed  to  be  paid  to  her  by  tbe 
final  decree  and  the  execution  Issued  tbere- 
on,  less  the  sum  of  $72  which  had  been  paid 
to  her  on  account  of  her  judgment  on  Jane 
15,  1908,  and  before  the  final  decree.  Prior 
to  this  order  of  April  12tb,  however,  tbe 
sheriff  had  paid  into  court  all  tbe  proceeds 
of  sale  that  remained  after  satisfying  the 
complainant's  mortgage,  with  Interest  and 
costs.  The  money  thus  paid  In,  and  to 
which  Mrs.  Price's  iwtitlon  Is  addressed,  is 
$5,260.34.  The  date  of  payment  Into  court 
was  April  6, 1909. 

The  amount  due  upon  this  date  on  Mis. 
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Stnible'a  Judgment  la  Bbown  by  the  follow- 
ing statement : 

Amoont  of  Jadsment  •■  a«UbU*h- 
«d  l>7  flnal  decree |}.5U  06 

Interest.  July  10,  IMS,  to  April  S, 
190».  at  6% 1U89 

CoKta    786 

Interest,  July  20,  1906,  to  April  5, 
U09.  at  6% 82 

62.638  13 

Deduct,  as  per  order  ot  Apr.  U, 

i6o»  noo 

62.666  33 

The  amount  Jnst  stated,  wltb  accumula- 
tions of  Interest  tbereon  from  April  5,  1909, 
as  computed  according  to  the  rules  of  this 
court,  should  be  paid  to  Mrs.  Struble. 

[2]  Out  of  the  residue  of  the  money  paid 
Into  court  Mrs.  Price  is  entitled  to  have  re- 
served one-third  of  the  mtlre  sum  of  |5,- 
260.34  (for,  of  course,  her  inchoate  right  of 
dower  is  not  affected  by  Mrs.  Struble's  Judg- 
ment), and  sudi  one-third,  or  $1,753.45, 
should  be  held  to  secure  Mrs.  Price's  dower, 
so  that,  In  case  she  survives  her  husband, 
■he  may  receive  the  income  thereof  during 
the  remainder  of  her  life.  But  the  entire 
amount  of  money  that  was  paid  into  court 
by  the  sheriff,  after  deducting  therefrom  the 
amount  due  to  Mrs.  Stmble,  is  subject  to  the 
process  of  sequestration  issued  in  Mrs. 
Price's  alimony  suit. 

The  order  will  be,  therefore,  that  the  sum 
of  12,566.33,  with  accnmulatlons  from  April 
5.  1900,  be  paid  to  Mrs.  Struble  in  satisfac- 
tion of  her  Judgment,  and  that  the  residue 
of  the  money  paid  Into  court  by  the  sheriff, 
such  residue  amounting  to  $2,094.01,  be 
transferred  to  the  credit  of  the  alimony  suit, 
to  be  there  treated  as  subject  to  the  writ  of 
sequestration  and  the  proceedings  thereun- 
der, reserving,  however,  Mrs.  Price's  right  to 
have  $1,753.45  out  of  this  money  retained  to 
secure  her  right  of  dower  in  the  event  of  her 
surviving  her  husband,  and  reserving  Jacob 
C.  Price's  rights  as  against  all  other  parties 
than  Mrs.  Price. 


MA6O0N  V.  FLANDEBS. 

(Suprone  Judicial  Court  of  Maine.     Nov.  23, 
1911.) 

VKNDOB  AND   PUBCHASEB    (i   360*)— CONTBACT 
TO   CONVBT— EVIDENCB— SUFFICIEHCT. 

In  an  action  to  recover  for  breach  of  con- 
tract to  convey  land,  evidence  held  to  warrant 
a  finding  that  plaintiff  waived  bis  right  to  pur- 
chase and  held  possession  as  a  tenant. 

[ESd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  3S0.*] 

Bxceptlons  from  Supreme  Judicial  Court, 
Somerset  County. 

Action  by  W.  B.  Magoon  against  B.  L. 
Flanders.  Verdict  for  plaintiff,  and  defend- 
ant brings  exceptions.    Exceptions  sustained. 

Action  on  the  case  to  recover  damages  for 
an  alleged  failure  to  convey  real  estate  ac- 
cording to  the  terms  of  a  written  contract 


The  plaintiff  was  allowed  to  amend  his  writ 
by  adding  a  count  for  money  had  and  re- 
ceived. Plea,  the  general  issue  in  assumpsit, 
with  a  brief  statement  alleging  that  the 
"plaintiff  waived  any  right  to  purchase  the 
property  described  in  his  writ,  if  he  ever  had 
any  such  right,  and  by  his  conduct  is  es- 
topped to  claim  any  damages  from  said  de- 
fendant" At  the  conclusion  of  the  testimony 
the  presiding  Justice  ordered  a .  verdict  for 
the  plaintiff  for  $100.07,  and  the  defendant 
excepted.  It  was  stipulated  in  the  bill  of  ex- 
ceptions that  if  the  exceptions  were  sustain- 
ed. Judgment  should  be  for  the  defendant. 
Argued  before  WHITEHOCSE,  C.  J.,  and 
SAVAGE,  COBNISH,  BIRD,  and  HALEY, 
JJ. 

Gould  &  TiBwrence,  for  plaintiff.  Butler 
&  Butler,  for  defendant 

WHITBHOnSE,  G.  J.  This  is  an  action 
on  the  case  to  recover  damages  for  an  alleged 
failure  on  the  part  of  the  defendant  to  con- 
yey  to  the  plaintiff  certain  real  estate  accord- 
ing to  the  terms  of  the  following  contract 
signed  by  the  parties,  viz.: 

"In  consideration  of  eight  hundred  and 
fifty  dollars  paid  by  W.  E.  Magoon  on  the 
following  terms:  Eight  dollars  per  month  for 
one  year  and  three  hundred  dollars  at  the 
end  of  the  year  and  the  balance  yearly — ^B. 
L.  Flanders  agrees  to  give  said  Magoon  a 
good  and  sufficient  title  to  the  land  and  build- 
ings thereon  situated  north  of  the  Catholic 
cemetery  on  North  St  in  Skowhegan. 

"Skowhegan,  May  4,  1909." 

The  plaintiff  was  also  allowed  to  add  a 
second  count  for  money  had  and  received, 
under  which  he  claimed  to  recover  $96  and 
Interest,  being  the  amount  of  12  payments 
under  the  contract  at  $8  per  month. 

The  defendant  contended  that  the  plain- 
tiff waived  whatever  right  he  had  under  the 
contract  to  purchase  the  proi>erty,  and  by  his 
conduct  was  estopped  to  claim  any'  damages 
from  th^  defendant 

At  the  close  of  the  testimony  the  presiding 
Judge  ordered  a  verdict  for  the  plaintiff  for 
$96  and  interest,  with  the  stipulation  that  If 
the  exceptions  taken  by  the  defendant  were 
sustained  by  the  law  court  Judgment  should 
be  entered  for  the  defendant. 

It  is  the  opinion  of  the  court  that  the  ex- 
ceptions must  be  sustained. 

There  was  sufficient  evidence.  If  believed, 
to  support  a  finding  by  the  Jury  that  the 
plaintiff's  failure  to  receive  a  deed  of  the 
premises  was  due  to  his  own  breach  of  the 
contract,  and  not  to  any  fault  on  the  part  of 
the  defendant  It  Is  conceded  that  the  plain- 
tiff failed  to  pay  the  $300  at  the  end  of  the 
first  year,  and  no  explanation  or  excuse  was 
offered  for  the  failure,  except  that  he  did 
not  have  the  monby  to  pay  it;  but  It  does 
not  appear  that  he  asked  for  any  further 
time  or  indulgence.    On  the  contrary,  the  ev- 
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Idence  would  authorize  the  jury  to  find  that 
In  April,  1910,  he  accepted  the  proposition 
made  by  the  defendant  for  him  to  occupy  the 
place  another  year  at  the  same  "rental"  of 
$8  per  month,  if  the  defendant  did  not  sell 
the  property.  The  plaintiff  admitted  that 
he  had  not  earned  enough  during  the  winter 
to  pay  hlB  expenses,  and  when,  at  the  be- 
ginning of  the  second  year,  the  defendant 
found  a  purchaser  for  the  property,  the 
plaintiff  does  not  appear  to  hare  made  any 
objection  to  the  sale,  and  for  three  weeks 
made  no  claim  for  damages,  except  the  value 
of  a  henyard  built  by  him,  for  which  he  ac- 
cepted satisfaction  from  the  defendant,  with- 
out any  suggestion  that  he  would  hare  liked 
more  time  to  pay  the  $300,  and  without  any 
complaint  that  he  had  not  been  fairly  treated 
by  the  defendant 

The  written  contract  is  silent  In  regard  to 
the  plaintiff's  occupation  of  the  premises  dur- 
ing the  first  year.  But  the  plaintiff  was  al- 
lowed to  take  possession  upon  the  payment 
In  advance  of  $8  a  month,  a  fair  rental  for 
the  place.  There  was  no  suggestion  that  the 
plaintiff  was  to  have  the  use  of  the  premises 
for  a  year,  rent  free.  If  he  failed  to  pay  the 
1300  at  the  end  of  the  year  without  fault  of 
the  defendant  On  the  contrary,  it  appears 
from  the  defendant's  testimony  that  near 
the  close  of  the  year,  in  April,  1910,  the 
plaintiff  asked  for  a  reduction  of  "rent,"  and 
under  the  practical  Interpretation  givMi  to 
the  contract  by  the  parties,  the  Jury  would 
have  been  Justified  in  reaching  the  conclu- 
sion that  the  monthly  payments  made  by  the 
plaintiff  the  first  year  were  to  be  retained  by 
the  defendant  as  a  fair  rental  during  that 
time,  if  the  plaintiff  gave  up  possession  by 
reason  of  his  failure  to  pay  the  $300,  with- 
out fault  of  the  defendant 

The  practical  result  was  that  the  plaintiff 
occupied  the  house  for  a  year  at  a  reasonable 
rental,  and  by  leaving  at  the  beginning  of  the 
second  year,  be  sustained  no  damage  for 
which  the  defendant  was  legally  or  equitably 
responsible. 

According  to  the  stipulation  of  the  parties, 
the  certificate  must  be: 

Exceptions  sustained. 

Judgment  for  the  defendant, 


GARY  V.  GRAHAM  et  al. 

(Supreme  Judicial  Court  of  Maine.     Nov.  24, 
1911.) 

1.  Attachment   (|  184*)  —  Dissolution— Ex- 
ecution OP  Receipt. 

An  attachment  of  personalty  is  dissolved 
by  the  officer  taking  from  the  debtor,  in  lieu 
of  the  property,  a  receipt  tbeiefor  promising 
to  pay,  on  judgment  for  plaintiff,  a  stated  sum 
or  to  redeliver  the  property. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  EHg.  I  586;    Dec.  Dig.  j  184.*] 


2.  Attachkbwt    (i     186*)  — DrasoKnTTOW  — 

BANKBUPTCr, 

An  attachment  of  i>er8onalty  dissolved  by 
the  officer  taking  the  debtor's  receipt  was  not 
restored  by  an  order  by  the  referee  in  sntise- 
qnent  bankruptcy  proceedings  against  the  debt- 
or, directing  that  the  rights  under  the  attach- 
ment be  preserved  for  the  i>enefit  of  the  estate 
under  Bankr.  Act  July  1,  1898,  c  541,  J  67, 
30  Stat  564  (U.  S.  Comp.  St  1901,  p.  3449). 

[E<d.  iNote.— For  other  cases,  see  Attachment, 
Dec  Dig.  1185.*] 
8.  BANKBunxjT  (J  421*)— Dissolution  OF  At- 

TACHUENT. 

A  claim  against  an  attachment  defendant 
having  l)een  discharged  by  his  twnkniptcy,  there 
could  be  no  liability  on  his  receipt  previonsly 
given  the  attaching  officer,  in  which  he  promis- 
ed that,  after  judgment  for  plaintiff,  he  would 
on  demand  redeliver  the  property  to  plaintiff 
or  pay  him  a  specified  sum. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  S  421.*] 

Report  from  Supreme  Judicial  Court, 
Aroostook  County. 

Action  by  Levi  H.  Gary  against  John  H. 
Graham  and  others.  On  report  Jadgmoit 
for  defendants. 

Argued  before  WHITEHOUSE,  O.  J,  an* 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Charles  6.  Briggs  and  Herbert  W.  Trafton, 
for  plaintiff.  Willis  B.  Hall,  William  P. 
Allen,  Martin  &  Cook,  and  Hersey  &  Barnes, 
for  defendants. 

WHITEHOUSEi  C.  J.  [1]  This  is  an  ac- 
tion of  assumpsit  upon  -a  receipt  given  to 
the  plaintiff,  a  deputy  sheriff,  for  250  bar- 
rels of  potatoes  attached  by  him  on  a  writ 
as  the  property  of  the  defendant  Graham. 
By  virtue  of  this  receipt  the  defendants 
promised  that  after  Judgment  in  favor  of 
the  plaintiff  In  the  original  action,  they 
would,  on  demand,  redeliver  the  potatoes  ta 
the  plaintiff,  or  pay  him  the  sum  of  $500 
Thereupon  the  plaintiff  relinquished  the 
custody  of  the  potatoes  to  the  defendant 
Graham.  The  writ  dated  March  12,  1908, 
was  made  returnable  at  the  next  April 
term  of  the  Supreme  Judicial  Court  for  the 
county  of  Aroostook,  and  was  duly  entered 
in  court  at  that  term  and  continued.  On 
the  16th  day  of  the  following  June,  the  de- 
fendant Graham  filed  his  petition  in  bank- 
ruptcy, was  adjudicated  a  bankrupt  and 
afterwards  received  his  discharge  in  bank- 
ruptcy. On  the  20th  day  of  November,  1909^ 
on  petition  of  the  trustee  in  bankruptcy  of 
the  defendant  Graham,  it  was  ordered  by 
the  referee  In  bankruptcy  appointed  by  the 
United  States  District  Court  that  the  rights 
under  the  attachment  of  the  potatoes  should 
be  preserved  for  the  benefit  of  the  estate, 
and  that  the  trustees  should  make  applica- 
tion to  the  Supreme  Court  of  Aroostook 
county  for  permission  to  intervene  in  bis 
capacity  as  trustee  to  become  party  plaintiff 
in  the  suit     Thereupon  the  trustee,  having 
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received  permission  to  appear  as  party  plain- 
tiff In  the  original  suit,  entered  a  discon- 
tinuance as  to  the  defendant  Graham,  and 
was  allowed  to  talce  a  judgment  in  rem 
against  the  potatoes  attached,  aud  execution 
was  Issued  thereon  May  14,  1910.  On  the 
18tb  of  the  same  month  the  plaintiff,  as 
deputy  sheriff,  demanded  of  the  defendants 
who  signed  the  receipt  In  question  that  they 
redeliver  to  him  the  property  named  In  the 
receipt  or  pay  the  amount  of  the  Judgment 
The  defendants  refused  to  comply  with  ei- 
ther alternative  of  this  demand.  The  case 
is  reported  for  the  determination  of  the  law 
-court  upon  this  statement  of  facts. 

It  la  the  opinion  of  the  court'  that  the 
action  Is  not  maintainable  upon  the  facts 
stated  in  the  report. 

It  has  heen  repeatedly  held  In  this  state 
that  where  an  officer  who  attaches  personal 
property  on  a  writ  as  the  property  of  the 
defendant  accepts  from  the  debtor  a  receipt 
therefor  containing  a  promise  in  the  alterna- 
tive to  pay  a  given  sum  on  demand,  or  re- 
deliver the  property,  and  thereupon  the  offi- 
cer releases  the  custody  of  the  property  to 
the  debtor  and  leaves  It  without  removal, 
the  receiptor  has  the  right  to  elect  which 
of  the  alternative  conditions  he  will  per- 
form, and  consequently  the  attachment  is 
thereby  dissolved.  Gower  v.  Stevms,  19 
Me.  92,  36  Am.  Dec.  737;  Weston  y.  Dorr, 
25  Me.  ITS,  43  Am.  Dee.  258;  Waterhouse  v. 
Bird,  37  Me.  326;  Stanley  v.  Drinkwater,  43 
Me.  468.  Waterman  v.  Treat,  49  Me.  310, 
77  Am.  Dec.  261;  Mitchell  v.  Goocb,  60  Me. 
113. 

[2]  It  appears,  however,  that  on  June  16^ 
1908,  within  four  months  from  the  date  of 
the  attachment,  the  defendant  Graham  was 
adjudged  a  banlcrupt,  subsequently  receiv- 
ing bis  discbarge  in  bankruptcy,  and  that 
upon  the  representation  of  the  trustee  in 
bankruptcy  that  the  potatoes  In  question 
of  the  value  of  $500  had  been  attached  by 
the  plaintiff,  a  deputy  sheriff,  as  the  proper- 
ty of  the  defendant  Graham,  and  that  the 
"attachment  has  never  been  discharged  or 
released,"  it  was  ordered  by  the  referee  in 
bankruptcy  that  the  "rights  under  said  at- 
tachment be  preserved  for  the  benefit  of  the 
estate"  by  virtue  of  section  67  of  the  nation- 
al bankrupt  law  (Act  July  1,  1898,  c.  641,  30 
Stat.  564  [U.  S.  Comp.  St  1901,  p.  3449]). 
But  It  has  been  seen  that  upoQ  the  settled 
law  of  this  state  the  attachment  of  the  po- 
tatoes was  dissolved  by  the  officer's  accept- 
ance of  the  receipt  as  a  substitute  for  the 
lien  on  the  potatoes  and  his  abandonment  of 
possession  to  the  debtor.  The  representation 
In  the  trustee's  petition  to  the  court  of 
bankruptcy  that  "said  attachment  has  never 
been  discharged  or  released"  was  evidently 
the  result  of  a  misapprehension  either  in 
regard  to  the  law  or  the  facts.  There  were 
no  existing  "rights"  to  be  preserved.    The 


attachment  bad  been  dissolved  without  the 
aid  of  the  adjudication  in  bankruptcy.  The 
United  States  statute  in  question  was  de- 
signed to  preserve  rights  under  attachments 
and  liens  that  actually  existed,  and  not  to 
create  rights  under  attachments  that  had 
ceased  to  exist  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy.  The  obvious 
purpose  of  it  was  to  preserve  to  the  credi- 
tors property  which  they  would  otherwise 
lose  by  an  adjudication  In  bankruptcy,  and 
to  prevent  the  Intervoition  of  other  liens 
to  their  prejudice.  The  order  issued  \inder 
that  statute  did  not  have  the  effect  to  restore 
the  attachment  of  the  potatoes  which  had 
been  lost  before  bankruptcy. 

[3]  Furthermore,  by  the  terms  of  the  re- 
ceipt signed  by  the  defendants,  they  could 
only  be  made  liable  by  reason  of  a  valid 
judgment  against  the  defendant  Graham  In 
the  orlgLoal  suit  There  was  no  Judgment 
against  Graham,  because  the  claim  against 
him  was  discharged  by  his  bankruptcy,  and 
there  was  no  property  under  attachment  up- 
on which  a  judgment  in  rem  could  be  legally 
entered.  As  observed  by  this  court  in  Mit- 
chell V.  Gooch,  60  Me.  113,  supra :  "Upon  the 
dissolution  of  the  attachment,  as  it  is  ad- 
mitted that  the  goods  attached  went  Into 
the  possession  of  the  debtor,  the  officer  does 
not  require  their  possession  for  the  purpose 
of  returning  them  to  him,  for  he  has  tbem. 
Nor  does  he  need  tbem  to  return  to  his  as- 
signee in  bankruptcy,  for  he  must  look  to 
the  bankrupt  who  has  the  goods,  and  not  to 
the  officer  who  has  them  not 

The  llabUity  of  the  receiptor  Is  limited 
to  and  determined  by  that  of  the  officer. 
As  the  officer  is  not  liable  to  either  plain- 
tiff or  defendant  In  the  suit  on  which  the  at- 
tachment was  made,  neither  is  the  receii>- 
tor." 

The  certificate  must  accordingly  be: 

Judgment  for  the  defendants. 


FITZSIMMONS  et  sL  t.  HARMON  et  al. 

(Snpreme  Judicial  Court  of  Maine.    Nov.  27, 

19U.) 

Wills  (J   675*)— Constbuction— Trust. 

Under  Rev.  St.  c.  76,  |  1,  anthorizing  dis- 
position of  property  by  written  will,  even  a 
letter  or  other  document  containing  directions 
for  disposition  of  property  cannot  become  a 
part  thereof  by  reference,  unless  clearly  describ- 
ed and  referred  to  in  the  will  as  an  existing 
document,  and  where  testator  devised  his  prop- 
erty to  H.,  "to  divide  as  seems  to  her  best  as 
I  have  told  her  my  wishes  in  the  matter,"  the 
trust  declared  by  the  will  is  too  indefinite  to  be 
executed,  and  the  will  creates  a  resulting  trust 
in  favor  of  the  heirs  at  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1587-1589;   Dec.  Dig.  |  675.*] 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County,  'In  Equity. 

Bill  by  James  H.  Fltzslmmons  and  others 
against  Isabelle  C.  Harmon,  executrix,  and 
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otbers,  asking  the  court  to  construe  and  In- 
terpret the  provisions  of  the  last  will  cuad 
testament  of  the  aforesaid  Elizabeth  Doher- 
ty.  The  defendant  Harmon  filed  an  answer, 
admitting  the  allegations  In  the  bill,  and 
joined  in  the  prayer  for  a  construction  of 
the  will.  Heard  on  bill,  answer,  and  e\i- 
donce,  and  at  the  conclusion  of  the  testimony 
the  case  was  reported  to  the  law  court  for 
determination.    Decree  for  complainants. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SAVAGE.  CORNISH,  BIRD,  and  HALEY, 
JJ. 

Connellan  &  Oonnellan,  Joseph  B.  Reed, 
and  John  B.  Kehoe,  for  plaintiffs.  Reynolds 
&  Sanborn  and  Charles  H.  Johnston,  for  de- 
fendant Harmon.  Michael  T.  O'Brlai,  for 
defendant  Theresa  Fltzsimmons. 

WHITEHOUSE,  0.  J.  Elizabeth  Doherty, 
of  Portland,  died  on  the  18th  day  of  Octo- 
ber, 1909,  leaving  a  will  which  reads  as  fol- 
lows: 

"I,  Elizabeth  Doherty,  being  In  my  right 
mind  at  this  date  (October  13th,  1909),  wish- 
ing to  dispose  of  property  now  in  my  name, 
give,  devise  and  bequeath  my  property  of 
whatever  kind  to  Isabelle  C.  Harmon  to  di- 
vide as  seems  to  her  best  as  I  have  told  her 
my  wishes  In  the  matter,  mentioning  all  rel- 
atives Including  my  nephews. 

"I  name  Isabelle  C.  Harmon  as  my  execu- 
tor." 

In  this  bill  In  equity,  brought  by  some  of 
the  heirs  of  the  testatrix,  the  plalntltfs  ask 
the  court  to  construe  and  Interpret  the  pro- 
visions of  this  will,  and  particularly  to  de- 
termine, first,  whether  the  legatee  and  execu- 
trix therein  named  takes  any  beneficial  Inter- 
est under  it;  second,  if  the  legatee  named 
takes  no  beneficial  interest,  whether  the  will 
declares  a  trust  sufficiently  definite  to  be 
executed ;  and,  third,  if  no  such  trust  is  de- 
clared, to  whom  shall  the  residue  of  the  es- 
tate, after  the  payment  of  all  debts  and  ex- 
penses  of  administration    be   distributed. 

In  her  answer,  Mrs,  Isabelle  C.  Harmon, 
named  as  defendant  in  the  bill.  Joins  tn  the 
prayer  of  the  plaintiffs  for  a  Judicial  con- 
struction of  the  will. 

The  plaintiffs  contend,  first,  tltat  under 
the  terms  of  the  will  Mrs.  Harmon,  the  lega- 
tee and  executrix  therein  named,  takes  no 
beneficial  interest;  second,  that  while  the 
terms  of  the  will  clearly  manifest  an  inten- 
tion on  the  part  of  the  testatrix  to  create  a 
trust,  the  trust  thereby  Indicated  Is  not  made 
sufllclently  definite  to  be  executed;  and, 
third,  that  there  is  a  resulting  trust  in  favor 
of  the  heirs  at  law  of  the  testatrix,  and  that 
the  estate  should  be  divided  among  them. 

The  privilege  of  making  a  disposition  of 
property  by  will  is  created,  -and  the  exercise 
of  it  definitely  regulated,  by  the  statutes  of 
this  state.  The  leading  provision  is  found 
in  section  1  of  chapter  70,  R.  S.,  and  is  as 
follows: 


"A  person  of  sound  mind  and  of  the  age  of 
twenty-one  years  may  dispose  of  his  real 
and  personal  estate  by  will,  tn  writing,  sign- 
ed by  him  or  by  some  person  for  him  at  his 
request,  and  In  his  presence,  and  subscribed 
In  his  presence  by  three  credible  attesting 
witnesses,  not  beneficially  interested  under 
said  wUl." 

The  statute  thus  clearly  prescribes  the 
method  of  transmitting  property  by  will, 
which  the  court  is  not  at  liberty  to  ignore^ 
although  in  particular  instances  the  actual 
intention  and  desire  of  a  person  respecting 
the  disposition  of  his  property  may  be  de- 
feated by  adhering  to  the  rule  prescribed. 
A  bequest  of  personal  property,  as  well  as  a 
devise  of  real  estate,  in  order  to  be  effectual, 
is  required  to  be  made  by  an  instrument  In 
writing  signed  by  the  testator  and  ambscrib- 
ed  by  three  attesting  witnesses.  Even  a 
letter  or  other  document  containing  explicit 
directions  for  the  disposition  of  property 
cannot  become  part  of  a  will  by  reference, 
unless  it  be  shown  to  have  been  In  existence 
at  the  time  the  will  is  executed,  and  be  so 
clearly  and  precisely  described  and  referred 
to  in  the  will  as  an  existing  document  as  to 
be  readily  Identified  as  the  particular  paper 
intended  by  the  testator.  Bryan's  Appeal, 
77  Conn.  240,  58  Atl.  748,  68  L.  R.  A.  353.  107 
Am.  St  Rep.  84,  and  cases  cited. 

In  the  case  at  bar  it  has  been  Bean  tbat  die 
only  wishes  expressed  for  the  guidance  of 
the  legatee  in  the  distribution  of  the  pxopov 
ty  had  been  given  orally  and  they  were  not 
incorporated  in  the  wlU.  The  language  of 
the  testatrix  Is:  "I  give,  devise  and  be- 
queath my  property  of  whatever  kind  to  Isa- 
belle O.  Harmon  to  divide  as  seems  to  her 
best,  as  I  have  told  her  my  wishes  In  the 
matter." 

1.  The  phraseology  employed  in  making 
this  bequest  to  Mrs.  Harmon  utterly  fails  to 
disclose  any  purpose  on  the  part  of  the  tes- 
tatrix to  make  an  absolute  ^t  of  the  prop- 
erty to  Mrs.  Harmon  for  her  personal  ben^t 
It  ia  not  given  to  her  to  consume,  but  to 
"divide."  It  expressly  requires  her  to  "di- 
vide" all  the  property  thus  bequeathed  to 
her.  The  fact  of  the  division  is  not  left  to 
her  discretion,  but  imposed  upon  her  as  a 
duty.  It  gives  her  discretionary  authority 
only  respecting  the  manner  of  the  division, 
having  regard  to  the  wishes  orally  expressed 
by  the  testatrix. 

2.  On  the  other  band,  it  is  equally  clear 
that  the  terms  of  the  bequest  do  manifest 
an  intention  on  the  part  of  the  testatrix  to 
create  a  trust. 

But  the  trust  declared  by  the  terms  of  the 
will  is  too  ind^nite  and  uncertain  to  be 
executed.  "Among  the  essentials  of  a  valid 
trust  are  that  the  precise  nature  of  the  trust 
which  the  donor  Intended  to  create  should 
appear,  and  that  the  particular  persons  who 
are  to  take  as  cestuis  que  trust,  and  the  pro- 
portions in  which  they  are  to  take,  ahoold 
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be  pointed  out  If  they  an  not,  then  tbe 
tmst  cannot  be  executed,  and  it  must  fail. 
Wbere  the  character  ot  a  tmat  la  impressed 
Tq>on  the  gift,  and  it  fails,  because  tnef- 
fectoally  declared,  and  the  cestnlB  qne  trust 
are  not  clearly  designated,  the  tmstee  is  not 
entitled  to  the  gift  for  his  own  benefit.  It 
was  said  by  Lord  Bldon,  in  Morice  ▼.  Bishop 
of  Durham,  10  Ves.  521, 637,  that,  "though  the 
trust  is  not  declared;  or  is  Ineffectually  de- 
clared, or  becomes  lUcapable  of  taking  effect, 
the  party  taking  shaTf  be  a  trustee,  if  not  for 
those  who  were  to  take  by  the  will,  for  those 
who  take  under  the  disposition  of  the  law." 
Brlggs  ▼.  Penny,  3  Macn.  &  Gord.  646 ;  War- 
ner V.  Bates,  98  Mass.  274;  Hess  ▼.  Slngler, 
114  Mass.  56;  1  Perry  on  Trusts,  83;  Id. 
(5th  Ed.)  46;  Sheedy  r.  Roach,  124  Mass. 
472,  26  Am.  Rep.  680. 

In  Nichols  ▼.  Allen,  130  Mass.  212,  30  Am. 
Rep.  445,  the  court  said:  "Two  general  rules 
are  well  settled:  (1)  When  a  gift  or  bequest 
Is  made  In  terms  clearly  manifesting  an  in- 
tention that  it  shall  be  taken  in  trust,  and 
the  trust  is  not  sufficiently  defined  to  be  car- 
ried into  effect,  the  donee  or  legatee  takes 
the  legal  title  only,  and  a  trust  results  by 
implication  of  law  to  the  donor  and  his 
representatives,  or  to  the  testator's  residuary 
legatees  or  next  of  kin."  Brlggs  t.  Penny, 
3  De  6.  ft  Sm.  525,  and^S  Macn.  ft  Oord. 
546;  Thayer  v.  Wellington,  0  Allen  (Mass.) 
283,  85  Am.  Dec.  753. 

But  Olllffe  V.  Wells,  190  Mass.  221,  is  a 
case  strikingly  analogous  to  the  one  at  bar. 
In  that  case  tbe  bequest  submitted  to  the 
court  for  construction  was  as  follows:  "To 
the  Rev.  Eleazer  M.  P.  Wells,  all  the  rest 
and  residue  of  my  estate,  to  distribute  the 
same  In  such  manner  as  in  his  discretion 
shall  appear  best  calculated  to  carry  out  the 
wishes  which  I  hare  expressed  to  him  or 
may  express  to  him."  In  the  opinion  the 
court  say:  '"Hie  will  declares  a  trust  too 
indefinite  to  be  carried  out,  and  the  next  of 
kin  of  the  testatrix  must  take  by  way  of  re- 
sulting trust,  unless  the  facts  agreed  show 
such  a  trust  for  the  benefit  of  others  as  the 
court  can  execute.  Nichols  ▼.  Allen,  130 
Mass.  211  [39  Am.  Bep.  446].  No  other  writ- 
ten Instrument  was  signed  by  the  testatrix, 
and  made  part  of  the  will  by  reference,  as  In 
Newton  t.  Seaman's  Friend  Society,  130 
Mass.  91  [30  Am.  Bep.  433].  •  •  •  The 
will  upon  its  face  showing  that  the  devisee 
takes  the  legal  title  only  and  not  the  bene- 
ficial Interest,  and  the  trust  not  being  suffi- 
ciently defined  by  the  will  to  take  effect,  the 
equitable  interest  goes,  by  way  of  resulting 
trust,  to  the  heirs  or  next  of  kin,  as  property 
of  the  deceased  not  disposed  of  by  his  will. 
Sears  v.  Hardy,  120  Mass.  524,  541,  542. 
Th^  cannot  be  deprived  of  that  equitable 
interest,  which  accrues  to  them  directly  from 
the  deceased,  by  any  conduct  of  the  devisee : 
nor  by  any  intention  of  the  deceased.  utiIpss 
signified  in  those  forms  which  the  law  makes 


essential  to  every  testamentary  disposition. 
A  trust  not  sufficiently  declared  on  the  face 
of  the  will  cannot  therefore  be  set  up  by 
extrinsic  evidence  to  defeat  the  rights  of  the 
heirs  at  law  or  next  of  kin.  See  Lewin  on 
Trusts  (3d  Ed.)  75."  See,  also,  Mlnot  r.  At- 
torney General,  189  Mass.  176,  75  N.  E.  149. 

In  the  case  at  bar  Mrs.  Isabelle  C.  Har- 
mon, the  legatee  and  executrix,  who  wrote 
the  will  herself  at  the  request  of  Mrs.  Doher- 
ty,  who  signed  it,  was  permitted  to  state  in 
her  testimony  that  she  did  not  intend  to  use 
a  dollar  of  the  estate  for  her  own  benefit, 
and  that  in  writing  the  will  she  "intended 
to  so  word  it  that  she  would  not  keep  a 
dollar  of  it."  It  is  not  in  question  that  in 
attempting  to  administer  the  trust  she  has 
adhered  to  that  intention  with  scrupulous 
fidelity.  But  while  the  language  of  the  will 
clearly  manifests  an  intention  to  create  a 
trust,  it  is  the  opinion  of  the  court  that  for 
reasons  above  stated,  under  the  salutary  and 
time-honored  rules  governing  tbe  creation 
and  execution  of  trusts,  the  terms  of  this  be- 
quest do  not  declare  a  trust  sufficiently  defi- 
nite to  be  executed ;  that  there  is  a  resulting 
trust  in  favor  of  tbe  heirs  at  law;  and  that 
the  estate  should  be  divided  among  them  aft- 
er the  payment  of  debts  and  expenses  of  ad- 
ministration. Bill  sustained,  with  one  bill 
of  costs  for  plaintiffs  and  one  bill  of  costs  for 
the  defendants.  Reasonable  counsel  fees 
shall  also  be  allowed  by  the  sitting  Justice  to 
attorneys  on  both  sides,  to  be  paid  from  the 
estate  and  allowed  to  the  executrix  in  her  ac- 
count. 

Decree  accordingly. 


ROWS  T.  HILL  LUMBESt  MFG.  GO. 

(Supreme  Judicial  Court  of  Maine.     Nov.  27, 
1011.) 

Mastbh  and  Sbbvant  (|  278*)— Sawmtli.  Ek- 

TLOrt  —  IlfJUBT  —  NBOUQIHOI  —  EVIDENGB 

—Weight. 

In  an  action  for  injury  to  an  employi 
while  operating  a  swinging  drcnlar  saw,  evi- 
dence held  insufficient  to  show  negligence  of  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  278.*] 

On  Motion  from  Supreme  Judicial  Court, 
Oxford  County. 

Action  by  Wesley  P.  Rowe  against  the 
HUl  Lumber  Manufacturing  Company.  Ver- 
dict for  plaintiff,  and  defendant  moves  for 
new  trial.    Motion  sustained. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Jamea  S.  Wright,  for  plaintiff.  Fred  V. 
Matthews,  for  defendant 

WHITEHOUSE,  O.  J.  The  plaintiff  re- 
covered a  verdict  of  $600  for  an  injury  to  his 
right  foot,  received  while  operating  a  swing- 
ing circular  saw  in  the  defoidant's  sawmill. 
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in  which  he  was  employed.  The  case  comes 
to  the  law  court  on  a  motion  to  have  the 
verdict  set  aside  as  against  the  evidence. 

The  plaintiff  claimed  to  recover  on  the 
groimd  that  the  framework  in  which  the  cut- 
tlng-ofl  eaw  in  question  was  hung  and  the 
means  of  opiating  It  were  defective,  Insuffi- 
cient, and  unsuitable  In  two  respects — first, 
because  the  saw  was  so  hung  and  adjusted 
that  it  had  a  lateral,  wobbling  motion  to  the 
extent  of  an  inch  or  more,  and,  second,  be- 
cause the  swinging  framework  In  which  the 
saw  was  bung  was  not  provided  with  a  rope 
or  chain  of  a  fixed  length  to  prevoit  the  saw 
from  coming  forward  further  than  was  nec- 
essary to  cut  off  the  log.  No  other  failure  of 
duty  on  the  part  of  the  defoidant  company 
is  alleged  In  the  writ 

But  the  plaintiff  says  at  the  time  of  the 
accident,  April  29,  1909,  he  took  hold  of  the 
lever  and  pulled  the  saw  forward  for  the 
purpose  of  sawing  off  a  log,  and  that  the 
saw,  "instead  of  cutting  the  log  as  It  should 
and  going  back  to  its  place,  suddenly  jumped 
and  bounded  forward  beyond  what  It  ought 
aud  was  supposed  to  have  done,  and  struck 
the  right  foot  of  said  plaintiff,"  etc. 

The  plaintiff  was  a  man  28  years  of  age, 
who,  as  a  carpenter,  was  familiar  with  the 
use  of  tools  and  machinery.  At  the  time  of 
the  accident  he  had  been  at  work  in  the  de- 
fendant's mill  about  six  months,  principally 
as  a  carpenter.  In  March  preceding  the  ac- 
cident he  had  operated  this  saw  for  a  few 
hours  in  cutting  up  slabs.  On  the  day  in 
question  the  plaintiff  and  a  fellow  workman 
named  McLucas,  an  experienced  sawyer,  were 
directed  by  the  foreman  to  cut  up  some  logs 
into  shingle  bolts.  "He  told  McLucas  he 
wanted  us  to  go  out  and  cut  up  some  shingle 
timber."  It  is  not  claimed  by  the  plaintiff 
that  the  foreman  expressly  requested  him  to 
operate  the  saw,  and  the  foreman  testified 
that  "McLucas  had  always  run  It,"  and,  in 
asking  him  to  go  out  with  the  plaintiff  and 
"cut  up  some  shingle  timber,"  he  presumed 
that  McLucas  would  operate  the  saw.  The 
plaintiff's  assistance  was  needed  in  handlinj; 
the  logs  and  bolts.  But,  without  the  request 
of  any  one,  after  a  log  had  been  placed  on 
the  platform,  the  plaintiff  proceeded  to  veri- 
fy the  measure  of  a  shingle  bolt  with  his 
rule,  and  thereupon  voluntarily  seized  the 
lever  and  undertook  to  operate  the  saw.  He 
expressed  no  doubt  about  his  competency  to 
run  it  and  asked  for  no  instructions  or  sug- 
gestions in  regard  to  It,  and  no  complaint 
is  made  in  the  writ  because  instructions  were 
not  given  him.  He  appears  to  have  confi- 
dently relied  upon  his  own  knowledge  of 
saws  In  general  and  bis  prior  experience 
with  this  one  in  particular.  The  mechanism 
of  the  framework  of  the  swinging  saw  and 
the  means  and  method  of  operating  it  tippear 
to  have  been  simple  and  easily  understood. 
Whatever  dangers  were  involved  in  the  op- 
eration of  it  must  have  been  obvloos  to  one 
of  his  age  and  experience.  The  absence  of 
any  chain  or  rope  to  prevent  the  saw  from 


coming  forward  beyond  tiw  point  required 
to  sever  the  log,  which  is  alleged  in  tbe  writ 
and  claimed  in  argument  to  be  a  defect  in 
the  appliance,  must  also  have  been  manlfew 
to  the  plalntlif.  In  his  testimony  in  both  di- 
rect and  cross-examination  he  give*  an  intel- 
ligent description  of  the  swinging  "ladder" 
In  which  this  saw  is  hung,  of  the  permanent 
framewoilK  to  which  the  ladder  is  attadied 
at  the  top,  of  the  location  of  the  pull^e  and 
shafts,  and  of  all  the  essential  featuree  of 
the  machine.  His  testimony  alao  discloses  a 
clear  understanding  of  tbe  method  of  op- 
erating it.  In  answer  to  Inquiries  he  states 
that  tbe  diameter  of  the  saw  was  about  38 
inches,  and  that  the  collar  around  the  shaft 
was  about  four  inches,  leaving  a  free  blade 
of  the  saw  for  cutting  of  about  15  or  16 
inches,  and  explains  that  In  sawing  off  a  log 
4  inches  in  dliameter,  the  size  of  the  one  they 
were  cutting  off  at  the  time  of  the  accident, 
the  saw  would  necessarily  cut  beneath  its 
axis,  and,  revolving  downwards  towards  the 
log,  would  have  a  natural  tendency  to  draw 
the  log  towards  it,  but  that  this  log  was  held 
in  place  in  a  trough  between  the  two  wheels 
of  the  "hedgehog"  in  which  \t  was  laid. 

In  giving  an  account  of  the  accident  he 
says,  that  after  this  four-inch  log  was  placed 
in  position  in  the  trough  of  the  "hedgehog," 
be  cut  off  the  scarf-end,  squared  the  end  of 
it,  and  "Mr.  McLucas  would  push  it  right 
along  to  measure  off  a  single  bolt  and  I  took 
my  rule  out  and  measured  the  bolt  16  inch- 
es, took  my  hand  and  placed  it  right  on  the 
end  of  that  bolt,  reached  up  with  this  hand 
and  pulled  the  saw.  That  saw  came  and  cut 
the  bolt  half  off,  nearly  half  off  as  I  recol- 
lect Then  it  bounded  forward  like  a  flash, 
and  cut  my  pants,  and  tore  them  down  here, 
and  pulled  my  foot  in  and  cut  it  right  across 
there.  Then  the  saw  thrashed  around,  and 
struck  this  piece  of  iron  and  stopped  the  saw 
in  the  side  of  this  carriage."  He  subsequent- 
ly explained  that  the  saw  "went  through  tbe 
stick— either  cut  or  broke  it  off."  With  ref- 
erence to  bis  own  position  at  the  time  of  the 
accident,  he  states  that  his  right  foot  whm 
it  was  cut  was  on  one  of  tbe  logs  that  had 
been  piled  behind  him  and  a  foot  from  the 
log  that  came  along  the  track  on  a  level  with 
the  track;  and  that  bis  other  foot  was  on  the 
left  of  tbe  saw  and  his  hand  on  tbe  end  of 
the  log. 

It  conclusively  appears,  Itowever,  from  an 
inspection  of  tbe  model  in  evidence  whlcb 
represents  tbe  relative  proportions  of  tbe 
original  saw  and  framework  that,  if  the 
right  foot  had  been  in  the  position  stated  by 
the  plaintiff,  the  saw  would  have  swung  en- 
tirely clear  of  it,  and  it  would  have  been 
mechanically  impossible  for  the  saw  to  in- 
jure it  when  it  was  in  that  position. 

But  the  plaintiff's  fellow  workman,  Mc- 
Lucas, the  most  experienced  mlllman  and 
expert  sawyer  In  the  dtfoidant's  mill,  testi- 
fying as  a  witness  for  the  plaintiff,  statee 
that  he  was  perfectly  familiar  with  the  saw 
In  question  and  its  action  under  various  dr- 
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cumstances,  and  fbat  '^t  was  in  good  Bbape 
and  solid."  He  explains  the  manner  in 
which  It  waa  deflected  from  a  straight  course 
and  nm  onto  the  iron  of  the  platform  at  the 
time  of  the  accident  by  saying  that  there 
was  a  cleat  or  block  naUed  onto  the  platform 
in  front  to  measure  by,  and  the  log  to  be 
cut  off  was  pushed  up  against  this  block.  It 
waa  his  Judgment  that  he  lilmself  pushed  the 
log  up  against  this  cleat  a  "little  mite  hard" 
■0  that,  when  the  saw  had  cut  into  the  log 
acme  distance,  it  became  bound  in  the  scarf, 
and,  when  It  cut  and  broke  off  the  shingle 
bolt,  it  forced  it  endwise  down  into  the  slot 
on  the  left-hand  side,  and  wedged  the  saw  up 
against  the  iron  on  the  platform  at  the  right 
of  it.  He  says,  if  the  stick  does  not  lie  prop- 
erly in  its  place,  the  saw  wUl  sometimes  come 
forward  rapidly  when  it  cuts  the  stick,  but 
he  never  used  a  rope  to  "tie  it  back"  because 
he  "rather  not  have  it  on."  In  his  Judgment 
the  slight  lateral  motion  of  the  saw  would 
not  tend  to  bind  it  in  the  log  because  "it 
would  cut  a  wider  scarf." 

After  a  patient  study  of  all  the  evidence 
and  a  critical  inspection  of  the  model  ex- 
hibited, it  is  the  opinion  of  the  court  that 
there  is  nothing  in  the  case  to  Justify  the 
condnaion  tliat  tbe  machinery  in  question 
was  either  defective,  out  of  repair,  or  unsuit- 
able for  the  work  to  be  done  by  It,  either 
in  the  particulars  specified  in  the  plaintifT's 
declaration  or  In  any  other  respect.  It  had 
only  been  in  use  about  two  years  at  the  time 
of  the  accident,  and  during  all  that  time  no 
complaint  had  ever  been  made  by  any  of  the 
workmen  who  operated  it,  that  it  was  not 
reasonably  safe  and  suitable  for  Its  purpose. 
The  slight  lateral  motion  of  the  saw  and  of 
its  swinging  frame  is  shown  by  uncontra- 
dicted testimony  to  be  such  only  as  is  usually 
obserrable  and  to  be  expected  in  mechanism 
of  that  kind  even  after  a  short  period  of 
service;  and  it  appears  from  the  testimony 
Introduced  by  the  plaintiff  as  well  as  that 
Introduced  by  the  defendant  that  the  employ- 
m«it  of  a  rope  or  chain  to  prevent  the  saw 
from  coming  forward  too  far  is  not  necessary 
to  its  safe  operation,  but  is  incompatible 
with  the  most  effective  and  convenient  use 
of  it. 

If  the  act  of  HcLucas  In  pushing  the  log 
np  against  the  "cleat"  a  'little  too  hard," 
can  be  deemed  a  negligent  one,  it  was 
the  negligence  of  a  fellow  servant.  The  ex- 
istence of  the  "cleat"  itself  is  not  alleged  in 
the  writ  or  claimed  in  argument  to  be  a  de- 
fect. There  is  not  sufficient  evidence  to  sup- 
port a  finding  that  there  was  any  failure  of 
duty  on  the  part  of  the  defendant  towards 
the  plaintiff.  The  principles  of  law  appli- 
cable to  the  different  phases  of  the  cases 
have  been  so  fully  considered  and  carefully 
distingnlsbed  in  the  recent  decisions  of  this 
coart  that  any  discussion  of  them  in  connec- 
tion with  this  motion  for  new  trial  must  be 
deemed  superfluous.     See  Young  t.  Randall. 


104  Me.  136,  n  Atl.  647;  Cunningham  v 
Bath  Iron  Works,  92  Me.  601,  43  Att.  106; 
Jones  V.  Mfg.  A  Invest  Ck).,  92  Me.  665.  43 
Atl.  612,  69  Am.  St  Rep.  636;  Conley  T. 
Am.  Express  Co.,  87  Me.  362,  S2  Atl.  965. 

Motion  sustained. 

Verdict  set  asideu 


NORTON  et  al.  v.  EMERY  et  al.,  ABsesaors. 

(Supreme  Judicial  Court  of  Maine.     Nov.  30, 
1911.) 

1.  PsoHismoN  (I  1*)— Natdbb  or  Rbmkdt. 

The  writ  of  prohibition  is  an  extraordinary 
judicial  writ,  directed  to  an  inferior  tribunal 
to  prevent  use  or  usurpation  of  judicial  func- 
tions. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  f  1 ;  Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5668-5674;  vol.  8,  p.  7767.] 

2.  Prohibition  (|  3*)  — Rioht  to  Rembt— 
Otheb  and  Adequats  Remedy— Taxation. 

Under  Rev.  St.  c.  79,  |  6,  par.  11,  giving 
the  Supreme  Judicial  Court  equity  jurisdiction 
on  petition  of  not  less  than  10  taxable  inhabit- 
ants to  restrain  exemption  of  property  from 
taxation,  a  writ  of  prohibition  under  section 
5  does  not  lie  to  prohibit  town  assessors  from 
abating  taxes  pursuant  to  a  vote  at  a  town 
meeting  exempting  certain  property  from  taxa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  4-19;  Dec.  Dig.  |  8.*] 

Report  from  Supreme  Judicial  Court,  Som- 
erset County. 

Petition  by  James  M.  Norton  and  another 
for  writ  of  prohibition  against  Willis  O.  Em. 
ery  and  others,  assessors.  On  report  Peti- 
tion dismissed. 

Petition  for  a  writ  of  prohibition  to  re- 
strain the  assessors  or  selectmen  of  the  town 
of  Anson,  and  their  successors,  from  abating 
certain  taxes  on  a  mill,  etc.,  of  the  North 
Anson  Lumber  Company  for  a  term  of  10 
years.  The  defendants  filed  a  motion  to  dis- 
miss the  petition,  and  the  case  was  reported 
to  the  law  court  for  determination. 

Argued  before  WHITEHOUSEi  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Charles  O.  Small,  for  plaintiffs.  Augustine 
Simmons,  for  defendants. 

HAL£Y,  J.  This  is  a  petition  for  a  writ 
of  prohibition  to  restrain  tbe  assessors  or 
the  selectmen  of  the  town  of  Anson,  and 
their  successors  in  office,  from  executing  the 
vote  of  the  inhabitants  of  the  town  of  An- 
son, passed  at  a  special  town  meeting  of  the 
town,  held  on.  the  21st  day  of  March,  A.  D. 
1006,  under  an  article  in  the  warrant  for 
said  meeting,  instructing  the  selectmen  of 
the  town  to  abate  the  taxes  of  the  North 
Anson  Lumber  Company  for  a  term  of  10 
years  on  the  new  mill  then  being  erected  in 
said  town  by  said  company,  and  such  other 
mills  and  buildings,  except  dwelling  houses, 
as  the  said  company  might  erect  tn  the  fO' 
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tare  In  connection  with  their  manufacturing 
business.  Under  this  vote,  state  and  connty 
taxes  on  said  property  were  not  to  be  abated. 

The  company  completed  the  erection  of  a 
mUl  and  certain  other  buildings  in  said  An- 
son and  placed  sawmill  machinery  in  said 
mill.  The  selectmen  of  said  town,  who 
were  also  assessors  of  taxes,  and,  as  the 
I^aintitFB  claim,  acted  as  such,  abated  the 
taxes  assessed  on  the  mill  and  certain  other 
property  of  the  said  company  for  some  years 
prior  to  1909 .  in  pursuance  of  said  vote, 
without  any  written  application  being  made 
to  them  therefor  by  said  company  or  in  its 
behalf. 

At  the  annual  town  meeting  of  the  inhabit- 
ants of  said  town,  held  on  the  Ist  day  of 
March,  1909,  Willis  O.  Emery,  Walter  O. 
Hilton,  and  Orlando  Walker  were  duly  and 
legally  elected  selectmen  and  assessors  of 
taxes  of  said  town  for  the  year  ensuing,  and 
entered  upon  the  duties  of  the  respective  of- 
fices. 

On  the  29th  day  of  January,  1910,  James 
M.  Norton  and  Elmore  R.  Walker,  two  inhab- 
itants and  taxpayers  of  the  town  of  Anson, 
were  informed  by  one  or  more  of  the  said 
assessors  of  taxes  of  said  town  ttiat  the 
said  assessors  were  about  to  abate  the  whole 
or  some  part  of  the  taxes  assessed  against 
the  property  of  the  North  Anson  Lumber 
Company,  located  in  said  town,  for  1909,  and 
bellering  tliat  the  whole  or  some  part  of 
said  tax  was  about  to  be  abated  in  pursu- 
ance of  the  vote  of  said  town  passed  on  the 
21st  day  of  March,  A.  D.,  1905,  and  for  no 
other  reason,  petitioned  this  court  for  a 
writ  of  prohibition  to  enjoin  and  prohibit 
the  said  Willis  C.  Emery,  Walker  O.  Hilton, 
and  Orlando  Walker,  as  assessors  of  said 
town,  from  abating  the  whole  or  any  part 
of  said  taxes,  except  for  good  and  legal  cause 
and  upon  written  application  therefor,  ac- 
cording to  law. 

Upon  this  petition  notice  was  ordered,  re- 
turnable to  a  term  of  the  Supreme  Judicial 
Gourt  to  be  held  at  Skowhegan,  in  said 
county  of  Somerset,  on  the  third  Tuesday  of 
March,  1910,  and  due  service  was  made  upon 
the  respondents. 

At  a  subsequent  term  of  said  court,  by 
leave  of  court,  said  petition  was  amended 
by  inserting  in  the  prayer  of  said  petition, 
after  the  word  "assessors"  the  words  "and 
th^r  snccessors  In  office." 

At  the  March  term,  1910,  of  said  conrt 
the  respondents  appeared  and  filed  a  motion 
to  dismiss  said  petition  for  the  following  rea- 
sons: 

(1)  A  writ  of  prohibition  is  not  the  proper 
or  legal  process  for  the  cause  stated  in  the 
petition. 

(2i  The  writ  of  prohibition  will  not  Issue 
when  there  is  another  adequate  remedy. 

(3)  Among  the  other  adequate  remedies 
in  this  case  would  be  bill  in  equity  for  an 
injnnctton,  as  provided  in  section  6,  par.  11, 
of  chapter  79  of  the  Revised  Statutes,  and 


perhaps  mandamus  to  the  tax  collector  to 
collect  the  tax. 

(4)  Assessors  of  taxes  are  not  a  conrt. 
nor  even  an  inferior  court,  and  do  not  pos- 
sess such  Judicial  powers  as  to  render  a  writ 
of  prohibition  legally  applicable  to  them  for 
the  cause  stated  in  tBe  petition. 

(6)  The  alleged  intended  act  does  not  in- 
volve an  assumption  or  usurpation  of  Judicial 
powers  or  functions. 

(6)  Said  intended  act  would  be  only  a  min- 
isterial or  administrative  act,  to  execute  the 
vote  of  the  town. 

(7)  The  cause  of  complaint,  as  stated  in 
the  petition,  is  substantially  an  attempt  to 
exempt  property  from  taxation,  and  there- 
fore the  petition  should  be  signed  by  not 
less  than  10  taxable  inliabitants  of  said  town 
of  Anson,  as  provided  in  section  6,  par.  11, 
of  chapter  79  of  the  Revised  Statntee. 

(8)  The  petition  in  this  case  is  signed  by 
only  two  of  the  taxable  inhabitants  thereof. 

(9)  The  petition  does  not  allege  any  pro- 
cess before  the  board  of  assessors  upon  which 
they  may  act,  or  that  the  North  Anson  Lum- 
ber Company  has  made  any  written  applica- 
tion to  the  assessors  of  taxes  of  said  Anaon 
for  the  time  being  as  required  by  law,  for 
the  abatement  of  any  of  its  taxes  asaesaed 
for  the  year  1909  on  any  of  its  prc^jerty  sit- 
uated in  said  town. 

(10)  The  petition  does  not  allege  that  said 
assessors  have  taken  any  action,  or  done  any- 
thing or  attempted  to  do  anything  by  vote  or 
otherwise,  or  even  discussed  the  matter  in  a 
meeting  of  their  board,  formal  or  informal, 
concerning  the  abatement  of  the  whole  or 
a  part  of  said  taxes. 

This  case  is  now  before  the  law  oonrt  on 
the  following  report  as  to  whether  a  writ' of 
prohibition  shall  issue  as  prayed  for  or  tbe 
petition  dismissed  on  motion  of  the  defend- 
ants. 

Connsei  for  defendants  admit  all  the  al- 
l^ations  in  the  plaintiff's  petition,  except 
the  allegation,  in  tbe  ninth  paragraph  of  the 
petition,  that  they  intended  to  abate  tbe 
whole  or  a  part  of  said  tax  nnlawf  ally.  But 
as  to  that  allegation  the  dtfendants  admit 
that  they,  as  selectmen,  did  intend  to  abate 
a  part  of  said  tax,  but  not 'unlawfully. 

Counsel  for  petitioners  admit  that  they 
could  have  easily  obtained  the  signatures  of 
at  least  10  taxable  inhabitants  of  said  Anson 
to  an  application  or  petition,  as  provided  in 
section  6,  par.  11,  of  chapter  79  of  the  Re- 
vised Statutes,  and  that  said  assessors  were 
the  selectmen. 

[1]  The  writ  of  prohibition  tias  been  de- 
fined as  "an  extraordinary  Judicial  writ  is- 
suing out  of  a  court  of  superior  Jurisdiction 
and  directed  to  an  inferior  tribunal  properly 
and  technically  denominated  as  such,  or  to 
an  inferior  ministerial  tribunal  possessing  in- 
cidental Judicial  powers  and  known  as  a 
quasi  Judicial  tribunal,  or  even  in  extreme 
cases  to  a  purely  ministerial  t>ody  to  cease 
abusing  or  usurping  Judicial  functions." 
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The  writ  1b  applicable  whenever  judicial 
fnnctiona  are  aasumed  wbich  do  not  rigbtfnl- 
ly  belong  to  the  person  or  conrt  assuming 
that  fonctlon.  It  la  the  nature  of  the  act 
which  determines  the  propriety  of  the  writ 
The  power  of  the  Supreme  Judicial  Court  of 
this  state  to  issue  the  writ  Is  expressly  con- 
ferred by  the  Revised  Statutes  (chapter  79,  f 
5),  although  the  court  had  the  power  by  vir- 
tue of  its  general  common-law  Jurisdiction; 
It  being  a  common-law  writ  said  to  be  as  old 
as  the  common  law. 

The  statute  does  not  d^ne  the  case  in 
which  the  power  is  to  be  exercised,  but  It  is 
a  power,  like  that  connected  with  other  pre- 
rogative writs,  to  be  used  with  caution  and 
only  upon  proper  and  necessary  occasion. 

The  decision  of  tUf>  case  does  not  require 
a  lengthy  discussion  of  the  writ  of  prohibi- 
tion, the  procedure  and  Its  purpose.  All  the 
authorities  agree  that  the  power  to  Issue  it 
should  be  used  with  caution,  and  only  upon 
proper  and  necessary  occaBlons,  and  that,  if 
there  is  another  adequate  or  ordinary  rem- 
edy, it  Is  the  duty  of  the  court  to  deny  the 
writ,  but  such  other  remedy  must  be  prompt, 
efRdent,  and  equally  adequate. 

"The  writ  of  prohibition  is  an  extraordina- 
ry remedy,  and  should  be  Issued  only  In  cas- 
es of  extreme  necessity,  and  not  for  griev- 
ances which  may  be  redressed  by  ordinary 
proceedings  at  law  or  in  eqully."  People  v. 
Westbrook,  89  N.  T.  162. 

"Whilst,  therefore,  it  thus  appears  that 
the  power  of  the  court  is  ample  to  Issue  writs 
of  prohibition,  upon  proper  and  necessary  oc- 
casions, yet,  like  other  prerogative  writs  with 
which  it  is  associated,  it  is  to  be  used  with 
great  caution  and  forbearance,  for  the  fur- 
therance of  justice,  and  for  securing  order 
and  regularity  In  all  the  tribunals,  when 
there  is  no  other  regular  and  ordinary  rem- 
edy." Washburn  v.  Phillips  et  al.,  2  Mete. 
(Mass.)  298. 

"The  writ  of  prohibition,  like  mandamus, 
quo  warranto,  or  certiorari,  ought  not  to  is- 
sue when  there  are  other  remedies  perfectly 
adequate.  We  have  a  discretion  to  grant  or 
deny  the  writ,  and  It  would,  I  apprehend,  in 
general,  be  a  very  good  reason  for  denying 
it,  that  the  party  has  a  complete  remedy  in 
some  other  and  more  ordinary  form."  Ex 
parte  Braudlacht,  2  HiU  (N.  X.)  3G7,  38  Am. 
Dec  SaS. 

"While  the  court  Is  vested  with  ample  pow- 
er to  issue  writs  of  prohibition  In  proper  cas- 
es. It  la  only  when  there  is  no  other  adequate 
remedy."  Jaqnlth  v.  Fuller,  167  Mass.  123, 
45  N.  B.  B4. 

"It  may  properly  be  added  that  the  deci- 
sion of  the  Supreme  Oourt  [state]  indicates 
that  In  its  opinion  relator  was  not  entitled  to 
the  writ  of  prohibition,  because  he  had  other 
remedies  of  which  he  might  have  availed 
himself.    This  was  a  ground  broad  emoogh  to 


maintain  the  Judgment  irrespective  of  the 
decision  of  any  federal  question."  Yesler  v. 
Board  of  Harbor  Com'rs,  146  U.  S.  646,  13 
Sup.  Ct  190,  86  L.  Ed.  1119. 

"Prohibition,  being  an  extraordinary  rem- 
edy. Is  only  granted,  as  has  been  previously 
stated.  In  cases  of  necessity.  Therefore  the 
existence  of  another  adequate,  ordinary  rem- 
edy, or  of  a  more  proper  extraordinary  rem- 
edy, will  make  it  the  duty  of  the  court  to 
deny  the  writ"  Spellman,  Extraordinary 
Remedies,  |  1727. 

"The  writ  of  prohibition  agrees  with  both 
Injunction  and  mandamus  In  this:  That, 
whereas,  there  is  an  adequate  remedy  at  law, 
it  Is  not  available."  State  v.  Braun,  81  Wis. 
606. 

[2]  The  act  which  the  plaintiffs  seek  to 
prohibit  is  an  indirect  attempt  to  execute  the 
vote  of  March  21,  1905,  exempting  property 
from  taxation,  and  chapter  79,  f  6,  par.  11, 
R.  S.,  provides  that  this  court  shall  have 
equity  jurisdiction  on  petition  of  not  less 
than  10  taxable  Inhabitants  thereof  to  re- 
strain the  exemption  of  property  from  taxa- 
tion. As  said  by  the  court  in  Emery  v.  San- 
ford,  92  Me.  525,  43  Atl.  116:  "Among  the 
adequate  remedies,  however,  which  are  avail- 
able to  property  owners  and  taxpayers  to 
secure  equal  and  legal  taxation,  is  that  pre- 
scribed In  paragraph  9,  {  6,  c.  77,  R.  S.,  in 
which,  on  application  of  not  less  than  10  in- 
habitants of  a  town,  full  equity  jurisdiction 
is  conferred  upon  this  court  to  hear  and  de- 
termine 'all  complaints  relating  to  any  unau- 
thorized votes  of  such  town  to  raise  money 
by  taxation,  or  to  exempt  proiterty  there- 
from." ECnights  V.  Thomas,  93  Me.  494,  45 
AQ.  499. 

There  being  a  remedy  provided  by  statute 
to  prevent  the  vote  from  being  executed,  It 
cannot  be  said  that  there  Is  not  an  ordinary 
proceeding  at  law  or  in  equity  to  restrain 
the  defendants. 

The  statute,  having  conferred  upon  this 
court  Jurisdiction  upon  petition  to  10  inhab- 
itants of  the  town,  has  given  a  prompt,  effi- 
cient, and  an  equally  adequate  remedy  with 
the  writ  of  prohibition,  which  remedy  the 
plaintiffs,  if  they  have  a  Just  grievance, 
should  avail  themselves  of. 

WMt  denied.    Petition  dismissed. 


McAVOT  V.  RBNEHAN. 

(Court  of  Appeals  of  Maryland.    June  24, 
19U.) 

CouBTS   (I   202*)  — Afpkai.   fbok   Orphans' 
CoirBT--JuusDicTion  or  Afpeai.. 

Code  Pub.  Oen.  Laws  1904,  art  98,  f  244, 
provides  that  if,  upon  the  answer  to  any  peti- 
tion filed  in  a  proceeding  to  charge  an  admin- 
istrator with  concealment  of  assets,  either  par- 
ty shall  require  it,  the  court  shall  cause  issues 
to  be  sent  to  the  circuit  court  of  the  coonty, 
or  to  the  superior  court  of  Baltimore  city,  etc., 
as  the  case  may  be,  to  be  there  tried  as  other 
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issaes  from  tlie  orphans'  court;  and  either 
party  to  suoh  petition  may  appeal  to_  the  cir- 
cuit coiTt  for  the  county,  or  the  Buperior  court 
of  Baltimore  city.  Article  B,  S  oO.  provides 
that  from  all  orders  and  judgments  made  by 
the  orphans'  court  the  par^  aggrieved  thereby 
may  appeal  to  tlie  Court  of  Appeals.  Held, 
that  the  Court  of  Appeals  had  no  jurisdiction 
of  an  appeal  from  an  order  of  the  orphans' 
court,  refusing  to  receive  an  answer  containing 
a  demand  for  issues,  in  a  proceeding  by  a  dis- 
tributee charging  an  administrator  with  con- 
cealment of  assets,  on  the  ground  that  defend- 
ant was  not  entitled  to  have  issues  framed  aft- 
er the  trial  waa  in  progress;  the  circuit  court 
having  exclusive  jurisdiction  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  486;    Dec  Dig.  S  202.*] 

Appeal  from  Orphans'  Conrt,  Howard 
County. 

FroceedingB  by  Aloysius  H.  R«nehaD 
against  Joseph  McAvoy,  administrator  of  the 
estate  of  Hugh  McAvoy,  deceased.  From  an 
order  refusing  to  receive  an  answer  demand- 
ing submission  of  Issues,  defendant  appeals. 
Appeal  dismissed. 

Argued  before  60TD,  O.  J.,  and  BRISCOE, 
PATTISON,  URNER,  and  ST0CB3RIDGB, 
JJ. 

Jos^h  L.  Donovan  and  B.  Allan  Sauer- 
weln,  Jr.,  tor  appellant  John  G.  Rogers,  for 
app^ee. 

URNER,  J.  This  is  a  proceeding  by  a  dis- 
tributee, under  section  243  of  article  93  of 
the  Code,  charging  an  administrator  with 
concealment  of  assets,  and  the  latter  has  ap- 
pealed from  the  refusal  of  the  orphans'  conrt 
to  receive  his  answer  and  grant  bis  applica- 
tion for  issues  to  be  sent  to  a  court  of  law 
for  trial.  There  is  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  exclnslve 
right  of  appellate  review  In  a  case  of  this  na- 
ture is  vested  by  statute  in  the  circuit  conrt 
of  the  county  in  which  the  suit  is  pending. 
In  opposition  to  the  motion  to  dismiss,  it  is 
contended  that  the  orphans'  court  was  with- 
out Jurisdiction  to  take  the  action  we  are 
asked  to  reverse,  and  that  an  appeal  there- 
fore lies  to  this  court 

Upon  the  filing  of  the  petition  against  the 
administrator,  an  order  was  passed,  requir- 
ing him  to  appear  on  a  designated  date  to  an- 
swer the  petition,  to  the  end  that  the  court 
might  consider  its  allegations,  and  pass  a 
proper  decree  in  the  premises.  On  the  ap- 
pointed day,  one  of  the  counsel  for  the  ad- 
ministrator appeared  and  applied  for  a  con- 
tinuance, upon  the  ground  that  he  and  his  as- 
sociate had  not  had  an  opportunity  to  confer 
with  their  client  This  application  was  de- 
nied, and  the  court  thereupon  proceeded  to 
hear  testimony  on  behalf  of  the  petitioner. 
The  counsel  for  the  respondent,  upon  the  re- 
fusal of  his  request  for  a  postponement  de- 
clined to  participate .  In  the  hearing  and  re- 
tired from  the  court,  but  later  during  the 
session  he  returned,  and  cross-examined  one 
of  the  witnesses.     Before  the  examination 


was  concluded,  a  recess  was  taken,  and  when 
the  court  reconvened  an  answer  was  filed  on 
behalf  of  the  administrator,  denying  general- 
ly the  averments  of  the  petition,  and  praying 
for  issues  to  the  circuit  court  A  motion  tliat 
this  be  not  received  was  granted.  An  adjonm- 
ment  then  occurred,  during  which  an  nnsac- 
ceesful  application  was  made  to  the  circuit 
court  for  a  mandamus  to  compel  the  orphans' 
court  to  comply  with  the  requisition  for  iasnes. 
Wben  the  hearing  was  resumed  in  the  latter 
court  the  administrator  presented  a  more 
formal  answer  than  the  first  concluding  'with 
a  renewal  of  his  demand  for  issues  to  be 
tried  by  a  jury ;  but  an  objection  to  its  re- 
ception was  made  and  sustained.  From  this 
and  the  preceding  adverse  action,  the  appeal 
now  l>efore  us  was  immediately  entered.  The 
hearing  then  proceeded,  but  without  partici- 
pation by  the  appellant  An  order  was  even- 
tually passed,  requiring  the  administrator  to 
file  another  and  true  inventory  of  the  estate, 
and  to  report  under  oath  what  dispositloii  he 
had  made  of  the  assets  alleged  to  have  been 
concealed,  and  what  amoimt  he  had  realized 
from  any  he  may  have  sold;  or,  as  an  alt^- 
native  provision,  that  he  bring  into  court  a 
specified  sum  of  money  for  distribution. 
There  has  been  no  appeal  from  this  order. 

The  sole  question,  therefore,  to  be  deter- 
mined on  the  motion  to  dismiss  is  whether 
this  court  has  Jurisdiction  to  entertain  an  ap- 
peal from  the  refusal  of  an  orphans'  court 
to  receive  an  answer  containing  a  demand 
for  issues  in  a  proceeding  like  the  present. 

It  is  provided  that:  "If  upon  the  answer 
to  any  petition  or  bill  filed"  in  sudi  a  case 
"either  party  shall  require  It  the  court  shall 
cause  an  issue  or  Issues  to  be  made  up  and 
sent  to  the  circuit  court  for  Gxe  county,  or 
the  superior  conrt  of  Baltimore  city,  the 
court  of  common  pleas,  or  the  Baltimore  dty 
court  as  the  case  may  be,  to  be  there  tried 
and  disposed  of  as  other  issues  from  the 
orphans'  conrt;  and  either  party  to  such  bUl 
or  petition  may  appeal  to  the  circuit  court 
for  the  cotmty  or  the  superior  court  of  Balti- 
more city."  Code,  art  93,  f  244.  It  has  been 
held  that  the  appeal  thus  specially  prescribed 
for  this  class  of  cases  is  exclusive  of  the  gen- 
eral right  of  appeal  to  this  court  from  orders 
of  orphans'  courts,  under  section  60  of  article 
5  of  the  Code,  which  provides  that:  "From  all 
decrees,  orders,  decisions  and  Judgments, 
made  by  the  orphans'  court  the  party  who 
may  deem  himself  aggrieved  by  such  decree, 
order,  decision  or  judgment  may  appeal  to  . 
the  Court  of  Appeals."  Hignutt  v.  Cranor,  9Si 
Md.  216;  Linthicum  v.  Polk,  83  Md.  81,  48 
AU.  842;  Stonesifer  v.  Shriver,  100  Md.  27, 
59  AU.  139 ;  Abbott  v.  Oolibart  38  Hd.  654; 
Worthington  v.  Herron,  39  Md.  145.  In  the 
case  last  cited,  it  was  said:  "If  the  right  of 
appeal  had  not  been  expressly  given  to  the 
circuit  court  by  section  240  (now  244)  of  ar- 
ticle 93,  tiien  the  broad  and  nnqnalifled  lan- 
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gnage  of  iecUon  89  (now  00)  of  article  S 
would  have  afforded  tbe  right  of  appeal  to 
this  court;  but,  as  we  have  seen,  the  stat- 
ute conferring  the  new  Jurisdiction  having 
provided  the  particular  mode  of  appeal,  that 
mode  Is  a  negation  of  any  other,  and  must  be 
taken  to  be  exclusive."  The  rule  has  accord- 
ingly been  established  by  the  above  decisions 
that  "In  no  event"  can  an  appeal  In  such  a 
proceeding  as  the  present  be  taken  to  the 
Court  of  Appeals  under  the  general  provision 
mentioned. 

The  appeal  before  us,  however,  as  we  have 
already  noted,  la  sought  to  be  sustained  up- 
on tbe  ground  that  the  orders  from  which  it 
Is  prayed  were  beyond  the  limits  of  the  spe- 
cial Jurisdiction,  with  reference  to  which  the 
appeal  to  the  drcnlt  court  was  provided. 
While  It  Is  conceded  that  the  court  below  ac- 
quired Jurisdiction  under  the  statute  In  ques- 
tion to  entertain  the  charge  of  concealment 
of  assets  preferred  against  the  administrator, 
the  contention  la  made  that  the  demand  for 
Issues  divested  Its  Jurisdiction  as  to  any  fur- 
ther action  in  the  case,  except  compliance 
with  that  requirement 

In  the  case  of  Maynadier  v.  Armstrong,  98 
Md.  176,  66  Atl.  357,  which  was  a  plenary 
proceeding  for  the  reopening  of  an  admlnla- 
tration  account  for  alleged  Improper  allow- 
ances, an  aiipUcatlon  by  one  of  tbe  parties 
for  Iwues  to  be  sent  to  the  circuit  court  was 
refused  by  the  orphans'  court,  on  the  ground 
that  It  was  not  made  until  after  the  com- 
mencement of  the  hearing.  The  proceeding 
was  instituted,  and  the  demand  for  issues 
was  made,  under  sections  263  and  254  of  ar- 
ticle 93  of  the  Code,  in  connection  with  which 
no  special  mode  of  appeal  is  prescribed;  and 
the  question  being  brought  to  this  court  for 
review  it  was  held  that  the  action  of  the 
orphans'  court  in  refusing  Issues  under  the 
circumstances  was  proper.  The  statute  pro- 
vided that  in  such  cases,  "if  either  party  re- 
quire it,  the  court  shall  direct  an  issue  or 
issues  to  be  made  up  and  sent  to  any  court 
of  law  convenient  for  trying  the  same;"  but 
it  was  said  by  this  court  that  tbe  provision 
Just  quoted  "does  not  require  the  orphans' 
court  to  stop  Investigations  being  made  be- 
fore it,  as  these  were,  and  send  to  a  court  of 
law  issues  for  the  determination  of  such 
questions  as  those  proposed  in  this  petition, 
when  that  Investigation  Is  being  made  under 
a  plenary  proceeding,  and  the  parties  had 
tiected  to  try  the  questions  before  tbe  court" 
This  decision  is  conclusive  to 'the  effect  that 
an  orphans'  court  has  a  Judicial  function  to 
perform  when  issues  to  a  court  of  law  are 
demanded.  While  Its  refusal  to  transmit  is- 
sues would,  except  under  special  circumstanc- 
es, be  erroneous  and  subject  to  reversal  by 
tbe  appropriate  appellate  court  yet  Its  action 
in  deciding  the  question  presented  by  the  ap- 
plication Is  clearly  within  the  bounds  of  its 
Jarisdiction. 


In  this  case  there  was  a  dispute  as  to  the 
right  of  the  respondent  to  have  issues  framed 
after  the  trial  was  In  progress.  A  question 
was  thus  raised  which  it  was  tbe  duty  of  the 
orphans'  court  to  determine.  If  it  had  over- 
ruled tbe  objection  and  granted  the  issues, 
its  action  would  concededly  have  been  re- 
viewable only  in  the  circuit  court;  and  it  is 
clear  that  the  appeal  from  a  contrary  deci- 
sion should  have  been  directed  to  the  same 
tribunal. 

While  it  will  be  necessary  to  dismiss  the 
appeal.  It  does  not  appear  that  the  appellant 
is  prednded  from  making  a  defense  on  the 
merits,  as  the  order  passed  upon  the  petition- 
er's testimony  only  requires  tiie  administra- 
tor to  file  a  true  Inventory,  and  to  report 
what  he  has  done  with  the  assets  in  dispute^ 
and  does  not  deOnitely  and  finally  adjudicate 
the  controversy. 

Appeal  dismissed. 


LAPP  V.  STANTON. 

(Gonrt  of  Appeals  of  Maryland.     Jane  28, 
1911.) 

1.  Action   (|  27*)— CioiiFLAinT— Natubb  o» 
Action— CoNTBAOT  of  Tobt. 

Where  plaintiff  leased  one  side  of  a  build- 
ing to  defendant,  and  in  a  declaration  in  two 
counts  charged  defendant  with  having  run  great 
quantities  of  foal  and  filthy  water  into  plain- 
tiff's adjoining  cellar,  and  m  tbe  second  count 
with  having  permitted  fowls  under  his  control 
to  make  incursions  on  plaintiff's  premises  and 
damage  Ills  goods,  the  declaration  snfflcientjy 
charged  causes  of  action  in  trespass,  under 
Code,  art  76,  |  8,  providing  that  any  declara- 
tion which  contains  a  plain  statement  of  the 
facts  necessary  to  constitute  a  gronnd  of  ac- 
tion shall  be  snfBcient,  and  hence  was  not  de- 
mumble  for  failure  to  indicate  with  certainty 
whether  defendant  was  charged  with  a  tort  or 
breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  a  160-195 ;    Dec  Dig.  |  27.*] 

2.  PlA&DINO  (I  48*)— DnnTBBKB  TO  Dbclaka- 

noN. 

On  a  demurrer  to  a  declaration,  the  ques- 
tion must  be  determined,  regardless  of  technical 
common-law  rules  as  to  forms  of  pleading;  and 
the  demurrer  must  be  overraled,  if  the  Ulega- 
tions  adequately  describe  the  nature  of  plain- 
tiff's demand,  and  inform  defendant  of  the  par- 
ticular acts  for  which  he  is  sought  to  be  held 
liable. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  U  106,  106;   Dec.  Dig.  |  48.*] 

3.  TEKSPASS   (5   40*)— DEOI.ABATION— Dbscbip- 

TiON  or  Pbopebtt. 

Where  trespasses  were  alleged  to  have 
been  committed  in  the  cellar  and  on  land  of 
plaintiff,  adjoining  the  cellar  and  land  occupied 
by  defendant,  in  a  building  described  by  name 
in  a  certain  city,  and  on  the  lot  in  possession 
of  plaintiff,  situated  in  tbe  rear  of  the  building, 
there  was  a  sufficient  description  of  the  prop- 
erty. 

[Ei.    Note.— For  other  cases,   see   Trespass, 
Cent  Dig.  §§  80-«8 ;   Dec.  Dig.  i  40.*] 

4.  Tbesfass  (S  40*)- Declakatioh— Acts  of 
Tbespabs— Dbbcription. 

Where  a  count  for  trespass  alleged  that 
defendant  kept  a  lot  of  game  chickens,  which 
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oontiniiaUy  trespassed  on  plaintiff's  premises 
nnd  rooeted  in  nis  abed  and  stable,  and  dam- 
iiged  new  wagons  and  plows  and  other  stock 
kept  bjT  plaintiff  on  the  lot  in  question,  such 
nllegation  indicated  with  reasonable  certainty 
the  cause  and  nature  of  the  injury,  so  that  the 
declaration  was  not  defective  for  'failure  to 
state  how  the  chickens  damaged  the  merchan- 
dise. 

[Fd.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  80-88;    Dec.  Dig.  {  40.*] 

Appeal  from  Circuit  Conrt,  Allegany  Coun- 
ty. 

Action  by  Conrad  Lapp  against  Lewis 
Stanton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEAKCE, 
BURKE,  URNEB,  and  STOCEBRIDGE,  JJ. 

David  J.  Lewis,  for  appellant  Charles  O. 
Watson,  for  appellee. 

URNER,  J.  In  this  case  the  only  questions 
for  review  are  raised  by  a  demurrer,  which 
denies  the  sufficiency  of  two  counts  in  the 
declaration.  There  are  preliminary  aver- 
ments in  each  count,  to  the  effect  that  the 
defendant  occupied  and  used  for  saloon  pur- 
poses a  room  and  the  cellar  onder  It  In  a 
building  in  Frostburg,  known  as  Moat's 
Opera  House,  and  that  the  plaintiff,  in  the 
year  1907,  became  the  owner  of  the  building, 
and  moved  into  it  with  his  hardware  store, 
and  occupied  the  room  and  cellar  adjoining 
those  In  the  possession  of  the  defendant. 
The  first  of  the  counts  then  alleges:  "That 
from  the  1st  day  of  May,  1908,  to  the  1st 
day  of  May,  1910,  the  defendant,  while  occu- 
pying said  room  and  cellar  and  keeping  a 
saloon  in  same,  continued  to  run  great  quan- 
tities of  filthy  and  foul  water  from  his  cellar 
into  the  plaintiff's  cellar,  damaging  large 
quantities  of  merchandise,  rusted  a  lot  of 
pipe  and  other  material,  damaged  the  heat- 
ing plant,  and  caused  the  plaintiff  a  lot  of 
unnecessary  work  and  trouble."  In  the 
other  count,  it  Is  alleged  that  "there  was  a 
large  lot  behind  the  room  occupied  by  the 
plaintiff,  and  belonging  to  the  plaintiff, 
which  he  used  to  store  stock  upon,  and  In 
the  sheds  and  stable  upon  said  lot,"  and  "that 
from  the  1st  day  of  May,  1909,  to  the  1st  day 
of  May,  1910,  the  defendant  kept  a  lot  of 
game  chickens,  which  continually  trespassed 
upon  the  plaintiff,  and  roosted  in  the  said 
sheds  and  stable,  and  damaged  new  'wagons, 
plows,  and  other  stock  kept  by  the  plaintiff 
on  said  lot,  and  in  said  sheds  and  stable." 
There  was  a  claim  of  damages  connected 
with  the  counts.  The  demurrer  was  over- 
ruled, a  plea  of  not  guilty  was  filed,  and  the 
case  was  tried  on  the  facts,  resulting  in  a 
verdict  and  judgment  In  favor  of  the  plain- 
tiff. 

It  Is  urged,  as  an  objection  common  to 
both  the  counts,  that  the  allegations  do  not 
Inform  the  defendant  whether  he  is  charged 
with  a  tort  or  with  a  breach  of  contract. 


The  further  criticism  is  offered  as  to  each 
that  it  does  not  sufficiently  allege  the  right 
of  the  plaintiff  in  the  premises,  or  the  na- 
ture of  the  Injury,  or  the  fact  that  it  was 
committed  by  the  defendant  With  respect 
to  the  second  of  the  two  counts  quoted,  it  is 
specially  objected  that  It  fails  to  describe 
the  close  upon  which  the  trespass  is  allied 
to  have  occurred,  or  to  charge  a  brealcing 
and  entering  of  the  close,  or  to  describe  how 
the  damage  complained  of  was  produced. 

[1,2]  In  considering  questions  like  the  pres. 
ent,  we  must  be  guided  by  the  statutory 
provision  that:  "Any  declaration  which  con- 
tains a  plain  statement  of  the  facts  neces- 
sary to  constitute  a  ground  of  action  shall 
be  sufficient"  Code,  art  75,  {  3.  It  has  been 
held  in  view  of  this  enactment  that  the 
substance,  rather  than  the  form,  of  the 
pleading  is  the  controlling  consideration. 
Gott  V.  State,  Use  of  Barnard,  44  Md.  336; 
Crlchton  v.  Smith,  34  Md.  47.  The  Code 
Itself  permits  a  departure  from  the  forma 
of  pleadings  it  contains,  "so  long  as  sub- 
stance is  expressed."  Article  75,  {  24.  The 
declaration  must  of  course,  state  the  cause 
of  action  "with  such  a  reasonable  degree 
of  certainty  as  will  give  fair  notice  to  the 
defendant  of  the  character  of  the  dalm  or 
demand  made  against  him,  so  as  to  enable 
him  to  prepare  for  his  defense."  1  Poe  on 
Pleading  and  Practice,  |  562;  Jeter  v.  Schwind 
Quarry  Co.,  97  Md.  698,  56  Ati.  366;  Anne 
Arundel  County  v.  Carr,  111  Md.  148,  73 
Atl.  668;  Pearce  v.  Watklns,  68  Md.  538,  13 
Atl.  376.  But  the  Inquiry  on  demurrer  must 
be  made,  regardless  of  the  technical  com- 
mon-law rules  as  to  forms  of  pleading,  and 
the  object  must  be  simply  to  ascertain  wheth- 
er the  allegations  constitute  a  plain  state- 
ment of  the  cause  of  action.  If  they  ad- 
equately describe  the  nature  of  the  plaintiff's 
demand,  and  Inform  the  defendant  of  the 
particular  acts  for  which  he  Is  sought  to  be 
held  liable,  the  objection  to  thdr  sufficiency 
must  be  overruled. 

[3]  The  counts  under  consideration  are 
manifestly  Informal,  but  we  are  unable  to 
hold  that  they  are  not  In  substantial 
compliance  with  the  requirements  of  law 
under  our  system  of  pleading.  Eiach  count 
plainly  indicates  tliat  the  ground  of  action 
was  a  continuing  trespass  by  the  defendant 
upon  the  plaintiff's  use  of  property,  of  whidi 
he  was  then  in  possession.  To  charge  tbe 
defendant  with  having  "run  great  quantities 
of  foul  and  filthy  water"  into  the  plaintUTs 
cdlar,  and,  in  effect  with  having  permitted 
fowls  under  his  control  to  make  incursions 
upon  the  plaintifTs  premtsee  and  damage 
his  goods,  was  to  describe  acts  which  con- 
stituted trespasses.  1  Poe  on  Pleading  and 
PracUce  (3d  Ed.)  |169;  Richardson  v.  Mil- 
bum,  11  Md.  840;  note  to  Bnlpit  ▼.  Mat- 
thews, 22  L.  R.  A.  65.     Upon  such  allega- 
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tlons,  thete  can  be  no  doubt  as  to  the  real 
uatiire  of  the  cause  of  action.  It  is  obrl- 
oosly  and  exclusively  ex  delicto.  The  own- 
ership and  occupancy  of  the  designated  prop- 
erty by  the  plaintiff  Is  alleged;  the  disturb- 
ance of  his  possession  by  the  defendant's 
conduct  Is  charged;  and  the  Injuries  sustain- 
ed are  described  with  reasonable  particular- 
ity. The  premises  upon  which  the  trespasses 
were  committed  are  in  each  instance  suffi- 
ciently Indicated  for  the  purposes  of  a  suit 
of  this  character.  Among  the  Code  forms, 
an  entire  count  in  trespass  consists  of  the 
statement  "that  the  defendant  broke  and  en- 
tered certain  land  of  the  plaintiff,  called  'The 
Orchard,'  in county,  and  depas- 
tured the  same  with  cattle."  ArUcle  76,  {  24, 
subsec.  28.  It  1b  provided  by  section  22  of 
same  article  that  land  may  be  described  in 
declarations  "by  abuttal,  course  and  dis- 
tance, by  any  name  It  may  have  acquired 
by  reputation,  or  by  any  other  description 
certain  enough  to  identify  the  same."  The 
trespasses  in  this  case  are  allied  to  have 
been  committed  in  the  cellar  of  the  plaintiff, 
adjoining  the  one  occupied  by  the  defendant, 
in  the  building  known  as  Moat's  Opera 
House,  in  the  town  of  Frostburg,  in  Allegany 
county,  and  upon  the  lot  in  the  possession 
of  the  plaintiff,  situated  in  the  rear  of  the 
building.  We  can  have  no  hesitation  in  hold- 
ing that  this  description  is  a  sufficient  iden- 
tlflcation  of  the  premises  to  which  the  suit 
refers.  As  facts  are  alleged  which  in  effect 
constitute  a  trespass  by  the  defendant  upon 
the  plaintiff's  property,  the  omission  to 
technically  charge  a  breaking  and  entering 
cannot  be  held  material,  in  view  of  the  statu- 
tory role  we  have  quoted. 

[4]  The  point  is  made  that  the  count  which 
deals  with  the  depredations  of  the  defend- 
ant's chickens  does  not  state  how  they  dam- 
aged the  plaintiff's  articles  of  merchandise. 
The  averment  is  in  effect  that  the  fowls 
roosted  In  the  sheds  and  stables  on  the  plain- 
tifTs  lot,  and  damaged  his  new  wagons,  plows, 
and  other  stock  there  stored.  This  allegation 
indicates  with  reasonable  certainty  the  cause 
and  nature  of  the  injury  sustained  under  the 
special  conditions  described. 

The  demurrer  was  properly  overruled,  and 
the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


MAYOR  AND  CITY  COUNCIL  OF  CITT  OF 

BALTIMORE  et  al.  v.  BREN6LE 

et  al. 

(Court  of  Appeals  of  Maryland.     Jane  24, 
1911.) 

1.  Municipal  Cobpobations  (S  269*)— Stbksts 
—Closing — Poweb  of  Annex  Comvission. 
Acts  1901,  c.  274  (1,  authorizes  the  may- 
or and  city  council  of  Baltimore  to  issue  stock 
from  time  to  time,  the  proceeds  of  which  should 
be  used  only  to  provide  the  expenses  of  "con- 


demning, opening,  grading,  paving  and  curbing 
the  streets,  avenues,  lanes  and  alleys  of  the 
Annex  portion  of  Baltimore  City."  Section  3 
provides  that  the  commission  shall  have  the 
right  to  condemn,  lay  out,  open,  extend,  widen, 
straighten,  "close,"  grade,  and  pave  any  street, 
etc.,  and  "shall  have  all  powers  necessary  and 
proper  in  the  exercise  of  said  imwers."  The 
Annex  portion  of  the  dty  was  prior  to  1888 
in  Baltimore  county,  and  many  of  the  streets, 
lanes,  etc.,  therein  were  originally  county  roads. 
Beld,  that  the  Annex  Commission  had  power 
to  close  any  street  which  it  deemed  necessary 
to  close  in  carrying  out  the  plan  adopted  by  it 
for  opening,  straightening,  etc.,  streets  in  the 
Annex  part  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  289.*] 

2.  Eminent  Doiiain  (|  19*)— Closing  Stbmts 

—Public  Usb. 

The  topographical  map  of  the  Annex  por- 
tion of  Baltimore  city  showing  the  streets  as 
they  were  to  be  laid  out  and  straightened,  etc., 
by  the  Annex  Commission  of  Baltimore  City, 
showed  the  streets  laid  out  at  right  angles, 
but  M.  avenue,  which  is  not  adopted  as  one  of 
the  streets,  runs  diagonally  across  a  square 
formed  by  W.  avenue  on  the  north,  P.  avenue 
on  the  south,  E.  street,  formerly  Tenth  street, 
on  the  east,  and  H.  street,  formerly  Eleventh 
street,  on  the  west,  and  crosses  E.  street,  and 
cuts  off  a  strip  at  the  comer  of  W.  avenue  and 
E.  streets.  N.  avenue  runs  parallel  with  and 
is  a  square  beyond  W.  avenue.  Before  clos- 
ing M.  avenue,  the  Annex  Commissioners  pur- 
chased as  a  public  highway  that  part  of  the  bed 
of  Eleventh  street  from  the  south  side  of  N. 
avenue  to  the  north  side  of  M.  avenue,  and 
had  Eleventh  street,  which  is  wider  than  M. 
avenue,  graded  and  macadamized.  Held,  that 
the  closing  of  M.  avenue  was  under  the  cir- 
cumstances for  a  public  use,  even  though  a  few 
owners  would  be  benefited  thereby  by  having 
the  exclusive  use  of  the  bed  of  such  avenue 
after  it  was  closed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  10.*] 

S.  EiaifENT  DOKAiN  (1 85*)— Closing  Stbeets 
— Compensation  to  Abutting  Owbbs. 
A  street  cannot  be  closed  even  for  a  pub- 
lic use  without  making   just  compensation  to 
abutting  property  owners  entitled  thereto. 

[Ed.  Note. — For  other  ^cases,  see  Eminent  Do- 
main, Cent  Dig.  i  222;   Dec.  Dig.  S  85.*] 

Appeal  from  Baltimore  City  Court;  John 
J.  Dobler,  Judge. 

Appeal  by  the  Mayor  and  City  Council  of 
Baltimore  and  others  from  an  order  of  the 
Baltimore  City  Court,  on  motion  of  Bettle 
M.  Brengle  and  others,  quashing  proceedings 
by  the  Commissioners  of  Opening  Streets, 
acting  as  the  Annex  Commission  of  Balti- 
more City  for  the  closing  of  a  certain  avenue. 
Order  reversed,  and  cause  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON,  URNER,  and  STOCKBRIDGE, 
JJ. 

German  H.  H.  Emory  and  Joseph  S.  Gold- 
smith, for  appellants.  Daniel  B.  Chambers 
and  Wm.  Edgar  Byrd,  for  appellees. 


BOYD,  C.  J.  This  is  an  appeal  from  an 
order  of  the  Baltimore  city  court  quashing 
the  proceedings  of  the  commissioners  of  opm- 
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iDg  Streets,  acting  as  the  Anne^  Commission 
of  the  city  of  Baltimore,  Instituted  for  tlie 
dosing  of  Morris  avenue  between  Westwood 
avenue  and  E^leventh  street  Three  main 
questions  seem  to  have  been  raised  in  tlie 
lower  court  They  were:  (1).  Is  Morris 
avenue  a  public  highway  subject  to  the  laws 
which  regulate  the  opening  and  closing  of 
streets?  (2)  Has  the  Annex  Commission 
power  to  close  that  avenue?  (3)  Is  the  pro- 
posed closing  of  the  avenue  for  a  public  use? 
The  lower  court  decided  the  first  two  ques- 
tions In  favor  of  the  city,  but  quashed  the 
proceedings  on  the  ground  that  the  closing 
of  the  avenue  was  not  for  a  public  purpose. 
From  the  order  thus  quashing  those  proceed- 
ings, this  appeal  was  taken. 

1.  We  do  not  understand  It  to  be  contended 
in  this  court  by  the  appellees  that  Morris 
avenue  is  not  a  public  highway,  and,  as  the 
testimony  seems  to  be  conclusive  on  that 
question,  we  will  not  discuss  It,  but  treat  it 
as  80  established. 

[1]  2.  By  the  Act  of  1904,  c.  274,  the  mayor 
and  dty  council  of  Baltimore  were  authoriz- 
ed to  issue  stock  to  the  amount  of  $2,000,000, 
from  time  to  time  and  payable  at  such  times 
and  bearing  such  rate  of  Interest  as  they 
should  by  ordinance  prescribe;  provided, 
however,  that  not  more  than  $500,000  of 
stock  shall  be  Issued  in  any  one  year.  It 
was  then  provided  that  "the  proceeds  of  the 
sale  of  said  stock  shall  be  used  only  for 
the  purpose  of  providing  the  costs  and  ex- 
penses of  condemning,  opening,  g^dlng,  pav- 
ing and  curbing  the  streets,  avenues,  lanes 
and  alleys  of  the  Annex  portion  of  Baltimore 
City."  By  section  2  provision  is  made  for 
n  special  commission  to  be  known  as  the 
"Annex  Improvement  Commission,"  which 
was  to  continue  in  office  until  the  work  of 
the  commission  was  completed;  provision  be- 
ing made  for  filling  vacancies.  Section  10 
enacted  that.  In  lien  of  the  commission  pro- 
vided for  by  section  2,  the  mayor  and  city 
council  could  by  ordinance  authorize  and 
empower  the  commissioners  for  opening 
streets  of  Baltimore  city  to  perform  the  du- 
ties and  functions  prescribed  for  the  said 
commission,  and  that  was  done. 

It  wlll.be  observed  that  In  the  above  quo- 
tation, providing  for  the  use  of  the  proceeds 
of  the  sale  of  the  sto(^,  the  word  "closing" 
is  not  Indnded,  but  by  section  3  it  Is  enacted 
"that  said  commission  shall  have  the  right 
and  power  to  condenm,  lay  out,  open,  extend, 
widen,  straighten,  cio«e,  grade  and  pave  any 
street,  avenue,  lane  or  alley  or  any  part 
thereof,  from  curb  to  curb,"  and  It  Is  ex- 
pressly stated  "that  said  commission  shall 
have  all  powers  necessary  and  proper  In  the 
exercise  of  said  powers."  The  deSnite  iwwer 
to  cZo«6  any  street  avenue,  etc.,  was  thus 
vested  in  the  commission,  and  although  that 
word  is  not  used  In  the  section  providing 
for  the  use  of  the  proceeds  of  the  sale  of 
the  stock.  If  the  commission  has  the  power 


to  close  this  avoine,  we.aie  not  specially  con- 
cerned as  to  the  use  of  the  money,  an  in  this 
instance  no  money  is  required.  These  ap- 
pellees were  allowed  $10  damages  and  were 
assessed  $10  for  benefits,  and  the  total  dam- 
ages allowed  and  costs  of  the  proceedings 
were  $705.89,  which  amount  Is  bnlanced  by 
the  benefits  charged.  In  addition  to  that 
the  Hilton  Land  Corporation,  liaz  Brafman, 
and  Oregon  Milton  Dennis  executed  a  bond 
to  the  dty  indemnifying  it  against  all  coats, 
expenses,  etc.,  connected  with  the  closing  of 
this  avenue.  Whether  or  not  the  commission 
could  use  part  of  the  money  realized  from 
the  stock  for  dosing  a  street  which  is  to  be 
closed  In  connection  with  the  opening,  grad- 
ing, etc.,  of  other  streets,  is  therefore  not  a 
pratical  question  in  this  case. 

In  Baltimore  City  v.  Flack.  101  Md.  107, 
64  AtL  702,  this  act  was  held  to  be  valid, 
and  was  considered  at  length  in  ref««nce 
to  the  question  then  before  the  court  Chief 
Judge  McSherry,  In  speaking  for  the  court 
quoted  from  section  3  so  much  of  the  lan- 
guage as  was  applicable  to  that  case — ^the 
power  to  grade  and  pave — and  said.  "The 
powers  thus  given  are  broad  and  unqviallfi- 
ed."  The  power  to  clote  any  street  avenue, 
etc..  Is  Just  as  broad  and  unqualified  as  that 
to  grade  and  pave,  as  they  are  all  in  one 
sentence.  Indeed,  In  some  cases  the  pow^ 
to  dose  would  be  essential  to  an  Intelligent 
exercise  of  the  power  to  open,  grade,  pave, 
etc.,  and  hence  it  may  be  that,  in  speaking 
of  how  the  proceeds  of  the  two  million  loan 
were  to  be  applied,  the  word  "closing,"  on 
page  123  of  104  Md.,  64  Atl.  702,  was  purpose- 
ly used;  but,  even  If  it  was  Inadvertently  In- 
serted in  the  connection  In  which  It  was  used, 
there  can  be  no  doubt  of  the  power  of  the 
commission  to  close  any  street  avenue,  etc.. 
which  must  properly  be  closed  In  carrying 
out  a  plan  adopted  by  the  commission  for 
opening,  straightening,  etc.,  streets.  A  street 
which  runs  diagonally  across  a  block,  as 
Morris  avenue  does,  would  not  only  be  un- 
necessary, but  would  be  a  serious  injury  to 
most  of  the  lots  In  that  square,  and  would 
result  in  the  erection  of  an  undesirable  class 
of  houses,  as  the  lots  would  not  be  large 
enough  for  better  buildings,  and  would  be 
a  useless  burden  npon  the  dty  In  keeping 
It  in  order. 

It  must  be  remembered  that  these  $2,000,000 
were  to  be  expended  in  the  Annex  part  of 
the  dty,  which  was  prior  to  1888  In  Balti- 
more county,  and  the  Legislature  must  have 
known  that  there  wonld  be  streets,  avenues, 
lanes,  and  alleys,  which  were  originally  roads 
of  the  connty,  and  which  were  so  laid  out 
that  some  of  them  must  either  be  closed,  or 
the  nelgbtwrhood  injured  rather  than  boie- 
flted  by  opening  new  streets,  laid  out  In  the 
way  dty  streets  usually  are.  So,  without 
dwelling  longer  on  that  branch  of  the  case, 
we  have  no  doubt  about  the  power  of  the 
commission  to  dose  a  street  situated  as  this 
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is,  with  rtf erence  to  the  otber  streets  which  i 
are  to  be  0];>aied. 

[2]  3.  We  are  of  the  opinion,  however,  that 
the  learned  Judge  who  decided  this  case  was 
In  error  In  qoashlng  these  proceedings  for 
the  reason  given  by  him.  The  commission 
was  required  by  the  act,  immediatdy  after 
its  appointment  and  organization,  to  'cause 
to  be  prepared  for  its  gnldance  and  use  a 
map  or  maps  of  the  entire  Annex,  or  any 
part  or  parts  thereof  "showing  the  streets, 
avenues,  lanes  and  alleys  and  the  number 
of  houses  situated  in  and  the  area  of  each 
blodE  of  ground  in  said  Annex,  and  such 
other  information  as  may  be  desired."  | 

By  the  Act  of  1882,  c:  138,  a  part  of  the 
loan  therein  provided  for  was  authorized  to 
be  used  for  the  preparation  of  topographical 
maps.  Then  chapter  S76  of  the  Acts  of  1894 
prohibited  avenues,  streets,  and  alleys  in 
the  Annex  from  being  opened,  established,  or 
condemned,  and  the  dedication  of  such  from 
lieing  accepted,  nnless  they  conformed  to 
the  plans,  plats,  and  surveys  defined  by  the 
topographical  snrvey,  then  being  prepared, 
nnless  otherwise  provided  by  an  act  of  As- 
sembly. By  ordinance  No.  129,  approved 
December  8,  1898,  the  city  adopted  the  com- , 
pleted  plans  of  streets,  etc.,  for  the  Annex 
territory.  The  street  plans  have  been  fur- 1 
ther  r^pilated  by  Acts  of  1902,  c.  453;  Acts  , 
1904,  c.  433;  and  Acts  1908,  c.  168.  A  copy  ! 
of  the  part  of  the  topographical  map  which 
indndes  the  section  of  the  Annex  with  which 
we  are  now  concerned  is  In  evidence,  and 
shows  that  the  streets  are  laid  ont  thereon 
at  right  angles;  bnt  Morris  avenue  (wtiidi  is 
not  adopted  as  one  of  the  streets)  runs  diag- 
onally across  the  square  formed  by  Westwood 
avenue  on  the  north,  Presbnry  avenue  on 
the  sonth,  Ellamont  (formerly  Tenth)  street 
on  the  east,  and  Hilton  (formerly  Eleventh) 
street  on  the  west  It  then  runs  across  Ella- 
mont street  and  cuts  off  a  strip  of  ground  at 
the  comer  of  Westwood  avenne  and  EUlamont 
street.  Tliat  takes  off  a  small  strip  of  the 
appellees'  lot,  wliich  is  supposed  to  front  on 
Morris  avenne;  bat  in  point  of  fact  they  have 
planted  a  hedge  and  Inclosed  the  part  of 
that  avenue  between  their  lot  and  Westwood 
avenne. 

It  will  fhns  be  seen  that,  according  to  the 
plan  proposed  by  the  topographical  survey 
and  map,  tills  territory  was  Intended  to  be 
laid  oat  in  squares,  and  Morris  avmue  was 
not  expected  to  be  kept  open,  as  the  map  very 
clearly  indicates.  In  laying  oat  the  proper^ 
in  this  way,  it  wonld  be  wholly  unreasonable 
to  requize  the  city  to  leave  Morris  avenne 
open,  for  it  would  depredate  the  value  of 
the  property,  destroy  all  prospect  of  beauti- 
fying that  locality,  as  it  might  be  with  streets 
and  alleys  properly  laid  out,  and  would  im- 
pose the  useless  burden  on  the  city  of  keeping 
that  avenue  In  prcqper  condition,  lighting  it, 
etc.  The  Legislature  and  the  mayor  and  dty 
council,  by  vlrtoe  of  the  authority  vested  in 


them  by  the  Legislature,  have  thus  in  plain 
terms  expressed  their  determination  to  have 
the  streets  in  the  Annex  territory  laid  out 
in  a  systematic  way,  such  as  is  becoming  a 
city  of  the  size  of  Baltimore. 

Section  6  of  chapter  274  of  the  Acts  of  1904 
provided  that  the  commission  should  be  the 
agent  of  the  mayor  and  city  conndl  to  ac- 
quire by  gift,  purchase,  lease,  or  other  meth- 
ods of  acquisition,  or  by  condemnation  any 
private  property  whatsoever,  Including 
streets,  avenues,  lanes,  and  alleys,  rights  or 
interests,  franchises  or  easement  that  may 
be  required  to  open,  widen,  ext«id,  straight- 
en, close,  grade,  or  pave  any  street  avenue, 
lane,  etc.  It  farther  provides  that  as  soon  as 
the  title  to  the  property  so  acquired  has  been 
certified  by  the  d^  solicitor  the  commission 
should  have  the  same  conveyed  to  the  mayor 
and  dty  coandl.  As  a  part  of  the  plan,  and 
before  they  would  close  Morris  avenue,  the 
commissioners  required  the  Hilton  Land  Cor- 
poration to  convey  in  fee  to  the  city,  as  and 
for  a  public  street  and  highway,  all  that  part 
of  the  bed.  of  Eleventh  street,  from  the  south 
side  of  North  avenue  to  the  north  side  of 
Morris  avenue,  excepting  the  part  of  the  east 
half  thereof  extending  southerly  from 
North  avenue  68  feet.  North  avenue  runs 
parallel  with  and  Is  a  square  beyond  West- 
wood  avenue.  They  also  required  that  com- 
pany before  conveying  it  to  grade  and  macad- 
amize Eleventh  street,  and,  particularly  as 
it  is  a  wider  street  than  Morris  avenue.  It 
would  seem  to  be  established  that  it  is  a 
much  better  one  than  that  avenne,  whidi  is 
not  graded  or  improved. 

We  think  the  record  shows  that  the  closing 
of  Morris  avenue  can  fairly  be  said  to  l)e  a 
part  of  the  plan  adopted  for  the  annexed 
territory  under  legislative  sanction.  The 
commission  cannot  execute  any  plan  it  may 
have  at  one  time,  and  although  Mr.  New,  one 
of  the  commissioners,  said  that  but  for  this  ap- 
plication the  avenue  would  probably  not  have 
been  dosed  at  this  time,  he  said:  "It  would 
have  been  closed  eventually,  because  the 
Topographical  Ck>mml8slon  has  provided  for 
it  The  board  of  public  Improvements  has 
given  its  approval  and  the  dty  engineer  has 
reqnested  that  Morris  avenue  be  closed."  It 
was  said  of  the  question  of  paving  in  case  of 
Baltimore  City  v.  Flack,  104  Md.  on  page  123, 
64  Aa  708:  "It  is  apparent  that  the  Legisla- 
ture contemplated  that  the  commission 
should  do  only  part  of  the  work  of  paving 
each  year;  and,  inasmuch  as  to  no  other  de- 
partment or  agency  of  the  dty  government 
was  there  delegated  any  authority  to  deter- 
mine what  part  should  be  paved  in  any  of 
the  four  years  over  which  the  work  was  re- 
quired to  extend.  It  must  Inevitably  follow 
that  to  the  commission,  and  to  it  alone,  was 
committed  the  authority  and  the  discretion 
to  select  In  the  exercise  of  the  broad  powers 
intrusted  to  it  the  streets  to  be  paved  each 
year."    That  language  might  well  be  applied 
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to  opening  and  dosing  streets,  as  well  as  to 
paving  tbem. 

It  cannot  be  said  that,  because  some  par- 
ties may  receive  more  direct  benefits  than 
tbe  public  at  large  by  closing  this  avenue,  It 
is  therefore  for  a  private  and  not  a  public 
use.  A  street  opened,  graded,  and  paved 
through  a  piece  of  land  may  enable  the  own- 
er to  sell  lots  for  many  times  their  former 
value,  and  It  sometimes  results  in  making  a 
few  persons  wealthy;  but  It  cannot  be  said 
that  because  the  opening  of  the  street  may 
have  such  an  effect  It  is  for  a  private  and 
not  a  public  use.  It  is  perhaps  rare  for  an 
application  to  be  made  to  the  county  commis- 
sioners of  a  county  to  open,  alter,  or  close 
a  road,  excepting  whoi  one  or  more  persons 
are  specially  interested  in  having  it  done. 
The  cases  of  Jenkins  v.  Rlggs,  100  Md.  427, 
69  Atl.  758,  and  Rlggs  v.  WInterode,  100  Md. 
439,  69  Atl.  762,  are  striking  Instances  of 
special  benefits  derived  by  an  Individual  by 
the  closing  of  an  old  road  and  the  opening 
of  new  ones.  The  old  road  had  not  only  re- 
verted to  Mr.  Rlggs,  but  was  actually  con- 
veyed to  him;  but  in  the  judgment  of  the 
county  commissioners  the  public  was  benefit- 
ed by  the  changes,  and  Mr.  Ri^pgs  was  sus- 
tained by  this  court  in  what  was  done. 

Nor  does  the  case  of  Van  Wltsen  v.  Out- 
man,  79  Md.  405,  29  AU.  608,  24  L.  R.  A.  403, 
by  any  means  conclude  this.  Jew  alley  ran 
from  Marlon  street  on  the  south  to  Lexington 
street  on  the  north,  and  was  18  feet  wide  at 
the  southern  and  12  feet  at  the  northern  end. 
Mrs.  Oatman  owned  lots  at  the  southern  end 
fronting  73  feet  6  Inches  on  each  side  of  the 
alley.  An  ordinance  authorized  the  closing 
of  that  portion  of  the  alley  on  which  her  lots 
bounded.  All  of  the  other  owners  would 
have  been  debarred  from  access  to  their  prop- 
erties from  Marlon  street,  and  there  was  no 
substitute  for  it  This  court  said :  "This  Is 
palpably  and  plainly  taking  their  private 
property  for  her  private  use.  In  other  words, 
it  is  a  forced  sale  to  her  of  their  property. 
The  extinguishment  of  their  interests  does 
not  appear  to  inure  In  any  way  to  the  public 
service,  nor  to  tend  to  the  relief  of  any  pub- 
lic necessity,  nor  to  promote  any  public  in- 
terest, nor  to  subserve  any  public  purpose, 
nor  to  be  connected  with  anything  used  by 
the  public,  nor,  in  short,  to  have  any  rela- 
tion to  the  public  convenience  or  public  wel- 
fare." That  was  manifestly  correct,  as  no 
one  but  Mrs.  Gutman,  who  could  build  on 
the  part  of  the  alley  thus  closed,  would  be 
benefited  by  closing  it,  and  the  public  could 
have  been  in  no  way  helped,  and  there  was 
no  occasion,  so  far  as  the  public  was  con- 
cerned, for  closing  the  part  of  the  alley. 

But  that  is  a  wholly  different  case  from 
this,  as  we  have  already  pointed  out  If  that 
portion  of  Baltimore  is  thickly  built  up,  as 
of  course  it  is  expected  to  be,  it  cannot  be 
denied  that  the  public  at  large  will  be  bene- 
fited by  having  the  property  regularly  laid 


out  in  squares,  with  streets  audi  as  the^ans 
call  for,  rather  than  have  a  street — ^tbe  suc- 
cessor of  an  old  county  road — ^running  diago- 
nally across  the  territory  included.  If  a 
street  cannot  be  closed  under  such  drcom- 
stances  as  we  have  in  this  case,  such  public 
improvements  as  are  contemplated  by  the 
acts  referred  to  would  be  effectually  obstruct- 
ed, and  as  the  commission  is  authorized  to 
dose  streets,  and  it  Is  not  contnided  that  it 
did  not  comply  with  the  provisions  required 
to  accomplish  that  end,  in  our  opinion  it  is 
abundantly  shown  that  it  is  for  a  public  use 
/which  is  not  affected  by  the  fact  that  a  few 
owners  will  be  spedally  benefited,  because 
they  may  have  the  exclusive  use  of  the  road- 
bed after  it  is  dosed.  That  is  generally 
the  result  whoi  any  road,  street,  or  alley  is 
dosed. 

The  case  of  Matter  of  the  Mayor,  157  N. 
X.  409,  62  N.  TO.  1126,  is  very  analogous,  al- 
though not  precisely  like  this.  It  was  there 
held  that  the  closing  of  a  street  in  further- 
ance of  a  general  street  improvement  plan 
constitutes  the  closing  of  a  street  for  a  pub- 
lic purpose,  and  in  the  opinion  of  the  ^ 
pellate  Division,  reported  in  28  App.  Div. 
143,  52  N.  Y.  Supp.  588,  whldi  was  approved 
by  the  Court  of  Appeals,  It  was  said:  "The 
fact  that,  as  a  consequence  of  dosing  of  the 
street  private  ownership  in  its  bed  results, 
and  that  provisions  are  made  by  the  law  by 
which  the  land  can  be  utilized  and  rendered 
valuable,  does  not  convert  the  main  par- 
pose  of  the  Legislature  from  a  public  to  a 
private  one."  See,  also,  Henderson  t.  Lex- 
ington, 132  Ky.  390,  111  S.  W.  318,  22  L.  R. 
A.  (N.  S.)  20;  Orafton  t.  St  Paul,  M.  &  M. 
Ry.  Co.,  16  N.  D.  313,  118  N.  W.  598,  22  I. 
R.  A.  (N.  S.)  1;  Lewis  on  Eminent  Domain, 
{209. 

The  condonnatlon  map  filed  shows  that 
in  addition  to  the  streets  adopted  by  the 
plan,  there  are  also  alleys,  one  10  feet  wide, 
from  We&twood  avenue  to  Presbury  street 
and  one  17  feet  wide  from  Eleventh  street 
to  the  other  alley.  The  record  Is  not  alto- 
gether satisfactory  as  to  the  condition  of 
Presbury  street;  but  we  assume  that  the 
commissioners  will  see  that  the  interests  of 
the  public  are  properly  protected  with  ref- 
erence to  it,  and  that  la  not  a  qnestion  now 
before  ua. 

[t]  With  the  use  of  that  and  Eleventh 
street  together  with  the  others  In  that  neigh- 
borhood, it  is  difficult  to  see  how  any  one 
can  be  materially  injured  by  dosing  Morris 
avenue  between  the  points  named;  bat  of 
course  a  street  cannot  be  closed  even  for  a 
public  purpose  without  Just  compensation 
to  those  entitled  to  it  No  question  abont 
the  regularity  of  these  proceedings  was  rais- 
ed before  us;  but  it  is  stated  in  the  bill  of 
exceptions  In  effect  that  the  proceedings  of 
the  commissioners  were  regular  and  in  prop- 
er form,  although  of  course  the  appellees  did 
admit  Uie  power  and  authority  of  the  ap- 
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pellantB  to  dose  Morria  aveirae  and  eztln- 
gnlsh  the  easement  thereoyer. 

For  reeaons  given  we  will  rererae  the  or- 
der of  the  lower  court 

Order  reyersed,  and  canae  remanded;  the 
appellees  to  pay  the  costs. 


liUERY  ▼.  STATB. 

(Court  ot  Appeals  of  Maryland.    Jane  24, 
1911.) 

1.  Cbiminal   I/aw    (i    370*)  —  Evidence    of 
Othex  Cbimks— Gtjiltt  Knowledoe. 

On  a  prosecution  for  receiving  stolen  goods 
from  the  thief,  defendant's  receipt  thereof  of 
him  on  more  than  one  occasion  may  be  shown 
as  showing  his  guUty  knowledge. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sg  825-829 ;  Dec.  Dig.  8  370.*] 

2.  GannNAL     Law     (|    870»)  —  Evidence— 
Knowucdoe  of  Othek  Acts. 

Though  the  state  on  a  prosecation  for  re- 
ceiving stolen  solder  failed  to  prove  receipt  of 
any  on  the  date  named  in  the  indictment,  yet 
the  thief  having,  without  objection,  testified 
that  he  commenced  to  take  solder  about  seven 
or  eight  months  before  he  was  arrested,  and 
that  be  had  taken  it  at  different  times  and  sold 
it  to  defendant,  it  was  not  necessary,  in  the 
absence  of  application  by  defendant  therefor, 
for  the  state  to  select  some  definite  time  on 
which  it  relied  for  conviction,  so  that  testimony 
of  the  thief  that  he  took  solder  and  sold  it  to 
defendant  about  a  dozen  times  after  the  day 
when  the  police  notified  defendant  and  other 
junk  dealers  that  solder  was  being  stolen,  was 
admissible  to  show  knowledge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  370.*] 

8.  Cbiminal   Law    (|   780*)— Instbuctions— 
Evidence  of  Accouplice. 

Inasmuch  as  the  courts  do  not  charge  ju- 
ries in  criminal  cases,  the  juries  being  made 
judges  of  the  law  and  of  facts,  the  trial  court 
might  well  adopt  the  practice  of  granting  pray- 
ers advising  juries  against  conviction  on  testi- 
mony of  accomplice,  without  corrotxtration,  al- 
though there  is  no  statute  in  the  state  requir- 
ing corroboration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fi  185&-1863;  Dec.  Dig.  { 
780.*] 

4.  Cbiminal  Law  ({  753*)— Dischaboe— Evi- 
dence OF  Accoufijce. 

There  is  no  practice  which  would  author- 
ize the  court  to  discharge  defendants  on  mo- 
tion because  the  only  evidence  against  them 
is  the  uncorroborated  evidence  of  accomplices. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1727;   Dec.  Dig.  §  753.*] 

Appeal  from  Criminal  Gonrt  of  Baltimore 
City ;  John  J.  Dobler,  Jndge. 

Solomon  Lnery  was  convicted  of  receiving 
stolen  goods,  and  appeals.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  PBARCB, 
BDRKE,  URNER,  and  STOCKBRIDGE,  J  J. 

Eugene  O'Dunne,  for  appellant  Raymond 
8.  Williams,  for  the  State. 

BOTD,  O.  J.  Solomon  Luery,  Leah  Luery, 
and  two  other  parties  were  indicted  separate- 
ly for  receiving  stolen  goods,  knowing  them 


to  have  been  stoloi.  Tbe  cases  were  tried 
before  tbe  court  without  a  Jury,  having  been 
by  agreement  heard  together.  The  property 
alleged  to  have  been  stolen  was  solder  which 
belonged  to  the  United  Railways  &  Electric 
Company  of  Baltimore,  and  Samuel  J.  Bar- 
rett an  employe  of  that  company,  pleaded 
guilty  to  tbe  larceny  of  It  Tbe  court  ren- 
dered verdicts  of  guilty  against  the  two 
Luerys,  and  found  tbe  other  two  not  guilty. 
Tbe  two  appeals  taken  by  the  Luerys  were 
beard  together,  and  will  be  disposed  of  in 
one  opinion. 

Leah  Luery  Is  the  wife  of  Solomon  Luery. 
They  are  junk  dealers,  and  have  a  place  In 
tbe  rear  of  a  saloon  on  tbe  comer  of  Gay 
and  Lexington  streets,  and  also  another  place 
on  Harrison  street  Solomon  Luery  testified 
that  tbe  main  business  was  on  I«xington 
street  and  tbe  other  place  was  used  for  stor- 
age.   The  license  was  in  the  wife's  name. 

There  are  four  bills  of  exception  in  the 
record.  The  first  three  present  rulings  on 
the  admissibility  of  evidence,  and  the  fourth 
was  taken  to  tbe  ruling  of  the  court  on  a 
motion  to  discbarge  each  of  the  defendants, 
which  will  be  hereinafter  set  out 

After  two  detectives,  two  policemen,  and  an 
employe  of  tbe  railroad  company  were  ex- 
amined, Samuel  J.  Barrett  was  called  by  the 
state.  The  Indictments  charged  tbe  defend- 
ants with  having  received  stolen  goods  on  the 
10th  day  of  August,  1910.  Barrett  was  ar- 
rested in  the  afternoon  of  that  day,  and  had 
a  cake  of  solder  in  his  pocket  After  his  ar- 
rest Detectives  Davis  and  Bradley  and  Bar- 
rett went  to  the  comer  of  Oay  and  Lexing- 
ton streets.  Detective  Bradley  testified  that 
be  first  went  into  the  defendant's  place  alone, 
showed  Mrs.  Lnery  the  piece  of  solder  be 
had  taken  from  Barrett  and  asked  her  if  she 
bad  bought  anything  like  that  In  the  last 
two  or  three  months.  She  said  she  had  not 
and  then  said  that  Officer  Cooper  had  shown 
her  tbe  "lookout  sheet"  dated  the  20th  of 
July,  1910.  They  are  issued  by  tbe  depart- 
ment to  tbe  policemen  and  detectives,  and  this 
one  read,  "Stolen  from  Trouble  Station,  U. 
Ry.  &  B.  Co.,  since  1st  Inst,  about  76  lbs. 
wiping  solder  in  ingots  5%  in.  long,  2^^  in. 
wide  and  IV^  in.  thick,  stamped  'Extra  Qual- 
ity Wiping  Solder.'  Look  over  junk  stores, 
plumbers,  tinners,"  etc  Detective  Bradley 
then  went  to  tbe  door,  and  called  Detective 
Davis  and  Barrett  The  three  went  into  tbe 
store,  and  Bradley  gave  this  account  of  what 
then  occurred :  "When  Mrs.  Luery  saw  Bar- 
rett she  reached  down  behind  the  counter 
and  produced  this  ingot  and  said,  'Yes;  I 
bought  that'  I  -said,  'From  whom  did  you 
buy  it?'  She  said,  'That  man  there,'  mean- 
ing Barrett  I  said,  'What  did  you  do  with 
the  rest  you  bought?'  She  said,  'I  sold  it' 
I  said,  'Do  yon  know  who  to?'  She  said, 
'I  don't  know  now.  I  don't  remember.'  "  He 
then  went  to  Harrison  street  where  he  saw 
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Solomon  Laery.  and  showed  him  the  piece  of 
solder  he  had  found  on  Barrett  He  said  he 
had  not  bought  anything  of  that  kind.  The 
piece  which  Mrs.  Luery  got  from  under  the 
counter  was  marked  "Superior  Extra  Fine 
Wiping  Solder,"  and  on  the  piece  found  on 
Barrett  was  marked  "Bxtra  Wiping  Solder." 
The  testimony  of  the  witness  Fox  was  that 
the  company  used  both  kinds.  The  one  has 
more  tin  in  it,  and  is  brighter  than  the  other. 
Oapt  Gilbert  who  was  connected  with  the 
United  Railways,  said  complaint  was  made 
to  him  on  February  19,  1010,  that  wiping  sol- 
der was  being  stolen  from  the  East  Baltimore 
trouble  station.  He  went  to  the  junk  dealers 
along  certain  streets,  and  the  first  place  he 
visited  was  Luery's  on  Liexington  street.  He 
saw  Mrs.  Luery,  and  asked  if  she  bought  any 
of  that  kind  of  material,  and  she  said  no. 
He  told  her,  if  any  of  it  came  In,  to  notify 
the  police,  that  they  had  been  losing  some  of 
it.  Barrett  testified  that  he  had  been  em- 
ployed at  the  East  Baltimore  street  trouble 
station,  and  said  the  first  tin  or  solder  he 
took  from  the  company  was  about  seven  or 
eight  months  before  he  was  arrested,  that  it 
was  the  kind  of  material  Mr.  Bradley  found 
on  him,  and  that  the  company  handles  solder 
like  the  samples  shown  liim.  He  said  he  sold 
the  solder  taken  by  him  on  Lexington  street 
to  Solomon  Luery ;  that  he  received  40  cents 
a  cake  for  it,  and  a  cake  contained  five 
pounds;  that  it  was  worth  at>ont  16  cents  a 
pound.  He  also  said  that  Solomon  Luery  ad- 
vised him  to  continue  it  He  was  asked 
whether,  after  the  first  time,  he  sold  any 
more  solder  to  Solomon  Luery  or  wife,  and 
replied  that  he  had,  and  was  asked  about 
how  long  it  was  after  the  first  time,  and  re- 
plied, "On  various  occasions,  well,  averaging 
maybe  about  a  week,  five  or  six  days  be- 
tween, and  maybe  two  weeks  between."  In 
answer  to  how  much  be  took  there  at  that 
time  he  said,  "Mostly  one  cake,  forty  cents 
worth."  He  said  he  carried  the  cake  in  his 
hip  pocket  and  sometimes  he  would  get  45 
cents  from  the  Luerys,  but  very  seldom,  and 
never  did  get  more  than  45  cents  for  a  fire- 
pound  cake  from  them.  He  said  sometimes 
Mrs.  Luery  was  there  and  paid  him.  He  was 
then  asked,  "How  many  times,  if  you  can 
estimate,  between  February,  1910,  and  the 
20tb  of  July,  1910,  did  you  take  solder  and 
sell  it  down  there,  either  to  Luery  or  his 
wife,  Leah?"  and  answered,  "I  should  Judge 
about  half  a  dozen  times."  The  first  excep- 
tion was  taken  to  that  question  and  answer. 
He  then  said  he  would  sell  it  to  whichever 
was  there.  If  both  were  there,  he  would  sell 
it  to  either — one  would  take  it  and  the  other 
pay  him.  He  was  then  asked,  "Did  either 
Solomon  Luery  or  his  wife,  or  both,  say  any- 
thing to  yon  in  reference  to  coming  back," 
and  replied,  "Yes,  sir.  They  told  me  to  come 
back,  and,  if  they  saw  me  on  the  street  they 
wanted  to  know  why  I  didn't  bring  more 
solder."    Permitting  that  question  to  be  ask- 


ed and  answered  formed  the  ground  for  tiie 
second  exception. 

[1]  There  can  be  no  donbt  tliat  It  is  per- 
missible In  a  case  of  this  character  to  prove 
more  than  one  act  as  reflecting  upon  tlie 
guilty  knowledge  of  the  accused.  It  might 
very  well  happen  that  one  would  innocently 
purchase  a  cake  of  solder  or  other  article 
without  having  any  reason  to  suspect  it  bad 
been  stoloi,  but  a  number  of  such  sales  at 
about  one-half  of  the  value  of  the  article, 
especially  if  made  by  an  employe  of  a  com- 
pany which  used  it  ought  to  suggest  to  any 
one  that  there  was  something  wrong.  In  this 
state  there  have  been  many  decisions  autbor- 
izing  admission  of  evidence  of  other  crinaes 
when  guilty  knowledge  or  a  similar  qnestlon 
is  involved.  In  Bloomer  ▼.  State,  48  Md.  521, 
where  a  conspiracy  was  charged  with  refer- 
ence to  passes  on  the  Chicago,  Burlington  & 
Quincy  RaUroad,  some  of  tiie  same  character 
of  passes  on  the  Burlington  &  Missouri  Biver 
Railroad  were  admitted.  In  Bishop  v.  State, 
66  Md.  138,  in  which  the  defendants  were  in- 
dicted for  uttering  as  well  as  forging  a  bond, 
it  was  held  to  be  competent  for  the  state  to 
show  that  on  or  about  the  time  of  the  charge 
in  the  indictment  the  accused  held  and  ot- 
tered similarly  forged  instruments.  In  Bell 
V.  State,  57  Md.  108,  evidence  of  uttering  a 
check  on  the  day  after  uttering  the  one  charg- 
ed in  the  indictment  was  held  admissible  al- 
though the  traverser  had  been  acquitted  of 
that  In  Lamb  v.  State,  66  Md.  285,  7  AtL 
399,  evidence  was  admitted  that  the  traverser 
made  a  subsequent  attonpt  to  accomplish  an 
abortion  by  difFerent  means,  to  show  with 
what  purpose  and  intent  he  made  the  attempt 
charged  in  the  indictment  as  well  as  to  cor- 
roborate the  evidence  of  the  first  attempt 
The  case  of  Rex  v.  Ellis,  6  B.  &  C.  145.  was 
referred  to,  in  which  a  shopman  was  Indicted 
for  robbing  his  employer's  money  drawer  of 
a  particular  sum  of  money  on  a  named  day; 
evidence  was  admitted  that  the  prisoner  Iiad 
robbed  the  drawer  at  other  times.  Bayley, 
J.,  delivering  the  opinion  said:  "Generally 
speaking,  it  is  not  competent  for  a  prosecutor 
to  prove  a  man  guilty  of  one  felony  by  prov- 
ing him  guilty  of  another  unconnected  felony ; 
but  where  several  felonies  are  connected  to- 
gether, and  form  part  of  one  entire  trans- 
action, then  the  one  is  evidence  to  show  the 
character  of  the  other."  In  Camell  v.  State, 
85  Md.  1,1  traverser  was  indicted  for  obtain- 
ing goods  under  false  pretenses  on  Jannaiy 
30,  1896.  A  letter  found  in  his  possession  ad- 
dressed to  the  president  of  a  bank  dated 
February  22,  1896,  asked  faim  to  certify  to 
the  fact  that  he  had  $100  on  interest  in  tbe 
bank,  that  he  wanted  to  give  a  check  dated 
July  2,  1896.  Below  was  written.  "I  lagers- 
town,  Md.,  2-27,  '96.  To  whom  it  may  con- 
cern: The  above  is  all  right  The  money  is 
here,  payable  July  2. 1806" — and  purported  to 
be  signed  by  the  president  The  conrt  said : 
"The  representation  made  in  the  latter  being. 
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according  to  Its  purport,  aubsequent  In  date 
to  a  similar  statement  set  forth  In  the  btll 
of  particulars,  may  not  prove  that  the  latter 
vras  In  fact  made,  yet  the  letter  was  admis- 
sible for  the  purpose  of  abowlng  guilty 
knowledge.  The  fiict  tbat  he  had  on  his  per- 
son a  paper  In  his  own  handwriting  which 
contained  the  same  false  statement  he  was 
charged  with  in  the  Indictment  tends  to  prove 
guilty  knowledge  as  to  both."  And  the  court 
also  said  that  the  letter  was  admissible  for 
the  purpose  of  showing  tbat  the  defendant 
had  devised  a  scheme  to  obtain  goods  wher- 
ever he  could  by  falsely  representing  that  he 
bad  money  on  deposit  in  that  bank.  In  the 
case  of  Beuchert  v.  SUte,  165  Ind.  J523,  76 
N.  B.  Ill,  as  annotated  in  6  Am.  &  Eng.  Ann. 
Gas.  914,  many  cases  are  cited  to  show  tbat 
In  a  prosecution  for  receiving  stolen  goods 
evidence  of  the  defendant's  possession  of 
otber  stolen  goods  prior  to  or  at  the  time 
of  tile  commission  of  the  offense  la  admissible 
as  testimony  to  establish  that  the  defendant 
received  with  gnllty  knowledge  the  goods  spec- 
ified in  the  indictment  Many  other  cases 
might  be  referred  to,  but  we  do  not  under- 
stand the  general  proposition  to  be  ques- 
tioned. 

[2]  It  la  contended,  bowever,  that  Inas- 
much as  the  state  failed  to  prove  that  the 
goods  alleged  to  have  been  received  were  re- 
ceived at  the  time  named  In  the  indictment, 
to  wit,  Aognst  10,  1910,  it  was  required  to 
select  some  definite  time  on  which  the  state 
relied  for  oonviction,  and  that  evidence  of 
other  receipts  of  stolen  goods  in  so  far  as  ad- 
missible at  all  could  only  be  admitted  for 
the  purpose  of  reflecting  upon  the  guilty 
knowledge  of  the  defendants  at  such  particu- 
lar time.  Of  course,  the  mere  fact  that  the 
state  proved  the  receipt  at  a  different  date 
from  that  named  in  the  indictment  could 
make  no  difference,  but,  as  the  record  shows, 
there  was  a  failure  to  prove  the  charge,  on 
the  date  named  In  the  indictment,  as  the 
solder  stolen  that  day  was  still  In  the  pos- 
session of  Barrett  when  he  was  arrested,  and 
hence  had  not  been  received  by  either  de- 
fendant. If  application  had  been  made  to  the 
court,  it  might  have  determined  whether  It 
would  be  proper  to  require  the  state  to  elect 
some  time  in  each  case,  as  the  one  relied  on 
for  conviction  for  each  particular  traverser, 
if  that  could  be  done,  but  there  was  no  such 
motion,  and  the  four  cases  were  tried  to- 
gether. It  was  perhaps  impossible  to  name 
any  particular  day,  and,  if  that  be  so,  it 
would  practically  have  furnished  immunity 
to  a  receiver  of  stolen  goods  If  the  state  had 
to  elect  some  one  definite  time  and  rely  on 
that  alone.  Suppose  the  witness  had  been 
asked  to  state  whether  or  not  he  had  sold 
to  Lnery,  or  his  wife,  any  of  the  solder  stol- 
en by  htm,  and  if  so  when,  and  he  had  re- 
plied, "Yes,  half  a  dozen  times,  but  I  do  not 
remember  the  dates."  The  state  could  cer- 
tainly have  followed  tbat  up  by  endeavoring 
to  show,  as  nearly  as  possible,  when  it  was 


done.  He  had  already  testified  without  ob- 
jection that  be  had  taken  solder  at  different 
times,  and  sold  it  to  the  Luerys.  The  dates 
named  in  the  qnestlon  in  the  first  bill  of  ex- 
ceptions (February,  1910,  and  July,  1910) 
were  apparently  used  by  reason  of  tbe  testi- 
mony already  given.  Capt  Gilbert  had  said. 
It  will  be  remembered,  that  he  was  informed 
in  February,  1910,  that  wiping  solder  was 
being  stolen  from  the  company,  and  he  no- 
tified the  Junk  dealers.  Including  Mrs.  Luery, 
and  then  the  "lookout  sheet"  was  read  to 
her  by  Officer  Oooper  on  or  about  July  20th 
— ^the  date  of  that  sheet  The  record  shows 
that  after  the  second  exception  was  taken, 
the  state  followed  the  testimony  up  by  asking 
If  Barrett  had  sold  any  of  tbe  solder  taken 
by  him  from  that  company  between  the  20th 
of  July  and  the  20th  of  August ;  the  20th  of 
August  being  a  mistake  either  in  the  record 
or  in  the  question,  as  the  arrest  was  made  on 
the  10th.    Tbat  question  was  not  objected  to. 

Inasmuch  as  it  wonld  be  extremely  difficult 
to  establish  any  definite  day,  and  the  proof 
showed  that  the  thefta  covered  the  periods 
included  in  the  question,  the  state  had  the 
right  to  take  the  dates  between  which  notices 
were  shown  to  have  been  given  Mrs.  Luery, 
and  find  out,  if  possible,  bow  often,  if  at  all, 
she  or  her  husband  or  both  had  bought  solder 
within  those  dates.  The  question  might  have 
been  followed  up  in  chief  or  on  cross-exami- 
nation to  ascertain  the  dates  more  definitely 
than  had  yet  been  done,  and,  if  they  could 
have  been  fixed  accurately,  the  traversers, 
if  they  were  in  danger  of  being  injured,  could 
have  asked  the  court  to  require  the  state  to 
elect  some  date  for  each  one,  but  as  we 
have  seen,  that  was  not  asked.  If  any  evi- 
dence objected  to  related  to  receipte  subse- 
qnmt  to  the  time  elected  by  the  state,  wheth- 
er or  not  It  should  have  been  excluded  we 
need  not  do  more  than  say  that  to  exclude  it 
in  a  case  like  this,  where  there  was  the  same 
thief,  same  article,  same  owner,  and  same  re- 
ceivers wonld  have  been  of  very  doubtful 
propriety,  as  they  were  practically  one  entire 
transaction.  The  fact  that  the  four  cases 
were  heard  together  and  recelpta  at  different 
times  might  have  been  relied  on  would  have 
made  it  more  difficult  than  in  ordinary  cases 
to  confine  the  testimony  of  other  acta  to 
those  prior  to  the  date  relied  on  for  convic- 
tion. So,  without  further  discussion  of  the 
question,  we  are  of  the  opinion  tbat  the  evi- 
dence in  the  first  and  second  exceptions  was 
admissible.  The  third  we  do  not  understand 
to  be  pressed.  It  apparently  had  nothing  to 
do  with  the  Luerys. 

[3]  It  only  remains  to  consider  the  motion 
presented  by  the  fourth  bill  of  exceptions. 
It  is  as  follows:  "The  testimony  being  con- 
cluded, each  of  the  defendanta  by  their  coun- 
sel mored  tbat  they,  and  eadi  of  them,  be 
discharged  on  the  ground  that  upon  the  un-  ' 
corroborated  evidence  of  accomplices  con- 
necting the  defendanta  with  a  crime,  the  law 
does  not  permit  a  conviction  to  stand."    The 


Digitized  by 


Google 


684 


81  ATLANTIC  REPOHTEB 


(Bid. 


cftse  of  Lanasa  t.  State,  109  Md.  602,  71  Atl. 
1058,  waB  not  reversed  on  the  ground  tbat 
he  was  convicted  upon  uncorroborated  evi- 
dence of  accomplices.  In  speaking  of  their 
evidence  we  said:  "Both  were  tinder  Indlct- 
meat,  and  upon  the  uncorroborated  evidence 
of  accomplices  connecting  Lanasa  with  the 
crime  the  law  does  not  permit  a  conviction 
to  stand.  Wharton's  Crlm.  Evidence  (8th 
Bd.)  §§  441,  442."  It  is  true  that  at  com- 
mon law  a  verdict  of  the  Jury  would  not  be 
set  aside  merely  because  founded  on  the  evi- 
dence of  an  accomplice  which  was  not  cor- 
roborated, but  by  legislation  In  many  states 
of  this  country  and  by  the  practice  of  most  of 
the  courts,  where  there  Is  no  such  statute, 
such  a  verdict  is  regarded  as  an  exceedingly 
dangerous  one,  and  la  not  approved  by  the 
courts.  In  those  Jurisdictions  where  It  Is 
not  positively  prohibited  unless  corroborated, 
the  evidence  of  an  accomplice  Is  universally 
received  with  caution  and  weighed  and  scru- 
tinized with  great  care.  "The  suspicion  with 
which  the  testimony  of  an  accomplice  is  re- 
ceived by  the  courts,  and  their  unwillingness 
to  sustain  convictions  resting  wholly  upon 
the  uncorroborated  evidence  of  such  a  per- 
son, have  led  to  the  very  general  and  proper 
practice  of  advising  or  cautioning  Juries 
against  convicting  ui>on  the  uncorroborated 
testimony  of  an  accomplice."  Note  to  Rex  v. 
Tate  (1908)  2  K.  B.  680,  annotated  in  16  Am. 
ft  Ebg.  Ann.  Cas.  698,  where  numerous  cases 
are  cited.  In  the  note  Juat  referred  to  many 
cases  are  collected  on  the  question  whether 
It  is  reversible  error  not  to  so  instruct  the 
Jury,  some  courts  taking  one,  and  others  the 
other,  position  on  that  subject.  But  the  un- 
doubted fact  Is  that  the  experience  of  the 
courts,  which  is  certainly  much  greater  than 
that  of  Juries,  Is  that  It  is  unsafe,  at  least  In 
the  great  majority  of  cases,  to  rest  a  convic- 
tion upon  the  uncorroborated  evidoice  of  an 
accomplice.  Any  one  who  has  had  experience 
at  nisi  prlns  trials  knows  bow  captivating  is 
the  story  of  one  relating  the  circumstances 
connected  with  some  mysterious  crime.  When 
such  a  one  has  as  a  motive  the  prospect  of 
freedom,  a  milder  sentence,  or  the  favor  of 
the  officers  who  have  him  In  charge,  an  in- 
nocent one  may  undoubtedly  be  made  to  suf- 
fer, If  great  caution  is  not  used.  Hence  it 
would  seem  to  be  safer  to  require  some  cor- 
roboration, and  inasmuch  as  under  our  sys- 
tem the  courts  do  not  charge  the  Juries  in 
criminal  cases,  and  the  Juries  are  made  Judg- 
es of  the  law  and  of  the  facts,  one  eftectlve 
way  of  affording  relief  is  for  the  trial  court 
not  to  permit  a  conviction  to  stand  if  based 
exclusively  on  such  testimony,  if  a  motion 
for  a  new  trial  is  seasonably  made,  or  the 
trial  courts  might  well  adopt  the  practice  of 
granting  prayers  advising  or  cautioning  Ju- 
ries against  conviction  without  corroboration. 
Under  our  system  prayers  are  advisory,  and 
not  binding  on  Juries  in  criminal  cases,  and, 
of  course,  as  has  been  distinctly  decided  In 
previous  cases, .  when  a  prayer  is  granted, 


the  court  most  be  cartful  to  ao  word  It  that 
the  Jury  will  understand  that  it  Is  not  bind- 
ing. If  then  such  a  prayer  Is  granted,  ft 
would  be  along  the  lines  adopted  by  most 
courts  in  states  where  there  Is  no  statute  re- 
quiring corroboration.  It  is  true  tbat  a 
court  cannot  be  required  to  Instruct  the  Jury 
in  a  criminal  case  In  this  state,  but,  in  view 
of  the  almost  universally  aiH>roved  practfoe 
In  other  states  of  advising  or  cautlonlns 
them  In  the  class  of  cases  spoken  of,  'we 
would  recommend  that  trial  courtaccant  such 
prayers  if  properly  framed,  when  reanested. 
or  when  they  deem  It  desirable,  even  If  not 
requiested.  They  should  not,  however,  require 
too  much  in  the  way  of  corroboration,  and, 
while  we  are  not  now  called  upon  to  enter 
into  a  general  discossion  of  what  7oald  be 
sufficient,  we  will  add  that  it  is  not  required 
to  have  sufficient  evidence  to  convict,  exclu- 
sive of  the  accomplice's  testimony,  foe,  it 
that  be  required,  there  is  but  little  use  In 
having  the  evidence  of  the  accomplice.  As 
the  re&soni  for  the  rule,  as  adopted  by  most 
courts.  Is  that  the  testimony  of  an  accomplice 
alone  and  unsupported  is  regarded  as  too 
doubtful  to  be  safe,  the  Important  matter  Is 
to  hare  him  supported  in  at  least  some  of  the 
material  points  involved  tending  to  show  the 
guilt  of  the  accused.  We  have  felt  called  up- 
on to  say  this  much,  as  the  meaning  of  the 
statemmt  in  the  Lanasa  Case  does  not  seem 
to  be  wholly  understood,  but  we  have  no 
doubt  about  the  correctness  of  the  action  of 
the  lower  court  in  refusing  to  discharge  the 
Luerys  under  the  motion  quoted  above. 

In  Dick  V.  State,  107  Md.  11,  @  AtL  286, 
576,  the  traverser  was  charged  with  embes- 
zlement  At  the  close  of  the  evidence  of  tlie 
prosecution,  which  showed  that  the  defend* 
ant  had  failed  to  account  for  the  money  col- 
lected by  him  for  his  dlent,  the  defendant 
moved  to  strike  out  the  testimony  as  beins 
insufficient  to  prove  tliat  he  was  the  agent  of 
his  client  within  the  meaning  of  the  word 
agent  as  used  In  the  statute.  This  coort 
said:  "The  motion  to  strike  out  the  testi- 
mony of  the  state  was  In  legal  effect  a  de- 
murrer to  the  evidence,  and  an  attempt  to 
obtain  an  instruction  from  the  court  to  tbe 
Jury  to  render  a  verdict  for  the  defendant, 
and  it  Is  well  settled  that  this  cannot  be  done 
in  Maryland,  where  tbe  Jury  in  criminal 
cases  are  the  Judges  of  the  law,  and  of  tbe 
legal  effect  and  legal  sufficiency  of  tbe  evt- 
dence,  and  the  court  only  determines  the  ad- 
missibility of  the  evidence."  The  cases  of 
Franklin  v.  State,  12  Md.  246,  Broil  v.  State, 
45  Md.  360,  Bloomer  v.  State,  48  Md.  53», 
Beard  v.  State,  71  Md.  280,  17  AU.  1044,  4  U 
R.  A.  675,  17  -Am.  St  Rep.  536,  and  Ridgely 
V.  State,  75  Md.  512,  23  AtL  1099,  were  then 
cited.  In  Garland  v.  State,  112  Md.  83,  75 
Atl.  631,  the  defendant  objected  in  advance 
to  the  testimony  of  each  witness,  and  then 
made  a  motion  at  the  conclusion  of  the 
state's  testimony  to  strike  out  the  evidence. 
The  court  said:  "We  cannot  hold  tl>at  the  ev- 
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Idence  prodnced  by  the  state  was  not  admis- 
sible because  It  did  not  tend  to  prove  the 
commission  of  the  offense  charged  in  the  in- 
dictment. The  evidence  of  W.  Wallace  El- 
liott was  corroborated  by  the  evidence  of  the 
admissions  or  statements  of,  the  appellant,  and 
was  admissible  for  the  purpose  of  showing 
the  alleged  conspirac?.  With  the  sufficiency 
of  the  evidence  we  have  nothing  to  do.  The 
Jury  in  this  state  are  the  Judges  of  both  the 
law  and  the  facts,  and,  where  there  Is  no 
reversible  error  In  the  rulings  of  the  court, 
their  flndkig  must  stand." 

[*1  There  is  no  practice  In  this  state  which 
would  have  authorized  the  court  to  discharge 
the  defendants  as  requested  by  the  motion, 
and  it  was  properly  overruled.  We  do  not 
want  to  be  understood  as  assuming  that  one 
guilty  of  larceny  is  an  accomplice,  within  the 
meaning  of  the  law,  of  one  charged  with  re- 
ceiving stolen  goods.  In  this  state  larceny 
and  receiving  stolen  goods  are  very  distinct 
crimes,  but  it  is  not  necessary  for  the  pur- 
poses of  this  case,  and  hence  we  have  ex- 
pressed no  opinion  on  that  subject.  It  fol- 
lows from  what  we  have  said  the  Judgment 
In  each  case  must  be  afSrmed. 

Judgment  afBrmed,  the  appellant  to  pay 
the  costs. 


liUERT  V.  STATE. 

(Court  of  Appeals  of  Maryland.     June  24, 
1911.) 

Appeal  from  Criminal  Court  of  Baltimore 
City ;   John  J.  Dobler,  Judge. 

Leah  Laery  was  convicted  of  receiving  stolen 
goods,  and  appeals.    Affirmed. 

Argued  before  BOYD,  O.  J„  and  PEARCE, 
BURKE,  URNBB,  and  STOCKBRIDGB,  JJ. 

Thomas  J.  Mason,  for  appellant.  Raymond 
S.  WWiams,  tor  the  State. 

BOYD,  G.  J.  For  reasons  given  in  the  opin- 
ion in  case  of  Solomon  Luery  v.  State,  81  Atl. 
^1,  the  judgment  in  this  case  will  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay  the 
costs. 


WILMBR  V.  MAYOR  AND  CITY  COUNCIL 

OF  CITY  OF  BAJTTIMORE. 
(Court  of  Appeals  of  Maryland.    June  24, 1911.) 

1.  Appeal  and  Ebbob  (|  607*)— Recobd  on 
Bquitt  Appeal. 

Where  counsel  in  a  suit  in  equity  fail  to 
agree  on  what  shall  be  Inserted  in  the  record  on 
appeal,  the  record  must  be  mnde  up  as  provid- 
ed by  Oode  Pub.  Gen.  Laws  1904,  art.  6,  f  34, 
and  the  trial  judge  may  direct  appellant's  so- 
licitor to  submit  a  statement  to  bim,  and,  where 
he  fails  to  do  so,  there  Is  a  default,  as  the 
rilrht  of  appellant  to  control  the  record  is  not 
without  limitation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cfent.  Dig.  f{  2665-2672;  Dec.  Dig.  { 
607.*J 

2.  Appeal  and  B^BBOB  (g  627*)— Recobd— De- 
lay IN  FlMNO. 

Where  appellant,  for  more  than  four  months 
after  the  expiration  of  the  time  for  the  trans- 


mission of  the  record  to  the  Court  of  Appeals, 
did  nothing  to  perfect  the  appeal,  and  the  in- 
action was  unexplained,  the  appeal  will  be  dis- 
missed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3126 ;   Dec.  Dig.  |  627.*] 

3.  Appeal  and  Ebbob  (|  371*)— Recobd— Pat- 

KENT  or  Costs. 

The  clerk  of  the  trial  court  In  a  suit  in 
equity  need  not  forward  the  record  to  the  Court 
of  Appeals  until  it  is  paid  for,  and  the  clerk 
need  not  demand  payment  from  appellant. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  20(X);    Dec.  Dig.  |  371.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Alfred  S.  NUes,  Judge. 

Suit  between  Edwin  M.  Wilmer,  trustee, 
and  the  Mayor  and  City  0>uncil  of  Balti- 
more. From  a  decree  for  the  latter,  the  for- 
m.er  appeals.    Dismissed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BURKE,  URNBB,  and  8TCK3KBRIDGB,  JJ. 

David  Ash  and  D.  Eldrldge  Monroe,  for  ap- 
pellant Joseph  S.  Ooldsmith  and  Charles  F. 
Stein,  for  appellee. 

STOCKBRIDGB,  J.  The  appeal  in  this 
case  was  dismissed  upon  the  day  following 
the  argument  upon  the  motion  to  dismiss,  at 
which  time  it  was  announced  that  the  rea- 
sons for  such  action  would  be  given  later. 
On  June  6, 1910,  a  decree  was  entered  by  the 
circuit  court  of  Baltimore  City  in  this  case, 
and  on  August  4th,  two  days  before  the  ex- 
piration of  the  time  limited  for  an  appeal,  the 
order  for  an  appeal  was  filed.  Under  sec- 
tion 33  of  article  4,  Code  Public  General 
Laws,  the  record  should  have  been  transmit- 
ted to  this  court  so  as  to  reach  here  at  the 
latest  by  November  3,  1910.  It  was  in  fact 
transmitted  on  March  31,  1911,  reaching  this 
court  on  April  1st  It  Is  this  delay  and  non- 
compliance with  the  statute  which  forms  the 
ground  for  the  motion  to  dismiss. 

As  is  usual,  afBdavits  and  counter  affida- 
vits have  been  filed  as  to  the  cause  of  the 
delay.  From  these  it  appears  that  no  agree- 
ment having  been  reached  between  counsel, 
the  solicitors  of  the  appellant  gave  an  order 
to  the  clerk  to  insert  certain  enumerated 
papers  as  constituting  the  record,  while  the 
clerk  suggested  that  these  would  not  consti- 
tute a  complete  record.  The  appellant's  so- 
licitors then  brought  the  situation  to  the  at- 
tention of  the  judge  before  whom  the  case 
bad  been  heard,  who  informed  them  that  if 
they  would  prepare  a  statement  of  what 
should,  in  their  judgment  be  included  in  the 
record  and  submit  it  to  him,  he  would  order 
the  clerk  to  prepare  the  record  in  such  man- 
ner as  might  appear  proper  to  him.  This  the 
appellant's  solicitors  said  they  would  do,  bat 
in  Tact  never  did. 

In  argument  the  appellant  asserts  that  he 
has  the  right  to  control  the  record,  and  re- 
lies on  the  decisions  in  Ewell  v.  Taylor,  45 
Md.  573,  and  Estep  v.  Tuck,  100  Md.  681,  72 
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Atl.  409,  to  support  this  contention.  It  is 
true  that  for  many  purposes  the  appellant  is 
entitled  to  control  the  record,  for  example, 
the  time  of  its  transmission  (Carroll  t.  Hut- 
ton,  90  Md.  636,  45  Atl.  886) ;  but  this  right 
is  not  without  limitation.  If  it  were  it  would 
be  within  the  power  of  an  appellant  to  bring 
here  a  record  containing  only  such  of  the 
pleadings  and  evidence  as  were,  in  his  Judg- 
ment, favorable  to  bla  case,  and  omit  the  rest 
entirely. 

[1]  Undoubtedly  the  connsd  In  a  case  may 
agree  as  to  what  shall  be  inserted  and  what 
omitted;  but,  where  no  such  agreement  is 
reached,  section  34  of  article  5,  Code  Public 
General  Laws,  explicitly  provides  how  the 
record  for  appeals  in  equity  cases  shall  be 
made  up.  In  the  case  of  appeals  in  cases  at 
law  it  is-  the  long-settled  practice  in  this 
state,  in  the  event  of  a  disagreement  between 
counsel,  for  the  trial  judge  to  determine  what 
shall  constitute  the  record,  and  the  Judge 
who  heard  this  case  below  was  but  acting  in 
analogy  to  this  practice  when  he  directed  the 
appellant's  solicitors  to  submit  a  statement 
to  him.  This  they  should  have  done,  and 
their  failure  to  do  so  was  a  default  on  their 
part 

[2]  Hie  time  for  the  transmission  of  the 
record  expired  on  November  4,  1910.  More 
than  four  months  were  then  allowed  to  elapse 
during  which  nothing  appears  to  have  been 
done  to  give  vitality  to  the  appeal  prayed  in 
August,  and  during  which  time  one  of  the 
counsel  of  the  appellant  had  the  matter 
brought  directly  home  to  him,  by  the  non 
pros,  of  an  ejectment  suit  connected  with  a 
portion  of  the  same  property  here  Involved. 
The  inaction  during  this  Interval  of  more 
than  four  months  remains  entirely  unexplain- 
ed, and  Is  additional  evidence  of  default  on 
the  part  of  the  appellant 

[3]  The  order  for  the  appeal  was  filed  on 
the  4th  of  August  1910,  the  list  of  the  se- 
lected papers  for  the  record  was  handed  to 
the  clerk  on  or  about  the  21st  day  of  Octo- 
ber, 1910,  but  the  cost  of  the  record  of  these 
was  not  paid  for  until  the  Slat  of  March, 
1911,  and  the  clerk  Is  under  no  obligation  to 
forward  the  record  until  it  is  paid  for. 
Steiner  v.  Harding,  88  Md.  343,  41  Ati.  799. 
Nor  is  it  Ills  duty  to  look  up  the  appellant 
and  demand  payment  therefor.  Parsons  v. 
Padgett  65  Md.  366,  4  AU.  410;  M.  D.  ft  V. 
Ry.  Co.  V.  Hanunond,  110  Md.  126,  72  AtL 
650.  The  requirement  is  not  met  by  the  ap- 
pellant saying  to  the  clerk,  "I  will  pay  you 
what  I  (the  appellant)  regard  as  the  proper 
cost  of  the  record." 

It  has  been  held,  in  a  long  line  of  decisions 
In  this  state,  that  the  burden  is  upon  an  ap- 
pellant of  showing  that  the  failure  to  for- 
ward the  record  within  three  months  after 
the  entry  of  the  appeal  was  not  the  result  of 
his  own  neglect,  but  was  due  to  the  default 


of  the  clerk  or  appellee.  Bwdl  t.  Taylor,  45 
Md.  573;  Parsons  v.  Padgett  65  Md.  356. 
4  Atl.  410;  Est^  ▼.  Tndc,  109  Md.  628,  72 
AtL  459:  Warburton  t.  Robinson,  113  Md. 
24,  77  AU.  127 ;  Horpel  v.  Hawkins,  80  AtL 
842,  decided  at  January  term,  1911. 

The  burden  which  the  law  imposes  has  not 
been  met  by  the  appellant  in  this  case,  and  the 
appeal  is,  accordingly,  dismissed,  with  costs. 

Appeal  dismissed,  with  coeta. 


STATE  V.   POTOMAC  VALLETY   COAL  CO. 

OP  GARRETT  COUNTY. 
(Court  of  Appeals  of  Maryland.    June  24, 1911.) 
Masteb  and  Sebvaht  (I  69*>— CowifriTUTlow- 
Ai,  Law   (I   247*)— Coal  Opbra tors— Pay- 
ment   ofJwa  OIS  —  PBN  AITTFOB    DSLAT— 
OONSTITOnONAIJTT   OF    STATOTK, 

Acts  1910.  c  211,  amending  Acts  1904,  c 
87,  by  pnecribing  a  penalty  against  corpon.- 
tions  engaged  in  imnlng  coal  or  fire  clay  in  Oai^ 
rett  coun^,  for  failure  to  pay  wana  aemi- 
montbly,  violates  Const  U.  S.  Amend.  14,  by 
discriminating  anreasonably  against  particular 
classes  of  employers. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  76-Sl;  Dec.  Die  I  69:* 
Constitutional  Law,  Cent  Dig.  {  703;  D«<: 
Dig.  I  247.»] 

Appeal  from  Circuit  Court  -Oarrett  Oonn- 
ty;  Robert  R.  Henderson,  Judge. 

The  Potomac  Valley  Ckwl  Company  of  Oar- 
rett County  was  indicted  for  cm  offense,  and 
the  State  appeals  from  a  Judgment  sustain- 
ing a  demurrer  to  the  indictment    AfBrmed. 

The  foUowlng  is  the  opinion  delivered  by 
the  circuit  Judge,  referred  to  in  the  (pinion 
of  the  court: 

"The  indictments  in  these  tliree  cases  aie 
precisely  similar  and  charge  the  defendants 
with  violating  chapter  211  of  the  Acta  of 
1910.  This  act  is  entitled  'An  act  to  repeal 
chapter  87  of  the  Acts  of  1904  oitltted  an 
act  to  require  all  corporattons  engaged  In 
mining  coal  or  fire  day  in  Oarrett  county 
to  pay  their  employes  wages  due  semimonth- 
ly and  to  re-enact  the  same  with  ammd- 
ments.'  The  material  parts  of  the  statute 
are  as  follows: 

"  'Section  1.  Be  it  enacted,  etc.,  that  chap- 
ter 37  of  the  Acts  of  1904,  entitled  an  act  to 
require  all  corporations  engaged  in  mining 
coal  or  fire  clay  in  Garrett  county,  to  pay 
their  employes  wages  due  semimonthly,  be 
and  the  same  is  hereby  repealed  and  re-en- 
acted with  amendments  to  read  as  follows: 

"  'Sec.  2.  That  all  corporations  or  individ- 
ual mine  owners  now  or  hereafter  engaged  In 
mining  coal  or  fire  clay  in  Garrett  county, 
be  and  the  same  are  hereby  required  to  pay 
each  and  all  their  employes  their  wages 
earned  in  said  employment  semimonthly: 
That  is  to  say ;  all  wages  earned  on  or  be- 
fore the  15th  day  of  each  month  shall  be 
paid  not  later  than  the  25th  day  of  each 
month,  and  all  wages  earned  from  16tta  day 
to  the  last  day  of  the  montti,  both  induslve, 
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shall  be  i>ald  on  or  before  the  10th  day  of 
the  succeeding  months,  unless  said  25th  day 
or  lOtb  day  of  the  month  shall  fall  on  Sun- 
day or  a  legal  holiday,  in  which  case  the 
time  of  payment  shall  be  extended  to  the 
next  day,'  etc 

"Section  3  makes  violation  of  the  above 
provisions  a  misdemeanor  and  imposes  a 
fine  of  $50  to  $300.  The  amendment  is  in 
UHiking  the  act  applicable  to  individuals  as 
well  as  corporations,  and  to  those  'now  or 
hereafter  engaged,'  etc. 

"The  indictments  are  formally  correct,  but 
in  each  case  a  demurrer  is  interposed  to  test 
the  constitutionality  of  the  act  The  defend- 
ants contend  that  the  law  violates  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States  because  it  abridges  their  rights 
as  citizens  of  the  United  States  and  denies 
to  them  the  equal  protection  of  the  law. 
The  state  contends  that  the  act  in  question 
is  a  valid  exercise  of  the  police  power,  or, 
if  not,  it  is  a  constitutional  exercise  of  the 
right  to  amend  the  charters  of  the  defend- 
ants, which  are  its  creatures. 

"It  may  as  well  be  admitted  at  once  that, 
if  the  act  is  an  exercise  of  police  power, 
Its  validity  is  onquestioned.  But  broad  and 
nndeOnable  as  is  the  police  power,  its  scope 
most  be  confined  to  .those  matters  which 
concern  the  public  health,  safety,  or  morals. 
Holden  V.  Hardy,  169  U.  S.  366,  18  Sup.  Gt 
383,  42  L.  Ed.  780. 

"Within  these  broad  general  limitations  the 
Legislature  has  almost  absolute  discretion  as 
to  the  means  to  be  adopted  to  accomplish 
its  purpose.  But  it  is  for  the  courts  to  say 
in  each  case  whether  the  power  attacked  ia 
in  the  exercise  of  a  reasonable  discretion 
by  the  L^islature,  really  within  the  bounds 
laid  down  above,  or  whether  the  reliance 
upon  the  police  power  be  'a  mere  excuse  for 
an  unjust  discrimination  or  the  oppression 
or  spoliation  of  a  particular  class.' 

"In  respect  to  the  subject  of  the  regulation 
of  the  time  and  manner  of  the  payment  of 
wages,  it  may  well  be,  and  the  courts  have 
so  decided,  that  this  matter  may  bear  some 
relation  to  the  public  welfare;  but  it  does 
not  necessarily  do  so.  The  line  of  distinc- 
tion between  the  adjudicated  cases  seems 
to  be  that  where  this  relation  or  connection 
exists  reasonable  regulations  are  unobjection- 
able^ but  where  it  is  absent  any  attempt  at 
such  interference  Is  unjustlflable  and  void. 

"Amongst  the  earliest  cases  upon  the  sub- 
ject of  wage  regulation  are  two  decided  in 
West  Virginia  in  1889.  In  State  v.  Goodwill 
et  al.,  83  W.  Ya.  179,  10  S.  E.  285,  6  L.  R. 
A.  621,  25  Am.  St  Rep.  863,  a  law  (Acts 
1887,  c.  63)  providing  that  'all  persons,  firms, 
corporations  or  associations  engaged  in  min- 
ing coal,  ore  or  other  minerals,  or  mining 
and  manufacturing  them  or  either  of  them 
or  maimfactarlng  iron  or  steel,  or  both,  or 
any  other  kind  of  manufacturing  shall  pay 
their  employes  as  provided  in  this  act,'  and 


then  prohibiting,  under  a  poialty,  such  con- 
cerns from  issuing  for  the  payment  of  labor 
any  order  or  other  paper  whatever  unless 
redeemable  at  its  face  value  in  lawful  money 
of  the  United  States,  bearing  interest  at  the 
legal  rate  and  made  payable  to  the  employes 
or  bearer  and  redeemable  within  30  days, 
was  held  unconstitutional  because  'it  is  not 
competent  for  the  Legislature,  under  the 
Constitution,  to  single  out  owners  and  opera- 
tors of  mines  and  manufacturers  of  every 
kind  and  provide  that  they  shall  bear  bur- 
dens not  imposed  upon  other  owners  of  prop- 
erty or  employers  of  labor  and  prohibit  them 
from  making  contracts  which  it  is  competent 
for  other  owners  of  property  or  employers 
of  labor  to  make.  Such  legislation  cannot 
be  sustained  as  an  exercise  of  police  power.' 

"This  was  followed  by  West  Virginia  v. 
Fire  Creek  Coal  &  Coke  Co;,  33  W.  Va.  188, 
10  S.  E.  288,  6  L.  B.  A.  369,  25  Am.  St  Bep. 
891,  which  held  that  an  act  (section  4  of 
chapter  63  of  the  Acts  of  1887)  which  pro- 
hibited persons  and  corporations  engaged  in 
mining  and  manufacturing  and  interested  in 
selling  merchandise  and  supplies  from  selling 
any  merchandise  and  supplies  to  their  em- 
ployes at  a  greater  per  cent  of  profit  than 
they  sell  to  others  not  employed  by  them 
was  unconstitutional,  because  it  was  class 
legislation  and  an  unjust  interference  with 
private  contracts  and  business. 

"About  the  same  time  the  Indiana  Supreme 
Court  upheld  the  constitutionality  of  an  act 
providing  that  the  wages  of  miners  should  be 
paid  in  money,  every  two  weeks;  but  no 
point  seems  to  have  been  made  against  the 
time  feature^  and  the  court  rests  its  judg- 
ment upon  the  rather  absurd  reason  that  the 
Legislature  had  the  right  to  pass  such  an 
act  to  protect  and'  maintain  the  lawful  mon- 
ey of  the  nation. 

"In  State  v.  Brown  A  Sharpe  Manufactur- 
ing Company  (Bhode  Island,  1892)  reported 
in  18  B.  I.  16,  25  AU.  246,  17  L.  R.  A.  856, 
the  Legislature  of  that  state  had  provided 
that  'every  corporation,  other  than  religious, 
literary  or  charitable  corporations,  and  every 
incorporated  city,  but  not  including  towns, 
shall  pay  weekly  the  employes'  (Acts  1891. 
c.  918),  and  a  penalty  was  imposed  for  fail- 
ure to  do  so.  The  court  there  sustained  the 
constitutionality  of  the  act,  upon  the  ground 
that  it  was  an  amendment  of  all  charters 
to  which  it  applied,  and  cited  the  case  of 
Shaffer  &  Munn  v.  Union  Mining  Co.,  55 
Md.  74.  The  court  held  that  the  law  could 
not  be  .obnoxious  to  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States 
because  that  amendment  has  no  application 
to  cori>orations,  and  because  a  corporation 
is  neither  a  citizen  nor  a  person  within  its 
purview — a  contention  long  since  sent  to 
its  final  resting  place.  Bailroad  Co.  v.  Bills, 
165  n.  S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666; 
Luman  v.  Hitchens  Bros.  Co.,  90  Md.  24, 
44  AU.  1051,  46  L.  B.  A.  393.     What  force 


Digitized  by 


Google 


81  ATLANTIC  RBPORTBB 


(KM. 


the  Jadgment  hu  must  therefore  reet  upon 
the  right  of  amendment  of  corporate  charters. 

"In  State  ▼.  Loomls,  115  Mo.  307,  22  S. 
W.  350,  21  L.  B.  A.  789  a893),  the  court  held 
unconstitutional  an  act  prohibiting  mining  or 
manufacturing  concerns  from  issuing  for  the 
payment  of  wages  any  order  or  other  evi- 
dence of  indebtedness  payable  otherwise  than 
In  lawful  money  of  the  United  States  unless 
the  same  were  negotiable  and  redeemable 
without  discount  In  cash  or  in  supplies  at 
the  option  of  the  holder,  because  such  a  law 
•deprived  persons  of  liberty  without  due  pro- 
cess of  law.  The  court  held  that  the  'liberty' 
guaranteed  by  the  C<onstltutlon  includes  the 
right  to  freely  buy  and  sell,  make  contracts 
and  have  them  enforced  as  others  may,  and 
that  the  classification  of  mining  and  manu- 
facturing enterprises  for  legislation  regulat- 
ing the  mode  of  payment  of  employes  was 
unreasonable  and  arbitrary  and  could  not 
be  upheld. 

"In  Frorer  v.  People,  141  ni.  171,  31  N.  E. 
■885,  16  L.  R.  A.  492,  a  company  store  act 
was  held  unconstitutional. 

"In  Re  House  Bill  No.  1,230  (Mass.  1895) 
163  Mass.  598,  40  N.  B.  713,  28  L.  R.  A.  344, 
a  proceeding  peculiar  to  Massachusetts  by 
which  the  opinion  of  the  Supreme  Court  can 
be  obtained  by  the  Legislature,  the  court  ad- 
vised the  lawmaking  body  that  an  act  re- 
quiring manufacturers  to  pay  the  wages  of 
their  employ 68  weekly,  although  applying  to 
individuals  aa  well  as  corporations,  was 
within  the  power  of  the  Legislature  under 
the  Constitution  of  that  state,  which  extends 
«uch  power  'to  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes  and  ordi- 
nances, directions  and  instructions,  either 
with  penalties  or  without,  so  as  the  same  be 
not  repugnant  or  contrary  to  the  Constitu- 
tion, as  they  shall  Judge  to  be  for  the  good 
end  welfare  of  this  commonwealth,  and  for 
the  government  and  ordering  thereof  and  of 
the  subjects  of  the  same  and  for  the  neces- 
sary support  and  defence  of  the  government 
thereof,'  etc.  (Const  pt  2,  c.  1,  |  1,  art.  4), 
and  does  not  In  terms  make  any  provisions 
-as  to  freedom  or  liberty  of  contract.  The 
legislation  on  this  subject  relates  to  a  great 
variety  of  contracts,  and  has  been  passed, 
some  of  it  to  promote  the  public  health  or 
the  public  morals  or  the  public  convenience, 
and  some  of  it  for  the  protection  of  Individ- 
uals from  fraud,  and  some  of  it  for  the 
protection  of  classes  of  Indlvldnals  against 
unfair  or  unconscionable  dealing.' 

"In  Holden  v.  Hardy,  169  D.  S.  366, 18  Sup. 
Ct  383,  42  L.  Ed.  780  (1898),  the  law  of  Utah 
limiting  the  hours  of  labor  in  underground 
mines  and  in  smelters  and  ore  reduction 
works  was  held  constitutional.  The  act  was 
attacked  under  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  he- 
-cause  It  was  alleged  to  abridge  the  privileg- 
es and  immunities  of  citizens  of  the  United 
States,  deprived  both  employer  and  laborer 


of  bis  property  without  due  process  of  law 
and  denied  to  them  the  equal  protection  of 
the  law.  The  court  held  this  statute  to  t>e  a 
police  regulation,  proper  for  those  engaged 
in  the  hazardous  employments  mentioned, 
and  In  the  course  of  Its  opinion  says :  'Wbile 
this  court  has  held,  notably  in  the  cases  of 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L. 
Ed.  616,  and  Tick  Wo  v.  Hopkins,  118  U.  S. 
356,  6  Sup.  Ct  1064,  30  L.  Ed.  220.  that  the 
police  power  cannot  be  put  forward  as  an 
excuse  for  oppressive  and  unjust  l^:islatloD, 
It  may  be  lawfully  resorted  for  the  parpoae 
of  preserving  the  public  health,  safety,  or 
morals,  or  the  abatement  of  public  nolsanc- 
es,  and  a  large  discretion  Is  necessarily  vest- 
ed In  the  Legislature  to  determine,  not  only 
what  the  Interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  protec- 
tion of  such  Interests.  •  •  •  The  qaea- 
tion  in  each  case  Is  whether  the  Legl8la.ture 
has  adopted  the  statute  tn  exercise  of  a  rea- 
sonable discretion  or  whether  its  action  be  a 
mere  excuse  for  an  unjust  discrimination  or 
the  oppression  or  spoliation  of  a  particular 
class.' 

"The  California  Supreme  Court,  In  Slocnm 
V.  Bean  Valley  Irrlgatlug  Company,  122  CaL 
555,  56  Pac.  403,  68  Am.  St  Rep.  68,  in  1893 
decided  that  the  act  of  March  31,  1891  (St 
1891,  p.  195),  giving  liens  on  the  property  of 
corporations  for  the  wages  only  of  such  me- 
chanics and  laborers  as  may  be  employed  by 
the  week  or  month,  was  repugnant  to  the 
provision  of  the  Constitution  of  California 
prohibiting  special  legislation. 

"The  Supreme  Court  of  Illinois,  In  Brace- 
vlUe  Mining  Company  v.  People,  147  111.  66, 
35  N.  E.  62,  22  L.  B.  A.  340,  37  Am.  St  R^. 
206,  construed  an  act  which  provided  'that 
every  manufacturing,  mining,  quarrying,  lum- 
ber, mercantile,  street,  electric  and  elevated 
railway,  steamboat,  telegraph,  telephone  and 
municipal  corporation,  and  every  incorporat- 
ed express  company  and  water  company, 
shall  pay  weekly  each  and  every  employe  en- 
gaged in  its  business  the  wages  earned  by 
such  employe  to  within  six  days  of  the  date 
of  such  payment'  etc.  Acts  1891,  p.  213. 
In  holding  this  act  unconstitutional  the  court 
says:  'The  act  under  consideration  applies 
not  to  all  corporations  existing  within  the 
state,  or  to  all  that  have  been  or  may  be  or- 
ganized for  pecuniary  profit  under  the  gen- 
eral Incorporation  laws  of  the  state.  There 
Is  no  attempt  to  make  a  distinction  between 
corporations  and  individuals  who  may  em- 
ploy labor.  The  slightest  consideration  of 
this  act  will  demonstrate  that  many  corpora- 
tions that  may  be  and  are  organized  under 
the  laws  are  not  Included  within  the  desig- 
nated corporatlona  No  reason  can  be  found 
that  would  require  weekly  payments  to  the 
employes  of  an  electric  railway  that  would 
not  require  a  like  payment  by  an  electric 
light  or  gas  company;  to  a  corporation  en- 
gaged in  quarrying  or  lumbering  that  would 
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not  be  equally  applicable  to  a  corporation  en- 
gaged In  erecting,  repairing,  or  removing 
buildings  or  other  Btructurea ;  to  mining  that 
would  not  exist  In  reepect  to  corponvtlons  en- 
gaged In  making  excavations  and  embank- 
ments.' 

"In  Indiana  tbe  decisions  are  seemingly 
somewhat  Inconsistent  In  Bepubllc  Iron  & 
Steel  Go.  v.  State,  160  Ind.  379,  66  N.  B.  1006, 
62  L..  R.  A  136,  decided  In  1903,  the  act  In 
question  was  one  that  provided  as  follows: 
'Every  person,  company,  corporation  or  as- 
sociation employing  any  person  to  labor  or 
In  any  other  service  for  hire,  shall  make 
weekly  payments  for  the  full  amount  due  for 
such  labor  or  service,  in  lawful  money  of  the 
United  States  to  within  six  days  or  less  of 
the  time  of  payment'  The  Supreme  Court 
held  that  this  act  was  not  a  legitimate  exer- 
cise of  the  police  power  and  was  unconstitu- 
tional, saying:  'When  the  power  is  used  for 
the  purpose  of  regulating  a  business,  occupa- 
tion, or  employment  which  in  itself  is  law- 
ful and  useful  to  the  community,  it  becomes 
the  duty  of  the  court,  when  called  on,  to  de- 
cide whether  the  particular  regulation  is  Just 
and  reasonable  and  in  harmony  with  the  con- 
stitutional guaranty,  or  whether  it  Is  an  un- 
warrantable invasion  of  the  protected  rights 
of  the  citizen  to  pursue  such  business  or  em- 
ploymoit  upon  terms  of  his  own  choosing.' 
Laws  1899,  a  124. 

"In  the  same  state,  in  1906,  In  the  case  of 
Seelyville  Coal  &  Mining  Company  v.  Mc- 
Glosson,  166  Ind.  561,  77  N.  E.  1044,  117  Am. 
St  Bep.  396,  the  law  in  controversy  was  as 
follows:  'Every  corporation,  association, 
company,  firm  or  person  engaged  in  this  state 
in  mining  coal,  ore,  or  other  mineral,  or  quar- 
rying stone,  or  in  manufacturing  iron,  steel, 
lumber,  staves,  beading  barrds,  brick,  tile 
macbineiy,  agricultural  or  mechanical  imple^ 
ments,  or  any  article  of  merchandise,  shall 
pay  each  employ^  of  such  corporation,  asso- 
ciation, firm  or  person,  If  demanded,  at  least 
once  every  two  weeks  the  amount  due  such 
employs  for  labor,  and  such  payment  shall 
be  in  lawful  money  of  the  United  States  and 
any  contract  to  the  contrary  shall  be  void.' 
Bums'  Aon.  St  1901,  p.  7066.  The  penalty 
was  $1  per  day  and  attorney's  fees. 

"The  defendant  set  up  the  R^ubllc  Iron 
Steel  Co.  Case,  supra,  as  conclusive;  but  the 
court  says:  The  case  at  bar  cannot,  as  In- 
sisted by  counsel  for  appellant  be  ruled  by 
the  decision  in  Bepubllc  Iron,  etc.,  Co.  v. 
State,  supra.  The  statute  in  controversy  in 
this  latter  case  and  the  one  herein  Involved 
are  materially  different  The  distinction  be- 
tween the  two  acts  Is  palpable.  The  inva- 
lidity of  the  statute  involved  in  Republic 
Iron,  etc.,  Co.  ▼.  State,  supra,  was  by  this 
court  attributed  to  the  fact  that  the  act  de- 
prived both  the  employer  and  empoly4  in  all 
lines  of  labor  of  the  right  to  contract  for 
employment  except  upon  the  condition  that 
the  wages  earned  by  the  employ^  should  be 
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paid  weekly.  The  right  of  the  Legislature 
to  reasonably,  or  to  a  limited  extent,  regu- 
late the  payment  of  wages,  as  Is  done  under 
the  statute  In  the  case  at  bar,  was  not  in 
that  appeal  denied  by  the  court  It  will  be 
observed  that  the  act  of  1887  does  not  pro- 
fess to  restrict  or  abridge  the  right  of  con- 
tract except  as  against  its  express  require- 
ment that  the  amount  due  the  employe  for 
labor  shall  be  paid  in  money  of  the  United 
States.  This  is  the  only  express  provision 
thereof  which  prohibits  the  right  of  con- 
tract The  constitutionality  of  this  provision 
of  the  act  was  fully  sustained  by  this  court 
in  Hancodc  v.  Yaden,  121  Ind.  366  [23  N.  E. 
253,  6  L.  B.  A.  576,  16  Am.  St  Bep.  396].' 
The  court  goes  on  to  say  that  the  dassiflca- 
tion  certainly  cannot  be  said  to  be  narrow, 
unreasonable,  or  arbitrary.'  It  also  holds 
that  this  requirement  to  pay  at  the  time 
prescribed  by  the  statute  only  becomes  man- 
datory upon  the  employer  on  the  demand  of 
the  employs  to  whom  the  wages  are  due  and 
owing.  His  right  under  the  law  to  semi- 
monthly demand  the  amount  of  wages  then 
due  blm  is  a  matter  wholly  c^tional  with 
him.  It  is  a  right  which  he  may  exercise  or 
not,  as  he  chooses.  In  no  manner  does  the 
statute  require  him  to  exercise  this  right 
against  his  own  free  volition.'  There  is  no 
moition  in  this  case  of  the  Constitution  of 
the  United  States. 

"In  Toledo,  St.  L.  &  W.  B.  B.  Company  v. 
Long,  decided  in  1907  by  the  same  Indiana 
Court  [169  Ind.  316,  82  N.  B.  757,  124  Am. 
St  Bep.  226],  the  judgment  is  that  a  law 
providing  (1)  that  'every  company,  corpora- 
tion, or  association  now  existing  or  hereafter 
organized  and"  doing  business  In  this  state 
shall,  in  the  absence  of  a  written  contract  to 
the  contrary,  be  required  to  make  full  settle- 
ment with,  and  full  payment  in  money  to,  Its 
employes  engaged  in  manual  or  mechanical 
labor,  for  such  work  and  labor  done  and 
performed  by  said  employes  for  such  com- 
pany, corporation,  or  association,  at  least 
once  in  every  calendar  month  of  the  year," 
and  (2)  that  for  a  violation  of  this  provision 
a  penalty  of  $1.00  a  day  might  be  recovered, 
is  unconstitutional  under  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
Stites  because  it  discriminates  in  favor  of 
employes  of  corporations,  and  only  those  do- 
ing manual  or  mechanical  labor. 

"Johnson  v.  Goodyear  Mining  Co.,  127  Cal. 
4,  59  Pac.  304,  47  L.  B.  A.  338,  78  Am.  St 
Rep.  17  (1899),  Involved  a  law  giving  a  lien 
for  wages  on  all  the  property  of  a  corpora- 
tion, except  duly  recorded  mortgages,  etc.,.  in . 
case  of  the  failure  of  a  corporation  to  pay 
its  employes  monthly,  without  even  requiring 
any  description  of  the  property  or  notice  in 
any  manner  in  order  to  make  the  lien  valid, 
and  an  attorney's  fee,  while  such  provisions, 
did  not  apply  to  any  other  class  of  laborers. 
This  was  held  to  be  an  unconstitutional  dis- 
crimination against  corporations. 


Digitized  by  VjOOQIC 


690 


81  ATLANTIC  BBPORTER 


(Md. 


"The  United  Statee  Circuit  Court  for  the 
Northern  District  of  California,  construing  a 
California  statute,  in  Skinner  t.  Gamett 
Gold  Mining  Co.  (C.  C.  1899),  96  Fed.  735, 
holds  that  an  act  requiring  all  corporations 
doing  business  In  the  state  to  pay  their  em- 
ployte  at  least  once  a  month  the  wages 
earned  during  the  preceding  month,  and 
providing  that  the  violation  of  the  law 
should  entitle  an  employe  to  a  lien  for  bis 
wages,  Iiaving  precedence,  does  not  dis- 
criminate unjustly  against  corporations,  in 
violation  of  the  state  Constitution  pro- 
hibiting the  granting  of  special  privileges 
or  Immunities  to  any  citizens  or  class  of 
citizens,  nor  does  It  violate  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  nor  does  it  interfere  Illegally  with 
the  freedom  to  make  contracts.  The  opinion 
contains  the  usual  guarded  expressions  as  to 
the  Illegality  of  unjust  discriminations  or 
unreasonable  classifications,  one  of  which  la 
as  follows:  The  doctrine  of  the  aforegoing 
cases  leads  to  the  conclusion  that  a  classili- 
cation  of  corporations,  imposing  burdens 
different  from  those  Imposed  upon  the  gener- 
al public,  may  be  made  without  the  statute 
^countering  the  prohibition  of  the  state  or 
federal  Constitutions,  providing  such  classi- 
fication is  made  upon  reasonable  grounds, 
and  is  not  merely  an  arbitrary  selection.' 

"The  Supreme  Court  of  the  United  SUtes, 
in  St.  Louis  ft  Iron  Mt  By.  Co.  ▼.  Cbas. 
Paul,  173  U.  S.  404,  19  Sup.  Ct.  419,  43  I*.  Ed. 
746  (1899),  upheld  an  act  of  Arkansas  requir- 
ing railroad  companies  to  pay  their  employes 
when  discharged  their  unpaid  wages  then 
earned  without  deduction,  or  that  such 
wages  should  continue  at  the  Same  rate  until 
paid,  not  to  exceed  60  days.  The  court  ruled 
that  such  an  act  did  not  deny  to  such  com- 
panies the  equal  protection  of  the  law;  but 
the  reasoning  of  the  court  was  that  this  was 
so  because  railroad  companies  were  organiz- 
ed for  public  purposes,  and  it  was  their  duty 
to  serve  the  public  in  the  most  eflldent  man- 
ner practicable.  It  futher  placed  its  ruling 
upon  the  ground  that  the  Legislature  could 
amend  railroad  charters  to  accomplish  the 
result  desired.  Following  is  a  part  of  the 
opinion:  'If  the  Legislature,  in  its  wisdom, 
seeing  that  their  employes  are  and  will  be 
persons  dependent  on  their  labor  for  a 
livelihood  and  unable  to  work  on  credit, 
should  find  that  better  servants  and  service 
could  be  secured  by  the  prompt  payment  of 
their  wages  on  the  termination  of  their  em- 
ployment, and  that  the  purpose  of  their 
creation  would  thereby  be  more  nearly  ac- 
complished, it  might  require  them  to  pay  for 
the  labor  of  their  employes  when  the  same 
is  fully  performed  and  at  the  end  of  their 
employment'  As  to  the  fourteenth  amend- 
ment of  the  United  States  Constitution,  the 
court  said:  'In  view  of  the  fact  that  these 
corporations  were  clothed  with  a  public 
trust,  and  discharged  duties  of  public  con- 


sequence, affecting  the  community  at  large, 
the  Supreme  Court  held  the  regulation,  as 
promoting  the  public  Interest  in  the  protec- 
tion of  the  employe  to  the  limited  extent 
stated,  to  be  properly  within  the  power  to 
amend'  reserv^  under  the  state  Constitution. 
Inasmuch  as  the  right  to  contract  is  not 
absolute,  but  may  be  subjected  to  the  re- 
straint demanded  by  the  safety  and  welfare 
of  the  state,  we'  do  not  think  that  conclusion 
In  its  application  to  the  power  to  amend  can 
be  disputed  on  the  ground  of  infraction  of 
the  fourteenth  amendment' 

"In  a  note  to  Lawrence  ▼.  Rutland  Ry.  Co. 
(1907)  80  Vt  370,  67  Ati.  1091,  reported  in 
15  L.  R.  A.  (N.  S.)  350,  later  cases  in  Ohio 
and  Pennsylvania  denying  the  constitution- 
ality of  such  legislation  are  given;  bat  the 
reports  are  not  at  hand. 

"Coming  now  to  our  own  state,  the  law 
applicable  to  this  branch  of  the  case  Is  laid 
down  in  Luman  v.  Hltchens  Bros.  Co.,  9U 
Md.  14,  44  AU.  1051,  46  L.  R.  A.  393,  as  fol- 
lows: 'A  statute  which  denies  to  one  person 
the  protection  that  Is  accorded  to  others  un- 
der the  same  conditions,  and  in  the  like  sit- 
uation, or  which  imposes  on  one  a  burden 
not  similarly  borne  by  others,  is,  because  it 
BO  discriminates,  In  both  Instances,  invalid 
under  the  paramount  organic  law.  Though 
it  was  i)erfectly  competent  to  the  Legislature 
to  prevent  railroad  and  mining  corporations 
from  engaging  in  the  business  of  bartering 
or  selling  goods,  wares,  and  merchandise, 
either  by  not  conferring  such  a  power  upon 
them  in  their  charters,  or,  if  it  bad  been 
conferred,  then  by  subsequently  amending 
the  charters  and  Imposing  the  restriction  by 
such  an  amendment,  yet  it  was  obviously  not 
within  the  power  of  the  General  Assembly 
to  deny  to  particular  Individuals,  who  hap- 
pened to  be  officers  of  those  corporations, 
and  merely  because  they  were  such  officers, 
the  right  which  every  other  citizen  of  tlie 
county,  whether  an  officer  of  other  corpora- 
tions or  not  possessed  to  sell  goods,  wares. 
and  merchandise  within  the  county.  'WlUlst 
the  Legislature  may,  under  conditions,  cre- 
ate classes  and  subject  all  persons  coming 
within  the  classifications  to  burdens  or  du- 
ties not  Imposed  upon  individuals  outside 
ot  the  classes,  these  classifications  most  not 
be  arbitrary  or  unreasonable,  but  must  rest 
upon  some  difference  which  bears  a  reason- 
able and  just  relation  to  the  act  in  respect 
to  which  the  classification  is  proposed. 
There  is  nothing  in  operating  mines  or  rail- 
roads to  render  the  individual  less  capable 
to  contract  or  to  give  him  greater  wisdom 
and  adroitness  therein,  than  he  would  pos- 
sess were  he  engaged  in  operating  and  con- 
trolling a  manufacturing  establishment  or 
conducting  commercial  pursuits  or  any  other 
of  the  numerous  branches  of  Industry.  In 
each  and  all  of  these  callings  vast  numbers 
of  both  skilled  and  unskilled  laborers  are 
employed,    and   their  relations  to  their  em- 
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ployers  would  seem  to  be  under  precisely 
the  same  conditions  as  are  those  affecting  the 
relations  between  mine  owners  and  officers  of 
railroads  on  the  one  side,  and  their  employee 
on  the  other.  The  prohibition  which  the 
statute  contains  Is  not  Imposed  for  the  pur- 
pose of  rendering  mining  and  railroading 
less  periloQS  or  laborious,  nor  to  restrict  or 
regulate  the  duties  of  employer  and  employe 
in  respects  peculiar  to  those  Industries,  but 
for  the  sole  purpose  of  imposing  disabilities 
in  contracting  as  to  the  sale  of  goods,  wares, 
and  merchandise — things  about  which  all 
laborers  must  contract,  and  as  to  which  of- 
ficers and  agents  of  all  other  corporations, 
and  in  every  other  branch  of  Industry,  are 
permitted  to  contract  with  their  employes 
without  any  restriction  whatever.  •  •  • 
The  statute  was  not  passed  in  the  exercise 
of  the  police  power  of  the  state,  and  is  re- 
pugnant to  the  fourteenth  amendment.' 

"The  language  of  this  opinion  would  seem 
to  be,  mutatis  mutandis,  precisely  applicable 
to  the  case  at  bar.  The  classification  of  cor- 
porations and  individuals  engaged  in  mining 
coal  or  fire  clay  In  Garrett  county,  for  the 
purpose  of  imposing  upon  this  class  burdens 
not  Imposed  upon  other  industries,  seems  to 
be  unreasonable  and  arbitrary  and  founded 
upon  no  essential  or  apparent  difference  In 
conditions  between  this  class  and  others  en- 
gaged In  mechanical  or  similar  occupations. 
The  act  does  not  explain  or  even  suggest  any 
reason  why  mining  concerns  should  pay  their 
employes  twice  a  month,  when  railroad,  lum- 
bering, or  manufacturing  concerns  are  not 
required  so  to  do.  Nor  is  there  any  reason 
for  such  classification  and  differentiation 
that  occurs  to  the  mind  of  the  court  With 
every  disposition  to  uphold  solemn  acts  of 
the  L^islature,  the  court  must  be  mindful 
of  the  duty  to  protect  citizens  from  the  im- 
position of  unequal  and  arbitrary  and  un- 
reasonable burdens,  and,  after  a  full  con* 
sideratlon  of  this  act,  I  have  reached  the 
conclusion  that  it  is  not  a  proper  exercise  of 
the  police  power,  and  tliat  it  violates  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  and  must  be  struck  down, 
unless  it  can  be  upheld,  as  far  as  corpora- 
tions are  concerned,  as  an  act  amending  the 
charters  of  all  mining  corporations. 

"The  extent  of  the  power  to  so  amend  cor- 
porate charters  seems  to  be  held  to  be  unlim- 
ited by  our  Court  of  Appeals  in  Shaffer  & 
Munn  V.  Union  Mining  Co.,  65  Md.  74,  and  in 
the  Bltchens  Case  last  quoted.  It  was  not  nec- 
essary in  either  of  these  cases  to  go  so  far, 
and  the  Shaffer  &  Munn  Cose  is  severely 
criticised  in  Johnson  ▼.  Goodyear  Mining  Co., 
127  Cal.  4,  SO  Pac.  304,  47  L.  R.  A.  338,  78 
Am.  St.  Bep.  17.  In  the  Shaffer  &  Munn 
Case  the  court  declares  that  a  corporation 
has  no  interest  or  natural  rights  like  a  dti- 
sen.  Certainly  this  is  so  in  the  sense  that 
the  Legislature  may,  in  the  creation  of  cor- 
porations, limit  their  powers  and  rights  to 


any  extent  it  may  see  fit,  and  that  it  may, 
under  the  reserved  power  of  alteration  and 
amendment,  prescribe  for  the  government  of 
their  affairs  whatever  rule  it  could  have  es- 
tablished in  the  original  charters. 

"In  Lawrence  v.  Rutland  Ry.  Co.,  80  Vt 
370,  67  AU.  1091,  15  L.  B.  A.  (N.  S.)  350,  it 
is  expressly  decided  that  the  reserved  pow- 
er to  amend  charter  of  a  railroad  company 
Includes  the  right  to  require  it  to  pay  its 
employes  weekly  in  lawful  money,  and  that 
its  constitutional  rights  are  not  impaired 
thereby. 

"Inasmuch  as  our  Constitution  has  provided 
that  corporations  shall  be  created  under  gen- 
eral laws  so  far  as  possible,  and  that  no  spe- 
cial charter  shall  be  valid  where  general  laws 
exist  for  the  formation  of  such  corporations, 
as  it  may  be  desired  to  form,  it  would  seem 
reasonable  and  logical  that  amendments  must 
also  be  by  general  laws.  It  is  somewhat  dif- 
ficult to  distinguish  between  the  legislative 
act  in  the  Shaffer  &  Munn  Case  as  a  general 
act  of  amendment  of  charters  and  that  in  the 
Hitchens  Case,  and'yet  the  Court  of  Appeals 
holds  one  to  be  an  amendment  and  the  other 
not.  As  in  the  Hitchens  Case  the  act  now  at 
bar  does  not  profess  to  amend  any  charters, 
and  as  its  intention  in  this  respect,  as  in  all 
others.  Is  one  of  construction,  it  would  seem 
to  me  it  most  be  constmed  to  be  an  attempt 
to  pass  a  police  regulation,  where,  as  we 
have  seem,  it  is  Incompletely  done.  The 
fact  that  individuals  are  Joined  with  cor- 
porations, and  that  corporations  external  to 
the  state  are  covered  by  its  terms.  Indicates 
that  it  was  not  passed  as  an  amendatory  act 
If  it  is  objected  that  the  act  might  be  al- 
lowed to  stand  as  to  corporations,  while  void 
as  to  individuals  under  the  fourteenth  amend- 
ment the  answer  is  that  when  a  part  of  a 
statute  la  held  to  be  void,  then  the  entire 
statute  must  be  held  to.  be  inoperative,  if 
its  enforcement  without  the  void  part  would 
effect  results  not  within  the  legislative  pur- 
pose. Storck  V.  State,  101  Md.  486,  61  AU. 
330.  It  must,  I  think,  be  apparent  that  the 
Legislature  never  intended  by  this  act  that 
corporations  and  individuals  engaged  in  the 
same  business  should  stand  upon  a  different 
footing  as  to  the  payment  of  their  employes, 
and  that  such  a  construction  would  effect 
results  exactly  contrary  to  the  legislative 
Intent  The  whole  statute  must  therefore 
fail. 

"The  demurrer  in  each  case  will  be  sus- 
tained." 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  BURKE,  THOMAS,  PATTISON, 
URNER,  and  STOCKBBIDOB,  JJ. 

Isaac  Lobe  Straus,  Atty.  Gen.,  Julius  C. 
Benninger,  and  David  J.  Lewis,  for  the 
State.  Oilmor  S.  Hamill  and  Edward  H. 
Sincell,  for  appellee. 

PEABCE,  J.  The  Potomac  VaUey  Coal 
Company  and  the  Hamill  Coal  &  Coke  Corn- 


Digitized  by  VjOOQIC 


692 


81  ATLANTIC  REPORTER 


(Md. 


pany,  each  being  a  body  corporate,  were 
separately  Indicted  In  the  circuit  conrt  for 
Garrett  county,  charged  with  the  violation 
of  chapter  211  of  the  Acts  of  1910,  a  local 
law  for  Garrett  county.  The  charge  In  each 
case  was  precisely  the  same,  viz.,  the  fail- 
ure to  pay  to  a  certain  named  employ^  of 
each  company,  semimonthly,  the  wages  re- 
spectively earned  by  such  employ^,  as  re- 
quired by  said  act,  and  the  indictments  were 
precisely  similar;  the  only  difference  be- 
tween the  two  cases  being  that  the  Potomac 
Valley  Coal  Company  was  created  under  the 
general  Incorporation  law  of  Maryland,  while 
the'  HamlU  Coal  &  Coke  Company  was 
created  under  the  general  Incorporation  law 
of  Virginia.  But  this  difference  in  no  way 
affects  the  disposition  of  the  question  in- 
volved in  each  case. 

In  each  case  It  was  conceded  that  the  in- 
dictments are  technically  correct,  and  de- 
murrers were  interposed  for  the  sole  par- 
pose  of  determining  the  constitutionality  of 
the  act  under  which  the  indictments  were 
drawn.  The  cases  were  argued  together  be- 
low, and  the  circuit  court  held  the  act  to  be 
unconstitutional  and  void,  and  sustained  the 
demurrer  in  each  case,  and  Judgment  being 
entered  for  the  defendants  upon  the  demur- 
rers, the  state  has  brought  these  appeals, 
which  were  submitted  upon  single  briefs 
filed  in  both  cases. 

The  title  of  the  act  in  question  Is  as  fol- 
lows: "An  act  to  repeal  chapter  37  of  the 
Acts  of  1904  entitled  an  act  to  require  all 
corporations  engaged  in  mining  coal  or  fire 
clay  in  Garrett  county  to  pay  their  employes 
wages  due  semimonthly  and  to  re-enact  the 
same  with  amendments."  And  we  will  tran- 
scribe the  act  below: 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  Maryland,  that  chapter  37  of 
the  Acts  of  1904,  entitled  an  act  to  require 
all  corporations  engaged  in  mining  coal  or 
Are  clay  in  Garrett  county  to  pay  their 
employes  wages,  due  semimonthly,  be  and 
the  same  Is  hereby  repealed  and  re-enacted 
with  amendments  to  read  as  follow: 

"Sec.  2.  That  aU  corporations,  or  individ- 
ual mine  oioners,  now  or  hereafter  engaged  in 
mining  coal  or  fire  clay  in  Garrett  county, 
be  and  the  same  are  hereby  required  to  pay 
each  and  all  their  employes  their  wages 
earned  in  said  employment  semimonthly; 
that  is  to  say;  all  wages  earned  on  or  before 
the  15th  day  of  each  month  shall  be  paid  not 
later  than  the  25th  day  of  each  month,  and 
all  wages  earned  from  sixteenth  to  the  last 
day  of  the  month,  both  inclusive,  shall  be 
paid  on  or  before  the  tenth  day  of  the  suc- 
ceeding month,  unless  said  twenty-fifth  day, 
or  tenth  day,  shall  fall  on  Sunday  or  a  legal 
holiday,  in  which  case  the  time  of  payment 
shall  be  extended  to  the  next  day;  and  if 
payment  cm  Move  ia  to  &e  made  hefore  the 
twentv-flfth  of  ttie  tenth  day  of  any  month, 
it  shall  be  ttte  duty  of  the  mine  owner,  affent, 
superintendent,  or  paymaster  of  each  mine, 


to  notify  their  emptoySa  at  least  three  days 
in  advance  of  such  intended  payment,  by 
posting  notices  at  their  respective  places  of 
employment. 

"Sec.  3.  That  any  corporation,  attodation 
or  individual,  operating  a  coal  or  fire  clay 
mine  in  Garrett  connty,  that  shall  fail  or 
neglect  to  make  payment  of  wages  at  the 
times  and  in  the  manner  hereinbefore  speci- 
fied in  section  2  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  indict* 
ment  and  conviction  thereof  shall  be  fined 
not  less  than  fifty  dollars  nor  more  than 
three  hundred  dollars  in  the  discretion  of 
the  court" 

The  only  amendments  made  by  chapter  211 
of  1910  to  the  language  of  chapter  37  of 
1904  are  Indicated  by  the  words  in  the  above 
transcript  which  are  italicized,  so  that  the 
only  apparent,  or  rationally  Inferable,  par- 
pose  of  amending  the  act  was  to  embrace  tn 
its  provisions  individuals  as  well  as  corpo- 
rations, and  those  then  as  well  as  thereafter 
engaged  in  the  pursuits  mentioned. 

The  grounds  of  demurrer  are  assigned: 

(1)  That  the  act  interferes  with  the  right 
of  personal  liberty  guaranteed  both  by  tbe 
twenty-third  article  of  the  Bill  of  Rights  of 
Maryland,  and  by  the  fourteenth  amendmoit 
to  the  Constitution  of  the  United  States.. 
In  that  it  abridges  the  freedom  of  lontract 
which  Is  an  essential  element  of  personal 
liberty,  unless  some  restriction  is  made  In 
the  legitimate  exercise  of  the  police  power. 

(2)  That  it  discriminatea  unreasonably 
against  particular  classes  of  employers,  and 
thus  denies  to  those  classes  the  equal  pro- 
tection of  tbe  laws  guaranteed  by  the  four- 
teenth amendment  of  tbe  Constitution  of  the 
United  States. 

These  questions  have  been  many  times, 
in  many  forms,  before  tbe  highest  state 
courts  and  the  Supreme  Court  of  the  United 
States,  and  it  is  not  surprising  in  the  multi- 
tude of  such  cases,  in  view  of  the  nice  dis- 
tinction of  facts  sometimes  existing,  the  in- 
genuity and  skill  of  able  counsel,  and  the 
diverse  mental  habits  and  training  of  the 
Judges  who  are  required  to  decide  these 
questions,  that  the  decisions  are  not  always 
clearly  consistent,  or  readily  reconcilable; 
but  through  them  all  there  will  be  found 
certain  basic  principles  established,  which, 
kept  steadily  In  view,  afford  a  reasonably 
safe  guide  for  their  Just  application  to  any 
state  of  facts  which  may  be  presented,  and 
we  will  now  proceed  to  state  some  of  the 
principles  thus  established. 

Judge  Cooley,  in  his  work  on  Constitatlon. 
al  Limitations  (5th  Ed.)  p.  391,  says:  "Every 
one  has  a  right  to  demand  that  he  be  gov- 
emed  by  general  rules,  and  a  special  stat- 
ute, which  without  his  consent  singles  his 
case  out  as  one  to  be  regulated  by  a  dlffer^tt 
law  from  that  which  is  applied  in  all  similar 
cases,  would  not  be  legitimate  legislation, 
but  would  be  such  an  arbitrary  mandate  as 
is  not  within  tbe  province  of  free  foverx^ 
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ments.  •  •  •  The  doubt  might  also  arise 
whether  a  regulation  made  for  any  one  claas 
of  citizens,  entirely  arbitrary  In  Its  charac- 
ter, and  restricting  their  rights,  privileges, 
or  legal  capacities  Is  a  manner  before  un- 
known to  the  law,  could  be  sustained,  not- 
withstanding its  generality.  Distinctions  in 
these  respects  must  rest  upon  some  reason 
upon  which  they  can  be  defended,  like  the 
want  of  capacity  In  Infants  and  Insane  per- 
sons; and  if  the  Legislature  should  under- 
take to  provide  that  persons  following  some 
specified  lawful  trade  or  employment  should 
not  have  capacity  to  make  contracts,  or  to 
receive  conveyances,  or  to  build  such  houses 
as  others  were  allowed  to  build,  or  in  any 
other  way  to  make  such  use  of  their  prop- 
erty as  was  permissible  to  others,  it  can 
scarcely  be  doubted  that  the  act  would  tran- 
scend the  due  bounds  of  legislative  power, 
even  though  no  express  constitutional  pro- 
vision could  be  pointed  out  with  which  it 
would  come  In  conflict  To  forbid  to  an  in- 
dividual or  a  class  the  right  to  the  acqui- 
sition or  enjoyment  of  proi>erty  in  such  man- 
ner as  should  be  permitted  to  the  community 
at  large  would  be  to  deprive  them  of  liberty. 
In  matters  of  primary  importance  to  'their 
pursuit  of  happiness';  and  those  toho  should 
claitn  a  right  to  do  to  ought  to  he  able  to 
show  a  specific  authority  therefor,  instead  of 
calling  «f>on  others  to  shoxo  hovo  and  where 
the  attthoHty  i*  negative."  Id.  393.  In  ex- 
ception to  these  general  principles,  "the  po- 
lice power  Is  universally  conceded  to  Include 
everything  essential  to  the  public  safety, 
health,  and  morals.  *  *  *  Beyond  this, 
however,  the  state  may  Interfere  wherever 
the  public  interests  demand  it,  and  in  this 
particular  a  large  discretion  is  vested  in 
the  Legislature  to  determine  not  only  what 
the  interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection  of 
such  interests.  Barbler  v.  Connolly,  113  U. 
S.  27  [5  Sup.  Ct  357,  28  L.  Ed.  923];  Kldd  v. 
Pearson,  128  U.  S.  1  [9  Sup.  Ct.  6,  32  L.  Ed. 
346].  But  to  justify  the  state  in  thus  inter- 
posing its  authority,  it  must  appear,  first, 
that  the  interests  of  the  public  generally,  as 
distinguished  from  those  of  a  particular 
class,  require  such  interference;  and,  second, 
that  the  means  are  reasonably  necessary  for 
the  accomplishment  of  the  purpose.  The 
L^lslature  may  not,  under  the  guise  of  pro- 
tecting the  public  Interests,  arbitrarily  inter- 
fere with  private  business,  or  Impose  unusual 
or  unnecessary  restrictions  upon  lawful  oc- 
cupations." Lawton  v.  Steele,  152  U.  S.  133, 
14  Sup.  Ct.  499,  38  L.  Ed.  385. 

Instances  where  the  police  power  may  be 
validly  exercised  are  the  destruction  of  a 
dilapidated  house  on  a  highway  endangering 
passers-by,  or  blowing  up  houses  In  a  town  to 
stay  a  conflagration,  the  slaughter  of  dis- 
eased cattle,  the  destruction  of  impure  milk 
being  served  to  the  general  public  of  a  com- 
munity, tlie  compulsory  vaccination  of  school 
children,   the  suppression  of  houses   of  ill 


fame,  or  of  obscene  publications,  and  even 
the  regulation  of  railways  and  other  recog- 
nized public  utilities.  All  these  have  direct 
and  obvious  relation  to  the  public  safety, 
health,  morals,  or  general  welfare,  and  this 
relation  Is  immediately  suggested  to  the 
most  ordinary  intelligence  and  perception. 
The  learned  Judge  of  the  circuit  court  in  his 
opinion  forcibly  observes:  "The  act  does  not 
explain  or  even  suggest  any  reason  why  min- 
ing concerns  should  pay  their  employ^  twice 
a  month,  when  railroad,  lumbering,  or  man- 
ufacturing concerns  are  not  required  to  do 
so.  Nor  is  there  any  reason  for  such  class- 
ification and  differentiation  that  occurs  to 
the  mind  of  the  court" 

The  Attorney  General  in  his  ingenious  and 
very  able  brief  lays  much  stress  upon  what 
he  characterizes  as  the  "socio-economic  isola- 
tion of  mining  communities,"  and  argues 
that  mining  corporations  discharge  peculiar 
duties,  of  public  consequence  ahd  concern, 
and  atfectlng  the  general  public  as  dis- 
tinguished from  those  of  certain  communi- 
ties or  localities;  but  we  cannot  accept  this 
as  a  satisfactory  distinction.  Tliat  conten- 
tion was  made  in  MlUett  v.  People,  117  111. 
294,  7  N.  E.  631,  57  Am.  Rep.  869,  in  reliance 
upon  Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
Ed.  77,  but  was  not  approved;  the  court 
saying:  "The  public  are  not  compelled  to 
resort  to  mine  owners  any  more  than  they 
are .  compelled  to  resort  to  the  owners  of 
wood  or  turf,  or  even  to  the  owners  of  grain, 
domestic  animals,  or  to  those  owning  any  of 
the  other  ordinary  necessities  or  convenienc- 
es of  life,  which  form  a  part  of  the  com- 
merce of  the  country.  The  owner  of  a  coal 
mine  is  under  no  obligation  to  obtain  a  li- 
cense from  any  public  authority,  and  there- 
fore when  he  chooses  to  mine  his  coal  he 
exercises  no  franchise."  In  the  same  case 
the  court  said:  "Why  should  the  owner  of 
the  mine,  or  the  agent  in  control  of  the  mine, 
not  be  allowed  to  contract  in  respect  to  mat- 
ters as  to  which  all  other  property  owners 
and  agents  may  contract?  Undoubtedly,  if 
these  sections  (regulating  the  weighing  of 
coal  in  so  far  as  it  nullifles  all  contracts  tor 
mining  coal  which  dispense  with  such  weigh- 
ing) fall  within  the  police  power,  they  may  be 
maintained  on  that  ground;  but  it  Is  quite 
obvious  they  do  not"  And  the  court  also 
cited  with  approval  the  following  passage 
from  Walleys'  Heirs  v.  Kennedy,  2  Terg. 
(Tenn.)  554,  24  Am.  Dec.  511:  "Every  par- 
tial or  private  law  which  directly  proposes 
to  destroy  or  affect  individual  rights,  or 
does  the  same  thing  by  affording  remedies 
leading  to  similar  consequenses,  is  uncon- 
stitutional or  void.  Were  it  othenoise,  odi- 
ous individuals  or  corporate  bodies  tcould 
be  governed  by  one  law,  the  mass  of  the 
community,  and  those  who  made  the  law,  by 
another;  whereas,  a  like  general  law  affect- 
ing the  whole  community  generally  could 
not  have  been  passed."  We  have  been  refer- 
red to  no  consideration  of  the  public  health. 
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safety,  morals,  or  general  welfare  which  can 
justify  this  act  as  the  legitimate  exercise  of 
the  police  power  of  the  state,  and  none  of 
the  cases  relied  on  for  that  purpose,  in  our 
judgment,  are  at  all  analogous  to  the  case  be- 
fore us.  The  complete,  and  to  oUr  minds 
conclusive,  answer  to  the  argument  that  tbla 
case  is  within  the  police  power  is  admirably 
expressed  in  the  language  of  the  court  in  Re 
Jacobs,  98  X.  Y.  114,  60  Am.  Rep.  636: 
"Such  legislation  may  invade  one  class  of 
rights  to-day  and  another  to-morrow;  and 
if  it  can  be  sanctioned  under  the  Constitu- 
tion, while  f&r  removed  in  time,  we  will  not 
be  far  away  In  practical  statesmanship  from 
those  ages  when  governmental  prefects  super- 
vised the  building  of  houses,  the  rearing  of 
cattle,  the  sowing  of  seed,  and  the  reaping  of 
grain,  and  governmental  ordinances  regulat- 
ed the  movements  and  labor  of  artisans,  the 
rate  of  wages,  the  price  of  food,  the  diet  and 
clothing  of  the  people,  and  a  large  range  of 
other  affairs  long  since,  in  all  civilized  lands, 
regarded  as  outside  of  governmental  func- 
tions. Such  governmental  interferences  dis- 
turb the  normal  adjustments  of  the  social 
fabric  and  usually  derange  the  delicate  and 
complicated  machinery  of  industry  and  cause 
a  score  of  ills  whUe  attempting  the  removal 
of  one." 

Ih  Frorer  v.  People,  141  111.  171,  31  N.  E. 
39S,  16  Ia  R.  A.  492,  the  court  said:  "The 
privilege  of  contracting  is  both  a  libertv  and 
a  property  right,  and  if  A.  is  denied  the  right 
to  contract  and  acquire  property  In  a  man- 
ner which  he  has  hitherto  enjoyed  under  the 
law,  and  which  B.,  C,  and  D.  are  still  al- 
lowed by  the  law  to  enjoy,  it  is  clear  that 
he  Is  deprived  of  both  liberty  and  property 
to  the  extent  that  he  is  thus  denied  the 
right  to  contract" 

In  Re  Jacobs,  supra,  the  New  York  Court 
of  Appeals  thus  expressed  the  same  princi- 
ple: "One  may  be  deprived  of  his  liberty, 
and  his  constitutional  right  thereto  violated, 
without  the  actual  restraint  of  his  person. 
'Liberty,'  in  Its  broad  sense,  as  understood 
in  this  country,  means  the  right  not  only 
of  freedom  from  servitude,  imprisonment,  or 
restraint,  but  the  right  of  one '  to  use  his 
faculties  In  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  in  any 
lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation." 

In  State  v.  GoodwUl,  33  W.  Va.  179,  10 
S.  H.  286,  6  L.  R.  A.  621,  25  Am.  St.  Rep. 
863,  the  act  under  consideration,  which  re- 
stricted the  right  of  contract  in  respect  to 
the  method  and  time  of  payment  for  their 
labor,  was  made  applicable  to  all  persons 
or  corporations  engaged  in  mining,  or  manu- 
facturing from  coal  or  other  minerals,  or 
any  other  kind  oi  manufacturing,  and  the 
court  said:  "While  these  terms  include  all 
persons  engaged  in  any  kind  of  manufactur- 
ing, such  as  the  shoemaker,  cigar  maker,  dis- 
tiller, brick  maker,  jeweller,  weaver,  mil- 
liner, tailor,  or  miller,  it  does  not  include  the 


wholesale  merchants  with  their  hundreds  of 
clerks  and  agents,  nor  the  railroad  and  con- 
struction companies,  with  their  thousands  of 
employes.  The  propriety  or  necessity,  if  snch 
exists,  of  applying  the  provisions  of  the  stat- 
ute to  these  latter,  is  equally  as  great,  tf  not 
more  so,  as  it  is  to  any  of  the  former.  The 
rights  and  privileges  of  certain  specified  em- 
ployers are  abridged,  while  others  of  the  same 
class  are  left  free.  •  •  •  When  the  sub- 
ject of  contract  is  lawful,  not  public  in  it$ 
character,  and  the  exercise  of  it  it  pwrtiy 
private  and  personal  to  the  parties,  It  can- 
not be  forholden  or  limited  by  the  Legis- 
lature." The  statute  In  that  case  was  an 
almost  literal  copy  of  a  Pennsylvania  stat- 
ute, declared  In  Godcbarles  t.  Wigeman,  113 
Pa.  431,  6  AtL  S54,  to  be  unconstitutional 
"because  it  prevented  persons  sul  juris  from 
making  their  own  contracts." 

The  logical  and  convincing  test  of  this 
question  is  whether  the  subject  of  contract  is 
public  or  private  in  its  character,  as  expressed 
in  the  West  Virginia  case,  supra,  which  is  in 
that  respect  typical  of  all  the  more  important 
cases  holding  acts  to  be  void  which  interfere 
with  the  liberty  of  contract  St  Louis  &  Iron 
Mountain  R.  R.  y.  Paul,  178  U.  S.  404,  19 
Sup.  Ct  419,  43  L.  Ed.  746,  is  a  typical  case 
of  the  converse  of  the  proposition,  where  the 
subject  of  contract  is  of  a  public  character. 
The  act  in  tliat  case  provided  that  railroad 
companies  should  i>ay  the  wages  of  their 
employes,  without  deduction,  whenever  they 
were  discharged,  and,  if  not  so  paid,  that 
then,  as  a  penalty,  such  wages  should  con- 
tinue at  the  same  rate  until  paid,  during  a 
period  not  exceeding  60  days.  That  act  was 
upheld  as  not  an  infraction  of  the  fourteenth 
amendment  upon  the  distinct  ground,  bow- 
ever,  that  railroad  corporations  "were  cloth- 
ed with  a  public  trust  and  discharged  du- 
ties of  public  consequence  affecting  the  com- 
munity at  large." 

No  case  has  been  dted  from  the  Supreme 
Court  of  the  United  States  which  measures 
up  to  the  contention  of  the  Attorney  General, 
and  which, .  in  snch  event  It  would  be  our 
duty  to  obey. 

We  have,  however,  in  Maryland,  the  case 
of  Luman  v.  Hltcbens,  90  Md.  14,  44  Atl. 
1051,  46  L.  R.  A.  393,  in  which  an  act  of  our 
Legislature  prohibiting  railroad  and  mining 
corporations,  their  officers  or  agents,  from 
selling  or  bartering  goods,  wares,  and  mer- 
chandise in  Allegany  county  to  their  em- 
ployte,  was  held  not  to  have  been  passed  in 
the  exercise'  of  the  police  power  of  the  state, 
and  to  be  repugnant  to  the  fourteenth 
amendment  because  "the  attempted  classi- 
fication was  arbitrary,  and  was  not  made  to 
rest  upon  some  difference  which  bears  a 
resaonable  and  just  relation  to  the  act  the 
thing,  in  respect  of  which  the  classification 
is  proposed." 

We  fully  concur  with  the  circuit  court  that 
that  decision  is  precisely  applicable  to  the 
case  at  bar,  and  that   In  the  absence  of 
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paramount  authority  from  the  Supreme  Court 
of  the  United  States,  It  Is  our  duty  to  fol- 
low the  rallng  In  liuman  y.  Hltchens. 

Without  discussing  the  question  whether, 
as  to  oorporatlons,  this  act  could  be  sus- 
tained as  amending  the  charters  of  either 
domestic  or  foreign  corporations  doing  busi- 
ness In  this  state,  while  stricken  down  as  to 
iDdlTlduals,  we  do  not  think  It  conceivable 
that  the  Legislature  would  have  passed  the 
act  at  all,  if  they  had  anticipated  the  dis- 
crimination which  would  thus  be  worked  in 
favor  of  corporations  as  against  natural  per- 
sons. Nntwell  V.  Aune  Arundel  County,  110 
Md.  668,  78  Atl.  710. 

The  opinion  of  the  learned  Judge  of  the 
drcalt  court  contains  so  thorough  and  im- 
partial a  review  of  the  leading  cases  relied 
on  by  counsel  upon  both  sides  that  we  shall 
direct  It  to  be  published  in  coimection  with 
this  opinion. 

Judgment  aflElrmed. 


STATB  V.  HAMII^  COAL  ft  OOKK  CO. 
(Court  of  Appeals  ot  Maryland.    June  24, 1911.) 

Appeal  from  Circuit  Court,  Garrett  County; 
Robert  R.  HeDderson,  Judge. 

The  Hamill  Coal  ft  Coke  Company  having 
been  indicted  for  an  oflense,  the  State  appeals 
from  a  judgment  sustaining  a  demurrer  to  the 
indictment.    Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PEABCB,  BURKE,  THOMAS,  PAXTISON, 
UBl^BR,  and  STOCKBRIDOB,  JJ. 

Isaac  Lobe  Straus,  Atty.  Oen.,  Julius  O.  Ren- 
ninger,  and  David  J.  Lewis,  for  the  State.  Gil- 
mer S.  Hamill  and  Edward  H.  Sincell,  for  ap- 
pellees. 

PKARCBL  J.  This  case  being  in  all  respects 
mmilar  to  the  case  of  State  v.  Potomac  Valley 
Coal  Company  of  Garrett  County,  81  Atl.  686, 
and  having  been  argued  together  with  that  case, 
the  judgment  will,  for  the  reasons  there  given, 
be  affirmed. 

Judgment  affirmed. 


GOODMAN  V.  SAPBRSTEIN. 
(Court  of  Appeals  of  Maryland.    June  22,  1911.) 

1.  Appcai,  AMD  Ebbob   rt   1058»)— Habmlksb 
Kbbob— Exclusion  of  Evidehcx. 

Where  evidence  is  subsequently  admitted, 
without  objection,  which  was  originally  exclud- 
ed, such  exclusion  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4195,  4200-4206;  Dec.  Dig. 
i  1(68.*] 

2.  EXCEPTIOIIS,    Bmx  0»   (i   56*)— Pbbsknta- 

TION    OF  GBODNDS   OF  KKVIEW— SUFFICIENCY 

OF  Bill  of  Exceptions. 

A  bill  of  exceptions  which  is  not  signed  by 
the  court  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  {!  94-96 ;  Dec.  Dig.  i  56*1 

3.  Appkai.  ahd  Ebbob  (S  688*)— Exceptions— 
Cokpetbnot  of  Judos— Review. 

An  exception  to  the  competency  of  a  judge 
to  make  any  order  in  the  case,  because  he  fur- 


nished security  when  the  defendant  laid  a  rule 
for  security  for  costs  upon  the  plaintiff,  cannot 
be  sustained,  where  neither  the  docket  entries 
nor  the  record  disclose  any  order  made  by  such 
judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  (  688.*] 

4.  Depositions  (I  65«)— Cboss-Examination. 

Under  Code  Pub.  Gen.  Laws  1904,  art  85, 
(  17,  providing  for  the  taking  of  depositions,  a 
party  who  has  been  served  with  notice  that  the 
opposite  party  deires  to  take  depositions  has  a' 
rfeht  to  attend  in  person  and  cross-examine  a 
witness,  even  though  the  other  party  submits 
written  interrogatories. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  SS  142-145;    Dec.  Dig.  S  «5.*1 

5.  Depositions  (I  111*)  —  Admissibilitt  — 
Waiver  of  Objections. 

Where,  upon  notice  of  the  taking  of  depo- 
sitions, the  party  served  appears  and  demands 
a  right  to  cross-examine,  and  the  court,  upon  a 
refusal,  remands  the  depositions  to  permit  such 
cross-examination,  an  appearance  thereafter 
and  a  cross-examination  or  the  witnesses,  taken 
with  the  original  appearance  and  demand, 
waives  any  possible  objection  to  the  admissibil- 
ity of  the  depositions  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  §  111.*] 

6.  Appeal  and  Ebbob  (|  1083*)— HABioJias 
Ebrob.  .      .        .  , 

Where  a  defendant,  m  an  action  for  a  bal- 
ance due  on  a  sale  of  certain  goods,  claimed  the 
right  to  cross-examine  on  the  taking  of  deposi- 
tions by  the  plaintiff,  and  the  court  remanded 
the  depositions  taken  for  the  purpose  of  allow- 
ing such  cross-examination,  the  defendant  was 
not  prejudiced  by  the  order  of  remand  and  an 
exception  thereto  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  "«  4062-4062;  Dec.  Dig.  I 
1033.*] 

7.  \PPEAI,  AND  Ebbob  ({  237*)— Rksebvation 
OF  Grounds  —  Motion  to  Exclude  at 
Close. 

No  error  can  be  imputed  to  a  trial  court  m 
overruling  a  motion  to  strike  out  a  certain  an- 
swer, where  the  court  admitted  It,  subject  to 
objection,  and  it  was  not  followed  up  by  a  mo- 
tion for  its  exclusion  at  the  close  of  aU  the 
party's  evidence. 

[Ed.  Note.— For  other  cases,  see  Appe^  and 
Efror,  Cent.  Dig.  $§  1386-1388;  Dec.  Dig.  i 
237;*    Trial,  Cent.  Dig.  if  228-2o2.] 

&  Trial  (8  53*)  — Evidence  — Effect  — R«r- 

EBENCE   TO   DOCUMENT. 

Where,  in  an  action  for  balance  due  on  a 
sale  of  goods,  a  shipping  receipt,  purporting  to 
be  for  the  goods  in  suit,  has  been  properly  pro- 
duced and  identified,  reference  to  it  may  be 
made  in  the  testimony  of  other  witnesses. 

[Ed.  Note.— For  other  «ases,  see  Trial,  Dec 
Dig.  g  53.*] 

9.  Pbincipal  and  Agent  (|  24*)— Question 
FOB  JuBY— Weight  of  Evidence. 

In  an  action  for  a  balance  due  on  goods 
sold,  evidence  which  tended  to  prove  the  au- 
thority of  a  son  of  the  defendant  to  sign  letters 
in  relation  to  the  business  carried  on  by  his 
father,  under  his  mother's  name,  having  been 
admitted  to  prove  the  signatures  to  certain 
original  letters  introduced,  and  to  establish  the 
authority  of  the  person  signing  the  letters  to 
bind  the  defendant,  the  weight  and  sufficiency 
of  the  evidence  was  for  the  jury  In  the  trial 
court 

[Ed.  Note— For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  I  24.*] 
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10.  Evidence  (|  71»)  — Documehtabt  — Lbt- 
TEBs— Foundation. 

Proof  of  the  mailing  of  original  letters 
taises  the  presumption  of  their  receipt  by  the 
addressee. 

[Ed.    Note.—For  other   cases,    see   Evidence, 
Cent.  Dig.  f  92 ;  Dec.  Dig.  {  71. •] 

11.  Evidence  (§  174*)— Best  and  Secondabt 
Evidence— Cakbon  Copies  of  Lettebs. 

Carbon  copies  of  letters  shown  to  have' been 
sent  by  the  party  offering  the  copies  in  evidence 
are  properly  admitted,  when  their  custody  is 
properly  proven,  being  regarded  as  duplicate 
originals. 

[Ejd.    Note. — For  other  cases,   see    Evidence, 
Cent.  Dig.  §«  561-569;    Dec.  Dig.  |  174.*] 

12.  Tbial   (I  417*)— Waivkb   or  Ebbob— Ke- 
msAL  to  Dibect  Vebdict. 

Where  a  defendant,  in  an  action  for  a  bal- 
ance on  goods  sold,  offered,  at  the  close  of 
plaintiff's  case,  two  prayers,  designed  to  with- 
draw the  case  from  the  jury,  and  upon  their 
refusal  went  on  and  introduced  evidence  to  sup- 
port his  own  contention,  he  cannot  complain  of 
such  refusal  as  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  980;   Dec.  Dig.  {  417.^ 

13.  Sales  (§  35S*)— Dakaoes— Bvidbncb— Ad- 

tUSSIBILITT. 

In  an  action  for  a  balance  due  on  goods 
sold,  evidence  as  to  damages  by  reason  of  non- 
delivery thereof  on  a  certain  day  is  not  admis- 
sible on  behalf  of  the  defendant,  where  time 
was  not  shown  to  have  been  of  the  essence  of 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  358.*] 

14.  Sales  (g  358*)  —  Damages  —  Action  fob 
Pbice— Evidence— Admissibilitt. 

In  an  action  for  a  balance  due  on  goods 
sold,  evidence  as  to  damages  to  the  defendant 
for  failure  to  deliver  at  a  certain  time  is  wholly 
speculative  and  conjecturable,  and  is  not  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Deo. 
Dig.  S  358.*] 

15.  Tbial  ({  229*)— iNBTBucnona— lDKRncAi< 

INBTBTJCTIONS. 

A  request  for  two  identical  instructions  is 
improper,  as  the  giving  of  them  would  have  a 
tendency   to  confuse  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  513 :    Dec.  Dig.  {  229.*] 

16.  Tbial    (|   253*)  —  Submission   of   All 
Facts. 

An  instruction  which  segregates  from  all 
the  facts  in  evidence  a  particular  fact  or  facts, 
and  directs  the  finding  of  a  verdict  upon  such 
segregated  facts,  is  improper, 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  612-^23 ;    Dec.  Dig.  (  253.*] 

17.  Tbial  ({  253*)  —  Inbtbuctions  —  Submis- 
sion OF  All  Facts. 

In  an  action  for  a  balance  dae  on  goods 
sold,  a  prayer,  asked  bv  the  defendant,  which 
failed  to  submit  to  the  jury  the  question  of  the 
ncceijtance  of  the  goods  shipped  by  the  plain- 
tiff, is  improper,  as  omitting  an  essential  fact 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  612-623 ;   Dec  Dig.  {  253.*] 

18.  Sales   (5   347*)— Action  fob   Pbice— De- 
fenses. 

And  a  prayer,  asking  a  direction  to  find  for 
the  defendant  on  a  finding  that  the  goods  sued 
for  were  not  delivered  by  a  certain  date,  is  im- 
proper, where  there  ia  no  showing  that  time 
was  of  the  essence. 

[Ed.   Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  347.*] 


Appeal  from  Clicalt  Court,  Wlcomioo  Coun- 
ty; B.  Stanley  Toadvin,  Judge. 

Action  by  Isaac  Sapersteln  against  Annie 
Goodman.  From  a  Judgment  for  plalntiir, 
defraidant  appeals.    A£9rmed. 

Argaed  before  BOYD,  C.  J.,  and  BRIS- 
COE, PATTISON,  UBNEB,  and  8TOCK- 
BRIDOE,  JJ. 

A.  P.  Barnes,  for  appellant  John  W.  Sta- 
ton  and  Ellegood,  Freeny  &  Wailes,  for  ap- 
pdlee. 

STOCKBRIDGE,  J.  Isaac  Sapersteln 
brougbt  suit  In  tbe  drcolt  court  of  Worcester 
county  to  recover  from  Annie  Goodman  tbe 
sum  of  $242,  as  balance  due  him  upon  a  sale 
of  certain  clothing  made  to  her,  througb  her 
manager  and  husband,  William  Goodman. 
The  suit  was  In  assumpsit  upon  the  common 
counts.  General  issue  pleas  were  filed,  and 
upon  the  pleadings  so  made  up  the  case  came 
on  to  trial,  after  having  been  removed  from 
the  circuit  court  of  Worcester  county  to  that 
of  Wicomico. 

[1]  The  exceptions  which  bring  the  case 
before  this  court  are  31  In  number,  but  the 
points  Involved  are  within'  a  very  narrow 
compass,  and  some  of  them  can  be  disposed 
of  briefly.  Thus  the  twenty-sixth  and  twen- 
ty-seventh exceptions  are  In  terms  waived 
by  the  appellant  In  her  brief;  and  the  twen- 
ty-eighth exception,  which  was  taken  to  the 
refusal  of  the  court  to  permit  oral  testimony 
as  to  the  contents  of  certain  letters,  written 
In  the  Hebrew  language  by  the  husbaud  of 
the  defendant  to  the  plaintiff,  Is  immaterial, 
as  the  evidence  then  excluded  was  subse- 
quently given  without  objection. 

[2]  The  third  bill  of  exceptions  was  not 
signed  by  the  court  below,  and  therefore  can- 
not be  considered  by  this  court.  Central  Ry. 
Co.  V.  Coleman,  80  Md.  328,  30  Atl.  918; 
Scfaaeffer  r.  Insurance  Co.,  80  Md.  563,  31 
Atl.  317,  46  Am.  St  Rep.  361. 

[3]  The  second  exception  Is  to  the  compe- 
tency of  Judge  Robley  D.  Jones  to  make  any 
order  In  the  case.  His  sole  connection  with 
the  case  seems  to  have  been  that  when  the 
defendant  laid  a  rule  for  security  for  costs 
upon  the  plaintiff  that  security  was  furnish- 
ed by  Mr.  (subsequently  Judge)  Jones;  bat 
neither  the  docket  entries  nor  the  record 
In  this  case  anywhere  discloses  upon  its  face 
any  order  as  made  by  him  In  the  prosrees  of 
the  case,  and  therefore  furnishes  nothing  up- 
on which  to  base  this  exception. 

[4-6]  The  testimony  on  behalf  of  the  plain- 
tiff was  taken  by  way  of  depositions,  and 
these  depositions  are  the  basis  of  a  large 
number  of  the  exceptions  contained  in  the 
record.  Under  the  original  notice  for  the 
taking  of  the  depositions,  writtrai  Interroga- 
tories were  submitted  on  behalf  of  the  plain- 
tiff, while  the  defendant  appeared  in  person 
and  claimed  the  right  to  cross-examine — a 
right  which  the  notary  before  whom  the  dep- 
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ositlons  were  taken  refused  to  recognize; 
and  it  was  to  the  admlssibUity  of  tbese  dep- 
ositions after  the  trial  court  had  remanded 
them,  for  the  purpose  of  permitting  the  cross- 
examination  of  plaintiff's  witnesses,  that  the 
first  exception  was  taken.  While  the  prac- 
tice In  regard  to  the  taking  of  depositions  un- 
der section  17  of  article  35,  Code  1904,  has 
not  been  very  definitely  established,  it  is 
manifest  that  If  a  party  upon  whom  notice 
of  the  taking  of  depositions  had  been  served 
proffers  to  attend  In  person  and  cross-examine 
the  witnesses  such  party  has  an  undoubted 
right  BO  to  do.  The  defendant  did  this,  both 
under  the  original  notice  and  under  the  re- 
mand, and  by  bo  doing  waived  all  possible 
objection  to  the  admissibility  of  the  deposi- 
tions as  a  whole.  Jackson  t.  Jackson,  80 
Md.  176,  30  AU.  762.  Moreover,  the  defend- 
ant was  certainly  not  prejudiced  by  the  or- 
der of  remand,  which  gave  to  her  the  oppor- 
tunity of  cross-examination,  which  had  been 
erroneously  refused  to  her  In  the  first  in- 
stance by  the  notary  taking  the  deposition. 

The  fourth,  fifth,  sixth,  seventh,  eighth, 
fourteenth,  fifteenth,  sixteenth,  seventeenth, 
eighteenth,  and  nineteenth  exceptions  were 
each  and  all  of  them  exceptions  taken  to  dif- 
ferent portions  of  the  evidence  taken  under 
depositions  on  behalf  of  the  plaintiff,  and 
the  defendant's  alleged  ground  of  objection 
in  each  of  these  instances  Is  the  same  a.<i 
that  of  her  first  exception,  and  what  has 
been  said  In  regard  to  that  applies  equally  to 
these. 

[7]  No  reference  is  made  upon  the  brief  of 
the  appellant  to  the  eleventh  exception, 
which  was  to  the  ruling  of  the  trial  court 
upon  the  motion  to  strike  out  the  answer  of 
the  witness  Annie  Saron  with  regard  to  a 
certain  letter  and  shipment  The  action  of 
the  court  does  not  appear  to  have  been  a 
final  ruling  upon  the  admissibility  of  this  an- 
swer. It  is  not  always  possible  for  a  trial 
court  to  control  the  order  of  proof  (Mills  v. 
Bailey,  88  Md.  320,  41  AtL  780),  and  espe- 
cially Is  that  true  where  a  portion  of  the  ev- 
idence Is  in  the  form  of  depositions.  In  such 
cases  all  that  the  trial  court  can  do  Is  to 
admit,  subject  to  objection,  and  hold  the  ev- 
idence liable  to  be  stricken  out  upon  motion 
presented  at  the  proper  time,  and  in  the 
present  case  that  is  exactly  what  was  done; 
and  the  evidence  thus  In,  not  having  been 
followed  up  by  any  motion  for  Its  exclusion 
at  the  end  of  the  plaintiff's  evidence,  no  er- 
ror can  be  Imputed  to  the  trial  court  In  this 
regard. 

[a]  The  exceptions  numbered  12,  20,  22, 
23,  and  24  all  bear,  in  one  form  or  another, 
upon  evidence  in  regard  to  the  shipping  re- 
ceipt,- offered  by  the  plaintiff,  of  the  goods 
which  had  been  forwarded  to  the  defendant 
The  story  of  that  receipt  is  fuUy  told  in  the 
evidence  given  by  the  witness  Solomon,  who 
testified  to  having  i)er8onally  fastened  up 
the  box  or  case  In  which  the  goods  destined 


for  A.  Goodman  had  been  packed;  and  that 
he  received  the  paper  offered  in  the  evidence 
of  the  plaintiff,  and  called  the  "shipping  re- 
ceipt," "from  the  railroad  truckman,  show- 
ing that  the  case  of  clothing  was. shipped  to 
A.  Goodman,  Snow  Hill,  Md.,  via  Fenn  Rail- 
road." With  this  receipt  produced  and 
identified,  the  references  to  It  made  In  the 
evidence  of  the  witnesses  Saron  and  Saper- 
stein  were  clearly  admissible. 

[9]  The  exceptions  9, 10,  and  13  were  each 
of  them  reserved  to  the  admission  in  evi- 
dence, during  the  examination  of  the  witness 
Annie  Saron,  of  certain  letters  received  by 
the  plaintiff,  in  dne  course  of  mall,  on  the 
letter  head  of,  and  purporting  to  come  from, 
the  defendant,  and  also  to  carbon  or  mani- 
fold copies  of  certain  letters  sent  by  the 
plaintiff  to  the  defendant.  With  regard  to 
this  evidence,  it  is  contended  that  the  burden 
was  upon  the  plaintiff  (1)  to  prove  the  sig- 
natures to  the  letters,  so  far  as  they  were 
originals;  (2)  the  authority  of  the  person 
signing  the  letters  to  bind  the  defendant; 
and  (3)  that,  in  so  far  as  they  purported  to 
be  copies,  tiiey  were  entirely  inadmissible. 
The  learned  judge  before  whom  the  case  was 
tried,  upon  the  first  and  second  of  the  propo- 
sitions, held  the  plaintiff  to  the  strict  rule 
of  law,  and  that  burden  the  plaintiff  en- 
deavored to  meet  by  placing  upon  the  stand 
the  witness  Staton.  His  evidence,  whether 
strong  or  weak,  undoubtedly  tended  to  es- 
tablish the  authority  of  Jesse  Goodman  to 
sign  letters  In  relation  to  the  business  car- 
ried on  by  his  father^  under  his  mother's 
name;  and,  while  the  evidence  of  Mr.  and 
Mrs.  Goodman  both  flatly  denied  the  exist-, 
ence  of  any  such  authority,  the  amount  of 
credence  to  be  given  to  the  testimony  of  the 
witness  Staton  was  a  question  to  be  passed 
upon  by  the  jury.  What  has  been  said  in 
this  connection  Is  sufficient  to  dispose  of  the 
twenty-first  exception. 

[10,11]  The  carbon  copies  of  the  letters 
from  the  plaintiff  to  the  defendant  were 
properly  admitted.  Proof  was  given  by  the 
witness  Saron  of  the  mailing  of  the  origi- 
nals, which  raised  the  presumption  of  their 
receipt  by  the  addressee  (Bank  v.  Raney,  77 
Md.  321,  26  Atl.  119);  and  carbon  copies  of 
such  letters,  when  their  custody  is  properly 
proven,  are  regarded  as  duplicate  originals. 
Harvester  Co.  v.  Elfstrom,  101  Minn.  263, 
112  N.  W.  252,  12  li.  R.  A.  (N.  S.)  343,  118 
Am.  St  Rep.  626;  Ches.  A  Ohio  Ry.  Co.  t. 
Stock,  104  Va.  97,  51  S.  S.  161. 

[12]  At  the  conclusion  of  the  plaintiff's 
case,  the  defendant  offered  two  prayers,  de- 
signed to  withdraw  the  case  from  the  consid- 
eration of  the  Jury,  and  the  refusal  of  these 
constitutes  the  ground  of  the  twenty-fifth  ex- 
ception. The  court  having  refused  these 
prayers,  the  defendant  then  proceeded  to  of- 
fer testimony  In  support  of  her  contention. 
By  so  doing  she  waived  any  rights  she  may 
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have  had  to  Insist  upon  these  prayers  In  this 
cuurt,  and  the  ruling  of  the  court  on  them  Is 
not  open  for  review  here.  Barabasz  v.  Ka- 
bat,  91  Md.  63,  46  Atl.  337 ;  Un.  Bys.  Co.  v. 
Deane,  93  Md.  619,  49  Atl.  923,  64  L.  B.  A. 
042,  86  Am.  St  Bep.  453;  N.  Y.,  etc..  By.  Go. 
V.  Jones,  94  Md.  24,  50  Atl.  423;  West  Md. 
B.  B.  Co.  T.  Shirt,  95  Md.  637,  53  AO.  969; 
Vonderhorst  Br.  Co.  v.  Amrhlne,  98  Md.  406, 
50  Atl.  833;  Keyser  v.  Warfleld,  100  Md.  72, 
69  Atl.  189;  Wells,  etc..  Council  v.  Littleton, 
100  Md.  416,  60  Atl.  22 ;  Bernhelmer  v.  Beck- 
er, 102  Md.  260,  62  Atl.  526,  3  L.  B.  A.  (N. 
S.)  2^1,  111  Am.  St  Bep.  366;  Johnson  T. 
Johnson,  105  Md.  81,  65  AU.  918,  121  Am. 
St  Bep.  570;  Jarrell  v.  Young.  105  Md.  280, 
66  Atl.  50,  23  L.  B.  A.  (N.  S.)  367;  Penn.  B. 
B.  Co.  V.  CecU,  111  Md.  298,  73  Atl.  820. 

[13,14]  The  twenty-ninth  and  thirtieth  ex- 
ceptions were  taken  to  the  refusal  of  the 
trial  court  to  admit  evidence  of  damages  to 
the  defendant,  by  reason  of  the  nondelivery, 
on  the  Ist  of  September,  of  the  goods  sold. 
These  rulings  were  correct,  first,  because  no 
evidence  had  been  adduced  to  show  that 
'time  was  of  the  essence  of  the  agreement  to 
purchase  and,  secondly,  because,  as  has  been 
often  held  by  the  court,  the  character  of 
damage  sought  to  be  introduced  was  wholly 
speculative  and  conjectural. 

[IS,  16]  The  only  remaining  exception  is 
that  relating  to  the  prayers  granted  by  thte 
cotirt  The  defendant's  second  and  third 
prayers  as  offered  were  identical,  and  each 
of  them  was  granted  by  the  court  with  a 
modification.  To  ask  two  instructions  in 
Identical  language  must  inevitably  have  a 
tendency  to  confuse  the  Jury,  and  there  was 
no  error  la  the  rejection  of  these  prayers. 
The  modification  as  added  by  the  court  sub- 
mitted to  the  Jury  the  effect  of  the  promise 
of  the  defendant  to  pay  for  the  goods  before 
or  after  the  giving  of  the  check  for  ■  $100. 
This  was  essential  to  these  prayers,  because 
it  is  error  to  segregate  from  the  evidence  of 
a  case  a  particular  fact  or  facts,  without  re- 
gard to  other  facts  of  which  there  has  been 
evidence,  and  then  direct  the  Jury  to  find  a 
verdict  upon  such  segregated  facts.  Jackson 
V.  Jackson,  80  Md.  192,  30  Atl.  762. 

[1 7, 1 6]  The  first  prayer  of  the  defendant 
was  i)roperly  refused,  because  it  failed  to 
submit  to  the  Jury  the  question  of  the  ac- 
ceptance or  not  of  (he  goods  shipped  by  the 
plaintiff,  and  also  for  the  reason  that  It  di- 
rects the  Jury  to  find  for  the  defendant,  if  it 
shall  find  that  the  goods  were  not  delivered 
by  a  certain  date ;  there  having  been  no  evi- 
dence before  the  Jury  that  time  was  of  the 
essence  of  the  contract 

The  record  does  not  show  the  plaintiff's 
prayers  as  originally  presented  to  the  court, 
only  the  form  In  which  they  were  granted 
after  amendment;  and,  without  protracting 
this  opinion  unduly,  it  is  sufficient  to  say 


that  these  prayers,  taken  In  connectloii  with 
the  prayers  of  the  defendant  as  granted, 
fairly  placed  the  case  before  the  Jury. 
Judgment  affirmed,  with  costs. 


LABBANCHB  v.  ST.  JEAN  BAPTISTB 

SOCIETY. 

(Supreme  Court  of  New  Hampshire.    HiUa- 

borough.     Nov.  7,  1911.) 

1.  Tnsubance  (I  756*)— MtJTUAi,  BKiranT  So- 
ciETT— Bight  to  Benetcts. 

Where  the  by-laws  of  a  benefit  society  pro- 
vided that  insurance  was  payable  to  the  widow 
and  heirs  only  of  a  member  in  good  standing, 
and,  in  addition  to  the  payment  of  special  as- 
sessmenta,  each  member  to  be  in  good  standing 
was  reqmred  to  pay  regular  monthly  dues,  the 
administrator  of  a  member  who  at  the  time  of 
his  death  was  in  arrears  for  tmth  aasessments 
and  dues  could  not  recover  the  insurance  benefit 
in  the  absence  of  proof  of  waiver,  though  no  ac- 
tion had  been  taken  to  expel  deceased  or  de- 
prive him  of  his  membership. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1917 ;   Dec.  Dig.  {  756.*] 

2.  INBURAHCE     (|     756*}— ASBESSMKRTS— NOH- 
PATMENT— WaIVEK. 

A  by-law  providing  for  the  suspension  of  a 
person  insured  for  nonpayment  of  assessment) 
or  dues  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1907 ;    De&  Dig.  g  755.*] 

3.  Insurance     (g     756*)— Mutuai.    BKNcnr 
Society— iSuBPKNSiON— Waiver. 

Where  members  of  a  mutual  benefit  society 
were  suspended  without  action  of  the  society 
for  nonpayment  of  dues  and  assessments,  that 
no  action  was  ttfken  by  which  insured  after 
suspension  for  nonpayment  of  dues  and  assess- 
ments was  deprived  of  his  membership,  and 
that  the  names  of  suspended  members  were 
carried  on  the  books,  did  not  constitute  a  waiver 
of  the  suspension. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  gg  1907-1916;  Dec.  IHg.  g  755.*] 

Transferred  from  Superior  Court,  HiUsbor- 
ough  County;   Plummer,  Judge. 

Action  by  Oeorge  Labranche,  as  adminis- 
trator of  the  estate  of  Alphonse  Labranche, 
deceased,  against  the  St  Jean  Baptlste  Socie- 
ty for  funeral  benefits  and  life  insurance.  Case 
transferred  from  superior  court  on  agreed 
statement  of  facts.  Judgment  for  defendant 
on  the  case  agreed. 

The  defendant  Is  a  fraternal  beneficiary 
association,  providing  by  assessments  for  sick 
benefits  and  funeral  expenses,  and  also  hav- 
ing an  insurance  fund  provided  by  a  sepa- 
rate assessment  of  $1.50  for  each  membor. 
As  to  sick  and  funeral  benefits,  the  by-laws 
provide  that  "a  member  who  shall  fall  to 
pay  his  dues  at  the  general  meeting  of  each 
month  shall  forfeit  his  right  to  vote  and.  to 
the  benefits  as  long  as  he  shall  continue  to 
be  in  arrears."  The  Insurance  provided  by 
the  special  assessment  of  $1.50  per  member 
Is  payable  to  the  widow  or  heirs  "of  a  mem- 
ber in  good  standing  with  the  society." 
There  Is  also  a  provision  for  dropping  from 
the  rolls  members  who  are  90  days  in  arrears 
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on  tbeir  reea^'  assessmentB.  and  one  that 
the  special  assessment  Is  "jpayable  within 
30  days  nnder  penalty  of  expulsion."  The 
plaintiff's  Intestate  was  In  arrears  on  both 
classes  of  assessments  on  Novemher  21,  1907, 
when  the  society  voted  to  notify  all  mem- 
bers that  they  mnst  pay  the  special  as- 
sessment before  the  next  general  meeting  to 
be  held  December  19th.  Labranche  was  noti- 
fied, bat  died  December  IBth  without  having 
paid.  At  the  meeting  on  December  19th  the 
names  of  five  others  who  failed  to  comply 
with  the  notice  were  stricken  from  the  rolls. 
No  action  was  taken  as  to  Labranche's  mem- 
bership nntll  after  January,  1908.  The  rec- 
ords of  the  society  show  that  the  provisions 
of  the  by-laws  governing  the  payment  of  dues 
and  special  assessments  have  not  been  strict- 
ly oiforced,  that  names  of  members  In  ar- 
rears have  been  carried  on  the  books,  and 
that  tbe  procedure  adopted  was  to  report  this 
fact  to  a  regular  meeting,  when  it  would  be 
voted  that  they  be  notified  to  pay.  If  they 
then  refused  to  jiay,  the  fact  wonld  be  re- 
ported to  the  next  meeting,  wh^  the  delln- 
qnmts  wonld  be  expelled. 

Henry  A.  Bnrqne,  for  plaintiff.  Hosea  W. 
Parker,  for  dtfendant. 

PEASLEE,  J.  [1]  As  to  the  funeral  bene- 
fit, the  plaintiff  concedes  that  he  cannot  re- 
cover unless  there  has  been  a  waiver  of  the 
provisions  In  the  defendants'  by-laws;  but, 
as  to  the  Insurance  provided  by  the  special 
assessment,  he  contends  that  he  is  entitled  to 
recover  in  any  event  because  the  only  pen- 
alty provided  for  tbe  nonpayment  of  this 
assessment  le  expulsion  from  the  society,  and 
no  such  action  had  been  taken.  The  fallacy 
in  this  position  lies  In  Its  failure  to  take  Into 
account  all  the  conditions  imposed  upon  one 
claiming  to  recover  the  Insurance.  If  tbe 
member  failed  to  pay  this  special  assessment, 
the  society  might  expel  him,  but  until  It  did 
KO,  the  nonpayment  did  not  affect  his  riglits. 
This  was  a  part  of  the  insurance  contract, 
but  It  was  not  the  whole  agreement.  Tbe 
money  was  payable  only  to  tbe  represeuta- 
tires  of  "a  member  In  good  standing  with 
the  society."  If  for  any  cause  his  good 
{Standing  was  lost,  the  claim  to  the  insurance 
was  lost  also.  In  addition  to  his  agreement 
to  pay  the  special  assessments,  be  vraa  under 
obligation  to  pay  his  regiilar  monthly  dues. 
If  he  became  In  arrears  as  to  these,  be  was 
deprived  of  his  right  to  vote  in  the  society's 
meetings  and  of  any  claim  to  sick  or  funeral 
lenefits.  To  use  the  language  of  the  by-laws 
be  was  not  "a  member  in  good  standing  with 
the  society."  No  action  on  the  part  of  the 
society  was  necessary  to  make  the  provision 
operative.  Failure  to  pay  created  the  con- 
dition described  and  deprived  the  member  of 
tbe  benefits  nntll  be  paid  up  his  arrearages. 
It  deprives  the  plaintiff  of  the  funeral  bene- 
fits by  virtue  of  tbe  condition  which  he  ad- 


mits applies  to  the  situation;  and  it  deprives 
him  of  the  insurance  through  the  proviso  that 
a  participant  therein  must  claim  through  a 
member  in  good  standing.  On  neither  branch 
of  the  case  can  there  be  a  recovery  unless 
there  has  been  a  waiver. 

[2]  It  is  well  settled  that  a  by-law  provid- 
ing for  the  suspension  of  a  x)er8on  Insured  for 
nonpayment  of  assessments  or  premiums  may 
be  waived.  Lally  v.  Insurance  Co.,  75  N. 
H.  188,  72  Ati.  208;  Salvall  v.  Foresters,  70 
N.  H.  635,  60  Atl.  100.  The  question  of 
waiver  is  one  of  fact,  and  is  not  stated  as 
a  part  of  the  agreed  case. 

[S]  The  facts  that  no  action  had  ever  been 
taken  by  the  society  to  suspend  a  member 
until  after  notice,  and  that  the  names  of 
memb^s  in  arrears  for  monthly  dues  were 
carried  upon  the  books,  do  not  settle  tbe  con- 
troversy. No  action  by  the  society  was 
necessary  to  create  a  suspension,  and  mem- 
bers who  were  in  arrears  for  dues  were 
suspended  by  virtue  of  that  fact  alone. 
While  suspended,  their  names  were  properly 
kept  on  the  books.  They  were  still  members, 
though  not  members  in  good  standing.  It 
does  not  appear  how  long  the  society  had 
been  in  existence,  nor  whether  its  business 
had  been  such  that  occasions  for  action  upon 
the  cases  of  delinquents  had  been  numerous. 
It  is  not  stated  that  Labranche  knew  of  or 
relied  upon  the  practice  to  disregard  the  by- 
laws. The  action  taken  by  the  society  in 
November,  whereby  members  in  arrears  were 
given  until  December  19  to  pay  their  ar- 
rearages, related  to  expulsion  for  failure 
to  pay  special  assessments  only.  It  had  no 
bearing  upon  the  suspension  of  members  for 
other  delinquencies.  In  short,  the  agreed 
case  merely  states  facts,  from  which  .the 
essential  fact  of  waiver  might  be  found. 

As  the  case  stands,  there  should  be  Judg- 
ment for  the  defendant.  Whether,  upon  an 
application  in  the  nature  of  a  petition  for  a 
new  trial,  the  plaintiff  should  be  relieved 
from  his  agreement  and  granted  a  trial  of 
the  fact  on  the  question  of  waiver,  is  a  mat- 
ter to  be  determined  by  the  superior  court 
Dame  v.  Woods,  73  N.  H.  391,  62  Atl.  879. 

Case  discharged.    All  concurred. 


ABBOTT  T.  ABBOTT  et  al. 
(Supreme  Court  of  New  Hampshire.     Belknap. 

Nov.  7,  1911.) 
Wnxs  (|  682*)— Devise— Tbust—Titi.*. 

A  will  in  terms  giving  to  the  executor  in 
trust  for  tbe  benefit  of  E.  a  house,  the  trustee 
to  expend  tbe  income  thereof,  at  such  times  and 
in  such  -amounts  as  may  in  his  judgment  seem 
best,  in  paying  for  tbe  comforts  and  necessaries 
of  life  01  E.,  and  authorizing  the  trustee,  when- 
ever it  may  in  his  judgment  appear  for  tbe 
best  interests  of  £}.,  to  sell  tbe  property,  and 
pay  the  proceeds  to  E.,  for  her  sole  use  and 
disposition,  and  providing  that,  if  E.  dies  be- 
fore the  sale  thereof,  it  shall  go  to  certain  oth- 
ers, does  not  make  a  devise  to  tbe  use  of  E., 
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which,  executed  oj  the  statute,  vould  give  her 
the  legal  title,  but  creates  a  trust  in  the  ex- 
ecutor, with  a  diBcretion  as  to  expending  the 
Income  and  selling  the  property,  with  a  gift 
over  at  the  death  of  E.,  in  case  sale  has  not 
then  been  made ;  so  that  no  title  to  the  land, 
legal  or  equitable,  Is  vested  in  E.,  and  therefore 
sale  of  it  on  execution  against  her  gives  no  ti- 
tle. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §g  1607-1611 ;   Dec  Dig.  {  682.*] 

Transferred  from  Superior  Court,  Belknap 
County;  Plummer,  Judge. 

Petition  b7  E.  O.  Abbott,  administrator, 
against  Emma  J.  Abbott  and  F.  W.  Fowler, 
trustee,  for  partition.  Transferred  without 
ruling  from  tbe  superior  court  on  an  agreed 
statement  of  facts.    Petition  dismissed. 

Tbe  will  of  the  mother  of  Emma  J.  Abbott, 
one  of  the  defendants,  which  has  been  duly 
proved  and  allowed,  contained  the  following 
clause:  "E^fth.  I  give,  bequeath,  and  devise 
to  my  executor  hereinafter  named,  In  trust 
for  the  benefit  of  my  daughter,  Emma  J.  Ab- 
bott, tbe  one  half  of  the  dwelling-bouse  sit- 
uated at  No.  17  Laurel  street,  at  Lakeport, 
In  Laconla,  N.  H.,  said  trustee  to  expend  the 
income  thereof,  at  such  times  and  in  such 
amounts  as  may  In  his  judgment  seem  best, 
in  paying  for  the  comforts  and  necessaries 
of  life  for  the  said  Emma  J.  Abbott's  person- 
al use,  first  using  from  saih  Income  whatever 
may  be  required  to  keep  said  property  In 
good  and  sufiicient  repair;  and  I  authorize 
said  trustee,  whenever  It  may  appear  in  his 
Judgment  for  tbe  best  interests  of  my  said 
daughter,  to  sell  said  property,  execute  a 
good  and  sufficient  deed  to  the  purchaser 
thereof,  and  to  pay  the  proceeds  of  said  sale, 
after  deducting  the  lawful  fees  and  expenses 
therefrom,  to  my  said  daughter,  for  ber  sole 
use  and  disposition.  In  the  case  of  the  death 
of  my  said  daughter  before  the  sale  of  said 
property,  the  same  to  go  to  said  Arthur  D.  and 
Edgar  H.  Elklns  in  equal  shares."  The 
defendant  Fowler  Is  trustee  under  the  vrill, 
but  has  not  expended  any  of  the  Income  for 
the  benefit  of  Emma.  He  has  not  sold  tbe 
property  and  does  not  intend  to  do  so.  Emma 
owns  in  fee  one-half  of  the  dwelling  house 
above  described,  which  has  been  set  off  to 
her  as  her  homestead.  The  plaintiff  having 
nn  unsatisfied  execution  against  Emma,  ber 
interest  in  the  realty  devised  by  the  fifth 
clause  of  her  mother's  will  was  duly  seized 
and  sold  thereon,  and  was  purcliased  by  the 
plaintiff,  who  asks  that  his  share  in  the 
real  estate  may  be  set  off  to  him  in  severalty. 

James  A.  Broderlck,  for  plaintiff.  Cox  & 
Fowler,  for  defendants. 

PARSONS,  C.  J.  Considering  all  tbe  lan- 
guage employed  by  the  testatrix  to  declare 
ber  purpose,  it  is  plain  she  did  not  intend  to 
devise  the  half  of  the  dwelling  house  claim- 
ed by  the  plaintiff  under  tbe  execution  sale 
to  her  executor  merely  for  tbe  use  of  her 


daughter.  If  this  conclusion  might  be  drawn 
from  the  first  part  of  tbe  devise,  where  tbe 
property  is  given  to.  the  executor  in  trust  for 
the  benefit  of  the  daughter,  it  cannot  be 
when  tbe  language  used  to  define  the  duties 
and  powers  of  the  trustee  Is  considered.  The 
trustee  is  to  administer  the  income,  and  most 
have  possession  and  control  of  the  property 
to  collect  the  rents  and  make  repairs,  aud 
has  power  to  sell  and  convey.  The  testatrix 
intended  a  trust  In  tbe  executor,  and  not  a 
devise  to  the  use  of  tbe  daughter,  wblcta, 
executed  by  tbe  statute,  would  give  her  the 
legal  title.  The  words  used  were  legally 
sufficient  to  declare  such  purpose.  Tappan'a 
Appeal,  55  N.  H.  317,  320,  321 ;  Hntchins  t. 
Heywood,  BO  N.  H.  491;  Hayes  v.  Tabor, 
41  N.  H.  521 ;  Upham  v.  Vamey,  15  N.  H. 
462;  1  Per.  Tr.  {  .305.  She  created  a  trust 
coupled  with  a  power  to  administer .  tbe 
estate,  expend  the  surplus  income  with  dis- 
cretion in  paying  for  comforts  and  neces- 
saries for  tbe  daughter's  personal  use,  and  to 
sell  tbe  property  upon  the  contingency  tliat 
in  the  trustee's  Judgment  such  a  sale  should 
be  for  tbe  best  interests  of  the  daughter, 
with  a  gift  over  at  the  death  of  the  daughter 
In  case  no  sale  had  been  made. 

The  question  of  tbe  validity  of  provisions 
restraining  the  alienation  of,  or  attempting 
to  exempt,  an  absolute  legal  or  equitable  life 
estate  from  the  claims  of  creditors,  if  it  could 
be  raised  in  this  proceeding,  does  not  arise 
because  no  absolute  estate,  legal  or  equitable^ 
is  given  the  daughter.  "A  trust  may  be  so 
created  that  no  interest  vests  in  the  cestui 
que  trust;  consequently,  such  interest  can- 
not be  alienated,  as,  when  property  is  given 
to  trustees  to  be  applied  in  their  discretion 
to  the  use*of  a  third  person,  no  interest  goes 
to  the  third  person  until  the  trustees  have 
exercised  this  discretion."  1  Per.  Tr.  |  3S6a ; 
Barnes  v.  Dow,  69  Vt  530,  642,  10  AtL  258. 
No  title  to  the  land,  legal  or  equitable,  was 
vested  in  tbe  daughter  at  the  time  of  the 
plaintiff's  purchase  at  the  execution  sale,  and 
be  has  obtained  none. 

Whether  the  refusal  of  the  trustee  to  pay 
the  plaintiff's  claim  which  may  be  inferred 
from  the  case  is  an  abuse  of  the  discretion 
vested  in  him  to  expend  the  Income  or  sell 
the  premises,  which  he  has  made  no  attempt 
to  exercise,  is  a  question  not  found  or  pre- 
sented. vSucb  discretion  Is  not  arbitrary, 
but  is  subject  to  revision  by  tbe  court  Ellis 
V.  Aldrich,  70  N.  H.  219.  222,  47  AtL  85. 
Whether  such  discretion  is  properly  exercis- 
ed is  a  question  of  fact  Cram  v.  Cram,  63 
N.  H.  35,  36.  But  the  court  wUl  not  inter- 
fere until  there  is  evidence  of  abuse.  Brock 
V.  Sawyer,  39  N.  H.  547,  553;  Edgerly  ▼. 
Barker,  67  N.  H.  443,  448,  32  Att.  766. 

In  accordance  with  the  provisions  of  the 
case,  the  order  is,  petition  dismissed.  All 
concurred. 
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ELLIOTT  T.  TOWN  OP  MASON. 

(Supreme  Court  of  New  Hampshire.     Hills- 
boroogb.    Not.  7,  1911.) 

1.  Adjoining  Landownkbs   (t  8*)— Mutual 

RiOIlTS. 

The  rights  of  adjoining  owners  of  land  are 
reciprocal  and  determinable  by  the  doctrine  of 
reasonable  user,  and  ownership  does  not  in- 
clude the  right  to  an  unreasonable  use,  depriv- 
ing an  adjoining  owner  of  the  reasonable  en- 
joyment of  his  land. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
LandowneiB,  Cent.  Dig.  U  60-66;    Dec.  Dig.  | 

a*] 

2.  HlOHWATB  (I  85*)— USKB  BY  TOWN». 

The  rule  that  rights  of  owners  of  adjoin- 
ing land  are  reciprocal  and  determinable  by  the 
doctrine  of  reasonable  user  applies  to  towns  in 
their  qualified  ownership  of  highways  as  well 
as  to  individuals,  and  a  town  which  maintains 
an  uncovered  ditch  over  which  an  adjoining 
owner  must  pass  to  go  to  and  from  bis  land 
may  be  makmg  an  unreasonable  use  of  the 
highway  in  view  of  the  owner's  reasonable  oc- 
cupation, and  may  be  guilty  of  maintaining  a 
nuisance  as  to  him. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  i  296;    Dec.  Dig.  §  85. •] 

3.  LicxNSKs  (f  50*)— Bight  in   Rbal  Pbop- 
EBTT— Access  to  Highway— Remedt. 

Where  an  owner  of  land  adjacent  to  a 
highway  has  a  i^rivate  way  from  his  land  across 
a  ditch  maintained  by  the  town  to  the  high- 
way, his  licensee  in  the  use  of  the  private  way 
mny  not  maintain  an  action  against  the  town 
for  maintaining  a  private  nuisance  based  on 
the  ditch  rendering  travel  unsafe,  though  the 
owner  may  sue  therefor,  a  licensee  not  being 
invested  with  any  legal  interest  in  the  land, 
but  the  license  merely  excusing  ap  act  which 
would  otherwise  be  a  trespass. 

[Ed.  Note.— For  other  cases,  see  Ucenses, 
Dec  Dig.  i  60.*] 

4.  Adjoining   Landownbbs    (8   8*)- Mutual 
Rights— Liability. 

Where  an  owner  manages  his '  real  estate 
in  such  a  way  as  to  unreasonably  interfere 
with  the  correlative  right  of  an  adjoining  own- 
er to  a  reasonable  enjoyment  of  his  land,  the 
nuisance  may  not  be  justified  by  proof  of  the 
owner's  exercise  of  due  care,  but  the  question 
is  whether  he  invaded  the  proprietary  rights  of 
the  adjacent  owner. ' 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  gg  60-66;  Dec.  Dig.  { 
6.*] 

Transferred  from  Superior  Court,  Hills- 
borough County;    Mitchell,  Judge. 

Case  for  personal  injories  by  Clarence  A. 
Elliott  against  the  Town  of  Mason.  There 
was  a  demurrer  to  the  declaration,  and  the 
question  raised  thereby  was  transferred  with- 
out a  ruling  from  the  superior  court  Case 
discharged. 

The  declaration  alleged,  in  substance,  that 
the  defendants  maintained  a  private  nui- 
sance by  the  side  of  a  highway  adjacent  to 
a  lot  of  land  which  consisted  of  an  uncov- 
ered ditch  running  parallel  with  the  high- 
way and  along  said  lot;  that  the  landowner 
had  a  private  way  from  his  premises  across 
the  ditch  to  the  highway;    that  the  ditch 


was  made  without  the  owner's  consent  and 
rendered  travel  over  his  private  way  unsafe 
and  dangerous;  and  that  the  plaintiff,  with 
the  permission  of  the  landowner,  was  trav- 
eling over  the  private  way  with  his  team  to 
the  highway  when  he  was  Injured  by  being 
thrown  to  the  ground  In  consequence  of  the 
uncovered  ditch. 

Jobn  M.  Stark  and  Fremont  E.  Sburtlefl, 
for  plaintiff.  Henry  A.  Cutter,  for  defend- 
ant. 

WALKER,  J.  The  plalntUTs  position,  as 
we  understand  It,  may  be  stated  thus:  The 
uncovered  ditch  which  the  defendant  main- 
tains by  the  side  of  the  highway  renders 
the  approach  from  the  highway  to  the  ad- 
joining landowner's  premises  dangerous  and 
unreasonably  inconvenient,  and  as  to  the 
landowner  constitutes  a  private  nuisance. 
The  plaintiff  at  the  time  of  his  injury  was 
the  landowner's  licensee  for  the  purpose  of 
traveling  upon  his  private  way.  From  these 
premises  he  deduces  the  conclusion  that  in 
the  right  of  the  owner  he  is  entitled  to  main- 
tain this  action  for  the  recovery  of  the 
damages  he  suffered  from  the  alleged  nui- 
sance. He  argues  that,  If  the  owner  of  the 
abutting  land  could  recover  damages  caused 
by  the  uncovered  ditch,  he  has  the  same  right 
under  his  license  from  the  owner.  But  the 
fallacy  of  the  argument  consists  in  the  as- 
sumption that  his  license  to  travel  over  the 
owner's  private  way  gave  him  the  rights  of 
an  owner  of  the  land  with  respect  to  nui- 
sances maintained  upon  adjoining  land. 

[1]  Under  the  law  of  this  state,  the  owner- 
ship of  land  does  not  include  the  right  to 
an  unreasonable  use  of  it  which  deprives  an 
adjoining  owner  of  the  reasonable  enjoyment 
of  his  land.  The  rights  of  adjoining  pro- 
prietors of  land  are  reciprocal  and  are  de- 
terminable by  the  doctrine  of  reasonable 
user.  "The  doctrines  of  reasonable  necessity, 
reasonable  care,  and  reasonable  use  prevail 
in  this  state  in  a  liberal  form,  on  a  broad 
basis  of  general  principle."  Haley  v.  Col- 
cord,  69  N.  H.  7,  8,  47  Am.  Rep.  176;  Davis 
V.  Whitney,  68  N.  H.  66,  44  Atl.  78;  Ladd  v. 
Brick  Co.,  68  N.  H.  185,  87  AU.  1041;  Frank- 
lin ▼.  Durgee,  71  N.  H.  186,  61  Atl.  911,  68 
L.  B.  A.  112;  Horan  v.  Byrnes,  72  N.  H.  93, 
64  Atl.  945,  62  L.  R.  A.  602,  101  Am.  St  Rep. 
670;  Hamlin  v.  Blankenberg,  73  N.  H.  258, 
60  Atl.  1010;  Moore  v.  Company,  74  N.  H. 
305,  67  Att.  678,  11  L.  R.  A.  (N.  S.)  284,  124 
Am.  St  Rep.  968. 

[2]  And  this  principle  la  as  applicable  to 
towns  In  their  qualified  ownership  and  con- 
trol of  highways  as  to  Individuals.  O'Brien 
V.  Derry,  73  N.  H.  198,  204,  00  AU.  843.  If 
the  defendant  town  in  leaving  the  ditch  un- 
covered, over  which  the  adjoining  owner 
mast  pass  In  order  to  go  to  and  from  his.  land, 
made  an  unreasonable  use  of  the  highway 
in  view  of  the  owner's  reasonable  occupation 
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and  enjoyment  of  his  land,  It  may  be  guilty 
of  maintaining  a  nuisance  as  to  him.  It 
might  be  said  that  its  use  of  the  highway  In 
this  particular  was  not  Justifiable,  and  that 
it  ought  to  respond  in  damages  to  the  land- 
owner for  any  Injury  he  Is  thereby  compel- 
led to  sufFer  in  the  proper  use  and  enjoyment 
of  his  property. 

[3]  If  It  Is  assumed  that  this  is  a  correct 
statement  of  the  liability  of  the  defendant 
to  the  one  In  possession  of  the  adjoining 
land,  it  Is  necessary  for  the  plalntifT  to  show 
that  there  Is  a  similar  liability  on  the  part 
of  the  town  to  a  bare  licensee  of  the  owner, 
who  has  no  legal  Interest  In  the  land,  and 
who  Is  not  therefore  deprived  of  any  enjoy- 
ment of  the  rights  of  its  use  and  occupancy, 
as  the  owner  may  be,  or  as  a  tenant  might 
be.  A  merely  temporary,  transient  occupa- 
tion by  a  licensee  or  a  visitor  does  not  Invest 
him  with  a  legal  interest  in  the  land.  The 
license  "does  not  convey  any  right  or  es- 
tate in  the  land,  and  amounts  to  nothing 
more  than  an  excuse  for  an  act  which  would 
otherwise  be  a  trespass."  Blalsdell  v.  Rail- 
road, 51  N.  H.  483. 

Though  the  question  thus  presented  is 
somewhat  novel,  it  has  claimed  the  atten- 
tion of  the  courts  in  a  few  cases.  In  Ellis 
V.  Railroad,  63  Mo.  131,  21  Am..  Rep.  436,  it 
appeared  that  the  defendant  by  one  of  its 
locomotives  ran  onto  and  killed  a  horse  near 
the  house  occupied  by  the  plaintifT's  hus- 
band and  his  family,  and  left  the  dead  ani- 
mal there,  which  soon  created  a  nauseating 
stench  and  made  the  plaintiff  sick.  Her  ac- 
tion was  brought  to  recover  damages  for  her 
physical  suCFering  caused  by  the  nuisance. 
But  she  failed  In  her  suit  for  the  reason  that 
she  was  not  in  the  possession  of  the  premises 
occupied  by  the  family.  The  court  say  that 
the  defendant  "was  guilty  of  a  private  nui- 
sance, for  which  It  rendered  itself  liable  to 
an  action  by  the  person  in  possession  of  the 
bouse.  The  right  of  action  in  this  case  was 
in  the  husband  of  the  plaintiff,  he  being  the 
occupier  and  In  the  rightful  possession  of  the 
house  with  his  family,  by  contract  with  the 
owner  of  the  property.  Had  the  husband 
brought  this  suit  it  could  have  been  maintain- 
ed." "We  have  found  no  case  where  a  private 
action  has  been  maintained  for  corruption  of 
the  air  by  offensive  odors,  except  by  a  plain- 
tifr  who  was  the'  owner  of  or  had  some  le- 
gal Interest,  as  lessee  or  otherwise,  in  land, 
the  enjoyment  of  which  was  affected  by  the 
nuisance."  Kavanagh  t.  Barber,  131  N.  Y. 
211,  214,  80  N.  E.  235  (15  U  R.  A.  689).  In 
that  case  the  house  was  owned  by  the  plain- 
tiff's wife,  and  the  family  lived  "in  the  house 
by  sufferance  of  the  wife";  but  for  the  rea- 
son above  suggested  he  was  not  permitted  to 
recover  for  "the  personal  discomfort  to 
which  he  was  subjected  in  the  occupation 
of  the  house."  This  doctrine  was  affirmed 
in  Hughes  v.  Auburn,  161  N.  ¥.  96,  55  N.  E. 
389,  46  Lk  R.  A.  636,  where  It  was  held  that 


while  a  city  may  not  conduct  sewage  into 
the  house  or  upon  the  premises  of  an  individ- 
ual, and,  if  it  does,  is  responsible  to  him  in 
damages  for  the  trepass  or  nuisance,  tbe 
injury  Is  one  to  property  for  which  the  own- 
er alone  may  demand  redress,  and  a  member 
of  his  family  has  as  such  no  special  remedy 
against  the  municipality  for  personal  suffer- 
ing caused  by  its  neglect  of  'sanitary  pre- 
cautions against  disease. 

[4]  These  cases  are  criticised  In  Thompson 
V.  Railway,  97  Tex.  590,  80  S.  W.  990,  where  an 
opposite  result  is  reached.  But  the  criticism 
is  not  convincing,  and  the  decision  seems 
to  overlook  the  distinction  between  an  ac- 
tion for  negligence  and  one  for  a  nuisance. 
The  opinion  cites  approvingly  but  two  cases 
—Hunt  V.  Gaslight  Co.,  8  Allen  (Mass.)  1G9, 
85  Am.  Dec.  697,  and  Holly  v.  Gaslight  Co.. 
8  Gray  (Mass.)  123,  69  Am.  Dec.  233— both  of 
which  were  actions  for  negligence.  When 
a  person  manages  his  real  estate  in  such  a 
way  as  to  unreasonably  Interfere  with  tbe 
correlative  right  of  his  neighbor  to  a  rea- 
sonable enjoyment  of  his  land,  it  is  no  justi- 
fication for  the  nuisance  for  tbe  former  to 
prove  that  he  was  guilty  of  no  negligence,  or 
that  he  exercised  due  care  in  what  he  did. 
The  question  is:  Has  he  Invaded  the  pro- 
prietary right  of  his  neighbor?  If  the  ne<^ 
essary  result  of  his  act  is  to  injure  the 
latter  in  the  reasonable  enjoyment  of  his 
property,  "the  law  of  negligence  has  no  ap- 
plication and  the  law  of  nuisance  applies." 
Bohan  v.  Gaslight  Co.,  122  N.  T.  18,  26.  25 
N.  E.  246,  247  (9  L.  R.  A.  711):  Boston  Fer- 
rule Co.  T.  Hills,  159  Mass.  147,  34  N.  E.  85. 
20  L.  R.  A.  844:  Joyce.  Nuis.  |  18;  Wood. 
Nuls.  §  841;  29  Cyc.  1155.  "But  such  liabili- 
ty does  not  rest  upon  the  doctrine  of  oeRli- 
gence.  It  exists  irrespective  of  that  doc- 
trine. The  inquiry  is  not  whether  the  town 
has  negligently  failed  in  its  duty  to  the 
plaintiff,  but  whether  for  any  reason  it  has 
deprived  him  of  that  reasonable  enjoyment 
of  his  land  to  which  under  the  circumstances 
he  was  entlUed."  O'Brien  v.  Derry,  73  N.  H. 
198,  205,  60  Atl.  843.  846;  Lockwood  v.  Dov- 
er, 73  N.  H.  209,  61  Atl.  32;  Roberts  v. 
Dover,  72  N.  H.  147,  55  AtL  895;  Lane  v. 
Concord,  70  N.  H.  485,  49  Atl.  687,  85  Am. 
St.  Rep.  643. 

The  cases  dted  by  the  plaintiff  (Paul  v. 
Hazelton,  37  N.  J.  Law,  106;  Miller  v.  Green- 
wich, 62  N.  J.  Law,  771,  42  AU.  735;  Case 
V.  Weber,  2  Ind.  108)  do  not  support  the 
plaintiff's  contention  that  permission  of  the 
owner  to  drive  over  his  private  way  gave  the 
plaintiff  such  an  interest  in  the  land  that  be 
could  maintain  an  action  for  the  nuisance,  if 
the  owner  could.  In  those  cases  the  plaintiffs 
were  in  the  actual  beneficial  possession  of 
lands  under  parol  licenses  from  the  own- 
ers which  amounted  to  a  parol  letting.  Tbey 
had,  in  fact,  the  rights  of  a  tenant  at  will, 
and  not  merely  the  temporary  rights  of  • 
traveler  who  Is  permitted  to  pass  over  a  prl- 
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vate  way  for  his  own  pleaanre  or  convenience. 
Moreover,  the  Injuries  complained  of  were 
to  property  rights  claimed  by  the  plaintiffs, 
and  not  merely  personal  Injnrlea  occasioned 
by  the  defendants'  violation  of  their  pro- 
prietary duty  to  an  adjoining  landowner. 

If  Instead  of  being  thrown  from  his  car- 
riage and  Injured,  as  alleged,  the  plaintiff  In 
attempting  to  pass  from  the  private  way  to 
the  highway  had  observed  the  dangerous  con- 
dition of  the  ditch  and  had  been  put  to  some 
inconvenience  in  passing  over  it,  or  had  come 
to  the  conclusion  that  the  town  was  maintain- 
ing a  nuisance  at  that  place  with  reference 
to  the  use  of  the  private  way,  would  it  be 
contended  that,  because  he  was  upon  the  way 
by  the  permission  of  the  owner,  he  was  en- 
titled to  maintain  a  suit  for  th^  invasion  of 
the  owner's  right  of  property?    The  mere  fact 
that  his  damages  might  be  small  or  nominal 
wonld  not  deprive  htm  of  the  right,  if  he  had  it. 
Nor  does  the  fact  that  he  suffered  serious  in- 
Jury  have  the  effect  of  giving  him  that  right. 
If  anytMdy's  right  has  been  infringed,  it  la  the 
landowner's  right  to  the  reasonable  enjoyment 
of  Ills  property;  and  thla  la  a  right  which  he 
could  not  confer  upon  another  without  invest- 
ing him  with  the  title  or  the  right  to  the  pos- 
session of  the  land  or  some  part  of  it    The 
plaintiff's  rights  with  reference  to  the  nui- 
sance were  not  greater  after  he  got  permission 
to  use  the  private  way  than  they  were  before. 
The  existence  of  the  private  way  was  presum- 
ably an  Invitation  to  all  persons  to  use  it  for 
proper  purposes,  but  it  did  not  Invest  them, 
wben  so  using  it,  with  a  proprietary  right 
in  the  land;   one  sufficient  reason  being  that 
the  parties  did  not  Intend  it  should  have  that 
effect.    U  the  landowner  bad  had  the  same 
experience  in  crossing  the  ditch   that  the 
plaintiff  had,  his  action  would  be  based  upon 
the    defendant's    infrlngment   of   his    right 
to    the   reasonable  enjoyment  of  his   land. 
After  showing  the  fact  of  his  lawful  oc- 
cupation of  the  land  as  an  owner  or  tenant 
and  the  injury  to  his  reasonable  enjoyment 
of  the  land  by  the  defendant  in  permitting 
the  nuisance  to  exist,  bis  right  to  redress 
would  be  established.    But,  in  the  absence 
of  proof  of  such  facts,  be  wonld  fail  in  his 
suit,   however  great  his  injuries  might  be. 
Wood,   Nuis.   8  853.     "Whether  the  facts  of 
tbe  particular  case  would  sustain  an  action 
for  negligence  is  a  different  and  immaterial 
question  in  determining  tbe  plaintiff's  right 
to  recover  for  a  nuisance  affecting  the  rea- 
sonable enjoyment  of  the  possession  of  real 
estate.     So  far  as  the  plaintiff's  declaration 
is  based  on  his  right  as  a  mere  licensee  of  the 
owner,  the  demurrer  must  be  sustained;  and 
it  would  seem  that  he  could  not  recover  as 
a  traveler  on  the  highway  for  the  defend- 
ant's alleged  negligence  in  suffering  the  un- 
covered ditch  to  exist    Drew  v.  Bow,  74  N. 
H.   147,  65  Atl.  831. 
(Tase  discharged.    All  concurred. 


In  re  MOORE. 
(Sapreme  Court  of   New   Hampshire.     Merri- 
mack.   Nov.  7,  1911.) 

Attobnkt  and  Oliknt  (§  38*)— Suspension— 

Ghakacteb  and  Conduct. 

An  attorney  should  be  suspended  from  Us 
office  as  morally  or  mentally  wanting  in  the 
elements  of  common  honesty  and  fair  dealing, 
he  having  violated  his  oath,  required  by  Pub. 
St  1901,  c.  213,  §  5,  on  admission  to  the  bar, 
to  do  no  falsehood,  nor .  consent  that  any  be 
done  in  the  court,  and,  if  Icnowing  of  any,  to 
give  knowledge  thereof  to  the  justices  of  the 
court  by  affirming,  on  investigation  of  his  con- 
duct in  respect  to  a  note  which  he  obtained  of 
F.  and  assigned  to  S.,  that  he  sold  it  to  S.  for 
full  value,  and  by  conducting  a  cross-examina- 
tion of  8.  intensifying  the  claim  that  S.  paid 
$500  therefor,  and  by  himself  testifying  to  the 
same  effect,  when,  as  It  afterwards  appeared  by 
his  cross-examination,  he,  having  arranged  a 
loan  from  S.  on  ample  real  estate  security, 
simply  transferred  such  ,note  to  S.,  in  addi- 
tion to  the  real  estate  security,  without  addi- 
tional value,  which  transaction  he  testified  he 
considered  a  "technical  sale,"  and  he  having, 
when  already  bound  to  give  a  release  of  wa^es 
from  trustee  process,  his  conduct  in  trusteeing 
which  was  unprofessional,  demanded,  as  a  con- 
dition of  release,  a  return  of  witness  fees  paid. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  §  38.*] 

Walker  and  Bingham,  JJ.,  dissenting. 

Complaint  by  the  Attorney  General,  charg- 
ing Joseph  Moore  with  unprofessional  con- 
duct in  his  office  as  attorney.  Defendant 
suspended  from  his  office. 

The  charges  are  that  Moore  took  advantage 
of  the  intoxicated  condition  of  one  Flanders 
to  obtain  from  him  a  note  for  $605  in  settle- 
ment of  a  suit  for  alienation  of  affection 
brought  by  Ida  Quimby  against  Annie  Salt- 
marsh,  that  Moore  subsequently  sold  the 
note  to  S.  S.  Sharon,  and,  upon  payment  be- 
ing refused,  brought  suit  in  Sharon's  name, 
attaching  Flanders'  savings  bank  account 
and  also  his  wages  due  for  labor  in  the  re- 
pair shops  of  the  Boston  &  Maine  Railroad. 

Edwin  6.  Eastman,  Atty.  Gen.,  and  Thomas 
F.  Clifford,  County  Sol.,  for  complainant. 
Hugh  Moore  and  Joseph  Moore,  for  defend- 
ant 

PEASIvBB,  J.  At  the  hearing  before  the 
whole  court,  it  appeared  that  Flanders  is  an 
habitual  drunkard,  infirm,  untruthful,  and  in- 
fatuated with  tbe  Saltmarsh  woman.  His 
testimony  is  so  unreliable  that  it  cannot  be 
depended  upon  to  affirmatively  show  what 
happened  when  the  note  was  given,  and  it  is 
found  that  the  charge  of  obtaining  the  note 
by  fraud  is  not  satisfactorily  established. 

In  his  answer  Moore  affirmed  the  allega- 
tion of  the  complaint  that  he  sold  the  note 
to  Sharon  for  full  value.  Both  parties  sum- 
moned Sharon  as  a  witness  at  the  hearing, . 
and  he  testified  in  detail  to  purchasing  the 
note  in  that  way.  He  was  cross-examined 
by  the  defendant,  who  gave  no  hint  that  the 
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transaction  was  other  than  a  bona  fide  sale. 
On  the  contrary,  the  whole  trend  of  the  cross- 
examination  was  to  Intensify  the  claim  that 
Sharon  paid  about  $500  for  the  note.  The  de- 
fendant, upon  his  own  direct  examination, 
testifled  to  the  same  effect  Upon  his  cross- 
examination.  It  appeared  that  the  real  trans- 
action was  that  he  had  theretofore  arranged 
for  a  loan  from  Sharon,  to  be  secured  by  a 
note  and  mortgage  on  real  estate  standing  in 
the  name  of  Moore's  wife.  This  note  and 
mortgage  were  given,  and  Sharon  also  took 
the  Flanders  note,  but  gave  no  additional 
value  for  it  He  is  amply  secured  upon  the 
real  estate.  After  these  facta  appeared, 
Moore  testifled  that  he  considered  this  a 
"technical  sale,"  and  that  he  made  it  to  cut 
off  the  defense  of  want  of  consideration, 
which  he  feared  Flanders  would  set  up.  He 
offered  no  explanation  of  his  failure  to  vol- 
untarily disclose  to  the  court  the  true  nature 
of  his  transaction  with  Sharon.  Early  in 
April  Moore  gave  notice  to  take  depositions 
In  the  suit  of  Quimby  v.  Saltmarsh,  and  sum- 
moned Flanders  to  go  from  his  home  in  Con- 
cord to  give  a  deposition  at  Tllton.  Just  be- 
fore the  day  set  for  taking  depositions,  Moore 
gave  notice  that  they  would  not  be  taken, 
and  demanded  of  Flanders  the  repayment  of 
$3  paid  him  as  witness  fees.  When,  at  a 
later  date,  Flanders  demanded  a  release  of 
his  wages  from  the  trustee  process  in  the 
Sharon  suit,  Moore  refused  to  give  one  un- 
less Flanders  would  repay  the  $3.  This  was 
finally  done. 

From  these  facts  it  appears  to  a  majority 
of  the  court  that  Moore's  conduct  has  not 
been  of  the  high  order  the  public  has  the 
right  to  demand  from  members  of  the  legal 
profession.  His  conduct  in  procuring  and 
negotiating  the  note,  if  excusable  between 
parties  dealing  at  arm's  length,  is  not  of  a 
character  calculated  to  reflect  credit  upon 
the  actor.  His  course  in  falling  to  make  a 
plain  explanation  to  the  court  of  his  trans- 
action with  Sharon  was  highly  reprehensible. 
It  was  a  violation  of  his  oath  as  attorney  not 
to  consent  that  any  falsehood  be  done  in  the 
court,  and  a  failure  to  perform  his  obligation 
in  such  case  to  give  knowledge  thereof  to  the 
Justices  of  the  court  P.  S.  1901,  c.  213,  t  6. 
His  conduct  in  trusteeing  Flanders'  wages 
was  unprofessional,  and  his  demand  of  a  re- 
turn of  the  $3  as  the  price  for  the  release 
he  was  already  bound  to  give  was  extortion- 
ate. 

A  minority  of  the  court  are  of  opinion  that 
the  facts  in  the  case  are  susceptible  of  an 
interpretation  consonant  with  good  character 
and  reasonable  capacity.  But  as  the  major- 
ity view  is  that  it  has  been  proved  that  the 
defendant  is  morally  or  mentally  wanting  in 
the  elements  of  common  honesty  and  fair  deal- 
ing, it  follows  that  some  action  must  be  taken 
for  the  protection  of  the  community.     De- 


lano's Case,  68  N.  EC  5,  42  Am.  Rep.  555; 
Hobbs'  Case,  76  N.  H.  286,  73  Atl.  303;  Al- 
len's Case,  75  N.  H.  301,  73  AU.  804. 

The  order  Is  that  the  respondent  be  sns- 
pended  from  his  office  as  an  attorney. 

WALKER  and  BINGHAM,  JJ^  dissented. 
The  others  concurred. 


COULOMBB  T.  EASTMAN. 

(Sapreme  Court  of  New  Hampshire.    Oooik 

Nov.  7,  1911.) 

Corporations  (|  219*)— OsoANiZATioif— Pcs- 

POSE— "Profit." 

A  corporation  formed  to .  promote  social 
recreation  issued  stock  to  provide  money  to 
furnish  rooms  and  to  pay  its  debts  and  the 
debts  of  a  partnership  it  succeeded.  The  great- 
er part  of  Its  income  was  derived  from  monthly 
dues  from  its  members.  It  paid  its  sharehold- 
ers a  dividend  equal  to  legal  interest.  Held. 
that  the  corporation  was  not  organized  for 
"profit,"  within  Pub.  St.  1901,  c.  150,  {  1,  mak- 
ing the  officers  and  stockholders  of  corporations 
whose  object  is  a  dividend  of  profits  individual- 
ly liable  for  the  debts  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  S  219.» 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6.  pp.  6659-6666;  voL  8,  p.  7766.] 

Exceptions  from  Superior  Court,  Coos 
County;  Pike,  Judge. 

Debt  by  Ovide  J.  Couloml>e  against  Al- 
bert H.  Eastman.  There  was  a  verdict  for 
defendant  and  plaintiff  brings  exceptions. 
Overruled. 

See,  also,  75  N.  H.  531,  77  AU.  936. 

The  plaintiff,  having  recovered  a  Judgment 
against  the  Maynesboro  Club  in  an  action  for 
breach  of  contract,  sought  to  oiforce  it 
against  the  defendant,  an  officer  and  share- 
holder of  the  club,  by  virtue  of  sections  5, 
14,  and  16,  a  160,  Public  Statutes.  Trial  by 
the  court  and  verdict  for  the  defendant,  to 
which  the  plaintiff  excepted. 

In  October,  1901,  the  defendant  and  12 
others,  acting  in  pursuance  of  chapter  147, 
Public  Statutes,  formed  a  corporation  nnder 
the  name  of  the  Maynesboro  Club,  ''for  the 
purpose  of  promoting  social  recreation  and 
amusement."  The  capital  stock  was  fixed  at 
$1,000,  divided  into  shares  of  |26  eacfb.  The 
articles  of  incorporation  were  duly  recorded 
In  the  office  of  the  dty  clerk  of  Berlin  and 
with  the  Secretary  of  State,  but  the  certifi- 
cate and  return  provided  for  by  sections  14 
and  16,  c.  150,  Public  Statutes,  were  not  filed. 
Prior  to  the  formation  of  the  corporation, 
an  organization  existed  in  Berlin  nnder  the 
same  name  and  for  the  same  objects,  which 
became  merged  in  the  corporation  "for  the 
purpose  of  paying  up  some  old  bills  and 
debts."  After  the  Incorporation  one  of  the 
members  of  the  club  received  a  dividend  up- 
on the  share  of  8to(^  whldi  he  owned.  The 
revenue  of  the  club  was  derived  from  the 
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monthly  daes  of  members  and  the  profits 
accruing  from  dances  given  under  Its  aus- 
pices. The  court  fonnd  that  the  sole  ob- 
ject for  which  the  corporation  was  establish- 
ed was  that  stated  in  the  articles  of  incor- 
poration, and  not  a  dlTislon  of  profits  among 
the  members. 

Llbby  &  Coulombe,  for  plaintiff.  Herbert 
I.  Goss  and  William  H.  Paine,  for  defendant 

YOUNG,  J.  K  the  Maynesboro  Club  Is 
not  a  corporation  whose  officers  may  Incur 
Individual  liability,  the  plaintiff's  exception 
must  be  overruled.  Whether  it  is  such  a 
corporation  depends  on  the  proper  construc- 
tion of  section  1,  C  150,  Public  Statutes, 
which  provides:  "The  officers  and  stock- 
holders of  corporations  whose  object  is  a 
dividend  of  profits,  except  banks,  shall  be 
Individually  liable  for  the  debts  and  con- 
tracts of  the  corporation  in  the  cases  and 
to  the  extent  specified  in  this  chapter,  and 
not  otherwise."  If  this  language  is  given 
its  ordinary  meaning,  the  only  corporations 
whose  officers  may  Incur  Individual  liability 
are  tboee  which  engage  in  business  to  make 
money  for  their  shareholders.  The  test, 
therefore,  to  determine  whether  this  club 
is  such  a  corporation,  is  to  inquire  why  it 
carries  on  the  business  of  "promoting  social 
recreation  and  amusement."  Is  it  to  make 
money  for  its  shareholders,  or  to  promote 
the  mental  or  physical  welfare  of  its  mem- 
bers? In  other  words,  the  test  to  determine 
that  question  is,  not  to  inquire  under  which 
of  the  subdivisions  of  section  1,  a  147,  Pub- 
lic Statutes,  the  club  was  organized,  but  as 
to  the  purpose  which  indnced  It  to  engage  In 
business. 

The  defendant  offered  evidence  tending  to 
prove  that  the  club  was  a  purely  social  or- 
ganization, and  that  the  greater  part  of  Its 
income  was  derived  from  monthly  dues  paid 
by  Its  members.  The  plaintiff,  however, 
contends  that  the  presumption  that  the  club 
ta  not  a  corporation  whose  object  is  a  divi- 
dend of  profits,  which  may  be  drawn  from 
this  evidence,  is  rebutted  by  the  facts  that 
it  has  paid  a  dividend  to  one  of  its  share- 
holders, and  has  made  a  contract  with  htm 
Dy  the  terms  of  which  he  is  to  manage  the 
club  for  one  year  and  pay  the  shareholders 
a  dividend  of  6  per  cent*  The  weight  to 
which  this  evidence  is  entitled  depends  on 
the  purpose  for  which  the  stock  was  issued. 
If  It  was  Issued  to  provide  the  money  the 
club  needed  to  furnish  its  rooms,  and  to  pay 
its  debts  or  those  of  the  partnership  it  was 
organized  to  succeed,  the  fact  it  has  paid  or 
intends  to  pay  Its  shareholders  a  dividend 
equal  to  legal  interest  has  no  great  tendency 
to  prove  that  It  is  a  corporation  whose  ob- 
ject is  a  dividend  of  profits,  especially  If  the 
payment  is  made  out  of  dues  paid  by  all  the 
members  of  the  club — that  Is,  by  the  mem- 


bers who  are  as  well  as  by  those  who  are 
not  shareholders.  Such  a  payment  is  more 
like  a  payment  of  interest  than  a  dividend. 
The  fact  that  those  who  furnished  the  club 
with  money  took  shares  of  stock,  instead  of 
notes,  has  no  effect  on  the  nature  of  the 
transaction.  In  other  words,  notwithstand- 
ing the  shareholders  take  nothing  until  the 
other  creditors  are  paid,  the  mere  fact  that 
the  money  they  provided  to  pay  the  club's 
debts  is  represented  by  stock  does  not  con- 
clusively establish  that  the  club  is  a  corpora- 
tion "whose  object  Is  a  dividend  of  profits." 
PlaintifTs  exception  overruled.  All  con- 
curred. 


FRENCH  et  aL  v.  LAWRENCE  et  aL 

(Supreme  Conrt  of  New  Hampshire.    Hillsbor- 
oogh.    Nov.  7,  1911.) 

1.  Charities    (J   21*)  —  Gifts  —  Ckbtaintt — 
"Feeble  Cobporations." 

A  devise  of  a  fourth  of  testator's  estate  re- 
maining after  the  death  of  his  wife  to  the  feeble 
Congregational  churches  of  the  state  designates 
the  particular  object  and  purpose  of  the  gift, 
and  the  failure  to  name  the  particular  cbuiches 
does  not  render  the  devise  invalid;  but  the 
state  must  see  that  the  gift  is  divided  among 
such  churches  as  come  within  the  class  describ- 
ed, by  reason  of  their  Inability  to  sustain  them- 
selves financially. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Gent.  Dig.  §|  44-50;   Dec.  Dig.  {  21.*] 

2.  Executors  and  Adiqnistbatoiis  ({  32(3*) 

— COHSTBTJCTIOM  OF  Will.  — SAIE  OF  PBOP- 
XBTT. 

A  will  declared  that  at  the  death  of  testa- 
tor's wife  the  property  should  be  divided  into 
four  parts,  one  of  which  should  be  given  to  the 
feeble  Congregational  churches  of  the  state. 
Testator's  estate  consisted  of  a  small  tract  of 
land.  Held,  that  at  the  death  of  the  wife  the 
land  must  be  sold,  and  a  fourth  must  be  dis- 
tributed among  the  feeble  Congregational 
churches  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  1343;  Dec. 
Dig.  i  326.*] 

Transferred  from  Superior  Court,  Hillsbor- 
ough County ;   Wallace,  Judge. 

Bill  in  equity  by  Robert  A.  French,  as 
administrator  de  bonis  non  with  the  will  an- 
nexed of  Gideon  Hardy,  deceased,  and  an- 
other, against  one  Lawrence  and  others,  for 
advice-  as  to  his  duty  under  the  will.  Trans- 
ferred without  a  ruling  from  the  superior 
court    Case  discharged. 

See,  also,  75  N.  H.  609,  78  AU.  278. 

The  tenth  clause  of  the  will  provides:  "At 
my  said  wife's  decease,  It  any  property  is 
left  after  paying  funeral  exjienses  and  liabil- 
ities, I  desire  the  same  to  be  divided  Into 
four  equal  parts,  •  •  •  one-fourth  to 
the  feeble  Congregational  churches  of  New 
Hampshire."  Gideon's  heirs  at  law  contend 
that  this  bequest  is  invalid,  because  it  can- 
not be  administered  without  an  exercise  of 
prerogative  power,  because  the  vrill  does  not 
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contemplate  the  appointment  of  a  trostee, 
and  because  of  uncertainty  as  to  the  church- 
es intended  to  be  benefited.  The  property 
available  for  distribution  under  the  bequest 
is  less  than  $4,800  in  value.  Gideon's  wife, 
who  Tvas  named,  as  the  executrix  of  the  will, 
is  dead.  The  plaintiff  French  has  been  ap- 
pointed to  complete  the  administration  of 
the  estate,  and  asks  direction  of  the  court 
upon  the  following  points:  (1)  Was  it  the 
intent  of  the  testator  that  the  feeble  Congre- 
gational churches  should  be  regarded  as  a 
class  that  might  vary  from  time  to  time  as 
beneficiaries  according  to  their  needs,  and 
that  the  bequest  and  devise  should  be  held 
and  administered  as  a  trust  by  some  tmstee 
to  be  appointed  by  some  court?  (2)  Was  It 
the  Intent  of  the  will  that  the  property 
should  vest  solely  in  certain  feeble  Congre- 
gational churches  after  the  death  of  said 
widow  and  thereafter  be  owned  by  them? 
If  BO,  how  shall  those  churches  be  ascer- 
tained and  in  what  proportion  shall  they 
share?  (S)  Was  it  the  Intent  of  the  will 
that  the  administrator  should  bring  about  a 
division  of  the  real  estate  by  proceedings 
foi*  partition,  or  by  sale  and  division  of  the 
proceeds? 

George  B.  French,  for  plaintifFs.  Sylvester 
P.  Callinan  and  Niles  &  Upton,  for  defend- 
ants. 

YOUNG,  J.  [t]  The  mere  statement  of 
what  is  intended  by  prerogative  j>ower  will 
demonstrate  the  fallacy  of  the  defendants' 
first  contention.  It  Is  the  custom  In  Eng- 
land, when  a  bequest  is  given  to  charity, 
without  specifying  the  particular  purpose  for 
which  it  is  to  be  used,  or  when  the  purpose 
for  which  it  is  given  is  illegal,  for  the  chan- 
cellor to  designate  a  purpose  for  which  the 
money  shall  be  used.  The  chancellor,  in  doing 
this,  is  said  to  exercise  prerogative  power. 
The  will  designates  the  particular  object 
Gideon  desired  to  promote,  and  his  purpose 
is  legal  (Webster  v.  Sughrow,  69  N.  H.  380, 
45  Atl.  139,  48  L>.  R.  A.  lUO);  consequenUy 
It  will  not  be  necessary  to  consider  whether 
this  court  has  Jurisdiction  of  such  causes. 
This  is  not  to  be  construed,  however,  as  an 
Intimation  that  this  court  will  not  do  what- 
ever is  neceesary  to  effect  the  testator's  in- 
tention, if  it  can  be  ascertained  and  is  legaL 
Adams  t.  Page,  76  N.  H.  96,  97,  79  AU.  837. 

Gideon  knew  that  the  bequest  was  not  to 
take  effect  until  after  the  death  of  his  wife, 
and  that  it  would  be  necessary  for  some  one 
to  determine  which  of  the  Congregational 
churches  in  this  state  were  feeble  and  how 
the  bequest  should  be  divided  among  them. 
Since  this  is  so,  it  must  be  assumed  that  he 
intended  this  work  should  be  done  by  whom- 
soever the  court  appointed  to  complete  the 


administration  of  his  estate.  Hayward  v. 
Spaulding,  76  N.  H.  92,  94,  71  Atl.  219.  The 
fact  that  the  testator  failed  to  name  the 
particular  churches  which  are  to  take  the 
fund  is  relevant  to  the  issue  of  the  character 
of  the  trust,  but  not  to  that  of  its  validity; 
that  Is,  the  fact  that  the  testator  faUed  to 
name  the  particular  churches  he  wished  to 
benefit  makes  it  the  duty  of  the  state  to  see 
that  it  is  divided  among  such  churches  as 
fairly  come  within  the  class  the  testator 
desired  to  benefit,  but  does  not  render  the 
bequest  invalid.  Haynes  v.  Garr,  70  N.  H. 
463,  480,  49  Ati.  638.  This  bequest,  there- 
fore, is  valid,  and  is  to  be  administered  by 
the  plaintiff  French. 

[2]  This  brings  us  to  a  consideration  of 
the  matters  as  to  which  our  advice  Is  asked. 
The  only  evidence  relevant  to  the  issue  of 
whether  the  land  Is  to  be  sold  or  divided  la 
the  language  the  testator  used,  and  that 
tends  to  prove  it  is  to  be  sold  and  the  pro- 
ceeds divided;  for  he  says  that  whatever 
property  Is  left  at  the  death  of  his  wife  la 
to  be  divided  into  four  equal  parts,  and  that 
one  of  those  parts  is  to  be  divided  among 
the  feeble  churches.  The  only  practicable 
way  of  dividing  a  small  tract  of  land  among 
a  large  number  of  persons  is  to  sell  it  and 
divide  the  proceeds.  It  is  probable  that  the 
testator  intended  to  benefit  the  churches 
which  are  feeble  when  the  fund  is  divided— 
not  those  which  were  feeble  at  the  time  of 
his  death.  When  "feeble"  is  applied  to  a 
corporation.  It  is  commonly  used  to  desig- 
nate one  that  is  financially  weak.  It  Is  prob- 
able, therefore,  that  the  testator  Intended  to 
benefit  those  churches  that  are  not  self-sop- 
porting. 

The  testator  must  have  known  that  the 
annual  income  of  this  fund  would  hardly  be 
sufficient  to  pay  the  expense  of  administering 
it,  if  that  Included  the  annual  ascertainment 
of  the  churches  to  be  benefited  and  a  dis- 
tribution of  the  income  among  them.  Since 
this  Is  so,  it  is  probable  he  intended  that  the 
fund  itself  should  be  divided  among  the  fee- 
ble churches.  It  is  probable  that  the  tes- 
tator's object  in  making  this  bequest  was  to 
promote  the  work  of  Congregational  church- 
es In  the  state.  Therefore  the  sums  the 
different  churches  receive  will  not  neces- 
sarily be  equal,  but  the  fund  should  be  divid- 
ed in  the  way  the  administrator  thinks  will 
best  promote  the  testator's  purpose. 

The  administrator  is  therefore  advised 
that  it  Is  his  duty  to  convert  all  of  Gldeon't 
property  that  was  left  at  the  death  of  his 
wife  into  money,  to  divide  what  remains  oq 
the  settlement  of  his  final  account  into  four 
equal  parts,  and  to  distribute  one  of  them 
among  the  feeble  Congregational  churches 
in  New  Hampshire. 

Case  discharged.    AU  concumd. 
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▲inCSiS  et  al.  T.  BITBBTON  OONSOI* 

WATER  CX). 

(Sapreme  Oonrt  of  Pennsylvaiiia.     July  6, 

1911.) 

Watxbb  and  Wat«b  CotBSES  (t  203*)— Do- 

vxsTio  Watxb  Supplt— Irobxabb  of  Ratks 

— BVIOERCB— iNJUNOnOR. 

A  bill  to  restrain  a  water  company  from 
making  a  new  scale  of  rates,  as  nnreasonable 
and  discriininating  and  becanse  a  violation  of  a 
contract  made  by  the  borough  with  the  party 
under  whom  it  daims,  is  properly  dismissed, 
where  there  la  no  evidence  to  show  extortion, 
or  that  there  has  been  a  violation  of  contract. 
[Ed.  Note.— B\)r  other  cases,  see  Waters  and 
Water  Connes,  Oent  Dig.  St  290-299;  Dec. 
Dig.  S  203.*1 

Appeal  from  Ooort  of  Common  Pleas,  Cum- 
berland County. 

Bill  by  George  W.  Attldis  and  others 
against  the  Blverton  Consolidated  Water 
Company.  iYom  a  decree  dismissing  the 
bill,  plaintiffs  appeal.    Aflarmed. 

It  appears  by  the  record  that  the  defend- 
ant is  a  corporation  formed  in  1901  by  the 
merger  of  six  companies,  including  the 
Mountain  Water  Company,  supplying  water 
to  the  inhabitants  of  tbe  borough  of  New 
Cumberland  under  an  ordinance  passed  in 
1896,  and  duly  accepted  granting  the  right 
to  H.  M.  Horner  to  introduce  water  Into  tbe 
tKtrongb,  which  right  was  subsequently  as- 
signed to  the  Mountain  Water  Company, 
wbose  successor  the  defendant  Is.  Section 
4  of  this  ordinance  is  as  follows:  "The  said 
H.  M.  Homer  shall  not  charge  the  Inhabit- 
ants of  the  said  borough  for  the  use  of  water 
to  be  furnished  any  higher  rates  than  charg- 
ed In  MarysvlUe,  Pa.,  as  per  rate  sheet  filed 
at  the  present  time;  and  provided,  that  dis- 
crimination shall  not  be  made  In  rates  charg- 
ed citizens  for  tbe  nse  of  said  water;  and 
provided,  further,  that  said  rates  shall  not 
be  raised  after  the  same  have  once  been 
adopted."  At  the  hearing  defendant  request- 
ed, among  others,  a  finding  of  fact  which, 
with  the  court's  answer,  was  as  follows: 
"Tbat  there  has  been  no  Increase  in  the 
rates  as  adopted  by  H.  M.  Horner  under 
the  ordinance  of  January  20,  1896.  Answer: 
Under  the  testimony  we  cannot  find  that  the 
rates  have  been  increased  beyond  those  of 
tbe  Marysville  rate  sheet,  referred  to  in  tbe 
ordinance  of  January  22,  1896." 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

A.  G.  Miller  and  J.  W.  Wetzel,  for  appel- 
lants.    S.  B.  Sadler,  for  appellee. 

PER  CURIAM.  Tbe  bill  was  properly 
dismissed  on  the  findings  of  fact  It  was 
alleged  that  the  defendant  was  exacting  un- 
reasonable, extortionate,  and  discriminatory 
cbai^es  for  tbe  supply  of  water  to  tbe  in- 
habitants of  New  Cumberland,  and  that  in 


raising  tbe  rates  It  was  violating  a  contract 
made  by  tbe  borough  with  tbe  person  to 
.whom  the  right  to  furnish  water  was  origi- 
nally given  and  under  which  the  defendant 
claims.  There  was  no  testimony  whatever 
in  support  of  tbe  allegations  of  extortion 
and  discrimination,  and  the  court  found  that 
the  evidence  was  insufficient  to  Justify  the 
conclusion  that  there  bad  been  a  violation 
of  tbe  contract  set  up.  Tbls  finding  we  ap- 
prove. 

Tbe  decree  is  affirmed,  at  tbe  cost  of  the 
appellants. 


AFRICA  et  al.  v.  TREXIiER. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  Ejectment  (|  90*)— Evidenctb— Dkid. 

A  deed  in  tbe  chain  of  title  of  defendant 
in  ejectment,  containing  a  recital  that  the  gran- 
tors had  previously  conveyed  the  premises  to  a 
certain  company,  which  was  not  shown  to  be 
incorporated,  was  properly  admitted  in  evi- 
dence, since  tbe  recited  conveyance  did  not  vest 
legal  title  in  the  company,  because  it  had  no 
such  legal  existence  as  would  entitle  it  to  l>e 
a  grantee. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  i  90.*] 

2.  Bjkctiient  (I  96*)— BviOKNOB— PossKssion 

BT   DSFENDANT. 

Acceptance  of  service  by  counsel  for  de- 
fendant fn  ejectment  has,  under  Act  July  9, 
1901  (P.  L.  619)  S  1,  d.  14,  the  same  effect  as 
if  the  defendant  had  been' personally  served  by 
the  sheriff,  and  is  prima  facie  evidence  of  de- 
fendant's possession  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  f  96.*] 

3.  Taxation  (|  734*)— Tax  Sales— Vauditt. 

A  sale  of  unseated  lands  for  taxes,  after 
the  owner  has  called  on  the  county  treasurer, 
inquired  for  the  taxes  doe,  and  paid  all  the 
taxes  demanded  of  him,  is  void,  and  passes  no 
title. 

[Eld.    Note.— For   other  cases,   see   Taxation, 
Dec.  Dig.  i  734.*] 

4.  WrrwESSEs  jj  144*)— Competency- Testi- 
KONT  AS  TO  Transactions  with  Pebsonb 
Since  Deceased. 

Under  Act  May  23,  1887  (P.  L.  159)  {  6, 
cL  "e,"  providing  that,  where  any  party  to  a 
contract  in  action  is  dead,  and  his  right  has 
passed  to  a  party  of  record,  no  surviving  party 
to  the  contract,  or  other  [lerson  whose  interest 
shall  be  adverse  to  tbe  right  of  tbe  deceased 
party,  shall  be  a  competent  witness  to  any  mat- 
ter occurring  before  the  death  of  the  party,  un- 
less tbe  action  be  ejectment  against  several  de- 
fendants, and  one  or  more  of  them  disclaims  of 
record  any  title  at  tbe  time  suit  was  brought, 
and  secures  the  accrued  costs,  in  which  case  he 
shall  be  a  fully  competent  witness,  a  codefend- 
ant  in  ejectment,  who  complies  with  the  condi- 
tions by  filing  a  disclaimer  and  securing  the 
costs,  is  relieved  from  the  disability  as  a  wit- 
ness, though  be  still  has  an  interest  in  the  con- 
troversy as  a  warrantor  in  a  deed  to  one  of 
the  parties. 

[Ekl.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  S  144.*] 

5.  Taxation  (|  744*)— Tax  Deed— Effect. 

Where  a  tax  sale  was  wholly  void,  the 
county  treasurer's  deed  thereunder  does  not  give 
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purchasers  ooiistructlv»  possession  of  the  prem- 
ises. 

[Bi.  Note.— For  other  cases,  see  Taxation, 
Dea  rHg.  §  744.»] 

6.  WlTNEBSES   (S   149*)  — COMPETBNCT— TESTI- 
MONT    AJB   TO    TBANBACTI0N8    WITH   PJCBSONS 

Since  Dgceabed. 

In  ejectment,  where  plaintiffs  claimed  nn- 
der  a  tax  deed,  a  codefendant,  who  bad  dis- 
claimed title  aild  secured  the  accrued  costs,  was 
not  incompetent  to  testify  that  he  had  called 
on  the  county  treasurer,  inquired  the  amount 
of  taxes  due,  and  paid  the  amount  demanded, 
though  the  county  treasurer  was  dead  at  the 
time  of  trial,  since  the  treasurer  was  simply 
the  agent  and  acting  for  the  county,  and  his  es- 
tate was  not  interested  in  the  cause,  nor  repre- 
sented by  any  party  to  the  record. 

[Ed.  Note.— For  other' cases,  see  Witnesses, 
Dec  !Dig.  8  149.*] 

7.  Evidence  (|  271*)— Declabatiohs  —  Self- 
SERviNa  Declarations. 

In  ejectment,  where  i>laintiffs  claimed  un- 
der a  tax  deed,  and  a  witness  for  defendant 
testified  that  he  had  called  on  the  county  treas- 
urer, inquired  the  amount  of  taxes  due,  and 
paid  the  amount  demanded,  plaintiffs  could  not 
show  dedarations  of  the  treasurer  in  regard  to 
what  took  place  between  him  and  the  witness, 
made  to  a  stranger  to  the  title,  and  not  in  the 
presence  of  the  witness,  at  a  time  subsequent 
to  the  interview  at  which  the  taxes  were  de- 
manded and  paid;  such  declarations  being 
simply  ex  parte  and  self-serving,  and  not  ad- 
missible to  contradict  defendant's  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  106&-1079,  1081-1104 ;  Dec.  Dig. 

i  2n.»] 

Appeal  from  Court  of  Common  Pleas,  Hunt- 
ingdon County. 

Action  by  J.  Murray  Africa  and  others 
against  Jacob  F.  Trezler.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

At  the  trial,  when  John  L.  Trexler,  a  wit- 
ness called  on  behalf  of  defendant,  was 
sworn,  defendant  made  this  offer:  "Mr. 
Walte:  I  propose  to  prove  now  by  the  wit- 
ness that  about  Juue  1,  1898,  he  received  a 
communication  from  Huntingdon,  to  the  ef- 
fect that  the  William  Smith  tract  and  the 
John  Patton  tract,  the  last-named  being  the 
one  Involved  In  this  Issue,  were  advertised 
for  sale  by  the  treasurer  of  Huntingdon 
county;  that.  In  pursuance  of  that  notice,  he 
came  to  Huntingdon  on  June  2,  1898;  that 
he  went  from  the  station  to  the  office  of  the 
county  commissioners  In  Huntingdon  county, 
and  Inquired  about  the  taxes  which  were  as- 
sessed to  the  two  above-named  tracts  of  land. 
In  which  he  was  at  that  time  Interested,  and 
that  he  was  directed  to  the  office  of  the 
county  treasurer,  and  that  Peter  Kean,  one 
of  the  then  commissioners  of  the  county  of 
Huntingdon,  went  with  him  to  the  office  of 
the  county  treasurer,  and  that  he  asked  the 
county  treasurer  for  all  the  taxes  that  were 
due  upon  the  William  Smith  tract  in  Porter 
township  and  the  John  Patton  tract  in  Walk- 
er township,  and  that  the  county  treasurer 
took  down  a  book,  and,  after  some  little 
time,  handed  the  witness  the  amount  of  tax- 
es which  were  due  upon  these  lands,  and  that 


the  witness  then  gave  a  check  to  the  county 
treasurer  for  the  amount  of  money  which 
the  county  treasurer  demanded;  that  the 
witness  then  'left  the  office  of  the  county 
treasurer,  believing  that  he  had  paid  all 
the  taxes  that  were  assessed  against  these 
two  tracts  of  land,  including  the  one  in- 
volved In  this  issue.  This  for  the  purpose  of 
showing  that  the  witness  made  an  honest  ef- 
fort to  pay  all  the  taxes  that  were  assessed 
upon  this  land.  Mr.  Bailey:  Counsel  for 
plaintiffs  object  to  the  testimony  proposed 
from  the  witness,  for  the  following  reasons: 
(1)  That,  having  been  a  tenant  in  common 
with  Jacob  F.  Trexler,  the  now  defendant, 
the  witness  would  be  incompetent  to  testi- 
fy In  support  of  his  former  cotenant's  title 
to  the  land  In  question,  for  the  reason  that 
the  other  party  to  the  thing  in  action,  J. 
Simpson  Africa,  died  in  1000,  and  his  rights 
upon  the  record  have  passed  by  his  will  to 
the  plaintiffs  in  this  action,  who  stand  as  bis 
representatives.  By  the  death  of  J.  Simpson 
Africa,  both  Jacob  F.  Trexler  and  John  L. 
Trexler  were  rendered  incompetent  to  testi- 
fy adversely  to  his  estate,  under  the  act  of 
May  23,  1887  (P.  U  158),  as  to  anything 
which  occurred  during  the  lifetime  of  the 
decedent,  who  died,  according  to  the  testi- 
mony in  this  case.  In  the  year  1900,  and  the 
occurrence  to  which  the  recollection  of  the 
witness  is  directed  took  place  In  1898.  The 
witness  Is  incompetent  for  the  reason  that 
the  result  of  his  testimony  would  be  not  only 
adverse  to  the  estate  of  J.  Simpson  Africa 
and  to  these  plaintiffs,  but  might  result  In 
injury  to  the  title  of  that  estate  to  the  locus 
in  quo.  (2)  The  witness  is  Incompetent,  even 
though  he  conveyed  his  estate  In  these  lands 
by  deed  Just  offered  in  evidence  by  the  de- 
fendant, dated  January  25,  1905,  for  the  rea- 
son that  the  said  deed  .contains  a  covenant 
of  general  warranty  which  is  still  in  force 
against  the  witness.  If  he  is  permitted  to 
testify  to  the  matter  contained  in  the  de- 
fendant's offer,  be  will  be  testifying  adverse- 
ly to  the  estate  of  J.  Simpson  Africa  in  a 
matter  which  would  directly  affect  the  estate 
of  J.  Simpson  Africa,  and  In  a  matter  in 
which  he  Is  personally  interested  as  against 
the  estate  of  J.  Simpson  Africa,  namely,  in 
the  support  of  his  own  covenant  of  warranty, 
and  against  the  estate  of  J.  Simpson  Africa, 
on  their  tax  title.  (S)  The  witness  would  be 
incompetent,  even  If  his  deed  contains  no 
covenant  of  warranty  whatever,  for  the  rea- 
son that  a  release  of  his  interest,  which 
would  result  in  making  him  competent,  mast 
be  the  extinguishment  of  that  Interest  and  a 
disclaimer  of  title.  By  the  conveyance  put 
in  evidence  by  the  defendant,  the  title  of 
John  L.  Trexler,  or  claim  of  John  Lu  Trex- 
ler, to  the  locus  in  quo  was  not  extinguished 
or  disclaimed,  but  passed,  still  in  extetmce 
and  in  full  force,  to  his  cotenant,  Jacob  F. 
Trexler,  the  defendant    (4)  The  testimony  Is 


•For  other  cases  see  same  topic  and  section  NUMBEIl  In  Dec.  Dig.  ft  Am.  Dis.  K«y  No.  Sarias  ft  Rap'r  Indazw 
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generally  incompetent,  IrreleTant,  Immaterial, 
and  inadmissible,  and  the  witness  incompe- 
tent, under  the  act  of  1887.  The  Ck>urt:  We 
will  allow  the  evidence  to  be  received  for  the 
present  (Objection  overruled.  Bill  o^  ex- 
ceptions sealed  for  plaintiffs.)" 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  J  J. 

Jas.  S.  Woods,  T.  F.  Bailey,  and  W.  H. 
Woods,  for  appellants.  H.  H.  Waite  and  O. 
C.  Brewster,  for  appellee. 

MESTREZAT,  J.  This  Is  an  action  of 
ejectment,  brought  by  J.  Murray  Africa,  and 
B.  P.  Africa,  Walter  G.  Africa,  and  J.  Mur- 
ray Africa,  executors  and  devisees  under  the 
last  will  and  testament  of  J.  Simpson  Africa, 
deceased,  against  John  L.  Trexler  and  Jacob 
F.  Trexler,  to  recover  the  possession  of  a 
tract  of  unseated  land  situate  in  Walker 
township,  Huntingdon  county,  containing 
about  437  acres.  The  prteclpe  was  filed  June 
22.  1908,  and  on  the  same  day  counsel  for  the 
defendants  appeared  and  waived  the  Issu- 
ance and  service  of  the  writ  upon  their 
clients.  Both  parties  filed  abstracts  of  title. 
Wben  the  case  was  called  for  trial  on  Feb- 
ruary 9,  1909,  John  L.  Trexler,  one  of  the 
defendants,  was  permitted  to  withdraw  his 
plea  of  not  guilty,  and  to  file  a  disclaimer 
"ot  all  title  or  claim  of  title  or  of  possession 
to  the  premises  described  in  the  writ, 
*  *  *  and  that  be  had  neither  title  nor 
possession  of  said  lands  at  the  time  said 
salt  was  brought."  He  also  filed  a  bond  to 
secure  the  payment  of  the  accrued  costs. 

On  the  trial  of  the  cause  the  plaintiffs 
showed  title  out  of  the  commonwealth,  the 
assessment  and  levy  of  taxes  for  the  years 
1895  and  1896  on  the  lands  in  dispute,  the 
return  for  nonpayment  of  the  taxes,  the  sub- 
se<]uei>t  sale  and  delivery  of  the  treasurer's 
deed  to  J.  Simpson  Africa  and  J.  Murray 
Aftica,  and  then  rested. 

[1]  The  defendant,  Jacob  F.  Trexler,  in- 
troduced the  records  tending  to  show  a  com- 
plete legal  title  from  the  commonwealth 
down  through  the  several  mesne  conveyanc- 
es to  himself.  In  the  chain  of  his  title  was 
a  deed  from  one  Levi  L.  Fritch  and  Sarah, 
bis  wife,  to  John  L.  Trexler  and  Jacob  F. 
Trexler,  which  contained  a  recital  disclos- 
ing the  fact  that  the  grantors  had  previous- 
ly conveyed  the  premises  to  the  American 
Stave  &  Lumber  Company.  The  deed  was 
admitted  under  objection,  and  an  exception 
was  noted.  John  L.  Trexler  conveyed  bis 
undivided  one-half  interest  In  the  premises 
to  Jacob  F.  Trexler  by  deed,  dated  January 
2S,  1906,  and  recorded  March  8,  1909.  The 
deed  of  Fritch  and  wife  to  the  Trexlers  was 
properly  admitted  in  evidence.  There  is 
notbing  in  the  record  to  show  that  the  Amer- 
ican Stave  &  Lumber  Company  was  incorpo- 
rated, or,  aside  from  the  recital  in  the  deed, 
whether  it  was  a  partnership  or  an  imlncor- 
porated  association;  and  therefore  no  title 


passed  from  Fritch  and  wife  by  the  deed  of 
August  4,  1894.  Bums  v.  McCabe,  72  Pa.  309; 
Jackson  v.  Sisson,  2  Johns.  Cas.  (N.  Y.)  321. 
The  superior  court  correctly  disposed  of  this 
question  in  the  following  language  of  its 
opinion,  in  Trexler  v.  Africa,  42  Pa.  Super. 
Ct  542,  647:  "It  does  not  appear  in  the  rec- 
ord that  the  American  Stave  &  Lumber  Com- 
pany was  a  corporation.  It  must  therefore 
have  been  a  partnership  name,  or  a  fictitious 
name,  and  under  the  above-quoted  authority 
the  conveyance  by  Fritch  and  wife,  by  the 
deed  of  August  4,  1894,  to  the  American 
Stave  &  Lumber  Company  did  not  vest  the 
legal  title  to  the  land  therein  described  in 
that  company,  because  it  had  no  such  legal 
existence  as  would  entitle  it  to  be  a  grantee 
in  a  deed  of  real  estate.  This  left  the  legal 
title  still  in  Fritch  and  wife,  and  their  sub- 
sequent deed  of  September  13,  1899,  to  the 
plaintiffs  [Jacob  F.  Trexler  and  John  L. 
Trexler],  vested  the  legal  title  in  the  latter. 
•  •  •  Enterprise  Transit.  Co.  v.  Hazel- 
wood  OU  Co.,  20  Pa.  Super.  Ct  127;  Wilkin- 
son V.  ConneU,  158  Pa.  126  [27  Atl.  870].  We 
need  not  discuss  the  question  whether  the 
deed  to  the  American  Stave  Sc  Lumber  Com- 
pany vested  an  equitable  title  in  -that  com- 
pany, because  there  is  no  one  in  possession 
of  the  locus  in  quo  claiming  under  such  ti- 
tle, and  it  is  not  the  rule  of  law  that  an 
equitable  title  authorizes  the  holder  of  it  to 
go  into  possession  of  land  without  addition- 
al authority  to  take  possession." 

For  the  purpose  ot  invalidating  the  treas- 
urer's deed,  and  thereby  defeating  the  plain- 
tiffs' title,  the  defendant  called  John  L.  Trex- 
ler as  a  witness,  and  offered  to  prove  by  him 
that  on  June  2,  1898,  he  called  at  the  office 
of  the  county  treasurer,  and  asked  him  for 
the  taxes  due  upon  the  William  Smith  tract 
and  the  John  Patton  tract  of  land  (the  lat- 
ter being  the  land  in  dispute),  which  were 
then  owned  by  himself  and  the  defendant 
that  the  treasurer  furnished  him  the  amount 
which  he  said  was  due  for  taxes  on  these 
lands,  and  that  the  witness  then  gave  the 
treasurer  a  check  for  the  money  he  demand- 
ed. The  plaintiffs  objected  to  Uie  testimony, 
on  the  ground  that  the  witness  was  incom- 
petent to  testify  by  reason  of  the  death  of 
J.  Simpson  Africa,  whose  right  or  interest 
in  the  property  had  passed  to  his  devisees, 
who  were  on  the  record  as  plaintiffs.  The 
court  overruled  the  objection  and  permitted 
the  witness  to  testify.  This  raises  the  im- 
portant question  in  the  case. 

[Z,  3}  The  acceptance  of  service  by  the  de- 
fendant's counsel  was  in  effect  the  same  as 
if  the  defendant  had  been  personally  served 
by  the  sheriff  (Act  July  9,  1001,  §  1,  cl.  14  [P. 
L.  619 ;  1  Purdon's  Dig.,  13th  Ed.,  p.  242]),  and 
was  therefore  prima  facie  evidence  of  the  de- 
fendant's possession  of  the  premises  in  dis- 
pute. Kirkland  V.  Thompson,  51  Pa.  216.  The 
defendant  had  the  right  to  attack  the  validity 
of  the  treasurer's  deed.    Millw  t.  McGullough, 
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104  Pa.  624  If,  as  alleged  by  him  and  offer- 
ed to  be  Bhown  by  the  witness  John  X-  Trex- 
ler,  the  latter  called  upon  the  treasurer,  In- 
quired for  the  taxes  due  on  the  land  in  dis- 
pute, and  paid  all  the  taxes  demanded  of  him 
by  the  treasurer,  he  did  all  that  was  neces- 
sary to  discbarge  the  land  from  liability  to 
sale,  and  the  subsequent  sale  to  the  plaintiffs 
for  taxes  omitted  to  be  demanded  passed  no 
title.  Dletrlck  and  Wilson  t.  Mason,  57  Pa. 
40;  Breisch  v.  Coxe,  81  Pa.  336;  Pottsvllle 
Lumber  Co.  v.  Wells,  157  Pa.  6,  27  AtL  408. 
This  Is  undoubtedly  the  settled  law  of  the 
state,  and  we  do  not  know  that  the  app^- 
lants  controTert  it  If,  therefora,  John  !>. 
Trexler  was  a  competent  witness,  and  his 
testimony  was  believed  by  the  Jury,  the 
treasurer's  sale  was  invalid,  and  the  deed  did 
not  vest  the  title  to  the  premises  In  the 
plaintiffs. 

[4]  By  section  4  of  the  act  of  May  23,  1887 
(P.  li.  159;  4  Purdon's  Dig.  [13th  Ed.]  p. 
5157),  It  is  provided  that  no  Interest  or  pol- 
icy of  law  shall  make  any  person  Incompe- 
trait  as  a  witness,  except  as  provided  In  sec- 
tion 5  of  the  act  Clause  "e"  of  section  5 
Is  the  only  one  having  any  relevancy  to  the 
question  In  hand,  and  It  provides  as  follows : 
"Nor  where  any  party  to  a  thing  or  con- 
tract In  action  is  dead,  •  ♦  •  and  his 
right  thereto  or  therein  has  passed,  either 
by  his  own  act  or  by  the  act  of  the  law,  to 
a  party  on  the  record,  who  r^resents  his 
Interest  In  the  subject  in  controversy,  shall 
any  surviving  or  remaining  party  to  such 
thing  or  contract  or  any  other  person  whose 
Interest  shall  be  adverse  to  the  said  right 
of  such  deceased  •  •  •  party,  be  a  com- 
petent  witness  to  any  matter  occurring  be- 
fore the  death  of  said  party,  •  ♦  •  un- 
less the  action  be  ejectment  against  several 
defendants,  and  one  or  more  of  said  defend- 
ants disclaims  of  record  any  title  to  the 
premises  In  controversy  at  the  time  the  suit 
was  brought,  and  also  pays  into  court  the 
costs  accrued  at  the  time  of  his  disclaimer, 
or  gives  security  therefor,  as  the  court  in 
its  discretion  may  direct,  in  which  case  such 
disclaiming  defendant  shall  be  a  fully  com- 
petent witness." 

The  plaintlfFs  contend  that  John  L.  Trex- 
ler is  Interested  in  the  result  of  the  case, 
and  that  hts  interest  is  adverse  to  the  es- 
tate of  J.  Simpson  Africa,  deceased.  This 
interest  it  is  claimed,  arises  from  the  fact 
that  in  the  event  of  a  recovery  by  the  plain- 
tiffs against  Jacob  F.  Trexler,  John  L.  Trex- 
ler will  be  liable  to  his  brother  upon  the 
clause  of  general  warranty  in  the  deed  con- 
veying his  undivided  interest  In  the  land 
to  his  brother.  It  Is  therefore  contended 
that  John  L.  Trexler  Is  interested  adversely 
to  the  estate  of  the  decedent,  whose  repre- 
sentatives are  plalntiSs,  and  that  the  wit- 
ness is  Incompetent  under  clause  "e"  of  sec- 
tion 6  of  the  act  above  referred  to.  We  think 
It  manifest  that  this  contention  is  not  sup- 


ported by  the  clause  of  the  act  In  qneation. 
If  It  be  conceded  that  John  L.  Trexler  wonld 
be  llaUe  on  his  warranty,  If  the  plaintUb 
recovered  a  Judgment  against  the  defend- 
ant, and  that  therefore  he  is  interested  ad- 
versely to  the  right  of  the  deceased  party 
represented  on  the  record  by  the  plaintifb, 
it  would  not  necessarily  follow  that  be  was 
disqualified  to  testify  under  clause  "e"  of 
section  5.  The  right  of  the  witness  to  testi- 
fy does  not  depend  upon  his  interest  in  the 
question  at  Issue.  As  we  have  seen,  the 
act  makes  all  persons  competent  wltnesse'; 
with  the  exceptions  noted  in  section  5.  One 
of  those  exceptions  denies  the  right  of  a  sur- 
viving party  to  testify  to  any  matter  oc- 
curring before  the  death  of  the  other  par- 
ty, where  the  latter's  Interest  in  the  sub- 
ject in  controversy  has  passed  to  a  party 
on  the  record,  who  represents  his  interest 
That  part  of  the  exception  might  exclude 
John  L.  Trexler  as  a  witness,  by  reason  of 
his  liability  on  his  warranty,  which  might 
be  construed  as  an  interest  adverse  to  the 
right  of  the  deceased  in  the  premises  In 
dispute.  We  need  not,  however,  determine 
whether  such  interest  would  disqualify  the 
witness,  as  it  becomes  unnecessary  under 
the  other  part  of  clause  "e,"  which  is  quot- 
ed above.  That  part  of  the  clause  furnishes, 
as  it  were,  an  exception  to  the  exception 
contained  in  the  earlier  part  of  the  clause, 
disqualifying  a  witness  on  the  ground  of  an 
Interest  adverse  to  that  of  the  deceased  par^ 
ty.  It  relieves  the  witness  from  disquali- 
fication in  actions  of  ejectment  where  he 
flies  a  disclaimer,  and  secures  the  iiayment 
of  the  accrued  costs.  In  other  words,  when 
a  codefendant  in  an  action  of  ejectment  is 
called  as  a  witness,  and  complies  with  the 
conditions  imposed  by  this  clause  by  filing 
a  disclaimer  and  securing  the  cost  he  is 
relieved  from  the  disability  imposed  upon  a 
surviving  party  having  an  interest  adverse 
to  that  of  the  deceased  party.  Such  wit- 
ness In  an  ejectment  suit  occupies  the  same 
position  as  if  the  clause  had  no  existence, 
and  becomes  a  competent  witness  under  sec- 
tion 4  of  the  statute.  The  competency  of 
such  a  witness  does  not  depend  upon  his  in- 
terest In  the  subject  in  controversy,  but 
wliether  he  has  filed  a  disclaimer,  and  has 
paid  or  secured  the  payment  of  the  costs 
which  have  accrued  in  the  action.  The  wis- 
dom of  thla  provision  we  may  not  question; 
that  was  solely  for  the  Legislature,  and  its 
command  must  be  obeyed.  It  follows  that 
John  L.  Trexler,  having  filed  his  disdalmer 
and  secured  the  costs,  was  a  competent  wit- 
ness to  testify  to  what  occurred  between  the 
witness  and  the  county  treasurer  in  regard 
to  his  effort  to  pay  the  taxes  assessed  agahist 
the  land  In  dispute. 

[5]  The  finding  of  the  Jury  invalidated  the 
tax  title,  and  therefore  the  plaintiffs  could 
not  recover.  The  defendant  having  made  the 
proper  effort  to  pay  the  taxes  charged  agalast 
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tbe  laad  In  dispute,  and  having  failed  by 
reason  of  the  Improiwr  act  of  the  treasurer, 
and  by  no  fault  of  his  own,  the  effect  as  to 
the  legality  of  the  purchasers'  title  was  the 
same  as  though  the  taxes  had  been  actually 
paid.  The  sale  was  yoid,  and  passed  no  title 
to  tbe  purchasers.  The  treasurer's  deed  did 
not  give  them  constructive  possession  of  the 
premises,  and  the  defendant  could  question 
its  validity.  Miller  v.  McCuUough,  104  Fa. 
0.24.  The  plaintiffs,  having  no  title  to  the 
premises,  are  not  in  position  to  oust  the 
defendant  from  bis  possession.  The  deed 
upon  which  they  rely  was  absolutely  void, 
and  conveyed  no  title  or  right  to  the  pos- 
session. 

[I]  The  death  of  the  connty  treasurer  did 
not  make  John  L.  Trezler  an  incompetent 
witness.  The  treasurer  was  simply  the 
agent  and  acting  for  the  county,  and  his  es- 
tate was  not  Interested  in  the  cause,  nor 
was  it  represented  by  any  party  on  the  rec- 
ord. 

[7]  It  is  equally  apparent  that  the  plain- 
tiffs coold  not  show  the  declarations  of  the 
treasurer  in  regard  to  what  took  place  be- 
tween bim  and  John  L.  Trexler,  and  which 
were  made  at  a  time  subsequent  to  tbe  inter- 
view with  the  treasurer  at  which  tbe  taxes 
were  demanded  and  paid.  Young  v.  Com- 
monwealth, 28  Pa.  601;  McGregor  v.  Sibley, 
09  Pa.  388 ;  Romlg  v.  Romig,  2  Rawle,  241 ; 
McPeake  v.  Hutchinson,  5  Serg.  &  R.  295. 
Such  declarations  were  no  part  of  the  res 
gestae,  but  simply  ex  parte  or  self-serving, 
and  were  not  admissible  to  contradict  Trez 
ler's  testimony  as  to  what  bad  previously 
occurred  between  him  and  the  treasurer. 
They  were  made  to  a  stranger  to  the  titles 
and  not  by  an  agent  of  the  defendant,  nor 
in  the  lutter's  presence,  and  hence  are  not 
comi>etent  evidence  to  affect  the  defendant's 
title  to  tbe  premises  in  dispute. 

The  Judgment  la  affirmed. 


KITCHEN  V.  PENNSYLVANIA  R.  CO. 

(Sopreme  Court  of  Pennsylvania.     July  6, 
1911.) 

Bazuioadb  (i  350*)— Accidents  at  Cboss- 
isos — Question  fob  Jubt. 

In  an  action  for  injuries  at  an  obstnictfcl 
lailroad  crossing,  where  tbe  evidence  showed 
invitation  of  brakeman  to  cross  the  track,  the 
question  of  plaintiiTs  negligence  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1162-1192;   Dec.  Dig.  {  350.*] 

Appeal  from  Court  o£  Common  Pleas,  War- 
ren County. 

Action  by  ^  William  Kitchen  against  the 
Pmnsylvania  Railroad  Company.  Judgment 
for  plalntitf,  and  defendant  appeals.  Af- 
flnned. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 


n.  P.  Rosslter.  for  appellant  D.  U.  Arird, 
for  appellee. 

PER  CURIAM.  Tbe  testimony  In  support 
of  the  plaintiff's  case  clearly  required  its 
submission  to  tbe  Jury.  The  plaintiff  ap- 
proached the  crossing  of  the  defendant's 
road,  where  there  were  three  tracks.  The 
first  was  an  unoccupied  Switch.  On  the  sec- 
ond track  there  stood  a  long  freight  train, 
composed  of  35  or  40  cars,  which  blocked  his 
way.  He  waited  near  the  first  track  be- 
tween five  and  ten  minutes,  in  a  temper«iture 
several  degrees  below  zero,  when  a  brake- 
man  walked  back  from  the  engine,  uncoupled 
the  cars,  and  signaled  tbe  engineer,  who 
drew  a  part  of  tbe  train  off  of  the  crossing. 
This  left  an  opening  15  or  20  feet  wide, 
through  which  the  brakeman  walked  to  the 
third  track,  turned,  and  beckoned  to  the 
plaintiff  to  come  on.  Before  starting  his 
hot-ses  the  plaintiff  stood  up  on  the  seat  of 
his  sled  and  looked  and  listened  for  a  train, 
and  continued  to  look  and  listen,  leaning  for- 
ward, as  he  drove  on  the  crossing.  His  sled 
was  struck  on  the  third  track  by  a  shifting 
engine  running  rapidly  backward,  and  of  the 
approach  of  which  no  signal  was  given. 

Tbe  plaintiff  stopped  at  a  proper  place, 
waited  until  the  train  was  parted  and  a 
way  opened  for  him  to  cross,  and  went  on 
at  the  invitation  of  defendant's  employ^, 
who  was  in  charge  of  the  situation  and  In  a 
position  to  observe  any  threatened  danger. 
He  did  not  then  blindly  rely  upon  notice 
from  the  brakeman,  but  was  vigilant  to  ob- 
serve for  himself.  If,  under  tbe  '  circum- 
stances, he  should  have  taken  any  further 
precaution,  was  not  a  matter  that  could  be 
properly  determined  by  the  court  Guthrie 
V.  Railroad,  222  Pa.  366,  71  AtL  642. 

The  Judgment  is  affirmed. 


COMMONWEALTH  v.  CUNNINGHAM. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  CaiMiNAi.    Law    ({    656*)  —  Rxmabks    of 
Judge— Weight  or  Evidence. 

A  judge  hag  tbe  ri^ht,  and  often  it  is  bis 
duty,  to  express  to  the  jury  his  opinion  of  the 
weight  of  tbe  evidence;  the  only  limitation 
being  that  there  must  be  reasonable  ground 
for  his  statement,  and  that  it  leave  the  jury 
free  to  act. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1624-1533;  Dec  Dig.  I 
656.*] 

2.  Cbiuinai.    Law    (i    656*)  —  Reuakks    or 
Judge— Weight  or  Evidence. 

Where,  on  a  trial  for  murder,  tbe  opinion 
of  the  Judge,  as  stated  to  the  jury,  that  there 
was  nothing  in  the  evidence  snowing  that  the 
killing  was  In  self-defense,  being  warranted  by 
tbe  defendant's  own  account  of  the  occurrence, 
and  where  the  judge  also  stated  tliat  he  did  not 
bind  the  jury  by  his  opinion,  and  that,  if  they 
believed  the  evidence  justified  a  killing  in  selt- 
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defense,  thej  had  a  right   to  do  so,  wag  not 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  1Q24-1533 ;  Dec.  Dig.  { 
656.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 

William  Cunningham  was  convicted  of 
murder  In  the  first  degree,  and  appeals.  Af- 
firmed. 

Argued  before  VEliL,  0.  J.,  and  BROWN, 
BLKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Loftls  A.  K.  Mellon  and  C.  Stuart  Patter- 
son, Jr.,  for  appellant.  Joseph  H.  Taulane, 
Asst  Dlst.Atty.,  and  Samuel  P.  Rotan,  Diet 
Atty.,  for  the  Commonwealth. 

FELL,  C.  J.  The  appellant  was  convicted 
of  murder  of  the  first  degree  In  killing  James 
McDevltt  by  cutting  his  throat  with  a  razor. 
A  statement  of  the  occurrence  favorable  to 
the  appellant  is  that,  after  an  altercation  with 
McDevltt  on  the  street  in  relation  to  a  dog, 
he  went  home  and  returned  to  the  street, 
where  half  an  hour  later  the  altercation  was 
renewed.  McDevltt  seized  the  appellant  by 
the  arm,  and  made  a  threatening  remark  and 
gesture.  The  appellant  drew  a  razor  from 
his  pocket  and  Inflicted  the  wound  that  caus- 
ed death.  The  different  degrees  of  murder, 
manslaughter,  and  the  right  of  self-defense 
were  defined  with  exceptional  clearness  and 
accuracy  in  the  charge,  and  the  defendant's 
points,  which  covered  every  feature  of  the 
case  favorable  to  him,  were  affirmed  without 
qualification. 

The  assignments  of  error  are  to  the  follow- 
ing excerpts  from  the  charge:  "I  do  not  believe 
there  Is  anything  in  the  case  that  would  Jus- 
tify you  in  saying  that  the  evidence  warrant- 
ed the  defendant  in  kllliiig  McDevltt  in  self- 
defense.  There  was  no  weapon  in  sight,  and 
I  do  not  think  the  evidence  would  justify 
you  in  saying  that  he  should  be  acquitted  on 
the  ground  that  he  killed  in  self-defense. 
The  same  thing  applies  to  manslaughter. 
But  you  are  not  bound  by  my  opinion.  I  do 
not  think  the  evidence  warrants  a  verdict  of 
manslaughter."  In  Immediate  connection 
with  these  statements  It  was  said:  "I  do  not 
bind  you  by  my  opinion.  If  you  believe  the 
evidence  Justified  a  killing  in  self-defense, 
yon  have  a  right  to  say  so.  You  are  not 
bound  by  my  opinion  on  that  point,  or  upon 
any  other  point  in  the  case.  •  •  •  If  you 
believe  the  evidence  does  Justify  It,  in  accord- 
ance with  the  law  as  I  have  given  it  to  you, 
you  are  warranted  in  finding  him  guilty  of 
manslaughter,  notwithstanding  my  opinion." 

[1,  2]  It  is  the  undoubted  right  of  a  Judge, 
and  often  it  is  his  duty,  to  express  to  the  Ju- 
ry his  opinion  of  the  weight  and  the  effect 
of  the  evidence.  The  only  limitation  of  the 
right  is  that  there  must  be  reasonable  ground 
for  Ills  statement,  and  that  it  is  not  made  as 


a  binding  direction,  but  leaves  the  Jury  free 
to  act  McClain  v.  Com.,  UO  Pa.  263,  1  Aa 
45;  Com.  v.  Orr,  138  Pa.  276,  20  AO.  866; 
Com.  V.  McGowan,  189  Pa.  641,  42  AU.  365,  69 
Am.  St  Rep.  836.  The  opinion  eitpressed  by 
the  Judge  was  warranted  by  the  defendant's 
own  account  of  the  occurrence,  and  because 
of  the  abundant  caution  repeated  in  the 
charge  the  Jurors  must  have  understood  that 
they  were  entirely  free  to  form  their  own 
Judgment. 

The  Judgment  is  affirmed,  and  it  is  directed 
that  the  record  be  remitted  for  the  purpose 
of  execution. 


BOLLINGER  v.  CRYSTAL  SAND  OO. 
(Supreme  Court  of  Pennsylvania.    July  6,  1911.) 

1.  Master  and  Sebvant  (§  265*)— Injuries 
TO  Servant— BuBDEN  of  Proof. 

In  an  action  for  personal  injuries,  the  bor- 
den  Is  on  plaintiff  to  show  that  defendant  was 
negligent  and  that  his  negligence  caused  the 
injury,  but  he  is  not  required  to  disprove  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877-907;  Dec.  Dig.  i 
265.*] 

2.  Master  and  Servant  d  ZI8*)—tmravaa 

TO  SeBVANT— BVIDENCK. 

In  an  action  to  recover  for  the  death  of  an 
employ^,  where  plaintiff  showed  that  defendant 
bad  failed  to  properly  guard  a  shaft,  and  that 
her  husband  was  killed  by  coming  in  contact 
with  it  while  engaged  in  his  usual  work,  she 
established  a  prima  facie  case  of  negligence  on 
the  part  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  954-972;  Dec.  Dig.  i 
278.*] 

.  Appeal  from  Court  of  Common  Pleas,  Mif- 
flin County. 

Action  by  Elizabeth  V.  Bollinger  against 
the  Crystal  Sand  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZISK- 
ER, JJ. 

W.  W.  Uttley  and  Rufns  C.  Elder,,  for  ap- 
pellaQt.  J.  Howard  Neely  and  J.  C.  Houser, 
for  appellee. 

PER  CURIAM.  The  plalntifTs  husband 
was  employed  In  a  building  in  which  sand 
rock  was  crushed  and  sand  was  washed  and 
dried  and  prepared  for  shipment  His  work 
was  to  oil  the  machinery  and  watch  the  con- 
veyors and  bins,  and  it  took  him  to  all  parts 
of  the  buUdlng.  While  alone  in  an  upper 
room,  his  clothing  was  caught  on  the  line 
shaft  at  a  point  where  the  rough  edge  of  a 
key  was  projected  an  eighth  of  an  Inch,  and 
his  body  was  wound  around  the  shaft  and  be 
was  killed.    No  one  witnessed  the  accident. 

At  the  trial  different  theories  were  advanc- 
ed as  to  what  the  deceased  was  doing  whea 
his  clothing  was  caogtat  It  is  contended  by 
the  defendant  that  the  accident  must  have 
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happened  In  one  of  three  ways:  By  the 
clothing  of  the  deceased  coming  Into  contact 
with  the  shaft  when  he  was  oiling  the  ma- 
chinery while  It  was  in  motion,  in  violation 
of  his  instructions;  by  bis  attempting  for 
his  own  convenience  to  pass  through  a  nar- 
row space  under  the  shaft  In  going  from 
one  platform  to  another,  instead  of  using 
a  ladder  furnished  for  the  purpose;  or  by  his 
falling  against  the  shaft  while  walking  near  it 
on  a  way  provided — and  that,  as  the  first 
two  of  these  suppositions  would  make  him 
chargeable  with  contributory  negligence,  the 
Jury  was  permitted  to  select  from  probable 
causes  one  that  would  impose  liability  on 
the  defendant. 

[1, 21  This  argument  overlooks  the  burden 
of  proof.  A  plaintiff  cannot  make  out  a 
case  by  proof  that  an  injury  was  caused  by 
one  or  more  of  a  number  of  equally  probable 
causes,  some  of  which  show  negligence  on 
the  part  of  the  defendant  and  others  do  not. 
He  is  required  to  prove  that  the  defendant 
was  negligent,  and  that  his  negligence  caus- 
ed the  Injury;  but  he  is  not  required  to 
disprove  contributory  negligence,  but  ooily  to 
make  out  a  case  clear  of  it.  The  Jury  in 
this  case  was  not  left  to  conjecture  as  to 
anything  the  plaintiff  was  required  to  prova 
She  established  a  prima  facie  case  by  proof 
that  the  defendant  bad  failed  to  properly 
guard  the  shaft,  and  that  her  husband  was 
killed  by  coming  into  contact  with  it  while 
engaged  at  hia  usual  work.  The  failure  to 
guard  the  shaft  was  the  neglect  of  a  statu- 
tory duty,  against  the  consequence  of  which 
nothing  but  the  contributory  negligence  of 
an  employs  would  relieve  the  defendant. 
Jones  V.  Aiherlcan  Caramel  Ck>.,  225  Pa.  644, 
74  Atl.  613.  The  presumption  of  care  was 
in  her  favor,  and  the  burden  of  proof  of 
contributory  negligence  was  on  the  defend- 
ant. 

It  follows  that  there  was  no  error  in  re- 
fusing to  enter  Judgment  non  obstante  vere- 
dicto. 

The  Judgment  is  affirmed. 


GRIFFITHS  V.  MONONGAHELA  R.  CO. 

et  al. 
(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

1.  Watebs  and  Water  Ootjbsbs  (|  86*)— II- 
ijeoAi.  IMvEBsiow— Injunction. 

E<3nity  will 'enjoin  the  continued  wrongful 
diversion  of  a  water  course,  though  complainant 
has  suffered  no  material  damage  thereby,  as 
otherwise  the  diversion  might  ripen  into  a  pre- 
scriptive right. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Coniaea,  Gent.  Dig.  g$  84-dO ;  Dec.  Dig. 

2.  Affxai,  and    Ebbob    (i   66*)— Appkai.  in 
EquiTT— Abskncb  of  Final  Dbcbee. 

An  appeal  in  an  equity  case  will  be  quashed, 
in  the  absence  of  a  final  decree. 

(Ed.  Note. — Fbr  other  cases,  see  Appeal  and 
Etror,  Cent.  Dig.  i|  32»-343 ;  Dec.  Dig.  {  66.*] 


Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Bill  by  John  S.  Griffiths  against  the  Mo- 
nongahela  ^Railroad  Company  and  others. 
From  a  decree  granting  a  permanent  injunc- 
tion, defendants  appeal.    Appeal  quashed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTRBZAT,  POTTER,  and  MOSGHZIS- 
KER,  33. 

W.  J.  Sturgls,  B.  H.  Reppert,  and  S.  J.  Mor- 
row, for  appellants.  D.  W.  McDonald,  Frank 
P.  Cottom,  Harry  A.  Cottom,  and  James  R. 
Cray,  for  appellee. 

POTTER,  J.  The  record  in  this  case  shows 
that  no  final  decree  has  ever  been  entered. 
The  findings  of  the  trial  Jndge  were  filed 
June  15,  1010,  with  a  decree  annexed  award- 
ing a  permanent  Injunction.  On  June  23, 
1910,  exceptions  were  filed  to  the  finding  and 
decree.  On  January  10,  1011,  an  order  was 
made  by  which  the  exceptions  were  "over- 
ruled and  dismissed."  The  former  decree, 
which  under  the  equity  rule  must  be  re- 
garded as  a  decree  nisi,  was  not  confirmed, 
and  no  other  decree  was  entered.  When  an 
appeal  is  taken  without  a  final  decree  having 
been  entered,  the  rule  is  to  quash  the  appeal. 
See  Watklns  v.  Hughes,  206  Pa.  526,  66  Atl. 
22;  Kenworthy  v.  Trust  Co.,  218  Pa.  286, 
67  Atl.  469.  The  proper  practice  is  for  the 
trial  Jndge  to  report  a  form  of  decree  with 
bis  findings,  which  will  be  entered  nisi  un- 
der the  rule.  Then,  if  exceptions  are  filed, 
a  final  decree '  should  be  formally  entered, 
when  the  exceptions  are  disposed  of,  wheth- 
er they  are  sustained  or  overruled.  It  would 
have  been  better  If  in  this  case  the  trial 
Judge  had  followed  the  approved  practice  of 
setting  forth  his  findings  of  fact  and  his  con- 
clusions of  law  in  separate  and  numbered 
paragraphs.  See  Pittsburg  Stove  &  Range 
Co.  v.Penna.  Stove  Co.,  208  Pa.  37,  67  Atl. 
77;  Oaynor  v.  Quinn,  212  Pa.  362,  61  Ati.  ©44. 

[1,  2]  This  appeal  will  have  to  be  quashed, 
because  there  is  no  final  decree.  But,  upon 
the  facts  as  found  by  the  court  below,  we 
have  no  doubt  as  to  the  case  being  a  proper 
one  for  the  exercise  of  equitable  relief. 
"The  diversion  or  obstruction  of  a  water 
course  has  been  the  subject  of  frequent 
equitable  interference  by  way  of  injunction." 
Gould  on  Waters,  i  634.  "A  court  of  equity 
will  generally  grant  relief  by  way  of  injunc- 
tion to  prevent  the  continued  wrongful  di- 
version of  a  water  course,  and  such  relief 
may  be  granted  though  the  complainant  has 
suffered  no  material  damage  by  reason  of 
the  diversion,  as  otherwise  the  continued  di- 
version might  ripen  Into  a  prescriptive  right, 
or  require  a  multiplicity  of  suits."  30  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  360.  Where 
water  has  been  wrongfully  diverted  from  Its 
proper  channel,  a  mandatory  Injunction  may 
be  granted  to  restore  it.    Bispham's  EJqulty, 
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{  400;  1  High  on  Injunctions,  |  804;   Goul^ 
on  Waters,  |  553. 

For  the  reason  above  noted,  the  absence 
of  a  final  decree,  the  appeal  is  quashed. 


KINO  et  al.  T.  AMBROSE. 
(Suprema  Court  of  Pennsylvania.    July  6, 1911.) 

1.  Appeai.  and  Ekbob  (i  362*)— Statemkmt 
OF  Ebbobs— Effect  of  Failuke  to  Filb. 

Where  appellant  failed  to  file  in  the  trial 
court  the  statement  of  errors  required  by  equity 
rule  92,  the  filing  of  such  a  statement  nunc  pro 
tunc  will  be  allowed,  where  such  filing  will  im- 
pose no  hardsMp  on  the  other  party ;  the  fail- 
ure to  file  not  being  necessarily  fatal  to  the 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  1960,  Hm.;  Dec.  Dig.  { 
362.*I 

2.  PABxmoN  (I  43*)— Location  or  Pbopebtt 
— Evidence. 

Under  Act  Feb.  20,  1854  (P.  L.  89),  provid- 
ing that,  when  a  partition  emoraces  lands  in 
more  than  one  county,  it  shall  be  brought  only 
in  the  county  where  the  larger  part  of  the  es- 
tate in  value  shall  be  situated,  the  court  of  one 
county  acguires  no  jurisdiction  of  a  decree  for 
partition  of  real  estate  situated  partly  in  the 
county,  where  a  finding  that  at  the  time  the  pe- 
tition was  filed  the  larger  part  of  the  lands, 
both  in  equity  and  value,  was  situated  within 
the  county,  was  not  supported  by  the  evidence ; 
the  proof  l>ein^  that  2,018  acres,  valued  at 
^,050,  were  situated  in  another  county,  and 
only  1,417  acres,  valued  at  $7,050,  were  within 
the  county  in  which  the  petition  was  presented. 
[Ed.  Note.— £\>r  other  cases,  see  Partition, 
Cent  Dig.  {§  107-110;  Dec.  Dig.  |  43.*] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Bill  in  equity  by  B.  Lawrence  King  and 
another  against  Ida  Reamer  Ambrose,  for 
herself  and  as  committee  of  Mary  Kerns 
Reamer,  for  partition.  From  a  decree  for 
plaintiffs,  defendant  appeals.  Reversed,  and 
bill  dismissed. 

Argned  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  potter,  and  M08CHZIS- 
KER,  JJ. 

J:  H.  Longenecker  and  F.  W.  Blesecker,  for 
appellant.    Alexander  King,  for  appellees. 

BROWN,  J.  [1]  Counsel  for  appellant 
frankly  admit  that  the  failure  to  file  in  the 
court  below  the  statement  of  errors  required 
by  equity  rule  92  was  due  to  their  oversight, 
and,  as  the  filing  of  such  statement  nunc  pro 
tunc  will  Impose  no  hardship  on  the  appellees, 
the  motion  to  so  file  It,  made  May  S,  1911,  is 
now  allowed  as  of  that  date,  and  the  motion 
to  quash  the  appeal  is  dismissed.  The  failure 
to  file  the  statement  was  not  necessarily  fatal 
to  the  appeal.  Barlott  v.  Forney,  187  Pa. 
301,  41  Atl.  47. 

[21  This  bill  was  for  the  partition  of  lands 
belontdng  to  the  estate  of  Abraham  Kerns, 
situated  in  Bedford  and  Somerset  counties. 
He  died  many  years  ago,  and  at  the  time  of 
his  death  his  domicile  was  in  Bedford  coun- 


ty, where  the  larger  part  of  his  estate  in 
value  was  situated.  The  bill  was  filed  in  the 
county  of  Somerset  on  May  9,  1907,  under 
an  averment  in  it  that  at  that  time  the  larg- 
er part  of  the  estate  of  the  deceased  in  valne 
was  situated  in  that  county.  This  averment 
in  the  bill  was  specifically  denied  in  the  an- 
swer, and  the  defendants  affirmatively  averr- 
ed that  at  that  time  by  far  the  greater  part 
of  the  estate,  in  quantity  and  value,  was 
situated  in  Bedford  county.  This  responsive 
answer  to  the  Jurisdictional  averment  in  tlie 
bill  was  not  overcome  by  the  measure  of 
proof  required  in  equity  practice;  but  the 
court  below  nevertheless  found  that  of  the 
lands  of  the  decedent  remaining  unsold  and 
described  in  th6  bill,  the  larger  part,  both  In 
quantity  and  value,  was  situated  in  Somer- 
set county. 

The  requirement  of  the  act  of  February  20. 
1864  (P.  L.  89),  relating  to  proceedings  In 
partition,  is  that,  when  such  a  proceeding  la 
intended  to  embrace  lands  in  more  tlian  one 
county,  it  shall  be  brought  only  in  the  comi- 
ty where  the  decedent  whose  land  is  to  be 
divided  had  his  domicile,  or  where  the  home- 
stead or  larger  part  of  his  estate  In  valne 
shall  be  situated.  Whether  the  court  below 
would  have  had  Jurisdiction  If,  as  a  matter 
of  fact,  the  larger  part  of  the  estate  of  the 
decedent  in  valne  was  situated  In  Somerset 
county  at  the  time  the  bill  was  filed  withont 
regard  to  where  the  larger  part  of  it  in  value 
was  situated  at  the  time  of  bis  death,  is  t 
question  that  we  need  not  now  determine,  for 
the  finding  of  the  court  below  that  at  the 
time  the  bill  was  filed  the  larger  part  of  the 
lands,  both  in  quantity  and  value,  was  sit- 
uated in  Somerset  county,  was  not  only  not 
supported  by  the  necessary  proof,  but  was 
clearly  erroneous,  in  view  of  the  documenta- 
ry evidence  in  the  case.  To  the  report  of  tbe 
master  making  partition  there  is  attached  a 
draft,  the  accuracy  of  which  was  not  ques- 
tioned before  us  by  the  appellees.  According 
to  It  only  one  tract — the  John  Chec^  tract, 
containing  400 14  acres — ^Is  situated  wholly 
in  Somerset  connty.  Of  the  remaining  nine^ 
two,  containing  800^  acres,  are  almost  en- 
tirely in  Somerset  connty.  These  three  tracts 
were  valued  by  the  master  at  $6,700.  Five  of 
the  tracts  (including  the  Snake  Spring  town- 
ship tract,  which  is  not  on  the  draft),  con- 
taining 1,801  V^  acres,  and  valued  by  the  mas- 
ter at  $7,300,  are  situated  in  Bedford  connty. 
The  remaining  tract,  known  as  the  "George 
Smith  tract,"  and  containing  433  acres,  is 
located  in  both  counties,  about  half  of  the 
tract  being  In  each.  Its  total  valne  as  fixed 
by  the  master  was  |1,500.  It  thus  appears 
that  2,018  acres,  valued  at  $8,050,  were 
situated  in  Bedford  county  at  the  time  the 
bill  was  filed,  and  only  1,417  acres,  valued  at 
(i7,450,  in  Somerset  county.  Neither  at  the 
time  of  the  death  of  the  decedent  nor  when 
the  bill  was  filed  was  the  larger  part  of  bis 
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estate,  in  valae,  situated  In  Somerset  county, 
and  Its  court  of  common  pleas  had,  therefore, 
DO  Jurisdiction  of  tbe  bill  filed. 

The  first  assignment  of  error  Is  sustained, 
tbe  decree  Is  reversed,  and  the  bill  dismissed, 
at  appellees'  cost 


W.  H.  SHEPHERD  &  SONS  v.  FIRST  NAT. 

BANK  OF  WILKES-BARRB. 
(Supreme  Court  of  Pemutylvaiila.    July  6, 1911.) 
Contracts  (J  lOG*)  —  Btjii.dino  Oontbact— 

COSSTHUCTION. 

Where  a  specification  of  a  building  contract 
does  not  clearly  show  whether  the  roof  is  to 
be  of  slafr  or  of  eopiwr,  and  contractor  incorpo- 
rates in  bis  bid  the  words  "Main  roof  estimate 
slae,"  and  the  owner  fails  to  eject  those  words 
and  accepts  the  bid  without  objection,  he  can- 
not thereafter  object  to  the  right  of  the  con- 
tractor to  construct  the  roof  of  slag,  and  not  of 
copper. 

[Sid.  Note. — For  other  cases,  see  Contracts, 
Oent.  Dig.  |{  884r-889 ;   Dec.  Dig.  i  199.*] 

Apiieal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  W.  H.  Shepherd  &  Sons  against 
the  First  National  Bank  of  Wllkes-Barre. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfiSrmed. 

Tbe  defendants  presented  the  following 
points: 

"Tlie  contract,  plans,  and  specifications  be- 
ing in  writing,  and  there  being  no  ambiguity 
iB  tbe  language  used  in  the  same,  whidi  la 
open  to  explanation  by  parol  evidence,  tbe 
construction  of  the  same  is  exclusively  for 
the  court  Answer:  Tills  point  in  the  form 
in  which  it  is  drawn,  is  denied.  We  are  of 
opinion  that  the  actions  of  the  parties  In  con- 
nection with  this  proceeding,  as  represented, 
shows  a  certain  ambiguity ;  and  that  at  any 
rate,  whether  there  be  ambiguity  or  not,  the 
contract  is  between  the  parties,  and  that  the 
bid  and  acceptance  In  the  form  in  which  one 
made  and  the  other  accepted  are  read  into 
the  contract. 

'"ThB  plaintlfTs'  bid  so  far  as  the  same  re- 
fers to  slag  estimate,  under  the  terms  of  the 
contract  is  no  part  of  the  contract  and  was 
not  made  a  part  of  the  same.  Answer:  That 
is  denied. 

"The  contract  takoi  in  connection  with  the 
plan  and  specification  calls  for  a  copper  roof 
over  the  'main  roof,'  and  was  not  an  extra, 
bat  a  portion  of  the  work  to  be  paid  for  and 
ont  of  the  cost  of  the  construction  of  the 
building,  namely,  $112,983,  and  the  plaintiffs 
are  not  entitled  to  recover.  Answer:  That 
is  denied. 

"Under  all  the  evid«ice  in  the  case  the  ver- 
dict should  be  for  the  plalntifrs  for  $207.54, 
the  amount  of  the  tender,  without  interest 
or  costs.    Answer:  That  Is  negatived." 

Verdict  and  Judgment  for  plaintiff  for 
$2,400.06.    Defendant  appealed. 


Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KER,  33. 

William  S.  McLean  and  William  S.  Mc- 
Lean, Jr.,  for  appellant  S.  J.  Strauss  and 
John  McGabren,  for  appellee. 

MESTREZAT,  J.  This  is  an  action  of  as- 
sumpsit brought  to  recover  the  difference  be- 
tween the  cost  of  covering  the  main  roof  of 
the  defendant's  bank  building  vrith  a  slag 
and  a  copper  roof. 

At  the  request  of  tbe  defendant's  architect 
the  plaintifts  tendered  a  bid  or  proposal  for 
the  erection  of  a  bank  building  for  the  First 
National  Bank  of  WUkes-Barre,  Pa.  The 
proposal  was  in  writing,  and  contained  sev- 
eral paragraphs,  each  maldng  a  different  and 
conditional  bid  for  the  work  to  be  done  and 
the  materials  to  be  furnished.  By  para- 
graph 4  the  plaintiffs  offered  to  construct  the 
building  for  $112,983.  In  paragraph  6  the 
plaintiffs  bid  $663  on  tbe  clock  frame,  and 
stated  that  they  included  cornice  of  granite 
In  place  of  concrete  for  alley  in  No.  4  esti- 
mate. This  paragraph  concluded  with  tbe 
words :  "Main  ^oof  estimate  slag."  A  few 
days  after  the  bid  the  secretary  of  the  builds 
Ing  committee  of  the  defendant  hank  advised 
the  plaintiffs  tliat  the  committee  had  accept- 
ed their  bid  "as  set  forth  in  paragraphs  four 
and  six  of  same."  The  parties  entered  into 
a  contract  for  the  construction  of  the  build- 
ing in  pursuance  of  the  bid  and  its  accept- 
ance, by  the  ninth  article  of  which  the  owner 
was  to  pay  tbe  contractor  $112,983,  "as  stip- 
ulated in  proposition  or  paragraph  4  and  $663 
as  stipulated  in  proposition  or  paragraph  6 
of  the  bid  of  contractors,  a  copy  of  which  is 
hereto  attached."  Among  the  specifications 
was  the  following :  "Tbe  roofs  (excepting  the 
front  portion  and  main  roof  which  is  cop- 
per), shall  be  covered  with  a  five-ply  slag 
covering  of  the  Warren-Ehret  or  Owen  D. 
Jones,  manufacture."  The  contract  provided 
for  three  roofs  on  the  building  of  different 
altitudes,  the  front  roof,  the  main  roof,  and 
a  third  roof  over  the  directors'  room.  Dur- 
ing the  construction  of  the  building  a  dispute 
arose  between  the  contractor  and  the  owner 
in  regard  to  the  covering  for  the  main  roof. 
The  contractor  claimed  that  the  main  roof 
was  to  be  covered  with  slag ;  the  owner,  that 
it  was  to  be  covered  with  copper.  It  was' 
agreed  that  tbe  contractor  should  furnish  a 
copper  covering,  and  that  the  dispute  should 
be  adjusted  by  an  action  of  law.  This  suit 
was  brought  to  recover  the  difference  be- 
tween the  cost  of  the  slag  and  copper  cover- 
ing of  tbe  main  roof.  The  learned  court  be- 
low Instructed  the  Jury  to  find  a  verdict  for 
the  plaintiffs,  and  tbe  defendant  has  taken 
this  appeal. 

The  defendant  bank  contends  that  the  con- 
tract  required   tbe   plaintiffs   to    erect    tbe 
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building  according  to  tbe  plans  and  specifica- 
tions of  tbe  architect,  and  that  the  specifica- 
tion above  quoted  required  the  main  roof 
to  be  covered  with  copper.  Its  contention  Is 
that  the  front  and  main  roofs  were  to  be  cov- 
ered with  copper,  and  only  the  roof  over  the 
directors'  room  was  to  be  covered  with  slag. 
It  is  further  claimed  by  the  defendant  that 
the  words,  "main  roof  estimate  slag,"  added 
to  paragraph  0  of  the  plaintiffs'  bid,  are  with- 
out ettect,  and  do  not  change  the  specifica- 
tion providing  for  the  roofing. 

We  do  not  agree  with  the  defendant's  con- 
tention. The  specification  in  question  was 
ambiguous,  and  was  so  regarded  by  bidders 
and  architects,  even  by  Mr.  Klpp,  defend- 
ant's architect,  who  prepared  tbe  plans  and 
specifications  for  the  building.  Mr.  Shep- 
herd, observing  the  ambiguity  in  the  specifica- 
tion, attempted  to  communicate  with  the  ar- 
chitect before  he  submitted  the  plaintiffs'  bid, 
but  was  uilable  to  do  so  by  reason  of  Mr. 
Klpp's  illness.  He  then  submitted  to  the  ar- 
chitect through  tbe  latter's  wife  certain  ques- 
tions as  to  the  proper  construction  of  tbe 
specification  bnt  received  no  definite  answer ; 
the  architect  replying,  "You  better  figure  on 
copper  roof."  This  occurred  on  the  morning 
the  bids  were  to  be  submitted,  and  Shepherd 
testifies  that  he  could  not  estimate  tbe  cost 
of  a  copper  covering  without  a  specification, 
and  the  time  was  too  short  for  him  to  get  a 
bid  on  a  copper  roof  basis.  Another  bidder 
communicated  with  the  architect  on  the  sub- 
ject in  the  same  way.  The  first  reply  he  re- 
ceived was  that  tbe  main  roof  was  to  be  of 
slag,  but,  on  his  suggestion  that  tlie  roof  was 
too  steep  for  slag,  the  architect  replied  again 
through  his  wife:  "lou  better  figure  copper." 
Another  architect  was  called,  and  be  testified 
that  there  was  nothing  on  the  drawings  to 
show  the  character  of  the  roof,  and  that,  as 
there  were  three  roofs,  he  would  interpret 
the  specifications  to  cover  the  portion  over 
the  main  bank  room  with  slag. 

Tbe  specification  being  ambiguous  and 
open  to  different  interpretations,  it  was  prop- 
er for  the  plaintiffs  in  submitting  a  bid  to 
specify  the  character  of  covering  of  the  main 
roof  on  which  they  made  their  estimate. 
Tills  relieved  the  bid  of  any  uncertainty,  and 
distinctly  notified  the  defendant  and  its  ar- 
chitect of  the  construction  placed  upon  the 
specification  by  the  plaintiffs.  This  bid,  as 
will  be  observed,  was  accepted  by  the  buUd- 
Ing  committee.  Tbe  resolution  adopted  by 
the  committee  and  communicated  to  the 
plaintiffs,  accepted  the  bid  as  set  forth  in 
paragraphs  four  and  six,  the  latter  of  which 
contains  the  notice  to  the  owner  that  the 
plaintiffs  made  their  bid  on  tbe  basis  of  a 
slag  covering  for  the  main  roof.  The  con- 
tract provides  that  the  owner  should  pay  the 
sums  stipulated  in  the  two  paragraphs  and 
copies  of  those  paragraphs  were  attached  to 


the  contract  Tbe  bid  waa,  therefore,  made 
and  accepted  upon  the  distinct  notice  by  the 
contractor  to  the  owner  that  It  waa  upon 
the  basis  of  a  slag  covering  for  the  main  root 
The  proposal  distinctly  notifies  the  owner 
that  the  roof  is  to  be  slag,  the  building  com- 
mittee accepts  the  proposal  including  this 
notice,  and  the  contract  specifically  provides 
that  the  sums  named  in  the  two  paragraphs, 
one  of  which  contains  this  notice,  will  be  paid 
by  the  owner  to  the  contractor  for  the  con- 
struction of  tbe  building.  This  is  a  construc- 
tion of  the  specification  providing  for  tbe  ma- 
terial for  the  roofing  by  both  parties,  and 
neither  is  at  liberty  to  reject  it  now.  When 
the  building  committee  accepted  tbe  proposal. 
Including  tbe  plaintiffs'  construction  of  tbe 
specification,  and  subsequently  wrote  it  into 
the  contract,  both  parties  were  bound  by  it, 
irrespective  of  the  true  interpretation  of  the 
specification.  If  the  defendant  Intended  the 
main  roof  to  have  a  copper  covering,  it  should 
have  at  once  rejected  that  part  of  tbe  pro- 
posal which  disclosed  the  fact  that  tbe  plain- 
tiffs' bid  was  made  on  a  basis  of  a  slag  cov- 
ering. The  bank  not  only  did  not  reject  this 
part  of  the  proposal,  but  in  terms  accepted 
the  sixth  paragraph  of  ttie  proposal  which 
included  the  slag  estimate.  Tbe  sixth  para- 
graph in  its  entirety  became  a  part  of  the 
contract  for  tbe  construction  at  the  building. 
The  bid  of  $112,983  was  oh  tbe  basis  of  a 
slag  covering  for  tbe  main  roof,  and  it  is 
manifest  that,  if  it  had  been  made  on  tbe 
basis  of  a  copper  covering  for  the  roof,  it 
would  have  been  Increased  by  the  difference 
between  the  cost  of  a  slug  and  a  copper  cov- 
ering. It  was,  therefore,  tbe  duty  of  tbe  de- 
fendant bank  when  it  received  the  proposal 
notifying  it  that  tbe  contractor  bad  made 
his  estimate  on  a  slag  roof  to  reject  that  part 
of  tbe  proposal  and  give  notice  that  the  roof 
was  to  have  a  copper  covering.  In  the  ab- 
sence of  such  action  by  the  bank,  it  cannot 
now  assert  that  the  bid  for  the  work  was 
made  on  tbe  basis  of  a  copper  covering  for 
tbe  main  roof. 

The  learned  court  below  was  right  In  di- 
recting a  verdict  for  tbe  plaintiffs,  and  tbe 
Judgment  entered  thereon  is  affirmed. 


IRELAND  T.  IREIiAND  ADVERTISING 

AGENCY  et  al. 

(Supreme  Court  of  Pennsylvania.     July  6^ 
1911.) 

1.  Trusts  (|  31*)  —  Cbeattom  —  TRARsnB  of 
Title. 

Where  there  is  evidence  to  sustain  the 
findings  of  a  court  of  equity  that  plaintiff,  on 
account  of  ill  health,  was  indispMed  to  give 
personal  attention  to  the  business  he  hsd  es- 
tablished, that,  contemplatinc  rest  in  tnveU 
he  executed  a  bill  of  sale  of  the  business  to  bis 
wife,  to  enable  her  in  his  absence  to  transfer 
it  to  a  corporation  to  be  created,  that  tbe  coi^ 
poration   was  formed  with  a  capital  stock  <d 
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2,000  shares,  which  represented  nothing  of  val- 
ne,  except  the  property  inclnded  in  the  bill  of 
sale,  of  which  shares  she  received  1,840,  that 
later  she  became  jpreaident  and  treasurer,  and, 
asserting  her  individual  ownership  of  the  stock, 
contracted  with  the  other  defendant,  in  pursu- 
ance of  a  scheme  to  exclude  plaintiff  from  all 
control  over  the  pro^rty,  and  there  was  no 
evidence  of  an  intention  on  the  part  of  plain- 
tiff to  make  a  gift  to  the  wife,  a  decree,  declar- 
ing a  trust  in  his  favor  as  to  the  shares  of 
stock  held  in  her  name,  and  annulling  the  con- 
tract between  her  and  the  other  defendant,  will 
be  sustained. 

[Ed.  Note.— For  other  caaes,  see  Trusts,  Gent. 
Diig.  S  42;   Dec.  Dig.  §  31.*] 

2.   TBUBTB  (I  375*)— ESTABLIBHMBRT— Dkckkb. 

On  a  bill  in  equity  to  declare  a  trust  in 
shares  of  stock  held  in  the  name  of  plaintiiTs 
wife,  and  to  annul  a  contract  between  her  and 
another  defendant,  a  clause  of  the  decree,  au- 
thorizing plaintiff  to  call  a  meeting  of  the  stock- 
holders to  elect  officers  and  transact  other  cor^ 
porate  bnsiness,  is  improper,  and  will  be  strick- 
en ont. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  $  376.«] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  Cotrnty. 

Bill  In  equity  by  Howard  I.  Ireland  against 
the  Ireland  Advertising  Agency  and  others, 
to  declare  a  trust  ex  malefldo,  to  annul  a 
contract,  and  for  an  Injunction  and  account 
From  a  decree  for  plaintiff,  defendants  ap- 
peaL    Modified  and  affirmed. 

Argued  before  FELL,  C.  J.,  and  ELKIN, 
STBWART,  and  MOSCHZISKER,  JJ. 

E.  Cooper  Shapley  and  Frank  B.  Stockley, 
for  appellants.    Morton  Z.  Panl,  for  appellee. 

STEWART,  J.  [1]  The  finding  by  the 
chancellor  to  the  effect  that  no  gift  to  the 
wife  or  other  person  was  Intended  by  the  bill 
of  sale  which  the  appellee  executed,  covnlng 
all  the  assets  of  the  advertising  agency  of 
which  he  was  the  sole  owner,  is  conclusive 
of  this  case,  except  as  it  can  be  shown  that 
such  finding  Is  without  support  In  the  evi- 
dence. The  numerous  assignments  of  error 
do  not  call  for  s^arate  consideration.  The 
one  question  in  the  case  Is,  What  was  the  real 
purpose  and  object  of  the  bill  of  sale?  The 
chancellor  finds  that  the  appellee,  broken  in 
health,  from  whatever  cause,  was  for  the 
time  at  least  indisposed,  If  not  unable,  to 
give  ))ersonal  attrition  to  the  business  he  had 
established;  that  he  contemplated  a  period 
of  rest  In  travel,  and  that  the  bill  of  sale  to 
the  wife  was  simply -to  Invest  her  with  the 
I^Eal  title  to  «iable  her,  in  bis  absence  from 
the  country,  to  transfer  it  to  a  corporation 
thereafter  to  be  created.  In  due  time  the 
corporation  was  formed,  with  a  capital  stock 
which  represented  nothing  of  value  but  the 
property  Induded  in  the  bill  of  sale,  and 
which  the  appellant  Mrs.  Ireland  turned  over. 
The  capital  was  divided  Into  2,000  shares 
of  the  par  value  of  $5  per  share,  appellant 
receiving  1,840  of  these:  the  remainder  be- 
ing gratuitously  bestowed  upon  several  who 


became  directors.  Later  on  the  wife  became 
the  president,  displacing  her  husband  from 
that  position,  and  treasurer  of  the  corpora- 
tion as  well.  The  bill  was  to  declare  a  trust 
iu  favor  of  the  husband  with  respect  to  the 
1,840  shares  of  stock  held  in  the  wife's  name, 
and  to  cancel  and  annul  a  contract;  entered 
into  between  the  wife  and  Donovan,  the 
other  appellant,  by  which  the  latter  was  to 
receive  a  certain  amount  of  the  capital  stock 
in  addition  to  salary  for  services  to  be  ren- 
dered as  general  manager  of  the  corporation. 

It  is  vain  to  argue  that  the  findings  of  the 
chancellor  with  respect  to  the  purpose  of  the 
biU  of  sale  and  the  Joint  participation  of 
appellants  in  a  scheme  to  deprive  the  hus- 
band of  the  ownership  of  his  property  are 
without  warrant  in  the  evidmca  It  is  made 
abundantly  clear  by  the  testimony  of  witness- 
es- called  by  the  appellants,  who  were  pres- 
ent when  the  bill  of  sale  was  suggested,  and 
when  It  was  executed  as  well,  that  all  that 
was  Intended  to  be  accomplished  through  it 
was  the  Incorporation  of  the  business.  The 
incorporation  was  suggested  as  a  means, 
whereby  the  appellee  could  get  respite  from 
business  cares  and  responsibilities.  Not  a 
witness  testifies  to  anything  from  which  an 
intention  to  make  a  gift  to  the  wife  could 
be  derived.  Even  the  wife  herself  asserts 
nothing  that  gives  support  to  her  conten- 
tion of  ownership.  On  her  cross-examina- 
tion, she  was  asked  whether  her  husband 
had  ever  suggested  giving  bis  business  en- 
tirely over  to  her.  Her  answer  was,  "I  do 
not  remember."  She  nowhere  In  her  testi- 
mony asserts  that  her  husband  at  any  time 
before  the  execution  of  the  bill  of  sale  ex- 
pressed an  intention  to  make  a  gift  of  his 
property  to  her.  Nor  did  any  witness.  The 
whole  transaction  shows  conclusively  that 
no  gift  was  intended,  and  that  the  wife's 
course  during  the  absence  of  the  husband 
abroad  In  the  management  of  the  corpora- 
tion, and  In  the  assertion  of  her  individual 
ownership  of  the  stock,  was  in  dear  viola- 
tion of  the  husband's  rights. 

Donovan,  the  other  appellant,  bad  been 
for  years  in  appellee's  employ,  and  was  per- 
fectly familiar  with  actual  conditions,  both 
as  to  the  ownership  of  the  property  and  the 
contemplated  change  of  the  business  Into  a 
corporation.  Immediately  following  upon  the 
organization  of  the  corporation  and  the  ap- 
pellee's departure  from  the  country,  and 
without  the  knowledge  of  the  latter,  he 
entered  Into  a  written  contract  with  Mrs. 
Ireland,  the  wife,  wherein  Mrs.  Ireland,  as- 
serting her  Individual  ownership  of  1,840 
shares,  agrees  that  Donovan  shall  become 
general  manager  of  the  corporation  for  a 
period  of  five  years  at  a  fixed  salary,  and 
In  addition  a  certain  amount  of  the  capital 
stock  held  by  her.  This  was  not  only  an  un- 
warranted assumption  of  power  on  the  part 
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of  Mrs.  Ireland,  but  such  fact  most  have 
been  known  to  Donovan.  Be  knew  of  tbe 
bill  of  sale;  he  fully  vinderstood  Ita  purpose; 
he  knew  of  Ireland's  absence  from  the  coun- 
try; and  he  must  have  known  that  what  Mrs. 
Ireland  was  attempting  to  accomplish  by  the 
contract  was  the  exclusion  of  her  husband 
from  all  control  over  bis  own  property.  In 
this  scheme  the  chancellor  finds  that  Dono- 
van was  an  active  participant.  It  is  enough 
to  say  tliat  the  evidence  fully  warrants  the 
finding.  Tbe  assignments  of  error  are  over- 
ruled. 

[21  By  paragraph  9  of  the  decree,  the 
plaintiff,  Howard  I.  Ireland,  is  authorized 
upon  notice  to  call  a  meeting  of  the  stock- 
holders of  the  Ir^nd  Advertising  Agency, 
for  the  purpose  of  electing  officers  of  the 
corporation,  and  the  transaction  of  other 
corporate  business.  The  decree  without  this 
feature  provided  full  relief  to  the  plaintiff. 
Its  inclusion  was  not  only  not  required  for 
plaintiff's  protection,  but  the  authority  of 
the  court  to  make  such  order,  as  the  case 
stood,  may  well  be  doubted.  The  decree 
calls  for  amendment  in  this  particular,  and 
the  ninth  paragraph  of  the  decree  is  ac- 
cordingly stricken  therefrom.  As  so  amend- 
ed, the  decree  la  affirmed,  and  appeal  dis- 
missed. 


HIGINBOTHAM  v.  PAUCH, 

(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

1.  Estoppel   (§    120*)— Instbuctions. 

In  ejectment,  where  plaintitE  claims  under 
a  deed  purporting  to  have  been  signed  by  de- 
fendant, which  she  denies,  and  where  tbe  evi- 
dence showB  that  if  a  fraud  wan  committed  tbe 
only  parties  thereto  were  defendant's  brother, 
since  deceased,  with  whom  defendant  had  left 
her  deed,  to  enable  him  to  collect  rents  for  her, 
and  a  woman  who  represented  herself  as  de- 
fendant, a  charge  that  when  one  of  two  eqnally 
innocent  parties  must  suffer  by  the  fraud  of 
another  the  loss  should  fall  on  the  one  whose 
negligent  act  or  omission  enabled  the  wrongdoer 
to  commit  the  fraud  Is  Improper;  there  beins 
no  evidence  of  any  agency,  nor  of  any  act  or 
omission  on  defendant's  part,  enabling  her  broth- 
er to  deceive  plaintiff. 

[Ed.  Note.— For  other  cases,  see  E2stoppel, 
Cent.  Dig.  §  310;   Dec.  Dig.  |  120.*] 

2.  Principal  and  Agent  (|  103*)- Atjthobi- 
TT  of  Agent— Implied  Autuoritt. 

Tliat  a  sister  left  with  her  brother  her  deed, 
to  enable  him  to  collect  rents,  did  not  raise  an 
implied  agency  in  him  to  make  sale  of  her  real 
estate. 

[£]d.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  fS  278-293,  353-359,  367; 
Dec.  Dig.  i  103.*] 

Appeal  from  court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  X  0.  Higlnbotham  against  Anna 
Pauch.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed,  with  new  veoire. 

The  court  charged  the  jury   In  part  as 
follows: 
"In  this  case,  as  in  other  cases  occasion- 


ally, it  Is  possible  that  somebody  may  have 
to  suffer  and  lose  some  money.  It  sometimes 
happens  that  two  persons  who  are  innocent 
have  to  suffer,  or  one  or  the  other  of  those 
two.  The  rule  of  law  is  that.  If  two  innocent 
persons  must  suffer,  the  one  who  Is  least  to 
blame  Is  the  one  that  most  suffer  least 
In  this  case,  if  you  should  find  that  there  has 
been  imposition  and  fraud  practiced  by  some 
one,  and  that  neither  the  plaintiff,  Mr.  Hig- 
lnbotham, nor  the  defendant,  Mrs.  Panch, 
was  to  blame,  the  burdoi  is  on  yon  to  detei^ 
mine  which  of  them  is  the  least  to  blame, 
and  you  should  find  your  verdict  accordingly; 
that  is,  if  they  are  both  innocent,  and  one 
or  the  other  of  them  has  to  suffer.  If  this 
comes  to  be  a  consideration  with  you,  it  is 
your  duty  to  take  into  account  their  respec- 
tive positions,  places  of  residence,  and  oppor- 
tunities for  acquainting  themselves  with  tbe 
facts,  and  what  was  being  actually  done,  and 
by  whom.  If  the  contention  of  Mrs.  Pauch 
is  correct  that  she  was  in  or  near  Chica- 
go, and  knew  absolutely  nothing  of  what 
was  going  on  in  .  South  Brownsville,  she 
could  not  be  held  responsible  for  anything 
that  might  have  happened  in  South  Browns- 
ville, and,  having  no  opportunity  to  protect 
her  Interests,  no  blame  could  be  imputed 
to  her.  If,  however,  you  should  find  that 
Mr.  Frank  Pauch  was  acting  as  the  agent 
of  Mrs.  Anna  Pauch,  and  was  looking  after 
and  attending  to  her  affairs,  and  betrayed 
the  trust  that  she  bad  reposed  in  htm  to  the 
extent  of  presuming  to  act  for  her,  and  im- 
posed on  Mr.  Higlnbotham,  then  there  would 
be  no  blame  attached  to  Mr.  Higinbotham. 
if  he  used  such  care  and  caution  as  a  rea- 
sonably prudent  man  would  have  used  under 
the  circumstances;  if  that  comes  to  be  a  con- 
sideration with  you,  it  will  be  your  duty  to 
determine  which  is  the  least  to  blame,  and 
the  one  who  is  the  least  to  blame  would  be 
the  one  who  should  suffer  least 

"In  this  case,  as  in  a  great  many  other 
cases,  there  are  conflicts  in  the  testimony, 
and  where  there  are  conflicts  in  the  testi- 
mony It  is  the  duty  of  the  Jury  to  reconcile 
them,  if  they  will  admit  of  reconcUiatloii; 
if  they  cannot  be  reconciled,  and  there  are 
some  conflicts  in  this  testimony  that  cannot 
be  reconciled,  then  the  burden  is  cast  upon  tbe 
Jury  of  determining  who  Is  testifying  correct- 
ly or  incorrectly,  of  who  is  mistaken,  and  who 
is  not  mistaken.  In  this  case,  either  Mr. 
Brasbear  or  Mr.  Smith  Is  mistaken;  they 
cannot  both  be  correct  in  their  testimony 
as  to  the  identlflcation  of  this  defendant; 
and  where  this  condition  prevails  it  is  the 
duty  of  the  Jury  to  determine  which  of  them 
Is  correct,  and  which  of  them  is  mistaken, 
or  which  of  them  is  testifying  correctly,  and 
which  is  testifying  incorrectly  or  falsely;  or, 
if  you  should  be  satisfied  that  one  or  tbe 
other  of  them  is  testifying  falsdy,  it  Is  yonr 
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duty  to  determine  which  you  think  It  Is;  and 
It  Is  not  only  your  right  and  your  priTllege, 
but  your  duty,  to  take  into  account  the  nmnner 
of  the  witnesses  on  the  stand,  any  prejudice, 
malice,  bias,  or  Ul  will  that  they  or  any  of 
them  may  manifest  In  the  giving  of  their  tes- 
timony, any  Interest  that  they  or  any  of  them 
may  have  in  the  result  of  your  verdict;  also 
any  corroboration  that  there  may  be  of  either 
of  the  witnesses  whose  testimony  Is  being  con- 
sidered by  other  evidence,  vrith  the  truth  of 
which  you  are  satisfied.  In  short,  it  is  the 
duty  of  the  Jury  to  take  into  consideration 
any  and  everything  that  will  aid  or  assist 
you  In  determining  which  is  testifying  cor- 
rectly, and  which  incorrectly.     •    •    • 

"Where  there  Is  such  a  conflict  In  the  tes- 
timony as  there  Is  In  this  case,  another  con- 
sideration la  the  preponderance  of  credible 
testimony.  Credible  testimony,  or  the  pre- 
ponderance of  credible  testimony,  is  not  al- 
ways established  by  numbers.  There  might 
be  a  dozen  people  who  testlfled  to  a  condi- 
tion on  oue  side,  and,  if  the  Jury  were  satis- 
fied that  none  of  them  was  worthy  of  belief, 
or  that  they  were  not  credible  witnesses, 
tbeir  testimony  might  be  overcome  by  one 
man,  whom  you  might  be  absolutely  satisfied 
was  credible,  on  the  other  side.  This  belag 
a  dvil  action,  where  there  are  questions  of 
fact  to  be  determined,  and,  as  we  have  Indi- 
cated, theiie  is  one  important  and  prime 
question  of  fact  for  determination  in  this 
case;  that  is,  whether  or  not  Mrs.  Anna 
Pauch  signed  this  deed  on  Deconber  18, 
190S.  If  you  find  the  preponderance  of  cred- 
ible testimony  to  the  effect  that  she  did  not 
sign  It,  yon  will  return  a  verdict  generally 
for  the  defendant;  and  if,  on  the  other 
hand,  you  find  the  preponderance  of  credible 
testimony  is  on  the  side  of  the  plaintiff,  and 
you  find  that  the  defendant  did  sign  and 
acknowledge  this  deed  on  December  18,  1905, 
you  should  return  a  verdict  for  the  plaintiff 
for  the  premises  described  in  the  writ,  to- 
gether with  6^  cents  damages." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZISK- 
ER,  JJ. 

W.  J.  SturglB,  E.  H.  Reppert,  and  S.  J. 
Morrow,  for  appellant  D.  W.  McDonald, 
Frank  P.  Cottom,  Harry  A.  Cottom,  and 
James  R.  Cray,  for  appellee. 

FBLLi,  G.  J.  [1]  This  was  an  action  of 
ejectment,  in  which  the  plaintiff  claimed  title 
by  virtue  of  a  deed,  alleged  to  have  been 
signed  by  the  defendant  The  defendant  de- 
nied that  she  had  signed  the  deed,  and  the 
clearly  defined  issue  was  whether  it  was  a 
forgery.  She  was  a  single  woman,-  whose 
residence  was  In  Chicago.  She  purchased 
the  property  in  question  in  1903,  and  her 
deed  for  the  same  was  duly  recorded  and 
left  with  her  brother  in  Pennsylvania,  and 


he  acted  as  her  agoit  In  collectinj;  tbe  roits 
and  in  looking  after  the  property.  In  1907 
the  plaintiff  negotiated  with  the  defendant's 
brother  for  the  purchase  of  the  property, 
and  at  tbe  settlement  a  deed  was  signed  and 
acknowledged  by  a  woman,  who  was  repre- 
sented to  be  the  defendant  At  the  same 
time,  the  woman  executed  a  writing,  direct- 
ing the  payment  of  the  purchase  money  to 
tbe  defendant's  brother.  At  the  signing  and 
acknowledgment  of  the  deed,  four  persons 
were  present:  The  defendant's  brother,  who 
died  before  the  trial,  the  woman  who  ex- 
ecuted the  deed,  and  the  two  subscribing 
witnesses,  one  of  whom  was  the  notary  who 
took  the  acknowledgment  One  of  the  sub- 
scribing witnesses  testified  at  the  trial  that 
tbe  defendant  was  tbe  woman  who  signed; 
the  other  testified  with  equal  positlveness 
that  she  was  not  Corroborating  drcum- 
stences  were  shown  on  both  sides,  and  it  was 
evident  that  if  a  fraud  had  been  committed, 
at  the  execution  of  the  deed  tbe  only  parties 
to  it  were  the  defendant's  brother  and  the 
woman  who  signed  the  deed.  It  was  said 
in  the  charge  that  If  one  of  two  Innocent 
parties  must  suffer  loss,  the  loss  must  be 
borne  by  the  one  least  to  blame,  and  that  it 
was  for  the  Jury  to  determine  which  of  tbe 
parties  to  the  action  was  least  to  blame  and 
to  find  a  verdict  accordingly.  This  was  an 
Inaccurate  statement  of  the  rule  that  where 
one  of  two  equally  innocent  parties  must 
suffer  loss,  by  reason  of  the  fraud  of  an- 
other, the  loss  should  fall  upon  him  whose 
negligent  act  or  omission  has  enabled  the 
wrongdoer  to  commit  the  fraud,  and  it  was 
a  misapplication  of  the  rule  to  the  tacts  of 
tbe  case. 

[2]  This  was  not  a  case  of  agency.  There 
was  not  a  pretense  even  that  the  defendant 
had  authorized  her  brother  to  sell  the  prop- 
erty, and  none  could  be  implied  from  the 
fact  that  be  held  the  deed  and  collected 
the  rente.  No  act  or  omission  on  her  part 
enabled  him  to  deceive  the  plaintiff. 

The  first  assignment  of  error  is  sustained, 
and  the  Judgment  la  reversed,  with  a  new 
venire. 


BOVAIRD  V.  CITY  OP  BRADFORD. 

(Supreme  Court  of  Pennsylvania.     Joly  6, 
1911.) 

1.  MUNICIFAI.  COBPOBATIONS  ($  166*)  —  OF- 
FICERS—COMPENSATION— ACTIONS  TO  RECOV- 
EB. 

In  assumpsit  by  the  treasurer  of  a  city  ot 
the  third  class  against  tbe  city  for  the  salary 
of  a  clerk  under  a  city  ordinance  giving  tbe 
clerk  to  tbe  city  treasurer  an  annual  salary  of 
$720,  which  ordinance  was  repealed  after  the' 
treasurer's  election,  the  claim  being  based  on 
Act  May  23,  1889  (P.  L.  277),  providing  that 
no  ordinance  shall  be  passed  Increasing  or  di- 
minishing the  salary  of  any  officer  alter  his 
election  or  appointment  a  verdict  is  properly 
directed  for  defendant  where  no  attempt  was 
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made  to  show  that  any  clerk  was  appointed  by- 
the  treasurer  or  city  council;  testimony  that 
a  certain  person  had  acted  as  clerk  being  en- 
tirely insufficient  to  raise  an  issue  of  fact. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  373,  374;  Dec.  Dig. 
i  165.»1 

2.  Municipal   Corpobations   (S  162*)  — Of- 
ficers—Compensation— Actions  TO  Reoov- 

The  fact  that  a  city  treasurer's  failure  to 
appoint  a  clerk,  as  authorized  by  ordinance, 
cast  upon  the  treasurer  heavier  burdens,  did  not 
authorize  him  to  recover  the  salary  of  the  clerk. 
[ICd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  373,  374;  Dec.  Dig. 
f  !&.•] 

Appeal  from  Court  of  Common  Pleas,  Mc- 
Kean  County. 

Action  In  assumpsit  by  William  Bovaird, 
Jr.,  against  the  City  of  Bradford  for  a  clerk's 
salary.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
BLKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Rufus  B.  Stone  and  James  George,  for 
appellant    F.  P.  Schoonmaker,  for  appellee. 

STEWART,  J.  [1]  The  city  of  Bradford 
is  a  dty  of  the  third  class.  The  act  of  as- 
sembly governing  cities  of  this  class  creates 
the  office  of  city  treasurer,  and  provides  that 
such  officer  "shall  receive  a  fixed  annual 
salary  to  be  provided  by  ordinance."  Act  of 
May  23,  1889,  art.  8,  J  1  (P.  l>-  277),  as 
amended  by  Act  of  May  16,  1901,  }  23  (P. 
L.  224).  The  act  makes  no  provision  for 
the  election,  appointment,  or  employment  of 
a  clerk  to  the  treasurer;  but  the  city  coun- 
cil, by  ordinance  approved  March  19,  1902, 
directed  "that  the  clerk  to  the  city  treasurer 
from  and  after  the  first  Monday  In  April, 
1902,  shall  receive  an  annual  salary  of  $720, 
to  be  paid  In  monthly  installments  in'  the 
same'  manner  that  the  salaries  of  other  city 
officials  are  now  paid."  At  a  municipal  elec- 
tion in  1905  appellant  was  elected  to  the 
office  of  city  treasurer,  for  the  term  of  three 
years  beginning  the  first  Monday  in  April, 
1905.  He  duly  qualified  and  served  out  his 
term.  Immediately  preceding  his  entry  into 
office,  the  city  councils  by  vordinance  ap- 
proved March  10,  1905,  repealed  the  ordi- 
nance of  March  19,  1902,  providing  a  salary 
for  the  clerk  to  the  treasurer.  Appellant 
brought  this  action  to  recover  from  the  city 
the  sum  of  $2,349,  which  he  claimed  as  cler- 
ical hire  accruing  under  the  ordinance  of 
March  19,  1902,  which  was  in  force  at  the 
time  of  his  election,  basing  his  Claim  on  the 
prohibition  contained  in  the  Act  of  May  23, 
1889  (P.  L.  277)  par.  13,  |  8,  art  5,  which 
directs  that  "no  ordinance  shall  be  passed 
increasing  or  diminishing  the  salary  or  com- 
pensation of  any  officer  after  his  election  or 
appointment";  his  contention  being  that  the 
effect  of  the  repealing  ordinance  was  to  di- 
minish the  salary  or  compensation  of  dty 


treasurer,  and  that  having  been  passed  after 
his  election  to  the  office,  if  not  entirely  nnga- 
tory,  it  could  become  effectlTe  only  after  the 
completion  of  his  term  of  office.  As  this 
record  stands,  we  are  not  called  upon  to 
decide  the  several  Questions  raised  on  the 
argument.  A  demurrer  most  have  proved 
fatal  to  plaintiff's  action.  In  the  state- 
ment of  claim  filed  it  Is  averred  that  on  Feb. 
ruary  27,  1905,  plaintiff,  by  virtue  of  the 
provisions  of  said  ordinance,  appointed  one 
Clinton  J.  Boyd  as  clerk  to  the  city  treas- 
urer to  serve  during  his  said  term  of  three 
years  from  April  1,  1906,  and  on  the  same 
day  notified  the  mayor  and  city  controller 
of  the  dty  of  Bradford  in  writing  of  snob 
appointment;  that  on  April  3,  1905,  the  said 
Clinton  J.  Boyd  entered  upon  hU  duties  aa 
said  clerk  to  the  dty  treasurer,  which  posi- 
tion he  held  and  which  duties  he  performed 
until  April  6,  1908,  the  end  of  plaintiff's 
term  of  office  as  said  city  treasurer,  and  of 
said  Boyd's  appointment.  Under  this  state 
of  facts,  what  possible  right  of  action  was 
in  the  plaintiff?  The  suit  was  for  salary; 
but  the  salary  was  payable  to  the  clerk,  and 
to  him  alone.  The  plea  of  nonassumpsit  put 
the  plalntiiC  to  his  proofs.  And  here  he 
wholly  failed.  He  did  not  attempt  to  prove 
that  any  clerk  had  been  appointed  by  him- 
self or  by  the  city  councils.  His  effort  to 
prove  that  Boyd  had  aded  as  derk  was  too 
feeble  to  raise  an  issue  of  fact  It  waa 
confined  to  the  testimony  of  a  single  witness, 
whose  testimony  was  as  follows:  "I  did  un- 
derstand that  there  was  a  man  in  the  dty 
treasurer's  office,  but  Just  what  position  he 
occupied  relative  to  the  dty  treasurer  I  dont 
know.  He  was  performing  duties,  be  and 
the  treasurer  together  were  performing  the 
duties  of  the,  office.  His  name  was  0.  J. 
Boyd."  Not  a  partide  of  testimony  beyond 
this  was  ottered  to  show  that  a  derk  had 
served  at  any  time  or  for  any  period.  Its 
insufficiency  for  the  purpose  is  too  obvioiis 
to  call  for  discussion.  If  no  clerk  was  ap- 
pointed, and  none  served,  no  salary  accrued. 

[2]  If  by  reason  of  failure  to  appoint  heav- 
ier duties  were  cast  aiMn  the  treasurer 
which  he  performed,  such  fad,  under  no  con- 
ditions, would  give  the  treasurer  any  right 
to  the  salary  of  the  clerk.  The  increased  la- 
bor would  not  be  In  diminution  of  his  own 
salary.  It  Is  universally  recognized  that  a 
change  in  the  duties  of  an  office  during  the 
term  of  the  Incumbent  doea  not  affect  the 
compensation.  See  the  authorities  dted  in 
29  Cyc.  1424.  "It  la  weU  it  should  be  dls- 
tlndly  understood,"  said  Paxson,  O.  J.,  la 
Plerle  v.  Phlla.,  139  Pa.  573,  21  Aa  9a  "that 
county  officers  whose  salaries  have  been  fix- 
ed by  the  Act  of  March  31,  1876  (P.  L.  13), 
have  no  right  to  extra  charges  for  services 
pertaining  to  their  offices  and  which  have 
been  cast  upon  them  by  law."  Verdict  was 
properly  directed  for  the  defendant 

The  judgment  is  afl^med. 
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THORPH  T.  PALES. 

(Sapreme  Court  of  Rhode  Island.    Dec.  7, 

19U.) 

1.  Electioks   (I   180*>— Baixots— Statutobt 

PbOVISIOITS— MASKS. 

Under  0«n.  Laws  1909,  c.  11,  {  43,  provid- 
ing  that  when  a  voter  haa  placed  a  crosa  in 
any  one  circle  upon  a  ballot,  "and  has  not  made 
any  mark  in  any  otiber  circle,  such  cross  shall 
b«  counted  as  a  vote  for  each  of  the  candidates 
in  the  column  above  which  it  is  placed,"  a  cross 
in  one  circle  in  the  ballot  ia  nullified  by  a  cross 
in  another  circle  on. the  same  ballot. 

[Ed.  Note.— For  other  cases,  see  EHections, 
Cent  Dig.  H  151-167;   Dec.  Dig.  §  180.»] 

2.  ELXonons    (ff    180,    194*)  —  Ballots  — 
Marks. 

A  ballot  which  contains,  in  addition  to  a 
cross  in  the  circle  under  the  party  emblem,  an- 
other cross  below  and  to  the  light  of  the  qirde, 
and  another  which  is  in  addition  to  such  cross 
in  the  party  circle,  crosses  to  the  right  of  every 
name  under  the  emblem,  and  also  crosses  to  the 
left  of  the  name  of  every  candidate  on  the  same 
ticket  except  three,  not  only  render  the  elector's 
intention  uncertain,  but  afford  a  means  of  sub- 
aeqaent  Identification,  and  such  ballots'  are 
properly  disallowed. 

lEA.  Note.— For  other  cases,  see  Ejections, 
Gent  Dig.  H  151-167.  ISOot;  Dec  Dig.  || 
180,  194T] 

S.  Electzors  (I  194*)— Marks  on  Ballots. 

Under  Oen.  Laws  1909,  c.  11,  |  44,  which 
provides  for  the  procuring  of  another  ballot  by 
a  voter  who  has  spoiled  the  first  one  given  him, 
a  ballot  marked  with  individual  crosses  to  the 
right  and  to  the  left  of  each  candidate  in  a  par- 
ty column,  some  of  those  to  the  left  appearing 
to  have  been  attempted  to  be  erased,  and  which 
contains  no  cross  in  the  circle  at  the  bead  of 
the  colnmn,  is  still  possible  of  identification  sub- 
sequently, and  should  not  be  counted  for  any 
candidate  thereon. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  166,  167 ;   Dec.  Dig.  {  194.*] 

4.  Quo  Wabrawto  (|  61*)  —  Dkcbbb  —  Statu- 
tobt Pbovisiokb. 

Where  a  proceeding  in  the  nature  of  quo 
warranto  to  determine  the  title  to  a  certain  of- 
fice is  commenced  under  Gen.  Laws  1909,  c.  328, 
)  3,  which  provides  that  "in  all  such  proceed- 
ings the  court  shall  enforce  its  judgment  by 
proper  process,  and  whenever  it  shall  find  that 
no  election  was  made  it  may  order  a  new  elec- 
tion," etc.,  a  new  election  is  properly  ordered 
upon  a  finding  that  the  result  of  t&e  vote  was  a 
tie. 

lEA.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  f  72;   Dec.  Dig.  §  61.*] 

Petition  in  the  nature  of  quo  warranto  by 
Allston  B.  Thorpe  against  Warren  R.  Fales 
to  determine  title  to  the  ofl3ce  of  member  of 

the  town  council.    New  election  ordered. 

• 

Terence  M.  O'Reilly,  for  petitioner. 
Charles  A.  Wilson,  Percy  W.  Gardner,  and 
Harmon  S.  Babcock,  for  respondent 

BIXIDGETT,  J.  This  is  a  peUtion  In  eq- 
uity in  the  nature  of  proceedings  in  quo  war- 
ranto, under  the  prorlaions  of  chapter  328, 
Gen.  Laws  1909,  to  determine  the  title  to  the 
office  ot  tbltd  member  of  the  town  conncil 
of  tlie  town  of  East  Providence. 


At  the  annual  election  of  town  officers  in 
said  town,  held  on  November  7,  1911,  the  pe- 
titioner, Allston  B.  Thorpe,  was  the  regular 
Democratic  candidate  for  said  office,  and  was 
also  a  candidate  therefor  under  the  heading 
on  the  ballot  "Progressive  Citizens'  Nomina- 
tion Papers,"  and  the  respondent,  Warren  R. 
Fales,  was  the  regular  Republican  candidate 
for  the  same  office,  and  there  were  no  other 
candidates  therefor.  By  the  official  count 
made  by  the  town  council  it  was  declared 
that  Thorpe  had  received  1,213  votes  there- 
for and  that  Fales  had  received  1,214  votes, 
and  was  declared  elected  by  a  plurality  of  1 
vote.  Thorpe  now  questions  In  this  proceed- 
ing the  legality  of  the  action  of  the  council 
In  respect  of  7  ballots  only,  of  which  6  were 
rejected  entirely  by  the  council  and  not 
counted  for  either  candidate,  and  of  which  2 
were  counted  In  favor  of  Fales  which  Thorpe 
claims  should  not  have  been  so  counted. 

[1]  Three  of  these  rejected  ballots  were 
marked  with  a  cross  in  the  circle  under  the 
star,  the  Democratic  emblem,  and  in  addi- 
tion had  a  cross  in  the  circle  over  the  desig- 
nation "Progressive  Citizens'  Nomination  Pa- 
pers." We  are  of  the  opinion  that  the  bal- 
lots were  properly  rejected  and  disallowed 
by  the  town  council.  Section  43,  c.  11,  Gen. 
Laws  1909,  provides  inter  alia  as  follows: 
"When  a  voter  has  placed  a  cross  (X)  In 
any  one  circle,  and  has  not  made  any  mark 
in  any  other  circle,  such  cross  (X)  shall  be 
counted  as  a  vote  for  each  of  the  candidates 
in  the  column  above  which  it  la  placed  ex- 
cept for  those  candidates  whose  names  have 
been  cancelled."  The  inference  is  plain  that 
a  cross  in  a  given  circle  on  the  ballot  la  nul- 
lified by  a  cross  in  another  circle  on  the 
same  ballot,  and  the  ballot  must  be  rejected. 
Gainer  v.  Dunn,  29  R.  I.  239,  242,  69  AU.  336, 
851,  and  cases  cited.  This  la  true,  even  if 
the  nominees  were  identical  in  the  two  col- 
umns; but  in  the  case  at  bar,  while  the  nom- 
inees on  the  "Democratic"  and  "Progressive 
Citizens'  Nomination  Papers"  columns  were 
identical  so  far  as  certain  nominations  for 
the  different  offices  to  be  filled  at  that  election 
were  concerned,  yet  on  the  latter  column 
there  were  no  nominations  for  certain  other 
offices  to  be  filled. 

[2]  Two  others  of  the  rejected  ballots  were 
marked  as  follows :  One  -with  a  cross  in  the 
circle  tinder  the  star  (the  Democratic  em- 
blem), and  In  addition  haying  a  second  cross 
below  the  circle  and  to  the  right  of  it  and 
the  other  having  a  cross  in  the  circle  under 
the  star,  and  having  also  crosses  both  to  the 
right  of  the  name  of  every  candidate  on  the 
Democratic  ticket,  and  also  crosses  to  the  left 
of  the  name  of  every  candidate  on  the  same 
ticket  except  three.  We  are  of  the  opinion 
that  these  ballots  were  properly  disallowed. 
In  Re  Ballot  Marks,  18  R.  I.  822,  27  Atl.  606, 
this   court  said:    "Section   18   [Pub.    Laws 
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1889,  c.  T31]  proTides  that  the  elector  'shall 
prepare  bis  ballot  by  marking  In  the  appro- 
priate margtu  a  cross  opposite  the  name  of 
the  candidate  of  his  choice  for  each  office  to 
be  filled.'  This  requirement  Is  both  explicit 
and  easy  of  observance.  If  compiled  with, 
there  can  be  no  uncertainty  In  regard  to  the 
elector's  intention.  Moreover,  a  cross  so 
placed  affords  no  means  of  subsequently 
identifying  the  ballot,  as  it  might  if  placed 
in  a  different  position  from  that  directed. 
The  placing  of  any  marlt  by  a  voter  on  a 
ballot,  by  which  it  may  be  identified  as  the 
one  voted  by  him,  is  prohibited  by  said  sec- 
tion 18.  We  are  still  of  the  opinion,  as  stat- 
ed in  Re  Vote  Marks,  17  R.  I.  812  [21  Att. 
962],  that  to  give  vaUdity  to  a  ballot  the 
cross  must  be  inscribed  on  it  to  the  right 
of  a  name  printed  or  written  on  it  and  oppo- 
site to  the  name." 

The  objection  raised  by  the  petitioner  to 
one  of  the  two  ballots  counted  for  the  re- 
spondent is  that  the  marking  in  the  circle 
was  so  indistinct  that  it  was  difficult  to 
determine  that  it  was  a  cross.  An  inspec- 
tion of  the  ballot  in  question  satisfies  us  that 
It  is  properly  marked  with  a  cross  in  the 
circle  under  the  eagle  (the  Republican  em- 
blem), and  not  otherwise,  and  was  properly 
counted  for  the  respondent,  Fales. 

[3]  The  last  ballot  to  be  considered  is  one 
which  was  counted  for  the  respondent,  but 
was  marked  with  individual  crosses  to  the 
right  and  to  the  left  of  each  candidate  on 
the  Republican  column.  It  differs  in  form 
from  one  of  those  previously  described  and 
held  to  be  properly  rejected  in  this:  Tbat 
there  is  no  cross  in  the  circle  at  the  bead 
of  the  column,  and  tbat  there  appears  to 
have  been  some  attempt  made  to  erase  some 
of  the  crosses  at  the  left  of  some  of  the 
names.  But  we  are  of  the  opinion  that  the 
legal  effect  of  the  crosses  to  the  left  of  the 
names  in  each  case  is  the  same,  and  section 
44  of  said  chapter  11  provides  inter  alia: 
"If  any  voter  inadvertently  spoils  a  ballot, 
he  may  obtain  another  upon  returning  the 
spoiled  one  and  satisfying  the  officer  of  the 
fact  of  the  inadvertence."  We  are  there- 
fore of  the  opinion  that  this  ballot  was  im- 
properly counted  for  the  respondent,  Fales, 
and  should  not  have  been  counted  for  either 
candidate. 

Inasmuch  as  the  plurality  for  Fales  was  a 
plurality  of  but  one  vote,  it  follows  that  the 
result  of  the  rejection  of  this  ballot  is  to 
give  to  each  candidate  1,213  votes,  and  that 
there  was  no  choice  of  said  cooncUman  at 
said  election. 

[4]  Section  3  of  chapter  328,  Gen.  Laws 
1909,  under  which  this  proceeding  is  Insti- 
tuted, Is  as  follows:  "In  all  such  proceed- 
ings the  court  shall  enforce  its  Judgment  by 
appropriate  process;  and  whenever  it  shall 
find  that  no  election  was  made,  it  may  order 
a  new  election  in  all  cases  where  new  elec- 


tions are  required  by  law  to  be  held  apou 
failure  to  elect  in  the  first  instance." 

It  follows,  accordingly,  tliat  an  order  for  a 
new  election  must  l>e  made,  and  the  same 
is  hereby  ordered  to  be  holden  for  said 
office  in  said  town  on  the  9tb  day  of  Jann- 
ary,  1012,  in  accordance  with  law. 


INLAID  Ca  V.  AIa  FRIEDMAN  &  CO. 

(Supreme  Court  of  Rhode  Island.     Dec   7, 
1911.) 

Action  by  the  Inlaid  Company  against  Al. 
Friedman  «  Co.  There  was  a  deianlt  Jndsment 
against  defendants,  and  the  superior  court  re- 
fused to  vacate  the  defaalt.  and  defendants  fil- 
ed a  petition  for  trial,  under  Gen.  Laws  1909, 
c  297,  I  1.    Denied. 

O.  M.  Van  Slyck  and  EVedericii  A.  Jones,  for 

plaintiff.    Barney  &  Lee,  for  defendant*. 

PER  CURLAM. 
denied. 


The  petition  for  a  trial  is 


PERRIER  y.  DUNN  WORSTED  MILX& 

(Supreme  Court  of  Rhode  Island.     Dec  6, 
1911.) 

EJzceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;    Darius  Baker,  Judge. 

Action  by  Alpbonse  Perrier  against  the  Dunn 
Worsted  Mills.  Judgment  for  defendant,  and 
plaintiff  excepts.  Case  remitted  to  the  supe- 
rior court,  with  direction  to  enter  jadgment  for 
the  defendant  upon  the  verdict. 

See,  also,  76  Atl  1103. 

Thomas  P.  Corcoran,  Lewis  A.  Waterman, 
and  Ernest  P.  B.  Atwood,  for  plaintiff.  Gard- 
ner, Pirce  &  Tliornley  (William  W.  Moaa.  of 
counsel),  for  defendant 

PER  CURIAM.  We  are  convinced  Oat  a 
verdict  for  the  plaintiff  could  not  liave  been  sup- 

Sorted   upon  any   view  of  the  evidence.     The 
irection  of  a  verdict  for  the  defendant  was 
proper. 

Case  remitted  to  tlie  superior  oonrt,  with  di- 
rection to  enter  Jadgment  for  tlie  defendant 
upon  the  verdict 


MAYOR    AND    COMMON    COUNCIL    OP 
CITY  OP  NEWARK  v.  TUNIS  et  aL     * 
(Court  of  Errors  and  Appeals  ot  New  Jersey. 
Nov.  20,  1911.) 

(BvlUibiu  by  t\e  Court.) 

Taxation  (|  384*)— Natiokai.  Baitk  Shabks 

— "Tbtjk  Value." 

The  role  adopted  by  the  Snpreme  Court  io 
this  case,  that  the  true  value  of  national  bank 
shares  for  taxation  is,  under  ordinary  and  nor- 
mal conditions,  their  exchangeable  value  in  the 
market,  is  a  working  rule,  and  not  an  invari- 
able test  of  true  value  under  any  and  all  cir- 
cumstances. 

[EA.   Note.— For   other  cases,  see  Taxation, 
Cent.  Dig.  |  635;  Dec  Dig.  f  384.* 

For  other  definitions,  see  Words  and  Phiaaea, 
VOL  8,  p.  7115.] 

Error  to  Snpreme  Court. 
Action  by  the  Mayor  and  Common  Ooundl 
of  the  Ci^  of  Newark  against  Carrie  E. 
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IMdIs  and  others.     Judgment  for  plalntlffis, 
and  defendants  bring  error.    Affirmed. 

John  R.  Hardin,  for  plaintUfs  in  error. 
Herbert  Boggs,  for  defendants  In  error. 

PARKER,  J.  But  for  what  appears,  on  a 
perusal  of  the  briefs  filed  for  plaintiff  in  er- 
ror, to  be  a  misapprehension  on  the  part  of 
counsel  of  the  purport  and  effect  of  the  very 
careful  and  comprehensive  opinion  delivered 
In  the  Supreme  Court,  we  should  be  content 
to  rest  our  affirmance  of  the  judgment  below 
on  that  opinion  without  further  comment 
This  apparent  misapprehension  related  to 
the  language  of  the  Supreme  Court  as  to 
wliat  constitutes  true  value  of  national  bank 
shares,  and  the  opinion  Is  challenged  as 
though  it  had  been  held  that  such  true  value 
Is  market  value  for  the  time  being,  without 
regard  to  other  conslderatlonB.  Quoting 
from  the  brief:  "The  Supreme  Court  held 
that  the  measure  of  true  value  of  bank 
shares  was  their  exchangeable  value  In  the 
market;  1.  e.,  market  value." 

As  we  read  the  opinion,  the  Supreme  Court 
was  very  far  from  deciding  that  the  market 
value,  or  selling  price  of  such  shares  In  the 
market  for  the  time  being,  was  the  absolute 
measure  under  any  and  all  circumstances  of 
their  true  value.  The  question  presented 
for  decision  was  whether  the  valuation  fixed 
by  the  state  board  was. correct  That  valu- 
ation was  based  purely  upon  what  in  the 
discussion  is  called  "book  value";  1.  e.,  value 
based  on  tangible  assets  and  liabilities.  The 
Supreme  Court  held  that  this  was  erroneous, 
as  disregarding  the  elements  of  good  will, 
dlvldend-eamlng  power,  ability  in  manage- 
ment public  confidence,  and  other  intangible 
features  that  ordinarily  tend  to  give  the 
stock  a  selling  value  in  excess  of  pure  book 
value ;  and  as  it  was  conceded  that  the  valu- 
ation fixed  by  the  county  board  properly  re- 
flected all  these  elements,  the  judgment  of 
the  state  board  was  set  aside,  and  the  valu- 
ation made  by  the  county  board  adopted. 
There  was  nothing  in  the  judgment  there- 
fore, to  indicate  that  the  rule  of  market 
value  for  the  time  being  was  a  rigid  test  of 
true  value;  and  the  opinion  itself  is  careful 
to  guard  against  any  such  inference.  It  is 
pointed  out  that  true  value  is  not  always  to 
be  ascertained  by  reference  to  selling  price; 
that  special  circumstances  may  increase  or 
depress  market  value,  without  affecting  true 
value,  or  vice  versa;  ^d  that  the  tax  act 
stUl  empowers  the  asi^essor,  and  makes  it 
his  duty,  to  use  his  power  to  ascertain  by 
independent  investigation  other  facts  bear- 
ing on  true  value,  and  to  make  use  of  all 
these  facts  in  determining  what  that  true 
value  Is;  Irat  that  as  a  general  working 
rule,  under  ordinary  and  normal  conditions, 
true  value  is  expressed  by  the  exchange 
value  in  the  market  That  such  exchange 
value  may  be  sometimes  considered  higher 


than  true  value  is  illustrated  by  the  case  of 
Stratton  r.  Collins,  43  N.  J.  Law,  662,  566, 
in  which  the  stock  was  selling  at  consider- 
ably above  the  valuation  fixed  by  the  assessor, 
although  the  book  value  was  somewhat 
lower. 

It  thus  appears  that  in  neither  the  judg- 
ment nor  the  opinion  is  market  value  made, a 
rigid  test  of  true  value,  but  it  is  nothing 
more  than  a  convenient  index  and  evidence 
of  true  value  "under  ordinary  and  norma) 
conditions."  With  this  view  we  are  fully 
in  accord,  as  well  as  with  the  reasoning  and 
conclusions  of  the  opinion  on  the  other 
branches  of  the  case;  and  for  the  reasons 
given  in  that  opinion  the  judgmoit  will  be 
affirmed. 


MAYOR    AND    COMMON    CODNCIIi    OF 

CITY  OF  NEWARK  et  al.  v.  CLARK. 

(Court  of  BJrrors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

Error  to  Supreme  Court 

Action  by  the  Mayor  and  Common  Council 
of  the  City  of  Newark  and  others  against 
W.  Campbell  Clark.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

John  B.  Hardin,  for  plaintiff  in  error. 
Herbert  Boggs,  for  defendants  In  error. 

PER  CURIAM.  This  case  was  argued 
with  the  case  of  Mayor,  etc.,  of  Newark  y. 
Timls,  Executrix,  81  Atl.  722,  decided  at  the 
present  term,  is  similar  in  its  essential  facts, 
and  is  controlled  by  the  decision  in  the  Tunis 
Case. 

For  the  reasons  given  in  the  opinion  filed 
In  that  case,  the  judgment  of  the  Supreme 
Court  wOl  be  affirmed. 


MAYOR  AND  COMMON  COUNCIL  OF 

CITY  OF  NEWARK  et  al.  v. 

OONKLIN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

Error  to  Supreme  Court 

Action  by  the  Mayor  and  Common  Council 
of  the  City  of  Newark  and  others  against 
Archibald  W.  Conklin.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

John  R.  Hardin,  for  plaintiff  in  error. 
Herbert  Boggs,  for  defendants  in  error. 

PER  CURIAM.  This  case  was  argued 
with  the  case  of  Mayor,  etc.,  of  Newark  v. 
Tunis,  Executrix,  81  Atl.  722,  decided  at  the 
present  term,  is  similar  in  its  essential  facts, 
and  is  controlled  by  the  decision  in  the  Tunis 
Case. 

For  the  reasons  given  in  the  opinion  filed 
in  that  case,  the  judgment  of  the  Supreme 
Court  will  be  affirmed. 
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MAYOR  AND  COMMON  COUNCIL  OF 

CITY  OF  "SEWABK  et  al.  v.  PLUMB. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

Error  to  Supreme  Court 

Action  by  the  Mayor  and  Common  Council 
of  tlie  City  of  Newark  and  otliers  against 
Joseph  W.  Plume.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Jolm  R.  Hardin  and  Robert  H.  McCarter, 
for  plaintiff  In  error.  Herbert  Boggs,  for 
defendants  in  error. 

PER  CURIAM.  This  case  was  argued 
with  tbe  case  of  Mayor,  etc.,  of  Newark  t. 
Tunis,  Executrix,  81  Atl.  722,  decided  at  the 
present  term,  is  similar  in  its  essential  facts, 
and  is  controlled  by  tbe  decision  in  the  Tunis 
Case. 

For  tbe  reasons  given  In  the  opinion  filed 
In  that  case,  tbe  judgment  of  the  Supreme 
Court  will  be  affirmed. 


GILSON  et  al.  v.  APPLEBY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  21,  1911.) 

Cobpobahons  (|  232*)— Insolvenot  and  Rx- 
CEivEBa— Right  to  Collect  Unpaid  Siib- 

SCBIPTIONS. 

Where  a  corporation  issues  a  certificate  of 
stock  for  property  purchased,  for  an  amount 
known  to  be  in  excess  of  the  value  of  such  prop- 
erty, which  contains  a  provision  that  the  stock 
is  fully  paid  and  unassessable,  the  receiver  of 
such  corporation  may  maintain  a  proceeding 
against  such  stockholder  to  enforce  his  liability 
for  the  unpaid  part  of  bis  subscription,  without 
first  procuring  an  annulment  of  the  subscription 
contract 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  if  879-884;    Dec.  Dig.  i  233.*] 

Error  to  Supreme  Court 

Action  by  Herbert  C.  Ollson  and  others 
against  J.  Charles  Appleby.  Plaintiffs'  writ 
of  attachment  was  quashed  by  tbe  circuit 
court  and  on  certiorari  such  order  was  af- 
firmed by  the  Supreme  Court  (80  N.  J.  Law, 
542,  77  Ati.  1084),  and  plaintlfl^s  bring  error. 
Affirmed. 

See,  also,  78  Atl.  668. 

J.  Merritt  Lane,  for  plaintiffs  in  error. 
Hartshorne,  Insley  St  Leake,  for  defendant 
in  error. 

GUMMERE,  0.  J.  This  suit  was  begun  by 
a  writ  of  attachment  sued  out  of  the  circuit 
court  of  Hudson  county.  That  court  quashed 
the  writ  upon  the  ground  that  the  alleged 
debt  sworn  to  in  the  affidavit  on  which  the 
writ  issued  was  in  the  nature  of  a  claim  for 
unliquidated  damages;  it  being  a  liability 
imposed  by  the  corporation  act  upon  the  de- 
fendant as  a  stockholder  of  the  J.  C.  Appleby 
Sand  &  Clay  Company  to  respond  to  the 
plaintiffs,   as  receivers  of  that  corporation, 


for  the  unpaid  amount  of  bis  stock  subecrip- 
tions,  for  the  purpose  of  paying  debts  of  the 
corporation.  Upon  certiorari  sued  oat  to 
review  the  validity  of  this  order  of  the  cir- 
cuit court  there  waa  an  affirmance  (80  N.  J. 
Law,  542,  77  AO.  1084),  and  this  writ  of  er- 
ror challenges  the  soundness  of  the  conclu. 
sion  reached  by  the  Supreme  Court 

We  concur  in  that  conclusion,  and  for  the 
reasons  set  out  in  the  opinion  delivered  by 
that  court  with  which  we  are  entirely  sat- 
isfied, except  In  one  particular,  which   we 
now  point  out    The  opinion,  after  redtlng 
that  where  a  corporation  issues  a  certiflcate 
of  stock  for  property  purchased,  and  such 
certiflcate  contains  a  provision  that  tbe  stock 
is  fully  paid  and  unassessable,  it  constitutes 
a  contract  between  the  corporation  and  the 
shareholder,    then   intimates  (as   we   under- 
stand It)  that  in  case  the  corporation  after- 
wards becomes  insolvent  such  shareholder, 
even  though  the  stock  Issued  to  him  was 
known  by  both  parties  to  be  In  excess  of 
the  value  of  the  property  purchased,  cannot 
be  called  upon  by  the  receiver  to  make  con- 
tribution for  the  purpose  of  paying  the  debts 
of  the  corporation  until  that  officer  has,  by 
proper  proceedings,  procured  an  annulment 
of  the  contract.    In  the  case  of  Easton  Na- 
tional Bank  v.  American  Brick  &  TUe  Ca, 
70  N.  3.  Eq.  722,  728,  64  Atl.  1095,  this  court 
pointed  out  that  such  a  contract  contravened 
the  prohibition  of  the  corporation  act  and 
was  not  merely  voidable,  but  void.    We  tc- 
cordlngly   held  that  such   a  contract  could 
not  be  laid  hold  of  by  either  party  as  a 
ground  of  action  or  a  ground  of  defense,  that 
no  bill  or  other  original  proceeding  was  nec- 
essary to  procure  an  adjudication  of  its  null- 
ity, and  that  in  a  proceeding  by  a  receiver 
to  enforce  the  liability  of  stockholders  for 
the  unpaid  portion  of  their  subscriptions,  the 
court  was  at  liberty,  upon  ascertaining  the 
facts  that  rendered  the  contract  void,  to 
treat  it  as  affording  no  obstacle  to  the  grant- 
ing of  the  relief  sought  by  the  receiver.    The 
view  there  expressed  was  reached  after  full 
consideration,  and  we  see  no  reason  for  de- 
parting from  it 

The  Judgment  under  review  will  be  af- 
firmed. 


BALL  et  uz.  ▼.  BALL  et  aL 

(Court  of  Errors  and  Appeals  of  New  JerMy. 
Nov.  20, 1911.) 

Deeds  (|  71*)—Validitt— Threat  or  Psosb- 

CUTION. 

Parents,  who  make  a  conveyance  to  a  credi- 
tor of  their  son  under  pressure  of  a  threat  to 
have  the  son  criminally  prosecuted,  made, in 
the  honest  belief  that  the  son  had  subjected  bim- 
seif  to  such  a  prosecution,  although  the  contn- 
ry  waa  the  tact,  are  entitled  to  have  the  eoanj- 
ance  set  aside. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  183-189;   Dec.  Dig.  {  71.*] 
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Appeal  from  Court  of  Chancery. 

Bin  by  John  B.  Ball  and  wife  against 
Nellie  W.  Ball  and  others.  From  a  decree 
for  plaintiffs,  defendants  appeal.  Decree  af- 
firmed. 

Pitney,  Hardin  &  Skinner,  for  appellants. 
Rlker  &  Rlker,  for  respondents. 

GUMMERB,  C.  J.  The  bill  In  this  case 
was  filed  to  set  aside  two  deeds  of  convey- 
ance  made  by  the  complainants  to  Sidney 
S.  Ward,  the  defendants'  decedent,  upon  the 
ground  that  they  were  executed  under  duress 
exercised  upon  the  grantors  by  Mr.  Ward; 
the  duress  complained  of  consisting  of 
threats  of  the  Immediate  arrest  and  impris- 
onment of  their  son,  Arthur  D.  Ball,  for 
obtaining  money  from  Mr.  Ward  under  false 
representations. 

We  concur  in  the  conclusion  reached  by 
the  learned  Vice  Chancellor  that  the  com- 
plainants established  by  a  fair  preponder- 
ance of  proof  the  validity  of  their  claim  that 
these  conveyances  were  made  as  a  result  of 
the  threat  to  have  their  son  arrested,  and 
for  the  purpose  of  preventing  that  threat 
from  being  carried  into  effect  The  analysis 
of  tbe  testimony  made  by  the  Vice  Chancel- 
lor, and  set  out  in  his  opinion,  is  complete 
and  accurate,  and  leaves  nothing  to  be  add- 
ed by  OS.  The  Vice  Chancellor  further  con- 
cluded from  the  proofs  submitted  that  the 
money  advanced  by  Ward  to  the  son  of  the 
complainants  was  not.  In  fact,  obtained  un- 
der false  pretenses,  although  Mr.  Ward  prob- 
ably believed  that  this  was  the  case  when  he 
made  the  accusation  to  the  complainants. 
We  concur  in  this  conclusion  of  the  Vice 
Chancellor,  and  for  the  reasons  which  he 
states  in  his  opinion. 

Having  reached  these  conclusions  upon  the 
fftcts,  tbe  Vice  Chancellor  In  his  opinion  then 
takes  up  the  consideration  of  the  question 
whether  a  conveyance  made  by  parents  to 
a  creditor  of  their  son,  under  the  pressure  of 
a  threat  to  have  the  son  criminally  prose- 
cuted, is  valid,  when  it  appears  that  the 
creditor  honestly  believed  that  the  son  had 
subjected  himself  to  such  a  prosecution,  al- 
though the  contrary  was  the  fact.  He  reach- 
es the  conclusion  that  the  grantors  of  a  con- 
veyance made  under  such  conditions  are 
entitled  to  have  it  set  aside.  We  concur 
with  him  in  this  view.  In  discussing  this 
latter  question,  however,  the  learned  Vice 
Chancellor  goes  outside  of  the  lines  of  the 
question,  and  the  conclusion  declared  by  him 
Is  broader  than  the  decision  of  tbe  case  re- 
quired. He  thus  states  it:  "In  my  judg- 
ment, tbe  equitable  rule  to  be  applied  in 
tbls  case  is  that  it  is  against  equity  and 
good  conscience  for  the  creditor  to  extort 
from  the  parent  payment  or  security  for  the 
debt  of  the  son,  for  which  the  parent  is  not 


responsible,  by  threats  of  criminal  prosecu- 
tion of  the  son,  even  if  imprisonment  be 
lawful."  The  question  whether  a  convey- 
ance made  by  a  parent  to  prevent  the  im- 
prisonment of  a  child  who  has,  in  fact,  been 
guilty  of  a  criminal  offense,  may  afterward 
be  set  aside  at  the  option  of  tbe  parent,  is 
one  upon  which  Judicial  views  are  not  in 
harmony.  It  is  not  presented  under  the 
facts  found  by  the  Vice  CSiancellor,  and 
concurred  in  by  as,  and  any  expression  of 
view  upon  the  question  by  this  court  would, 
consequently,  be  obiter.  For  this  reason  we 
neither  assent  to,  nor  dissent  from,  what 
was  said  by  the  learned  Vice  Chancellor  up- 
on this  point 
Tbe  decree  under  review  will  be  affirmed. 


NEW  JBRSBT  IMPERIAL  ROAD  CO.  v. 
FREEHOLDERS  OP  GLOUCES- 
TER COUNTY. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

(Syllahu*  hy  the  Court.) 
Appeai.  Aitn  Ebbob  (|  66*)  —  Review  —  Rb- 

FDSAI.   Of   CHARaC  OF    VBNUE. 

Alleged  error  in  refusing  application  for  a 
change  of  venue  (assuming  the  change  asked  for 
was  a  matter  of  right)  held  not  reviewable  by 
writ  of  error  prior  to  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Dec.  Dig.  i  6d.»] 

Error  to  Supreme  Court 

Action  by  the  New  Jersey  Imperial  Road 
Company  against  the  Freeholders  of  Glou- 
cester County.  Judgment  for  plaintiff  (80 
N.  J.  Law,  640,  77  Atl.  1022),  and  defendant 
brings  error.    Dismissed. 

John  Boyd  Avis  and  David  O.  Watkins, 
for  platatlff  in  error.  Carrow  &  Kraft  for 
defoidant  tn  error. 

PER  CURIAM.  The  plaintiff  in  error 
seeks  to  bring  under  review  an  order  made 
by  the  Supreme  Court  refusing  defendant's 
application  for  a  change  of  venue.  It  is 
contended  that  the  action  is  local  in  its  na- 
ture, and  that  the  change  of  venue  asked 
for  by  the  defendant  was  a  matter  of  right. 
We  are  not  called  upon  to  pass  upon  this 
question,  because  it  is  manifest  from  the 
state  of  the  case  that  the  action  has  not 
been  brought  to  trial  and  that  no  final  Judg- 
m&at  has  been  rendered  therein.  In  Defi- 
ance Fruit  Co.  V.  FOX,  76  N.  J.  Law,  482,  70 
Atl.  460,  the  cause  had  proceeded  to  final 
Judgment  Our  review  by  writ  of  error  Is 
confined  to  final  Judgments.  2  Gen.  St  p. 
1391,  I  1;  Chambers  v.  PhUadelpbia  Pick- 
ling Co.,  79  Atl.  273;  State  v.  Kelsey,  82 
Atl.  IB,  decided  by  this  court  during  the 
present  term. 

The  writ  of  error  should  be  dismissed. 
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DATTON  V.  BOBTTNBR  et  aL 

(Court  of  Enon  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(Bi/Uabu4  by  t*«  Court  J 

1.  OouHn  (1 488*)— Goirnjonno  JuBisDionoR 
—Striking  Out  Pleadinos. 

The  power  to  strike  out  a  pleading  in  an 
action  in  tlie  Supreme  Court  ia  lodged  aolely  In 
that  court  or  in  a  justice  thereof,  and  is  not 
jwssessed  by  a  circuit  court  judge  to  whom  the 
cause  has  been  referred  for  trial  pursuant  to 
chapter  118  of  P.  L.  1906,  p.  209. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  K  131&-1323;   Dec.  Dig.  i  488.*] 

2.  Action  (§  41*)— Joindkb  of  Causes— Fobks 
or  Action. 

Under  rule  16  of  the  Supreme  Court  counts 
in  debt  and  in  assumpsit  may  be  joined  in  the 
same  suit. 

TEd.  Note.— For  other  cases,  see  Action,  Cent 

•fg.  H  328-359;  Dec.  Dig.  (  41.*] 

3..APFBAI,  AND  Ebbob  (I  103*)  —  Decisions 
Reviewablb— RxrusAL  to  Stbike  Plead- 

INOS. 

A  refusal  to  strike  out  a  pleading  cannot  be 
made  a  |iart  of  the  record  so  as  to  be  reviewable 
on  a  writ  of  error.  It  is  only  when  the  motion 
to  strike  out  has  prevailed  that  section  110  of 
the  practice  act  (P.  L.  1903,  p.  669)  permits  er- 
ror to  be  assigned  thereon. 

[Bid.  Note. — ^For  other  cases,  see  Appeal  and 
Ehror,   Cent   Dig.   H   699-710;    Dec.   Dig.    | 

4.  EJVIDENCB     (I    373*)  —  DOCITMENTABY     BVI- 

DEN  OB— Authentication  . 

Where  there  is  no  subscribing  witness  to  a 
bond  in  suit,  the  testimony  of  a  witness  at  the 
trial  that  he  saw  the  defendant  sign  it  justifies 
its  admission  in  evidence. 

[Ed.  Note. — For  other  cases,  see  ETvidence, 
Cent.  Dig.  U  1581-1686 ;   Dec.  Dig.  |  373.*] 

5.  Appeal  and   Ebbob   (|   1058*)— Review— 
Habkless  E>bbob— Exclusion  of  Evidence. 

An  objection  that  a  question  of  cross-exam- 
ination was  overruled  will  not  be  considered 
where  substantially  the  same  question  was  aft- 
erwards put  to  the  same  witness  and  answered. 
[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4200-4206;  Dec.  Dig.  i 
1058.*! 

6.  Tbial   (i   139*)— Taking  QuEsnoR  fboh 
JuBT— Nonsuit. 

Where  the  evidence  will  support  a  verdict 
for  the  plaintiff,  a  motion  to  nonsuit  must  be 
denied. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  338-341;   Dec.  Dig.  8  139.*] 

Error  to  Suprone  Court 

Action  by  John  M.  Dayton  against  Frank 
A.  Boettner  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Afflmied. 

Harry  V.  Osborne,  for  plaintiffs  In  error. 
Rene  P.  Von  Minden  and  Isaac  P.  Runyon, 
for  defendant  In  error. 

TRENCHARD,  J.  On  July  17, 1902,  Prank 
A.  Boettner  and  Henry  Pomerebne  executed 
a  bond  to  John  M.  Dayton  for  $1,880  payable 
in  one  year  from  tlie  date  thereof.  Certain 
payments  were  made  on  account  and  in  1910 
Dayton  brought  this  suit  in  the  Supreme 
Court  to  recover  the  remainder  due.     The 


declaration  contained  a  special  count  on  tbe 
bond  in  debt  and  the  common  counts  In  as- 
sumpsit Tbe  defendants  pleaded  payment  to 
the  special  count,  and  nonassumpsit  to  tbe 
common  counts.  Upon  trial  at  tbe  Middlesex 
circuit  before  tbe  circuit  court  Judge  to 
whom  tbe  canse  liad  been  referred  for  trial 
by  tbe  Justice  of  tbe  Supreme  Court  holding 
the  circuit  the  plaintiff  recovered  a  verdict 
and  tbe  Judgment  entered  tbereon  is  here  for 
review. 

Tbe  first  asslgnmoit  of  error  cballenges 
tbe  refusal  of  tbe  trial  Judge  to  strike  out 
tbe  common  counts. 

[1]  We  are  of  opinion  that  such  refusal 
was  proper.  Tbe  power  to  strike  out  a 
pleading  in  an  action  In  the  Supreme  Court 
is  lodged  solely  in  that  court  or  iu  a  Justice 
thereof,  and  is  not  possessed  by  a  circuit 
court  Judge  to  whom  tbe  cause  had  been  re- 
ferred for  trial  pursuant  to  chapter  118  of  P. 
L.  1006,  p.  209.  See  section  110  of  tbe  prac- 
tice act  (P.  L.  1903,  p.  569) ;  Hubbard  v.  Mon- 
trosB  Metal  Shingle  Co.,  79  N.  J.  Law,  208.  74 
Atl.  2S4;  McConneU  v.  Alpha  PorUand  Ce- 
ment Co.,  74  N.  J.  Law,  730,  67  Atl.  34a 

[2]  Moreover,  the  contention  of  the  defend- 
ants that  counts  In  assumpsit  could  not  be 
lawfully  Joined  with  one  in  debt  was  not 
well  founded.  Under  rule  16  of  the  Supreme 
Court,  counts  in  debt  and  In  assumpsit  may 
be  Joined  in  the  same  suit 

[3]  But  there  is  a  reason  of  a  fnndamoital 
character  why  the  assignment  of  error  under 
consideration  cannot  avail  tbe  defendants, 
and  it  is  this :  a  refusal  to  strike  out  a  plead- 
ing cannot  be  made  a  part  of  tbe  record  so 
as  to  be  reviewable  on  a  writ  of  error.  It  is 
only  when  the  motion  to  strike  out  has  pre- 
vailed that  section  110  of  tbe  practice  act 
(P.  L.  1903,  p.  669)  permits  error  to  be  as- 
signed thereon.  Cooper  v.  Vanderveer,  47  N. 
J.  Law,  178. 

[4]  The  second  assignment  of  error,  name- 
ly, that  tbe  trial  Judge  erroneously  admitted 
in  evidence  tbe  bond  on  which  the  plaintiff 
founded  bis  suit,  is  without  merit  There 
was  no  subscribing  witness  to  the  bond,  and 
a  witness  at  the  trial  testified  that  he  saw 
tbe  defendants  sign  it  Since  that  proof  Jus- 
tified the  admission  of  tbe  bond  in  evidence, 
it  is  unnecessary  to  determine  whether  it 
was  admissible  under  tbe  pleadings  without 
such  proof. 

[S]  Tbe  third  assignment  alleges  that  the 
trial  Judge  erroneously  overruled  a  question 
propounded  to  the  plaintiff  on  cross-examina- 
tion. But  this  will  not  be  considered  for  tbe 
reason  that  substantially  the  same  question 
was  afterwards  put  to  the  same  witness  and 
answered.  Redbing  v.  Central  R.  Co.,  68  N. 
J.  Law,  641,  64  Atl.  431 ;  Chesebrougb  t.  Tlr- 
rill,  61  N.  J.  Law,  629,  41  AU.  215 ;  O'Brien 
▼.  Traynor,  69  N.  J.  Law,  239,  55  Atl.  307. 

[6]  The  fourth  assignment  of  error  ques- 
tions the  propriety  of  the  refusal  of  the  trial 
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Jadse  to  nensult  the  plaintiff.  It  Is  pialnly 
without  merit  The  evidence  was  sufilclent 
to  support  a  verdict  for  the  plaintiff,  and  the 
motion  to  nonsuit  was  proi)erl7  denied. 

All  other  assignments  of  error  argued  hare 
beem  considered,  but  none  have  been  found 
requiring  reversal. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


OANNON  y.  BRADT  BRASS  GO. 

(Court  of  Eirrors  and  Appeals  of  New  Jersey. 

Nov.  20,  18ll.) 

(ByUalHU  ly  the  Court.) 

1.   OORTBACTS  (I  176*)— CoNSTBUCnON— QCES- 
TIOV    FOB  JUBT. 

Where  a  contract  has  not  been  reduced  to 
fonnal  language,  either  written  or  oral,  the  in- 
teDtion  of  the  parties  to  make  a  contract  and 
its  terms,  if  made,  are  to  be  gathered  from 
what  the  parties  did  and  said,  and  this  is  nor- 
mally a  question  of  fact  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  767-770;   Dec  Dig.  |  17tt.»] 

Z.  Apfkai.  and  Bbbob  (I  273*>— RxviEW— Ex- 

CKPnows— SurnciKNOT. 

An  exception  that  is  too  broad,  in  tiiat 
it  includes  the  whole  charge,  and  too  narrow,  in 
that  it  gives  no  notice  of  the  alleged  error, 
will  not  support  an  assignment. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {i  1620-1630;  Dec.  Dig.  | 
278.*1 

Error  to  Circnlt  Court,  Hudson  County. 

Action  by  John  W.  Gannon  against  the 
Brady  Brass  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  writ  In  this  cause  reviews  a  Judgment, 
on  verdict,  In  fkvor  of  the  plaintiff,  recover- 
ed in  an  action  for  damages,  because  of  dis- 
charge from  employment  under  an  alleged 
contract  of  October  4,  1909,  for  one  year. 
The  errors  assigned  are  on  exceptions  to  ml- 
infSB  on  evidence,  to  refusal  to  nonsuit  the 
plaintiff  or  direct  a  verdict  In  favor  of  the 
defendant,  and  to  the  charge. 

Plaintiff  entered  the  employ  of  the  defend- 
ant as  salesman,  under  contract,  made  Sep- 
tember 1,  1908,  at  a  salary  of  $200  per 
mouth,  payable  semimonthly;  the  contract 
being  subject  to  cancellation  on  SO  days'  no- 
tice from  either  party.  On  October  4,  1909, 
Mr.  Brady,  the  president  of  the  defendant, 
Harry  Onslow,  one  of  its  directors,  and  the 
plaintiff  liad  luncheon  together,  and  the 
plaintUTs  relations  with  the  defendant  were 
discussed.  As  to  the  conversation  at  this 
luncheon,  the  version  of  the  plaintiff  must 
be  taken  as  true.  He  testified  that  the  rela- 
tive merits  of  compensating  a  salesman  by 
commission  or  salary  were  talked  over,  and, 
without  attempting  to  state  the  rest  of  the 
conversation  at  the  luncheon,  he  testified 
that,  as  the  iMrty  rose  from  the  table,  Mr. 
Brady  turned  to  Mr.  Onslow,  and  said, 
"Well,  Harry,  it  is  understood  that  we  will 


take  John  [meaning  plaintiff]  on  for  another 
year  at  the  same  price;"  and  that  Mr.  Ons- 
low said,  "All  right"  On  cross-examination, 
when  asked  to  state  exactly  what  Mr.  Brady 
tiad  said,  he  testified  as  follows:  "We  all 
rose  at  the  same  time,  and  Mr.  Brady  said: 
'Well,  Harry,  it  Is  understood,  then,  that 
we  take  John  on  again  at  the  same  money 
for  another  year.' " 

On  March  25,  1910,  plaintiff  was  discliarg- 
ed  by  Mr.  Brady,  who  Informed  plaintiff  that 
he  would  l>e  paid  a  month's  salary  from  that 
date,  thus  giving  him  the  SO  days  notice  re- 
quired by  the  contract  of  September  1,  1008. 
Suit  was  begun  In  August  1910,  and  at  the 
trial  plaintiff  claimed  that  he  had  been  un- 
able to  secure  employment  The  verdict  was 
for  $1,033.33,  being  a  sum  equivalent  to  $200 
a  month  from  April  26.  to  oictober  1,  1910. 

The  case  of  the  plaintiff  was  not  rested 
on  any  defect  In  the  30  days  notice.  His 
counsel  distinctly  repudiated  any  such  con- 
tention, and  the  case  was  therefore  put  to 
the  Jury  by  the  Judge,  on  the  theory  that  the 
plaintiff  could  recover  only  on  their  finding 
a  new  contract  made  October  4,  1909,  in  sub- 
stitution of  the  old  contract  The  Jury  were 
dlsflnctly  told  that  the  plaintiff  could  not 
recover  on  the  old  contract 

The  foregoing  condensed  statement  of  the 
case  is  taken  from  the  brief  of  counsel  for 
the  plaintiff  In  error. 

Gilbert  Collins,  for  plaintiff  in  error.  Ten- 
nant  &  Haight  for  defendant  in  error, 

GARRISON,  X  (after  stating  the  factis  as 
alwve).  When  the  motion  to  nonsuit  the 
plaintiff  was  made,  the  testimony  that  bad 
been  given  warranted  a  finding  that  on  Oc- 
tober 4,  1909,  the  plaintiff  had  been  for  over 
14  months  In  the  employ  of  the  Brady  Brass 
Company  at  $200  a  month,  subject  to  dis- 
charge on  30  days  notice;  tliat  on  the  day  in 
question  he  was  called  into  the  office  of  Mr. 
Brady,  the  president  of  the  company,  to  uis- 
cuss  some  change  in  the  terms  of  his  em- 
ployment; that  while  this  subject  was  un- 
der discussion  Mr.  Onslow,  one  of  the  di- 
rectors of  the  company,  came  in,  to  whom 
Mr.  Brady  stated  the  subject  under  discus- 
sion, and  proposed  that  it  be  continued  at 
luncheon,  which  was  done.  During  this  con- 
versation. Brady,  in  answer  to  Onslow's  in- 
quiry as  to  what  the  plaintiff  "was  getting," 
replied,  "Twenty-four  hundred."  and  at  the 
conclusion  of  the  luncheon  the  remarks  quot- 
ed in  the  statement  that  precedes  this  opin- 
ion were  made,  respecting  the  result  of  the 
conference.  On  the  evening  of  the  same  day, 
Mr.  Brady  wrote  to  the  plaintiff,  conflrmlug 
what  had  happened  at  the  luncheon  as  "our 
understanding  of  even  date,"  and  saying, 
"Our  company  understands  that  for  iht  yiar 
begiuning  this  month  yon  will  concentrate 
your  best  efforts,"  etc. 
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Upon  tbls  testimony  and  otber  proofs, 
showing  tliat  the;  company  were  not  dissatis- 
fied with  the  plaintiff,  and  bad  no  thought 
of  discharging  him,  It  was  open  to  the  Ju- 
ry to  find  that,  as  some  change  in  the  terms 
of  plaintiff's  employment  was  the  express 
subject  of  the  conference  and  of  the  dis- 
cussion that  preceded  it,  and  as  the  na- 
ture of  his  work  and  bis  annual  compensa- 
tion remained  unchanged,  the  only  term  in 
which  any  change  was  made  was  that  the 
monthly  employment,  with  its  incident  as  to 
discbarge,  was  changed  Into  a  straight  em- 
ployment for  one  year.  If  there  had  been 
previously  no  relations  between  the  parties, 
a  Jury  could  hardly  avoid  finding  a  yearly 
contract  of  tbls  nature.  Such  previous  rela- 
tion was,  however,  only  one  of  many  circum- 
stances to  be  considered  in  determining  what 
conclusion  the  parties  came  to.  If  the  sub- 
ject under  discussion  was  whether  the  plain- 
tiff should  be  discharged,  or  should  be  con- 
tinued in  the  company's  employment,  Mr. 
Brady's  declaration  would  be  strongly  in- 
dicative of  a  mere  continuance  of  the  old 
relation;  but  if  the  continuance  of  the  plaln- 
tifTs  employment  was  assumed,  and  the  sub- 
ject of  the  conference  was  a  change  In  its 
terms,  Mr.  Brady's  declaration  was  entirely 
consistent  with  the  notion  that  some  change 
had  been  made,  and,  if  so,  was  somewhat 
persuasive  that  an  annual  employment  had 
been  agreed  upon,  since  otherwise  there  was 
no  change.  The  question  was  submitted  to 
the  Jury,  over  the  defendant's  motion  for  a 
direction,  and  an  exception  that  raised  the 
same  question  as  that  presented  by  the  mo- 
tion for  a  nonsuit,  and  for  the  direction  of 
a  verdict 

For  reasons  snflSclently  indicated,  we  think 
It  was  not  error  to  deny  these  motions. 

[1]  The  cases  holding  that,  where  no  at- 
tempt has  been  made  to  reduce  the  terms  of 
a  contract  to  formal  language,  the  intention 
of  the  parties,  as  gathered  from  what  they 
said  and  did,  is  a  question  of  fact  for  the 
Jury  are  very  numerous.  Tatterson  v.  Suf- 
folk Mfg.  Co.,  106  Mass.  66,  may  stand  for 
the  class. 

In  the  present  case,  however,  a  prelim- 
inary question  was  whether  or  not  any  con- 
tract was  made  on  October  4,  1009.  This, 
under  the  testimony,  was  clearly  a  question 
for  the  Jury. 

It  may  be  that,  if  the  making  of  a  new 
contract  on  that  date  was  admitted,  and  the 
sole  question  was,  what  were  its  terms,  as 
evidenced  by  a  single  unequivocal  declara- 
tion? a  court -question  was  thereby  presented. 

We  need  not  consider  this  question,  how- 
ever, since  no  such  point  was  made  at  the 
trial.  Cojuis^el,  it  is  true,  objected  to  a  part 
of  the  charge,  on  the  ground  that  there  was 
no  question  for  the  Jury,  Just  as  be  moved 
for  the  direction  of  a  verdict  on  the  same 
ground;  but  be  nowhere  suggested  as  an  ad- 


ditional ground  that  the  testimony  was  such 
that  the  court  should  have  determined  the 
terms  of  the  contract  Indeed,  he  could  not 
consistently  have  laid  such  a  ground,  be- 
cause his  contention  throughout  was  that 
there  was  a  lack  of  proof  as  to  the  making 
of  a  new  contract  and  its  terms — a  conten- 
tion that.  If  true  as  to  the  Jury,  must  be 
equally  true  as  to  the  court  The  trial  Judge 
could  not  know,  and  was  not  obliged  to  di- 
vine, any  such  point  from  the  mere  excep- 
tion to  a  part  of  the  language  in  which  he 
submitted  the  question  to  the  Jury. 

Counsel  also  lays  hold  of  the  expression 
"Implied  contract"  used  by  the  court  In  Its 
charge,  and  argues  that  It  was  not  technical- 
ly apt,  as  applied  to  an  executorjr  contract 
to  be  gathered  inferentlally  from  the  words 
and  conduct  of  the  parties.  The  Judge,  how- 
ever, was  talking  to  a  Jury,  not  dictating  t 
legal  thesis,  and  he  told  the  Jury  that  by 
au  implied  contract  he  meant  "one  to  be 
gathered  by  implication,  presumption,  or  in- 
ference from  the  course  of  dealing  of  the 
parties,  and  from  the  drcumstances  of  the 
case." 

This  accords  with  one  of  the  deflnltloni 
given. by  Webster,  and  was  sufficiently  ac- 
curate In  the  context  in  which  It  was  tised. 

[2]  Moreover,  counsel  did  not  direct  the 
attention  of  the  trial  court  to  the  verbal  crit- 
icism that  he  now  advances.  His  exception 
was  "to  what  your  honor  said  with  regard  to 
the  right  of  the  Jury  to  find  an  implied  con- 
tract from  the  language  used  by  Mr.  Brady 
to  Mr.  Onslow."  This  was  In  effect  an  ex- 
ception to  the  whole  charge,  all  of  which  was 
concerned  in  one  way  or  anotlier  with  the 
contract  so  described;  but  the  point  now 
made,  viz.,  that  the  word  "Implied"  was  Im- 
properly employed,  was  in  no  way  brought 
to  the  Judge's  notice. 

We  find  no  error  in  the  charge  or  in  rul- 
ings upon  evidence,  that  should  lead  to  a  re- 
versal. 

The  Judgment  of  the  Hudson  drcolt  is  af- 
firmed. 


PHEI^PS  T.  FDCHS  &  LANG  MPO.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jeisey. 

Nov.  20,  1011.) 

(SvUalm*  >r  <*«  Court) 

1.  Master  and  Sebvaht  (|  20*}— RKLAnoR— 
Abandonment    bt    Skbvaht— -Action   roi 

DiSCHABGE. 

The  plaintiff  brouEht  bis  action  to  recover 
damages  for  an  unlawful  diacbarge.  It  appear- 
ed that  he  was  employed  as  chief  clerk  in  de- 
fendant's factory,  sublect  to  the  supervision  and 
direction  of  defendant  s  ■aperintenaeot;  tliat  he 
had  an  altercation  with  another  cleA  who  dis- 
puted his  authority,  and  the  saperintendent; 
having  heard  the  explanation  of  plaintiff,  in- 
formed him  that  he  had  exceeeded  us  anthorit;, 
whereupon  the  plaintiff  said,  "Well,  I  will  quit, 
and  followed  this  by  turning  over  to  another 
clerk  the  key  to  the  cash  drawer  and  leaving 
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tbe  factory,  taking  with  biin  certain  of  his  per^ 
sonal  effects,  and  did  not  retam  to  work. 
Beld.  that  plaintiff's  subseqaent  diBcIaimer  of 
any  intuit  to  qoit  defendant's  service  was  not 
sufficient  to  overcome  his  declared  Intention  to 
quit  and  his  subsequent  acts  in  execution  ot 
Bach  purpose,  and  that  a  nonsuit  allowed  upon 
this  state  of  facts  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  28.  29;  Dec.  Dig.  i  28. •] 
2.  Afpkai.   and   Ekbob   (|   232*)— ^sesenta- 

Ttos  or  Question  in  Tbial  Coubt— Adkis- 

siBiLiTT  OF  Evidence. 

An  appellate  court  will  not  hear  reasons 
in  <avor  of  the  competency  of  testimony  over- 
ruled at  the  trial  which  were  not  disclosed  to 
the  trial  court,  and  are  first  suggested  on  the 
argument  of  the  writ  of  error  issued  to  review 
such  action  of  the  trial  court. 

[E^d.  Note.— ^or  other  cases,  see  Appeal  and 
I^ror,  Dec.  Dig.  $  232.*] 

(Additional  Syllabu*  by  Editorial  Staff.) 
8.  Witnesses  (t  268*)— Gboss-Exahination— 

Scope  and  eUtent. 

In  an  action  for  wrongful  discharge  from 
employment,  the  issue  being  whether  plaintiff 
was  discharged  or  quit  voluntarily,  where  plain- 
tiff testified  that  he  carried  awa^  his  notarial 
seal  because  he  wanted  to  use  it  at  home,  a 
question  on  cross-examination  whether  he  bad 
anything  that  he  intended  to  use  it  for  that 
evening  was  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  931-948;   Dec.  Dig.  {  268.*] 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  Austin  H.  Phelps  against  the 
Fachs  &  Liang  Manufacturing  Coiupany. 
Judgment  for  defendant,  and  plaintUI  brings 
error.    Affirmed. 

Mackay  &  Hackay,  for  plaintiff  in  error. 
Collins  &  Corbin,  for  defendant  in  erfor. 

BEROEN,  J.  [1]  The  plaintiff's  case,  as 
set  up  in  his  declaration,  is  l>ased  upon  his 
alleged  unlawful  discbarge  from  service  by 
the  defendant,  in  violation  of  a  written 
agreement  of  employment  existing  between 
the  plaintiff  and  defendant.  By  tbe  terms 
of  tbe  contract  the  defendant  agreed  to  em- 
ploy plaintiff  for  a  period  of  five  years  be- 
ginning July  1,  1908,  at  the  rate  of  $30  per 
week,  and  plaintiff  agreed  to  devote  his  en- 
tire time  during  that  period  to  the  business 
of  tbe  defendant,  as  chief  clerk  in  Its  fac- 
tory at  Rutherford,  N.  J.,  under  tbe  super- 
vision and  direction  of  Mr.  Ford,  the  de- 
fendant's superintendent,  or  of  any  of  de- 
fendant's officers.  The  trial  court  ordered 
tbat  a  Judgment  of  nonsuit  be  entered  at 
tbe  close  of  plaintiff's  case,  to  which  direc- 
tion tbe  plaintiff  excepted,  and  a  bill  of  ex- 
ceptions being  sealed,  assigned  error  there- 
on. The  case  made  by  the  plaintiff  was  as 
follows:  On  April  11,  1910,  be  had  an  alter- 
cation with  defendant's  shipping  clerk,  and 
being  asked  by  Mr.  Ford,  by  telephone  from 
tbe  New  York  office,  about  the  matter,  be 
gave  bis  version  of  the  situation,  after 
which,  the  plaintiff  testifies,  "he  told  me  I 
was  exceeding  my  authority;  and  I  asked 
him  if  he  was  coming  out  that  day;  be  said 


be  didn't  know.  I  then  said,  'Well,  I  will 
quit'"  After  wftlting  until  tbe  arrival  of 
tbe  next  train  from  New  York  and  some 
time  between  10  and  11  o'clock,  he  left  tbe 
factory,  taking  with  him  the  certificate  of 
bis  appointment  as  notary  public  and  bis  no- 
tarial seal,  and  turned  over  to  another  em- 
ploy4  the  key  to  the  cash  drawer.  On  tbe 
afternoon  of  tbe  same  day  be  went  to  the 
New  York  office  and  saw  the  treasurer  «f  the 
defendant  company,  and  told  him  "I  could 
not  carry  on  tbe  business  of  tbe  office  to 
their  satisfaction  or  inlne  if  I  didn't  have 
the  authority  over  tbe  clerks,  and  if  they 
were  going  to  do  as  they  pleased,  why,  I 
could  not  maintain  any  discipline  there  at 
all."  Tbe  treasurer  advised  him  to  see  Mr. 
Ford,  which  he  did  on  the  13tb  of  April,  and 
explained  what  be  bad  told  the  shipping 
clprk  to  do  and  what  tbe  derk  bad  refused 
to  do,  and  then,  without  any  previous  refer- 
ence to  bis  relation  to  tbe  company,  said  to 
Mr.  Ford  that  he  bad  not  quit,  but  on  tbe 
contrary  bad  been  discharged,  and  to  this 
Mr.  Ford  replied  that  he  bad  not  been  dis- 
charged, but  had  voluntarily  quit  tbe  serv- 
ice of  tbe  defendant.  From  tt^e  time  plain- 
tiff left  tbe  factory  Just  after  he  told  Mr. 
Ford  be  would  quit,  until  this  conversation, 
nearly  three  days  later,  he  had  not  return- 
ed to  the  factory  nor  attempted  to  serve  tbe 
defendant  There  is  no  evidence  to  sup- 
port the  averment  In  the  plalntifTs  declara- 
tion that  he  had  been  discharged  unless  such 
an  inference  can  be  drawn  from  Mr.  Ford's 
denial  of  a  discharge,  and  bis  claim  tbat 
plaintiff  had  voluntarily  quit  defendant's 
service.  Such  an  inference  cannot  be  prop- 
erly drawn  from  anything  said  or  done  by 
Mr.  Ford,  taken  in  connection  with  the  pre- 
vious conduct  of  tbe  plaintiff,  who  bad  at- 
tempted to  exercise  an  authority  ov%r  an- 
other employe,  which  Mr.  Ford,  under  whose 
directions  and  supervision  be  had  agreed  to 
serve,  denied  be  possessed,  and  he  then  in- 
formed Mr.  Ford  that  he  would  quit  the 
service  of  the  company,  apparently  for  tbe 
reason  that  be  was  denied  authority  to  di- 
rect the  services  of  the  shipping  clerk.  He 
followed  bis  statement  that  be  would  quit 
by  turning  over  to  another  clerk  his  key  to 
the  cash  drawer  and  leaving  the  factory, 
taking  with  him  bis  notarial  seal  and  cer- 
tificate. He  then  went  to  the  treasurer  of 
tbe  company  for  tbe  avowed  purpose  of  hav- 
ing the  direction  of  Mr.  Ford  overruled,  say- 
ing, in  effect  that  be  could  not  successfully 
serve  the  company  unless  he  was  given  an 
authority  which  Mr.  Ford  refused,  and  hav- 
ing failed  in  this  purpose,  be  did  not  accept 
the  situation  and  return,  or  attempt  to  re- 
turn, to  his  work,  but  remained  away.  All 
that  Ford  did  was  to  insist  tbat  tbe  plain- 
tiff had  quit,  and  if  such  Insistence  was  Jus- 
tified by  plaintiff's  words  and  conduct  and 
we   conclude   It   was,   no   illegal   discharge 
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conid  be  Implied  from  facts  which  conclu- 
sively demonstrated  that  the  plaintiff  had 
abandoned  the  service. 

Our  conclusion  is  that  the  case  proved  by 
the  plaintiff  failed  to  show  a  discharge;  on 
the  contrary  it  conclusively  shows  that  the 
plaintiff  quit  the  service  of  the  defendant 
of  his  own  motion  because  he  was  denied 
authority  over  the  shipping  clerk  without 
which  be  was  unwilling  to  remain  in  de- 
fenddnt's  service.  His  subsequent  repent- 
ance, if  he  did  repent,  would  not  destroy  the 
effect  of  his  previous  notice  to  the  defend- 
ant that  he  would  quit  its  service,  follow- 
ing it  by  acts  indicating  the  execution  of 
such  purpose,  in  which  the  defendant  appar- 
ently acquiesced.  The  nonsuit  was  proper- 
ly allowed,  and  we  find  no  error  in  the  ac- 
tion of  the  trial  Judge  in  that  regard. 

[2]  The  next  assignment  of  error  argued 
relates  to  the  following  question  which  the 
trial  court  overruled:  "Q.  As  bead  clerk, 
what  were  your  duties  in  this  place?"  It  is 
urged  In  support  of  the  competency  of  this 
question  that  its  purpose  "was  to  show  that 
the  defendant  In  error  had  required  the 
plaintiff  in  error  to  perform  other  duties 
than  those  mentioned  in  the  contract,  and  to 
show  what  control  he  exercised  over  the 
employes  of  the  defendant  in  ,  error."  No 
such  purpose  was  disclosed  to  the  trial  court, 
the  question  was  there  urged  upon  the 
ground  that  the  contract  "did  not  say  what 
the  particular  duties  are,  in  detail."  The 
trial  court  refused  the  question  upon  the 
ground  that  the  contract  did  define  plain- 
tiff's duties,  and  a  reference  to  the  contract 
will  support  the  conclusion  of  the  court 
The  plaintiff's  claim  is  rested  upon  an  al- 
leged illegal  discharge,  and  be  testified  that 
he  performed  all  his  duties  under  the  con- 
tract,,so  It  was  quite  immaterial  what  those 
duties  were  In  Uiat  aspect  of  the  case,  but 
the  trial  court  having  considered  the  reasons 
offered  in  support  of  the  legality  of  the 
question,  and  determined  its  propriety  in 
view  of  the  reason  given,  It  is  now  too  late, 
for  the  first  time  in  an  appellate  court,  to 
offer  other  reasons  not  suggested  to  the  trial 
Judge. 

[S]  The  only  remaining  assignment  argued 
challenges  the  action  of  the  trial  court  In 
permitting  defendant's  counsel  to  ask  the 
plaintiff,  on  cross-examination,  the  question: 
"Q.  You  didn't  have  anything  that  you  ex- 
pected to  use  it  for  that  evening  that  you 
knew  of,  did  you?"  The  only  objection  in- 
terposed was  that  the  question  was  not  rele- 
vant. We  are  of  opinion  that  this  cross-ex- 
amination was  proper  and  competent,  for 
plaintiff  had  testified  that  he  carried  his 
notarial  seal,  to  the  using  of  which  the  ques- 
tion was  directed,  away  from  the  factory 
because  he  wanted  to  use  it  at  home,  and 
that  he  did  not  Intend  by  such  act  to  indi- 
<  ate  that  he  had  quit  the  service  of  the  de- 


fendant. It  was  quite  relevant  to  show  tbat 
the  purpose,  which  he  subsequently  declared, 
for  removing  the  seal  from  the  factory  was 
not  in  fact  true  and  this,  the  evidence  ad- 
mitted, had  a  tendency  to  show. 
The  Judgment  will  be  affirmed,  with  coets. 


ASHBT  V.  XETTBE. 

(Cotet  «f  Errors  and  Appeals  of  New  Jersey. 

Nov.  20, 1911.) 

(Syllaiut  by  the  Court.) 

1.  Deeds  (I  70*)— Validity— Fraud. 

ComplaiDant,  while  suffering  from  nerrous 

grostration  and  Incompetent  to  manage  bis 
usiness  affairs,  n-as  induced  by  misrepresen- 
tations of  defendant  to  convey  real  estate  and 
personal  property  to  him  for  a  grossly  inade- 
quate consideration.  Bdd,  that  such  convey- 
ance was  procured  by  fraud  and  was  properly 
set  aside. 

{Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  165-182;  Dec.  Dig.  i  70. •] 

2.  CaKOEIXATION    of    InSTBUliEITTB    (I    84*) 

Lacites. 
^  Under  the  circumstances  of  this  case,  com- 
plainant's right  to  a  reconveyance  and  acconnt- 
mg  held  not  barred  by  laches. 

[Ed.  Note.— fi'or  other  cases,  see  Cancellation 
of  instruments.  Cent  Dig.  §§  49-54;  Dec.  Dig. 
§34.»] 

Appeal  from  Court  of  Chancery. 

Bill  by  Winfield  8.  Ashby,  by  next  friend, 
against  Frederick  P.  Tetter.  Decree  for  com- 
plainant, and  defendant  appeals.    Affirmed. 

See,  also,  78  AU.  799. 

On  /ippeal  from  a  decree  advised  by  Vice 
Chancellor  Walker,  who  filed  the  following 
opinion : 

"The  bill  was  filed  by  Winfield  S.  Ashby, 
who  alleged  that  during  January,  1902,  be 
was  the  owner  of  certain  real  estate  and  per- 
sonal property  at  Atlantic  City,  N.  J.;  that 
during  that  month  he  became  broken  In 
health  and  a  sufferer  from  nervous  prostra- 
tion and  melancholia  and  became  mentally 
infirm  and  unable  to  grasp  business  situa- 
tions, and  was  thereafter  for  a  long  space 
of  time  mentally  and  physically  Incapacitat- 
ed and  totally  unfit  to  look  after  his  prop- 
erty and  business;  that  in  this  situation  the 
defendant,  Tetter,  requested  the  complainant 
to  convey  to  him  his  real  and  personal  prop- 
erty in  Atlantic  City,  representing  that  be 
would  take  charge  of  the  same  and  conduct 
and  manage  it  for  the  complainant  and  ac- 
count to  him  for  the  proceeds  of  the  prop- 
erty. The  bill  was  filed  March  6,  1907. 
Thereafter  Ashby  became  insane,  and  on 
September  30,  1907,  an  order  was  made  ap- 
IJointing  Jesse  B.  Ashby,  the  complainant's 
wife,  as  his  next  friend,  to  prosecute  the 
suit  Ashby  himself,  being  Insane,  was  not  a 
witness. 

"Mrs.  Ashby  testified  that  Tetter  came  to 
the  house  several  times  to  see  her  husband, 
and  she  was  present  at  one  conversation  in 
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wblcb  Tetter  told  her  that  he  realized  that 
her  husband  was  a  sick  man  and  not  able 
to  take  care  of  his  affairs,  and  he  (Tetter) 
was  trying  to  persuade  him  to  turn  them 
over  to  him  so  that  be  could  look  out  for 
them  until  such  Ume  as  be  (Mr.  Asbby) 
would  be  able  to  take  them  up  again. 

"The  result  of  negotiations  between  Ashby 
and  Tetter  were  that  Asbby  conveyed  all  bis 
Atlantic  City  property  to  Tetter  by  three 
deeds  for  the  real  estate  and  a  bill  of  sale 
for  the  personal  property,  March  18, 1902.  It 
is  significant  that  each  deed  recites  a  consid- 
eration of  $1,  and  the  bill  of  sale  $1  and 
other  valuable  consideration.  On  the  same 
day  Tetter  conveyed  to  Ashby  three  certain 
building  lots  on  the  outskirts  of  Philadelphia; 
the  consideration  being  expressed  to  be  $1 
and  other  good  and  valuable  consideration. 
The  equities  in  the  real  estate  conveyed  by 
Ashby  to  Tetter  amounted  approximately  to 
110,000,  and  the  personal  property  to  approx- 
imately $2,400,  making  in  all  approximately 
$12,400,  which  Tetter  took  over  into  his 
possession  and  control.  The  lots  conveyed 
by  Tetter  were  worth  something  between 
$5(X)  and  $900,  the  latter  figures  at  the  very 
outside.  Ashby  became  decidedly  aberrated 
after  the  transaction,  and  Tetter  knew  it, 
and  this,  to  my  mind,  explains  bow  it  was 
that  Tetter  wrote  Mrs.  Asbby  on  July  8, 
1902,  nearly  four  months  after  be  had  taken 
title,  for  permission  to  ship  certain  of  the 
personal  property  he  had  become  possessed 
of  from  Mr.  Ashby,  to  a  Mr.  McCarroIL 
This  to  my  mind  is  inconsistent  with  Tetter's 
present  claim  of  ownership  in  himself  of  the 
property  acquired  through  the  Ashby  convey- 
ances, and  his  (Tetter's)  attempted  explana- 
tion only  confirms  that  belief. 

"The  defendant  lays  stress  upon  a  memo- 
randum written  and  signed  by  Mr.  Asbby  on 
March  8,  1902,  20  days  before  the  deeds  pass- 
ed, in  which  Mr.  Ashby  says  he  that  day  sold 
to  Mr.  Tetter  all  bis  interests  in  Atlantic 
City.  The  explanation  is  that  the  note  was 
an  authority  to  Tetter  to  go  to  Atlantic  City 
and  take  charge  of  Asbby's  business  in  ad-, 
vance  of  the  conveyances  and  is  entirely  con- 
sistent with  the  complainant's  claim  that  the 
transfer  of  property  was  in  trust  Besides 
the  probabilities  of  the  case  being  entirely 
wltb  the  complainant,  Tetter's  appearance 
on  the  witness  stand  and  manner  of  testify- 
ing was  decidedly  against  him. 

"The  conveyances,  being  entirely  regular 
and  valid  on  their  face.  Import  legality,  and 
the  bnrd^  Is  upon  the  complainant  to  over- 
come that  presumption.  To  my  mind  the 
complainant  has  discharged  the  burden  of 
proof.  I  hold  In  this  case  that  the  testimony 
does  not  warrant  a  finding  that  the  com- 
plainant was  non  compos  mentis  at  the  time 
be  made  and  consummated  the  transaction, 
but  it  shows  that  he  was  suffering  from  a 
severe  mental  disorder,  and  that  his  un- 
fortunate condition  and  the  mental  weakness 


resulting  from  it  was  the  moving  cause  of 
his  putting  his  property  in  the  hands  of 
Tetter  to  manage  for  him.  I  am  persuaded 
that  the  conveyance  by  Tetter  to  Asbby  was 
by  way  of  security  for  the  faithful  perform- 
ance of  the  trust  he  assumed  and  was  not 
a  consideration  for  the  conveyance  to  him  by 
Ashby  of  his  property. 

"A  decree  for  a  reconveyance  and  account- 
ing will  be  made  in  accordance  with  the 
prayer  of  the  complainant's  bill." 

Wescott  &  Wescott,  for  appellant  Garri- 
son &  Voorhees,  for  respondent 

PABEIER,  J.  (after  stating  the  facts  as 
above).  We  reach  the  same  result  as  that 
to  which  the  learned  vice  chancellor  was  led 
by  bis  consideration  of  the  evidence,  but  for 
reasons  not  wholly  identical  with  those  ex- 
pressed by  him.  There  is  some  difilculty  in 
resting  the  decree  for  reconveyance  on  the 
terms  of  an  express  trust,  because  that  trust 
was  not  evidenced  by  any  writing  as  re- 
quired by  the  third  section  of  the  statute  of 
frauds.  McVay  v.  McVay,  43  N.  J.  Eq.  47, 10 
Atl.  178;  Newkirk  v.  Place,  47  N.  J.  Bq.  477, 
21  Aa  124;  AUer  t.  Crouter,  64  N.  J.  Bq. 
381,  891,  64  AH.  426;  Coffey  v.  Sullivan,  63 
N.  J.  Eq..  296,  49  AO.  520.  The  theory  of 
a  resulting  trust  arising  from  nonpayment 
of  consideration  was  not  relied  on,  and  would 
have  been  untenable.  Hogan  v.  Jaques,  19 
N.  J.  Bq.  123,  97  Am.  Dea  644;  Coffey  v. 
Sullivan,  supra.  It  may  be  that  as  there 
was  no  objection  to  the  parol  evidence  tend- 
ing to  show  an  express  trust  and  that  evi- 
dence, if  properly  to  be  considered,  was  ade- 
quate to  support  such  a  finding,  the  decree 
may  be  upheld  on  this  ground,  though  in 
Coffey  V.  Sullivan  this  court  intimated  that 
the  trust  itself  would  be  invalidated  and  not 
merely  the  parol  evidence  to  establish  it 
68  N.  J.  Eq.  804,  49  AU.  520. 

[1]  We  need  not  go  further  into  this  branch 
of  the  cause,  because  we  are  satisfied  on  a 
reading  of  the  evidence  that  the  conveyances 
from  Ashby  to  Tetter  were  procured  by 
fraud,  and  that  procurement  facilitated  by 
Asbby's  mental  condition  at  the  time.  He 
was  a  nervous  wreck  with  his  mentality  Im- 
paired. He  bad  been  in  the  insane  asylum 
some  years  before,  and  shortly  after  the  bill 
was  filed  went  there  again.  Defendant  a 
shrewd  and  apparently  a  somewhat  unprinci- 
pled real  estate  speculator,  seeing  Asbby's 
condition,  took  advantage  of  it,  and  to  in- 
crease his  anxiety  and  worry,  and  thus  in- 
duce him  to  get  rid  of  his  property,  told  him 
that  there  were  Judgments  against  him,  that 
he  could  not  show  himself  in  Atlantic  City, 
that  the  mortgages  were  being  foreclosed  or 
about  to  be  foreclosed. 

The  grossly  inadequate  consideration  Is  of 
itself  evidence  of  fraud.  Worth  ▼.  Watts, 
76  N.  J.  Eq.  299,  305,  74  Atl.  434.  Super- 
adding the  misrepresentations  of  fact,  we 
have  no  difHculty  In  finding  that  the  deeds 
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and  bill  of  sale  were  fraudulently  procured, 
and  should  be  set  aside. 

The  effect  of  the  fraudulent  procurement 
was  to  create  a  trust  ex  maleflclo  in  favor  of 
complainant.  Pom.  Eq.  Jur.  {  1053  et.seq. 
Reconveyance  and  accounting  are  of  course 
Incidental  to  such  a  trust,  and  bence  were 
properly  decreed. 

[2]  The  defense  of  laches  Is  made,  but  Is 
without  merit  It  is  true  that  Ave  years 
elapsed  before  the  filing  of  the  bill.  But 
during  all  that  time  Ashby's  mental  incapac- 
ity persisted,  finally  culminating  in  insanity; 
and  for  a  great  part  of  it  Tetter's  behavior 
was  such  as  to  Justify  complainant's  wife 
in  the  belief  that  Tetter  was  dealing  with 
the  property  as  a  trustee.  With  the  husband 
mentally  incompetent  and  the  wife  deceived 
as  to  the  defendant's  position  In  the  matter, 
laches  may  well  be  excused,  especially  as 
Tetter's  position  has  not  yet  been  changed  in 
any  respect  that  cannot  be  fully  compensat- 
ed for  on  the  acconnting  and  by  a  reconvey- 
ance of  the  Philadelphia  lota 

The  decree  of  the  Court  of  Chancery  will 
be  affirmed. 


GAMPBGIX.  T.  WEBER  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  12, 
1911.) 

(ByUabut  (y  the  Court.) 

DowEB  (S  63*)— How  Lost. 

When  a  husband  conveys  land  to  his  wife 
through  an  Intermediary  and  the  wife  joins  in 
the  deed  to  the  intermediary  and  thus  releases 
her  inchoate  right  of  dower,  if  the  conveyances 
be  set  aside  as  fraaduleDt  in  favor  of  a  creditor, 
the  subsequent  sale  of  the  premises  to  make  the 
'  creditor's  claim  will  be  free  from  the  estates 
granted  and  conveyed,  including  the  inchoate 
right  of  dower.  Beiford  v.  Crane,  16  N.  J.  Eq. 
^,  273,  84  Am.  Dec  155,  distinguished. 

[Ed.  Note. — For  other  cases,  see  Dower,  Dec. 
Dig.  (  53.»] 

Bill  by  William  Campbell  against  Charles 
O.  Weber  and  others.  Decree  for  complain- 
ant. 


John  A.  Coan,  for  complainant 
McKeag,  for  defendants. 


Edwin  C. 


WALKER,  V.  G.  This  was  a  suit  in  aid 
of  a  judgment  creditor  to  set  aside  fraudu- 
lent conveyances,  which  issue  was  determined 
in  favor  of  the  creditor,  and  the  question  re- 
served upon  the  hearing  as  to  whether  the 
wife  of  the  defendant  Weber  was  entitled  to 
have  an  Inchoate  right  of  dower  saved  and 
protected  to  her. 

From  the  cases  of  Den  v.  Johnson,  18  N.  J. 
Law,  87,  97;  Frey  v.  Boylan,  23  N.  J.  Eq. 
90 ;  Boorum  v.  Tucker,  61  N.  J.  Eq.  135,  147, 
26  Atl.  456 ;  Goodheart  v.  Goodheart  63  N. 
J.  Eq.  746,  63  Atl.  185;  and  Dowes'  Case,  68 
N.  J.  Eq.  11,  16,  64  AtL  803— it  appears  that 
the  wife's  right  of  dower  was  extinguished 


when  she  joined  her  husband  In  the  conTey- 
ance  to  the  intermediary  who  conveyed  to 
her,  and,  being  once  extinguished,  cannot  be 
revived.  Her  present  estate  in  the  lands  in 
question  is  one  of  fee  arising  under  the  con- 
veyance to  her  by  the  person  who  became  the 
conduit  of  title,  and  this  estate  must  be 
swept  away  from  her  because  it  rests  upon 
the  conveyances  made  to  defraud  the  com- 
plainant, a  creditor.  So  much,  at  least  as  is 
necessary,  must  be  swept  away;  but  the  bal- 
ance, if  any,  will  be  hers,  as  tbe  conveyances 
are  good  Inter  partes,  and  she  will  be  en- 
titled to  any  surplus  that  may  arise  upon 
the  sale. 

Beiford  V.  Crane,  16  N.  J.  Eq.  265,  273,  84 
Am.  Dec.  155,  is  not  in  conflict  with  the  cases 
above  cited,  as  I  view  it  In  Beiford  v. 
Crane,  Chancellor  Green  remarked  that  tbe 
land  there  in  question  had  been  purchased 
with  the  money  of  the  husband,  and  that 
there  was  a  resulting  trust  In  his  favor.  The 
title  was  In  the  wife,  and  he  further  observ- 
ed that,  as  no  actual  fraud  was  imputed  to 
her,  her  Interest  In  tbe  property,  as  against 
the  husband's  creditors,  would  be  secured  to 
her  to  tbe  extent  of  the  value  of  her  dower, 
the  same  as  though  title  had  been  vested  In 
the  husband.  Thus  it  appears  that  in  Bel- 
ford  V.  Crane  the  wife  had  never  extinguish- 
ed her  inchoate  right  of  dower  by  deed  of 
release,  but  that,  on  the  contrary,  she  had 
taken  the  legal  title  to  the  premises  In  trust 
for  her  husband,  and,  upon  its  being  held 
Qiat  tbe  property  was  his  in  equity,  the 
wife's  inchoate  right  of  dower  was  also  held 
to  exist  However,  if  there  be  any  conflict 
between  Beiford  v.  Crane  and  the  other  caa> 
es  referred  to,  as  all  of  them  except  Den  v. 
Johnson  are  later  cases  in  this  court,  they 
must  govern  my  decision. 

A  decree  will  be  advised  for  tbe  sale  of  the 
defendants'  lands  free  from  the  estates  grant- 
ed and  conveyed  by  Weber  and  wife  to  the 
latter  through  the  Intervention  of  the  inter- 
mediary. Including  the  inchoate  right  of  dow- 
er claimed  by  the  wife. 


In  re  ALEXANDEXt  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

1.  Courts  (5  198*)  —  Iio^Rios  OooBis— Oi- 

FHANB'  C0UB1>— JUBISDICTION. 

The  orphans'  court  cannot  assume  jorlsdlc- 
tlon  unless  conferred  by  statute. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  471;   Dec.  Dig.  (  108.»] 

2.  GUARDIAW  AND  WaBD  ((  58*>— BXPESDI- 
TUBES— DiBECTION  BT  ORPHANS'  COUBT— JU- 
BIBDICIION. 

The  orphans'  court  has  no  power,  in  the 
absence  of  statutory  authority,  to  direct  in  ad- 
vance a  guardian  to  expend  the  income  of  U* 
ward's  estate,  or  how  he  shall  expend  it;  bat 
the  guardian  most  expend  the  same  to  Us  best 
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judgment  and  rely  on  the  coart  to  allow  bla 
account. 

[£^.  Note.— For  other  caaee,  aee  Guardian  and 
Ward,  Dec.  Dig.  i  68.*] 

8.  GUABDIAN  AHD  WABD  ({  68*)— EXPEKDI- 
TUBE»— DiBECTIOR  or  OaPHABS'  COUBT— Jtr- 
KIBDICTION. 

P.  L.  1901,  p.  825,  allowing  the  orphans' 
court  in  specified  instances  to  order  the  use  of 
the  principal  of  the  personal  estate,  or  a  part 
thereof,  as  it  may  deem  for  the  best  interests  of 
infants,  does  not  authorize  the  orphans'  court 
to  direct  the  ezpenditure  of  the  income  of  an 
infant's  estate. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  i  68.*] 

4.  GUABDIAH  AND  WABD  (J  30*)  —  APPLICA- 
TION OF  iNcoiui  roB  Education  or  In- 
fants. 

The  guardian  of  infant  children  of  parents 

having  an  income  of  less  than  $1,200  a  year 
.may  use  the  income  of  the  estate  of  the  children 

for  their  education  along  lines  for  which  they 

show  a  special  aptitude. 
[Ed.  Note.— For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  (f  116-136;  Dec.  Dig.  (  30.*] 

Appeal  from  Prerogatire  Court 
Petition  by  the  parents  of  Jeremlali  N. 
Alexander,  Jr.,  and  another,  Infants,  to  di- 
rect their  guardian  to  pay  for  the  education 
and  maintenance  of  the  Infants  the  income 
produced  from  funds  held  by  the  guardian. 
From  an  order  of  the  Prerogative  Court  af- 
firming an  order  of  the  Orphans'  Court  deny- 
ing the  petition,  the  petitioners  appeal.  Af- 
firmed. 

JoBhaa  E.  Borton,  for  appeUants. 

PER  CURIAM.  The  parents  of  Jeremiah 
N.  Alexander,  Jr.,  and  Mary  B.  Alexander, 
infants,  residents  of  tlie  county  of  Camden, 
filed  their  petition  In  the  orphans'  court  of 
that  county  praying  that  the  guardian  of 
their  two  chUdrea  might  be  directed  to  pay 
to  tbem,  for  the  education  and  maintenance 
of  their  dilldren,  the  Income  produced  from 
funds  held  by  the  guardian  in  trust  for  the 
children.  Upon  the  hearing  of  the  applica- 
tion the  prayer  of  the  petition  was  denied. 
Thereupon  the  parents  am>ealed  to  the  Pre- 
rogative Court,  and  that  court  affirmed  the 
order  of  the  orphans'  court  Api)eal  was 
thereupon  taken  to  this  court 

For  the  reasons  set  out  In  the  opinion  of 
Joline,  J.,  filed  in  the  orphans'  court,  we  con- 
clude that  the  order  of  the  Prerogative 
Court,  affirming  that  made  by  the  orphans' 
court,  should,  in  its  turn,  be  affirmed.  The 
opinion  of  the  orphans'  court,  which  Is  here- 
to annexed.  Is  adopted  by  us  as  exinresslng 
the  view  which  we  entertain: 

"Joltne,  J.  The  petition  in  this  case  sets 
out  that  Jeremiah  N.  Alexander  and  Anna  B. 
Alexander  are  the  father  and  mother  of  Jer- 
emiab  N.  Alexander,  Jr.,  an  Infant  aged  16 
years,  and  Mary  B.  Alexander,  an  Infant 
aged  13  years;  that  the  mother  is  possessed 
of  certain  property  worth  about  $6,000,  upon 
which  there  Is  a  mortgage  of  $600;  that  she 


has  no  other  outside  funds  or  income  and 
business  or  means  of  making  any  money;  and 
that  the  father  has  an  annual  salary  of  $1,- 
200. 

"It  further  sets  out  that  upon  the  death 
of  a  relative  their  son,  named  above,  received 
a  legacy  of  $1,000,  and  their  daughter  re- 
ceived a  legacy  of  $4,000;  that  on  the  14th 
day  of  January,  1010,  letters  of  guardian- 
ship were  granted  by  the  surrogate  of  the 
county  of  Camden  to  the  Security  Trust 
Company  of  Camden ;  that  on  the  26th  day 
of  January,  1910,  said  company  received  the 
money  due  said  Infants  and  on  the  said  last- 
named  day  invested  the  same  in  mortgages. 

"It  further  sets  out  that  the  said  Jeremiah 
N.  Alexander,  Jr.,  is  attending  the  Penn 
Charter  School  in  Philadelphia;  that  the  said 
Mary  B.  Alexander  is  attending  the  public 
school  in  Haddonfleld;  that  she  has  special 
taste  and  aptitude  for  music;  that  their  par- 
ents are  anxious  to  give  her  a  musical  educa- 
tion, and  anxious  to  educate  as  best  they  can 
their  son;  that  they  are  unable,  financially, 
to  give  said  children  the  education  they 
think  and  believe  they  should  have,  and  be- 
lieve it  would  be  for  the  best  interest  of  said 
Infants  to  have  the  income  of  said  moneys 
used  during  their  minority  for  the  purpose 
of  properly  educating  and  properly  clothing 
them. 

"The  prayer  of  the  petitioners  is  that  the 
Security  Trust  Company  pay  the  Income  from 
said  moneys  to  them,  said  parents,  for  the 
purposes  aforesaid. 

"Upon  the  hearing  it  was  developed  that 
the  son  lived  in  Haddonfleld,  N.  J.;  that  he 
was  being  sent  to  the  Drexel  Institute,  Phil- 
adelphia; at  a  cost  of  $100  a  year,  besides 
the  cost  of  the  trip  from  Haddonfleld  to 
Philadelphia;  and  that  the  mortgages  drew 
5  per  cent.  Interest.  In  all  else  the  material 
allegations  of  the  petition  were  fully  sus- 
tained. 

[1]  "From  the  time  of  its  creation  it  has 
been  held  that  the  orphans'  court  was  the 
creature  of  statute,  and  that  it  cannot  as-' 
sume  Jurisdiction  of  any  matter  unless  it  is 
given  by  statute.  In  the  case  of  Gray  v. 
Fox,  1  N.  J.  Eq.  260,  272,  22  Am.  Dec.  608,  It 
was  held  that  'the  decree  of  the  orphans' 
court  on  a  matter  over  which  It  has  Jurisdic- 
tion, if  fairly  obtained,  is  certainly  not  to  be 
questioned  In  a  collateral  way,  even  In  this 
court.'  (Chancery.)  'But  that  court  is  one 
of  limited  power  and  Jurisdiction;  if  It  tran- 
scends its  Jurisdiction  its  acts  will  pass  for 
nothing.'  Sherman  v.  Lanier,  38  N.  J.  Eq. 
249-268.  In  Dunham  v.  Marsh,  52  N.  J.  Eq. 
256-261,  30  Atl.  473,  it  was  held  that,  once 
having  obtained  Jurisdiction,  it  follows  'as 
an  incident  In  the  exercise  of  that  power 
that  it  has  power  to  solve  any  question 
which  must  necessarily  be  decided  in  reach- 
ing that  end.'    Mullaney  v.  Mallaney,  66  N. 
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J.  Eq.  384-386,  64  Att.  1086;  Baker's  Case, 
61  N.  J.  Eq.  592,  47  AU.  1046;  2  N.  J.  Di- 
gest, 2907,  i  TCa;  Gtodfrey's  Case,  72  N.  J. 
Eq.  354,  65  AO.  202 ;  Woolsey  v.  Woolsey,  72 
N.  J.  Eq.  900,  67  Ati.  1047;  McSplrlt  Estate, 
73  N.  J.  Eq.  616,  68  Atl.  755;  Lipplncott's 
Case,  68  N.  J.  Eq.  681,  69  Atl.  884. 

[2]  "The  question  tljen  naturally  occurs: 
Has  any  statute  conferred  upon  the  orphans' 
court  power  to  direct  in  advance  a  guardian 
to  expend  the  income  of  his  ward  or  bow  to 
expend  it?  I  have  failed  to  find  any  statute 
of  this  character,  and  none  has  been  pre- 
sented to  me  by  counsel.  I  conclude,  there- 
fore, that  In  BO  far  as  the  orphans'  court  is 
concerned  It  must  be  expended  as  the  best 
Judgment  of  the  guardian  dictates,  and  that 
he  must  rely  upon  the  court  to  allow  it  in 
bis  account 

"The  power  to  do  that  which  is  asked  of 
this  court  is  Inherent  In  the  Court  of  Chan- 
cery, if  anywhere.  Ailing  v.  Ailing,  62  N.  J. 
Eq.  92,  27  Atl.  666.  In  Re  Hannah  Barry,  61 
N.  J.  Eq.  140,  47  Att.  1062,  the  court  holds 
that:  The  general  iralicy  of  the  statute  and 
decisions  in  this  state  nj^on  the  question  now 
presented  has  been  to  leave  the  question  of 
the  necessity  of  the  expenditure  of  the  per- 
sonal estate,  both  income  and  principal,  to 
the  Judgment  of  the  guardian,  in  the  first  In- 
stance, subject  to  affirmance  of  the  orphans' 
court  on  the  settlement  of  his  accounts,  and 
in  all  ordinary  cases  this  course  (which  has 
been  followed  for  over  a  century)  affords  pro- 
tection both  to  the  guardian  and  the  infant.' 

[3]  "This  case  was  decided  In  1000,  and 
the  Legislature,  in  1901,  passed  an  act  allow- 
ing the  orphans'  court  in  certain  instances  to 
make  an  order  authorizing  the  use  of  the 
principal  of  the  personal  estate,  or  a  part 
thereof,  as  it  may  deem  for  the  best  interest 
of  said  minors.  P.  L.  1901,  p.  326.  Said  act 
did  not  authorize  the  court  to  direct  the  ex- 
penditure of  the  income. 

"I  have  been  unable  to  find  that  this  court 
/has  the  power  or  authority  to  make  an  or- 
der directing  a  guardian  how  he  shall  expend 
the  income  of  his  ward,  or  to  direct  him  to 
expend  at  all. 

"My  conclusion,  therefore,  is  that  the 
prayer  of  the  petition  be  denied.  It  may 
not  be  amiss  at  this  Junction  to  make  a  few 
observations. 

[4]  "In  so  far  as  the  boy  is  concerned,  the 
prayer  is  that  the  Income  may  be  used  for 
his  education;  and,  as  to  the  girl,  that  it 
may  be  used  for  her  musical  education,  for 
which  she  has  shown  a  singular  aptitude. 
The  mother  owns  a  property  worth  $6,000, 
upon  which  there  Is  a  mortgage  of  $500,  and 
has  no  income.  The  father  has  an  income 
of  $1,200  a  year.  Taking  therefrom  $30,  the 
interest  on  the  mortgage,  there  is  left  $1,170 
with  which  to  feed  and  clothe  his  family  and 
educate  his  chlldr«i,  plainly  an  inadequate 
snm. 


"In  Streltvolf  v.  Streltvolf,  58  N.  J.  Eq. 
563,  41  Atl.  876,  43  Ati.  683,  78  Am.  St.  Rep. 
630,  the  court.  In  speaking  of  the  daty  of 
a  parent,  says:  The  necessity  that  Is  tbe 
criterion  of  validity  is  not  mere  physical 
necessity,  but  rather  social  and  moral  pro- 
priety, having  regard  to  tbe  situation  of  tbe 
parties  and  the  fitness  of  things.  Food, 
shelter,  and  clothing  are  physical  necessi- 
ties. In  an  enlightened  community,  tlie 
common  education  of  a  chUd  is  a  moral  axid 
social  necessity.  Professional  training  isooC 
a  general  necessity,  but  is  a  special  advan- 
tage.' 

"These  remarks  are  as  applicable  to  guard- 
ians as  to  parents,  and  the  guardian  in  tbis 
case,  I  think,  can  safely  pay  out  tbe  income 
due  the  young  man  on  account  of  his  educa-  - 
tion,  and  Just  as  safely  pay  the  income  due  the 
young  girl,  or  a  part  of  it,  upon  her  musical 
education.  If  she  does  not  in  the  future  ex- 
hibit this  special  aptitude  for  music,  the  ex- 
penditure can  cease.  It  \b  within  the  power 
of  the  guardian  to  see  the  income  is  applied 
to  such  education,  and,  I  may  add,  to  her 
clothing.  No  doubt  her  parents  feel  that 
the  development  of  her  latent  powers  will  fit 
her  to  earn  a  livelihood  in  the  future,  and 
surely  a  court.  In  the  light  of  the  above  de- 
cision, would  not  surcharge  a  guardian  with 
money  expended  for  such  a  laudable  pur- 
pose." 

The  order  of  tbe  Prerogative  Court  to  af- 
firmed. 


SMITH  v.  BARNARD. 

(Court  of  Errors  and  Appeals  of  New  Jeiaey. 

Nov.  20,  1911.) 

(SyUabiu  iy  the  Court.) 
HisHWATS  (J  176*)— Law  of  thb  Road— Coir- 

STBUCTION. 

The  law  of  tbe  road  relating  to  the  passing 
by  one  vehicle  of  another  one  ahead  and  moving 
in  the  same  direction  does  not  relieve  the  driver 
of  the  former  from  the  duty  resting  on  him  of 
using  reasonable  care  to  observe  and  avoid  oth- 
er vehicles  including  those  going  in  the  oppo- 
site direction. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  465 ;   Dec.  Dig.  {  176l*] 

Error  to  Circuit  Court  Bergen  County. 

Action  by  Charles  H.  Smith  against  Ar- 
thur W.  Barnard.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Mackay  &  MaCkay,  for  plaintiff  In  error. 
Doremus  &  Lecour,  for  defendant  in  eeiwt. 

PARKER,  J.  The  suit  arose  out  of  a  col- 
lision between  a  carriage  driven  by  plaintiff 
and  an  automobile  driven  by  defendant  upon 
a  public  highway  called  Bidgewood  avenue, 
at  Ridgewood  in  the  county  of  Bergen.  The 
declaration  contains  two  coimts.  The  first 
count  charges  for  negligence  that  defendant 
did  so  carelessly  run  and  operate  the  auto- 
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mobile  along  the  highway  named,  and  on  the 
Throng  Bide  thereof,  as  to  collide  with  the 
wagon  In  question.  The  second  cdont  ascribes 
the  collision  to  defendant's  alleged  careless 
and  negligent  failure  to  keep  a  i)roper  look- 
out and  to  bare  bis  automobile  under  proper 
controL  The  trial  judge  directed  a  nonsuit, 
and  the  principal  assignment  of  error  is  bas- 
ed upon  an  exception  to  that  ruling. 

The  circumstances  of  the  accident,  as  the 
Jury  might  have  found  them,  are  substantial- 
ly these:  The  plaintiff  was  driving  a  runa- 
bout and  had  Just  met  a  friend  named  Lamb 
who  had  arrived  on  a  train  at  the  railroad 
station  at  Rldgewood.  His  sister  Bridget 
arrived  on  the  same  train,  and  all  three  got 
into  the  runabout,  sitting  on  one  seat;  plain- 
tiff being  in  the  middle.  They  started  to 
drive  from  the  railroad  station,  first  south- 
ward, parallel  with  the  track,  to  Rldgewood 
avenue:  then  southeasterly  across  Rldgewood 
avorue,  which  is  about  45  feet  wide,  to  the 
southerly  side  of  the  same;  then  easterly 
alone  Rldgewood  avenue  to  Smith's  home. 
The  speed  of  the  runabout  was  about  a  mile 
In  10  minutes.  As  the  runabout  was  straight- 
ening out  toward  the  eastward,  on  the  south- 
erly side  of  Rldgewood  avenue,  It  was  stop- 
ped temporarily  by  another  wagon  standing 
at  the  curb  ahead.  All  this  time  a  covered 
wagon  had  been  approaching  from  the  east- 
ward at  a  moderate  rate  of  speed,  and,  as 
Smith's  wagon  was  held  up,  the  peddler's 
wagon  passed  on  Smith's  left,  and  the  defend- 
ant, who  had  been  coming  up  behind  the  ped- 
dler's wagon  in  a  westerly  direction  in  bis 
automobile,  cut  out  behind  the  peddler's  wag- 
on to  bis  own  left,  apparently  without  seeing 
tbe  Smith  runabout,  and  collided  with  the 
left  fore  wheel  of  the  said  runabout,  throw- 
ing Miss  Smith  out  on  her  head,  and  inflict- 
ing Injuries  from  which  she  died,  and  injur- 
ing the  plaintiff,  besides  damaging  his  wagon. 

The  trial  judge  was  asked  to  nonsuit  on 
the  ground  that  no  negligence  of  tbe  defend- 
ant had  been  shewn,  and  also  on  the  ground 
of  contributory  negligence.  He  declined  to 
nonsuit  on  the  second  ground,  but  did  non- 
suit on  the  first,  holding  that  "It  had  not  been 
shown  that  the  defendant  failed  to  do  any- 
thing that  a  reasonable  and  prudent  man 
should  do  by  means  of  which  tbe  accident  re- 
sulted." 

Tbe  declaration  is  a  little  vague.  It  charg- 
es, in  tbe  first  count,  that  the  defendant  did 
so  carelessly  and  negligently  run  and  operate 
said  automobile  along  the  said  highway,  and 
on  tbe  wrong  side  thereof,  that  as  a  direct 
and  proximate  cause  of  such  carelessness  and 
negligence  the  accident  resulted.  This  may 
be  read  as  charging  general  carelessness  in 
operation,  or  carelessness  In  running  on  the 
wrong  side,  or  both.  But  whatever  may  be 
intmded,  the  second  count  charges  distinctly 
n  failure  to  keep  a  proper  lookout  and  to 
have  the  machine  under  proper  control;  and 
we  are  clearly  of  opinion  that  a  case  for  tbe 
jury  was  made  out  under  this  count    It  Is 


strenuously  argued,  and  this  argument  seems 
to  have  carried  great  weight  in  the  mind  of 
the  trial  judge,  that  the  rule  of  the  road  ab- 
solutely required  defendant.  In  passing  the 
covered  wagon  ahead  of  him,  to  do  so  on  tbe 
left,  irrespective  of  the  position  of  that  wag- 
on In  the  road.  Such  a  rule  Is  intimated  In 
the  opinion  in  State  v.  Unwin,  75  N.  J.  Law, 
500,  501,  68  Atl.  110,  as  resulting  from  tbe 
language  of  Road  Act,  5  91  (3  G.  S.  p.  2823), 
re-enacted  as  to  automobiles  in  P.  L.  19U6,  p. 
187,  S  22,  although  this  rule  of  tbe  road  was 
in  no  way  Involved  In  tbe  decision  of  that 
case.  Taking  this  view  of  tbe  statute,  tbe 
trial  judge  ruled  out  testimony  that  the  ped- 
dler's wagon  was  to  the  left,  or  south,  of  the 
middle  of  the  road,  and  that  there  was  a 
clear  space,  to  the  right  or  north  of  It,  of 
some  25  feet  This  ruling  was  excepted  to 
and  is  assigned  for  error,  and  is  wortliy  of 
discussion  at  this  point  Assuming  the  rule 
as  stated  In  the  Unwin  Case,  still  tbe  testi- 
mony was  relevant  and  competent,  because. 
If  the  defendant  was  under  a  legal  duty  of 
passing  tbe  peddler's  wagon  on  the  left  he 
was  under  a  similar  duty  of  passing  vehicles 
going  in  the  opposite  direction  to  tbe  right, 
and  a  jury  may  well  have  found  that  he 
ought  to  have  waited  until  tbe  peddler's  wag- 
on had  drawn  over  to  the  right  and  given 
bim  space  to  pass  or  a  chance  to  see  what 
was  ahead  of  that  wagon.  Instead  of  taking 
the  left  side  of  tbe  road  before  he  could  see 
whether  anything  was  approaching  it  from 
tbe  opposite  direction  and  with  increased 
chance  of  collision  on  account  of  the  restrict- 
ed space. 

Returning  to  tbe  nonsuit  the  situation  was  ' 
this:  PlalntlfTs  wagon  on  tbe  right  of  the 
road  going  east  compelled  to  turn  out  slight- 
ly to  tbe  left  by  a  wagon  standing  at  the 
south  curb,  and  In  the  act  of  passing  the 
peddler's  wagon,  which  was  going  west  and 
about  In  the  middle  of  tbe  road;  defendant's 
automobile  directly  behind  the  peddler's  wag- 
on, which  obstructed  defendant's  view.  From 
this  and  from  the  fact,  as  the  jury  might 
have  found,  that  the  automobile  turned  rath- 
er sharply  to  the  left  struck  tbe  left  fore 
wheel  of  plaintiff's  wagon  at  an  angle,  as 
testified,  and  with  enough  force  to  throw  all 
three  occupants  out  of  it  and  kill  one  of 
them,  it  was  entirely  open  to  the  jury  to  in- 
fer that  defendant  had  "failed  to  keep  a 
proper  lookout  and  have  his  automobile  under 
proper  control;"  and  that  if  he  had  done 
either,  the  accident  would  not  have  resulted. 
As  has  been  said.  If  the  defendant's  duty  was 
to  pass  ^he  peddler's  wagon  on  tl'e  left,  be 
was  not  entitled  to  do  so  entirely  at  the  risk 
of  other  vehicles  with  rights  equal  to  bis 
own,  and  which,  coming  from  the  opposite'  di- 
rection, bad  primarily  at  least  as  much  right 
as  be  to  utilize  the  space  to  the  south  of  the 
peddler's  wagon.  As  to  such  vehicles  a  duty 
of  reasonable  care  rested  upon  bim  to  discov- 
er and  avoid  them;  and  whether  he  exercised 
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sncli  care,  under  the  circumstances,  was  a 
question  for  tbe  jury. 

Tbe  defendant  In  error  argues  that  the 
nonsuit  was  Justifiable  on  the  ground  of 
plaintiff's  contributory  negligence.  The  alleg- 
ed negligence  on  which  the  motion  was  rested 
was  In  "permitting  to  be  placed,  or  placing 
the  occupants  of  the  seat  of  the  wagon  he 
was  riding  upon,  so  that  his  vision  was  ob- 
scured or  his  movements  Impeded."  We  fall 
to  see  anything  in  the  situation  that  either 
obscured  his  vision  or  Impeded  his  move- 
ments. All  three  were  on  one  seat,  plaintiff 
In  the  middle.  If  there  was  any  question  of 
negligence  Involved  In  this,  it  was  pre-emi- 
nently for  the  Jury.  Nor  do  we  find  anything 
else  In  the  case  that  would  have  Justified  the 
judge  in  dealing  with  contributory  negligence 
as  a  court  question. 

Another  error  In  the  exdoslon  of  evidence 
should  be  noted.  A  witness  for  plaintiff  tes- 
tified to  having  had  a  conversation  with  the 
defendant  the  day  after  the  accident,  but 
after  objection  was  not  allowed  to  state  what 
defendant  said  about  the  accident  Of  course, 
anything  that  defendant  said  was  competent 
for  plaintiff  to  bring  out  as  an  admission  on 
his  part,  and  it  was  clear  error  to  exclude  It. 

The  Judgmmt  will  be  reversed  to  the  end 
that  a  venire  de  novo  issue. 


SMITH  V.  BARNARD 

(Court  of  Srrors  and  Appeals  of  New  Jersey. 

Nov.  20, 19U.) 

(Byltabut  by  ihe  Opvrt.) 

Death  (|  64*)— Action  tor  Wbonofoi.  Dkath 

— EviDERCK  or  Dauaoe. 

In  an  action  for  death  by  wrongful  act,  nn- 
der  the  statute  of  1848  (1  O.  S.  li^5,  <^.  1188) 
it  is  competent  to  show  the  family  relations  ex- 
isting l)etween  deceased  and  the  next  of  Icin,  and 
that  the;  benefited  in  a  pecuniary  way  by  her 
earnings,  as  a  basis  of  pecuniary  injury  result- 
ing! to  tiiem  from  her  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  83 ;   Dec.  Dig.  {  64.*] 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  Thomas  J.  Smith,  administrator, 
against  Arthur  W.  Barnard.  Judgment  for 
defendant,  and  plaintiff  brtogs  error.  Re- 
versed. 

Mackay  &  Mackay,  for  plaintiff  in  error. 
Doremns  &  Lecour,  for  defendant  in  error. 

PARKER,  J.  This  case  arose  out  of  the 
same  accident  as  the  suit  of  Charles  H. 
Smith  against  the  same  defendant  (81  Atl. 
734),  and  the  two  cases  were  tried  together. 
The  circumstances  as  inferable  from  the  evi- 
dence will  be  found  in  the  opinion  in  the 
other  case.  Bridget  L.  Smith  died  as  a  re- 
sult of  the  accident  When  plaintiff's  coun- 
sel rested  his  case,  a  nonsuit  was  moved  first 
in  the  case  of  the  administrator,  and  granted 
on  the  ground  that  no  pecuniary  injury  to 


the  next  of  Un  had  been  shown.  Hence  the 
question  of  defendant's  negligence,  which  was 
tbe  question  dealt  with  In  the  other  nonsuit, 
was  not  raised.  Of  course  it  is  no  more 
available  here  than  in  that  case;  and,  as 
Bridget  was'  only  a  passenger  in  her  broth- 
er's wagon,  the  question  of  his  contributory 
negligence  does  not  affect  this  case  at  all 
(N.  X..'  L.  E.  &  W.  R.  B.  V,  Stelnbrenner,  4T 
N.  J.  Law,  161,  64  Am.  Rep.  126),  and  there 
is  no  intimation  that  she  was  herself  neg- 
ligent Cionsequently,  unless  the  nonsuit  was 
justlfied'on  the  ground  on  which  it  was  put. 
It  cannot  Yse  supported  at  all. 

If  there  was  an  absence  of  evidence  to 
show  pecuniary  injury  resulting  to  the  next 
of  kin,  such  lack  of  evidence  was  dne  to  er- 
ror of  the  trial  court  In  overruling  questions 
directly  tending  to  bring  out  the  facts  requir- 
ed to  supply  this  element  of  the  case.  It  ap- 
peared in  tile  testimony  of  Anna  Smith  that 
Bridget  Smith  was  S5  years  old,  unmarried, 
and  worked  In  New  fork ;  that  she  lived  in 
the  same  house  as  her  brothers  Charles  and 
Thomas,  and  her  sister  Anna ;  that  she  earn- 
ed  $10  a  week.  Then  followed  these  ques- 
tions, all  of  which  were  overruled  and  ex- 
ceptions taken,  and  the  rulings  assigned  for 
error :  "Q.  What  did  she  do'  with  her  mon- 
ey? Q.  Do  you  know  what  she  did  with  her 
earnings?  Q.  Will  you  explain  how  you  liv- 
ed in  this  house  together,  how  yon  ran  this 
house?  %  To  whom  did  Bridget  L.  Smith, 
the  deceased,  pay  her  earnings?" 

These  questions  were  all  unobjectionable 
(except  perhaps  the  last  as  involving  an  as- 
sumption of  fact).  They  tended  directly  to 
show  the  relations  of  Bridget  to  the  family 
and  the  financial  system  under  which  the 
household  was  run  and  the  possible  depend- 
ence of  some  upon  others.  It  may  well  tie, 
for  example,  that  Anna  was  dependent  in 
part  upon  Bridget  for  her  support;  or  that 
Bridget  contributed  her  earnings  to  a  joint 
fund,  and  that  the  brothers  as  weU  as  the 
sister  benefited  thereby.  Any  relations  as  a 
result  of  whicK  the  next  of  kin  have  a  rea- 
sonable expectation  of  pecuniary  benefit  from 
a  continuance  of  the  life  of  the  deceased  are 
Included  In  the  purview  of  the  statute.  Panl- 
mier  v.  Erie  Railway  Co.,  34  N.  J.  Law,  151. 
Other  relevant  decisions  are  Batton  v.  Pntn 
lie  Service  Corporation,  76  N.  J.  Law,  857, 
860,  69  Atl.  164,  18  L.  R.  A.  (N.  S.)  640,  127 
Am.  St  Rep.  866 ;  Polo  v.  Palisade  Construc- 
tion Co.,  75  N.  J.  Law,  873,  877,  70  AU.  161; 
Carter  v.  West  Jersey,  etc.,  R.  R.  Co.,  78  N. 
J.  Law,  602,  71  AU.  253,  19  L.  R.  A.  (N.  S.) 
128.  Consequently  it  was  error  to  ezdnde 
these  questions  and  thereby  deprive  plain- 
tiff of  the  ability  to  show  the  pecuniary  in- 
jury to  the  next  of  kin. 

For  these  reasons,  and  those  contained  in 
the  other  opinion  that  are  applicable  to  this 
case,  the  judgment  of  nonsuit  will  be  revors- 
ed  to  the  end  that  a  venire  de  novo  issue. 
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STOUT  ▼.  EDISON  PORTLAND  OE- 

MB5NT  CO. 

(Supreme  Court  of  New  Jerser.    Dec  8, 1911.) 

(Byttabu$  by  tke  Court.) 

E}viDBNCK  (I  163*)— Best  and  Sbcondabt. 

Where  a  witness  testified  from  memory  to 
the  coDteots  of  the  reports  of  the  New  Jersey 
state  geological  survey,  and  such  reports  were 
not  produced  or  offend  in  evidence,  held  that 
the  strildng  out  of  the  witness'  testimony  in 
that  regard  was  proper. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  53&-545;  Dea  Dig.  {  163.*] 

Error  to  Circuit  Court,  Warren  County. 

Action  by  Mattie  Stout  against  ttie  Edison 
Portland  Cement  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

See,  also,  76  N.  J.  Eq.  618,  74  Atl.  966. 

Argued  June  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  YOOR- 
HEES,  JJ. 

William  H.  Morrow  and  Robert  H.  McCar- 
ter,  for  plaintiff  in  error.  William  C.  Oeb- 
bardt,  for  defendant  In  error. 

VOORHEES,  J.  This  writ  of  error  to  tbe 
Warren  circuit,  removes  for  review  a  judg- 
ment, entered  on  the  verdict  of  a  Jury  for 
tbe  plaintiff,  originally  for  r^,aO0.23,  and 
subsequently  on  rule  to  show  cause,  reserving 
exertions,  reduced  to  $1,550. 

The  suit  was  brought  by  tbe  owner  of  a 
gristmill  and  the  land  whereon  It  is  situate. 
The  declaration  alleges  that  on  April  2,  1903, 
the  plaintiff  was  the  owner  of  the  tract  of 
land,  therein  particularly  described,  and  In 
the  possession  thereof,  which  lands  contained 
a  certain  gristmill,  and  ought  to  bave  enjoy- 
ed the  benefit  and  advantage  of  a  stream  of 
water,  running  through  the  land  to  the  mill, 
for  a  Bupply'of  water  to  work  the  mill;  that 
the  defendant  diverted  the  supply  by  turning 
unnecessary  and  unreasonable  quantities  of 
water  from  the  stream,  so  that  a  sufficient 
supply  for  the  mill  did  not  run  or  flow  to  the 
same,  whereby  she  could  not  follow  up  and 
exercise  her  trade  and  business  in  so  large 
and  beneficial  a  manner  as  she  otherwise 
would  have  done,  but  was  deprived  of  the  use 
and  enjoyment  of  the  mill,  and  of  the  bene- 
fits, profits,  gains,  and  advantages.  Subse- 
quently this  declaratlop  was  amended  by 
adding  a  second  count,  substantially  in  the 
same  form,  except  as  to  her  damages,  which 
are  therein  alleged  as  follows:  "Nor  could 
not,  during  that  time,  rent  the  premises,  but 
was  deprived  of  tbe  use,  rents,  issues,  and 
profits  of  the  mill  and  premises,  and  of  all 
tbe  benefits,  gains,  etc.,  which  she  otherwise 
might  have  made." 

The  contention  la  that  the  defendant  bad 
bnilt  a  cement  plant  in  1902,  upon  the  stream 
above  the  mill,  and  pumped  the  wafer  from 


the  creek  by  a  large  pump  into  a  reservoir,  lo- 
cated on  a  bill,  some  70  feet  above  the  creek, 
and  thus  abstracted  so  much  water,  beginning 
with  the  summer  of  1902,  that  it  became  im- 
possible to  run  tbe  mill  on  a  paying  basis.  Up 
to  the  time  of  abstraction  of  the  water,  the 
mill  is  claimed  to  have  been  a  successful  and 
money-making  business.  It  Is  alleged  that  tbe 
diverting  of  the  water  was  conclusively  prov- 
en and  admitted  by  tbe  defendant,  but  that 
tbe  defendant  claimed  to  have  returned  near- 
ly all  tbe  waters  to  tbe  creek,  after  making 
use  of  it  above  the  plaintiff's  mill.  All  the 
facts  seem  to  be  In  dispute.  At  tbe  time  of 
the  taking  of  the  water,  the  mill  was  rented 
for  $360  a  year. 

Tbe  first  assignment  of  error  is  to  the  re- 
fusal to  charge  the  defendant's  first  request 
that  the  damages.  If  any,  to  which  the  plain- 
tiff may  be  entitled  are  such  as  have  been 
shown  to  accrue  between  April  1,  1905,  and 
September  2,  1909,  the  date  of  tbe  commence- 
ment of  the  suit  It  appears  that  up  to  April 
1,  1903,  one  Grover  was  tenant  of  the  mill 
property,  and  that  on  the  last  date  the  plain- 
tiff rented  tbe  mill  to  Harden  for  a  term  of 
two  years  to  April.  1,  1905;  that  Harden  re- 
mained In  possession  only  to  July  1,  1904, 
and  then  left.  The  insistence  of  the  defend- 
ant Is  that  the  tenant  was  stiU  under  obliga- 
tion to  pay  rent,  because  there  was  no  sur- 
render of  the  lease  by  the  plaintiff,  and.  Har- 
den being  financially  able  to  pay  the  rent,  the 
damages,  if  any,  recoverable  against  the  de- 
fendant accrued  only  from  the  termination 
of  tbe  lease.  The  court  left  it  to  the  jury, 
under  tbe  evidence,  to  say  when  the  damage 
commenced.  This  was  proper,  for  it  may  be 
that  there  was  a  surrender  of  the  lease  In 
fact,  by  operation  of  law,  by  tbe  acceptance 
of  the  possession  of  the  premises  by  the 
plaintiff. 

The  property,  as  above  stated,  bad  been 
abandoned  by  the  tenant  in  July,  1904,  when 
the  plaintiff's  husband,  John  Stout,  took 
charge,  and  in  Blarch,  1905,  hired  Painter  as 
miller.  Tbe  plaintiff's  husband  circulated 
letter  heads,  billheads,  and  other  advertise- 
ments, which  were  evidential  that  he  individ- 
ually was  conducting  the  business  until  this 
suit  was  commenced;  and  there  is  other  evi- 
dence from  which  It  might  be  concluded  that 
tbe  plaintiff  was  not  connected  with  tbe  busi- 
ness. She,  however,  says  that  her  husband, 
during  this  period,  was  her  agent  Although 
to  tbe  outward  world  he  may  have  been  per- 
sonally conducting  tbe  mill,  still  that  is  not 
contrary  to,  or  at  variance  with,  the  manage- 
ment of  the  business  In  his  own  name,  but 
actually  for  the  benefit  of  his  wife,  and  as 
her  representative.  Hence  it  was  for  the  Ju- 
ry to  say  bow  the  business  was  conducted 
from  the  abandonment  of  Harden,  in  1904. 
There  may  have  been  a  surrender  by  opera* 
tion  of  law;  the  possession  being  taken  by 
the  plaintiff  through   her   husband   as  her 
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agent  The  request,  therefore,  was  properly 
refused. 

The  uext  assignment  of  error  likewise  rests 
upon  a  refusal  to  charge.  At  the  conclusion 
of  the  case,  the  defendant  requested  the  court 
to  Instmct  the  Jury  that  "nominal  damages 
only  could  be  awarded,  because  the  plaintiff 
by  his  evidence  is  bound  to  show  to  the  Jury 
some  satisfactory  basis"  for  the  ascertain- 
ment of  substantial  damages.  The  defendant 
In  his  argument  of  this  request  admitted  that 
if  there  was  any  evidence  of  substantial  dam- 
ages the  request  must  go  for  nothing. 

There  was  testimony  that  there  had  been 
several  applicants  for  the  mill,  who  were 
not  Inclined  to  rent  on  account  of  the  loss 
of  water,  from  which  the  Jury  might  con- 
clude that  rentals  at  least  had  been  lost  It 
also  appeared  that  merely  by  grinding  grist 
five  or  six  dollars  a  day  could  be  earned; 
ahd  that  from  October  Ist  to  the  holidays 
the  full  capacity  of  the  mill  for  grinding 
buckwheat  alone  would  amount  to  $12  per 
day.  In  the  fall  of  1905,  eight  hours  every 
day  were  lost  for  the  want  of  water.  There 
was  evidence  that  before  the  diversion  the 
capacity  of  plaintiff's  mUl  was  25  pounds 
of  flour  daily,  but  that  after  the  diversion 
there  was  not  sufficient  power  to  make  It 
Iirofltable. 

But  It  Is  argued  that  this  was  not  proof 
of  loss,  because  evidence  was  lacUng,  show- 
ing what  volume  of  business  could  have 
been  done.  The  court  in  the  charge,  dealt 
with  the  question  quite  properly,  by  in- 
structing the  jury  that  damages  must  be 
compensation  for  what  the  plaintiff  has  lost 
in  money  value,  and  nothing  more;  that  it 
vras  not  sufficient  to  sustain  a  verdict  for 
more  than  nominal  damages  to  prove  that 
the  defendant  had  at  times  withheld  the 
flow;  if  that  proof  stood  alone,  nothing  but 
nominal  damages  could  be  given;  that  to 
obtain  actual  damages  the  plaintiff  must 
prove,  not  only  that  the  water  was  withheld, 
and  that  the  power  could  not  be  used,  but 
that  at  these  periods  her  business  requir- 
ed it 

On  error,  we  cannot  say  that  there  was 
no  proof  of  some  substantial  damage.  A 
further  assignment  of  error  concerns  the 
striking  out  of  testimony,  based  upon  the 
New  Jersey  state  geological  survey.  One 
of  the  defendant's  witnesses,  Herman  Kei- 
fer,  was  recalled  for  the  purpose  of  making 
a  correction  in  his  testimony,  given  the 
day  before.  He  stated  that  in  estimating 
the  number  of  mills  which  could  be  run  by 
the  creek  he  had  stated  350,  and  that  such 
estimate  was  based  upon  the  flow  of  the 
creek  as  24,300,000  gallons,  according  to  the 
Xew  Jersey  geological  survey.  There  was 
then  a  motion  to  strike  out  the  testimony 
because  of  its  basis.  The  court  thereupon 
struck  out  the  evidence,  because  admittedly 


founded  upon  facts  stated  In  the  reports  of 
the  survey,  with  a  reservation  of  decision 
as  to  any  future  offer  that  might  arise. 

The  precise  point  urged  for  consideratiuu 
here  is  that  the  court  erred  in  striking  ont 
the  testimony  of  the  witness,  althougb  he 
admittedly  founded  it  upon  facts  said  to 
have  been  gained  alone  from  the  state  geo- 
logical reports;  and  hence  by  inference  he 
was  not  possessed  independently  of  those  re- 
ports of  any  knowledge  of  the  facts.  In  oth- 
er words,  the  witness  had  failed  to  qualify 
as  to  knowledge  of  the  flow  of  the  stream. 
Now,  the  reports  were  not  offered,  nor  were 
they  in  court  Their  contents  only  were 
testified  to  by  the  witness,  without  tbelr 
production;  and  therefore  the  argument 
made  for  the  relevancy  and  admissibility  or 
these  documents  is  not  pertinent  for  that 
is  not  the  exact  question  under  considera- 
tion. 

The  rule  making  for  the  admissibility  of 
such  reports,  without  further  proof,  is  thus 
laid  down  in  1  GreenleaTs  Evidence,  162  M. 
(16th  Ed.  Wigmore's  Revision):  "An  excep- 
tion which  In  practice  is  by  far  the  com- 
monest in  its  employment  is  the  exception 
admitting  statements,  made  by  officials  in 
pursuance  of  official  duty,  •  •  •  avoid- 
ing the  inconvenience  of  summoning  public 
officers  from  their  posts  to  prove  the  doc- 
uments and  records  in  litigation.  The  guar- 
anty .  of  trustworthiness  Justifying  the  ex- 
ception Is  usually  said  to  be  the  official  oath 
of  duty;  but  a  further  and  additional  rea- 
son is  the  publicity  of  the  document  which 
insures  the  probability  of  the  correctness  of 
possible  errors  by  the  public,  who  have  ac- 
cess to  it" 

It  Is  also  said  that  there  must  be  an  offi- 
cial duty  to  make  the  record  or  entry,  which 
may  be  provided  for  by  statute  or  ordinance, 
or  implied  from  the  nature  and  functions  of 
the  office,  and  the  statoncnts  must  be  made 
on  the  personal  knowledge  of  the  officer,  or 
his  subordinate;  and  this  further  involves 
the  exemption  from  the  production  in  court 
of  the  original,  and  the  presumption  of  au- 
thenticity of  dfflcial  signatures  and  seals. 
But  it  will  be  perceived  that  none  of  the 
cases  referred  to  by  the  defendant  does 
away  with  the  production  in  court  of  the 
report,  or  the  copy  of  the  document  as  pnb- 
lished,  and  its  offer  in  evidence.  In  all  these 
cases  apparently,  the  record  was  offered  and 
admitted.  It  has  not  been  offered  In  this 
case.  There  was  no  error  in  strlldng  oat 
the  testimony. 

The  other  assignments  of  error  have  been 
examined,  but  have  been  found  to  be  with- 
out merit,  or  disposed  of  in  the  considera- 
tion herein  given  to  those  specially  dealt 
with. 

The  Judgment  will  be  affirmed. 
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AUSTIN  T.  PENNSYLVANIA  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  19U.) 

1.  Neouokncb  (8  184*)—PBOor— Weight  of 
EvioENCi:. 

Where  the  evidence  is  circumstantial,  plain- 
tiff must  show  the  existence  of  circumstances 
rendering  the  inference  of  negligence  by  de- 
fendant at  least  probable,  and  excluding  an  in- 
ference that  the  damnge  was  due  to  other  caus- 
es, though  such  inference  need  not  be  excluded 
beyond  doubt. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  267-273;  Dec.  Dig.  {  134.»] 

2.  RaILBOADB    (f  481*)— FiBES— ADiaSBION   OF 
BVIDSNCE. 

In  an  action  against  a  railroad  company 
for  damage  by  fire  from  a  locomotive,  evidence 
as  to  another  fire  set  by  the  same  locomotive 
within  a  few  minutes  of  the  time  the  fire  in 
qoeetion  was  set  was  admissible. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1717-1729;   Dec  Dig.  i  481.*] 

Error  to  Circuit  Court,  Ocean  County. 

Action  by  Nathan  Austin  against  the  Penn- 
sylvania Railroad  Company.  Judgmmt  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Wilfred  H.  Wolcott  (I.  W.  Carmlchael,  on 
the  brief),  for  defendant  In  error.  Alan  H. 
Strong,  for  plaintiff  In  error. 

SWATZB,  3.  [1]  The  facts  of  this  case 
warranted  an  Inference  by  the  Jury  that  tbe 
flre  tbat  caused  the  damages  for  which  tbe 
plaintur  sues  was  caused  by  sparks  from  a 
locomotive  engine  of  defendant  They  are 
quite  as  strong  as  In  Goodman  t.  Lehigh 
VaUey  R.  R.  Co.,  78  N.  J.  Law,  317,  74  AU. 
519.  a  case  which  after  a  retrial  we  this  term 
reafDrm.  Tbe  defendant  appeals  to  tbe  well- 
established  rule  that  It  Is  not  enough  for  tbe 
plaintiff  to  prove  tbe  possible  responsibility 
of  tbe  defendant,  bnt  he  must  show  the  ex- 
istence of  such  drcTunstancee  as  Justify  tbe 
inference  of  fault  on  the  part  of  the  defend- 
ant, and  exclude  tbe  Inference  that  the  dam- 
age was  due  to  a  cause  for  which  the  defend- 
ant was  not  responsible.  Tbat  Is  tbe  rule, 
and  tbe  plaintiff  must  prove  circumstances 
wblcb  render  it  probable,  and  not  merely 
possible,  tbat  tbe  defendant  is  at  fault  But, 
when  It  Is  said  that  the  circumstances  must 
exclude  the  Inference  that  the  damage  was 
due  to  a  cause  for  which  tbe  defendant  Is 
not  responsible,  It  Is  not  meant  to  change  the 
rule  tbat  ordinarily  governs  In  dvU  cases, 
and  to  force  the  plaintiff  to  exclude  such  in- 
ference beyond  doubt  All  tbat  la  required 
is  that  tile  circumstances  sbonld  be  so 
strong  that  a  Jury  might  properly,  on  grounds 
of  probability,  rather  than  of  certainty,  ex- 
clude the  Inference  favorable  to  tbe  defend- 
ant The  question  arises  only  where  the 
evidence  Is  circumstantial,  and  where  prob- 
ability may  be  all  tbat  is  attainable.  A 
striking  Illustration  is  Suburban  Electric  Co. 


V.  Nugent,  58  N.  J.  Law,  658,  34  Atl.  1069,  32 
L.  R.  A.  700. 

Tbe  evidence  as  to  tbe  condition  of  tbe 
screen  also  presented  a  Jury  question.  Tbe 
screen  Itself  was  in  evidence,  and  was  pro- 
duced at  the  argument  before  us.  An  Inspec- 
tion Justified  an  inference  adverse  to  the  de- 
fendant. 

[2]  The  evldoice  as  to  another  fire  set  by 
the  same  locomotive  within  a  few  minutes  of 
the  same  time  was  admissible  under  the  rule 
In  the  Goodman  Case. 

The  complaint  of  the  comment  by  the 
learned  trial  Judge  upon  the  possible  interest 
of  one  of  the  witnesses  is  not  warranted.  As 
we  read  it,  the  effort  of  the  Judge  was  to 
show  the  Jury  tbat  tbe  charge  of  bias  or  in- 
terest preferred  by  tbe  plaintiff  was  without 
foundation,  and  tbat  his  relations  with  tbe 
railroad  company  would  not  be  likely  to  lead 
him  to  color  his  testimony  In  tbe  company's 
favor.  It  was  a  well-meant  effort  in  favor 
of  the  defendant  and,  although  It  is  possible 
that  a  different  Impression  may  have  been 
conveyed  to  the  Jury  by  the  tone  or  manner 
of  the  Judge,  we  are  unable  to  see  that  it 
was  likely  to  harm  the  defendant 

Tbe  Judgment  is  afiJrmed  with  costs. 


WALLACE  V.  COWARD  et  aL 

(Court  of  Chancery  of  New  Jersey.    Nov.  17, 

1911.) 

1.  INVITATION  OF  Actions  (f  180*)— Bnx— 
Deuurrer— Limitations. 

Where  it  appears  on  tbe  face  of  a  bill  that 
complainant's  right  to  action  is  barred  by  limi- 
tations, a  demurrer  for  tbat  reason  will  lie. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  iS  67(PB76;    Dea  Dig.  | 

2.  Payment  (|  66*)  —  Fobeclosxjrb— Limtta- 
TIONS- Demuereb. 

On  general  demurrer  to  a  bill  to  foreclose  a 
mortgage,  the  presumption  of  payment  arising 
from  lapse  of  20  years,  will  be  sustained,  in  the 
absence  of  allegations  explaining  or  excusing  the 
delay. 

[Ed.  Note.— For  other  cases,  see  Payment 
Dec.  Dig.  8  66.*] 

3.  Limitation   or  Actions   (8   19*)  — Fobk- 

OLOSCBB. 

The  statutes  of  limitations  applies  to  a  suit 
in  equity  to  foreclose  a  mortgage,  under  the 
rule  tbat  the  right  to  foreclose  ceases  when  the 
legal  right  of  entry  is  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  ef 
Actions,  Cent.  Dig.  88  73-85;   Dec.  Dig.  8  19. •] 

4.  Limitation  of  Actions  (8  157*)  — Fobe- 

CLOSCBE— PaTMENT  OF  INTEREST. 

Payment  of  interest  on  a  mortgage  by  the 
mortgagor  or  his  grantee  within  20  years  prior 
to  the  filing  of  a  bill  to  foreclose  will  toll  the 
statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  88  631-636;  Dec  Dig.  { 
167.*] 

5.  Limitation   of   Actions   (8  44*)  — Fobb- 

CiOSUBE- ACCBUAL. 

A  bond,  secured  by  mortgage,  provided  for 
payment  to  mortgagee  of  a  specified  sum  one 
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year  from  April  1,  1861,  and  the  legal  interest 
thereon,  which  interest  was  to  be  paid  to  E.  C. 
during  the  term  of  her  natural  life,  in  lieu  of 
dower,  but  from  her  death  the  interest  to  be 
paid  to  mortgagee,  his  heirs  and  assigns.  A  bill 
to  foreclose,  filed  in  1911,  contained  no  allega- 
tion of  payment  of  interest  at  any  time  to  E.  C. 
during  her  lifetime  or  to  complainant  since  her 
death,  nor  was  the  date  of  her  death  alleged. 
Held  that,  since  the  payment  of  the  principal 
to  the  mortgagee  was  not  postponed  until  the 
death  of  E.  C,  but  the  mortgagee  was  entitled 
to  sue  therefor  on  April  1,  18i32,  the  bill  on  its 
face,  in  the  absence  of  any  allegation  showing 
payment,  either  of  principal  or  interest,  within 
20  years,  or  any  explanation  or  excuse  for  de- 
lay in  bringing  suit,  showed  that  the  suit  was 
Iwrred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i|  220-232;  Dec.  Dig.  { 
44.*] 

Bill  by  Charles  C  Wallace  against  Charles 
E.  Coward  and  others.  On  demurrer  to  bill. 
Sustained. 

Davis  &  Davis,  for  complainant  A.  V. 
Dawes,  for  demurrants. 

EMERY,  V.  0.  This  is,  a  bUl  to  foreclose 
a  mortgage  securing  a  bond,  dated  March 
30,  1861,  given  by  Forman  Coward,  obligor, 
to  Charles  B.  Wallace,  the  complainant,  in 
the  penal  sum  of  $1,066,  payable  to  the  ob- 
ligee, his  executors,  administrators,  or  as- 
signs, with  the  following  condition  under- 
written, viz.:  "That  if  the  said  Forman 
Coward  should  pay  unto  the  said  Charles  E. 
Wallace,  his  certain  attorney,  executor,  ad- 
ministrator or  assigns,  the  just  sum  of  $533.- 
00  in  one  year  from  the  first  day  of  April, 
A.  D.  1861,  and  the  legal  Interest  thereon, 
which  interest  is  to  be  paid  to  Elizabeth 
Coward,  widow  of  Samuel  Coward,  deceased, 
for  and  during  the  term  of  her  natural  life, 
in  lieu  of  dower,  but  at  and  from  her  death 
said  interest  to  be  paid  to  the  said  Charles 
E.  Wallace,  his  heirs  and  assigns,  then  this 
bond  shall  be  void."  The  amended  bill  was 
tiled  June  16,  1911,  and  seeks  to  recover  In- 
terest and  principal  alleged  to  be  due  there- 
on to  the  obligee.  The  only  additional  alle- 
gation of  the  bill  showing  the  obligee's  right 
to  recover  interest  is  the  following:  "That 
the  said  Elizabeth  Coward  mentioned  in  the 
deed  mortgage  from  Forman  Coward  to 
your  orator  Is  dead,  and  your  orator  there- 
upon became  entitled  to  the  payment  of  the 
interest  reserved  in  said  mortgage,  and  that 
there  are  large  sums  of  money  due  to  your 
orator  as  Interest  on  said  mortgage,  which 
siiid  sum,  as  well  as  the  principal  sum  there- 
by secured,  are  due  and  unpaid."  It  ap- 
pears by  the  bill  that  after  the  mortgage  the 
mortgaged  premises  were  conveyed  by  the 
mortgagors  (Forman  Coward  and  his  wife), 
and  the  grantees,  as  well  as  the  holders  of 
subsequent  mortgages  on  the  property,  are 
defendants  to  the  bill,  as  well  as  the  origi- 
nal mortgagors,  against  whom  decree  for 
payment  of  deficiency  Is  prayed. 


[1,  2]  The  defendants  file  a  Joint  demur- 
rer, setting  up  the  statute  of  limitations, 
and  that  none  of  the  supposed  causes  of  ac- 
tion accrued  within  20  years  before  flltng  the 
bill.  Where  it  appears  on  the  face  of  tiie 
bill  that  complainant's  right  of  action  ts 
barred  by  the  statute  of  limitations,  a  de- 
murrer for  that  reason  will  lie.  Bird's 
Adra'r  V.  Inslee's  Ex'rs,  28  N.  J.  Eq.  3f3 
(Zabrisliie,  Ch.,  1873) ;  Myers  v.  Fridenberg, 
70  N.  J.  Bq.  3,  62  AU.  532  (Magie,  Ch.,  1905). 
And  on  general  deinurrer  the  presumption  of 
payment  of  a  bond  and  mortgage  aristns 
from  lapse  of  time  (20  years)  will  be  sus- 
tained, in  the  absence  of  allegations  explain- 
ing or  excusing  the  dday.  Olden  y.  Hub- 
bard, 34  N.  J.  Bq.  86  (1881)  Runyon.  Ctu 
and  cases  examined  by  me,  cited  in  Blue  v. 
Everett,  65  N.  J.  Bq.  329,  36  Atl.  960  (1897). 
On  the  appeal  In  this  case,  the  decree  was 
affirmed  on  other  grounds,  and  the  grounds 
upon  which  the  decision  was  rested  were 
not  considered  (56  N.  J.  Eq.  455,  39  Atl.  765 
[1897]) ;  but  they  were  considered  and  ap- 
proved In  the  subsequent  case  (Colton  v.  De- 
pew,  60  N.  J.  Eq.  454,  462,  46  AU.  728,  83 
Am.  St  Rep.  650  [Err.  &  App.  1900]). 

[3,  4]  These  decisions  of  the  Court  of  Er- 
rors and  Appeals  (Blue  v.  Everett  and  Col- 
ton V.  Depew)  settle  the  rule  that  the 
statute  of  limitations  applies  to  a  foreclosure 
suit  in  equity,  and  that  the  right  to  fore- 
closure ceases  when  the  legal  right  of  entry  is 
barred ;  and  also  that  payment  of  the  Inter- 
est on  the  mortgage  by  the  mortgagor  or 
his  grantee  within  20  years  of  the  filing  of 
the  bill  will  prevent  the  running  of  the  stat- 
ute. Colton  V.  Depew,  supra,  60  N.  J.  Eq. 
404,  46  AO.  728,  83  Am.  St  Rep.  650. 

[5]  Under  these  settled  rules,  the  question 
in  this  case,  on  this  joint  demurrer  of  the 
obligor  and  grantees,  is  whether  complain- 
ant's bill  shows  that  the  right  of  recovery 
in  himself,  for  either  principal  or  Interest, 
is  barred  by  the  statute  of  limitations,  or 
by  the  presumption  of  payment  The  de- 
murrer, being  general  and  to  the  whole 
bill,  cannot  be  sustained,  if  either  princi- 
pal or  Interest  be  recoverable.  The  bill  was 
filed  in  1911,  39  years  after  the  bond  for 
the  payment  of  the  principal  became  due, 
and  there  is  no  allegation  of  payment  of  in- 
terest, either  on  the  bond  or  mortgage,  at 
any  time,  to  Elizabeth  Oward  during  tier 
lifetime,  or  to  complainant  since  her  deatlt. 
The  date  of  the  death  of  Elizabeth  Coward  is 
not  given,  and,  for  the  purpose  of  the  demur- 
rer, may  Ije  talien  to  have  occurred  just  pre- 
vious to.  filing  the  bill,  upon  the  principle 
that  the  pleading  is  to  be  continued  contra 
proferendum.  This  construction  limits,  so 
far  as  possible,  the  amount  of  complainant's 
right  of  recovery.  Complainant  contends 
that  inasmuch  as  his  right  to  the  lAterest 
did  not  accrue  until  Elizabeth  Coward's 
death,  the  statute  did  not  run  against  bis 
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Tight  to  recover  Interest  until  after  her 
death,  which  mnst  on  the  demurrer  be  taken 
to  have  been  within  20  years.  This  con- 
trattlon  might  be  well  founded  If  by  tbe 
bond  the  payment  of  the  principal  to  com- 
plainant had  been  postponed  to  tbe  death  of 
Elizabeth  Coward,  or  If,  by  tbe  proper  con- 
struction of  the  bond,  It  should  be  consid- 
ered that  complainant  had  a  right  to  recov- 
er interest,  for  his  own  benefilt,  as  a  claim 
separate  from  his  right  to  recover  the  princi- 
pal, and  without  regard  to  tbe  principal  be- 
ing due.  But,  as  I  read  this  bond,  it  was 
conditioned  for  the  payment  of  a  certain  sum 
absolutely  to  complainant  one  year  from 
April  1,  1861,  followed  by  a  further  provi- 
sion as  to  the  payment  of  the  "interest 
thereon";  that  is,  the  interest  on  the  said 
sum  remaining  unpaid,  and  so  long  as  It  was 
unpaid.  As  to  the  "interest  thereon,"  it  was 
(so  long  as  the  principal  was  not  paid  to 
complainant)  to  be  paid  to  Eilizabeth  Cow- 
ard during  her  life,  and  from  her  death  the 
"interest  thereon"— tliat  1b,  the  interest  on 
the  principal  sum  unpaid — was  to  be  paid 
to  complainant..  If  the  sum  of  |633  had  been 
paid  to  complainant  on  April  1,  1862,  ac- 
cording to  the  tenor  of  the  bond,  "interest 
thereon"  would  no  longer  be  payable  by  the 
obligor,  either  to  Elizabeth  Coward  or  to 
complainant  after  her  death.  And  after  tbe 
death  of  ESizabeth  Coward  complainant's 
right  to  recover  loterest  is  not  a  right  inde- 
pendent of  his  right  to  recover  the  principal, 
but  is  an  incident  of  his  right  to  recover  the 
principal  sum  doe.  Complainant,  at  any 
time  after  April  1,  1862,  might  have  brought 
a  foreclosure  to  recover  the  principal  due  to 
bimself  and  the  Interest  due  on  the  bond, 
either  to  Elizabeth  Coward  or  himself;  but,. 
in  the  absence  of  any  allegations  showing 
payments  within  20  years,  either  of  principal 
or  interest  on  account  of  the  mortgage,  and 
in  the  absence,  also,  of  any  explanation  or 
excuse  for  complainant's  delay  in  bringing 
on  the  suit,  the  right  of  foreclosure  is  bar- 
red, as  well  because  of  the  statute  of  limi- 
tations as  upon  the  presumption  of  payment 
I  will  advise  order  allowing  the  demur- 
rer, but  complainant  may  apply  to  amend  the 
biU. 


DE  FESTETICS  v.  DE  PBSTETIC8  et  al. 

(Court  of  Chancery  of  New  Jersey.     Nov.  29, 
1911.) 

Dkad  Bodies  (§  3*)— Bubiai/— Jubisdiction 
or  Equitt. 

A  child  of  parents  who  liad  separated  died 
in  New  Jersey.  The  mother,  a  nonresident,  had 
l>een  awarded  the  custody  of  the  child  bv  the 
court  of  a  sister  state  and  the  father  bad  sur- 
reptitionsly  taken  the  child  into  New  Jersey. 
The  parents  Itad  assumed  a  position  of  intense 
hostility  to  each  other.  Held,  that  equity  bad 
Jurisdiction  to  control  the  burial  of  tbe  child 
within  the  state  in  a  plot  to  be  provided  by  tbe 
father  approved  by  a  master  of  the  court,  ap- 


pointed to  snpervise  the  burial,  at  the  expense 
of  the  father,  subject  to  the  rights  of  the  par- 
ents of  equal  access  to  the  grave. 

[E3d.  Note.— For  other  cases,  see  Dead  Bodies, 
Dec.  Dig.  {  8.*] 

Suit  by  Elsie  H.  De  Festetics  agahist  Gyula 
De  Festetics  and  others.  Heard  on  bill,  an- 
swer, replication,  and  proofs.  Decree  ren- 
dered. 

Frank  W.  Hastings,  Jr.,  for  complainant. 
Charles  C.  Hommann  and  Robert  N.  Craue. 
for  defendants. 

HOWELI^  V.  C.  This  is  a  controversy  be- 
tween husband  and  wife  over  the  dead  body 
of  their  son  who  died  on  June  14,  1910,  aged 
about  12  years.  At  the  time  of  his  death 
he  was  with  his  father,  the  defendant,  who 
was  residing  at  Plainfleld  in  Union  county; 
tbe  mother,  the  complainant,  was  then  a 
resident  of  the  state  of  New  York.  They 
had  separated  many  years  before.  After 
their  separation  the  child  was  awarded  to 
the  mother  by  the  New  Tork  courts.  He 
was  surreptitiously  taken  by  the  father  and 
brought  from  the  state  of  New  York  into 
tbe  state  of  New  Jersey  several  years  ago. 
The  pleadings  disclose  irreconcilable  differ- 
ences between  the  parents,  which  exist  to  the 
present  time.  At  the  time  of  the  death  of 
the  child  its  body  was  placed  in  a  receiving 
vault  in  a  cemetery  at  Plainfleld  where  it 
has  remained  ever  since.  No  arrangements 
for  its  burial  or  other  final  disposition  have 
ever  been  made  by  the  parties.  The  mother 
now  brings  this  suit  for  the  purpose  of  ob- 
taining the  custody  of  the  body  and  commit- 
ting it  to  sepulture  In  a  family  burial  plot 
in  which  she  has  an  interest  in  a  cemetery 
either  at  Bye,  N.  Y.,  or  at  Mt.  Auburn,  Mass. 
She  states,  however,  in  her  bill  that  she 
would  be  wining  to  have  the  child  interred 
in  the  Plainfleld  cemetery,  In  whose  receiv- 
ing vault  it  now  lies. 

Tbe  questions  raised  were  these:  (1)  Wheth- 
er this  court  had  any  Jurisdiction  in  the 
premises;  (2)  whether  this  court  could,  or,  if 
it  could,  whether  It  would  direct  the  burial 
of  this  child  to  be  had  in  a  foreign  state; 
and  (3)  whether  It  was  not  the  right  and 
duty  of  the  father,  without  supervision  or 
advice,  to  bury  the  child  wheresoever  he 
might  choose 

These  questions  all  relate  to  the  original 
burial  of  the  dead  t>ody,  and  not  to  its 
exhumation  or  removal  to  another  place  of 
sepulture.  We  got  little  light  on  the  subject 
from  the  cases  in  our  own  state,  which  seem 
to  settle  three  propositions:  (1)  That  there 
is  no  property  right  in  a  dead  l>ody; '  (2)  that 
after  the  body  shall  have  been  buried  it  is  In 
the  custody  of  the  law;  (3)  that  the  removal 
of  a  body  once  buried  is  subject  to  the  Ju- 
risdiction of  this  court  Peters  v.  Peters,  43 
N.  J.  Elq.  140,  10  Atl.  742;    Smith  v.  Shep- 
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berd,  64  N.  J.  Bq.  401,  64  AU.  80C;   Toppin 
V.  Moriarty,  59  N.  J.  Bg.  116,  44  AO.  469. 

An  examination  ot  the  adjudged  cases  gen- 
erally leads  to  the  conclusion  that  there  Is  a 
substantial  agreement  of  judicial  thought  on 
the  following  propositions,  touching  the  orig- 
inal burial  of  the  dead  body,  namely:  (1)  The 
duty  Is  cast  in  the  first  instance  upon  the 
person  in  whose  house  a  man  dies  to  carry 
the  body  to  the  grave,  coyered,  and  to  bury 
It  decently  at  his  own  expense,  unless  some 
one  having  a  more  urgent  duty  or  a  greater 
right  shall  Intervene.  Patterson  v.  Patter- 
son, 69  N.  Y.  683,  17  Am.  Rep.  384;  Rex  v. 
Stewart,  12  Ad.  ft  B.  773.  (2)  The  person 
upon  whom  this  right  and  duty  next  falls 
is  prima  facie  the  personal  representative;  a 
duty  Is  cast  by  law  upon  the  executor  or  ad- 
ministrator to  see  to  It  that  the  body  shall 
have  a  decent  burial,  and  for  the  purpose  of 
performing  his  duty  he  is  entitled  to  Its 
custody.  By  our  statute  he  is  allowed  his 
reasonable  expenses  in  that  behalf  as  a  pre- 
ferred claim  against  the  estate.  Toppin  v. 
Moriarty,  59  N.  J.  Eq.  115,  44  AU.  469;  2 
Wms.  on  Ex'r  165;  Williams  v.  Williams,  20 
O.  D.  669,  51  L.  J.  Ch.  385.  In  Indiana  and 
South  Carolina,  however,  the  next  of  kin  are 
given  the  paramount  right.  (3)  In  case  there 
shall  be  no  personal  representative,  or  he 
should  see  fit  not  to  employ  himself  In  the 
matter,  the  duty  and  right  then  devolves  upon 
the  next  of  kin  to  the  deceased  in  the  order  of 
their  kinship;  that  is  to  say,  of  the  whole 
body  comprising  the  next  of  kin  those  nearest 
of  kin  shall  have  the  strongest  right.  Pettl- 
grew  V.  Pettlgrew,  207  Pa.  313,  56  Atl.  878, 
64  L.  R.  A.  179,  99  Am.  St  Rep.  795.  (4) 
This,  however,  is  not  an  Invariable  rule,  be- 
cause a  more  distant  relative  or  even  a  friend 
not  connected  by  ties  of  blood  may  have  a 
superior  right  under  exceptional  circumstanc- 
es to  one  nearer  of  kin,  as  was  held  In  Scott 
V.  Riley,  16  Phlla.  (Pa.)  106.  And  generally 
speaking  the  surviving  husband  or  wife  has 
the  right  to  control  the  burial  of  the  deceas- 
ed spouse,  as  against  the  next  of  kin.  Lar- 
son V.  Chase,  47  Minn.  307,  50  N.  W.  238,  14 
L.  R.  A.  85.  28  Am.  St  Rep.  370.  (6)  AU  the 
foregoing  rules  must,  however,  be  subject  In 
their  application  to  the  jurisdiction  of  this 
court  whenever  the  same  shall  be  properly 
Invoked  by  the  parties  In  Interest  Perhaps  it 
is  stating  their  effect  too  broadly  to  call 
them  rules;  but  they  are  guides  to  be  con- 
sidered and  applied  as  the  case  may  require 
when  the  occasion  arises.  It  would  be  em- 
barrassing in  many  cases  to  find  that  they 
were  hard  and  fast  rules  and  binding  strict- 
ly on  the  conscience  of  the  court  because  the 
court  might  find  Its  duty  to  lie  entlrdy  be- 
yond their  scope.  Each  case  must  be  dealt 
with  separately,  and  in  accordance  with  Its 
own  circumstances.  The  whole  situation  is 
admirably  summed  up  In  the  opinion  in 
Pierce  v.  Swan  Point  Cemetery,  10  R.  I.  227, 
14  Am.  Rep.  667.  It  Is  there  said:  "Al- 
though, aa  we  have  said,  the  body  is  not 


property,  In  the  usual  recognized  soise  of 
the  word,  yet  we  may  consider  it  as  a  sort 
of  quasi  property,  to  which  certain  persons 
may  have  rights,  as  they  have  duties  to  per- 
form towards  It,  arising  out  of  our  common 
humanity.  But  the  person  having  charge  of 
it  cannot  be  considered  as  the  owner  of  it  in 
any  sense  whatever.  He  holds  it  only  as  a 
sacred  trust  for  the  boieflt  of  all  wbo  may 
from  family  or  friendship  have  an  Interest 
In  it,  and  we  think  that  a  court  of  equity 
may  well  regulate  It  as  such,  and  change  tbe 
custody  if  improperly  managed.  So  in  tbe 
case  of  custody  of  children,  certain  persons 
are  prima  facie  entitled  to  their  custody,  yet 
the  court  will  interfere  and  r^ulate  It  We 
think  these  analogies  furnish  a  rule  for  such 
a  case,  and  one  which  will  probably  do  most 
complete  justice,  as  tlie  court  could  always 
Interfere  in  the  case  if  improper  conduct,  e. 
g.,  preventing  other  relatives  from  visltizig 
the  place  Tor  the  purpose  of  indulgence  of 
feeling  or  testifying  their  respect  or  affection 
for  the  deceased."  One  other  consideration 
needs  to  be  mentioned,  and  that  is  the  inter- 
est of  the  public.  It  is  to  the  Interest  of  tlie 
public  that  dead  bodies  should  be  Interred 
decently  and  in  order,  and  as  soon  as  the 
drcumstances  of  the  case  will  permit;  the 
public  morals,  the  public  health,  the  Instincts 
of  our  common  humanity,  the  customs  of  our 
people  all  demand  that  burial  shall  be  so 
conducted. 

Under  ordinary  circumstances  it  wonld  be 
the  duty  of  the  father,  as  next  of  kin  and  as 
ttie  natural  guardian  of  a  deceased  infant, 
to  bury  it  and  to  meet  all  the  expenses  ap- 
pertaining thereto,  and  he  would  Iiave  the 
corresponding  right  of  possession  for  that 
piu'pose.  It  was  so  held  In  Bnmey  v.  Chil- 
dren's Hospital,  169  Mass.  57,  47  N.  BL  401, 
36  li.  R.  A.  413,  61  Am.  St  Rep.  273.  It  is 
quite  likely  that  such  a  disposition  of  the 
matter  would  generally  be  practicable  and 
satisfactory.  But  the  circumstances  here  are 
of  such  a  character  as  to  preclude  any  such 
disposition.  The  parents  have  assumed  a 
position  of  Intense  hostility  to  each  other; 
and  there  is  little  or  no  prospect  of  any 
agreement  between  them  which  will  observe 
the  proprieties  or  be  considered  more  than 
temporarily  binding  on  them. 

These  considerations  lead  me  to  the  con- 
clusion that  the  burial  of  this  child  should 
be  accomplished  under  the  direction  of  this 
court  with  a  view  to  compliance  with  the 
customs  with  which  we  are  familiar,  and 
the  observance  of  the  decencies  and  proprie- 
ties of  civilized  life.  The  burial  must  be  in 
the  cemetery  at  Plainfield,  In  the  recelvios 
vault  of  which  the  body  now  lies.  I  am  con- 
strained to  deny  the  application  of  the  moth^ 
to  permit  the  burial  to  take  place  in  a  for- 
eign state^  for  two  reasons:  The  first  is  that 
she  has  by  her  bUl  signified  her  consoit  that 
the  burial  shall  take  place  in  New  Jersey; 
the  other  is  that  this  court  would  have  no 
means  of  enforcing  its  decree  toudiiag  the 
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matters  In  dispute  after  the  body  was  once 
beyond  the  boundary  line  of  the  state.  It 
might  be  taken  to  New  York  or  Massachu- 
setts, or  It  might  be  concealed  and  so  placed 
beyond  the  jurisdiction  of  this  court  The 
burial  must  be  In  a  plot  o£  land  to  be  pro- 
vided by  the  father,  but  subject  as  to  loca- 
tion and  snltablenesa  to  the  approval  of  a 
master  of  this  court,  who  wUl  I>e  appointed 
for  the  purpose  by  the  decree.  His  duty  will 
be  to  see  that  the  provisions  of  this  decree 
touching  the  interment  shall  be  carried  out, 
and  that  no  indecorous  proceeding  shall  be 
bad  at  the  burial.  In  case  a  religious  service 
should  be  desired  at  the  grave  the  same 
must  be  conducted  under  the  supervision  of 
the  master  who  will  see  to  it  that  no  un- 
seemly or  unbecoming  acts  are  committed  by 
the  parties.  The  expense  of  opening  and 
closing  the  grave,  and  such  other  expenses 
as  are  Incident  to  the  occasion  must  be  borne 
by  the  father,  and  if  he  shall  fail  to  make 
provision  therefor  within  15  days  after  the 
service  of  a  copy  of  the  decree  on  him  fur- 
ther application  may  be  made  on  behalf  of 
the  mother  for  such  relief  as  she  may  be 
thereupon  entitled  to.  The  decree  will  pro- 
vide that  after  the  burial  shall  have  taken 
place  the  body  of  no  other  person  shall  be 
Interred  in  the  plot,  without  the  allowance 
of  this  court,  and  that  no  monnment,  mauso- 
leum, or  other  erection  shall  l>e  made  upon 
the  plot,  without  the  like  allowance.  These 
matters  and  any  other  matters  that  pertain 
to  the  burial  plot  will  have  to  be  made  the 
subject  of  an  Independent  application  to  the 
court 

The  decree  will  provide  that  the  parents 
shall  have  equal  rights  of  access  to  the  grave; 
disputes  concerning  the  same  will  be  settled 
upon  application  to  the  court 


DORDONI  V.  SMITH. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

MaUCIOUS    PBOSKCUTIOR     (I    6*)  — CUKIRAL 
PBOBBOnnOM— LlABIUTT. 

One  is  liable  for  procuring  the  arrest  of  an- 
other on  a  false  complaint,  charging  disorderly 
condact  and  that  accused  is  of  unsound  mind. 

[Bd.  Note. — ^For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  6;  Dec  Dig.  i  6.*] 

Swayse,  Voorbees,  Bogert,  and  Vroom,  J  J., 
dissenting. 

Bnor  to  Circnlt  Court  Passaic  County. 

Action  by  Constant  Dordonl  against  Archi- 
bald H.  Smith.  Judgment  for  defendant  and 
plaintiff  brings  error.  Reversed,  and  new 
trial  ordered. 

Isadore  Klenert  for  plaintiff  In  error.  Ed- 
ward F.  Merrey,  for  defendant  in  error. 

PER  OtTRIAM.  This  is  an  action  for  ma- 
lidons  prosecution.  The  defendant  sought 
the  arrest  of  plaintifT,  and  made  complaint 


to  a  magistrate  that  the  plaintiff  was  disor- 
derly, to  the  annoyance  of  citizens  and  the 
disturbance  of  the  peace,  "being  of  unsound 
mind  and  in  the  opinion  of  deponent  a  luna- 
tic." Thereupon  the  magistrate  Issued  a 
warrant  against  the  plaintiff  as  one  "too 
furiously  mad  and  dangerous  to  be  permitted 
to  go  at  large."  The  defendant  was  arrest- 
ed, and  subsequently  discharged  by  order  of 
the  county  physician.  We  think  a  Jury 
might  find  that  the  comidaint  made  by  the 
defendant  stated  Qie  facts  untruly,  and  that 
the  warrant  issued  by  the  magistrate  was 
the  natural  result  of  the  defendant's  acts, 
and  hence  that  the  case  Is  within  the  rule 
established  in  Navaxino  v.  Dudrap,  66  N.  J. 
Law,  620,  60  AU.  3fi3. 

It  follows  that  it  was  error  to  direct  a  ver- 
dict for  the  defendant,  and  the  Judgment 
must  be  reversed,  and  a  venire  de  novo 
awarded. 

SWAYZE,  VOORHEBS,  BOOERT,  and 
VROOM,  JJ.,  dissent 


liOWBNTRAUT  et  al.  v.  JACKSON. 

(Court  of  Birrors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

ElxBoirroBS  and  Adhinibtsatobs  ({  416*)— 
Insolvent  Estates— Patiient  of  Debts — 

LlABIUTT  fob  INTEBEST. 

An  executor  of  an  insolvent  estate  must 
pay  to  the  creditors  such  a  percentage  of  their 
claims,  principal  and  interest,  as  the  funds  will 
permit,  and  payments  made  by  him  from  time 
to  time  go  in  redaction  of  the  principal  and  in- 
terest then  due,  and  where  such  payments  ex- 
ceed the  interest  due  at  the  date  of  payment  the 
excess  mast  be  applied  on  the  principal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f|  1652-1654; 
Dec.  Dig.  i  416.*] 

Error  to  Circuit  Court  Essex  County. 

Action  by  Peter  Lowent'raut  prosecuted 
after  his  death  by  Anna  Lowentrant  and 
another,  executors,  against  Thomas  W.  Jack- 
son. There  was  a  Judgment  for  defendant 
and  plaintiffs  bring  error.    Affirmed. 

Lafferty  &  Pilgrim,  for  plaintiffs  in  error. 
W.  Bradford  Smith,  for  defendant  in  error. 

GTJMMERE,  C.  J.  The  defendant  was  the 
holder  of  four  promissory  notes  made  by 
one  Schaller,  which  fell  due  l>etween  Octo- 
ber 15,  1901,  and  November  26th  of  that 
year.  The  aggregate  of  the  notes  was  $7,- 
289.34.  Upon  two  of  these  notes,  amounting 
together  to  $4,350.80,  the  phtintifTs  testa- 
tor, Peter  Lowentraut  was  Indorser,  and 
was  responsible  to  the  defendant  for  their 
payment  and  before  their  maturity  gave  the 
defendant  a  bond  and  mortgage  for  $10,000^ 
bearing  interest  at>  5  per  cent.,  to  secure 
their  payment,  as  well  as  the  payment  of  a 
$5,000  note  held  by  the  defendant  upon 
which  he  was  also  an  indorser.    (This  latter 
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note  was  subsequently  paid  by  a  prior  in- 
dorser,  and  cuts  no  figure  In  tbe  present 
litigation.)  About  the  time  of  the  maturity 
of  the  notes,  Schaller,  their  maker,  died 
without  having  paid  them,  and  left  an  es- 
tate of  doubtful  solvency.  The  defendant 
proved  bis  claim  on  tbe  four  notes  with  the 
executor  of  Schaller,  and  from  time  to  time 
received  payments  on  account  thereof  as 
follows:  November  18,  1903,  $2,573.08;  May 
4,  1004,  $1,366.77;  August  24,  1904,  $508.06; 
March  18,  1906,  $1,289.69;  and  on  June  28, 
1905,  $729.23.  No  further  payments  w^re 
made  to  the  defendant  by  the  executor  of 
Schaller  up  to  January  15,  1907.  On  that 
day  the  plaintiff's  testator  called  upon  the 
defendant  for  the  purpose  of  discharging  his 
liability  upon  the  two  notes  which  he  bad 
indorsed,  and  obtaining  the  surrender  and 
cancellation  of  tbe  mortgage  which  he  had 
given  as  collateral  security.  He  prepared  a 
statement  showing  that  the  amount  for 
which  he  was  then  liable  by  reason  of  bis 
indorsements,  after  crediting  the  payments 
which  had  beeh  made  by  the  Schaller  estate 
to  the  defendant,  was  the  sum  of  $1,076.83. 
The  defendant  testified  that  he  did  not  dis- 
pute the  accuracy  of  this  statement,  and 
agreed  to  accept  that  sum  in  satisfaction  of 
Lowentraut's  liability  as  indorser,  and  to 
deliver  up  the  mortgage  to  him,  upon  con- 
dition that,  if  anything  more  was  paid  to 
the  defendant  by  the  Schaller  estate.  It 
should  belong  to  hluL 

liowentraut,  by  whom  this  suit  was  origi- 
nally instituted  and  prosecuted  to  Judgment, 
did  not  deny  that  the  settlement  was  mad6 
upon  tie  terms  testified  to  by  the  defendant, 
and  those  terms  must,  therefore,  be  accepted 
as  the  agreement  between  the  parties.  A  lit- 
tle more  than  two  years  after  the  date  of  this 
settlement,  and  on  January  15,  1907,  the 
Schaller  estate  made  a  final  payment  of 
$875.08  to  tbe  defendant,  and  received  from 
him  a  release  from  all  further  liability  up- 
on the  notes.  Tbe  theory  upon  which  tbe 
present  suit  was  rested  by  Lowentraut  is' 
that  the  Schaller  estate  was  insolvent  to 
such  an  extent  as  to  be  able  to  pay  only  the 
principal  sum  of  the  several  notes  held  by 
the  defendant  against  it,  and  that,  conse- 
quently, neither  Lowentraut  nor  the  defend- 
ant had  any  right  to  look  to  it  for  interest 
upon  tbe  notes.  Assuming  the  correctness 
of  this  theory,  Lowentraut  then  contended 
that  at  the  time  of  tbe  settlement  between 
himself  and  tbe  defendant  tbe  whole  of  the 
latter's  claim  against  the  Schaller  estate 
had  been  satisfied  by  the  payments  herein- 
before recited,  except  the  sum  of  $875;  that 
the  money  paid  by  him  at  tbe  settlement 
was  an  overpayment  to  tbe  extent  of  $201, 
whldi  he  was  entitled  to  recover  back  upon 
tbe  ground  of  mistake;   and  that  Uie  mon- 


eys afterward  paid  by  tbe  Schaller  estate  to 
the  defendant  were,  in  law,  paid  to  him  for 
the  use  of  Lowentraut  The  trial  was  bad 
before  tbe  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  for  the  defendant. 
Subsequent  to  the  entry  of  that  Judgment 
Lowentraut  died,'  and,  liis  death  being  sue- 
gested  on  the  record,  an  order  was  there- 
upon entered  authorizing  all  further  pro- 
ceedings in  the  cause  to  be  conducted  in  tbe 
names  of  bis  executors,  the  present  plain- 
tiffs in  error,  who  now  seek  to  have  tbe 
Judgment  reversed. 

We  concur  in  the  finding  of  the  trial  court. 
The  trouble  with  tbe  plaintiff's  case  is  tbat 
it  is  based  upon  a  theory  which  is  unten- 
able. In  the  first  place,  there  was  no  proof 
tbat  the  estate  of  Schaller  was  insolvent. 
It  was  not  settled  as  such,  under  the  stat- 
ute, 80  far  as  the  proofs  show,  and  the  as- 
sets received  by  the  executor  were  slight- 
iy  in  excess  of  the  amount  of  the  claims 
as  proved  against  the  estate.  For  all  tbat 
appears  to  the  contrary,  the  decedent  may 
have  left  real  estate  which,  if  sold,  would 
have  produced  a  sum  sufficient,  when  added 
to  the  funds  distributed  by  tbe  executor, 
to  have  satisfied  all  creditors  in  full.  In  tbe 
second  place,  even  If  the  estate  had  been 
Insolvent,  that  fact  would  not  have  relieved 
the  executor  from  the  obligation  to  pay  in- 
terest upon  the  claim  of  creditors.  He  was 
bound  to  pay  them  such  a  percentage  of 
their  claims,  both  principal  and  interest,  as 
the  funds  in  hid  hands  would  permit  Tbe 
payments  made  by  him  to  the  defendant  from 
time  to  time  went  in  reduction  of  the  lat- 
ter's claim  as  it  existed  at  the  time  when 
they  were  made;  that  is,  in  reduction  of 
the  total  principal  and  interest  then  due. 
In  determining  the  amount  due  from  a 
debtor  to  his  creditor,  the  rule  applicable 
to  the  calculation  of  Interest  where  pay- 
ments liave  been  made  from  time  to  time 
by  the  debtor  in  excess  of  the  interest  whicb 
has  accrued  np  to  the  date  when  they  are 
respectively  made,  is  that  the  excess  shall 
be  deducted  from  the  principal.  Holcombe 
V.  llolcombe,  74  N.  J.  Law,  257,  65  AU.  855. 
A  rough  calculation,  made  upon  this  basis, 
will  show  that,  at  the  time  when  Lowen- 
traut made  the  $1,076.83  payment  in  exon- 
eration of  his  liability  upon  the  two  notes 
on  which  he  was  indorser,  the  amount  then 
due  from  the  Schaller  estate  was  in  excess 
of  $1,900.  The  Lowentraut  payment  there- 
fore, instead  of  more  than  satisfying  the 
debt  then  due  to  the  defendant  from  the 
Schaller  estate,  left  that  estate  still  in  debt 
to  him  in  the  neighborhood  of  $900;  and  tbe 
final  payment  of  $875.08  was  not  equal  to 
the  amount  then  due. 

The  Judgment  under  review  will  be  at- 
flrmed. 
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SEE  T.  PUBMO  SERVICE  BY.  CO. 
(Supreme  Court  of  Kew  Jersey.    Dec.  9,  1911.) 

(SyUabu*  by  the  Court.) 

1.  Stbeet  Bailboapb  (I  117*)— Opebatioh— 
Actions  fob  iNJUKisa— Question  fob  Jubt. 

The  driver  of  a  truck  heavily  ladened  with 
fmit,  approaching  a  trolley  track,  his  horse  be- 
ing on  a  walk  and  about  nine  feet  from  the 
track,  saw  a  car  coming  very  fast  about  200  feet 
away,  continued  his  course,  at  the  same  gait, 
across  the  track,  and  before  the  rear  end  of  the 
truck  bad  entirely  cleared  the  track  it  was  struck 
by  the  car  and  upset.  Injuring  and  damaging  the 
horse,  truck,  and  fruit.  Held^  that  the  court 
committed  no  error  in  submitting  the  question 
Tchether  the  driver  exercised  due  care  in  crossing 
the  track  to  the  jury  for  determination. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fS  239-257;  Dec  Dig.  { 
117.*] 

2.  Appeai,  and  Ebbob  ({  207*)— Pbxsenta- 
TiON  OF  Questions  in  Loweb  Coubt— Eb- 
mabks  of  Counsel. 

Although  the  remarks  of  counsel  for  plain- 
tiff in  summing  up  were  improper,  they  were 
discontinued,  upon  objection  being  made  thereto 
by  defendant's  counsel,  and  the  court  was  not 
asked  to  admonish  counsel;  nor  was  there  any 
request  made  to  the  court  to  charge  the  jury 
to  disregard  them;  nor  was  there  any  refusal 
on  part  of  the  court  to  interpose;  and  therefore 
no  basis  was  laid  for  a  valid  assignment  of  er- 
ror, requiring  a  reversal  of  the  judgment. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  I ISOO;  Dec.  Dig.  {  207.*] 

(Additional  SvUabfu  "by  Editorial  Staff.) 

3.  Evidence  (J  317*)- Heabsat— What  Cok- 
btitutes. 

In  an  action  against  a  street  railway  com- 
paoy,  in  which  plaintiff  sought  damages  for 
injuries  to  his  horse,  testimony  of  a  witbess  to 
whom  plaintiff  turned  over  the  horse  to  be  sold, 
as  to  whether  he  could  sell  him,  was  not  ob- 
jectionable as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  1174-1192;   Dec  Dig.  §  317.*] 

Appeal  from  District  Court  of  Iloboken. 

Action  by  J.  Albert  See  against  tlie  Pub- 
lic Service  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  June  term,  1911,  before  GARRI- 
SON, TEENCHARD,  and  KALISCH,  JJ. 

Edwards  9  Smith,  for  appellant  Weller 
&  Lichtensteln,  for  appellee. 

KALISCH,  J.  The  plaintiff  brought  his 
action  against  the  defendant  to  recover  dam- 
ages which  the  plaintiff  sustained  to  bis 
property  as  a  result  of  a  collision  which  took 
place  on  Henderson  street,  in  Jersey  City, 
between  a  car  of  the  defendant  company  and 
a  heavily  loaded,  one-horse  truck,  which  was 
being  drlren  across  the  trolley  track  on 
said  street.  Henderson  street,  where  the 
collision  occurred,  runs  north  and  south.  On 
the  east  side  of  Henderson  street,  between 
Second  and  Third  streets,  is  the  frelghtyard 
of  the  Pennsylvania  Railroad  Company.  This 
yard  is  inclosed  by  a  high  board  fence,  and 
the  conceded  fact  Is  that  it  is  impossible  for 


any  one  walking  or  driving  out  of  said  yard 
to  see  any  vehicle  going  or  coming  on  Hen- 
derson street,  in  either  direction,  until  the 
fence  line  of  said  yard  is  passed.  The  de- 
fendant maintained  two  trolley  tracks  on 
Henderson  street,  upon  which  its  cars  were 
operated.  The  distance  from  the  fence  line 
to  the  most  easterly  rail  of  the  north-bound 
track  was  23  feet.  The  entire  leng;th  of 
horse  and  truck  was  conceded  at  the  trial 
to  be  25  feet.  The  collision  took  place  short- 
ly after  midnight,  and  at  a  place  which  was 
lighted  up  by  electric  lights. 

[1]  According  to  the  driver's  story,  he  was 
driving  slowly  through  the  gateway  of  the 
yard,  his  truck  being  heavily  loaded  with 
fruit,  and  when  he  attained  a  position  about 
2  feet  beyond  the  fence  line  he  then  perceiv- 
ed a  trolley  car  about  200  feet  or  more  dis- 
tant, approaching  "pretty  fast"  on  the  north- 
bound track.  At  this  juncture,  the  horse 
must  have  been  witliln  9  feet  of  the  easter- 
ly rail  of  the  north-bound  track.  The  driv- 
er continued  on  his  course  at  the  same 
gait,  and  bearing  to  the  north  across  the 
track,  and  had  nearly  succeeded  in  clearing 
the  track  of  the  truck  when  "the  car  Just 
struck  the  tall  end  of  it,"  as  the  driver  puts 
it,  thereby  upsetting  it  and  the  horse/  and 
causing  considerable  loss  and  damage. 

The  undisputed  facts  make  it  manifest 
tliat  the  case  was  one  peculiarly  within  the 
province  of  the  Jury  to  decide.  The  entire 
length  of  the  horse  and  truck  was  25  feet. 
The  distance  from  the  fence  line  to  the 
most  easterly  rail  of  the  north-bound  track 
was  23  feet.  The  situation  was  such  ttiat 
the  horse,  as  soon  as  he  emerged  from  be- 
hind the  fence,  would  become  visible  to  the 
motorman,  if  In  the  performance  of  bis  du- 
ties he  was  on  the  alert  to  observe  the  con- 
dition of  the  street,  before  the  driver  of  the 
truck  would  be  in  a  position  to  see  the  ap- 
proach of  the  car.  The  horse  and  truck, 
going  slowly,  traveled  a  distance,  therefore, 
of  23  feet,  and  in  addition  thereto  almost 
the  distance  of  their  entire  length  of  25 
feet,  in  full  view  of  the  motorman,  before 
the  Impact  came.  A  reasonable  inference 
to  be  drawn  from  such  a  state  of  facts 
would  be  that  the  motorman  must  have  dis- 
regarded his  duty  to  keep  his  car  under  con- 
trol or  in  check  to  avoid  colliding  with  the 
truck.  The  driver  of  the  truck  was  entitled 
to  believe  that  the  motorman  would  respect 
his  right  to  cross  the  track,  if  he  were  In  a 
position  where  be  might  reasonably  believe 
he  could  do  so  with  reasonable  safety,  if 
both  he  and  the  motorman  were  In  the  exer- 
cise of  reasonable  care;  and  the  fact  that  he 
had  nearly  cleared  the  track  of  the  truck  be- 
fore the  impact  came,  although  he  was  driv- 
ing slowly,  strongly  emphasizes  his  reliance 
on  that  belief.  There  Is  nothing  in  the  tes- 
timony which  in  the  slightest  indicates  that 
the  driver  of  the  tnick  had  any  reason  to 
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believe  that  bis  right  to  cross  the  track  In 
safety  would  not  be  recognized  by  the  motor- 
man.  Nor  was  the  driver  of  the  truck  to 
be  charged  with  notice,  because  the  car  was 
approaching  rapidly,  that  It  could  not  be 
controlled  or  brought  in  check  in  time  to 
avoid  colliding  with  the  truck.  Peterpolo 
V.  Public  Service  Ry.  Co.  (Court  of  Errors 
and  Appeals)  79  Atl.  307,  reversing  the  Su- 
preme Court  In  79  N.  J.  Law,  290,  75  Ati.  889. 

[3]  Another  reason  advanced  by  the  ap- 
pellant for  a  reversal  of  the  Judgment  Is 
that  the  court  erred  in  permitting  one  Mr. 
Callison,  on  page  ll.S  of  the  case,  to  answer 
this  question,  "Could  you  sell  him  7"  upon 
the  ground  that  it  was  hearsay  testimony. 
This  question  related  to  the  effort,  made  by 
the  witness,  to  sell  the  horse  who  had  been 
turned  over  to  him  by  the  plaintiff  for  the 
purpose.  It  is  obvious  that  the  question  was 
directed  to  the  personal  knowledge  of  the 
witness  as  to  his  own  acts,  and  was  there- 
fore unobjectionable  on  the  ground  taken 
by  counsel. 

[2]  It  is  strenously  Insisted  by  appellant 
that  the  Judgment  should  be  reversed,  be- 
cause the  court  allowed  the  plaintiff's  coun- 
sel. In  summing  up,  to  make  improper  re- 
markb  to  the  Jury.  The  remarks  of  plaintiff's 
counsel  in  summing  up,  although  apparent- 
ly provoked  by  remarks  made  by  appellant's 
counsel,  were,  nevertheless,  In  some  instances 
improper,  but  upon  objection  made  they  were 
discontinued.  There  was  no  request  made 
by  appellant's  counsel  to  the  court,  either 
to  admonish  plaintiff's  counsel,  or  to  charge 
the  Jury  to  disregard  such  objectionable  re- 
marks. There  was  no  refusal  of  the  court  to 
interpose.  "Where  counsel  in  summing  up 
proceeds  to  dilate  upon  facts  not  In  evidence, 
or  to  press  ui)on  the  Jury  considerations 
which  the  Jury  would  have  no  right  to  re- 
gard, it  is  the  plain  duty  of  the  court,  upon 
objection  made,  to  interpose;  and  a  refusal 
of  the  court  to  interpose,  where  otherwise 
the  right  of  the  party  would  be  prejudiced, 
would  be  legal  error."  Blackman  v.  West 
Jersey  &  Seashore  R.  R.  Co.,  68  N.  3.  Law, 
5,  62  Atl.  871. 

An  examination  of  the  other  alleged  er- 
rors relied  on  by  the  appellant  for  reversal 
discloses  them  to  be  without  substance. 

Judgment  will  be  affirmed. 


SCULL  et  aL  v.  IDLBB  et  al 

(Court  of  Chancery  of  New  Jersey.     Nov.  29, 
1911.) 

1.  usubt  (§  82*)— fobeclosubb  of  mobtoaqk 

—Defense— Availability. 

A  purchaser  of  a  mere  equity  of  redemp- 
tion in  premises  covered  by  a  usurious  mortgage, 
who  purchased  subject  to  the  lien  of  the  mort- 
gage, cannot  set  up  usury  as  a  defense  to  the 
morUrage. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 

i^.  I  162;  Dec  Dig.  i  82.* j 


Dig. 


2.  USUBY    (I   82*)— POBEOLOS0BB  —  DKSXSSB  — 
AVAILABILITT. 

A  mortgagor  in  a  usurious  mortgage,  who 
is  made  a  party  to  a  foreclosure  suit  agamst  a 
purchaser,  subject  to  the  lien  of  the  mortgage. 
may  assert  the  defense  of  usury  as  against  a 
liability  for  any  deficiency.. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  {  102;  Dec.  Dig.  t  82.*] 

3.  UsUBT    (I   82*)— FOBECLOSUBE  —  Defesse 

Availability. 

A  bill  to  foreclose,  which  alleges  that  the 
mortgagor,  after  the  execution  of  the  mortgage, 
conveyed  to  a  third  person,  that  whatever  in- 
terests the  third  person  acquired  were  subject 
to  the  interests  of  complainant,  who  is  without 
knowledge  whether  the  conveyance  was  an  ab- 
solute one,  or  whether  an  interest  was  reserved 
in  the  mortgagor,  does  not  directly  aver  that 
the  purchaser  purchased  the  equity  of  redemp- 
tion subject  to  the  mortgage;  and  the  defense 
that  the  mortgage  is  usurious  Is  available. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dec 
Diig.  {  82.»] 

Suit  by  Abigail  D.  Scull  and  another,  ex- 
ecutrices,  against  Howard  P.  Idler  and  oth- 
ers, to  foreclose  a  mortgage.  Decree  en- 
tered on  bill  and  answer. 

The  bill  is  filed  to  foreclose  a  mortgage 
made  to  complainants'  testator  by  defend- 
ants, Lncretla  P.  Idler  and  Charles  A.  Idler. 
By  an  averment  of  the  bUl,  hereinafter  quot- 
ed, it  appears  that,  subsequent  to  the  date 
of  the  record  of  complainants'  mortgage,  the 
mortgaged  premises  were  conveyed  by  the 
mortgagors  to  defendant  Howard  P.  Idler. 
The  mortgagors  are  made  defendants  under 
an  averment  of  the  bill  to  the  effect  that,  not- 
withstanding the  conveyance  to  their  son, 
defendant  Charles  A.  Idler,  they  may  have 
retained  an  interest  in  the  mortgaged  prem- 
ises. 

The  three  defendants  above  named  have 
answered.  Their  answer  spectBcally  and 
sufficiently  discloses  that  the  mortgage  In 
question  is  usurious,  and  denies  no  aver- 
ments of  the  bill,  except  the  averments  touch- 
ing the  amount  of  the  original  Indebtedness. 

Hearing  has  been  had  on  the  bill  and 
answer. 

William  M.  CSIevenger,  for  complainants. 
H.  Starr  Oiddings,  for  defoidaftts. 

LEAMING,  y.  C.  (after  stating  the  facts 
as  above).  [1]  It  has  been  repeatedly  held 
by  the  courts  of  this  state  that  the  pur- 
chaser of  a  mere  equity  of  redemption  tn 
premises  covered  by  a  usurious  mortgage, 
who  buys  subject  to  the  lien  of  such  mort- 
gage, cannot  set  up  usury  as  a  defense 
to  the  Incumbrance;  the  repudiation  of  the 
mortgage  by  such  purchaser  would  inure  to 
his  benefit  against  the  terms  of  his  purchase, 
and  would  not  inure  to  the  benefit  of  the 
original  borrower.  In  Warwick  v.  Dawes, 
26  N.  J.  Eq.  548,  556,  this  principle  was  ap- 
plied where  the  purchase  was  made  at  a  sale 
under  a  decree  of  foreclosure  of  a  second 
mortgage ;  the  purchaser  in  thu  case  having 
made  his  purchase  with  reference  to  the  es-- 
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Istence  of  the  prior  mortgage,  which  he  as- 
sumed to  be  a  valid  prior  Incumbrance  ac- 
cording to  Its  terms,  but  which  was,  in  fact, 
usarlons. 

[2]  This  Inability  of  one  who  purchases 
the  mere  equity  of  redemption  to  set  up 
the  defense  of  usury  against  the  foreclosure 
of  a  mortgage,  subject  to  which  the  purchase 
tvas  made,  is  not  based  upon  the  Idea  that 
the  taint  of  usury  has  been  purged  by  a  con- 
veyance, in  which  the  mortgagor  has  recog- 
nized the  usurious  mortgage  as  valid;  the 
defense  of  usury  may  still  be  available  to 
tlie  mortgagor.  It  would  seem  that  as  be- 
tween the  original  parties  the  taint  of  usury 
can  only  be  removed  by  the  borrower  re- 
ceiving the  full  amount  called  for  by  the  se- 
cnrity.  Taylor  v.  Morris,  22  N.  J.  Eq.  606; 
Warwick  v.  Dawes,  supra ;  Truadell  v.  Dow- 
den,  47  N.  J.  Eq.  396,  20  Atl.  972.  It  neces- 
sarily follows  that  the  original  mortgagor, 
notwithstanding  his  conveyance  subject  to 
the  mortgage.  Is  still  entitled  to  be  protect- 
ed against  liability  on  his  bond  in  the  evmt 
of  a  deficiency  at  sale;  and  if  such  mort- 
gagor is  made  a  party  to  a  foreclosure  suit 
against  his  vendee  the  decree  will  be  oper- 
ative as  a  bar  to  such  defense  on  the  bond, 
unless  the  defense  Is  asserted  by  him  in 
the  foreclosure  suit  in  which  he  te  made  a 
party.  This  is  expressly  held  in  Andrews  v. 
Stelle,  22  N.  J.  Eq.  478. 

From  the  principles  above  deaned,  it  seems 
to  clearly  follow  that  defendant  Howard  P. 
Idler,  who  now  holds  the  legal  title  under  a 
conveyance  from  the  mortgagors,  is  not  enti- 
tled to  the  boiefit  of  the  defense  of  usury,  if 
bis  purchase  was  in  fact  a  purchase  of  the 
mere  equity  of  redemption,  subject  to  the  lien 
of  the  mortgage  now  held  by  complainants ; 
and  that  defendants  Charles  A.  Idler  and 
Lucretia  P.  Idler,  who  were  the  mortgagors, 
and  who  executed  the  bond  secured  by  the 
mortgage  now  sought  to  be  foreclosed,  are 
entitled  to  urge  in  this  suit  the  defense  of 
usury  to  the  end  that  the  decree  may  -not  be 
operative  to  iMir  them  such  defense  on  their 
bond. 

[3]  The  bill  asserts  that  these  mortgagors, 
subsequent  to  the  execution  of  the  mortgage 
now  sought  to  be  foreclosed,  "made,  execut- 
ed, and  delivered  unto  Howard  P.  Idler  a 
deed,  wherein  they  granted,  bargained,  and 
sold  unto  the  said  Howard  P.  Idler  ail  the 
premises  heretofore  descrll)ed,  but  your  or- 
atrices  charge  that  whatever  Interest  the 
said  Howard  P.  Idler  acquired  by  virtue  of 
the  said  conveyance  was  under  and  subserv- 
ient to  the  interests  of  your  oratrloes."  The 
present  hearing  la  upon  bill  cmd  answer,  and 
the  answer  makes  no  denial  of  the  above 
averment.  This  averment  is  not,  how- 
ever, in  my  judgment,  the  equivalent  of  a 
positive  and  direct  averment  that  a  mere 
equity  of  redemption  was  In  fact  purchased 
by  Howard  P.  Idler,  expressly  subject  to  a 
lien  for  the  amount  appearing  to  be  due  on 


the  mortgage  now  held  by  complainants,  or 
in  a  manner  in  which  the  purchaser  neces- 
sarily deducted  from  the  purchase  price  the 
amount  appearing  to  be  due  on  that  mort- 
gage. That  element  is  the  one  which  must 
exist  to  deny  to  the  purchaser  the  defense 
of  Tisury;  under  the  averments  of  the  bill, 
that  element  may  not  have  been  present  in 
the  transaction.  This  is  made  clear  in  the 
case  of  Hackensack  Water  Company  v.  De 
Kay,  36  N.  J.  Eq.  548,  in  which  Mr.  Justice 
Depue,  speaking  for  the  Court  of  Errors  and 
Appeals,  said:  "There  is  a  class  of  cases  In 
which  a  purchaser  taking  title  subject  to  an 
incumbrance  prior  in  point  of  time,  is  pre- 
cluded from  disputing  Its  validity.  De  Wolf 
V.  Johnson,  10  Wheat.  367  [6  L.  Ed.  343], 
Dolman  v.  Cook,  14  N.  J.  Eq.  56,  and  Conover 
V.  Hobart,  24  N.  J.  Eq.  120,  are  cases  of  this 
class.  In  those  cases  the  lands  conveyed 
were  subject  to  mortgages  claimed  to  be  void 
for  usury.  In  De  Wolf  v.  Johnson,  the  mort- 
gagor had  conveyed  the  premises  expressly 
subject  to  the  mortgage  of  De  Wolf;  and  In 
Dolman  v.  Cook,  and  Conover  v.  Hobart,  the 
mortgagor's  conveyances  of  the  mortgaged 
premises  were  expressly  subject  to  the  mort- 
gages, and  it  so  appeared  in  the  deeds  of 
conveyance.  In  each  of  these  cases,  the 
grantee,  having  accepted  a  conveyance  under 
the  mortgagor,  subject  in  express  terms  to 
the  payment  of  the  usurious  mortgage,  was 
held  to  be  estopped  from  contesting  its  va- 
lidity. The  theory  on  which  cases  of  this 
class  are  founded  is  that,  the  mortgagor  bar- 
ing elected  to  affirm  the  usurious  mortgage, 
by  selling  the  mortgaged  premises  subject  to 
the  mortgage,  the  purchaser,  by  his  contract 
as  expressed  in  his  deed,  took  an  equity  of 
redemption  only,  and  therefore  could  not 
dispute  the  validity  of  the  mortgage,  and 
thus  obtain  an  interest  in  the  land  which 
the  mortgagor  never  intended  to  transfer  to 
him.  Shufelt  v.  Shufelt,  9  Paige  [N.  Y.]  137 
[37  Am.  Dec.  381];  Post  v.  Dart,  8  Paige 
[N.  y.]  630;  Green  v.  Kemp,  13  Mass.  515 
[7  Am.  Dec.  169];  Morris  v.  Floyd,  5  Barb. 
[N.  T.]  130.  But  this  principle  does  not  ap- 
ply to  sales  by  officers  under  judicial  process. 
A  purchaser  at  a  sheriff's  sale,  either  under 
an  execution  at  law  against  the  mortgagor,  or 
at  the  foreclosure  sale  of  a  second  mortgage, 
may  defend  against  a  prior  mortgage  on  the 
premises,  on  the  ground  of  usury,  although 
in  fact  by  his  purchase  he  acquired  the 
property  subject  to  whatever  prior  incum- 
brances there  might  be  upon  it  Brolasky 
V.  Miller,  8  N.  3.  Eq.  789;  Id.,  9  N.  J.  Eq. 
807;  Pinnell  v.  Noyd,  33  N.  J.  Eq.  600." 
The  averments  of  the  bill  cannot,  I  think, 
be  properly  regarded  as  more  than  a  gener- 
al averment  that  the  rights  of  complainants 
under  the  mortgage  are  superior  to  the  rights 
of  defendant  Howard  P.  Idler,  as  purchaser, 
in  tliat  the  purchase  by  the  latter  was  sub- 
sequent to  the  date  of  the  registration  of 
the  mortgage   now   held   by    complainants. 
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This  becomes  even  more  apparent  by  a  con- 
sideration of  the  paragraph  of  the  bill  above 
quoted  in  connection  with  a  subsequent  par- 
agraph of  the  bill,  In  -which,  an  averment  Is 
made  to  the  effect  that  complainants  ere 
without  knowledge  whether  the  conveyance 
to  Howard  P.  Idler  was  an  absolute  con- 
veyance, or  whether  that  conveyance  was 
made  through  some  secret  understanding, 
whereby  an  Interest  was  reserved  in  the  ven- 
dors. 

As  the  mortgagors  were  made  defendants, 
and  the  answer  filed  In  behalf  of  the  mort- 
gagors and  the  purchaser  sets  forth  that 
only  the  sum  of  $1,800  was  actually  loaned, 
I  think  no  decree  In  excess  of  that  amount 
can  be  properly  entered  on  the  bill  and  an- 
swer. ' 


THOMAS  y.  THOMAS  et  aL 

(Court  of  Chancery  of  New  Jersey.     Nov.  23, 

1911.) 

1.  Witnesses  (S  129*)  —  Competency— Testi- 
mony AS  to  Transactions  with  Pebsons 
Since  Deceased  —  "Refbesentative  Ca- 
pacity." 

Id  a  snit  to  establish  title  to  real  estate 
claimed  under  a  sheriflTs  sale,  where  complain- 
ant paid  the  consideration  for  his  own  benefit, 
but  took  title  in  the  name  of  his  three  sons, 
testimony  as  to  conversations  with  one  of  the 
sons,  since  deceased,  is  not  inadmissible,  the  suit 
beiDK  one  in  rem  and  not  in  personam,  so  that 
the  representative  of  the  deceased  son  defending 
the  suit  does  not  appear  in  a  representative 
capacity  within  the  meaning  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Wg.  §f  B56-560;    Dec.  Dig.  §  129.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6115.] 

2.  Tbtjbts  (I  86*)— Restjltino  Tbustb— Pay- 
ment OF  Consideration  fob  Conveyance 
TO  Another. 

Where  one  pays  the  consideration  for  a 
conveyance  of  land  to  a  stranger,  the  presump- 
tion is  that  he  supplied  the  money  for  bis  own 
buneiit,  and  the  law  create*  a  resulting  trust  in 
his  favor. 

[Eld.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  128;   Dec.  Dig.  i  8C.»] 

8.  Tbdsts  (I  88*)— Resulsino  Tbxtsts— Pabol 

BVinENCE. 

Where  a  father  pays  the  consideration  for 
a  conveyance  to  bis  sons,  parol  evidence  of  cir- 
cumstances preceding  the  transaction  or  contem- 
poraneous therewith,  or  so  nearly  contempo- 
raneous as  to  form  a  part  of  the  res  gestee,  is 
admissible  to  rebut  the  presumption  of  gift,  set- 
tlement, or  advancement  so  as  to  prove  the  ex- 
istence of  a  resulting  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SS  130-133;   Dec  Dig.  S  88.*] 

Bill  in  equity  by  John  Thomas  against 
Amiee  £.  Thomas  and  another.  Final  hear- 
ing on  bill,  answer,  replication,  and  proofs. 
Decree  for  complainant. 

Blealtly  &  Stoclcwell,  for  complainant 
Cyrus  D.  Marter,  for  defendants. 

LEAMING,  V.  0.  My  views  in  this  case 
are  entirely  defined.    The  arguments  which 


have  been  made,  and  the  references  to  au- 
thorities during  the  progress  of  the  case. 
have  sufficiently  refreshed  my  memory  of 
adjudications  In  cases  of  this  class,  to  en- 
able me,  I  think,  to  correctly  dispose  of  the 
matter  at  this  time  without  taking  it  under 
advisement 

There  Is  no  doubt  touching  the  tacts  of 
the  case.  Under  the  evidence  which  bus 
been  received  the  facts  are  clearly  and  in- 
dubitably established.  The  only  possible 
ground  of  opposition  that  can  be  made  to  tbe 
decree  sought  is  necessarily  based  upon  tbe 
claim  that  some  of  the  evidence  which  bas 
been  received  is  not  competent  by  reason  of 
our  statutes. 

The  evidence  which  has  been  offered,  and 
received  under  my  rulings,  establishes  be- 
yond all  doubt  the  fact  that  Mr.  Tboma.>i. 
Sr.,  purchased  the  land  in  question  for  bis 
own  benefit  at  sberlCTs  sale,  paying  $21,400 
for  it  with  his  own  money.  Be  took  tbe 
title,  however,  in  tbe  name  of  his  three  sons, 
cauisiug  the  sheriff  to  make  a  deed  to  them 
Instead  of  to  himself.  By  prior  arrange- 
ments with  his  sons,  he  had  procured  from 
them  their  assent  that  he  should  do  so,  and 
their  promise  that  at  such  time  as  be  desir- 
ed the  property  conveyed  by  them  to  him, 
they  would  execute  the  deeds.  He  accepted 
their  assurance  to  that  effect  without  any 
writing  being  executed,  and  trusted  theiu 
with  the  legal  title  to  tbe  property,  which, 
as  already  stated,  he  purchased  for  himself, 
and  for  his  own  use  and  benefit  and  paid  for 
with  his  own  funds.  Tbe  evidence  clearly 
discloses  that  no  money  was  contributed  by 
either  of  these  sons,  and  that  neither  tmder- 
stood  that  the  purchase  was  for  their  benefit, 
but  that  all  three  understood  that  the  pur- 
chase was  for  the  sole  benefit  of  the  father. 
The  fact  is  that  a  reason  existed,  which  Mr. 
Thomas,  Sr.,  thought  wag  a  good  reason, 
for  putting  the  title  In  the  names  of  bis 
sons.  He  was  living  separate  from  his  wife 
at  the  time,  under  an  agreement  of  separa- 
tion, and  was  expecting  at  the  time  that  be 
would  soon  have  occasion  to  sell  a  portion  of 
the  property  to  an  anticipated  purchaser, 
and  thought  tliat  by  putting  the  title  in  tbe 
names  of  his  sons,  he  would  avoid  any  pos- 
sibility of  dlfl3culty  In  getting  his  wife  to 
sign  the  deed.  Unfortunately  one  of  tbe 
sons  has  since  died,  leaving  the  legal  title 
in  bis  name,  which  legal  title  has  descended 
to  the'  son  of  that  son,  who  Is  now  a  minor 
and  a  defendant  In  this  suit.  These  facts.  I 
say,  are  clearljr  established  if  the  evidence 
which  has  been  introduced  is  entitled  to  be 
considered.  Under  this  testimony  but  one 
conclusion  can  result,  and  that  is  that  the 
complainant  is  entitled  to  a  decree  estal>- 
lishlng  his  title  In  this  land.  He  Is  entitled 
to  such  decree  as  may  be  necessary  to  fully 
confirm  bis  title,  as  he  is  imdoubtedly  the 
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equitable  owner,  and  is  entitled  to  be  re- 
stored to  the  status  of  a  legal  owner. 

The  objections  to  the  admissibility  of  the 
testimony  to  which  I  have  already  referred, 
have  been  considered  during  the  progress  of 
ttae  trial,  and  need  not  be  here  restated  at 
any  length. 

[1]  The  first  objection  Is  that  the  testi- 
mony of  complainant  touching  conversations 
^tta  his  deceased  son  la  Incompetent  because 
of  the  fact  that  there  is  before  the  court  a 
defendant  In  a  representative  capacity.  As 
stated,  during  the  hearing,  the  case  of  Cow- 
drey  T.  Cowdrey,  reported  In  71  N.  J.  Eq.  at 
page  353,  64  Atl.  at  page  98,  fully  meets  that 
objection.  There  is  no  defendant  before 
this  court  In  a  representative  capacity  with- 
in the  meaning  of  the  statute.  The  present 
suit  Is  essentially  a  suit  in  rem,  a  suit  pure- 
ly for  the  restoration  of  legal  title,  and  seeks 
no  rdief  in  personam.  If  it  were  true,  how- 
ever, that  the  complainant  should  be  ex- 
cluded from  teatlfylng  to  conversations  be- 
tween himself  and  his  deceased  son,  the  evi- 
dence would  yet  be  ample  to  establish  the 
facts  which  I  have  stated  to  exist,  because 
the  two  remaining  sons  who  are  still  alive 
have  both  testified  to  subBtantlally  the  same 
conversations  to  which  the  father  testified 
and  have  fully  established  the  fact,  and  no 
objection  can  arise,  so  far  as  their  testimony 
Is  concerned,  based  on  the  ground  of  a  suit 
against  a  defendant  in  a  representative  ca- 
pacity. 

[2]  The  other  objection  on  which  defend- 
ant relies  Is  that  the  effect  of  the  decree 
sought  Is  to  establish  a  trust  In  the  deceased 
defendant,  and  that  the  statute  of  fraud.s 
prohibits  the  establishment  of  a  trust  in 
lands  by  parol  testimony. 

An  examination  of  the  statute  of  frauds 
will  disclose  that  It  Is  not  so  broad  as  the 
statement  which  I  have  Just  made  The 
statute  of  frauds  will  not  permit  an  ex- 
press trust  to  be  established  by  parol  testi- 
mony, but  by  Its  very  terms  It  excepts  re- 
sulting trusts.  The  language  of  the  statute, 
Is,  as  I  recall  it,  that  there  is  excepted  from 
its  operation  trusts  which  arise  from  im- 
plications or  construction  of  law.  That  may 
not  be  the  language  of  the  statute,  but  it  is 
substantially  the  language.  Such  trusts  are 
not  within  the  statute,  and  the  courts  have 
uniformly  held  that  parol  testimony  is  com- 
petent to  aid  in  their  ascertainment.  There- 
fore, if  this  case  were  a  case  In  which  Mr. 
Thomas,  Sr.,  had  caused  a  deed  to  be  made 
to  a  stranger,  the  consideration  having  been 
snppUed  by  Mr.  Thomas,  the  presumption  of 
law  would  be  that  the  person  who  supplied 
the  money  bad  supplied  It  for  his  own  bene- 
fit, and  not  for  the  benefit  of  the  stranger, 
that  the  title  follows  the  consideration,  and 
In  Bocb  a  case  the  law  creates  And  deter- 
mines the  existence  of  a  resulting  trust 
That  Is  what  the  statute  refers  to  as  a  trust 
which  results  from  Implication  or  construc- 
tion of  the  law,  and  Is  therefore  one  of  the 


trusts  ,whlch  Is  excepted  by  the  terms  of 
statute.  It  follows  In  consequence  that 
where  money  Is  supplied  by  one  person  to 
pay  for  property  the  title  to  which  Is  taken 
In  the  name  of  another,  the  law  i)ermlts  the 
person  who  supplies  the  money  to  testify 
that  he  supplied  the  money,  and  the  trust 
results  as  a  matter  of  law. 

[3]  An  additional  element  arises,  however, 
when  the  conveyance,  (he  consideration  for 
which  Is  paid  by  a  father,  Is  made  to  a 
son,  daughter,  wife,  or  other  near  relative 
or  dependent;  the  mere  fact  of  supplying  the 
consideration.  In  such  a  case,  does  not  create 
a  presumption  of  ownership  in  the  person 
who  supplies  the  consideration.  On  the 
contrary,  the  presumption  Is  the  reverse. 
The  presumption  In  such  a  case  Is  that  the 
father  supplies  the  consideration  not  for 
his  own  benefit,  but  for  the  benefit  of  the 
relative,  therefore,  standing  alone,  the  mere 
testimony  on  the  part  of  the  father  or  any 
other  witness  that  the  father  supplied  the 
money  will  not  be  sufficient  to  create  a  re- 
sulting trust,  but,  on  the  contrary,  such 
testimony  will  create  a  presumptive  gift, 
settlement,  or  advancement  That  presump- 
tion, however.  Is  a  rebuttable  presumption; 
If  the  presumption  of  gift,  settlement,  or 
advancement  can  be  dispelled  or  overcome 
by  competent  eviden<^,  then  the  conveyance 
to  the  son  stands  exactly  on  the  same  plane 
as  a  conveyance  to  a  stranger.  So  the  only 
real  question  here  now  Is,  whether  or  not 
the  presumption  of  gift  has  been  dispelled 
or  overcome,  by  competent  evidence.  The 
courts  have  uniformly  held  that  this  pre- 
sumption of  gift,  advancement,  or  settlement 
Is  not  only  rebuttable,  but  It  may  be  rebutted 
by  any  circumstance  precedent  to  the  trans- 
action, or  contemporaneous  with  the  trans- 
action, or  so  nearly  contemporaneous  with 
the  transaction  as  to  form  part  of  the  res 
gestse,  but  that  it  cannot  be  rebutted  by  cir- 
cumstances, other  than  admission  of  the  par- 
ties, subsequent  thereto. 

When  conversations  between  the  party 
who  supplies  the  consideration,  the  father, 
and  the  party  who  receives  the  conveyance, 
the  son,  are  sought  to  be  Introduced  Into 
evidence  for  the  purpose  of  repelling  the 
presumption  of  gift,  the  thought  necessarily 
suggests  itself  that  the  effect  of  such  testi- 
mony Is  to  establish  a  trust.  As  such  it 
would  be  Incompetent,  but  It  is  competent  to 
establish  that  It  was  not  a  gift,  settlement, 
or  advancement.  In  other  worcte.  It  Is  com- 
petent to  repel  or  rebut  the  presumption  of 
gift  which  the  law  has  created,  and  It  will 
be  received  for  that  purpose  and  for  that 
purpose  alone,  and  if,  when  received.  It  Is 
adequate  to  fully  dispel  the  presumption  of 
settlement  or  advancement  or  gift  then  the 
case  stands  exactly  as  it  would  stand  in 
the  case  already  suggested  of  a  conveyance 
made  to  a  stranger.  In  other  words,  the 
testimony  In  this  case  is  competent  for  the 
purpose   of  establishing,    and   is   ample   in 
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quality  to  establish,  the  fact  tbat  tlUs  con- 
veyance was  not  by  the  father  ordered  made 
to  these  children  as  a  gift,  and  the  presump- 
tion of  gift  which  arose  from  the  relation- 
ship Is  dispelled  by  that  evidence.  Tbat 
brings  the  case  upon  the  same  plane  as  a 
conveyance  made  to  a  stranger,  by  money 
supplied  by  the  complainant,  and  In  such 
case  the  law  creates  or  presumes  the  trust. 

It  follows  that  In  this  case,  under  the  cir- 
cumstances named,  there  Is  no  course  that 
can  be  properly  adopted,  but  to  reach  the 
conclusion,  and  make  tbnt  conclusion  effec- 
tive through  whatever  decree  is  found  nec- 
essary to  answer  the  needs  of  the  complain- 
ant, that  this  legal  title,  now  in  the  name 
of  the  heirs  of  John  Thomas,  Jr.,  Is  held 
under  a  trust  to  reconvey,  upon  request,  to 
John  Thomas,  Sr.,  and  that  the  entire  equi- 
table title  to  the  property  is  in  John  Thom- 
as', Sr.,  and  that  be  Is  entitled  to  have  the 
legal  title  fully  restored  to  him.  I  will  ad- 
vise a  decree  of  that  nature. 


CLENDENNIN  v.  CLANCY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

1.  WiTNKSSEB  (I  143*)— TBAhSACnOH  WITH 
PBB80N8  SlNCOE  DECKASKD— ACTION  AGAINST 
EXEOUTOB. 

Where  one  who  had  nursed  decedent  bona 
fide  assigned  his  claim  to  plaintiff  for  a  valu- 
able consideration,  and  was  not  a- party  to  the 
record  In  a  suit  brought  by  the  assignee  against 
the  administrator,  the  assignor  was  not  dis- 
qualified by  interest  to  testify  as  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  619-624;   Dec.  Dig.  }  143.*] 

2.  WiTNESSKS  (I  183*)—CoMPETBNOT— Trans- 
actions WITH  Pbbson  Since  Deceased— 
QuEsnoNB  or  Law  ob  Fact. 

Where,  in  an  action  on  an  assigned  claim 
against  an  administrator,  he  pleaded  that  the 
assignment  was  not  in  good  faith,  and  that  the 
assignor  was  the  real  owner,  such  plea  having 
been  intended  to  raise  only  the  question  of  the 
assignor's  competency  as  a  witness,  an  oral 
traverse  thereto,  though  improper,  presented  a 
preliminary  question  tor  the  court  and  not  for 
the  jury. 

[Bid.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  731;  Dec.  Dig.  |  183.*] 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  Thomas  R.  Clendeonin  against 
Thomas  J.  Clancy  as  executor  of  the  estate 
of  one  O'Grady,  deceased.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Mackay  (  Mackay,  for  plaintiff  in  error. 
Peter  W.  Stagg,  for  defendant  In  error. 

SWATZB,  J.  The  plaintiff  sues  as  as- 
signee of  a  claim  against  the  estate  of 
O'Grady  for  services  rendered  to  the  deceas- 
ed by  Thomas  O'Rourke,  the  assignor,  as 
nurse.  It  was  proved  by  the  testimony  of 
twth  O'Rourke  and  Clendennin  that  the  as- 
signment was  bona  fide  for  a  valuable  con- 


sideration, consisting  of  the  cancellation  of 
a    debt  due  from   O'Rourke  to  Clendezmln 
and  the  giving  to  O'Rourke  of  Clendennln'!> 
note  for  $700.    The  amount  of  the  considera- 
tion was  less  than  the  face  of  O'Rourke'i^ 
claim,  and  it  was  suggested  that  perhaps  the 
note  was  to  be  paid  out  of  the  claim  now 
sought  to  be  recovered.    The  undisputed  evi- 
dence  was   however   that    Clendennin   'was 
bound  to  pay  the  note  at  all  events  and  that 
in  taking  the  assignment  he  took  his  chancra 
of  recovering  a  questioned  claim  against  the 
estate.     [1]  In  this  state  of  the  proofs  the 
learned  trial  Judge  conceived  that  O'Roarke 
bad  an  interest  In  the  claim  now  in  snit  and 
excluded  his  evidence  as  to  the  services  ren- 
dered the  deceased ;  the  necessary  resnlt  was 
that  he  directed  a  verdict  for  the  defendant 
In  this  course  he  fell  Into  error.    Onr  stat- 
ute has  removed  the  common-law  disability 
arising  out  of  a  witness'  Interest  and  per- 
mits that  Interest  to  be  shown  for  the  sole 
purpose  of  affecting  his  credit;    his  credit 
as  a  witness,  however,  is  a  question  for  the 
jury  and  not  for  the  court    The  ruling  can- 
not be  Justified  on  the  ground  that  the  de- 
fendant was  sued  in  a  representative  capac- 
ity for  the  plaintiff  is  not  a  party  to  the 
record.    The  case  is  within  the  rule  of  Col- 
1«»  V.  Wolverton,  65  N.  J.  Law,  279,  47  AtL 
^6.    The  only  difference  between  the  two 
cases  is  that  in  Cullen  t.  Wolverton  the  con- 
sideration expressed  in  the  assignment  was 
equal  to  the  amount  of  the  claim,  and  in 
this  case  it  is  less.    That  difference  does  not 
affect  the  principle  involved.    What  we  de- 
cided In  Cullen  v.  Wolverton  was  that  the 
assignor  was  a  competent  witness  when  l>e 
had  in  fact  parted  with  the  daim  to  ttie 
assignee  in  good  faith.    The  present  case 
differs  from  Platner  v.  Ryan,  Ex'r,  76  N.  J. 
Law,  239,  69  Atl.  1007.    There  the  court  re- 
jected evidence  convincing  If  true,  that  the 
assignment  was  made,  not  in  good  faith,  but 
solely  for  the  purpose  of  qualifying  the  as- 
signor as  a  witness,  and  the  Supreme  Court 
said  that  when  such  a  condition  was  shown 
to  exist  the  court  should  stay  proceedings 
until  the  declaration  is  amended  by  an  aver- 
ment In  accordance  with  the  fact  that  the 
suit  was  brought  for  the  use  and  benefit  of 
the  assignor.     Here  tlie  evidence  whoi  the 
questioned  ruling  was  made  was  uncontra- 
dicted   that   O'Rourke    had   in   good  faith 
parted  with  all  interest  in  the  claim.    He 
may  as  a  prudent  man  have  been  very  will- 
ing to  pay  bis  debt  and  obtain  Clendennin's 
note  for  an  amount  less  than  his  claim,  and 
to  leave  the  risk  and  expense  of  the  neces- 
sary litigation  to  Clendennin.    The  fact  that 
he  may  be  interested  in  Clendennin's  snc- 
cess  in  the  litigation  because  It  makes  more 
probable  the  ultimate  payment  of  the  note 
is  of  no  moment     The  interest  that  under 
proper  practice  might  disqualify  him  as  a 
witness  Is  not  the  indirect  interest  of  a  cred- 
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itor  of  the  plaintiff  In  the  action,  bnt  a  di- 
rect property  Interest  In  the  recovery  Itself, 
so  that  the  suit  may  be  said  to  be  in  a  le- 
gal sense  for  the  use  and  benefit  of  the  as- 
signor. 

The  Judgment  mnst  be  reversed,  and  a 
venire  de  novo  awarded. 

[2]  Since  this  necessitates  a  new  trial,  we 
onght.  In  order  to  avoid  possible  misappre- 
hension, add  a  word  as  to  the  second  plea. 
This  plea  avers  that  the  assignment  was 
not  made  In  good  faith  and  for  a  valuable 
consideration,  and  that  the  real  owner  and 
real  plaintur  Is  O'Rourke.  At  the  trial  the 
plaintlfF  seems  to  have  been  allowed  to  trav- 
erse this  plea  orally.  Without  approving 
this  practice,  we  think  It  enongh  to  say  that 
an  issue  thus  Joined  if  meant  as  it  must 
have  been  only  to  raise  the  question  of  the 
competency  of  the  assignor  as  a  witness  was 
not  an  issne  for  the  Jury.  It  was  one  of 
those  preliminary  questions  of  fact  that  are 
necessarily  decided  by  the  court,  resembling 
the  qnestion  of  the  admissibility  of  confes- 
sions  in  criminal  cases  (State  v.  Young,  67  N. 
J.  Law,  223,  51  Att.  839)  and  of  dying  dec- 
larations (State  V.  Monich,  74  N.  J.  Law, 
522,  64  Atl.  1016;  Wigmore  on  Evidence,  H 
487,  861.  1451,  2550). 


KRAUT  V.  PUBLIC  SEttVICB  RY.  C». 

(Court  of  Bhrrocs  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(StfUabut  ly  the  Court.) 

1.  Stbebt  Railboads  (I  85*)  —  Opebahon— 
RiOHTB  IN  Stbeets. 

The  general  principle  governing  the  rela- 
tion of  the  street  railway  to  the  traveling  pub- 
lic is  that  their  respective  rights  in  the  public 
highway  mnst  be  exercised  by  each  of  them, 
with  due  regard  to  the  rights  of  the  other,  in  a 
reasonable  and  duly  careful  manner. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  193, 195;   Dec.  Dig.  S  85.*] 

2.  Stbist  RArL^OADs  (i  93*)— Opebatioh— 
CoKTBOL  or  Cab. 

It  is  the  duty  of  the  motorman  of  a  street 
railwaj;  car,  when  approaching  a  crosswalk,  to 
have  his  car  so  far  under  control  that  he  will 
not  endanger  the  safety  of  pedestrians  engaged 
in  the  lawful  and  customary  use  of  such  cross- 
walk. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  195-200 ;   Dec.  Dig.  $  93.*] 

3.  Stbeet  Raii,boad8  (§  117*) — Opebation— 
Actions  fob  Injubieht— Question  fob  Juby 
— NeoLtIOKnce  of  Defendant. 

Where  the  plaintiff,  who  was  walking  up- 
on a  crosswalk  of  a  public  highway,  was  struck 
by  a  street  railway  car,  running  at  a  "pretty 
fair  rate  of  speed,  as  he  was  passing  over  the 
last  rail  of  the  track,  and  the  evidence  tended 
to  show  that  the  motorman,  when  50  feet  away, 
ought  to  have  seen  the  plaintiff  when  he  was 
5  feet  from  the  track,  it  was  open  to  the  jury 
to  find  either  that  the  motorman  did  not  make 
proper  effort  to  prevent  the  collision,  or  that 
the  inability  to  stop  the  car  was  due  to  its  ex- 
ceasive  and  unlawtul  rate  of  speed,  and  the 
question    oi    the    negligence    of    the    defendant 


company  was,  therefore,  property  submitted  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |S  239-257;  Dec.  Dig.  ! 
117.*] 

4.  Stbbet   Railroads    (|  98*)— Opbration— 
Pkbsonal  Injubies— Cohtbibutobt   Nko- 

UOENCK. 

A  pedestrian  upon  a  crosswalk,  where  he 
might  reasonably  assume  that  the  motorman  of 
a  street  railway  car  would  expect  pedestrians  to 
cross  and  would  have  the  car  under  proper  con- 
trol accordingly,  bad  a  right  to  exi>ect  that  the 
motorman  would  respect  his  right  to  cross  the 
street  if  he  was  in  position  to  justify  such 
crossing,  under  a  reasonable  belief  that  he  could 
safely  do  so  if  both  he  and  the  motorman  ex- 
ercised reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  204-208;  Dec  Dig.  {  98.*) 

5.  Street  Raiiaoads   (8  117*)— OPEatAXiON— 

CONTBIBUTOBT    NEOUOENC^-QXTESTION    FOB 
JUBT. 

Where,  from  the  testimony,  the  jury  could 
legitimately  find  that  when  the  plaintiff,  after 
looking  when  five  feet  away  from  the  defend- 
ant's trolley  track  laid  in  a  public  highway, 
started  to  cross  the  track,  it  was  apparently 
safe  for  him  to  do  so  under  the  conditions  with- 
in his  observation,  one  of  which  was  a  trolley 
car  running  at  a  "pretty  fair  rate  of  speed" 
and  sufficiently  distant  to  be  checked,  or,  if 
need  be,  stopped,  before  it  reached  him,  the 
question  of  the'  plaintiff's  contributory  negli- 
gence was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §|  239-267;  Dec.  Dig.  t 
117.*] 

Error  to  Supreme  Court 

Action  by  Fred  Kraut  against  the  Public 
Service  Railway  Company.  From  a  Judg- 
ment of  the  Supreme  Court  (79  N.  J.  Law, 
408,  75  Atl.  165),  reversing  a  judgment  for 
plaintiff,  he  brings  error.  Judgment  of  Su- 
preme Court  reversed,  and  Judgment  of  the 
district  court  affirmed. 

Ralph  E.  Lnm  (Lum,  Tamblyn  &  Ck>lyer. 
on  the  brief),  for  plaintiff  in  error.  Leonard 
J.  Tynan  and  Duane  B.  Minard,  for  defend- 
ant In  error. 

TRENCHARD,  J.  This  action  was  brought 
in  the  Second  district  court  of  the  dty  of 
Newark.  The  Jury  found  a  verdict  for  the 
plaintiff.  On  appeal  to  the  Supreme  Court 
the  Judgment  entered  upon  the  verdict  was 
reversed.  79  N.  J.  Law,  408,  75  Atl.  165. 
This  writ  of  error  brings  up  for  review  such 
Judgment  of  the  Supreme  Court  The  suit 
was  brought  to  recover  damages  resulting  to 
the  plaintiff  below  by  reason  of  his  having 
been  struck  by  a  trolley  car  of  the  defendant 
company  while  he  was  crossing  Broad  street 
in  the  dty  of  Newark.  At  the  trial,  the  only 
testimony  as  to  the  happening  of  the  acci- 
dent was  that  of  the  plaintiff  himself.  On 
his  direct  examination  be  testified  that  he 
was  crossing  Broad  street  at  a  crosswalk 
near  the  corner  of  Broad  and  Market  streets; 
that  when  he  was  5  or  6  feet  distant  from 
the  north-bound  track  be  looked  and  saw  a 
car  45  or  50  feet  away  coming  at  a  "pretty 
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fair  rate  of  speed"  towards  him  on  that 
track;  that  he  proceeded  to  cross,  and,  as 
he  was  stepping  over  the  last  rail,  Ma  foot 
was  struck  by  the  car  and  he  was  Injured. 
On  cross-examination,  at  one  point  he  testi- 
fied that  be  was  Just  starting  from  the  side- 
walk, and  at  another,  that  he  was  about  "5, 
10,  or  11  feet"  from  the  sidewalk,  when  he 
saw  the  car  45  or  50  feet  away.  While  It 
thus  appears  that  his  testimony  upon  direct 
examination  and  cross-examination  is  not  In 
entire  harmony,  due  probably  to  hla  imper- 
fect understanding  of  the  English  language, 
yet  It  was  clearly  open  to  the  Jury  to  Infer 
that  the  facts  of  the  case  were  exhibited  by 
his  direct  examination.  We  are  unable  to 
agree  with  the  Supreme  Court  that  a  verdict 
should  have  been  directed  for  the  defend- 
ant upon  the  ground  of  the  contributory  neg- 
ligence of  the  plaintift.  On  the  contrary,  we 
are  of  opinion  that  the  case  was  properly 
submitted  to  the  Jury. 

[1]  The  general  principle  governing  the  re- 
lation of  the  street  railway  to  the  traveling 
public  is  that  their  respective  rights  in  the 
public  highway  must  be  exercised  by  each  of 
them,  with  due  regard  to  the  rights  of  the 
other,  in  a  reasonable  and  diily  careful  man- 
ner. Glasco  v.  Jersey  City  H.  &  P.  St.  Ry. 
Co.,  79  AU.  368;  Migans  v.  Jersey  City  H. 
&  P.  St  Ry.  Co.,  76  N.  J.  Law,  535,  70  Atl. 
168. 

[2]  It  was  the  duty  of  the  motorman,  when 
approaching  the  crosswalk,  to  have  his  car 
so  far  under  control  that  he  would  not  en- 
danger the  safety  of  pedestrians  engaged  in 
the  lawful  and  customary  use  of  such  cross- 
walk. Consolidated  Traction  Co.  v.  Glynn, 
59  N.  J.  Law,  432,  37  Atl.  66;  Searles  v.  Eliz- 
abeth, etc.,  Ry.  Co.,  70  N.  J.  Law,  388,  57 
Ati.  134. 

[3]  Whether,  in  the  present  case,  there  was 
negligence  in  the  operation  of  the  car  which 
collided  with'  the  plaintiff  using  the  cross- 
walk depends  largely  upon  the  speed  of  the 
car  and  the  distance  which  the  car  had  to 
go  at  the  time  the  motorman  saw,  or  ought 
to  have  seen,  the  plaintiff  in  the  act  of  cross- 
ing the  track.  Zolpher  v.  Camden  Sub.  Ry. 
Co.,  69  N.  J.  Law,  417,  55  Atl.  249.  From 
the  testimony  of  the  plaintiff,  the  Jury  was 
Justified  in  concluding  that  the  motorman, 
when  50  feet  away,  ought  to  have  seen  the 
plaintiff  within  5  feet  of  the  track,  crossing 
upon  the  crosswalk.  It  was  undisputed  that 
the  motorman  was  then  driving  the  car  at  a 
"pretty  fair  rate  of  speed."  it  traveled  50 
feet  while  the  plaintiff  was  traveling  about 
10  feet.  It  was,  therefore,  open  to  the  Jury 
to  find  either  that  the  motorman  did  not 
make  proper  effort  to  prevent  the  collision, 
or  that  the  inability  to  stop  the  car  was  due 
to  its  excessive  and  unlawful  rate  of  speed. 
The  question  of  the  negligence  of  the  defend- 
ant was,  therefore,  properly  submitted  to  the 
Jury.    We  are  also  of  the  opinion  it  could  not 


be  said  as  a  matter  of  law  that  the  plaintiff 
was  guilty  of  contributory  negligence. 

[4]  The  plaintiff-  was  upon  a  crosswalk, 
where  he  might  reasonably  assume  that  the 
motorman  would  expect  pedestrians  to  cross, 
and  would  have  the  car  under  proper  control 
accordingly;  and  the  plalptiff  had  a  right  to 
expect  that  the  motorman  would  respect  his 
right  to  cross  the  street  if  he  was  in  posi- 
tion to  Justify  such  crossing  under  a  reason- 
able belief  that  he  could  safely  do  so  if 
both  he  and  the  motorman  exercised  reason- 
able care.  Bauer  v.  North  Jersey  St  Ry.  Co., 
74  N.  J.  Law,  624,  65  Atl.  1037. 

[5]  From  the  testimony  the  Jury  coald  le- 
gitimately find  that  when  the  plaintiff,  after 
looking  when  6  feet  from  the  track,  started 
to  cross,  it  was  apparently  safe  for  him  to 
do  so  under  the  conditions  within  bis  otH 
servatlon,  one  of  which  was  a  trolley  car 
running  at  a  "pretty  fair  rate  of  speed"  and 
sufBciently  distant  to  be  checked,  or,  if  need 
be,  stopped  before  it  should  reach  him.  The 
question  of  the  plaintiff's  contrlbntory  neg- 
ligence was,  therefore,  properly  submitted  to 
the  Jury  In  the  district  court  Migans  v. 
Jersey  City,  H.  &  P.  Ry.  Co.,  76  N.  J.  Law, 
535,  70  Atl.  168;  Bauer  v.  North  Jersey  St 
Ry.  Co.,  74  N.  J.  Law,  624,  65  Atl.  1037. 

The  Judgment  of  the  Supreme  Court  will 
be  reversed,  and  the  Judgment  of  the  district 
court  affirmed. 


ALLGAIR  V.  HICKMAN  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(Sylldbiu  hy  the  Court.) 

Appeal  and  Ebbos  (|  66*)— Revibw— Jubis- 

DicTioN— Final  Judouents. 

Review  by  writ  of  error  is  limited  to  judg- 
ments that  are  in  their  nature  final ;  the  cor- 
rection of  mistaken  decisions  in  interlocutory 
matters  being  postponed  until  the  event  of  the 
litigation  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  329-343;  Dec  Dig.  i  66. *J 

Error  to  Supreme  Court 

Action  by  Joseph  Aligair  against  S.  K. 
Hickman  and  Jonathan  M.  Blew.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Dismissed. 

See,  also,  81  AU.  663. 

Cteorge  S.  Sllzer  and  John  A.  Coan,  for 
plaintiff  in  error.  John  Boyd  Avis,  for  de- 
fendants in  error. 

PITNET,  C.  It  appears  from  the  state  of 
the  case  that  on  September  23,  1910,  Hide- 
man  and  Blew  (now  defendants  in  error) 
presented  a  petition  to  the  court  of  common 
pleas  of  Middlesex  county,  under  section  10 
of  the  "act  to  regulate  the  sale  of  spirituous 
vinous,  malt  and  brewed  liquors,"  etc,  com- 
monly known  as  the  "W^erts  Act"  (P.  L.  1889, 
p.  77 ;  Gen.  Stat.  p.  1810),  as  amended  by  sec- 
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tlon  S  of  chapter  117  of  tb«  Laws  of  1906, 
commonly  known  as  the  "Bishops'  Act"  (P. 
L.  1906,  p.  199),  praying  that  the  license  of 
Joseph  AUgalr  (now  plaintiff  in  error)  to 
keep  an  inn  and  tavern  might  be  revoked  and 
annulled  because  of  certain  alleged  violations 
of  law  spedflcally  set  forth  in  the  i)etitlon. 
Upon  the  filing  of  this  petition  the  court  of 
common  pleas  made  an  order  requiring  All- 
galr  to  show  cause  before  that  court  on  Oc- 
tober 11,  1910,  why  his  license  should  not  be 
revoked  and  annulled.  On  October  10th  a 
writ  of  certiorari  was  allowed  by  one  of  the 
Justices  of  the  Supreme  Court  at  the  in- 
stance, of  Allgair  as  prosecutor,  and  was  is- 
sued out  of  that  court,  returnable  October 
28th,  for  reviewing  the  order  to  show  cause, 
together  with  the  petition  of  Hickman  and 
Blew,  "and  all  matters  touching  the  same." 
This  writ  of  certiorari  was  presented  to 
Judge  I^on  of  the  Middlesex  Common  Pleas 
on  October  11th  while  he  was  engaged  in  tak- 
ing the  testimony  of  the  parties  pursuant  to 
the  order  to  show  cause.  Counsel  for  the 
prosecutor,  upon  presenting  the  writ,  insisted 
that  it  had  the  effect  of  staying  all  further 
proceedings  in  the  common  pleas.  To  this  in- 
sistment  Judge  Lyon  acceded,  so  that  after 
bearing  some  testimony  introduced  by  the 
petitioners  he  proceeded  no  further  with  the 
matter.  The  return  to  the  writ  of  certiorari 
brought  before  the  Supreme  Court  only  the 
petition  of  September  23d,  with  the  affi- 
davits accompanying  it  and  the  order  to 
show  cause.  The  Supreme  Court  gave  leave 
to  the  parties  to  take  depositions  to  .be  used 
upon  the  argument  of  the  certiorari,  and  un- 
der this  leave  certain  evidence  was  taken, 
and  among  other  things  the  occurrences  in 
the  court  of  common  pleas  on  October  11th, 
the  return  day  of  the  order  to  show  cause,  In- 
cluding the  presentation  of  the  writ  of  cer- 
tiorari to  Judge  Lyon,  were  thus  put  in  evi- 
dence. The  Supreme  Court  also  made  an  or- 
der calling  upon  the  court  of  common  pleas 
to  certify  certain  facts  respecting  the  pro- 
cedure had  before  that  court,  and  a  certifica- 
tion was  made  accordingly. 

The  principal  ground  upon  which  the  prose- 
cutor asked  the  Supreme  Court  to  reverse 
and  set  aside  the  order  to  show  cause  was 
that  the  court  of  common  pleas  had  no  Ju- 
risdiction to  determine  the  controversy,  be- 
cause the  petition  of  Hickman  and  Blew  was 
not  verified  in  the  manner  required  by  the 
statute ;  among  other  reasons,  because  the  pe- 
titioners, who  had  in  afifldavlts  annexed  to 
the  petition  sworn  that  the  matters  and 
things  therein  set  forth  were  true,  had  in 
fact  no  personal  knowledge  whatever  upon 
the  subject-matter  of  the  petition;  the  in- 
sistence being  that  the  affidavits  did  not  con- 
stitute a  sufficient  vertiflcatlon  of  the  petition 
within  the  intendment  of  section  10  of  the 
Werts  act  as  amended  by  the  Bishops'  act 
Certain  other  questions  were  raised  as  the 
basis  of  the  contention  of  the  prosecutor  that 
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the  court  of  common  pleas  was  without  Ju- 
risdiction over  the  controversy. 

The  matter  was  brought  on  for  argument 
by  consent  of  parties  before  Justice  Bergen, 
sitting  alone  for  the  Supreme  Court,  with  the 
result  that  he  overruled  the  objections  of  the 
prosecutor,  and  an  order  was  made  dismiss- 
ing the  writ  of  certiorari  and  remitting  the 
record  to  the  court  of  common  plea's,  to  be 
there  proceeded  with  according  to  law  and 
the  practice  of  that  court.  It  is  this  order 
or  Judgment  of  the  Supreme  Court  that  is 
brought  before  us  for  review  under  the  pres- 
ent writ  of  error,  and  the  question  arises,  in 
limine,  whether  the  proceedings  have  reach- 
ed such  a  stage  as  to  admit  of  review  by  this 
court. 

It  will  be  observed  at  once  that  neither  the 
court  of  common  pleas  nor  the  Supreme 
Court  has  rendered  any  Judgment  that  Is  dis- 
positive of  the  matters  In  litigation.  The 
court  of  first  instance  made  only  an  order  to 
show  cause  as  the  necessary  preliminary  of  a 
hearing  before  that  court  of  the  merits  of 
the  controversy.  Such  hearing  was  Inter- 
rupted in  its  course  by  the  issuance  and  serv- 
ice of  a  writ  of  certiorari.  The  Supreme 
Court  dismissed  that  writ,  but  rendered 
thereon  no  Judgment  that  was  finally  disposi- 
tive of  the  rights  of  the  parties ;  on  the  con- 
trary, it  remitted  the  record  to  the  court  of 
common  pleas,  to  be  there  proceeded  with  ac- 
cording to  law. 

Counsel  for  the  plaintUt  in  error  cites 
Mowery  v.  Camden,  49  N.  J.  Law,  106,  6  Atl. 
438,  and  other  cases,  to  support  the  conten- 
tion that  when  a  special  tribunal  is  proceed- 
ing summarily  tn  a  matter  over  which  it  has 
not  legally  acquired  Jurisdiction  It  is  within 
the  discretion  of  the  Supreme  Court  to  allow 
a  certiorari  to  review  its  action  before  the 
final  determination  of  the  matter.  This  may 
be  conceded,  at  least  with  respect  to  cases 
where  the  writ  of  certiorari  is  Issued  pur- 
suant to  the  general  supervisory  power  of 
the  Supreme  Court  over  inferior  tribunals, 
as  distinguished  from  the  use  of  the  cer- 
tiorari as  a  substitute  for  the  writ  of  error. 
See  Hinchman  ▼.  Cook,  20  N.  J.  Law,  271, 
272 ;  Mowery  v.  Camden,  49  N.  J.  Law,  106, 
109,  6  Atl.  438 ;  State,  Hoxsey,  Pros.,  v.  City 
of  Paterson,  39  N.  J.  Law,  489,  498. 

But  that  does  not  dispose  of  the  very  dif- 
ferent question  now  presented,  which  is 
whether  the  order  or  Judgment  of  the  Su- 
preme Court  made  in  the  certiorari  matter 
is  reviewable  by  this  court  Our  review  by 
writ  of  error  is  limited  to  Judgments  that  are 
in  their  nature  final,  the  correction  of  mls^ 
taken  decisions  in  Interlocutory  matters  be- 
ing postponed  until  the  event  of  the  litiga- 
tion appears.  Gen.  Stat.  p.  1391,  }  1 ;  Eames 
V.  Stiles,  31  N.  J.  Law,  490,  494 ;  Tomllnson 
V.  Armour  &  Co.,  75  N.  J.  Law,  748,  70  Atl. 
314,  19  L.  R.  A.  (N.  S.)  923 ;  Defiance  Fruit 
Co.  V.  Fox,  76  N.  J.  Law,  482,  70  AtL  460,  and 
cases  cited. 
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Upon  consideration,  it  is  deemed  clear  that 
the  Judgment  we  are  asked  to  review  is  not 
at  all  dispositive  of  tlie  controversy  between 
the  parties.  Should  we  affirm  the' decision 
of  the  Supreme  Court,  it  would  still  be  neces- 
sary for  the  court  of  common  pleas  to  pro- 
ceed with  the  hearing  and  render  Judgment 
thereon,  and  that  Judgment  would  then  be 
the  subject-matter  of  review  by  the  Supreme 
Court  either  on  certiorari  or  on  writ  of  er- 
ror (we  do  not  need  to  decide  which),  and 
the  Judgment  of  the  Supreme  Court  thereon 
would  be  subject  to  review  by  writ  of  error 
out  of  this  court  On  the  other  hand,  should 
we  reverse  the  decision  of  the  Supreme  Court, 
we  are  still  left  without  the  materials  for 
the  rendition  of  a  final  Judgment,  for  the 
matters  of  fact  which  are  alleged  as  the  basis 
of  the  legal  contentions  of  the  plaintiff  in  er- 
ror remain  unsettled. 

It  seems  clear,  therefore,  that  the  present 
writ  of  error  ia  premature  and  should  be 
dismissed. 


UNITED  ELECTRIC  CO.  OF  NEW  JERSEY 

et  al.   V.   MUTUAL   BENEFIT   ELBC- 

TRIO  LIGHT  &  POWER  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

(8yJlal>u»  by  the  Court.) 

3.  Municipal  Cobporations  (i§  680,  681*)— 
Control  of  Streets  —  Statutory  Provi- 
sions. 

By  the  act  of  March  28,  1891,  establishing 
boards  of  street  and  water  commisEioners  in 
cities  of  the  first  class  (P.  L.  1891,  p.  249;  1 
Gen.  Stat  189S,  p.  466),  control  over  streets, 
for  the  purjxwe  of  passing  an  ordinance  author- 
izing the  construction  and  maintenance  therein 
of  conduits  and  wires  for  the  supply  and  dis- 
tribution of  electricity,  was  taken  from  the 
common  council  and  lodged  in  the  board  of 
street  and  water  commissioners ;  and  the  act  of 
April  21,  1896,  relating  to  electric  light,  heat, 
and  power  companies  (P.  L.  1896,  p.  322),  did 
not  nave  the  effect  of  restoring  such  control  to 
the  common  council. 

[Ed.   Note. — For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  H  680,  681. •] 
2.  Former  Decision  Followed. 

Oliver  V.  Jersey  City,  63  N.  J.  Law,  634, 
635,  44  Atl.  709,  48  L.  R.  A.  412,  76  Am.  St 
Rep.  228,  affirming  63  N.  J.  Law,  96,  101,  42 
AO.  782,  foUowed. 

Error  to  Supreme  Court 

Action  by  the  United  Electric  Company  of 
New  Jersey  and  others  against  the  Mutual 
Benefit  Electric  Light  &  Power  Company  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Affirmed. 

John  Milton,  for  plaintiffs  in  error.  Wil- 
liam D.  Edwards  and  Frank  Bergen,  for  de- 
fendants in  error. 


PITNEY,  0.  [1]  This  writ  of  error  brings 
under  review  a  Judgment  of  the  Supreme 
Court,  setting  aside  as  ultra  vires  an  ordi- 


nance of  the  mayor  and  aldermoi  of  Jersey 
City  granting  consent  to  the  Mutual  Benefit 
Electric  Light  &  Power  CJompany  to  open  tbe 
streets  of  Jersey  City  and  lay  therein  con- 
duits and  wires  for  the  supply  and  dlstrlbn- 
tion  of  electricity  for  light,  heat,  and  powo' 
purposes.  The  Supreme  Court  held  that  tlie 
power  to  adopt  such  an  ordinance  was  lodg- 
ed solely  in  the  board  of  street  and  ^^ater 
commissioners  of  the  city,  to  the  exclnsion 
of  the  common  council  or  board  of  aldermen, 
following  the  decision  of  the  same  court  in 
the  similar  case  of  United  Electric  Co.  t. 
Newark,  77  N.  J.  Law,  104,  71  AU.  237.  Tbat 
decision  was  based  upon  two  grounds,   viz.: 

First,  that  by  the  act  of  March  28,  1S91. 
establishing  in  cities  of  the  first  class  boards 
of  street  and  water  commissioners  (I*.  L. 
1891,  p.  249;  1  Gen.  Stat  1895,  p.  465).  con- 
trol over  streets,  for  the  purpose  of  passini; 
such  an  ordinance  as  the  one  in  question. 
was  taken  from  the  common  council  and 
lodged  in  the  board  of  street  and  water  com- 
missioners; and  that  the  act  of  April  21. 
1896,  entiUed  "An  act  relating  to  dectrlc 
light,  heat  and  power  companies"  (P.  L,. 
1896,  p.  322),  which  contains  in  its  second 
section  a  proviso  that  "no  public  street  sball 
be  opened  for  the  purpose  of  laying  any  snob 
pipes,  conduits  or  wires,  without  the  consent 
of  the  board  of  aldermen  or  common  council 
of  such  city,"  did  not  have  the  effect  of  re- 
storing such  control  to  the  common  council. 
because,  as  held  by  this  court  in  Oliver  v. 
Jersey  City,  63  .N.  J.  Law,  634,  635,  44  AU. 
709,  48  L.  R.  A.  412,  76  Am.  St  Kep.  228.  af- 
firming 63  N.  J.  Law,  96,  101,  42  AU.  782,  7S3. 
the  phrase  "board  of  aldermen  or  common 
council"  in  such  an-  act  is  used  in  the  gener- 
al sense  of  "governing  body,"  and  points  to 
the  board  of  street  and  water  commissioners 
as  such  governing  body,  so  far  as  tbe  act  of 
1896  refers  to  citiescof  the  first  class  having 
such  boards. 

[2]  The  Supreme  Court  properly  deemed 
tbe  decision  of  this  court  in  the  Oliver  (3ase 
to  be  in  point  and  controlling  upon  this  ques- 
tion. We  adhere  to  the  view  expressed  in 
that  case.  Applying  the  reasoning  to  the 
case  before  us,  it  Is  not  improper  to  point 
out  that  if  we  should  attribute  to  the  phrase 
"board  of  aldermen  or  common  conncQ," 
as  used  in  the  act  (P.  L.  1896,  p.  322),  a  lit- 
eral signification,  it  would  result  In  giving  to 
that  act  the  force  of  an  amendment  to  the 
act  of  1891,  although  the  title  of  the  act  of 
1896  discloses  no  purpose  to  alter  tbe  law  re- 
specting municipal  coriMratlons. 

Secondly,  the  Supreme  Court,  in  United 
Electric  Co.  ▼.  Newark,  77  N.  J.  Law,  107. 
71  Atl.  237,  expressed  the  opinion  that  tbe 
power  to  pass  the  ordinance  there  In  ques- 
tion, if  lodged  in  the  common  council  by  the 
act  of  1896  referred  to,  was  retransferred  to 
the  board  of  street  and  water  commissioners 
by  a  supplement  to  the  act  of  1891,  passed  in 
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1S97  (P.  L.  1897,  p.  248).    Upon  this  question 
we  prefer  to  express  no  opinion. 

The  Judgment  under  review  should  be  af- 
firmed. 


HARRISON  T.  BOROUGH  OF  MADISON 

et  al. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

MuNiciPAi.  CoBPoaATioNS  (|  147*)— De  Facto 

Officers— AuTHOBiTY. 

A  de  facto  mayor  of  a  borough  who  acts 
under  color  of  authority  may  approve  an  ordi- 
nance, and  his  approval  gives  it  validity. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  324,  825;  Dec.  Dig. 
S  147.*] 

Error  to  Supreme  Court. 

Certiorari  by  Carrie  L.  Harrison  to  review 
an  ordinance  of  the  Borough  of  Madison. 
There  was  a  Judgment  of  the  Supreme  Court 
(78  Atl.  665)  affirming  the  ordinance,  and 
plaintiff  brings  error.    Affirmed. 

Frank  H.  Sommer,  for  plaintiff  in  error. 
Cliarles  A.  Rathbun,  for  defendants  in  error. 

PER  CURIAM.  We  agree  with  the  view 
expressed  by  the  Supreme  Court  tliat  at  the 
time  of  the  adoption  of  the  ordinance  under 
review  Mr.  Downs  was  de  facto  mayor  of 
the  borough  of  Madison,  acting  under  color 
of  authority,  and  that  his  approval  of  the 
ordinance  was  therefore  sufficient  to  give  it 
validity.  We  find  it  unnecessary  to  express 
an  opinion  upon  the  question  whether  he  was 
de  Jure  mayor. 

The  Judgment  under  review  should  be  af- 
firmed. 


MELLON  V.  VICTOR  TALKING  MAOH.  (X). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(Syllabui  by  the  Court.) 

1.  Mastsb  and  Sebvant  ({  286*)— Injuries 
TO  Servant— Actions— QuESTioH  fob  Juby. 

When  a  press  upon  which  a  servant  is 
working  becomes  out  of  order,  and  the  servant 
complams  of  such  defective  condition  to  the 
representative  of  the  master,  who  promises  to 
repair  it,  and  orders  the  servant  to  go  back  to 
work,  and  the  servant  resumes  work,  relying 
upon  such  promise,  and,  three  days  afterward, 
is  injured  by  reason  of  such  defective  condition 
of  the  press,  the  question  of  the  master's  neg- 
ligence is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1010-1050;  Dec.  Dig.  § 
286.*] 

2.  Mabtbb  and  Sebvant  ((  221*)— Injubies 
TO  Sebvant- AssmiEO  Risks. 

While  the  servant  assumes  not  only  the 
ordinary  risks  Incident  to  the  employment,  bnt 
as  well  all  risks  arising  and  becoming  known  to 
him  daring  his  service,  yet  the  master,  by  prom- 
ising to  amend  a  defect  complained  o^  as  an 
inducement  to  the  servant  to  continue,  forth- 
with takes  from  the  servant  the  risk^  and  there- 
after, nntil  the  time  fixed  for  repair,   assumes 


it,  unless  the  danger  from  it  Is  bo  great  or  so 
imminent  that  a  person  of  ordinary  prudence 
would  not  continue  in  the  employment  after 
the  discovery  of  the  condition.  Where  the 
promise  is  general  and  indefinite  the  master's 
undertaking  runs  for  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  638-647;  Dec  Dig.  i 
221.*) 

3.  Master  and  Servant  (§  289*)— Injuries 
TO  Servant— Questions  fob  Juby  — As - 
BUKPTioN  OF  Risk. 

Whether  the  danger  from  a  defective  ma- 
chine is  so  great  or  so  imminent  that  a  rea- 
sonably prudent  person  would  not  continue  in 
the  employment  after  the  discovery  of  the  con- 
dition, even  though  the  master  had  promised  to 
repair  it,  is  a  question  for  the  jury,  when,  from 
the  evidence,  opposite  conclusions  may  be  rea- 
sonably drawn. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1089-1132 ;  Dec.  Dig.  S 
289.*] 

4.  Master  and  Sebvant  (|  288*)— Injuries 
TO  Servant  —  Questions  fob  Jubt— As- 
sumption OF  Risk. 

Whether  the  lapse  of  three  days  is  a  rea- 
sonable time  for  the  servant  to  incur  the  risk 
in  the  expectation  that  the  master  will  per- 
form his  promise  to  repair,  is  a  question  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  1068-1088 ;  Dec.  Dig.  i 
288.*] 

Xlrror  to  Supreme  Court. 

Action  by  Alice  Mellon  against  the  Victor 
Talking  Machine  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

See,  also,  77  N.  J.  Law,  670,  78  Atl.  404. 

GaskUl  &  Gaskill,  for  plaintiff  in  error. 
John  F.  Hamed  and  Wescott  &  Wescott, 
for  defendant  in  error. 

TRENCHARD,  J.  The  plaintiff  below 
sued  to  recover  damages  for  personal  inju- 
ries. She  obtained  a  verdict  at  the  Cam- 
den circuit,  and  the  Judgment  entered  there- 
on Is  here  for  review. 

At  the  trial  the  Jury  was  Justified  in  find- 
ing from  the  evidence,  if  they  believed  it, 
the  following  matters  of  fact:  The  plain- 
tiff, a  young  woman,  was  employed  by  the 
defendant  company  to  work  at  a  press  in 
the  defendant's  factory.  Her  work  consist- 
ed of  placing  a  disk  between  the  upper  and 
lower  plates  of  the  press  and  removing  it 
after  It  had  been  Impressed  by  the  upper 
plate  descending  by  power  applied  through 
a  belt  When  the  upper  plate  began  to 
ascend  she  loosened  the  disk  with  a  knife 
held  in  one  hand  and  removed  it  with  the 
other.  She  had  nothing  to  do  with  keeping 
the  press  \n  order,  nor  with  starting  or  stop- 
ping it,  nor  with  applying  the  power.  When 
the  press  was  in  normal  condition  and  op- 
eration the  upper  plate  raised  and  lowered 
through  a  space  of  four  inches,  with  uni- 
form and  continuous  speed  and  power. 
When  descending,  a  safety  gate  automat- 
ically  covered,    for    the    protection   of   the 
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workman,  the  space  between  the  upper  and 
lower  plates.  It  required  about  32  seconds 
for  the  upper  plate  to  rise  four  inches  and 
the  same  time  to  descend.  The  weight  of 
the  die  was  250  pounds.  It  operated  under 
a  pressure  of  60  tons.  Three  days  before 
the  accident,  the  press  became  out  of  order 
as  was  manifest  by  the  belt  being  loose  and 
the  safety  gate  "sticking  on  the  top  die." 
Thereupon  the  plaintiff  called  the  attention 
of  the  superintendent  of  the  factory  to  these 
defects,  and  he  told  ber  to  go  back  to  work 
and  he  would  flz  it  On  the  day  of  the 
accident,  and  wbUe  the  plaintiff  was  per- 
forming her  customary  work  of  removing  a 
disk  as  the  upper  plate  was  ascending,  the 
belt  slipped  or  "Jerked"  backward,  and  the 
upper  part  of  the  die  "dropped  like  light- 
ning" and  fractured  the  bones  of  her  band. 

Error  is  assigned  upon  the  refusal  of  the 
trial  Judge  to  nonsuit  the  plaintiff  and  to 
direct  a  Terdict  for  the  defendant.  Both 
motions  were  grounded  mainly  upon  the  con- 
tention that  (1)  no  negligence  on  the  part 
of  the  defendant  was  shown,  and  (2)  that 
the  risk  was  obvious  and  was  assumed  by 
the  plaintifr.  Every  question  raised  and  ar- 
gued may  be  disposed  of  by  a  consideration 
of  the  legal  propriety  of  the  denial  of  these 
motions. 

We  pause  to  remark  that  the  testimony  at 
the  trial  now  under  review  differs  from  that 
considered  when  the  case  was  here  before 
and  reported  in  77  N.  J.  Law,  670,  73  Atl. 
494.  At  that  trial,  as  was  pointed  out  by 
Mr.  Justice  Garrison  in  his  opinion,  the 
plaintiff  testified  that  she  had  been  told, 
when  instructed  how  to  operate  the  press, 
"not  to  operate  tbe  press  If  the  gauge  or 
gate  was  'out  of  order."  At  the  trial  now 
under  review  there  was  no  such  testimony. 
On  the  contrary  the  plaintiff  testified  that 
no  such  thing  had  ever  been  said  to  her,  and 
ber  explanation  of  such  inconsistency  was 
such  as  to  Justify  the  Jury  in  believing  the 
testimony  which  she  gave  upon  the  trial  un- 
der review  if  they  saw  fit  so  to  do.  It  Is 
therefore  not  contended  that  the  rule  laid 
down  In  Card  v.  Wllklns,  61  N.  J.  Law,  296, 
39  Atl.  676,  Is  Involved  In  the  review  of  the 
present  case. 

[1]  We  are  of  opinion  that  the  trial  Judge 
properly  denied  tbe  motions  to  nonsuit  and 
to  direct  a  verdict  The  plaintiffs  evidence 
tended  to  show  that  the  press  upon  which 
she  was  working  became  out  of  order.  It 
is  true  that  the  defendant's  evidence,  on  the 
contrary,  tended  to  show  that  it  was  in  per- 
fect order,  and  hence  their  contention  seems 
to  be  that  the  plaintiff's  Injury  was  due 
solely  to  a  delayed  attempt  upon  ber  part 
to  remove  the  disk,  or  delay  in  removing 
her  hand,  or  both.  But  upon  that  question 
the  plaintiff  was  entitled  to  go  to  the  Jury. 
There  was  not  only  her  testimony  that  tbe 
belt  slipped  or  "Jerked"  backward  and  that 
the  upper  part  of  tbe  die  "came  down  like 
lightning,"   but   there   were  other   drcom- 


stances  which  tended  to  show  that  the  press 
was  out  of  order  and  was  not  working  per- 
fectly and  normally.  When  working  prop- 
erly tbe  upper  plate  descended  slowly  under 
a  pressure  of  60  tons.'  If  it  had  descended 
under  that  pressure  it  would  have  complete- 
ly destroyed  the  plaintlfTs  band.  The  fact 
that  only  the  bones  were  fractured  seems  to 
indicate  that  the  die  fell  of  Its  own  weight, 
which  was  250  pounds  only.  Again,  the 
lower  plate  was  so  hot  as  to  bom  the  band 
if  it  was  allowed  to  rest  upon  it  It  there- 
fore seems  unlikely  that  the  plaintiff 
thoughtlessly  allowed  her  band  to  rest  there 
until  the  slowly  descending  plate  fractured 
her  fingers.  If  it  bad  been  slowly  descend- 
ing, it  seems  more  likely  that  either  the 
pressure  from  above  or  tbe  heat  from  be- 
neath would  have  apprised  ber  of  tbe  dan- 
ger in  ample  time  to  have  enabled  her  to 
withdraw  her  hand  before  it  was  thus  in- 
jured. Moreover,  if  the  press  had  been  in 
order,  the  safety  gate  would  have  covered 
the  space  between  the  upper  and  lower 
plates  as  soon  as  tbe  upper  part  of  tbe  die 
began  to  descend,  either  warning  the  plain- 
tiff of  its  downward  course  or  rendering  It 
Impossible  or  Inconvenient  for  her  to  have 
Introduced  her  hand.  There  are  other  eir- 
cumstances  which  need  not  be  detailed,  some 
of  which  make  for  the  plaintiff,  and  some 
which,  It  is  conceded,  make  against  her,  bat 
enough  has  been  said  to  clearly  demonstrate 
that  the  question  whether  the  press  was  in 
order  was  for  the  Jury. 

The  plaintlfTs  evidence  also  tended  to 
show  that  she  complained  of  such  d^ective 
condition  of  tbe  press  to  tbe  representative 
of  the  defendant;  that  the  latter  promised 
to  repair  it,  and  directed  her  to  go  back  to 
work;  that  the  plaintiff,  relying  upon  such 
promise,  resumed  work  upon  the  defective 
press,  and  three  days  later  was  injured  by 
reason  of  its  defective  condition. 

[2]  The  rule  of  law  is  that,  whUe  tbe 
servant  assumes  not  only  the  ordinary  risks 
incident  to  the  employment,  but  as  well  all 
risks  arising  and  becoming  known  to  bim 
during  his  service,  yet  the  master,  by  prom- 
ising to  amend  a  defect  complained  of,  as 
an  inducement  to  the  servant  to  continue, 
forthwith  takes  from  tbe  servant  the  risk, 
and  thereafter,  until  tbe  time  fixed  for  re- 
pair, assumes  It,  unless  tbe  danger  from  it 
Is  so  great  or  so  imminent  that  a  person  of 
ordinary  prudence  would  not  continue  in  the 
employment  after  tbe  discovery  of  the  con- 
dition. Where  the  promise  is  general  and 
indefinite,  tbe  master's  undertaking  runs  for 
a  reasonable  time.  Paven  v.  Wortben  &  Al- 
drich  Co.,  80  N.  J.  Law,  667,  78  Aa  60S: 
Comer  v.  Meyer,  78  N.  J.  Law,  464,  74  AtL 
497,  29  L.  B.  A.  (N.  S.)  597;  Andrecsik  v. 
New  Jersey  Tube  Co.,  73  N.  J.  Law,  664,  63 
Atl.  719,  4  L.  B.  A.  (N.  S.)  913. 

[3]  In  the  present  case  the  question  wheth- 
er tbe  danger  from  the  defective  press  was 
so  great  or  so  imminent  that  a  person  at 
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ordinary  prudence  would  not  continue  in  the 
employment  after  the  dlBcovery  of  its  con- 
dition, was  for  the  jury,  for  the  reason  that, 
from  the  evidence,  opposite  conclusions 
nolght  be  reasonably  drawn.  Corner  t.  Mey- 
er, 78  N.  3.  Law,  464,  74  Atl.  497,  29  L. 
R.  A.  (N.  SJ  697.  EMdently  both  the  plain- 
tiff and  the  superintendent  of  the  defendant 
company  thought  the  danger  not  so  great  nor 
so  immtnent  that  the  use  of  the  press  should 
be  dlsconttnned. 

[4]  So,  too,  whether  the  lapse  of  tliree 
days  was  a  reasonable  time  for  the  plaintiff 
to  Incur  the  risk  in  the  expectation  that  the 
defendant  would  perform  its  promise  to  re- 
pair, was  a  question  for  the  Jury.  Dowd  ▼. 
Erie  R.  R.  Co.,  70  N.  J.  Law,  452,  57  Atl. 
248. 

Since  the  case  was  properly  submitted  to 
the  Jury,  the  Judgment  of  the  court  below 
will  be  affirmed. 


PROUT  et  al.  t.  PROTTT  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  20,  1911.) 

1.  EVIDEWCK    (I    471*)  —  MaRBIAOE  —  CONCLtJ- 

sioif. 

On  an  issue  of  marriage  between  certain 
persons,  a  question  asked  of  a  witness  who 
knew  them  whether  they  were  living  as  man  and 
wife  was  not  objectionable  as  calling  for  a  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  471.*] 

2.  AFPKAI.    AWD    EBBOB    (I    237*)— OBJW3T10NB 

BEi.ow  —  STjmci«woT— Admission  or  Evi- 

DENCS. 

An  objection  to  a  qaestion  is  nnavailable 
on  appeal  where  it  was  not  made  until  after  the 

SDCStion  was  answered,  in  the  absence  of  a  mo- 
ion  to  strike  out  the  answer,  oi  instruct  the 
jury  to  disregard  it. 

[Ed.  Note.— For  other  casps,  see  Appeal  and 
Error,  Gent  Dig.  U  1386-1388;  Dec.  Dig.  f 
237.*] 

3.  MaBBIAOB  (I  51*>— BVIDBNCS— COBBOBOBA- 

■noN— NoHsxrrr. 

Where  evidence  of  cohabitation,  etc.,  was 
offered  on  an  issue  of  marriage  only  in  corrob- 
oration of  the  proof  of  a  ceremonial  marTiage, 
defendant  was  not  entitled  to  a  nonsuit  unless 
plaintiffs  elect  to  "claim  or  show  on  what  they 
stand"  as  between  a  ceremonial  and  a  common- 
law  marriage. 

[Ed.  Note.— For  other  eases,  see  Marriage, 
Dec.  Dig.  I  61.*] 

4.  ApPKAi,  AND  Brrob  (|  882*)— Rioht  to  AX- 
I.XaK  EBROR— REQnEST  TO  Chaboe. 

Appellants  could  not  object  to  an  instruc- 
tion where  a  request  to  charge  submitted  by 
them  contained  the  same  defect. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3602;   Dec.  Dig.  |  882.*] 

B.  Appeal  and  Erbob  (|  231*)— Objection 
BHMJw—SuinciENOT  —  Admission  of  B!vi- 
DKNCE— Objections. 

An  objection  to  evidence  stating  no  ground 

raises  no  legal  question  for  review. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |  1290;    Dec.  Dig.  {  231;* 

Trial,  Cent  Dig.  Si  194-210.] 


Error  to  Supreme  Court 

Ejectment  by  John  Prout  and  others 
against  Lewis  D.  Prout  and  others.  Judg- 
ment tor  plaintiffs,  and  defendants  bring 
error.    Affirmed  on  opinion  of  Supreme  Court 

The  per  curiam  opinion  of  the  Supreme 
Court  was  expressed  in  the  following  mem- 
orandum: 

"Samuel  Prout  and  Sarah  Martin  lived 
together  from  about  1850  to  about  1870,  as 
plaintiffs  claim,  in  lawful  wedlock.  The 
plaintiffs  are  some  of  the  issue  of  that  al- 
leged marriage. 

"About  1870  Samuel  and  Sarah  separated, 
and  In  1882  Samuel  married  Isabelle  Hen- 
ry, one  of  the  defendants,  and  the  other  de- 
fendant, Lewis  D.  Prout,  is  the  issue  of 
that  marriage.  In  1908  Samuel  died  leav- 
ing real  estate,  and  plaintiffs  now  bring  this 
action  in  ejectm^it  to  recover  possession  of 
their  alleged  undivided  interest  in  such 
lands. 

"The  controversy  at  the  trial  was  nar- 
rowed to  this  question:  Were  Samuel  and 
Sarah  lawfully  married?  The  plaintiffs  re- 
covered a  verdict,  and  this  writ  of  error 
brings  up  for  review  the  judgment  entered 
thereon.  The  assignments  of  error  will  be 
considered   in   the  order   argued. 

[1]  "1.  It  is  first  argued  that  the  judg- 
ment must  be  reversed  because  of  the  tes- 
timony of  a  witness  in  response  to  the  ques- 
tion, 'Were  they  (Samuel  and  Sarah)  living 
there  as  man  and  wife?'  The  witness  an- 
swered. They  were.'  That  was  'objected  to 
as  a  conclusion,'  and  it  is  here  insisted  that 
for  that  reason  the  testimony  was  Illegal. 
We  think  not 

[2]  "But,  if  so,  it  does  not  lead  to  a  re- 
versal, since  it  appears  that  the  objection 
was  not  made  until  after  the  answer  was 
given,  and  there  was  no  motion  made  to 
strike  out  the  answer,  nor  to  instruct  the 
jury  to  disregard  it  Fath  t.  Thompson,  68 
N.  J.  Law,  180,  33  Atl.  391;  Ryan  v.  State, 
60  N.  J.  Law,  83,  86  Ati.  706. 

"2.  There  was  no  error  in  the  admission 
of  evidence  of  the  Bible.  It  was  at  least  cor- 
roborative proof  of  the  alleged  ceremonial 
marriage  between  Samuel  and  Sarah  and  of 
the  birth  of  the  children,  with  respect  to 
both  of  which  matters  there  was  some  in- 
dependent proof. 

[3]  "3.  There  was  no  error  in  the  refusal 
of  Uie  trial  judge  to  nonsuit  the  plaintiffs 
'unless  they  elect  to  claim  or  show  on  what 
they  stand.'  This  motion  was  apparently 
made  because  the  defendants  conceived  that 
some  of  the  testimony  was  offered  to  show 
a  common-law  marriage,  but  such  does  not 
appear  to  have  been  the  plaintiff's  purpose 
Id  submitting  such  proof.  Rather  it  ap- 
pears to  have  been  offered  very  properly  in 
corroboration  of  the  proof  of  an  actual  cer- 
emonial marriage. 


•For  other  < 
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"4.  The  trial  Judge  properly  refused  to  di- 
rect a  verdict  for  the  defendants.  As  we 
have  pointed  out,  there  was  evidence  tend- 
iug  to  show  an  actual  ceremonial  marriage 
between  Samuel  and  Sarah,  which,  If  be- 
lieved by  the  Jury,  Justified  a  verdict  for 
the  plaintiffs. 

"5.  The  request  to  charge,  which  Is  made 
the  subject-matter  of  an  assignment  of  er- 
ror, was  properly  refused  for  the  same  rea- 
son that  the  motion  to  direct  a  verdict  was 
rightfully  denied. 

[4]  "6.  There  was  no  error  in  the  diarge  of 
the  court  Tliat  part  of  it  complained  of 
was  not  only  proper,  but  the  defendants  ac- 
tually requested  the  Judge  to  so  charge  in 
their  eighth  request 

"The  Judgment  of  the  court  below  will 
be  affirmed." 

Jolm  3.  Grandall,  for  plaintiffs  in  error. 
V.  Claude  Palmer,  for  defendants  In  error. 

PER  CURIAM.  Upon  all  points,  exc^t 
the  second,  we  agree  vrith  the  opinion  of 
the  Supreme  Court 

[6]  As  to  the  second,  we  prefer  to  express 
no  opinion,  because  the  record  discloses  that 
no  ground  of  objection  was  stated  at  the 
trial  to  the  introduction  of  the  Bible  in  evi- 
dence, and  therefore,  on  familiar  principles, 
110  legal  question  was  raised  by  the  objection. 

The  judgment  under  review  should  be  af- 
firmed. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  MAYOR  AND  COMMON  COUN- 
CIL OF  CITY  OF  NEWARK  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  1911.) 

MCNICIPAI.    COBFOBATIONa    (f    373*)— BUII.D- 

INO  Contracts— Absionhent  of  Sums  Due 
— Yauditt  as  Against  Claims  fob  Labor 

AND  MATEBIALS. 

A  stipulation  in  a  contract  for  work  for  a 
city  that  10  per  cent  of  the  final  estimate  should 
be  retained  for  one  year  from  the  acceptance  of 
the  work  as  a  guaranty  that  the  contractor  had 
executed  his  contract,  and  at  the  end  of  the 
year  tlie  amount  remaining  after  making  neces- 
sary repairs  should  be  paid  to  the  contractor 
after  Batisfactory  evidence  that  lat>orers  and 
materialmen  have  been  paid,  does  not  provide 
for  the  retention  of  the  money  for  the  protection 
of  laborers  and  materialmen,  and  an  assignment 
by  the  contractor  of  the  moneys  due  under  the 
contract  prior  to  the  filing  of  any  lien  for  labor 
or  matenal  passes  the  amount  so  retained  free 
from  any  lien. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  373.*] 

Appeal  from  Court  of  Chancery;  Howell, 
Vice  Chancellor. 

Suit  by  the  United  States  Fidelity  & 
Guaranty  Company  against  the  Mayor  and 
Common  Council  of  the  City  of  Newark  and 
others.     From    a    decree    of    the   Court   of 


Chancery  (76  N.  J.  m-  230,  74  AtL  192)  for 

defendants,  complainant  appeals.     Affirmed. 

See,  also,  74  N.  J.  Eq.  464,  77  Ati.  1088. 

McCarter  &  English,  for  appellant  Sber- 
rerd  Depue  and  George  Gordon  Battle,  for 
respondents. 

GUMMERE,  O.  J.  The  complainant  the 
United  States  Fidelity  &  Guaranty  Company, 
filed  its  bill  under  the  provisions  of  the 
municipal  lien  law  to  enforce  a  lien  on  mon- 
eys in  the  hands  of  the  city  of  Newark  un- 
der a  contract  between  the  dty  and  John  L. 
Stewart  and  Frederick  W.  Abbot,  partners, 
for  the  construction  of  the  CJedar  Grove 
Reservoir.  Stewart  and  Abbot  subcontract- 
ed the  embankment  and  borrow  pit  work  to 
one  James  Seme  who  entered  into  a  bond 
with  the  complainant  the  United  States  Fi- 
delity &  Guaranty  ciompany,  as  the  surety 
thereon  to  indemnify  and  save  Iiarmlees 
Stewart  and  Abbot  from  any  pecuniary  loss 
resulting  to  them  from  a  breach  of  any  of 
the  terms  of  the  contract  between  them  and 
Seme.  This  bond  also  provided  that  in  case 
of  default  by  Seme  in  the  work  the  com- 
plainant could  at  its  option  assume  and 
complete  his  contract  Seme  did  default  in 
his  work,  and  the  complainant  exercised  Its 
option  to  complete  his  contract  and  did  fai 
fact  perform  the  work  and  furnish  the  ma- 
terials called  for  therein  to  an  amount  ex- 
ceeding $35,000.  Not  being  paid  by  the  prin- 
cipal contractor  the  money  due  them  for 
such  work  and  materials,  they,  on  December 
12,  1904,  filed  their  Hen  with  the  city  in 
compliance  with  the  statute.  On  the  18th 
of  November,  1904,  Stewart  and  Ablrat  made 
a  written  assignment  to  Alexander  M.  Stew- 
art and  James  C.  Stewart  of  all  moneys  due 
and  to  become  due  to  them  from  the  city 
of  Newark  under  their  contract  with  the 
municipality.  The  question  at  Issue  between 
the  parties  was  whether  this  assignment 
took  precedence  over  the  lien  subsequently 
filed  by  the  complainant  The  learned  Vice 
Ohancellor  held  that  It  did,  and  for  this 
reason  advised  a  dismissal  of  the  complain- 
ant's bill. 

We  concur  in  the  conclusion  reached  by 
the  Vice  Chancellor  and  tiave  nothing  to 
add  to  his  discussion  of  the  matters  treated 
by  him  in  his  opinion.  There  is,  however, 
one  ground  upon  which  the  complainant  rest- 
ed its  right  to  relief,  and  which  was  relied 
upon  in  the  argument  before  us  which  is  not 
referred  to  by  the  Vice  Chancellor  in  his 
opinion,  viz.,  an  alleged  right  conferred  upon 
laborers  and  materialmen  by  the  eighth  sec- 
tion of  the  contract  l>etween  the  city  and 
Stewart  and  Abbot  That  section,  after  pro- 
viding for  the  payment  of  90  per  cent  of  the 
final  estimate,  upon  the  completion  of  the 
work  in  accordance  with  the  provisions  of 
the  contract  and  its  acceptance  by  the  dty 
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provides  as  follows :  "The  remaining  10  per 
<«nttam  of  said  final  estimate  shall  be  re- 
tained by  said  city  for  one  year  from  date 
of  said  acceptance  of  tbe  work  as  a  guar- 
antee that  the  contractor  has  fattbfully  exe- 
cuted his  contract,  and  shall  be  used  by  said 
city  In  making  good  any  defects  or  making 
any  repairs  to  the  work  executed  under  this 
contract  which  may  be  necessary.  At  the 
«nd  of  said  one  year  the  said  10  per  centum, 
or  such  portion  of  it  as  may  remain  after 
making  said  repairs  or  remedying  any  de- 
fects, shall  be  paid  to  the  contractor  after 
the  party  of  the  second  part  shall  furnish 
the  said  board  of  street  and  water  commis- 
sioners with  satisfactory  evidence  that  all 
persons  who  have  done  work  or  furnished 
materials  under  this  agreement  and  who 
may  have  theretofore  given  written  notice 
to  said  board  of  any  ttalance  unpaid  for 
work  or  materials  furnished  or  done  on  said 
work  have  been  fully  paid  or  satisfactorily 
secured,  and  In  case  such  evidence  is  not 
fnmlshed  as  aforesaid  such  amounts  as 
may  be  necessary  to  meet  the  claims  of  tbe 
persons  aforesaid  may  be  retained  from  the 
money  due  the  party  of  the  second  part 
under  this  agreement  and  until  the  liabilities 
aforesaid  shall  be  fully  discharged  or  such 
notice  withdrawn."  The  contention  of  the 
complainant  is  that  by  virtue  of  this  clause 
In  the  contract  the  10  per  cent  was  re- 
tained for  the  protection  of  laborers  and 
materialmen,  Including  the  complainant, 
And  so,  consequently,  subject  to  Hen  by  them 
notwithstanding  tbe  assignment  made  by 
Stewart  and  Abbot. 

Although  the  contention  Is  plausible  no 
autborlty  1>  cited  In  support  of  it,  and  It  is 
opposed  to  earlier  decisions  both  of  the 
Court  of  Chancery  and  of  this  court  In 
tbe  case  of  Oraasmann  v.  Bonn,  30  N.  J. 
Kq.  490,  the  litigation  arose  out  of  the  work 
of  improving  a  public  road  in  Hudson  coun- 
ty under  a  contract  by  which  it  was  provid- 
ed tbat  so  much  of  the  money  due  to  the 
contractors  under  the  contract  as  might  be 
considered  necessary  by  the  public  authori- 
ties should  be  retained  by  them  until  any 
suits  or  claims  against  them  for  damages  or 
for  errors  in  payment  to  workmen,  or  for 
material  furnished,  should  have  been  settled, 
and  evidence  to  that  effect  furnished  to 
tbena.  Tbe  contention  was  that  this  provi- 
sion of  the  contract  operated  as  an  equit- 
able assignment  In  favor  of  unpaid  labor- 
era  and  materialmen.  It  was  held  that  the 
provision  was  probably  Intended  for  the 
Indemnity  of  the  public  authorities  against 
suits  or  claims  for  wages  or  the  price  of 
materials  which,  though  unmaintainable, 
migbt  nevertheless  be  brought  against  them ; 
tbat  It  did  not  create  a  lien  In  favor  of 
laborers  and  materialmen  but  was  intend- 
ed as  a  means  of  coercion  to  compel  the  con- 
tractors to  pay  their  debts  contracted  In 
connection  with  and  for  the  work;  that  the 
public  antboritlea  were  charged  with  no  duty 


toward  these  classes  of  persons,  and  wheth- 
er they  would  retain  the  fund  or  not  was 
entirely  at  their  option;  and,  finally,  that 
tbe  provision  was  not  an  equitable  assign- 
ment on  the  part  of  the  contractors  of  so 
much  of  the  fund  as  might  be  necessary  to 
pay  such  debts. 

In  the  case  of  Shannon  v.  Hoboken,  37  N. 
J.  Eq.  1^,  the  litigation  was  over  a  contract 
for  the  repavlng  of  a  part  of  one  of  the 
streets  of  the  city  of  Hoboken.  It  contained 
this  provision:  "And  the  said  party  of  the 
second  part  (the  contractor)  covenants  and 
agrees  to  promptly  pay  for  all  labor  done 
and  material  furnished  on  said  work,  and 
In  case  he  fails  so  to  do  *  *  *  any  mon- 
ey due  or  to  grow  due  to  said  party  of  the 
second  part  may  be  used  to  pay  for  such 
labor  and  material,  and  the  mayor  and  com- 
mon council  may  order  warrants  drawn  to 
the  order  of  parties  doing  work  or  furnishing 
material,  or  may  Issue  certificates  to  them 
for  the  amounts  due  them.  And  the  receipts 
of  said  parties  shall  be  a  full  discharge  for 
the  mayor  and  common  council  of  the  city 
of  Hoboken  In  settlement  with  the  party  of 
the  second  part  or  his  sureties."  The  con- 
tractor assigned  moneys  due  him  under  the 
contract,  and,  after  the  assignment,  claims 
for  labor  done  and  material  furnished  in 
the  performance  of  the  contract  were  pre- 
sented to  the  municipality  and  payment 
therefor  demanded.  These  laborers  and  ma- 
terialmen claimed  that  they  were  entitled 
to  be  paid  out  of  tbe  funds  in  the  hands  of 
the  city  notwithstanding  the  assignment  up- 
on the  ground  that  the  covenant  recited  de- 
prived the  contractor  of  the  power  of  trans- 
ferring his  claim.  Vice  Chancellor  Van  Fleet 
before  whom  the  case  was  heard  held  the 
claim  to  l>e  without  substance  saying,  "The 
covenant  on  which  it  rests  merely  authorized 
the  municipality  to  witl/hold  and  appropriate 
the  moneys  earned  under  the  contract  No 
beneficial  Interest  is  transferred,  nor  Is  the 
municipality  made  subject  to  any  duty  or 
liability.  Such  a  covenant  does  not  render 
the  municipality  liable  either  at  law  or  in 
equity  to  the  creditor  of  the  contractor,  nor 
does  It  operate  as  an  equitable  assignment  of 
the  fund  to  such  creditors."  This  case  sub- 
sequently came  to  this  court  on  appeal,  and 
the  decree  of  the  Court  of  Chancery  was  af- 
firmed upon  the  opinion  delivered  by  the 
Vice  Chancellor.    87  N.  J.  Eq.  318. 

In  Freeholders  of  Essex  v.  Llndsley,  41  N. 
J.  Eq.  189,  3  Atl.  391,  the  litigation  arose 
over  a  contract  for  the  doing  of  the  masou 
work  of  the  new  lunatic  asylum  which  was 
being  built  by  the  county.  The  contract  pro- 
vided that  "should  any  person  or  persons 
that  have  furnished  materials  for  or  done 
any  labor  or  work  on  the  building  herein 
contracted  for,  present  to  the  parties  of  the 
first  part  (the  board  of  freeholders)  any 
claim  or  claims  for  such  materials,  work  or 
labor,  then  tbe  said  parties  of  the  first  part 
shall  have  the  right  to  withhold  any  and 
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every  one  of  the  above  payments  until  Bucb 
claim  or  clalma  so  presented  are  settled  and 
a  receipt  for  the  same  delivered  to  the  par- 
ties of  the  first  part"  The  contractor  as- 
signed the  money  due  to  him  under  the  con- 
tract to  Llndsley.  Subsequently  claims  were 
presented  to  the  board  of  freeholders  by 
laborers  and  materialmen  for  work  done 
upon  and  materials  furnished  to  the  build- 
ing. It  was  claimed  that  this  provision  of 
the  contract  operated  as  an  assl(?nment  of 
all  moneys  earned  by  the  contractor  under 
the  contract  for  the  benefit  of  such  persons 
as  should  become  the  contractor's  creditors 
in  consequence  of  having  furnished  him  with 
any  of  the  means  which  he  used  In  perform- 
ing the  contract,  and  that  thereby  the  board 
became  obligated  to  bold  such  funds  for  the 
benefit  of  such  creditors  until  their  debts 
were  paid.  Vice  Chancellor  Van  Fleet  who 
also  heard  this  cause  thus  disposed  of  the 
claim:  "I  can  find,  In  the  language  used  by 
the  parties,  no  glimpse  of  a  purpose  like 
that  attributed  to  them  by  this  construction. 
It  is  certain  that  no  assignment  is  made  by 
express  words,  nor  am  I  able  to  find,  In  the 
language  of  this  provision,  the  slightest  In- 
dication that  either  of  the  parties  supposed 
that  It  was  possible  for  anything  to  occur 
which,  without  a  further  act  on  the  part  of 
the  contractor,  would  operate  to  transfer  his 
rights  under  the  contract.  His  dominion 
over  the  money  earned  under  the  contract  Is 
left  Just  as  complete  and  as  absolute  as  it 
would  have  been  It  this  stipulation  had  form- 
ed no  part  of  the  contract,  except  In  one 
event,  namely,  on  the  presentation  of  a  claim 
for  material  or  labor,  the  board  of  chosen 
freeholders  shall  have  the  right  to  withhold 
any  moneys  due  until  such  claim  shall  be 
paid.  They  are  not  authorized  to  pay,  but 
merely  to  withhold.  The  contractor,  how- 
ever, exercised  his  right  to  do  with  his  own 
as  he  pleased  while  his  dominion  was  com- 
plete, and  before  any  attempt  had  been  made 
to  Impound  the  moneys  in  the  bands  of  the 
board  of  chosen  freeholders.  His  act  In 
that  regard  is  not  in  violation  of  his  con- 
tract. He  has  not  even  promised  that  be 
would  not  collect  or  assign  the  moneys  earn- 
ed under  the  contract  All  that  he  has 
stipulated  is  that  on  the  presentation  of  a 
claim  for  material  or  labor,  the  board  should, 
as  against  him,  have  a  right  to  withhold, 
but  until  a  claim  is  presented,  his  power 
and  dominion  over  the  fund  remain  free  and 
unfettered."  Upon  this  reasoning  he  con- 
cluded that  It  must  be  held  that  the  assign- 
ment was  effectual  to  pass  to  Llndsley  what- 
ever rights  the  contractor  had  under  the 
contract. 

These  decisions,  we  have  already  stated, 
are  opposed  to  the  contention  made  by  the 
complainant,  and  that  in  the  case  of  Shan- 
non V.  Hoboken  Is  controlling.  The  reason- 
ing of  tliese  decisions  leads  to  the  conchislon 


that  the  10  per  centum  of  the  final  estimate 
which  Is  retained  under  the  eighth  section  of 
the  contract  now  under  consideration  pass- 
ed under  the  assignment  free  from  any  lia- 
bility to  be  subjected  to  a  lien  which  might 
thereafter  be  filed  with  the  municipality  by 
a  laborer  or  materialman. 

The  question  whether  the  municipality 
may,  notwithstanding  the  assignment  to 
Stewart  and  Stewart  retain  the  10  per  cent- 
um until  satisfactory  evidence  has  been  fur- 
nished to  the  board  of  street  and  water  com- 
missioners that  all  claims  of  laborers  or 
materialmen  of  which  notice  was  given  to 
the  municipality  have  been  fully  discharged 
or  until  such  notices  have  been  withdrawn, 
Is  not  involved  in  the  present  litigation  and 
we  therefore  express  no  opinion  upon  it. 

The  decree  under  review  will  be  affirmed. 


WILLIAMS  V.  LOWE  et  ur. 

(Court  of  BrroiB  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(ByUahut  (y  the  Court.) 

1.  SPBcmo  Pbbformancb  ({  74*)— Atttboritt 
OF  Court— Incidental  Relief. 

The  general  rule  that  a  court  of  equity  will 
not  specincally*  enforce  a  conBtruction  contract, 
while  it  JQstifies  the  court  in  its  refusal  to  do 
what  it  cannot  be  required  to  do,  does  not  pre- 
vent it  from  80  doing  as  incidental  to  other  re- 
lief in  exceptional  cases. 

[Ed.  Note.— For  other  cas^  see  Specific  Per- 
formance, Cent.  Dig.  |  200;  Dea  Dig.  f  74.*] 

2.  Equity  ({  430*)— Appeal  and  Error  (f 
982*)  —  Vacating  Dechke  —  DisctecriON  of 
Trial  Court. 

Whether  or  not  a  final  decree  shall  be  open- 
ed is  discretionary  in  the  Court  of  Chancery, 
and  where  an  order  refusing  to  open  a  decree 
was  neither  an  abuse  of  such  discretion  nor  the 
result  of  mistake  or  of  any  imposition  practiced 
on  that  court,  this  court  will  not  review  such 
order  for  the  mere  purpose  of  subetitnting  its 
discretion  for  that  of  the  Court  of  Chancery. 


982.*J 

3.  Appeal  and  Error  (t  882*)— Review- In- 
vited Error. 

A  defendant  cannot  liave  a  decree  molded 

into  a  form  suggested  by  him  and  then  have  it 

reversed  because  of  the  form  so  imparted  to  it 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  S§  3591-3t{10;    Dec.   Dig.  f 

882.*] 

Appeal  from  Court  of  Chancery. 

Bill  in  equity  by  Samuel  Williams,  Jr., 
against  Samuel  Lowe  and  wife.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Af- 
firmed. 


Scott  Scammell,  for  appellants. 
M.  Jamleson,  for  respondent 


WlUiam 


GARRISON,  J.  This  appeal  attacks  a 
final  decree  of  the  Court  of  Chancery;  also 
an  order  refusing  to  open  such  decree,  and 
also  an  order  amending  such  decree.    The 


•For  other  caM«  im  tarn*  topic  and  aecUon  NUMBER  In  Dec.  Dls.  &  Am.  Die.  K«r  No.  8«riM  *  Rep'r  Indexes 


Digitized  by  VjOOQ'C 


N.J.) 


HOBTON  V.  BAMFOKO 


761 


bill  was  filed  by  Williams  against  Lowe,  who 
Is  the  appellant,  for  the  specific  performance 
of  a  contract  to  convey  a  house,  and  the  case 
made  by  the  complainant  was  as  follows:  In 
1907  Lowe  leased  to  Williams  a  house  and 
lot  on  Morgan  avenue  In  Hamilton  township 
for  four  years,  with  an  option  of  purchase 
and  a  covenant  to  convey  free  of  Incum- 
brance. WUllams  entered  Into  possession, 
exercised  the  option,  and  was  making  pay- 
ments of  the  purchase  price  in  monthly  in- 
stallments, when  the  foreclosure  of  a  mort- 
ga£^e  covering  the  in-emlses  brought  the 
transaction  to  a  halt.  It  was  then  agreed 
between  Williams  and  Lowe  that  the  for- 
mer shonld  purchase  in  lieu  of  the  Morgan 
avenue  house  an  unfinished  house  belonging 
to  the  latter  on  O;regon  avenue  to  be  paid 
for  in  weekly  installments;  WUllams  to  be 
credited  with  the  payments  made  on  the 
Morgan  avenue  house,  Lowe  to  finlsb  the 
Oregon  avenue  house,  and  convey  it  to  Wil- 
liams free  of  Incumbrance  when  $S00  was 
paid. 

Williams  moved  Into  this  unfinished  bouse 
and  bad  made  payments  amounting  with  the 
credits  to  |615  when  he  discovered  that 
Lowe  had  put  a  $700  mortgage  on  the  house 
which  was  still  unfinished.  Williams  then 
stopped  his  payments  and  filed  the  present 
bill  setting  out  these  facts,  tendering  the 
balance  of  the  purchase  price  for  the  house 
when  completed,  and  praying  that  Iiowe 
complete  the  house  and  convey  it  to  him  free 
of  the  said  mortgage.  There  was  also  a 
prayer  for  general  relief.  Lowe  not  having 
answered  this  bill  a  decree  pro  confesso  was 
entered  with  an  order  for  taking  proofs  un- 
der which  was  shown  what  it  would  cost  to 
complete  the  house,  and  such  sum  being  In 
excess  of  the  unpaid  purchase  money,  the 
latter  was  credited  to  Lowe  and  a  decree 
made  that  he  pay  the  l>alance,  viz.,  $118.48, 
and  convey  the  unfinished  house  free  from  the 
mortgage. 

This  decree  was  made  on  August  23,  1910. 
On  September  21,  1910,  Lowe  petitioned  tbe 
Conrt  of  Chancery  to  open  this  decree  and 
let  him  In  to  answer  which  after  a  hearing 
on  an  order  to  show  cause  was  deuled. 
Lowe  then  applied  to  the  court  to  amend  the 
final  decree  against  him  by  striking  out  the 
requirement  for  the  payment  of  the  balance 
of  the  cost  of  completing  the  Oregon  avenue 
bouse  on  the  ground  that  it  was  not  within 
tbe  specific  prayer  of  the  bill  and  was  op- 
pressive because  the  house  could  be  complet- 
ed by  him  for  less  than  the  unpaid  purchase 
price. 

This  application  of  Lowe  was  granted,  and 
tbe  decree  ordered  to  be  amended  according 
to  the  specific  prayer  of  the  bill. 

From  the  original  final  decree  and  from 
each  of  these  decretal  orders  the  defendant 
has  appealed,  but  not  from  the  final  decree 
as  ordered  to  be  amended. 


Passing  over  this  technical  difficulty  we 
think  that  the  final  decree  was  Justified  by 
the  facts  before  the  court  and  that  it  was 
as  originally  framed  In  effect  a  decree  for 
specific  performance  of  a  contract  to  con- 
vey with  an  abatement  of  tbe  price.  The  ob- 
jection that  there  was  no  such  specific 
prayer,  if  well  founded,  which  we  do  not 
need  to  admit,  cannot  now  avail  the  appel- 
lant since  that  part  of  tbe  decree  was  strick- 
en out  on  his  own  application.  [1]  The  ob- 
jection that  tbe  decree  as  amended  is  one 
to  enforce  a  construction  contract  cannot 
avail  the  appellant,  first,  because  tbe  agree- 
ment is  not  a  construction  contract,  but  a 
contract  to  convey  a  house  the  completion 
of  which  was  an  incident  and  not  the  ob- 
ject of  such  contract;  second,  because  the 
rule  Invoked  while  it  Justifies  the  court  in 
refusing  to  do  what  it  cannot  be  required  to 
do  does  not  prevent  it  from  so  doing  as  in- 
cidental to  other  relief  in  exceptional  cases; 
and,  tblrd,  because  tbe  appellant  cannot  lay 
as  a  ground  for  reversal  a  feature  of  tbe  de- 
cree made  at  bis  own  suggestion. 

[2]  The  order  refusing  to  open  the  decree 
was  neither  an  abuse  of  discretion  by  the 
court  l>elaw  nor  the  result  of  mistake  or  of 
any  imposition  practiced  upon  It.  Assuming 
that  this  court  will  review  a  discretionary 
order  in  these  respects  as  was  done  in  Day 
V.  Allaire,  31  N.  J.  Eq.  303,  It  will  not  do  so 
for  the  mere  purpose  of  substituting  its  dis- 
cretion for  that  of  the  Court  of  Chancery. 

[3]  The  order  amending  the  "final  decree 
will  not  be  reversed  at  the  instance  of  the 
appellant  since  it  was  the  product  of  his  own 
suggestion.  A  defendant  cannot  have  a  de- 
cree molded  into  a  form  suggested  by  him 
and  then  have  It  reversed  because  of  the 
form  so  Imparted  to  it. 

The  sole  merit  of  the  defendant's  applica- 
tion was  that  tbe  house  could  be  finished  by 
him  at  an  expense  less  than  the  unpaid  bal- 
ance of  tbe  purchase  price.  He  got  the 
amended  decree  in  order  to  enable  him  to  do 
what  he  said  be  could  do  and  wanted  to  do 
and  in  equity  should  l>e  permitted  to  do,  and 
then  instead  of  doing  it  he  prolongs  the  lit- 
igation at  an  expense  which,  if  be  is  paying 
his  lawyer  at  all  in  proportion  to  his  services, 
is  greatly  In  excess  of  what,  on  hla  own 
showing,  It  would  cost  him  to  complete  his 
contract  with  the  complainant 

The  decree  and  both  of  tlie  decretal  orders 
are  affirmed  with  costs. 


HORTON  ▼.  BAMFORD  et  al. 

(Conrt  of  Chancery  of  New  Jersey.     Nov.  10, 
1911.) 

1.  Bankruptcy  (|  803*)— Tbarstkb  — Bona 
Fide   Purchaser— FJvidence. 

ENridence  in  an  action  by  a  trustee  in  Imnk- 
raptcj  to  avoid  a  sale  of  property  previously 
owned  by  a  voluntary  bankrupt  held  sufficient 
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to  show  that  a  brother  of  the  bankrupt,  asso- 
ciated with  him  in  business  and  who,  in  the  six 
months  preceding  the  bankruptcy,  purchased 
property  of  the  bankrupt  on  an  execution  sale, 
and,  on  a  sale  of  collateral  by  his  creditors, 
knew  the  bankrupt's  financial  condition,  and 
that  any  of  his  property  sold  for  less  than  its 
foil  value,  to  the  extent  of  such  deficiency,  was 
being  withdrawn  from  his  creditors,  and  either 
by  express  or  tacit  understanding  with  the 
bankrupt  undertook  to  pay  creditors  holding  col- 
lateral their  full  amounts,  and  secure  to  him- 
self whatever  equity  there  was  above  the  amount 
due  to  the  secured  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  308.*] 

2.  Bankbuftot  (I  159*)  — Pbeferences  — 
"Cbeditok." 

A  brother  of  a  voluntary  bankrupt  who 
during  the  six  months  preceding  the  bankruptcy 
proceeding,  by  express  tacit  understanding,  set 
out  to  pay  the  creditors  who  held  collateral 
their  full  amounts  and  secure  to  himself  what- 
ever equity  there  was  in  such  collateral  above 
the  amounts  due  the  secured  creditors,  but  to 
whom  the  bankrupt  himself  owed  no  money, 
and  whose  rights  with  respect  to  the  bankrupt 
and  his  property  were  in  aid  of  securing  him- 
self becauss  he  was  an  indorser  upon  a  secured 
note  of  the  bankrupt,  was  not  a  "creditor." 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  I  159.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1713-1727;  vol.  8,  pp.  7622,  7623.] 

3.  Bankruptcy  (J  279*)— Tbansfebs— Right 
OP  Trustee  to  Sue. 

A  truste  in  bankruptcy  is  a  proper  per- 
son to  bring  a  suit  against  the  purchaser  at  an 
execution  sale,  and,  at  a  sale  or  collateral  pre- 
viously owned  by  the  bankrupt,  to  avoid  such 
transfers  declared  void,  since  the  debts  repre- 
sented by  him  are  so  fastened  to  the  property 
of  the  debtor  that  conveyances  which  would  be 
held  void  or  voidable  at  the  instance  of  lien 
creditors  are  properly  held  voidable  at  the  in- 
stance of  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  !|  41&-424;  Dec.  Dig.  |  270. •] 

4.  Bankruptcy  (S  182*)— Fraudulent  Trans- 
fers —  FRAUDUUCNi  Participation  of 
Transferee. 

To  sustain  a  holding  that  transactions  be- 
tween a  bankrupt  and  one  who  has  purchased 
his  property  from  his  creditors  upon  a  sale  of 
collateral  made  with  his  consent  were  actually 
fraudulent,  it  must  be  found  that  there  was  a 
covinous  agreement  between  the  bankrupt  and 
such  purchaser  to  transfer  the  bankrupt's  prop- 
erty with  the  intent  to  defraud  creditors,  and 
it  is  not  sufficient  to  a  determination  of  actual 
fraud  to  find  that  the  debtor  alone  transferred 
bis  property  with  the  intent  to  defraud. 

[Eld.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ||  255-258;   Dec.  Dig.  i  182.*] 

5.  Fraudulent  Conveyances  (J  31*)— Than  s- 
febs— Nature  and  Fork  of  Transfer. 

In  the  pursuit  of  fraud  against  creditors 
or  in  investigating  with  respect  to  it,  the  sub- 
stance of  the  transaction  is  viewed,  and  not  its 
form,  and  it  is  immaterial  whether  such  fraud 
was  perpetrated  by  means  of  judicial  or  other 
public  sales,  or  whether  it  was  by  private  agree- 
ment and  transfer. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |!  79-82;  Dec.  Dig.  § 
31.*] 

6.  Fraudulent  Conveyances  (|  158*)— Bona 
Fidb  Purchaser— Inquiry. 

Circumstances  such  as  would  put  a  reason- 
able person  upon  inquiry  with  respect  to  the 


financial  condition  of  a  transferror  will  charge 
creditors  or  others  dealing  with  a  failing  debtor 
with  such  facts  as  they  would  have  learned  bad 
they  properly  investigated. 

[Ed.  Note. — For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  M  500-S03;  Dec:  Diff. 
{  158.*] 

7.  Fraudulent  Conveyances  (J  158*)— Bora 
Fide  Purchaser  —  Suits  Against  Debtor. 

Transfers  by  a  debtor  while  suits  are  pend- 
ing against  him  are  always  suspicious  circum- 
stances such  as  would  lead  a  reasonable  man  to 
investigate  concerning  the  financial  condition 
of  his  transferror. 

[Ed.  Note.— For  other  cases,  see  EVandulent 
Conveyances,  Cent  Dig.  fi  600-503;  Dec  Dig. 
f  158.*J 

8.  Fraudulent  Oonvetancbs  (|  101»)— Con- 
fidential Rxlattons— Sbttlevsnt  or  De- 
pen  DENT— Relatives. 

While  a  settlement  upon  one  dependent  ap- 
on  the  settler  may  not  be  considered  as  a 
badge  of  fraud,  the  dealings  between  near  rela- 
tives, one  of  ifhom  is  largdy  indebted  and  the 
other  of  whom  obtains  his  property,  are  viewed* 
with  suspicion, 

[Ed.  Note.— For  other  cases,  see  Frandulent 
Conveyances,  Cent.  Dig.  I  329;  Dec.  Dig.  | 
101.*J 

0.  E^AUDtnxNT  Conveyances  ({  74*)— TsAifs- 
FBR  BY  Debtor— Inadequacy  or  Considkr- 
ATioN— Liability  of  Transferee. 

Where  one,  either  a  creditor  or  a  purchas- 
er, takes  property  from  a  debtor  whom  he  knoiiea 
to  be  indebted  or  under  circumstances  tbat 
put  him  on  inquiry  as  to  the  financial  condition 
of  his  transferror,  be  mnst,  even  in  the  absence 
of  proof  of  a  participation  with  the  debtor  in 
an  intention  to  defraud  creditors,  either  paiy 
approximately  the  value  of  the  property  taten. 
or  take  the  risk  of  being  held  responsible  for 
any  inadequacy,  if  it  is  of  such  an  amount  wis 
to  show  that  the  transfer  was  not  a  fair  and 
proper  one  under  the  circumstances,  upon  the 
theory  that  with  respect  to  all  of  the  piopertr 
transferred  in  excess  of  consideration  the  con- 
veyance is  voluntary,  and  therefore  frandnlent. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {(  186-190;  Dec  Die. 
|74.»] 

10.  Fraudttlent  Conveyances  (|  74*)— Ac- 
tion—EJvidbncb—Presuiiftion  OF  Fraxto. 

As  to  a  voluntary  conveyance  made  by  one 
who  is  indebted,  there  is  an  irrebuttable  pre- 
sumption of  fraud. 

[Bi.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  188-100;  Dec  Dig. 
i  74.») 

11.  I^LIUDULENT  CONVBYAUCBB  H     162*)  — 

Knowledge  and  Intent  of  Grantee— Fab- 
ticipation  in  b^audulent  intent. 

2  Gen.  St  p.  1604,  {  12,  which  provides 
that  every  conveyance  of  lands  or  goods,  and 
every  judgment  and  execution  contrived  in  fraud 
or  collusfon  with  intent  to  defraud  creditors 
and  others  shall  be  void,  applies  only  where 
there  is  an  actual  participation  in  the  fraud 
by  the  grantee  or  transferee. 

(EM.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  604;  Dec  Dig.  I 
162.*) 

12.  Fraudulent  Conveyances  (|  237*)— Rem- 
edies of  Cbbditobs-^urisdiction. 

Jurisdiction  concerning  fraudulent  convey- 
ances is  exercised  by  courts  of  equity  in  this 
state  upon  the  theory  of  inherent  equitable 
powers,  irrespective  of  any  statute. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  S  237.*] 
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13.   FRAUDUlXIfT     CONTETANCES     (§     183*)    — 

Tbansfkb  bt  Debtor— Inadequate  Con- 
axoEBATioN— Tbansfek  Void  Beyond  Ac- 
tual CONBIDEBATION. 

In  the  absence  of  satisfactory  proof  of  ac- 
tual fraud,  a  transfer  by  a  debtor  will  be  sus- 
tained to  tlie  extent  of  the  consideration  actual- 
ly given,  and  declared  void  as  to  the  residue, 
the  amplified  principle  being  that  where  a  court 
of  equity  is  asked  to  set  aside  a  deed  as  volun- 
tary and  fraudulent  as  against  creditors,  and 
the  evidence  is  not  sufficient  to  induce  the  court 
to  avoid  the  deed  absolutely,  but  merely  excites 
a  well-grounded  suspicion  as  to  the  adequacy 
of  the  consideration  and  the  fairness  of  the 
transaction,  the  court  will  permit  the  convey- 
ance to  stand  aa  security  for  the  consideration 
actually  given. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
t'^onveyances.  Cent  Dig.  §1  S7S-582,  695 ;  Dec. 
Dig.  I  183.»] 

14.  FaAUDTJUiNT    Conveyances    (S    181*)  — 

RlGHTB  OT  GbANTEE  —  PROCEEDS  OF  PBOP- 
EBTY. 

Where  the  consideration  paid  by  a  pur- 
chaser on  a  transfer  of  property  by  a  debtor 
went  to  satisfy  legitimate  debts  of  the  debtor, 
the  purcliaaer  will  be  protected  to  that  extent. 
[Ed.  Note.— SV>r  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  {  181.*] 

15.  Bankbuptcy  (5  308*)— Action  by  Tbus- 
TEB— Pbopebty  of  Bankbupt— Bubden  or 
PBOor. 

In  an  action  by  a  banlcmpt's  trostee  to 
avoid  purchases  at  execution  sale  against  a 
bankrupt,  and  also  at  a  sale  of  collateral  se- 
curing the  bankrupt's  notes,  where  the  pur- 
chaser had  knowledge  of  the  bankrupt's  finan- 
cial condition,  or  where  the  circumstances  were 
such  as.  to  put  him  upon  inquiry  respecting  it, 
the  purchaser  has  the  burden  of  proving,  in 
view  of  the  purchase  of  2,000  shares  of  stock 
owned  by  the  bankrupt  of  the  par  value  of 
$200,000  for  a  consideration  of  $5,000,  what 
the  actual  value  of  the  stock  was,  so  that  the 
court  could  determine  whether  his  conduct  was 
fair  and  equitable,  and  whether  his  holding  of 
it  was  fraudulent  as  to  the  excess  of  the  value 
of  the  stock  over  the  price  paid. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  f  803.n 

1&  Bankbuptct  (§  303*)— Action  by  Tbus- 
TEB— Pbopebtt  of  Bankbupt— Bubden  op 
Pboof. 

In  a  suit  by  a  bankrupt's  trustee  against 
a  porchaser  of  stock  formerly  owned  by  the 
bankrupt  at  a  sale  of  collateral,  consented  to 
by  the  bankrupt,  evidence  by  the  purchaser  held 
insaOScient  to  show  that  the  consideration  was 
adequate  to  sustain  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec  Dig.  i  303.*] 

17.  Bankbuptcy  (J  305*)— Action  by  Tbus- 

TEE— PBOPEWTY  of  BaNKBUPT— JUDGMENT — 

Bonds. 

Where  the  proof  In  a  suit  by  a  bankrupt's 
trustee  against  a  purchaser  of  stock  formerly 
owned  by  the  bankrupt  to  have  the  transfer  de- 
clared void  as  In  fraud  ot  creditors  is  not  suffi- 
cient to  require  the  transfer  to  t>e  held  abso- 
lutely void,  and  it  is  held  void  only  to  the  ex- 
tent of  any  excess  over  the  consideration  actu- 
ally paid  and  its  value,  the  court,  on  rendering 
judgment  for  the  complainant,  will  require  him 
to  give  bonds  to  secure  the  purchaser  for  the 
amount  that  ia  found  to  be  due  him  on  the 
transaction. 

[E>d.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  305.*] 


Bill  by  Rayton  E.  Horton,  tmstee  in 
baokraptcy  of  Joseph  Bamford,  Jr.,  against 
Walter  Bamford  and  wife  and  others.  Heard 
on  pleadings  and  proofs  In  open  court.  De- 
cree for  complainant. 

This  is  a  bill  filed  by  the  trustee  in  bank- 
ruptcy of  Joseph  Bamford,  Jr.,  against  the 
said  Joseph  Bamford,  Jr.,  his  brother,  Wal- 
ter Bamford,  and  the  wife  of  the  latter. 
(The  wife  Is  made  a  defendant  solely  be- 
cause of  a  claim  of  Inchoate  right  of  dower 
In  certain  of  the  property  which  formerly 
belonged  to  Joseph,  and  which  was  pur- 
chased by  Walter.)  The  purpose  of  the  bill 
is  to  obtain  a  decree  declaring  null  and  void, 
as  against  the  creditors  of  Joseph  Bamford, 
Jr.,  represented  by  the  trustee  in  bankrupt- 
cy, the  sale  of  certain  property,  both  real  and 
personal,  previously  owned  by  Joseph  Bam- 
ford, Jr.,  and  purchased  by  Walter  Bam- 
ford. The  charge  of  the  bill  Is  that  these 
transfers  were  effected  in  fraud,  to  hinder, 
delay,  and  defraud  the  creditors  of  Joseph 
Bamford,  Jr.,  and  that  some  of  them  were 
within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy,  and  therefore  pref- 
erences forbidden  by  the  bankruptcy  law. 
The  defendants  Walter  and  Joseph  Bamford, 
Jr.,  have  each  filed  answers  denying  that 
the  purchases  made  by  Walter  Bamford  of 
Joseph  Bamford,  Jr.'s,  property  were  fraud- 
ulent, or  were  to  hinder,  delay,  and  defraud 
the  creditors  of  Joseph,  and  afilrming  and 
asserting  the  validity  and  legality  of  each 
of  said  purchases.  Heard  on  bill,  answers, 
replications,  and  proofs  in  open  court 

CllfTord  li.  Newman  (Alexander  Simp- 
son, Francis  C.  Lowthorp,  and  Alexander 
Thain,  of  the  New  York  Bar),  for  complain- 
ant Harry  V.  Osborne  and  WiUlam  B. 
Qoorley,  for  defendant  Walter  Bamford. 
Wayne  Dumont,  for  defendant  Joseph  Bam- 
ford, 'Jr. 

GARRISON,  v.  a  (after  stating  the  facts 
as  above).  I  find  the  facts  as  follows: 
About  1891,  Joseph  Bamford,  his  eldest  son, 
Joseph,  Jr.,  and  his  youngest  son,  Walter, 
incorporated  the  Bamford  Bros.  Silk  Manu- 
facturing (^mpany.  Its  plant  was  at  Pater- 
son,  N.  J.  Eventually  this  company  Issued 
6,000  shares  of  capital  stock,  of  the  par  val- 
ue of  $100  each,  and  of  these  each  of  the 
parties  above  named  had  2,000  shares.  The 
elder  son,  Joseph,  the  defendant  herein,  was 
the  superintendent  or  manager  and  also  the 
secretary  of  tills  company.  Walter  was  the 
treasurer,  and,  at  first,  the  father  was  the 
president,  and  subsequently,  Walter.  The 
father  died  In  AprU  of  1909.  About  1906 
Joseph  Bamford,  Jr.,  became  connected  with 
a  corporation  named  Baxter  &  Co.,  which 
was  engaged  In  railroad  construction,  and 
had  its  headquarters  in  New  Tork  City; 
and  in  1907,  by   reason  of  his  connection 
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with  this  business,  he  was  very  largely  In- 
debted. There  were  at  least  $80,000  of  notes 
of  his  which  were  unsecured,  and  there  were 
between  $38,000  and  $40,000  more  of  notes 
for  which  he  had  given  security.  In  the  sum- 
mer of  1907  be  was  in  dire  financial  difficul- 
ties, and,  as  Walter  phrased  it  in  bis  testi- 
mony in  the  bankruptcy  proceedings,  it  was 
"public  property"  that  Joseph  was  in  poor 
condition,  tliat  he  had  been  losing  money 
through  what.  Walter  termed  "robbers," 
and  had  financially  ruined  himself.  At  this 
time,  bi  addition  to  the  $200,000  par  value 
of  stock  which  Joseph  owned  in  tlie  Barn- 
ford  Bros.  Silk  Manufacturing  Company,  he 
is  shown  to  hare  been  the  owner  of  the 
following:  26  shares  of  the  capital  stock 
of  the  Hamilton  Trust  Company  of  Pater- 
son,  N.  J.,  of  the  par  value  of  $100  each; 
30  shares  of  the  capital  stock  of  the  Silk 
City  Safe  Deposit  &  Trust  Company  of  Pat- 
erson,  N.  J.,  of  the  par  value  of  $100  each ; 
142  shares  of  the  common  stock  of  the  Unit- 
ed Shoe  Machinery  Company,  of  the  par  val- 
ue of  $25  each;  75  shares  of  the  preferred 
stock  of  the  United  Shoe  Machinery  Compa- 
ny, of  the  par  value  of  $25  each;  10  shares 
of  the  capital  stock  of  the  Bank  of  Oharleroi, 
Pa.,  of  the  par  value  of  $100  each ;  17  shares 
of  the  capital  stock  of  the  German-Ameri- 
can Trust  Company  of  Paterson,  N.  J.,  of 
the  par  value  of  $100  each;  3  bonds  of  the 
Paterson  &  Passaic  Gas  &  Electric  Light 
Company,  of  the  par  value  of  $1,000  each. 
1  bond  of  the  United  States  Steel  Corpora- 
tion, of  the  par  value  of  $1,000  each ;  a  res- 
idence in  the  city  of  Paterson,  on  Arlington 
street;  3  automobiles;  17  difterent  parcels 
of  land  in  the  city  of  Paterson,  which  he 
owned  as  tenant  in  common  with  his  brother 
Walter.  At  the  time  of  which  I  am  now 
speaking  (which  is  In  the  spring  and  sum- 
mer of  1907)  the  26  shares  of  Hamilton 
Trust  Company  stock  and  the  30  shares  of 
Silk  City  Trust  Company  stock  were  pledged 
at  the  German-American  Trust  Company 
for  a  loan  of  $12,000.  There  had  also  been 
obtained  from  this  last-named  company,  by 
Joseph  Bamford,  Jr.,  either  $16,000  or  $16,- 
000  in  addition,  for  which  there  had  been 
pledged  the  142  sliares  of  common  and  75 
shares  of  preferred  stock  of  the  United 
Shoe  Machinery  Company,  the  10  shares  of 
the  stock  of  the  bank  of  Charleroi,  the  17 
shares  of  stock  of  the  German-American 
Trust  Company,  the  3  $1,000  bonds  of  the 
Paterson  &  Passaic  Gas  &  Electric  Light  Com- 
pany, and  the  $1,000  bond  of  the  United 
States  Steel  Corporation.  A  concern  in 
Pittsburgh,  named  Ivory,  Casca,dden  &  Moore, 
had  taken  over  this  loan  and  the  securities 
just  mentioned  as  collateral. 

Both  Walter  and  Joseph  Bamford,  Jr., 
were  stockholders  in  the  German-American 
Trust  Company  and  In  the  Hamilton  Trust 
Company,  and  Walter  was  a  director  in  the 
Hamilton  Trust  Company.  Before  the  2d 
of  March,  1907,  according  to  the  testimony  of 


Mr.  Parmelee,  the  treasurer  of  the  Hamilton 
Trust  Company,  Joseph  was  not  indebted  to 
that  company.  Walter,  in  his  testimony 
before  the  referee  in  bankruptcy,  stated  that 
it  was  his  understanding  that  Joseph  was 
Indebted  in  the  sum  of  $10,000  to  that  com- 
pany before  that  time.  However  this  may 
be,  it  ai^ears  ttiat  on  the  2d  day  of  March, 
1907,  Joseph  Bamford,  Jr.,  desired  to  nego- 
tiate a  note  for  $10,000  with  the  HamUton 
Trust  Company,  and  it  is,  of  course.  Imma- 
terial whether  this  was  to  renew  an  existing 
indebtedness  or  for  a  fresh  one.  Mr.  Parme- 
lee states  that  he  was  unwilling  to  loan  this 
money  to  Joseph  unless  Walter  should  ap- 
prove; and,  upon  having  a  conversation  with 
Walter,  he  was  requested  by  Walter  to  make 
the  loan,  and,  because  Walter  informed  him 
that  he  wanted  him  to  loan  the  money  to 
Joseph,  he  did  so,  and  subsequently  Walter 
indorsed  this  note.  The  note  was  for  $10,- 
000,  at  four  months,  and  became  due  on  the- 
Ist  of  July,  1907.  Pledged  with  it,  as  col- 
lateral, were  the  2,000  shares  of  Bamford 
Bros.  Silk  Manufacturing  Company  owned 
by  Josepli.  When  this  note  came  due,  on 
the  1st  of  July,  1907,  Walter  testifies  that  be 
is  in  doubt  whether  he  indorsed  it,  tliat  be 
believes  tlutt  be  only  indorsed  once — that 
would  be  the  note  of  March  2,  1907.  Parm- 
elee, however,  testifies  that  Walter  did  in- 
dorse the  note  of  July  1,  1907,  glvm  In  re- 
newal of  the  note  of  March  2,  1907.  It  fur- 
ther appears  that  before  this  time  the  $15,- 
000  or  $16,000  note  held  by  Ivory,  Cascad- 
den  &  Moore,  with  the  collaterals  attached 
to  It  as  above  set  forth,  was  sent  to  a  Pat- 
erson bank  for  collection;  and  on  the  1st 
day  of  July,  1907,  Jos^b,  according  to  the 
testimony  of  Parmelee,  applied  to  the  Ham- 
ilton Trust  Company  to  advance  blm,  in  ad- 
dition to  the  $10,000  wMcb  he  alrea^  owed 
them,  $16,000  more  to  take  over  the  note 
and  securities  that  bad  been  wltb  Ivory, 
Cascadden  &  Moore.  Walter  in  bis  answer 
says  that  Parmelee  consulted  him  respect- 
ing this,  and  wanted  to  know  if  he  would 
guarantee  this  $16,000  loan,  and  that  Walter 
repUed  tliat  be  would  if  these-  securities 
were  to  be  applied  toward  the  liquidatiou 
of  the  note,  and'  that  by  reason  of  this 
"verbal  guarantee"  be  felt  himself  bound  to 
pay  any  deficiency.  Parmelee  says  that  at 
the  time  that  they  loaned  the  additional 
$16,000  it  was  distinctly  understood  that  the 
purpose  waa  to  get  these  securities  liquidat- 
ed as  quickly  as  possible  so  as  to  pay  Jo- 
seph's debts.  Therefore  tlie  situation,  so 
far  as  the  Hamilton  Trust  Company  and 
Joseph  and  Walter  Bamford  are  concerned, 
on  the  1st  day  of  July,  1907,  was  that  the 
trust  company  held  a  note  of  Joseph  Bam- 
ford's  for  $10,000  due  November  1,  1907, 
with  which  was  pledged  2,000  sliares  of 
Bamford  Bros.  Silk  Manufacturing  Company 
stock  owned  by  Joseph  Bamford,  Jr.  They 
also  held  the  note  of  Joseph  Bamford,  Jr., 
for  $10,000,  which  was  made  payable  on  de- 
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mand,  and  on  which  Walter  Bamfdrd  was 
Trhat  be  terms  "a  verbal  guarantor." 

Joseph  Bamford,  Jr.,  was  not  only  obli- 
gated on  these  two  notes,  but  on  another  one 
of  $12,000  at  the  German-American  Trust 
Company,  and  owed  more  than  $80,000  of 
other  indebtedness  for  which  he  bad  given 
no  security.  There  was  a  judgment  against 
bim,  recovered  on  the  Ist  day  of  March, 
1907,  by  the  First  National  Bank  of  Qutten- 
herg,  for  something  over  $5,000,  under  which 
bis  house  in  Arlington  street,  Paterson,  and 
bis  three  automobiles  had  been  levied  upon. 
On  the  12th  day  of  July,  1907,  a  summons 
and  declaration  were  served  on  Joseph  Bam- 
ford, Jr.,  at  the  suit  of  Channcy  Ives.  The 
suit  was  in  the  Passaic  circuit  court,  and 
-was  upon  two  notes,  one  of  March  27,  1907, 
and  the  other  of  April  2d,  1907,  at  three 
months,  aggregating  $3,500.  Although  there 
Is  no  proof  of  any  demand  having  been  made 
on  Joseph  Bamford,  Jr.,  to  pay  the  $16,000 
demand  note  held  by  the  Hamilton  Trust 
Company,  as  above  set  forth,  It  is  proven 
that  on  the  12th  day  of  July,  1907  (the  same 
day  upon  which  the  summons  and  declara- 
tion above  mentioned  were  served  upon  Jo- 
seph Bamford,  Jr.),  the  Hamilton  Trust 
Company  sold  at  private  sale  to  Walter  Bam- 
ford for  $965  the  $1,000  United  States  Steel 
Corporation  bond. 

Thereafter  suits  against  Joseph  Bamford, 
Jr.,  were  brought  as  follows:  In  the  United 
States  Circuit  Court  for  the  District  of  New 
Jersey,  by  Robert  B.  Ivory  et  al.,  on  a  note 
of  $2,500,  dated  July  8,  1907,  at  10  day^;  the 
summons  and  declaration  being  served  Au- 
gust 2,  1907.  In  the  Passaic  circuit  court  the 
following  suits:  By  Elmer  Conant,  summons 
and  declaration  served  August  16,  1907,  on  a 
note  for  $500,  dated  May  2,  1907,  at  three 
months.  By  the  Tradesmen's  Oil  Company, 
summons  and  declaration  served  October  31, 
1907,  on  a  note  dated  May  15,  1907,  for 
$1,000,  at  three  months.  By  the  Battery 
Park  National  Bank,  summons  and  declara- 
tion served  November  14,  1907,  on  two  notes, 
one  dated  March  27,  1907,  for  $1,000,  at 
three  months,  and  one  dated  April  8,  1907, 
for  $500,  at  three  months.  By  Rudolph  Co- 
hen, summons  and  declaration  served  No- 
vember 8,  1907,  on  a  note  of  $5,000,  dated 
April  3,  1907,  at  three  months.  By  the 
Crown  Petroleum  Company,  summons  and 
declaration  served  on  December  2,  1907,  on 
a  note  of  $1,000,  dated  July  30,  1907,  at 
three  months.  In  each  of  these  suits,  begin- 
ning as  early  as  July  20,  1907,  and  extending 
to  as  late  as  the  9tb  of  December,  1907,  affi- 
davits of  merits  were  at  various  times  filed 
by  Joseph  Bamford,  Jr.,  and  subsequently 
pleas  were  filed,  and  most  of  these  cases 
were  postponed  upon  the  request  of  the  coun- 
sel of  the  defendant,  so  that  no  Judgments 
were  entered  until  after  the  voluntary  peti- 
tion in  bankruptcy  was  filed  on  the  27th  of 
January,  1908. 

The  proofs  show  that  th«  collateral  de- 


posited with  the  $16,T)00  demand  note  made 
by.  Joseph  Bamford,  Jr.,  "verbally"  guaran- 
teed by  Walter  Bamford,  and  held  by  the 
Hamilton  Trust  Company,  was  sold  by  the 
Hamilton  Trust  Company  as  follows:  The 
$1,000  United  States  Steel  Corporation  bond, 
July  12,  1907,  to  Walter  Bamford,  for  $985. 
The  75  shares  of  United  Shoe  Machinery 
Company,  preferred,  part  on  July  15  and 
part  on  July  20,  1907,  for  $2,024.87.  The  3 
Paterson  &  Passaic  Gas  &  Electric  Light 
Company  bonds,  August  29,  1907,  for  $3,010.- 
63.  The  10  shares  of  the  Bank  of  Charleroi, 
Pa.,  stock,  September  26,  1907,  to  Walter 
Bamford,  for  $4,000.  The  142  shares  of 
United  Shoe  Machinery  Company,  common, 
September  25,  1907,  to  Walter  Bamford,  for 
$5,680.  The  total  received  from  these  se- 
curities was  therefore  $20,270,  which  paid 
the  $16,000  note  and  left  a  balance  of  $4,270. 

The  trust  company  claims  that,  by  virtue 
of  the  provisions  of  the  collateral  notes  taken 
by  it,  it  was  authorized  and  empowered, 
whenever  any  note  came  due  to  it,  and  was 
unpaid,  to  shorten  the  due  day  of  all  other 
notes  of  the  same  person  and  sell  all  col- 
lateral In  its  possession  to  pay  the  total  of 
all  notes  of  the  same  person  held  by  it,  and 
that,  exercising  this  power.  It  proceeded,  not 
only  to  sell  sufficient  collateral  to  reimburse 
it  for  the  $16,000  note  which  was  payable 
on  demand,  but  also  the  note  for  $10,000, 
of  July  1,  1907,  which  was  not  due  until  the 
1st  of  November,  1907,  and  therefore,  in 
addition  to  the  sales  of  fhe  collateral  spe- 
cifically deposited  with  the  $16,000  note,  the 
sale  of  which  as  above  stated  produced  an 
excess  of  $4,270,  it  sold  the  2,000  shares  of 
Bamford  Bros.  SUk  Manufacturing  Com- 
pany's stock  (which  was  deposited  as  col- 
lateral with  the  $10,000  note)  on  the  25th 
day  of  September,  1907,  for  $5,000,  to  Walter 
Bamford.  Before  October  7,  1907,  the  Ger- 
man-American Trust  Company  notified  Jo- 
seph Bamford,  Jr.,-  that  unless  he  paid  the 
$12,000  which  he  owed  it,  and  for  which  it 
held  as  collateral  the  26  shares  of  Hamilton 
Trust  Company  stock  and  the  30  shares  of 
Silk  City  Safe  Deposit  ft  Trust  Company 
stock,  it  would  on  the  morning  of  tbat  day, 
at  its  banking  house,  sell  the  said  securities, 
and  on  that  day  a  representative  of  Walter 
Bamford  appeared  and  bid  the  exact  amount 
of  Joseph's  indebtedness,  and  paid  for  the 
same  with  Walter's  check,  and  that  stock 
passed  into  the  possession  of  Walter. 

On  the  judgment  obtained  on  the  1st  of 
March,  1907,  by  the  First  National  Bank  of 
Guttenberg  against  Joseph  Bamford,  Jr.,  as 
before  stated,  a  levy  was  made  ui>on  his 
dwelling  house  in  Arlington  street,  Paterson, 
and  upon  three  automobiles  owned  by  him, 
and  on  the  8d  of  January,  1908,  the  above 
property  was  sold  by  the  sheriff  and  pur- 
chased by  Walter  Bamford  for  $5,000,  and 
since  that  time  Joseph  Bamford,  Jr.,  has 
continued  to  reside  in  the  said  premises  and 
has  not  paid  any  rent,  although  Walter  and 
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he  swore  that  Walter  charges  him  wltA  rent 
at  the  rate  of  $40  a  month;  but  they  both 
agreed  that  he  has  not  paid  any,  and  what  Is 
called  a  "charge"  seems  to  have  been  entirely 
In  the  minds  of  the  parties,  since  they  both 
agree  that  no  account  was  made  of  it  After 
the  sale  of  all  the  securities  wblcb  were 
pledged  to  the  Hamilton  Trust  Company  by 
Joseph,  Jr.,  there  was  still  due  the  Hamilton 
Trust  Company  a  sum  slightly  in  excess  of 
$1,000,  and  on  the  26th  of  October,  1907, 
Walter  Bamford  paid  this  amount.  On  the 
4th  of  January,  1908,  a  partition  suit  was 
begun  in  this  court  by  Walter  Bamford 
against  Joseph  Bamford,  Jr.,  respecting  the 
parcels  of  land  which  they  owned  In  com- 
mon. This  bill  was  filed  by  Wayne  Dumont 
as  solicitor  for  Walter  Bamfoi^,  he  being 
the  solicitor  of  Joseph  Bamford,  Jr.,  before 
that  time  and  after  that  time  In  all  the  suits 
brought  against  Joseph  Bamford,  Jr.,  and  his 
solicitor  In  the  case  at  bar  as  well  as  his  at- 
torney In  the  bankruptcy  proceedings.  Mr. 
Dumont  on  the  witness  stand  explained  that 
be  represented  Walter  In  that  suit  because 
there  were  Judgments  against  Joseph,  or 
at  least  one,  and  that  there  was  a  levy  upon 
his  property,  and  that  he  thought  it  would  be 
better  not  to  sell  Joseph's  undivided  interest 
In  that  property,  but  to  have  It  parted ;  that 
he  was  not  able  to  get  any  information  out  of 
Joseph  (although  It  is  difficult  to  see  what  in- 
formation he  needed  for  this  bill),  and  that  he 
therefore  applied  to  Walter  and  secured  a 
consent  from  Walter  to  have  the  bill  filed  in 
Walter's  name  against  Joseph.  No  one  ap- 
peared for  Joseph,  and  a  partition  sale  was 
had  at  which  Walter  bought  the  property  for 
$5,000.  This  was  for  the  whole  property. 
Later  the  creditors  of  Joseph  Bamford,  Jr., 
applied  to  the  chancellor,  and  had  this  sale 
set  aside  and  a  physical  partition  made,  and 
the  trustee  in  bankruptcy  subsequently  sold 
that  portion  of  the  land  set  oft  to  Joseph  for 
$9,000.  As  before  stated,  on  the  27th  day  of 
January,  1908,  a  voluntary  petition  in  bank- 
ruptcy, the  affidavit  to  which  was  made  on 
the  24th  day  of  January,  1908,  was  filed  by 
Joseph  Bamford,  Jr.,  Wayne  Dumont  acting 
as  his  attorney.  His  schedule  showed  un- 
secured debts  of  $81,702.42,  and  practically 
no  assets  whatever,  excepting  his  interest 
In  this  undivided  real  estate,  and  some  wear- 
ing apparel  valued  at  $200. 

From  the  above  recital  of  facts  it  there- 
fore appears  that,  after  the  various  transac- 
tions above  recited,  Walter  Bamford  became 
and  was  possessed  of  property  theretofore 
owned  by  Joseph, Bamford,  Jr.,  as  follows: 
1  $1,000  bond  of  the  United  States  Steel  Cor- 
poration; 10  shares  of  the  Bank  of  Char- 
leroi.  Pa.;  142  shares  of  United  Shoe  Ma- 
chinery Company,  common;  26  shares  of 
Hamilton  Trust  Company;  30  shares  of 
Silk  City  Safe  Deposit  &  Trust  Company; 
2,000  shares  of  Bamford  Bros.  Silk  Manu- 
facturing Company;  dwelling  house  and 
lots  on  Arlington  street,  Peterson,  N.  J.;  3 


automobiles.  Since,  for  the  purposes  of  this 
case,  the  complainant  concedes  that  the  pric- 
es paid  for  the  other  securities  or  properties 
were  so  near  their  value  that  no  charge  of 
inadequacy  of  price  could  properly  be  made, 
and  the  money  paid  therefor  went  to  cred- 
itors of  Joseph  Bamford,  Jr.,  no  relief  wa^; 
asked  for  at  the  trial  with  respect  to  any  of 
the  above  transactions  excepting  those  con- 
cerning the  2,000  shares  of  Bamford  Bros. 
Silk  Manufacturing  stock  and  the  dwelling 
house  on  Arlington  street,  Paterson.  The 
other  transactions,  therefore,  wlU  only  be  re- 
ferred to  in  so  far  as  they  are  useful  In 
casting  light  upon  the  relevant  facts  and  up- 
on the  transactions  that  are  attacked,  which 
are  those  Just  mentioned. 

Leaving  the  real  estate  for  separate  con- 
sideration, the  following  relevant  facts  were 
proven  respecting  the  sale  of  the  2,000  shares 
of  Bamford  Bros.  Silk  Manufacturing  Com- 
pany stock:  As  before  stated,  there  were  6,- 
000  shares  of  this  stock,  the  par  value  was 
$100,  and  they  were  owned  equally,  one-third 
each,  by  the  father  and  the  two  sons.  The 
father  was  president,  Walter  was  treasurer, 
and  Joseph  was  secretary  and  general  man- 
ager or  superintendent  of  the  company.  A 
dividend  was  paid  In  1906.  The  only  evi- 
dence of  the  value  or  worth  of  these  shares 
was  the  following:  On  or  about  the  30th  day 
of  November,  1907,  Walter  Bamford,  as 
treasurer  of  the  company,  caused  to  be  sent 
to  the  Dun  Commercial  Agency  a  statement 
of  the  financial  condition  of  the  company, 
made  by  public  accountants,  and  certified  by 
them  to  correctly  show  such  financial  stand- 
ing. By  this  statement  It  appears  that  ttie 
excess  of  assets  over  liabilities  was  $&13,79l.- 
62,  which  would  make  the  book  value  of  2,000 
shares  on  that  day  $314,588.21.  The  com- 
plainant offered  no  evidence  whatever,  except 
this  statement  as  to  its  value;  and  neltber 
Walter  nor  Joseph  Bamford,  Jr.,  the  defend- 
ants, offered  any  testimony  or  evidence  what- 
ever as  to  Its  value,  nor  did  the  defendant 
Walter  Bamford  make  any  explanation  what- 
ever respecting  this  financial  statement. 
When  examined  before  the  referee  In  bank- 
ruptcy, he  refused  to  testify  as  to  how  the 
profits  of  the  business  were  divided  among 
the  three  persons  who  owned  it  further  than 
to  say  that  there  had  been  a  dividend  in 
1906.  Concerning  other  qu^tions  of  value, 
he  testified  that  he  did  not  think  about  such 
things;  and  he  refused,  although  ordered  to 
do  so,  to  answer  whether  he  would  consider 
that  he  suffered  any  loss  If  he  gave  up  the 
stock  upon  being  repaid  what  he  i>aid  for  it, 
with  interest  and  expenses  in  connection 
with  the  purchase. 

Both  he  and  Joseph  seek  to  create  the  im- 
pression, by  positive  statement  and  sugges- 
tion, that  from  some  period  In  1906  through 
1907  Joseph  (who  they  say  was  drinking 
heavily  at  that  time)  and  Walter  were  vir- 
tually strangers.  Joseph  testified  before  the 
referee  in  bankruptcy  that^  after  be  made 
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tbe  note  to  tbe  Hamilton  Trust  Company,  be 
ceased  drinking;  and,  also,  that  before  that 
time  be  worked  In  his  position  as  manager  of 
the  mills,  with  occasional  absences  due  to 
his  habits,  and  that  during  such  times  he 
saw  his  brother  daily.  And  the  case  Is  filled 
with  acts  of  Joseph  during  this  period  which 
show  that  he  was  attending  to  business,  malK- 
Ing  notes  and  signing  affldayits,  and  o^er- 
wise  being  as  accessible  as  any  other  busi- 
ness man  for  business  purposes.  Walter  him- 
self testifies  that,  as  early  as  the  summer  of 
1907,  It  was  "public  property"  that  Joseph 
was  In  financial  difficulties,  was  being  "rob- 
bed" or  Iiad  been  "robbed,"  and  either  was 
about  to  be  or  was  financially  ruined.  Not- 
withstanding the  Implication  which  these  wit- 
nesses would  convey  that  these  brothers  were 
strangers  (although  living  side  by  side,  and 
working  side  by  side,  and  engaged  in  a  mutu- 
al enterprise),  it  is  undisputed  that  the  Ham- 
ilton Trust  Company,  of  which  Walter  was  a 
8to<^holder  and  a  director,  and  Joseph  a 
stockholder,  made  the  loan  of  $10,000  to  Jo- 
seph on  the  2d  day  of  March,  1907,  solely  at 
tbe  request  of  Walter,  and  because  be  stated' 
to  Mr.  Parmelee  that  be  wished  the  company 
to  do  so.  And  it  is  also  proven  without  con- 
tradiction that,  after  one  suit  had  resulted 
in  a  judgment  and  other  suits  had  been  be- 
gun against  Joseph,  the  Hamilton  Trust  Com- 
pany, after  consultation  with  Walter  and  up- 
on what  he  calls  his  "verbal  guarantee"  there- 
for, loaned  $16,000  on  a  demand  note  mad6 
by  Joseph  Bamford,  Jr.,  and  took  ov(>r  the 
collateral  which  the  former  loaner  Iiad  for 
fbat  amount,  and  that  this  was  done  with 
tbe  distinct  understanding  between  Walter 
and  tbe  bank  and  Joseph  that  the  purpose 
was  to  liquidate  the  securities  and  pay  the 
banks,  and  they  began  immediately  (although 
tbere  is  no  evidence  that  up  to  this  time  they 
had  made  any  demand  on  Joseph  to  pay  this 
note)  to  sell  these  securities,  and  continued 
to  sell  them  nntU  they  had  not  only  paid  the 
$16,000  note,  but  had  within  $1,000  of  enough 
to  pay  that  and  the  $10,000  note  on  which 
Walter  was  tbe  indorser,  and  for  which  the 
2,000  shares  of  Bamford  Bros.  Silk  Man- 
nfactnrlng  Company  stock  was  collateral. 

It  appears  that  on  the  20tb  day  of  Septem- 
ber, 1907,  the  Hamilton  Trust  Company  made 
their  first  written  demand  upon  Joseph  Bam- 
ford, Jr.,  with  respect  to  the  $16,000  note, 
and  it  appears  from  the  language  of  this  de- 
mand itself  that  they  had  already  and  before 
that  time  sold  of  the  securities  deposited 
therewith  enough  to  realize  $6,000.  That  de- 
mand was  as  foUows:  "September  20,  1907. 
We  desire  to  notify  you  that  we  wish  to  call 
for  payment  your  demand  loan  dated  July 
1st,  1907,  for  $16,000  on  which  there  has  been 
$0,000  paid,  leaving  a  balance  due  on  same  of 
$10,000.  We  expect  this  note  paid  to-morrow 
before  twelve  o'clock,  otherwise  tbe  collateral 
thereto  will  be  sold,  together  with  the  col- 
lateral of  your  note  for  $10,000,  dated  July 
Ist,  1907."    It  further  api)ears  that  on  the 


23d  day  of  September,  1907,  Mr.  Parmdee 
and  Joseph  Bamford,  Jr.,  had  an  interview, 
as  a  result  of  which  Mr.  Parmelee  framed 
the  following  letter  for  Joseph  Bamford,  Jr., 
to  sign,  and  Jos^b  Bamford,  Jr.,  did  sign 
it:  "September  23,  1007.  Hamilton  Trust 
Company — Gentlemen:  I  beg  to  acknowledge 
receipt  from  you  of  letter  requesting  the  pay- 
ment of  my  demand  loan  with  you  amount- 
ing to  $10,000,  and  to  say  that  I  am  unable 
to  comply  with  your  request  As  you  hold  as 
collateral  security  for  the  payment  of  my 
loans  of  $20,000  the  following:  142  shares 
common  stock,  United  Shoe  Machinery  Cor- 
poration; 10  shares  capital  stock  Bank  of 
Cbarlerol,  Pa. ;  2000  shares  Bamford  Broth- 
ers Silk  Mfg.  Co.,  I  hereby  consent  that  the 
same  be  sold  at  public  auction  in  the  city  of 
New  Tork,  and  out  of  tbe  proceeds  I  direct 
you  to  pay  the  amount  due  the  Hamilton 
Trust  Company  and  retain  tbe  balance  for 
the  benefit  of  my  other  creditors."  Three 
days  before  this,  and  on  the  20th  of  Septem- 
ber, 1007,  the  trust  company  had  already  in- 
structed Adrian  MuUer  &  Sons,  auctioneers 
of  the  city  of  New  York,  to  advertise  the  se- 
curities Just  mentioned  for  sale  at  their  place 
in  New  York  on  the  26th  of  September,  1007. 
Before  this  it  had  been  agreed  between  Wal- 
ter Bamford  and  Mr.  Parmelee  that  these  se- 
curities should  be  sold,  and  Mr.  Parmelee  had 
undertaken  to  look  after  Walter  Bamford's 
interests,  as  the  latter  was  going  away  for  a 
vacation.  On  the  25th  of  September,  1907,  ' 
these  securities  were  sold  at  MuUer's,  and 
brought  the  prices  which  have  been  before 
mentioned,  namely,  the  Charleroi  stock,  $4,- 
000,  the  Shoe  Machinery  common,  $5,680,  and 
the  Bamford  Company  stock  $5,000,  or  a  to- 
tal of  $14,680.  Subsequently,  as  has  been  be- 
fore stated,  and  on  October  26,  1907,  the  re- 
maining security  in  tbe  liands  of  the  Hamil- 
ton Trust  Company,  to  wit,  the  (German- 
American  Trust  Company  stock,  was  sold  for 
$4,590,  and  on  the  same  day  Walter  Bamford 
paid  the  difference,  which  was  something 
over  $1,000,  to  tbe  Hamilton  Trust  Company, 
and  received  the  notes  of  Joseph.  Joseph 
testifies  that  he  never  received  these  notes, 
and  knows  nothing  about  them,  and  Walter 
testifies  that  he  does  not  know  what  has  be- 
come of  them.  Joseph,  in  fact,  throughout 
his  testimony,  both  before  the  court  in  this 
trial  and  before  the  referee  in  bankruptcy, 
sought  to  give  the  impression  that  be  was 
practically  oblivious  to  what  had  happened, 
and  had  no  knowledge,  and  was  not  told 
anything  by  anybody.  He  says  that  he  never 
knew  what  had  become  of  his  notes  or  of  the 
large  amounts  of  collateral  that  were  depos- 
ited with  them ;  that  no  one  had  ever  told 
him.  And  yet  he  says  that  a  few  days  after 
this  Bamford  Bros.  Silk  Manufacturing  (Com- 
pany stock  was  sold  he  was  told  that  he  was 
no  longer  a  stockholder  of  the  company.  So 
here,  as  elsewhere,  it  is  evident  that  neither 
he  nor  Walter  Bamford  can  be  relied  upon 
as  giving  a  truthful  version  of  what  took 
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place,  or  as  revealing  the  transactions  be- 
tween tbem  and  the  knowledge  which  each 
had  of  the  drcumstances.  Joseph  testified 
before  this  court  that  he  did  speak  to  his 
brother  about  bis  financial  affairs,  and  that 
his  brother  refused  to  aid  him ;  and  Walter 
testified  that  Joseph  never  spoke  to  him 
about  his  financial  affairs.  Walter  also  seeks 
to  give  the  Impression  that  he  remembers 
very  little  about  these  important  matters,  and 
cannot  now  tell  how  in  so  many  instances  he 
knew  exactly  when  his  brother's  properties 
were  to  be  sold,  and  bow  he  came  to  be  pres- 
ent at  the  proper  time  to  acquire  them,  ex- 
cepting with  respect  to  the  Bamford  Com- 
pany's stock,  which  he  says  that  he  acquired 
by  reason  of  an  arrangement  he  made  with 
Mr.  Parmelee  to  protect  him.  It  further  ap- 
pears that  this  sale  was  held  at  Walter's 
specific  request  Mr.  Parmelee  testifies  that 
he  asked  Walter  to  pay  the  $10,000  note  (al- 
though it  was  not  due),  and  take  over  the 
stock,  but  Walter  replied  that  he  preferred 
to  have  it  go  to  a  sale.  The  reason  for  this 
preference  is  too  obvious  to  require  exposi- 
tion. After  the  sale  of  this  stock,  Joseph 
continued  performing  exactly  the  same  duties 
in  the  operation  of  the  company's  business 
as  he  had  always  theretofore,  since  Its  incor- 
poration, performed,  namely,  he  was  the  ac- 
tive silk  maker,  superintendent,  or  manager, 
or  whatever  title  they  gave  him. 

It  win  have  been  observed  that  most  of 
the  collateral  securities  pledged  by  Joseph 
and  sold  by  the  banks  were  those  which 
have  a  recognized  value  in  the  market;  and 
it  is  a  significant  fact  that  no  such  precau- 
tion was  taken  with  respect  to  any  other 
thing  as  with  respect  to  the  Bamford  Com- 
pany stock;  and  that  as  to  that,  and  when 
it  was  determined  to  sell  that,  the  two  writ- 
ten papers  were  prepared,  one  the  demand  of 
September  20,  1907,  for  payment  of  the  de- 
mand note  of  $16,000  and  the  notice  that 
the  collateral  held  under  it,  and  also  under 
the  note  not  yet  due,  would  be  sold;  and, 
secondly,  the  letter  prepared  by  Mr.  Par- 
melee, and  signed  by  Joseph  Bamford,  Jr., 
authorizing  the  sale  in  New  York  of  this 
stock.  It  Is  also  significant  tn  my  Judg- 
ment that  Walter  Bamford  abstained  from 
aiding  his  brother  in  any  of  his  other  en- 
terprises excepting  when  the  stock  of  the 
Bamford  Bros.  Silk  Manufacturing  C!ompa- 
ny  was  pledged  as  collateral.  This  was 
pledged,  as  will  b«  recalled,  on  the  2d  of 
March,  1907,  to  the  Hamilton  Trust  Com- 
pany of  which  Joseph  was  a  stockholder 
and  Walter  was  a  stockholder  and  director. 
Joseph  at  that  time  did  not  owe  that  com- 
pany any  money  whatever  according  to  bis 
statement  and  that  of  Parmelee.  Walter 
says  that  he  thinks  this  $10,000  had  been 
theretofore  loaned  to  Joseph.  However  this 
may  be,  It  is  undisputed  that  on  the  2d  of 
Mardi,  1907,  Joseph  gave  a  note  with  this 
stock  as  collateral,  and  that  Walter  was 
not  on  that  note.    That  loan  was  made  at 


Walter's  request,  and  wonld  not  have  been 
made  without  his  request,  and  he  subse- 
quently indorsed  the  note.  When  this  note 
came  due,  he  Induced  the  trust  company  also 
by  what  he  calls  a  "verbal  guaranty"  to 
loan  $16,000  more  to  Joseph,  taking  over  a 
former  loan  with  the  attendant  collateral 
Both  he  and  Parmelee  agree  that  this  was 
done  at  Walter's  request,  and  with  tbe  dis- 
tinct understanding  among  them  all  (that  is, 
Joseph,  Parmelee,  and  Walter)  that  tbe  se- 
cui*ities  should  all  of  them  be  Uqaidated; 
that  Is  to  say,  as  I  understand  their  testi- 
mony, that  they  should  be  sold  as  speedily 
as  possible. 

[1]  It  is  impossible,  after  an  impartial 
consideration  of  the  testimony,  to  reach  tbe 
conclusion  that  Walter,  who  is  the  brother 
of  Joseph,  who  lived  next  door  to  him  and 
worked  side  by  side  with  him  In  the  silk 
business,  and  had  learned,  as  he  himself 
says,  by  common  repute  that  Joseph  was 
financially  embarrassed,  if  not  ruined,  did 
not  know  la  July,  August,  and  September  of 
1907  that  any  property  of  Joseph's  which 
was  sold  for  less  than  its  full  value  was 
to  the  extent  of  such  excess  was  being  with- 
drawn from  creditors  of  Joseph.  After  a 
most  careful  consideration  of  this  testimo- 
ny, I  cannot  escape  the  conviction  that  Wal- 
ter did  know  of  Joseph's  financial  condition, 
knew  that  he  was  tremendously  Involved, 
probably  knew  that  a  judgment  bad  been 
obtained  against  him  and  that  other  suits 
were  pending,  and  either  by  direct  agree- 
ment with  Joseph,  or  by  some  tacit  under- 
standing, set  out  to  pay  the  creditors  who 
liad  the  collaterals  in  hand  their  full 
amounts,  and  secure  to  himself  whatever  of 
equity  there  was  In  such  collaterals  over 
and  above  the  amounts  due  the  secured  cred- 
itors. There  is,  of  course,  no  direct  testi- 
mony of  any  agreement  between  Joseph  and 
Walter  to  this  effect,  as  there  rarely  is  in 
any  case  of  a  fraudulent  conveyance.  But 
there  is  sufficient  evidence  to  require  any 
trier  of  fact  to  reach  the  conclusion  that 
Walter  knew  that  Joseph  was  largely  in- 
debted, was  In  a  condition  of  financial  em- 
barrassment of  a  very  high  degree,  and  that 
the  creditors  of  Joseph  had  already  begim 
to  pursue  him  and  to  attempt  to  reach  his 
assets,  and  would  undoubtedly  continue  to 
do  so  until  they  had  secured  their  debts,  or, 
at  least,  disposed  of  all  his  available  assets 
In  an  endeavor  to  do  so. 

Tbe  question,  therefore,  to  be  considered, 
is.  What  is  the  legal  effect  of  these  findings, 
and  what  remedy  is  available  to  the  com- 
plainant under  the  law  as  administered  in 
this  court? 

First,  It  will  be  well  to  dispose  of  the 
charge  in  the  bill  that  the  transactions  by 
which  Walter  secured  Joseph's  property  con- 
stituted a  preference  within  the  meaning  of 
the  bankruptcy  law.  This  matter  was  not 
subsequently  referred  to  bf  counsel,  and  ii 
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not  mentioned  In  their  briefs,  and  I  assume 
that  they  have  abandoned  such  charge. 

[2]  At  the  time  that  Walter  purchased 
any  of  this  property  I  do  not  thlnlc  it  would 
be  proper  to  term  him  a  creditor  of  Joseph's. 
At  no  time  did  Joseph  owe  him  any  money. 
Whatever  rights  he  might  have  with  respect 
to  Joseph  and  Joseph's  property  were  with 
respect  to  securing  himself  because  be  was 
an  indorser  upon  a  $10,000  note  of  Joseph's. 
£ven  if  this  circumstance  constituted  him 
a  creditor,  the  sale  of  the  Bauiford  stoclc 
to  Walter  took  place  on  the  25th  of  Septem- 
ber, 1907,  and,  although  Joseph  swore  to  the 
voluntary  petition  in  l)ankruptcy  on  the  24th 
of  January,  1907,  he  did  not  file  the  same 
until  the  27th  of  January,  1007,  which,  as 
will  be  observed,  was  two  days  more  than 
four  months,  and  the  bankruptcy  act  only 
condemns  preferences  to  creditors  made 
vrithin  four  months  of  the  filing  of  the  pe- 
tition, and  by  withholding  the  petition  from 
the  24th  to  the  27th  a  margin  of  two  days 
is  gained  in  favor  of  the  transfer  to  Wal- 
ter. Since,  at  the  time  of  the  purchase  of 
the  real  estate,  the  only  other  transaction 
here  sought  to  be  impugned,  there  is  no  pre- 
tense that  Walter  was  a  creditor  of  Jo- 
seph's, the  bankruptcy  act  would  not  apply 
to  that  transaction.  With  respect  to  the 
real  estate,  there  was  proof  offered  by  the 
defendants  from  which  I  conclude  that,  if 
this  transaction  stood  alone,  there  would  be 
no  occasion  to  disturb  it  because  of  the  ex- 
istence of  any  such  Inadequacy  of  consider- 
ation as  to  suggest  fraud  or  other  grounds 
for   attacking  or  Interfering  with  it. 

[3]  There  is  no  question  that  a  trustee 
in  bankruptcy  Is  a  proper  person  to  bring 
such  a  suit  as  this,  and  that  the  debts  rep<' 
resented  by  him  are  so  fastened  on  the 
property  of  the  debtor  tliat  conveyances 
which  would  be  held  void  or  voidable  at  the 
instance  of  lien  creditors  are  properly  held 
voidable  at  the  Instance  of  die  trustee  in, 
bankruptcy.  Levy  v.  Levy,  "57  Atl.  1011 
(Reed,  V.  C,  1904);  Crane  v.  Brewer,  73  N. 
J.  Eq.  558;  68  Atl.  78  (Howell,  V.  C,  1907). 
[41  The  complainant  contends  that  there 
Is  sufficient  proof  to  lead  the  court  to  find 
that  the  transactions  attacked  were  actually 
fraudulent,  with  the  result  that  they  should 
be  wholly  set  aside  in  favor  of  the  credi- 
tors of  Joseph,  Jr.  To  render  this  result  a 
Just  one,  the  court  must  find  that  there  was 
a  covinous  agreement  between  Walter  and 
Joseph,  Jr.,  to  transfer  the  property  belong- 
ing to  Joseph  with  the  intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  Joseph, 
Jr.  It  is  not  snfBcient  to  a  determination 
of  actual  fraud  to  find  that  the  debtor  dis- 
posed of  or  made  away  with  his  property 
wlthi  the  intent  to  hinder,  delay,  and  de- 
fraud his  creditors.  There  must  be  found, 
in  addition  thereto,  proof  of  a  participation 
t>y  the  transferee  or  grantee  in  such  in- 
tent. Muirheid  v.  Smith,  33  N.  J.  Eq. 
308,  311  (Ct.  of  Er,,  1882);  N.  T.  Fire  Ins. 
81  A.— 49 


(30.  v.  looker,  35  N.  J.  Eq.  408,  412  (Van 
Fleet,  V.  C,  188a);  Flemington  Nat.  Bank  v. 
Jones,  50  N.  J.  Eq.  244,  249,  24  Atl.  928 
(Pitney, 'v.  C,  1892);  affirmed  50  N.  J.  ^. 
486,  27  Atl.  636;  Claflln  Co.  v.  Freudenthal, 
58  N.  J.  Eq.  298,  302,  43  Atl.  529  (Emery. 
V.  C,  1899);  Perrlne  v.  Perrine,  50  Atl.  694 
(Pitney,  Y.  C,  1901),  and  innumerable  cases 
cited  In  the  notes  In  32  L.  R.  A.  33,  and 
36  L.  R.  A.  335.  Each  case,  of  course, 
must  be  judged  by  its  own  facts,  and  if,  in 
the  case  at  bar,  moneys  paid  by  Walter  had 
gone  to  Joseph  so  that  he  might  have  used 
them  as  be  saw  fit,  I  would  be  strongly  in- 
clined to  find  that  under  the  circumstances 
above  detailed  the  transactions  should  be 
wholly  set  aside  at  the  Instance  of  Joseph's 
creditors,  and  Walter  deprived  of  the  prop- 
erty, with  the  consequent  loss  of  what  he  had 
paid.  But  it  is  the  fact  that  In  the  two 
instances  In  which  the  transactions  are  now 
under  review,  to  wit,  the  BamXord  stock  and 
the  real  estate,  the  transfers  were  made  at 
sales  held  at  the  instance-  of  creditors  of 
Joseph,  Jr.— one  a  Judgment  creditor  with 
an  execution,  and  the  other  the  holder  of  a 
collateral  note. 

[6]  It  is  true,  and  has  been  firmly  estab- 
lished, that  in  the  pursuit  of  fraud,  or  In 
Investigating  with  respect  to  it,  the  sub- 
stance of  the  transaction  is  viewed,  and  not 
its  form;  and  that,  therefore,  it  is  immateri- 
al whether  such  fraud  was  perpetrated  by 
means  of  Judicial  or  other  public  sales,  or 
whether  It  was  by  private  agreement  and 
transfer.  Metropolitan  Bank  v.  Durant,  22 
N.  J.  Eq.  35  (Gh.  Zabriskie,  1871),  affirmed  24 
N.  J.  Eq.  556  (Ct  Of  Er.,  1873);  Lund  v. 
Eq.  Life  Ins.  Co.,  81  N.  J.  Eq.  355  (Ct.  of  Er., 
1879);  Mech.  Nat.  Bank  v.  Burnet  Mfg.  Co., 
33  N.  J.  Eq.  486,  489  (Van  Fleet,  V.  C,  1881), 
affirmed  35  N.  J.  Eq.  344  (Ct.  of  Er.,  1882); 
Sands  v.  Codwise,  4  Johns.  (N.  Y.)  530, 
565,  4  Am.  Dec.  305;  Farr  v.  Slmms,  Rich. 
Eq.  Cas.  (S.  C.)  122,  24  Am.  Dec.  398  (1832). 
But  the  fact  that  the  transactions  attacked 
are  In  each  case  sales  held  at  the  in- 
stance of  creditors  of  Joseph  Bamford,  Jr., 
and  that  the  money  realized  went  to  pay 
the  legitimate  debts  of  such  vending  credi- 
tors, is  Important,  not  only  with  respect  tu 
the  question  of  whether  there  was  actual 
fraud  or  not,  but  also  upon  the  question  of 
the  relief  to  he  accorded  as  against  the  pur- 
chaser, namely,  Walter  Bamford.  In  any 
event,  it  seems  to  me  that  his  payment  at 
these  sales  of  money  which  went  to  satisfy 
the  legitimate  creditors  at  whose  instance 
these  sales  were  held  entitles  him  to  protec- 
tion to  the  extent  of  such  payments.  And, 
as  bearing  upon  the  question  of  actual  fraud, 
the  nature  and  circumstances  of  these  sales 
make  it  more  difficult  to  find  a  Justifiable 
basis  for  determining  tliat  there  was  the 
kind  of  actual  fraud  which  the  court  must 
find  to  hold  void  in  toto  the  transfer  of  the 
property. 

[8]  It  is  true  that  a  man  cannot  shut  his 
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eyes  to  avoid  tbe  responsibility  occasioned 
by  Beelng  what  be  would  otherwise  see,  and' 
that  such  circumstances  as  put  one  upon  in- 
quiry charge  him  with  tbe  responsibility 
of  what  he  would  learn  If  he  properly  pur- 
sued such  Inquiry.  And  with  respect  to  this 
particular  subject  It  has  been  held  that 
creditors  or  others  dealing  with  a  falling 
debtor  are  chargeable  with  such  facts  as 
they  would  have  learned  bad  they  properly 
investigated,  provided  facts  were  brought  to 
their  attention  which  would  lead  a  reason- 
able man  In  like  circumstances  to  Investi- 
gate. Atwood  V.  Impson,  20  N.  J.  Eq.  150 
(Gb.  Zabriskle,  1869);  Tantum  r.  Oreen,  21 
N.  J.  Eq.  864,  369  (Gt  of  Gr.,  1869);  De 
Witt  V.  Van  Sickle,  29  N.  J.  200,  216  (Van 
Fleet,  V.  C.,  1878);  Holt  v.  Creamer,  84  N. 
J.  Eq.  181,  189  (Van  Fleet,  V.  C,  1881);  N. 
T.  Fire  Ins.  Co.  v.  Tooker,  35  N.  J.  Eq.  408, 
412  (Van  Fleet,  V.  C.,  1882);  Moore  v.  WU- 
llamson,  44  N.  J.  Eq.  496,  15  AtL  587,  1 
L.  B.  A.  836  (C!h.  McGIU,  1888);  Klnmouth 
V.  White,  47  Ati.  1  (Pitney,  V.  C,  1900); 
Russell  &  Erwln  Co.  v.  Faltoute  Co.,  62  Atl. 
421,  423  (Emery,  V.  C,  1905). 

in  Undoubtedly  In  this,  suit  there  were 
circumstances  which  would  have  led  a  rea- 
sonable man,  circumstanced  as  Walter  Bam- 
ford  was,  to  Investigate  concerning  the  finan- 
cial condition  of  Joseph  Bamford,  Jr.  These 
transfers  were  made  while  suits  were  pend- 
ing against  the  debtor,  which  is  always  a 
suspicious  circumstance.  Morris  Canal  & 
Bkg.  Co.  V.  Stems,  23  N.  J.  Eq.  414  (Ch. 
Zabriskle,  1873);  Randall  y.  Vroom,  30  N. 
J.  Eq.  853  (Ch.  Runyon,  1879);  Hoboken 
Bank  V.  Beckman,  86  N.  J.  Eq.  83,  86  (Ch. 
Bunyon,  1882);  Christie  v.  Brldgman,  51  N. 
J.  Eq.  331,  334,  25  Atl.  939,  30  Atl.  429 
(Green,  V.  C,  1883).  The  haste  to  liquidate 
the  securities,  the  sale  of  the  Bamford  stock 
before  the  note  to  which  it  was  attached  as 
collateral  was  due,  the  selling  of  It  In  New 
York  City  without  any  special  notice  being 
given  to  the  public  at  Paterson,  the  home 
of  the  debtor,  the  scene  of  the  company's 
activities,  and  the  natural  place  for  credi- 
tors to  look  for  information,  are  all  circum- 
stances casting  grave  suspicion  upon  the 
transaction.  The  active,  willing  co-opera- 
tion of  the  debtor  In  having  his  property 
sold,  contrasted  with  bis  suplneness  and 
neglect  to  take  any  steps  to  protect  himself, 
are  additional  factors  of  importance,  and 
cast  light  upon  the  transaction. 

[8]  And,  while  a  settlement  upon  one  de- 
pendent upon  the  settler  may  not  be  consid- 
ered as  a  badge  of  fraud,  dealings  between 
near  relatives,  one  of  whom  is  largely  In- 
debted and  the  other  of  whom  obtains  his 
property,  are  viewed  with  suspicion.  De- 
marest  v.  Terhune,  18  N.  J.  Eq.  532  (Ct  of 
Er.,  1867);  Onichtel,  Rec.,  v.  JeweU,  69  N. 
J.  Eq.  651,  44  Atl.  1099  {Ot  of  Er.,  1899). 
Walter  himself  testifies  In  the  bankruptcy 
proceeding  that  in  the  summer  of  1907,  long 
before   the   transactions   complained   of;   it 


was  "public  property"  in  Paterson  tbat  Us 
brother  was  In  the  hands  of  "robbers,"  was 
In  a  poor  financial  condition,  and  either  was 
or  shortly  would  be  financially  ruined.  The 
very  fact  that  the  Hamilton  Trust  Company 
(of  which  both  Joseph  and  Walter  were 
stociiholders,  and  from  Its  inception  Iiad 
been  directly  or  indirectly  depositors)  would 
not  loan  money  to  Joseph,  although  be  did 
not  at  that  time  owe  them  anything,  was 
sufficient  to  put  Walter  upon  Inquiry  as  to 
why  tills  was  so;  and  the  fact  that  subse- 
quently it  was  only  at  his  request  and  in- 
sistence that  it  made  the  second  loan  to  Jo- 
seph likewise  must  be  held  in  law  to  have 
advised  him  that  Joseph's  posltlMi  was  very 
precarious,  and  that  the  presence  of  other 
debts  was  the  occasion  of  his  being  brought 
into  the  matter.  In  fact,  the  conclusion  Is  in- 
evitable that  Walter  either  knew,  or  must  in 
law  be  charged  with  knowing,  that  Joseph  was 
heavily  indebted,  and,  unless  some  one  came 
to  his  rescue,  would  lose  a  large  part  if  not 
all  of  his  property,  which,  as  has  been  above 
shown,  was  considerable. 

[S]  As  I  understand  the  law,  U  one  Is  af- 
fected with  such  knowledge,  and  purchases 
the  property  of  the  debtor,  even  in  the  ab- 
sence of  proof  of  a  participation  with  the 
debtor  in  an  Intention  to  hinder,  delay,  and 
defraud  tbe  creditors  of  the  debtor,  be  must 
either  pay  approximately  the  value  of  the 
property  that  he  takes  of  the  debtor,  or 
take  tbe  risk  of  tteing  held  responsible  for 
any  Inadequacy  if  it  is  of  such  an  amount 
as  to  show  tbat  tba  sale  to  him  was  not  a 
fair  and  proper  one  under  the  circnmstances. 
This  rule  has  been  held,  not  only  with  re- 
spect to  creditors  of  the  debtor  who  take 
property  from  the  debtor  and  who  are  held 
liable  for  the  excess  over  the  amount  of 
their  debt,  but  also  as  to  purchasers  not 
creditors.  This  doctrine  Is  based  upon  the 
theory  that  with  respect  to  all  of  the  prop- 
erty transferred  In  excess  of  consideration  tbe 
conveyance  Is  voluntary  and  therefore  fraud- 
ulent. See  Chief  Justice  Beasley's  state- 
ment in  Demarest  v.  Terhune,  id  N.  J.  Eq. 
532,  539  (Ct.  of  Er.,  1867). 

[10]  The  same  learned  Justice  in  Haston  v. 
Gastner,  31  N.  J.  Eq.  697  (Ct  of  Er.,  1879), 
held  that,  as  to  a  voluntary  conveyance  made 
by  one  who  Is  Indebted,  there  was  an  irre- 
buttable presumption  of  fraud;  and  this  has 
since  been  followed  In  this  state,  the  cita- 
tions being  too  numerous  for  inclusion.  TUs 
doctrine  with  respect  to  voluntary  convey- 
ances was  first  laid  down  In  its  extreme 
vigor  In  the  case  on  which  Chiet  Justice 
Beasley  relies,  decided  by  Chancellor  Kent 
In  1818 — Reade  v.  Livingston,  3  Johns.  Cb. 
(N.  Y.)  481,  8  Am.  Dec  520.  Prof.  Pomeroy 
(2  Pomeroy's  Eq.  Jnrisp.  [3d  Ed.]  {  972,  p. 
1799  et  seq.,  notes),  in  commeiting  upon  this 
doctrine  and  the  cases,  says  that  Chancel- 
lor Kent  misinterpreted  the  Ekigllsh  cases, 
and  that  the  later  English  cases  have  repu- 
diated the  doctrine^  aa  liave  the  later  New 
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Tork  cases,  and  that  It  has  either  been  re- 
padlated  or  never  adopted  In  yartons  other 
Jurisdictions.  He  says  that  the  true  doctrine 
Is  to  consider  a  voluntary  conveyance  made 
by  one  who  Is  Indebted  as  a  badge  of  fraud, 
and  to  take  Into  consideration  all  of  the 
other  elements  In  reaching  a  decision  as  to 
whether  It  is  or  Is  not  fraudulent  under  the 
statute.    > 

[11]  Since  the  rule  wblCh  makes  a  volun- 
tary conveyance  absolutely  void  as  against 
credltoTv  is  applied  In  cases  where  the  gran- 
tee or  transferee  la  admittedly  free  from 
any  actual  fraud  or  participation,  and  since 
the  statute  has  been  construed  to  require  a 
finding  of  actual  participation  by  the  gran- 
tee or  transferee  before  It  Is  operative,  It 
may  be  that  the  doctrine  of  Irrebuttable  pre- 
sumption of  fraud  Is  not  a  satisfactory  basis 
for  these  decisions,  and  that  they  are  more 
properly  justifiable  under  the  general  Juris- 
dic!tlon  of  the  court  of  equity  Irrespective  of 
the  statute  than  by  grounding  them  upon  the 
statute  by  using  the  presumption  as  a  means 
of  doing  so.  Our  statute  (2  O.  S.  p.  1604,  § 
12)  Is  a  modem  rendering  of  the  English 
statute  of  13  Ellz.  c.  5;  and  the  latter  has, 
In  cases  too  numerous  for  dtatlon,  been  held 
to  be  merely  declaratory  of  the  common  law 
respecting  this  subject-matter,  Lord  Mansfield 
remarking,  In  Cadogan  v.  Kennett,  Gowp. 
434:  "The  principles  and  rules  of  tilie  com- 
mon law  as  now  universally  known  and  un- 
derstood are  so  strong  against  fraud  In  every 
sbaite  that  the  common  law  would  have  at- 
tained every  object  proposed  by  the  Statutes 
13  and  15  Ellz."  In  the  following  text- 
books and  cases  and  the  notes  referred  to 
win  be  found  many  statements  of  this  doc- 
trine: May  on  Fraud.  Cktnv.  p.  S;  Story,  Eiq. 
Jurlsp.  (13th  Ed.)  i  352;  Hamilton  v.  Russell, 
1  Cranch,  309,  2  L.  Ed.  118  aSOS),  and  cita- 
tions In  Rose  Notes  to  the  U.  S.  Reports; 
Clements  v.  Nicholson,  73  U.  S.  200,  18  L.  Ed. 
786  (1867),  and  Rose's  notes  thereto;  Hudnall 
v.  Wilder,  4  McCord  (S.  0.)  204,  17  Am.  Dec. 
744,  notes  and  extra  annotation  In  the  new 
edition;  Farr  v.  Slmms,  Rich.  Eq.  Cas.  (S.  G.) 

122,  24  Am.  Dec.  396,  notes  and  extra  anno- 
tation In  the  new  edition. 

t12]  In  our  own  courts  of  equity  there  wOl 
be  found  to  have  been  exercised  a  jurisdic- 
tion concerning  this  subject-matter  which  I 
can  only  'justify  upon  the  theory  that  Inher- 
ent equitable  powers  were  being  exercised 
irrespective  of  any  statute.  Dlsborougb  v. 
Outcalt,  1  N.  J.  Eq.  208,  307  (Vroom,  Ch., 
1831);  Crane  v.  Conklln,  1  N.  J.  Eq.  346,  353, 
22  Am.  Dec.  510  (Vroom,  Ch.,  1831);  Cook  v. 
Johnson,  12  N.  J.  Eq.  51,  53,  72  Am.  Dec. 
381  (Williamson,  Ch.,  1858);  Robert  v.  Hedg- 
es, 16  N.  J.  "Eq.  290,  302  et  seq.  (Green,  Ch., 
1863);  Demarest  v.  Terhune,  18  N.  J.  Eq. 
532,  539  et  seq.  (Ct  of  Er.,  1867);  Tantum  v. 
Green,  21  N.  J.  Bg.  364  (Ct  of  Er.,  1869); 
Walsh  V.  Rosso,  41  Atl.  669  (Pitney,  V.  C, 
1898),  same  case  on  final  hearing,  59  N.  J.  Eq. 

123,  44  AtL  708  (Stevens,  Y.  a,  189»).    See^ 


also.  Sands  v.  Codwlse,  4  Johns.  (N.  Y.)  536, 
360,  696,  4  Am.  Dec.  306;  Story,  Eq.  Jurlsp. 
i  373. 

[13]  And  with  respect  to  the  specific  appli- 
cation of  this  doctrine  to  the  facts  In  the 
case  at  bar  It  will  be  found  that  It  Is  thor- 
oughly settled  that.  In  the  absence  of  satis- 
factory proof  of  actual  fraud,  the  aliena- 
tion will  be  sustained  to  the  extent  of  the 
consideration  actually  given,  and  de6lared 
voluntary  and  void  as  to  the  residue.  Coley 
V.  Coley,  14  N.  J.  Bq.  850  (Green,  Ch.,  1862); 
Demarest  v.  Terhune,  18  N.  J.  Eq.  532  (Ct. 
of  Er.,  1867);  Morris  Canal  &  Bkg.  Co.  v. 
Steams,  23  N.  J.  Eq.  414  (Zabriskle,  Ch., 
1873);  Mulrheld  v.  Smith,  35  N.  J.  Hq.  309 
(C!t  of  Br.,  1882);  Wlthrow  v.  Warner,  56 
N.  J.  Eq.  795,  85  Ati.  1057,  40  AtL  721,  67 
Am.  St  Rep.  601  (C!t  of  Er.,  1808);  Moore 
v.  Williamson,  44  N.  J.  Eq.  406, 16  Atl.  687, 1 
Li,  R.  A.  336;  Wheeler  &  Wilson  v.  Llthwin, 
57  N.  J.  Eg.  660,  43  Atl.  1098  (Ct  of  Br., 
1806);  Gnichtel,  Rec.,  v.  Jewell,  59  N.  J.  Bq. 
651,  44  Atl.  1000  (Ct  of  Er.,  1899);  Merchants' 
B.  &  L.  Ass'n  V.  Barber,  30  AU.  865  (Bird, 
y.  C,  1894);  Klnmouth  v.  White,  47  AtL  1 
(Pitney,  V.  C.,  1900);  Perrlne  v.  Perrlne,  60 
AtL  694  (Pitney,  V.  C.,  1901);  O'Connor  v. 
WlUiams,  68  Atl.  660  (Pitney,  V.  C,  1902). 
And  see  cases  collected  In  note  to  21  U  R.  A. 
(N.  S.)  222. 

There  is  no  question  that  under  the  stat- 
ute there  must  be  found  to  have  been  an 
actual  intent  on  the  part  of  both  parties  to 
hinder,  delay,  and  defraud  creditors,  and 
that  as  a  necessary  Ingredient  there  must 
be  proof  satisfactory  to  the  court  of  the  par- 
ticipation of  the  grantee  or  transferee  in 
such  fraudulent  intention.  See  cases  previ- 
ously cited.  Whereas,  In  the  case  of  a  vol- 
untary conveyance,  or  one  whlcli,  as  above 
stated,  is  found  to  be  voluntary  as  to  the  ex- 
cess over  proper  consideration,  and  in  many 
of  the  cases  above  cited,  the  relief  accord- 
ed to  the  creditors  as  against  transfers  of 
the  debtor  Is  admittedly  not  based  upon  a 
finding  of  participation  by  the  grantee  or 
transferee  In  any  fraudulent  Intent.  Justice 
Swayne,  speaking  for  the  Supreme  Court  of 
the  United  States  In  Clements  v.  Nicholson, 
6  Wall.  299,  18  L.  Ed.  786,  said,  respecting 
the  jurisdiction  exercisable  in  equity  in  this 
respect:  "It  remains  to  consider  the  law  ai>- 
plicable  to  this  state  of  facts.  The  statute 
of  13th  ETlizabeth  has  been  substantially 
enacted  in  Texas.  The  same  legal  principles 
apply  there  in  this  class  of  cases  as  in  the 
other  states  where  similar  statutory  provi- 
sions exist  As  was  remarked  by  Lord 
Mansfield  In  Cadogan  v.  Kennett,  2  Gowp. 
432,  the  common  law,  without  the  statute, 
would  have  worked  out  the  same  results.  A 
sale  may  be  void  for  bad  faith,  though  the 
buyer  pays  the  full  value  of  the  property 
bought.  This  is  the  consequence  where  the 
purpose  is  to  aid  the  seller  In  perpetrating 
a  fraud  upon  his  creditors,  and  where  he 
buys    recklessly,    with    guilty    knowledge. 
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When  the  act  of  fraud  Is  established  In  a 
suit  at  law,  tbe  buyer  loses  the  property 
without  reference  to  the  amount  or  appli- 
cation of  what  he  has  paid,  and  he  can  have 
no  relief  either  at  law  or  In  equity.  When 
the  proceeding  Is  in  chancery,  the  jurisdic- 
tion exercised  is  more  flexible  and  tolerant 
The  equity  appealed  to,  while  it  scans  the 
transaction  with  the  severest  scrutiny,  loolcs 
at  all  the  facts,  and  'giving  to  each  one  Its 
due  weight,  deals  vrlth  the  subject  before  It 
according  to  its  own  ideas  of  right  and  Jus- 
tice. In  some  Instances  It  visits  the  buyer 
with  the  same  consequences  which  would 
have  followed  in  an  action  at  law.  In  others 
it  allows  a  security  to  stand  for  the  amount 
advanced  upon  it  In  others  It  compels  the 
buyer  to  account  only  for  the  difference  be- 
tween the  under  price  which  he  paid  and  the 
value  of  the  property.  In  others,  although  he 
may  have  paid  the  full  value  and  the  prop- 
erty may  have  passed  beyond  the  reach  of 
the  process  of  the  court,  it  regards  him  as 
a  trustee,  and  charges  him  accordingly. 
Where  he  has  honestly  applied  the  property 
to  the  liabilities  of  the  seller,  it  may  bold 
him  excused  from  further  responsibility.  The 
cardinal  principle  In  all  such  cases  Is  that 
the  property  of  the  debtor  shall  not  be  di- 
verted from  the  payment  of  his  debts  to  the 
Injury  of  his  creditors  by  means  of  the 
fraud." 

It  therefore  seems  that  If  these  conveyanc- 
es thus  condemned  were  so  condemned  upon 
the  ground  that  equity  "requires  a  man  to 
be  just  t>efore  he  Is  generous,"  and  that, 
when  he  Is  Indebted,  his  property  Is  held  by 
him  for  his  creditors,  and  must  not  be  di- 
verted from  them,  unless  Its  equivalent  is  put 
in  its  place  for  them,  there  is  a  broader  and 
more  reasonable  theory  to  use  in  favor  of 
creditors  than  by  resorting  to  presumptions 
which  do  violence  to  the  proven  facts  of  the 
case;  and  such  theory  seems  to  square  Itself 
with  each  of  the  cases  in  which  this  relief 
Is  accorded,  as  has  been  suggested  by  the 
note  writer  annotating  Lawyers'  Reports  An- 
notated (5  L.  R.  A.  [N.  S.]  393),  note.  Trusts 
and  frauds  have  always  been  peculiarly  with- 
in the  jurisdiction  of  equity,  and  it  Is  emi- 
nently proper  that  that  court  should  bold 
that  since  a  man  must  be  just  before  he  is 
generous,  and  since,  when  he  is  indebted,  be 
holds  his  property  so  to  say  In  trust  for  his 
creditors,  he  will  not  be  permitted,  as  against 
his  creditors,  to  give  away  his  property, 
and,  when  he  attempts  to  do  so,  the  court 
will  nullify  that  attempt,  holding  that  it  is 
fraudulent  for  the  grantee  or  transferee  to 
accei)t  and  hold  the  same  as  against  the  cred- 
itors, and  that  It  is  Impressed  with  a  bhist 
In  their  favor.  It  need  hardly  be  remarked 
that  courts  have  been  always  zealous  of  the 
rights  of  creditors;  and  Story  points  out 
that  from  the  earliest  i>erlod  in  civilized  na- 
tions attempts  of  the  debtor  to  obstruct  the 
creditor  have  been  disapproved  and  circum- 
vented as  occasion  required.    Story,  Eq.  Ju- 


rlsp.  (13tb  Ed.)  I  350  et  seq.  However, 
whether  the  theory  just  suggested  or  the 
earlier  one  of  an  Irrebuttable  presumption  of 
fraud  is  a  correct  one,  the  result,  of  course^ 
is  the  same,  and  there  can  be  no  doubt  that 
as  to  so  much  of  the  conveyance  as  Is  rolun- 
tary  it  is  the  right  of  the  creditor  in  this 
court  to  have  It  set  aside  in  his  behalf,  the 
cases  to  establish  which  have  been  above 
cited. 

The  doctrine  with  respect  to  conveyances 
upon  some  consideration,  and  therefore  un- 
attackable  at  law,  but  subject  to  attack  in 
equity,  was  first  clearly  laid  down  by  Chan- 
cellor Kent  In  Boyd  v.  Dnnlap,  1  Johns.  Ch. 
(N.  Z.)  478  (1815) ;  and  this  was  adopted  hi 
New  Jersey  by  Chancellor  Greoi  In  Beeck- 
man  v.  Montgomery,  14  N.  J.  Eq.  106,  113,  SO 
Am.  Dec  229  (1861) ;  and  has  since  been  fol- 
lowed in  Coley  v.  Coley,  14  N.  J.  Eq.  350, 
354  (Green,  Ch..  1862),  and  Demarest  T.  Ter- 
hune,  18  N.  J.  Eq.  532,  539  (Ct  of  Er.,  1867); 
and  cited  with  approval  In  Robimon  v.  Dr- 
quhart,  12  N.  J.  Eq.  515,  537  (Williamson, 
Ch.  1858);  Lashley  v.  Souder,  24  AtL  919, 
921  (Pitney,  V.  C,  1892);  and  the  principle 
has  been  applied  in  all  of  the  numerous  cas- 
es above  cited  holding  that  a  court  of  equity 
will  decree  a  conveyance  voluntary  for  any 
excess  of  such  an  amount  as  to  shock  its 
conscience  over  the  actual  value  of  the  con- 
sideration given  for  the  property  conveyed 
or  transferred.  As  formulated  by  the  Court 
of  Errors  and  Appeals  in  the  case  of  Wlth- 
row  v.  Warner,  56  N.  J.  Eq.  705,  35  AtL 
1057,  40  Atl.  721,  67  Am.  St  Rep.  501,  It  la 
as  follows:  "Where  in  a  court  of  equity  a 
deed  is  sought  to  be  set  aside  as  voluntary 
and  fraudulent  as  against  creditors,  and  the 
evidence  is  not  sufficient  to  Induce  the  court 
to  avoid  the  deed  absolutely,  but  la  sufficient 
to  excite  a  well-grounded  suspicion  as  to 
the  adequacy  of  the  consideration  and  the 
fairness  of  the  transaction,  the  court  will 
permit  the  conveyance  to  stand  as  security 
for  the  consideration  actually  given."  .-Vnd 
In  the  case  at  bar  all  of  these  elements  sure- 
ly exist  There  Is  apparently  a  great  Inad- 
equacy of  consideration  with  respect  to  the 
Bamford  stock.  The  value  of  the  2,000 
shares,  as  shown  by  Its  books,  according  to  a 
statement  approved  of  by  Walter  Bamford. 
at  a  time  very  shortly  after  thU  stock  was 
acquired  by  him,  exceeded  $314,000,  for 
which  he  paid  $5,000.  The  circumstances, 
wblch  have  been  stated  In  considerable  de- 
tail, certainly  were  such  as  to  arouse  sus- 
picion. Walter  Bamford  was  undoubtedly 
chargeable  In  law  with  the  responsibility  of 
Investigating  if  he  wished  to  hold  what  he 
was  about  to  acquire  in  its  entirety;  and.  If 
he  bad  investigated,  he  would  have  found 
that  Joseph,  Jr.,  was  not  in  such  position 
that  the  law  would  permit  him  to  give  away, 
as  against  his  creditors,  any  property. 

[14]  Whether  this  doctrine,  as  applied  in 
this  state,  would  have  protected  Walter 
Bamford  under  the  circumstances  If  he  bad 
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paid  what  be  did  pay  directly  to  Josepb,  Jr., 
I  do  na£  consider  nor  attempt  to  pass  upon, 
because  I  find  tbat  it  bas  been  settled  in 
tbis  state  tbat,  wbere  the  consideration  paid 
went  to  satisfy  legitimate  debts  of  the  debt- 
or, the  purchaser  will  be  protected  to  that 
extent;  and,  as  that  is  the  case  in  the 
snit  at  bar,  it  is  proper  to  apply  the  princi- 
ple thereto.  Smith  Co.  v.  O'Brien,  5T  N.  J. 
Eq.  ?65,  41  Atl.  492  (Pitney,  V.  C,  1898); 
Gray  v.  Folwell,  67  N.  J.  Eq.  446,  455,  41 
Atl.  869  (Pitney.  V.  C.  1898). 

It  is  contended  by  the  complainant  tbat  be 
has  aSarmatlvely  shovrn  tbat  the  considera- 
tion paid  by  Walter  for  Joseph's  stock  was 
inadequate.  He  bases  tbis  contention  upon 
the  following:  Tbat,  wbere  there  is  no  evi- 
dence as  to  the  value  of  stock,  the  par  value 
is  presumed  to  be  its  value ;  and  for  tbis  be 
cites  Harris'  Appeal  (Pa.)  12  Atl.  74S;  Mof- 
fltt  V.  Hereford,  132  Mo.  613,  84  8.  W.  262; 
BrinkerhofF  v.  Home  Lumber  Oo.,  118  Mo. 
447,  24  8.  W.  129;  Cook  on  Corporations 
(5tb  Ed.)  i  681.  And  be  contends  tbat  be  bas 
further  shown  tills  by  proving  the  statement 
approved  by  Walter  Bamford  showing  the 
book  value  of  the  stock;  and  cites  authori- 
ties which  he  says  show  tbat,  wbere  there 
is  no  known  market  value,  the  value  may  be 
proven  by  showing  the  value  of  the  prop- 
erty and  the  business  of  the  corporation,  less 
tbe  amount  of  its  liabilities,  citing  therefor 
Ck>ok  on  Corporations  (5th  Ed.)  |  681,  and 
tbe  numerous  cases  there  cited,  and  also 
Sedg\«-lck  on  Damages  (8tb  Ed.)  I  267,  Mora- 
Mretz  on  Corporations  (2d  Ed.)  g  2b8,  Indus- 
trial, etc.,  Co.  V.  Tod,  180  N.  Y.  216-232,  73 
N.  £.  7;  and,  wltb  respect  to  the  fixing  of 
tbe  value  of  bonds,  O'Brien  v.  Home  Benefit 
Society,  117  N.  Y.  310,  22  N.  E.  954.  Bat 
in  my  view  of  tbe  facts  in  tbis  case  and  tbe 
law  applicable  thereto  the  complainant 
should  succeed,  even  fbougb  it  be  not  found 
tbat  be  has  established  by  affirmative  proof 
the  value  of  the  stock  as  a  basis  of  charg- 
ing tliat  the  amount  paid  for  it  was  inade- 
quate. 

[II]  In  my  view  (in  which  I  find  myself 
supported  by  tbe  authorities)  tbe  proven 
facts  with  respect  to  Walter's  conduct  and 
Joseph's  financial  condition  cast  the  burden 
upon  Walter  of  proving,  in  view  of  tbe  ap- 
parent inadequacy,  what  the  actual  value  of 
tbe  thing  purchased  was,  so  that  tbe  court 
could  determine  tbat  bis  conduct  wltb  re- 
spect thereto  was  fair  and  equitable,  and 
tbat  in  holdlng'it  be  Is  not  fraudulent  with 
re«v>ect  to  any  excess  of  the  value  of  tbe 
thing  bought  over  the  price  paid.  Demarest 
▼.  Terbune.  18  N.  J.  Eq.  632  (Ct  of  Er., 
1867);  Mulrheld  v.  Smith,  35  N.  J.  Eq.  309, 
312  (Ct  of  Er.,  1882);  Hoboken  Bank  v.  Beck- 
inan,  36  N.  J.  Eq.  S3,  86  (Runyon,  Ch.,  1882) ; 
Colgan  V.  Jones,  44  N.  J.  Eq.  274,  18  Atl.  55 
(Ct.  of  Er.,  1888);  Withrow  v.  Warner,  56  N. 
J.  Eq.  796,  36  Atl.  1067.  40  Atl.  721,  67  Am. 
St.  Kep.  601  (Ct  of  Er.,  1898);  Gnlcbtel, 
Rec.,  V.  Jewell,  60  N.  J.  Eq.  651,  44  AU.  1009 


(Ct.  of  Er.,  1899);  Adoue  v.  Spencer,  62  N.  J. 
Eq.  782,  785,  49  Atl.  10,  66  L.  R.  A.  817,-  90 
Am.  St  Rep.  484  (Ct  of  Er.,  1900);  Perrine 
V.  Perrine,  60  AtL  694  (Pitney,  V.  C  1901). 

[16]  It  will  be  recaUed  tbat  this  defendant, 
Walter  Bamford,  is  shown  to  have  himself 
approved  of  a  statement  which,  if  true, 
wonld  make  the  book  value  of  these  2,000 
shares  over  |314,000,  and  that  be  paid  $5,- 
000  for  them;  and  there  Is  therefore  in- 
dubitably an  apparent  inadequacy  of  con- 
sideration of  so  great  an  amount  as  to  ful- 
fill all  tbe  cases  which  deal  with  Inadequacy 
which  will  move  the  court,  and  which  place 
him,  as  I  have  before  said,  in  a  position 
where  I  find  tbe  burden  was  upon  bim  to 
Justify  tbe  transaction.  He  bas  not  only 
failed  to  snstain  this  burden,  but  does  not 
even  attempt  to  do  so;  and.  In  fact  when 
questioned  in  tbe  bankruptcy  court  refuse<l 
to  answer  the  questions  which  would  cast 
any  light  upon  this  subject  I  do  not  find 
from  tbe  facts  that  there  is  any  such  appar- 
ent disparity  of  valne  between  tbe  thing 
bought  and  the  price  paid  with  respect  to 
tbe  real  estate;  and  therefore,  in  view  of 
the  fact  tbat  what  was  paid  for  it  went  di- 
rectly to  a  Judgment  creditor  with  the  result 
tbat  I  have  above  stated,  I  do  not  purpose^ 
administering  any  relief  to  tbe  complainant 
with  respect  thereto.  With  respect  to  the 
2,000  shares  of  Bamford  Bros.'  stock,  I  do 
find  that  they  were  acquired  by  Walter  Bam- 
ford under  such  circumstances  that  he  can 
only  be  protected  with  respect  thereto  to 
tbe  extent  of  tbe  money  which  he  actually 
paid  and  which  went  to  tbe  creditors  at 
whose  instance  the  sale  was  had.  This 
amount  it  will  be  recalled,  was  $6,000. 

[17]  Tbe  remaining  question  is  with  re- 
spect to  the  remedy.  Finding,  as  I  do,  tbat 
Walter  Bamford  has  a  first  right  or  lien  to 
be  repaid  the  amount  of  money  which  he 
paid  to  tbe  legitimate  creditor  of  Joseph  in 
this  behalf,  and  finding  that  any  excess  of 
value  of  tbe  stock  over  tbe  amount  neces- 
sary to  repay  Walter  Is  available  for  tbe 
creditors,  equity  would  be  done  by  requiring 
a  sale  of  the  stock  after  the  lieu  of  Walter 
has  been  protected.  It  would  not  do  to  or- 
der a  sale  with  a  proviso  that  out  of  tbe 
moneys  received  Walter  should  be  first  paid, 
because,  if  tbe  stock  did  not  bring  sufficient 
to  repay  Walter,  then  an  inequity  would  be 
done  bim.  Therefore  tbe  complainant  must 
give  bond,  satisfactory  to  tbe  court,  to  in- 
demnify Walter  for  the  amount  that  is 
found  to  be  due  Iiim  on  tbe  transaction. 
And  then,  after  such  Indemnity  has  been 
given,  the  stock  shall  be  sold,  and,  if  it 
brings  sufficient  to  pay  Walter  and  a  sur- 
plus, tbe  fund  shall  be  thus  distributed.  If 
it  does  not  bring  sufficient  then,  of  coarse, 
to  the  extent  tbat  it  goes  the  money  should 
be  paid  to  Walter  on  account  of  bis  claim, 
and  tbe  balance  would  be  paid  bim  out  of 
tbe  Indemnity  bond  given  herein.  This  re- 
lief I  find  in  accordance  with  the  practice 
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and  prlndples  enunciated  and  Illustrated  by 
the  following  cases:  Beeckman  r.  Montgom- 
ery. 14  N.  J.  BJq.  106,  80  Am.  Dec.  229  (Green, 
Gh.,  1861);  Demarest  v.  Terhnne,  18  N.  J. 
£q.  532,  640  (Ct  of  Er.,  1867);  Roe  T.  Moore, 
36  N.  J.  Eq.  526  (Ct  of  Er.,  1882) ;  Cole  v. 
Lee,  46  N.  J.  Eq.  779,  18  Att.  864  (Ct  of  Er., 
1889) ;  Wlthrow  v.  Warner,  56  N.  J.  Eq.  796, 
35  AU.  1067,  40  Atl.  721,  67  Am.  St.  Rep.  601 
(Ct.  of  Er.,  1898) ;  Moore  v.  WUUams,  44  N. 
J.  Eq.  496,  16  AtL  587,  1  L.  R  A.  336. 
The  decree  will  be  settled  upon  notice. 


EBERHAEDT  et  al.  v.  CHRISTIANA  WIN- 
DOW GLASS  CO.  et  al. 

(Court  of  Chancery  of  Delaware.     Nov.  23, 
1911.) 

1.  GOBFOBATIOIfS  (|  610*)— APPOIRIMJCNT  OP 
DiBBCTOBS  AS  IdQUIDATinO  TBUSTEES— EIVI- 
DBNCK. 

Evidence  held  to  show  that  three  directors 
of  a  failine  corporation  were  appointed  by  all 
the  Btockholders  as  liquidating  trustees  to  wind 
np  the  corporation,  and  they  became  trustees, 
with  duties,  powers,  and  limitations  applicable 
to  all  trustee*. 

_  [Ha.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  ei0.»]  F"        "», 

2.  O0BFOBA.T10NB  (S  610*)  —  Liquidation — 
TSANSACnONB  BT  Tbustees— Vauditt. 

Wheve  one  of  three  liquidating  trustees  of 
a  failing  corporation  acquired  title  to  corporate 
property,  the  stockholders  could  avoid  the 
transfer  and  participate  in  the  profits  on  a 
resale,  on  their  asserting  their  rights  promptly 
after  knowledge  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  610.»] 

3.  Tkusts  (I  198*)— Tbanbactions  bt  Tbus- 
tees—Validity. 

Where  a  trustee  remains  In  possession  of 
land  of  the  trust  estate  which  he  has  purchased, 
the  sale  will  be  adjudged  void  at  the  suit  of  the 
cestui  que  trust;  but  where  the  trustee  has 
parted  with  the  land  at  an  advanced  price,  he 
must  account  for  the  difference  in  the  value. 

[Bi.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  iS  258-265;   Dec.  Dig.  {  198.*] 

4.  COBPOBATIONS  ({  610*)  —  LlQUlDATIOW  — 
TBANSACTIONS    BT    TBUSTEES— VALIDITY. 

One  of  three  liquidating  trustees  of  a  fail- 
ing corporation  obtained  from  the  two  an  option 
to  purchase  the  corporate  plant,  to  convey  it 
to  a  new.  corporatioU  formed  by  the  trustee  and 
his  wife  and  son.  The  property  was  conveyed 
to  the  new  corporation,  and  it  assumed  the  debts 
of  the  former  corporation,  and  the  new  corpora- 
tion, after  a  sale  of  the  proper^  at  a  profit 
paid  such  debts.  The  purchaser  from  the  new 
corporation  had  no  notice  of  the  facts,  and  a 
bank  in  good  faith  took  as  collateral  security  a 
mortgage  executed  by  the  purchaser  for  the 
price.  Held,  that  equity,  at  the  suit  of  stock- 
holders of  the  failing  corporation,  would  com- 
pel an  acconnting  01  the  profits  of  the  trans- 
action, but  could  not  interfere  with  the  title  of 
the  purchaser  of  the  new  corporation  or  the 
pledgee  of  the  mortgage. 

[EJd.  Note.— For  other  cases,  see  (Corporations, 
Dec.  Dig.  i  610.*] 

Suit  by  Frederick  A.  Eberhardt  and  others 
against  the  Christiana  Window  Glass  Com- 
pany and  others  for  an  accounting.     Heard 


on  bill,  answer,  proofs,  and  exhibits.    Decree 
for  complainants.  , 

See,  also,  74  AtL  S3. 

John  P.  Nlelds  and  Christopher  U  Ward. 
for  complainants.  L.  Irving  Handy,  for  de- 
faidants  Christiana  Window  Glass  (>>.,  John 
L.  Byrne,  Michael  J.  Byrne,  Byrne  Glass 
Co.,  Mary  B.  Byrne,  Edward  J.  Byrne,  and 
John  E.  Fox. 

The  solicitors  for  the  other  defendants  did 
not  participate  in  the  argument 

THE  CHANCELLOR.  The  seven  com- 
plainants were  formerly  stockholdos  of  tlie 
Christiana  Window  Glass  Cdmpany,  and  as- 
sert that  though  nominally  they  had  assign- 
ed their  shares  to  the  company,  they  w&cb 
still  equitably  entitled  to  the  rights  of  stock- 
holders to  participate  In  a  distribution  of  the 
assets  of  the  company  in  liquidation.  In 
1886  the  company  was  formed  by  17  prac- 
tical glass  workers,  including  the  complain- 
ants, each  having  subscribed  and  paid  for  an 
equal  amount  of  the  capital  stock,  and  the 
company  carried  on  the  business  of  making 
and  selling  window  glass  until  1908,  in  effect 
on  the  co-operative  plan,  practically  all  the 
stockholders  being  engaged  in  making  or 
selling  the  glass.  From  time  to  time,  in  ad- 
dition to  regular  wages,  sums  were  paid  to 
the  several  stockholders  as  advances,  at  ir- 
regular times  and  in  different  amounts,  with- 
out undertaking  to  equalize  them  among 
the  stockholders.  These  amounts  were 
charged  against  the  individual  stockholders. 
For  several  years  the  enterprise  prospered. 
The  company  first  leased  and  then  bought 
for  $25,000  a  plant  and  paid  for  and  im- 
proved it,  untir~they  had  so  expended  about 
$37,000  from  earnings.  Some  of  the  original 
stockholders  dropped  out  until  13  of  them 
remained  in  1908.  For  several  years  before 
1908  the  company  had  been  losing  money, 
owing  to  a  change  in  the  cost  of  production 
of  glass  making  elsewhere.  Finally,  being 
without  money  to  buy  supplies,  the  end  was 
reached  on  January  10,  1908,  when  the  plant 
was  shut  down  and  operations  were  never 
resumed.  This  threw  out  of  employmoit  the 
stockholders,  who  were  still  carrying  on  the 
business  on  the  co-operative  plan,  but  who 
were  evidently  surprised  by  the  sudden  ter- 
mination of  the  activities  of  the  company 
and  financially  unprepared  therefor.  At  this 
time  Patrick  J.  Byrne  was  president  and 
general  manager,  John  L.  Byrne  secretary. 
and  there  were  fire  directors,  but  none  of 
them  received  salaries  beyond  their  wages 
like  the  other  stockholders,  employes  in  the 
several  employments  in  the  common  busi- 
ness. 

At  the  cessation  of  business  the  assets  of 
the  company  consisted  of  the  glass  factory 
and  about  five  acres  of  land  in  the  city  of 
Wilmington,  which  at  a  conservative  esti- 
mate was  then  worth  about  $10,000,  manu- 
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factored  Bto<^  valued  at  about  $6,000,  and 
blUa  receivable  of  face  value  of  about  $2,500, 
aggregating,  according  to  John  L.  Byrne's 
estimate,  $18,500.  Tbe  debts  consisted  of  a 
note  of  $4,100.  made  by  tbe  company  to  Cen- 
tral National  Bank  of  Wilmington,  Indorsed 
by  Michael  J.  Byrne,  and  a  bond  made  by 
tbe  company  to  Michael  J.  Byrne  for  $4,000, 
the  aggregate  being  $8,100.  A  this  time  tbe 
amounts  charged  against  tbe  several  stock- 
bolders  varied  in  amounts  from  $54.38, 
charged  against  William  H.  Myers,  to  $2,- 
679.92,  charged  against  Jobn  L.  Byrne,  $2,- 
974.11  against  Patrick  J.  Byrne,  $3,009.92 
against  E.  H.  Byrne,  and  $4,772.42  against 
A.  P.  Byrne;  but  none  of  these  sums  were 
collectible,  the  debtors  being  without  proper- 
ty available,  so  that  these  debts  due  the 
company  were  not  of  consequence  as  realiz- 
able assets. 

It  being  clear  that  a.  further  continuance 
of  tbe  business  was  unwise,  and  that  liqui- 
dation was  Inevitable,  tbe  advice  of  counsel 
was  sought  as  to  the  best  methods  of  wind- 
ing up  the  company.  A  receivership  was  ad- 
vised, and  Patrick  J.  Byrne  and  John  L. 
Byrne  also  considered  together  tbe  plan  of 
having  the  affairs  put  in  their  hands  to  be 
settled.  On  Saturday,  January  11,  1908,  a 
meeting  of.  the  stockholders  was  held,  at 
which  all  were  present  except  Michael  J. 
Byrne  and  Edward  H.  Byrne,  and  another 
meeting  was  held  on  Tuesday,  January  14, 
1908.  There  is  so  much  dispute  as  to  what 
in  fact  took  place  at  these  meetings  that  it  is 
dlfDcolt  to  reconcile  all  tbe  evidence,  in- 
cluding the  testimony  of  witnesses  as  to 
what  took  place,  tbe  minutes  of  the  meetings 
and  tbe  formal  agreements  and  written  in- 
struments actually  signed.  It  is  conceded  on 
all  sides  that  at  the  meeting  on  January 
11th  the  plan  of  constituting  Patrick  J. 
Byrne  and  John  It.  Byrne  as  trustees  in 
liquidation  was  discussed,  and  that  no  con- 
clusion was  reached,  but  legal  advice  was 
to  he  taken  as  to  It.  It  was  understood  by 
all  present,  however,  though  the  minutes  do 
not  disclose  that  any  such  action  was  taken, 
that  the  stockholders,  who  had  been  thus 
suddenly  thrown  out  of  employment,  should 
each  receive  $100  from  the  company  to  tide 
over  their  personal  financial  needs,  and  that 
Patrick  3.  Byrne  and  John  li.  Byrne  were 
each  to  receive  $25  per  week  for  services 
as  liquidators.  John  F.  Malloy  and  John 
W.  Brady,  the  legal  counsel  of  the  company, 
decided  that,  under  the  provisions  of  tbe 
charter  of  tbe  company,  the  suggested  plan 
(or  all  the  stockholders  to  turn  over  their 
shares  of  stock  to  Patrick  J.  Byrne  and  John 
L.  Byrne  to  act  as  trustees  could  not  be 
used.  By  the  charter,  no  stockholder  could 
bold  or  own  more  than  20  shares,  nor  less 
tban  10  shares  of  stock,  and  this  was  con- 
sidered a  bar  to  tbe  method.  There  is  an- 
other provision  of  the  charter  which  provid- 
ed that.  In  case  a  stockholder  desired  to 
withdraw  bis  shares,  the  company  bad  the 


right  to  buy  them  at  a  valuation  of  the  stock 
to  be  made  by  two  appraisers,  one  appointed 
by  the  company  and  one  by  the  withdrawing 
stockholder.  (See  section  8,  par.  "b,"  of  the 
charter.) 

Mr.  Brady  was  present  at  tbe  meeting  held 
on  January  14,  1908,  at  which  all  the  stock- 
holders were  present,  except  jVIlchael  J. 
Byrne,  who,  by  tbe  way,  does  not  seem  to 
have  participated  in  the  preliminary  ar- 
rangements. Preparations  had  been  made 
by  Mr.  Brady  of  a  plan,  and  the  papers  and 
proceedings  necessary  to  carry  them  Into 
effect  bad  been  prepared  in  advance  by  him, 
including  the  minutes  of  tbe  proposed  meet- 
ing. He  explained  to  those  present  that  it 
was  unadvisable  to  liquidate  by  a  receiver- 
ship, and  gave  reasons,  and  stated  tbe  diffi- 
culties preventing  the  transfer  of  all  tbe 
shares  to  two  of  the  stockholders  to  liqui- 
date, but  that  "they  could  get  around  the 
difficulty  by  paragraph  'b'  of  section  8"  of 
the  charter;  that  is,  having  tbe  shares  of 
the  withdrawing  stockholders  assigned  to 
tbe  company,  the  assignors  to  receive  from 
the  company  $100,  as  agreed  upon  at  tbe 
prior  meeting.  So  far  there  does  not  seem  to 
be  much  dispute  about  tbe  facts.  It  Is  also 
tmdlsputed  that  at  this  meeting  on  January 
14,  1908,  certain  things  were  done: 

(1)  All  tbe  stockholders  Indebted  to  the 
company  (and  they  were  all  so  Indebted,  ex- 
cept Michael  J.  Byrne)  signed  a  paper,  in 
the  form  of  an  agreement  vrith  tbe  company, 
signed  for  the  company  by  Patrick  J.  Byrne, 
as  president,  and  F.  A  Eberhardt,  as  secre- 
tary, of  tbe  Christiana  Window  Glass  Com- 
pany, redtlng  tbe  Indebtedness  of  the  in- 
dividual stockholders  to  the  company,  by 
reason  of  tbe  amounts  withdrawn  by  them, 
and  stating  the  several  amounts,  and  agree- 
ing further  as  follows: 

"That  in  the  event  of  the  sale  of  the  prop- 
erty, real  and  personal,  of  tbe  said  party  of 
the  first  part  each  of  tbe  parties  of  tbe  said 
party  of  the  second  part  shall  have  deducted 
from  bis  share  of  the  proceeds  of  such  sale, 
the  amount  of  money  in  which  he  Is  in- 
debted to  the  said  party  of  tbe  first  part" 

This  agreement  was  read  to  and  ftilly  un- 
derstood by  all  present 

(2)  Each  stockholder  signed  a  form  for 
assignment  of  bis  shares  on  the  back  of  the 
certificate,  the  name  of  the  assignee  being 
then  blank,  and  the  certificates  were  left 
with  the  company. 

(3)  The  number  of  directors  was  reduced 
from  five  to  three.  Three  directors  resign- 
ed, whereby  Patrick  J.  Byrne  and  John  L. 
Byrne  were  left  as  tbe  only  surviving  di- 
rectors, and  Michael  J.  Byrne  was  then  elect- 
ed to  be  the  third  director. 

[11  It  Is  claimed  by  the  complainants  tliat 
it  was  the  clear  understanding  of  all  pres- 
ent that  this  was  a  method  adopted  to  con- 
stitute the  three  directors  liquidators,  whose 
duty  it  was  to  collect  the  assets,  Including  a 
sale  of  tbe  plant,  pay  all  the  debts  and  di- 
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Tide  tbe  balance  among  all  tbe  stockholders 
equally,  including  all  tbose  who  had  tech- 
nically withdrawn  as  stockholders,  each  one 
being  charged  with  the  amounts  due  from 
him  to  the  company,  and  the  two  directors, 
Patrick  J.  Byrne  and  John  L.  Byrne,  to  be 
paid  a  salary  for  their  services  as  liquida- 
tors; that  they  had  not  .really  withdrawn  as 
stockholders;  that  they  nerer  appointed  an 
appraiser  to  value  tbe  stock  for  them ;  that 
they  could  hold  the  liquidating  directors  to 
the  responsibility  of  trustees,  and  obtain  an 
accounting  for  their  dealing  with  the  trust 
property. 

On  the  other  hand  it  is  claimed  that  the 
withdrawals  of  tbe  complainants  as  stock- 
holders were  actual  and  real,  the  company 
having  become  the  purchaser  and  assignee  of 
their  shares  made  under  the  charter  for 
$100  after  due  appraisement  thereof,  and 
that  they  thereby  definitely  and  finally  dis- 
posed of  all  their  legal  and  equitable  rights 
as  stockholders,  and  had  no  right  to  an  ac- 
counting from  the  liquidating  directors. 

It  is  clear  beyond  doubt  that  the  conten- 
tions of  the  complainants  are  proven  by  the 
testimony.  By  the  testimony  of  the  com- 
plainants, by  that  of  Mr.  Brady  (pages  603, 
605,  664  and  665  of  the  testimony)  and  of 
John  L.  Byrne  (pages  873,  874  and  878),  the 
"plan  of  a  trusteeship  having  been  declared 
Impracticable,  the  method  actually  adopted 
was  substituted  to  accomplish  the  same  pur- 
pose, viz.,  constitute  the  3  directors  liquida- 
tors, and  that  after  liquidation  the  stock- 
holders, meaning  all  the  13  persons,  includ- 
ing the  complainants,  who  held  shares  of 
s^toc'k  at  the  cessation  of  business,  shotild 
share  the  surplus,-  if  any  there  was,  for  dis- 
tribution, notwithstanding  the  apparent  ter- 
mlnaiion  of  their  interest  and  rights  as 
stockholders  by  the  assignment  of  their 
stock.  The  only  witness  most  interested  to 
deny  this,  not  only  does  not  do  so,  but  prac- 
tically admits  It  to  be  true.  In  his  testi- 
mony, John  L.  Byrne,  on  page  879,  testified 
as  follows : 

"Q.  You  had  told  these  withdrawing  stock- 
holders that  so  far  as  you  could  bring  It 
about  that  after  the  debts  of  the  Christiana 
Window  Glass  Company  had  been  paid  and 
lis  affairs  settled.  If  there  was  any  surplus 
left  you  would  see  that  it  was  divided  among 
the  stockholders  least  overdrawn? 

"A.  Yes;  I  told  them  that  and  would  have 
done  more.  •  •  * "  (The  rest  of  the  an- 
swer being  Immaterial.) 

See,  also,  pa^es  881  and  882.  Again  on 
pages  906  and  907  he  testifies : 

"X.  1  hand  you  'Complainants'  Exhibit  No. 
1,'  Mr.  Byrne,  executed  on  the  14th  day  of 
January,  1908,  by  the  stockholders,  and  1 
will  ask  you  what  you  mean  when  you  tes- 
tify that  this  paper  was  executed  to  protect 
you? 

"A.  I  had  agreed  personally,  understand, 
If  there  was  any  money  left  over  after  the 
payment  of  the  debts,  that  I  would  be  will- 


ing and  do  all  in  my  power  to  distribute  that 
among  the  people  least  overdrawn.  I  didn't 
keep  the  books  and  had  no  access  to  them. 
I  wanted  to  know  exactly  bow  each  man 
stood,  so  that  if  there  was  anything  left  over 
there  would  be  no  comeback  on  the  others, 
ana  I  wanted  this  for  my  own  protection, 
and,  therefore,  they  all  signed  It 

"X.  That  is,  If  there  was  any  dlstrlbntion 
of  the  surplus? 

"A.  If  there  was  any. 

"X.  If  there  was  any,  the  ones  least  over- 
drawn were  to  receive  It? 

"A.  That  is  It 

"X.  That  is  the  understanding  yon  had 
with  the  men? 

"A.  What  is  that? 

X.  What  you  have  Just  testified  to;  if 
there  was  any  money  left  after  the  payment 
of  the  debts  it  would  be  distributed  among 
those  least  overdrawn? 

"A.  Yes. 

"X.  On  this  14th  day  of  January? 

'A.  Tes. 

•'X.  1908? 

"A.  Yes. 

"X.  Mr..  Byrne,  If  the  plant  had  sold  for 
$20,000  10  days  after  the  14th  day  of  Janu- 
ary, would  you  have  divided  that  surplus, 
according  to  that  understanding? 

"A.  I  certainly  would." 

In  addition,  there  is  the  agreement  be- 
tween the  company  and  all  the  stockholders, 
except  Michael  J.  Byrne,  which  is  the  writ- 
ten evidence  of  that  which  was  so  clearly 
understood.  This  is  tbe  "Complainants'  Ex- 
hibit No.  1,"  which,  as  John  L*,  Byrne  says 
on  page  882,  was  drawn  for  the  purpose  of 
making  this  arrangement  clear  and  fixing 
the  amounts  due  from  the  several  stockhold- 
ers to  the  company.  Mr.  Brady  says  that 
this  was  drawn  and  signed  so  that  "in  case 
there  should  be  a  distribution  of  surplus 
there  would  be  a  means  of  ascertaining  how 
much  each  man  should  have  deducted  from 
his  share."  (See  page  656.)  The  sum  of 
$100,  which  It  was  agreed  should  be  paid 
to  the  stockholders,  was  not  treated  on  the 
books  of  the  company  as  payments  on  ac- 
count of  the  purchase  of  the  stock,  but  as  to 
nine,  at  least,  of  the  stockholders  was  charg- 
ed as  loans,  or  advances,  to  them  according 
to  the  plan  theretofore  adopted  by  the  com- 
pany before  cessation  of  business. 

In  view  of  the  clear  understanding  of  all 
the  stockholders,  except  Michael  J.  Byrne, 
of  what  was  Intended  to  be  done,  and  of  the 
things  that  were  done.  It  seems  unimportant 
that  there  was  no  actual  authority  given  by 
the  directors  to  tbe  president  and  secretary 
to  execute  for  the  company  the  agreement 
between  it  and  the  stockholders  (Complain- 
ants' Exhibit  No.  1),  or  that  Michael  J. 
Byrne  was  not  a  party  to  it  It  is  equally 
Immaterial  that  the  minutes  of  the  meet- 
ings of  the  stockholders  and  directors,  drawn 
by  Mr.  Brady  in  advance,  and  wUch  were 
afterwards    copied   into    the   minute    bools 
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sbow  tliat  certain  stockholders  wanted  to 
withdraw  and  sell  their  stock  and  had  sign- 
ed a  declaration  to  that  effect,  when  admit- 
tedly no  such  paper  was  signed  and  no  such 
action  was  either  taken  or  contemplated  by 
any  of  those  stockholders,  or  by  any  one  else, 
except  as  a  legal  step  to  accomplish  the  main 
purix>3e  of  making  the  directors  liquidating 
trustees.  Even  if  the  appraisement  had 
been  other  than  a  pretense  and  empty  for- 
mality, there  was  no  evidence  of  the  selec- 
tion of  an  appraiser  by  the  withdrawing 
stockholders.  So  also  it  is  immaterial  that 
these  stockholders  assigned  absolutely  to  the 
company  their  shares,  for  this  also  was  but 
another  step  in  the  general  plan,  and  it 
clearly  appears  that  it  was  not  intended,  ei- 
ther by  assignor  or  assignee,  to  be  an  ab- 
solute transfer,  such  as  would  terminate  all 
rights,  legal  and  equitable,  of  the  assignor 
in  the  assets  of  the  company. 

It  is  plahi  from  all  the  testimony,  and  in- 
deed from  the  undisputed  testimony,  that  all 
the  13  stockholders  retained  their  rights  as 
stockholders  and  were  subject  to  their  lia- 
bilities as  debtors  to  the  company,  and  that 
the  corporation  had  in  effect,  though  not  in 
form,  become  dissolved,  and  the  3  directors 
constituted  trustees  to  wind  up  its  affairs. 
It  follows,  necessarily,  that  they  are  subject 
to  all  the  limitations  put  on  trustees  in  deal- 
ing with  the  trust  property  for  their  own 
benefit 

Finding  it  so  clearly  established  by  the 
undisputed  evidence  that  the  3  directors 
were  actually  constituted  liquidating  direc- 
tors with  the  duties,  powers  and  limitations 
applicable  to  all  trustees,  It  la  unnecessary 
to  consider  the  probabilities  to  be  easily  and 
naturally  inferred  from  the  facts.  Neither 
John  L.  Byrne  nor  Patrick  X  Byrne  had  any 
real  financial  interest  in  the  company,  being 
Indebted  to  the  company  to  an  extent  far 
greater  than  their  proportionate  part  of  the 
surplus  assets  of  the  company.  Some  of  the 
assigning  stockholders  were  very  slightly 
indebted  to  the  company.  Every  one,  In- 
cluding John  L.  Byrne,  felt  sure  that  there 
would  be  some  surplus  for  division  among 
the  stockholders.  Two  of  the  liquidating  di- 
rectors received  a  salary  for  their  services 
as  such  by  an  arrangement  with  the  stock- 
holders. Several  of  the  retiring  stockhold- 
ers showed,  not  only  curiosity,  but  their  per- 
sonal interest  In  the  company  by  visiting 
the  plant  to  ascertain  the  progress  of  the 
efforts  to  sell  it  The  payment  of  $100  to 
each  stockholder  could  hardly  have  been  con- 
sidered a  fair  transaction  of  purchase  of 
their  shares  of  stock,  for  their  interest  in 
the  company  was  not  equal,  some  being  in- 
debted to  the  company  in  large  amounts  and 
others  in  trlfllngly  small  amounts,  the  range 
of  difference  being  from  $4,772.42  to  $54.38. 

These  and  other  facts  throw  side  lights 
on  what  was  done  by  the  stockholders  of 
this  unsuccessful  co-operative  venture,  and 


make  clear  the  real  purpose  that  ran  through 
the  technical  forms  and  proceedings  used. 

The  complainants,  being  entitled  to  an  ac- 
counting from  the  liquidators  of  their  stew- 
ardship, claim  that  they  liave  not  acted  ' 
rightly  towards  the  trust  property,  but  that 
one  of  the  trustees,  and  through  him  a  cor- 
poration which  he  had  promoted,  had  obtain- 
ed a  profit  by  a  purchase  and  resale  of  the 
greater  part  of  the  property  of  the  Christiana 
Window  Glass  Company.  What  was  done  by 
the  liquidators?  Two  of  them,  Patrick  J. 
Byrne  and  John  L.  Bjrne,  collected  the  ac- 
counts receivable,  sold  the  manufactured 
product  on  hand  and  endeavored  to  sell  the 
plant,  paying  themselves  the  salaries  agreed 
on  and  paying  to  the  stockholders  in  install- 
ments the  sum  of  $100  each,  and  charging 
the  payments  as  additions  to  the  overdrafts 
previously  made  by  them.  They  also  reduc- 
ed the  indebtedness  of  the  company.  In  Au- 
gust, 1908,  there  remained  to  be  disposed  of 
only  the  plant,  and  apparently  diligent,  but 
unsuccessful,  efforts  to  sell  it  were  made. 
The  creditors  of  the  company  were  evident- 
ly not  pressing  for  payment,  but  Michael  J. 
Byrne  had  refused  to  renew  his  indorsement 
of  the  note  of  the  company  to  the  bank  for 
$4,100,  due  November  17,  1908.  At  a  special 
meeting  of  the  directors,  all  three  of  them, 
Michael  J.  Byrne,  Patrick  J.  Byrne  and 
John  L.  Byrne,  being  present,  a  resolution 
was  adopted,  that  the  company,  "in  order 
to  get  the  best  price  for  the  plant  and  real 
estate  owned  by  it  and  pay  as  far  as  pos- 
sible its  debts  which  are  maturing,  give  an 
option  to  purchase  said  plant  and  real  estate 
to  John  I*  Byrne  for  the  sum  of  $7,000,  said 
option  to  continue  for  three  months  from 
date."  A  written  agreement  to  that  effect 
was  signed  by  the  company. 

[2]  There  can  be  no  doubt  that  If  John  Ij. 
Byrne  had  taken  title  to  that  property,  ei- 
ther directly  from  the  company,  or  through 
a  mesne  contemporaneous  conveyance  to  a 
third  person,  and  had  paid  value  for  it,  the 
stockholders  would  have  had  a  right  to  avoid 
the  transfer,  and  if  he  had  resold  It  at  a 
profit,  have  obtained  participation  In  those 
profits,  provided  they  liad  asserted  their 
rights  with  promptness  after  knowledge  of 
the  transaction  of  the  trustee.  Such  are 
the  limitations  upon  trustees  in  dealing  with 
themselves  respecting  the  trust  property, 
whether  they  be  the  sole  trustee  or  one  of 
several  trustees,  and  such  are  the  rights 
of  the  cestui  que  trust 

There  are  two  cases  in  the  courts  of  Dela- 
ware where  the  disqualification  of  the  trus- 
tee to  buy  the  trust  estate  was  fully  stated, 
namely,  Van  Dyke  v.  Johns,  1  Del.  Ch.  93, 
12  Am.  Dec.  76  (1819),  and  Downes  et  aL  v. 
Rlckards  et  al.,  4  Del.  Ch.  416.  in  both  it 
is  stated  emphatically  that  the  trustee  can- 
not be  the  purchaser  of  the  estate  for  which 
he  is  trustee,  however  honest  the  circum- 
stances of  any  Individual  case  may  be.    In 
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the  latter  case,  Downes  et  aL,  t.  Rlckards 
et  al..  Chancellor  Bates  said: 

"The  principle  Is  that  one  shall  not  act 
for  himself  In  any  matter  with  respect  to 
which  he  has  duties  to  perform,  or  inter- 
ests to  protect,  for  another.  •  •  •  The 
principle  looks  not  merely  to  prevent  fraud 
in  the  management  of  the  sale,  but  with  a 
broader  object  of  reUerlng  trustees  from  any 
possible  conflict  between  duty  and  self-in- 
tereet  •  •  •  The  prohibition  does  not 
depend  upon  any  question  of  fraud  or  Im- 
proper advantage  made  by  the  purchase. 
However  fair  the  sale  and  adequate  the 
price,  the  court  will  set  It  aside.  In  view 
of  the  difficulty  of  unraveling  fraud  in  these 
transactions,  the  policy  of  the  rule  is  to  ex- 
clude the  possibility  of  it  by  making  the 
prohibition  absolute." 

[3]  Where  the  trustee  remains  In  posses- 
sion of  the  land  of  the  cestui  que  trust  which 
he  has  purchased,  the  sale  is  declared  void; 
but  where  the  trustee  has  parted  with  the 
land  at  an  advanced  price,  be  la  made  to 
account  for  the  difference  in  value.  Van 
Dyke  v.  Johns,  supra.  When  the  sale  is  de- 
clared void,  or  the  difference  in  the  price 
accounted  for,  all  those  who  are  interested 
may  come  in  to  share  in  the  amount  recov- 
ered, according  to  their  respective  interests. 
Van  Dyke  v.  Johns,  supra. 

The  same  principles  apply  to  cases  where 
one  trustee  buys  from  himself  or  from  his 
cotrustees.  Iilumeroua  cases  to  the  same 
effect  were  cited  by  the  complainant. 

By  the  minutes  of  the  meetings  of  direc- 
tors of  the  Christiana  Window  Glass  Com- 
pany it  appears  that  the  option  was  given 
to  John  li.  Byrne  by  the  directors,  and  by 
the  answer  of  the  company,  which  John  L. 
Byrne  was  authorized  by  the  directors  to 
make  for  the  company,  and  wliich  is  filed 
in  this  suit,  it  is  stated  that  the  agreement 
was  made  to  enable  John  L.  Byrne  to  or- 
ganize a  corporation  to  take  the  title  to  the 
property.  It  was  a  transaction,  then,  by 
which  one  of  the  three  liquidating  directors 
bought  the  chief  asset  of  the  corporation 
without  the  knowledge  of  the  stockholders. 
Being  one  of  three  persons  charged  with  the 
the  duty  to  sell  the  property,  he  became  the 
purchaser  of  it,  or  at  least  obtained  a  right 
to  buy  it,  and  so  obtained  control  of  the 
disposition  of  it  The  testimony  establishes 
the  Ignorance  of  the  complainants  of  the 
acts  complained  of  until  shortly  before  the 
filing  of  the  bill. 

The  defendants,  meaning  thereby  chicly 
the  Byrne  Glass  Company  and  John  L. 
Byrne,  assert  that  the  rule  respecting  trus- 
tees does  not  apply  to  this  case,  and  cite 
numerous  cases  to  support  the  proposition 
that  a  director  may  purchase  from  the  corpo- 
ration, property  of  the  corporation,  the  bur- 
den of  sustaining  the  transaction  by  show- 
ing that  it  was  proper,  fair,  made  in  good 
faith  and  for  an  adequate  consideration  be- 
ing upon  the  director  so  purchasing,  in  or- 


der to  retain  the  bargain  and  the  profits 
thereof.  Hancock  v.  Holbrook  et  al.,  40  L-a- 
Ann.  53,  3  South.  351;  Skinner  y.  Smttb  et 
al.,  134  N.  Y.  240,  81  N.  B.  »U:  PneumaUo 
Gas  Co.  V.  Berry  et  al.,  113  U.  S.  322,  5  Sup. 
Ct  525,  28  L.  Ed.  1003;  Ryan  v.  WtUlams 
(C.  C.)  100  Fed.  172;  Union  Trust  Co.  t. 
Carter  (C.  C.)  139  Fed.  717;  Wyman  v.  Bow- 
man, 127  Fed.  257,  62  C.  C.  A.  189;  Barr  v. 
Pittsburgh  Plate-Glass  Co.,  57  Fed.  86.  6  C. 
C.  A.  260;  Strobel  v.  Brownell,  16  Misc.  Rep. 
657,  40  N.  Y.  Supp.  702;  Ashurst's  Appeal, 
Qstate  of  Montour  Iron  Co.,  60  Pa.  290. 

On  the  other  hand,  the  complainants  claim 
that  in  all  the  cases  so  cited  the  sale  by  a 
corporation  to  a  director  was  either  previ- 
ously consented  to,  or  subsequently  ratified, 
by  its  stockholders,  or  that  there  had  been 
laches  In  attacking  the  sale.    The  complain- 
ants' counsel  assert,  and  probably  correctly, 
that  these  cases  show  an  application  of  tbe 
general  rule  that  a  trustee  may,  with  tbe 
consent  of  the  cestui  que  trust,  purchase 
trust  property,  subject  to  an  impeachment 
thereof  for  actual  fraud.    There  is,  in  fact, 
an  apparent  divergence  in  the  strictness  of 
the  rule  applied  respecting  the  dealings  of 
the  directors  of  the  corporation  with   the 
corporation  respecting  its  property.     There 
are  numerous  decisions  widch  prohibit  a  di- 
rector from  purchasing  property  of  a  cor- 
poration without  the  consent  of  the  majority 
of  the  stockholders.  Including  the  following 
cited  by  the  complainant:    Bobbins  v.  But- 
ler, 24  in.  387;    Abbot  ▼.  American  Hard 
Rubber  Co.,  33  Barb.  (N.  T.)  578;    Hoyle  v. 
Plattsburgh,  54  N.  T.  314,  13  Am.  Rep.  595; 
Hoffman  v.  Cumberland,  16  Md.  456,  77  Am. 
Dec.  311;   Bowes  v.  Iron  Co.,  11  Moore  P. 
C.  463.    But  even  if  it  would  have  been  a 
ligltlmate   transaction   with   respect  to   tbe 
officers  of  a  corporation  under  ordinary  cir- 
cumstances, the  purchase  of  the  property  by 
John  L.  Byrne  was  not  proper  under  the 
facta  in  this  case.     Patrick  J.   Byrne   and 
John  li.  Byrne,  two  of  the  three  directors, 
in  addition  to  the  duties  towards  the  stock- 
holders which  they  had  in  common  with  all 
directors  of  other  corporations,  had  assum- 
ed a  special  and  peculiar  relation  to  thoee 
who  had  been  legally  stockholders  and  still 
were   stockholders    equitably,    notwithstand- 
ing the  assignment  of  their  stock  and  other 
evidence   of   withdrawal   from   relationship 
to  tbe  company.    To  the  stockholders,  legal 
and  equitable,  Patrick  and  John  L.  Byrne 
held  the  relationship  of  trustee  and  cestui 
que  trust.    They  could  not  sell  and  convey 
the  trust  property  to  themselves,  or  to  one 
of  them,  without  the  knowledge  of  the  cestui 
que  trust     If  they  did  so,  the  cestui  que 
trust  could  either  repudiate  the  conveyance, 
or  ratify  it  and  obtain   an   accounting  for 
the  value  received  by  the  trustees.     What 
was,  in  fact  done  under  the  option? 

The  option  to  buy  the  plant  was  given  by 
the  two  trustees  to  one  of  them,  and  it  was 
so  given  in  order  that  another  corporation 
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could  be  formed  to  take  title  to  the  proper- 
ty. Xbis  Is  proved  by  the  minutes  of  the  di- 
rectors of  the  Christiana  Window  Glass 
Company  and  the  answer  of  the  company. 
Possessing  this  option,  obtained  from  his 
cotrustees,  this  director,  with  bis  wife  and 
son,  about  November  1,  1908,  formed  a  new 
corporation,  the  Byrne  Glass  Company,  to 
which  company  the  conveyance  was  made 
on  November  18,  1908,  through  Edward  3. 
Byrne,  acting  concededly  as  a  conduit,  he 
having  no  interest  or  pretense  of  interest. 
These  two  deeds  were  not  recorded  until 
June  14,  1909.  Of  this  new  corporation  this 
trustee  director  was  not  only  a  stockholder, 
director  and  the  president,  but  quite  evi- 
dently the  leading  spirit  and  active  man- 
ager, as  well  as  the  originator  and  promot- 
er of  it  True,  he  held  only  3  of  the  127 
shares  of  the  capital  stock  of  the  Byrne  Glass 
Company,  and  his  wife  held  121  and  his  son 
3  shares.  It  should  be  noted,  however,  that 
the  evidence  of  John  L.  Byrne  shows  that 
his  wife  pot  only  $400  into  the  company  for 
shares,  being  money  borrowed  by  her  from 
her  father,  and  that  about  |1,000  more  put 
into  it  for  her  was  money  which  John  L. 
Byrne  had  made  in  carrying  on  business 
after  the  closing  down  of  the  Christiana 
Window  Glass  Company  and  was  substantial- 
ly hla  money  and  not  hers  (page  912  of  the 
testimony).  There  was  some  evidence  that 
John  Doyle,  the  father  of  Mary  E.  Byrne, 
famished  $2,000  to  her  and  that  this  went 
to  the  Byrne  Glass  Company,  but  she  did 
not  obtain  an  Increase  in  the  number  of 
shares  of  stock  held  by  her,  but  became  there- 
by, at  most  a  creditor  of  the  company.  Nor 
is  it  quite  clear  that  the  son  actually  paid 
for  bis  3  shares  of  stock,  though  he  testified 
that  he  did  so. 

So  it  appears  that  probably  the  only  per- 
son really  Interested  as  stockholder  in  the 
Byrne  Glass  Company,  besides  John  L. 
Byrne,  was  his  wife  to  the  extent  of  $400, 
about  one-third  of  the  actual  alleged  capital, 
and  no  clear  proof  Is  given  of  the  actual 
payment  by  her  to  the  treasury  of  the  com- 
pany of  even  the  sum  of  $400.  None  of  the 
moneys  of  the  stockholders  of  the  Byrne 
Glass  Company  were  used  to  buy  the  proper- 
ty of  the  Christiana  Window  Glass  Company, 
for  the  only  consideration  claimed  for  that 
sale  was  the  assumption  of  the  debts  of  the 
grantor  company.  Bat  even  assuming  that 
the  wife  and  son  had  paid  in  full  for  the 
stock  held  by  them,  and  were  without  notice 
or  knowledge  of  the  peculiar  relationship  of 
John  L.  Byrne  to  the  plant,  is  the  Byrne 
Glass  Company  in  such  a  position  that  it 
can  bold  the  title  as  against  the  stockholders 
of  the  Christiana  Window  Glass  Company, 
or  any  profit  which  may  have  been  made  by  a 
resole? 

The  defendants  urge  that  the  sale  and  con- 
veyance was  from  the  Christiana  Window 
Glass  Comi»any  to  the  Byrne  Glass  Compa- 
ny, and  that  a  contract  between  the  two 


corporations  is  not  rendered  vulnerable  by 
the  fact  that  John  L.  Byrne  was  a  director 
In  both  corporations,  and  cites  3  Thomp.  on 
Corp.  4079,  4080;  Rollhig  Stock  Co.  v.  Rail- 
road Co.,  34  Ohio  St  450,  32  Am.  Rep.  380; 
Booth  V.  Robinson,  55  Md.  419;  Leaven- 
worth V.  Chicago,  etc.,  Co.,  184  U.  B.  688, 
10  Sup.  Ct  708,  33  h.  Ed.  1064;  Pauly  v. 
Pauly,  107  CaL  8,  40  Pac.  29, 48  Am.  St  Rep. 
98;  PnhUc  HaU  Co.  v.  Bank,  144  Ind.  34, 
42  N.  B.  1097;  Library  Hall  Co.  v.  Pitts- 
burg  Ass'n,  173  Pa.  30,  41,  83  Atl.  744;  Shaw 
V.  Davis,  78  Md.  308,  28  AXL  619,  23  L.  R. 
A.  294;  Alanufactnrers'  etc..  Bank  v.  O'Reil- 
ly, 97  Ho.  38,  10  S.  W.  865;  Genessee, 
etc.,  Ry.  Co.  V.  Retsof,  etc.,  Co.,  15  Misc. 
Rep.  187,  36  N.  Y.  Supp.  896 ;  Burden  v.  Bur- 
den, 159  N.  Y.  287,  54  N.  B.  17. 

But  this  rule,  if  it  be  a  sound  one,  is  not 
applicable  here,  for  the  facts  In  this  cose 
show  that  the  transaction  with  the  Byrne 
Glass  Company  should  be  tested  by  the 
same  rules  as  though  it  had  been  with  John 
L.  Byrne,  or  Ills  wife,  or  the  two  together. 
The  Byrne  Glass  Company  was  formed  to 
take  title  to  the  plant  and  paid  no  money  for 
It  but,  as  a  consideration,  assumed  the  pay- 
ment of  the  debts  of  the  grantor,  which 
were.  In  fact  Patd  after  the  sale  of  the 
plant  by  the  Byrne  Glass  Company,  and 
from  the  proceeds  of  that  sale.  The  com- 
pany consisted  practically  of  John  L.  Byrne 
and  his  wife,  and  there  is  no  equity  in  favor 
of  the  stockholders  of  the  Byrne  Glass  Com- 
pany against  those  of  the  Christiana  Window 
Glass  Company.  A  trustee  cannot  sell  trust 
property  to  his  wife,  any  more  than  to  him- 
self, because  of  the  unity  which  exists  be- 
tween them  in  the  marriage  relation.  Bas- 
sett  V.  Shoemaker,  46  N.  J.  Eq.  538,  20  Atl. 
52,  19  Am.  St  Rep.  435;  Dundas'  Appeal, 
64  Pa.  325. 

Having  reached  the  conclusion  that  John 
L.  Byrne  was  in  legal  effect  .one  of  the  trus- 
tees in  liquidation  of  the  affairs  of  the 
Christiana  Window  Glass  Company,  by  spe- 
cial arrangement  and  not  entirely  as  the  or- 
dinary result  of  the  relationship  of  stock- 
holder and  director,  it  is  not  a  question  of 
intercorporate  dealings  of  independent  bod- 
ies, but  one  where  the  ordinary  rules  applica- 
ble to  trustees  dealing  with  corporate  prop- 
erty. Should  a  court  of  equity  allow  a 
trustee  to  sell  and  convey  trust  property  to 
a  corporation  organized  by  the  trustee  to 
buy  it,  and  of  which  purchasing  corporation 
the  trustee  and  his  wife,  or  even  the  trus- 
tee, his  wife  and  son  were  the  sole  stock- 
holders, particularly  if  there  is  grave  doubt 
that  the  son  had  paid  value  for  his  stock 
In  the  purchasing  corporation?  To  state 
the  question  is  to  show  the  answer.  No 
court  would  Justify  a  trustee  in  organizing  a 
corporation  in  which  be  and  his  wife  were 
the  only  stockholders  to  boy  trust  property 
from  himselt  This  Is  surely  within  the 
danger  line  where  there  may  be  a  mixing  up 
of  Interests  and  that  conflict  of  duty  and 
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Relf-lnterest  which  courts  try  to  prevent  by 
enforcing  rigidly  a  rule  which  prohibits  a 
trustee  to  deal  with  himself.  The  possi- 
bility of  fraud  Is  excluded  by  such  absolute 
prohibition.  This  prohibition  Is  the  ounce 
of  prevention  of  fraud  or  Injustice  which  Is 
better  than  the  pound  for  the  cure  thereof. 
The  trustee  Is  relieved  even  of  temptation 
to  deal  unfairly  with  the  trust  property,  or 
to  obtain  some  advantage  from  the  manage- 
ment of  It  by  the  oncompromlsed  rigidity  of 
the  prohibition  against  his  buying  It  di- 
rectly or  Indirectly,  even  for  full  value,  un- 
less the  beneficiary  with  knowledge  which 
enables  him  to  deal  on  equal  terms  with  the 
trustee  consents  to,  or  ratifies  his  act,  or 
unreasonably  delays  to  avoid  the  transac- 
tion after  notice  or  knowledge  of  it 

There  is  in  the  bill  no  allegation  of  actual 
fraud  In  the  transaction,  but  only  of  ille- 
gality therein.  There  are,  however,  some  in- 
dications of  secrecy  by  the  withholding  of 
the  deeds  from  the  Christiana  Window  Glass 
Company  to  Edward  J.  Byrne  and  from  him 
to  the  Byrne  Glass  Company  for  nearly 
seven  months,  which  If  necessary  might  be 
considered  as  evidence  of  fraudulent  intent, 
and  there  is  also  evidence  as  to  the  inade- 
quacy of  the  price  fixed  for  the  land.  Bui 
as  the  limitations  on  the  dealings  of  the 
trustee  is  Independent  of  fraud,  or  inade- 
quacy of  price,  no  stress  is  laid  on  the 
above  features  of  the  case. 

What  was  done  with  the  property  by  the 
Byrne  Glass  Company?  After  using  the 
plant  for  a  short  time  in  its  business,  the 
Byrne  Glass  Company  sold  the  real  estate  to 
Bennett,  Brown  A  Bennett,  Incorporated,  for 
*18,750,  and  by  deed  dated  July  17,  1909, 
conveyed  the  property  to  the  purchaser.  The 
purclutse  price  was  paid  and  secured  as  fol- 
lows: $6,250  In  cash  and  a  purchase-money 
mortgage  given  for  the  balance,  $12,500,  pay- 
able in  four  years  In  installments,  with  inter-: 
est  at  the  rate  of  6  per  centum.  This  mort- 
gage was  assigned  by  the  mortgagee  to  Arti- 
sans' Savings  Bank  as  collateral  security  for 
the  payment  of  $6,000  loaned  August  5,  1909, 
to  the  Byrne  Glass  Company  by  the  assignee. 
Bennett,  Brown  &  Bennett,  Incorporated,  al- 
so made  a  second  mortgage  to  William  S. 
PrlcUett  for  $1,200.  This  conveyance  and 
these  mortgages  and  the  assignment  of  the 
purchase-money  mortgage  are  not  alleged  to 
be  invalid,  nor  is  it  sought  to  set  them  aside. 
The  rights  of  the  grantee  and  of  the  assignee 
of  the  purchase-money  mortgage  are  recog- 
nized. It  is  the  interest  of  the  Byrne  Glass 
Company  in  the  mortgage  that  the  complain- 
ants seek  to  reach.  It  is  the  refusal  to  ac- 
count with  the  stockholders  of  the  Christi- 
ana Window  Glass  Company  for  the  sale  of 
the  property  of  the  company  which  is  the 
cause  of  action.    By  the  bill  it  ia  prayed: 


(1)  That  each  of  the  complainants  be  de- 
clared to  be  the  owners  of  10  shares  of  stock 
of  the  Christiana  Window  Glass  Company; 

(2)  that  the  officers  and  directors  of  tbat 
company  account  for  the  sales  of  the  prop- 
erty of  that  company ;  and  (3)  that  the  pur- 
chase-money mortgage  for  $12,500  be  declar- 
ed to  be  the  property  of  the  Christiana  Win- 
dow Glass  Company.  There  is  no  prayer  re- 
specting the  Byrne  Glass  Company,  except 
such  as  Is  incident  to  the  last  prayer,  but 
imder  the  prayer  for  general  relief  the  com- 
plainants may  be  afforded  whatever  relief  is 
needed  by  a  decree  against  that  company. 

John  Lb  Byrne  being  disqualified  to  pur- 
chase the  trust  property  if  the  conveyance 
had  been  made  to  him  and  he  still  held  title 
to  it,  the  conveyance  would  be  declared  void. 
The  same  proldbltlon  applied  to  the  convey- 
ance to  the  Byrne  Glass  Company,  and  if  it 
still  held  the  legal  title,  the  deed  would  be 
declared  void.  Inasmuch  as  that  company 
paid  no  value  for  the  property,  but  as  a 
consideration  for  the  conveyance  assumed 
payment  of  the  debts  of  the  Christiana  Win- 
dow Glass  Company,  and  paid  these  debts 
after  the  resale  by  it  of  the  property  to  Ben- 
nett, Brown  &  Bennett,  Incorporated  (now 
called  Peninsula  Cut  Stone  Company),  out  of 
the  proceeds  of  that  sale,  there  is  no  equity  to 
be  adjusted  with  the  Byrne  Glass  Company, 
or  its  stockholders.  As  the  sale  to  Bennett, 
Brown  ft  Bennett,  Incorporated,  was  a  bona 
fide  purchase  without  notice  of  any  trust, 
and  for  value  paid,  the  conveyance  to  it 
cannot  be  avoided.  So  also  the  transfer  to 
the  Artisans'  Savings  Bank  is  valid  as  a 
transfer  as  collateral  security  for  the  loan 
of  $6,000  made  by  it  to  the  Byrne  Glass  Com- 
pany. 

Therefore  the  prayers  of  the  bill  will  be 
granted  and  a  decree  will  be  made  accord- 
ingly. Each  of  the  complainants  will  be  de- 
clared to  be  equitable  owners  of  10  shares  of 
the  capital  stock  of  the  Christiana  Window 
Glass  Company  and  entitled  to  their  rights 
as  such,  subject  to  their  liabiUtieB  as  debtors 
to  the  company,  and  the  purchase-mon^ 
mortgage  will  be  declared  to  be  an  asset  of 
the  Christiana  Window  Glass  Company,  sub- 
ject to  the  debt  due  the  Artisans'  Savings 
Bank.  In  addition,  the  preliminary  Injunc- 
tion will  be  so  modified,  and  such  other  or- 
ders made  in  the  decree,  as  will  give  the  re- 
lief appropriate  to  the  facts  in  accordance 
with  the  conclusions  herein  announced.  Con- 
cerning the  form  of  the  decree,  counsel  will 
be  heard,  unless  it  be  agreed  on  between 
them.  If  possible,  the  several  and  respective 
rights  of  all  parties  should  be  so  settled  in 
this  suit  and  by  this  decree,  even  if  an 
amendment  to  the  bill,  or  the  prayers  there- 
of, be  necessary. 


Digitized  by 


Google 


N.H.) 


&  ANDERSON  A  SON  v.  SHATTUCK 


781 


S.  ANDERSON  &  SON  v.  SHATTUCK. 

(Supreme  Couit  of  New  Hampshire.    Cheshire. 

Nov.  7,  1911.) 

1.  WOBK  AND  LaBOB  (}  14*)— RiOHT  TO  RE- 
COVER —  FAILURE  TO  Comply  with  Con- 
tract. 

The  fact  that  tiie  building  was  destroyed 
by  fire  while  uncompleted  four  days  after  the 
contract  required  it  to  be  complete  would  not 
prevent  the  contractor  from  recovering  on  a 
quantum  meruit  for  the  material  and  labor  al- 
ready put  into  the  building;  the  owner  having 
consented  to  the  work  continuing  after  the 
date  fixed  for  completion. 

[Ed.   Note. — For  other  cases,   see  Work  and 
I^bor,  Cent.  Dig.  ||  29-33;   Dec.  Dig.  f  14.*] 

2.  Work  and  Labor  (I  29*)— Amount  of  Re- 
COVERT— Building  Contracts— Failure  to 
Complete. 

While,  where  the  cessation  of  the  work  re- 
sults from  the  contractor's  breach  of  a  building 
contract,  he  is  entitled  to  recover  from  the  own- 
er the  reasonable  value  of  the  benefits  con- 
ferred estimated  upon  the  basis  of  the  agreed 
price  for  the  entire  work,  less  any  damage  suf- 
fered by  the  owner  for  the  contractor's  breach, 
the  measure  of  damages  in  some  cases  being  de- 
termined by  deducting  from  the  contract  price 
the  cost  of  completing  the  work,  yet  where  nei- 
ther party  is  at  fault,  as  where  the  building  ac- 
cidentally burned  before  completion,  the  con- 
tractor was  entitled  to  recover,  in  an  action  on 
the  quantum  meruit,  such  part  of  the  contract 
price  as  the  cost  of  the  work  and  materials  ac- 
tually done  and  furnished  bears  to  the  cost  of 
the  whole  work  and  materials  agreed  to  be  done 
and  furnished,  so  that  it  was  error  in  such  case 
to  determine  the  contractor's  recpvery  by  de- 
ducting from  the  contract  price  for  the  whole 
work  the  amount  it  wonld  have  cost,  at  the  time 
of  the  fire,  to  complete  the  building  according  to 
the  contract. 

[Eld.  Note.— For  other  cases,  see  Work  and 
lAbor,  Cent.  Dig.  |f  56-58;  Dec.  Dig.  {  29.*] 

3.  Damages  (J  124*)  —  Nominal  Damaqes  — 
Failure  to  Complete  Building. 

A  contractor  would  be  liable  to  the  owner 
for  failure  to  complete  the  building  on  a  certain 
date  as  agreed  for  only  such  dnmnges  ns  were 
proved  to  have  actually  resulted  from  such 
breach,  so  that,  if  the  incompleted  building  was 
wholly  destroyed  by  fire  only  four  days  after 
the  date  fixed  for  completion,  so  that  it  could 
not  have  been  rented  or  occupied  before  it  was 
destroyed  had  it  been  completed  as  provided, 
the  owner  was  not  entitled  to  recover  any  ac- 
tual damages  by  way  of  loss  of  profits  for  breach 
of  the  contract  to  complete. 

[Ed.    Note. — For   other   cases,   see   Damages, 
Cent.  Dig.  {f  326-338;    Dec.  Dig.  {  124.*] 

4.  Insurance  (§  682*)— Proceeds  —  Interest 
or  Parties — Building  Contracts. 

Where  the  parties  to  a  building  contract 
incorporated  therein  a  provision  requiring  the 
owner  to  keep  the  building,  insured,  the  policies 
to  cover  the  work  incorporated  therein  and  ma- 
terials for  the  same  in  and  about  the  premises, 
and  to  be  payable  to  the  parties  "as  their  inter- 
ests may  appear,"  for  the  purpose,  as  it  appear- 
ed, of  protecting  the  contractors  against  loss  by 
fire  to  the  building  in  which  their  only  interest 
-was  that  of  lienor,  the  value  of  their  insurable 
interest  at  the  time  of  a  fire  wholly  destroying 
the  building  must  be  determined  by  the  con- 
tract price,  so  that  they  may  recover  out  of  the 
insurance  mone>s  received  only  the  amount  due 
them  under  the  contract,  and  not  an  amount 
equal  to  the  cost  of  the  work  and  materials  in- 
corporated in  the  building. 

[EM.   Note. — For  other   cases,   see  Insurance, 
Cent.  Dig.  §§  1448-1485;  Dec  Dig.  {  582.*] 


S.  Insurance  (S  582*)  —  Proceeds  —  Parties 
Interested —  Building  Contracts  — Con- 
struction. 

Where  a  bnildln^  contract  required  the 
owner  to  keep  the  building  and  materials  in- 
sured, the  policies  to  cover  the  work  incorporat- 
ed in  the  building  and  "materials  for  the  same 
in  or  about  the  premises,"  payable  as  their  in- 
terest might  appear,  upon  destruction  of  the 
building  by  fire  before  completion,  the  con- 
tractors were  entitled  to  receive  from  the  in- 
surance moneys  the  fair  value  of  lumber  owned 
by  them  which  had  been  brought  upon  the  prem- 
ises at  the  time  of  the  fire  to  be  used  in  the 
building,  though  it  had  not  then  been  attached 
thereto. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §i  1448-1485;  Dec.  Dig.  |  682.*] 

Report  from  Superior  Court,  Cheshire 
County;   Mitchell,  Judge. 

Action  by  S.  Anderson  &  Son  against  Ed- 
mund C.  Shattuck.  On  report  from  the  su- 
perior court.  Judgment  for  plaintiffs,  and 
case  discharged. 

In  October,  1906,  the  parties  entered  into 
a  written  contract  by  which  the  plaintiffs 
agreed  to  provide  the  materlalet  and  jterform 
the  work  necessary  for  the  erection  of  cer- 
tain additions  to  the  defendants  hotel,  ac- 
cording to  spedflcatlons  furnished  by  an 
architect,  and  to  complete  the  work  by  June 
15,  1909.  For  this  the  defendant  agreed  to 
pay  the  plaintiffs  $10,762.50,  partial  payments 
to  be  made  at  various  times  during  the 
progress  of  the  work.  Certain  supplementa- 
ry contracts  were  afterward  made  for  ad- 
ditions, etc.,  for  which  the  defendant  was  to 
pay  the  plaintiffs  $496.05,  making  the  whole 
contract  price  $11,258.55.  It  was  also  stipu- 
lated that  the  defendant  should  maintain  in- 
surance on  the  bulldlog  against  loss  by  fire, 
"payable  to  the  parties  as  their  interest  may 
appear."  The  plaintiffs,  not  having  complet- 
ed their  contract  on  June  15th,  as  they  bad 
agreed,  continued  to  work  on  the  building 
with  the  knowledge  of  the  defendant  until 
June  19tb,  when  both  the  old  and  the  new 
parts  of  tlie  hotel  were  entirely  destroyed 
by  fire,  without  fault  of  either  party.  It  Is 
found  as  a  fact  that  the  effect  of  the  fire 
was  to  terminate  the  contract,  according  to 
the  understanding  of  the  parties.  At  tills 
time  a  substantial-  part  of  the  new  structure 
was  incomplete  and  not  ready  for  occupancy. 
The  fair  value  of  the  labor  and  materials  in- 
corporated in  the  building  by  the  plaintiffs 
was  $10,764.58.  The  fair  value  of  the  labor 
and  materials  that  would  have  been  required 
to  complete  the  building,  as  it  stood  on  the 
day  of  the  fire  was  $2,500.  The  plaintiffs  al- 
so claimed  to  recover  for  four  mantels  which 
were  completed  at  that  time,  but  which  had 
not  been  taken  from  the  manufactory  where 
they  were  built;  but  the  court  ruled  that, 
as  they  had  not  been  attached  to  the  build- 
ing, the  plaintiffs  could  not  recover  therefor, 
and  they  excepted.  The  court  also  ruled,  sub- 
ject to  the  plaintiffs'  exception,  that  for  the 
work  and  materials  they  had  furnished  they 


•For  otber  cases  sm  sam*  topic  and  section  NUMBBR  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea 


Digitized  by 


Google 


782 


81  ATLANTIC  BEPOBTBB 


fff.H. 


were  entitled  to  recover  the  difference  be- 
tween the  whole  contract  price  and  the  cost 
that  would  have  been  incurred  In  complet- 
ing the  building  according  to  the  contract,  less 
certain  payments  the  defendant  had  made, 
amounting  to  $6,484.15.  The  defaidant 
claimed  that  he  was  entitled  to  damages  for 
loss  of  prospective  rents  resulting  from  the 
failure  of  the  plaintiffs  to  finish  the  building 
by  the  time  stipulated  in  the  contract.  This 
claim  the  court  denied,  and  the  defendant  ex- 
cepted. Certain  other  small  items  were  al- 
lowed in  set-off,  amounting  to  $408.44.  By  an 
amendment,  the  plaintiffs  were  allowed  to 
file  a  bill  in  equity  for  relief  under  the  con- 
tract of  insurance.  Lumber  of  the  plaintiffs 
of  the  fair  value  of  $185.42,  which  was  upon 
the  premises,  was  destroyed  by  the  fire.  As 
It  had  not  been  attached  to  the  building,  the 
court  denied  the  plaintiffs'  claim  to  recover 
In  the  action  at  law  on  this  account,  and  they 
excepted.  It  was  not  included  in  the  esti- 
mated value  of  the  materials  used  in  the 
building.  The  question  whether  it  could  be 
recovered  from  the  insurance  money  collected 
by  the  defendant  was  reserved. 

James  H.  McMahon  and  Cain  &  Benton, 
for  plaintiffs.  Henry  A.  Cutter  and  Charles 
H.  Hersey,  for  defendant 

WALKEB,  J.  [1]  At  the  time  of  the  fire 
the  plaintiffs  were  engaged  in  constructing 
the  building  under  the  contract,  with  the 
acquiescence  and  consent  of  the  defendant, 
although  the  time  limited  In  the  contract  for 
the  completion  of  the  building  had  expired 
four  days  before.  The  fact  that  the  time 
limit  had  expired  does  not  affect  the  legal 
theory,  in  accordance  with  which  the  plain- 
tiffs' right  to  recover  for  the  benefits  they 
had  conferred  upon  the  defendant  must  be 
determined.  The  plaintiffs,  with  the  assent 
of  the  defendant,  were  rightfully  engaged  in 
the  prosecution  of  the  work  at  the  time  of 
the  flre.  They  had  already  performed  a 
substantial  part  of  the  work  they  contracted 
to  do,  when  the  flre  destroyed  the  buildings 
with  the  attendant  result  of  terminating  the 
contract  In  accordance  with  the  understand- 
ing of  the  parties  when  they  executed  it 
In  accordance  with  the  decision  in  Dame  v. 
Woods,  73  N.  H.  222,  60  Atl.  744,  70  L.  B.  A. 
133 ;  s.  c,  75  N.  H.  38,  70  AO.  1081,  it  Is 
found  that  the  labor  and  materials  actually 
famished  by  the  plaintiffs  were  attached  to 
the  defendant's  real  estate  as  the  work  pro- 
gressed and  constituted  a  benefit  to  the  de- 
fendant for  which  the  plaintiffs  are  entitled 
to  recover.  Upon  this  point  there  is  no  con- 
tention. The  principal  question  presented  re- 
lates to  the  rule  or  principle  by  which  the 
plaintiffs'  recoverable  damages  shall  be  de- 
termined. 

[2]  It  is  necessary  to  bear  in  niind  that 
the  plaintiffs'  action  at  law  is  not  based 
upon  a  breach  of  the  written  contract  by 
the  defendant.  There  has  been  no  breach 
of  the  express  contract  by  the  defendant, 


and  neither  party  is  in  fault  for  the  flre 
which  put  an  end  to  the  contract  and  caus- 
ed the  situation  now  existing  between  tlie 
parties.  But  Justice  does  not  require  that 
they  should  remain  in  that  situation,  or  that 
the  contractors  should  be  remediless,  merely 
because  they  cannot  maintain  an  action 
against  the  defendant  upon  the  contract  As 
was  said  in  Dame  v.  Woods,  73  N.  H.  222. 
60  Atl.  744,  70  L.  B.  A.  133:  "This  proceed- 
ing is  not  an  action  upon  the  special  con- 
tract, but  of  quasi  contract  to  recover  tlie 
benefits,  if  any,  which  the  plaintiff  may  bave 
conferred  upon  the  defendant  by  his  part 
performance  of  the  special  contract"  In 
cases  where  the  part  i>erformance  resnlts 
from  the  plaintlCCs  breach  of  the  contract,  as 
by  his  voluntary  failure  to  fully  perform  the 
work  he  agreed  to  do,  he  Is  entitled  to  re- 
cover what  the  benefits  conferred  upon  the 
defendant  are  reasonably  worth  estimated 
upon  the  basis  of  the  agreed  price  for  the 
entire  work,  less  any  damage  suffered  by  the 
defendant  in  consequence  of  the  plaintilTs 
breach  of  the  special  contract  (Danforth  v. 
Freeman,  69  N.  H.  466,  468,  43  Atl.  621;  Hntt 
T.  Hi<*ey,  67  N.  H.  411,  29  Atl.  456;  Cbar- 
tler  V.  Marshall,  56  N.  H.  478;  Horn  v. 
Batchelder,  41  N.  H.  86;  Britton  v.  Turner, 
6  N.  H.  481,  26  Am.  Dec.  713);  and  in  some 
cases  the  sum  the  defendant  should  pay  the 
plaintiff  may  be  "conveniently  ascertained  by 
deducting  from  the  contract  price"  (Dan- 
forth V.  Freeman,  supra)  the  cost  of  complet- 
ing the  work  (Horn  v.  Batchelder,  supra). 
Subject  to  the  plalntitte'  exception,  the  supe- 
rior court  in  accordance  with  this  rule  de- 
termined the  amount  of  the  defendant's  lia- 
bility by  deducting  from  the  contract  price 
for  the  whole  work  the  amount  it  would 
have  cost  at  the  date  of  the  fire  to  complete 
the  building  according  to  the  terms  of  the 
contract  While  the  plaintiffs  were  not  en- 
titled to  recover  the  whole  contract  price 
without  diminution,  they  were  not  diarge- 
able  with  the  cost  of  completing  the  build- 
ing, unless  they  had  in  some  way  broken 
their  contract  and  caused  such  damage  to 
the  defendant  The  charge  of  $2,500  whidi 
represents  the  cost  of  completing  the  work 
could  only  be  sustained  on  the  ground  that  it 
represented  the  defendant's  damages  caused 
by  the  plaintiff's  failure  to  finish  the  build- 
ing. But  the  plaintiffs  committed  no  breach 
of  the  contract  in  this  respect  The  damage 
to  the  defendant  whatever  it  was,  was  caus- 
ed by  the  flre  for  which  no  one  is  responsi- 
ble. "In  such  a  case  neither  party  is  in 
fault  and  therefore  is  not  responsible  to  the 
other  party  for  failing  to  fulfilL  In  a  re- 
covery upon  quantum  meruit  there  is  an  ap- 
portionment of  so  much  of  the  agreed  com- 
pensation to  the  contractor  as  he  has  earned 
in  what  he  has  done;  he  receives  such  part 
of  the  entire  amount  as  Is  equal  to  the  part 
lie  has  performed  of  the  whole  contract"  -  3 
Suth.  Dam.  |  700.  If  there  had  been  no  flre, 
and  the  plaintiifs  without  any  reasonable  ex- 
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cuse  had  abandoned  tlie  contract  and  refused 
to  finish  the  work,  they  might  have  been  lia- 
ble to  the  defendant  for  what  It  would  cost 
to  complete  the  building;  but  such  liability 
would  result  from  the  plaintifTs'  breach  of 
the  contract,  which  is  wanting  in  this  case. 

Nor  is  this  a  correct  method  of  ascertain- 
ing the  benefits  which  the  plalntUts  had  con- 
ferred upon  the  defendant  If  the  contract 
price  for  the  whole  work  was  less  than  its 
reasonable  cost,  which  seems  to  be  the  fact, 
It  would  clearly  be  Inequitable  to  the  plaln- 
tiflb  to  deduct  from  the  contract  price  the 
cost  of  completing  the  work.  Justice  would 
require  that  the  sum  deducted  should  bear 
the  same  rdatlon  to  the  cost  as  the  contract 
price  does.  Upon  such  a  theory  the  plainUfFs 
would  receive,  for  the  work  and  materials 
rendered  to  and  accepted  by  the  defendant, 
pay  for  the  same  regulated  and  determined 
by  the  contract  price  for  the  whole  work; 
and  that  is  evidently  what  they  are  entitled 
to.  To  state  the  same  idea  in  another  and 
more  practical  way,  "the  plaintiff  was  en- 
titled to  recover  such  a  part  of  the  contract 
price  as  the  work  and  materials  he  had 
done  and  furnished  was  of  the  work  and  ma- 
terials he  agreed  to  perform  and  furnish." 
Dame  v.  Wood,  75  N.  H.  38,  39,  70  Att  1081, 
1062. 

It  only  remains  to  ascertain  bow  this  ratio 
is  to  be  determined.  It  is  found  in  the  case 
that  the  cost  of  the  work  and  materials  actu- 
ally furnished  and  appropriated  in  the  build- 
ing is  $10,764.6&  If  $2,600,  the  cost  of  fin- 
ishing the  buUding,  is  added  to  that  sum,  the 
entire  cost  of  the  completed  structure  would 
appear  to  be  $13,264.68.  By  a  simple  pro- 
cess of  division  (10,764.58/13,264.58),  it  would 
further  appear  that  the  plaintiffs  at  the  time 
of  the  fire  had  furnished  to  the  defendant 
81^  per  cent  approximately  of  the  work  and 
materia^  he  had  agreed  to  fumisli.  Conse- 
quently he  should  receive  81%  per  cent  of 
the  whole  contract  price  ($11,258.55),  or  $9,- 
138.19.  This  may  not  be  the  only  way  of 
ascertaining  what  part  of  the  work  had  been 
done  at  the  time  of  the  fire,  but  upon  the 
facts  reported  it  seems  to  be  a  reasonably 
convenient  and  accurate  method.  By  any 
correct  method  the  same  result  would  follow. 
From  the  amount  thus  determined  should  be 
deducted  payments  made  by  the  defendant 
($5,184.16)  and  sundry  other  items  ($408.44) 
about  which  there  is  no  dispute,  when  the 
balance  due  the  plaintifTs  would  be  $3,246.50. 
Ab  the  plaintiffs  are  entitled  to  recover  such 
part  of  the  agreed  price  as  the  work  actually 
done  bears  to  the  whole  work  agreed  to  be 
done,  tt  Is  manifest  error  to  compute  the 
amonnt  of  his  recovery  by  a  smaller  ratio 
of  the  contract  price.  As  already  shown,  the 
fundamental  error  of  the  superior  court  con- 
sists in  charging  the  plaintifF  with  the  dam- 
ages caused,  not  by  him,  but  by  the  unavoid- 
able accident  of  the  confiagration  which  de- 
stroyed the  defendant's  property. 

[t]  But    the    defendant    insists    that    he 


should  have  damages,  by  way  of  set-off,  for 
the  plaintiffs'  failure  to  complete  the  work 
by  June  16,  1909.  He  says  that  he  was  en- 
titled under  the  contract  to  a  completed  build- 
ing on  that  date,  and  that  his  damages  on 
this  account  are  the  loss  of  profits  he  would 
have  received  from  renting  the  premises 
from  that  date  up  to  the  time  when  the 
building  could  by  reasonable  diligence  have 
been  made  ready  for  occupancy.  If  It  is 
conceded  that  there  was  a  breach  of  the 
contract  by  the  plaintiffs  In  this  respect, 
they  would  be  liable  for  only  such  damages 
as  the  defendant  could  prove  at  the  trial 
naturally  resulted  from  the  breach.  If  it 
appeared  that  for  any  reason  he  suffered 
no  damage  on  that  account,  as,  for  instance, 
that  the  building  If  it  had  been  completed 
I  was  not  rentable,  °  the  fact  that  it  was  not 
I  completed  on  the  day  specified  in  the  con- 
;  tract  would  not  cause  him  any  substantial 
[  injury.  But  even  more  clearly  does  this 
result  follow  when  it  is  found  that  the  build- 
ing was  totally  destroyed  by  fire  in  four 
days  after  it  should  have  been  completed. 
It  could  not  be  rented  because  it  did  not 
exist.  The  fact  that  it  was  destroyed  by 
fire  is  conclusive  evidence  negativing  the  idea 
that  the  defendant  might  have  rented  it  if 
the  plaintiffs  had  completed  It  on  time.  If 
the  defendant's  contention  is  sound  that  he 
is  entitled  to  recover  for  loss  of  rents  caused 
by  the  plaintiffs'  failure  to  finish  the  build- 
ing by  June  15th,  he  must  show  at  least  that 
the  building  was  in  existence  during  the  peri- 
od for  which  rent  is  claimed.  He  could  not 
reasonably  hope  to  succeed  In  tills  conten- 
tion when  he  conceded  that  if  the  plaintiffs 
had  performed  their  contract,  he  would  in 
all  probability  have  had  no  building  to  rent 
It  is  not  seriously  contended  that  the  de- 
fendant would  have  had  tenants  occupying 
the  building  during  the  four  days  previous 
to  the  fire,  or  that  he  suffered  any  substan- 
tial damage  by  his  nonoccupation  of  the 
building  during  that  brief  period.  It  is  un- 
necessary, therefore,  to  consider  whether  he 
waived  his  right  to  such  damages.  No  error 
is  apparent  tn  the  ruling  of  the  court  dis- 
allowing the  defendant's  claim  for  damages 
for  loss  of  profits,  caused  by  the  failure  of 
the  plaintiffs  to  complete  the  work  on  June 
15th. 

The  plaintiffs  claim  that  the  supplemen- 
tary contract  by  which  they  were  to  furnish 
certain  mantels  of  special  dimensions  for 
the  defendant's  building  should  be  regarded 
as  a  distinct  and  independent  contract,  and 
that,  as  they  liad  procured  them  upon  the  de- 
fendant's order  or  request  they  should  be 
allowed  to  recover  for  them,  although  they 
had  not  been  placed  in  position,  but  re- 
mained in  their  iMSsession.  But  there  is 
notlilng  in  the  case  to  indicate  that  this  sup- 
plemental contract  like  several  others,  ^ras 
not  Intended  to  be  taken  as  a  part  of  the 
original  contract  and  to  be  subject  to  the 
same  interpretation  as  though  It  had  been 
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Incorporated  In  the  contract  In  the  first 
Instance.  The  prices  agreed  upon  for  the 
extra  work  and  materials  were  Intended  to 
be  added  to  the  original  contract  price,  which 
tbu9  Increased  would  constitute  the  full 
contract  price  for  the  entire  work,  and,  as 
the  plaintiffs  receive  their  compensation  by 
taking  a  fractional  part  of  the  contract  price, 
they  are  not  entitled  to  recover  specifically 
for  articles  they  agreed  to  furnish  under  the 
contract 

[4]  Thus  far  we  have  considered  the  ques- 
tions as  they  arise  in  the  action  at  law. 
Under  their  bill  in  equity,  the  plaintiffs 
claim  that  they  are  entitled  to  recover  the 
full  value  of  the  labor  done  and  materials 
furnished  by  them  out  of  the  proceeds  of 
the  policies  of  insurance.  This  question  is 
presented  by  the  facts  reported  by  the  court 
upon  which  no  ruling  was  made.  In  the 
building  contract  the  defendant  agreed  to 
keep  the  building  Insured  during  the  pro- 
gress of  the  work  against  loss  or  damage  by 
fire,  the  "policies  to  cover  all  work  Incor- 
porated In  the  building  and  of  materials  for 
the  same,  in  or  about  the  premises,  and  to 
be  made  payable  to  the  parties  •  •  •  as 
their  Interest  may  appear."  The  defendant 
took  out  policies  covering  the  property  men- 
tioned in  the  contract.  In  the  joint  names  of 
himself  and  the  plaintiffs,  to  the  amount  of 
$7,500,  and  also  policies  In  his  own  name  for 
$14,000.  These  amounts  have  been  paid  or 
deposited  by  the  companies,  subject  to  the 
order  of  the  court  as  to  the  rights  of  the 
plaintiffs  therein.  The  plaintiffs'  contention 
rests  upon  the  construction  to  be  put  upon 
the  phrase  In  the  contract,  "as  their  Interest 
may  appear."  Is  the  plaintiffs'  interest  to 
be  measured  by  the  cost  of  the  labor  and 
materials  actually  furnished  by  them,  or 
by  the  price  agreed  upon  in  the  contract? 
The  answer  to  this  question  depends  upon 
the  intention  of  the  parties  as  evidenced  by 
the  contract.  The  parties  understood  that 
from  day  to  day  as  the  work  progressed  the 
materials  incorporated  In  the  building,  to- 
gether with  the  attendant  labor,  constituted 
material  additions  to  the  defendant's  real 
estate.  The  plaintiffs  were  not  the  owners 
of  the  materials  after  they  were  attached  to 
the  defendant's  building,  and,  of  course, 
they  bad  no  Interest  in  It  as  owners.  Their 
claim  to  the  Insurance  money,  therefore,  can- 
not be  sustained  upon  that  ground.  Upon 
a  reasonable  construction  of  the  contract,  it 
Is  clear  that  the  parties  had  in  mind  the 
plaintiffs'  lien  on  the  building  for  work  and 
materials  furnished  by  them,  and  the  value 
of  this  lien  would  vary  according  to  the 
amount  of  work  done  and  the  payments  the 
defendant  might  make  on  account.  If  at 
the  time  of  the  fire  the  defendant  had  paid 
the  plaintiffs  all  that  it  is  now  found  they 
wore  then  entitled  to,  they  would  have  had 
no  Insurable  interest  in  the  property  and 


would  have  been  entitled  to  no  itart  of  the 
insurance  money.  Their  lien  would  have 
been  discharged,  as  a  mortgagee's  lien  is 
discharged  by  the  payment  of  the  mortgage 
debt  As  the  parties  merely  intended  by 
means  of  the  Insurance  to  protect  the  plain- 
tiffs against  loss  by  the  destruction  of  the 
building  by  fire.  In  wttlch  their  only  legal 
Interest  was  that  of  a  lienor,  the  value  of 
their  insurable  Interest  at  the  time  of  the 
fire  must  be  determined  by  the  contract 
price,  wtdch  is  the  measure  of  the  protection 
afforded  by  the  Hen.  No  other  result  is 
possible  apon  a  reasonable  construction  of 
the  contract  The  plaintiffs  are  not  entitled 
to  receive  from  the  insurance  fund  an  amount 
equal  to  the  cost  of  their  work  and  ma- 
terials incorporated  into  the  building,  but 
only  BO  much  as  Is  due  them  therefor  under 
the  contract  from  the  defendant  which  has 
already  been  determined  la  the  action  at 
law. 

[5]  The  court  ruled,  subject  to  the  plain- 
tiffs' exception,  that  they  were  not  entitled 
to  be  reimbursed  from  the  Insurance  money 
for  the  value  of  some  lumber  which  they 
had  brought  to  the  premises  to  be  used  in 
the  construction  of  the  building  and  which 
was  burned  at  the  time  of  the  fire.  The 
agreement  provided  for  insurance  upon  ma- 
terials "in  or  about  the  premises."  The  lum- 
ber was  alKmt  the  premises,  was  owned  by 
the  plaintiffs,  and  was  Intended  for,  but  Iiad 
not  been  used  In  or  attached  to,  the  build- 
ing. The  lumber  seems  to  fall  within  the 
description  of  the  property  to  be  Insured; 
and,  as  the  plaintiffs'  interest  In  it  appears 
to  be  that  of  an  owner,  no  reason  is  apparent 
why  under  the  contract  for  insurance  they 
are  not  entitled  to  receive  from  the  insur- 
ance fund  the  fair  value  of  it.  The  ruling 
of  the  court  upon  this  i)oint  cannot  l>e  sus- 
tained. 

Upon  a  revision  of  the  findings  in  accord- 
ance with  the  views  herein  expressed,  there 
will  be  Judgment  for  the  plaintiffs. 

Case  discharged.    All  concurred. 


McINTIRB  V.  LAUCICNER. 

(Supreme  Judicial  Court  of  Maine.     Not.  23. 
1»H.) 

1.  Wills  (J  457*)  —  Constbuction  —  Excep- 
tions FROM  Devise. 

A  reserration  in  a  devise  may  be  constriifv] 
as  an  exception,  to  effectuate  testator's  inti-ut. 
TEd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  457.*] 

2.  Deeds  (|  138*)— Exceptions  and  Resebva- 

TIONS. 

A  reservation  may  be  said  to  vest  In  the 
grantor  some  new  right  or  interest  not  be  fere 
existing;  in  him.  while  an  exception  in  a  grant 
retains  in  him  title  to  what  is  excepted. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  456;   Dec.  Dig.  §  138.*] 
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8.  DlCEOB    (i   143*)— RESBKVATIOIt— OPEU.TIOK 

—Lite  Estate. 

Unless  a  reservation  to  a  grantor  contains 
words  of  inheritance,  it  gives  an  estate  for  liis 
life  only. 

[Eid.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  §  143.*] 

4.  WiLM  (I  684*)— Devise— Exoeptiows—Op- 

EBATION. 

Under  a  devise  "reserving"  a  burial  lot 
covering  one-fonrtti  of  an  acre  for  the  use  of 
testator's  family  forever  in  common,  the  lot  ex- 
cepted descends  to  testator's  heirs  in  fee,  though 
no  words  of  inheritance  were  contained  in  the 
reservation;  the  "reservation"  being  construed 
as  an  exception. 

[EH.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1273;   Dec.  Dig.  I  584.*] 
6.  Wills  (|  584*>— Devise— Bxception»— Op- 
eration. 

Where  a  devise  in  a  will  proved  in  1840  ex- 
cepted a  family  barial  lot  recited  as  covering 
one-fourth  of  an  acre,  but  the  Iraundaries  were 
never  marked  l>eyond  a  lot  32  feet  square,  the 
exception  is  inoperative  to  give  testator's  family 
title  beyond  the  lot  actually  marked. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  584.*] 

6.  Statutes  (|  263*)  —  Retboactive  Opeba- 
TiON— Public  Kecobds. 

Laws  1855.  c.  129  (Rev.  St.  c.  20,  §  6),  re- 
quiring a  description  of  land  appropriated  for 
a  famfly  burial  lot  to  be  recorded,  was  not  retro- 
active, and  hence  is  not  applicable  to  an  ex- 
ception of  a  burial  lot  from  a  devise  made  in 
1840. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  2«3.*] 

7.  Easements  (|  18*)— Right  op  Wat  bt  Ne- 
cessitt. 

Under  a  devise  of  a  tract  of  land  excepting 
a  burial  lot  for  the  use  of  testator's  family  for- 
ever surrounded  by  the  land  devised,  testator's 
heirs  had  a  right  of  way  by  necessity  from  an 
adjacent  town  road  to  the  lot. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {{  60-55;   Dec.  Dig.  §  18.*] 

8.  Easbuekts  (I  63*)— Action  fob  Obstbuc- 
TiON— Xatube— Tbespass  Quake  Clausuk 
OB  Case. 

An  action  for  damages  for  obstructing  a 
right  of  way  leading  from  a  town  road  to  a 
burial  lot  was  on  the  case,  and  not  in  trespass 
quarc  clausum,  where  it  was  not  claimed  that 
defendant  entered  the  burial  lot,  though  it  was 
alleged  that  he  broke  and  entered  plaintiff's  in- 
closure. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  I  130;  Dec.  Dig.  I  63.*] 

Report  from  Supreme  Judicial  Court,  Sag- 
adahoc County. 

Action  by  Jane  M.  Mclntire  against 
Chnrles  G.  Lauckner.  On  report  Judgment 
for  plaintiff. 

Action  on  the  case  to  recover  damages  for 
the  obstruction  of  an  alleged  right  of  way 
leading  from  a  townway  to  a  burial  lot  al- 
leged to  be  owned  by  the  plaintiff,  but  sur- 
rounded by  the  defendant's  land.  Plea,  the 
f;cneral  Issue,  with  a  brief  statement  alleg- 
ing that  "said  plaintiff  Is  not  and  never  has 
been  the  proprietor  of  a  certain  burial  lot  In- 
closed In  whole  or  In  part  as  set  forth  In 
the  plalntlfTs  said  writ,"  and  that  the  "sold 
X>I.aintlff   never  had  the  right   to   pass   and 


repass  over  nor  a  right  of  possession  to  any 
right  of  way  as  set  forth  in  plaintiff's  saljl 
writ."  An  agreed  statemoit  of  facts  was 
filed,  and  the  case  reported  to  the  law  court 
for  determination. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Edward  C.  Plummer,  for  plaintiff.  George 
W.  Hunt,  for  defendant 

WHITEHOUSE,  C.  J.  This  Is  an  action 
on  the  case  in  which  the  plaintiff  seeks  to 
recover  damages  for  the  obstruction  of  a 
right  of  way  leading  from  a  town  road  to  a 
burial  lot  surrounded  by  the  defendant's 
land.  The  defendant  denies  that  the  plain- 
tiff Is  owner  or  part  owner  of  the  burial  lot 
In  question,  and  denies  that  she  had  any 
right  of  way  to  it  over  the  defendant's  land. 
The  case  is  reported  to  the  law  court  on  a 
brief  statement  of  facts,  with  a  stipulation 
that,  in  the  event  of  decision  in  favor  of  the 
plaintiff,  the  damages  are  to  be  assessed  at 
$10. 

The  plaintiff's  contention  Is  based  on  a 
reservation  In  a  devise  contained  In  the  will 
of  her  grandfather,  William  Sprague,  who 
had  title  to  the  land  now  owned  by  the  de- 
fendant, on  which  the  burial  lot  Is  situated. 
This  will  was  made  by  the  testator  In  1844, 
and  approved  and  allowed  in  1849.  The  res- 
ervation Is  as  follows:  "I  reserve  the  bury- 
ing ground  on  my  farm  to  be  one  quarter  of 
an  acre  of  land  where  my  wife  and  children 
are  burled,  and  order  gravestones  for  my- 
self to  be  provided  by  my  executors  and  paid 
for  out  of  my  estate,  the  graveyard  to  lie 
for  the  use  of  the  family  forever  In  com- 
mon." 

It  appears  from  the  agreed  statement  of 
facts  In  the  case  that  the  boundaries  of  the 
burial  lot  In  which  the  testator's  wife  and 
children  are  buried  are  permanently  marked 
by  stone  fence  posts,  from  which,  however, 
the  rails  originally  affixed  thereto  have  dis- 
appeared In  the  lapse  of  time  and  process  of 
decay,  and  that  the  size  of  the  burial  lot  thus 
located  by  the  stone  posts  Is  32  feet  square. 
It  further  appears  from  the  agreed  state- 
ment "that  the  distance  from  the  town  road 
at  the  bars  alongside  the  road  and  giving 
access  to  the  burial  lot  is  368  feet  to  the  en- 
trance of  the  Inclosed  part  of  the  lot;  that 
no  part  of  the  Inclosed  burial  lot  has  been 
ploughed  up  by  defendant,  and  none  of  the 
bodies  there  been  disturbed  by  him;  that  a 
monument  and  a  small  gravestone  mark  the 
graves  of  William  Sprague's  wife  and  the 
grave  of  William  Sprague,  respectively,  and 
have  been  continuously  In  position  there  for 
some  60  years,  and  that  the  plalntUTs  son  Is 
burled  there;  that  the  ground  has  been 
ploughed  up  by  defendant  so  as  to  complete- 
ly encircle  the  graveyard,  and  leave  no  pass- 
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able  right  of  way  thereto  from  the  ban  at 
the  town  road;  that  no  statntory  record  of 
the  graveyard  has  ever  been  made;  that  de- 
fendant owns  the  ground  surrounding  the 
graveyard,  and  did  own  It  at  the  time  of  the 
alleged  trespass,  subject  to  the  right  of  pas- 
sage over  It  by  plalntUf  from  the  public  road 
to  the  graveyard  If  such  a  right  of  way  shall 
be  found  by  the  court  to  have  existed;  that 
there  Is  not  now,  and  never  has  been,  a 
made  roadway  from  the  bars  to  the  grave- 
yard, but  the  regular  approach  to  the  yard 
from  the  town  road  always  has  been  In  prac- 
tically a  straight  line  from  the  bars  to  the 
yard;  that  this  right  of  way  was  obstructed 
as  claimed  by  the  defendant  at  the  time 
plaintiff  had  occasion  to  use  It;  that  no 
monuments  or  other  boundary  marks  Indi- 
cating the  limits  of  the  fourth  of  an  acre 
which  the  testator  attempted  to  reserve  have 
ever  been  set  up  beyond  the  stone  fence  posts 
around  the  burial  lot  32  feet  square  as  above 
stated;  that  the  defendant  purchased  the 
property  surrounding  the  burial  lot  In  1888 
from  Rachel  Jewell,  granddaughter  of  Wil- 
liam Sprague,  by  deed  of  warranty,  in  which 
there  are  no  reservations  of  the  burial  lot, 
and  that  the  ground  surrounding  the  inclosed 
lot  is,  and  has  been,  am  open  field." 

[1-4]  1.  The  purpose  obviously  sought  to 
be  accomplished  by  the  "reservation"  in  the 
devise  of  William  Sprague  above  stated  can 
be  effected  by  construing  the  reservation  as 
an  exception,  as  the  court  is  often  required 
to  do  in  order  that  the  Intention  of  the  par- 
ties may  not  be  defeated.  A  reservation  may 
be  said  to  vest  In  the  grantor  some  new  ri^ht 
or  interest  not  before  existing  in  him,  and, 
if  it  does  not  contain  words  of  Inheritance, 
it  will  give  only  an  estate  for  the  life  of  the 
grantor.  The  operation  of  an  exception,  on 
the  other  hand,  is  to  retain  in  the  grantor 
some  portion  of  his  former  estate,  and  what- 
ever is  thus  excepted  or  taken  out  of  the 
grant  remains  in  him  as  of  his  former  title. 
Engel  V.  Ayer,  85  Me.  448,  27  AO.  352,  and 
cases  cited. 

It  is  not  in  controversy  that  William 
Sprague  had  title  in  fee  simple  to  all  the 
land  in  question,  and  the  burial  lot  excepted 
from  the  devise  in  his  will  descended  to  his 
heirs  in  fee  without  words  of  inheritance. 
Wood  V.  Boyd,  145  Mass.  179,  13  N.  E.  476; 
Stockbrldge  Co.  v.  Hudson  Co.,  107  Mass. 
290;  Wlnthrop  v.  Fairbanks,  41  Me.  307. 
Thus  the  plalntlft  became  one  of  the  owners 
of  the  burial  lot  32  feet  square,  the  bounds 
of  which  were  conspicuously  marked  by  stone 
fence  posts. 

[(]  2.  But  there  is  no  evidence  that  the 
"one-quarter  of  an  acre"  which  William 
Sprague  attempted  to  "reserve"  from  his  de- 
vise has  ever  been  appropriated  to  the  pur- 
poses of  a  burying  ground  either  during  the 
lifetime  of  William  Sprague  or  by  his  heirs 
since  his  death.  It  has  never  been  deflnitel,v 
located  upon  the  surface  of  the  earth.    Its 


boundaries  have  never  been  marked  by  mon- 
uments of  any  kind  indicating  its  location 
with  reference  to  the  burying  ground  32  feet 
square  which  was  Inclosed  by  a  fence  of 
stone  poets  and  rails.  There  is  an  entire  ab- 
sence of  any  description  from  which  it  can 
be  determined  whether  the  "one-quarter  of 
an  acre"  was  to  be  2  rods  wide  and  20  rods 
long,  with  the  Inclosed  lot  32  feet  square  con- 
stituting a  part  of  it,  or  was  to  be  In  the 
form  of  a  square  with  the  inclosed  lot  in 
the  center  of  it.  The  language  of  the  will 
reserving  "the  burying  ground  on  my  farm 
to  be  one  quarter  of  an  acre  of  land"  war- 
rants the  inference  that  the  burying  ground 
32  feet  square  had  not  been  inclosed  by  the 
stone  posts  and  rails  at  the  date  of  the  will, 
and  It  may  also  be  Inferred  from  all  the  evi- 
dence that  the  testator  or  his  heirs  at  some 
time  prior  to  the  defendant's  purchase  in 
1888,  having  reached  the  conclusion  that  four 
square  rods  would  be  sufficient  for  Uiat  buri- 
al lot,  decided  not  to  incur  the  needless  ex- 
pense of  fencing  40  square  rods,  and  there- 
upon erected  the  inclosure  of  stone  posts  and 
rails  around  the  lot  of  about  4  square  tods. 
In  any  event,  this  is  the  only  lot  that  was 
ever  definitely  located,  and  must  be  deemed 
the  full  amount  of  land  that  it  was  the  In- 
tention of  the  testator  or  his  heirs  to  appro- 
priate for  that  burning  ground.  The  res- 
ervation  or  exception  in  the  devise  of  Wil- 
liam Sprague  Is  inoperative  and  ineffectual 
to  give  the  plaintiff  title  in  anything  more. 

[6]  3.  St  1855,  c.  129  (R.  S.  c.  20,  i  6),  re- 
quiring a  description  of  land  appropriated 
for  a  family  burying  ground  to  be  recorded 
In  the  registry  of  deeds,  was  not  designed  to 
be  retroactive,  and  is  not  applicable  to  the 
reservation  in  this  case  made  in  1849.  Nor 
does  section  5  of  chapter  20  affect  the  ques- 
tion here  presented. 

[7]  The  testator  and  his  helra  bad  a  right 
of  way  by  necessity  from  the  town  road  to 
the  inclosed  burying  ground  in  question. 
Such  a  right  "results  from  a  grant  or  reser- 
vation implied  from  the  existing  circumstanc- 
es in  which  the  grantee,  or,  in  case  of  res- 
ervation, the  grantor  is  thereby  placed. 
Whm  a  landowner  conv^s  a  portion  of  his 
lot,  the  law  will  not  presume  it  to  have  been 
the  intention  of  the  parties  that  the  grantee 
shall  derive  no  beneficial  enjoyment  thereof 
In  consequence  of  its  being  inaccessible  from 
the  highway,  or  that  the  other  portion  shall 
for  like  reason  prove  useless  to  the  grantor." 
Whltehouse  v.  Cummlngs,  83  Me.  91,  21  AU. 
743,  23  Am.  St  Rep.  756. 

In  the  case  at  bar  the  lot  reserved  by  the 
testator  in  the  devise  in  question  was  entire- 
ly surrounded  by  his  own  land,  and  was  in- 
accessible except  through  that  land.  It'  is 
conceded  in  the  statement  of  facts  that  a 
right  of  way  by  necessity  had  received  prac- 
tical recognition  among  the  parties  for  more 
than  60  years,  and  that  during  all  this  time 
the  course  of  travel  to  the  burial  lot  has 
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been  In  a  straight  line  from  tbe  bars  at  the 
town  road.  It  la  also  conceded  that  by  the 
acts  of  the  defendant  complained  of  In  the 
platntllTB  writ  this  way  was  obstructed  and 
rendered  Impassable,  and  that  the  burial  lot 
was  Inaccessible  by  any  other  way  than  over 
the  defendant's  land. 

[I]  The  defendant  very  properly  contends 
that  trespass  quare  clausum  will  not  He  In 
favor  of  one  whose  right  of  way  over  the 
land  of  another  has  been  obstructed  by  the 
owner  of  the  land.  The  declaration  in  the 
plaintiff's  writ,  however,  Is  not  in  trespass 
quare  clausum,  but  In  a  plea  of  the  case,  and 
the  gist  of  his  action  is  the  obstruction  of 
the  plaintiff's  right  of  way  to  the  family  buri- 
al lot  It  is  true  that  In  accordance  with  his 
contention  that  40  square  rods  had  been  ex- 
cepted for  the  burial  lot  the  plaintiff  inci- 
dentally avers  in  his  declaration  that  the 
defendant  in  plowing  up  and  obstructing  the 
right  of  way  "broke  and  entered  the  plain- 
tiff's inclosure,"  but  it  is  not  claimed  that 
tbe  defendant  entered  the  inclosure  of  four 
square  rods,  and  the  gravamen  of  the  com- 
plaint is  that  tbe  defendant  rendered  the 
right  of  way  Impassable. 

It  is  the  opinion  of  the  court  that  judg- 
ment must  be  entered  for  the  plaintiff,  and, 
in  accordance  with  the  stipulation  of  the 
parties,  tbe  certificate  must  be:    * 

Judgment  for  the  plaintiff  for  $10. 


ARDNDEL   REALTY    CO.    v.   MARYLAND 

ELECTRIC  RYS.  CO. 
(Court  of  Appeals  of  Maryland.    June  23, 1911.) 

CONTBACTS     n     9*)— INDEFINITKRESS — SPECIAI, 

Railroad  Rates. 

Plaintiff's  assignors  were  induced  to  par- 
chaae  certain  suburban  land  from  defendant 
company,  and  develop  the  same  on  defendant's 
parol  promise  to  grant  a  special  rate  for  the 
transportation  of  lutssengers  between  the  (^ty 
and  such  suburb.  There  was  no  agreement  as 
to  what  the  rate  would  be,  nor  as  to  tbe  length 
of  time  it  should  be  maintained.  After  the 
property  had  been  purchased,  defendant  adver- 
tised a  rate  to  such  suburb  of  11  cents  round 
trip  t^  commutation,  and  maintained  the  same 
for  11  months  and  until  plaintiff  had  sold  a 
lar^e  number  of  lots,  and  had  succeeded  in  de- 
riving a  large  revenue  from  the  exploitation  of 
such  property,  when  defendant  canceled  the  rate 
and  raised  the  fare  to  25  cents,  by  reason  of 
which  plaintiff's  property  greatly  depreciated  in 
value,  and  was  rendered  unsaleable.  Held,  that 
defendant's  promise  was  too  indefinite  to  sus- 
tain an  action  for  breach  thereof. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  10-20;  Dec.  Dig.  }  9.*] 

Appeal  from  Circuit  Court,  Anne  Arundel 
County. 

Action  by  the  Arundel  Realty  Company 
against  the  Bfaryland  Electric  Railways 
Company.  Vtom  a  judgment  tor  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PATTI80N,  URNBB,  and  STOCK- 
BBIDOE,  JJ. 


James  M.  Munroe,  for  appellant  Charles 
A.  Marshall  and  Robertson  Griswold,  for  ap- 
pellee. 

PATTISON,  J.  The  appeal  in  this  case  is 
from  a  judgment  of  the  circuit  court  for 
Anne  Arundel  county  sustaining  the  demur- 
rer to  tbe  amended  declaration  filed  by  the 
appellant  and  entering  thereon  a  judgment 
for  costs  in  favor  of  the  appellee. 

The  declaration  alleges:  That  on  the  7th 
day  of  June,  1908,  the  defendant  company 
sold  unto  John  W.  Jarden  and  Clarence  W. 
Gould  a  tract  of  land  known  as  the  Yeaid- 
hall  farm  in  Anne  Arundel  county,  at  and 
for  the  sum  of  $12,000,  which  has  been  paid. 
That  in  the  sale  thereof  the  defendant  rep- 
resented that  "by  reason  of  its  proximity  to 
the  city  of  Baltimore  and  of  its  situation  on 
the  line  of  its  railroad.  It  would  make  a  most 
desirable  property  for  suburban  homes,"  and 
among  the  inducements  offered  by  the  de- 
fendant to  the  plaintiff  to  purchase  and  de- 
velop the  same  for  such  purpose. "was  a 
promise  of  the  defendant  to  give  to  said 
Jarden  and  Oould  a  special  rate  between 
Baltimore  dty  and  tbe  said  farm,  now  call- 
ed 'Woodlawn  Heights,'  for  the  benefit  of 
all  purchasers  of  lots  at  Woodlawn  Heights." 
That  after  the  purchase  of  said  land,  the 
plaintiffs,  at  the  suggestion  and  by  the  In- 
ducement of  the  defendant,  expended  large 
sums  of  money  in  laying  off  said  property  in 
avenues  and  streets,  blocks,  and  lots,  and 
in  surveying,  plotting,  and  advertising  said 
proi>erty,  etc.  That  the  defendant  printed 
upon  its  official  time-table  a  notice  of  the 
special  rate  offered,  to  wit:  "Woodlawn 
Heights,  between  Shipley  and  Wellbnm,  15 
minutes  from  Baltimore  by  the  Electric 
Short  Line.  Eleven  cents  round  trip  by  com- 
mutation." The  declaration  further  alleges: 
That  Jarden  and  Gould,  in  order  the  more 
effectually  to  conduct  said  business  and  de- 
velop and  sell  said  property,  associated  with 
them  John  T.  Moylan  and  Bruner  R.  Ander- 
son, and  caused  themselves  to  be  incorporat- 
ed under  the  name  and  style  of  the  Arundel 
Realty  Company,  to  which  corporation  the 
said  Jarden  and  Gould  transferred  and  as- 
signed "all  their  rights  and  interests,  as  well 
as  all  their  duties  and  obligations  under 
their  aforesaid  agreement  and  contract  with 
the  defendant  in  reference  to  the  develop- 
ment of  said  Woodlawn  Heights  property 
and  the  sale  of  lots  there  situate,  and  all 
their  rights  to  the  special  rate  between  Bal- 
timore city  and  Woodlawn  Heights  as  agreed 
between  the  defendant  and  tbe  said  Jarden 
and  Gould  as  hereinbefore  set  out,"  which 
transfer  and  assignment  so  made  was  with 
the  approval  and  consent  of  the  defendant 
company,  and  that  thereafter  the  company 
continued  "for  a  long  space  of  time  to  ad- 
vertise on  its  time-tables  the  said  special 
rate    from    Baltimore    city    to    Woodlawn 
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Heights  and  to  drculate  the  same  to  the 
public  from  the  ticket  offices."  That  under 
the  inducement  aforesaid  a  large  number  oi 
said  lots  had  been  sold,  upon  the  installment 
plan,  by  Jarden  and  Gould  and  tt^  appellant 
company  at  prices  aggregating  |35,000,  which 
were  yielding  to  the  appellant  company  a 
large  profit,  and  it  was  in  receipt  of  a  large 
income  from  the  regular  payment  of  the  in- 
stallments due  and  payable  from  time  to 
time  by  the  purcliasers  of  said  lots.  That 
certain  purchasers  of  lots  had  erected  dwell- 
ings on  them,  whereby  the  unsold  property 
had  enhanced  in  value.  Other  purchasers 
of  lots  were  about  to  erect  dwellings  on  their 
lots,  and  other  persons  were  negotiating  for 
the  purchase  of  other  lots  at  a  large  profit  to 
the  plaintiff,  and  that  the  business  of  the 
plaintiff  was  successful  and  prosperous,  and 
yielded  to  it  a  large  revenue  and  income. 
That  "without  the  knowledge  or  consent  of 
the  plaintiff,  and  without  previous  notice  to 
it,  the  defendant  on  the  7th  of  May,  1909, 
canceled  the  said  special  rate  between  Balti- 
more and  Woodlawn  Heights,  and  refused 
to  sell  any  commutation  tickets  between  said 
points  as  previously  agreed  by  the  defendant, 
as  hereinbefore  set  out,  and  refused  to  sell 
any  round  trip  tickets  l>etween  said  points, 
and  raised  the  rate  of  fare  from  11  cents  by 
commutation  to  25  cents."  That,  although 
repeatedly  called  upon  to  restore  said  rate, 
the  defendant  company  has  refused  to  do  so, 
and  that,  by  reason  of  the  acts  of  the  de- 
fendant above  stated  and  complained  of,  the 
business  of  -the  plaintiff  at  "Woodlawn 
Heights  has  been  greatly  injured  and  prac- 
tically ruined.  That  sales  of  lots  have  ceas- 
ed. That  the  erection  of  buildings  at  Wood- 
lawn Heights  lias  ceased,  and  the  property  of 
the  plaintiff  has  been  greatly  depreciated  in 
value  and  rendered  unsalable. 

The  declaration  discloses  that  the  proper- 
ty so  purchased  by  Jarden  and  Gould  was 
granted  and  conveyed,  at  the  request  of  the 
purchasers,  by  the  defendant  company  to  the 
Arundel  Realty  Company,  no  deed  ever  hav- 
ing been  executed  to  the  purchasers,  but  it 
is  not  alleged  in  the  declaration  that  the 
said  conveyance  contained  any  covenant  or 
promise  that  the  special  rate  mentioned  In 
the  declaration  should  be  given  to  the  gran- 
tee. The  promise  sued  on  in  this  case  is  a 
mere  pceneral  verbal  promise  to  give  a  special 
rate  wltliont  the  same  being  fixed  or  estab- 
lished, and  with  no  time  therein  stated  for 
which  such  rate  should  be  maintained,  and 
it  is  for  a  breach  of  this  alleged  promise  that 
the  plaintiff  is  seeking  to  recover.  The 
breach  complained  of  consists  in  the  cancella- 
tion of  the  special  rate,  "eleven  cents  round 
trip  by.  commutation,"  fixed  and  established 
after  the  contract  of  ptirchase,  and  the  es- 
tablishing of  a  rate  of  25  cents  one  way,  as 
we  understand  it,  and  the  defendant's  re- 
fusal to  restore  the  former  rate. 

We  have  been  referred  to  no  case,  nor  have 
we  been  able  to  find  one,  where  the  contract 


was  for  a  special  rate  given  by  the  railroad 
company  as  in  this  case,  but  there  are  a  num- 
ber of  decisions,  not  only  of  this  court  but 
in  other  Jurisdictions,  where  the  validity  of 
contracts  made  for  the  location  of  public  sta- 
tions along  the  line  of  the  road  has  been 
passed  upon.  In  some  Jurisdictions  such  con- 
tracts have  been  held  to  be  absolutely,  illegal 
(Bumey  v.  Ludellng,  47  La.  Ann.  73,  16  South. 
507;  Fla.  Cent.  v.  State,  31  Fla.  482,  13 
South.  103,  20  L.  R.  A.  419,  34  Am.  St.  Rep. 
30;  Greenwood  on  Public  Policy,  i  149,  pp. 
316-321) ;  while  in  others  the  contract  is  held 
to  have  been  performed  after  a  reasonable 
time,  when  changed  conditions  warrant  a  re- 
moval or  relocation.  In  the  case  of  Md. 
&  Pa.  B.  Co.  T.  Silver,  110  Md.  517,  73  Ati. 
300,  this  court  said:  "It  has  been  held  in  a 
number  of  well-reasoned  cases  that  the  cove- 
nant on  the  part  of  the  railroad  company  to 
erect  and  maintain  a  station  at  a  certain 
place  along  its  line,  even  if  originally  valid.  Is 
fairly  compiled  with  by 'the  erection  and 
maintenance  of  such  a  station  for  a  period 
of  years,  and,  until  the  exigencies  of  the 
business,  the  convenience  of  the  public,  and 
the  welfare  of  the  railroad  demands  its  re- 
moval." Whalen  v.  Baltimore  &  Ohio  Ball- 
road  Company,  112  Md.  197,  76  Atl.  167.  In 
the  case  of  Whalen  v.  Baltimore  ft  Ohio  Rail- 
road Company,  supra,  this  court  said :  "Con- 
sidering the  language  used  in  the  covenant 
before  us,  it  is  to  be  observed  tliat,  wliile  it 
distinctly  provides  for  the  construction  and 
maintenance  of  the  turnout  and  siding  on 
Mr.  Dorsey's  laud  and  the  stopping  of  the 
cars  at  that  point,  it  is  entirely  silent  as  to 
the  duration  of  the  maintenance  of  these 
structures  or  that  service.  Its  meaning  in 
that  respect  depends  upon  the  context  in 
which  it  appears  and  the  snbject-matter  to 
which  it  relates.  In  order  to  arrive  at  the 
real  purpose  and  meaning  of  parties  to  a  con- 
trlict,  the  court,  according  to  the  accepted 
canons  of  construction,  considers  the  lan- 
guage employed,  the  subject-matter,  and  the 
circumstances  under  which  it  was  made." 
This  action,  unlike  the  cases  of  Md.  &  Fa. 
R.  Co.  V.  Silver,  and  Whalen  v.  Baltimore  i 
Ohio  R.  R.  Co.,  is  not  brought  upon  a  cove- 
nant contained  in  a  deed,  but  it  is  brought 
upon  an  alleged  verbal  "promise  by  the  de- 
fendant to  give  to  the  said  Jarden  and  Gould 
a  special  rate  between  Baltimore  city  ami 
the  said  farm  now  called  Woodlawn  Heights, 
for  the  benefit  of  all  purchasers  of  lots  at 
said  Woodlawn  Heights."  If  It  Is  to  be  nn- 
derstood  from  this  promise  that  the  special 
rate  referred  to  has  reference  to  the  charge 
that  was  to  be  made  for  the  transportation 
of  passengers  upon  the  defendant's  road  be- 
tween Baltimore  city  and  Woodlawn  Heights, 
although  this  is  not  clearly  stated,  such  rate 
was  not  fixed  and  established  in  and  by  said 
promise  or  agreement,  nor  does  It  allege -tbat 
the  said  special  rate  was  thereafter  to  l« 
established  by  agreement  between  the  pur- 
chasers and  the  defendant  company ;  and  the 
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length  of  time  for  which  it  was  to  be  main- 
tained was  not  therein  stated.  The  defend- 
ant, after  the  sale  of  the  lands,  printed  upon 
its  time-tables  the  rate  or  charge  for  trans- 
porting passengers  orer  its  road  between  the 
lands  so  sold  and  Baltimore  city  to  be  11 
cents  round  trip  by  commutation.  But  there 
Is  no  statement  therein  that  said  rate  or 
charge  was  fixed  or  established  in  accordance 
with  or  pursuant  to  any  agreement  made  by 
and  between  the  purchasers  and  the  defend- 
ant, and,  so  far  as  the  declaration  discloses, 
such  rate  may  have  been  established  without 
conference  with  the  purchasers,  Jarden  and 
Gould. 

It  is  not  contended  in  this  case  by  the  ap- 
pellant that  the  special  rate  was  to  last  for 
all  time,  but  only  for  a  reasonable  time 
thereafter,  and  that  the  time  it  was  main- 
tained was  not  a  reasonable  time.  Thus  the 
injuries  complained  of  exist  in  the  depriva- 
tion to  the  appellant  of  such  special  rate  be- 
tween the  date  of  its  cancellation  and  the 
date  when  it  would  have  been  discontinued 
had  it  been  malntahied  for  what  is  regarded 
by  the  appellant  company  a  reasonable  time. 
As  was  said  in  the  case  of  Wfaalen  t.  Balti- 
more &  Ohio  R.  R.  Co.,  supra:  "In  order  to 
arrive  at  the  real  purpose  and  meaning  of  a 
contract,  the  court,  according  to  the  accept- 
ed canons  of  construction,  considers  the  lan- 
guage employed  and  the  subject-matter  and 
the  circumstances  under  which  it  was  made." 
We  will  thus  apply  this  rule  to  this  case. 
The  subject-matter  here  is  the  procurement 
of  a  special  rate  over  the  defendant's  road 
between  Baltimore  and  the  property  of  the 
appellant  company.  The  alleged  ccmtract 
made  in  relation  thereto  is  said  by  the  ap- 
pellant company  to  have  been  made  in  June, 
lOOS,  at  the  time  of  the  purchase  of  this  land 
by  Jarden  and  Gould,  and  continued  in  op- 
eration until  May,  1909,  in  which  time,  the 
declaration  alleges,  the  plaintiff  had  sold  a 
large  number  of  lots,  to  wit,  about  400,  at 
prices  aggregating  $35,000,  and  that  the  busi- 
ness of  the  plaintiff  of  developing  and  selling 
lots  at  Woodlawn  Heights  was  successful  and 
prosperous,  and  yielded  a  large  revenue  and 
income  to  the  plaintiff.  The  rate  or  charge 
for  transportation  of  passengers  is  subject  to 
frequent  changes,  and  has  not  that  perma- 
nency of  character  that  is  found  in  the  lo- 
cation of  a  railroad  station,  and  a  reasonable 
time  for  which  rates,  when  established, 
should  be  maintained  under  a  contract  of  this 
character,  would  naturally  be  of  a  shorter 
duration  than  tliat  under  a  contract  for  the 
maintenance  of  a  railroad  station  where  no 
time  was  mentioned  in  either.  It  cannot  be 
claimed  tliat  a  reasonable  time  would  neces- 
sarily have  extended  to  a  time  when  the 
plaintiff  had  sold  all  the  lots,  for,  to  have 
done  titis,  it  might  have  required  years.  Had 
they  desired  that  the  rate  should  have  been 
maintained  until  all  the  lots  had  been  sold. 


they  should  not  have  contented  themselves 
with  a  contract  so  general  and  indefinite  as 
the  one  in  this  case,  but  by  adequate  and 
proper  language  should  have  provided  for 
the  maintenance  of  such  rate  until  all  the 
property  was  sold.  Texas  &  Pacific  B.  B. 
Co.  V.  Marshall,  136  U.  S.  393,  10  Sup.  Ct. 
846,  34  h.  Ed.  3^ ;  Wbalen  v.  Baltimore  & 
Ohio  R.  R.  Co.  Even  then  the  deprivation  of 
such  special  rate  would  have  been  felt  by  the 
owners  of  the  individual  lots,  for  whose  ben- 
efit it  is  said  this  contract  was  made,  and 
such  deprivation  would  have  been  felt  by 
them  for  all  time. 

This  alleged  contract  is,  indeed,  a  refj  gen- 
eral and  indefinite  one.  The  assignors  of  the 
appellant  company  accepted  it  so  general  in 
its  character  as  to  provide  only  for  a  special 
rate.  Such  rate  was  not  then  fixed  and  es- 
tablished, and  was  not  fixed  and  established 
until  after  the  sale  of  the  land  was  made, 
and  then,  so  far  as  the  declaration  discloses, 
was  made  by  the  defendant  company,  pos- 
sibly without  conference  with  the  plaintiff. 
Any  special  rate,  not  confined  to  the  one  nam- 
ed in  the  declaration,  however  slight  may 
have  been  the  difference  between  such  spe- 
cial rate  and  the  regular  rate,  would  have 
been  a  literal  compliance  with  the  contract 
made,  and.  In  fact,  it  is  not  disclosed  by 
the  declaration  that  the  rate  now  established 
is  not  a  special  rate;  that  is,  less  than  the 
regular  rate. 

The  defendant  company  has  raised  the 
questions,  first,  as  to  the  sufficiency  of  the 
consideration  for  the  promise  as  alleged  in 
the  declaration;  and,  secondly,  that  the 
rights  acquired  by  the  original  purchasers, 
Jarden  and  Gould,  from  the  defendant  com- 
pany, by  reason  of  the  alleged  promise,  were 
not  assignable.  We  have  not,  nor  will  we, 
pass  upon  these  questions,  as  it  Is  not  neces- 
sary in  the  determination  of  this  case. 

In  view  of  the  general  and  indefinite  char- 
acter of  tike  promise  or  agreement  sued  on, 
and  the  absence  therein  of  any  stipulatiuu 
as  to  the  time  that  the  special  rate  was  to 
be  maintained,  and  also  in  view  of  the  time 
for  which  such  special  rate  was  maintained, 
we  are  of  the  opinion  that  there  was  no  er- 
ror in  the  action  of  the  learned  Judge  below 
in  sustaining  the  demurrer,  and  we  will  af- 
firm the  Judgment  appealed  from. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


SCHAUB  V.  O'FERRAUj  et  al. 
(Court  of  Appeals  of  Maryland.    June  24,  1011. 

Opinion  Filed  Oct.  25.   1911.) 
1.  JnnoucNT  (i  683*)— Rxs  JuniOATA— Pab- 
TiEs  Bouwn. 

An  attorney  retained  by  a  woman  to  rep- 
resent her  in  a  pending  divorce  case  against  her 
husband,  and  to  recover  property  due  her,  in 
part  assigned  by  her  to  the  attorney,  may  not 


*For  other 


■«•  same  topio  and  sactlon  NtW BER  In  Dec  Dig.  *  Am.  Dig.  Kejr  No.  Series  ft  Rep'r  Indexea 


Digitized  by 


Google 


790 


81  ATLANTIC  BBPORTEB 


(Md. 


sue  the  husband  and  third  persoiiB  procuring, 
pursuant  to  a  conspiracy,  false  testimony  de- 
feating the  action,  but  his  remedy  is  by  applica- 
tion for  new  trial,  for,  though  he  was  not  a 
party  to  the  action,  he  is  governed  by  the  law 
governing  the  rights  of  parties  in  such  cases. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1206 ;  Dec.  Dig.  §  683.»] 

2.  ToBTS  (S  13*)— Liability  fob  False  Tbs- 

TIHONT. 

A  witness  giving  false  testimony  pursuant 
to  conspiracy  of  others  to  procure  the  giving  of 
false  testimony,  resulting  in  miscarriage  of  jus- 
tice, is  not  liable  civilly  to  the  party  injured 
thereby. 
[Bid.  Note. — For  other  cases,  see  Torts,  Gent 
^    Dig.  §$  14-17 ;   Dec.  Dig.  |  13.*] 

Appeal  from  Superior  Court  of  Baltimore 
City: 

Action  by  Francla  J.  Schaub  against  John 
P.  O'Ferrall  and  others.  From  a  judgment 
for  costs  for  defendants,  rendered  on  sus- 
taining a  demurrer  to  the  declaration,  plain- 
tUr  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  PATTISON,  UBN- 
ER,   and   STOCKBRIDGE,   JJ. 

James  Fluegel,  for  appellant  John  P. 
O'Ferrall,  for  appellees. 

PER  CURIAM.  The  Judgment  in  this  case 
Trill  be  affirmed  for  reasons  to  be  stated  in 
an  opinion  to  be  hereafter  filed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellees. 

PATTISON,  J.  The  Question  presented  by 
this  appeal  is  one  of  pleading,  and  involves 
only  the  sufficiency  of  the  averments  of  the 
third  amended  declaration.  To  this  decla- 
ration the  defendants  demurred,  and  the  court 
below  sustained  the  demurrer  and  entered 
judgment  for  the  defendants  for  costs,  from 
which  judgment  this  appeal  was  taken. 

As  we  are  to  determine  whether  the  ruling 
of  the  lower  court  was  correct  In  sustain- 
ing the  demurrer  to  the  declaration,  it  will 
be  well  for  us  to  set  forth  the  declaration, 
which  is  as  follows:  "For  that  this  plaintiff 
(Schaub)  was  In  the  month  of  September, 
1900,  and  had  been  for  many  years  prior 
thereto,  a  practicing  attorney  at  law  in 
Maryland  and  particularly  in  Baltimore  city, 
where  he  enjoyed  a  lucrative  practice  as  a 
lawyer.  That  he  had  been  retained  by  one 
Margaret  A.  Boland  in  the  year  1009  to  rep- 
resent her  professionally  as  her  lawyer  in  a 
pending  divorce  case  between  her  and  her 
husband,  the  defendant  John  H.  Boland,  and 
to  recover  for  her  a  large  sum  of  money  and 
considerable  personal  property  which  her 
husband  had  covenanted  to  give  her,  irre- 
spective of  the  said  divorce  case,  cmd  whldi 
said  claim  for  money  and  personal  proper- 
ty due  to  the  said  Margaret  A.  Boland  had 
been  by  her  in  part  assigned  to  this  plain- 
tiff for  a  valuable  consideration.  That  in  a 
cause  thai  pending  In  the  circuit  court  No.  2 


of  Baltimore  city  the  said  Margaret  A.  Boland 
had  obtained  a  divorce  from  the  defend- 
ant, John  H.  Boland,  on  the  ground  of  his 
adultery,  but  had  not  as  yet  received  from 
him  the  moneys  and  property  so  dae  to  ber 
as  aforestated.  In  which  this  plaintiff  had 
an  interest.  That  to  recover  the  same  the 
said  Margaret  A.  Bqland  filed  a  petition  in 
said  court  to  require  the  said  John  H.  Bo- 
land to  pay  the  same  to  her.  That  the  pay- 
ment of  the  same  to  her  had  been  also  guar- 
anteed to  her  by  the  joint  obligation  of  the 
defendant  John  H.  Boland  and  that  of  the 
defendant  Edward  L.  Kaufman,  who  was 
then  his  copartner  in  the  glass  and  paint 
business  in  Baltimore  city.  That  the  defend- 
ants Boland  and  Kaufman  had  failed  and 
refused  to  pay  the  said  moneys  or  deliver 
the  said  chattels  to  the  said  Margaret  A. 
Boland,  or  to  this  plaintiff  as  ber  solicitor 
and  lawyer  as  demanded  by  him.  Ttaat  the 
said  defendants  were  represented  by  a  law- 
yer, who  Is  the  defendant  John  P.  O'Ferrall. 
That  the  defendant  John  H.  Boland  became 
acquainted  and  socially  Intimate  witb  the 
defendant  Pearl  R.  Ohle,  a  lewd  woman  and 
a  prostitute,  In  the  fall  of  the  year  1909, 
and  introduced  her  to  the  defendants  Kauf- 
man and  O'Ferrall.  That  the  said  John  H. 
Boland  did  thereupon,  after  unlawfully,  will- 
fully, corruptly,  and  wickedly  conspiring 
with  the  other  defendants  In  this  case  to 
ruin,  Injure,  and  defame  this  plaintiff  In  bis 
profession  as  a  lawyer  and  particularly  as 
the  attorney  for  the  said  Margaret  A.  Boland, 
threaten  him  that,  if  he  persisted  In  press- 
ing her  claim  as  aforesaid  against  him,  the 
defendants  would  Injure  and  ruin  the  plain- 
tiff in  his  profession,  and  would  have  the 
said  prostitute,  Pearl  R.  Ohle,  falsely  testi- 
fy in  the  said  pending  case  of  Margaret  A. 
Boland  versus  John  H.  Boland  in  the  cir- 
cuit court  No.  2  of  Baltimore  dty  that  she 
had  seen  the  plaintiff  In  the  home  of  his  said 
client  in  Baltimore  city  in  her  bedroom. 
That  the  plaintiff  and  his  said  client  ap- 
Ijeared  to  be  affectionate  toward  each  other, 
nnd  that  In  the  month  of  September,  1909, 
the  plaintiff  and  his  said  client  had  occu- 
pied a  bedroom  together  in  a  hotel  in  New 
V'ork  City  while  being  registered  under  the 
name  of  Tremane,  and  while  the  said  di- 
vorce suit  as  aforestated  was  then  pending 
In  said  court."  That  the  plaintiff,  well 
knowing  that  such  testimony  on  the  part  of 
the  said  Ohle  would  be  rank  perjury,  refused 
to  be  swerved  from  his  duty  as  the  attorney 
for  the  said  Margaret  A.  Boland,  and  pro- 
ceeded in  the  circuit  court  No.  2  in  the  case 
then  pending  to  press  her  said  claim  as  afore- 
mentioned. That  the  defendant,  Pearl  R. 
Ohle,  did  thereupon  in  pursuance  of  said  un- 
lawful, wicked,  malicious  and  corrupt  con- 
spiracy and  combination  with  the  other  de- 
fendants herein  named,  and  after  she  had 
received  various  sums  of  money  and  pres- 
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enta  from  the  said  John  H.  Boland,  falsely 
testify  to  the  said  matters  and  things  afore- 
mentioned in  accordance  with  the  threat  so 
made  to  this  plaintiff  by  the  said  John  H. 
Boland  (and  which  matters  and  things  all 
the  defendants  knew  to  be  false  and  unfound- 
ed in  fact),  in  the  said  cause  then  pend- 
ing for  the  recovery  of  the  moneys  and  prop- 
«rt7  80  due  to  the  plaintiff's  client,  in  which 
be  had  an  interest  in  the  circuit  court  No.  2 
of  Baltimore  city.  That,  as  a  result  of  the 
said  perjury  of  the  said  Olile  in  pursuance 
of  said  conspiracy,  the  course  of  justice  was 
perverted  In  said  cause,  and  the  said  avowed 
and  corrupt  object  of  the  said  conspiracy  was 
accomplished  by  the  plaintiff  being  thus  In- 
jured in  his  good  name,  feme,  and  reputa- 
tion as  a  practicing  lawyer  and  as  the  at- 
torney for  the  said  Margaret  A.  Boland, 
and  he  and  the  said  Margaret  A.  Boland 
were  thereby  deprived  of  the  moneys  and 
chattels  which,  but  for  said  foul,  corrupt, 
unlawful,  and  willful  conspiracy,  they  would, 
in  the  cause  then  pending  in  the  circuit  court 
Mo.  2,  have  obtained.  "That,  in  consequence 
of  the  said  perjury  by  the  said  defendant 
Ohle,  the  decree  for  an  absolute  divorce  that 
was  obtained  by  the  said  Margaret  A.  Boland 
against  the  defendant  John  H.  Boland  there- 
tofore and  in  which  divorce  case  this  plaln- 
tSS  had  acted  as  her  lawyer  and  solicitor 
was  set  aside,  and  her  bill  of  complaint 
was  dismissed;  and  this  plaintiff  says  that 
thereby  he  was  unjustly  caused  to  suffer 
111  his  reputation  as  a  practicing  attorney 
in  said  cause^  and  in  his  profession  as  a 
lawyer,  and  other  wrongs,  financial  losses, 
and  damages   did  he   thereby   sustain." 

The  lower  court  In  sustaining  the  demur- 
rer held  that  the  focts  alleged  in  the  decla- 
ration, if  true,  do  not  constitute  a  valid 
cause  of  action.  "She  record,  however,  does 
not  disclose  the  grounds  upon  which  the 
trial  Judge  based  his  decision.  It  will  be 
seen  that  the  declaration,  consisting  only  of 
one  count,  avers  that  the  plaintiff  "had  been 
retained  by  one  Margaret  A.  Boland  •  •  * 
to  represent  her  professionally  as  her  law- 
yer in  a  i>endlng  divorce  case  between  her 
and  her  husband,  the  defendant  John  H. 
Boland,  and  to  recover  for  her  a  large  sum 
of  money  and  considerable  personal  proper- 
ty which  her  husband  had  covenanted  to 
give  her,  *  *  *.  and  which  said  claim 
for  money  and  personal  property  due  to  the 
said  Margaret  A.  Boland  had  been  by  her 
In  part  assigned  to  this  plaintiff  for  a  val- 
uable consideration.  *  •  *  That  to  re- 
cover the  same  the  said  Margaret  A.  Boland 
filed  a  petition  in  said  court  (in  the  divorce 
proceeding  aforesaid)  to  require  the  said 
John  H.  Boland  to  pay  the  same  to  her. 
•  •  •  That  the  defendant  Pearl  R.  Ohle 
did  thereupon,  in  pursuance  of  said  unlaw- 
ful, wicked,  malicious,  and  corrupt  conspira- 
cy and  combination  (such  conspiracy  and 
combination  being  set  out  In  the  declaration), 
with   the  other   defendants  herein   named. 


falsely  testify  to  said  matters  and  things 
aforementioned  *  *  *  in  said  cause  then 
pending  for  the  recovery  of  the  money  and 
property  so  due  to  the  plaintUTs  client  in 
which  he  had  an  Interest  in  tlie  circuit 
court  No.  2  of  Baltimore  dty.  That,  as  a 
result  of  the  said  perjury  of  said  Ohle  in 
pursuance  of  said  conspiracy,  the  course  of 
Justice  was  perverted  in  said  cause,  *  •  • 
and  be  and  the  said  Margaret  A.  Boland 
were  thereby  deprived  of  the  money  and 
chattels,  which,  but  for  said  false,  corrupt, 
unlawful,  and  willful  conspiracy,  they  would 
In  the  cause  then  pending  in  the  circuit 
court  No.  2,  have  obtained." 

[1]  1.  The  plaintiff,  as  shown  by  that  part 
of  the  declaration  immediately  above  quot- 
ed, seeks  to  recover  in  this  suit  by  reason 
of  said  alleged  perjury  the  loss  alleged  to 
have  been  sustained  by  him  in  his  failure 
to  recover  for  his  client  from  the  defend- 
ant in  that  case,  and  one  of  the  defendants 
in  this  case,  the  alleged  money  or  property 
of  his  client,  in  which,  as  the  declaration 
herein  alleges,  he  had  an  Interest  by  as- 
signment from  her.  All  the  authorities  we 
have  found  are  against  his  right  to  recover 
In  this  suit  for  such  alleged  loss.  There  does 
not  appear  to  be  any  conflict  of  authority  on 
this  point  This  court  said  in  the  recent 
case  of  Roschen  t.  Packard,  81  Atl.  174,  and 
others,  decided  at  the  April  term,  1911,  and 
not  yet  officially  reported:  "The  allegations 
that  the  appellees  made  false  statements  In 
their  answer  to  the  petition  tor  mandamus, 
and  that  certain  of  them  temmitted  per- 
jury at  the  trial  of  that  case,  do  not  state 
a  cause  of  action.  The  controverted  ques- 
tions of  fact  which  were  In  issue  in  the 
mandamus  case  and  which  were  disposed  of 
there  cannot  .again  be  retried.  Upon  all  the 
questions  Involved  in  that  case  the  Judg- 
ment therein  rendered  is  conclusive  upon 
the  plaintiff,  and  the  finding  of  the  Jury 
in  that  case  cannot  be  reviewed  or  Inquired 
into  in  this  suit"  Smith  v.  Lewis,  3  Johns. 
(N.  Y.)  157,  3  Am.  Dec.  469;  Homer  v.  Fish, 
1  Pick.  (Mass.)  441,  11  Am.  Dea  218;  Dunlap 
V.  Glidden  and  Others,  31  Me.  436,  52  Am. 
Dec.  625.  In  the  case  of  Smith  v.  Lewis 
the  declaration  sets  forth  a  suit  brought  by 
Lewis  against  Smith  and  others  in  Connecti- 
cut, in  wlilch  Lewis  obtained  a  Judgm^it. 
It  is  then  alleged  therein  that  Lewis,  in  or- 
der to  prove  the  matters  necessary  to  main- 
tain his  suit,  unlawfully  and  corruptly,  and 
with  the  view  and  design  to  deceive  the 
court  and  Jury  and  to  injure  the  plaintiff, 
procured  one  Stephen  Burritt  to  commit 
willful  and  corrupt  perjury  by  making  a 
deposition  altogether  false  and  known  to  be 
so  by  the  defendant,  and  which  was  given  in 
evidence  in  the  trial,  on  which  evidence,  and 
no  other,  the  plaintiff  in  the  former  suit 
prevailed.  Chief  Justice  Kent  in  passing 
upon  the  rulings  of  the  court  below  In  sus- 
taining the  demurrer  to  the  declaration  in 
tliat  case  said:    "This  suit  is  an  attempt  to 
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overhaul  the  merits  ot  the  verdict  and  re- 
covery In  Connecticut.  If  this  be  not  an  ef- 
fort to  try  over  again  the  merits  of  the 
former  recovery,  1  mnst  be  greatly  mistaken 
in  my  view  of  the  case.  *  •  •  It  would 
be  against  public  policy  and  convenience,  it 
would  be  productive  of  endless  litigation, 
and  would  be  contrary  to  established  prece- 
dent to  allow  the  losing  party  to  try  the 
cause,  over  again  In  a  counter  suit,  because 
he  was  not  prepared  to  meet  his  adversary 
In  the  trial  of  the  first  suit."  As  was  said 
In  the  case  of  Dunlap  v.  Glldden:  "If  the 
Judgment  was  obtained,  as  contended,  by 
fraud  and  perjury,  the  plaintiff  has  ample 
remedy  by  law.  The  court  which  rendered 
the  Judgment,  upon  proof  of  these  allega- 
tions, would  be  bound  to  grant  a  new  trial  so 
that  upon  a  further  investigation  Justice 
might  be  done.  The  witnesses.  If  guilty, 
might  be  Indicted  for  perjury,  and  so  might 
all  those  be  indicted  who  had  unlawfully 
conspired  together  to  deprive  the  plaintiff 
of  his  rights,  and  their  conviction  would 
afford  the  most  convincing  evidence  that  a 
review  of  the  action  should  take  place." 
The  plaintiff  in  this  suit,  it  Is  true,  was  not 
the  plaintiff  in  the  former  suit,  but  the  alleg- 
ed loss  sustained  by  him,  as  stated  in  this 
declaration,  resulted  from  his  failure  to  re- 
cover for  his  client  the  property  and  money 
sued  for  In  such  former  suit,  and  in  which 
property  and  money  he  bad,  as  he  alleges, 
an  interest  by  assignment  fi'om  her.  The 
recovery  by  Scbaub  In  the  former  suit  was 
dependent  upon  the  recovery  by  his  client, 
the  plaintiff,  in  such  suit.  Thus  the  plain- 
tiff here  is  governed  and  controlled  by  the 
principles  of  law  stated  In  the  above-men- 
tioned authorities  and  his  right  to  recover 
in  this  suit  for  such  alleged  loss  Is  thereby 
prevented. 

[I]  2.  Moreover,  whatever  may  be  the  lia- 
bility, If  any,  of  the  other  defendants  In  this 
case  for  procuring  the  said  Pearl  R.  Ohle  to 
testify  falsely,  as  it  Is  alleged,  to  the  defam- 
atory words  concerning  the  plaintiff  In  this 
case  set  forth  in  the  declaration,  it  is  clear 
from  all  the  authorities  that  no  action 
would  lie  against  the  witness.  Pearl  R.  Ohle, 
even  though  such  testimony  was  In  pursu- 
ance of  the  conspiracy  charged  against  the 
defendants,  including  the  witness.  In  this 
suit.  This  court  in  the  case  of  Hunckel  v. 
Vonelff,  88  Md.  188,  14  Atl.  601,  9  Am.  8t 
Rep.  413,  quotes  approvingly  from  Starkie 
on  Slander,  In  which  that  author  said :  "Wit- 
nesses, like  Jurors,  appear  in  court  in  obe- 
dience to  the  authority  of  the  law,  and  there- 
fore may  be  considered,  as  well  as  Jurors, 
to  be  acting  In  the  discharge  of  a  public 
duty;  and,  though  convenience  requires  that 
they  should  be  liable  to  a  prosecution  for 
perjury  committed  In  the  course  of  their 
evidence,  or  for  conspiracy  In  case  of  a  com- 
bination of  two  or  more  to  give  false  evi- 
dence, they  are  not  responsible  in  a  civil 
action  for  any  reflections  thrown  out  in  de- 


livering their  testimony."  In  the  same  opin- 
ion the  court  also  quoted  from  the  opinion 
of  the  court  in  Dawklns  v.  Rokeby,  Law  Rep. 
8  Queen's  Bench,  255,  in  which  the  court 
there  said:  "A  long  series  of  decisions  has 
settled  that  no  action  will  He  against  a  wit- 
ness for  what  he  says  or  writes  in  giving 
evidence  before  a  court  of  Justice.  This 
does  not  proceed  on  the  ground  that  the  oc- 
casion rebuts  the  prima  facie  presumption 
that  words  disparaging  to  another  are  ma- 
liciously spoken  or  written.  If  that  were 
all,  evidence  of  express  malice  would  remove 
this  ground.  But  the  principle  we  appre- 
hend Is  that  public  policy  requires  that  wit- 
nesses should  give  their  testimony  free  from 
any  fear  of  being  harassed  by  an  action  on 
an  allegation,  whether  true  or  false,  that 
they  acted  from  malice."  After  Dawklns  t. 
Rokeby  came  the  case  of  Seaman  v.  Nether- 
cllft,  which  Is  also  cited  by  this  court  la 
the  case  last  referred  to,  and  which  was 
tried  before  Coleridge,  C.  J.,  at  nisi  prius 
and  afterwards  decided  by  him  and  Brett. 
J.,  in  Law  Rep.  1  C.  P.  Dlv.  540,  and  subse- 
quently by  the  Court  of  Appeal  in  Law  Rei). 
2  C.  P.  Div.  53.  The  Judges  who  heard  the 
case  on  appeal  said:  "If  there  is  anything 
as  to  which  the  authority  is  overwhelming, 
it  is  that  a  witness  ia  privileged  to  the  ex- 
tent of  what  he  says  In  the  course  of  his 
examination.  Neither  is  that  privilege  af- 
fected by  the  relevancy  or  irrelevancy  of 
what  ho  says;  for  then  he  would  be  obliged 
to  Judge  of  what  is  relevant  or  irrelevant, 
and  questions  might  be,  and  are,  constantly 
asked  which  are  not  strictly  relevant  to 
the  issue."  This  court  in  Hunckel  v.  Toneiff. 
after  ciiing  other  EInglish  authorities  in 
which  the  same  principle  is  laid  down,  said: 
"A  different  view  as  to  the  extent  of  the 
privilege  has  been  taken  by  the  courts  of 
many  of  the  states,  and  it  may  be  conceded 
that  the  weight  of  authority  in  this  country 
is  in  favor  of  a  much  greater  restriction 
upon  the  privilege  than  Is  sanctioned  by  the 
English  decisions.  Bat  we  are  not  controlled 
by  any  decisions  of  our  own  courts,  and  are 
at  liberty  to  settle  the  law  for  this  state 
according  to  our  best  Judgment.  After  a. 
most  careful  consideration  of  the  subject, 
we  are  convinced  that  the  privilege  of  a 
witness  should  be  as  absolute  as  it  has 
been  decided  to  be  by  the  English  authori- 
ties we  have  cited,  and  we  accordingly  adopt 
the  law  on  this  subject  as  they  have  laid  it 
down."  And  in  the  case  of  Kimball  t.  Bar- 
man and  Burch,  84  Md.  410,  6  Am.  Rep.  340, 
this  court  said:  "It  ts  clear,  therefore,  as 
well  upon  the  authority  of  other  cases  as 
that  of  SavUe  v.  Roberts,  1  Ld.  Raym.  374, 
that  an  act  which,  if  done  by  one  alone, 
constitutes  no  ground  of  an  action  on  the 
case,  cannot  be  made  the  ground  of  such  ac- 
tion by  alleging  it  to  have  been  done  by  and 
through  a  conspiracy  of  several."  From 
what  we  have  said  it  is  clear  that  no  action 
lies  against  the  defendant  Ohle.    The  de- 
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fects  that  we  have  pointed  out  are  snfflclent 
In  our  opinion  to  render  tbe  declaration  bad. 
We  will  therefore  afBrm  the  judgment  of 
the  court  below  In  sustaining  the  demurrer 
to  tbe  declaration. 

Judgment  affirmed,  as  per  curiam  hereto- 
fore filed,  with  costs  to  the  appellees. 


WARD  T.  NBWBOLJ>  et  «1. 

(Court  of  Appeals  of  Maryland.    June  22, 
1911.) 

1.  Specific  Pebfobmancb  (I  28*)  —  Sales  — 
Real  Estate— Contbact—<^rtainty. 

Where  a  contract  for  the  sale  of  real  es- 
tate purported  to  reserve  certain  ground  rents, 
but  contained  no  proviaion  as  to  how  the  rents 
were  to  -be  createa,  or  when  or  for  what  time 
tbe  lease  should  run,  tbe  contract  was  not  sub- 
ject to  specific  performance,  as  equitj;  will  not 
compel  performance  of  a  contract  which  is  not 
certain  in  all  its  parts. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {|  61-68;  Dec.  Dig.  i 
28.*] 

2.  VswDOB  AND  Purchases  (|  68*)— "Qbouhd 
Rents"— Term. 

Where  a  contract  for  the  sale  of  real  es- 
tate reserved  certain  "ground  rents,"  such  term 
did  not  in  itself  mean  a  rent  reserved  under  a 
lease  for  99  jears  renewable  forever. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrcfaaser,  Cent.  Dig.  |  101;   Dee.  Dig.  f  68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3176;    vol.  8,  p.  7676.] 

3.  SPEcmc  Pebforuance  (§  26*)  — Convey- 
ance OP  Real  Pbopebty— Ground  Rents. 

A  contract  for  the  sale  of  real  estate  pro- 
viding for  the  "future  creation"  of  two  certain 
ground  rents  to  be  conveyed  by  tbe  purchaser  to 
the  seller,  no  such  ground  rents  being  in  exist- 
ence when  the  agreement  was  made  or  there- 
after created,  was  not  subject  to  specific  per- 
formance, since  equity  will  not  decree  specific 
performance  of  an  agreement  to  convey  prop- 
erty which  has  no  existence. 

[E5d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  f  59;   Dec.  Dig.  f  26.*] 

4.  SPEcmc  Pebfobmancb  (|  74*)— Contbact 
FOR  the  Sale  of  Realty  —  Dwelling 
Houses-Construction- Specific  Relief. 

Where  a  contract  for  the  sale  of  real  es- 
tate not  only  required  the  vendee  to  create  cer- 
tain ground  rents  and  convey  same  to  the  ven- 
dors, but  also  provided  that  he  should  erect 
certain  dwelling  houses  on  the  property  to  be 
"trimmed  oat  and  papered"  before  delivery  of 
the  deed,  the  contract  was  not  subject  to  spe- 
cific performance,  since  equity  will  not  specif- 
ically enforce  contracts  to  bnud  or  repair. 

[Ed.  Note.— For  other  caaes,  see  Specific  Per- 
formance, Cent  Dig.  {  200;    Dec.  Dig.  i  74.*] 

6.  PLKADine  (S  214*)— Ibbepabablx  Lobs  ox 
Injury— Admissions  by  Demubber. 

An  allegation  in  a  bill  for  specific  peiv 
fonnance  that  complainants  would  suffer  ir- 
reparable loss  and  injury  if  performance  was 
not  decreed  was  a  mere  conclusion  of  law  not 
admitted  by  demurrer  so  as  to  show  that  breach 
of  contract  could  not  be  adequately  compensated 
for  by  damages. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  625-634 ;    Dec.  Dig.  f  214.*] 

6.  Specific  Performakce  (|  114*)  — BiU/— 
Prayer  fob  Relief. 

Where  a  bill  for  specific  performance  of  a 
contract  for  the  sale  of  real  estate  prayed  first 


for  exact  performance  of  the  contract  as  written, 
a  following  prayer  for  such  further  and  other 
relief  as  the  ease  might  require  only  authorized 
the  granting  of  consistent  relief,  so  that  com- 
plainant on  being  unable  to  enforce  specific  per- 
formance could  not  recover  pecuniary  damages 
in  that  suit. 

[E)d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  Sf  350-372;  Dec.  Dig.  § 
114.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Alfred  S.  NUes,  Judge. 

Bill  by  David  M.  Newbold  and  another 
against  Edward  I<.  Ward  for  specific  per- 
formance. From  an  order  overruling  a  de- 
murrer to  tbe  bill,  defendant  appeals.  Re- 
versed, and  bill  dismissed. 

Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, PEARCB,  BURKE,  URNER,  and 
STOCKBRIDGB,  JJ. 

S.  S.  Field,  for  appellant  Josboa  Homer, 
Jr.,  for  appellees. 

PEARCB,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  conrt  of  Baltimore  dty 
overruling  a  demurrer  to  a  bill  for  the  spe- 
cific performance  of  a  contract  which  is 
transcribed  herein  in  full  as  follows: 

"This  agreement  made  this  26th  day  of 
May,  in  the  year  one  thousand  nine  hundred 
and  seven,  between  D&vid  M.  Newbold  and 
Eliza  A.  Newbold,  his  wife,  of  Baltimore, 
Maryland,  of  the  first  part  and  Edward  L. 
Ward  of  the  same  place  of  the  second  part 

"Wltnesseth  that  the  said  parties  of  the 
first  part  do  hereby  bargain  and  sell  unto 
the  said  party  of  the  second  part,  and  tbe 
latter  doth  hereby  purchase  from  tbe  for- 
mer the  following  described  property,  situate 
and  lying  in  Baltimore  dty,  and  being  locat- 
ed on  tbe  west  side  of  Stevenson  street,  and 
beginning  about  two  hundred  and  seventy- 
five  feet  and  six  Inches  north  of  Fort  avenue, 
and  running  thence  north  on  tbe  west  side 
of  Stevenson  street  sixty-five  feet,  with  a 
depth  of  even  width  of  seventy-two  feet 
more  or  less,  to  the  center  of  an  alley  ten 
feet  wide,  in  fee  simple  and  free  and  dear 
and  discharged  from  all  claims,  liens  and 
incumbrances  of  every  kind,  at  and  for  the 
price  of  eleven  hundred  and  ninety-one  dol- 
lars and  sixty-slz  cents,  which  purchase 
money  is  to  be  paid  as  follows:  In  two 
ground  rents  of  forty-two  dollars  each  to  be 
created,  upon  lots  thirteen  feet  front  on 
Stevenson  street  and  with  a  depth  to  said 
ten-foot  alley,  and  forming  part  of  tbe  orig- 
inal lot  herein  sold  to  the  party  of  the  sec- 
ond part,  said  lots  to  be  Improved  with  two- 
story  dwelling  houses,  containing  six  rooms 
each,  and  it  Is  further  agreed  that  said 
ground  rents  so  to  be  conveyed  shall  be  cap- 
italized at  six  per  cent,  with  the  rents  be- 
ginning November  1st,  1907,  and  whatever 
difference  there  may  be  between  tbe  two 
ground  rents  capitalized  at  six  per  cent,  and 
tbe  purchase  money  of  eleven  hundred  and 
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ninety-one  dollars  and  sixty-six  cents  sball 
be  paid  In  cash  by  the  parties  of  the  first 
part  to  the  party  of  the  second  part,  and  If 
said  rents  shall  be  created  before  Novem- 
ber 1,  1907,  then  the  said  parties  of  the  first 
part  are  to  pay  the  ground  rents  so  conveyed 
to  them  to  the  said  party  of  the  second  part 
from  the  date  of  such  creation  to  said  first 
day  of  November  1907,  which  wonld  entitle 
them  to  collect  said  rents  from  the  date  of 
creating  the  same.  And  it  Is  further  agreed 
between  the  parties  hereto,  that  no  Interest 
shall  be  paid  on  said  purchase  money  of 
eleven  hundred  and  ninety-one  dollars  and 
slzty-siz  cents  by  said  party  of  the  second 
part  from  the  date  of  this  contract  to  said 
Ist  day  of  November,  1907,  and  that  the  two 
ground  rents  which  the  parties  of  the  first 
part  are  to  take  sball  be  those  rents  which 
the  parties  of  the  first  part  are  to  take  (sball 
be  those  rents)  under  the  fourth  and  fifth 
houses  to  be  erected  on  said  lot.  And  it  is 
further  agreed  between  the  parties  hereto 
that  the  parties  of  the  first  part  will  at  the 
time  of  the  signing  of  this  contract  execute 
unto  the  said  party  of  the  second  part  a 
deed  from  said  lot  in  fee  and  free  of  all 
liens,  claims  and  incumbrances,  which  deed 
shall  convey  said  lot  by  a  good  and  market- 
able title,  and  that  said  deed  shall  be  held 
in  escrow  by  David  M.  Newbold,  Jr.,  and 
when  said  houses  so  to  be  erected  are  trim- 
'  med  out  and  papered,  said  deed  shall  be 
delivered  to  fbe  i>arty  of  the  second  part, 
and  he  sliall  in  turn  deliver  a  deed  to  said 
parties  of  the  first  part  for  said  two  ground 
rents,  they  paying  unto  him  the  difference 
between  the  purchase  price  for  said  lot  and 
the  said  rents  capitalized  at  six  per  cent 
in  cash. 

"Taxes  to  be  adjusted  to  date  hereof,  and 
city  and  street  charges  of  every  kind  to 
be  paid  or  allowed  by  the  parties  of  the 
first  part 

"Witness  our  bands  and  seals  the  day  and 
year  first  above  written: 

"David  M.  Newbold.    [Seal.] 
"Eliza  A.  Newbold.      [Seal.] 

"Witness:  G.  N.  Melsel. 

"Edward  L.  Ward.      [Seal.] 

"Witness:  Chas.  H.  Corbett" 

The  appellant  contends  in  support  of  his 
demurrer:  First  That  the  contract  Is  uncer- 
tain, in  that  it  is  not  stated  how  rents  are. 
to  be  created  or  when  or  for  what  time  the 
leases  shall  run,  one  of  Its  provisions  re- 
quiring the  creation  of  ground  rents;  and, 
because  it  requires  the  building  of  houses, 
the  materials  for  which,  and  the  character 
not  being  specified;  nor  does  th^  contract 
specify  when  the  houses  are  to  be  built  Sec- 
ond. That  the  contract  is  unenforceable,  be- 
cause a  court  of  equity  will  not  supervise 
the  buUdlng  of  houses  or  a  building  contract. 
Third.  That  the  contract  provides  for  the 
creation  of  ground  rents,  which  implies  a  les- 


see or  lessees,  and  that  an  equity  court  can- 
not compel  a  lessor  to  make  or  provide  a 
lessee  to  sign  any  lease. 

[1]  No  rule  is  better  established  than  that 
which  enumerates  "certainty  in  all  its  parts" 
as  one  of  the  essentials  of  every  agreemoit 
to  merit  the  Interposition  of  a  court  of  eq- 
uity, and  that  "if  any  of  these  essentials 
are  wanting,  courts  of  equity  will  not  decree 
a  specific  performance."  Griffith  v.  Fred- 
erick Coun^  Bank,  6  Gill  &  3.  439;  Gelston 
V.  Slgmund,  29  Md.  343;  Homer  ▼.  Wood- 
land. 88  Md.  512,  41  Atl.  1079. 

In  Howard  v.  Carpenter,  11  Md.  278,  the 
bill  prayed  that  the  defendant  be  commanded 
to  make  a  lease  for  99  years  under  an  agree- 
ment or  writing  which  failed  to  fix  the  rent 
to  be  paid,  and  the  court  said  of  the  paper. 
"If  for  no  other  reason  it  is  defective  In  not 
showing  what  rent  was  to  be  paid." 

In  Myers  v.  Forbes,  24  Md.  598,  the  con- 
tract sought  to  be  enforced  provided  for  a 
lease  of  certain  lots  at  a  stipulated  annoal 
rent  with  the  privilege  to  the  lessee  of  buy- 
ing out  the  "ground  rent"  within  three  years 
at  the  rate  of  6  per  cent  per  annum,  but 
was  altogether  silent  as  to  the  term  for  whidi 
the  intended  lease  was  to  be  made.  The 
court  said:  "The  insuperable  difficulty  in 
granting  the  relief  prayed,  consists,  in  oar 
opinion,  in  the  want  of  definlteness  and  cer- 
tainty in  the  terms  of  the  contract  •  •  • 
The  term  or  duration  of  a  lease  is  an  esBen- 
tial  part  of  it  and  in  the  absence  of  any 
stipulation  in  that  respect  a  court  of  equity 
cannot  decree  a  specific  performance  of  a 
contract  to  lease" — citing  Howard  v.  Carpen- 
ter, supra,  to  show  that  the  rent  must  be 
definitely  fixed,  and  then  adding  that  "the 
length  of  the  term  is  Just  as  necessary  a  part 
of  the  lease  as  the  rate  of  rent  reserved." 
That  case  has  been  approved  in  Thomson  v. 
Gortner,  73  Md.  482,  21  Att.  371,  and  to  Gor- 
ter  V.  Gale,  86  Md.  689,  39  Ati.  627. 

[2]  In  the  face  of  the  specific  decision  of 
the  point  in  Myers  v.  Forbes,  supra,  and  the 
approval  of  that  case,  upon  that  point  so 
late  as  86  Md.,  39  Atl.,  we  cannot  adopt  the 
argument  of  the  appellee  that  the  term 
"ground  rent"  in  this  state,  ex  vi  termini, 
means  a  rent  reserved  under  a  lease  for  99 
years  renewable  forever.  The  contention  is 
not  sustained  by  the  case  of  Crane  v.  JndiJk. 
86  Md.  66,  38  Ati.  129,  131,  cited  for  that  pnr- 
pose  by  the  appellee,  as  the  ground  rent  re- 
ferred to  in  that  case  was  for  99  years  re- 
newable forever.  Specific  performance  was 
refused  in  that  case  because  the  court  found 
that  tlie  ground  rent  was  not  "an  old,  orig- 
inal, well  secured,  ground  rent  for  $240,"  as 
stated  in  the  advertisement  and  report  of 
sale  of  the  auctioneer,  but  was  comparative- 
1;  recent  and  was  subject  to  reduction  to 
$140,  and  was  far  from  being  well  secured. 
There  is  nothing  in  that  opinion  to  show  that 
if  the  ground  rent  had  answered  the  descrip- 
tion under  which  It  was  sold,  but  iiad  beeo 
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for  a  lesa  portod  than  90  yean  renewable  for- 
ever, the  court  woold  have  refused  the  relief 
upon  the  theory  or  assumption  that  the  term 
"ground  rent"  in  this  state  necessarily  im- 
ports a  rent  reserved  upon  a  lease  of  90  years 
renewable  forever.  Upon  this  view  of  the 
law,  "an  insuperable  difficulty,"  in  this  case, 
as  in  Myers  v.  Forbes,  supra,  in  granting  the 
relief  prayed,  la  found  in  the  want  of  def- 
Inlteness  and  certainty  in  this  essential  term 
of  the  contract 

In  Poppleln  v.  Foley,  61  Md.  383,  where 
It  was  sought  to  enforce  a  written  contract 
for  a  lease,  the  lease  contained  no  statement 
of  the  term  for  which  it  was  to  be  made,  but 
the  bill  alleged  that  It  had  been  agreed  the 
term  should  be  for  99  years  renewable  for- 
ever, and  that  this  had  been  omitted  from 
tlie  contract  by  mistake  or  oversight,  and 
ttie  bill  prayed  that  the  contract  be  so  re- 
formed as  to  correct  this  mistake,  and  be 
specifically  executed  as  reformed,  and  it  was 
so  ordered.  The  court  Intimated  in  the  opin- 
ion in  that  case  that  but  for  the  decision  in 
Myers  v.  Forbes,  they  should  be  inclined  to 
bold  that  the  agreement  contemplated  leases 
for  99  years  renewable  forever,  but  they  nev- 
ertheless abided  by  that  decision,  and  requir- 
ed the  mistake  to  be  established  by  proof, 
and  the  contract  to  be  reformed  accordingly 
before  granting  its  specific  performance. 

[1]  But  there  are  other  difficulties  In  the 
way  of  granting  the  specific  performance  of 
this  contract  It  provides  for  the  /uttcre  cre- 
ation of  two  certain  ground  rents  to  be  con- 
veyed by  the  appellant  to  the  appellees.  No 
audi  ground  rents  existed  when  the  agree- 
ment was  made,  and  none  such  now  exist 
In  26  Amer.  and  Eng.  Enc.  39,  It  is  said  a 
court  of  chancery  will  not  decree  specific  i>er- 
formance  of  an  agreement  to  convey  property 
which  has  no  existence.  This  statement  of 
the  law  would  scarcely  seem  to  require  the 
support  of  adjudged  cases,  but  it  was  so  held 
In  Kennedy  v.  Hazleton,  128  U.  S.  667,  9 
Sup.  Ct  202,  32  L.  Ed.  576,  where  ample  au- 
thorities are  cited  for  the  statement  Mr. 
Justice  Gray  said:  "A  court  of  chancery  can- 
not decree  specific  performance  of  an  agree- 
ment to  convey  property  which  has  no  exist- 
ence, or  to  which  the  defendant  has  no  title, 
•  •  •  and  if  It  appears  by  the  bill,  or  oth- 
erwise, that  the  want  of  title  (even  if  caused 
by  the  defendant's  own  act  as  by  his  con- 
veyance to  a  bona  fide  purchaser)  was  known 
to  the  plaintiff  at  the  time  of  beginning  the 
suit  the  bill  will  not  be  retained  for  the  as- 
sessment of  damages,  but  must  be  dismissed, 
and  the  plaintiff  left  to  his  remedy  at  law." 
The  case  stated  in  the  bill  in  that  case,  and 
admitted  by  the  demurrer,  was  this:  "The 
defendant  agreed  In  writing  to  assign  to  the 
plaintiff  any  patents  he  might  obtain  for  im- 
provements in  steam  boilers.  He  did  Invent 
such  Improvement,  and,  with  intent  to  evade 
his  agreement  and  to  defraud  the  plaintiff, 
procured  a  patent  for  thia  invention  to  be 


obtained  upon  the  application  under  oath  of 
a  third  person  as  the  inventor,  and  to  be  is- 
sued to  him  as  the  assignee  of  that  person, 
and  has  made  profits  by  manufacturing  and 
selling  boilers  embodying  the  Improvement 
so  patented.  The  plaintiff  seeks  by  bill  in 
equity  to  compel  the  defendant  to  assign  the 
patent  and  to  account  for  the  profits  receiv- 
ed under  it" 

So.  in  Burton  v.  Shotwc^,  13  Bush  (Ky.) 
271,  it  was  held  that  a  contract  whereby  B. 
agreed  to  exchange  real  estate  with  S.,  for 
stock  in  a  corporation  which  had  not  been 
organized  at  the  time  the  suit  was  brought, 
could  not  be  specifically  enforced.  In  that 
case  the  bill  prayed  for  specific  execution  of 
the  contract  in  the  alternative — that  Is,  that 
S.  be  compelled  to  accept  title  to  the  real  es- 
tate, and  pay  the  agreed  sum,  $55,600,  either 
in  the  stock  of  the  company  a»  agreed  in  the 
contract  or  in  cash — and,  as  the  court  found 
S.  had  purposely  defeated  the  organization  of 
the  company,  he  was  decreed  to  pay  the 
plaintiff  the  sum  of  $55,500  In  cash  <u  com- 
pensation for  the  JH-eaoh  of  his  contract. 
Further  reference  will  be  made  later  herein 
to  the  granting  of  this  form  of  relief  in  the 
case  before  us. 

[4]  The  contract  in  this  case  also  requires 
the  defendant  to  improve  two  of  the  lots  to 
be  conveyed  to  him,  by  erecting  upon  each  "a 
two-story  dwelling  house  containing  six  rooms 
•  •  •  to  be  trimmed  out  and  papered" 
before  delivery  of  the  deed  from  the  plaintiff 
to  the  defendant,  and  the  prayer  of  the  bill 
Is  for  this  specific  relief,  as  well  as  for  the 
creation  of  the  ground  rents  before  mention- 
ed and  their  conveyance  to  the  plaintiff. 

The  general  rule  is  certainly  well  settled 
that  courts  will  not  specifically  enforce  con.> 
tracts  to  build  or  repair,  although  some  ex- 
ceptions have  been  made  to  this  rule.  Story's 
Equity  Jurisprudence,  f  726;  Fry  on  Spec. 
Per.  {  98 ;  Pomeroy  on  Spec.  Per.  (2d  Ed.)  i 
23 ;  36  Cyc.  p.  581.  In  Beck  v.  Allison,  56  N. 
X.  366, 16  Am.  Bep.  430,  these  exceptions  are 
thus  enumerated :  "First,  where  the  work  to 
be  done  is  defined;  second,  where  the  plain- 
tiff has  a  substantial  interest  in  its  execution 
which  cannot  be  adequately  compensated  for 
by  damages;  and,  third,  where  the  defend- 
ant has  by  the  contract  obtained  for  the 
plaintiff  possession  of  the  land  upon  which 
the  work  is  to  be  done."  The  record  docs  not 
bring  this  case  within  any  of  these  excep- 
tions. The  work  Is  absolutely  undefined  ex- 
cept that  the  houses  are  to  be  of  two  stories, 
to  contain  six  rooms,  and  are  to  be  trimmed 
and  papered. 

It  may  be  assumed,  as  each  lot  is  only  13 
feet  front  that  the  whole  front  should  be  oc- 
cupied by  the  house,  but  the  lots  are  72  feet 
deep,  and  how  can  the  court  determine  the 
depth  of  the  houses  to  be  built?  Are  they 
to  be  40,  50,  or  60  feet  in  depth?  This  diffi- 
culty would  seem  to  be  Insuperable,  even  if 
It  could  be  held,  as  argued  by  the  aptiellee. 
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that  the  building  regulations  of  the  dty  of 
Baltimore,  would  sufficiently  define  the  ma- 
terial and  general  structure,  since  the  size 
of  the  house  must  largely  govern  the  cost  A 
house  60  feet  in  depth  would  certainly  cost 
much  more  than  one  of  the  same  frontage 
with  a  depth  of  30  or  40  feet  There  Is  noth- 
ing in  this  contract  to  show  what  size  or 
character  of  houses  hare  been  erected  in 
that  neighborhood,  or  indeed  whether  there 
are  any  houses  erected  In  that  neighborhood, 
which  might  be  supposed  to  furnish  a  guide 
to  the  court  in  decreeing  as  to  the  character 
of  the  houses  contemplated  by  this  contract 

In  Busey  t.  McCurley,  61  Md.  436,  48  Am. 
Rep.  117,  the  court  said:  "In  all  such  cases 
the  agreement  must  be  sufficiently  definite 
to  guide  the  court  in  the  direction  to  be  giv- 
en for  the  specific  performance,  or,  at  any 
rate,  that  it  may  be  made  certain  and  defi- 
nite upon  proper  inquiry." 

In  that  case,  the  relief  prayed  was  in  the 
alternative;  either  that  the  complainant 
might,  have  a  dwelling  house  suitable  to  her 
condition  and  circumstances  in  life,  to  be 
vested  in  her  absolutely  as  covenanted  by 
her  deceased  husband  In  an  antenuptial  set- 
tlement, or  a  sum  of  money  equivalent  to  the 
value  of  such  house.  There  was  proof  In 
that  case  that  her  husband  had  built  a 
house  designed  by  him  for  her  under  that 
covenant,  and  that  its  fair  value  was  $6,000, 
but  that  he  had  sold  and  conveyed  that 
house  to  his  daughter  In  his  lifetime.  Thft. 
court  in  that  case,  however,  did  not  decree 
the  erection  of  a  house  of  that  character 
and  description,  to  cost  f6,000,  but  decreed 
the  payment  of  that  amount  to  her  in  lieu 
of  such  a  house. 

[5]  The  allegation  In  the  bUl  of  Irrepara- 
ble loss  and  Injury  is  a  mere  conclusion  of 
law  not  admitted  by  the  demurrer,  and  not 
to  be  taken  as  proof  that  the  breach  of  con- 
tract cannot  be  adequately  compensated  for 
by  damages.  And  the  defendant  has  not 
been  let  into  possession  of  the  laud,  nor  the 
title  transferred,  the  deed  being  held  in  es- 
crow to  await  the  erection  of  the  houses  and 
the  creation  of  the  ground  rents. 


[6]  In  this  case  the  prayer  for  relief  is 
not  in  the  alternative  as  in  Busey  v.  McCur- 
ley, supra.  The  prayer  Is,  first,  for  exact 
performance  of  the  contract  as  written;  and, 
second,  for  such  further  and  other  relief  aa 
the  case  may  require.  ' 

It  is  uniformly  held  that  relief  which  is 
entirely  distinct  trom,  and  repugnant  to,  the 
special  relief  prayed  cannot  be  granted  under 
a  general  prayer.  16th  Enc.  PI.  &  Pr.  806; 
and  this  rule  has  nowhere  been  better  ob- 
served than  in  Maryland.  In  Chalmers  v. 
Chambers,  6  Har.  &  J.  30,  the  court  said,  "As 
to  the  relief  to  be  given,  under  a  general 
prayer,  the  rule  is  that  it  must  be  agreeable 
to  the  case  made  by  the  bill,  and  not  dif- 
feretat  from  it,  or  Inconsistent  with  It;"  and 
that  case  is  approved  in  Gibson  t.  McCor- 
mlck,  10  Gill  A  J.  108;  Hitch  t.  Davis.  3 
Md.  Cb.  275;  Sloan  and  Atkinson  t.  Safe 
Deposit  &  Trust  Co.,  73  Md.  245,  20  Atl.  922; 
and  Riverside  Brick  Co.  v.  Wheatley.  92  Md. 
412,  48  Atl.  715. 

In  the  last  case  Judge  Briscoe  said,  "It  is 
a  well-established  rule,  and  has  been  repeat- 
edly held  by  this  court,  that  a  party  cannot 
have  relief  which  Is  contrary  to  the  purpose 
of  bis  bill  and  not  within  its  scope,"  and 
that  where  It  was  clear  that  the  relief 
sought  by  the  plaintiff  was  not  gpeclftctUlg 
contained  In  the  prayer  of  the  bill,  to  grant 
it  under  the  general  prayer  would  not  be 
warranted  by  the  facts  alleged  and  proved  in 
the  case,  or,  as  In  the  case  before  us,  admit- 
ted by  the  demurrer.  Certainly,  the  relief 
afTorded  by  a  personal  monetary  decree  snch 
as  the  learned  Judge  below  would  pass  If  his 
decree  were  afllrmed,  Is  distinct  from  and  re- 
pugnant to  the  special  relief  prayed  by  the 
bill.  One  asks  the  ea;ecution  of  the  contract 
as  written;  the  other  proposes  to  substitute 
for  performance  of  the  contract,  pecuniary 
damages  for  Its  breach  or  nonperformance, 
and  in  our  opinion  the  rule  above  stated  re- 
quires the  reversal  of  the  decree  appealed 
from,  leaving  the  plaintiff  to  his  r^edy  at 
law  for  breach  of  contract. 

Decree  reversed  and  bUl  dismissed,  with 
costs  to  the  appellant  above  and  below. 
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MILLER  et  al.  t.  MANTIS. 
(Court  of  Appeals  of  Maryland.    June  23,  1911.) 

1.  Sales  (S  340*)— Action  fob  Pbice  or  Val- 
ue—Special CJoNTRAcra — Actions. 

M'here  there  is  a  special  cootract  of  sale 
of  goods  a  recovery,  if  any,  must  be  thereon 
instead  of  on  a  quantum  meruit,  and  where  there 
has  been  a  breach  of  the  contract  tlie  party 
guilty  of  the  breach  cannot  al>andon  the  con- 
tract and  elect  to  stand  on  the  common  counts. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  if  927-«42;  Dec.  Dig.  §  340.*] 

2.  CowTBACTs  (I  803*)- Breach  —  Acts  Con- 
stituting. 

A  party  guilty  of  a  breach  of  contract  may 
be  excused  therefor  where  his  act  constituting 
the  breach  is  occasioned  by  some  act  of  tbe  other 
party  to  the  contract 

[Ed.  Note.— ITor  other  cases,  see  Contracts, 
Cent.  Dig.  §!  1424-1433;   Dec.  Dig.  i  303.*] 

3.  CoNTBACTS  (I  316*)—Bbeach— Waiver. 

A  breach  of  contract  by  one  party  thereto 
may  l>e  waived  by  the  other  party  affected 
thereby. 

IGd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1382-1887,  1480-1492;  Dec.  Dig. 
i  316.*] 

4.  Sales   (S  182*)  — Breach  of  Contbacx  — 
Waiver— Question  fob  Jubt. 

A  seller  agreed  to  sell  canned  tomatoes,  and 
the  buyer  agreed  to  furnish  the  cans  for  a  speci- 
fied allowance,  but  failed  to  deliver  tbe  cans. 
The  seller  made  some  deliveries  thereafter,  but 
did  not  make  all  the  deliveries  called  for.  Held, 
tliat  the  iasue  of  the  seller's  waiver  of  the  buy- 
er's default  was  for  the  jury  in  determining 
the  right  of  the  seller  to  abandon  further  per- 
formance, the  question  of  waiver  being  for  the 
jury  where  it  baa  to  be  deduced  from  the  ac- 
tions of  tbe  parties,  wbUe  it  is  usually  for  the 
court  when  arising  as  a  question  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  494;  Dec.  Dig.  §  182.*] 

6.  Trial  (J  243*)— Iwbtbuotionb— Conflict- 
ing Instructions. 

In  an  action  for  the  price  of  canned  to- 
matoes delivered  by  the  seller  under  a  contract 
requiring  the  buyer  to  furnish  cans,  the  evi- 
dence showed  that  tbe  buyer  failed  to  furnish 
cans  when  demanded,  and  tbe  issue  was  whether 
the  seller,  by  making  some  deliveries  thereafter, 
waived  the  buyer's  default,  so  that  he  could  not 
abandon  further  performance.  Held,  that  a 
charge  that  if  the  seller  continued  to  deliver 
after  tbe  buyer's  refusal  to  supply  cans  the 
buyer  could  recover  damages  for  tbe  seller's 
breach  to  make  complete  delivery,  and  a  mod- 
ification by  an  addition  that  there  could  be  no 
recovery  if  the  jury  found  that  the  seller  de- 
manded the  necessary  cans,  and  the  buyer  re- 
fused to  furnish  them,  were  not  inconsistent 
with  each  other,  but  the  modified  charge  merely 
presented  to  the  jury  the  question  of  the  seller's 
waiver  of  the  buyer's  default. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  S  243.*] 

6.  Tbial  (I  253*)— Instructions- Ionobinq 
Evidence. 

An  instruction  which  ignores  a  large  part 
of  the  evidence  of  a  party  is  erroneous,  especially 
where  the  instruction  is  the  only  one  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  !S  613-623;   Dec.  Dig.  i  253.*] 

7.  Tbial  (i  267*)— Instbuctions— Requests— 
Modification. 

Where  tbe  issue  whether  a  seller  of  canned 
tomatoes  waived  the  buver's  refusal  to  furnish 
the  necessary  cans  was  for  the  jury,  a  modifica- 
tion  of  a   requested   prayer  dealing   with   the 


question  as  one  of  law  so  as  to  submit  the  ques- 
tion to  the  jury  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  267.*] 

Appeal  from  Baltimore  City  Court;  John 
J.  Dobler,  Judge. 

Action  by  William  B.  Mantlk  against  Wil- 
liam Miller  and  another,  copartners  trading 
as  Miller  Bros.  &  Co.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BURKE,  URNER,  and  STOCKBRIDOE,  JJ. 

Myer  Bosenbush,  for  api)ellaut8.  B.  B. 
Slireeves,  for  appellee. 

STOCKBRIDGE,  J.  On  the  6th  of  August, 
1910,  the  parties  to  this  case  entered  into  a 
written  contract  by  which  the  appellee,  the 
plaintiff  below,  agreed  to  sell  to  the  appel- 
lants 2,000  cases  No.  2  full  standard  toma- 
toes and  1,500  cases  No.  3  full  standard 
tomatoes.  The  buyer  was  to  furnish  the  cas- 
es and  cans  for  tbe  fruit,  and  be  entitled  to 
a  specified  allowance  for  so  doing.  Deliveries 
were  to  be  made  when  packed  during  the 
season  of  1910,  not  later  than  October  1st. 
The  vendor  commenced  deliveries  upon  tbe 
same  day  the  contract  was  signed,  and,  ac- 
cording to  the  plaintiff's  evidence,  continued 
making  them  up  to  the  30th  day  of  Septem- 
ber, by  which  time  tbe  full  amount  of  the 
No.  2  variety  had  been  delivered  and  735  of 
tbe  1,500  cases  of  No.  3.  The  present  suit  is 
brought,  not  on  tbe  written  contract,  but  in 
assumpsit  to  recover  upon  the  basis  of  a 
quantum  meruit  for  a  balance  due  for  goods 
actually  delivered,  but  not  paid  for  by  the 
buyer.  There  should  be  but  little  difficulty 
In  determining  the  principles  controlling  the 
case. 

[1]  Tbe  general  rule  is  unquestionably  that 
where  there  is  a  special  contract,  the  recov- 
ery. If  any,  must  be  bad  by  an  action  upon 
that,  rather  than  by  a  suit  based  on  a  quan- 
tum meruit,  and  where  there  has  been  a 
breach  in  tbe  contract,  tbe  party  guilty  of 
the  breach  cannot  abandon  his  contract  and 
elect  to  stand  upon  tbe  common  conuts. 
Dougherty  v.  Oring,  89  Md.  544,  43  Atl.  912 ; 
Townes  v.  Cheney.  114  Md.  362,  79  Atl.  590, 
decided  January  term,  1911. 

[2,  3]  But  the  party  guilty  of  the  breach 
may  be  excused  from  that  default  where  his 
act  or  failure,  constituting  tbe  breach,  Is  oc- 
casioned by  some  act  of  the  other  party  (Mey- 
er v.  Frenkll,  113  Md.  46,  77  Atl.  369),  or  tbe 
breach  of  tbe  contract  may  be  waived  by  the 
party  to  be  affected  by  It. 

[41  The  defense  to  tbe  present  suit  is  the 
nondelivery  of  765  cans  of  No.  3  tomatoes,  as 
constituting  a  breach  of  tbe  agreement  Tbe 
nondelivery  is  admitted  by  the  plaintiff,  who 
insists,  nevertheless,  that  this  was  due  to  tbe 
refusal  of  the  defendants  to  furnish  cans  in 
accordance  with  the  agreement,  and  the  fail- 
ure of  the  defendants  to  make  the  payments 
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as  stipulated.  The  fact  that  the  plaintiff 
did  make  some  deliveries  after  tbe  time  when 
the  defendants  had  refused  or  failed  to  de- 
liver eviB  is  urged  by  the  defendants  as 
showing  a  waiver  on  the  part  of  the  plain- 
tiff of  any  right  he  may  have  had  to  abandon 
the  further  performance  of  the  contract.  It 
Is  upon  this  theory  that  the  first  prayer  of 
the  defendants  was  presented,  which  sought 
to  take  the  case  from  the  Jury.  This  prayer 
was  not  presented  until  all  the  evidence  up- 
on both  sides  was  in,  and  that  evidence 
abounded  In  contradictions  upon  matters  of 
fact,  from  which  a  waiver  might  or  might 
not  be  found  to  have  resulted.  The  question 
of  waiver  may  sometimes  be  one  of  law  for 
the  court,  and  then  it  usually  arises  as  a 
question  of  estoppel  (Spring  Gardens  Co.  v. 
Evans,  9  Md.  1,  66  Am.  Dec.  30;  Farmers' 
Ins.  Co.  T.  Baker,  94  Md.  661,  51  Atl.  184), 
or  it  may  be  a  question  for  the  Jury  under 
proper  Instruction  from  the  court,  where  it 
has  to  be  deduced  from  the  actions  of  the 
parties  (29  Am.  &  Bng.  Ency.  1108).  In  this 
case  the  defendants'  first  prayer  asked  the 
court  to  find  an  estoppel  from  tbe  conduct 
of  the  plaintiff.  This  was  manifestly  error 
in  view  of  the  conflicting  testimony,  and  the 
prayer  was  properly  refused.  The  plaintiff 
in  this  case  offered  no  prayers,  and  the  de- 
fendants two. 

[(]  The  second  prayer  of  the  defendants 
was  as  follows,  and  granted  by  the  court 
with  a  modification,  that  modification  being 
the  addition  of  the  words  in  Italics : 

"Defendants'  Second  Prayer. 

"At  tbe  request  of  the  defendants,  the  Jury 
are  instructed  that  by  the  uncontradicted 
evidence,  three  facts  appear : 

"(1)  That  tbe  plaintiff  was  required  by  his 
contract  to  deliver  to  defendants,  on  or  be- 
fore October  1,  1910,  2,000  cases  No.  2  and 
1,500  cases  No.  3  full  standard  tomatoes.  (2) 
That  plaintiff  failed  to  deliver  said  quantity 
to  defendants  within  the  time  prescribed,  al- 
though requested  to  do  so  by  defendants. 
(3)  That  plaintiff  continued  to  deliver  large 
quantities  of  tomatoes  to  defendants,  after 
defendants'  alleged  refusal  to  supply  cans  to 
plaintiff,  and  accordingly  the  defendants  are 
entitled  to  recover  against  the  plaintiff,  by 
way  of  recoupment,  as  follows: 

"(1)  The  difference  between  the  market 
value  of  the  undelivered  tomatoes  at  the 
time  plaintiff  refused  to  make  said  delivery, 
and  the  price  of  said  tomatoes  as  specified  in 
said  contract,  if  any,  unless  the  jury  shall 


find  that  the  plaintiff  demanded  from  the  de- 
fendants the  necessary  cans,  and  Otat  the  de- 
fendants failed  or  refused  to  furnish  said 
cans.  (2)  That  brokerage  commission  and 
cash  discount  specified  in  said  contract,  upon 
the  gross  value  of  the  canned  tomatoes  de- 
livered, as  charged  against  defendants  by 
plaintiff.  (3)  And  if  the  Jury  shall  find  that 
1,225  cases  of  the  tomatoes  delivered  by 
plaintiff  to  defendants  were  not  'full  stand- 
ards,' but  were  'seconds,'  and  that  the  mar- 
ket price  of  'seconds'  Is  and  was  lower  than 
the  market  price  of  'full  standards,'  then  the 
defendants  are  entitled  to  recover  against 
the  plaintiff  an  amount  equal  to  the  differ- 
ence between  the  contract  price  of  'full  stand- 
ards' and  the  market  value  of  'seconds,'  up- 
on said  number  of  cases. 

"And  if  the  Jury  shall  find  that  the  ag- 
gregate of  said  amounts  is  equal  to  or  great- 
er than  the  sum  of  $396.27,  which  is  the 
amount  of  plaintiff's  claim  disputed  by  the 
defendants,  then  their  verdict  must  be  in 
favor  of  the  defendants.  Granted  as  modi- 
fled." 

This  modification  was  excepted  to  by  tbe 
defendants.  It  has  been  strenuously  nrged 
upon  the  court  ttiat  tbe  modification  made  by 
the  trial  court  was  inconsistent  with  the 
language  of  the  preceding  paragraph,  num- 
bered 3.    We  do  not  so  regard  it 

[6]  To  have  granted  the  prayer  In  its  orig- 
inal form  would  have  been  to  send  tbe  case 
to  tbe  Jury  with  an  Instruction  which  entire- 
ly ignored  a  large  portion  of  the  plalntilTs 
evidence,  and  such  an  instruction  Is  serious 
error  (Jackson  t.  Jackson,  80  Md.  192,  30 
Atl.  752),  particularly  so  where  such  instruc- 
tion Is  tbe  only  one  given  the  Jury. 

[7]  In  addition  to  this,  but  for  tbe  modifi- 
cation the  case  .would  have  been  presented  to 
the  Jury  in  a  form  dealing  with  tbe  qnestlon 
of  waiver  as  purely  one  of  law,  while  tbe  ef- 
fect of  the  language  added  by  the  Judge  be- 
fore whom  the  case  was  tried,  was  to  sub- 
mit this  question  as  one  of  fact  to  be  passed 
on  by  the  Jury,  and  as  already  indicated  tbe 
facts  testified  to  made  this  question  one  pe- 
culiarly for  the  Jury. 

Pour  exceptions  were  reserved  In  questions 
of  evidence,  but  none  of  them  have  been  se- 
riously pressed  in  this  court,  and  it  is  sufli- 
dent  to  say  that,  whether  the  action  of  the 
learned  Judge  who  heard  the  case  was  cor- 
rect in  each  Instance  or  not,  it  Is  not  per- 
ceived how  the  defendants  were  Injured  as 
the  result  of  any  of  the  rulings. 

Judgment  atBrmed,  with  costs. 
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NBIW  CITMBERLAND  BOROUGH  v.  RIV- 

ERTON  CONSOL.  WATER 

CO. 

(Supreme  Court  of  PennsylTania.    July  6, 
1911.) 

1.  Watebs  ahd  Wateb  Coubsbs  (|  192*)— 
MuNiciPAi  Watbb  Supply— Right  of  Wa- 

TBB  COMFANT. 

It  ia  immaterial  whether  a  borough  ordi- 
nance, proTidiof;  for  the  supply  of  water  to  the 
borougii,  permits  the  construction  of  a  water 
lioe  in  the  streets,  where  the  ordinance  con- 
tains no  limitation  affecting  the  company's 
charter  right  to  enter  on  the  streets  and  lay 
their  mains,  since  water  companies  are  not  re- 
quired to  obtain  permission  of  the  borough  to 
lay  pipes  in  the  streets;  their  charters  giving 
them  that  right  without  such  permission. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  279;    Dec.  Dig.  i 

2.  Watbbs  and  Watex  Coubsbs  (|  188*H 
Municipal  Wateb  Supply  —  Rights  op 
Wateb  Company. 

Where  a  borough  ordinance  authorizes  a 
'water  company  to  supply  water  to  the  borough, 
the  company  is  not  prevented  from  exercising 
charter  rights  which  are  not  inconsistent  with 
the  ordinance,  simply  because  no  direct  refer- 
ence to  the  particular  rights  to  be  exercised 
are  to  he  found  therein,  even  if  it  be  conceded 
that  the  general  rights  of  the  company,  incon- 
sistent with  the  municipal  grant,  would  be 
limited  by  its  terms. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  {  287 ;    Dec.  Dig.  § 
188.*] 

3.  Watebs  and  Wateb  Courses  (§  188*)— 
Wateb  Ooicpanies— Pbiyileoes. 

Where  a  borough  ordinance  authorizes  a 
water  company  to  enter  on  the  streets  of  the 
borough  to  supply  water  to  the  borough  and 
its  inhabitants,  the  water  to  be  taken  from  cer- 
ta.in  mountain  springs,  so  long  as  the  consump- 
tion should  not  exceed  the  supply  of  such 
springs,  in  which  event  the  additional  water 
might  be  pumped  from  a  certain  creek,  the  lay- 
ing of  a  proposed  new  line  from  the  creek 
named  will  not  be  enjoined,  on  the  ground  that 
the  ordinance  provision  limited  the  right  of  the 
company  to  pipes  conveying  water  from  the 
springs,  so  long  as  they  furnish  a  sufficient  sup- 
ply, since  the  companv  had  a  right  to  provide 
for  the  future  by  making  the  water  from  the 
creek  presently  available. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  i  188.*] 

4.  Watebs  and  Wateb  Courses  (g  192^)— 
Municipal  Water  Supply— Rights  of  Wa- 
ter Companies— Injunction. 

That  an  additional  main  about  to  be  laid 
by  a  water  company  is  to  be  used  to  transjrart 
water  beyond  the  borough  is  not  ground  for  an 
injunction  to  prevent  its  laying  a  new  main, 
at  the  suit  of  a  borough,  which  has  passed  an 
ordinance  authorizing  the  company  to  supply 
water  to  the  borough  and  its  inhabitants,  where 
it  will  also  furnish  water  for  the  borough,  and 
be  used  to  famish  a  circulating  supply  with 
the  old  pipes,  as  well  as  to  furnish  increased 
fire  protection. 

_fEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  192.»] 

5.  Bqxhtt  (J  389*)— Hearing— Finding. 

In  a  suit  in  equity,  litigants  and  the  re- 
viewing court  are  entitled  to  direct,  definite 
answers  to  all  requests  for  findings,  since  eva- 


sive replies  merely  serve  to  confuse,  and  not  to 
assist,  a  proper  determination  of  the  issues. 

[EJd.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  {  830;   Dec  Dig.  (  389.*] 

6.  Appeal  and  Ebbob  (|  724*)— Absionmbntb 
OF  Ebbob— Setting  out  Exceptions. 

Under  equity  rule  67,  providing  that  on 
appeals  to  the  Supreme  Court  sucn  matters 
only  as  hare  been  excepted  to  and  finally  passed 
upon  by  the  court  below  shall  be  assigned  for 
error,  and  rule  65,  providing  that  if  no  excep- 
tions be  filed  all  objections  shall  be  deemed  to 
be  waived,  assignments  of  error  should  show 
that  objections  were  taken  in  the  court  below, 
and  should  be  to  the  final  action  of  the  court 
'on  exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  724.*] 

Appeal  from  Coart  of  Common  Pleas,  Cum- 
berland Oonnty. 

BUI  in  equity  by  the  Boronsh  of  New  Cum- 
berland against  tlie  Rlverton  Consolidated 
Water  Comptmy.  From  a  decree  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain 
the  defendant  company  from  entering  upon 
the  streets  and  highways  of  the  plaintiff 
borough  and  constructing  thereon,  without 
its  consent,  the  water  line  referred  to  in  the 
opinion  below. 

The  following  excerpts  from  the  opinion  of 
the  court  below  state  the  facts  material  to 
this  report:  "The  borough  of  New  Cumber- 
land is  the  plaintiff,  *  •  •  while  the  de- 
fendant is  a  water  company,  organized  by 
the  merger  of  six  other  corporations,  one  of 
them  being  the  Mountain  Water  Company, 
and  which  was  Incorporated  under  the  gen- 
eral laws  of  the  commonwealth  on  February 
15,  1896.  The  complaint  of  the  plaintiff  is 
In    substance    that    the    defendant   supplies 

•  *  •  other  places  with  water,  and  for 
the  purpose  of  supplying  such  other  munici- 
palities and  places  outside  of  the  borough  of 
New  Cumberland  have  constructed,  or  are  in 
process  of  constructing,  a  filtering  plant  on 
the   banks    of    the    Tellow    Breeches    creek 

*  *  *  outside  of  the  limits  of  the  borough 
of  New  Cumberland;  and  that  for  the  pur- 
pose of  conveying  the  filtered  water  from 
the  above-mentioned  filtering  plant  to  the 
consumers  northward  and  outside  of  the  bor- 
ough of  New  Cumberland  the  said  company 
proposes  and  has  surveyed  and  made  plans 
and  commenced  to  dig  and  Install  a  main  wa- 
ter line  from  said  filtration  plant  to  the  con- 
sumers of  said  company  outside  of  the  bor- 
ough of  New  Cumberland,  within  the  borough 
limits,  without  the  consent  of  said  borough: 
that  said  work  has  Just  started  at  the  corner 
of  Second  and  Geary  streets  within  said 
borough,  and  the  defendant  has  declared  Its 
purpose  to  be  to  convey  said  main  supply  wa- 
ter line  through  the  said  l>orough  upon  the 
line  of  said  Geary  street  for  a  distance  of 
about  1,200  feet,  the  size  of  said  pipe  to  be 
from  12  to  16  inches  in  diameter;  this  being 
done  without  the  consent  of  the  horoueh  au- 
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thoritles,  and  against  their  protest.  •  •  • 
It  Is  also  averred  that  the  Mountain  Water 
Company  supplies  water  under  an  ordinance 
passed  by  the  borough  of  New  Cumberland 
on  January  20,  1896,  and  Is  bound  by  its  pro- 
visions. The  prayer  Is'  that  the  company  de- 
fendant may  be  enjoined  from  digging  trench- 
es and  laying  water  pipes  on  Geary  street, 
or  other  streets  and  highways  of  the  borough, 
and  it  be  decreed  that  It  has  no  authority  so 
to  do.    •    •    • 

"The  allegation  in  the  bill  that  the  pipe 
line  proposed  to  be  laid  Is  solely  for  the  con- 
veyance of  water  to  localities  outside  of  and' 
beyond  the  borough  of  New  Cumberland  was 
not  supported  at  the  bearing,  •  •  •  but 
the  contrary  was  clearly  shown,  and  not  con- 
tradicted. •  •  •  The  general  manager 
testified'  that  'the  purpose  Is  to  supply,  not 
only  the  territory  north  of  New  Cumberland, 
but  also  to  supply  a  circulating  system  In 
New  Cumberland,  and  to  Increase  Its  pres- 
sure.' Richwine,  secretary  and  treasurer  of 
the  defendant  company,  testified  that  'the  ob- 
ject of  the  company  was  to  give  a  larger  sup- 
ply of  water  for  fire  protection;'  that  what 
was  proposed  to  be  installed  'was  a  gridiron 
system,  a  cross  system,  connecting  each  pipe 
line,  so  as  to  give  a  certain  flow,  and  so  there 
win  be  no  dead  ends,  so  the  water  will  fiow 
through  all  the  pipes  of  the  system — a  cross 
connection  of  each  pipe  line  with  the  other.' 
•  •  •  The  defendant  Is  erecting  a  station 
and  filter  plant  •  •  •  and  other  im- 
provements to  Its  system,  involving  necessari- 
ly a  very  large  outlay  of  money,  and  testi- 
mony was  offered  to  show  that  one  of  the 
Incentives  to  do  this  was  that  there  had  been 
complaint  by  citizens  of  New  Cumberland  as 
to  the  water  supply;  •  •  •  that  by  the 
laying  of  the  proposed  new  and  larger  pipe, 
and  making  connections  with  those  formerly 
laid,  it  will  give  the  circulation  required  to 
prevent  water  from  becoming  stagnant  in  the 
'dead  ends,'  which  has  heretofore  obtained  in 
the  existing  system  of  distribution;  also  that 
by  means  of  this  new  pipe  line  and  the  pro- 
posed connections  the  company  will  be  en- 
abled to  give  New  Cumberland  and  the  other 
communities  which  it  serves  a  much  more 
abundant  supply,  and  that  of  pure  filtered 
water,  and  a  pressure  much  more  serviceable 
for  fire  purposes,  as  already  stated.  It  was 
also  shown  *  *  .  *  that  the  establishment 
of  the  pumping  station  and  purification 
worlis,  the  laying  of  a  new  force  main  from 
there  to  a  new  reservoir  north  of  White  Hill, 
and  the  laying  of  additional  street  mains  in 
White  Hill,  Lemoyne,  and  New  Cumberland 
were  submitted  to  Samuel  G.  Dixon,  commis- 
sioner of  health  of  the  commonwealth,  and 
were  approved  by  him,  and  permits  given  to 
the  company  defendant  •  •  •  to  vasike 
the  proposed  additions  and  changes  to  its  sys- 
tem, under  the  powers  conferred  upon  him  by 
the  provisions  of  an  act  of  assembly,  approv- 
ed April  22,  1905  (P.  L.  260). 

"The  defendant  insists,  and  we  think  with 


some  force,  that  these  permits  of  the  commis- 
sioner of  health  should  be  regarded  undo' 
the  powers  conferred  upon  him  by  the  act  of 
assembly  of  AprU  22, 1905  (P.  L.  260),  in  the 
nature  of  orders  or  decrees,  which  were  ob- 
ligatory upon  the  company,  and  which  It 
could  not  disregard;  but,  even  if  they  be  not 
regarded  as  legally  enforceable,  yet  it  cannot 
In  any  aspect  of  the  case  be  treated  other- 
wise than  as  most  Influential  in  determining 
whether  the  plans  which  the  defendant  seeks 
to  carry  Into  execution  are  wise  and  Jastl- 
flable,  or  not.  It  was  also  urged  that  the 
ordinance  of  January  20,  1896,  given  to  Hor- 
ner and  assigned  to  the  Mountain  Water 
Company,  authorizes  the  entry  upon  the 
streets  and  alleys  of  the  borough. 

"After  hearing  and  giving  due  considera- 
tion to  what  has  appeared  before  us,  we  have 
been  unable  to  discover  that  there  is  any 
valid  or  reasonable  objection  to  the  carry- 
lug  out  of  its  plans  by  defendant.  Indeed, 
on  the  other  hcmd,  what  is  proposed  seems 
to  promise  beneficial  results.  The  borongh 
of  New  Cumberland  will  have  a  larger  and 
an  abundant  water  supply  to  draw  from. 
To  that  from  the  springs  and  runs  in  York 
county  will  be  added  pure  filtered  water 
from  an  inexhaustible  source,  circulation  will 
be  insured  in  the  pipes,  and  stagnation,  with 
consequent  deterioration,  avoided,  while  the 
additional  pressure  provided  will  render  it 
more  serviceable  in  case  of  fire,  and  insure 
better  protection.  As  a  matter  of  coarse, 
the  ditches  dug  in  which  to  lay  pipes  will 
be  filled  up,  and  the  streets  put  in  equally 
€18  good  condition  for  public  travel  as  tbey 
were  before  being  entered  upon  by  the  de- 
fendant. We  are  therefore  of  the  opinion 
that  the  plalntiflr  is  not  entitled  to  the  relief 
sought  by  it  In  this  bill." 

The  bill  was  dismissed,  after  a  hearing  on 
the  merits,  and  the  plaintiff  appealed. 

Argued  before  FELL,  C.  J.,  and  BUOWN", 
MESTREZAT,  STEWART,  and  MOSCH- 
2SISKER,  JJ. 

J.  W.  Wetzel,  tor  appellant  S.  B.  Sadler, 
for  appellee. 

MOSCHZISKER,  J.  While  there  are  nn- 
merous  specifications  of  error,  the  appellant's 
principal  contentions  are  that  the  court  be- 
low failed  to  give  full  and  proper  effect  to 
the  ordinance  of  councils  referred  to  in  its 
opinion;  that  it  admitted  incompetent  tes- 
timony; that  it  failed  to  understand  and 
misapplied  the  actions  of  the  health  authori- 
ties in  relation  to  the  matters  before  it  for 
adjudication ;  and  that  the  answers  to  the 
plaintiff's  requests  for  findings  were  "eva- 
sive, indefinite,  and  not  responsive  to  the  is- 
sue raised  in  tills  case."  Though  mnrh 
might  be  said  in  criticism  of  the  manner  In 
which  certain  parts  of  the  adjudication  are 
stated,  after  a  thorough  consideration  of  the 
whole  record,  we  ai«  mot  oonvlnoed  that  aa 
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Incorrect  result  was  reached,  or  that  cuiy  of 
tbe  alleged  errors  calls  for  a  reversal. 

[1]  Whether  or  not  the  orders  and  permits 
of  the  state  health  authorities  to  the  defend- 
ant company  were  sufficient  warrant  in  law 
to  justify  the  construction  through  the  plain- 
tiff borough  of  the  water  line  here  objected 
to,  and  whether  or  not  the  municipal  ordi- 
nance permits  such  construction,  it  is  not 
necessary  to  decide;  for  "water  companies 
are  not  required  to  obtain  permission  of  a 
borough  to  lay  pipes  In  its  streets,  for  the 
manifest  reason  that  their  charters  give 
them  the  right  to  enter  upon  the  streets  and 
lay  their  mains  without  such  permission" 
(Dorrance  t.  Bristol  Borough,  224  Pa.  464, 
472,  73  AU.  1015,  1018);  and  there  Is  no 
limitation  In  the  ordinance  which  would  af- 
fect the  defendant's  right  to  construct  the 
line  in  question. 

.  [2]  Should  it  be  conceded  that  all  general 
rights  of  the  water  company  Inconsistent 
with  the  municipal  grant  would  be  limited 
by  the  terms  of  the  ordinance,  that  would 
not  prevent  the  defendant  from  exercising 
charter  rights  which  are  not  inconsistent, 
simply  because  no  direct  reference  to  the 
particular  rights  desired  to  be  exercised  are 
to  be  found  In  the  ordinance ;  In  other  words, 
the  maxim,  "Ezpressio  nnlus  est  exclusio  al- 
terlns,"  Is  not  to  be  applied  In  the  construc- 
tion of  this  ordinance,  so  as  to  deprive  the 
water  company  of  its  charter  rights. 

[S]  It  is  provided  In  the  ordinance  that 
Homer  and  his   assignees   shall   have  the 
right  "to  enter  npon  the  streets  and  high- 
ways of  the  said  borough  for  the  purpose  of 
supplying  good  water  to  said  borough  and 
the  inbabltants  thereof.    •    •    •    Said  wa- 
ter to  be  mountain  water  taken  from  the 
springs  or  runs  In  Falrview  township,  York 
county,  Penna.,  so  long  as  the  consumption 
of  the  borough  shall  not  exceed  the  supply 
of  such  springs  or  runs  as  may  be  selected 
by  said  Homer,  In  which  event  the  addition- 
al water  shall  be  pumped  from  th)e  Yellow 
Breeches   creek."     The  appellant   contends 
that  tbis  limits  the  right  of  the  defendant 
company  to  pipes  conveying  water  from  the 
springs  and  mns  referred  to,  so  long  as  they 
continue  to  fnnilah  a  sufficient  supply.     It 
appears,  however,  that  the  water  which  Is 
to  run  through  the  new  line  Is  to  come  from 
the  Yellow  Breeches  creek,  a  source  of  sup- 
ply named  In  the  ordinance.     Even  though 
there  may  be  a  snfflcient  quantity  of  moun- 
tain  water  from  the  springs  and  mns  to 
supply    the  present  needs  of  the  borough, 
it  does  not  follow  that  the  water  company, 
fixed   with  the  obligation  to  keep  up  such 
supply,  could  not  provide  for  the  future  by 
making  the  water  from  the  Yellow  BreechM 
creek    presently   available  In   the   borough. 
Hence  tlie  limitation  contended  for  fails.      , 
[4]  Tbe   findings  of  the  court  below  are 
that  the  new  main  Is  not  to  be  used  exdu- 


sively  to  supply  distant  points,  but  "It  will 
also  furnish  water  for  the  borough  of  New 
Cumberland,"  and  "is  to  be  used  for  furnish- 
ing a  circulating  system  of  water  with  the 
old  pipes,  as  well  as  to  furnish  increased 
fire  pressure"  needed  within  the  borough. 
Under  these  circumstances,  the  fact  that  it 
may  also  be  used  by  the  defendant  company 
for  the  purpose  of  transporting  water  beyond 
the  borough  limits  would  not  be  sufficient  to 
Justify  us  In  reversing  the  court  below  for 
refusing  the  relief  asked  for  by  the  plaintiff. 

We  are  satisfied  by  our  examination  of 
the  record  and  by  what  Is  stated  by  the 
learned  president  Judge  of  tbe  court  below, 
to  the  effect  that  he  was  not  influenced  in 
reaching  his  conclusions  by  any  testimony 
In  the  nature  of  hearsay,  that  no  harmfid 
error  was  committed  In  the  rulings  on  the 
evidence. 

[B]  Some  of  the  answers  to  requests  may 
be  Justly  criticised  as  "evasive."  Litigants, 
and  this  court,  are  entitled  to  have  direct, 
definite  answers  placed  upon  the  record  to 
all  requests  for  findings,  and  when  the  re- 
plies are  evasive  they  merely  serve  to  con- 
fuse, and  not  to  assist  a  proper  determina- 
tion of  the  Issues.  The  answers  complain- 
ed of  have  caused  us  additional  labor  In  ex- 
amining the  evidence,  but  we  are  satisfied 
that  no  material  harm'  has  been  done  to  the 
plaintifT. 

[6]  Equity  rale  67  provides  that  upon  ap- 
peals to  the  Supreme  C!ourt  such  matters 
only  as  have  been  excepted  to  and  finally 
passed  npon  by  the  court  below  shall  be  as- 
signed for  error.  The  preceding  rules  pro- 
vide for  the  taking  of  exceptions  In  the 
trial  court,  and  rule  65  that,  "If  no  excep- 
tions be  filed,  all  objections  shall  be  deemed 
to  be  waived."  The  assignments  In  this  case 
do  not  show  that  exceptions  were  taken,  or, 
if  taken,  how  disposed  of.  For  Instance,  the 
first  specification  is:  "The  learned  court  be- 
low erred  in  its  answer  to  the  first  finding 
of  fact  for  tbe  plaintUf,"  quoting  the  re- 
quest and  answer.  This  specification  should 
Iiave  shown  that  there  was  an  exception 
taken,  and  the  assignment  of  error  should 
have  been  to  the  final  action  of  tbe  court  on 
the  exception.  In  Landis  v.  Evans,  113  Pa. 
332,  335,  6  AU.  908,  we  said:  "The  assign- 
ments of  error  are  an  essential  part  of  the 
pleadings  In  this  court,  and  as  such  should 
be  so  complete  in  themselves  as  not  to  re- 
quire reference  to  other  parts  of  tbe  record." 
Here  we  must  look  In  other  parts  of  the  rec- 
ord for  the  exceptions  and  the  rulings  there- 
on. 

We  will  not  specifically  pass  upon  the  25 
specifications  of  error;  such  of  them  as  it 
would  serve  any  nsefnl  purpose  to  discuss 
have  already  been  touched  upon.  They  are 
all  dismissed,  and  the  final  decree  of  the 
court  below  Is  afikmed,  at  the  cost  of  the 
appellant 
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SHAH6ACH  t.   HIDDLECREEK   ELEC- 
TRIC CO. 

(Supreme  Court  of  PennsylTania.    July  6, 
1911.) 

Death    (|   26*)— Sun   bt   Widow— Compbo- 

HI8E. 

Under  Act  April  15,  1861  (P.  L.  669),  giv- 
ing an  action  for  wrongful  death,  and  Act  April 
26,  1855  (P.  L.  309),  on  tlie  death  of  a  hus- 
band, the  right  of  action  is  in  the  widow,  and 
her  minor  children  are  not  necessary  parties, 
and  she  has  a  right  to  compromise  the  claim 
when  she  does  so  in  good  faith,  without  the 
consent  of  the  guardian  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  $  27;   Dec  Dig.  i  28.«] 

Appeal  from  Superior  Court 

Action  by  Ida  Shambach  againat  the  Mld- 
dlecreek  Electric  Company.  Ftom  a  judg- 
ment of  the  Superior  Court,  affirming  a  Judg- 
ment for  defendant  notwithstanding  tbe  ver- 
dict, plaintiff  appeals.    Affirmed. 

The  opinion  of  Morrison,  J.,  In  the  Supe- 
rior Court,  to  which,  Henderson,  Orlady,  and 
Bearer,  J  J.,  dissented,  was  as  follows: 

"This  Is  an  action  of  trespass  based  on  tbe 
death  of  Henry  Shambach,  caused,  as  alleged, 
by  tbe  negligence  of  the  defendant.  The  ver- 
dict of  the  Jury  has  settled  the  question  of 
tbe  defendant's  negligence  and  the  lack  of 
contributory  negligence  by  the  deceased,  and 
these  questions  are  not  raised  in  this  appeal. 

"The  deceased  was  survived  by  his  widow, 
Ida  Shambach,  and  nine  children,  named  in 
the  declaration,  all,  or  nearly  all,  of  them  mi- 
nors. By  the  Act  of  AprU  15,  1851,  P.  L.  669 
(see  section  19,  p.  674),  an  action  is  given  for 
the  death  of  a  person  when  caused  by  unlaw- 
ful violence  or  negligence;  and  by  the  Act  of 
April  26,  1855  (P.  L.  309),  tbe  persons  en- 
titled to  recover  are  the  husband,  widow, 
children,  or  parents  of  the  deceased,  tbe  sum 
recovered  going  to  them  in  the  proportion 
they  would  take  the  personal  estate  of  the 
deceased  in  the  case  of  his  or  her  Intestacy. 
These  acts  determine  the  right  to  recover, 
which  does  not  exist  at  common  law  and  baa 
no  existence  outside  of  them.  It  has  been  de- 
cided that  these  acts  are  in  pari  materia. 
And  It  Is  conclusively  established  by  a  line 
of  decisions  of  our  Supreme  Court  that,  when 
there  is  a  husband  or  widow,  children  are  not 
only  not  necessary,  but  not  even  proper  par- 
ties, but  it  is  necessary  to  name  them  in  the 
declaration.  Huntingdon  &  Broad  Top  Rail- 
road Co.  V.  Decker,  84  Pa.  419;  Haughey  v. 
Pittsbnrg  Rys.  Co.  (2),  210  Pa.  367,  59  Atl. 
1110;  Black  v.  B.  ft  O.  R.  R.  Co.,  224  Pa.  519, 
73  Atl.  903.  Tbe  right  of  said  action  cannot 
be  assigned  by  the  widow  to  the  child,  so  as 
to  enable  suit  to  be  brought  In  her  name  for 
its  benefit  Marsh  v.  Western  New  York  & 
Penna.  R.  R.  Co.,  204  Pa.  229,  63  Atl.  1001. 
And  by  the  plain  terms  of  the  act  of  1866 
the  children  cannot  bring  suit  for  themselves 
in  thrir  own  names  while  the  widow  ia  liv- 
ing. 


"In  the  present  caae^  after  tbe  widow  had 
brought  the  action  to  recover  damages  for 
herself  and  the  nine  children  of  the  deceased, 
and  had  named  the  latter  in  the  declaration, 
as  required  by  the  act  of  1855,  she,  on  De- 
cember 10,  1907,  in  consideration  of  $760  paid 
to  her  by  the  defendant,  executed  and  deliv- 
ered, under  her  hand  and  seal,  a  release  and 
discharge  of  tbe  defendant  fitmi  all  claims 
and  demands  of  any  kind  for  or  by  reason  of, 
or  in  any  way  growing  out  of,  the  accident 
or  death  of  said  Henry  Shambach.  There- 
after it  was  sought  at  the  trial  of  the  case  to 
recover,  notwithstanding  this  release,  the 
proportion  of  the  damage  claimed  by  tbe  chil- 
dren, to  wit  two-thirds  of  such  sum  as  might 
be  allowed  by  the  Jury.  It  is  conceded  that 
the  widow  favored  such  recovery.  The  de- 
fendant's counsel  offered  said  release  tn  ev- 
idence and  claimed  that  it  ended  the  salt;  In 
substance,  that  the  widow  having  the  statu- 
tory right  to  bring  and  carry  on  the  suit,  and 
recover  damages  allowed  by  the  court  and 
Jury,  necessarily  had  the  right  to  compro- 
mise and  settle  the  suit  for  a  good  and  thIu- 
able  consideration.  The  trial  Judge  admitted 
the  release  in  evidence,  notwithstanding  tbe 
objection  of  plaintiff's  counsel,  and  noted  an 
exception  and  sealed  a  bill  for  plalntift,  re- 
serving the  question  of  the  effect  of  the  re- 
lease, and  submitted  the  case  to  the  Jury,  and 
the  result  was  a  verdict  In  favor  of  tbe 
plaintiff  for  $1,320.80  for  the  use  of  the  chil- 
dren. Thereupon  defendant's  counsel  moved 
the  court  for  Judgment  non  obstante  vere- 
dlcto,  and  upon  argument  and  consideration 
the  court  subsequently  granted  such  Judg- 
ment for  the  defendant  To  this  Judgment 
the  plaintiff  excepted,  and  the  court  sealed  a 
bin  of  exceptions  as  required  by  tbe  Act  of 
April  22,  1906  (P.  L.  286). 

"We  do  not  understand  that  any  question 
is  raised  as  to  the  sufficiency  of  tbe  release 
to  end  the  case,  provided  the  widow,  plain- 
tiff, had  the  power  to  compromise  the  claims 
of  the  children  and  release  their  rights.  It 
thus  appears  that  tbe  single  question  now 
raised  for  decision  is:  Wa3  the  court  tight 
in  holding  that  the  widow,  plaintiff,  bad  the 
power  to  compromise  and  settle  the  case 
without  the  consent  of  a  guardian  of  tbe 
minor  children,  and  without  the  approval  of 
the  court  whose  wards  the  said  minors 
were?  It  is  conceded  that  this  exact  qnes- 
tion  has  not  been  decided  by  either  of  the  ap- 
pellate courts  of  this  state.  At  the  argu- 
ment and  on  first  consideration  of  this  qaes- 
tion  we  were  inclined  to  think  the  court  err- 
ed In  granting  Judgment  for  tbe  defendant 
non  obstante  veredicto.  But  on  more  care- 
ful consideration  of  the  acts  of  assembly,  the 
authorities,  the  opinion  of  the  court  and  the 
arguments  of  the  able  counsel  representing 
both  sides  of  the  case,  we  are  forced  to  the 
conclusion  that  tbe  Judgment  Is  right  It 
having  authoritatively  been  decided  In  many 


•Bnr  other  cases  see  ram*  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Sortea  &  Rap'r  indez«s 
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cases  by  oar  Supreme  Court  that  tbe  widow 
Is  the  proper  party  to  sue  In  her  own  name 
and  carry  the  suit  to  judgment  and  collec- 
tion, It'  Is  difficult  to  see  why  she  may  not 
compromise  and  settle  the  case  for  a  valua- 
ble consideration  when  she  Is  not  overreach- 
ed or  defrauded. 

"The  able  counsel  for  plaintiff  dies  and 
relies  with  much  apparent  confidence  on  the 
following  cited  and  other  cases:  Liewls  v. 
Turnpike  Co.,  203  Pa.  511,  53  Atl.  349,  93 
Am.  St  Rep.  774,  where  Mr.  Justice  Mitchell 
said :  'The  act  first  gives  the  right  of  action 
and  then  prescribes  the  mode  of  distribution 
of  the  sum  recovered,  but  that  necessarily 
means  distribution  among  those  entitled  to 
sue.  It  would  be  absurd  to  suppose  that  in 
the  same  sentence  the  statute  meant  to  give 
part  of  the  damages  to  those  to  whom  it  had 
denied  the  right  of  action.'  We  think  the 
counsel  draws  an  erroneous  conclusion  from 
this  language.  It  refers  mainly  to  the  ques- 
tion of  distribution,  and  what  Is  said  about 
the  right  to  sue  refers  to  those  who  under 
certain  conditions  have  that  right  If  the 
widow  be  dead,  the  children  have  a  right  to 
sue.  A  i>ortion  of  the  damage  belongs  to 
them,  and  they  are  Interested  in  the  distri- 
bution. But  the  language  of  Mr.  Justice 
Mitchell  does  not  mean  that  the  children  are 
parties  to  the  suit  of  the  widow  except  that 
they  are  to  be  named  In  the  declaration  for 
the  purpose  of  distribution. 

"We  also  think  the  language  of  Mr.  Justice 
Sterrett  in  Birch  r.  Railway  Co.,  165  Pa. 
339,  30  Atl.  826,  does  not  bear  the  construc- 
tion put  upon  it  by  plalntlfTs  counseL    Coun- 
sel  argues  from  that  authority  that,  even 
where  the  widow  survives,  the  children  have 
the  right  to  maintain  an  action.    This  view 
is  In  conflict  with  the  act  of  1855  and  with 
the  adjudicated  cases  thereon.    The  children 
do  not  have  the  right  to  sue  and  carry  on  an 
action  while  the  widow  is  alive.    Counsel  also 
cites  I/ehigh  Iron  Co.  v.  Rupp,  100  Pa.  95, 
but  we  do  not  think  that  case  sustains  plain- 
tlflTs   contention.     On  page  99,  Mr.  Justice 
Trankey,  speaking  for  the  Supreme  Court 
said:     'When  a  husband  or   wife  recovers 
damages,  and  there  are  children  of  the  de- 
ceased, the  provisions  of  the  statute  for  dis- 
tribution under  the  intestate  law  apply,  and 
strictly  accord  with  the  main  object  of  the 
statute,  which  is  a  remedy  for  the  loss  to 
the    family.'     That  case  concedes  that   the 
suit  is  to  be  brought  and  carried  on  by  the 
husband  or  wife,  but  that  the  children  are 
interested  In  the  distribution,  and  it  does  not 
sustain  the  proposition  that  the  children  are 
necessary  parties  to  the  action.    The  learned 
counsel  also  cites  a  number  of  cases  where 
the  widow  and  Children  were  joined  as  plain- 
tiffs, but  they  must  and  do  concede  that  the 
authoritative  decisions  of  the  Supreme  Court 
are  tixat  the  suit  should  be  brought  in  the 
name    of  the   widow   wliUe   she   survives. 


Counsel  cite  and  urge  upon  our  consideration 
a  decision  by  the  late  Judge  Slmonton  in 
Styles  V.  Steel  Co.,  2  Dauphin  Co.  B.  257,  and 
7  Del.  Co.  R.  456.  That  case  is  not  binding 
upon  us,  although  we  entertain  great  respect 
for  a  decision  of  that  able  judge.  The  case  Is 
not  well  reported,  but  it  seems  to  have  been  an 
attempt  on  the  part  of  the  widow  to  discon- 
tinue an  action  brought  to  recover  damages 
caused  by  the  death  of  the  husband  and  fa- 
ther. What  Judge  Slmonton  really  decided 
was  that  the  widow  could  not  discontinue  the 
suit  It  must  be  borne  in  mind  that  when 
the  action  is  pending  it  is  always  within  the 
discretion  of  the  court  whether  or  not  the 
plaintiff  shall  be  allowed  to  discontinue  it 
There  may  have  been  strong  reasons  why 
that  case  was  not  allowed  to  be  discontinued. 
The  widow  might  have  been  moved  by  Im- 
proper motives.  It  must  be  and  is  conceded 
that  the  children  have  an  equitable  right  or 
title  to  their  shares  of  the  damages  recovered 
by  the  widow,  and,  if  she  does  not  recognize 
their  rights,  she  will  be  declared  a  trustee  of 
the  fund  upon  a  proper  application  to  a  court 
of  equity  having  jurisdiction  of  the  parties. 
Allison  et  al.  v.  Powers,  179  Pa.  531,  36  Atl. 
333;  Lewis  ▼.  Turnpike  Co.,  203  Pa.  511,  53 
AtL  349,  93  Am.  St  Rep.  774. 

"In  support  of  the  judgment  of  the  court 
below  we  do  not  see  that  much  can  be  added, 
with  profit  to  the  lucid  opinion  of  Judge 
McCIure  in  support  of  Ills  decision.  In  that 
opinion  he  refers  to  and  cites  a  large  num- 
ber of  cases  from  courts  of  other  states  aris- 
ing under  statutes  more  or  leas  similar  to 
ours.  The  great  weight  of  those  authorities 
in  Tennessee,  Rhode  Island,  Minnesota,  Mis- 
sissippi, etc.,  is  in  support  of  the  conclusion 
that  the  widow  in  the  present  case  had  the 
power  to  make  the  compromise  and  settle- 
ment in  question.  As  showing  the  view  of 
another  common  pleas  judge,  the  case  of 
Toole  V.  Jones,  32  Pittsb.  Leg.  J.  387,  is  cited. 
In  that  case  the  court  said :  'The  statute  hav- 
ing Invested  the  widow  with  the  power  to 
bring  suit  for  herself  and  children,  she  could 
compromise  and  settle  the  claim  without  suit 
when  It  is  done  fairly' — in  which  case  she 
would  be  accountable  to  the  children  for  two- 
thirds  of  the  amount  received  just  as  though 
she  had  recovered  at  the  end  of  a  suit  Much 
importance  is  attached  by  appellant's  counsel 
to  some  cases  decided  by  the  Supreme  Court 
of  Texas,  and  also  cases  under  a  similar  stat- 
ute of  the  territory  of  Arizona.  These  cases 
held  that  the  widow  could  not  remit  any  por- 
tion of  a  verdict  in  favor  of  the  beneficiaries 
(Southern  Pacific  Co.  v.  TomlUison,  163  U.  S. 
369,  16  Sup.  Ct  1171,  41  L.  Ed.  193);  the 
Texas  cases  holding  that  the  widow  had  no 
power  under  the  statute  of  that  state  to  com- 
promise or  release  the  rights  of  her  minor 
children.  As  we  understand  the  statutes  re< 
ferred  to,  they  require  a  specific  finding  by 
the  jury,  in  favor  of  eadi  beneficiary,  and 
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that  dlstlngulBhes  tbem  from  our  statutes 
which  authorize  a  general  verdict  for  the 
widow  or  husband  plaintiff. 

"We  have  been  referred  to  an  interesting 
opinion  by  District  Judge  Archbald  in  Paolo 
7.  Laquin  Lumber  Co.,  in  the  Circuit  Court 
of  the  United  States  for  the  middle  District 
of  Pennsylvania.  That  was  an  action  to  re- 
cover damages  under  our  acts  of  1851  and 
1855,  and  we  are  much  Impressed  with  the 
reasoning  of  that  able  judge,  and  be  reaches 
a  conclusion,  expressed  as  follows:  'The 
right  to  compensation  for  the  death  of  a  per- 
son rises  no  higher  than  that  of  the  one  who 
Is  authorized  to  sue  for  it;  and,  the  right  to 
sue  being  given  by  the  statute  to  the  widow 
who  is  Uving,  no  other  Is  qualified.  The 
children  have  no  interest  except  in  the  dam- 
ages which  she  recovers,  and  only  after  she 
has  recovered  them.  There  is  no  severable 
share  which  entitles  either  of  them  by  him- 
self, as  here,  to  a  direct  and  separate  cause 
of  action.  It  is  true  that  in  Toole  v.  Jones, 
82  Plttsb.  Leg.  J.  387,  a  suit  was  sustained 
in  the  name  of  the  wife  for  the  use  of  the 
children,  after  she  had  settled  and  released 
her  individual  damages;  but,  if  that  is  to 
be  taken  as  opposed  to  the  views  which  are 
here  expressed,  it  is  contrary  to  what  was 
decided  in  Marsh  v.  Western  New  York  & 
Penna.  E.  B.  Co.,  204  Pa.  229  [53  Atl.  1001], 
and  is  therefore  no  authority.  In  the  Marsh 
Case,  also,  the  widow  refused  to  prosecute, 
which  would  seem  to  present  as  strong  a 
ground  for  allowing  the  child  to  sue  for  it- 
self, as  where  she  herself  Is  qualified;  and 
yet  it  was  held  insufildent  to  do  so.' 

"District  Judge  Rand  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  in  the  case  of  Conover  v. 
Penna.  R.  E.  Co.,  176  Fed.  638,  held  as  fol- 
lows: 'It  Is  quite  clear  under  the  law  of 
Pennsylvania  that  the  widow  alone  is  the 
person  In  whom  the  right  of  action  is  vested. 
(Citing  several  Pennsylvania  authorities.) 
All  the  proceeds  she  holds  in  trust  for  her- 
self and  children;  but  there  Is  no  provision 
anywhere  in  the  statute  by  which  the  Inter- 
est of  the  children  may  be  apportioned  in  the 
action,  and  the  proceeds  are  to  be  turned 
over  to  her  for  distribution.  I  think  that 
payment  to  her,  or  settlement  with  her,  was 
an  effective  bar  just  as  it  is  in  the  case  of  any 
other  trustee,  and  that  the  person  who  deals 
with  her  need  not  follow  the  application  of 
the  proceeds.'  The  judge  then  refers  to  the 
case  of  Southern  Pacific  Co.  v.  Tomlinson, 
163  U.  S.  369,  16  Sup.  Ct  1171,  41  L.  Ed.  193, 
and  points  out  why  that  decision  does  not 
apply  under  the  Pennsylvania  statutes:  'In 
the  first  place,  they  were  all  parties  to  the 
record,  a  procedure  which  was  permitted  by 
the  statute.  The  widow  was  therefore  in 
the  position  of  trying  to  compromise  the  in- 
terests of  other  parties  to  the  record  than 


herself.  In  addition,  as  permitted  by  the 
statute,  the  Jury  has  assessed  separately  the 
recoveries  for  each  of  the  parties  plaintiff, 
and  it  Is  obvious  that  the  widow,  being  only 
one  of  the  parties  plaintiff,  had  no  right  to 
interfere  with  the  rights  of  any  other  than 
herself.  In  view  of  the  fact  that  the  Penn- 
sylvania courts  do  not  admit  the  children 
as  parties  plaintiff  at  all,  that  case  has  no 
bearing  upon  the  Pennsylvania  statutes.' 

"It  Is  argued  with  much  earnestness  that 
the  view  taken  by  the  court  below  upboldin; 
the  right  of  the  widow  to  compromise  and 
settle  the  claim  might  result  in  the  children 
losing  their  two-thirds  of  the  recovery.  This 
is  true.  But  it  is  a  legislative  rather  than 
a  judicial  question.  Under  the  act  of  1S55, 
as  construed  by  our  Supreme  Court,  the  dill- 
dren  are  not  parties  to  the  suit,  but  are  only 
required  to  be  named  In  the  declaration  for 
distributive  purposes.  It  does  se«n  that  the 
statutes  which  allow  the  person,  who  is  only 
entitled  to  one-third  of  the  recovery,  to  set- 
tle and  adjust  the  claims  of  those  entitled  to 
the  other  two- thirds  is  faulty;  but  this  can 
only  be  remedied  By  the  Legislature. 

"Notwithstanding  the  very  able  and  earn- 
est argument  and  rearg^unent  of  this  case  on 
the  part  of  the  able  counsel  for  the  appel- 
lant, we  are  not  convinced  that  the  court  be- 
low erred  in  entering  judgmmt  for  the  de- 
fendant non  obstante  veredicto. 

"The  assignments  of  error  are  dismissed, 
and  the  judgment  is  affirmed." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,   POTTEE,  and  MOSCHZISE- 

Grant  Herring  and  F.  S.  Wagenseller,  for 
appellant  O.  E.  Sprout  and  Charles  P.  UI- 
rich,  for  appellee. 

PER  CUBIAM.  The  judgment  ta  afBrmed 
on  the  opinion  of  the  Superior  Court. 


CITIZENS'  GAS  CO.  OP  PORT  AI/LBGHB- 

NY  V.  WHITNEY  et  al. 
(Supreme  (Dourt  of  Pennsylvania.    July  6, 1911.) 

1.  Appeai.  and  Ebbob  (I  969*)— Ekvocw— 
DiscBETiON  or  Tbiai.  Coubiv- Sevkbaxcb 
OF  Tbiai. 

The  trial  court's  discretion  In  ruling  on  • 
motion  for  severance  in  ejectment  will  not  be 
reversed  unless  there  has  been  an  abuse  in  the 
exercise  of  that  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3845 ;   Dec  Dig.  |  969.*] 

2.  A(7nON  (I  60*>— SiVIBANOK. 

In  ejectment,  a  severance  is  properly  re- 
fused where  the  return  to  the  writ  shows  both 
defendants  to  be  in  possession  of  the  premises, 
one  as  lessor  of  the  other,  and  they  file  a  joint 
appearance  and  joint  answer,  setting  np  the 
privity  of  title,  and  prepare  all  their  pleadings 
with  a  view  to  •  Joint  defense^  and  there  U  no 
rea.<!OQ  for  not  permitting  such  defense. 

[Ed.  Note.— For  other  cases,  see  Action,  Oat 
Dig.  {{  699-707;   Dec.  Dig.  |  60.*] 
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3.  ESjbctmewi      (I     96*)— BVIDENCJ&— SuFn- 

CIERCT. 

Bridence  warranting  a  finding  that  the  two 
defendants  In  ejectment  had  notice  of  an  out- 
standing unrecorded  conveyance  of  the  prem- 
ises to  plaintiff  when  tbey  purchased  is  suffi- 
cient to  sustain  a  verdict  for  the  plaintiff. 

[Bd.  Note.— FV>r  ot&er  cases,  see  Ejectment, 
Dec.  rwg.  I  95.*] 

4.  Appeal    abd    Ebrob    ({    882*)— Rxviirtr— 
Estoppel  to  Axl,sm3b  Ebbor— Invited  £2b- 

BOB. 

In  ejectment  against  two  defendants,  a 
reversal  of  the  judgment  for  plaintiff  is  not  re- 
quired by  the  fact  that  the  court  at  the  instance 
of  counsel  for  one  of  the  defendants,  over  ob- 
jection of  the  plainUtf,  erroneously  ruled  that 
the  testimony  of  the  other  defendant  called  by 
the  plaintiff,  as  under  cross-examination,  should 
not  affect  the  defendant  asking  such  ruling, 
where  the  lattef  s  counsel,  without  relying  on  the 
ruling,  treated  the  witness  as  competent  for  all 
purposes  and  on  cross-examination  elicited  an 
answer  on  a  material  point,  which  it  made  a 
part  of  its  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ejror,  Cent.  Dig.  |!  3591-3610;    Dec.  Dig.  | 

5.  Appeai  and  Ebbob  (S  882*)— Review— Es- 
TOPPEL  TO  Allege  Ebrob— Invited  E^bob. 

Parties  who  induce  the  court  to  commit  an 
error  are  thereby  prohibited  from  availing  them- 
aelves  of  it  in  any  .court  of  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Etror,  Cent.  Dig.  ti  3591-3&10;  Dec.  Dig.  i 
882.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Citizens'  Gas  Company  of 
Port  Allegheny  against  B.  L.  Whitney  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

The  facts  are  stated  by  the  lower  court 
In  Its  charge  to  be  as  follows: 

"This  Is  an  action  of  ejectment  brought  by 
the  Citizens'  Gas  Company  of  Port  Alleghe- 
ny, a  corporation,  against  B.  L.  Whitney, 
and  the  Bradford  Gas  Company,  also  a  cor- 
I>oratlon,  to  recover  possession  of  an  oil  and 
gas  right  In  42  acres  of  land. 

"It  appears  In  this  case  that  the  title  to 
this  tract  of  land  was  In  Joseph  N.  Sher- 
wood in  April,  1901;  that  Joseph  N.  Sher- 
wood made  a  deed  to  the  Citizens'  Gas  Com- 
pany dated  March  23,  1904.  This  deed  to 
the  Citizens'  Gas  Company  was  not  record- 
ed imtU  March  22,  1906,  when  they  placed 
It  upon  record  in  tike  recorder's  office  of  this 
county.  It  farther  appears  that  after  the 
mailing  of  the  deed  to  the  Citizens'  Gas 
Company  and  before  the  recording  of  that 
deed,  namely,  on  January  30,  1906,  Joseph  N. 
Sherwood  made  a  deed  for  the  same  prop- 
erty to  B.  L.  Whitney,  one  of  the  defendants 
In  this  case,  who  immediately  placed  his 
deed  on  record,  the  deed  having  been  made 
January  SO,  1906,  and  placed  upon  the  rec- 
ord February  1,  1906.  FoUowIng  that,  on 
February  6,  1907,  which  you  will  observe 
was  over  a  year  after  Mr.  Whitney  got  his 


deed,  Mr.  Whitney  made  a  lease  to  the  Brad- 
ford Gas  Company  for  the  purpose  of  operat- 
ing for  oil  and  gas  on  this  same  tract  of 
land." 

Plaintiff  presented  this  point: 

"(1)  If  the  jury  believed  from  the  evidence 
of  Whitney  which  is  uncontradicted  that 
the  Bradford  Gas  Company  had  notice  from 
him  of  the  sale  to  the  Citizens'  Gas  Company 
of  the  oil  and  gas  rights  In  and  to  the  land 
in  controversy  before  talking  its  lease  from 
Whitney,  and  if  the  jury  -find  from  the  evi- 
dence that  the  defendant  Whitney  had  notice 
from  Sherwood  or  any  other  person  Interest- 
ed In  the  premises  of  the  said  sale  from  Sher- 
wood to  the  Citizens'  Gas  Company  at  any 
time  before  the  final  completion  of  his  pur- 
chase from  Sherwood  and  delivery  of  the 
deed  to  him,  the  verdict  must  be  for  the 
plaintiff.    Answer:    We  affirm  this  point" 

Defendant  presented  these  points: 

"(2)  Under  all  the  evidence  in  the  case, 
the  verdict  should  be  for  the  defendant  An- 
swer:   We  refuse  this  point" 

"(9)  That,  it  appearing  that  the  defendant 
Bradford  Gas  Company  was  not  In  posses- 
sion of  any  oil  or  gas  on,  in  or  under  said 
land  at  the  time  of  the  service  of  the  writ 
of  ejectment  ui>on  it  In  this  case,  there  can 
be  no  recovery  against  the  Bradford  Gas 
Company.    Answer:    This  point  Is  refused. 

"(10)  That  under  all  evidence  In  this  case 
the  plaintiff  cannot  recover  against  the  Brad- 
ford Gas  Company.  Answer:  This  point  Is 
also  refused." 

The  court  charged,  In  part,  as  follows: 

"The  evidence  as  to  the  notice  to  the  Brad- 
ford Gas  Company  is  the  evidence  of  Mc 
Whitney.  You  heard  that  evidence  read. 
He  tells  you  he  did  Inform  the  representa- 
tive of  the  Bradford  Gas  Company  that  Mr. 
Sherwood  had  sold  the  oU  and  gas,  or  that 
the  Citizens'  Gas  Company  has  a  deed  for 
the  oil  and  gas.  That  evidence  Is  uncon- 
tradicted. If  you  find  Mr.  Whitney  is  tell- 
ing the  truth,  he  Is  uncontradicted  In  the 
case.  Then  you  would  be  justified  in  find- 
ing that  the  Bradford  Gas  Company  had  no- 
tice of  this  conveyance,  and,  if  you  so  find, 
then  they  could  not  recover.  Mr.  Whitney 
goes  BO  far  as  to  say,  as  we  remember  his 
testimony,  that  he  told  Mr.  Shaw  or  the 
representative,  whoever  it  was,  of  the  Brad- 
ford Gas  Company,  that  the  Citizens'  Gas 
Company's  deed  was  on  the  record.  Now,  if 
that  Is  so,  then  that  was  actual  notice  to  the 
Bradford  Gas  Company  that  the  Citizens' 
Gas  Company  had  a  prior  deed,  and  they 
would  get  no  title." 

Verdict  for  plaintiff  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  (1)  In  refusing  the 
petition  of  the  Bradford  Gas  Company  for  a 
separate  trial;  (2-6)  answers  to  points  as 
above;   and  (6)  portion  of  charge,  quoting  It 
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Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWAKT,  and  MOSCUZISKEE, 
JJ. 

John  6.  Johnson,  W.  B.  Burdlc^,  and  F.  P. 
Schoonmaker,  for  appellants.  J.  E.  Hullln, 
D.  H.  Jack,  and  Sheridan  Gorton,  for  appel- 
lee. 

ELKIN,  J.  This  Is  an  action  of  ejectment 
to  determine  the  title  and  recover  the  posses- 
sion of  the  oil  and  gas  in  and  under  certain 
lands  described  in  the  writ  The  plaintiff 
never  took  actual  possession  of  the  land  un- 
der its  deed  for  the  purpose  of  operating  for 
oil  and  gas,  but  this  is  not  a  bar  to  its  right 
to  recover  possession,  as  was  decided  in 
Bamsdali  v.  Bradford  Gas  Co.,  225  Pa.  338, 
T4  AU.  207,  26  L.  R.  A.  (N.  S.)  614.  The 
suit  having  been  properly  brought,  the  only 
question  for  our  determination  is  whether 
error  was  committed  at  the  trial. 

[1]  The  first  assignment  relates  to  the  re- 
fusal of  the  trial  Judge  to  grant  a  severance 
upon  the  petition  of  the  Bradford  Gas  Com- 
pany. The  general  rule  is  that  the  granting 
of  a  severance  in  civil  suits  of  this  character 
rests  In  the  discretion  of  the  trial  judge,  and 
his  ruling  will  not  be  reversed  unless  there 
lias  been  abuse  In  the  exercise  of  that  discre- 
tion. 

[21  We  fail  to  find  any  such  abuse  of  dis- 
cretion in  the  present  case  as  to  warrant 
a  reversal  on  this  ground.  The  defendants 
filed  a  Joint  appearance  and  a  Joint  answer 
and  prepared  all  their  pleadings  with  a  view 
to  making  a  Joint  defense.  Certainly  under 
such  pleadings  it  cannot  be  said  tliat  one  of 
the  defendants  was  entitled  to  a  severance 
as  a  matter  of  right  The  Bradford  Gas 
Company  was  a  lessee  of  Whitney  and  nec- 
essarily stood  upon  the  title  of  its  lessor.  If 
AVhitney  Iiad  no  title,  his  lessee  acquired  no 
right  or  privilege.  The  return  to  the  writ 
showed  both  defendants  to  be  in  possession 
of  the  premises.  The  Joint  answer  of  the 
defendants  sets  up  the  privity  of  their  title 
which  they  undertake  to  assert  and  defend. 
There  is  nothing  unusual  about  this  Joinder 
of  defendants  in  actions  of  ejectment.  The 
act  of  March  21,  1772  (1  Smith's  Laws,  p. 
370),  provides  that  the  landlord  may  defend 
with  the  tenant  who  has  been  sued  in  eject- 
ment while  the  act  of  May  8,  1901  (P.  L. 
142),  clearly  contemplates  that  all  claimants 
to  the  premises,  whether  in  possession  or 
not,  shall  be  made  parties  to  the  writ.  The 
trend  of  decision  and  of  statutory  procedure 
In  recent  years,  while  requiring  one  in  pos- 
session to  be  made  a  party,  recognizes  and 
approves  the  practice  of  Joining  all  parties 
claiming  title  to  or  interest  in  the  premises, 
and  as  a  general  rule  this  may  be  done  with- 
out respect  to  privity  of  title  or  unity  of  in- 
terest .  See  Warvelle  on  Ejectment,  i  96,  and 
following  pages.  In  the  case  at  bar  both  de- 
fendants are  in  possession.  They  appeared 
Jointly,  answered  Jointly,  and  there  is  no  rea- 


son wtiy  they  should  not  Jointly  defend.  Tills 
is  a  case  in  which  the  plaintiff  was  entitled 
to  tiave  the  whole  controversy  settled  In  one 
trial.  The  learned  trial  Judge  was  dearlj 
right  in  refusing  to  grant  a  severance. 

[S]  The  question  of  title  involved  here  de- 
pends upon  whether  Whitney  and  the  Brad- 
ford Gas  Company  had  notice,  actual  or  con- 
structive, either  or  both,  of  the  deed  from 
Sherwood  to  the  appellee  company.  This 
deed  was  executed  first  in  point  of  time  but 
was  not  recorded  untU  after  the  deed  to 
Wliitney  tiad  been  executed  and  recorded. 
If  Wliitney  was  a  bona  fide  purchaser  of  the 
premises  without  notice  of  the  unrecorded 
deed,  he  took  a  good  title.  If,  on  the  other 
hand,  he  had  notice  of  the  outstanding  un- 
recorded deed  to  appellee,  he  was  bound  by 
tliat  notice,  and  took  the  risk  of  tliat  being 
a  valid  conveyance.  AU  of  this  was  a  ques- 
tion of  fact  to  be  determined  by  the  Jury  un- 
der proper  instructions  by  the  court  Tbe 
question  was  submitted  to  the  Jury,  and  the 
verdict  shows  that  they  believed  both  Whit- 
ney and  the  Bradford  Gas  Company  had  no- 
tice of  the  conveyance  to  appellee  at  the  time 
of  their  respective  purchases.  The  evidence 
was  sufficient  to  warrant  such  a  finding. 
Indeed,  upon  a  review  of  the  whole  record 
we  do  not  see  how  any  other  condnalon  could 
be  reached.  There  is  only  one  error  called 
to  our  attrition  by  the  assignmoits  wliich 
has  any  substantial  merit  The  evidence  of 
Wliitney  shows  that  at  the  time  of  making 
the  lease  to  the  Bradford  Gas  Company  lie 
gave  notice  that  the  appellee  company  liad 
a  deed  for  the  oU  and  gas  in  the  premises 
and  that  the  deed  was  then  on  record-  There 
is  no  doubt  as  to  the  testimony  of  Whitney, 
and  the  only  question  is  whether  it  could  be 
considered  as  affecting  the  rights  of  tbe 
Bradford  Gas  Company. 

[4]  The  plaintiff  called  Whitney  as  if  on 
cross-examination.  Tbe  court  ruled  it  was 
proper  to  do  so,  but  that  his  testimony  on 
such  cross-examination  should  In  no  wise 
affect  the  Bradford  Gas  Company.  To  that 
part  of  the  ruling  limiting  the  effect  of  the 
testimony  upon  the  Bradford  Gas  Company 
the  plaintiff  excepted  and  a  bill  was  sealed. 
The  examination  of  the  witness  was  then 
proceeded  with  at  length.  He  was  first  ex- 
amined by  counsel  for  plaintiff,  then  cross- 
examined  by  counsel  for  the  Bradford  Gas 
Company,  and  then  re-examined  on  every 
phase  of  the  question  relating  to  the  subject 
of  notice.  While  the  court  had  ruled  that 
his  testimony  should  not  affect  the  Bradford 
Gas  Company,  counsel  for  ttils  company 
undertook  on  cross-examination  to  elldt  an- 
swers tending  to  show  tliat  the  witness. 
Whitney,  had  not  given  any  such  notice.  In 
other  words,  the  parties  themsdves  treated 
the  witness  as  competent  for  all  purposes  and 
so  conducted  the  examination.  The  court 
erred  in  its  ruling  limiting  the  effect  of  the 
testimony  of  this  witness;    but  tliis  error 
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was  Indnoed  bf  comnel  for  the  Bradford 
GaB  Company  and  was  made  over  the  ob- 
jection of  counsel  for  plaintiff.  To  make  this 
error  the  ground  of  reversal  would  work  a 
hardship  on  appellee  company  which  had 
protested  against  it  and  would  give  an  un- 
fair  advantage  to  the  party  inducing  it 
This  ought  not  to  be  permitted  unless  im- 
peratively required  by  rules  of  practice  or 
of  law. 

[S]  We  think  the  rule  announced  in  some 
of  the  federal  courts  Is  sound  and  covers 
this  case.  It  was  held  in  the  United  States 
Circuit  Court  of  Appeals  that:  "They  had 
not  invited  the  error  of  that  ruling,  but  had 
protested  against  It  This  was  all  they  could 
do.  The  plaintiffs  had  Induced  the  court  to 
commit  an  error,  and  were  thereby  prohib- 
ited from  availing  themselves  of  it  in  any 
court  of  review."  Salt  Lake  City  v.  Smith, 
104  Fed.  467,  43  C.  C.  A.  637.  The  appUca- 
tlon  of  the  rule  depends  to  some  extent  upon 
the  facts  of  each  particular  case,  and  there 
may  be  cases  in  which  It  could  not  be  applied 
without  doing  violence  to  established  rules 
of  law.  In  the  present  case  no  such  barrier 
exists.  The  Bradford  Gas  Company  did  not 
rely  on  the  ruling  of  the  court  limiting  the 
effect  of  the  testimony  of  this  witness,  but 
undertook  on  cross-examination  to  strength- 
&a.  Its  case  by  showing  that  Whitney  had  told 
its  representative  that  he  had  no  notice  at 
the  time  of  the  purchase  from  Sherwood  of 
the  prior  deed  to  plaintiff.  This  was  the 
crux  of  the  case  and  the  point  toward  which 
the  whole  examination  was  directed.  The 
Bradford  Gas  Company  had  the  benefit  of  his 
answer  and  made  it  part  of  Its  defense.  Un- 
der these  circumstances  we  think  It  must  be 
heUA  to  have  waived  the  limitation  It  Induced 
the  couM  to  make,  and  that  it  made  the 
witness  competent  for  the  general  purposes 
of  the  case.  The  trial  Judge  In  such  cases 
has  a  large  measure  of  discretion  and  may 
permit  parties  to  elicit  material  facts  In  or- 
der to  ascertain  the  truth  without  regard  to 
the  technical  consideration  of  who  called 
the  witness.,  Gantt  v.  Cox  &  Sons  Co.,  199 
Pa.  208,  48  Atl.  992.  This  was  the  substan- 
tial result  of  what  was  done  in  the  present 
case.  The  ruling  complained  of  was  prac- 
tically disregarded,  and  the  witness  was  ex- 
amined by  all  parties  with  a  view  of  ascer- 
taining the  truth.  The  court  approved  of 
this  course  of  procedure  as  Indicated  by  sub- 
seqnait  rulings  and  by  questions  frequently 
asked  from  the  bench.  As  we  view  the  record 
tbere  was  a  just  and  fair  trial  upon  the 
merits,  and  we  see  nothing  to  warrant  a  re- 
versal upon  technical  grounds. 

The  question  as  to  constructive  notice  need 
not  be  discussed,  because  the  evidence  was 
ample  to  show  actual  notice,  and  the  verdict 
of  tlie  jury  establishes  the  fact 

Judgment  affirmed. 


HOWARD  T.  STILLWAOON  et  sL 
(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

Vendor  and  Pdrcrabeb  (|  335*)— Remedies 

OF      PUBCHASES— REOOVBBT      OF      PuBCHASE 

Monet  Paid. 

Plaintiff  agreed  to  buy  and  defendants  to  sell 
property,  the  price  to  be  paid  partly  in  cash  and 
partly  in  stated  inatallments,  with  Interest,  to 
secure  which  payment  defendants  were  author- 
ized to  enter  judgment  for  the  sum  due,  or  to 
confess  judgment  in  ejectment  against  plain- 
tiff on  his  failure  to  pay.  The  agreement  also 
provided  that  on  any  default  it  should  be  void, 
as  to  the  sellers,  at  their  option.  Part  pay- 
ments were  made  on  the  principal,  together  with 
Interest,  after  they  were  due,  but  were  accept- 
ed without  protest.  Subsequently  the  sellers, 
without  notice  that  no  further  indulgence  would 
be  granted,  and  without  tendering  a  deed  and 
demanding  the  balance  of  the  price,  entered  judg- 
ment in  ejectment,  and  were  put  in  possession  of 
the  property.  Beld,  that  the  defendants  rescind- 
ed their  contract  and  could  no  longer  derive  any 
benefit  therefrom,  and  were  bound  to  place 
plaintiff  in  statu  quo  by  returning  the  price 
received. 

[Ed.  Note— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  IMg.  ||  981-983;  Dec.  Dig. 
i  S3S.»] 

Appeal  from  Court  of  Common  Fleas,  Fay- 
ette County. 

Action  by  Leslie  A.  Howard  against  Anna 
M.  Stillwagon,  and  others.  From  a  judgment 
for  defendants  non  obstante  veredicto,  plain- 
tiff appeals.  Reversed,  with  direction  that 
judgment  be  entered  on  the  verdict 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KI31,  JJ. 

H.  S.  Dumbauld  and  Robinson  &  McKean, 
for  appellant.  W.  J.  Sturgls  and  S.  J.  Mor- 
row, for  appellees. 

BROWN,  J.  There  is  no  fact  in  dispute 
in  this  case.  By  an  agreement  in  writing, 
dated  April  18,  1004,  the  appellees  agreed  to 
sell  to  the  appellant,  and  he  agreed  to  buy 
from  them,  a  lot  of  ground  in  the  borough  of 
Connellsville  for  $5,800.  The  property  was 
incumbered  by  a  mortgage  for  $2,100,  which 
he  agreed  to  assume,  and  the  balance  of  the 
purchase  money  was  to  be  paid  as  follows: 
$600  cash  upon  the  signing  of  the  agreement 
$400  within  two  weeks,  $1,350  in  three 
months,  and  $1,350  in  six  months;  the  defer- 
red payments  bearing  interest.  The  contract 
provided  that  "on  failure  of  the  second  par- 
ty to  pay  the  purchase  money,  or  any  part 
thereof  or  the  interest  and  taxes  as  above 
mentioned,  then  this  agreement  to  be  void, 
as  it  regards  the  first  parties,  at  their  op- 
tion." By  the  terms  of  the  agreement,  the 
appellees  were  authorized  to  enter  judgment 
against  the  appellant  for  the  purchase  money, 
and  a  farther  provision  authorized  any  at- 
torney to  confess  judgment  in  ejectment 
against  him  upon  his  failure  to  pay  it  The 
last  Installment  was  due  on  October  18, 1904, 
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bat  np  to  that  time  the  appellant  had  paid 
only  11,777  and  aome  Interest.  Subsequent^ 
he  paid  the  appellees  $664.42  and  Interest. 
So  far  as  can  be  gathered  from  the  records, 
these  pajrments  were  accepted  by  the  appel- 
lees without  complaint  or  protest,  and  the 
appellant  was  Justified  in  believing  that  they 
would  not  insist  upon  strict  compliance  with 
the  terms  of  the  agreement,  so  far  as  the 
times  of  payment  were  concerned.  Up  to 
June  12,  1906,  he  had  paid  them  $3,005.36, 
which  included  $553.94  Interest. 

The  appellees  had  two  remedies  under  the 
agreement  for  the  appellant's  default  In  pay- 
ing the  purchase  money.  In  affirmance  of 
their  contract  with  him,  they  could  have  en- 
tered judgment  against  him,  and  enforced 
payment  out  of  any  property  which  he  might 
have  owned,  including  that  which  was  the 
snbject  of  the  agreement  This  they  did  not 
do  but  In  accordance  with  the  option  which 
they  had  reserved  to  themselves  in  the  agree- 
ment, they  treated  It  as  void,  and,  on  No- 
vember 13,  1906,  without  giving  the  appellant 
notice  that  no  further  Indulgence  in  making 
payment  would  be  granted,  and  without  ten- 
dering him  a  deed  and  demanding  the  bal- 
ance of  the  purchase  money,  they  entered  a 
Judgment  in  an  amicable  action  of  ejectment 
to  recover  possession  of  the  property.  Up- 
on this  Judgment,  a  writ  of  habere  facias 
possessionem  was  duly  executed,  and  the 
appellees  were  put  In  i)08sesslon  of  the  prop- 
erty. The  stipulation  in  the  agreement  that 
on  the  default  of  the  appellant  in  paying 
the  purchase  money,  or  any  part  thereof, 
the  appellees  might,  at  their  option,  treat 
it  as  void  gave  them  the  authority  to  re- 
scind, and  their  action  in  summarily  repos- 
sessing themselves  of  the  property  was  a 
rescission  of  the  contract  between  them. 
Campbell  v.  HIcIcoIe,  140  Pa.  290,  21  Atl.  362; 
Scott  v.  Hough,  151  Pa.  630,  25  Ati.  123;  Sea- 
nor  V.  McLaughlin,  165  Pa.  150,  30  Atl.  717, 
32  L.  B.  A.  467.  If  the  appellees  elected  to 
treat  the  agreement  as  void,  as  they  did, 
nothing  la  to  be  found  in  it  and  nothing 
was  developed. at  the  trial,  to  Justify  their 
keeping  the  appellant's  money.  The  moment 
they  exercised  their  option  to  treat  the  agree- 
ment as  void,  and  to  rescind  their  contract 
with  the  appellant,  he  was,  in  the  absence 
of  anything  shown  to  the  contrary,  entitled 
to  get  back  what  he  had  paid.  When  they 
rescinded  the  agreement  they  could  no  long- 
er derive  any  benefit  directly  or  indirectly, 
from  it  (Sanders  v.  Brock,  230  Pa.  609,  79 
Atl.  772);  and  they  were  bound  to  place 
the  plaintiff  in  statu  quo  by  returning  the 
purchase  money  which  they  had  received 
from  him. 

In  contending  that  the  entry  of  Judgment 


against  the  appellant  in  tiie  amicable  actloo 
of  ejectmoit  was  a  complete  adjudication 
of  the  rights  of  the  parties  to  the  contrart 
and  that  he  cannot  therefore  recover  back 
what  he  paid  on  account  of  tlie  purcliase 
money,  counsel  for  appellees  overlook  the 
plain  terms  of  the  agreement  Big^ned  bj 
them.  They  had  the  right  as  already  ob- 
served, to  enforce  payment  of  tbe  balance 
of  the  purchase  money;  but  they  expressly 
reserved  to  themselves  another  right — to 
treat  the  agreement  as  void — with  no  right, 
however,  if  they  should  so  treat  it  to  keep 
what  the  appellant  had  paid  them  on  it 
The  rights  of  each  of  the  parties  must  be 
found  in  the  agreement,  and,  in  the  absence 
of  anything  therein  authorizing  the  appel- 
lees to  treat  as  forfeited  to  them  the  pur- 
chase money  which  the  apppellant  paid  them, 
and  which  they  ficcepted  from  him  before 
they  undertook  to  rescind  after  they  lud 
the  right  to  do  so,  their  claim  to  retain  it 
is  no  more  favored  by  the  law  than  In  equi- 
ty. Even  if  they  had  resold  the  property  at 
a  loss,  they  could  not  have  retained  oat  of 
the  moneys  paid  them  by  the  appellant  more 
than  sufiiclent  to  reimburse  them  for  tlM 
loss  sustained. 

After  directing  a  verdict  for  the  plaintiff, 
the  court  entered  Judgment  for  the  defend- 
ants under  the  act  of  AprU  22,  1905  (P.  L. 
286),  and  cited  Jones  v.  Scott,  209  Pa.  177, 
58  AtL  281,  as  authority  for  doing  so.  A 
very  different  question  was  presented  in  tbat 
case,  and  it  has  no  bearing  upon  the  ques- 
tion which  was  before  the  court  below,  and 
is  now  before  us  on  this  appeaL  All  that 
was  there  decided  was  that  the  court  below 
had  not  erred  In  opening  a  Judgment  entered 
against  Scott  in  an  amicable  action  of  eject- 
ment, and  restoring  to  him  pos8eBsi<Mi  of 
the  premises  upon  his  paying  the  iMUanoe 
of  the  purchase  money,  counsel  fees,  and 
costs.  In  the  opinion  of  Mr.  Justice  Dean, 
the  reasons  are  stated  which  Justified  tlie 
equitable  interference  by  the  coiurt.  This 
appellant  asked  for  no  relief  from  the  Judg- 
ment and  execution  against  him  in  the  ami- 
cable action  of  ejectment  He  acquiesced  In 
what  the  appellees  did  under  their  right  to 
treat  the  agreement  as  void;  and  he  was 
bound  to  do  so,  for  such  was  the  agreement 
Iietween  them.  All  that  the  appellant  now 
asks  is  that  as  the  appellees  elected  to  treat 
as  void  their  agreement  to  sell  him  the  lot 
of  ground,  they  return  to  him  what  he  paid 
them  on  account  of  the  purchase  mmiey. 
and  to  this  he  is  entitled.  The  assignments 
of  error  are  sustained,  the  judgment  Is  re- 
versed, and  the  record  remitted,  with  direc- 
tion that  Judgment  be  entered  for  plaintiff 
on  the  verdict 
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GOUIiD  et  al.  ▼.  RANDAL. 
(Snpreme  Court  of  Pennsylvania.    Jnly  6, 1911.) 

1.  Judgment     (i     747*)— Oonolusivbness— 

JUDOHENT   G0NCLT7SITX. 

Where  in  eiectment  plaintiff  daims  title 
tlirough  a  sheriff's  sale  on  a  judinnent,  and  the 
defendant  claims  that  the  plaintiff's  title  is  de- 
fective, in  that  the  bond  on  which  the  judgment 
was  entered  was  void  because  the  mortgaze^  ac- 
companying it  was  invalid,  that  the  venditioni 
exponas  on  which  the  sale  was  made  was  void 
because  of  its  issuance  after  the  death  of  the 
defendant  without  notice  to  his  legal  represent- 
ative, and  that  the  trial  court  had  no  jurisdic- 
tion of  the  action  of  ejectment  becanse  of  Act 
April  20.  1005  fP.  I*  239),  defining  the  rights 
and  liabilities  of  parchasers  of  realty  at  judi- 
cial sales  and  of  persons  then  in  possession 
thereof,  and  a  verdict  is  rendered  for  plaintiff, 
defendant  is  not  thereafter  entitled  to  have  the 
judgment  on  the  bond  opened  by  a  court  of  equi- 
ty and  proceedings  thereon  declared  void  and 
tbe  sheriff's  deed  canceled  and  the  judgment  on 
the  bond  stricken  off,  nor  to  require  the  admin- 
istrator of  the  defendant  to  make  defense  to 
tbe  judgment. 

[£<d.  Note.— E\>r  other  cases,  see  Judgment, 
Dec.  Dig.  i  747.*J 

2.  JxrooMBWT  (I  70*)— Conclusiveness. 

In  ejectment,  where  plaintiff  claims  title 
nnder  a  sheriff's  sale  on  a  judgment  on  a  bond, 
the  trial  court  properly  refused  to  permit  an 
attack  on  the  judgment  in  the  absence  of  any 
allegations  that  it  was  collusive  or  intended  to 
defraud  complainant,  since  a  third  party  has 
no  right  to  attack  a  judgment  entered  on  a 
warrant  of  attorney  either  directly  or  collatei^ 
ally  in  the  absence  of  such  allegations. 

(£:d.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  70.*] 

8.   JUDGMCWT     (i     70*)— CONBICSSION— SBTTINQ 

Abide. 

A  judgment  entered  on  a  warrant  of  attor- 
ney has  all  the  qualities  and  effect  of  a  judg- 
ment entered  on  a  verdict  after  a  trial,  until  it 
has  been  set  aside  or  reversed  in  an  appropriate 
proceeding  instituted  for  the  purpose. 

[E3d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Di«.  {{  101-108 ;  Dec  Dig.  {  70.*] 

4.   JUDOMEira    (I    460*)— E}QUITABLE    RELIEF— 

Laohks. 

A  judgment  will  not  'be  opened  at  the  in- 
stance of  the  administrator  nine  years  after  its 
rendition,  where  the  judgment  has  been  col- 
lected by  execution  and  title  to  real  estate  would 
be  invalidated  by  the  opening  or  setting  aside 
of  the  judgment 

[Hid.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  863-866;    Dec.  Dig.  i  456.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  In  equity  by  Isador  M.  Gotild  and 
another  against  Harry  L.  Randal.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MBSTRBZAT,  POTTER,  and  MOSCHZISK- 
ER,  JJ. 

V.  onpln  Robinson  and  B.  I.  De  Toung,  for 
appellants.  Stanly  Folz  and  Leon  H.  Folz, 
for  appellee. 

MESTRBZAT,  J.  [1]  We  must  affirm  this 
decree  or  reverse  onr  Judgment  In  Randal  v. 


Gonid,  226  Pa.  42,  73  Atl.  986.  That  was  an 
action  of  ejectment  for  the  real  estate  Involv- 
ed In  this  controversy,  and  was  brought  In  the 
court  of  common  pleas  No.  2  of  Philadelphia 
county  by  the  defendant  in  this  proceeding 
ngalnst  Gould,  the  plaintiff,  who  filed  this  Mil. 
The  plaintiff  in  the  ejectment  suit  claimed 
title  through  a  sherlfTs  sale  made  on  tbe 
judgment  In  which  Mary  C.  Bell,  wife  of 
Alonzo  Bell,  was  the  defendant  The  defend- 
ant claimed  title  through  Mary  C.  Bell  by  a 
deed  from  Alfred  F.  Fisher,  who  was  the 
grantee  of  Mary  0.  Bell  and  her  husband.  The 
judgment  on  which  the  sherllTs  sale  was  made 
was  entered  about  two  years  after  the  convey- 
ance of  the  property  by  the  Bells  to  Fisher; 
but  on  the  trial  of  the  ejectment  the  plaintiff 
allied  and  the  Jury  found  that  the  sale 
of  the  Bells  to  Fisher  was  made  to  cheat  and 
defraud  Randal,  and  to  hinder,  delay,  and 
defraud  him  In  the  collection  of  the  debt  due 
him  from  Mary  C.  B^,  and  that  Gould  took 
title  to  the  property  with  notice  and  knowl- 
edge of  the  fraudulent  character  of  the  con- 
veyance. Gould  contended  that  Randal's 
title  was  defective,  and  set  up  as  a  defense 
that  the  bond  of  Mary  C.  Bell  on  which  the 
judgment  was  entered  In  common  pleas  No. 
5  of  Philadelphia  county  was  void  becanse 
the  mortgage  accompanying  tt  was  a  nullity, 
that  the  vend.  ex.  on  which  the  sale  was 
made  by  the  plaintiff  was  void  because  It 
was  Issued  after  the  death  of  Mary  G.  Bell 
without  notice  to  her  legal  representative, 
and  that  the  trial  court  had  no  jurisdiction 
because  of  the  remedy  provided  by  the  Act 
of  AprU  20,  1005  (P.  L.  239).  The  Judgment 
In  that  case  In  favor  of  the  plaintiff,  affirmed 
by  this  court.  Judicially  determined  that  these 
defenses  were  Insufficient  to  defeat  Randal's 
title  to  the  premises  In  controversy.  This 
Judgment  concludes  Gould  not  only  as  to 
matters  relied  on  by  him  to  defeat  the  ac- 
tion, but  also  as  to  all  other  matters  of  which 
he  could  have  availed  himself  as  a  defense  to 
the  ejectment  Schwan  v.  Kelly,  173  Pa.  65, 
33  AU.  1107 ;  Dutton's  Est,  208  Pa.  360,  57 
AtL719. 

The  present  proceeding  Is  a  bill  filed  by 
Gould  against  Randal  while  the  ejectment 
was  pending,  and  prays  that  the  Judgment 
entered  in  common  pleas  No.  6  on  the  bond 
given  by  Mary  C.  Bell  to  Randal  be  opened 
and  that  all  proceedings  thereon  be  declared 
void ;  that  the  sherllTs  sale  made  thereon  be 
set  aside  and  the  sherlfTs  deed  be  canceled ; 
that  the  Judgment  be  stricken  off ;  that  Gould 
be  authorized  to  make  defense  to  the  Judg- 
ment ;  and  that  Mary  C.  Bell's  administrator 
be  required  to  make  defense  to  the  Judgment 
The  reasons  and  grounds  set  forth  In  the  bill 
In  support  of  the  relief  prayed  for  are  sub- 
stantially the  same  as  those  set  up  by  Gould 
as  a  defense  In  the  ejectment  suit  The  mat- 
ters sought  to  be  litigated  In  this  proceeding 
have  been  determined  In  an  action  between 
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the  same  parties  In  a  conrt  of  competent  Ju- 
risdiction and  are  tberefore  res  adjudlcata. 
The  validity  of  Randal's  title  to  the  prem- 
ises In  question  was  at  issue  in  the  ejectment 
suit  His  title  depended  upon  the  validity  of 
the  bond  of  Mary  C.  Bell  and  the  Judgment 
entered  thereon,  and  the  subsequent  sheriff's 
sale  by  which  the  title  was  vested  in  RandaL 
These  matters  were  adjudicated  in  that  ac- 
tion, and  the  Judgment  is  conclusive  as 
against  Gould.  The  present  bill  raises  the 
same  issues  and  for  the  same  purpose,  to  wit, 
to  defeat  Randal's  title  to  the  real  estate  in 
controversy.  Gould  had  his  day  in  court  in 
the  ejectment  suit  and  bis  rights  adjudicated 
as  to  every  question  raised  in  this  bill,  and 
therefore  the  learned  court  committed  no 
error  in  dismissing  the  bill  on  the  ground 
that  "the  present  proceeding  is  an  effort  to 
retry  in  a  court  of  equity  a  cause  already  de- 
termined in  a  court  of  law." 

[2]  The  api>ellant  lays  stress  on  the  fact 
that  on  the  trial  of  the  ejectment  case  in 
common  pleas  No.  2  the  court  would  not  per- 
mit the  Judgment  entered  in  common  pleas 
No.  6  by  Bandal  against  Mrs.  Bell  on  which 
the  real  estate  was  sold  to  be  attaclied.  This 
was  clearly  right.  It  is  not  alleged  that  the 
Judgment  was  collusive  or  was  entered  to  de- 
fraud Gould,  and  hence  he,  as  a  third  party, 
has  no  right  to  attack  it  either  directly  or 
collaterally.  Drexel's  App.,  6  Pa.  272.  If, 
however,  Gould  had  any  standing  to  attack 
Randal's  Judgment  against  Mrs.  Bell  on  any 
ground  whatever,  except  for  fraud  or  collu- 
sion which  is  not  alleged,  he  could  not  do  so 
in  the  ejectment  suit 

[S]  The  Judgment  was  entered  by  virtue  of 
a  warrant  of  attorney,  and  until  set  aside  or 
reversed  in  an  appropriate  proceeding  insti- 
tuted for  the  purpose  it  had  all  the  qualities 
and  effect  of  a  Judgment  entered  on  a  verdict 
after  a  trial.  Braddee  v.  Brownfleld,  4 
Watts,  474;  Montague  v.  McDowell,  99  Pa. 
265.  It  is  wholly  immaterial  that  the  Judg- 
ment was  entered  in  common  pleas  No.  6  and 
not  in  common  pleas  No.  2,  where  the  eject- 
ment suit  was  being  tried.  It  was  as  conclu- 
sive on  Gould  in  the  latter  court  as  in  the 
court  In  which  it  was  entered — ^It  was  not 
the  subject  of  collateral  attack  in  either 
eourt. 

[4]  The  Judgment  of  Randal  against  Bell 
being  valid  and  subsisting  and  ripe  for  exe- 
cution, the  plaintiff  had  the  right  to  enforce 
payment  by  execution  process.  This  he  did, 
and  it  resulted  in  the  sale  by  the  sheriff  of 
the  defendant's  real  estate  which  the  plaintiff 
in  the  writ  purchased  and  for  which  he 
brought  the  ejectment  To  sustain  his  title 
he  was  compelled  to  rely  on  the  regularity 
and  legality  of  the  proceedings  on  his  Judg- 
ment, which  therefore  became  an  issue  in 
that  action  and  was  finally  and  conclusively 
adjudicated  by  the  Judgment  of  this  court 
entered  in  that  casa 


Randal's  Judgment  against  Mrs.  Bell  was 
entered  on  May  8,  1902,  and  laches  now  pre- 
vent her  administrator  from  attacking  its 
validity.  After  the  lapse  of  so  many  years 
and  the  collection  of  the  Judgment  by  execu- 
tion process,  it  is  too  late  to  invoke  the  equi- 
table powers  of  the  court  to  open  or  strike  it 
off  and  thereby  Invalidate  the  title  to  real 
estate  depending  on  its  validity. 

The  bill  in  equity  to  open  the  Judgment  and 
set  aside  the  proceedings  thereon,  subse- 
quently prosecuted  to  a  final  decree,  was 
pending  at  the  time  the  same  relief  on  the 
same  facts  was  asked  by  a  petition  present- 
ed to  the  law  side  of  the  court  The  plaintifl 
could  not  maintain  both  proceedings  at  the 
same  time,  and  therefore  the  court  did  not 
err  in  refusing  the  petition.  Freeman  v.  Laf- 
ferty,  207  Pa.  32,  56  Ati.  230;  Mellerio  v. 
Freeman,  211  Pa.  202,  60  AtL  735. 

The  order  refusing  the  petition  to  opoi  the 
Judgment  is  affirmed,  as  is  also  the  decree 
dismissing  the  bill  in  equity. 


RIFFERT  et  al,  v.  LEHIOH  VAIiLET 
C30ALCX). 

(Supreme  Conrt  of  Pennsylvania.     July  6, 
1911.) 

1.  EXKCUTOBS  AKD  ADMINISTBATOBS  (i   454*)— 

Execution— Salib—Waivkb  of  lEKKOTrLAai- 

TIES. 

Where,  after  a  writ  of  venditioni  exponas 
has  been  issued  and  stayed,  an  administrator  d. 
b.  n.  c.  t.  a.  is  substituted  as  defendant  and  he 
permits  a  pluries  writ  to  be  issued  and  the 
property  to  be  sold  by  the  sheriff  and  a  sberiflTi 
deed  to  be  executed  and  acknowledged,  he  wuves 
such  irregularities  affecting  innocent  pnrchasen 
at  the  sale  as  that  the  executor  of  defendant 
was  the  substituted  defendant  at  the  time  tbe 
fieri  facias  was  issued,  though  he  had  prerionsly 
renounced  as  executor. 

[Ed.    Note.— For  other  cases,   see   Eixecutois 
and  Administrators, , Dec.  Dig.  {  454.*] 

2.  ExEcirriON  (I  247*)— Sal»— Sbttinq  Asmi 

— EVIDEWCB. 

An  attack  on  a  sheriff's  sale,  in  an  action 
of  ejectment  60  years  after  the  sale  because  tbe 
purchaser  liad  been  an  assignee  for  creditors  of 
the  defendant  in  execution,  will  not  be  sustained, 
where  there  is  no  evidence  that  the  purchaser 
had  ever  accepted  under  the  deed  of  assignment 
or  knew  that  he  was  named  therein. 

[Ed.   Note.— For  other  cases,  see  Execation. 
Dec.  Dig.  8  247.*] 

3.  Ejectment  (§  95*)  —  Evidence  —  Writ  or 
Execution. 

Where  defendants  in  ejectment  rdy  on  a 
sheriff's  deed  executed  and  recorded  60  yeart 
before  the  commencement  of  the  action,  the  fact 
that  one  of  the  writs  of  execution  cannot  be 
found  does  not  defeat  their  title,  where  the  rec- 
ord shows  that  the  writ  was  issued. 

[Ed.   Note. — For  other  cases,  see   ElJectment 
Dec.  Dig.  i  95.*] 

4.  Execution  (S  315*)— Saxb— Cohvetarct- 
Recobd. 

That  no  minute  of  the  acknowledgment  of 
a  sheriffs  deed,  recorded  in  the  sheriff's  deed 
book   in   1840,   appears  in   the   common   pleas 
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minutes  of  that  year,  does  not  affect  the  title 
thereunder. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  S  315.*] 

Appeal  from  Court  of  Common  Pleas, 
Northumberland  County. 

BQectment  by  John  R.  RIffert  and  others 
against  the  Lehigb  Valley  Coal  Company. 
E^om  a  Judgment  for  defendant,  plaintlfCs 
«ppeaL    Affirmed. 

lijectment  for  land  In  Mt.  Carmel  town- 
ship. At  the  trial  the  court  charged  as 
follows: 

"The  plalntUfa  In  this  case,  numbering 
nearly  a  hundred,  are  the  heirs  of  Valen- 
tine Brobst,  deceased.  Valentine  Brobst  liv- 
ed In  the  early  part  of  the  last  century,  and 
op  to  Us  death,  which  occurred  on  March  18, 
1837,  In  the  dty  of  Reading,  Berks  county, 
this  state,  and  owned  large  tracts  of  land 
In  several  counties,  among  others  the  tract 
of  land  for  which  this  action  of  ejectment 
lias  beoi  brought  He  owned  that  tract  of 
land  from  1816  up  to  the  time  of  his  death. 

"On  October  26,  1835.  one  WlUlam  SIItIs 
entered  In  this  court  a  Judgment,  by  confes- 
sion, against  Valentine  Brobst,  which  Judg- 
ment was  for  14,500,  real  debt  No  steps 
were  taken  towards  the  collection  of  this 
Judgment  by  execution  prior  to  the  death  of 
Valentine  Brobst 

"February  16,  1837,  three  days  more  than 
a  month  before  his  death,  Valentine  Brobst 
made  an  assignment  for  the  benefit  of  cred- 
itors to  William  SilTis  and  another.  Al- 
though proceedings  were  subsequently  had 
under  the  deed  of  assignment,  as  shown  by 
the  records  of  the  Berks  county  courts,  this 
assignment  made  in  Berks  county  and  there 
recorded  (Berks  county  having  Jurisdiction 
of  their  accounts),  etc.,  yet  it  nowhere  ap- 
pears that  William  Silvls  ever  accepted  the 
trust  under  this  assignment,  or  that  he  ever 
knew  that  be  was  one  of  the  assignees 
named  therein.  William  Silvls,  the  plaintiff 
in  tbe  Judgment,  about  which  I  have  Just 
spoken,  lived  in  Northumberland  county, 
many  miles  distant  from  Reading  and  in 
those  days  a  long  Journey. 

"Valentine  Brobst  died  testate,  and  one  of 
the  executors  of  his  will  was  a  man  by  the 
name  of  Kelm.  Keim  never  took  out  letters 
testamentary,  as  appears  from  tbe  records 
of  tbe  orphans'  court  of  Berks  county;  but, 
by  a  paper  dated  AprU  18,  1838,  renounced 
tbe  trust  When  this  paper  was  filed  does 
not  appear,  but  one  Samuel  S.  Jackson  was 
granted  letters  de  bonis  non  cum  testamento 
annezo  on  May  23,  1838.  Notwithstanding 
Keim  had  never  taken  out  letters  testamen- 
tary, on  April  23,  1838,  be  was  substituted  as 
executor  In  the  case  of  William  Silvls  t. 
Valentine  Brobst,  tbe  Judgment  I  spoke  of 
a  few  moments  ago.  This  substitution  was 
by   agreement  of  one  Dunn,  acting  as  at- 


torney for  Kelm,  executor,  and  is  dated 
April  16,  1838;  tbe  agreement  for  substitu- 
tion antedating  the  renunciation  by  two  days. 
The  Judgment  then  stood  William  Silvls  v. 
Keim,  Executor  of  Brobst 

"On  May  10,  1838,  a  writ  of  fieri  facias 
was  issued.  That  writ  was  stayed.  On 
May  17,  1838,  an  alias  writ  of  fieri  facias 
was  Issued,  and  under  that  writ  condemna- 
tion and  inquisition  proceedings  were  had 
and  the  land  condemned.  On  September  10, 
1838,  a  writ  of  venditioni  exponas  was  Issued, 
which  was  stayed  by  plaintiff's  attorney.  On 
September  25,  1839,  a  plurles  venditlpnl  ex- 
ponas issued;  an  alias  in  the  meantime  having 
been  issued  and  stayed.  Up  to  this  time  the 
Judgment  stood  and  all  tbe  proceedings  there- 
on, SUvls  V.  Kelm,  Executor.  On  November 
30,  1839,  Samuel  S.  Jackson,  administrator, 
etc.,  was,  by  agreement  substituted.  January 
29,  1840,  the  third  plurles  venditioni  exponas 
was  Issued,  the  second  having,  in  the  mean- 
time been  stayed,  and  under  this  the  lands 
levied  upon  were  sold  (among  which  was  the 
land  in  suit  In  this  case)  to  William  SUvls  for 
the  sum  of  $9,800.  Tbe  sheriff's  deed  was 
duly  acknowledged.  This  sheriff's  title  to 
Silvis  became  and  Is  now  vested  in  the  de- 
fmdant  in  this  case. 

[1]  "It  is  contended  by  the  plaintiffs  that 
this  sheriff's  sale  was  void,  first  because 
there  was,  as  they  allege,  no  personal  repre- 
sentative of  tbe  dead  defendant  on  record. 
He  had  not  been  brought  Into  court  and  was 
not  upon  the  record  at  the  time  the  fieri  fa- 
cias Issued  and  at  the  time  of  the  inquisi- 
tion and  condemnation  of  the  land.  Tbe  rec- 
ord itself  is  regular.  We  only  know  from 
proof,  introduced  here  upon  trial  dehors 
the  record,  that  Kelm  had  never  accepted  the 
trust  Imposed  upon  him  by  the  will  of  Val- 
entine Brobst  He  was  named  in  the  will 
as  one  of  the  executors  of  Valentine  Brobst 
He  was  substituted  by  an  agreement  of  an 
attorney  acting  for  him;  but  there  is  notb- 
Ing  in  the  case  to  show  that  there  is  any 
irregularity  in  this  record  which  was  brought 
to  the  knowledge  of  Silvls,  the  purchaser 
at  the  sberilTs  sale,  and  we  believe  that  the 
irregularity  cannot  affect  his  title 

"But  subsequent  to  tbe  condemnation  pro- 
ceedings before  the  sale,  namely,  before  the 
second  and  third  plurles  writs  of  venditioni 
exponas  Issued,  Jackson,  the  duly  appointed 
administrator  with  the  will  annexed,  was 
substituted  and  came  upon  the  record  as 
defendant  by  agreement  He  was  a  party 
to  tbe  record,  etc.,  at  the  time  of  the  shertfrs 
sale  and  tbe  acknowledgment  of  the  deed  by 
tbe  sheriff. 

"We  are  of  the  opinion  that  under  the  au- 
thorities cited,  especially  Diese  v.  Fackler,  58 
Pa.  109,  and  Spragg  v.  Shrlver,  25  Pa.  282, 
64  Am.  Dec.  608,  be  will  be  held  to  have 
waived  any  irregularities  that  would  nffect 
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an  Innocent  purchaser,  if  there  were  any 
that  had  theretofore  taken  place  in  the  pro- 
ceedings. Be  could  have  taken  a  rnle  and 
have  had  the  BheriCTs  sale  set  aside  on  ac- 
count of  the  irregularities  that  are  now 
here  alleged,  and  no  doubt  if  be  had  done 
so  the  sale  would  have  been  set  aside.  If  he 
stood  by  and  permitted  the  sale  to  go  on 
and  the  sheriff's  deed  to  be  acknowledged, 
the  title,  taken  by  an  innocent  purchaser, 
cannot  be  affected  by  these  irregularities, 
which  should  have  been  taken  advantage  of 
before,  and  wtiich  the  acknowledgment  of  the 
sherifPs  deed  cured. 

[2]  "There  is  complaint,  on  the  part  of 
the  plaintiffs,  that  Silvis  became  a  purchaser 
at  this  sale.  They  say  that  was  in  fraud 
of  the  rights  of  their  ancestors,  the  then 
heirs  of  Valentine  Brobst,  because  he  was 
one  of  the  assignees  named  in  the  deed  of 
assignment,  about  which  I  have  spoken. 
The  party  who  alleges  fraud  must  prove  it 
There  is  not  a  particle  of  evidence,  as  I  have 
said,  that  he  ever  accepted  under  this  deed 
of  assignment  or  even  knew  be  was  named 
therein,  and  courts  and  Juries  are  not  per- 
mitted to  lightly  Infer  fraud,  and  in  this 
case  you  would  have  to  find  It  without  any 
evidence,  which  is  not  permitted. 

[3]  "Another  complaint  is  that  one  of  the 
writs  of  execution  cannot  be  found.  Very 
naturally  the  papers.  In  a  case  where  they 
were  so  multitudinous  as  in  this  case,  would 
be  lost  in  such  a  long  lapse  of  time,  and  it 
is  no  surprise  ttiat  they  are  not  to  be  found. 
The  record  shows  that  tbey  were  issued,  and 
that  is  sufficient 

[4]  "Another  complaint  is  that  there  is 
no  minute  of  the  acknowledgment  of  the  deed 
in  the  common  pleas  minutes  of  April  term, 
1840.  There  is  a  minute  of  the  acknowledg- 
ment of  the  deed  contained  in  the  book  called 
the  sheriff's  deed  book,  and  the  minute  is  in 
due  form,  signed  by  the  prothonotary.  We 
know  of  no  law  that  will  compel  a  prothono- 
tary to  keep  hi^  minutes  all  in  one  book,  or 
that  will  prevent  him  keeping  the  minutes  of 
the  court  in  a  book  which  may  be  termed  and 
labeled  on  the  back  thereof  'Sheriff's  Deed 
Book.'  Some  16  or  16  deeds  were  acknowl- 
edged that  April  term,  as  shown  by  the  min- 
utes and  record  of  the  acknowledgment  con- 
tained in  this  sheriff's  deed  book,  or  this  so- 
called  sheriff's  deed  book,  and  very  few,  if 
any  of  them,  are  minuted  in  the  regular  com- 
mon pleas  minute  book  of  that  date.  We 
tblnk  that  the  law  has  been  complied  with 
In  the  minute  contained  in  the  sherUTs  deed 
book. 

"We  have  come  to  the  conclusion  that  this 
sale  was  regular  on  its  face,  that  there  was 
no  notice  to  bidders  and  buyers  of  any  Ir- 
regularity, and  that  Silvis  took  a  good  title 
to  these  lands.  Silvis  and  those  who  claim 
under  him  have  paid  the  taxes  on  these  lands 
from  1840,  from  the  time  of  this  sheriff's 


sale,  down  to  the  present  time.  Tbey  took 
possession  of  the  land  back  in  the  fifty's  or 
sixty's  and  evoi  earlier  than  that  built  soue 
houses  on  them,  as  the  evidence  shows,  and 
collected  rents.  The  houses  have  been  occu- 
pied from  1854  to  the  present  time,  and  the 
rents  have  been  paid  over  to  the  Lehigh  Val- 
ley Coal  Company,  the  present  owners.  They 
have,  during  all  these  years,  been  collecting 
the  royalties  for  sand  and  stone,  and  other 
improvements  have  been  put  upon  the  prop- 
erty. 

"Even  though  it  were  to  be  determined 
that  the  Silvis  title  was  void,  yet  we  believe 
that  the  plaintiffs  at  this  late  day,  after  the 
lapse  of  more  than  €0  years,  would  not  be 
permitted  to  come  in  and  assert  title.  How- 
ever that  may  be,  we  feel  confident  that  Sil- 
vis took  a  valid  title,  and,  of  course,  it  is  ad- 
mitted that  this  sheriffs  sale  was  regular 
and  the  sheriff's  vendee  took  good  title,  and 
therefore  the  plaintiffs  cannot  recover.  The 
only  thing  for  you  to  do,  gentlemen  of  the 
jury,  is  to  return  a  verdict  in  favor  of  the 
defendant" 

Verdict  and  judgment  for  defendant 
Plaintiffs  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZISK- 
ER,  JJ. 

George  B.  Relmensnyder,  James  Scarlet 
'George  M.  Lutz,  and  George  H.  Neff,  for  ap- 
pellants. D.  W.  Kaercher,  S.  P.  Wolverton, 
Jr.,  and  P.  W.  Wheaton,  for  appellee. 

PER  CURIAM.  The  facts  developed  at 
the  trial  fully  appear  in  the  charge  of  the 
learned  trial  judge^  and  they  warrant  his 
direction  of  a  verdict  for  the  defaidant 

The  Judgment  is  affirmed. 


COMMONWEALTH  t.  LEE. 

(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

Chiminai,  Law  (|  570*)— iNaANiTT  as  a  De- 
fense. 

To  establish  the  defense  of  insanity,  the 
evidence  must  bo  preponderate  in  favof  of  in- 
sanity as  to  oveibalance  the  presumption  and 
proof  of  sanity. 

[B3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1285-1288;  Dec.  Dig.  { 
570.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 

George  Lee  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

At  the  trial  It  appeared  that  the  pris- 
oner, a  Chinaman,,  on  July  14,' 1908,  shot  and 
killed  Lee  Chit  another  Chinaman.  The  de- 
fense was  insanity.  A  large  number  of  ex- 
perts were  called  both  by  the  prisoner  and 
the  commonwealth,  and  their  testimony  was 
conflicting.  Verdict  of  guilty  of  murder  of 
the  first  degree,  upon  which  Judgment  of 
sentence  was  passed. 
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Argued  before  BROWN,  MESTRBZAT, 
POTTEB,  ELKIN,  and  MOSCHZISKER,  JJ. 

A.  S.  Ij.  Shields  and  Cornelius  Haggarty, 
Jr.,  for  appellant  Wm.  Eindlay  Brown,  Asst 
Dist  Atty.,  and  Samuel  P.  Botan,  Dist  Atty., 
tor  the  Commonwealtli. 

FEB  CTJBIAM.  The  defense  of  Insanity 
was  made  for  the  prisoner,  and  it  waB  on- 
aTaillDg.  The  sole  assignment  of  error,  ask- 
ing fbr  a  reversal  of  the  Judgment  passed  up- 
on him,  Is  to  that  portion  of  the  charge  of 
the  learned  trial  Judge  in  which,  in  com- 
menting on  the  defense  of  insanity,  he  said: 
"It  is  the  duty  of  the  prisoner,  or  some  one 
In  his  behalf,  hia  counsel,  to  satisfy  you  by 
evidence  and  by  appropriate  argument  tliat 
this  man  was  in  such  a  state  of  mind  at 
the  time  the  act  was  committed  that  he  is 
not  to  be  held  responsible  for  what -he  did. 
He  is  ttonnd  to  show  you  by  snch  amount 
of  evidence,  a  preponderating  amount  of  evi- 
dence, tlut  is,  an  overbalancing  amount 
of  evidence,  when  taken  in  connection  with 
the  evidence  on  the  other  side  and  taken  in 
connection  with  the  presumption  of  sanity, 
as  will  satisfy  you,  as  reasonable  men,  as 
Intelligent  men,  that  this  man  did  not  know 
wlmt  he  was  about;" 

This  was  a  strictly  correct  instruction. 
EMdence  of  insanity,  set  up  in  defense  of 
one  charged  with  a  crime,  must  be  prepon- 
derating when  weighed  against  the  presump- 
tion of  sanity  and  the  evidence  of  the  com- 
monwealth in  support  of  it  While  we  have 
repeatedly  held  that  it  is  error  to  instruct 
the  Jury  that  the  evidence  of  insanity  must 
clearly  preponderate,  that  Insanity  must  be 
dearly  proved,  and  the  Jury  fully  satisfied  of 
It,  we  have  as  often  said,  and  as  late  as 
Com.  V.  Lee,  226  Pa.  283,  75  AtL  411,  that 
It  must  preponderate,  and,  when  it  so  pre- 
ponderates, it  overbalances  the  presumption 
and  proof  of  sanity.  The  words  are  synony- 
mous. Without  overbalancing  evidence  (ft 
Insanity,  the  presumption  of  sanity  stands. 

The  assignment  of  error  is  overruled,  the 
Judgment  is  affirmed,  and  the  record  remit- 
ted for  the  purpose  of  execution. 


QUADS  T.  COLUMBIA  ft  POBT  DEPOSIT 
BY.  CO. 

(Snpreme  Conrt  of  Fiennsylvanla.    July  0, 
1911.) 

1.  ElminnfT  Dovain  (|  153*>— Oompenbatior 
— Pkbsons  E}N'nTLBD  —  Vekdob  and  Pub- 

CEASEB. 

Damages  awarded  in  condemnation  proceed- 
ings belong  to  the  owner  at  the  time  of  the 
appropriation,  and  not  to  a  subsequent  purchas- 
er, in  the  absenoe  of  anything  to  show  such  an 
Intent 

[Ed.  Not*.— For  other  cases,  we  Ekninent  Do- 
main, Cent  Dig.  II  407-416:  Dec.  Dig.  |  153.*] 


2.  EuiNENT  Domain  ({  293*)  —  Pboceeoinob 
TO  Assess  Coupenbatior  —  Issues  and 
Pboof. 

Where  the  purchaser  of  land  subsequent  to 
the  filing  of  a  bond  in  condemnation  proceedings 
by  a  railroad  company  Institutes  proceedings 
against  tlie  railroad  company  to  assess  damages 
and  avers  that  the  land  injured  was  his  prop- 
erty at  the  time  the  injury  was  committed,  and 
this  is  contradicted  by  proof  at  the  trial,  he 
cannot  introduce  evidence  of  an  assignment  of 
the  damages  by  hia  vendor  without  an  amend- 
ment of  the  pleading  to  allege  such  assignment 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  S  2»3.»] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  Christian  F.  Quade  against  the 
Columbia  &  Port  Deposit  Ballway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

The  court  charged  as  follows:  "In  this 
case  the  land  in  question  was  taken  on 
March  19,  1907;  that  being  the  day  upon 
which  the  bond  was  filed  and  approved  in 
this  court.  The  property  was  not  conveyed 
to  the  present  plaintiff,  Christian  F.  Quade, 
until  March  29tb,  or  two  weeks  afterwards. 
When  it  was  conveyed  to  him,  It  was  con- 
veyed subject  to  what  the  railroad  company 
had  taken,  and  subject  to  their  rights  under 
their  bond,  and,  if  any  injury  was  done  to 
the  property  by  reason  of  the  railroad  com- 
pany having  taken  one-tenth  of  an  acre  of 
It,  it  was  an  injury  to  Frederick  F.  Quade, 
the  former  owner.  The  damages  that  he 
would  be  entitled  to  are  personal,  and  do  not 
run  with  the  land,  so  that  a  subsequent  own- 
er had  no  standing  to  recover  any  damages 
for  the  taking  of  that  land.  We  are  there- 
fore bound  to  instruct  yon  tliat  under  the 
law  and  the  evidence  your  verdict  must  be 
for  the  defendant."  Verdict  'and  Judgment 
for  defendant    Plaintiff  appealed. 

Argued  before  BBOWN,  MESTREZAT, 
POTTEB,  ELKIN,  and  M08CHZISKEB,  JJ. 

B.  F.  Davis,  for  appellant  W.  U.  Hensel, 
for  appellee. 

ELKIN,  J.  The  learned  trial  Judge  In 
refusing  the  motion  for  a  new  trial  in  a 
concise  statement  summed  up  the  whole  sit- 
uation, and  disposed  of  the  contentions  of 
appellant  in  the  following  paragraph:  "How- 
ever, in  any  aspect  of  the  case,  we  do  not 
think  the  plaintiff  is  entitled  to  a  verdict  If 
he  bases  bis  claim  on  the  injury  be  has  sus- 
tained to  his  business  or  as  lessee,  we  an- 
swer that  the  Issue  did  not  make  that  a  ques- 
tion for  the  Jury,  nor  was  there  a  scintilla 
of  testimony  to  support  it  If  he  bases  bis 
claim  on  the  ownership  of  the  land  taken, 
we  answer  that  he  was  not  the  owner  of  any 
that  was  taken.  If  he  bases  his  claim  on 
the  assignment  we  answer  that  was  not  a 
question  which  the  Jury  was  sworn  to  try, 
and  the  whole  proceeding  from  the  petition 
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to  the  appointment  of  Tlewers  shows  It  was 
not  to  recover  the  damages  by  the  plaintiff, 
as  Frederick  Quade's  assignee."  This  con- 
troversy started  as  a  condemnation  proceed- 
ing to  assess  damages  for  land  appropriated 
under  the  right  of  eminent  domain  by  the 
appellee  company.  The  appellant  here,  after 
the  filing  of  the  bond  to  secure  the  damages, 
presented  his  petition  asking  for  the  appolnt- 
dient  of  viewers  to  assess  them.  The  view- 
ers were  appointed,  and  did  assess  the  dam- 
ages. From  the  report  of  the  viewers  appel- 
lant took  an  appeal  to  the  court  of  common 
preas.  An  Issue  was  framed  and  a  statement 
filed  in  which  it  was  averred,  inter  alia,  that 
"the  plaintiff  was  at  the  time  of  the  com- 
mitting of  the  iojorles  or  grievances  herein- 
after mentioned,  and  had  been  for  a  long 
time  previous  thereto,  and  now  is,  the  owner 
of  real  estate,  to  wit,  a  hotel  property,"  be- 
ing the  property  alleged  to  have  been  injured 
by  the  appropriation  of  the  right  of  way. 
At  the  trial  he  proved  himself  out  of  court 
by  introducing  evidence  showing  that  he  did 
not  own  the  land  at  the  time  of  the  appro- 
priation. Whether  this  was  a  mistake  of 
law,  or  of  fact,  we  do  not  Imow,  nor  does 
the  record  inform  us. 

[1]  It  is  settled,  however,  beyond  peradven- 
ture  of  doubt  that  upon  the  filing  and  ap- 
proval of  the  bond  the  title  to  the  right  of 
way  passed  to  the  appellee  company.  From 
that  time  the  grasp  of  the  owner  was  releas- 
ed from  the  property,  and  he  was  remitted 
to  recourse  upon  the  bond  for  such  damages 
as  he  may  have  sustained.  DUts  v.  Rail- 
road Co.,  222  Pa.  616,  71  Atl.  1072.  It  is 
equally  well  settled  that  damages  arising  by 
reason  of  the  taking  belonged  to  the  owner 
at  the  time  of- the  appropriation  and  do  not 
pass  to  a  subsequent  vendee,  in  the  absence 
of  anything  to  show  such  an  intent.  Losch's 
Appeal,  109  Pa.  72.  Such  damages  are  a 
personal  claim  of  the  owner  of  the  property 
at  the  time  the  injury  occurred,  and  do  not 
run  with  the  land  or  pass  by  a  deed  silent 
as  to  the  damages  resulting  from  such  a  tak- 
ing. It  is  perfectly  clear,  therefore,  that  ap- 
pellant failed  to  make  out  a  case  when  his 
proofs  showed  that  the  land  did  not  belong 
to  him  at  the  time  of  the  approprlatloa 
The  fact  that  he  subsequently  took  title  to 
the  property  by  a  deed  containing  no  men- 
tion of  the  appropriation,  or  of  any  claim  for 
damages  by  reason  thereof,  gave  him  no 
right  of  action  for  injuries  resulting  to  the 
prior  owner.  It  is  perfectly  clear,  therefore, 
that  up  to  this  iwint  appellant  failed  to 
make  out  a  case. 

[2]  He  relies  on  one  other  point  which 
must  be  considered.  After  the  taking  of  tes- 
timony at  the  trial  had  been  concluded,  dur- 
ing the  Interval  of  an  adjournment  of  court, 
appellant  secured  an  assignment  from  the 
prior  owner  of  his  claim  for  damages  which 


was  offered  in  evidence.  He  therefore  con- 
tends that  his  right  of  action  must  be  sus- 
tained on  this  ground.  To  do  so  ia  to  ignore 
the  pleadings  In  the  case.  Tlie  issue  was 
made  up  with  appellant  as  plaintiff  and  ap- 
pellee as  defendant  The  statemoit  averred 
that  the  land  injured  was  the  property  of 
plaintiff  at  the  time  the  injury  was  commit- 
ted. The  case  was  tried  as  between  the  par- 
ties thus  named,  and  upon  the  issue  thus 
pleaded.  If  we  are  to  have  any  regard  for 
orderly  procedure  in  the  trial  of  causes,  par- 
ties must  be  held  to  be  bound  by  their  own 
pleadings,  and  this  was  the  position  taken 
by  the  learned  trial  judge.  Leave  to  amend 
the  pleadings  was  neither  asked  nor  allowed, 
but  all  parties  stood  upon  the  record  thus 
presented  until  the  trial  Jndge  directed  a 
verdict  for  defendant  If  appellant  desired 
to  stand  upon  the  assignment  of  the  claim 
for  damages,  he  should  have  amended  his 
pleadings  so  as  to  cover  such  a  claim.  Un- 
der these  circumstances,  we  see  no  error  in 
the  conclusion  reached  by  the  trial  Judge. 
The  issue  which  the  Jurors  were  sworn  to 
try  did  not  include  the  prior  owner  as  a  par- 
ty, nor  was  the  assignment  of  the  daim  for 
damages  made  the  basis  of  the  action  to  re- 
cover. Certainly  the  court  was  not  bound  to 
try  the  case  upon  issues  not  set  out  in  the 
pleadings.  State  Line  R.  R.  Co.  T.  Playford, 
14  Atl.  355,  Is  strongly  relied  on  to  sustain 
the  position  of  appellant  In  that  case  the 
claimant  was  a  mortgagee  in  possession  of 
the  land  at  the  time  the  railroad  was  con- 
structed and  the  bond  to  secure  damages 
was  given  to  him.  These  important  facts 
are  entirely  lacking  in  the  case  at  l>ar.  The 
rule  of  that  case  does  not  apply  to  the  facts 
of  the  present  case.  While  It  is  true  the 
bond  in  such  cases  is  intended  as  a  protec- 
tion to  the  landowner,  or  to  any  party  in- 
jured, this  does  not  mean  tliat  any  party 
claiming  an  injury  can  proceed  without  ref- 
erence to  rules  of  pleading  and  practice  to 
assert  his  claim.  Claims  of  this  character, 
like  all  other  Issues,  must  be  presented  and 
tried  in  a  regular  and  orderly  way  ander 
the  pleadings. 
Judgment  affirmed. 


EHRHART  v.  ESBRNSHADB. 
(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

1.  Landlord  and  Tknart  (t  272*)— Distbess 
FOB  Rent. 

Where  an  appraisement  of  goods  distrained 
by  a  landlord  for  rent  is  made  before  the  lapse 
of  five  full  days  after  the  seizure,  and  is  follow- 
ed by  a  sale,  the  landlord  is  a  trespasser,  and 
liable  in  damages. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  (  272.*] 

2.  Time  ({  10*)— Sumdat. 

Where  the  last  day  for  replevying  goods 
levied  on  under  distress  for  rent  taUa  on  Snn- 
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day,  the  tenant  has  all  of  Monday  in  which  to 
replevy,  and  no  appraisement  can  oe  made  until 
Tuesday. 

[EM.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  K  34-52;  Dec.  Dig.  {  10.*] 

Appeal  from  Court  of  Common  Pleas, 
Lancaster  County. 

Action  by  Alexander  Ehrbart  against 
Cbrlstian  B.  Esbenshade.  Judgment  for 
plaintiff,  and  defendant  appeals.     Afitened. 

Tbe  court  charged  In  part  as  follows: 
'The  act  of  assembly  requires  tbe  land- 
lord to  give  notice  to  the  tenant  that  he 
must  replevy  the  goods  within  five  days  after 
the  levy  on  the  landlord's  warrant  has  been 
made.  In  this  case  the  sheriff,  who  was 
the  defendant's  bailiff,  made  the  levy  on  De- 
cember 8th,  which  was  on  a  Tuesday,  and 
at  the  same  time  he  gave  notice  to  the 
plaintiff,  Mr.  Ehrbart,  that  he  must  replevy 
the  goods  on  or  before  December  14th,  which 
was  six  6&y^  afterwards,  as  you  will  ob- 
serve, or  they  would  be  sold  In  order  to 
raise  money  to  pay  the  rent  Now,  It  so 
happened  that  the  14th  day  of  December 
fell  on  Monday,  and  the  13th  day  was 
on  Sunday.  In  other  words,  that.  In  order 
to  give  the  tenant  five  days  in  which  to  re- 
plevy these  goods,  he  would  have  until  Sun- 
day evening  to  replevy  them.  But  the  courts 
further  hold  that,  where  the  last  day  falls 
on  Sunday,  the  tenant  shall  be  given  the 
whole  of  the  next  day  in  which  to  replevy 
the  goods.  In  other  words,  in  this  case  the 
last  of  the  five  days  having  fallen  on  Sunday, 
there  could  be  no  appraisement  under  the 
law  until  the  15th,  not  on  tbe  14th,  as 
was  done  in  this  case.  And,  as  the  goods 
were  appraised  on  the  14th,  they  were  ap- 
praised one  day  sooner  than  the  law  al- 
lows, and  therefore  the  landlord  was  a  tres- 
Itasser  from  the  very  beginning.  Any  act 
done  under  these  proceedings  was  a  trespass 
against  the  rigbts  of  the  plaintiff,  and  any 
act  done  subsequently  amounted  to  the  same 
thing. 

"Nor  does  it  make  any  difference  that  the 
plaintiff  suffered  no  injury  in  not  having 
been  given  that  full  day  in  which  to  replevy 
the  goods.  In  other  words,  It  does  not  make 
any  dlfferoice  whether  he  Intended  to  re- 
plevy them  or  not.  The  courts  hold  the 
landlord  to  a  strict  compliance  with  all  the 
provisions  of  the  law,  and,  as  the  landlord 
failed  in  this  particular  in  this  case,  the 
plaintiff  is  entitled  to  recover  damages  in 
this  proceeding.  Of  course,  this  depends 
upon  your  believing  the  testimony,  but,  as 
that  Is  the  testimony  on  both  sides  that  the 
appraisement  was  made  on  Monday,  Decem- 
t>er  14th,  which  I  told  you  is  a  day  sooner 
than  the  law  permitted  It  to  be  you  can  have 
no  difficulty  in  coming  to  the  conclusion  that 
the  plaintiff  is  entitled  to  recover.  So  that 
the  only  question  really  for  your  considera- 
tion Is,  What  Is  he  entitled  to  recover? 


"The  law  says  In  such  case  the  tenant 
shall  recover  the  value  of  the  goods  taken 
and  sold  at  the  time  they  were  taken,  and 
such  other  injury  as  he  may  sustain  by  rea- 
son of  having  been  deprived  of  their  use. 
Now,  there  ia  no  proof  there  was  any  Injury 
sustained  here  by  reason  of  having  been  de- 
prived of  their  use.  So  the  plaintiff  can 
recover  nothing  on  that  item.  He  can  recov- 
er the  value  of  the  goods,  and  your  verdict 
should  be  for  the  value  as  yon  ascertain  It 
from  the  evidence." 

Verdict  and  Judgment  for  plaintiff  |2,350 
as  damages,  and  (150  for  loss  and  incon- 
venience. 

Argued  before  BBOWN,  MBSTREZAT, 
POTTER,  EKiaN,  and  MOSCHZISKEB;  JJ. 

W.  U.  Hensel  and  W.  M.  Franklin,  for  ap- 
pellant.   G.  E.  Montgomery,  for  appellee. 

PER  CURIAM.  [1,2]  The  goods  of  the 
tenant  were  appraised  a  day  too  soon,  and 
the  landlord  Was  a  trespasser.  Davis  v.  Da- 
vis, 128  Pa.  100,  18  Atl.  514.  A  verdict 
against  him  was  unavoidable,  and,  though 
harsh  as  it  seems  to  be,  there  Is  nothing  In 
the  assignments  of  error  that  would  Jtistlfy 
us  In  disturbing  it 

Judgment  affirmed. 


In  re  FITZPATRICK'S  ESTATE, 

Appeal  of  BARBT. 

(Supreme  Court  of  Pennsylvania.    July  6, 1011.) 

1.  Wills  (S  524*)— Constbuction. 

Testator  created  a  trust  for  the  benefit  of 
his  sister  for  life,  and  gave  the  principal  at 
her  death  "to  her  children  in  equal  shares,  but 
in  the  event  that  no  children  survive  her,  then 
I  give  and  bequeath  the  same  to  my  le^al  heirs." 
The  sister  died  without  children  surviving  her. 
Held,  that  the  heirs  of  testator  living  at  the 
time  of  his  death  were  entitled  to  the  principal 
of  the  fund  at  the  death  of  his  sister. 

[EH.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1117;   Dec.  Dig.  f  624>] 

2.  Words  and  Phbases- "Then." 

The  word  "then"  as  used  in  connection  with 
the  devise  of  property,  has  been  held  to  be  an  ad- 
verb of  time,  but  the  general  rule  is  that  it  does 
not  point  to  the  time,  but  indicates  tbe  event. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6i>41-C946;  voL  8,  p. 
7815.] 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

In  the  matter  of  the  estate  of  John  J. 
Fitzpatrlck.  Firom  a  decree  dismissing  the 
exceptions  to  the  adjudication,  John  F.  Bar- 
ry api)eals.    Affirmed. 

From  tbe  record  It  appeared  that  testator, 
John  J.  Fitzpatrlck,  died  December  14,  1889, 
leaving  to  survive  him,  his  sister,  Catharine 
R.  fikikert,  and  a  nephew  and  two  nieces, 
the  children  of  a  sister  who  died  before  the 
testator.  The  auditing  Judge  construed  the 
clause  of  the  will  quoted  in  the  opinion  of 
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the  Supreme  Court  as  glvuig  the  remainder, 
after  the  death  of  his  sister  without  chil- 
dren, to  the  testator's  legal  heirs  at  the 
time  of  his  death.  He  therefore  awarded 
one-half  of  the  corpus  to  Charles  W.  Eckert, 
the  executor  of  Catharine  R.  Eckert,  and  the 
remaining  one-half  of  the  corpus  to  the  neph- 
ew and  two  nieces  share  and  share  alike. 
The  exceptions  to  the  adjudication  com- 
plained of  the  award  of  one-half  of  the  fund 
to  the  representative  of  Catharine  R.  Eck- 
ert, on  the  ground  that  Mrs.  Eckert  was  not 
a  legal  heir  within  the  meaning  of  the  will. 
Argued  before  MESTREZAT,  POTTER, 
ELKIW,  and  MOSCHZISKER,  JJ. 

John  E.  Malone  and  Rlcliard  M.  Rellly, 
for  appellant.  J.  A.  Coyle  of  Coyle  &  Kel- 
ler, for  appellees. 

BLEIN,  J.  John  J.  Mtzpatrick  In  his 
Ihst  will  and  testament  provided,  inter  alia, 
as  follows:  "I  give  and  bequeath  to  my 
hereinafter  named  executor,  the  sum  of 
twelve  thousand  dollars  in  trust  as  follows: 
the  same  to  be  invested  at  interest  in  good 
security  and  the  net  Income  thereof  to  be 
regularly  paid  to  my  sister,  Catharine,  wife 
of  Charles  W.  Eckert,  during  her  lifetime 
and  after  her  death  I  give  and  bequeath 
said  principal  sum  of  twelve  thousand  dol- 
lars to  her  children  in  equal  shares,  but  in 
the  event  that  no  children  survive  her  then 
I  give  and  bequeath  the  same  to  my  legal 
heirs."  The  sister  for  whose  benefit  the 
trust  was  created  died  without  leaving  is- 
sue, and  the  question  arises,  To  whom  shall 
the  corpus  of  the  trust  estate  be  distributed? 

The  learned  court  below  directed  the  dis- 
tribution to  be  made  to  the  "legal  heirs" 
of  the  testator  living  at  the  time  of  his 
death.  In  so  doing  he  applied  a  rule  of 
construction  of  almost  universal  application. 
The  rule  is  never  varied  unless  from  the 
four  comers  of  the  will  a  dUTerent  intention 
clearly  appears.  This  is  conceded  by  learn- 
ed counsel  for  appellant,  but  it  Is  urged  that 
the  will  considered  as  a  whole  does  show  a 
<Uttet&a.t  intention.  With  tills  contention  we 
cannot  agree. 


[1]  The  will  was  drawn  by  a  skillful 
hand,  and  the  language  used  to  express  the 
intention  of  the  testator  is  clear  and  unam- 
biguous. A  trust  was  Impressed  upon  the 
fund  set  apart  for  the  benefit  of  the  sister 
during  the  period  of  her  life.  At  her  death 
the  principal  sum  was  to  be  divided  among 
her  children  in  equal  shares,  "but  in  the 
event  that  no  children  survive  her  then  I 
give  and  bequeath  the  same  to  my  legal 
heirs."  No  children  did  survive  the  sister, 
and  hence  the  contingency  happened  for 
which  the  testator  made  provision.  In  that 
event,  the  principal  sum  was  to  go  to  bis  le- 
gal heirs.  Who  are  his  legal  heirs?  This 
question  has  been  asked  and  answered  in 
numerous  adjudicated  cases.  They  are  the 
heirs  living  at  the  death  of  the  testator  un- 
less a  different  intention  clearly  appears 
from  the  will  Itself.  In  the  present  case 
violence  would  be  done  to  the  plain  meanhig 
of  words  if  it  should  be  held  that  a  dUTereut 
intention  clearly  appears.  On  the  contrary, 
giving  the  language  used  its  natural  import, 
the  clear  Intention  of  the  testator  seems  to 
have  been  to  provide  for  the  contingency  in 
the  event  that  his  sister  die  leaving  "no  chil- 
dren survive  her." 

[2]  In  the  construction  of  wills  there  are 
instances  in  which  the  word  "thai"  as  used 
in  connection  with  a  devise  of  property  has 
been  held  to  be  an  adverb  of  time,  but  this 
is  not  the  general  rule,  which  is  that  it  does 
not  point  to  the  time,  but  indicates  ttie 
event.  In  the  case  at  bar  we  are  clear  that 
it  refers  to  the  event  upon  the  happening  of 
which  the  legal  heirs  take,  and  not  to  the 
time  when  their  right  to  take  begins.  To 
this  effect  can  be  cited  the  following  cases: 
Buzby's  Appeal,  61  Pa.  Ill ;  Ashton's  instate, 
134  Pa.  300,  19  Atl.  699;  Stewart's  Estate, 
147  Pa.  383,  23  Atl.  599;  McCrea's  EsUte, 
180  Pa.  81,  36  AU.  412;  Fuller's  Estate,  223 
Pa.  626,  74  AU.  623.  To  this  might  be  add- 
ed a  long  line  of  cases  in  our  own  state 
as  well  as  from  other  Jurisdictions.  We 
think  the  case  was  properly  disposed  of  by 
the  learned  court  below. 

Decree  affirmed,  costs  to  be  paid  out  of 
the  estate. 
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SISTERS  OF  CHARITI  OF  ST.  ELIZA- 
BETH V.  MORRIS  K.  CO. 
TOWMBLY  V.  SAME. 

(Saprene  Court  of  New  Jersey.     Dec.  13, 
1811.) 

(ByUabui  fty  the  Court.) 

1.  COBPOBATioNS  ({  393*)  —  RssTBionoir  or 
CoBPOBATK  AonoK. 

While  quo  warranto  is  the  proper  proceed- 
ing by  which  to  challenge  the  letraUty  ot  cor- 
porate existence  or  the  de  jure  rignt  to  ezerdae 
coi^rate  powers,  certiorari  is  the  api>ropriate 
writ  by  which  a  corporation,  when  acting  as  a 
Btate  agency,  may  be  kept  within  the  bounds  ot 
the  authority  conferred  upon  it,  the  transgres- 
sion of  which  will  result  in  a  direct  invasion  of 
the  private  property  of  the  prosecutor. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig,  S  393.»] 

2.  EUIKENT    DOUAIR     ({    264*)— PBOCEEDinOB 
TO     TaKK    PBOPKBTY— RKVIEW— CEBTIOaABI. 

The  appointment  of  commissioners  to  con- 
demn the  lands  of  the  prosecutors  at  the  in- 
stance of  a  railroad  company  incorporated  un- 
der the  general  railroad  act  having  been  remov- 
ed into  this  court  by  certiorari,  the  prosecutors 
filed  certain  reasons  under  which  they  propose 
to  challenge  the  right  of  the  defendant  to  use 
its  power  of  condemnation  to  take  the  lands  of 
the  prosecutors  for  the  purpose  of  allowing  a 
trolley  company  to  construct  its  line  thereon. 
Held,  that  a  motion  to  strike  out  these  reasons 
should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Elminent  Do- 
main, Dec.  Dig.  }  264.*] 

Oertlorari  by  the  Sisters  of  Charity  of 
St  Elizabeth  against  the  Morris  Railroad 
Company,  and  by  Florence  Adele  Vanderbilt 
Towmbly  against  the  same  defendant.  Mo- 
tion by  defendant  to  strike  out  certain  rea- 
sons filed  by  the  prosecutors.    Denied. 

Argued  before  GARRISON,  TRENCH- 
ARD,  and  KALISH,  JJ. 

McCarter  &  English  and  Llndabury,  De- 
pne  &  Faulks,  for  prosecutors.  Alan  H. 
Strong,  for  defendant 

GARRISON,  J.  This  Is  a  motion  by  tlie 
defendant  in  certiorari  to  strike  out  certain 
reasons  filed  by  the  prosecutors.  The  cer- 
tiorari was  allowed  by  the  Supreme  Court 
Justice  who  had  appointed  commissioners 
to  condemn  the  lands  of  the  prosecutors  in 
proceedings  instituted  by  the  defendant,  a 
railroad  company  incorporated  under  the 
general  railroad  act  The  lands  sought  to 
be  taken  by  condemnation  by  the  defendant 
lie  between  the  two  points  to  which  tbe 
tracks  of  a  trolley  company  have  been  laid, 
and  one  of  the  claims  of  the  prosecutors  is 
that  the  powers  of  condemnation  granted  to 
the  defendant  for  tbe  construction  of  a 
steam  railroad  are  being  used  by  It  to  se- 
cure lands  for  the  construction  of  the  road 
of  a  trolley  company  which  this  latter  com- 
pany cannot  lawfully  take  by  condemnation 
because  it  has  not  complied  with  the  act 
under  which  it  is  incorporated  by  obtain- 
ing the  consent  of  tbe  mnnidpaUty  through 
which  it  la  seeking  to  construct  Its  road. 


Such  use  of  tbe  power  of  condemnation 
granted  for  one  purpose  to  eke  out  a  lack 
of  power  for  which  It  was  not  granted  Is 
characterized  by  the  prosecutors  In  tbelr 
reasons  as  a  fraud  upon  each  of  tbe  stat- 
utes InToKed,  and  to  this  question  the  tes- 
timony of  the  prosecutors  was  addressed  In 
the  examination  of  witnesses  under  the  rule 
obtained  for  that  purpose.  In  tbe  course  of 
tbe  taking  of  such  testimony,  certain  wit- 
nesses connected  with  both  tbe  steam  rail- 
road and  the  trolley  company  refused,  un- 
der the  advice  of  counsel,  to  answer  ques- 
tions tending  to  sustain  this  contention  of 
the  prosecutors.  Thereupon  a  motion  was 
made  before  us  to  compel  tbe  witnesses  to 
answer  or  to  attach  them  for  contempt 
Upon  this  motion  the  position  taken  by  the 
counsel  of  tbe  defendant  was  that  the  ques- 
tions  were  directed  at  tbe  corporate  exist- 
ence of  tbe  defendant  which  could  not  b« 
attacked  by  certiorari  but  only  upon  quo 
warranto;  tbe  position  of  counsel  for  tbe 
prosecutors  being  that  be  had  a  right  to  ad- 
duce lawful  testimony  in  support  of  his 
reasons.  The  difficulty  of  deciding  the  meri- 
torious question  In  a  punitlye  proceeding 
against  a  witness  led  to  the  withdrawal  by 
the  defendant  of  its  motion,  and  the  substi- 
tution therefor  of  tbe  motion  now  before 
us  which  is  to  strike  out  tbe  reasons  them- 
selves upon  tbe  ground  that  tbe  testimony 
taken  to  support  them  can  present  only 
questions  that  cannot  be  decided  upon  certio- 
rari. 

The  merits  of  the  defendant's  motion  hav- 
ing been  argued  without  objection  by  tbe 
prosecutors  as  to  the  propriety  of  the  mo- 
tion itself,  the  latter  will  be  assumed  for 
the  purpose  of  deciding  the  former.  It  must 
also  by  a  familiar  rule  be  assumed  upon 
such  motion  that  the  prosecutors  will  be 
able  to  prove  those  facts  the  right  to  prove 
which  is  challenged. 

[1]  It  is  fully  conceded  by  tbe  counsel  of 
the  prosecutors  that  certiorari  is  not  tbe 
proper  remedy  by  which  to  attack  or  In- 
quire into  the  legality  of  the  corporate  ex- 
istence of  tbe  defendant,  and  also  that  as 
to  persons  dealing  with  or  proceeding  against 
a  corporation,  it  Is  enough  that  it  may  be 
de  Jure,  and  is  a  de  facto,  corporation.  This 
concedes  tbe  main  point  taken  by  the  de- 
fendant's counsel,  and,  if  such  iraint  were 
dispositlTe  of  tbe  rights  involved,  would  end 
the  matter  In  favor  of  the  defendant's  con- 
tention. 

There  remains,  however,  over  and  above 
all  tbat  is  covered  by  this  concession,  the 
case  of  a  prosecutor  In  certiorari,  such  as 
the  present,  who  Is  not  dealing  with  a  cor- 
poration or  seeking  to  proceed  against  it, 
who  does  not  need  to  dispute  its  corporate 
existence  or  to  attack  the  legality  thereof 
or  seek  to  have  it  destroyed,  but  who,  be- 
ing a  landowner,  claims  the  right  to  keep 
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hlB  land  until  it  Is  taken  from  him  by  tbe 
lawful  exercise  ot  the  state's  right  of  emi- 
nent domain.  To  such  a  prosecutor  the  cor- 
porate existence  of  the  defendant  is  a  mat- 
ter of  entire  Indifference,  as  also  is  its  au- 
thority to  exercise  lawfully  the  state's  right 
of  eminent  domain;  the  sole  contention  nec- 
essary for  the  protection  of  his  property 
being  that  such  right  shall  not  be  unlawful- 
ly exercised  beyond  the  limits  for  which  it 
was  granted  or  be  fraudulently  diverted 
from  the  legitimate  uses  for  wUch  it  was 
granted  to  a  use  for  which  it  was  not  lent 
by  the  state  to  tbe  defendant  This  contri- 
tion appeals  not  to  the  law  by  wblch  cor- 
porate existence  is  determined,  but  rather 
to  those  doctrines  by  which  the  law  of 
agency  is  defined  and  applied. 

The  right  of  eminent  domain  la  a  sov- 
ereign power,  and  It  is  elemental  law  that 
its  exercise  by  a  corporation  under  legisla- 
tive sanction  constitutes  such  corporation 
tbe  state's  agent  for  the  exercise  of  such 
sovereign  power  for  the  purposes  for  which 
such  agent  was  authorized  to  use  it  and  for 
no  other  purjwse.  Whenever,  therefore,  such 
agent  seeks  to  employ  tbe  sovereign  right 
thus  granted  to  it  for  a  purpose  other  than 
that  for  which  it  was  granted  it  is  acting 
outside  of  its  agency  and  in  excess  of  its 
authority  and  for  such  acts,  when  they  con- 
stitute an  invasion  of  private  property,  the 
mere  fact  of  Incorporation  affords  no  valid 
support 

Such  acts  constitute  both  a  ^public  and  a 
private  injury;  for  the  public  wrong  the 
remedy  Is  the  forfeiture  of  corx)orate  exist- 
ence at  the  suit  of  the  Attorney  General, 
but  for  the  private  injury  tbe  remedy  goes 
no  further  than  to  keep  the  corporation 
within  the  bounds  of  its  lawful  authority 
which  is  the  peculiar  and  Indeed  the  orig- 
inal function  of  the  writ  of  certlorarL 

That  the  remedy  of  the  state  and  of  the 
Individual  stand  on  totally  difTerent  grounds 
and  are  not  mutually  exclusive  appears 
from  the  consideration  that,  if  upon  quo 
warranto  this  court  should  deny  the  public 
redress  sought  by  tbe  Attorney  General,  the 
landowner  would  be  in  precisely  the  same 
situation  after  such  quo  warranto  as  he 
was  before  with  respect  to  the  right  to  in- 
sist that  the  agent  of  the  state  be  kept 
within  the  bounds  of  the  authority  grranted 
to  It  by  the  state,  and  that  his  lands  be  not 
taken  from  him  In  Inritum  by  the  exercise  of 
an  authority  which,  being  In  excess  o£  what 
was  granted,  was,  in  legal  effect,  nonexist- 
ent. 

That  this  is  upon  general  principles  a 
proper  use  of  the  writ  of  certiorari  does 


not  admit  of  serious  doubt  Numeroiis  de- 
cisions illustrating  such  use  of  this  writ  es- 
tablish the  principle  upon  which  its  use  in 
the  present  case  is  Justified.  Doughty  v.  S. 
&  E.  R.  R.  Co.,  21  N.  J.  Law,  442;  Morris 
&  Essex  R.  R.  Co.  v.  Central  R.  R.  Co.,  31 
N.  J.  Law,  205;  Hoboken  Land  A  Imp.  Co.  v. 
Hoboken,  35  N.  J.  Law,  206;  Morris  &  Es- 
sex R.  R.  Co.  V.  Hudson  Tunnel  Co.,  38  N. 
J.  Law,  648;  Richards  v.  Dover,  61  N.  J. 
Ueiw,  400,  38  Atl.  705;  Hampton  v.  Clin- 
ton Water  Co.,  65  N.  J.  Law,  158,  46  AtL 
650;  Philadelphia  &  Camden  Ferry  Co.  v. 
Inter-City  R.  R.  Co.,  T3  N.  J.  Law,  86,  62 
Atl.  184;  Shamberg  v.  N.  J.  Shore  Line  B. 
R.  Co.,  73  N.  J.  Law,  672,  64  AtL  114. 

In  Essen  v.  Secretary  of  State,  72  N.  J. 
Law,  432,  60  AtL  1102,  it  was  held  that  the 
mere  filing  of  a  location  could  not  be  reach- 
ed by  certiorari,  but  that  an  ordinance  bas- 
ed thereon  would  invoke  the  function  of 
such  writ. 

A  somewhat  similar  use  of  the  writ  of 
certiorari  is  illustrated  by  Austin  v.  Atlan- 
tic City,  48  N.  J.  Law,  118,  3  AU.  65,  where 
a  deed  by  which  1,460  grantees  were  consti- 
tuted freeholders  was  denied  validity  to 
qualify  such  tenants  in  common  as  recom- 
menders  for  liquor  licenses  apon  tbe  ground 
of  the  fraudulfflit  use  of  an  otherwise  valid 
legal  title. 

The  case  of  National  Docks  R.  R.  Co.  v. 
Central  R.  R.  Co.,  82  N.  J.  Eq.  755,  upon 
which  counsel  for  the  defendant  mainly  re- 
lies, arose  in  and  was  decided  by  the  court 
of  equity  under  conditions  so"  widely  differ- 
ent from  those  now  sub  Judice  that  its  cita- 
tion is  hardly  relevant.  In  that  case  the 
Court  of  Chancery  was  asked  to  deny  corpo- 
rate power  to  an  incorporated  company,  and 
as  this,  in  effect,  determined  tbe  corporate 
existence,  the  Court  of  Errors  and  Appeals 
very  properly  held  that  it  could  not  be  de- 
creed in  a  suit  inter  partes.  The  difference 
between  a  denial  of  corporate  power  and  a 
claim  that  such  power  shall  be  lawfully  ex- 
ercised would  seem  to  be  too  plain  for  elab- 
orstlon. 

[2]  The  conclusion  to  which  we  have  come 
is  that  while  the  legality  of  corporate  ex- 
istence may  not  be  challenged  upon  certio- 
rari, the  exercise  of  the  right  of  eminent 
domain  in  excess  of  that  granted  by  the 
state  may  be  challenged  and  kept  within  le- 
gal bounds  by  such  writ  at  the  instance  of  a 
landowner  to  whom  it  has  been  allowed, 
and  that  for  the  purpose  of  making  out  such 
a  case  the  reasons  filed  by  the  prosecutors 
will  be  allowed  to  stand. 

The  defendant  takes  nothing  bf  its  mo- 
tion. 
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BRBININALIi  t.  SADLDR 

<C«art  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  1911.) 

(Byttaha*  iy  the  Court.) 

1.  TBIAI.    (I    142»)-^UESTION    FOB    JUBT— TI- 
TLE TO  Officb—Subbendeb. 

Whether  or  not  the  conduct  of  an  incum- 
bent of  an  office  in  respect  to  an  executive  or- 
der retiring  him  therefrom  constituted  a  sur- 
render by  him  of  the  said  office,  when  conflict- 
ing inferences  may  be  drawn,  is  a  question  for 
tlie  jury. 

[M.  Note.— 'For  other  cases,  see  Trial,  Cent 
Dig.  I  337;   Dec.  Dig.  !  142.*] 

2.  Appeal   and    Ebbor    (J   800*)— Ruvriw— 
Nonsuit— Wbono  Rxabon. 

A  judgment  of  nonsuit,  although  erroneous 
npon  toe  ground  upon  wliioh  it  was  directed, 
will  not  l>e  reversed  if  justified  upon  some  oth- 
er ground  that  should  have  operated  upon  the 
mind  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3406-3434;    Dec.   Dig.  S 

3.  Trial  (§   138*}-^Appkal  and   Ebbor  (f 
856*)— Taking  Cask  fbom  Jury— Nonsuit. 

A  nonsuit  is  properly  ordered,  where  the 

glaintifr  has  conclusively  failed  to  sustain  the 
urden  cast  upon  him  by  the  issue;  but,  where 
a  nonsuit  is  erroneously  ordered  with  respect 
to  the  issne,  it  cannot  be  sustained  npon  a 
point  not  put  in  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  JB  338-341;  Dec.  Die.  |  139  ;•  Appeal 
and  E^or,  Cent  Dig.  f!  3406-^434;  Dec.  Dig. 
{  856.*] 

Error  to  Supreme  Court 

Qno  warranto  by  Edmund  Wilson,  Attor- 
ney General,  on  the  relation  of  R.  Heber 
Breintnall,  against  Wilbur  F.  Sadler,  Jr. 
Judgment  for  defendant,  and  relator  brings 
error.    Reversed,  and  venire  de  novo  awarded. 

McCarter  &  English,  for  plaintiff  in  error. 
Gilbert  ColUns,  Nelson  B.  Gasklll,  Asst 
Atty.  Gen.,  and  the  Attorney  General,  for  de- 
fendant In  error. 


GARRISON,  J.  By  an  Information  In  the 
nature  of  a  quo  warranto,  R.  Heber  Breint- 
nall, as  relator,  challenged  the  right  of  Wil- 
bur F.  Sadler,  Jr.,  to  hold  the  office  of  Ad- 
jutant General  of  New  Jersey.  Upon  the 
trial  of  the  issue  presented  by  the  pleadings 
tbe  relator  was  nonsuited  upon  the  ground 
that  he  "had  retired  upon  his  own  applica- 
tion; that  his  retirement  was  voluntary,  not 
involuntary." 

In  order  to  appreciate  the  significance  of 
the  voluntary  character  thus  ascribed  to  the 
relator's  retirement  from  tbe  office  in  ques- 
tion and  its  bearing  upon  the  legal  controver- 
sy, the  issue  presented  by  the  pleadings  most 
be  stated. 

The  information  set  forth  that  the  relator 
on  February  26,  1908,  was  appointed  and 
commissioned  Adjutant  General  of  New  Jer- 
sey and  entered  Into  the  said  office  and  per- 
formed  tbe   duties   thereof   until   March   2, 


1909,  on  which  day  be  was  retired  from  the 
said  office  by  an  executive  order  made  by 
the  Governor  of  the  state  acting  upon  and 
in  conformity  with  an  act  of  the  Legisla- 
ture approved  on  that  day,  the  so-called 
Vredenburgb  act  Act  March  2,  1909  (P.  L. 
p.  13).  This  executive  order,  tbe  informa- 
tion avers,  was  made  "contrary  to  the  will 
of  the  relator,"  and  without  the  previous  sen- 
tence of  a  court-martial,  without  which,  the 
relator  averred,  he  could  not  foe  lawfully  re- 
moved from  his  said  office. 

[1]  The  ultimate  controversy  was  the  de- 
fendant's title  to  the  office  of  Adjutant  Gen- 
eral ;  and  this  initial  pleading  of  the  relator, 
in  its  legal  effect,  was  a  charge  that  the  office 
in  question  was  not  vacant  when  the  defend- 
ant was  appointed  to  fill  it  Having  made 
this  essential  averment,  the  information  went 
on  to  state  that  on  April  15,  1009,  the  de- 
fendant was  nominated,  confirmed,  and  com- 
missioned Adjutant  General  of  New  Jera^j 
and  entered  upon  and  still  holds  the  said  Of- 
fice to  the  exclusion  of  the  relator  therefrom. 
The  issue  of  fact  tendered  perhaps  unneces- 
sarily by  the  information  therefore  was  that 
the  executive  order  by  which  the  relator  was 
retired  from  office  was  contrary  to  his  will ; 
the  averment  that  be  could  not  lawfully  De 
removed  from  office  saving  by  the  sentence 
of  a  court-martial  being  by  way  of  Induce- 
ment merely.  Thus  informed  of  the  natuiae 
of  the  attack  upon  bis  title,  tbe  defendant 
by  his  plea  tendered  the  issue  thus  suggest- 
ed. In  doing  so  it  was  open  to  the  defend- 
ant to  make  the  issue  he  tendered  turn  whol- 
ly upon  the  relator's  voluntary  vacation  of 
the  office  by  a  traverse  of  the  Issuable  facts 
stated  in  the  information,  or  to  make  it  turn 
upon  tbe  relator's  removal  from  office  in  in- 
vitum  by  an  averment  to  that  effect  in  his 
plea  (since  matters  of  Inducement  are  not 
properly  traversable).  He  adopted  tbe  for- 
mer course  by  the  direct  allegation  that  on 
the  day  in  question  the  relator  vacated  and 
surrendered  the  office  of  Adjutant  General, 
reciting  the  executive  order  of  that  date  and 
the  relator's  conduct  in  respect  thereto  by 
way  of  inducement,  but  making  no  averment 
that  the  relator  had  been  removed  from  of- 
fice otherwise  than  by  his  own  sets  as  afore- 
said. The  issue  thus  tendered  was  not  va- 
ried by  the  relator's  replication  that  he  did 
not  voluntarily  vacate  or  surrender  Hie  said 
office. 

Upon  the  trial  of  the  issue  thus  squarely 
presented  it  was  error  to  nonsuit  the  relator. 
This  error,  as  we  see  it,  resulted  from  the 
trial  court's  giving  conclusive  effect  to  the 
recital  contained  in  tbe  executive  order,  viz., 
that  it  was  made  "on  his  (General  Breint- 
nall's)  own  application."  This  recital,  so  far 
from  being  conclusive  evidence  of  the  truth 
of  the  fact  therein  stated,  was  not  even  evi- 
dential of  such  fact,  as  against  the  relator, 
unless  he  had  authorized  such  a  statement 
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to  be  Inserted  In  said  order  or  at  least  had 
knowledge  that  It  was  so  inserted,  neither  of 
which  conclusively  appeared.  On  the  con- 
trarj,  as  to  each  of  these  matters  conflicting 
inferences  might  legitimately  be  drawn  by 
the  Jury.  The  Jury  could  not  avoid  finding 
that  the  relator  did  not  wish  to  relinquish 
his  office,  and  also  that  all  parties  concern- 
ed were  acting  under  the  belief  that  the  re- 
lator had  been  legislated  out  of  office  by  the 
Vredenbnrgh  act,  regardless  of  his  volition 
In  the  matter,  and  also  that  when,  under 
these  circumstances,  the  Governor  bad  sug- 
gested to  the  relator  that  he  voluntarily 
withdraw  from  his  office,  the  relator  had  in- 
formed the  (Jovernor  that  he  would  not  re- 
sign. In  the  light  of  these  facts.  It  was  a 
fair  question,  about  which  reasonable  men 
might  differ,  whether  the  proper  construction 
to  be  placed  upon  the  relator's  conduct  with 
respect  to  the  executive  order  retiring  him 
from  the  office  of  Adjutant  General  was  that 
he  resigned  his  said  office,  or  that,  in  bowing 
to  the  authority  of  a  vis  major,  be  observed 
the  forms  that  were  proper  for  him  to  ob- 
serve as  an  officer  and  a  gentleman. 

It  was  a  relevant  and  perhaps  significant 
circumstance  that,  on  the  very  day  on  which 
the  Governor  approved  the  Yredenburgh  act 
and  signed  the  executive  order  retiring  the 
relator  In  conformity  therewith,  the  relator 
addressed  a  letter  to  the  Governor  which  be- 
gan, "As  I  am  about  to  retire  ly  operation 
of  law,"  to  which  the  Governor  in  a  letter 
of  March  3,  1909,  the  next  day  replied,  "I 
regret  that  these  (our  official  relations)  are 
to  be  broken  off  because  of  the  requirements 
of  the  law." 

Enough  has  been  said  to  point  out  the  gen- 
eral ground  upon  which  we  think  that  it  was 
error  for  the  trial  court -to  withdraw  from 
the  Jury  the  determination  of  the  question 
of  fact  placed  In  issue  by  the  parties.  In 
view,  however,  of  the  retrial  of  such  Issue, 
we  should  further  point  out  that  there  was 
error  in  the  overruling  of  the  question  put  to 
the  witness  Godfrey,  "State  how  you  hap- 
pened to  insert  those  words  in  the  order?" 
those  words  being  "on  bis  own  application" 
(referring  to  the  relator).  The  answer  to 
this  question  by  the  witness  who  was  the 
draftsman  of  the  order  must  have  thrown 
light  upon  the  quesflon  whether  such  words 
were  inserted  with  or  without  Gen.  Breint- 
nall's  knowledge,  and  hence,  however  answer- 
ed, the  matter  thus  brought  out  would  be 
relevant.  The  objection  therefore  that  the 
inquiry  was  Irrelevant  and  immaterial  was 
not  well  founded.  It  may  also  be  well  to 
draw  attention  to  the  fact  that  the  question 
at  issue  Is  only  Indirectly  concerned  with  the 
inclinations  and  preferences  of  the  relator 
with  re8x>ect  to  his  retirement  from  office. 
The  question  at  issue  is:  Did  Gen.  Breint- 
nall  vacate  the  office  of  Adjutant  General 
by  resigning  It  or  surrendering  it;  not  wheth- 
er such  vacation,  if  it  so  occurred,  was  in 
conformity  with  his  inclinations  or  his  prel- 


erences?  Indirectly  It  Is  true  the  relator's 
wishes  and  preferences  In  the  matter  are  to 
be  taken  into  account,  since  it  Is  easier  to 
believe  (in  a  doubtful  case)  that  a  man  did 
that  which  accorded  with  bis  inclinations; 
and  correspondingly  more  difficult  to  believe 
that  he  did  that  which  was  directly  contraiy 
to  them.  These  secondary  considerations, 
however,  while  having  their  proper  place, 
must  not  be  permitted  to  usurp  the  place  of 
the  iHrlmary  issue  which  may  be  broadly 
stated  to  be:  Was  the  condition  that  existed 
In  the  office  of  Adjutant  General  after  the 
order  of  March  2,  1909,  was  issued,  the  re- 
sult of  Gen.  Brelntnall's  withdrawal  from 
office?  Upon  this  question  the  testimony, 
oral  and  documentary,  is  all  of  it  relevant 
and  none  of  it  conclusive;  which  is  to  state 
that  there  was  a  Jury  question. 

[2]  Having  thus  reached  the  conclusion 
that  there  was  error  in  the  nonsuit  ordered 
at  the  trial,,  upon  the  ground  upon  which  It 
was  directed,  the  question  arises  whether 
the  Judgment  can  be  sustained  upon  some 
other  ground,  since  it  is  a  recognized  rule 
of  appellate  procedure  that  a  Judgment  wUI 
not  be  reversed  if  It  was  Justified  upon  a 
ground  that  should  have  been,  although  it 
was  not,  influential  with  the  trial  court 
Sypherd  v.  Myers,  80  X.  J.  Law,  321,  7»  AtL 
340.  It  is  said  that  such  a  ground  exists  in- 
dependently of  the  question  which,  nnder 
onr  decision,  should  have  been  submitted  to 
the  Jury;  and  that,  even  if  the  Jury  found 
that  the  relator  had  not  surrendered  his  of- 
fice, he  should  have  been  nonsuited  upon  the 
ground  that  the  Yredenburgh  act  removed 
him  from  office,  and  that  he  was  not  pro- 
tected by  the  Constitution  from  removal 
from  office  without  the  sentence  of  a  court- 
martial;  in  fine,  the  nonsuit  is  sought  to  be 
Justified  upon  the  ground  that  the  relator 
was  removed  from  his  office  in  invltmn.  [3] 
The  trouble  with  this  contention  Is  that.  In 
seeking  to  lay  hold  of  the  rule  of  appellate 
procedure  that  we  have  Just  stated,  it  does 
violence  to  the  fundamental  rule  that  the 
rights  of  parties  are  at  all  stages  of  litiga-, 
tlou  to  be  disposed  of  within  the  issues  they 
have  framed  or  tried.  We  have,  at  some 
pains,  pointed  out  what  this  issue  was,  in 
the  present  case,  and  that  the  fact  that  the 
relator  was  removed  from  his  office  in  in- 
vitum  was  not  within  this  issue.  The  plead- 
ings, nowhere  contain  any  allegation  of  such 
removal  unless  It  be  the  matter  of  induce- 
ment stated  by  the  relator  in  the  Informa- 
tion, which,  being  neither  traversed  nor  met 
by  a  contrary  averment  in  the  plea,  is  either 
out  of  the  case  or  else  to  be  taken  conclusive- 
ly against  the  defendant  Now,  a  nonsuit 
is  ordered,  under  our  practice,  where  the 
plaintiff  has  conclusively  failed  to  sustain 
the  burden  cast  upon  him  by  the  Issne;  bot 
never,  as  far  as  I  am  aware.  Is  a  plaintiff 
nonsuited  for  a  like  failure  with  respect  to 
a  matter  not  at  issue  unless  the  parties  have 
in  fact  so  "tried  out"  a  matter  tliat  th«y  may 
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be  deemed  to  have  considered  the  pleadings 
amended  so  as  to  present  it  as  an  issue.  In 
the  present  case  there  was  no  sncli  trial  of 
the  Issue  of  removal  from  ofiSce.  It  ia  true 
that  counsel  stated  as  a  ground  for  nonsuit 
that  the  provision  of  the  Constitution  for- 
bidding removal  from  office  excepting  after  a 
court-martial  did  not  apply  to  the  Adjutant 
General,  but  the  injustice  of  supporting  the 
nonsuit  upon  a  point  thus  interjected  Into  the 
case  is  manifest.  If  the  removal  of  the  re- 
lator from  office  had  been  made  an  issue, 
it  would  hare  been  open  to  him  to  show  at 
the  trial  not  only  that  he  was  a  commission- 
ed officer,  and  tiiat  he  had  not  been  court- 
martialed,  but  also  that  he  was  an  honora- 
bly discharged  Union  soldier,  as  practically 
recited  in  the  very  order  that  removed  him 
from  office,  thus  invoking  not  only  the  con- 
stitutional protection  of  his  office,  but  also 
the  personal  protection  of  the  tenure  of  of- 
fice act  He  could  probably  also  have  shown 
that  an  Adjutant  General  has  no  "command" 
from  which  to  be  "withdrawn"  (under  the 
fourth  section  of  the  Yredenburgh  act),  and 
hence  have  argued  that  that  act  did  not  ap- 
ply to  the  office  of  Adjutant  General,  impor- 
tant and  far-reaching  questions  none  of  which 
were  presented  by  the  issue  that  the  relator 
bad  voluntarily  withdrawn  from  office.  We 
have  not  considered  these  questions,  and  ex- 
press no  opinion  respecting  them  other  than 
that,  dealing  as  they  do  with  a  matter  not 
at  issue,  they  raise,  by  indirection,  in  the 
appellant  court  questions  of  public  impor- 
tance that  were  not  placed  in  train  for  deci- 
sion in  the  court  of  first  Instance. 

The  Judgment  of  nonsuit  is  reversed,  and 
a  venire  de  novo  awarded. 


STOUT  V.  COOK  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  21,  1911.) 

1.  Wnxs  (5  524*>— Construction— Desiona- 
TioN  or  Beneficiaries— "SuBviviNo  Chil- 
dren." 

Where  there  is  a  devise  or  bequest  for  life 
followed  by  a  devise  or  bequest  to  the  "surviv- 
in);  children"  of  the  testator,  at  the  termination 
of  the  life  estate,  the  quoted  words  mean  those 
of  the  children  of  the  testator  who  survive  at 
the  death  of  the  life  tenant,  and  unless,  on 
taking  the  whole  will  into  consideration,  the 
words  are  plainly  used  in  another  sense,  they 
do  not  include  surviving  children  of  predeceased 
children  of  the  testator. 

(E2d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1116-1127;  Dec.  Dig.  {  524.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7811.] 

2.  Wnxs  (I  524*)— CONBTSUCnON— Dksiona- 
TiON  or  Beneficiariks. 

Where  a  testator  ordered  hia  residuary  es- 
tate to  be  divided  into  seven  equal  parts  of 
which  he  gave  one  to  each  of  his  sons  absolute- 
ly, and  directed  his  executors  to  invest  the  re- 
maining shares  and  pay  the  interest  and  profits 
therefrom  to  his  daughters  during  their  lives, 
and  provided  that  on  the  death  of  either  of  the 


daughters  leaving  no  child  or  children  her 
share  should  be  a  part  of  the  residue,  the  in- 
terest and  profits  oi  which  were  to  be  paid  in 
equal  proportions  to  his  surviving  children  dur- 
ing their  natural  lives,  the  share  of  a  daugh- 
ter dying  childless  goes  to  the  surviving  chil- 
dren of  testator,  and  no  part  of  it  to  the  chil- 
dren of  predeceased  children  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  if  1116-1127;    Dec.  Dig.  S  524.*] 

3.  Wills  (|  524*) — Gonstbcotion— Desiqna- 

nON   OF  BENEnCIABIES. 

Where  a  testator  provides  that  on  the 
death  of  one  of  his  daughters  without  child  or 
children,  her  share  of  the  residuary  estate  is 
to  go  to  his  surviving  children,  the  fact  that 
in  the  event  of  the  death  of  all  other  children 
before  the  death  of  a  daughter  without  child 
or  children  the  testator  would  die  Intestate  as 
to  such  share  if  the  provision  of  the  will  be 
construed  as  excluding  children  of  predeceased 
children,  does  not  require  a  construction  giv- 
ing the  children  of  the  predeceased  children  a 
share  in  such  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g{  1116-1127;   Dec  Dig.  |  524.*] 

Appeal  from  Court  of  Chancery;  Howell, 
Vice  Chancellor. 

Bill  in  equity  by  Gideon  Lee  Stout,  surviv- 
ing executor,  against  Margaret  S.  Cook  and 
others.  From  a  decree  (77  N.  J.  Eq.  163,  76 
Atl.  683)  for  defendants  Margaret  S.  Cook 
and  others,  the  complainant  appeals.  Re- 
versed and  rendered. 

Halsey  M.  Barrett  and  W.  J.  Magie,  for 
appellant  John  R.  Hardin  and  Joseph  D. 
Lee,  for  respondents. 

GUMMERE,  C.  J.  The  appeal  In  this  case 
was  filed  by  the  executor  and  trustee  of  John 
W.  ;Jtout,  deceased  (who  died  In  the  year 
1861),  to  obtain  a  construction  of  the  will  of 
the  decedent  After  providing  for  the  pay- 
ment of  bis  debts,  and  setting  aside  a  por- 
tion of  bis  estate  for  the  use  of  bis  wife  dur- 
ing her  life,  and  making  certain  bequests  of 
small  amounts  to  friends  and  relatives,  the 
testator  then  disposed  of  bis  residuary  es- 
tate as  follows:  "The  whole  residue' of  my 
estate  I  order  and  direct  shall  be  divided  in- 
to seven  equal  parts  or  shares,  and  to  each 
of  my  sons,  to  wit,  Jacob,  Thomas  and  Gid- 
eon Lee,  I  give  and  bequeath  absolutely,  and 
without  condition  or  quallflcation,  one  full 
part  or  share,  and  the  remaining  four  shares 
of  the  residue  of  my  estate  I  order  and  di- 
rect my  executors,  the  survlTors  or  survivor 
of  them,  to  invest  at  interest  on  good  landed 
security,  and  the  interest  and  profits  arising 
therefrom  I  direct  to  be  paid  from  time  to 
time  as  the  same  may  be  received  in  equal 
shares  or  proportions  to  each  of  my  four 
daughters  (their  respective  receipts  to  be  a 
full  discharge  for  the  same),  during  their  re- 
spective natural  lives,  and  on  the  death  of  ei- 
ther of  my  said  daughters  I  give  and  bequeath 
her  share  of  the  said  residue  of  my  estate  to 
the  child  or  children  of  such  deceased  daugh- 
ter in  equal  shares  or  proportions;  and  in  case 
such  deceased  daughter  shall  leave  no  child 
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or  children  sacb  sbare  shall  be  esteemed  as 
part  of  the  residue  of  my  estate,  the  interest 
and  profits  of  which  to  be  paid  In  equal  pro- 
portions to  my  surviving  children  during 
th^r  natural  lives,  and  on  their  respective 
deaths  the  principal  to  be  paid  to  the  child 
or  children  of  such  deceased  child,  such  child 
or  children  to  take  the  parent's  share."  He 
then  provided  that  any  advancements  made 
to  either  of  his  sons-in-law  should  be  deemed 
and  taken  as  advancements  made  to  the  one 
of  hla  daughters  who  was  the  wife  of  such 
son-in-law,  and  should  be  charged  to  and 
deducted  from  such  daughter's  share  or  pro- 
portion of  bis  estate;  and  that  any  advance- 
ments made  by  him  to  any  of  his  children 
should  be  charged  to  and  deducted  from 
such  child's  share  of  his  estate.  Finally  he 
provided  that  the  i)ortlon  of  his  estate  which 
had  been  set  aside  for  the  benefit  of  his  wife 
during  her  life  should,  at  her  death,  be  add- 
ed to  the  residue  of  his  estate,  and  be  sub- 
ject to  the  provisions  of  his  will  touching 
the  same.  The  testator's  daughter  Augusta 
died  In  1907,  without  leaving  a  child  or 
children,  and  the  complainant  seeks  by  his 
bill  to  be  informed  by  the  court  which  of  the 
testator's  lineal  descendants,  by  the  true  con- 
struction of  his  will,  are  entitled  to  take  that 
share  of  his  estate  which  was  invested  for 
the  benefit  of  his  daughter  Augusta  during 
her  life.  But  two  of  the  testator's  children 
were  living  at  the  time  of  the  death  of  Au- 
gusta, viz.,  her  brothers  Qideon  Lee  and 
Thomas.  Her  brother  Jacob  had  died  be- 
fore her,  without  issue,  but  leaving  an  adopt- 
ed daughter  surviving  him  who  is  a  defend- 
ant in  this  litigation.  Her  three  sisters 
were  also  dead,  each  of  them  having  left 
children  who  are  also  parties  defendant. 
(Her  brother  Thomas  died  during  the  penden- 
cy of  this  suit,  leaving  children  surviving 
htm,  and  upon  his  death  Us  executor  was 
substituted  for  him  as  a  party  defendant 
Gideon  Lt.  is  still  living,  and  has  issue,  who 
are  also  defendants  herein. 

The  question  to  be  determined  is  whether, 
by  the  terms  of  the  bequest  over  "to  my  sur- 
viving children  during  their  natural  lives, 
and  at  their  respective  deaths  the  principal 
to  be  paid  to  the  child  or  children  of  such 
deceased  child;  snch  child  or  children  to 
take  the  parent's  share,"  only  those  of  the 
testator's  children  who  survived  Augusta — 
that  is  to  say,  Gideon  L.  and  Thomas,  and 
their  respective  children — take  the  share  of 
the  testator's  estate  which  was  set  apart  for 
the  benefit  of  Augusta  during  her  life,  or 
whether  the  children  of  her  respective  sis- 
ters who  had  predeceased  her  are  also  entl- 
tiUed  to  participate  In  the  distribution  of 
that  share;  and  if,  by  the  true  construction 
of  the  testator's  will,  these  children  are  so 
entitled,  then  whether  the  adopted  daughter 
of  her  deceased  brother  Jacob  Is  also  entitled 
to  share  in  such  distribution. 

[1]  It  is  entirely  settled  by  the  decisions  in 
this  state  that  where  there  Is  a  devise  or 


bequest  for  life,  followed  by  a  devise  or  be- 
quest to  the  "surviving  children"  of  the  tes- 
tator, at  the  termination  of  the  life  estate, 
the  words  "surviving  children"  are  to  be 
taken  as  meaning  those  of  the  children  of 
the  testator  who  are  surviving  at  the  death 
of  the  life  tenant;  and  that,  unless,  upon 
taking  the  whole  will  into  consideration,  the 
words  are  plainly  used  in  some  other  sens^. 
this  meaning,  which  Is  the  ordinary  and  nat- 
ural one  to  be  given  to  them,  must  prevail. 
Ashurst  V.  Potter,  53  N.  J.  Eq.  610,  32  AU. 
698 ;  Id.,  on  Appeal,  54  N.  J.  Eq.  699,  37  AtL 
1117.  Unless,  therefore,  an  examination  of 
the  whole  will  of  the  testator  makes  it  plain 
that,  in  using  these  words,  he  did  not  intend 
that  they  should  be  read  in  their  ordinary 
and  natural  sense,  the  property  which  was 
held  for  the  benefit  of  his  daughter  Augusta 
during  her  life  passed  at  her  death  to  his 
sons  Gideon  L.  and  Thomas  for  their  lives, 
and  to  their  children  after  their  respective 
deaths,  to  the  exclusion  of  all  other  descend- 
ants or  the  testator. 

[2]  And  that  this  la  so  is  conceded  by 
counsel  for  the  children  of  the  other  daugh- 
ters of  the  testator,  and  la  not  controverted 
by  counsel  for  the  adopted  daughter  of  the 
son  Jacob;  but  they  contend  that  the  nat- 
ural construction  to  be  given  to  these  words 
Is  plainly  shown  by  the  general  scheme  of 
the  will  not  to  be  the  one  intended  by  the 
testator,  and  their  claim  is  that  the  clear 
purpose  of  the  testator,  as  exhibited  by  a 
consideration  of  the  whole  will,  was  to  be- 
stow this  portion  of  his  estate  upon  tbofie 
of  his  children  who  should  survive  Augusta, 
and  upon  the  Issue  of  those  of  his  children 
who  should  have  died  before  her,  in  equal 
shares  per  stirpes,  in  case  Augusta  should 
leave  no  child  or  children  surviving  her. 

From  the  previous  recital  of  the  provision.'! 
of  the  testator's  will  it  is  obvious  that  no 
I>ortIons  of  that  instrument,  except  the  pro- 
vision which  disposes  of  the  residuary  estatP. 
and  that  which  directs  the  deduction  of  ad- 
vancements made  to  his  children  and  to  the 
husbands  of  his  daughters,  throw  any  light 
upon  his  purpose  with  regard  to  the  partici- 
pation of  his  children  in  his  estate.  The 
argument  is  that  those  two  provisions  ex- 
hibit "an  intention  to  divide  his  estate  equal- 
ly between  his  children,  showing  no  favorit- 
ism whatever;"  and  this  intention  is  said 
to  be  made  manifest  by  the  fact  that  be  di- 
vided his  residuary  estate,  including  the  por- 
tion set  aside  for  his  widow  during  her  life, 
into  seven  equal  parts,  and  gave  to  each  or 
his  children  either  outright,  or  by  stirpes. 
one  of  those  equal  shares.  A  like  content  io:: 
was  made  in  the  case  of  Ashurst  v.  Potter, 
supra,  where  the  question  before  the  court 
Involved  the  construction  of  a  will  quite  sim- 
ilar in  its  purport  to  that  now  under  consid- 
eration, and  the  children  of  a  son  of  the 
testator  who  had  predeceased  a  daughter 
who  died  without  issue  claimed  to  lie  entitled 
to  take  as  the  representatives  of  their  ft- 
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ther,  and  was  thus  dealt  with  by  Emery,  V. 
C,  before  whom  the  case  was  heard  (opin- 
ion, page  613  of  63  N.  J.  Kq.,  page  700  of  32 
Atl.):  "This  argument,  as  applied  to  the 
present  dispute,  seems  to  me  to  beg  the  very 
question  in  issue.  So  far  as  relates  to  the 
original  share  of  the  residuary  estate,  the 
brothers  are  put  on  a  basis  of  equality  both 
as  to  shares  and  extent  of  estate,  but  the  sis- 
ter's original  share  Is  made  unequal  in  ex- 
tent by  being  limited  to  a  life  interest.  The 
eetate  in  remainder,  in  the  share  given  to 
the  sisters.  Is  a  new  subject  of  disposition, 
as  to  which  the  testator  has  disclosed  no  In- 
tention whatever,  except  by  the  clause  now 
in  dispute.  Tills  danse  gives  the  remainder, 
as  he  might  well  have  intended  to  give  it, 
to  the  surviving  brothers  and  sister  of  a 
daughter  dying  without  issue  and  without 
reference  to  the  children  of  a  deceased  broth- 
er. Nowhere  in  the  will  have  the  children 
of  the  sons  been  mentioned  as  objects  of  the 
testator's  bounty,  and  as  the  words  of  lim- 
itation over  in  their  natural  constfuction  ex- 
clude these  children,  the  theory  that  they 
must  be  so  construed  as  to  include  them  in 
order  to  effectuate  a  supposed  intention  of 
the  testator  to  equalize  the  brothers  and 
their  respective  children  as  to  this  share, 
seems  to  me  to  be  without  foundation."  The 
decision  in  that  case  was  affirmed  In  this 
court  upon  the  opinion  of  the  learned  Vice 
Chancellor,  and  the  portion  just  quoted  Is, 
consequeiltly,  the  expression  of  our  view  up- 
on the  soundness  of  the  argument  there 
made.  It  seems  to  us  to  be  dispositive  of 
the  present  contention,  for,  although  the 
words  used  by  the  testator  in  the  cited 
case  were  "her"  (that  is,  his  daughter's) 
"surviving  brothers  and  sisters,"  the  reason- 
ing of  the  learned  Vice  Chancellor  would 
have  been  equally  applicable  had  the  tes- 
tator used  the  words  "my  surviving  chil- 
dren." 

It  Is  further  contended  that  the  Intention 
of  the  testator  that  the  issue  of  a  child  who 
should  predecease  a  daughter  dying  without 
issue  surviving  her,  should  share  in  the  por- 
tion of  his  estate  set  aside  for  her  benefit,  is 
plainly  evidenced  by  his  providing  that  such 
IH>rtlon  should  be  esteemed  as  part '  of  the 
residue  of  his  estate,  such  residue  having 
already  been  divided  Into  as  many  shares  as 
be  bad  children.  The  claim  seems  to  be 
that  such  portion  was  not  only  thereby  di- 
rected to  become  a  part  of  the  residue,  but 
was,  by  necessary  Inference,  to  be  distribut- 
ed in  the  same  way  In  which  the  original  res- 
idue was  distributed.  Bat  this  obviously  is 
not  so.  Under  the  scheme  of  the  will  the 
sons,  as  has  already  been  pointed  out,  were 
to  take  their  shares  of  the  original  residue 
outright,  while  their  interest  in  that  part  of 
the  added  residue,  if  they  take  anything  as 
surrivors.  Is  merely  the  Income  thereof  so 
long  as  they  shall  live,  with  remainder  to 
their  children.  In  other  words,  the  testator 
intentionally  made  a  different  dlsposiiiou  of 


80  much  of  his  estate  as  should  fall  Into  the 
residue  by  reason  of  the  death  of  a  daughter 
without  leaving  issue,  from  that  which  he 
made  of  the  primary  residuary  estate.  Fur- 
ther than  this:  He  dealt  with  this  added 
portion  of  the  residue  upon  the  theory  that 
no  part  of  its  corpus  would  be  distributable 
immediately  upon  Its  falling  in,  for  he  pro- 
vided that  only  the  Interest  and  profit  should 
be  paid  to  the  first  takers  of  it  during  their 
natural  lives,  and  that  the  corpus  should 
then  be  paid  to  their  respective  children,  a 
disposition  of  It  which  negatives  the  idea 
that  the  children  of  deceased  chlldrra  should 
share  in  It. 

[3]  Lastly,  it  is  said  that  a  construction  of 
this  will  which  permits  only  those  of  the 
children  of  the  testator  who  should  survive  a 
daughter  dying  without  leaving  children  to 
share  in  the  distribution  of  that  part  of  his 
estate  which  was  set  apart  for  her  benefit. 
and  excludes  children  of  deceased  brothers 
and  sisters  from  participation  therein,  can- 
not be  Justified  because.  Under  such  a  con- 
struction, the  testator  might  readily  have 
died  Intestate  as  to  a  part  of  his  estate — for 
example,  by  the  death  of  all  of  bis  children 
before  Augusta — and  that  It  will  not  be  pre- 
sumed that  the  testator  Intended  to  leave 
any  part  of  his  estate  undisposed  of.  It 
must  be  conceded  that  no  presumption  of  an 
Intention  to  die  Intestate  as  to  any  part  of 
his  estate  is  allowable,  when  the  words  of 
a  testator's  will  may  fairly  carry  the  whole. 
But,  although  no  such  Intention  will  be  pre- 
sumed. It,  nevertheless,  not  Infrequently  hap- 
pens that  a  testator  unintentionally  dies  In- 
testate as  to  some  part  of  his  estate,  by  reason 
of  his  falling  to  contemplate  the  happening  of 
a  contingency  which  actually  occurs  after  his 
death;  and.  as  was  said  by  Halsbury,  L.  C, 
in  Inderwlck  v.  Tatchell,  L.  R.  Appeal  Cas- 
es (1903)  page  122,  courts  are  not  at  liberty, 
because  an  event  has  happened  which  the 
testator  has  not  provided  for,  to  disregard 
the  ordinary  rule  of  construction  that  words 
must  be  read  according  to  their  natural  and 
reasonable  meaning,  and  inject  Into  the  will 
a  provision  which  the  testator  would  prob- 
ably have  made  bad  he  contemplated  the- 
happening  of  the  contingency.  In  the  pres- 
ent case  a  reading  of  the  will  satisties  us 
that  the  testator  did  not  contemplate  the 
contingency  suggested  by  cotmsel,  and  did 
not  attempt  to  provide  against  It  We  find 
nothing  in  any  of  its  provisions  which  will 
justify  the  conclusion  that  the  testator  used 
the  words  "my  surviving  children"  In  other 
than  their  ordinary  and  natural  sense;  and, 
therefore,  we  hold  that,  by  the  true  construc- 
tion of  the  proTlsiou  'under  consideration, 
the  two  sons  of  the  testator,  Gideon  L.  and 
Thomas,  and  their  respective  dilldren,  were 
alone  entitled,  upon  the  death  of  their  sister 
Augusta,  to  share  in  the  distribution  of  that 
portion  of  the  testator's  estate  which  had 
been  set  aside  for  her  benefit  during  her  life. 

Beaching  this  coudusion  we  hold  that  the 
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decree  appealed  from,  wbich  adjudged  tbat 
the  children  of  the  deceased  sisters  of  the 
daughter  Augusta  were  entitled  to  share  in 
such  distribution  must  be  reversed,  and  a 
decree  In  conformity  to  the  views  herein  ex- 
pressed must  be  entered;  and  it  will  be  so 
ordered. 


STOUT  T.  COOK  et  al. 

(Coart  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  21,  1911.) 

Appeal  from  Court  of  Chancery;  Howell, 
Vice  Chancellor. 

Bill  in  equity  b^  Gideon  Lee  Stout,  sur- 
viving executor,  against  Margaret  S.  Cook  and 
others.  From  tlie  decree.  Audrey  Osbom, 
adopted  daughter  of  Jacob  Stout,  deceased,  ap- 
peals.    AfBrmed. 

Mark  A.  Sullivan  and  Robert  H.  Griffin,  for 
appellant.  Halsey  M.  Barrett,  W.  J.  Magie, 
John  R.  Hardin,  and  Joseph  D.  Lee,  for  re- 
spondents. 

PER  CURIAM.  For  the  reasons  set  forth  in 
the  opinion  of  this  court  (81  Atl.  821)  in  decid- 
ing the  appeal  of  certain  others  of  the  parties 
to  this  cause,  so  much  of  the  decree  as  is  ap- 
pealed from  by  Audrey  Osborn  will  be  affirmed. 


,  VAN  CLIBF  V.  MELVILLD  et  al. 
(Court  of  Brrors  and  Appeals  of  New  Jeney. 
Nov.  20,  1911.) 

(Bvnahu*  by  the  Court.) 

Fbattdttubnt  Conyetances  (J  122*)— Tbahs- 

ACTioNS  Invalid— MoBTOAOE. 

A  corporation  In  financial  straits  executed 
a  mortgage  on  all  Its  property  to  trustees  to 
secure  all  creditors  who  should  assent  to  its 
terms  before  a  certain  date  and  extend  the  time 
of  payment  of  their  claims.  The  mortgage  re- 
cited that  it  was  given  only  upon  the  assent 
and  extension  of  tune  by  creditors  owning  75 
per  cent,  of  the  claims.  Additional  advances  of 
moneys  to  be  made  by  or  through  the  trustees 
were  also  secured  by  the  mortgage  as  a  first 
lien.  The  trustees  were  given  full  discretion 
and  authority  to  disburse  the  moneys  so  ad- 
vanced. The  business  of  the  corporation  was 
to  be  conducted  under  their  oversight,  and  their 
expenses  were  to  be  a  first  lien.  Some  creditors 
did  not  assent.  A  receiver  was  afterward  ap- 
pointed for  the  corporation,  and,  upon  a  fore- 
closure by  the  trustees,  filed  an  answer  setting 
up  the  invalidity  of  the  mortgage  under  sec- 
tion 12  of  the  statute  of  frauds  (2  Comp.  St. 
1910,  p.  2618).  Held,  that  the  discretion  re- 
posed in  the  trustees  as  to  the  disbursement  of 
moneys  advanced  by  or  through  them  was  so 
broad  as  to  evince  an  intent  to  hinder,  delay, 
and  defraud  creditors,  and  that  the  mortgage 
was  invalid  even  as  to  the  advances. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  {  122.  •) 

Appeal  from  Court  of  Chancery. 

Bill  in  equity  by  WUllam  S.  Van  Cllef, 
trustee,  against  Frank  Melville  and  others. 
Decree  for  plalntUT,  and  defendants  appeal. 
Reversed  In  part  and  affirmed  in  part,  and 
remanded. 

The  bill  in  thla  case  was  filed  to  foreclose  a 
mortgage  given  by  the  Frank  Melville  Amuse- 


ment Ck>mpan7  and  by  Frank  Melville  and 
wife  to  WUllam  S.  Van  Cllet  the  complain- 
ant, Albln  Harry  Cortright,  as  trustees.  The 
receiver  of  the  Frank  Melville  Amusement 
Company  filed  an  answer  setting  up  that  the 
mortgage  was  void  under  the  sixty-fourth 
section  of  the  corporation  act  (2  Comp.  St 
1910,  p.  1638)  and  the  twelfth  aecUon  of  the 
statute  of  frauds  (2  Comp.  St  1910,  p.  261S). 
The  facts  are  as  follows:  In  1907  the  amuse- 
ment company  conducted  what  was  apparent- 
ly a  profitable  enterprise,  but  In  August  of 
that  year  was  In  financial  straits,  probably 
because  of  the  fact  tbat  the  receipts,  while 
showing  a  profit  over  the  running  expenses, 
were  not  suflScient  to  pay  the  cost  of  the 
plant  Suits  were  pending  and  lien  claims 
were  filed,  including  lien  claims  by  Van 
Cllef  and  by  Cortright  These  two  Ucn 
claims  were  filed  when  they  were  for  the 
purpose  of  inducing  a  more  favorable  settle- 
ment of  a  large  claim  then  In  the  hands  of 
an  attorney  for  collection.  Negotiations  and 
creditors*  meetings  followed,  as  a  result  of 
which  the  mortgage  In  suit  was  given.  It 
bears  date  October  21,  1907,  a  few  days  afto- 
the  scheme  bad  been  approved  at  a  meeting 
of  creditors,  but  it  was  not  acknowledged 
until  January  6,  1908.  The  delay  seems  to 
have  been  due  to  the  effort  to  secure  the 
assent  of  creditors  of  the  amusement  com- 
pany in  accordance  wltb  the  provisions  of 
the  mortgage.  The  total  amount  of  claims 
as  appears  by  a  statement  assented  to  botli 
by  the  amusement  company  and  by  the  trus- 
tees named  in  the  mortgage,  including  tlie 
complainant,  was  $72,119.98,  but  of  this 
amount  $15,292  claimed  by  Cortright  himself 
was  proven  ficUtlons.  The  valid  claims 
amount  to  $56,827.98.  SllghUy  over  75  pts 
cent,  of  that  amount  assented.  The  provi- 
sions of  the  mortgage  are  peculiar.  It  re- 
cites the  willingness  of  the  mortgagors  to  give 
security  for  their  debts  "upon  said  creditors 
accepting  such  security,  and  In  consideration 
thereof  giving  an  extension  of  time  until 
October  1,  1908,"  conveys  all  the  property  of 
the  amusement  company,  and  also  property 
used  in  connection  with  the  enterprise,  which 
In  equity  belonged  to  the  company  though  the 
title  was  In  Melville,  provides  that  It  Is  given 
only  upon  the  receipt  from  creditors  owning 
75  per  cent  of  the  claims  of  extensions  of 
payment  to  October  Ist  and  the  assent  of  the 
said  creditors  to  the  terms  of  the  mortgage^ 
and  tbat  the  remaining  25  per  cent  may 
share  in  the  benefits  by  executing  and  deliT- 
erlng  to  the  mortgagors  like  extmslons  and 
assents  on  or  before  February  6,  1908,  beins 
one  month  from  the  date  when  the  mortgagre 
was  acknowledged.  It  provides  for  addition- 
al advances  to  the  extent  of  $10,(X)0,  to  be 
made  only  through  the  trustees.  The  ad- 
vances  are  to  be  applied  as  the  trustees  di- 
rect.    They   are  given  full  dlBeretl<Mi  and 
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authority  with  regard  to  all  disbursementa, 
and  the  loans  and  advances  are  to  be  a  first 
lien  on  the  mortgaged  premises  prior  and 
paramount  to  the  lien  of  the  other  claims. 
The  mortgagors  are  to  remain  in  full  posses- 
sion of  their  park  property,  business,  fran- 
chises, and  appurtenances  to  manage  and 
control  the  same,  and  receive  and  control  all 
rents,  royalties,  earnings,  revenues,  and  in- 
come thereof  and  therefrom  in  the  same 
manner  and  with  the  same  eSeot  as  if  the 
mortgage  had  not  been  made,  with  the  right 
to  make  such  changes  and  alterations  as 
they  may  deem  best.  The  trustees  are  au- 
thorized after  May  1,  1908— that  is,  after  the 
beginning  of  the  next  season  for  such  amuse- 
ments as  the  company  conducted — to  appoint 
a  bookkeeper.  The  books  are  to  be  at  all 
times  open  to  inspection  and  audit  by  tbe 
trustees.  There  are  provisions  for  the  ad- 
vancement by  the  trustees  of  the  expenses 
necessary  to  keep  the  enterprise  going,  which 
are  to  be  a  first  Hen  upon  the  mortgaged 
property. 

Richard  Boardman  (Condict,  Condict  & 
Boardman,  Robert  S.  Hudspeth,  and  George 
H.  Peirce,  on  the  brief),  for  appellants. 
Elmer  W.  Oemarest  (Roberson  &  Demarest, 
on  the  brief),  for  respondent 

SWATZE,  J.  (after  stating  the  facts  as 
above).  The  learned  Vice  Chancellor  held 
that  the  mortgage  was  invalid  as  far  as  it 
attempted  to  secure  the  then  existing  debts 
of  tbe  amusement  company,  but  that,  al- 
though the  company  was  insolvent,  the  mort- 
gage was- valid  security  tor  the  subsequent 
advances  notwithstanding  section  64  of  the 
corporation  act  (2  Comp.  St  1910,  p.  1638), 
for  the  reason  that  the  trustees,  particularly 
Van  Clief,  who  advanced  the  money,  had  no 
notice  of  the  Insolvency.  He  did  not  con- 
sider whether  or  not  the  mortgage  was  in- 
valid nnder  section  12  of  our  statute  of 
frauds  (2  Comp.  St  1910,  p.  2618).  If  we 
thought  it  necessary  to  consider  the  effect 
of  section  04  of  the  corporation  act,  we 
should  have  some  difficulty  in  finding,  as 
the  Vice  Chancellor  did,  from  the  facta  In 
the  case  that  Van  Clief  was  without  notice 
of  the  insolvency;  bat  it  is  imnecessary  to 
pass  upon  that  question,  for  the  reason  that 
the  case  can  be  disposed  of  under  the  twelfth 
section  of  the  statute  of  frauds.  The  above 
recital  of  facts  suffices  to  show  that  as  to 
antecedent  creditors  the  case  comes  within 
the  rale  of  Owen  v.  Arvis,  26  N.  J.  Law,  22, 
and  National  Bank  of  the  Metropolis  v.  Spra- 
gne,  21  N.  J.  Bq.  530.  Notwithstanding  what 
Vice  Chancellor  Pitney  said  in  SIpley  v.  Wass, 
49  N.  J.  Eq.  463,  473,  24  Atl.  233,  the  author- 
ity of  these  cases  has  not  been  at  all  shaken 
by  the  later  decisions  of  Mucbmore  v.  Bndd, 
53  N.  J.  Law,  369,  22  Atl.  518,  and  Clinton 
Bank  T.  Cununins,  89  N.  J.  Eq.  577.  Much- 
more  V.  Budd  turned  upon  the  question 
whether  the  bUl  of  sale  amounted  to  an  as- 


signment for  the  benefit  of  creditors  within 
the  meaning  of  our  statute  relating  to  such 
assignments,  and  It  was  held  it  did  not. 
If  not  the  case  was  an  ordinary  one  of  pref- 
erence of  creditors.  In  neither  that  case  nor 
in  Bank  v.  Cummins  was  the  question  of 
fraudulent  intent  Involved.  In  the  present 
case  it  was  clearly  the  intent  of  the  parties 
to  the  mortgage  that  creditors  who  did  not 
assent  should  be  deprived  of  any  right  to 
share  in  the  security,  which  covered  all  the 
property  of  the  amusement  company,  so 
that  the  effect  was  that  creditors  unwilling 
to  assent  to  the  terms  proposed  by  tbe  debt- 
ors were  shut  out.  This  was  exactly  the 
scheme  condemned  in  National  Bank  of  the 
Metropolis  V.  Sprague.  The  present  case 
differs  in  that  the  mortgage  secures  future 
advances,  and  was  sustained  only  to  that  ex- 
tent The  reargument  was  directed  upon  the 
point  whether  a  mortgage  bad  in  part  be- 
cause in  contravention  of  tbe  statute  of 
frauds  could  be  sustained  In  part  by  a  court 
of  equity  in  view  of  the  plain  language  of  the 
statute  declaring  that  "a  conveyance  con- 
trived In  fraud,  covin  or  collusion  with  in- 
tent to  hinder,  delay  or  defraud  creditors  of 
their  lawful  actions  should  be  utterly  void 
and  of  no  effect."  Upon  further  considera- 
tion, we  think  we  need  not  pass  on  that 
question.  Onie  mortgage  shows  upon  its  face 
that  the  provisions  as  to  future  advances 
were  contrived  to  defraud  creditors  of  their 
lawful  actions.  It  provides  for  advances  not 
exceeding  $10,000  to  be  made  in  Installments 
as  the  same  may  be  approved  by  the  trustees 
from  time  to  time  for  the  maintenance  of 
the  buBlness,  for  inn  and  tavern  or  restaurant 
and  beer  saloon  license,  rent,  water  taxes, 
and  other  taxes,  wages,  or  arrears  thereof, 
stock  in  trade,  insurance  of  buildings,  and 
the  general  carrying  on  and  safeguarding  of 
the  properties  and  business  between  Its  date 
and  the  ensuing  1st  of  June.  The  trustees 
agree  to  advance  for  such  purposes  at  least 
$5,000  in  such  Installments  and  at  such  times 
as  to  them  and  Melville  shall  seem  proper. 
Any  sums  advanced  by  them  or  other  per- 
sons are  to  be  applied  as  they  direct,  and 
they  have  full  discretion  and  authority  with 
regard  to  all  such  disbursements.  These 
provisions  are  so  broad  as  to  authorize  the 
trustees  to  advance  money  and  apply  it  to 
the  payment  of  pre-existing  debts  at  thdr 
discretion.  The  object  of  the  provision 
seems  from  the  testimony  to  have  been  to 
permit  the  trustees  to  pay  small  creditors 
who  were  pressing  for  payment  and  annoy- 
ing the  management  of  tbe  enterprise.  Pay- 
ments of  this  kind  were  made.  Such  a  pro- 
vision, while  it  may  have  been  at  the  time  in- 
tended only  for  the  benefit  of  small  creditors, 
was  susceptible  of  being  used  for  the  bene- 
fit of  Van  Clief  himself,  and  the  effect  of 
vesting  SDCh  discretion  in  the  trustees  was 
to  make  it  possible  for  them  to  substitute  the 
first  lien  which  the  mortgage  gave  to  the 
advances,  tor  the  Inferior  lien  that  favored 
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creditors  might  otherwise  have,  merely  by 
using  the  money  to  pay  those  creditors.  A 
better  scheme  to  hinder,  delay,  and  defraud 
creditors  of  their  lawful  actions  cannot  read- 
ily be  devised.  The  assenting  creditors  no 
doubt  thought  that  the  trustees  intended  that 
the  advances  should  be  used  for  the  purpose 
of  carrying  the  enterprise  through  to  another 
season  for  out-door  amusements,  with  the 
hope  that  It  would  prove  profitable  enough 
to  enable  the  corporation  to  pay  Its  debts, 
but  the  discretion  reposed  In  the  trustees 
was  much  broader  than  that  Under  Much- 
more  v.  Budd,  this  scheme  cannot  be  called 
a  general  assignment,  but.  In  substance,  It 
Is  an  arrangement  by  which  the  corporation 
appoints  its  own  receivers,  authorizes  them 
to  continue  the  business,  and  create  a  first 
lien  upon  the  property  prior  to  the  claims  of 
existing  'creditors,  and  use  the  proceeds  of 
the  new  loans  for  such  purpose  as  they  deem 
best.  As  to  nonassentlng  creditors,  such  a 
scheme  Is  Illegal,  and  Is  within  the  reason 
that  led  the  court  to  condemn  the  mortgage 
In  National  Banlc  of  the  Metropolis  r. 
Sprague. 

It  is  urged  that  the  state  of  the  record  pre- 
vents creditors  from  profiting  by  this  appeal 
because  a  decree  pro  confesso  has  been  taken 
against  them  In  the  court  of  chancery.  It 
Is  conceded  that  there  were  creditors  who 
did  not  assent  to  this  scheme.  The  receiver 
represents  them.  He  raised  the  Issues  by 
proper  pleading  In  the  Court  of  Chancery, 
and  is  entitled  to  press  the  objections  to  the 
mortgage  in  this  court.  The  fact  that  some 
of  the  creditors,  whose  counsel  signed  the 
brief  In  l>ebalf  of  the  appellants,  assented 
to  the  arrangement.  Is  of  no  moment.  The 
receiver  is  the  appellant,  representing  the 
rights  of  npnassentlng  creditors.  The  ques- 
tion of  equities  that  may  have  arisen  by  rea- 
son of  the  assent  of  many  creditors  to  the 
scheme  Is  not  now  before  us.  That  will  nat- 
urally arise  In  the  Court  of  Chancery  upon 
the  distribution  of  the  fund  now  in  the  bands 
of  the  receiver. 

For  the  reasons  stated,  the  decree  is  re- 
versed and  the  record  remitted  to  the  Court 
of  Chancery  for  further  proceedings  in  ac- 
cordance with  ibis  opinion. 

The  Vice  Chancellor  decreed  that  the  judg- 
ment of  the  Commonwealth  Roofing  Com- 
pany constituted  a  valid  and  subsisting  lien 
on  the  property  sold,  and  was  to  be  first 
paid.  The  assent  of  the  Commonwealth 
Roofing  Company  to  an  extension  of  time 
for  payment  of  the  judgment  was  distinctly 
made  upon  the  understanding  that  the  judg- 
ment should  remain  as  a  lien  on  the  proper- 
ty levied  on  under  the  execution,  and  should 
not  be  attacked  or  questioned  by  the  amuse- 
ment company  or  the  trustees  named  in  the 
mortgage.  We  see  no  reason  to  doubt  the 
correctness  of  the  Vice  Chancellor's  decree 
in  favor  of  the  Commonwealth  Roofing  Com- 


pany, and  in  that  respect  the  decree  will 
be  affirmed.  The  Commonwealth  Roofing 
Company  is  entitled  to  Its  costs. 


8TROCK  et  al.  v.  MAYOR  AND  CITT 
CODNOII4  OF  EHST  OR- 
ANGE et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  2a,  1911.) 
Cektioeari  (S  70*)— AppeaI/— QuEsnoHs  R«- 

VIEWABIJ^--QUE8TI0N  NoT  Raibeo  iw  Coum 

Bblow. 

The  question  whether  the  Legislature  may 
amend  the  title  of  P.  L.  1907,  p.  279,  by  an 
amendaton  act  (P.  L.  1908,  p.  163),  the  title 
of  which  does  not  express  a  purpose  to  chani^ 
such  title,  not  raised  in  the  Supreme  Court  on 
certiorari  to  review  a  resolution  of  the  play- 
ground commissioners  of  a  city  acting  under 
the  statutes  and  P.  L.  1909,  p.  76,  nor  in  the 
Court  of  Errors  and  Appeals  on  error,  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {{  195-208;  Dec  Dig.  {  70.*] 

BjTror  to  Supreme  Court 

Certiorari  by  Estelle  I.  Strock  and  anotb» 
against  the  Mayor  and  City  Council  of  the 
City  of  East  Orange  and  others  to  review  a 
resolution  of  the  Playground  Commissioners 
of  the  city.  There  was  a  judgment  of  the  Su- 
preme Court  (80  N.  J.  Law,  619,  77  AU.  1031) 
dismissing  the  proceedings,  and  plalatiff^ 
bring  error.    Affirmed. 

Ralph  E.  Lum,  for  plaintiffs  In  error. 
Borden  D.  Whiting,  for  defendants  in  error. 

PER  CURIAM.  This  writ  of  error  brings 
under  review  a  judgment  of  the  Supreme 
Court  affirming  certain  resolutions  of  the 
board  of  playground  commissioners  of  the 
city  of  East  Orange  and  dismissing  the  writ 
of  certiorari  that  had  been  allowed  for  the  re- 
view of  those  resolutions.  The  various  grounds 
of  attack  that  are  here  made  upon  the  validi- 
ty of  the  resolutions  seem  to  have  been  made 
In  the  Supreme  Court,  and  are  specifically 
and  satisfactorily  disposed  of  in  the  opinion 
delivered  by  Mr.  Justice  Parker  In  that 
court  The  opinion  concedes,  arguendo,  that 
if  land  Is  dedicated  to  public  use  for  certain 
purposes,  it  is  not  within  the  power  of  the 
municipality  or  of  the  Legislature  to  au- 
thorize the  diversion  of  such  land  to  other 
purposes  without  first  exercising  the  right  of 
eminent  domain  and  paying  to  the  owner  of 
the  fee  a  proper  compensation  therefor. 
This  concession  is  not  at  all  essential  to  the 
argument,  and  we  must  be  understood  as 
neither  approving  or  disapproving  of  it 

An  examination  of  the  acts  of  the  Legis- 
lature from  which  the  playground  commis- 
sioners derive  their  powers  suggests  a  query 
that  has  not  been  the  subject  of  discussion 
by  counsel.  The  statutes  in  question  are 
found  In  P.  L.  1907,  p.  279.  P.  L.  1908,  p. 
163,  and  P.  L.  1909,  p.  76.    The  first  of  these 
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Is  entitled:  "An  act  to  provide  for  the 
establlsbnient  of  public  playgrounds  In  cities 
of  tbis  state,  and  for  the  maintenance,  con- 
trol and  management  thereof."  The  second 
Is  entitled:  "An  act  to  amend  an  act  entitled, 
'An  act  to  provide  for  the  establishment  of 
public  playgrounds  in  cities  of  this  state, 
and  for  the  maintenance,  control  and  man- 
agement thereof,'  approved  May  seventh, 
one  thousand,  nine  hundred  and  seven." 
This  title  contains  no  intimation  that  the 
title  of  the  act  of  1907  Is  to  be  amended; 
but  the  first  section  reads  as  follows:  "The 
title  of  the  act  to  which  this  act  is  an  amend- 
ment be  and  the  same  hereby  is  amended 
to  read  as  follows:  'An  act  concerning 
playgrounds  and  recreation  places  in  cities  of 
this  state  and  providing  for  the  establish- 
ment, equipment,  control,  use  and  regulation 
thereof.'"  The  act  of  1909  treats  the  title 
of  the  act  of  1907  as  having  been  amended 
by  the  act  of  1908,  for  the  title  of  the  act  of 
1909  is:  "A  supplement  to  the  act  entitled, 
'An  act  concerning  playgrounds  and  recrea- 
tion places  In  cities  of  this  state,  and  pro- 
viding for  the  establishment,  equipment, 
controf,  use  and  regulation  thereof,'  approved 
May  seventh,  one  thousand,  nine  hundred 
and  seven."  Whether  it  was  competent  for 
the  Legislature  to  amend  the  title  of  the 
act  of  1907  by  an  amendatory  act,  which 
latter  act  did  not  express  in  Its  title  that 
any  change  was  proposed  to  be  made  In  the 
title  of  the  act  (see  Sawter  v.  Shoenthal,  80 
Atl.  101),  and  whether,  if  the  act  of  1908  be 
InefDcient  to  amend  the  title  of  the  act  of 
1907,  the  validity  of  the  act  of  1909  (which 
adopts  the  amended  title  for  Its  own)  is  af- 
fected thereby,  are  questions  that  need  not 
now  be  determined,  because  they  were  not 
raised  either  in  the  Supreme  Court  or  In 
this  court 

The    Judgment    under   review    should    be 
affirmed. 


COLONIAL  LAND  CO.  v.  ASMUS. 

(Court  of  Error!)  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(Byllahut  ly  the  Court.) 

1.  Landlord  and  Tbrant  (J  192*)— Rent- 
Injury  TO  OH  Destruction  of  Building. 

Under  the  supplement  of  March  5,  1874, 
to  the  landlord  and  tenant  act  (P.  L.  1874,  p. 
27;  Gen.  Stat.  p.  1923,  pi.  35),  where  the  les- 
see relies  upon  either  the  Injury  or  the  total 
destruction  of  the  building  or  baildings  as  a 
defense  to  an  action  for  the  rent,  it  must  ap- 
pear that  the  injury  or  destruction  occurred 
without  the  fault  of  the  lessee. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {f  777,  778;  Dec.  Dig. 
i  192.»] 

2.  Landlord  and  Tbnant  (§  192*)— <Rent— 
Injury  to  or  Destruction  of  Builmno. 

Where  the  tenant  sublets  the  premises,  he 
makes  the  subtenant  liis  representative  to  this 
extent ;    that  in   order  to   establish   a  defense 


against  the  claim  of  the  landlord  In  chief  for 
rent,  based  upon  the  injury  or  tctal  destruc- 
tion of  the  building  or  buildings,  under  tlie  sup- 
plement of  March  5,  1874,  to  the  landlord  and 
tenant  act  (P.  I*  1874,  p.  27;  Gen.  Stat  p. 
1923,  pi.  35),  It  must  appear  that  the  subten- 
ant was  without  fault. 

[Ed.  Note. — For  other  cases,  see  Londlord  and 
Tenant  Cent  Dig.  SS  777,  778;  Dec  Dig.  S 
192.*] 

Error  to  Supreme  Court 

Action  by  the  Colonial  Land  Company 
against  Adolph  B.  Asmus.  Judgment  (80  N. 
J.  Law,  637,  77  Att.  1022)  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  Bmil  Walscheld,  for  plaintiff  in  error. 
James  R.  Bowen,  for  defendant  in  error. 

PER  CURIAM.  This  writ  of  error  brings 
under  review  a  Judgment  of  the  Supreme 
Court  affirming  the  Judgment  of  a  district 
court  rendered  against  the  defendant  as 
guarantor  of  the  rent  reserved  in  a  written 
lease  made  by  the  plaintiff  to  one  Interman. 
The  demised  premises  contained  71  acres  of 
land,  upon  which  had  been  constructed  a 
a  race  track,  with  stables  and  other  struc- 
tures; the  principal  and  most  valuable 
building  being  a  clubhouse.  On  January  15, 
1910,  a  Are  occurred  that  resulted  In  the 
total  destruction  of  the  clubhouse;  the  other 
leased  buildings  being  only  slightly  Injured. 
Some  time  prior  to  the  fire  Interman  had 
sublet  the  clubhouse,  and  the  subtenant  was 
In  possession  of  it  at  the  time  of  the  fire. 

The  action  was  brought  to  recover  an  In- 
stallment of  rent  for  the  month  of  February, 
1910.  The  defense  was  rested  upon  that  sup- 
plement to  the  landlord  and  tenant  act  (P. 
L.  1874,  p.  27;  Gen.  Stet  p.  1923,  pi.  35), 
which  enacts:  "That  whenever  any  building 
or  buildings  erected  on  leased  premises  shall 
be  Injured  by  fire  without  the  fault  of  the  les- 
see, the  landlord  shall  repair  the  same  as 
speedily  as  possible,  or  in  default  thereof 
the  rent  shall  cease  until  such  time  as  such 
building  or  buildings  shall  be  in  complete 
repair;  and  In  case  of  the  total  destruction 
of  such  building  or  buildings,  by  fire  or  oth- 
erwise, the  rent  shall  be  paid  up  to  the  time 
of  such  destruction,  and  then  and  from 
thenceforth  the  lease  shall  cease  and  come 
to  an  end;  provided  always,  that  this  sec- 
tion shall  not  extend  or  apply  to  cases  where 
the  parties  have  otherwise  stipulated  in 
their  agreement  of  lease." 

[1]  We  agree  with  the  view  expressed  in 
the  opinion  delivered  by  Mr.  Justice  Bergen 
In  the  Supreme  Court  that  the  legislative 
Intent  disclosed  In  this  enactment  Is  that 
the  tenant,  in  order  to  have  the  benefit  of 
the  act  In  case  of  either  the  injury  or  the 
total  destruction  of  the  building  or  build- 
ings, must  be  without  fault 

[2]  We  also  agree  that,  where  the  tenant 
sublets  the  premises,  he  makes  the  subtenant 
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his  representative  to  this  extent;  that,  In  or- 
der to  work  a  defense  as  against  the  land- 
lord In  chief,  It  must  appear  that  the  sub- 
tenant was  without  fault. 

The  Supreme  Court  appears  to  have  pro- 
ceeded upon  the  theory  that  the  total  de- 
struction of  one  out  of  several  buildings  up' 
on  the  leased  premises  would  work  a  ter- 
mination of  the  lease  under  the  second 
branch  of  the  section  quoted  from  the  stat- 
ute. Whether  this  Is  the  correct  view,  or 
whether,  on  the  other  hand,  the  destruction 
of  one  out  of  several  buildings  Is  to  be  treat- 
ed as  an  "Injury  by  fire"  rather  than  a  "total 
destruction,"  is  a  question  that  Is  not  pre- 
sented by  this- record,  and  upon  It  we  ex- 
press no  opinion.  In  the  recent  case  of  Car- 
ley  V.  liberty  Hat  Mfg.  Co.,  79  Atl.  447,  33 
L.  R.  A.  (N.  S.)  545,  there  was  a  total  de- 
struction of  the  buildings  upon  the  leased 
premises. 

The  Judgment  under  review  herein  should 
be  affirmed. 


STRICKLAND  t.  NATIONAL  SALT  CO. 
et  al. 

(Court  of  Eirron  and  Appeals  of  New  Jersey. 
Nov.  20,  19U.) 

(Bt/llahiit  iy  the  Court.) 
1.  Bills  and  Notes   (§  166*)— IwarrRTnraNTS 
Neiootiablb  —  Cebtificatb    of    Indebied- 


A  certificate  of  indebtedness  which  con- 
tains. In  addition  to  a  promise  to  pay  money, 
an  agreement  to  keep  tree  from  incambrance 
property  on  which  the  value  of  collateral, 
pledged  for  the  security  of  the  certificate  de- 
pends, is  not  a  negotiable  instrument. 

[E)d.   Note.— For  other   cases,   see   Bills   and 
Notes,  Cent  Dig.  |  418;   Dec.  Dig.  S  166.*] 

2.  CoBPOBATioNS   (§   152*)  —  Stock  —  Aghee- 
HENTS  AS  TO  Dividends— Validity. 

A  corporation  issned  certificates  of  indebt- 
edness equal  in  amount  to  expected  dividends 
on  the  preferred  and  common  stock  for  the 
time  the  certificates  had  to  ran,  and  pledged 
as  collateral  stock  of  another  company  acquir- 
ed from  the  stockholders  of  that  company  to 
whom  the  certificates  were  issued.  Those  stock- 
holders at  the  same  time  pledged  stock  of  the 
first  corporation  issued  to  them  in  exchange. 
It  was  agreed  that  the  dividends  received  on 
the  latter  stock  should  be  applied  to  the  pay- 
ment of  the  certificates.  Held,  that,  in  sub- 
stance, this  was  an  attempt  to  secure  the  pay- 
ment of  dividends,  whether  earned  or  not,  and 
was  an  illegal   transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  504-^67;    Dec  Dig.  8  152.*] 

3.  CoBPOBATioNS   (i   560*)— Rbceivebs— Rem- 
edies. 

Where  an  act  of  a  corporation  violates  an 
express  prohibition  of  the  statute,  the  receiv- 
ers of  the  corporation  may  avail  themselves  of 
the  illegality,  although  the  corporation  has  re- 
ceived a  benefit  from  the  illegal  transaction. 
Camden  ft  Atlantic  R.  R.  Co.  v.  Mays  Landing 

6  E)gg  Harbor  R.  R.  Co.,  48  N.  J.  Law,  530, 

7  Atl.  523,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  560.*] 


(Additional  SyUabut  ^  BditoHai  Btaff.J 

4.  CoHPOHATTONs    (J    487*)  —  "Ultha    Vibes 

Contract." 

Ultra  vires  contracts  are  contracts  whidi 
are  beyond  the  statutory  powers  of  the  cor- 
poration, and  not  contracts  expressly  prohibit- 
ed by  statute  and  contrary  to  the  pablic  pol- 
icy of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Corporationa^ 
Dec.  Dig.  i  487.* 

For  other  definitions,  see  Words  and  Fhraseai 
vol.  8,  pp.  7145-7146.] 

Appeal  from  Court  of  Chancery;  Steven- 
son.  Vice  Chancellor. 

Bill  In  equity  by  Channcey  H.  Stridcland 
against  the  National  Salt  Company  and 
others.  From  a  decree  (77  N.  J.  Eq.  328,  7ft 
Atl.  1048)  for  defendants,  complainant  ap- 
peals.   Affirmed. 

The  appellants  claim  the  amount  due  on  a 
certificate  in  the  following  form: 

"* .  Jeraey  aty,  N.  J. 

"National  Salt  Company  (of  New  JerseyV 
hereby  agrees  to  pay  at  the  office  of  the 
American  Trust  Company,  Cleveland.  Ohio. 

to ,  or  order, dollars,  in 

equal    semiannual     Installments,     beginning 

.    The  failure  to  pay  any  installment 

when  due  shall  make  all  future  installments 
become  at  once  due  and  payable.  Dntil  sodi 
default  shall  have  occurred  the  National 
Salt  Company  may  «t  any  time  cause  Its 
liability  under  this  instrument  to  be  dis- 
charged by  paying  the  amount  of  all  future 
Installments  hereby  secured  to  the  American 
Trust  Company,  of  Cleveland,  Ohio,  in  trust 
to  pay  the  same  to  the  registered  holder 
hereof  upon  demand. 

"Said  National  Salt  Company  has  agreed 
that  no  contract  for  the  purchase  of  exhaust 
steam  entered  into  by  the  United  Salt  Com- 
pany prior  to  October  1st,  1899,  and  that  no 
Improvements  erected  or  to  be  erected  by 
the  United  Salt  Company  tor  utilizing  said 
steam  in  the  manufacture  of  salt  shall  be 
mortgaged,  incumbered  or  In  any  manner  dis- 
posed of  until  this  obligation  is  paid  or  dis- 
charged, and  that  until  such  time  no  money 
borrowed  or  advanced  by  the  National  Salt 
Company  for  extending,  improving  or  operat- 
ing any  property  of  the  United  Salt  Company 
shall  be  made  a  charge  upon  or  lien  against 
the  property  or  assets  of  the  United  Salt 
Company.  And  until  such  payment  or  dis- 
charge shall  be  made,  said  National  Salt 
Company  has  further  agreed  that  the  United 
Salt  Company  shall  not  otherwise  than  by 
license  sell  or  dispose  of  any  interest  tn  any 
patented  process  for  the  manufacture  of 
s&lt,  now  owned  by  the  United  Salt  Com- 
pany, or  for  which  It  shall  have  applied  for 
letters  patent  prior  to  November  15th,  1899, 
and  that  upon  all  licenses  Issued  by  said 
Salt  Company  there  shall  be  paid  to  it  a  roy- 
alty of  at  least  25  cents  per  ton,  settlement 
for  which  shall  be  made  quarterly.    To  Jolnt- 


•For  otlier  cases  see  same  topic  and  sectloD  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Serial  *  Rep'r  Indexes 
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ly  and  ratably  secure  the  payment  of  this 
obligation  and  others  of  like  tenor  and  also 
the  performance  of  the  foregoing  agreements, 
said  National  Salt  Company  has  indorsed 
In  blank  and  deposited  with  the  American 
Trust  Company,  of  Cleveland,  Ohio,  as  trus- 
tee, all  stock  of  the  United  Salt  Company 
acquired  by  It  under  an  option  given  by  cer- 
tain stockholders  of  said  company,  bearing 
date  July  20th,  1899.  The  terms  upon  which 
said  stodc  has  been  deiKwited  are  set  forth 
In  a  declaration  of  trust  executed  by  said 
National  Salt  Company,  dated  October  2nd, 
1899,  and  filed  at  the  office  of  said  Trust 
Company. 

"Upon  surrender  and  cancellation  of  this 
obligation  the  National  Salt  Company  will 
from  time  to  time  upon  demand  Issue  new 
agreements  of  like  tenor  for  such  amounts 
as  the  holder  may  desire,  not  exceeding, 
however,  in  the  aggregate  the  amount  then 
remaining  unpaid  hereon. 

"This  instrument  shall  not  be  valid  until 
countersigned  and  registered  by  the  said 
Trust  Company. 

"National  Salt  Company, 

"By , 

"President 


"Attest:    , 

"Secretary. 
"Countersigned  and  registered: 

"The  American  Trust  Company, 
"By ." 

This  claim  was  disallowed  by  the  receiver, 
and  his  determination  was  affirmed  by  the 
Vice  Chancellor  (77  N.  J.  Eq.  328,  76  AU. 
1048).  The  facts  as  far  as  now  material  are 
as  follows:  The  National  Salt  Company  con- 
tracted for  the  purchase  of  the  capital  stodc 
of  the  United  Salt  Company,  an  Ohio  cor- 
poration. One  and  one-fourth  shares  of  pre- 
ferred stock  and  1%  sBares  of  common  stock 
of  the  National  Company  and  $106.25  in  cash 
were  to  be  exchanged  for,  each  share  of  the 
United  stock,  the  cash  to  be  paid  in  10  equal 
semiannual  installments  on  the  Ist  days  of 
January  and  July  of  each  year.  CertiQcates, 
of  which  that  of  the  appellant  Is  one,  were 
Issued  in  the  necessary  amounts  to  cover 
the  total  due  to  each  United  stockholder  at 
the  rate  of  1106.25  per  share.  The  amount 
was  exactly  equivalent  to  the  dividends  on 
the  preferred  stock  and  10  per  cent,  divi- 
dends on  the  common  stock  of  the  National 
Company  for  the  five  years  the  certificates 
had  to  run.  The  National  Company  deposited 
the  United  stock  thus  acquired  with  the 
American  Trust  Company  of  Cleveland,  Ohio, 
to  secure  payment  of  the  certificates.  The 
declaration  of  trust  executed  by  the  Trust 
Company  set  forth  that  the  stock  was  held 
to  secure  also  the  performance  of  the  Nation- 
al Company's  agreement  to  permit  no  con- 
tract for  the  purchase  of  exhaust  steam 
entered  Into  by  the  United  Company  prior 
to  October  1,  1899,  and  no  improvements 
erected  or  to  be  erected  for  utilizing  said 


steam  to  be  in  any  manner  mortgaged,  in- 
cumbered, or  disposed  of  until  the  certifi- 
cates were  paid  or  discharged,  until  which 
time  no  moneys  borrowed  or  advanced  by 
the  National  Company  for  extending,  im- 
proving, or  operating  the  property  of  the 
United  Company  were  to  be  made  a  charge 
upon  or  lien  against  the  property  or  assets 
of  the  United  Company.  The  deposited  stock 
was  also  to  secure  an  agreement  of  the  Na- 
tional Company  that,  until  the  certificates 
were  paid  or  discharged,  the  United  Com- 
pany (which  was  about  to  pass  into  the  con- 
trol of  the  National  Company)  would  not 
otherwise  than  by  license  dispose  of  any 
interest  in  any  patented  process  for  the  man- 
ufacture of  salt  then  owned  by  the  United 
Company,  or  for  which  it  had  applied  for 
letters  patent  prior  to  Nov^nber  15,  1899, 
and  that,  upon  all  licenses  issued  imder  such 
patent,  there  should  be  paid  a  royalty  of  at 
least  25  cents  per  ton.  Upon  iwrformance 
by  the  National  Company  of  Its  agreement 
and  upon  payment  of  the  certificates,  the 
United  stock  was  to  be  returned  by  the  Trust 
Company;  but,  In  case  of  default  in  payment 
or  the  violation  of  any  of  the  agreements, 
the  Trust  Company  upon  the  demand  of  any 
holder  of  the  certificates  was  to  sell  the 
stock,  or  so  much  as  was  necessary,  to  pay 
the  amounts  due  upon  the  certificates  and  to 
satisfy  and  release  all  liens  or  claims  up- 
on the  contracts,  Improvements,  or  patented 
processes,  and  to  apply  the  proceeds  to  the 
payment  of  the  balance  due  on  the  certifi- 
cates and  the  discharge  of  the  liens  and  in- 
cumbrances. 

At  the  same  time  that  the  National  Com- 
pany deposited  with  the  American  Trust 
Company  its  United  Company  stock  the 
former  stockholders  of  the  United  Company 
deposited  with  the  same  Trust  Company 
their  certificates  of  the  preferred  and  com- 
mon stock  of  the  National  Company  received 
in  exchange,  which  were  to  be  held,  man- 
aged, and  controlled  by 'the  Trust  Company 
until  all  Indebtedness  of  the  National  Com- 
pany upon  the  certificates  was  fully  paid  or 
discharged,  but  In  no  event  later  than  Janu- 
ary 1,  1906  (that  is,  the  date  when  by  their 
terms  they  became  due).  This  National 
Company  stock  deposited  by  the  former^ 
stockholders  of  the  United  Company  was  to 
be  held  by  the  Trust  Company  until  that 
time  upon  trust  to  receive  all  dividends  and 
retain  them  untU  the  Installment  next  to 
become  due  upon  the  certificates  should  have 
become  due  and  payable,  and  then  to  apply 
the  same  to  the  payment  of  such  installment, 
lu  short,  the  stock  of  the  United  Company 
and  the  stock  of  the  National  Company  to 
be  issued  in  exchange  therefor  were  both 
held  by  the  Truqt  Company  to  secure  the 
payment  of  the  certificates  and  the  per- 
formance of  the  contracts  against  incimiber- 
Ing  the  corporate  property  of  the  United 
Company,  and  thereby  diminishing  the  ae- 
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curity  for  tbe  payment  of  the  certificates, 
and  the  dividends  declared  upon  the  National 
Company's  stock,  instead  of  being  p&lA  to 
the  owners  of  that  stock  as  dividends,  were 
to  be  applied  to  the  payment  of  the  amount 
dne  to  them  as  creditors  upon  certificates 
of  indebtedness;  in  other  words,  they  waiv- 
ed their  right  to  receive  dividends  on  the 
National  stock  in  exchange  for  certificates 
of  equal  amount,  and  agreed  that  their  own 
dividends  should  be  applied  to  the  payment 
of  their  own  certificates  of  Indebtedness. 
In  effect  this  transmuted  their  contingent 
right  as  stockholders  to  dividends  Into  an 
absolnte  right  as  creditors  to  receive  a  debt 
As  a  result  of  the  complicated  arrange- 
ment above  detailed,  the  National  Company 
secured  possession  of  the  corporate  property 
of  the  United  Company,  and  conducted  the 
business  for  a  time.  Certain  stockholders 
of  the  National  Company  took  proceedings 
in  the  Ohio  courts  to  have  the  arrangement 
declared  Ulegal  as  in  violation  of  the  Ohio 
anti-trust  act,  and  a  decree  to  this  effect  was 
entered  In  the  Ohio  courts.  At  that  time 
there  was  in  the  hands  of  the  American 
Trust  Company  a  balance  of  deposit  on 
account  of  dividends  on  the  National  stock 
amounting  to  $42,846.70,  which  was  disposed 
of  by  the  Ohio  court,  a  part  of  it  paid  to  the 
American  Trust  Company  for  its  services, 
and  the  balance  distributed  between  counsel 
in  the  suit 

William  X  Wallace,  Henry  W.  Bean,  and 
George  R.  Beach  (John  L.  Wilkle,  Chester 

A.  Jayne,  and  Paul  Bonynge,  on  the  brief), 
for  appellant    Charles  W.  Fuller  and  Henry 

B.  Twombly,  for  receivers. 

SWAYZBt  J.  (after  stating  the  facts  as 
above).  It  Is  unnecessary  to  consider  many 
questions  that  were  ably  argued  at  the  bar 
as  the  case  can  be  disposed  of  by  the  deter- 
mination of  the  following:  (1)  Were  the  cer- 
tificates negotiable?  (2)  If  not  negotiable, 
were  they  illegal?  (3)  Is  the  defense  of  ille- 
gality open  to  the  receiver? 

[1]  1.  It  Is  conceded  that  the  instrument 
In  suit  is  anomalous  in  form.  It  is  not  ex- 
actly a  promissory  note  nor  a  corporate 
bond,  both  of  which  are  negotiable.  The  in- 
strument partakes  of  the  character  both  of 
a  sealed  note  and  of  a  corporate  bond,  but 
contains  unusual  provisions  which  we  think 
deprived  it  of  the  protection  with  which  the 
law  surrounds  negotiable  instruments.  By 
the  negotiable  Instruments  act  of  1902  (P.  Ii. 
1902,  p.  583)  it  is  enacted  in  section  5  that 
an  instrument  which  contains  an  order  or 
promise  to  do  another  act  in  addition  to  the 
payment  of  money  is  not  negotiable,  and  then 
follow  four  exceptions,  wlilch  permit  certain 
provisions  to  be  Inserted  In  the  Instrument 
without  afTecting  Its  negotiability.  These  ex- 
ceptions are :  (1)  Provisions  authorizing  the 
sale  of  collateral  securities  in  case  the  in- 
strument be  not  paid  at  maturity;  or  (2)  au- 


thorizing a  confession  of  Judgment  If  the  In- 
strument be  not  paid  at  maturity;  or  (3> 
waiving  the  benefit  of  any  law  intended  for 
the  advantage  or  benefit  of  the  obligor;  or 
(4)  giving  the  holder  an  election  to  require 
something  to  be  'done  in  lieu  of  the  payment 
of  money.  Although  this  act  was  not  passed 
until  after  the  certificates  In  question  were 
issued,  it  was  In  this  respect  Intended  as  a 
codification  of  the  common  law.  Whether  this 
contract  Is  governed  by  the  law  of  New  Jer- 
sey, where  it  purports  to  have  been  made,  or 
by  the  law  of  Ohio,  where  it  was  to  be  per- 
formed, or  by  the  law  of  New  York,  where 
it  is  said  to  have  been  delivered.  Is  Imma- 
terial. The  New  York  negotiable  instrumepts 
act  was  passed  in  1897  (Laws  1807,  c.  612), 
and  contains  the  same  provision.  The  Ohio 
act  was  passed  in  the  same  year,  1902  (Laws 
1902,  p.  162),  and.  If  the  certificate  la  an 
Ohio  contract  the  common  law  mnst  prevail. 
There  Is  nothing  to  show  that  the  common 
law  of  Ohio  differed  from  the  law  of  New 
Jersey.  In  any  event  therefore,  the  rule  of 
law  applicable  is  that  set  forth  In  the  fiffh 
section  of  the  negotiable  Instruments  act 
None  of  the  exceptions  In  that  section  covers 
the  present  case. 

The  certificates  in  form  contain  a  state- 
ment of  an  agreement  on  the  part  of  the 
National  Company  that  no  contract  for  the 
purchase  of  exhaust  steam  and  no  Improve- 
ments erected  or  to  be  erected  by  the  United 
Company  for  utilizing  said  steam  shall  be 
mortgaged.  Incumbered,  or  in  any  way  dis- 
posed of;    that  no  money  borrowed  or  ad- 
vanced by  the  National  Company  for  extend- 
ing, improving,  or  operating  any  property  of 
the  United  Company  shall  be  a  charge  upon 
or  Hen  against  the  property  or  assets  of  the 
United  Company;   and  that  the  United  Com- 
pany shall  not  dlspo^  of  its  patents  other- 
wise than  by  licenses  and  for  a  royalty  of 
at  least  25  cents  per  ton.    This  is  not  a  state- 
ment of  the  transaction  which  gives  rise  to 
the    instrument    and    therefore   permissible 
under  section  3  of  the  act  but  a  promise  to 
do  an  act  in  addition  to  the  payment  of 
money,  and  therefore  under  section  5  makes 
the   instrument  not  negotiable.     While  the 
certificates  state  the  agreement  in  the  past 
tense,  there  is  no  other  written  agreement  to 
that  effect,  and  nothing  more  than  a  similar 
recital  In  the  declaration  of  trust  by  the 
National  Company  and  the  American  Tmst 
Company.    We  think  the  mere  grammatical 
form  in  which  the  agreement  is  stated  is  not 
Important,  and  that  In  effect  the  certificate 
contains  an  agreement  for  the  protection  of 
the  assets  of  the  United  Company  against 
incumbrances  and  waste  for  the  purpose  of 
maintaining  the  value  of  the  stock  of  that 
company  held  as  collateral  for  the  certifi- 
cates.   The  agreement  is  couched  in  negative 
terms  as  an  agreement  not  to  do  certain 
things,  but  that  Is  not  decisive.    The  object 
of  the  provision  of  the  negotiable  instruments 
act  was  to  provide  against  giving  ttke  ei- 
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traordinary  advantages  of  negotiability  to  all 
sorts  of  agreements  other  than  for  the  pay- 
ment of  money;  and,  although  stated  in  the 
negative  form,  the  agreement  is,  in  substance, 
within  the  meaning  of  the  statute,  a  promise 
to  do  an  act  In  addition  to  the  payment  of 
moaey.     It  Is,  In  substance,  a  promise  to 
keep  the  security  free  from  Incumbrances 
and  of  the  same  value  as  when  it  was  pledg- 
ed.   Our  view  of  the  scope  of  the  language 
of  the  statute  Is  confirmed  by  the  language 
In  which  the  first  exception  in  section  5  is 
couched.    This  exception  Is  of  an  agreement 
authorizing  the  sale  of  collateral  securities 
In  case  the  instrument  be  not  paid  at  matu- 
rity.    The  agreement  in   the  present  case 
authorized  a  sale  upon  contingencies  other 
than  nonpayment  at  maturity.    The  certifi- 
cates refer  to  the  declaration  of  trust  for  the 
terms  upon  which  the  stock  pledged  as  col- 
lateral had  been  deposited,  and  the  necessary 
effect  Is  to  import  into  the  certificates  those 
provisions  of  the  declaration  of  trust.     Mc- 
Clelland V.  Norfolk  &  Southern  Railroad  Co., 
110  N.  Y.  4e»,  18  N.  El  237,  1  L.  R.  A.  299, 
6  Am.  St  Rep.  397.    This  is  so  even  If  the 
only  efTect  of  the  recital  In  the  certificates 
la  to  give  notice  to  the  holder  of  the  pro- 
visions of  the  declaration  of  trust;  for,  if  he 
has  notice,  he  takes  the  certificates  subject 
to   the   terms   thereof,   and,   since   the    Salt 
Company    and    the  .Trust    Company    were 
bound  by  the  express  terms  of  the  declara- 
tion of  trust,  the  obligor,  the  obligee,  and 
his  transferee,  who,  of  course,  takes  with  the 
sanae  notice,  and  the  trustee,  are  all  bound. 
One  of  the  provisions  of  the  declaration  of 
trust  authorizes  the  sale  of  the. collateral  if 
the  Salt  Company  violates  any  of  the  agree- 
ments.   A  sale  of  the  collateral  for  the  viola- 
tion  of  an   agreement  merely  Intended   to 
preserve  the  valne  of  the  collateral  Is  certain- 
ly not  within  the  exception  of  an  agreement 
authorizing  a  sale  of  collateral  in  case  an 
instrument  be  not  paid  at  maturity,  since 
it  authorizes  the  sale  upon  a  condition  other 
than   that  permitted  by   the  statute.     We 
reach  this  result  with  hesitation  because  the 
T^nlted  States  Circuit  Court  of  Appeals  In 
the  Second  Circuit  was  of  a  different  opinion 
(National  Salt  Co.  t.  Ingraham,  143   Fed. 
805,  74  C.  C.  A.  479),  and  it  Is  with  reluctance 
that  we  differ  from  that  tribunal  and  from 
the  eminent  Judge  who  spoke  for  It.     The 
force,  however,  of  that  opinion,  Is  weakened 
by  the  fact  that  the  same  court  at  an  earlier 
stage    of   the   proceedings    bad   reached   an 
opposite  result.    National  Salt  Co.  v.  Ingra- 
ham, 122  Fed.  40,  S8  C.  0.  A.  356.     It  was 
suggested  in  the  argument  that  the  later 
opinion  of  the  Circuit  Court  of  Appeals  had 
the    Indorsement  of  the  Supreme   Court  of 
the  United  States  which  bad  refused  to  re- 
view the  case  by   certiorari.     We  do  not 
understand,  however,  that  the  United  States 
Supreme  Court  under  the  act  of  1891  (act 
March  3,  1891,  c.  517,  26  Stat.  828   [U.  S. 
Comp.   St   1901,  p.  547]) 'uses  the  writ  of 


certiorari  as  a  writ  of  error  to  revl«w  every 
ruling  of  the  Circuit  Court  of  Appeals  on 
questions  of  law.  It  was  to  avoid  clogging 
business  In  the  United  States  Supreme  Court 
that  the  act  of  1891  was  passed,  and  the 
court  has  expressly  declared  that  It  will 
exercise  the  power  to  review  by  certiorari 
sparingly  and  only  when  the  circumstances 
of  the  case  satisfy  It  that  the  importance  of 
the  questl<m  Involved,  the  necessity  of  avoid- 
ing conflict  between  two  or  more  conrts  of 
appeal  or  between  courts  of  appeal  and  the 
courts  of  the  state,  or  some  matter  affecting 
the  interest  of  the  nation  In  Its  internal  or 
external  relations,  demands  such  exercise. 
Forsyth  v.  Hammond,  166  U.  S.  606»  17  Sup. 
Ct  665,  41  L.  Ed.  1095.  The  refusal  of  the 
court  to  grant  the  writ  of  certiorari  deter- 
mined only  that  the  case  was  not  of  sufll- 
clent  Importance  to  Justify  Its  review,  not 
that  the  decision  of  the  court  below  was 
correct  We  have  dealt  with  the  certificate 
in  this  respect  In  accordance  with  the  com- 
mon law  as  codified  in  the  act  of  1902,  for 
the  reason  that  this  certificate  was  Issued 
prior  to  that  act  We  are  not  to  be  under- 
stood, however,  as  holding  that  no  instru- 
ment can  hereafter  acquire  the  elements .  of 
negotiability,  unless  It  answers  the  require- 
ments of  the  statute.  Mr.  Machen,  In  his 
excellent  work  on  Corporations,  at  section 
1740a,  calls  attention  to  the  danger  of  hold- 
ing that  the  negotiable  instruments  act  pre- 
vents a  further  development  of  the  law 
merchant:  but  that  question  Is  not  now 
before  us. 

[21  2.  Since  the  certificate  Is  not  negoti- 
able. It  Is  open  to  the  defense  that  It  was 
Illegal  In  Its  origin.  We  deem  It  unnecessary 
to  pass  upon  the  effect  of  the  decree  of  the 
Ohio  court  that  the  contract  between  the 
National  Company  and  the  United  Company, 
out  of  which  this  certificate  arose,  was 
illegal  under  the  Ohio  anti-trust  act  It  is 
enough  for  us  that  It  violates  section  30  of 
our  corporation  act  (P.  L.  1896,  p.  286), 
which,  as  It  stood  from  1896  to  1904  covering 
the  period  when  the  certificate  was  Issued, 
provided  that  no  corporation  should  make 
dividends  except  from  the  surplus  or  net 
profits  arising  from  Its  b\islness,  nor  divide, 
withdraw,  or  In  any  way  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  Its 
capital  stock,  or  reduce  its  capital  stock 
except  according  to  the  act  We  do  not 
question  the  right  of  the  National  Cktmpany 
to  agree  to  pay  In  cash  for  the  United  stock 
a  sum  of  money  equal  in  amount  to  the 
dividends  for  a  certain  number  of  years, 
and,  If  that  were  all  that  the  case  revealed, 
the  most  that  could  be  said  would  be  that 
the  directors  had  made  an  Improvident 
bargain,  but  not  an  Illegal  one.  The  case, 
however,  shows  a  different  situation,  for  It 
shows  that  the  transaction  was  not  in  fact 
and  In  substance  an  exchange  of  one  stock 
for  another  with  a  cash  bonus.  If  it  had 
been  that,   the  stockholders  of  the  United 
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Company  would  have  been  entitled  to  receive 
tbeir  stock  in  the  National  Company,  and 
to  take  from  time  to  time  the  dividends 
thereon  for  their  own  use.  Instead  of  doing 
so,  they  were  content  with  a  title  to  the 
National  stock  shorn  of  the  right  to  divi- 
dends for  the  five  years  which  the  certifi- 
cates had  to  run,  and  they  put  the  stock  ont 
of  their  possession  and  in  the  hands  of  the 
Trust  Company  for  the  purpose  of  securing 
the  payment  to  themselves  of  the  amount  of 
the  certificate  they  themselves  held.  The 
same  object  would  liave  been  accomplished 
by  providing  la  the  certificates  that  any 
amount  paid  to  the  stockholders  by  way  of 
(Jlvidends  should  be  credited  thereon,  and 
the  object  of  depositing  the  stock  of  the 
National  Company  with  the  Trust  Company 
must  have  been  to  give  the  certificates  the 
appearance  of  a  debt  due  for  part  of  the 
purchase  price  of  the  United  stock,  when. 
In  fact,  it  was  a  promise  to  pay  the  amount 
of  dividends  agreed  upon  whether  they  were 
earned  or  not.  If  an  arrangement  of  this 
kind  Is  legal,  the  tliirtieth  sectlbn  of  the 
corporation  act  has  no  vital  force,  for,  to 
evade  it,  a  corporation  need  only  issue 
certificates  of  indebtedness  covering  the  divi- 
dends which  the  parties  may  expect  during 
the  whole  life  of  a  corporation,  and  thus 
capitalize  into  a  present  debt  the  hopes  of 
future  earnings.  We  think  such  a  transac- 
tion is  In  contrav«ition  of  our  statute. 

[S,4]  3.  It  is  said,  however,  that  the  Na- 
tional Company  got  control  of  the  corporate 
property  of  the  United  Company,  and  ought 
not  now  to  escape  from  payment  of  the  price. 
This  does  not  fully  state  the  situation.  In 
form,  at  least,  the  National  Company  acquir- 
ed only  the  stock  of  the  United  Company, 
and  even  this  it  Immediately  pledged  as 
collateral,  and  Its  own  stock,  which  it  gave 
in  exchange,  also  was  immediately  pledged 
as  collateral  by  the  stockholders  of  the 
United  Company.  The  exchange  of  stock 
was  therefore  still  an  executory  agreement, 
and  the  National  Company  was  not  to  re- 
ceive the  United  stock  and  the  stockholders 
of  the  United  Company  were  not  to  receive 
the  National  stock  until  payment  of  the 
certificates.  But,  although  in  form  the  trans- 
action was  still  executory,  it  is  fair  to  the 
appellants  to  concede  that  as  a  result  of  the 
transaction  the  National  Company  got  control 
of  the  corporate  assets  and  property  of  the 
United  Company,  and,  although  in  form  the 
only  change  was  in  ownership  of  the  stock 
of  the  United  Company,  in  substance,  there 
was  a  change  of  control  of  that  company's 
assets.  Under  such  circumstances  the  ap- 
pellants urge  that  the  doctrine  approved  in 
this  court  in  Camden  &  Atlantic  Ballroad 
Co.  V.  Mays  Landing  &  Egg  Harbor  Railroad 
Co.,  48  N.  J.  Law,  530,  T  Atl.  523,  is  appli- 
cable.   We  think  this  case  is  distinguishable. 


The  doctrine  of  that  case  is  applicable  only 
to  ultra  vires  contracts  in  the  proper  sense 
of  the  term ;  that  la  to  say,  contracts  whicb 
are  beyond  the  statutory  powers  of  the  cor- 
poration. It  is  not  applicable  to  contracts 
expressly  prohibited  by  statute  and  contrary 
to  the  public  policy  of  the  Legislature.  The 
opinion  of  the  court  dearly  recognlna  the 
distinction,  for  in  speaking,  at  48  N.  3.  Law, 
664,  7  Atl.  526,  of  the  case  at  Kent  v.  Quick- 
silver Mining  Co.,  78  N.  Y.  159,  Mr.  Justice 
Van  Syckle  says:  "Tlie  propoeltionB  main* 
tained  by  the  court  were  that  acts  of  a  cor- 
poration, wliich  are  not  per  se  illegal  or 
malum  prohibitum,  or  contrary  to  public 
policy,  but  which  are  ultra  vires,  affecting 
only  the  Interests  of  stockholders,  may  be 
made  good  by  the  assent  of  shareholders,  so 
that  strangers  to  them,  dealing  in  good  faith 
with  the  corporation  will  be  protected  la 
reliance  on  those  acts."  On  page  568  of  48 
N.  J.  Law,  on  page  S2S  ot  7  AtL,  he  distinctly 
says:  "Transactions  which  are  immoral. 
Illegal,  forbidden  by  statute,  or  contrary  to 
public  policy,  are  not  embraced  in  this  dis- 
cussion. They  cannot  furnish  the  basis  for 
a  legal  cause  of  action."  The  present  case 
comes  within  the  class  of  transactions  for- 
bidden by  statute,  and  therefore  illegal  and 
contrary  to  public  policy,  so  tliat  it  is  oat- 
side  even  of  the  liberal  rule  of  the  case  Just 
cited.  The  case  of  Chapman  ▼.  Iron  Clad 
Rheostat  Co.,  62  N.  J.  Law,  497,  41  Att.  680. 
a  decision  of  the  Supreme  Court  went  upon 
the  ground  that  under  our  act  a  corporation 
might  purchase  its  own  stock.  The  remark 
by  Mr.  Justice  Dixon  at  the  close  of  tbe 
opinion  must  be  read  in  the  light  of  what 
be  had  previously  said.  It  is  plainly  no 
authority  in  case  of  an  act  forbiddm  I>y  the 
express  terms  of  the  statute. 

We  think,  therefore,  without  expressing 
an  opinion  as  to  the  other  matters  dealt 
with  in  the  opinion  of  the  learned  Vice 
Chancellor,  that  his  decree  should  be  afBnn- 
ed,  with  costs. 


STRICKLAND  y.  NATIONAL  SALT  OO. 

et  al. 

(Court  of  Errors  and  Appeals  of  New  Jeraey. 

Nov.  20,  1911.) 

Appeal  from  Coort  of  Chancery;  Stevenaon, 
Vice  Chancellor. 

Suits  by  Chauncey  H.  StriAland  aninst  the 
National  Salt  Company  and  others.  From  de- 
crees for  defendants,  complainant  appeals.  Af- 
firmed. 

William  J.  Wallace,  Heniy  W.  Bean,  aari 
George  R.  Beach  {John  U  WilUe.  Chester  A. 
^ayne,  and  Paul  Boynge,  on  the  brief),  for  ap- 
pellant. Charles  L  EHiller  and  Henry  B. 
Twombly,  for  receivers. 


PER  CURIAM.  The  orders  In  these 
upon  the  various  appeals  are  affirmed  for  the 
reasons  stated  ia  the  opinion  in  No.  20  (81 
AU.  828). 
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SAMKIWICZ  V.  ATLANTIC  CITT  H.  CO. 

(Court  of  EiroTg  and  Appeals  of  New  Jeney. 

Nov.  20,  1911.) 

(Syllahus  (y  M«  Court.) 

1.  Railroads  (J  360*)  — Operation— Main- 
taining CBOSSINOa— CONTBIBTJTOBT  NEQU- 
OENCB. 

It  iB  the  dnty  of  every  railroad  company, 
controlling  a  right  of  way,  to  provide  and 
keep  in  repair  a  safe  and  snfficieikt  passage- 
way over  it,  wtiere  any  public  higliway  shall 
cross  the  same,  of  sucn  width  and  character 
as  shall  be  suitable  to  the  locality  in  which 
the  same  is  situated  as  reaaired  by  "An  act 
concerning  railroads"  (Revision  1903)  Act  April 
14,  1903  (P.  L.  p.  645)  i  26,  and  when  it  ap- 
pears tliat  the  edge  of  a  plank  used  to  provide 
a  crossing  is  so  worn  as  to  permit  the  foot  of 
a  person  crossing  the  same  to  slip  between 
the  worn  plank  and  rail,  and  hold  the  foot 
so  that  it  cannot  l>e  released,  by  any  reasonable 
effort,  in  time  to  avoid  injury  to  it  by  a  train 
passing  along  the  rail,  an  inference  may  be 
drawn  that  the  crossing  was  not  in  good  or- 
der, and  the  question  whether  the  company 
negligently  omitted  to  maintain  a  safe  crossing 
was  one  which  should  be  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1154;   Dec.  Dig.  {  360.*] 

2.  Railsoads  (I  350*)  —  Opebation  —  Main- 

tIiNINO   CBOSSINO  —  OONTBIBUTOBT   NX^I^- 
QKNCB;— QdESTION    FOB   JUBT. 

It  is  not  a  sound  legal  proposition  that 
the  mere  attempt  of  one  on  foot  to  cross  over 
a  railroad  track  at  a  highway  crossing  when 
the  gates  are  down,  in  doing  wliich  be  is  in- 
jured, raises  a  conclusive  presumption  that  "he 
took  all  chances  of  the  injury  and  cannot  re- 
cover." That  the  gates  are  closed  is  a  cir- 
cumstance to  be  taken  into  account  in  de- 
termining whether,  under  all  the  facts,  he  was 
negligent  in  not  observing  the  warning  there- 
by conveyed,  but  it  does  not  conclusively  con- 
vict him  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  116&-1186;    Dec.  Dig.  g  350.*] 

E^rror  to  Circuit  Court,  Atlantic  County. 

Action  by  Peter  Samkiwlcz  against  the  At- 
lantic City  Railroad  Company.  Judgmmt 
for  plaintiff,  and  defendant  brings  error. 
ACQrmed. 

3.  Wlllard  Morgan  and  C.  V.  D.  Jollne,  for 
plaintiff  In  error.  Howard  Miller,  for  de- 
fendant In  error. 

BBRGBN,  J.  The  plalntllTs  foot  was  so 
crushed  by  defendant's  car  that  an  amputa- 
tion became  necessary,  for  which  he  brought 
suit  and  recovered  damages.  The  case  made 
by  him  Justified  the  Inference  that  In  at- 
tempting to  walk  over  the  defendant's  rail- 
road at  a  Iilghway  crossing,  his  foot  caught 
between  the  planking  and  the  rail  of  the 
track,  from  which  he  was  unable  to  extricate 
blmself  before  a  freight  train,  with  the  mo- 
tive power  at  the  end  of  the  train  farthest 
from  him,  was  backed  against  him  and  his 
foot  cat  off;  that  the  planking  next  to  the 
rail  was  old,  and  the  edges  so  worn  as  to 
allow  plalnttlTa  foot  to  slip  between  the 
planking  and  the  rail.    It  also  appeared  that 


although  there  were  gates  at  the  crossing, 
placed  there  by  the  defendant  to  be  lowered 
when  an  approaching  train  Intended  to  cross 
the  hlgb'way,  they  were  not  lowered  at  the 
time  the  plaintiff  undertook  to  cross  the 
tracks;  that  no  whistle  was  blown  or  bell 
rung  to  indicate  the  approach  of  this  train; 
that,  when  the  plaintiff  undertook  to  cross, 
the  train  was  about  a  quarter  of  a  mile  away 
from  him;  that  he  made  every  possible  ef- 
fort to  loosen  his  foot  as  the  train  was  ap- 
proaching, and  In  this  he  was  assisted  by  at 
least  one  other  person,  but  their  efforts  were 
unavailing,  and  while  the  wheels  of  the 
first  truck  passed  over  his  foot,  the  car  was 
stopped  before  the  wheels  of  the  second 
truck  reached  him.  With  the  record  In  this 
condition  the  defendant  moved  for  a  non- 
suit which  the  trial  court  refused,  and  an 
exception  was  taken,  upon  which  Is  rested 
the  first  assignment  of  error.  While  the 
railroad  company  has  the  right,  when  law- 
fully authorized,  to  cross  a  public  highway 
with  its  rails,  it  must  so  construct  its  road- 
bed over  the  highway  as  not  to  unnecessarily 
Interfere  with  its  safe  use  by  the  public. 
Pennsylvania  Railroad  Co.  v.  Matthews,  36 
N.  J.  Law,  531.  Planking,  or  some  other  ef- 
ficient material,  must  be  placed  between  the 
rails  where  they  cross  a  public  highway,  so 
as  to  afford  to  the  public  a  sufficient  method 
by  which  It  may  safely  cross  Its  rails. 

[1]  It  is  the  duty  of  every  railroad  c6m- 
pany,  controlling  a  right  of  way,  to  provide 
and  keep  In  repair  a  safe  and  suflldent  pas- 
sageway across  It,  where  any  public  high- 
way shall  cross  the  same,  of  such  width  and 
character  as  shall  be  suitable  to  the  locality 
in  which  the  same  Is  situated,  as  required 
by  "An  act  concerning  railroads"  (Revision 
of  1903)  P.  L.  1903,  p.  645,  §  26,  and  this  im- 
plies that  It  be  maintained  In  such  condi- 
tion as  to  be  reasonably  safe  for  public  use, 
and  when  it  appears  that  the  edge  of  a  plank, 
used  to  provide  a  crossing,  is  so  worn  as  to 
penult  the  foot  of  a  person  crossing  the  same 
to  slip  between  the  worn  plank  and  rail  and 
hold  the  foot  so  that  it  cannot  be  released, 
by  any  reasonable  effort,  in  time  to  avoid 
Injury  to  It  by  a  train  passing  along  the 
rail,  an  inference  may  be  drawn  that  the 
crossing  was  not  In  good  order,  and  the 
question  whether  the  company  negligently 
omitted  to  maintain  a  safe  crossing  was  one 
which  should  be  submitted  to  the  Jury,  and 
there  was  no  error  in  the  refusal  to  non- 
suit. At  the  close  of  the  whole  case  the  de- 
fendant moved  that  a  verdict  be  directed 
for  the  defendant,  but  the  plaintUTs  case 
was  not  so  shattered  by  the  testimony  offered 
by  the  defendant  as  to  Justify  the  allow- 
ance of  this  motion.  The  utmost  that  can 
be  said  regarding  defendant's  evidence  Is 
that  It  tended  to  contradict  the  testimony  of 
plaintilTs  witnesses,  and  therefore  to  which 
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side  credence  shonld  be  Klven  was  essential- 
ly a  Jury  question.  The  plaintiff  In  error 
in  ita  brief,  on  this  branch  of  the  case,  urges 
that  there  should  have  been  binding  instruc- 
tions for  the  defendant,  because  Dickinson, 
one  of  Its  witnesses,  a  dvil  engineer,  testified 
that  the  planking  was  neither  old  nor  new; 
that  the  opening  between  the  planKlng  and 
the  rail  was  the  regulation  opening;  that 
there  was  some  wear  to  It,  but  that  it  was 
nearly  square.  In  this  he  was  corroborated 
by  two  other  witnesses..  Another  witness, 
Clark,  testified  that  there  was  a  little  round- 
ing on  the  edge  of  the  planking;  that  it  was 
worn  slightly — that  Is,  it  was  slightly  round- 
ed on  the  edge,  and  that  there  was  no  dan- 
ger that  a  person  would  get  his  foot  caught 
If  he  walked  straight  ahead.  The  plaintiff's 
case  showed  that  his  foot  was  caught  side- 
wise  between  the  rail  and  the  plank,  and 
the  defendant  urges  that  this  could  not  bare 
happened  U  be  bad  walked  straight  across 
the  track. 

We  do  not  think  that  any  conclusive  in- 
ference of  contributory  negligence  can  be 
drawn  from  this  testimony.  The  testimony 
is  that  the  plaintiff  was  walkli^  straight 
across,  and  it  is  not  denied  that  his  foot 
was  caught,  and  a  Jtuy  might,  we  think, 
fairly  find  from  the  evidence  that  the  condi- 
tion of  the  planking  was  such  as  to  throw 
the  foot  lengthwise  between  the  defective 
plank  and  the  rail.  We  find  no  error  in  the 
refusal  to  direct  a  verdict 

[2]  The  only  other  assignment  of  error 
argued,  and  that  is  presented  in  the  supple- 
mental brief  for  the  plaintiff  In  error,  is  the 
seventh.  The  court  was  asked  to  charge  "If 
the  Jury  brieve  that  he  went  under  the 
gates  after  the  gates  were  down,  he  took  all 
chances  of  the  injury  and  cannot  recover." 

This  request  assumes  that  in  all  cases 
where  It  appears  that  a  person  is  injured 
while  undertaking  to  cross  a  railroad  on  a 
pobllc  highway,  when  the  crossing  gates 
are  down,  a  conclusive  presumption  arises 
that  he  is  guilty  of  contributory  negligence, 
and  that  he  takes  all  the  chances  of  being 
injured,  without  considering  any  other  fact 
pertinent  to  the  issue  to  be  determined.  In 
deciding  the  legal  propriety  of  a  request  to 
charge.  Its  relation  to  the  facts  proven  In 
the  particular  case  must  be  considered.  The 
gates  when  down  give  warning  that  a  train 
is  approaching,  but  If  one  seeing  he  has 
ample  time  to  cross,  attempts  it,  and  Is  pre- 
vented by  some  negligent  act  of  the  rail- 
road company  from  proceeding,  so  that  he 
cannot  escape  from  the  track  until  be  is  in- 
jured, it  could  not  be  said  that  he  was 
guilty  of  contributory  negligence,  for  the 
immediate  cause  of  the  injury  was  the  neg- 
ligent act  of  the  defendant  In  the  present 
case  the  uncontradicted  proof  is  that  plain- 
tiff could  have  safely  crossed,  but  for  the  al- 
leged negligence  of  the  defendant  in  not 
maintaining  the  crossing  In  a  reasonably 
safe  condition.     The  request  refused  elimi- 


nates every  condition  other  than  that  relat- 
ing to  the  situation  of  the  gates,  and  wonld 
amount  to  a  direction  for  defendant  If  in 
fact  the  gates  were  down  when  plaintiff 
undertook  to  cross  the  track.  In  passing 
upon  the  question  of  contributory  negligence 
the  Jury  would  have  the  right  to  determine 
whether  the  plaintiff  bad  acted  as  a  reason- 
ably prudent  man  should  when,  as  be  testl- 
fles,  the  .freight  train  was  about  a  quarter 
of  a  mile  away  at  the  time,  with  the  engine 
at  the  en^  of  the  train  farthest  from  plain- 
tiff, a  drcumstance  which  led  him  to  think 
that  It  was  likely  to  move  the  othctr  way. 
and  that  he  could  cross  In  safety  If  the 
crossing  had  been  in  gooi  condition.  The  Ju- 
ry could  well  have  inferred,  under  these  and 
other  conditions  shown,  that  the  plaintiff 
was  not  guilty  of  contributory  negligence.  It 
is  not  a  sound  legal  proposition  that  tbe 
mere  attempt  of  one  on  foot  to  cross  over  a 
railroad  track  at  a  highway  crossing  when 
tbe  gates  are  down,  in  doing  which  he  ts 
Injured,  raises  a  conclusive  presumption  that 
"he  took  all  chances  of  the  Injury  and  can- 
not recover."  That  the  gates  are  closed  Is 
a  circumstance  to  be  taken  into  account  in 
determining  whether,  under  all  the  fact^  he 
was  negligent  In  not  observing  the  wamtni; 
thereby  conveyed,  but  It  does  not  conclnsive- 
ly  convict  him  of  contributory  negligence. 

In  this  case,  If  we  acsnuie  that  the  gates 
were  closed,  and  tbe  plaintiff  attempted  to 
cross  by  going  under  them,  there  was  no 
causal  connection  between  the  act  of  the 
plaintiff  and  the  cause  of  his  injury,  which 
was  a  defect  in  the  crosslog,  if  it  was  de- 
fective, for  his  foot  would  have  canght  in 
the  same  way  even  if  the  gates  had  been 
open.  "To  exonerate  defendant  from  liablUty 
for  its  negligence  which  also  caused  plalntUTs 
injury,  it  Is  not  sufllcient  that  plaintiff',  by 
his  act  contributed  thereto,  but  It  must  fur- 
ther appear  that  in  doing  that  act  lie  was  at 
fault,  and  guilty  of  what  the  law  calls  Dili- 
gence. *  *  *  In  this  respect  the  law  ex- 
acts such  Judgment  respecting  dangers  and 
risks  Incident  to  the  circumstances  as  a 
reasonable  man  would  form,  and  such  vigi- 
lance in  observing  the  approach  of  tlie  dan- 
ger and  such  care  in  avoiding  it  as  a  prudent 
man,  reasonably  careful  of  his  safety,  wonld 
exercise."  New  York,  etc.,  R.  R.  Co.  ▼.  Btil. 
53  N.  J.  Law,  283-289,  21  AU.  1052.  But 
such  duty  does  not  extend  to  dangers  from 
causes  ab  extra.  Watson  v.  Camden  &  At- 
lantic R.  R.  Co.,  65  N.  J.  Law,  125,  26  Ad. 
136,  19  L.  R.  A.  487,  39  Am.  St  Rep.  624. 

"In  tbe  trial  of  cases  of  this  kind,  wlia« 
it  appears  that  l>oth  parties  were  In  fault, 
the  primary  consideration  is,  wheth^  the 
faulty  act  of  tbe  plaintiff  was  so  remote 
from  the  injury  as  not  to  be  regarded  In  a 
legal  sense  as  a  cause  of  the  accident,  or 
whether  the  injury  was  proximately  dne  to 
the  .plaiutifTs  negligence  as  well  as  to  the 
negligence  of  the  defendant    If  the  Canity 
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act  of  the  plaintiff  simply  presents  the  con- 
dition under  which  the  Injury  was  received, 
and  was  not  in  a  legal  senae  a  contributory 
cause  thereof,  then  the  sole  question  will  be 
whether,  under  the  circumstances  and  In  the 
situation  in  which  the  injury  was  received, 
it  was  due  to  the  defendant's  negligence." 
Menger  t.  Laur,  65  N.  J.  Law,  206-216,  20 
Atl.  ISO,  20  L.  B.  A.  61. 

The  plaintiff  in  error  cites  the  following 
cases  In  support  of  the  request:  Allerton  y. 
Boston  &  Maine  R.  B.  C!o.,  146  Mass.  241,  16 
N.  E.  62L  In  this  case  plaintiff's  intestate, 
on  leaving  defendant's  train,  started  to  cross 
the  railroad  on  a  public  street  while  the 
gates  were  down  without  looking  to  see 
whether  any  train  was  approaching  on  the 
other  track,  and  she  was  injured  by  a  train 
which  she  could  have  seen  If  she  had  looked. 
Under  these  conditions  she  would  be  guilty 
of  negligence  In  not  looking,  and  the  court 
said,  "There  was  no  express  or  implied  in- 
vitation to  her  to  cross,  nor  any  excuse  for 
her  to  cross  without  looking  for  the  coming 
train."  The  fact  that  the  gates  were  down 
was  an  Incident  tending  to  show  negligence 
on  her  part,  as  It  was  warning  that  a  train 
was  coming,  which  emphasized  her  duty  to 
look  for  a  danger  of  wtilch  she  was  warned, 
but  It  was  not  held  to  be  conclusive. 

In  Cleary  v.  Phlla.  &  R.  R.  Ck>.,  140  Pa.  19, 
21  Atl.  242,  the  plalntirs  Intestate  thought 
that  the  gates  were  down  for  a  particular 
train  to  pass  on  one  of  the  tracks,  and  while 
standing  on  one  track,  he  was  struck  by  a 
train  coming  from  the  opposite  direction  on 
another  trade  and  killed.  The  court  said, 
"be  stepped  In  front  of  a  moving  train  In 
broad  daylight."  His  negligence  was  ap- 
parent, for  the  place  was  a  dangerous  one 
of  which  he  was  warned  by  the  closed  gates. 

In  Sheehan  v.  Phlla.  &  R.  R.  Co.,  166  Pa. 
354,  81  AU.  120,  It  appears  that  plaintiff 
went  upon  the  track  in  front  of  an  approach- 
ing train  and  was  injured.  The  court  re- 
fused to  consider  his  testimony  that  he  stop- 
ped, looked,  and  listened,  and  held  that  he 
was  guilty  of  contributory  negligence  in  dis- 
regarding the  warning  and  going  upon  the 
track  in  front  of  an  approaching  train.  The 
opinion  is  very  brief,  and  the  facts  meager, 
but  the  case  was  held  to  be  controlled  by 
Cleary  ▼.  Phlla.  &  R.  R.  Co.,  supra. 

Wyatt  v.  Great  Western  Railway  Co.,  118 
E.  C.  L.  Rep.  709,  Is  also  relied  upon,  but 
this  case  has  no  application,  for  It  is  based 
upon  the  interpretation  given  to  a  statute, 
which  required  that  gates  of  a  certain  char- 
acter shonid  be  kept  constantly  closed  at 
railway  crossings,  and  to  be  opened  when 
the  circumstances  justified  It  with  due  re- 
gard to  safety,  and  this  -was  held  to  be  a 
prohibition  to  the  public  to  pass  over  the 
railway  except  when  the  gates  were  open. 

The  facts  in  this  case  showed  that  the 


gates  were  closed  and  the  plaintiff,  desiring 
to  cross,  undertook  to  open  them,  when  one 
of  them  of  its  own  weight  flew  back  and 
struck  his  horse,  which  became  unmanage- 
able, and  the  plaintiff  was  thrown  out  of  his 
carriage  and  Injured.  The  decision  for  the 
defendant  was  put  upon  the  ground  that  the 
law  prohibited  the  plaintiff  from  crossing 
when  the  gates  were  down,  intimating  that 
he  might  have  a  remedy  against  the  com- 
pany If  it  did  not  open  the  gates  when  it 
shonid.  None  of  these  cases  support  the 
claim  that  one  who  attempts  to  cross  a  rail- 
road when  the  crossing  gates  are  down  as- 
sumes all  chances  of  Injury,  and  cannot  re- 
cover simply  because  he  attempts  to  cross 
when  the  gates  are  down.  In  each  case  there 
was  another  element  bearing  on  the  ques- 
tion of  negligence.  The  request  was  too 
broad  when  applied  to  the  evidence  in  the 
case  and  was  properly  refused. 

The  result  la  that  the  judgment  under  re- 
view will  be  affirmed. 


PAUL  et  aL  v.  WILSON  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

(SyUahut  fiy  the  Court.) 

1.  EZBCUTOBS  AND  Adminibibatobs  d  271*)— 
Claius  Aoaihst  Estate— Collection. 

A  testator,  while  managing  bis  factory 
building  upon  bis  land,  had  contracted  certain 
debts  for  coal,  supplied  to  him  by  complain- 
ants In  carrying  on  his  factory  business.  By 
his  will  he  directed  the  business  to  be  contin- 
ued after  bis  death  under  the  managment  of 
bis  son,  and  appointed  him,  with  two  others, 
his  executors.  His  son  and  his  executors  con- 
tinued the  business  after  his  death  in  the  fac- 
tory, and  contracted  debts  for  coal  furnished 
the  factory  by  the  complainants  to  carry  on 
the  business,  and  it  was  held,  that  the  latter 
debts  (the  executors  having  defaulted  in  their 
payment)  were  under  well-settled  principles 
chargeable,  in  equity,  as  liens  against  the  land ; 
but  that  the  debts  contracted  by  the  testator 
for  the  coal  furnished  before  his  death  in  the 
business  by  the  complainants  were  payable  out 
of  the  general  assets  of  his  estate,  tor  the  col- 
lection of  which  the  complainants  have  an  ade- 
quate remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1044-1061: 
Dec.  Dig.  t  27L»] 

2.  ExEcuTOBs  and  Administbatobs  (I  271*)— 
Assets  of  Estate— Claim. 

The  testator's  intention,  clearly  marked 
throughout  his  entire  will,  was  that  the  net 
rents  received  by  his  trustees  from  the  con- 
tinuation of  his  factory  business  should  be  set 
apart  by  them  as  a  sinking  fund,  in  trust 
primarily,  to  discharge  his  mortgage  debts, 
and  that  his  other,  or  general  debts,  should  be 
satisfied  out  of  his  personalty  in  exoneration 
of  the  rents  of  his  factory  property. 

[Rd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  271.*] 

Swayze,  Bergen,  and  Bogert,  JJ.,  dissenting. 
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Appeal  from  Court  of  Chancery.  t 

Bill  In  equity  by  Frederick  W.  Paul  and 
anotlier  against  Washington  Wilson  and  oth- 
ers,  executors  of  Edward  Wilson,  deceased, ! 
and  others.    From  a  decree  for  complainants,  ■ 
defendants   appeal.     Reversed,   with   dlrec- ' 
tions.  I 

S.  Howell  Jones,  for  appellants.     Joseph  I 
N.  Tuttle,  for  respondents.  i 

VREDBNBURGH,  J.    The  original  decree  , 
of  the  Chancellor  brought  up  by  this  appeal . 
was  made  November  10,  1910,  and  adjudged  | 
that  the  defendants  forthwith  pay  to   the! 
complainants  the  sum  of  $1,626.55  for  coal 
furnished  by  them  for  the  use  of  a  certain  { 
factory  building  in  Newark,  N.  J.,  called  the  ■ 
"Wilson  Building"   standing  upon  premises  | 
(described  in  the  bill  of  complaint)  which 
had  been  owned  by  the  defendants'  testator, 
Edward  Wilson,  deceased.    The  defendants 
having  failed  to  pay  the  sum  so  decreed  to 
be  paid  by  them,  a  decretal  order  was  signed 
on    February   16,    1911,    by  the    Chancellor, 
pursuant  to  leave  reserved  on  the  foot  of  the 
decree,  adjudging  that  sum  to  be  a  Hen  and 
charge  upon   the  premises  described  in  the 
bill  of  complaint,  and  that  the  same  be  sold 
to  satisfy   unto   the  complainants   the  said 
amount   of   money,    together   with   interest, 
costs,  and  counsel  fee.     From  this  decretal 
order  of  February  16,  1911,  the  defendants 
have    appealed    upon    grounds    specified  in 
their  petition  of  appeal,  to  the  effect  that  the 
said  total  sum  of  $1,628.55  was  not  chargea- 
ble upon,  and  should  not  have  been  decreed 
to  be  a  lien  upon,  said  lands;  and  upon  fur- 
ther grounds  to  the  effect  that  the  sum  of 
$488.40,  portion  of  said  total  sum,   was   a 
debt  contracted  by  the  testator  during  his 
lifetime,  and  was  a  general  debt  of  the  de- 
ceased testator  to  be  paid  out  of  his  estate 
by  his  executors  in  the  same  way  as  any 
other  Of  bis  contract  debts. 

[1]  The  learned  Vice  Chancellor,  who  ad- 
vised this  decree  and  decretal  oi^der,  ex- 
pressed himself  in  his  memorandum  filed  in 
the  cause,  as  governed  by  the  decision  of  the 
Court  of  Chancery  In  Ferry  v.  Laible,  re- 
ported in  31  N.  J.  Eq.  666,  and  on  appeal  to 
this  court  In  32  N.  J.  Eq.  791.  He  was  of 
the  opinion  that  the  complainants'  right,  as 
creditors,  to  resort  to  the  land  invested  in 
the  business,  by  the  direction  of  the  tesbi- 
tor's  will  for  the  payment  of  debts  created 
in  the  business,  was  established  by  the  de- 
cision he  cited.  We  concur  with  the  view 
expressed  by  the  Vice  Chancellor,  and  with 
bis  conclusion  that  the  bills  for  coal  furnish- 
ed by  the  complainants  for  the  carrying  on 
of  the  business  in  the  Wilson  Building  to 
the  extent  the  coal  was  contracted  for  and 
furnished  after  testator's  death  should  be 
imposed  as  a  lien  on  the  premises;  but  dif- 
fer with  his  conclusion  so  far  forth  as  be 
held  that  the  bill  for  coal  furnished  by  the 
complainants  before  testator's  death  for  the 


carrying  on  of  said  business,  and  whi<di  bad 
been  contracted  by  testator  before  his  death 
(amounting  to  $488.40),  was  properly  charge- 
able in  equity  as  a  Hen  against  the  premises. 
The  decision  of  the  Court  of  Chancery  to 
which  he  refers  (to  the  extent  It  was  affirm- 
ed by  this  court)  held  that  where  a  testator 
directs  his  executors  to  continue  hla  bnsiness 
after  his  death,  and  they  incur  debts  In  its 
prosecution,  tlHtt  then  so  much  of  his  assets 
as  he  has  directed  should  be  embarked  in  the 
business  after  his  death  will  stand  charged 
In  equity  for  the  payment  of  the  debts  of 
the  business.  On  the  appeal  of  this  case  to 
this  court,  it  was  also  here  determined  that 
such  executors  carrying  on  testator's  busi- 
ness after  hla  decease  are  personally  liable 
for  the  debts  so  contracted,  and  that  trade 
creditors  have  for  reasons  expressed  In  the 
opinion  an  equitable  right  to  resort  to  the 
property  oigaged  In  such  business  for  the 
payment  of  their  claims  arising  out  of  it, 
if  their  remedy  against  the  executors  be 
unavailing.  It  should  not  escape  notice  that 
in  the  opinion  of  this  court  in  that  case  it 
was  declared  that  the  inability  of  the  execu- 
tors to  personally  meet  the  complainants' 
claim  must  appear  by  the  evidence  (if  not 
conceded  by  the  parties)  before  resort  could 
be  had  to  the  property  embarked  in  the  busi- 
ness. In  the  case  now  before  us  tliere  is 
no  direct  averment  of  the  insolvency  of  the 
executors  individually  made  In  the  bill,  nor 
is  such  Insolvency  disclosed  in  the  evidence 
taken  at  the  hearing  before  the  Vice  Chanc-'I- 
lor.  The  testator's  estate  was  not  declared 
insolvent  by  the  executors,  and  there  Is  in 
the  case  no  allegation  or  suggestion  evoi  of 
any  special  reason  for  the  Interference  of 
equity  in  order  to  compel  payment  of  testa- 
tor's general  debts.  It  must  therefore  be 
assumed  that  the  complainants'  remedy  at 
law  is  adequate  so  far  as  the  collection  of 
the  general  debts  of  the  testator  out  of  bis 
estate  is  concerned,  and  no  reason  Is  perceiv- 
ed why  the  complainants  should  not  h&ve 
talien  the  ordinary  course  of  procedure  re- 
quired for  the  collection  of  the  debt  con- 
tracted by  the  testator  before  his  death,  out 
of  the  general  assets  of  bis  estate.  Ruth- 
erford V.  Alyea,  54  N.  J.  Eq.  411,  84  Atl. 
1078;  Loehnberg  v.  Loehnberg,  63  N.  J.  Eq. 
490.  52  AU.710. 

There  are  other  considerations  which  lead 
us  to  tbe  conclusion  that  the  decree,  to  the 
extent  that  it  charges  the  $488.40  item  to 
be  a  lien  upon  the  land,  is  erroneous. 

[2]  The  will  discloses  no  testamentary  In- 
teution  that  any  other  than  the  "curreut"' 
expenses  of  the  posthumous  management  of 
the  testator's  property  In  the  business  in 
question  Should  be  Incurred  by  tbe  executors. 
Tbe  only  clause  of  the  will  having  an  im- 
portant bearing  upon  this  subject  is  tite 
seventh.  By  that  the  testator  orders  and 
directs  that  his  real  estate,  known  as  tbe 
Wilson  Building,  with  all  the  buildings.  »t- 
gines,   machines,  and   other  appurtenance^ 
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shall  I>«  continaed  under  the  management  of 
hlR  son,  Washington  Wilson  (one  of  the  eX' 
ecutors),  -who  shall  receive  out  of  the  rents 
$2,000  per  year  as  compensation  for  his 
serTloes  as  manager,  to  be  charged  as  a 
current  expense  of  the  property,  and  he 
adds:  "I  direct  that  my  trustees  after  pro- 
viding out  of  the  rents  of  said  works  for  the 
proper  maintencince  and  repair  of  the  prop- 
erty and  for  taxes,  insurance,  compensation 
of  manager  aforesaid,  and  other  current 
expenses,  shall  first  apply  the  net  rents  to 
the  payment  of  the  interest  on  all  the 
mortgage*  which  may  be  outstanding  on  my 
property  at  the  time  of  my  decease,  whether 
In  Newark,  N.  J.,  or  elsewhere,  and  secondly, 
two-thirds  of  th«  residue  of  said  net  rents 
shall  be  paid  to  my  wife  during  her  life  so 
long  as  she  shall  remain  unmarried,  but  not 
exceeding  $3,000,  in  any  one  year,  and  the 
remainder  shall  be  set  apart  annually  as  a 
sinking  fund  and  applied  when  deemed  prop- 
er, to  discharge  the  principal  of  mortgages 
made  by  me  upon  lands  and  buildings  where- 
of I  shall  die  seized,  wherever  situate.  In 
England  or  America."  A  will  speaks  only 
from  and  after  death,  and  the  property  thus 
devoted  by  the  testator  to  the  Indicated  bus- 
iness was  not  certainly  Intended  by  him  to 
be  burdened  with  any  expense,  other  than 
the  current  or  running  expense  of  the  man- 
agement, to  be  Incurred  after  testator's 
death;  nor  'to  expenses  Incurred  by  him  in 
Its  prior  management  He  refrains  from  any 
allusion  here  either  to  bis  general  debts, 
or  to  those  contracted  by  him  in  the  busi- 
ness while  under  his  own  management  As 
to  these  he  had,  by  the  very  first  clause  of 
his  will,  expretsly  directed  that  bis  debts 
should  be  paid  out  of  bis  i)ersonal  estate, 
and  I  quote  its  words,  viz:  "First:  I  direct 
luy  debts  to  be  paid  out  of  my  personal  es- 
tate, as  soon  as  practicable  after  my  decease, 
escept  my  debts  secured  by  mortgages  made 
by  me  npon  my  real  estate  which  I  direct 
my  executors  to  pay  out  of  the  Income  of 
my  estate  In  manner  hereinafter  specified." 
He  expressly  distinguishes,  by  the  above 
clauses,  and  a  subsequent  clause  of  his  will 
(to  be  referred  to  hereafter),  bis  mortgage 
debts  from  his  ottter  debts.  The  former  he 
intends  shall  be  paid  from  the  rents  of  his 
property  devoted  to  the  specified  business, 
while  the  latter  he  Intends  shall  be  satisfied 
from  bis  personalty  alone.  The  legal  max- 
ims, "Expressio  unius  est  exclusio  alterius," 
and  "Expressum  facit  cessare  taciturn,"  ap- 
ply pointedly  here.-  To  burden  the  rents  of 
the  Newark  property  with  the  payment  of  the 
testator's  general  debts  would,  it  seems  to 
me,  be  flying  in  the  very  teeth  of  his  ex- 
pressed Intention,  and  a  court  of  equity 
would  properly  refuse  to  entertain  such  a 
claim  unless  it  appeared  there  were  no  other 
assets  or  property  of  testator  from  which 
such  debts  could  be  satisfied. 


Again,  to  impose  upon  the  Newark  prop- 
erty especially  the  burden  of  paying  testa- 
tor's general  debts,  would  result  to  the 
prejudice  of  the  interests  of  testator's  two 
daughters,  who  are  residuary  legatees  under 
the  sixteenth  and  ninth  clauses  of  his  will, 
and  are  not  parties  to  the  suit.  The  latter 
clause  reads:  "Ninth:  And  If  there  be  any 
income  remaining  after  the  satisfaction  of 
all  my  mortgages,  and  of  the  annuity  of 
?4000,  per  year,  to  my  wife,  my  executors 
and  trustees  shall  divide  the  residue,  If  any, 
equally  between  my  two  daughters,  Johannab 
(Joy)  Wallace  and  Chrltlan  May  Lovcland,  to 
each  one  half  payable  quarterly,  until  the 
death  or  remarriage  of  my  wife." 

It  seems  unnecessary  to  extend  this  opin- 
ion farther  upon  these  lines.  The  result 
is  that  the  decree  should  be  reversed  for,  the 
purpose  of  modification  so  as  to  conform  to 
the  views  above  indicated. 

SWAYZB,  BERGEN,  and  BOGBRT,  JJ.. 
dlasentlng. 


IMPERIAL   REALTY   CO.   v.    WEST   JER- 
SEY &  8.  R.  (30. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

INJUNOTIOK    (i   37*)  — Title   in   Dispute  — 
Right  of  Way. 

Where  complainant  asserts  that  it  has  ao 
easement  over  defendant's  land,  and  seeks  to 
rpstrain  the  defendant  from  interfering  with 
its  use,  and  defendant  disputes  its  right,  equity 
will  not  interfere  by  injunction  until  such  right 
ia  established  at  law. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
ent  Dig.  {  85 ;   Dec.  Dig.  |  37.*] 


Cent 

Appeal  from  Court  of  Chancery. 

Suit  for  an  injunction  by  the  Imperial 
Realty  Company  against  the  West  Jersey  & 
Seashore  Railroad  Company.  From  a  decree 
granting  an  injunction  (77  Atl.  1041),  defend- 
ant appeals.    Reversed. 

Bourgeois  &  Coulomb,  for  appellant. 
Thompson  &  Smathers,  for  respondent 

OUMMKRE,  C.  J.  The  complainant  the 
Imperial  Realty  Cominny,  by  its  bill  in  this 
case  seeks  an  injunction  restraining  the  de- 
fendant from  interfering  with  its  free  use 
and  enjoyment  of  an  alleged  right  of  way 
over  lands  of  the  defendant  the  right  of 
way  being,  as  is  claimed,  an  alley  20  feet  in 
width,  located  at  the  rear  of  the  complain- 
ant's land.  The  defendant  by  its  answer  de- 
nies the  existence  of  such  an  alley,  or  that 
the  complainant  has  any  right  of  way  over, 
or  easement  in,  the  land  sought  to  be  covered 
by  it 

It  is  the  settled  law  of  this  state  that 
where  the  fundamental  right  under  which 
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tbe  complainant  prays  equitable  relief  Is  the 
legal  title  to  an  easement  In  lands  of  the 
defendant,  and  that  right  Is  In  substantial 
dispute,  Its  establishment  at  law  Is  necessary 
to  Justify  the  Interference  of  a  court  of 
equity.  Todd  v.  Staats,  60  N.  J.  Bq.  507,  46 
Atl.  645;  Borough  of  South  Amboy  v.  Penna. 
R.  R.  Co.,  7T  N.  J.  Eq.  242,  76  Atl.  1038; 
Mason  V.  Ross,  77  N.  J.  Eq.  527,  77  Atl.  44. 
The  learned  Vice  Chancellor  who  heard  the 
cause  In  the  court  below,  -while  recognizing 
the  existence  of  this  rule,  considered  that  It 
did  not  apply  to  the  case  In  baud  because  he 
found  from  the  proofs  submitted  that  the  le- 
gal right  of  the  complainant  was  not  substan- 
tially in  dispute,  Its  existence  being  made 
clear,  as  he  conceived,  by  facts  which  were 
not  denied.  He,  for  this  reason,  proceeded  to 
final  hearing  on  the  merits,  without  first  re- 
quiring tbe  complainant  to  establish  the  ex- 
istence of  Its  alleged  easement  by  an  action 
at  law. 

We  are  not  entirely  satisfied  that  the  dis- 
pute between  the  parties  as  to  the  present 
existence  of  tbe  right  asserted  by  the  com- 
plainant was  unsubstantial.  But,  be  that 
as  It  may,  there  was  certainly  much  more 
than  a  formal  dispute  with  relation  to  the 
extent  of  that  right  Tbe  complainant  as- 
.  serted  that  it  had  an  easement  of  way  over 
all  portions  of  a  strip  of  land  20  feet  in 
width  belonging  to  the  defendant,  and  this 
claim  was  disputed  by  the  defendant  The 
Vice  Chancellor  concluded  that  the  complain- 
ant had  failed  to  establish  its  easement  to 
tbe  full  extent  of  Its  claim,  and  held  that 
under  the  proofs  Its  right  was  clear  only  to 
a  way  10  feet  In  width;  and  then  restrained 
tbe  defendant  from  Interfering  with  the  com- 
plainant in  Its  use  of  the  way  as  bo  defined. 
In  the  late  case  of  Borough  of  South  Amboy 
V.  Penna.  R.  R.  Co.,  supra.,  tbe  primary 
matter  In  dispute  was  the  width  of  a  public 
road.  After  a  consideration  of  the  proofs 
submitted,  the  Court  of  Chancery  adjudged 
that  It  was  "at  least  two  rods  wide,"  and 
undertook  to  settle  the  rights  of  the  parties 
upon  that  basis.  It  was  held  in  this  court 
that  tbe  action  of  the  Court  of  Chancery  was 
unwarranted,  for  the  reason  (among  others) 
"that  the  proper  forum  for  settling  the  width 
of  a  highway  is  a  court  of  law,  and  the  prop- 
er method  for  its  correct  determination  Is  a 
trial  by  Jury."  Opinion,  77  N.  J.  Kq.  246,  76 
Atl.  1038.  Tbe  principle  underlying  the  de- 
cision Is,  of  course,  that  tbe  extent  of  a 
purely  legal  right,  as  well  as  tbe  existence 
thereof,  is  a  matter  to  be  settled  at  law,  and, 
until  It  Is  so  settled,  the  aid  of  a  court  of 
equity  In  Its  enforcement  cannot  properly  be 
invoked. 

For  failure  of  the  complainant  to  establish 
at  law  the  extent  of  its  claimed  right  before 
filing  Its  bill,  the  decree  below  must  be  re- 
versed. 


REISMAN  ▼.   PUBLIC   SERVICE  CORPO- 

RATIOl?  OP  NEW  JERSEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(Byllalut  by  the  Court.) 

Mabteb  ANn  Servant  (|  S16*)— E}xfix>sivbs 
(5   11*)— Injury  to  Thibd   Febson— Ikde- 

FBITDENT    CONTRAOTOB— NEOLIGENCS. 

Plaintiff  was  struck  and  injured  by  a  rock- 
et set  off  during  an  exhibition  of  fireworks  in 
a  pleasure  resort  owned  or  controlled  by  de- 
fendant, which  exhibition  she  was  witnessing 
pursuant  to  invitation  from  the  defendant. 
The  fireworks  were  set  off  under  the  direction 
of  one  R.,  under  contract  with  the  defendant 
and  it  was  fully  proved  that  R.  and  his  em- 
ployfe  were  uncontrolled  as  to  the  manner  of 
doing  the  work,  except  that  the  time  and  place, 
when  and  where  the  fireworks  were  to  be  set 
off  were  fixed  by  defendant;  and  that  certain 
designated  fireworks  were  stipulated  for  at  an 
agreed  contract  price.  The  arrangements  for 
witnessing  the  exhibition  were  controlled  by 
defendant  s  servants,  who  kept  the  spectators 
at  a  distance  of  from  300  to  400  feet  away 
from  the  place  of  setting  off  the  fireworks,  and 
on  the  other  side  of  a  sheet  of  water.  Held. 
that  R.  was  an  Independent  contractor,  and 
that  for  any  negligence  of  himself  or  his  serv- 
ants in  setting  off  the  rocket,  defendant  was 
not  responsible ;  and  held,  further,  that  there 
was  no  evidence  of  negligence  of  defendant  in 
the  arrangements  made  for  witnessing  the 
exhibition,  and  that  a  nonsuit  was  properly 
directed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  1242,  1243;  Dec.  Di«.  i 
316;»    Explosives,  Dec.  Dig.  {  ll.*l 

Bergen,  Kaliscb,  and  White,  JJ.,  dissent 

Error  to  Circuit  Court,  Camden  County- 
Action    by    Minnie    Reisman    against    tbe 

Public  Service  Corporation  of  New  Jersey. 

Judgment  for  defendant,  and  plaintiff  brings 

error.   AflSrmed. 

John  W.  Wescott,  for  plaintiff  in  error. 
Lewis  Starr,  for  defendant  in  error. 

PARKER,  J.  The  question  is  whether 
there  was  error  In  the  direction  of  a  non- 
suit In  the  Camden  circuit  court  The  dec- 
laration charges  that  the  defendant  operated 
a  pleasure  resort  called  Wood  Lynne  Park, 
and  Invited  plalntlflT  Into  tbe  same  for  the 
purpose  of  entertainment  and  amusement; 
and  that  while  she  was  there  defendant's 
agents  negligently  and  without  warning  set 
off  a  sky  rocket  which  struck  and  injured 
plaintiff. 

The  nndlspnted  or  indisputable  facts  are 
that  tbe  defendant  owned  or  controlled  tbe 
resort  in  question;  that  plaintiff  was  in- 
vited to  enter  it  as  an  Incident  of  being  a 
passenger  on  defendant's  trolley  car,  and  did 
enter  it  accordingly  for  the  purpose  of  wit- 
nessing an  exhibition  of  fireworks;  that 
defendant's  agent,  one  Le  Cato,  had  employ- 
ed one  Remain  who  was  in  tbe  fireworks  busi- 
ness, to  give  the  exhibition;  that  the  place 
designated  for  the  setting  off  of  tbe  fireworks 
was  upon  an  island,  to  which  tbe  spectators 
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did  not  have  access,  and  from  whlcb  fbe 
plaintiff  and  otber  spectators  were  separated 
by  a  sheet  of  water,  the  distance  between 
them  and  the  fireworks  being  between  800 
and  400  feet;  and  that  defendant  employed 
policemen  to  control  the  spectators  and  keep 
them  within  the  limits  set  apart  for  them. 
All  these  details  were  arranged  by  or  nnder 
the  authority  of  defendant.  As  to  the  set- 
ting off  of  the  fireworks,  the  evidence  is 
equally  dear  that  while  there  was  in  all 
probability  a  written  contract  between  Ko- 
maln  and  the  defendant  or  its  agent  Le  Cato, 
the  defendant  neither  bad  nor  exercised  any 
control  whatever  over  Remain  except  as'  to 
the  place  and  time,  where  and  when  the  fire- 
works were  to  be  set  off,  and  that  certain 
stipulated  fireworks  were  to  be  furnished 
for  the  agreed  price.  The  written  contract, 
if  one  existed,  was  not  put  in  evidence  be- 
cause plaintiff  had  not  called  for  it  under 
subpoena  or  otherwise,  and  defendant  was 
not  put  to  its  proof.  As  to  this  phase,  the 
case  stood  substantially  as  counsel  for  plain- 
tiff puts  it  in  his  brief:  "The  corporation 
said  to  Remain  through  Le  Cato,  its  author- 
ized agent:  'How  much  will  you  charge  for 
producing  and  exhibiting  fireworks?'  Ro- 
main  stated  his  terms,  they  were  accepted, 
the  price  paid  and  the  display  given." 

The  accident  was  apparently  due  to  a 
misdirected  rocket  falling  or  sbootlng  into 
the  crowd  and  striking  the  plaintiff;  and  as 
will  be  seen  from  the  abstract  of  the  declara- 
tion at  the  head  of  this  opinion,  the  attempt 
is  to  bold  the  defendant  as  for  the  negligence 
of  an  agent  or  servant  in  setting  off  the 
rocket  in  question.  But  as  we  read  the  brief 
of  plaintiff's  counsel  (there  was  no  oral  argu- 
ment) no  such  claim  Is  now  made.  He  says: 
"There  is  no  pretense  that  the  rocket  which 
did  the  mischief  was  Improperly  discharged. 
It  flew  so  far,  after  being  discharged,  as  to 
injure  the  plaintiff.  This  consequence  the 
defendants  were  bound  to  foresee  and  pro- 
vide against,  if  reasonable  care  would  have 
foreseen  and  provided  against  it."  Appar- 
ently the  case  Is  rested  on  the  proposition 
that  it  should  have  been  left  to  the  jury  to 
say  whether  defendants  were  not  negligent 
in  80  fixing  the  place  for  the  exhibition  and 
the  place  for  the  spectators  with  reference 
to  each  other  as  that  a  rocket  set  off  in  the 
former  could  injure  a  spectator  in  the  lat- 
ter. 

Whether  the  case  is  rested  on  this  ground 
or  on  the  ground  of  negligence  in  Romain 
or  his  employfis,  the  nonsuit  was  properly 
directed.  As  to  the  management  of  exhibi- 
tions and  spectators,  we  do  not  see  how  any 
greater  care  could  have  been  exercised  with- 
out placing  the  spectators  too  far  away  to 
see  advantageously.  In  this  resx)ect  the  case 
resembles  the  case  of  Sebeck  t.  Plattdeutsche 
Volksfest  Verein,  64  N.  J.  Law,  624,  48  Atl. 
631,  50  L.  K.  A.  199,  81  Am.  St  Rep.  612, 
wblcta  arose  out  of  a  fireworks  accident  un- 
der very  similar  circumstances.    In  that  case 


the  crowd  was  only  100  feet  away,  instead 
of  three  times  that  distance,  yet  this  court 
held  that  while  the  proprietors  of  the  place 
in  question  were  bound  to  use  reasonable 
care  to  provide  a  safe  place  from  which  to 
view  the  exhibition  that  duty  was  performed 
by  keeping  the  crowd  back  to  the  distance 
mentioned.  In  the  case  at  bar  the  distance 
was  much  greater,  and  the  preservation  of 
that  distance  was  insured  not  only  by  the 
police,  but  by  the  intervening  sheet  of  wa- 
ter. 

As  to  the  negligence,  if  any,  in  discharging 
the  rocket,  there  is  no  direct  proof,  and  the 
daim  must  be  based  on  the  maxim  res  ipsa 
loquitur.  But  as  we  have  already  seen,  any 
claim  on  this  score  is  disclaimed;  and,  if  It 
were  not,  still  it  could  not  avail,  because  the 
negligence,  if  any,  was  that  of  an  Inde- 
pendent contractor.  The  argument  seems  to 
be  that  notwithstanding  the  uncontradicted 
proof  showed  that  Remain  was  employed  as  . 
a  fireworks  expert  for  a  lump  sum  to  set  off 
certain  designated  fireworks  on  defendant's 
property,  and  was  not  controlled  in  any  way 
by  defendant  or  its  agents  as  to  the  method 
and  details  of  bis  work,  except  the  place 
and  time  of  Its  performance,  and  th"at  none 
of  the  employes  of  the  defendant  had  any- 
thing to  do  with  setting  off  the  fireworks, 
and  their  duties  were  confined  to  keeping  the 
crowd  back,  nevertheless  this  co-operation 
in  the  management  of  the  entertainment 
made  Romain  a  servant  and  not  an  inde- 
pendent contractor. 

In  26  Cyc.  1546,  an  Independent  contractor 
Is  defined  to  be  one  who,  carrying  on  an  in- 
dependent business,  contracts  to  do  a  piece 
of  work  according  to  his  own  methods,  and 
without  being  subject  to  the  control  of  his 
employer  as  to  the  means  by  which  the  re- 
sult is  to  be  accomplished,  but  only  as  to 
the  result  of  the  work."  The  evidence  for 
the  plaintiff  brought  Romain  fully  within  the 
definition  just  quoted,  and  which  we  deem 
adequate  for  the  purpose  of  this  case.  It 
follows,  therefore,  that  for  any  negligence  of 
himself  or  his  own  employ^  in  setting  off  the 
fireworks,  the  defendant  is  not  responsible. 
The  case  of  Crowley  v.  Fireworks  Co.,  183 
N.  Y.  353,  76  N.  E.  470,  8  L.  R.  A.  (N.  S.) 
330,  cited  for  plaintiff,  is  really  against  his 
contention,  for  the  defendants  in  that  ques- 
tion were  the  contractors  employed  to  give 
the  exhibition. 

So,  as  there  Is  no  evidence  of  negligence 
of  defendant.  In  making  the  arrangements 
for  giving  and  witnessing  the  exhibition,  and 
any  negligence  of  Romain  is  not  Imputable 
to  defendant,  and  as  there  is  no  pretense 
that  defendant  failed  to  use  due  care  in  se- 
lecting a  skillful  and  competent  contractor, 
there  was  nothing  for  a  jury  to  lay  hold  of, 
and  the  nonsuit  was  rightly  ordered. 

The  judgment  will  be  affirmed. 

BERGEN.  EAIilSCH,  and  WHITE,  33., 
dissent. 
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REISMAN  et  al.  t.  PUBLIC  SBBVIOE  COR- 
PORATION OF  NEW  JERSEY. 

(Coart  of  Errors  and  Appeals  of  New  Jenej. 
Nov.  20,  1911.) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  Annie  Reisman  and  Moritz  Reis- 
man  against  the  Public  Service  Corporation 
of  New  Jersey.  Judgment  for  defendant,  and 
•plaintiffs  bring  error.     AfSrmed. 

John  W.  Wescott,  for  plaintiffs  in  error. 
Lewis  Starr,  for  defendant  in  error. 

PER  CURIAM.  This  case  arose  out  of  the 
same  occurrence  as  the  case  of  Minnie  Reis- 
man against  the  same  defendant,  81  Atl.  838, 
decided  at  the  present  term  of  this  court,  and 
the  two  cases  were  tried  together  and  submit- 
ted on  the  same  briefs  in  this  court. 

For  the  reasons  given  in  the  opinion  filed  in 
the  Minnie  Reisman  Case,  the  judgment  of 
nonsuit  entered  in  the  circuit  court  will  be  af- 
firmed. 

BERGEN,  EALISCH,  and  WHITE,  JJ., 
dissent 


HENRY  et  al.  t.  THOMPSON  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Kov.  20,  1911.) 

(Bi/llaiu*  hy  the  Court.) 

Eqottt  (S  46*)— Jurisdictior  or  Eqtjitt. 

Where  two  contesting  claimants  to  the  pro- 
ceeds of  a  life  insurance  policy  consent  that 
the  insurance  company  ^ay  the  fund  to  one, 
without  thereby  prejudicing  the  right  of  the 
other  to  enforce  nis  claim  thereto,  and  where 
the  rights  of  each  depend  upon  the  interpreta- 
tion of  a  written  contract  which  does  not  re- 
quire reformation,  and  no  discovery  is  called 
for,  no  ground  for  equitable  relief  exists.  The 
recipient  has  a  fund  which  the  other  claims 
is  unlawfully  withheld  from  him,  and,  if  he 
is  right,  he  can  recover  whatever  is  due  him 
in  an  action  at  law,  for  either  the  possessor  is 
entitled  to  retain  the  fund  or  bound  to  pay  it 
over  to  the  other,  and  this  situation  presents 
no  ground  of  equitable  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  i  46.*] 

Appeal  from  Court  of  Chancery. 

Bill  in  equity  by  Andrew  Henry  and  an- 
other, executors  of  Frederick  A.  Prince,  de- 
ceased, against  James  L.  Thompson,  admin- 
istrator of  Sarah  E.  Moody,  deceased,  and 
another.  From  a  decree  for  defendants  (78 
Atl.  14),  complainants  appeaL  Reversed  and 
remanded,  with  directions. 

The  Washington  Life  Insurance  Company 
by  a  policy  duly  executed  and  delivered  in- 
sured the  life  of  Frederick  A.  Prince  to  the 
extent  of  $10,000,  payable  on  his  death  to 
his  wife,  Mary  L.  Prince,  for  her  sole  nse, 
if  living,  and.  If  not  living,  to  her  and  her 
husband's  children  or  their  guardian,  if  un- 
der age,  for  their  use,  or,  If  no  children  liv- 
ing, then  to  the  executors  or  administrators 


of  the  said  Frederick  A.  Prince.    The  bus- 
band  survived  his  wife,  and  they  bad   no 
children,   but  In    1889  Mary   L.   Prince    as- 
signed all  her  right,  title,  and  Interest  in  tlie 
policy  to  Sarah  E.  Moody,  and  guaranteed 
the  validity  and  sufficiency  of  the  assign- 
ment and  warranted  the  title  to  the  policy. 
The   husband   consented   to   the  assignment 
which  was  expressed  as  follows:   "I  hereby 
consent  to  the  assignment  of  the  within  pol- 
icy   by   my   wife."     Sarah    B.   Moody    died 
January  2,    1907,  and  Frederick  A.   Prince 
January  15,  1909,  and  thereafter,  contesting 
claims   being   made   by   the  respectlTe    rep- 
resentatives  of   Mrs.    Moody,    and    of    Mr. 
Prince,  the  insurance  cominny  refused    to 
pay,  unless  it  was  released  by  both  parties 
from  further  liability.     The  claimants  then 
consented  to  have  the  money  paid  to  the  ex- 
ecutors of  Frederick  A.  Prince,  and  to   re- 
lease the  company,  subject  to  the  temos  of  a 
written  agreement  made  by  the  claimants 
that  the  consent  to  such  payment  should  not 
be  construed  as  affecting  the  right  of  the 
administrator  of  Mrs.  Moody  to  the  moneys 
paid,  but  that  it  should  be  received  by  the 
complainants,  and  by  them  deposited  with 
the  Jersey  City  Trust  Company,  there  to  re- 
main until  a  court  of  competent  jurisdiction 
should  finally  determine  which  of  the  claim- 
ants was  legally  entitled  thereto.    The  money 
was  received  by  the  executors  of  Frederick 
A.  Prince  and  deposited  with  the  tirust  com- 
pany, which,  with  the  consent  of  the  parties, 
issued  and  delivered  to  James  A.  Gordon,  as 
trustee,    a    certificate    of    deposit    for    the 
amount.    Thereupon  the  executors  of  Fred- 
erick A.  Prince  filed  bis  bill  of  complaint  In 
this  cause,  claiming  that  under  the  iKilicy 
the  wife's  interest  was  contingent  upon  her 
surviving  her  husband,  and,  as  she  did  not, 
that  no  right  to  the  fund  passed  to  her  as- 
signee, and  prayed  that  they  be  decreed  to 
be  entitled  to  the  fund.    The  administrator 
of  Mrs.  Moody  answered  and  substantially 
admitted  the  charges  set  out  In  the  bill  ol 
complaint,  but  denied  that  the  complainants 
were  entitled  to  relief,  and  prayed  to  be  dis- 
missed.    The  defendant  also   answered  by 
way  of  cross-bin,  claiming  that  Mrs.  Moody 
was  the  sole  beneficiary  under  the  policy, 
and  that  the  consent  to  the  assignment  by 
her  husband  estops  hliA,  and  therefore  his 
representative,  from  claiming  the  fund.    The 
Vice  Chancellor  heard  the  case  and  advised 
a  decree  that  the  complainants'  bill  be  dl.s- 
missed,  and  that  the  defendant,  the  admin- 
istrator of  Mrs.  Moody,  under  his  cross-blU 
was  entitled  to  the  fund,  which  Gordon,  the 
trustee,    was   directed   to   immediately  pay 
over  to  the  administrator.    From  this  decree 
the  complainants  have  appealed. 

James  A.  Gordon,  for  appellants.    H.  O. 
Hance,  for  respondents. 
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BE/R6E!N,  J.  (after  stating  the  facts  as 
above).  The  situation  resulting  from  the 
facts  stated  la  that  two  antagonistic  claim- 
ants to  the  fund  dne  from  the  Insnrance 
company  agreed  that  payment  might  be  made 
to  one,  t>oth  releasing  the  company,  upon  a 
stipulation  between  the  two  claimants  that 
such  payment  would  not  affect  the  legal 
rights  of  either  party  to  the  fund,  so  that, 
Instead  of  three  parties  to  the  controrersy, 
there  remained  but  two,  one  of  whom  bad 
the  fund  which  the  other  claimed,  and,  if 
the  claim  was  supportable,  It  could  be  en- 
forced by  an  action  at  law  for  money  had 
and  received  to  his  use.  There  are  no  equi- 
ties to  administer  or  enforce.  If  the  defend- 
ant in  this  proceeding  is  entitled  to  the  fund, 
he  could  have  brought  his  action  at  law 
against  the  insurance  company,  and.  If  that 
company  had  any  reasonable  doubt  as  to  the 
rights  of  the  respective  claimants.  It  could 
have  filed  a  bill  of  Interpleader,  but  when 
the  claimants  agreed  to  discharge  the  com- 
pany upon  payment  to  one  of  them,  under 
an  agreement  that  the  rights  of  the  other 
should  not  be  affected  by  such  payment,  no 
possible  ground  for  equitable  relief  arises 
from  that  condition.  Neither  can  call  upon 
the  other  to  interplead,  and  no  trutft  re- 
quiring equitable  Interference  has  been  creat- 
ed by  the  acts  of  these  parties.  The  defend- 
ant has  consented  that  the  Insurance  com- 
pany may  pay  the  fund  to  the  complainants 
If  his  right  of  action  be  preserved;  that  is, 
be  cannot  proceed  to  enforce  his  claim 
against  the  company,  but  may  against  the 
other  claimant  who  is  put  in  possession  of 
the  fund,  subject  to  such  lawful  claim  of  the 
other  as  he  may  be  able  to  establish.  He  may 
demand  It,  and,  upon  refusal,  bring  his  ac- 
tion at  law  to  recover  the  money  which  he 
claims  the  complainants  refuse  to  pay  over, 
and  the  proceeding  Instituted  in  the  present 
cause  amounts  to  little  more  than  an  ordi- 
nary collection  suit.  The  contract  in  ques- 
tion presents  no  feature  subjecting  it  to  eq- 
uitable cognizance,  no  attempt  is  made  to 
reform  It,  nor  to  any  discovery  prayed,  and 
the  defendant  has  a  complete  remedy  at  law. 
The  learned  Vice  Chancellor  dismissed  the 
bin  of  complaint  because  be  determined  that 
the  fund  belonged  to  the  defendant,  and  then 
advised  a  decree  according  to  the  prayer  of 
the  defendant's  cross-bill.  He  was  clearly 
right  in  dismisshig  the  bill  of  complaint, 
not  for  the  reason  given  by  him,  but  be- 
cause it  disclosed  no  ground  for  equitable 
relief,  but,  when  he  advised  a  decree  in  favor 
of  the  defendant  upon  the  cross-bill,  we  think 
be  assumed  a  Jurisdiction  which  did  not  ex- 
ist. 

The  decree  in  favor  of  the  defendant  will 
be  reversed,  and  ,the  cause  remitted  to  the 
Court  of  Chancery,  to  be  there  disposed  of  In 
accordance  with  the  views  herein  expressed. 


NAGLE  V.  CONARD  et  al. 

SAME  V.  SONDEROAARD  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  7, 
1911.) 

1.  WlIXS    (J    449*)  —  CONSTBUCTIOn  —  Imtes- 
TACT. 

A  testator,  owning  parcels  of  land  absolute- 
ly or  in  remainder,  after  the  death  of  a  life  ten- 
ant, devised  them  to  his  executor  in  trust  to 
collect  the  income  and  api)ly  the  proceeds  in  a 
manner  prescribed  until  bis  youngest  child  at- 
tained the  age  of  21.  The  will  contained  no 
residuary  devise.  Held,  that  testator  died  intes- 
tate as  to  the  corpus  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  965;   Dec.  Dig.  i  449.*] 

2.  Tbusts  (I  182*)  —  Possession  —  Right  or 
Heirs  in  Intestate  I'bopebtt. 

Where  testator  devised  real  estate  to  his 
executors  in  trust  to  collect  the  income  and  dis- 
pose of  the  same  until  the  youngest  child  arriv- 
ed at  the  age  of  21,  but  made  no  disposition  of 
the  corpus  of  the  property,  the  trustees  could 
not  be  deprived  of  the  possession  of  the  proper- 
ty until  the  termination  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  {  182.*] 

3.  MoBTOAOEB  (I  295*)— Meboeb  of  Ebtatkb 
— Equitable  Rule. 

A  merger  of  a  mortgage  in  the  legal  title  is 
not  allowed,  unless  for  special  reasons,  and  to 
promote  the  intent  of  the  party;  and  where  the 
equities  are  subserved  by  keeping  the  mortgage 
aUve,  and  no  injury  is  wrought  thereby,  it  Is 
not  extinguished. 

VEi.   Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig.  {§  816-831;  Dec.  Dig.  §  295.*] 

4.  Mobtqaoes  (S  295*)— Merges  of  Estates 
— Eqottable  Rule. 

A  declaration  of  a  testator  in  bis  will,  de- 
vising his  estate  In  remainder  in  trust  and  be- 
queathing a  mortgage  on  the  property,  that  it 
was  not  his  intention  that  there  should  be  any 
merger  prevents  a  merger,  though  the  declara- 
tion was  made  several  years  after  the  convey- 
ance of  the  equity  of  redemption  to  testator, 
since  he  need  not  so  have  made  his  election  as 
to  a  merger  until  some  other  person  was  about 
to  acquire  an  interest;  and  the  mortgage  on 
the  premises  is  property  of  the  legatee,  subject 
to  the  conditions  imposed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  IS  815-831;   Dec.  Dig.  8  295.*] 

6.  Wills   (§  840*)  —  Oonstbuction  —  Condi- 
tions ON  LKOAOIES. 

A  testator,  owning  land  in  remainder,  in- 
cumbered by  a  mortgage,  and  the  mortgage,  de- 
nsed  the  land  to  the  executor  in  trust  for  speci- 
fied purposes,  and  bequeathed  the  mortgage  to 
his  wife,  and  declared  that  on  the  death  of  the 
life  tenant  the  executor  should  manage  and  col- 
lect the  income,  out  of  which  they  should  pay 
the  mortgage,  but  did  not  devise  the  corpus  of 
the  estate.  The  wife  accepted  the  gift  and  as- 
signed the  mortgage.  Held,  that  the  assignee 
took  the  mortgage  subject  to  all  equities,  and 
the  mortgage  must  be  satisfied,  as  far  as  the 
corpus  is  concerned,  as  specified. 

VEH.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  840.*] 

6.  Mobtoagbb  (i  273*)— Obuoation  of  Life 
Tenant. 

Where  a  landowner,  when  conveying  the 
land,  reserved  a  life  estate  and  assumed  pay- 
ment of  the  interest  on  a  mortgage  executed  to 
secure  bis  bond,  he  was  bound  to  iiay  both  prin- 
cipal and   interest  in   the  first  instance,   and 
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ronld  not  evade  such  pajrments  for  the  purpose 
of  destroying  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  273.*] 

7.  Wills    (§   821*)— Acceptanci   of   Giftb— 
Perfobmancb  of  Conditions. 

Where  decedent  owned  both  a  mortgage  on 
certain  land  and  the  land  itself,  and  bequeathed 
the  mortgage  to  one,  who  takes  it  under  provi- 
sions in  the  will  for  its  payment  from  the  in- 
come of  the  mortgaged  premises,  and  thereafter 
such  legatee  purchases  such  premises  from  one 
having  a  life  interest  therein,  the  legatee  and 
her  assignee  of  the  mortgage  must  protect  the 
remainder  by  payment  of  the  mortgage  as  pre- 
scribed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig,  SI  2114--2119;  Dec  Dig.  |  821.*] 

8.  Wills    (8    865*)  —  Intestatb    Estates  — 
Rights  of  Beneficiabies. 

A  declaration  by  testator  that  a  legacy  to  a 
grandchild  shall  be  in  lieu  of  all  interest  to 
which  be  may  be  entitled  in  the  estate,  by  vir- 
tue of  the  will  or  otherwise,  and  that  a  daughter 
has  received  all  she  is  entitled  to,  does  not  pre- 
vent the  daughter  and  granddaughter  from  shar- 
ing in  the  intestate  estate  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  2188-2189;  Dec.  Dig.  i  865.*] 

9.  EXBCT7T0BS  AND  ADUINIBTHATOBS  (§  315*)— 
CONSTKUOTION- JUBISDICTION   OF  EQDITT. 

A  court  of  diancery  will  not  give  direc- 
tions concerning  the  distribution  of  a  testamen- 
tary fund  until  the  time  for  distribution  arrives. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {8  1298-1314; 
Dec.  Dig.  I  815.«] 

Snits  by  Dorothea  Nagle  against  Harry 
Conard  and  others  for  the  construction  of  a 
will  of  Peter  Nelson,  deceased,  and  by  same 
complainant  against  Jeppe  Sondergaard  and 
others  for  the  foreclosure  of  a  mortgage. 
Heard  on  bills,  answers,  replications,  and 
proofs.    Decree  of  foreclosure  rendered. 

The  above  cases  were  heard  together,  and 
are  to  be  decided  upon  the  same  proofs.  The 
first  bill  is  filed  for  the  construction  of  a 
will  and  directions  to  trustees;  the  second 
Is  a  foreclosure  suit,  in  which  it  is  necessary 
that  the  same  will  shall  be  construed,  in 
order  to  determine  the  rights  of  the  parties. 

Peter  Nelson  died  in  November,  1908,  leav- 
ing a  will,  dated  April  16,  1908,  which  was 
admitted  to  probate  in  Middlesex  county. 
After  a  devise  to  bis  widow  of  some  real 
estate  in  Florida  and  considerable  personal 
property,  he  made  the  following  provisions 
concerning  bis  estate  In  Perth  Amboy: 

"Third.  I  devise  to  my  executors  herein- 
after named,  or  to  such  as  may  qualify,  and 
to  his  or  their  successors  in  the  trust,  the 
properties  at  present  numbered  three  hun- 
dred and  five,  three  hundred  and  seven,  three 
hundred  and  nine,  three  hundred  and  eleven, 
and  three  hundred  and  thirteen,  on  State 
street  In  the  city  of  Perth  Amboy,  New  Jer- 
sey, together  with  all  the  fixtures  therein, 
in  trust  however  for  the  following  uses  and 
purposes:  To  collect  the  Income  therefrom 
and  to  pay  all  taxes,  water  rates,  insurance 
and  other  charges,  against  the  same,  includ- 
ing reasonable  and  just  charges  for  their 


servU^s,  and  to  keep  said  property  in  good 
repair,  and  to  keep  the  same  rented  to  good 
tenants,  and  out  of  the  Income  therefrom 
to  pay  to  my  wife  Caroline  Nelson  the  som 
of  two  hundred  dollars  each  and  every  month 
during  the  term  of  lier  natural  life.  They 
are  directed  to  devote  the  remainder  of  tiM 
net  income  from  said  properties  to  the  pay- 
ment of  the  interest  and  principal  of  the 
mortgage  standing  against  the  same.  Any 
surplus  after  the  application  of  the  income 
aa  above  directed  shall  belong  to  my  wife 
Caroline  Nelson  and  my  children  by  my  said 
wife  Caroline  Nelson,  and  shall  be  invested 
by  my  executors  for  their  use  and  benefit, 
and  when  such  children  shall  all  come  of 
age  the  fund  last  mentioned,  if  any,  derived 
from  said  properties  shall  be  turned  over 
to  them  in  equal  parts  share  and  share  alike. 
No  property  shall  be  deeded  to  any  one  as 
long  as  my  wife  or  one  of  my  children  la 
living. 

"Fourth.  I  devise  to  my  said  executors  or 
to  the  one  who  shall  qualify  and  to  their 
or  his  successors  in  the  trust,  the  properties 
at  present  numbered  three  hundred  and  thir- 
ty-five, three  hundred  and  thirty-seven,  three 
hundred  and  thirty-nine,  three  hundred  and 
forty-one  and  three  hundred  and  forty-three, 
on  State  street  in  the  city  of  Perth  Amboy, 
New  Jersey,  together  with  all  fixtures  there- 
in, in  trust  however  for  the  following  uses 
and  purposes :  To  collect  the  incomes  there- 
from, and  pay  all  taxes,  water  rates,  insur- 
ance and  other  charges  against  the  same, 
including  reasonable  and  Just  compensation 
for  their  services,  and  to  keep  said  prop- 
erties in  good  repair,  and  to  keep  the  same 
rented  to  good  tenants.  All  rents  from  this 
property  shall  be  put  out  at  Interest  In  good 
securities  or  in  bank,  my  said  wife  Caroline 
Nelson  to  receive  the  interest  of  the  same, 
semi-annually.  When  all  the  children  are 
of  age,  then  this  sum,  if  any,  shall  be  equally 
divided  between  my  said  wife  and  the  chil- 
dren, share  and  share  alike.  No  deed  to 
be  made  as  long  as  my  wife  or  one  of  the 
children  lives.  ( 

"Fifth.  I  direct  that  my  wife  Caroltoe 
Nelson,  or  her  administrators  or  executors, 
out  of  the  income  received  from  the  proper- 
ties described  in  paragraph  'four'  shall  pay 
to  my  granddaughter  Elanor  Lynch,  upon 
her  becoming  of  age,  or  upon  her  marriage 
before  her  attaining  her  majority,  the  som 
of  two  thousand  dollars,  or  if  said  Elanor 
Lynch  shall  die  before  she  becomes  of  age 
or  marries,  the  said  sum  shall  be  paid  to 
my  children  in  equal  proportions,  or  to  the 
heirs  of  their  bodies,  such  heirs  taking  the 
portion  of  their  ancestor.  If  my  said  wife 
should  die  before  receiving  the  full  sum  of 
two  thousand  dollars  from  the  properties 
described  in  paragraph  four,'  then  this  be- 
quest to  Elanor  Lynch  shall  be  payable  oat 
of  any  other  property  received  by  my  wife 
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from  me,  but  the  sum  of  two  thousand  dol- 
lars hereby  bequeathed  to  said  Elanor  Lynch 
shall  be  In  lieu  of  all  interest  to  which  she 
maybe  entitled  in  my  estate  by  virtue  of 
this  will  or  otherwise,  and  when  any  prop- 
erty to  herein  devised  or  bequeathed  to  my 
children  or  heirs,  or  their  heirs,  the  words 
children  and  heirs  shall  not  be  construed  to 
include  said  Elanor  Lynch,  my  Intention  be- 
ing that  said  Elanor  Lynch  shall  not  receive 
more  than  two  thousand  dollars  of  my  es- 
tate under  any  circumstances. 

"Sixth.  I  own  an  estate  in  remainder  In 
the  properties  at  present  numbered  three 
hundred  and  forty-flve  and  three  hundred 
and  forty-seven  State  street,  and  numbered 
at  present  one  hundred  and.  nine,  one  hun- 
dred and  eleven,  one  hundred  and  thirteen, 
one  hundred  and  fifteen  and  one  hundred 
and  seventeen  Fayette  street,  in  the  city  of 
Perth  Amboy,  New  Jersey,  and  my  son-in- 
law,  Jeppe  Sondergaard,  owns  an  estate  for 
life  therein  and  has  the  revenue  therefrom 
during  hto  life,  out  of  which  he  is  obliged 
to  pay  the  taxes,  water  rates,  insurance  and 
other  charges  against  said  properties,  and 
keep  the  same  In  good  repair,  and  also  to 
pay  the  Interest  on  a  mortgage  of  ten  thou- 
sand dollars  which  I  hold  on  said  properties, 
and  which  to  bequeathed  to  my  wife  Caroline 
Nelson  In  this  will.  I  give  and  devise  my 
estate  in  remainder  In  these  properties,  with 
the  fixtures  therein,  to  my  executors,  and 
their  successors  or  successor,  and  the  sur- 
vivor or  survivors  of  them  In  trust  for  the 
following  uses  and  purposes:  After  the 
death  of  my  said  son-in-law  Jeppe  Sonder- 
gaard they  shall  manage  said  properties  and 
collect  the  incomes  therefrom,  out  of  which 
they  shall  pay  all  current  expenses  for  taxes, 
water  rates,  insurance,  repairs,  and  a  fair 
and  reasonable  compensation  for  their  serv- 
ices, and  the  net  income  derived  therefrom 
they  shall  apply  to  the  payment  of  the  said 
mortgage  of  ten  thousand  dollars,  until  the 
same  is  extinguished,  as  it  is  not  my  inten- 
tion that  there  shall  be  any  merger  of  said 
mortgage  by  reason  of  my  holding  an  estate 
In  remainder  lit  said  properties.  After  the 
payment  of  said  mortgage  I  direct  that  the 
net  income  of  said  properties  be  divided  Inter 
three  equal  parts,  one  part  to  be  paid  semi- 
annually to  Emille  Sondergaard,  the  wife  of 
Jeppe  Sondergaard,  if  she  survives  her  hus- 
band, the  remainder  to  be  put  at  interest 
for  my  children  until  they  become  of -age, 
when  It  shall  be  turned  over  to  them.  If  at 
any  time  the  Fayette  street  properties  have 
to  be  renovated  or  rebuilt,  then  the  interest 
of  said  Emllie  Sondergaard  ends  as  well  in 
the  State  street  properties  as  in  the  Fayette 
street  properties. 

"Seventh.  In  case  of  the  death  of  a  child 
by  my  marriage  with  my  present  wife,  be- 
fore reaching  the  age  of  twenty-one  years, 
or  before  marriage,  the  part  of  the  deceased 
shall  go  to  the  surviving  child  or  children 
by  my  second  marriage.    In  case  of  marriage 


the  part  shall  go  to  the  surviving  spouse, 
or,  If  there  be  children  of  the  marriage,  then 
to  them,  but  In  case  of  the  death  of  all  of 
my  children  by  my  present  wife  before  reach- 
ing the  age  of  twenty-one  years,  their  mother 
surviving,  the  part  herein  given  to  them 
shall  go  to  their  mother  for  and  during  her 
natural  life,  and  after  her  death  to  such  of 
my  children  or  their  heirs  as  my  said  wife 
shall  by  will  direct. 

"Eighth.  In  case  of  the  death  of  all  my 
children  and  their  heirs  before  my  decease, 
then  I  direct  that  the  properties  herein  de- 
vised to  them  shall  be  held  In  trust  by  my 
executors  for  my  sons-in-law  Jeppe  Sonder- 
gaard and  Michael  Henry  Nagle,  and  the 
children  of  my  brother  Hans  Henry  Nelson, 
in  equal  parts. 

"Ninth.  As  I  have  deeded  the  old  home- 
stead to  my  daughter  Dorothea  Nagle,  and  she 
has  had  the  full  revenue  or  rents  of  the  same 
for  a  number  of  years,  I  consider  she  has  re- 
ceived all  she  is  entitled  to,  as  I  consider 
her  share  is  equal  to  the  other  children." 

The  testator  appointed  Harry  Conard  and 
his  widow,  Caroline  Nelson,  to  be  the  execu- 
tors of  the  will,  and  gave  them  full  power 
to  dispose  of  any  real  estate  which  might 
be  necessary  to  carry  out  its  provisions. 

On  August  3,  1901,  the  testator  owned  the 
premises  In  Perth  Amboy  now  covered  by  the 
mortgage  which  Is  sought  to  be  foreclosed  In 
the  second  suit  On  that  day  he  made  a 
conveyance  thereof  to  his  daughter,  Andrea 
Sondergaard.  Mrs.  Sondergaard  and  her 
husband,  by  way  of  satisfying  the  consid- 
eration money.  Joined  In  a  bond  to  Nelson 
for  $10,000,  payable  In  one  year  with  4  per 
cent  Interest  To  secure  this  bond,  they  like- 
wise joined  In  the  execution  of  the  mortgage 
in  question.  This  transaction  put  the  title 
In  Mrs.  Sondergaard,  subject  to  the  mort- 
gage, and  subject,  also,  to  a  prior  mortgage 
for  $10,000,  concerning  which  there  la  no 
controversy.  Mrs.  Sondergaard  died  in  1902, 
leaving  a  will  by  which  she  gave  all  her 
property  to  her  surviving  husband,  who,  on 
August  26,  1902,  conveyed  the  mortgaged 
premises  to  Nelson,  reserving  to  himself 
(Sondergaard)  "the  use  and  occupation  of 
the  said  above-described  premises  for  and 
during  the  time  of  the  natural  life  of  the  said 
Jeppe  Sondergaard."  By  the  first  Item  of 
the  will,  thto  mortgage  was  bequeathed  to 
Mrs.  Nelson,  the  widow.  After  the  testator's 
death,  Mrs.  Nelson  and  her  coexecufor  Joined 
In  an  Instrument,  in  writing,  by  which  the 
mortgage  was  assigned  to  Mrs.  Nelson,  and 
a  few  days  later  she  assigned  It  to  the  com- 
plainant who  to  now  attempting  to  foreclose 
It  The  particular  provisions  of  the  will 
touching  said  mortgage  are  found  in  item  6. 

Frank  J.  Hlgglns  and  Merrlt  Lane,  for 
complainant.  Thomas  Brown  and  Freeman 
Woodbrldge,  for  defendant  Elanor  Lynch. 
Adrian  Lyon,  for  executors  and  Caroline 
Nelson,  Individually,  and  her  children. 
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HOWEIili,  V.  a  (after  stating  the  facts 
as  above).  [1]  It  was  claimed  that  the  tes- 
tator made  no  final  disposition  of  his  Perth 
Amboy  real  estate,  and  that  If  he  did  the  same 
was  void  as  contravening  the  rule  against 
perpetuities.  I  do  not  find  It  necessary  to 
discuss  the  question  whether,  under  the 
terms  of  the  will,  the  period  of  the  vesting 
of  the  estate  is  so  remote  as  to  violate  the 
rule,  for  the  reason  that  I  deem  It  very  plain 
from  a  careful  reading  of  the  instrument 
that  he  disposed  of  the  Income  from  his 
property  only,  and  made  no  final  disposition 
of  the  corpus.  The  third  item  directs  the 
executors  to  collect '  the  Income  from  the 
properties  therein  described,  to  make  such 
disbursements  as  are  necessary,  and  out  of 
the  remainder  to  pay  the  wife  |200  per 
month,  and  to  devote  the  remainder  of  the 
Income  to  the  payment  of  the  interest  and 
principal  of  the  mortgage  against  the  same. 
The  testator  then,  continuing  bis  directions 
as  to  the  income,  orders  tliat  the  surplus 
thereof  shall  go  to  his  wife  Caroline  and 
her  two  children,  and  shall  be  invested  by 
the  executors  for  their  use  and  benefits;  and 
that  when  these  children  come  of  age  the 
fund  so  accumulated  shall  go  to  them  In 
equal  shares.  It  Is  quite  manifest  that  lu  that 
item  of  the  will  there  is  no  residuary  devise. 
The  fourth  item  deals  with  another  blocic 
of  property.  It  makes  due  provision  for  the 
collection  of  the  rents  and  for  disbursements 
Incident  to  the  ownership  of  the  laud,  orders 
an  investment  of  the  income,  so  that  his  wife 
Caroline  may  receive  the  Interest  of  the  ac- 
cumulated income  semiannually,  and  finally 
directs  the  division  of  this  Income  accumu- 
lation to  his  wife  and  children  when  the 
children  come  of  age.  It  Is  quite  as  manifest 
that  there  Is  no  residuary  devise  of  that  prop- 
erty. The  sixth  Item  of  the  will  deals  with 
an  estate  in  remainder;  his  son-in-law  Jeppe 
Sondergaard,  holding  the  Intervening  life 
estate.  There  is  in  that  item  also  dis- 
tinct and  particular  directions  about  the 
Income,  and  an  appropriation  of  it,  not  only 
to  the  expenses  of  maintaining  the  property, 
but  to  the  payment  of  the  mortgage,  which 
is  sought  to  be  foreclosed  by  the  second  bill. 
After  all  those  payments  out  of  the  Income, 
the  remainder  thereof  is  to  be  accumulated 
for  his  children,  and  to  be  paid  to  them  when 
they  come  of  age.  Neither  does  that  item 
contain  any  residuary  devise.  It  was  argrued 
that  there  was  a  devise  by  implication  to 
the  testa'tor's  "chlldrai"  of  the  residuary 
estate;  but  I  am  not  able  to  find  in  the  will 
any  words  which  lead  to  any  such  result 
I  therefore  come  to  the  conclusion  that  the 
testator  meant  to  and  did  deal  only  with  the 
income  from  these  three  pieces  of  property; 
and  that  as  to  the  corpus  thereof  be  died 
Intestate. 

[2]  Bnt  there  are  provisions  in  the  will 
which  prevent  the  heirs  at  law  from  taking 
immediate  possession  of  the  properties.  Be- 
tween the  present  time  and  period  of  dis- 


tribution, there  stands  a  valid,  active  trust, 
by  virtue  of  which  the  executors  and  trustees 
have  the  right,  and  are  in  duty  bound,  to  ad- 
minister the  Income  therefrom  until  the 
youngest  of  the  testator's  children  shall  ar- 
rive at  the  age  of  21  years.  This  trust  can- 
not be  disturbed,  nor  can  the  executors  and 
trustees  be  deprived  of  the  possession  ot  the 
property  until  the  termination  thereof  accord- 
ing to  the  terms  of  the  will;  and  consequently 
there  can  be  no  partition.  Smith  v.  Gaines, 
39  N.  J.  Eq.  645;  Roarty  v.  Smltli,  53  M.  J. 
Eq.  253,  31  AO.  1031. 

In  Simmons  v.  Hadley,  63  N.  J.  Law,  227. 
43  AtL  661,  trustees  under  a  will  were  In 
the  possession  of  lands;  they^  were  sued  In 
ejectment  by  one  of  the  heirs  at  law,  who 
insisted  tliat  some  of  the  purposes  of  the 
trust  were  void  within  the  rule  against  per- 
petuities. There  were,  however,  active  trusts 
which  were  in  course  of  execution  which 
were  undoubtedly  good,  and  it  was  held  that 
ejectment  could  not  be  maintained  until  the 
determination  of  the  valid  trusts. 

[3]  It  Is  said  that,  because  Peter  Nelson 
at  one  time  held  the  mortgage,  and  also 
had  title  to  the  fee  In  remainder,  his  equi- 
table right  merged  in  the  l^al  right  and  ex- 
tinguished the  mortgage.  It  is  a  thoroughly 
well-settled  rule  that  merger  is  not  favored 
in  equity,  and  is  never  allowed,  unless  for 
special  reasons,  and  to  promote  the  inten- 
tion of  the  party;  and  that,  where  the 
equities  are  subserved  by  keeping  the  mort- 
gage alive,  and  no  Injury  or  injustice  is 
thereby  wrought.  It  is  not  extinguished. 
Clos  V.  Boppe,  23  N.  J.  Eq.  270;  Hoppock  v. 
Bamsey,  28  N.  J.  Eq.  413;  Andrus  v.  Vree- 
land,  29  N.  J.  Eq.  394;  Swayze  v.  Schuyler, 
59  N.  J.  Eq.  75,  46  Atl.  347;  Harron  v.  Du 
Bols,  64  N.  J.  Eq.  657,  54  Atl.  857.  PracU- 
cally  the  same  rule  exists  in  controversies  in 
the  common-law  courts,  where  merger  Is  fa- 
vored. Woodhull  V.  Beld,  16  N.  J.  Law,  128; 
Thompson  v.  Boyd,  21  N.  J.  Law,  58.  affirm- 
ed 22  N.  J.  Law,  643;  Duncan  v.  Smith,  31 
N.  J.  Law,  325;  Mulford  v.  Peterson,  35  N. 
J.  Law,  127;  New  Jersey  Insurance  Company 
v.  Meeker,  40  N.  J.  Law,  1&  It  seems  that 
there  should  be  added  to  the  rule  this  quali- 
fication: If  there  is  an  Intervening  estate, 
incumbrance,  or  equity,  that  of  Itself  would 
be  sufficient  to  prevent  a  merger  of  the  mort- 
gage with  the  equity  of  redemption,  provided 
the  incumbrance  be  not  one  which  the  owner 
has  assumed  to  pay,  or  one  against  which 
be  is  estopped  from  defending.  Jones  on 
Mort  {  848.  This  qualification  was  applied 
in  the  case  of  judgment  liens  In  Deuzler  ▼. 
O'Keefe,  34  N.  J.  Eq.  361. 

[4]  There  is,  however,  In  the  will  evidence 
that  the  testator  never  meani  that  the  es- 
tates should  merge.  Speaking  ot  this  par- 
ticular mortgage,  he  says,  "as  It  is  not  my 
Intention  that  there  shall  be  any  merger  of 
said  mortgage  by  reason  .of  my  holding  an 
estate  in  remainder  in  said  properties."  Al- 
though this  declaration  was  made  six  years 
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after  the  conveyance  of  the  equity  of  re- 
demption to  Nelson,  It  Is  held  that  the  party 
In  whom  the  assets  legally  nnd  eqnitably  are 
so  united  Is  not  required  to  make  his  elec- 
tion that  there  should  or  should  not  be  a 
merger  immediately.  He  may  wait  until 
some  other  person  Is  al>ont  to  acquire  an  In- 
terest, and  if  be  then  does  any  act  which 
clearly  shows  that  he  regards  the  equitable 
title  as  still  subsisting  this  is  almost  con- 
-cluslve  evidence  that  he  did  not  intend  that 
thete  should  be  a  merger.  Clift  v.  White, 
12  N.  T.  625;  Security  Title  Company  v. 
Schlender,  190  lU.  609.  80  N.  E.  864;  Jones 
on  Mort.  i  85S.  I  must  hold,  therefore,  that 
the  mortgage  in  question  is  a  subsisting  and 
valid  lien  upon  the  premises  in  question  in  the 
bands  of  Caroline  Xelson,  the  original  lega- 
tee thereof;  but  In  making  the  bequest  of 
the  mortgage  to  his  wife  the  testator  had  a 
right  to  impose  npon  her  and  upon  the  gift 
such  conditions  as  he  chose,  provided  the 
same  were  not  in  themselves  illegaL 

[B]  By  the  will  he  directs  his  executors, 
-of  whom  his  widow  is  one,  to  pay  and  satis- 
fy the  mortgage  money  out  of  the  income  of 
the  property.  The  direction  is  this:  "After 
the  death  of  my  son-in-law  Jeppe  Sonder- 
gaard  they  [the  executors]  shall  manage  said 
properties  and  collect  the  income  therefrom, 
«ut  of  which  they  shall  pay  all  current  ex- 
penses for  taxes,  water  rates,  insurance,  re- 
pairs, and  a  fair  and  reasonable  compensa- 
tion for  their  services,  and  the  net  income 
derived  therefrom  they  shall  apply  to  the 
payment  of  the  said  mortgage  of  ten  thou- 
sand dollars,  ontll  the  same  is  extinguish- 
ed." 

The  qnestion  then  arises  whether  Mrs. 
Nelson,  or  her  assignee,  will  be  permitted  to 
foreclose  the  mortgage  in  the  face  of  her  ob- 
ligation as  executor  and  legatee  to  see  to  it 
that  it  (principal  and  interest)  shall  be  sat- 
isfied to  her  out  of  the  net  income  of  the 
premises.  I  pause  here  to  say  that  the  com- 
plainant, as  assignee,  stands  in  the  shoes 
«f  Mrs.  Nelson.  The  instrument  of  transfer 
was  claimed  by  the  complainant  to  give  her 
a  better  position  than  Mrs.  Nelson  had,  and 
by  the  defendants  to  create  some  equity  in 
favot  of  Elanor  Lynch.  I  find,  however,  that 
it  operates  as  a  mere  assignment  of  the 
mortgage,  subject  to  all  equities,  so  far  as 
the  complainant  is  concerned,  and  that  Ela- 
nor Lynch  can  make  no  claim  under  it 

The  testator  owned  the  mortgage,  and  he 
owned  the  land.  In  xmiting  the  two  estates, 
be  could  say  whether  they  should  merge  or 
not.  In  separating  them  unmerged,  he  had 
a  right  to  say  bow  they  should  be  thereafter 
treated,  and  what  their  future  relation  should 
be.  If  he  had  chosen  so  to  do,  he  might  have 
released  the  lands  in  qnestion  from  the  lien 
of  the  mortgage,  and  by  his  will,  without 
other  instrument,  have  charged  the  mortgage 
debt  in  suit  upon  other  and  different  lands. 
His  dominion  over  the  two  estates  was  para- 
mount and  predominant.    Mrs.  Nelson  could 


get  only  what  he  gave  her.  She  cannot  en- 
large her  right  or  abridge  the  right  of  other 
devisees.  She  takes  title  to  the  mortgage 
debt  incumbered  by  the  testator's  peculiar 
notions  as  to  the  manner  in  which,  and  the 
fond  from  which,  the  same  should  be  paid  to 
her.  And  the  complainant  or  transferee  takes 
no  other  or  greater  right  than  Mrs.  Nelson 
had. 

[6]  While  this  argument  points  In  the  di- 
rection of  preventing  the  complainant  from 
foreclosing  the  mortgage  against  ,the  remain- 
der or  the  equity  of  redemption,  I  see  no  rea- 
son why  foreclosure  of  it  should  not  be  per- 
mitted against  the  life  estate  of  Sondergaard. 
It  was  Sondergaard's  duty  to  pay  the  mort- 
gage; the  bond  is  his;  he  joined  in  the  mort- 
gage. Primarily  he  is  the  one  to  pay  it. 
When  he  created  his  life  estate  by  the  deed 
of  August  26,  1902,  he  assumed  tixe  burden, 
among  other  things,  of  paying  the  interest  on 
the  mortgage.  He  was  therefore  bound  at  law  "^ 
and  in  equity  to  pay  both  principal  and  in- 
terest .of  this  obligation  in  the  first  instance. 
He  certainly  cannot  evade  these  payments 
for  the  purpose  of  destroying  or  otherwise 
interfering  with  the  remainder.  In  my  opin- 
ion, as  between  the  complainant  and  Sonder- 
gaard, the  mortgage  money  was  due  and  pay- 
able. By  its  terms,  it  was  due  when  the  life 
estate  was  created,  and  Sondergaard  has  no 
defense  to. the  suit,  nor,  Indeed,  has  he  at- 
tempted to  make  any. 

[7]  In  addition  to  the  fact  that  Mrs.  Nel- 
son is  an  executor  of  the  will,  and  so  stands 
in  a  fiduciary  relation  to  all  the  parties  in 
Interest,  there  is  yet  another  reason  why  the 
foreclosure  of  this  mortgage  as  against  the 
remainder  ought  to  be  held  up,  and  that  is 
that  it  is  a  settled  doctrine  of  courts  of 
equity,  and  agreed  on  all  sides,  that  no  man 
shall  be  allowed  to  disapiwint  a  will  under 
which  he  takes  a  benefit;  or,  as  it  was  put 
by  Vice  Chancellor  Grey,  in  Bird  v.  Hawkins, 
58  N.  J.  Eq.  246,  42  AU.  595:  "He  may  not 
accept  the  benefits  which  a  will  confers,  with- 
out he  also  performs  the  duties  which  it 
imposes.  This  doctrine  has  been  carried  to 
the  extent  that  one  who  accepted  a  benefit 
under  a  will,  given  upon  terms  that  the 
beneficiary  should  convey  his  own  estate  to 
some  one  else  named  by  the  testator,  has 
been  obliged  so  to  convey  away  his  own  prop- 
erty." Mrs.  Nelson  cannot  be  beard  to  say 
that  she  will  take  the  mortgage  bequeathed 
to  her,  but  will  reject  the  provision  for  its 
payment  from  the  income  from  the  mort- 
gaged premises.  Her  assignee  is  in  the  same 
position.  It  is  clearly  her  duty  to  protect 
the  remainder  for  whom  it  may  concern,  and 
not  to  give  aid  or  countenance  to  any  pro- 
ceeding having  for  its  object  the  destruction 
of  their  right. 

[t]  The  next  question  is  whether  Elanor 
Lynch  and  the  complainant,  Dorothea  Nagle, 
can  share  in  the  residuary  fund  of  which 
the  testator  died  intestate.  It  Is  claimed  that 
neither  of  them  can  so  participate,  for  the 
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reason  that  they  are  excluded  therefrom  by 
particular  and  specific  words  of  the  will  It- 
self. As  to  Elanor  Lynch,  the  testator  de- 
clares that  the  demonstrative  legacy  to  her 
of  $2,000  "shall  be  In  lieu  of  all  interest  to 
which  she  may  be  entitled  In  my  estate  by 
virtue  of  this  will  or  otherwise  •  •  •  my 
intention  being  that  said  Elanor  L^nch  shall 
not  receive  more  than  two  thousand  dollars 
of  my  estate  under  any  circumstances."  As 
to  Dorothea  Nagle,  the  words  are.:  "I  con- 
sider she  has  received  all  she  Is  entitled  to, 
as  I  consider  her  share  is  equal  to  the  other 
children."  Having  these  words  in  mind,  are 
they  sufficient  to  exclude  these  two  persons 
from  participation  in  the  residuary  fund 
above  mentioned?  A  recent  text-writer  on 
this  subject  has  declared  that  the  courts  are 
nearly  unanimous  In  holding  that,  where  the 
testator  does  not  by  will  dispose  of  the  whole 
of  his  estate,  no  negative  words  of  exclusion 
can  prevent  the  remainder  of  the  property 
from  passing  under  the  statutes  of  descent 
and  distribution;  that  it  not  Infrequently  hap- 
pens that  the  testator  by  name  specifically 
provides  that  certain  of  his  relatives  shall  not 
receive  any  part  of  his  estate;  and  that  In 
such  case  such  a  provision  is  entirely  inef- 
fectual as  to  intestate  property.  Page  on 
Wills,  S  407.  An  early  case  on  the  subject  la 
Creswell  v.  Cheslyn  (1762)  2  Ed.  124.  There 
the  testator  by  his  will  gave  his  residuary 
personal  estate  to  his  three  children  In  equal 
shares  as  tenants  in  common.  Subsequently 
by  a  codicil  be  declared  that  C,  one  of  his 
children,  should  not  be.  one  of  his  residuary 
legatees,  and  he  gave  to  O.  a  pecuniary  leg- 
acy Instead.  It  was  held  that  as  to  one-third 
of  his  estate  he  died  Intestate,  and  that  this 
share  did  not  go  to  the  other  two,  but  went  ac- 
cording to  the  statute  of  distributions.  Lord 
Northlngton,  L.  C,  says  that  the  reason  for 
the  decision  was  that  the  testator  had  made 
no  devise  over  of  the  share  of  which  he  bad 
deprived  one  of  his  children;  and  that  there- 
fore the  other  two  could  have  no  greater  inter- 
est than  they  had  by  the  original  will.  He 
says:  "I  must  therefore  declare  that  the  clear 
residue  of  the  testator's  personal  estate,  not 
specifically  bequeathed,  must  be  divided  into 
three  equal  parts."  The  decree  in  this  case 
was  affirmed  in  the  House  of  Lords,  in  Ches- 
lyn V.  Creswell,  3  Bro.  P.  C.  246,  without  an 
opinion.  In  Pickering  v.  Stamford  (1797)  8 
Vesey,  Jr.  492,  Lord  Loughborough  declared 
that  neither  an  heir  at  law,  nor,  by  parity  of 
reason,  the  next  of  kin,  can  be  barred  by  any- 
thing but  a  disposition  of  the  heritable  sub- 
ject or  personal  estate  to  some  person  ca- 
pable of  taking;  and  that,  notwithstanding  the 
words  of  the  will,  he  would  take  what  was 
not  disposed  of.  In  Johnson  v.  Johnson  (1841) 
Sir  Lancelot  Shadwell,  V.  C,  dealt  with  a  ■will 
which  contained  these  words:  "I  direct  that 
my  wife  Harriet  Johnson  and  her  child  Harri- 
et (whom  I  entirely  disclaim)  shall  be  cut  off 
from  any  part  of  my  property  and  shall  not 
receive  any  benefit  or  advantage  therefrom." 


It  was  held  that  these  words  did  not  exclude 
the  widow  and  next  of  kin  from  sharing  in 
the  intestate  property,  for  the  reason  that 
there  was  no  devise  over  of  the  shares  of 
which  the  will  had  deprived  them. 

In  Harris  v.  Davis  (1844)  1  Collyer,  C.  C. 
416,  Sir  J.  L.  Knight  Bruce,  V.  C.  bad  be- 
fore him  a  will  in  which  the  testator  had 
given  personalty  to  several  of  bis  children, 
including  his  son  Hairy;  by  a  codicU  he  re- 
voked all  that  part  of  his  will  which  left  a 
legacy  to  Henry,  bat  made  no  devise  over 
of  that  share.  The  vice  chancellor  held  that 
Henry's  share  of  the  residuary  personal  es- 
tate lapsed  for  the  benefit  of  the  next  of  kin, 
including  Henry.  In  Sykes  ▼.  Sykes  (1868) 
L.  R.  4  Eq.  200,  a  testator,  by  a  codlcU  to 
his  will,  revoked  all  the  provisions  in  favor  < 
of  his  son  Henry,  and  in  lien  thereof  placed 
In  the  hands  of  trustees  a  large  sum  of  mon-  ! 
ey  upon  trust  to  Invest  and  hold  the  pro- 
ceeds for  Henry  and  his  wife  and  children,  i 
but  made  no  devise  over.  The  case  was 
heard  before  the  Master  of  the  Ridla  and 
came  before  Lord  Calms,  L.  C,  on  appeal  j 
He  says:  "I  understand  the  law  with  r^ard 
to  the  construction  of  wills  upon  this  point 
to  be  perfectly  clear  and  well  settled.  If 
there  be  a  devise  or  a  bequest  in  a  will  to  a 
number  of  persons  nominatlm  as  tenants  in 
common,  and  If  there  be  afterwards  by  codl-  | 
dl  a  revocation  of  the  devise  or  bequest  made 
to  one  of  them,  the  share  of  the  residue,  the 
devise  or  bequest  of  which  is  so  revoked,  does 
not  again  fall  into  the  residue,  but  becomes 
undisposed  of  for  the  heir  at  law,  or  for  the 
next  of  kin,  as  the  case  may  be.  That  was 
decided,  If  it  had  not  been  decided  before,  in 
the  case  of  Creswell  v.  Cheslyn,  and  for  up- 
wards of  a  hundred  years  it  has  governed 
the  succession  of  property  In  this  oountry." 
The  same  rule  was  applied  In  Fitch  v.  Weber 
(1848)  6  Hare,  145. 

In  the  case  of  Gallagher  v.  Crooks,  132  V. 
Y.  338,  30  N.  E.  746,  the  will  contained  the 
following  clause:  "He  [John  X.  GaUagber] 
is  to  have  nothing  from  my  property,  and  1 
hereby  cut  off  from  Inheriting  anything  or 
property  of  mine  his  wife  [Rebecca]  or  any 
person  in  any  way  related  to  her  either  by 
blood  or  by  marriage  with  the  exception  of 
himself,  and  he  only  in  the  way  I  have  stated 
above."  It  was  found  that  the  testator  had 
died  intestate  as  to  some  of  his  property  and 
suit  was  brought  by  the  widow  and  children 
of  John  N.  Gallagher,  who  had  died,  to  re- 
cover a  share  thereof.  Follett,  O.  J.,  aays: 
"The  clause  in  the  wUl  above  quoted,  by 
which  the  testator  attempted  to  disinherit 
his  brother,  his  wife,  and  their  descendants, 
does  not  defeat  the  right  of  these  plaintiffs 
to  the  estate,  unless  the  persons  to  whom  the 
testator  attempted  to  devise  the  remainder 
were  in  existence.  In  case  a  testator  fails  to 
make  a  legal  devise  of  his  realty,  or,  If  hav- 
ing legally  devised  it,  the  devise  fails  for  any 
cause,  the  heir  wiU  inherit,  notwithstanding 
there  is  an  express  provision  la  the  will  that 
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he  shall  not  take  any  part  of  the  estate. 
There  must  be  a  legal  derlse  to  cut  off  the 
right  of  the  heir  to  Inherit.  Mere  words  of 
disinheritance  are  insufficient  to  eHect  that 
purpose."  The  rule  so  announced  seems  to 
prevail  in  New  Hampshire.  Wells  v.  Ander- 
son, 69  N.  H.  661,  44  Atl.  103.  The  two 
leading  English  cases  above  referred  to  (Ores- 
well  V.  Cheslyn  and  Sykes  v.  Sykes)  were  ap- 
proved of  by  this  court  in  Burnet  v.  Burnet 
(1879)  30  N.  J.  Eq.  595,  in  an  opinion  by  Vice 
Chancellor  Van  Fleet.  In  that  case  a  legacy 
was  void,  for  the  reason  that  the  legatee  was 
a  witness  to  the  execution  of  the  will;  and 
the  question  was  whether  that  share  fell  Into 
the  residuary  estate,  or  whether  as  to  it  the 
will  was  not  entirely  inoperative.  The  vice 
chancellor  held  to  the  broad  principle  that 
the  will  was  inoperative;  and  that  therefore 
as  to  that  share  the  testator  died  intestate. 

Finally,  our  Court  of  Errors  and  Appeals, 
In  Graydon  v.  Graydon,  25  N.  J.  Eq.  561,  de- 
cided the  point  in  a  case  arising  under  a  will 
which  provided  that,  if  the  testator's  son 
John  should  marry  a  certain  person  prior  to 
a  certain  date,  then,  to  use  his  words:  "My 
will  is  and  I  order  that  he  take  no  part  or 
share  of  my  estate  either  of  principal  or  in- 
terest, and  the  provision  heretofore  made  for 
blm  is  upon  condition  that  be  do  not  marry," 
etc.  "If  be  do  I  hereby  declare  such  provi- 
sion void  and  revoked."  And,  in  case  be  did 
so  marry,  then  his  executors  should  dispose 
of  his  estate  as  if  John  were  dead  in  his 
lifetime,  intestate,  and  without  issue.  His 
son  violated  the  provision  by  contracting  the 
forbidden  marriage,  and  the  question  was 
whether  his  widow  and  children,  he  having 
died,  took  any  portion  of  the  residuary  es- 
tate. The  chancellor  held  that  they  did  not, 
bat  the  Court  of  Errors  and  Appeals  declar- 
ed that  they  were  entitled  to  share  in  the 
residue,  upon  the  principle  that  the  heir 
at  law  would  not  be  disinherited,  except  up- 
on words  free  from  doubt.  No  allusion  was 
made  to  the  principle  of  decision  of  the  Eng- 
lish cases,  which  is  not  only  that  the  heir 
win  not  be  disinherited,  except  upon  the 
clearest  statement,  but  also  that  the  failure 
to  make  a  devise  over  of  the  forfeited  share  is 
soffldent  in  itself  to  show  that  the  testator 
did  not  intend  to  debar  the  persons  whose 
shares  were  forfeited  from  participating  in 
the  ondisposed-of  residue^  The  rule  was  fol- 
lowed In  Canfleld  v.  Canfield,  62  N.  J.  Eq. 
578,  50  Atl.  471.  No  cases  are  cited  in  the 
Graydon  Case  as  authorities  for  the  conclu- 
sion to  which  the  court  arrived.  It  appears, 
however,  from  the  cases  hereinabove  cited 
that  the  judgment  of  Judge  Dalrimple,  who 
wrote  the  opinion,  is  founded  on  well-estab- 
lished principles. 

[•]  In  accordance  with  these  authorities,  I 
must  therefore  hold,  for  the  purposes  of  the 
foreclosure  suit,  that  both  Mrs.  Nagle  and 
EHanor  Lynch  are  entitled  to  participate  In 


the  intestate  property,  as  tenants  In  common, 
with  the  other  Interested  parties.  However, 
no  directions  can  now  be  given  In  the  suit 
for  the  construction  of  the  will  as  to  the 
eventual  distribution  of  the  residuary  prop- 
erty so  undisposed  of.  It  Is  a  well-settled 
rule  that  this  court  will  not  give  directions 
concerning  the  distribution  of  a  fund  until 
the  time  for  distribution  arrives.  The  only 
directions  which  can  be  Included  in  the  de- 
cree will  relate  to  the  disposition  of  the  in- 
come and  the  interest  thereon  and  the  accu- 
mulation thereof,  as  directed  by  the  wiU. 
Hoagland  v.  Cooper,  65  N.  J.  £!q.  407,  56  Atl. 
705.  Indeed,  the  point  would  not  have  been 
considered  at  this  time,  if  it  had 'not  been 
deemed  necessary  In  the  foreclosure  suit. 
This  view  makes  it  unnecessary  to  determine 
presently  whether  the  conveyance  to  the  com- 
plainant of  the  homestead  is  or  is  not  an  ad- 
vancement under  our  statute  of  descents. 

The  decree  In  the  foreclosure  suit  may  pro- 
vide for  a  sale  of  the  life  estate  of  Jeppe 
Sondergaard,  but  for  reasons  hereinabove 
stated,  the  sale  wlU  not  affect  the  remain- 
der. Whatever  moneys  may  be  raised  by  a 
sale  of  the  life  estate  will  be  credited  npon 
the  mortgage,  and  eventually  it  will  be  satis- 
fled  in  the  manner  provided  for  by  the  will. 


RIVA  T.  JERSEY  CITY,  H.  &  P.  ST. 
BY.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey, 
t  Nov.  20,  1911.) 

(Syllaiut  hy  the  Court.) 

Appeal  and  Ebbob  (i  635*)— Rxoobd— Oms- 

810H8— Pbintbd  Book.    ■ 

Writ  of  error  dismissed  because  the  print- 
ed book  does  not  show  that  return  has  been 
made  to  the  writ  of  error. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  (  635.*] 

Error  to  Supreme  Court. 

Action  by  Felice  Biva  against  the  Jersey 
City,  Hoboken  &  Paterson  Street  Railway 
Company. '~  Judgment  for  defendant,  and 
plaintiff  brings  error.  Writ  of  error  dis- 
missed. 

Randolph  Perkins,  for  plaintiff  In  error. 
William  D.  Edwards  and  Edwin  F.  Smith, 
for  defendant  In  wror. 

PER  CURIAM.  So  far  as  the  printed 
book  discloses,  no  return  has  been  made  to 
the  writ  of  error  herein.  Under  the  estab- 
lished practice  of  this  court,  we  are  not  call- 
ed upon  to  look  beyond  the  printed  book. 
McLaughUn  v.  Davis,  64  N.  J.  Law,  360,  45 
AU.  967;  Davis  v.  Llttel,  64  N.  J.  Law,  695, 
46  Atl.  631;  Conrad  v.  Brocker,  70  N.  J.  Law, 
823,  58  Atl.  1019 ;  Negley  v.  New  York  Life 
Ins.  Co.,  70  Atl.  129. 

The  writ  of  error  should  be  dismissed. 
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HUSTON  T.  ROE. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 
EXECUTOBS    AND    Administbatobs    ({    109*)— 

Accounting— Credits. 

Ad  administrator  of  an  estate,  which  in- 
cluded 35  head  of  cattle,  who  paid  to  a  re- 
ceiver appointed  to  manage  the  farm  belong- 
ing  to  the  estate  an  amount  derived  from  milk 
receipts  as  rent  for  pasture  for  the  cattle,  re- 
sulting in  a  benefit  to  the  estate,  was  entitled 
to  be  allowed  the  amount  as  a  credit  upon  his 
account. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  435-147; 
Dec.  Dig.  {  109.»] 

Appeal  from  Prerogative  Court. 

Henry  Huston,  as  administrator  of  the  es- 
tate of  Catherine  A.  Roe,  deceased,  appealed 
from  a  decree  sustaining  exceptions  by  Min- 
nie Roe  to  his  final  accounting,  and,  from  a 
decree  of  the  Prerogative  Court  (78  Atl.  162) 
affirming  the  original  decree,  he  appeals.  De- 
cree reversed,  and  record  remitted  for  mod- 
ification of  decree. 

Henry  Huston  and  Theodore  Simonson,  for 
appellant.  Charles  M.  Woodruff,  for  re- 
spondent 

PER  CURIAM.  We  agree  with  the  result 
reached  in  this  case  by  the  orphans'  court 
and  with  the  decree  of  affirmance  by  the  or- 
dinary (78  Atl.  162),  except  in  a  single  par- 
ticular. The  disallowance  of  the  accountant 
of  the  item  of  5114.23  we  think  was  wrong. 
This  amount  represents  one-third  of  the  milk 
receipt  for  which  the  accountant  claimed  al- 
lowance. The  accountant's  Intestate  had  35 
head  of  cattle  which  came  to  the  bands  of 
her  administrator 'at  her  death,  which  had 
to  be  fed  and  cared  for,  and  his  only  means 
to  this  end  was  the  farm.  A  receiver  for  the 
farm  premises  was  appointed  by  an  order 
providing  that  he  "should  take  charge  of  the 
mortgaged  premises,  manage  the  same  and 
cut  and  gather  and  harvest  the  com,  buck- 
wheat and  hops  now  (then)  growing  and  to 
take  charge  and  possession  of  the  crops 
therein  mentioned  and  sell  the  same  under 
direction  of  this  court."  This  amount,  one- 
third  of  the  milk  receipts,  the  accountant 
claims  to  have  paid  to  the  receiver  as  rent 
for  the  pasture  of  decedent's  cows.  By  the 
terms  of  a  lease,  the  tenant  was  entitled  to 
another  third  and  to  have  the  cows  remain 
as  against  Mrs.  Roe  until  the  following  April. 
W^e  therefore  deem  tills  a  reasonable  and 
proper  arrangement  for  the  accountant  to 
make,  in  order  to  sustain  and  care  for  the 
cattle,  and  it  resulted  In  a  benefit  to  the  es- 
tate. The  item  should  be  allowed  to  the  ap- 
pellant as  a  credit  in  his  account. 

The  decree  will  therefore  be  reversed,  and 
the  record  and  proceedings  be  remitted  to  the 
Prerogative  Court  to  the  end  that  the  de- 
cree may  be  modified,  by  allowing  to  the  ac- 


countant credit  for  this  expenditure.  This 
disposition  of  the  case  being  a  substantial  af- 
firmance, costs  in  this  court  wUl  not  be  al- 
lowed to  the  appellant 


(JOODMAN  V.  LEHIGH  VALLEY  R.  CO.  OF 
NEW  JERSEY  (two  cases). 

MATS  V.  SAME. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

(Syttalut  by  the  Court.) 

1.  RAILROAnS  (I  484*)— Opebation— iHJtTRIlCS 
BT  FiBEs — Questions  fob  Jubt. 

The  differences  in  the  evidence  taken  in 
these  cases  and  that  taken  at  a  former  trial  of 
the  same  cases  (see  78  N.  J.  Law,  318.  74  AU. 
619)  held  not  sufficient  to  have  required  the  tri- 
al court  to  nonsuit  or  to  direct  a  verdict  for  de- 
fendant. 

[Ed.  Note. — For   other  cases,   see   Railroads, 
Cent  Dig.  §8  1740-1746;   Dec.  Dig.  }  484.*] 

2.  DiscovEBY    (I    79*)— Statutory    Pbocekd- 
iNos— Effect  of  Answebs  as  Evidence. 

The  introduction  in  evidence  of  an  answer 
to  an  interrogatory  under  section  140  of  the 
Practice  Act  of  1903  (P.  L.  p.  575)  is  not  con- 
clusive on  plaintiff  as  to  the  matters  of  fact 
covered  by  such  answer. 

[Ed.   Note. — For  other  cases,  see  Discovery, 
Cent  Dig.  ti  9fr-102;   Dec.  Dig.  {  79.*] 

3.  Railroads   (|   482*)— Operation— Acnoss 
FOB  FiBES— Sufficiency  of  Evidence. 

Under  the  conditions  shown  to  have  exist- 
ed, a  jury  was  justified  in  finding  the  communi- 
cation of  fire  from  the  burning  farm  buildings 
of  plaintiff  Goodman's  testator  to  those  of 
plaintiff  Mays  over  a  distance  of  1,180  feet. 

[Ed.    Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  f§  1730-1736;   Dec.  Dig.  {  482.*] 

4.  Witnesses   (S  255*)  —  Exauinatioh  —  Bs- 

FBESHINQ   MEHOBY. 

A  witness  may  refresh  his  memory  from  a 
written  memorandum  made  by  him  or  under 
his  direction,  even  if  such  memorandum  con- 
tains statements  of  fact  other  than  those  with- 
in the  personal  knowledge  of  the  witness,  so 
long  as  be  does  not  undertake  to  ^ve  testimony 
therefrom  that  is  beyond  the  limits  of  his  own 
knowledge. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  874-890;   Dec  Dig.  S  255.*] 

6.  Evidence  (§  113*)— Relevancy— Value. 

In  an  action  for  damages  to  real  estate  by 
fire  set  by  a  railroad  locomotive,  evidence  of  the 
cost  of  tie  buildings  burned  is  relevant  to  the 
inquiry  as  to  the  damage  sustained. 

[Bd.    Note.— For   other  cases,    see   Evidence, 
Cent.  Dig.  §{  259-296;   Dec.  Dig.  i  113.*] 

(Additional  Sylldbut  hy  Bditoridl  Staff.) 

6.  Railroads   (§  481*) — Operation— Actions 
FOR  Fires— Admissibility  of  Evidence. 

In  an  action  for  fire  caused  by  the  opera- 
tion of  a  railroad,  evidence  as  to  the  effect  of 
use  of  screens  in  engines  on  another  railroad 
was  proper  as  tending  to  show  the  tendency  of 
screens  to  deteriorate  under  conditions  sab^n- 
tially  similar. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  $  481.*] 

7.  Railroads  (S  485*)— Opebatioh— Actions. 
FOB  Fires — Instructions. 

In  an  action  for  fire  caused  by  the  opera- 
tion of  a  railroad,  the  refusal  to  cbaiie  the  jury 
to  disregard  ail  evidence  as  to  the  existence  of 
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diaphragms  on  engines  of  another  railroad  is 
not  error,  where  the  court  charges  that  defend- 
ant was  not  required  to  install  diaphragms,  and 
that  no  liability  resulted  from  its  failure  to 
do  so. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  485.*] 

8.  Railboadb  (J  4B3*)— Operation— Actions 
FOB  FiBEB— Cask. 

Under  P.  L.  1903,  p.  873,  {  67,  requiring 
railroads  to  use  all  practicable  means  to  prevent 
tbe  escape  of  fire  from  locomotives,  a  charge 
that  due  care  in  inspecting  the  screens  on  en- 
gines means  a  high  degree  of  care  was  proper. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1657-1660;  Dec.  Dig.  {  453.*] 

9.  WllWESSM  (S  271*)— CSEOSS-BXAMIWATIOIf— 

Memobakda. 

That  a  memorandum  from  which  a  witness 
testified  was  not  offered  in  evidence  was  no  bar 
to  his  being  cross-examined  on  it,  whether  it 
was  a  means  of  refreshing  present  recollection 
or  the  record  of  past  recollection. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  958-962;   Dec.  Dig.  |  271.*] 

Error  to  Supreme  Court 

Actions  by  Edward  V.  Goodman,  executor 
of  James  BL  Goodman,  deceased,  and  others, 
against  tbe  Lehigh  Valley  Railroad  Company 
of  New  Jersey.  From  Judgments  for  plain- 
tiffs, deffflidant  brings  error.    Affirmed. 

McCarter  Se  English,  for  plaintiff  in  er- 
ror. Clark  McK.  Whlttemore,  for  ieteai- 
ants  In  error. 

PARKER,  J.  These  writs  of  error  bring 
tip  for  review  the  judgments  entered  in  the 
Supreme  Court  after  a  third  trial  of  the 
three  causes.  All  three  were  tried  together 
before  Mr.  Justice  Swayze  at  the  Union  cir- 
cuit, and  verdicts  rendered  for  the  respective 
plaintiffs.  Upon  rule  to  show  cause  the  ver- 
dicts were  set  aside  except  as  to  a'  minor 
claim  which  has  never  been  seriously  ques- 
tioned. At  the  second  trial  the  cases  were 
submitted  on  the  same  evidence  produced 
at  tbe  first  trial,  end  tbe  trial  court  In  view 
of  the  Supreme  Court  opinion  on  the  rule 
to  show  cause  (76  N.  J.  Law,  277,  68  Atl. 
63)  excluded  all  but  tbe  minor  claim  from 
tbe  consideration  of  tbe  jury;  but,  tbe  re- 
sulting judgment  being  removed  to  this  court 
by  writ  of  error,  we  held  that  the  case  was 
one  proper  for  submission  to  tbe  jury  upon 
all  tbe  claims  (78  N.  J.  Law,  317,  74  Atl. 
519).  Accordingly,  the  suits  were  sent  back 
and  tried  a  third  time ;  tbe  old  evidence  not 
being  used  (except  In  the  case  of  a  deceased 
witness)  but  the  witnesses  being  examined 
anew.  Upon  verdicts  for  the  plaintiffs  there 
were  rules  to  show  cause  which  were  argued 
before  the  Supreme  Court  and  subsequently 
discharged,  and  judgments  entered  which  are 
now  before  us  for  review. 

A  number  of  assignments  of  error  were  ar- 
gued and  will  be  noticed  in  due  course.  Tbe 
two  principal  ones  are  based  on  tbe  refusal 
to  nonsuit,  and  to  direct  a  verdict  for  de- 
fendant as  to  the  main  claim,  which  will  be 


treated  as  If  it  were  tbe  only  issue  In  tbe 
case. 

[1]  The  argument  in  favor  of  tbe  nonsuit 
is  that  there  was  no  evidence  sufficient  to  go 
to  a  Jury,  or  to  warrant  a  jury  in  finding  for 
plaintiff,  on  the  question  of  communication 
of  fire  from  defendant's  engine.  In  our  for- 
mer decision  we  held  that  there  was;  and  tbe 
circumstances  of  the  case,  wblcb  were  fully 
set  forth  in  the  opinion  of  the  chancellor 
(78  N.  J.  Law,  317  et  seq.,  74  Atl.  519),  need 
not  be  here  repeated.  It  Is  urged,  however, 
that  tiM  opinion  indicates  tbat  our  decision 
in  tbat  regard  rested  mainly  on  the  testi- 
mony of  the  witness  Axel,  who  was  not 
sworn  or  produced  at  the  second  trial ;  and 
that  a  different  state  of  facts  appears  in  the 
evidence  now  submitted.  But  we  are  clearly 
of  opinion  tbat  tbe  communication  of  fire 
was  a  question  for  the  jury.  The  conditions 
of  hot  dry  weather,  continued  drought,  re- 
sulting In  dryness  of  ground  and  buildings, 
proximity  to  the  track,  direction  and  force 
of  tbe  wind,  all  favored  tbe  setting  of  fire 
from  such  a  spark,  and  when  combined  with 
the  evidence  tbat  fire  can  be  communicated 
by  a  spark  at  sucb  a  distance,  and  that  the 
fire  broke  out  almost  immediately  after  the 
train  passed,  tbe  sum  total  raises  a  legiti- 
mate Inference  for  tbe  jury  tbat  tbe  fire  was 
so  communicated. 

[2]  The  point  is  made  tbat  plaintiffs  nulli- 
fied this  inference  and  put  their  case  out  of 
court  by  putting  in  evidence  certain  interrog- 
atories and  answers  as  provided  by  section 
140  of  the  Practice  Act,  and  especially  tbe 
answer  to  tbe  seventh  interrogatory,  wbich 
declares  tbat  tbe  defendant  used  all  practi- 
cable means  to  prevent  the  escape  of  fire,  etc., 
and  for  tbat  purpose  provided  screens  in  its 
locomotive  to  arrest  and  prevent  as  much  as 
practicable  the  escape  of  fire.  But  we  see 
no  force  in  this  proposition.  Tbe  answers, 
of  course,  are  evidence;  but  they  are  evi- 
dence at  best  of  an  interested  party,  and  of 
no  more  force  than  tbe  testimony  of  one 
witness  called  for  plaintiff  contradicting  tbat 
of  a  previous  witness.  Tbe  jury  may  se- 
lect tbe  testimony  wblcb  appears  to  it  most 
worthy  of  credence,  and  reject  the  otber. 

The  nonsuit  was  therefore  properly  de- 
nied. 

Tbe  claim  that  a  verdict  should  have  been 
directed  is  based  on  tbe  voluminous  evi- 
dence as  to  tbe  character,  condition,  and  in- 
spection of  tbe  spark-arresting  screens.  As 
was  said  in  tbe  former  opinion  (78  N.  J. 
Law,  323,  74  AU.  621):  "If  it  must  be  fully 
credited,  and  constituted  the  only  evidence 
that  bore  upon  the  care  exercised  by  tbe  de- 
fendant, it  demonstrated  tbat  the  defendant 
bad  used  all  practicable  means  to  prevent 
the  communication  of  fire,  and  had  fulfilled 
its  statutory  duty."  But  it  is  contradicted 
in  substantially  the  same  way  as  before,  viz., 
by  testimony  indicating  tbat  sparks  did  m- 


•For  other  cues  aee  same  topic  and  aacUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  K»j  No.  Sarlaa  A  Rep'r  Indexes 
81A.-«4 


Digitized  by 


Google 


860  81  ATLANTIC  BEPORTBB  <N.J. 

cape  and  were  of  sufficient  size  to  travel  i  property  destroyed,  and  tbe  tbIom,  irltli 
over  160  feet,  and  that  such  sparks  would  I  which  be  or  she  was  particularly  acqaalnt- 
not  escape  from  a  screen  that  was  in  good  I  ed;   and  it  is  now  ureed  that  this  resulted 


order.  It  is  true  that  this  last  point  does 
not  rest  upon  the  admission  of  one  of  de- 
fendant's witnesses,  as  at  the  former  trial; 
bnt  there  was  evidence  to  that  eftect  that 
the  Jury  were  warranted  In  considering,  and 
with  the  weight  of  which,  if  of  probative 
force,  we  are  not  here  concerned.  So  it 
would  have  been  error  to  control  tbe  ver- 
dict on  this  point 


in  Mr.  Goodman  testifying  to  articles  and 
values  of  which  at  first  hand  he  knew  noth- 
ing. But  we  find  no  such  point  raised  by 
the  exceptions.  He  was  allowed  to  use  it 
"to  refresh  his  xecollectlon,"  bnt  for  no 
other  purpose.  For  that  purpose  tt  was 
entirely  proper,  although  of  course  his  testi- 
mony should  have  been  restricted  to  items 
of  which  he  had  personal  knowledge.     He 


[8]  The  next  point  argued  relates  to  the  ]  ^^g  ti,en  examined  and  cross-examined  on 
Mays  Case  alone,  and  It  is  that,  assuming ;  various  items  without  any  qneeUon  being 
the  Jury  were  entitled  to  find  a  verdict  for  ,J^,ag^  whether  he  had  such  knowledge  or 
plaintiffs  In  the  Goodman  Cases,  there  was  n^t;  and  hence  the  court  was  not  caUed 
no  evidence  to  show  that  the  setting  of  the  ^j„^  ^^  ^j^  tnrtha  than  as  above  noted. 
Goodman  fire  was  the  direct  and  proximate ,  g„ch  ruling  was  correct, 
cause  of  the  Mays  fire.  We  have  no  dlffl- ,  f„  ^^  ^^^^^^^  „  ^^  existence  of  dla- 
culty  whatever  on  ttls  score.  The  Mays  |  ^^  „„  ^^„  „,  ^^^  C^^  EaUroad 
buUdlngs  were  dlrecUy  to  Iffard  of  the    ^^^  ^  ^  ^ 

Goodman   buildtogs   and   about   1,180 -feet   ^^^^^  condiUons  obtaining  in  those^in* 
away.    The  Goodman  Are  consumed  to  less  \  ^^^   ^  appUan««  for  prev^Ung 

than  an  hour  the  house,   bams,   and  out- 1  ^^^  ^„„^  _,  ^„.JJ     -a^^  <*  «.  Z. t.,J^ 

.    ., .,  .       ,  M        ,         ^         1     '  the  escape  of  sparks.     But  it  Is  complained 

buildings;  vast  volumes  of  smoUe  and  sparks    ..  _.  ..  „*[ .  _r~„, ,  w„__  „»,....,«..  n^.  < 

beine  W^wn  toward  the  Mavs  Dronertv  bv  I  ****  ^^^  ™"'*  "^""^^  ^*''  charged  the  Jury, 
oemg  Diown  lowara  ine  Mays  propercy  oy  requested,  to  disregard  all  the  diaphragm 
the  strong  wind.  There  is  no  suggestion  of  "„,.,I;^  „„  ,„ JTltlXi  ♦^  »i^i--„„  «^ 
another  cause  for  the  Mays  fire,  and  that  I  f  "^°f  "  ir?l!*^  ,*^  *?  .^^.k^ 
fire  was  first  discovered  on  the  ^of  of  the  i  "«  T.*?5*.  ""*'  "  was Immatertal  to  theis- 
Z^  wL^  a^llr,  fZ^  ttLJrt^vr!L  -V.  ^  sue;  but  it  Is  a  sufficient  answer  to  say  that 
Ice  house.     So  far  from  there  being  no  evi-    ^  ,'  ^  .  ^^     nrotected  bv  •  t^rse 

dence  to  Justify  a  Jury  that  the  Mays  fire  i  f5f  ^"U"  ™"J  ^l?\^,^  !L  ^I^, 
resulted  from  the  Goodman  fire,  we  consld-   ^^"^  7tS  T    ^  k^»  ,^ 

er  that  there  was  ample  evidence,  and  that  ■  «aphragms  and  that  no  liability  resulted 
the  jury  was  fully  Justified  in  so  finding.  I  '""^  Its  failure  to  do  so. 
Such  a  finding  being  warranted,  the  chain  I  The  other  matters  brought  up  need  not 
of  causaUon  is  as  complete  as  if  the  fire  had  i  ^  "Uscnssed  at  length.  The  fourth  request, 
spread  over  the  ground,  as  In  D.,  I*  &  W.  I  ^  ^"  a*  defendant  was  entiUed  to  Iiave 
R.  R.  V.  Salmon,  3»  N.  J.  Law,  299,  23  Am.  i  "  charged,  was  covered  by  the  second,  which 
Rep.  214,  or  as  If  it  had  been  communicated  ,  ^a*  charged.  The  same  may  be  said  of  the 
by  burning  oil  fioating  down  stream,  as  in  i  ^'th. 
Kuhn  V.  Jewett,  82  N.  J.  Bq.  647.  |      [•]  The  court  charged  the  seventh,  and  In 

We  pass  to  certain  questions  raised  on  the  •  commenting  on  it  said  that  due  care  in  In- 
admlssion  and  rejection  of  evidence,  and  re- !  Bisecting  the  screens  meant  a  hlgii  degree 
latlng  to  the  charge.  i  o'  care.    This  was  fully  Justified  by  the  lan- 

[8]  The  evidence  of  plaintlfT's  witness  '  guage  of  the  statute  that  all  practicable 
Pease  about  the  effect  of  use  of  screens  in  i  means  to  prevent  the  escape  of  fire  shall  be 
engines  of  another  railroad  company  was  '  used.  P.  L.  1903,  p.  674,  i  67.  The  eight- 
proper  as  tending  to  show  the  general  tend-  eenth  request  was  substantially  covered  by 
ency  of  screens  to  deteriorate  under  condl-  other  portions  of  the  charge  so  far  as  it  did 
tlons  substantially  similar,  and  thus  raise  not  consist  of  comment  on  the  evidence, 
an  Inference  that  screens  retained  as  long  No  error  was  committed  by  the  admission 
as  defendant's  screens  had  been  retained  of  tbe  question  to  witness  McDonald.  The 
would  probably  have  become  unreliable.  objection  came  too  late,  and  the  grounds 

[4]  Tbe  next  point  relates  to  the  testimony  '  urged  were  imlntelliglbla  The  question  to 
of  James  E.  Goodman,  who  had  died  before  '  the  witness  Goodman  as  to  who  would  have 
the  third  trial,  and  whose  testimony  on  the  !  occasion  to  go  hito  the  bam  was  manifestly 
first  trial  was  read.  It  is  based  on  the  twen- 1  proper  as  bearing  on  the  course  of  bustness 
tieth  and'  twenty-first  assignments  of  error.  {  at  the  bam.  The  witnesses  Turner,  Maxfleld, 
The  twentieth  is  that  witness  was  allowed  to  '  and  Rehrig,  if  experts  on  screois,  as  is  con- 
use  a  memorandum  to  refresh  his  recollec- 1  ceded,  were  obviously  qualified  to  give  testi- 
tion;  the  twenty-first,  that  be  was  allowed  mony  on  tbe  life  of  sparks, 
to  use  a  memorandum  to  which  were  ai>- 1  [8]  The  fact  that  the  memorandnm  from 
pended  values  of  the  articles  mentioned  i  which  the  witness  Shannon  testified  was  not 
therein,  in  giving  bis  testimony.  The  objec- 1  offered  In  evidence  was  no  bar  to  his  being 
tion  to  the  memorandum  was  that  it  had ;  cross-examined  on  it;  whether  it  was  a 
been  made  up  by  the  witness  and  bis  wife  means  of  refreshing  present  reooUectloo 
and  son  in  concert,  each  contributing  some  (Wigmore,  Bv.  {  762)  or  a  record  at  past 
particulars   of   tbe   Inventory    of    personal   recollection  (Id.  |  763). 
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The  objection  now  made  to  a  question  to 
witness  Taylor  was  not  made  at  the  trial. 
The  objection  was  that  the  testimony  was  Ir- 
relevant and  Incompetent;  but  It  was  cer- 
tainly relevant,  and  the  lack  of  personal 
knowledge  of  the  witness,  now  urged  for  its 
exclusion,  was  not  brought  out  until  long 
afterward,  on  cross-examination;  i^id  there 
was  no  motion  then  made  to  strike  it  out. 

[S]  The  evidence  as  to  cost  of  the  farm 
buildings  was  clearly  admissible  on  the  ques- 
tion of  damages.  Of  course,  the  cost  was 
not  the  measure  of  damages;  but  such  cost 
is  a  fact  to  be  considered  In  ascertaining  the 
fair  value  of  the  buildings  at  the  time  of  the 
fire  and  from  that  the  depreciation  in  value 
of  the  farm  by  reason  of  the  fire. 

We  find  no  error  in  the  record,  and  the 
Judgment  will,  accordingly,  be  affirmed. 


GOODICAN  T,  liEHIOH  VALLBI  R.  CX>.  OF 

NEW  JERSEY. 

(Oonrt  of  ElrroTB  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

Error  to  Supreme  Court. 

Action  by  Edward  V.  Goodman  against  the 
Lehigh  Valley  Railroad  Company  of  New  Jer- 
sey. Judgment  for  plaintin,  and  defendant 
brings  error.     Afitrmed. 

McCarter  &  English,  for  plaintiff  in  error. 
Clark  McK.  Whittemore,  for  defendant  in  er- 
ror. 

PER  CURIAM.  For  the  reasons  expressed 
in  the  opinion  in  the  case  of  Goodman,  execu- 
tor, against  the  same  defendant  (81  Atl.  848), 
decided  at  the  present  term,  the  judgment  under 
review  will  be  affirmed. 


MAYS  T.  LEHIGH  VALLET  R.  GO.  OF 

NEW  JERSEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1»U.) 

EhTor  to  Supreme  Court. 

Action  by  £}dward  Mays  against  the  Lehigh 
Valley  Railroad  Company  of  New  Jersey. 
Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.    AfBrmed. 

McCarter  &  English,  for  plaintiff  in  error, 
dark  McK.  Whittemore,  for  defendant  in  error. 

PI9R  CURIAM.  For  the  reasons  expressed 
in  the  opinion  in  the  case  of  Goodman's  execu- 
tor, against  the  same  defendant  (81  Atl.  848), 
dedd^  at  the  present  term,  the  judgment  under 
review  will  be  affirmed. 


SMITH  et  al.  v.  WILSON. 

(Court  of  Chancery  of  New  Jersey.    Nov.  18, 
1911.) 

1.  Dbbobrt  akd  DisTBiBunon  (|  129*)  — 
RioBTs  OF  H«iB8—ExoNKBATioN— Common 
Law. 

At  common  law,  the  heirs  at  law  of  a  de- 
ceased mortgagor  had  a  right  of  action  to  com- 


pel the  administrator  to  discharge  a  mortgage 
made  by  the  deceased  on  land. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {  471;  Dec.  Dig.  { 
129.  •] 

2.  QuiETiNO  TrrLB  (J  30*)  —  Pbooeminos — 
PAariEs. 

To  a  bill  by  heirs  against  an  administrator 
to  compel  exoneration  of  their  land  from  a 
mortgage  made  by  the  deceased,  if  a  bill  quia 
timet  to  establish  the  complainants'  right  in 
case  their  land  should  be  applied  to  the  pay- 
hient  of  the  mortgage  debt,  lor  which  the  per- 
sonal estate  is  pnmarily  liable,  the  holders  of 
the  mortgage  debt  are  not  necessary  parties. 

[Ed.  Note.— Fbr  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  H  64-^6;    Dec.  Dig.  |  30.*} 

3.  ExEonroBB  and  Administbatobb  ({  224*)— 
Time  fob  Pkeskntmbnt  of  Claims— Statu- 

TOET   PBOViatONB. 

Under  the  express  provision  of  P.  L.  1898. 
p.  738,  §  67  et  seq.,  claims  of  heirs  against  an 
administrator  for  exoneration  from  a  mortgage 
made  by  the  deceased,  not  presented  before  the 
rule  to  bar  creditors  is  made  absolute,  are  bar- 
red. 

[ESd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dee.  Dig.  |  224.*] 

4.  EXECUTOBS  AND  Administbatobb  ({  224*) — 
Payment  of  C1.AIM8  —  Statutobt  Pbovi- 
SIONS— '  'CiBEDrroB. ' ' 

An  heir  entitled  to  exoneration  by  the  per' 
sonal  estate  from  a  mortgage,  held  by  a  third 
party,  is  a  creditor  within  Orphans'  (jourt  Act 
(P.  L.  1898,  pp.  738,  740)  (%  67,  70,  which 
provides  for  publication  by  an  administrator 
or  executor  of  notice  to  creditors  to  bring  in 
their  claims  within  nine  months  from  the  date 
of  such  order,  and  that,  after  the  expiration 
of  such  time,  the  court  may,  by  final  decree, 
order  that  all  creditors  not  presenting  their 
claims  within  such  time  shall  be  barred. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  224.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1713-1727;  vol.  8,  pp.  7022, 
7623.) 

5.  Descent  and  Distbibution  (J  129*)  — 
RioHTS  OF  Hbubs— Statutobt  Pbovisions— 
Exonebation. 

2  Gen.  St.  1895,  p.  2112,  {  47,  and  ito 
supplements,  which  makes  the  mortgaged  prop- 
erty the  primary  fund  out  of  which  debt  se- 
cured is  to  be  paid,  and  permits  the  personal 
remedy  on  the  bond  only  after  the  remedy 
against  the  land  has  been  exhausted,  abolishes 
the  right  of  heirs  to  be  exonerateid  from  a 
mortgage  debt,  created  and  owed  by  the  an- 
cestor or  testator  out  of  the  personal  estate  of 
such  ancestor  or  testator. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  i  471;  Dec.  Dig.  f 
129.*]    , 

6.  Descent  and  Distbibution  ({  129*)  — 
Rights  of  Heibs— Exonebation. 

The  right  of  the  heir  or  devisee  at  com- 
mon law  to  exoneration  was  not  allowed,  where 
he  received  land,  incumbered  by  a  mortgage 
which  secured  a  debt  which  the  ancestor  or 
testator  did  not  owe. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  (Jent.  Dig.  S  171;  Dec.  Dig.  | 
120.*] 

7.  EXECUTOBS  AND  Adminibtbatokb  ({  450*)— 
PBE8ENTMENT  OF  CUlIU  FOB  EXONEBATION— 

Evidence — Limitations. 

Evidence,  in  an  action  by  heirs  of  a  mar- 
ried woman  against  her  administrator  to  com- 
pel exoneration  of  their  land  from  a  bond  and 


*For  other  cases  see  same  topic  utd  section  NUMBER  In  Dec.  Olg.  ft  Am.  Die  Key  No.  Series  ft  Rep'r  Indexes 
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mortgage,  made  by  tlie  deceased  to  secure  hei 
own  debt,  held  insnfScient  to  show  a  present- 
ment of  the  clahn  to  the  administrator  within 
the  time  required  by  the  Orphans'  Court  Act 
(P.  I*  1898,  p.  738)  i  67  et  aeq.,  and  before 
the  claim  was  barred  by  a  final  rale  against 
creditors. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  450.*} 

8.  Descent  and  Distbibution  (§  129*)  — 
Rights  of  Heibb. 

The  right  of  heirs  who  have  presented  no 
claim  against  an  administrator  for  exoneration 
of  their  land  from  a  mortgage  made  by  deceased 
within  the  time  required  by  law  to  present 
a  claim,  where  the  estate  is  settled  and  a  sur- 
plus remains  in  the  administrator's  hands  as 
provided  by  P.  L.  1898,  p.  740,  i  72  cannot 
be  asserted  where  there  is  no  proof  of  a  judi- 
cial settlement  of  the  decedents  estate  by  the 
administrator. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  {  129.*] 

9.  execxnobs  and  administrators  (§  227*)— 
Claim  por  EJxonkbation— Statutory  Pro- 
visions—Effect OF  Pkeskntation. 

Under  2  Gen.  St.  1895,  p.  2112,  §  47,  which 
provides  that  where  a  bond  and  mortgage  have 
been  given  for  the  same  debt  the  first  proceed- 
ing shall  be  to  foreclose  the  mortgage,  and 
that  if,  at  the  sale  of  the  mortgaged  premises, 
there  is  a  deficiency,  the  mortgagee  may  pro- 
ceed on  the  bond  for  such  deficiency,  a  timely 
presentation  by  the  heirs  of  a  claim  against 
an  administrator  for  exoneration  from  the  bur- 
den of  a  mortgage,  made  by  the  deceased,  or 
by  themselves  as  assignees  of  the  mortgage  or 
as  parties  subrogated  thereto  by  payment  of 
the  mortgage  debt,  does  not  amount  to  a  claim 
for  the  whole  debt,  but  is  merely  a  claim  for 
the  payment  of  any  deficiency  which  may  there- 
after be  declared  aue  to  tbe  claimant  after  his 
primary  security,  the  land,  has  been  exhausted. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  227.*] 

Suit  by  Helen  3.  Smith  and  another 
against  Frederick  F.  Wilson,  administrator  of 
Frances  M.  G.  Wilson,  deceased.  Heard  on 
pleadings  and  proofs  in  open  court.  Bill  dis- 
missed. 

Gilbert  Collins,  for  complainants.  David 
Harvey,  Jr.,  for  defendant 

STEVENSON,  V.  C.  [1]  This  is  a  suit  by 
heirs  at  law  of  a  deceased  married  woman 
to  compel  her  administrator,  her  surviving 
hnsband,  to  exonerate  their  land  from  the 
burden  of  a  bond  and  mortgage  made  by  the 
married  woman  to  secure  'her  own  debt  short- 
ly before  her  decease  In  December,  1903. 
Under  the  common  law  the  right  to  exonerate 
in  such  a  case  was  well  settled.  Keene  v. 
Munn,  16  N.  J.  Eq.  398;  Campbell  v.  Camp- 
beU,  30  N.  J.  Eq.  415;  Crowell  v.  Hospital 
of  St  Barnabas,  27  N.  J.  Eq.  650,  653 ;  Cum- 
berland V.  Codrington,  S  Johns.  Ch.  229,  251 
8  Am.  Dec.  492  (Kent,  Ch.,  1817);  Creesy  v. 
Willis,  159  Mass.  249,  251,  34  N.  E.  265;  2 
.Tarm.  on  Wills,  631;  1  Bobbins  on  Mtgs.  pp. 
750-757;  Fisher  on  Mtgs.  (1910)  »  1318- 
1346. 

It  is  established  beyond  doubt  that  the 
husband  as  administrator  has  received  mon- 


ey and  securities  after  all  other  debts  bave 
been  paid,  far  In  excess  of  the  mortgage 
debt.  In  April,  1904,  the  mortgagee,  one 
Van  Cleef,  assigned  his  t>ond  and  mortgage 
to  WUliam  Applegate,  and  a  few  days  later 
Applegate  assigned  to  a  party  who  holds  for 
the  benefit  of  the  complainants.  In  fact, 
the  complainants  procured  the  assignment 
from  the  original  mortgagee.  Van  Cleef,  by 
giving  to  Van  Cleef  a  mortgage  upon  other 
property  which  they  owned  for  the  amount 
of  the  mortgage  debt  The  mortgage  debt 
was  thus  in  fact  paid  by  the  complainants 
while  they  procured  the  bond  and  mortgage 
to  be  transferred  through  Applegate  to  tbelr 
appointees  who  hold  entirely  subject  to  their 
control.  The  bill  therefore  may  be  regarded 
as  a  bill  by  heirs  to  obtain  exoneration  from 
a  mortgage  debt  from  the  personal  estate  of 
their  ancestor  who  executed  the  mortgage 
and  owed  the  debt,  or  perhaps  as  a  bill  to 
enforce  the  rights  of  the  original  owner  of 
the  mortgage  debt  against  the  personal  es- 
tate of  the  Intestate  on  the  ground  that  the 
complainants  have  been  subrogated  to  those 
rights  by  reason  of  their  having  been  obUged 
for  their  own  protection  to  pay  the  mort- 
gage debt  for  which  they  claim  they  stood 
secondarily  liable.  The  arguments  and  the 
briefs  submitted  to  the  court  have,  I  think, 
dealt  with  the  case  in  the  aspect  first  men- 
tioned. The  holders  of  the  bond  and  mort- 
gage by  assignment  from  Van  Cleef,  who  are 
mere  agents  or  trustees  for  the  complain- 
ants, are  not  made  parties  to  this  suit. 

[2]  No  objection  has  been  made  to  the  non- 
joinder of  these  parties.  If  the  bill  is  to 
be  treated  strictly  as  a  bill  quia  timet  to 
establish  the  complainants'  right  to  be  ex- 
onerated In  case  their  land  should  be  ap- 
plied to  the  payment  of  the  mortgage  debt, 
for  which  the  personal  estate  in  the  defend- 
ant's hands  la  primarily  liable,  the  holders 
of  the  mortgage  debt  are  not  necessary  par- 
ties. Woolmershausen  v.  Gulllck  [1883]  2 
Ch.  514. 

The  bill  In  this  aspect  Is  not  filed  to  com- 
pel the  defendant  to  pay  the  mortgage  debt 
The  complainants  have  no  concern  with  the 
payment  of  the  debt  if  their  land  can  !« 
relieved  therefrom.  Payment  of  the  debt 
may  never  be  demanded  from  anybody.  If 
the  complainants  see  fit  to  do  so,  they  may 
take  up  the  mortgage  debt,  claim  subroga- 
tion, and  enforce  collection  against  the  fund 
primarily  liable.  We  are  now  of  course  as- 
suming that  the  cona)lainants  have  a  i\ght 
to  be  exonerated  according  to  the  ancient 
well-settled  rule. 

If  the  bill  must  be  also  regarded  in  its  sec- 
ond possible  aspect  as  above  stated,  vix^  as 
a  bill  filed  by  complainants  as  the  holders  of 
the  mortgage  debt  by  subrogation  or  aastgn- 
ment,  to  collect  the  same  from  the  defend- 
ant administrator,  the  absence  of  the  par- 
ties who  hold  the  mortgage  debt  as  tmstees 
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for  the  Gomplalnants  Is  certainly  a  serious 
matter,  although  It  may  be  that  it  is  not 
sufficiently  serious  or  embarrassing  to  make 
It  necessary  that  the  court  of  its  own  mo- 
tion should  stay  the  suit  until  these  parties 
are  brought  In.  McLaughlin  t.  Van  Kuer- 
en,  21  N.  J.  Eq.  379. 

The  answer  sets  up  two  defenses:  First, 
that  on  January  11,  1904,  a  rule  to  bar  cred- 
itors was  made  by  the  orphans'  court  of 
Monmouth  county  and  duly  advertised,  etc., 
pursuant  to  the  statute  (Laws  of  1898,  p. 
738,  {  67  et  seq.),  and  that  on  October  14, 
1904,  the  rule  to  bar  creditors  was  made 
absolute,  that  no  claim  for  payment  of  the 
mortgage  debt  was  made  to  or  filed  with 
the  defendant  as  administrator  by  the  hold- 
ers of  the  mortgage  or  by  any  person  for 
them  or  on  their  behalf,  and  that  no  claim 
was  ever  made  that  the  mortgage  was  a  bur- 
den from  which  the  lands  in  question  should 
be  exonerated,  so  that  if  the  complainants 
ever  had  any  claim  the  same  is  barred  by 
the  decree  of  the  orphans'  court 

Besides  the  bar  of  the  decree,  the  answer 
denies  that  it  became  the  duty  of  the  defend- 
ant as  administrator  to  pay  the  mortgage 
debt  ont  of  the  personal  estate  in  his  pos- 
session and  to  exonerate  the  complainants' 
land  from  the  burden  thereof. 

[3]  The  decree  barring  creditors  above 
mentioned,  entered  October  14,  1904,  ex- 
cluded every  creditor  of  the  decedent  who 
bad  neglected  "to  bring  in  and  exhibit  his 
or  her  debt,  demand,  or  claim"  within  nine 
months  from  the  date  of  the  prior  order,  to 
wit,  January  11,  1904.  Young  t.  Toung,  45 
N.  J.  Law,  197. 

My  conclusion  is  that  the  bill  of  complaint 
should  be  dismissed  for  the  following  rea- 
sons: 

[4]  (1)  No  proof  of  the  complainants'  claim 
to  exoneration  was  exhibited  under  oath 
within  nine  months  from  January  11,  1904, 
or  at  any  time  thereafter.  Counsel  for  the 
complainants  argues  that  tills  claim  for  ex- 
oneration is  not  such  a  debt  as  comes  with- 
in the  terms  of  this  special  statute  of  limi- 
tations. I  cannot,  adopt  this  view.  The 
statutory  words  are  "debts,  demands  and 
claims."  Laws  of  1808,  pp.  738,  740,  H 
67,  70. 

It  -is  true  that  the  statute  provides  only 
for  calling  in  and  barring  "creditors"  of  the 
estate,  but  in  my  Judgment  a  party  holding 
a  right  to  exoneration  against  the  estate 
from  a  debt  held  by  a  third  party  is  a  credi- 
tor within  the  meaning  of  this  statute. 
"Whether  the  word  "creditor"  is  used  in  a 
statute  in  a  narrow  or  a  wide  sense  must 
be  determined  by  the  object  and  nature  of 
the  statute.  In  Ryan  t.  Flannagan,  38  N. 
J.  Law,  161,  164,  Mr.  Justice  Van  Syckie, 
speaking  for  the  Supreme  Court  of  the  stat- 
ute in  question,  says:  "The  object  of  the 
statute  is  to  Inform  the  personal  r^resenta- 
tlves  of  the  claims  which  may  be  outstand- 
ing against  the  estate  of  the  decedent,  that 


he  may  know  how  to  administer  it,  and  not 
be  subjected  to  suits  after  he  has  disbursed 
all  the  assets."  See,  also,  Newbold  v.  Fenl- 
more,  53  N.  J.  Law,  307,  800,  21  Atl.  939; 
Emson  V.  Allen,  62  N.  J.  Law,  491,  493,  41 
AU.  708. 

The  opinion  of  Chief  Justice  Beasley  in 
New  Jersey  Insurance  Co.  v.  Meeker,  37  N.  J. 
Law,  282,  exhibits  the  wide  range  of  meaning 
of  the  word  "creditor"  according  to  the  nature 
and  object  of  the  statute  in  which  the  same 
is  used.  In  that  case  the  remedial  statute  en- 
titled "An  act  for  the  relief  of  creditors 
against  heirs  and  devisees"  was  held  to  use 
the  word  "creditor"  in  a  broad  sense  so  as  to 
give  the  benefit  of  the  act  to  a  party  holding 
a  right  of  action  on  account  of  the  breach  of 
a  covenant  against  incumbrances.  I  am  un- 
able to  perceive  any  reason  why,  in  view  of 
the  object  of  the  statute  in  question,  all  par- 
ties holding  claims  against  the  estate  wbich 
may  in  the  future  be  put  in  Judgment  against 
the  executor  or  administrator,  however  con- 
tingent they  may  be,  should  not  be  deemed 
creditors  within  the  meaning  of  this  stat- 
ute. This  view  is  aided  by  the  fact  that  the 
parties  termed  "creditors"  or  holders  of  ob- 
ligations of  some  sort  against  the  estate  are 
not  merely  called  upon  to  bring  in  their 
"debts,"  bnt  their  "demands"  and  tlieir 
"claims." 

[S]  (2)  If  there  never  hsd  t)een  any  statutory 
bar,  I  think  that  the  defense  that  there  was  no 
duty  resting  upon  the  administrator  to  ex- 
onerate the  land  from  the  burden  of  the 
mortgage  debt  is  sustained  because  the  act  of 
March  12,  1880  (2  Gen.  SUt.  p.  2112,  S  47) 
and  its  supplements  have  abolished,  in  cases 
of  this  class,  the  right  of 'the  heir  or  dev- 
isee to  be  exonerated  from  a  mortgage  debt 
created  and  owed  by  the  ancestor  or  testa- 
tor out  of  the  personal  estate  of  such  an- 
cestor or  testator.  In  such  cases,  the  statute 
expressly  makes  the  mortgage  the  primary 
fund  out  of  which  the  debt  secured  there- 
by is  to  be  paid,  and  permits  the  personal 
remedy  on  the  bond  only  after  the  remedy 
against  the  land  has  been  exhausted. 

The  ancient  rule,  which  is  invoked  in  favor 
of  the  complainants  in  this  case,  is  based 
upon  the  theory  that  the  personal  estate  of 
the  testator  or  Intestate  is  the  primary  fund 
out  of  which  his  debts  are  to  be  paid.  Fisher 
on  Mtgs.  (1010)  i  1319. 

[I]  Exoneration  was  not  allowed  where 
the  heir  or  devisee  received  his  land  incum- 
bered by  a  mortgage  which  secured  a  debt 
which  the  ancestor  or  testator  did  not  owe. 
Campbell  v.  Campbell,  supra;  Mount  v.  Van 
Ness,  33  N.  J.  Eq.  262. 

The  general  rule  under  consideration  ac- 
corded with  the  policy  of  the  English  law 
which  protected  the  heir  and  had  tender  re- 
gard for  landed  estates  by  which  families 
were  sustained  and  family  succession  was 
promoted.  In  modem  times,  and  especially 
in  America,  land  occupies  a  very  different 
position  from  that  which  it  occupied  under 
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the  old  English  system.  Men  buy  lands  and 
t>ut  mortgages  upon  them,  sell  their  equities, 
and  often  times  deal  with  the  lands  which 
they  have  mortgaged  as  the  primary  fund 
out  of  which  payment  of  the  debt  is  to  be 
made.  Great  fortunes  which  perpetuate  fam- 
ilies are  perhaps  handed  down  more  fre- 
quently In  the  form  of  personal  property 
than  in  the  form  of  land.  The  authorities 
agree  that  the  ancient  rule  was  founded  ui>- 
on  a  presumption  in  regard  to  intention. 
The  testator  could  very  easily  compel  his 
devisee  to  take  lands  which  he  had  mortgag- 
ed cum  onere.    Fisher  on  Mtgs.  (1910)  {  1322. 

At  an  iearly  period  the  state  of  New  York 
abolished  the  right  of  the  heir  or  devisee  to 
exoneration  in  the  class  of  cases  under  con- 
sideration. 1  R.  S.  (182d)  p.  749,  i  4.  This 
statute  provides  that:  "Whenever  any  real 
estate  subject  to  a  mortgage  executed  by  any 
ancestor  or  testator  shall  descend  to  an  heir 
or  pass  to  a  devisee,  such  heir  or  devisee 
shall  satisfy  and  discharge  such  mortgage 
out  of  his  own  property,  unless  there  be  an 
express  direction  in  the  will  of  such  testator 
that  snch  mortgage  be  otherwise  paid."  The 
English  Parliament  in  1854  passed  a  statute 
similar  In  effect  but  much  broader,  providing 
that  where  a  person  dies  seised  of  land,  etc., 
chargei  xoith  any  money  hy  way  of  mort- 
ffoffe,  the  heir  or  devisee  shall  not  be  entitled 
to  have  the  mortgage  discharged  out  of  the 
personal  estate  or  any  other  real  estate  of 
the  ancestor  or  testator,  but  that  such  land 
so  received  by  him  shall  be  primarily  liable 
unless  the  testator  or  Intestate  shall  "by  his 
will,  deed  or  other  document  have  signified 
any  contrary  or  other  intention."  17  and  18 
Vict  c.  113.  Subsequent  supplementary  Eng- 
lish legislation  was  in  the  direction  of  ex- 
tending and  enforcing  this  new  law.  30  and 
31  Vict  c.  69;  40  and  41  Vict.  c.  34. 

I  am  unable  to  see  the  force  of  the  argu- 
ment for  the  complainants  which  has  been 
made  In  tills  case,  based  ui)on  the  fact  that 
the  owner  of  lands  who  has  mortgaged  them 
to  secure  his  debt  may  waive  the  benefit  of 
this  statute.  Of  course,  the  right  under  this 
statute  was  created  for  the  benefit  of  the 
mortgagor,  and  therefore  he  may  waive  it. 
The  difficulty  is  that  in  this  case  the  intes- 
tate in  1903  when  she  made  this  mortgage, 
and  in  1904  when  she  died,  presumably  knew 
the  law  of  the  state,  and  knew  that  her 
mortgage  debt  was  primarily  charged  upon 
the  mortgaged  land.  In  this  situation  of 
law  and  fact  she  died  without  making  any 
waiver,  and  allowed  her  land  to  descend  to 
her  heirs.  Presumably  she  intended  that 
her  heirs  should  receive  her  lands  just  as  she 
held  them  with  this  mortgage  debt  primarily 
charged  upon  them.  Presumably  she  intend- 
ed that  her  husband  should  have  the  residue 
of  her  personal  estate  after  the  payment  of 
her  debts  which  were  not  specially  charged 
upon  real  estate  or  other  property.  Under 
the  law  of  New  .Tersey  as  it  had  stood  con- 
tinuously from  1880,  23  years  before  this 


mortgage  was  made,  the  mortgage  debt  from 
Its  inception  was  primarily  charged  upon  the 
land  which  it  covered,  and  the  i>er8onal  lia- 
bility of  the  mortgagor  conld  only  be  en- 
forced after  the  exhaostion  of  the  primary 
security.  To  hold  now  that  the  law  should 
presume  that  the  intestate  (Mrs.  Wilson)  in- 
tended that  the  mortgage  debt  should  be 
paid  first  out  of  her  personal  estate,  it  seems 
to  me  would  not  be  in  accordance  with  com- 
mon sense.  Of  course,  after  the  death  of 
Mrs.  Wilson,  if  any  waiver  of  the  benefit  of 
this  statute  could  be  made,  it  would  have 
to  be  made  by  the  administrator. 

Perhaps  the  change  in  our  law  aa  to  ex- 
oneration of  heirs  In  cases  like  this  may  be 
summed  up  in  the  statement  that  under  the 
former  law  of  this  state  and  of  E<ngland, 
when  this  rule  of  exoneration  was  first  laid 
down,  the  personal  estate  was  the  primary 
fund  out  of  which  all  debts  of  a  decedent 
including  mortgage  debts,  were  to  De  paid 
in  the  absence  of  any  effectual  declaration 
by  the  decedent  of  a  different  intention, 
whereas  under  the  statutory  law  of  New  Jer- 
sey dating  from  1880,  where  a  bond  and 
mortgage  of  land  are  given  for  the  same  debt 
the  land  is  the  primary  security,  and  any 
personal  liability  can  be  enforced  only  when 
the  remedy  against  the  land  has  been  'ex- 
hausted or  become  of  no  value,  and  therefore 
when  an  owner  of  mortgaged  land  dies, 
whether  he  owes  the  mortgage  debt  or  not 
the  land  remains  the  primary  security  for 
the  debt,  in  the  absence  of  any  legally  ef- 
fectual declaration  of  Intention  on  his  part 
to  the  contrary, 

(3)  TJntll  the  bill  was  amended  it  could 
not  possibly  have  been  regarded  as  a  bill  to 
enforce  the  collection  of  the  mortgage  debt 
for  the  benefit  of  the  complainants  who  stood 
subrogated  to  the  rights  of  the  original  hold- 
ers of  that  debt  By  the  amendment,  how- 
ever, we  have  the  allegation,  than  wbldi 
there  is  no  broader  proof  in  the  case,  that 
the  assignment  from  Van  Cleef  was  In  con- 
sideration of  the  giving  to  him  by  the  com- 
plainants of  their  bond  for  ^,000,  the  amount 
of  the  mortgage  debt  secured  by  their  mort- 
gage on  other  lands  owned  by  them,  and  that 
the  said  Applegate  and  the  said  Elizabeth  B. 
Smith  and  Harriet  L.  Smith,  who  were  orig- 
inally alleged  In  the  bill  to  be  the  present 
owners  of  said  mortgage,  were  "the  nominees 
of  the  said  heirs  at  law,"  and  that  the  said 
mortgage  was  "held  subject  to  the  control" 
of  the  complainants.  The  original  bill  al- 
leged that  the  mortgage  had  never  been 
paid.  There  are  difficulties  in  the  way  of  re- 
garding tbe  amended  bill  as  presenting  the 
case  of  the  acquisition  of  the  mortgage  debt 
by  tbe  complainant  through  payment  and 
subrogation,  or  by  purchase  and  assignment 
While  there  was  no  argument  on  this  pos- 
sible aspect  of  the  bill,  the  testimony  waB 
taken  upon  the  question  whether  the  debt 
on  the  bond  was  presented  under  oath  to  the 
administrator  within  the  prescribed  period 
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-so  as  to  escape  the  bar  of  the  decree  of  the 
orphans'  court.  This  we  may  note  la  a  very 
dicrerent  matter  from  the  proposition  that 
the  "claim"  and  "demand"  for  exoneration 
was  not  presented  under  oath,  and  therefore 
was  barred. 

In  view  of  the  scope  of  the  depositions  and 
the  ar^ment  that  was  made,  it  woald  seem 
to  be  proper  to  consider  and  decide  the  Issne 
whether  or  not  the  collection  of  the  mort- 
gage debt  from  the  defendant  administrator 
stands  barred  by  the  above-mentioned  de- 
cree. The  question  of  fact  Is:  Was  this  mort- 
gage debt  exhibited  under  oath  to  the  admin- 
istrator within  the  period  which  ended  on 
October  11,  1904?  It  appears  that  a  formal 
proof  of  the  mortgage  debt  was  delivered  by 
Hr.  James  D.  Carton,  a  practicing  lawyer 
of  Asbnry  Park,  N.  J.,  to  Miss  Bertha  O. 
Stiyker,  a  stenographer  in  his  employ,  to 
be  served  upon  the  administrator.  Presum- 
ably the  claim  which  Is  typewritten  was  pre- 
pared by  Mr.  Carton,  and  it  was  sworn  to 
before  him  as  a  master  in  chancery.  Miss 
Stryker  did  not  obtain  an  opportunity  to 
«ffect  service  for  three  or  four  days  after  she 
had  received  the  paper,  and  she  testifies  that 
she  then  effected  service  upon  Mr.  Wilson 
personally,  and  that  a  few  minutes  later  he 
returned  the  paper  to  her  In  Mr.  Carton's  of- 
fice, stating  that  he  would  not  have  any- 
thing to  do  with  it  Mr.  Wilson  denies  that 
«nch  service  was  made,  or  at  least  has  no 
recollection  of  It  I  shall  not  enter  into 
the  question  whether  the  paper  in  fact  was 
served  or  not;  the  Important  matter  to  de- 
termine being  whether  it  was  served  on  or 
before  October  U,  1904.  The  Jurat  recites 
that  the  affidavit  was  taken  before  Mr.  Car- 
ton on  a  day  of  October,  1904,  which  is  left 
blank.  ▲  copy  of  the  bond  is  attached  to  the 
proof  which  is  made  from  a  printed  form  of 
bond  which  bears  upon  it  the  printed  name 
and  address  of  Mr.  Carton.  Whether  Miss 
Btryker  did  the  typewriting  she  was  not 
asked.  The  paper  is  evidently  an  accurate 
and  lawyer-like  document  carefully  prepared. 
The  absence  of  a  date  in  the  Jurat  should, 
I  tiilnk,  be  taken  strongly  against  a  finding 
In  favor  of  service  within  the  first  11  days 
of  October,  1904.  The  date  in  a  case  like  this 
may  be  intentionally  omitted  for  a  fraudu- 
lent purpose,  and  tliat  possibility  makes  it 
proper,  I  think,  that  in  all  cases  a  paper 
like  this  should  be  regarded  as  under  sus- 
picion. 

The  significant  facts,  which  I  think  with 
the  other  circumstances  are  fatal  to  the 
complainants  in  this  case,  relate  to  the 
failure  of  the  complainants  to  produce  evi- 
dence presumably  within  their  control,  which 
apparentiy  would  or  at  least  might  fix  the 
date  when  tliis  paper  was  served  if  in  fact 
it  was  served  at  any  time.  The  attention 
of  counsel  for  the  complainant  was  called  to 
the  absence  of  some  of  these  witnesses,  and 
time  was  given  in  order  that  their  testimony 
might  be  produced. 


The  mortgage  debt  was  held  by  appointees 
of  the  complainants  and  was  wholly  under 
their  control.  The  inference  la  absolutely 
unavoidable,  as  the  proofs  stand,  that  the 
presentation  or  attempted  presentation  of 
this  debt  on  the  bond  under  oath  to  the  ad- 
ministrator was  business  which  the  com- 
plainants attended  to  on  their  own  behalf, 
as  they  were  the  only  parties  interested. 
Presumably  the  lawyer,  Mr.  Carton,  was  em- 
ployed by  the  complainants.  The  proof  of 
the  debt  presumably  was  drawn  in  'Mr.  Car- 
ton's ofBce,  and  he  undertook  to  instruct 
his  employe  to  effect  servloe.  Accepting 
Miss  Stryker's  testimony  as  accurate,  and 
disregarding  the  defendant's  denial,  it  ap- 
pears that  some  time  in  or  near  October, 
1908,  the  proof  of  the  debt  was  served  per- 
sonally upon  the  defendant  and  that  lie 
promptly  rejected  the  paper,  throwing  it 
down  and  leaving  it  in  Mr.  Carton's  office. 
The  paper  was  produced  upon  the  trial  of 
this  cause  by  the  complainants,  and  Miss 
Stryker  in  substance  stated  on  the  stand  that 
a  few  days  before  she  gave  her  testimony  Mr. 
Carton  asked  her  if  she  remembered  seeing 
this  paper  before.  Here  we  have  the  lawyer, 
who  drew  and  undertook  to  ^ect  service  of 
this  proof  of  debt  presumably  notified 
prompUy  that  acceptance  of  the  paper  had 
been  refused  by  the  administrator,  and  yet 
he  does  nothing  but  apparently  submits  to 
the  rejection  of  the  claim. 

Neither  Mr.  Carton  nor  the  complainants, 
nor  the  nominal  holder  of  the  mortgrage  debt 
who  made  the  affidavit  attached  to  the  proof, 
are  produced  as  witnesses  in  this  cause.  Is 
it  possible  that  none  of  these  persons  can 
establish  the  date  when  this  affidavit  with 
its  dateless  Jurat  in  fact  was  drawn  or  sworn 
to?  Did  the  lawyer  attend  to  this  business 
for  nothing?  Did  he  make  no  charge  in  any 
book  which  would  fix  the  date  when  he  ren- 
dered this  very  considerable  service  to  hla 
client?  Did  not  Miss  Stryker  report  to  her 
employer  that  the  paper  which  she  says  she 
served  upon  the  defendant  had  promptiy  been 
returned  and  rejected  by  lilm? 

[7]  Whatever  may  be  the  exact  definition 
of  the  rule  as  to  the  burden  of  proof  in  this 
case,  I  feel  compelled  to  draw  the  conclusion 
Uiat  this  proof  of  the  mortgage  debt  was  not 
presented  within  the  time  required  by  law, 
and  therefore  the  mortgage  debt  ia  barred  by 
the  statutory  decree  of  the  Monmouth  or- 
phans' court 

[8]  (4)  The  bill,  giving  aU  possible  force 
to  the  meager  amendment  cannot  in  my  Judg- 
ment be  deemed  as  presenting  a  case  under 
section  72  of  the  Orphans'  Court  Act  (Laws 
of  1898,  p.  740).  There  is  no  allegation  or 
proof  of  a  Judicial  settiement  of  the  dece- 
dent's estate  by  the  administrator,  the  defend- 
ant. IJmson  V.  Allen,  62  N.  J.  Law,  491,  41 
Ati.  703.  This  is  a  fatal  defect  and  makes 
any  further  discussion  of  other  possible  de- 
fects unnecessary.  Whether  upon  a  bill  apt- 
ly framed  a  case  of   equitable  cognizance 
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could  be  presented  under  section  72  of  course 
will  not  be  considered.  Such  a  bill  would 
have  to  be  supported  by  tbe  ancient  right  to 
exoneration  wblch  I  bave  found  to  no  longer 
exist  In  a  case  like  this. 

[9]  (5)  Assuming  arguendo  that  the  en- 
forcement of  the  mortgage  debt  against  the 
defendant'  bas  not  been  barred,  It  Is  Impor- 
tant to  see  precisely  what  the  presentation 
under  oath  to  an  executor  or  administrator 
of  a  claim  on  a  bond  and  mortgage  like  this 
amounts  to.  The  matter  I  think  is  made 
plain  by  the  case  of  Crater  v.  Smith,  42  N. 
3.  Eq.  348,  7  Atl.  676,  and  the  same  case  on 
appeal,  43  M.  J.  Eq.  636,  12  Atl.  530. 

The  practice  of  presenting  under  oath  the 
whole  mortgage  debt  as  due  on  the  bond  is 
sustained  by  this  case;  bat  what  the  claim 
amounts  to  is  not  a  claim  for  the  whole 
debt,  but  merely  a  claim  for  the  payment  of 
any  deficiency  which  may  thereafter  be  de- 
clared due  to  the  claimant  after  his  primary 
security  (the  land)  has  been  exhausted.  Mr. 
Justtce  Van  Syckle  (43  N.  J.  Eq.  639,  12  Atl. 
631),  speaking  for  the  entire  Court  of  Errors 
and  Appeals,  discusses  the  efTect  of  the  act 
of  March  12,  1880,  as  amended  in  1881,  upon 
"bonds  and  mortgages  given  for  the  same 
Indebtedness"  by  a  decedent  whose  estate 
was  before  the  court,  and  he  says:  "The  act 
of  1881  prohibits  suit  npon  the  bond  until 
sale  is  made  under  the  decree  of  foreclosure, 
but  does  not  prevent  the  creditor  from  pre- 
senting his  claim  to  the  administrator  under 
the  rule  to  bar.  If  not  presented  within  the 
time  BO  limited,  it  cannot  be  presented  at  all. 
The  object  of  said  act  is  to  compel  the  mort- 
gagee to  look  primarily  to  the  mortgaged 
premises  for  payment,  and  to  limit  the  time 
for  suing  for  deficiency  to  six  months  from 
the  date  of  sale." 

In  the  light  of  this  authoritative  exposition 
of  the  relation  of  the  mortgage  debt  In  this 
case  to  the  land  covered  by  the  mortgage 
and  the  personal  estate  of  the  mortgagor  who 
signed  the  bond  and  contracted  the  debt, 
what  possible  ground  can  there  be  for  hold- 
ing that  the  complainants,  as  assignees  of 
the  mortgage  or  as  parties  subrogated  by 
payment  of  the  mortgage  to  the  mortgagee's 
rights,  can  stand  in  any  different  position 
from  that  which  the  original  mortgagee 
would  occupy  upon  the  death  of  the  mortga- 
gor? The  complainants,  if  subrogated,  mere- 
ly succeed  to  certain  fixed  rights  and  reme- 
dies; they  get  no  further  or  higher  rights; 
they  must  therefore  exhaust  their  remedy 
against  the  land  first  and  their  proof,  if 
proi>erly  made  in  time,  would  only  entitle 
them  under  the  statute,  within  the  time  limit- 
ed, to  recover  any  deficiency  in  case  such 
deficiency  remained  after  the  proceeds  of  the 
sale  of  ttte  land  had  been  exhausted. 

Recurring  also  to  the  independent  claim  on 
the  part  of  complainants  to  exoneration — the 
only    claim,    under    the    present    pleadings, 


-which  perhaps  is  fairly  presented  for  con- 
sideration— the  same  question  may  be  aaked: 
Wliat  possible  ground  is  there  for  holding 
that  in  a  case  like  this  the  ancient  right  to 
exoneration,  which  was  based  upon  the  fact 
that  the  personal  estate  was  primarily  li- 
able for  the  mortgage  debt,  now  remains 
when  by  this  statute  the  order  of  liability 
has  been  reversed  and  the  land  is  declared 
to  be  primarily  liable  and  the  personal  es- 
tate of  the  mortgagor  only  secondarily  and 
contingently  liable  to  satisfy  a  possible  de- 
ficiency? 

The  authority  last  dted  directly  refutes 
the  argument  of  counsel  for  complainants 
that  the  prior  liability  of  the  mortgaged 
land  remains  only  during  the  lifetime  of  the 
mortgagor,  if,  indeed,  there  could  be  any 
support  in  reason  for  such  a  violent  construc- 
tion of  the  statute. 


ONDIS'  ADM'X   V.   GREAT  ATLANTIC  & 

PACIFIC  TEA  CO. 

(Court  of  ESrrors  and  Appeals  of  New  Jersey. 

Nov.  22,  1911.) 

(Svllahu*  by  the  Court.) 

1.  Master  and  Sebvant  ($  185*)— Injitst  to       j 
Employ^— Duty  to  Warn— Ikpdted  Neo- 

LIOENCE. 

When  the  place,  assigned  by  the  employer 
to  bis  employ^  to  work,  is  safe  for.  him  while 
certain  machinery,  with  which  he  is  obliged  to 
come  in  contact  and  over  which  he  has  no  con-  i 
trol,  is  at  rest,  but  ia  liable  to  become  a  place 
of  great  peril  to  him  the  instant  such  machmeiy 
is  started  in  motion,  and  a  previous  metliod  m 
warning  him  of  such  starting  had  t>een  uniform- 
ly pursued  by  the  employer  through  the  act  of 
another  employe,  who  was  in  control  of  the 
macbinery  and  bad  undertaken  the  duty  of  giv- 
ing such  warning,  the  neglect  of  the  latter  to 
give  the  warning  is  legally  imputable  to  the  em- 
ployer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  385-4JJ1;  Dec  Dig.  ? 
186.*] 

2.  Mastbs  and  Sbbvant  ({  ld7*)  — Fellow 
Sebvants. 

Such  employes  are  not  to  be  regarded  in 
law  as  fellow  servants  engaged  in  a  common 
employment. 

[Ed.  Note.— Fbr  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  489,  400;  Dec.  Dig.  i 
197.*] 

Elrror  to  Circuit  Coort,  Hudson  County. 

Action  by  Ondls'  Administratrix  against 
the  Great  Atlantic  8c  Pacific  Tea  Company- 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfiSrmed. 

Griggs  &  Harding,  for  plaintiff  In  error. 
McDermott  &  Enright,  foi;  defendant  in  er- 
ror. 

VREDENBURGH,  J.  Ondis,  the  plaintiff's 
intestate,  was  at  work  for  the  defendant  in 
an  uncovered  pit  or  trench,  about  five  feet 
deep  from  the  surface  of  the  ground,  under 


*For  other  cases  see  some  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No>  Series  &  Bep'r  Indexes 
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the  sidewalk  curb  adjacent  to  Its  warehouse 
premises,  In  Jersey  City,  and  was  killed  by 
the  sudden  revolution  of  a  powerful  screw 
under  his  feet,  which,  in  revolving,  caught 
his  legs  and  clothing,  and  almost  Instantly 
tore  off  bis  feet 

The  deceased  was  engaged.  In  obedience  to 
the  orders  of  Mr.  Parker,  the  superintendent 
of  construction  and  machinery  of  the  com- 
pany, in  balling  water  from  the  bottom  of 
the  pit  in  which  he  stood,  by  reaching  down 
and  filling  pails  with  water,  wUch  be  then 
handed  up  to  Mr.  Parker,  who  was  within 
his  reach  upon  the  adjoining  bank.  In  order 
to  retain  his  footing  so  as  to  accomplish  this 
work,  lie  stood  within  the  pit,  either  upon, 
or  very  close  to,  this  screw,  wliicfa  was  then 
stationary,  and  partly  inclosed  in  a  U-shaped 
iron  trough  underneath  the  screw,  and  in 
which,  when  in  motion,  the  screw  turned. 

The  screw  was  revolved  by  electrical  mo- 
tors, oi)erated  and  controlled  from  a  switch- 
board by  the  engineer  in  his  engine  room,  at 
a  distance  (not  stated  in  the  evidence)  away 
from  the  pit,  but  completely  out  of  the  sight 
of  any  person,  whether  standing  in  the  pit 
or  on  the  bank  adjoining  it.  Neither  the 
engineer  while  in  his  engine  room,  nor  the 
employ^  while  in  or  at  the  pit,  could  see 
each  other,  nor  was  there  any  mechanical 
or  other  means  of  signaling  between  them. 

The  place  in  the  pit  where  Ondis  stood 
while  balUng  the  water  was  entirely  safe, 
so  long  as  the  electrical  power  was  off,  and 
the  machinery  and  screw  consequently  were 
at  rest;  but  the  instant  the  power  was  turn- 
ed on  and  the  scr^w  revolved  his  position 
I>ecame  one  of  Immediate  peril  to  his  life. 
It  is  dear  from  the  engineer's  testimony 
tliat  he  was  fully  aware  this  machinery 
could  not  be  started  without  extreme  dan- 
ger of  fatal  consequences  to  the  man  In  the 
pit.  This  knowledge  that  oflScer  expressly 
admitted.  By  these  admissions  it  appears 
that  Ondls  had,  on  occasions  previous  to  the 
accident,  worked  in  the  pit  The  engineer 
testified  that  on  these  occasions  he  would 
always  find  out  where  Ondls  was  before  he 
would  start  the  machine;  .tliat,  if  Ondls  was 
balling  water,  when  he  got  through  with  his 
Job  he  (Ondis)  would  either  come  from  the 
pit  and  tell  him  (the  engineer)  that  the  wa- 
ter was  all  out,  or,  if  not  that  he  himself 
would  go  out  and  see  Ondls,  and  see  that 
everything  was  all  right,  and  th^i  come  in 
and  start  It;  "that  he  would  go  out  there 
every  time  and  look  if  the  work  was  done, 
because  he  luiew  what  It  was,  and  knew  the 
piece  of  machinery  it  was,  and  didn't  want 
to  aee  any  man  there;  •  •  •  and  that  he 
never  turned  on  the  power  until  he  had  at- 
certained  in  that  way  that  everything  was 
right." 

[1]  It  is  thus  evident  that  on  all  i>revlous 
occasions  when  Ondis  bad  occupied  the  pit 
except  the  fatal  one,  the  engineer's  universal 
practice  before  starting  the  machinery  had 


been  to  find  out,  either  from  his  own  view, 
or  by  the  presence  and  statements  of  Ondls 
to  him,  that  the  latter  had  left  the  pit,  and 
this  course  of  practice  Ondls  must  be  pre- 
sumed to  have  relied  upon  for  his  safety. 
But  on  the  occasion  of  the  accident  the  en- 
gineer. Instead  of  first  obtaining  personal 
knowledge  of  the  situation  of  Ondis,  obeyed 
the  order  sent  to  liim  by  Superintendent 
Parker  to  start  the  machmery. 

The  Jury  were  warranted  in  finding  from 
the  testimony  of  three  eyewitnesses  of  the 
occurrence,  who  were  in  close  proximity  to 
the  pit,  that  Ondls  was  still  standing  in  the 
pit,  either  ni)on,  or  in  very  close  contact 
with,  the  screw,  when  it  revolved  after  the 
machinery  had  been  started.  Not  only  so, 
but  the  very  nature  of  the  injuries  inflicted 
upon  the  body  of  Ondis  demonstrated  this 
fact  The  person  who  rescued  him  from  the 
machinery  after  the  accident  said  that  he 
was  obliged  to  cut  intestate's  flesh  and  cloth- 
ing in  disentangling  him  from  the  blades  of 
the  screw.  These  eyewitnesses  also  testified 
that  no  notice  or  warning  of  the  starting  of 
the  machine  was  given  by  any  one  in  their 
bearing  to  Ondls  before  the  accident. 

It  is  true  that  Superintendent  Parker,  in 
his  testimony,  says  that  before  he  sent  the 
order  to  the  engineer  to  turn  on  the  power 
(which  he  admits  he  gave)  he  had  "told  On- 
dis to  get  out  of  the  pit" ;  •  •  •  that  he 
"had  given  him  a  hand  to  pull  him  upon  the 
bank,  and  saw  him  upon  the  bank";  but 
the  Jury  were  plainly  Justified  in  coming  to 
a  contrary  conclusion. 

It  is  but  Just  to  the  superintendent,  in 
view  of  his  testimony,  to  add  that  when  he 
sent  the  order  to  the  engineer  to  start  the 
machinery  he  probably  supposed  that  Ondis 
had  gotten  fully  out  of  the  pit  upon  the 
bank.  Nevertheless,  the  Jury  were  Justified 
In  finding  imder  the  evidence  that  the  former 
was  guilty  of  negligence  in  ordering  the  pow- 
er to  be  turned  on  too  soon.  And  the  ques- 
tion to  be  now  determined  is  whether  ills 
negligence  is  legally  imputable  to  his  em- 
ployer. 

We  think  this  negligent  act  of  the  super- 
intendent who  assumed  to  act  in  the  place 
of  the  engineer,  is  chargeable  in  law  to  the 
company.  As  has  been  fully  shown  above, 
the  engineer  had,  in  practice,  on  all  previous 
occasions  when  Ondls  had  been  at  work  in 
the  pit,  kept  in  personal  touch  with  him,  and 
had,  with  the  knowledge  of  Ondis,  adopted 
and  acted  upon  this  method  or  system,  un- 
der which  Ondis'  safety  was  assured.  This 
was  the  company's  method  of  protecting  its 
employes,  and  it  follows  that  the  failure  of 
Parker,  who  assumed  to  act  and  acted  In 
this  instance,  in  the  place  of  the  engineer, 
to  give  Ondls  warning  that  he  was  about  to 
order  the  machinery  to  be  started  was  the 
failure  of  the  company,  and  the  former'? 
negligence  that  of  the  company. 

The  case  is  thus  brought  within  the  prin- 
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dples  settled  by  a  long  line  of  adjudications 
of  onr  courts,  one  of  the  earliest  and  most 
notable  of  which  is  that  of  BelleTlUe  Stone 
Co.  ▼.  Mooney,  61  N.  J.  Law,  253,  39  AU.  764, 
39  Ii,  R.  A  834,  followed  by  Germanus  t.  Le- 
high VaUey  Co.,  74  N.  J.  Law,  662,  67  Atl. 
79,  and  a  reference  to  the  Digest  Annota- 
tions will  show  how  undevlatlngly  It  has 
since  been  approved  and  followed  by  onr 
courts. 

The  plaintiff  in  that  case  was  injured  by  a 
piece  of  rpck  thrown  out  from  a  blast,  be- 
cause the  foreman  bad  through  negligence 
failed  to  give  timely  warning,  according  to  a 
system  or  method  previously  pursued;  and 
it  was  held  that  the  giving  of  warning  was 
embraced  in  the  duty  owed  by  the  employer 
to  his  employes  that  the  place  where  he  sets 
them  to  work  shall  be  kept  safe;  that  the 
failure  of  the  foreman  to  perform  this  duty 
carefully  was  imputable  to  the  defendant  as 
employer;  and  that  such  failure  was  not  one 
of  the  obvious  dangers  of  which  the  plaintiff, 
as  employ^,  assumed  the  risk. 

The  place  where  the  intestate  was  put  to 
work  by  the  defendant  was  liable  to  be- 
come one  of  exceptional  peril  to  the  former, 
and  he  had  the  clear  right,  under  the  settled 
rules  of  a  long  Une  of  authority,  to  assume 
that  his  employer  would  take  reasonable  care 
to  warn  him  before  the  danger  became  im- 
minent and  actual,  and  to  proceed  with  his 
work  in  reliance  upon  this  assumption;  and, 
since  bis  employer  had  assigned  to  other 
servants  the  dnt7  of  giving  such  warning  to 
him  (the  intestate),  he  had  the  right  to  de- 
pend upon  its  due  and  careful  performance 
by  them.  D'Agostino  v.  Pennsylvania  R.  R. 
Co..  72  N.  J.  Law,  358,  60  AO.  1113;  Burns 
V.  Del.  &  Atl.  Tel.  Co.,  70  N.  J.  Law,  745, 
59  Ati.  220,  592,  67  L.  R.  A.  966;  Albanese  v. 
Central  R.  R.,  70  N.  J.  Law,  241,  57  Atl.  447; 
and  Pakusewskl  v.  Rlngwood  Co.,  79  Atl. 
319. 

[21  These  other  servants  were  not  fellow 
servants  engaged  In  a  common  employment 
with  him  (the  intestate),  but  are  to  be  re- 
garded as  acting  in  this  respect  as  the  rep- 
resentatives of  the  master,  and  the  only 
question  is  whether  they  In  fact  exercised 
due  care.  See  page  754  of  Burns  v.  Del.  & 
Atl.  Tel.  (^.,  supra;  Laragay  v.  East  Jer- 
sey Pipe  Co..  77  N.  J.  Law,  516,  72  AU.  57; 
Del.,  L.  &  W.  R.  R.  Co.  v.  Hardy,  69  N.  J. 
I>aw,  40,  34  Atl.  986;  Polo  v.  Palisade  Con- 
struction Co.,  75  N.  J.  Law,  873,  70  Atl.  161. 

The  counsel  of  the  plaintiff  in  error  ably 
argue  in  their  brief  that  the  engineer's  tes- 
timony brings  the  case  at  bar  within  the 
principle  of  the  case  decided  by  this  court, 
of  Koneski  v.  Del.,  L.  &  W.  R.  R.  Co.,  77  N. 
J.  Law,  645,  648,  74  Atl.  516,  26  L.  R  A.  (N. 
8.)  644. 

In  this  case,  as  it  was  made  by  the  plaln- 
tlfTs  evidence,  it  appeared  that  while  he  was 
at  work  for  defendant  at  night,  close  to  Its 
tracks,  shoveling  ashes  at  an  ashpit,  one  of 


the  company's  engines,  mnnliif  iip(Hi  Its 
tracks,  struck  and  injured  him;  no  warning 
having  been  given  by  bell  rung,  or  whistle 
blown,  upon  the  engine  striking  him.  Tbis 
court  held,  in  reversing  the  plalntlfTs  Judg- 
ment below,  that  the  railroad's  engineer,  who 
bad  failed  to  give  such  warning,  was  to  be 
regarded  as  a  fellow  servant  of  the  pUlntUI, 
for  the  reason  that  the  duty  of  givins  tlie 
warning,  under  the  facts  there  presented, 
was  merely  incidental  to  his  oeneml  em- 
ployment, and  his  failure  to  perform  that 
duty  was  not  imputable  to  the  common  em- 
ployer. 

But  it  will  be  observed  by  an  ezamlnatioii 
of  the  reasoning  at  page  648,  77  N.  J.  Liaw, 
at  page  517,  74  AU.  (26  Ll  R  A.  [N.  S.]  ©44) 
of  the  opinion,  delivered  by  the  Chief  Jns- 
ttce,  that  after  a  careful  analysis  of  many 
prior  adjudications  upon  the  subject  he  dis- 
tinguishes that  case  from  one  like  the  case 
before  us,  and  I  think  It  Important  to  quote 
hts  language,  vU.:  "In  our  opinion,  the  pres- 
ent case  comes  within  the  principle  of  the 
Miller  Case  [68  N.  J.  Law,  418,  66  AtL 
245],  rather  than  within  the  Belleville  Stone 
Company  and  (Sermanus  Cases.  It  an  on- 
ployd  of  the  defendant  had  been  delegated 
by  It  to  attend  at  the  ash  pit  and  warn  those 
at  work  there  of  the  approach  of  engines, 
and  his  failure  to  give  warning  had  been  the 
producing  cause  of  the  accident  to  the  {rials- 
tiff,  the  case  would  then,  in  Its  legal  aspect. 
have  been  parallel  with  those  last  mention- 
ed." He  adds:  "But  the  duty  of  blowing  a 
whisUe,  or  ringing  a  bell,  whldi  rests  upon 
the  engineer  in  charge  of  an  engine,  is  an 
incident  of  the  operation  of  the  engine,  and 
failure  to  perform  that  duty,  therefore,  does 
not  impose  responsibility  upon  the  master 
for  injuries  received  by  another  employe  in 
the  common  work." 

This  distinction,  so  pointedly  drawn  in 
the  Koneski  Case,  is  manifestly  applicable 
to  the  present  The  jury  were  warranted  in 
concluding  from  the  evidence  relating  to  the 
practice  of  warning  previously  pursued  and 
recognized  by  the  defendant,  that  the  eogi- 
neer  in  charge  of  the  motors  had  been  d^e- 
gated  by  It  to  personally  ascertain  whether 
or  not  Ondis  was  at  work  in  the  pit,  and  if 
in  the  pit  to  warn  him,  before  he  tamed  on 
the  electric  power.  Under  such  method  the 
intestate  was  justified  in  acting  upon  the 
belief  that  the  company  regarded  it  as  a 
duty  to  adhere  to  that  system  of  wamlnfr 
him  to  get  out  of  the  pit,  before  the  engi- 
neer started  the  machinery.  This  duty.  Su- 
perintendent Parker,  acting  for  the  company 
in  the  stead  of  the  engineer,  failed  to  per- 
form. Neither  the  engineer  nor  Parker  ww« 
engaged,  therefore,  In  a  common  employment 
with  the  intestate,  but  must  be  regarded  as 
acting,  under  the  circumstances,  as  the  rep- 
resentatives of  the  company. 

The  judgment  below,  which  was  tat  tbe 
plaintiff,  should  be  affirmed. 
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HILL  T.  ADAMS  EXPRESS  CO* 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Kov.  20,  1»U.) 

fSyttahtu  &y  the  Court.) 

1.  Cabbiebs  (§  163*)— Shipments  or  Fbeioht 
—Common-Law  Liability. 

Where  a  common  carrier  undertakes  to 
transport  merchandise,  the  presumption  is  that 
be  does  it  subject  to  the  common-law  liability, 
and  this  presumption  remains  until  it  is  over- 
come by  proof  of  a  8j>ecial  agreement. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  722-725;    Dec.  Dig.  i  163.*] 

2.  Cabbiebs  ({  163*)— Limitation  or  Liabil- 
ity—Bubden  or  pBOor. 

The  harden  of  showins  an  agreement,  lim- 
iting the  common-law  liability  of  a  carrier, 
rests  upon  the  carrier. 

[E:d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  722-726;   Dec  Dig.  {  163.*) 

3.  Cabbxebs  (i  153*)— B11.L  or  Ladino— Liui- 
TATioR  or  LOABiLiTT— Brncoi  ON  Shippeb. 

The  mere  acceptance  by  a  shipper,  with- 
out objection,  of  a  receipt  or  bill  of  lading 
tendered  by  the  common  carrier  that  contains  a 
stipulation  imj)orting  a  limitation  of  the  car- 
rier's responsibility,  based  upon  an  assumed 
valuation  of  the  goods  that  does  not  correspond 
with  their  real  value,  is  not  Conclusive  evidence 
of  the  shipper's  assent  to  such  limitation. 

[B^.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  t  153.*] 

4.  Cabbiebs  (I  153*)— Shipment  op  Fbeioht 
— Limiting  liability— Contbact. 

Where  the  shipper  accepted  in  silence  from 
an  express  company  a  shipping  receipt  con- 
taining an  express  limitation  of  the  company's 
liability  to  |50,  and  it  appeared  that  the  shipper 
did  not  assent  to  such  a  limitation,  and  did  not 
know  that  the  receipt  contained  such  a  limita- 
tion, held,  that  the  trial  judge,  sitting  as  a 
jury,  was  justified  in  concluding,  as  matter  of 
fact,  that  the  limitation  to  $50  was  not  a  part 
of  the  contract  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  687-690;   Dec.  Dig.  {  153.*] 

£<rror  to  Supreme  Court. 

Action  by  Frank  HUl,  to  the  use  of  Mary 
A.  Ferris,  against  the  Adams  Express  Com- 
pany. Judgment  for  plaintiff  was  affirmed  on 
certiorari  (80  N.  J.  Law,  604,  77  AO.  1073), 
and  defendant  brings  error.    Affirmed. 

Gasklll  &  Oasklll,  for  plaintiff  In  error. 
Joseph  Beck  Tyler,  for  defendant  In  error. 

PITNEY,  Gh.  The  Supreme  Conrt  on 
certiorari  affirmed  a  judgment  rendered  by 
the  district  court  in  favor  of  the  plaintiff, 
a  sbipper  of  goods,  and  against  the  defend- 
ant express  company,  for  the  value  of  cer- 
tain merchandise  shipped,  which  was  lost 
by  fire  without  the  fault  of  the  express 
company;  the  trial  court  baring  overruled 
defendant's  contention  that  Its  liability  was 
limited  by  certain  stipulations  contained  In 
the  express  receipt  or  bill  of  lading,  deliv- 
ered by  tbe  company  to  tbe  agent  of  the 
shipper  at  the  time  it  accepted  the  goods, 
which .  stipulations  were  as  follows:  "The 
oompany's  charge  Is  based  upon  tbe  value 
of  tbe  property,  which  must  be  declared  by 


the  sbipper.  *  *  *  In  consideration  of 
tbe  rate  charged  for  carrying  said  proper- 
ty, which  Is  regulated  by  the  value  thereof 
and  Is  based  upon  a  valuation  of  not  ex- 
ceeding fifty  dollars  unless  a  greater  value 
Is  declared,  the  shipper  agrees  that  the 
value  of  said  property  is  not  more  than  fif- 
ty dollars,  unless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be 
liable  In  any  event  for  more  than  the  val- 
ue so  stated,  nor  for  more  than  fifty  dollars 
if  no  value  Is  stated  herein." 

The  case  was  tried  In  the  district  court 
without  a  jury,  and  the  court's  findings  of 
fact  are  fully  set  forth  In  the  opinion  de- 
livered by  Mr.  Justice  Parker  in  the  Su- 
preme Court.  These  findings  are  fairly  sus- 
tained by  the  evidence,  and  are  therefore 
condnslve  upon  this  review. 

At  the  trial  defendant's  counsel  request- 
ed the  court,  among  other  things,  to  specif- 
ically find  that  the  limitation  of  lUblllty  to 
$50  was  taken  by  defendant's  employe  from 
an  invoice  handed  to  him  by  the  shipper  or 
his  agent  The  court  refused  this  request, 
and,  on  the  contrary,  found  "that  neither 
Frank  HUl  nor  Mary  Ferris,  nor  any  other 
person  by  their  authority  and  with  their 
knowledge,  furnished  an  invoice  to  tbe  de- 
fendant company;  nor  did  they  authorize 
any  one  else  to  do  so;  nor  did  they  have 
any  knowledge  that  any  one  else  had  done 
so  at  the  time  the  shipment  was  made." 
This  finding  fairly  deals  with  the  defend- 
ant's request  by  negativing  It  specifically, 
and  we  agree  with  tbe  contention  of  coun- 
sel for  the  defendant  in  error  that  the  evi- 
dence would  support  the  inference  that  tbe 
supposed  Invoice,  if  such  there  was,  bad 
been  prepared  by  the  employes  of  tbe  ex- 
press company,  and  not  by  the  shipper  or 
his  agent 

There  was,  however,  undisputed  evidence 
that  Harnett,  the  driver  of  the  wagon  upon 
which  the  goods  In  question  were  conveyed 
to  the  express  company  for  shipment,  and 
who  acted  as  agent  of  the  plaintiff  In  re- 
spect of  the  shipment,  accepted  in  silence 
from  the  agent  of  the  express  company  a 
shipping  receipt  containing,  as  already  men- 
tioned, an  express  limitation  of  the  com- 
pany's liability  to  $50. 

In  view  of  this  evidence,  defendant's 
counsel  further  requested  the  trial  Judge 
to  limit  the  recovery  accordingly.  The  re- 
fusal of  this  request  raises  the  question 
that  has  several  times  been  mooted  in  this 
court,  but  upon  which  it  has  not  nntll  now 
been  necessary  for  us  to  pass,  viz.,  whether 
the  mere  acceptance  by  the  shipper,  without 
objection,  of  a  receipt  or  bill  of  lading  ten- 
dered by  the  carrier  that  contains  a  stipu- 
lation Importing  a  limitation  of  the  car- 
rier's responsibility,  based  upon  an  assumed 
or  conventional  valuation  of  the  goods  that 
does  not  agree  with  their  real  value,  con- 


*For  other  cases  see  same  topic  and  section  NUMBKR  In  Deo.  Dig.  &  Am.  Olg.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


860 


81  ATLANTIC  REPOETEE 


(N.J. 


cluslTely  Imports  the  aesent  of  the  shipper 
to  such  limitation  of  responsibility. 

It  should  be  mentioned  that,  as  we  read 
the  state  of  the  case,  the  trial  judge  in 
effect  found  as  a  fact  that  Bamett,  the 
driver,  bad  antbority  from  the  plaintUC  to 
agree  with  the  defendant  respecting  the 
terms  of  shipment,  and  rested  his  judgment 
in  favor  of  the  plaintiff  upon  the  fact  that 
neither  Bamett  nor  bis  employer  assented 
to  the  limitation  of  defendant's  responsibil- 
ity to  $50.  Therefore  the  question  of  law 
respecting  the  driver's  agency,  upon  which 
the  Supreme  Oourt  on  one  occasion  rested 
its  decision  in  this  case  (Hill  v.  Adams  Ex- 
press Co.,  77  N.  J.  Law,  19,  71  Ati.  683), 
Is  not  presented  as  the  record  now  stands. 

When  the  case  came  to  this  court  upon 
review  of  the  decision  just  referred  to, 
we  disposed  of  it  on  the  ground  tliat,  since 
in  receiving  the  box  the  defendant  company 
dealt  with  Hill  as  the  shipper,  and  since 
there  was  nothing  to  show  that  he  or  Har- 
nett, the  driver,  was  ignorant  of  the  fact 
that  the  bill  of  lading  contained  provisions 
limiting  the  defendant's  liability  to  $50,  It 
was  to  be  presumed  that  they  were  In- 
formed of  its  contents  and  assented  to  the 
limitation.  Hill  v.  Adams  Express  Co.,  78 
N.  J.  Law,  333,  74  Atl.  674.  The  presump- 
tion referred  to  was,  of  course,  a  presump- 
tion of  fact,  rebuttable  like  other  presump- 
tions of  that  nature. 

Upon  the  trial  now  under  review,  this 
presumption  lias  been  successfully  rebutted; 
and  in  line  with  our  former  decision  we 
hold  that,  since  there  was  no  assent  by  the 
plaintiff  Hill,  or  by  Bamett  through  whom 
be  acted,  to  the  limitation  of  the  value  of 
the  goods,  nor  knowledge  that  the  express 
company's  receipt  contained  a  contract  lim- 
iting the  liability  of  the  company,  the  lim- 
itation is  not  binding  upon  the  plaintiff. 

It  is  unnecessary  for  us  at  this  time  to  re- 
view the  authorities  in  other  jurisdictions. 
They  are  fully  dted  In  the  cyclopedias.  6 
Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  28»-294; 
6  Cyc.  404,  406.  So  far  as  they  declare  or 
decide  that  a  shipper  who  accepts  a  receipt 
or  bill  of  lading  is  conclusivdy  presumed, 
in  the  absence  of  fraud,  to  have  thereby  as- 
sented to  all  the  terms  of  the  instrument,  al- 
though he  may  have  been  unaware  that  tbe 
document  contained  any  limitation  of  the 
carrier's  common-law  liability,  and  did  not  in 
fact  assent  thereto,  we  are  not  in  accord  with 
them.  We  give,  as  we  think,  all  legitimate 
weight  to  the  inference  that  arises  out  of 
the  shlpi)er'8  conduct,  when  he  accepts  In 
silence  and  without  objection  a  paper  tender- 
ed by  tbe  carrier,  by  holding,  as  we  do,  that 
acceptance  of  the  paper,  without  objection, 
raises  a  presumption  that  the  shipper  knew 
of  and  assented  to  tbe  stipulations  contained 
in  it;  a  presumption  which,  like  other  pre- 
sumptions of  tact,  is  subject  to  be  rebutted. 

[1,2]  In  transactions  of  this  sort,  as  in 
other  matters,  the  assent  of  both  parties  Is 


required  in  order  to  make  a  contract  More 
than  50  years  ago  our  Supreme  Court  declar- 
ed that:  "Where  a  common  carrier  under- 
takes to  transport  an  article  In  bis  line  of 
business,  the  legal  presnmption  is  that  be 
does  it  subject  to  the  common-law  liabilit.v, 
and  this  presumption  remains  until  It  is 
overcome  by  positive  proof  of  a  special 
agreement"  Pennsylvania  R.  R.  Co.  v.  N.  J. 
R.  B.  Co.,  27  N.  J.  Law,  100.  For  authority 
the  court  relied  upon  a  decision  of  tbe  Su- 
preme Court  of  the  United  States:  N.  J. 
Steam  Navigation  Co.  v.  Merchants'  Bank, 
6  How.  377,  383, 12  L.  Ed.  465.  The  doctrine 
tbus  announced  entered  into  tbe  reasoning 
of  this  court  In  Russell  t.  Erie  B.  R.  Co., 
70  N.  J.  Law,  808,  811,  89  Aa  150,  152  (67 
L.  R.  A.  433),  and  Judge  Vroom,  In  ddlrering 
the  opinion  of  the  court  declared:  "Tbe 
burden  of  proof  of  showing  such  a  Umltatlon . 
of  liability  is  on  the  defendant  company,  and 
being  In  derogation  of  common  right  la  to 
be  construed  most  strongly  against  the  car- 
rier. 6  Am.  &  Eng.  Encyc.  Law  (2d  Ed.) 
336;  Ashmore  v.  Penna.  Steam  Towing  & 
Transp.  Co.  [28  N.  J.  Law]  190;  Hooper  v. 
Wells  Fargo  &  Co.,  27  Cal.  11  [85  Am.  Dec. 
211].  No  presumptions  will  be  indulged  in 
favor  of  exemptions  from  common-law  lia- 
bility." 

[3]  Tbe  doctrine  referred  to  was  tbe 
ground  of  the  decision  rendered  by  the  Su- 
preme Court,  In  Hayes  v.  Adnms  E:xpress 
Co.,  73  N.  J.  Law,  105,  62  AU.  2S4,  where  tbe 
case  In  27  N.  J.  Lanr  was  cited,  and  tlie  doc- 
trine was  not  at  all  disapproved  by  this  court 
on  review.  74  N.  3.  Law,  537,  65  AU.  10«. 
On  the  contrary,  our  decision  there  proceed- 
ed on  the  ground  that  the  shipper's  Imowl- 
edge  of  a  customary  practice  on  the  part  of 
the  carrier  to  base  its  charges  upon  the  de- 
clared value  of  tbe  merchandise  did  not  of 
Itself  alone  Import  the  shipper's  assent  to  a 
limitation  of  liability  in  the  particular  case: 

In  Atkinson  v.  New  Tork  Transfer  Co.. 
76  N.  J.  Law,  608,  71  AQ.  278,  we  held  that 
if  tbe  shipper  Icnew  that  tbe  rate  cliarged 
for  tbe  transportation  of  a  trunk  was  based 
upon  a  valuation  of  $100,  and  that  tbe  re- 
ceipt tendered  to  her  contained  a  sUpnlation 
limiting  the  carrier's  liability  to  tbe  amount 
thus  stated,  the  acceptance  of  tbe  receipt  in 
silence  estopped  the  shipper  from  afterwards 
asserting  the  value  to  be  greater.  Our  de- 
cision was  based  upon  the  actual  knowledge 
and  assent  of  the  shipper. 

Finally,  in  our  former  disposition  of  the 
present  case  (78  N.  J.  Law.  333,  74  AtL  674). 
we  relied  upon  clear,  and  at  that  time  un- 
contradicted, evidence  of  assent  by  tbe  ship- 
per to  a  modlflcatloo  of  the  common-law  lia- 
bility proposed  by  tbe  carrier. 

[4]  It  would  be  inconsistent  with  this  long 
line  of  decisions,  and  also,  as  we  think,  in- 
consistent with  tbe  reason  of  the  matter,  to 
hold  that  the  mere  receipt  by  the  shipper  of 
a  paper  containing  limitations  of  the  rora- 
mon-law  liability  of  the  carrier  conclusivelr 
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Imports  the  shipper's  assent  to  such  limita- 
tions. We  hold,  on  the  contrary,  that  the 
facts  found  by  the  trial  Judge,  that  neither 
Hill  nor  the  driver  In  fact  assented  to  the 
limitation  of  liability  to  $50,  nor  knew  that 
the  express  receipt  or  bill  of  lading  tendered 
by  the  company  contained  such  a  limitation, 
warranted  his  conclusion  that  the  limitation 
was  not  a  part  of  the  contract  between  the 
parties. 

The  decisions  of  the  Supreme  Court,  in 
Saunders  v.  Adams  Express  Co.,  76  N.  J. 
Law,  228,  69  Atl.  206,  and  in  Florman  t. 
Dodd  &  Chllds  Express  Co.,  79  N.  J.  Law, 
63,  74  Att.  446,  so  far  (if  at  all)  as  they 
may  be  Inconsistent  with  the  result  we  have 
reached  In  the  present  case,  must  be  consid- 
ered as  overruled. 

The  Judgment  under  review  should  be  af- 
Qrmed. 


DENNERY   t.   GREAT   ATLANTIC   &   PA- 
CIFIC TEA  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

(SyHabut  by  the  Court.) 

1.  HioHWATS  (§  184*)— Use  pob  TBAVKir— Ac- 
tions rOB  INJUBIKS— EVIDERCK. 

The  unexplained  presence  upon  a  public 
highway  of  a  runaway  horse  harnessed  to  a 
wagon,  onattended  by  the  owner  or  other  per- 
son, raises  a  prima  lacie  presumption  of  neg- 
ligence  on  the  i>art  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  i  472;    Dec.  Dig.  {  184.*] 

2.  HiQHWATS  (I  184*)- Use  fob  Tbavel— Ac- 
tions TOR  iNJUBiES — Evidence. 

Evidence  that  the  wagon  which  ran  over 
the  plaintiff  was  conspicuously  marked  with  de- 
fendant's name  was  sufficient  to  justify  the  in- 
ference that  defendant  was  the  owner. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  184.*] 

3.  APPBiLI.    AND    EBBOB    (|    1061*)— HABMI.E8S 

Ebbob— Nonsuit. 

The  refusal  of  a  nonsuit  for  failure  of 
proofs  is  not  ground  for  reversal  if  said  proofs 
were  afterwards  supplied  by  either  party  in 
the  progress  of  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4210;   I>ec.  Dig.  g  1061.*] 

4.  HionwATS  (S  184*)— Use  fob  Tbavei/— Ac- 
tions FOB  Injuries— Question  fob  Juby. 

Where  there  was  proof  that  the  driver  of 
a  young  horse,  whicli  he  was  driving  that  day 
for  the  first  time,  drove  it  up  to  a  railroad 
crossing  where  the  gates  were  down  and  upon 
which  a  freight  train  was  drilling  at  the  time, 
and  left  it  a  little  while  with  its  head  toward 
the  gates  and  with  the  hitching  weight  at- 
tached, and  then  returned  and  took  the  hitch- 
ing weight  off,  put  it  In  the  wagon,  and,  in 
order  to  see  that  all  was  right  with  the  goods 
therein,  went  behind  the  rear  end  of  the  wagon, 
so  that  he  may  have  been  in  such  a  position  that 
be  could  not  reach  the  reins  in  time  to  control 
the  horse  should  it  take  fright  at  the  sounds 
which  might  be  expected  to  occur  from  the 
drilling  train  and  which  in  fact  did  occur  caus- 
ing the  horse  to  run  away,  it  was  a  question  fur 


the  JVLT^  whether  or  not  the  driver  was  guilty 
of  negligence. 

[Ea.  Note. — ^For  other  cases,  see  Highways, 
Cent.  Dig.  $  473:   Dec.  Dig.  t  184.*] 

Error  to  Ciircuit  Court,  Hudson  County. 

Action  by  Robert  Dennery  by  John  Den- 
nery,  his  next  friend,  against  the  Great  At- 
lantic &  Padflc  Tea  Company.  Judgment 
for  plaintUT,  and  defendant  brings  error. 
Affirmed. 

The  writ  reviews  a  Judgment  on  verdict 
in  favor  of  the  plaintiff,  *  who  was  three 
years  and  two  months  old,  for  personal  In- 
juries received  by  him  from  being  run  over 
on  the  public  highway  or  street  in  Jersey 
City  by  defendant's  runaway  horse  attach- 
ed to  its  delivery  wagon.  The  errors  as- 
signed are  to  a  refusal  to  nonsuit  and  to 
a  refusal  of  a  motion  for  the  direction  of  a 
verdict  in  favor  of  the  defendant  The 
plaintiff's  case  showed  a  drlverless  horse 
running  away  harnessed  to  a  delivery  wag- 
on upon  which  defendant's  name  appeared, 
and  coming  around  a  comer  (Into  the  street 
where  It  ran  over  plaintiff)  from  the  direc- 
tion of  a  railroad  crossing  a  short  distance 
away,  where  trains  were  frequently  drill- 
ing. Upon  this  evidence  the  court  refused 
a  motion  for  nonsuit.  Defendant  then  call- 
ed the  driver  (Wood),  who  testified  that  the 
team  belonged  to  defendants,  and  that  he 
as  their  employ^  was  making  deliveries  for 
them  with  it  when  the  accident  happened; 
that  this  was  the  first  day  he  had  ever 
driven  the  horse  in  question  (which  was 
five  years  old);  that  he  drove  up  to 
the  railroad  crossing  where  the  gates  were 
down  and  a  freight  train,  consisting  of 
small  dirt  cars  on  springs,  was  drilling  at 
the  time,  and  attaching  the  hitching  weight 
to  the  horse's  head  left  it  with  its  head  to- 
ward the  gates  while  he  made  a  delivery; 
that  he  then  returned,  removed  the  hitch- 
ing weight,  put  it  In  the  wagon,  and  went 
around  back  of  the  wagon  to  see  that  all 
was  right  and  had  come  up  on  the  sld^ 
next  to  where  the  reins  were  when  the 
horse  became  frightened  at  the  starting  of 
the  freight  cars  or  the  puffing  of  the  en- 
gine, both  of  which  the  driver  heard  start 
up  at  that  moment,  and  swerving  sharply 
around  started  to  run;  that  the  driver 
grabbed  at  the  reins,  but  missed  them  and 
fell  down,  and  the  horse  ran  around  the 
comer,  and  up  the  street,  where  the  plain- 
tiff was  Injured. 

Griggs  &  Harding,  for  plaintiff  in  er- 
ror. Tumulty  &  C!utley,  for  defendant  in 
error. 

WHITE,  J.  (after  stating  the  facts  as 
above).  [1]  By  reason  of  their  nature  and 
training,  horses  can  be  safely  utilized  .to 
draw  vehicles  upon  public  streets  only  when 
controlled    by    reasonably   comi)etent    driv- 
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era.  This  fact  Is  In  sucb  complete  accord 
wltb  universal  experience  that  the  legal 
duty  to  supply  sncb  a  driver  exists,  and 
consequently  It  Is  prima  fade  evidence  of 
negligence  for  a  person  to  permit  his  horse 
attached  to  a  wagon  to  go  out  upon  a  pub- 
lic street  without  any  driver  or  other  per- 
son In  charge.  If,  therefore,  a  horse  and 
wagon  are  found  passing  along  a  street 
with  no  one  In  charge,  the  absence  of  the 
driver  gives  rise  to  a  prima  fade  presump- 
tion of  negligence  on  the  part  of  the  owner. 
The  fact  that  the  hor^e  is  running  does  not 
negative  this  presumption.  That  a  horse 
under  such  circumstances,  finding  Itself 
without  any  one's  guidance  or  control, 
should  soon  commence  running.  Is  the  re- 
sult both  of  Its  nature  and  of  its  training. 
Its  nature  is  to  frighten  at  unusual  sights 
and  sounds  and  to  run  away  from  them. 
It  has  been  trained,  however,  to  confide  in 
and  rely  upon  Its  driver's  guidance  and  pro- 
tection. Instead  of  resorting  to  its  natural 
Instincts.  When,  therefore,  it  realizes  the 
unaccustomed  absence  of  this  guidance  and 
sense  of  protection,  it  becomes  doubly  con- 
fused and  timid,  and  sights  and  sounds 
which  seemed  to  It  harmless  In  the  pres- 
ence of  Its  driver  now  seem  strange  and 
terrifying,  and  to  be  avoided  only  by  flight 
We  think,  therefore,  that,  as  stated  by  the 
Supreme  Court  In  KokoU  v.  Brohm  &  Buhl 
Lumber  Co.,  77  N.  J.  Law,  169,  71  Atl.  120, 
and  in  Francois  v.  Hanff,  77  N.  J.  Law, 
3C4,  71  Atl.  1128,  the  unexplained  presence 
upon  a  public  highway  of  a  team  of  run- 
away horses  harnessed  to  a  wagon,  tinat- 
tended  by  the  owner  or  other  person,  raises 
a  prima  facie  presumption  of  negligence  on 
the  part  of  the  owner. 

[2,3]  The  other  point  raised  by  the  re- 
fusal of  nonsuit  assignment  of  error,  viz., 
that  ownerablp  In  the  defendant  was  not 
proved  In  the  plalntUTs  case.  Is  without 
merit,  for  two  reasons: 

Flrat  It  was  proved  that  the  defendant's 
name  appeared  conspicuously  on  the  wagon, 
and  we  approve  the  doctrine  as  laid  down 
by  the  Supreme  Court  in  Edgewortb  v. 
Wood,  58  N.  J.  Law,  463,  33  Atl.  940,  fol- 
lowing Lord  Denman's  ruling  in  Joyce  v. 
Capel,  8  Car.  &  P.  370,  that  "evidence  that 
the  wagon  which  ran  over  plaintiff  was 
marked  with  defendant's  namie  was  suffi- 
cient to  justify  the  inference  that  defendant 
was  its  owner,  and  that  such  Inference  es- 
tablished prima  facie  that  defendant  was 
In  possession  and  control  of  the  wagon  by 
the  driver  Its  servant" 

Second.  The  proof  of  defendant's  owner- 
ship was  clearly  established  In  defendant's 
own  case.  This  court  has  held  that  the  re- 
fusal of  a  nonsuit  for  failure  of  proofs  Is  not 
ground  for  reversal  If  the  defect  was  after- 
ward supplied  by  evidence  taken  In  the  prog- 
ress of  the  trial.  Del.,  Lack.  &  West  R.  R. 
Co.  T.  Dalley,  37  N.  J.  Law,  526;    Hibemla 


Mutual  Fire  Ins.  Oo.  ▼.  Meyer,  39  N.  J. 
Law,  4S2.  The  history  of  this  practice  Is 
fully  stated  in  the  opinion  of  the  Supreme 
Court  In  Bostwlck  v.  WUlett  72  N.  J.  Law, 
21,  60  AU.  -398. 

[4]  Coming  now  to  the  explanation,  as 
ofTered  by  defendant's  driver  and  Its  other 
witnesses,  of  how  the  runaway  occurred, 
we  do  not  think  It  presented  such  a  clear 
negation  of  negligence  on  the  part  of  the 
driver  as  to  Justify  the  court  In  directing 
a  verdict  for  the  defendant  The  horse 
was  young,  and  this  driver  was  driving  It 
that  day  for  the  first  time.  He  drove  it  up 
to  the  gates  at  the  railroad  crossing  'where 
a  dirt  car  freight  train  was  drilling  at  the 
time  immediately  in  front  of  the  horse. 
When  such  a  train  started  or  stopped  In 
the  process  of  drilling,  the  attendant  nois- 
es from  the  Jerking  link  couplings  and 
clashing  bumpers  are  well  calculated  to 
frighten  any  ordinary  horse  standing  with 
its  head  in  close  proximity  to  the  track. 
The  shifting  or  other  engine  itself  with  its 
puffing  and  escaping  steam,  running  first 
one  way  and  then  the  other  in  drUllng  the 
cars  upon  the  different  switches  and  sid- 
ings, may  be  even  more  startling  tban  a 
locomotive  pulling  an  ordinary  train. 
When,  then,  with  all  these  circumstances 
before  him  the  driver  removed  the  hitching 
weight  from  this  strange  young  horse's 
head  before  golag  back  to  the  rear  end  of 
the  wagon  to  see  If  everything  was  all  right 
Instead  of  afterward,  it  was  clearly  a  ques- 
tion for  a  jury  to  dedde  whether  he  was  or 
was  not  negligent  in  taking  a  chance  of 
the  horse  becoming  frightened  (as  it  did)  by 
a  sudden  starting  of  the  freight  train  or 
of  its  shifting  engine  or  both,  with  their 
naturally  attendant  noises,  at  a  time  when 
be  (the  driver)  neither  had  hold  of  tlie 
reins  nor  was  in  a  position  to  catch  them 
up  in  time  to  control  the  horse,  and  pre- 
vent an  accident  It  is  true  the  driver  said 
he  was  at  the  side  of  the  wagon  just  ready 
to  get  in,  and  with  the  reins  within  reach, 
when  the  horse  started.  But  the  facts  are 
that  the  horse  took  fright  at  the  starting 
of  the  train  or  the  puffing  of  the  engine, 
that  it  turned  and  ran  away,  and  that  the 
driver  did  not  get  his  hands  upon  the 
reins,  although  he  tried  to  do  so.  The  Jury 
might  well  have  conduded  from  these  cir- 
cumstances that  the  driver  was  not  as  near 
the  reins  when  the  horse  'Started  as  he 
thought  he  was,  and  that  the  acddent  in 
reality  happened  by  reason  of  his  nnUtctt- 
ing  the  horse  and  then  going  so  far  away 
from  it  that  it  was  beyond  bis  power  of 
control  in  case  it  became  frightened,  as  tt 
did,  at  the  noises  which  the  driver  liad  ev- 
ery reason  to  expect  would  occur,  and  also 
good  reason  to  expect  might  scare  the  horse 
which  he  had  thus  placed  In  a  position  of 
such  close  proximity  to  the  alarming  sounds. 
Under  all  the  circumstances,  we  think  there 
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was  no  error  In  tlw  refusal  to  direct  a  ver- 
dict 

Tbe  Judgment  of  the  Hudson  circuit  Is 
affirmed. 


8CHNBIDER  t.  MUELIiKR. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  21,  19U.) 

(Vyttabu*  by  tht  OowrtJ 

BviDBRCK  (i  423*)— Paboi.  Bvidkkcb  Amoi- 
INO  Wbitikos— Neootiablb  Instbuuents. 
The  negotiable  instruments  act  of  1902  (P. 
L.  p.  696),  making  admigaible  parol  testimony 
between  several  indorsers  to  show  that  they 
agreed  to  become  liable  otherwise  than  in  the 
order  in  which  they  indorsed  the  instrument, 
applies  to  a  note  indorsed  by  several  indorsers, 
which  was  a  renewal  of  a  note  made  and  in- 
dorsed by  the  same  parties  before  the  passage 
of  said  act. 

[EH.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  H  1957-1965 ;   Dec.  Dig.  f  428.*] 

Error  to  Supreme  Court. 

Action  by  Frank  Schneider  against  August 
Mueller.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

P.  H.  Gllbooly  and  Samuel  Koestler,  for 
plaintiff  in  error.  Alfred  A.  Stein,  for  de- 
fendant In  error. 

KAUSCH,  J.  August  Mueller,  the  plain- 
tiff in  error,  challenges  the  correctness  of 
the  ruUngs  of  the  trial  court  in  permitting 
Frank  Schneider,  the  plaintiff  below,  to  re- 
cover a  judgment  against  him,  Mueller,  In  an 
action  upon  a  promissory  note  for  $640  paya- 
ble three  months  after  date,  signed 'by  Fred 
Klophaus  and  Ann  Klophaus,  and  Indorsed  in 
the  manner  following:  "Frank  Schneider,  Au- 
gust Mueller."  The  proofs  in  the  case  show- 
ed that  the  makers  of  the  note  in  1900  em- 
ployed Mueller,  the  defendant  who  was  a 
contractor,  to  build  a  bouse  for  them  in  Eliz- 
abeth, N.  J.,  and  that  Mueller  made  a  sub- 
contract with  the  plaintiff  to  do  the  mason 
work,  and,  when  the  structure  was  complet- 
ed, there  was  due  from  the  defendant  to  the 
plaintiff  upon  the  subcontract  $1,000.  The 
plaintiff  demanded  this  sum  from  the  defend- 
ant, who,  in  turn,  met  this  demand  with  the 
statement  that  Klophaus  was  short  of  mon- 
ey, and  could  not  pay  then,  and  therefore  re- 
quested the  plaintiff  to  accept  the  note  of 
Fred  Klophaus  and  his  wife,  which  the  plain- 
tiff refnsed  to  do  unless  the  defendant  would 
indorse  the  note,  which  the  defendant  did, 
and  thereupon  It  was  accepted  by  the  plain- 
tiff and  was  subsequently  discounted  for  him 
by  the  Union  Trust  Company  and  was  renew- 
ed from  time  to  time,  for  less  amounts,  In 
the  same  form  as  the  original  one  by  the 
same  parties  thereto,  until  the  note  was  re- 
duced to  the  sum  sued  upon,  and,  when  that 
became  due,  it  was  protested,  and  the  plain- 
tiff compelled  to  pay  it 

The  first  ground  relied  upon  by  the  defend- 


ant for  a  reversal  of  the  judgment  Is  that  the 
trial  court  should  have  ordered  a  nonsuit 
moved  for  by  the  defendant  at  the  close  of 
the  plaintlfTs  case  upon  the  basis  that  the 
declaration  contained  merely  the  common 
counts  with  a  copy  of  the  note  annexed  there- 
to; that  the  note,  on  its  face,  showed  that 
the  plaintiff  was  an  Indorser  and  subsequent 
to  the  defendant  and  therefore  the  defendant 
was  not  liable  thereon;  that  In  order  to 
show  a  liability  of  the  defendant  to  the  plain- 
tiff, the  declaration  should  have  contained  a 
special  count  showing  how  that  liability  arose. 
There  is  no  merit  in  this  contention.  The 
plaintiff's  declaration  is  strictly  in  conformi- 
ty  with  the  requirements  of  section  30  of  the 
practice  act  of  1903  (P.  L.  p.  542),  which  ex- 
pressly authorizes  a  plaintiff  in  an  action  on 
a  bill  or  note  to  declare  on  the  money  counts 
alone,  annexing  to  his  declaration  a  notice 
containing  a  copy  of  the  bill  or  note,  with 
the  Indorsements,  etc. 

The  other  ground  unsuccessfully  urged  by 
the  defendant  for  a  nonsuit  In  the  trial  court 
and  now  urged  here  as  a  reason  for  a  rever- 
sal of  the  judgment  was  and  is  that  the  note 
in  its  Inception  was  made  before  the  passage 
of  the  negotiable  instruments  act  CP-  L- 1902), 
and  therefore  it  is  not  affected  by  the  provi- 
sions of  this  statute,  and  consequently  parol 
evidence  was  inadmissible  to  vary  the  con- 
tract between  the  Indorsers  as  exhibited  by 
the  note  Itself,  and  that  by  the  note  no  obli- 
gation to  pay  the  plaintiff  was  assumed  by 
the  defendant  when  he  Indorsed  it  This 
theory  of  the  defendant  is  untenable.  The 
action  Is  on  a  note  made  In  1909,  and  for  a 
valuable  consideration.  Although  it  was  a 
renewal  of  a  series  of  notes  dating  back  to 
1900,  It  was  nevertheless  in  legal  effect  a 
new  transaction,  and  comes  clearly  witbin 
the  operation  of  the  sixty-eighth  section  or 
the  negotiable  Instruments  act,  which  makes 
admissible  parol  testimony  between  several 
indorsers  to  show  that  they  agreed  to  become 
liable  otherwise  than  in  the  order  In  which 
they  indorsed  the  Instrument  Wilson  v. 
Hendee,  74  N.  J.  Law,  640,  66  AtL  413.  The 
original  note  was  given  for  an  Indebtedness 
from  the  defendant  to  the  plaintiff.  The 
form  In  which  the  note  was  made  did  not  ex- 
press the  true  nature  of  the  transaction,  but 
this  much  is  clear,  that  no  vested  right  of 
the  defendant  would  have  been  impinged  up- 
on, even  if  the  transaction  were  considered 
as  one  existing  before  the  negotiable  instru- 
ments act,  in  having  permitted  the  plaintiff 
to  prove,  under  the  new  rule  of  evidence,  the 
true  relation  in  which  the  indorsers  stood  to 
each  other,  and  that  the  defendant  was  the 
real  debtor.  It  would  shock  the  sense  of  jus- 
tice to  permit  a  debtor  to  evade  the  payment 
of  a  just  debt  because  of  the  informality  in 
the  exhibit  to  which  he  is  a  party  and  which 
owed  Its  origin  to  him.  The  testimony  show- 
ing that  notwithstanding  that  the  defendant 
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was  apparently  a  subsequent  indorser  to  the 
plaintiff  be  was  in  fact  a  prior  one  was  tbere- 
(ore  competent. 
Tbe  Judgment  should  be  afllrmed. 


HOFFBOKER  y.  AUSTIN. 

<Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Not.  20,  19U.) 

(Syllabtu  ly  the  Court.) 
Pabtnbbshif  (J  53>— Relation— BviDBNCE. 

Where  there  is  no  evidence  of  an  express 
contract  of  partnership  between  the  parties,  nor 
of  any  joint  ownership  of  partnership  prop- 
erty, nor  an  agreement  for  the  sharing  of  prof- 
its as  such,  nor  proof  of  the  acting  of  any  one 
of  the  alleged  partners  for  the  others,  or  au- 
thority for  so  acting,  relative  to  partnership 
«fitairs,  the  indicia  and  criteria  of  the  existence 
of  a  partnership  inter  sese  are  lacking. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  if  76,  79;  Dec.  Dig.  \  63.*] 

Error  to  Supreme  Court 

Action  by  James  H.  Hoflecker  against  El- 
wood  R.  Austin.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  Fithian  Tatem,  for  plaintiff  in  error. 
Wescott  &  Wescott,  for  defendant  in  error. 

VOORHEES,  J.  Mr.  James  H.  Hoffecker, 
Jr.,  tbe  defendant  in  error,  a  member  of  tbe 
Philadelphia  bar,  was  retained  in  1905  by 
Mr.  Austin,  tbe  plaintiff  in  error,  and  one 
Charles  R.  Martin,  to  collect  by  suit,  If  nec- 
essary, against  one  Moore  a  claim  for  com- 
missions on  tbe  sale  of  a  railroad  property 
which  Austin  and  Martin  and  one  Mellen 
had  effected.  As  a  result  of  his  retainer, 
Hoffecker  brought  suit  in  1907  in  the  Su- 
preme Court  of  New  Jersey  for  Austin  and 
Martin  against  Moore  for  tbe  recovery  of 
these  conunissions.  Austin  and  Martin  had 
agreed  with  Hoffecker  that  he  should  have 
one-third  of  the  amount  thus  recovered,  and 
that  "Austin  would  stand  good  for  expenses 
Incurred  in  working  up  and  prosecuting  the 
case  to  the  amount  of  $300."  In  July,  1906, 
Martin  borrowed  of  Hoffecker  $1,000  on  two 
promissory  no,tes  of  $500  each  drawn  by  Mar- 
tin, and,  to  secure  the  repayment  thereof  in 
writing,  assigned  to  Hoffecker  all  his  right, 
title,  and  Interest  in  his  share  of  tbe  com- 
missions due  from  Moore  (such  share  being 
therein  stated  at  $12,500),  "to  be  held  by  him 
as  collateral  security  to  the  payment  of  said 
notes,"  etc.  There  was  proof  that  Hoffecker 
had  expended  $287.30  in  the  prosecution  of 
tbe  suit  for  commissions.  Martin  died  dur- 
ing the  pendency  of  tbe  suit  against  Moore, 
which  was  revived  In  the  name  of  Austin  as 
surviving  partner.  Afterwards,  and  before 
Judgment,  Austin  settled  the  suit  against 
Moore  for  $9,000,  the  distribution  of  which 
among  all  the  parties  entitled  was  in  such 
settlement  agreed  upon  by  Austin;  $1,500 
thereof  being  allotted  to  Martin.    After  the 


money  had  been  paid  over  to  Austin  In  set- 
tlement, and  which  he  admitted  having  re- 
ceived from  Moore,  and  the  fact  of  settle- 
ment and  its  terms  and  those  of  the  distri- 
bution had  been  communicated  to  Hoffecker, 
he  was  asked  formally  to  agree  to  such  dis- 
tribution, and  he  did  so.  Afterwards  Austia 
refused  to  pay,  and  Hoffecker  brought  this 
suit  to  recover  $1,500,  the  share  of  Martin  in 
the  settlement  which  the  plalntifC  claimed 
under  the  assignment,  and  alto  $287.30  ex- 
penses Incurred,  that  Austin  had  ag^reed  to 
pay.  The  court  directed  a  verdict  for  the 
plaintiff  for  the  full  amount  sued  for. 

The  assignments  of  error  pressed  are  to 
the  refusal  of  the  trial  court  to  nonsuit,  and 
to  direct  a  verdict  for  the  defendant,  and  to 
the  direction  of  a  verdict  for  the  plaintiff. 
It  was  argued  that  because  the  assignment 
to  the  plaintiff  was  as  collateral  merely,  and 
there  was  no  proof  that  the  plaintiff  tiad 
ever  reduced  his  collateral  rights  to  abso- 
lute rights,  the  suit  could  not  be  sustained. 
The  claim  for  expenses  was  clearly  recover- 
able, and  therefore  a  nonsuit  or  direction  for 
the  defendant  would  have  been  improper. 
Moreover,  an  assignment  as  collateral  en- 
titles the  assignee  to  recover  all  the  proper- 
ty covered  by  the  assignment  (Todd  v.  Med- 
ing,  56  N.  J.  Eq.  83,  38  AU.  349),  and,  since 
the  passage  of  the  act  permitting  an  assignee 
of  a  chose  in  action  to  sue  therefor  In  his 
own  name  at  law,  such  an  assignment  is 
ample  to  support  a  suit  for  the  recovery  by 
the  assignee  of  the  chose. 

On  argument  against  a  direction  for  the 
plaintiff,  it  was  admitted  tliat  tbe  plaintiff 
was  entitled  to  a  direction  In  his  favor  for 
the  amount  of  expenses,  and  tbe  objection  to 
such  action  was  confined  to  the  $1,500  item, 
and  was  rested  on  the  ground  tliat  "there 
was  no  proof  of  the  receipt  of  it  (the  $1,500) 
by  Austin  for  the  purpose  set  forth."  There 
was  uncontroverted  proof  that  Austin  not 
only  admitted  its  receipt,  but  that  be  exact- 
ed from  the  plaintiff  an  assent  to  his  agreed 
distribution  of  tbe  proceeds  of  the  settle- 
ment, among  all  the  persons  who  were  en- 
titled to  share  in  the  money,  which  contem- 
plated the  allotment  to  Mr.  Martin  of  $1,500 
and  the  retention  by  Austin  of  $1,500.  The 
remainder  of  tbe  money  was  actually  paid 
to  the  other  persons  interested,  includiing  Mr. 
Mellen,  in  tbe  amounts  which  had  thus  been 
agreed  upon.  Tliat  there  was  a  partnership 
existing  was  in  no  wise  brought  to  the  at- 
tention of  the  court  as  a  reason  why  the  di- 
rection in  favor  of  the  plaintiff  should  not  l>« 
made.  It  Is  true  that,  upon  the  motions  to 
nonsuit  and  to  direct  the  Jury  to  find  for  tbe 
defendant,  it  was-  urged  that  Martin  and 
Austin  were  partners,  and  tliat  the  latter 
had  received  the  money  as  surviving  part- 
ner, and  was  not  liable  to  a  suit  at  law  by 
his  copartner  untU  an  accounting  and  a  bal- 
ance had  been  struck.    Even  importtog  this 
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reason  from  tbe  former  motlona  into  the  one 
now  under  consideration,  there  seems  to 
have  been  no  proof  of  a  partnership  In  the 
case.  There  was  no  eyidence  of  an  express 
contract  of  partnersMp  between  the  parties, 
nor  of  any  joint  ownership  of  partnership 
property,  nor  an  agreement  for  the  sharing 
of  profits  as  such,  nor  proof  of  the  acting  of 
any  one  of  the  alleged  partners  for  the  oth- 
ers, or  authority  for  so  acting  relative  to 
partnership  affairs.  These  are  indicia  and 
criteria  of  the  existence  of  a  partnership  in- 
ter sese.  Hallenback  v.  Rogers,  57  N.  J.  Eq. 
190. 40  Atl.  576,  affirmed  58  N.  J.  Eq.  580,  43 
Atl.  1098.  A  partnership  relation  as  between 
the  alleged  partners  must  be  derived  from 
and  depend  upon  a  contract.  Wild  v.  Daven- 
port, 48  N.  J.  Law,  129,  7  Atl.  295,  57  Am. 
Rep.  552. 

The  order  of  revival  of  the  suit  above  men- 
tioned was  neither  proof  of  that  fact  nor 
binding  upon  tbe  defendant  in  error.  More- 
over, the  terms  of  settlement  fail  to  indicate 
nn  existing  partnership  between  Austin  and 
Martin,  and  the  pleadings  In  this  case  do 
not  suggest  the  point,  while  the  defined  dis- 
tribution purports  a  previous  settlement '  of 
partnership  affairs  if  that  relation  might 
hare  been  assumed. 

Finding  no  error,  tbe  Judgment  under  re- 
view will  be  afilrmed. 


HARVEY  T.  DONNELL. 

(Supreme  Judicial  Court  of  Maine.     June  14, 
1911.) 

1.  Niw   Tbiai.   (I   168*)— QBOUNns— Pbepon- 

DZRANCK  OF  EVIDBKCE. 

That  the  record  shows  that  a  verdict  is 
apninst  the  weight  of  the  evidence  does  not 
warrant  a  new  trial,  it  being  necessary  that 
tbe  verdict  be  clearly  wrong. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  168.*] 

2.  New    Tbial    (5    168*)— Groukds— Weight 

OF    EVIDENCL— BCRDEN    OF   PBOOF. 

A  defendant,  in  moving  for  a  new  trial 
for  inaufiiciency  of  evidence  to  sustain  a  recov- 
ery, hoi  the  burden  to  show  that  the  verdict 
is  clearly  wrong. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  168.*] 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  Eva  E.  Harvey  against  Cliarles 
K.  Donnell.  Verdict  for  plaintiff,  and  de- 
fendant moves  for  a  new  trial.  Motion  over- 
ruled. 

Arjtued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE.  SAVAGE,  SPEAR,  CORNISH, 
KING,  BIRD,  and  HALEY,  JJ. 

Ralph  W.  Crockett,  for  plaintiff.  Tascus 
Atwood,  for  defendant 

PER  CURIAM.  [1, 1]  The  defendant  claims, 
and  we  think  with  reason,  so  far  as  the  face 
of   the  rec-ord  shows,   that  he  produced  a 


greater  weight  of  evidence  in  support  of  his 
contention  than  was  produced  against  It 
But  that  is  not  enough.  To  Justify  the  set- 
ting aside  of  the  verdict  it  must  be  shown 
clearly  that  the  verdict  is  wrong;  and  the 
burden  of  showing  this  is  on  the  defendant 
Here  the  defendant  fails.  There  is  nothing 
inherently  improbable  in  the  plalntlfTs  story, 
and  the  court,  not  seeing  nor  hearing  the 
witnesses,  as  the  Jury  did,  cannot  say  that 
the  Jury  were  not  warranted  la  believing 
her. 
Motion  overruled. 


FALL  V.  FALL  et  aL 

(Supreme  Judicial  Court  of  Maine.     June  27, 
1911.) 

1.  Trusts  (||  91, 110*)— Constbuctivi!!  Tbusts 
—Establishment— Proof  Required. 

Constructive  trusts,  or  trusts  ex  maleficio, 
are  based  upon  fraud  or  deceit,  and  can  be  sus- 
tained only  upon  iull,  clear,  and  convincing 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  SS  139,  160;    Dec.  Dig.  H  91,  110.*] 

2.  Appeal  and  Ebbob  (S  1006*)— Review— 
Firdinos— Conclusiveness. 

Ordinarily  findings  of  fact  of  a  sitting  jus- 
tice, based  on  his  seeing  and  hearing  the  wit- 
nesses, will  not  be  reversed,  unless  clearly  er- 
roneous; but  application  of  the  rule  depends 
upon  surrounding  circumstances  and  conditions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3055-3969;  Dec.  Dig.  { 
1008.*] 

Appeal  from  Supreme  Judicial  Court  York 
County. 

Action  by  Charles  W.  Fall  against  Oscar 
E.  Fall  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.     Bill  dismissed. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE.  SAVAGE,  SPEAR,  CORNISH, 
KING,  BIRD,  and  HALEY,  JJ. 

Mathews  &  Stevens  and  George  C.  Yeaton, 
for  api>ellants.  Orren  R.  Fairfield,  Samuel 
W.  Emery,  and  Greenleaf  K.  Bartlett  for 
appellee. 

PER  CURIAM.  An  appeal  from  a  decree 
in  equity.  The  bill  prayed  the  declaration 
and  enforcement  of  an  alleged  constructive 
trust  in  a  parcel  of  land.  The  sitting  justice, 
after  hearing,  made  full  findings  of  fact,  sup- 
porting the  allegations  of  the  bill  and  decree 
accordingly. 

[1]  Constructive  trusts,  or  trusts  ex  male- 
flclo,  are  based  upon  fraud  or  deceit,  and  can 
be  sustained  only  upon  evidence  that  is  full, 
clear,  and  convincing.  We  can  conceive  of 
no  class  of  cases  in  which  a  higher  kind  of 
proof  should  be  demanded  than  that  which 
seeks  to  establish  oral  contracts  to  subvert 
the  muniments  of  title. 

"No  class  is  more  susceptible  to  the  temp- 
tation of  fraud,  and  none  in  which  it  can  be 
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more  eesfly  practiced."  Liberty  y.  Haines, 
103  Me.  182,  193,  68  Atl.  738,  743. 

[2]  Ordinarily  tbe  findings  of  fact  of  the 
sitting  Justice  will  not  be  reversed,  unless  It 
clearly  appears  that  such  decision  Is  errone- 
ous; and  this  upon  the  ground  that  he  has 
seen  and  heard  the  witnesses. 

In  the  application  of  the  rule,  drcom- 
stances  and  conditions  are  to  be  considered. 
Lelghton  V.  Lelghton,  91  Ma  693,  603,  40  Atl. 
671.  Tbe  complainant,  to  sustain  the  al- 
legations of  bis  bill,  offered  as  witnesses 
himself,  his  wife,  and  his  son,  all  interested, 
and,  in  alleged  corroboration,  four  deposi- 
tions. 

Upon  a  careful  reading  of  all  the  evidence, 
including  the  record  In  the  action  at  law 
between  the  plaintiff  and  his  brother  (Fall  t. 
Fall,  100  Me.  98,  60  AU.  718),  we  are  of  the 
opinion  that  complainant  does  not  support 
his  bill  of  complaint  by  full,  clear,  and  con- 
vincing evidence.  ■  Tbe  conscience  of  the 
court  Is  not  satisfied  that  Its  allegations  are 
sustained,  and  the  decree  of  the  sitting  Jus- 
tice must  be  reversed.  A  decree  will  be  en- 
tered dismissing  the  bill,    with  costs. 


ALDBNv.  CAMDEN   ANCHOR-ROCKI.AND 

MACH.  CO. 
(Supreme  Judicial  Court  of  Maine.     July  14, 

1911.) 
COBPORATioNs   (I   616*)— Actions— Pleadinq 

— AUENDUEN'r. 

In  an  action  on  a  corporate  note  payable 
one  year  after  date,  plaintiff  was  properly 
permitted  to  amend  the  declaration  by  setting 
forth  a  provision,  indorsed  on  the  back  of  the 
note,  showing  an  agreement  that  the  note 
would  be  renewed  at  maturity  unless  stock  of 
the  corporation  should  t>e  sold  to  pay  it,  and 
by  alleging  that  the  time  for  payment  was  so 
extended  for  12  months,  that  stock  was  not 
sold  to  pay  it  within  the  extended  time,  and 
that  payment   had  been   refused. 

[Ed.  Note.— For  other  cases,  see  Cqrporations, 
Dec.  Dig.  i  516.*] 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County. 

Action  by  William  O.  Alden  against  the 
Camden  Anchor-Rockland  Machine  Company. 
On  defendant's  exception  to  allowance  of  an 
amendment.    Exception  overruled. 

See  Alden  v.  Camden  Anchor-Rockland 
Machine  Co.,  107  Me.  508,  78  Atl.  977.  In  that 
case  it  was  held  (1)  that  the  note  declared  on 
was  not  admissible  under  the  declaration 
as  drawn;  and  (2)  that  the  declaration  was 
amendable  by  filing  a  new  count,  "setting 
out  the  entire  contract  made  by  the  parties." 
At  a  subsequent  term  of  court,  the  plain- 
tiff filed  a  new  count  to  bis  writ  as  follows, 
and  asked  to  have  it  allowed: 

"Also  for  that  tbe  said  defendant,  at  said 
Rockland,  on  tbe  13th  day  of  July,  A.  D. 
1904,  for  a  valuable  consideration,  promised 
the  plaintiff  to  pay  him  or  his  order  tbe  sum 


of  five  thousand  dollars  ($5,000),  according 
to  the  terms  of  a  written  contract  by  it  sign- 
ed and  delivered  to  the  said  plaintiff  on  said 
date,  of  the  following  tenor,  to  wit:  [Here 
follows  a  copy  of  tbe  note  and  indorsement, 

as  the  same  appear  In  107  Me.  ,  78  Atl. 

977,  supra.]  And  the  plaintiff  avers  that 
said  preferred  stock  referred  to  In  said  con- 
tract was  not  sold  within  said  12  months 
to  pay  said  note  at  Its  maturity,  and  that 
said  note  was  not  called  for  payment  at  its 
maturity,  but  that  tbe  time  for  payment 
thereof  was  extended  for  12  months  tbere- 
after;  and  the  plaintiff  further  says  tbat 
said  preferred  stock  was  not  sold  to  iwy 
said  note  within  said  farther  time  of  12 
months  after  Ita  maturity,  and  that  said 
12  months  and  said  further  tbne  of  12 
months  after  the  maturity  of  said  note  bave 
long  since  elapsed,  yet  the  defraidant,  tbougii 
requested,  has  not  paid  the  same." 

The  amendment  was  allowed,  and  the  de- 
fendant excepted. 

Argued  before  EMERY,  C.  J.,  and  SAV- 
AGE, SPEAR,  CORNISH,  KINO,  BIRD, 
HALET,  and  WHITEHOUSE,  JJ. 

White  &  Carter,  for  plaintiff.  J.  H.  Mont- 
gomery, for  defendant 

PER  CURIAM.  An  examination  of  tbe 
new  count  Indicates  that  it  Is  drawn  strictly 
in  accordance  with  the  opinion  of  this  conrt 
already  referred  to.  Tbe  action  of  this 
court  in  the  premises  was  taken  by  reason 
of  the  express  agreement  of  the  parties 
submitting  the  question  of  amendment  to 
its  consideration.  It  Is  unnecessary  for  us 
to  repeat  tbat  that  amendment  Is  allowable. 

The  amendment  introduces  no  new  parties, 
nor  is  there  any  other  objection  to  the  new 
count  open  upon  these  exceptions.  In  answer 
to  defendant's  criticism,  we  may  add  that  If 
tbe  note,  as  now  declared  on,  was  not  trans- 
ferable by  Indorsement,  the  signatures  of 
the  plaintiff  and  Oeorgianna  Alden  Indorsed 
upon  the  note  are  mere  surplusage.  If.  on 
tbe  other  hand.  It  could  be  so  transferred, 
tbe  Indorsee  has  indorsed  the  note  In  blank, 
and  presumably  to  the  present  bolder,  tbe 
plaintiff. 


PEOPLE'S  NAT.  BANK  ▼.  KENNEBEC 
WATER  DIST. 

(Supreme  Judicial  Court  of  Maine.     July   14, 

1911.) 

1.  Watebs  and  Water  Courses  (S  209*)— 
Repair  or  Appliakoes— Evidkrck— Scm- 

CIENCT. 

Evidence  held  insufficient  to  charge  de- 
fendant with  negligence  in  repairing  a  water 
pipe  connected  with  plaintiff's  automatic  sprin- 
kler system,  as  affecting  defendant's  liability 
for  a  fire  loss,  enhanced  by  failure  of  tbe  sys- 
tem to  work. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  209.*] 
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2.  Watebb  and  Waxes  Coubses  (|  206*)— Rb- 

PAiB  OF  Appliances — Mistake. 

Even  if  defendant's  emplo;68,  in  repairing 
plaintiff's  antomatic  sprinkler  system,  reversed 
the  valves  in  an  indicator,  so  that  the  indi- 
cator showed  that  the  water  was  on,  instead 
of  off,  that  does  not  make  defendant  liable  for 
pnhancement  of  plaintiff's  fire  loss,  resulting 
from  the  system  failing  to  work,  where,  after 
the  repairs  were  made,  plaintiff  made  a  test, 
and  in  effect  approved  and  accepted  the  work; 
any  mistake  being  matual. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  206.*] 

Report  from  Snpreme  Judicial  Ck>uit,  Ken- 
nebec County. 

Action  by  the  People's  National  Bank 
against  the  Kennebec  Water  District.  On 
report.    Judgment  for  defendant. 

Action  on  the  case  wherein  the  plaintiff 
claimed  that,  on  April  26,  1910,  Its  woolen 
mills,  with  their  machinery  and  supplies, 
were  damaged  by  fire  to  the  extent  of  ap- 
proximately $10,000,  through  the  negligence 
of  the  defendant  in  repairing  the  water  pipe 
connected  with  the  plalntUTs  automatic 
sprinkler  system.  The  plaintiff  contended 
that  the  work  was  so  negligently  performed 
that,  at  the  time  of  the  fire,  the  automatic 
system  failed  to  work,  and  the  plaintiff's 
loss;  or  at  least  a  part  of  it,  was  legally  at- 
tributable to  the  defendant. 

Argued  before  EMERY,  0.  J.,  and  WHITB- 
HOUSE,  SAVAGE,  SPEAR,  KING,  BIRD, 
CORNISH,  and  HALEY,  JJ. 

Heath  &  Andrews,  for  plaintiff.  Harvey 
D.  Eaton,  for  defendant. 

FEB  CURIAM.  [1,21  The  record  shows 
that  Just  prior  to  March  25, 1910,  a  leak  was 
discovered  in  the  pipe  located  on  plaintlfTs 
land  and  connecting  one  of  the  defendant's 
mills  with  the  main  in  the  street,  and  the 
plaintiff  made  arrangements  with  the  de- 
fendant to  repair  the  same.  The  leak  was 
near  an  indicator  post,  that  indicated,  when 
in  proper  condition,  whether  the  water  was 
on  or  off  by  the  sign  "open"  or  "shut,"  and 
the  plaintiff  claims  that  the  workmen  of  the 
defendant  must  have  disarranged  the  mech- 
anism of  this  post,  so  that  the  sign  read 
"open"  while  in  reality  the  water  was  off. 

It  further  appears  that  the  leak  was  re- 
paired by  defendant's  workmen  in  a  few 
hours,  and,  when  the  work  was  completed, 
the  foreman  of  the  crew  notified  the  superin- 
tendent of  the  mill  of  the  fact,  and  a  test 
was  made,  either  by  the  superintendent  or  in 
bis  presence,  to  ascertain  whether  the  water 
was  on,  and  they  both  were  satisfied  that  it 
was,  and  the  workmen  left;  in  fact,  the  test 
was  made  by  mistake  on  a  faucet  that  was 
not  connected  with  this  repaired  pipe,  and 
the  inference  is  therefore  strong  that  the 
water  was  left  shut  off  from  that  pipe.  A 
month  later  a  fire  broke  out  underneath  the 
ofBce.     The  automatic  sprinkler  system  lo- 


cated in  one  of  the  mills,  and  not  connected 
with  the  pipe  last  repaired,  worked.  That  in 
the  other  mill,  connected  with  this  repaired 
line,  did  not  work.  Considerable  loss  was 
suffered,  and  this  suit  was  brought. 

Held:  (1)  That,  considering  all  the  evi- 
daice  in  the  case,  it  is  too  meager  to  consti- 
tute the  foundation  of  a  claim  for  negligence, 
and  falls  far  short  of  creating  a  liability  for 
damages  caused  by  the  fire. 

(2)  That,  if  the  valves  in  the  Indicator 
were  in  some  way  reversed,  the  defendant 
should  not  be  held  liable  for  that  condition, 
as  the  test  was  made,  and  the  work  in  effect 
approved  and  accepted,  by  the  superintend- 
ent of  the  mill.  The  mistake,  if  any,  was  a 
mutual  mistake. 

The  necessary  elements  of  actionable  n^> 
ligence  are  lacking.    Judgment  for  defendant 


LIGHT  T.  B.  A.  STROUT  CO. 

(Supreme  Judicial  Court  of  Maine.     July  14, 
1911.) 

1.  Bbokers  (§  37*)— Emplotmbnt  Contbacts 
— misrkpbesentations  as  to  contents — 
Burden  of  Pboof. 

Plaintiff,  in  suing  to  recover  an  amount 
retained  by  defendant  real  estate  broker  in 
excess  of  his  commission,  had  the  burden  of 
showing  that  the  broker's  agent  misrepresent- 
ed the  contents  of  a  written  employment  con- 
tract, which  plaintiff  signed  and  Which  au- 
thorized the  broker  to  retain  the  money  sued 
for. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  37.*] 

2.  Bbokebs  (§  37*)— Employment  Contract— 
misbepbesentations  as  to  contents— ev- 
idence—s  ufficiisnot . 

In  an  action  to  recover  money  retained 
by  defendant  in  excess  of  his  commission  for 
obtaining  a  purchaser  for  plaintiff's  land,  evi- 
dence held  to  sustain  a  finding  that  defendant 
misrepresented  the  contents  of  a  written  con- 
tract, which  plaintiff  signed  and  which  pur- 
ported to  entitle  defendant  to  the  money  sued 
for. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  37.*] 

On  Motion  from  Supreme  Judicial  Court, 
lincoln  County. 

Action  by  Lizena  Light  against  the  B.  A. 
Strout  Company.  Verdict  for  plaintiff,  and 
defendant  moves  for  a  new  trial.  Motion 
overruled. 

Argued  before  EMERY.  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH, 
KING,  BIRD,  and  HALEY,  J  J. 

Llndley  Murray  Staples,  for  plaintiff.  Wil- 
liamson &  Burleigh,  for  defendant 

PER  CURIAM.  '[1,2]  The  plaintiff.  In 
June,  1904,  listed  her  farm  in  defendant's 
agency  for  $500.  On  December  13,  1904,  the 
plaintiff  signed  another  contract  with  the  de- 
fendant in  terms  reducing  the  amount 
which  she  was  to  recelTe  to  $400,  and  allow- 
ing the  defendant  to  retain  as  commission 
all  he  might  receive  in  excess-  of  that  amount 
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SubsequenUy  the  defendant  sold'  the  prop- 
erty for  fiTOO,  and  notified  the  plaintlOT  that 
it  had  been  sold,  but  did  not  state  at  what 
price.  The  plaintiff  executed  a  deed  to  the 
purchaser  and  received  her  |400.  Later,  on 
learning  that  the  purchase  price  was  $700, 
and  that  the  defendant  had  retained  $300 
as  commission,  Instead  of  $100,  she  brought 
this  action  to  recover  the  additional  $200. 
The  jury  found  in  the  platntifT's  favor,  and 
the  defendant  asks  to  have  the  verdict  set 
aside  as  against  the  evidence. 

The  issue  was  one  of  fact,  and  was  sharp- 
ly drawn.  The  defendant  relied  upon  the 
written  contract,  bearing  the  plaintiff's  sig- 
nature, allowing  him  as  commission  all  In 
excess  of  $400.  The  plaintiff  asserted  that 
she  never  herself  read  the  contract,  but  re- 
lied upon  the  defendant's  agent  as  to  Its 
contents;  and  she  understood  that,  while 
the  listing  price  was  reduced  to  $400,  the 
defendant  was  to  receive  as  commission  only 
$100,  whatever  the  sum  realized.  It  was  in- 
cumbent upon  the  plaintiff,  attacking,  as  she 
did,  an  instrument  bearing  her  signature, 
to  maintain  her  position  by  clear  and  con- 
vincing proof.  The  jury  have  found  that  she 
did,  and  a  careful  study  of  the  evidence  does 
not  induce  us  to  disturb  the  verdict  as  man- 
ifestly wrong.  The  language  of  the  contract 
itself  is  somewhat  misleading;  for,  while 
it  states,'  "I  will  pay  to  you  or  your  or- 
der forthwith  a  commission  of  all  you  get 
In  excess  of  $400,  clear  to  me,"  it  adds  these 
unnecessary  and  possibly  misleading  words, 
"And  it  is  mutually  agreed  that  this  property 
In  no  event  shall  be  sold  to  your  customer  for 
less  than  $100  in  excess  of  above  price."  A 
woman  like  the  plaintiff,  unintelligent  and 
unaccustomed  to  business,  might  still  have 
thought  that  this  $100  was  to  be  the  defend- 
ant's commission. 

The  conduct  of  defendant's  agent  when 
the  deed  was  made,  in  apparently  endeavor- 
ing to  keep  from  her  the  knowledge  of  the 
purchase  price,  and  when  asked  by  her  the 
direct  question  of  how  much  he  got  for  the 
place,  his  reply,  "I  have  got  $400  clear  to 
you.  Just  as  your  contract  calls  for,"  may 
proiwrly  have  influenced  the  jury  In  com- 
ing to  their  conclusion.  Taking  the  case 
in  lt3  entirety,  the  evidence,  the  situation  of 
the  parties,  the  surroundings,  and  the  subse- 
quent conduct,  we  are  not  convinced  that  the 
plaintiff  did  not  maintain  her  burden  of 
proof,  heavy  as  it  was. 

Motion  overruled. 


SMITH  T.  SAWYER  et  al. 

(Supreme   Judicial   Court  of  Maine.     Dec   4, 
1011.) 

1.  Adverse  Possession  (I  24*)— Actual  Pos- 
session—Occasional USB  or  Occupation. 
Occasional  cutting  of  hay  or  firewood  on 
unimproved  land  or  burning  over  part  for  blue- 


berries or  gathering  berries  ii  Insufficient  to  es- 
tablish adverse  posBession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  114,  115;    Dec.   Dig.  i 

2.  Trespass  (J  19*}— Action— Title. 

Record  title  arising  from  a  quitclaim  deed 
from  one  who  received  a  warranty  deed  in  18n0 
prima  facie  shows  ownership  of  the  land,  per- 
mitting recovery  against  a  mere  trespasser  or 
one  who  cannot  show  better  title,  though  the 
original  grantor  had  no  title. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  §{  18-31 :   Dec.  Dig.  {  19.*] 

3.  TiTESPASs  (I  19*)— Action— TiTi*. 

A  deed  from  the  commonwealth  of  Massa- 
chusetts, executed  in  1788,  is  not  defective  as  a 
basis  for  record  title  for  want  of  showing  of 
authority  of  the  legislative  committee  to  ex- 
ecute it,  where  the  deed  recites  authority  under 
legislative  resolves  which  are  a  matter  of  pub- 
lic record. 

[Eld.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  {  19.*J 

Exceptions  from  Supreme  Judicial  Coart, 
Washington  County. 

Action  by  Enoch  R.  Smith  against  Jolin 
V.  Sawyer  and  others.  Verdict  for  defend- 
ants, and  plaintiff  brings  exceptions.  Ex- 
ceptions overruled. 

Action  of  trespass  quare  clausnm  fregit. 
In  which  the  plaintiff  alleged  that  the  de- 
fendants broke  and  entered  a  certain  lot  of 
land  and  took  and  carried  away  therefrom 
certain  wood  which  had  been  cut  thereon  by 
the  plaintiff.  Plea,  the  general  issue,  with  a 
brief  statement  claiming  title  to  the  land. 
At  the  conclusion  of  the  evidence,  the  pre- 
siding justice  ordered  a  verdict  for  the  4Se- 
fendants,  and  the  plaintiff  excepted. 

Argued  before  WHITEHOUSE,  0.  J.,  and 
SAVAGE,  CORNISH,  BIRD,  and  HAL£Y. 
JJ. 

A.  D.  McFaul,  John  F.  Lynch,  and  WU- 
liaui  R.  Pattengall,  for  plaintiff.  O.  H.  Don- 
bar  and  H.  H.  Gray,  for  defendants. 

CORNISH,  J.  [1]  This  is  an  acUon  of 
trespass  to  recover  damages  from  the  de- 
fendants for  entry  upon  a  certain  lot  of  un- 
improved land,  and  carrying  away  a  quan- 
tity of  cordwood  that  had  been  cut  by  the 
plaintiff. 

At  the  conclusion  of  the  evidence  the  pre- 
siding justice  ordered  a  verdict  for  the  de- 
fendants "upon  the  agreement  aud  stipnU- 
tion  on  the  part  of  the  defendants  that,  if 
this  order  is  overruled  by  the  law  court, 
the  law  court  are  authorized  to  render  Judg- 
ment for  the  plaintiff  in  the  sum  of  $30." 
The  case  is  before  this  court  on  platntUTs 
exceptions  to  this  order. 

The  plaintiff  bases  his  right  of  recovny 
upon  both  adverse  possession  and  record  ti- 
tle. A  painstaking  examination  and  stndy  of 
the  evidence  fails  to  prove  such  an  open, 
continuous,  exclusive,  and  adverse  occuiia- 
tion  on  the  part  of  the  plaintiff  and  his  pred- 
ecessors for  20  years   or   more   as  ripened 
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Into  tltte  by  prescription.  Tbis  lot  of  100 
acres  was  tininclosecl  and  part  of  a  larger 
tract  of  400  or  600  acres  known  aa  the 
"Mitchell  Block,"  all  of-  which  was  unim- 
proved, except  a  small  portion  of  meadow 
which  produced  hay.  It  had  a  small  quanti- 
ty of  wood  or  lumber  growing  upon  it,  and 
has  also  produced  blueberries  in  consider- 
able quantities.  It  tias  never  been  person- 
ally and  exclusively  possessed  by  any  one, 
and  the  acta  of  the  plaintiff  in  occasionally 
cutting  a  little  hay  or  firewood  or  burning 
a  portion  for  berries  or  gathering  berries 
are  insufficient  to  meet  the  law's  demand  on 
adverse  possession.  Chandler  v.  Wilson,  77 
Me.  76;  Hudson  v.  Coe,  79  Me.  83,  8  Atl. 
249,  1  Am.  St  Rep.  288. 

[2]  The  plaintiff's  record  title  begins  with 
a  warranty  deed  of  this  and  other  land  from 
Benjamin  MltcheU  to  William  P.  J.  Cum- 
Ings,  Aaron  Kelley,  and  Darius  D.  Kelley 
dated  April  26,  1856.  Aaron  Kelley  and 
Darius  D.  Kelley  conveyed  their  two-thirds 
Interest  undivided  to  Oeorge  E.  Watts  by 
warranty  deed,  dated  February  2,  1882;  and 
George  B.  Watts  conv^ed  to  the  plaintiff 
his  right,  title,  and  interest  in  tite  lot  in 
question  by  quitclaim  deed  dated  January 
16,  1883. 

It  is  not  shown  that  Benjamin  Mitchell, 
the  original  grantor  in  this  chain,  ever  had 
any  title  whatever  to  the  premises.  But  a 
warranty  deed  to  one  from  whom  the  plain- 
tiff has  a  quitclaim  is  sufficient  prima  facie 
evidence  of  ownership  to  permit  recovery 
against  a  mere  trespasser  or  against  one 
who  cannot  prove  a  better  title.  Rand  v. 
Skillln,  63  Me.  103 ;  Ripley  v.  Trask,  106  Me. 
547,  76  Atl.  951.  Under  the  evidence  in  this 
case  the  plaintifTs  prima  fade  claim  is  made 
out. 

[3]  But  the  defendant  sets  up  in  himself 
what  he  claims  to  be  an  older  and  a  better 
record  title  than  the  plaintiff's.  This  be-- 
gins  with  a  warranty  deed  dated  March  22, 
1788,  from  the  commonwealth  of  Massachu- 
setts through  a  committee  of  the  General 
Court  appointed  under  resolves  dated  Octo- 
ber 24,  1783,  and  November  6,  1783,  to  John 
C.  Jones  and  others,  followed  by  a  warranty 
deed  from  Rufus  K.  Porter,  agent  for  pro- 
prietors John  C.  Jones  and  others  to  Wil- 
liam Mitchell,  dated  September  10,  1843, 
both  deeds  conveying  the  tract  in  question 
and  much  more,  and  by  a  deed  from  Gorris 
Lelghton,  purporting  to  be  one  of  the  chil- 
dren and  heirs  at  law  of  William  Mitchell, 
to  John  V.  Sawyer  and  Oscar  W.  Look,  dat- 
ed December  19,  1903.  The  description  in 
this  last  deed  reads  as  follows: 

"A  certain  tract  of  land  (if  any  such  title 
should  exist  at  this  time)  situated  in  town  of 
Jonesport,  and  formerly  known  as  the  'Mitch- 


ell Block,'  being  a  surplus  or  gore  piece,  ly- 
ing 'westerly  and  at  the  rear  of  the  settlers' 
and  shore  lots,  and  sometimes  knovm  as  the 
'heater  piece.' " 

If  there  are  no  defects  in  this  chain,  the 
defendants  Sawyer  and  Look  have  an  undi- 
vided interest  in  the  premises,  and  that  in- 
terest is  older  and  better  ttian  the  plain- 
tirs. 

The  plaintiff  attacks  this  record  title  on 
two  points. 

First.  He  says  there  is  no  evidence  that 
the  legislative  committee  executing  the  deed 
in  behalf  of  the  commonwealth  of  Massachu- 
setts had  in  fact  any  power  or  authority  to 
make  the  conveyance.  True,  no  extraneous 
evidence  was  offered  to  prove  such  authori- 
ty, but  the  deed  itself  recites  that  the  au- 
thority was  given  by  two  legislative  resolves, 
dated,  respectively,  October  24,  1783,  and 
November  6,  1783.  Those  resolves  are  a 
matter  of  public  record,  and  at  the  time 
of  their  passage  the  land  in  question  was 
within  the  Jurisdiction  of  Massachusetts,  as 
it  was  37  years  before  the  s^wration  and 
organlmtlon  of  the  state  of  Maine.  The 
deed  executed  by  the  committee  covered  a 
large  part  of  the  unappropriated  lands  in 
the  then  county  of  Lincoln;  its  considera- 
tion was  about  $25,000;  it  was  at  once  re- 
corded in  the  county  of  Suffolk,  and  later, 
upon  the  Incorporation  of  the  county  of ' 
Washington,  was  recorded  in  the  first  volume 
of  deeds  recorded  in  that  county.  More- 
over, not  a  little  weight  is  to  be  attached  to 
the  fact  that  the  parties  who  executed  the 
deed  were  public  officers,  and  the  official 
act  of  itself  has  some  force.  A  presumption 
of  correctness  attaches  to  official  proceed- 
ings, and,  when  those  proceedings  have  stood 
unimpeacbed  for  over  a  century  and  have 
been  recorded  in  the  public  archives  of  two 
states,  we  do  not  think  they  should  be  set 
aside  without  positive  proof  of  their  inva- 
lidity.    Chandler  v.  Wilson,  77  Me.  76,  81. 

Second.  The  plaintiff  contends  that  there 
Is  no  evidence  that  Corris  Lelghton  was  one 
of  the  children  and  heirs  at  law  of  William 
Mitchell,  except  the  recital  in  the  deed,  but 
In  answer  to  questions  put  by  plaintiff's 
counsel  on  cross-examination  the  defendant 
Look  testified  that,  after  discovering  from 
the  records  that  one  Cumings  from  whom 
he  had  taken  a  deed  had  no  title,  he  obtain- 
ed a  deed  from  the  Mltchril  heirs,  and  that 
Corris  Lelghton  was  one  of  those  heirs. 

It  therefore  foyows  that  the  question  of 
adverse  possession  being  eliminated  and  only 
that  of  the  better  record  title  remaining, 
on  this  issue  the  defendant  prevails,  and 
the  ruling  of  the  presiding  Justice  was  with- 
out error. 

Exceptions  overruled. 
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BARD  ▼.  PIREJMAN'S  INS.  CO. 

(Supreme  Jodidal  Court  of  Maine.    Dec.  6, 
1911.) 

1.  Insttkance  (S  233»)  —  Cawceliatiow  or 
PoucT— Adthobitt  of  AasNT. 

In  the  absence  of  consent  of  insured  or 
waiver  upon  her  part,  an  agent  had  no  power 
to  cancel  a  policy  of  insurance,  except  in  the 
manner  provided  therein. 

[Ed.  Note. — For  other  caaes,  see  Insurance, 
Cent  Dig.  S  606;    Dec.  Dig.  |  233.*] 

2.  InsuRA.RCB  ({  228*)— Carosllation  — No- 
tice. 

Where  a  policy  provided  for  cancellation 
by  the  company  after  10  days  from  written  no- 
tice, a  veroal  request  by  the  agent  for  im- 
mediate cancellation  and  surrender  is  of  no  ef- 
fect 

[Ed.  Mote. — FV>r  other  caaes,  see  Insurance, 
Cent  Dig.  S|  600-603;   Dec.  Dig.  {  229.*] 

3.  INSDRANM  (I  230*)— E^RE  POLICIES— CAN- 
CELLATION— Retubn  OF  Unearned  Pbevi- 
xnt. 

Tender  of  return  of  unearned  premium  un- 
der a  fire  policy  after  a  loss  cannot  be  relied 
upon  under  a  provision  entitling  the  insurer  to 
cancel  the  policy  on  written  notice  and  return 
of  unearned  premiom. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  609-512;   Dec.  Dig.  i  230.*} 

4.  Words  and  Phbabes— "Waiver." 

A  "waiver  in  pais"  is  the  voluntary  relin- 
quishment of  a  Icnown  right. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381 ;  vol.  8,  pp. 
.  7831-7832.} 
6.  INSUKANCK    (f    229*)  —  Cancellation  — 

Waiver  or  Conditions  bt  Ii«8URED. 

Insured  did  not  waive  provision  requiring 
insurer  to  give  notice  and  tender  return  of  un- 
earned premium  before  canceling  the  policy 
through  having  surrendered  the  policy  where 
she  did  not  Icnow  of  such  provision,  and  made 
the  surrender  on  insured's  agent's  assurance 
that  the  insurance  was  already  canceled,  and 
that  other  insurance  would  be  substituted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |{  500-603 ;   Dec.  Dig.  i  229.*] 

6.  Insurance  (|   539*)  — Proof    of    Loss  — 

Time  fob  Making. 

Under  Pub.  Laws  1905,  c.  168,  requiring 
proof  of  a  fire  loss  to  be  made  within  a  rea- 
sonable time,  in  determining  whether  a  delay 
from  November  24th  to  December  28th  was  rea- 
sonable, the  conditions  surrounding  insured  could 
be  considered,  including  the  facts  that  she  had 
been  led  to  believe  by  insurer's  agent  that  the 
insurance  had  been  validly  canceled. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1328-1336;  Dec.  Dig.  |  539.*] 

Exceptions  from  Supreme  Judicial  Court, 
Aroostook  County. 

Action  by  Hattie  F.  Bard  against  the 
Fireman's  Insurance  Company.  Verdict  for 
plaintiff,  and  defendant  brings  exceptions, 
and  moves  for  a  new  trial.  Motion  and  ex- 
ceptions overruled. 

Assumpsit  on  a  policy  of  fire  insurance  is- 
sued to  the  plaintiff  for  a  term  of  two  months 
on  certain  starch  owned  by  the  plaintiff,  and 
wblch  was  destroyed  by  Are  wltliin  the  two 
months.  Plea,  the  general  issue,  with  a  brief 
statement  alleging  that  "the  insurance  policy 
aescribed  and   declared  upon  in  the  plain- 


tUTs  writ  was  canceled  and  snrrraidered  by 
mutual  agreement  long  before  the  Are  men- 
tioned in  said  writ  and  causing  tbe  loss 
complained  occurred."  Verdict  for  plain- 
tiff for  $628.18.  The  defendant  filed  a  g«>- 
eral  motion  for  a  new  trial,  and  also  ex- 
cepted to  several  rulings  made  during  tbe 
trial. 

Argued  before  WHITEHOnSE^  C.  3^  and 
SAVAGE,  CORNISH,  BIRD,  and  HA- 
LEY, JJ. 

Powers  A  Guild,  for  plaintiff.  Madlgan 
&  Madlgan  and  Leonard  A.  Pierce,  for  de- 
fendant 

CORNISH,  X.  This  is  an  action  of  aa- 
sumpslt  on  a  policy  of  insurance  dated  Oc- 
tober 4,  1909,  and  Issued  to  tbe  plaintiff 
for  a  term  of  two  months.  Tbe  premium 
was  paid  on  October  26,  1908.  Tbe  proper- 
ty insured  was  destroyed  by  flre  November 
24,  1909,  and  proof  of  loss,  dated  December 
20,  1909,  was  filed  wltb  the  defendant  De- 
cember 28,  1909.  The  plea  was  tbe  general 
issue,  with  a  brief  statement  that  tbe  pol- 
icy was  canceled  before  tbe  fire. 

Tbe  presiding  justice  ruled  as  a  matter  of 
law  upon  the  evidence  that  tbe  po.icy  bad  not 
been  canceled,  and  he  submitted  to  tbe  Jury 
the  determination  of  the  single  issue  wheth- 
er under  all  tbe  circumstances  of  tbe  case 
the  plaintiff  had  furnished  to  the  defendant 
a  proof  of  loss  within  a  reasonable  time  aft- 
er tbe  fire.  Tbe  case  is  before  this  court 
on  defendant's  exceptions  to  the  ruling  of 
tbe  presiding  justice  on  tbe  question  of 
cancellation,  to  certain  instructioiis  in  re- 
gard to  the  proof  of  loss,  and  also  on  a  gen- 
eral motion  for  new  trial  on  tbe  ground  tbat 
tbe  verdict  is  against  the  evidence. 

Tbe  evidence  on  cancellation  is  briefly 
this:  The  plaintiff  testified  tbat  not  long 
after  receiving  the  policy  Mr.  Perry,  tbe  de- 
fendant's agent  through  whom  she  had  plac- 
ed the  insurance,  telephoned  her  tbat  be 
had  received  instructions  to  cancel  tbe  pol- 
icy immediately,  and  requested  ber  to  for- 
ward It  to  him.  She  replied  that  It  did  not 
seem  to  her  tbat  be  had  a  right  to  do  this, 
and,  after  some  argument,  she  refused  to 
comply  wltb  his  request.  This  conversation 
Perry  does  not  deny. 

On  October  26tb  Ferry  called  at  tbe  plaln- 
titTs  home,  and  asked  to  see  four  other  pol- 
icies that  had  been  issued,  and  then  took 
tbe  policy  in  question,  and  said  tbat  tbe 
plaintiff  might  as  well  sign  It,  as  be  had 
canceled  it  She  donurred,  and  expressed 
a  doubt  as  to  his  right  to  do  this,  and  ask- 
ed, "Can  you  cancel  tbat  If  I  do  not  sign 
It?"  to  which  he  replied,  "I  certainly  can. 
It  Is  already  canceled.  It  la  merely  a  mat- 
ter between  you  and  tbe  company  about  this 
paper.  I  have  done  my  duty.  I  have  can- 
celed it."  He  tben  took  the  policy  into  bis 
possession,    and   tbe  plaintiff  asked  if   be 


'Vnr  olbar  cum  bm  sam*  topic  and  lecUon  NUMBER  in  Dee.  Sis.  *  Am.  Die.  Ksy  No.  Series  ft  Kap'r  Inaaxet 


Digitized  by  VjOOQIC 


Ma.) 


BABD  T.  FIREMAN'S  IN&  00. 


871 


coold  procnra  otber  Insurance  for  her  and 
he  said  he  saw  no  reason  why  he  could  not, 
but  that  he  was  unable  to  write  any  policy 
that  day  because  he  had  no  blanks.  It  Is 
admitted  that  be  procured  no  other  Insur- 
ance. 

Perry's  version  of  the  Interview  of  Octo- 
ber 26th,  differs  somewhat,  though  not  on 
vital  points,  from  the  plaintiff's.  He  says 
that  she  was  not  willing  to  have  this  policy 
canceled  unless  he  gave  her  another,  but  he 
told  her  that  he  was  obliged  to  cancel  it, 
and  she  finally  said,  "Well,  if  you  have  got 
to  cancel  It,  why  I  don't  suppose  I  can  help 
It"  He  admits  that  he  said  nothing  to  her 
about  her  right  to  have  10  days  written 
notice  of  cancellation,  that  she  did  not  men- 
tion it,  and  that  so  far  as  he  knew  she  had 
no  actual  knowledge  of  that  right,  althotigb 
be  himself  was  aware  of  it,  and  she  posi- 
tively and  as  we  think  truthfully  asserts 
that  this  was  her  first  experience  in  matters 
of  insurance,  as  her  husband  prior  to  his 
death  had  always  attended  to  it,  and  that 
she  did  not  know  that  Perry  did  not  have 
the  power  that  he  claimed  to  exercise.  This 
brief  summary  gives  a  fair  picture  of  the 
sitnation. 

1.  Cancellation. 

[1,  ZI  The  burden*  of  proving  a  legal  can- 
celation in  one  of  three  ways  rested  upon 
the  defendant 

First  It  ■  could  be  effected  by  mutual 
agreement  like  the  rescission  of  any  oth- 
er contract    That  is  not  this  case. 

Second.  It  could  be  brought  about  at  any 
time  at  the  request  of  the  Insured  (R.  S. 
e  49,  S  4).    That  was  not  done  here. 

Third.  It  could  be  effected  by  the  com- 
pany against  the  wish  of  the  insured,  and 
that  was  the  action  taken  here,  by  only 
one  method,  and  that  is  the  method  pre- 
scribed in  the  imlicy  itself.  "The  compa- 
ny also  reserves  the  right  after  giving  writ- 
ten notice  to  the  assured,  *  *  •  and 
tendering  to  the  insured  a  ratable  propor- 
tion of  the  premium,  to  cancel  the  policy 
as  to  all  risks  subsequent  to  the  expiration 
of  ten  days  from  such  notice." 

Two  conditions  precedent  must  be  com- 
plied with — 10  days  notice  in  writing  and 
payment  or  tender  of  the  unearned  premi- 
um. The  reason  of  these  conditions  is  self- 
evident  The  former  is  designed  to  give  the 
assured  a  reasonable  time  in  which  to  pro- 
cure other  insurance,  and  the  latter  to  place 
the  parties  in  statu  quo  as  in  all  other  cases 
of  rescission  of  contract  Neither  of  these 
requirements  was  met  here.  The  only  re- 
quest by  the  agent  was  verbal,  and  that  for 
Immediate  cancellation  and  surrender;  and, 
although  the  assured  protested  against  the 
proposition  and  begged  the  agent  to  pro- 
cure other  insurance,  the  protest  and  the 
request  were  both  Ignored,  and  the  agent 
arbitrarily  canceled  the  policy  on  the  next 
day   after  he  received  It     The  failure  to 


comply  with  this  condition  Is  fatal.  Clark 
V.  Insurance  Co.,  89  Me.  26,  32,  36  Atl.  1008, 
35   L.   R.   A.  276. 

So  far  as  repayment  or  tender  of  the 
unearned  premium  was  concerned,  that  was 
not  even  mentioned  by  the  agent  when  the 
attempted  cancellation  took  place.  After 
the  fire,  however,  in  settling  a  loss  under 
another  policy  the  company  added  $12  for 
return  premium  on  the  policy  in  question, 
which  amount  the  Insured  subsequently  ten- 
dered back  to  the  agent  but  he  refused  to 
accept  It  This  return  of  premium  by  the 
company  In  itself  less  than  was  due  came 
too  late.  The  Are  had  already  occurred, 
and,  as  this  condition  had  not  been  com- 
piled with,  the  policy  was  still  In  force. 
The  tender  is  precedent  to  the  right  of  can- 
cellation. Insurance  Co.  v.  Botto,  47  III. 
516;  Insurance  Co.  v.  Cameron,  18  Tex.  Civ. 
App.  237,  45  S.  W.  158;  Mohr  DistlUIng  Co. 
V.  Insurance  Co.  (C.  C.)  13  Fed.  74;  White 
V.  Insurance  Co.,  120  Mass.  330. 

2.  Waiver. 

[3, 4]  The  defense  of  waiver  of  these  con- 
ditions by  the  plaintiff  Is  not  available  to 
the  defendant 

It  is  familiar  law  that  a  waiver  In  pals 
is  the  voluntary  relinquishment  of  a  known 
right  This  was  the  involuntary  surrender 
of  an  unknown  right  Even  from  the  agent's 
own  testimony  the  policy  was  returned  to 
him  under  protest  a  protest  that  began 
when  the  subject  was  first  broached  by  tele- 
phone, and  continued  until  the  very  end 
of  the  personal  interview.  It  was  in  effect 
an  enforced  surrender.  The  agent  gave  the 
plaintiff  to  understand  that  he  had  already 
canceled  the  policy,  and  that  she  was  oblig- 
ed to  turn  it  over.  To  permit  this  would 
be  to  allow  what  the  standard  policy  of 
Maine  and  the  statute  posltiv^y  forbid,  viz., 
to  arbitrarily  and  Immediately  put  an  end 
to  the  protection  which  the  assured  has 
against  loss  by  flre.  The  agent  was  famil- 
iar with  the  requirements  of  the  statute, 
but  he  studiously  avoided  mentioning  to  the 
assured  either  her  right  to  a  10-day  written 
notice  or  the  return  of  the  premium;  and 
that  she  was  ignorant  of  these  rights  is  ap- 
parent It  is  true  that  she  had  the  policy 
of  Insurance  in  her  possession  for  about 
three  weeks,  and  parties  may  ordinarily  be 
presumptively  held  to  know  the  contents  of 
a  written  contract  into  which  they  have  en- 
tered. But  this  is  not  a  conclusive  pre- 
sumption. If  it  were,  the  requirement  as  to 
10  days  notice  would  be  nugatory  in  a  large 
majority  of  cases.  The  presumption  is 
merely  one  of  fact,  and  the  evidence  here  is 
overwhelming  that  the  assured  was  in  fact 
ignorant  of  the  provision.  It  must  be  re- 
membered that  as  the  issue  arises  in  this 
case,  the  plaintiff  is  not  basing  a  right  of 
action  upon  her  want  of  knowledge,  but  the 
the  defendant  is  basing  its  defense  upon 
her  knowledge,  and  that  knowledge  It  has 
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utterly  failed  to  prove.  The  mere  posses- 
sion of  the  policy  cannot  overcome  the  pos- 
itive testimony  and  the  surrounding  circum- 
stances. 

On  the  question  of  waiver,  the  case  of 
Rosen  v.  Insurance  Co.,  106  Me.  229,  76  Atl. 
688,  is  decisive  of  the  case  at  bar.  The  le- 
gal principles  there  announced  are  equally 
applicable  here.- 

3.  Instructions   upon    Furnishing   the   Proof 
of  Loss. 

[S,  I]  As  originally  enacted,  the  Maine 
standard  policy  required  the  assured  to  ren- 
der his  proof  of  loss  "forthwith."  R.  S.  c 
49.  {  4,  par.  7. 

By  chapter  158  of  the  Public  Laws  of 
1005,  "within  a  reasonable  time,"  was  sub- 
stituted for  "forthwith."  Evidently  the  I>eg- 
Islatnre  Intended  that  somewhat  greater  lat- 
itude should  be  allowed  to  the  assured  than 
would  be  naturally  Inferred  from  the  more 
restricted  word  "forthwith,"  and  tjrnt  a  rea- 
sonable time,  considering  all  the  circum- 
stances of  the  case,  should  constitute  the 
true  rule.  The  reason  given  here  by  the 
plaintifF  for  not  furnishing  the  proof  until 
December  20th  was  the  fact  that  she  had 
been  led  by  the  defendant's  agent  to  sup- 
pose that  the  policy  was  canceled  and  void 
at  the  time  of  the  fire,  and  that  she  bad 
no  other  idea  untU,  on  December  19th,  she 
read  in  some  newspaper  the  rescript  of  this 
court  in  the  case  of  Rosen  v.  Insurance  Co., 
supra,  that  she  at  once  consulted  counsel, 
and  on  the  next  day  her  proof  of  loss  was 
made  and  executed.  The  presiding  justice 
instructed  the  Jury  that  they  might  take 
these  circumstances  Into  consideration,  to- 
gether with  all  the  other  circumstances  of 
the  case  in  reaching  their  conclusion.  In 
this  there  was  no  error.  It  was  a  ques- 
tion of  fact  for  the  Jury  to  determine,  and 
in  deciding  it  they  were  at  liberty  to  consid- 
er all  the  conditions  surrounding  the  assur- 
ed at  the  time  when  she  was  bound  to  act. 

It  is  the  opinion  of  the  court  that  both 
the  Instructions  and  the  verdict  were  cor- 
rect. 

Motion  and  exceptions  overruled. 


RICHARDS  et  al.  v.  NAUDAIN  et  al. 

(Superior  Court  of  Delaware.    New  Castle. 
Nov.  29,  1911.) 

Plkadinq  (S  111*)— Plea  to  thk  Jurisdic- 
tion— Issues. 

The  court,  in  a  suit  against  an  owner  and 
a  contractor  to  obtain  a  mechanic's  lien,  will 
not  try  an  issue  of  fact  presented  by  a  plea  to 
the  jurisdiction,  interposed  by  the  owner,  alleg- 
ing that  the  contract  with  the  contractor  was 
made  by  a  third  person,  who  was  not  the  owner, 
wliicb  may  be  tried  under  the  general  issue. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Dec.  Dig.  {  111.*] 


Action  by  Isaac  Richards  and  others,  late 
trading  as  J.  H.  Richards  &  Co.,  for  the  nse 
of  Jolm  Howard  Richards,  trading  as  J.  IL 
Richards  &  Co.,  against  Arnold  Naudain. 
contractor,  and  Charles  Franklin  McVan^h. 
owner  or  reputed  owner,  to  obtain  a  mechan- 
ic's lien.  Moti<Hi  to  strike  out  plea  to  the 
Jurisdiction  granted. 

Argued  before  BOTCE  and  RICB^  JJ. 

W.  T.  Lynam  and  Frank  L.  Speakman, 
for  plaintiffs.  Philip  Ij.  Garrett,  for  defend- 
ants. 

BOTCE,  J.  (delivering  the  opinion  of  the 
court).  This  is  an  action  to  obtain  a  me- 
chanic's lien.  After  the  filing  of  the  state- 
ment by  the  plaintiffs,  as  required  l>y  the 
statute,  and  the  issuance  of  the  writ,  and 
the  service  and  return  thereof,  Cliarles 
Franklin  McVaugh,  in  his  own  proper  person, 
filed  a  plea  to  the  Jurisdiction  duly  verified, 
based  upon  the  allegation  that  the  plaintiffs 
"furnished  materials  *  *  *  In  pursuance 
of  a  contract  made  with  Arnold  Nandaln,  tbe 
contractor  for  the  said  Charles  Franklin  Mc- 
Vaugh, owner  or  reputed  owner." 

It  Is  admitted  in  said  plea  that  the  said 
McVaugh  was,  and  still  is,  the  owner  in  fee 
of  the  lands,  etc.,  described  in  said  state- 
ment, upon  a  part  or  portion  whereof  the 
house,  etc.,  was  and  is  erected,  but  it  is  aver- 
red that  the  said  McVaugh  hath  not,  and  did 
not  at  any  time  make  any  contract  wtiatso- 
ever  with  the  said  Arnold  Naudaln,  the  other 
defendant,  etc.,  or  with  any  other  person  or 
persons,  for,  concerning,  or  in  any  way  relat- 
ing to  the  erection  of  the  said  house,  etc.,  or 
for,  concerning,  or  in  any  way  or  manner 
relating  to  the  furnishing  of  any  materials 
whatever  therefor,  etc.,  but  that  such  alleged 
contract,  if  any  there  be,  was  made  by  one 
Henry  R.  McVaugh,  who  was  not,  at  any 
time,  and  is  not  now  the  owner  of  tbe  said 
lands,  etc.;  that,  by  reason  thereof,  the  court 
here  hath  not,  and  cannot  ever  acquire  or 
obtain  Jurisdiction  of,  etc.,  for  want  of  any 
owner,  or  any  reputed  owner,  who  made  the 
alleged  contract,  etc. 

No  objection  is  made  to  the  sufficiency  of 
the  plaintiffs'  statement  filed  except  as  we 
hare  shown.  Whether  the  said  allegation, 
contained  in  the  plaintiffs'  statement.  Is,  as 
a  matter  of  fact,  true,  may  be  controverted 
at  tbe  trial  under  the  general  issue  of  non- 
assumpsit,  which.  In  tbe  case  of  Voigtmann 
V.  Wilmington  Trust  Company,  7  Pennewill, 
260,  78  Atl.  920,  was  held  to  be  an  appropri- 
ate plea  in  an  action  to  obtain  a  mechanic's 
lien.  We  do  not  think  the  denial  of  the  said 
allegation  in  the  plaintiffs'  statement  Is  prop- 
erly the  subject  of  a  plea  to  the  Jurisdiction. 
We  decline  to  try  tbe  issue  of  fact  presented 
by  tbe  plea  before  a  Jury  drawn  for  that 
purpose. 

Let  the  motion  be  sustained,  and  the  plea 
stricken  out 
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UNION  TRUST  CO.  OP  MARYLAND  T. 

STATE. 

(Court  of  Appeals  of  Maryland.     June  24, 
1011.) 

1.  STAnnriB    (i    245*)  —  Oonbtrdction— Tax 
IiAwe. 

The  court!  constnie  laws  for  the  ascesB- 
ment  and  collection  of  general  taxes  with  the  ut- 
most liberality  with  a  view  of  upholding  them, 
if  possible. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  I  826;    Dec.  Dig.  f  245.*] 

2.  EVIDE?(CB    \i    83*)  — PBKSUllPTIONi  — PlB- 
FOBUANCE    OF    OFFICIAL  DUTT. 

It  is  presumed  that  public  ofllcen,  in  the 
discharge  of  their  duties,  properly  performed 
them. 

lEd.    Note.— For    other   cases,   see   Evidence, 
Cent.  Dig.  I  105;    Dec.  Dig.  I  83.*] 

S.  Taxation  (|  384»)— Assibsmknt  ahd  Lett 

OF  Taxeb— Statutes— "Levy." 

The  power  of  the  state  tax  commissioner 
conferred  by  Code  Pub.  Gen.  Laws  1904,  art. 
81,  I  150,  requiring  the  commissioner  to  levy 
taxes  on  shares  <^  corporate  stock  and  to  place 
a  valuation  on  corporate  stoclt  for  purposes 
of  assessment,  is  not  affected  by  Laws  1906, 
c  404,  amending  article  81,  i  22.  and  fixing 
a  tax  for  each  $100  for  a  specified  purpose, 
and  directing  the  Comptroller  to  levy  the  taxes 
on  corporate  stock,  since  the  function  of  the 
Comptroller,  under  the  act  of  1906,  is  a  pure- 
ly ministerial  act  fully  performed  when  he 
enters  on  his  books  the  number  of  shares  of 
stock  liable  to  taxation,  the  corporation  the 
stock  of  which  is  taxed,  the  rate  of  taxation, 
and  extends  the  amount  of  the  tax,  and  since 
the  word  "levy"  as  applied  to  taxes  means  in 
some  cases  to  raise  and  exact  by  authoritjr  of 
government  the  amount  of  a  tax  to  be  raised, 
and  in  other  case*  the  word  is  used  with  ref- 
erence to  the  mere  ministerial  act  of  entering 
the  taxes  on  the  tax  book  and  collecting  them 
(quoting  Words  and  Phrases,  vol.  6,  p.  4101). 

[Ed.    Note.— For   other  cases,   see   Taxation, 
Dec.  Dig.  I  384.*] 

4.  Taxation  ({  298*)- Levy  of  Taxes— Lbq- 
ibi.ative  poweb. 

The  Legislature  has  power  to  levy  a  tax 
as  is  done  by  Laws  1906,  c.  404,  levying  a 
tax  of  a  specified  amount  on  each  $100  for  a 
specified  purpose. 

['Ed.   Note.— For   other    cases,    see   Taxation, 
Cent  Dig.  {  471 ;    Dec.  Dig.  }  208.*] 

5.  Taxation    (|   384*)  —  Cobporatx  Stock- 
Statutes. 

The  tax  on  corporate  stock,  imposed  by 
Code  Pub.  Gen,  Laws  1904.  art.  81,  I  150, 
requiring  corporations  to  report  annually  to 
the  state  tax  commissioner  the  number  of  shares 
of  stock  and  the  par  value  thereof,  with  such 
information  as  may  be  required  by  the  com- 
missioner, and  requiring  the  commissioner  to 
assess  the  shares  as  of  January  1st  and  levy 
the  state  taxes  prescribed  by  law  thereon,  is  a 
tax  against  the  owners  of  the  stock,  within  the 
requirement  that  it  shall  be  assessed  to  the 
owner  in  the  county  or  city  in  this  state  where 
he  resides ;  the  corporation  being  the  medium 
through  which  the  tax  is  collected. 

[Ed.    Note.— For   other  cases,    see   Taxation, 
Dec.  Dig.  i  384.*] 

0.  Taxation  ({  384*)— Shakes  of  Cobfobate 
Stock— Assessment- Validity. 

Under  Code  Pub.  Gen.  Laws  1904,  art.  81, 
f   150,   providing   that   the  state  tax   commi»- 


■loner  shall  annually  by  the  15tb  day  of  May 
assess  corporate  stock  as  of  the  1st  day  of  Jan- 
uary preceding,  and  under  the  statute  requir- 
ing the  commissioner  to  certify  on  May  15th 
the  valuation  placed  on  corporate  stock,  with- 
out imposing  any  penalty  for  a  failure  to  com- 
plete tile  certification  within  the  time  desig- 
nated, an  assessment  of  corporate  stock  is  not 
void  merely  because  it  was  not  certified  until 
May  17th;  the  statute  being  directory  merely. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  !  384.*] 

7.  Taxation    (g  384*)  —  Cobpobations— Lia- 

biutt. 

Code  Pub.  (3en.  Laws  1904.  art  81,  f 
150,  requiring  corporations  to  report  annually 
to  the  state  tax  commissioner  the  par  value  of 
the  corporate  stock,  and  requiring  the  com- 
missioner to  assess  the  stock  as  of  January 
Ist,  fixes  January  1st  of  each  year  as  the  time 
at  which  the  valuation  of  stock  shall  be  de- 
termined, and  a  bona  fide  reduction  of  cor- 
porate stock  on  February  25th  does  not  pre- 
vent a  tax,  levied  in  May,  on  the  valuation  of 
the  stock  as  it  existed  on  January  1st,  and  the 
corporation,  after  making  such  reduction  of 
stock  and  paying  to  the  stockholders  the  amount 
of  the  reduction,  may_  not  complain  of  the  tax 
on  the  stock  as  it  existed  before  reduction  be- 
cause it  should  have  retained  a  sufficient 
amount  to  pay  the  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  384.*] 

Appeal  from  Superior  Coart  of  Baltimore 
CSty;  James  P.  Gorter,  Judge. 

Action  by  the  State  of  Maryland  againit 
tbe  UnloD  Trust  Company  of  Maryland. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  BOTD,  G.  J„  and  BRISCOE, 
PATTISON,  UBNER,  and  STOCKBRIDGE, 
JJ. 

X  Wallace  Bryan  and  Charles  El  Fink, 
for  appellant  James  M.  Munroe,  for  the 
State. 

STOCKBRIDGE,- J.  This  Is  a  snlt  brought 
In  the  name  of  tbe  state  of  Maryland,  in 
accordance  with  the  provisions  of  section  152 
of  article  81  of  tbe  Code  of  Public  General 
Laws  of  1904,  against  the  Union  Trust  Com- 
pany of  Maryland  to  recover  tbe  amount  of 
tbe  state  tax  on  20,000  shares  of  tbe  capital 
stock  of  that  corporation  for  tbe  year  1907. 

The  material  facta  are  as  follows:  On 
January  11,  1907,  tbe  Union  Trust  Company 
of  Maryland,  by  Richard  D.  Sellman,  Ita 
treasurer,  filed  with  the  state  tax  commis- 
sioner the  report  required  to  be  made  by 
section  150  of  article  81,  and  on  January  22d 
of  the  same  year  tbe  tax  commissioner  placed 
tbe  valuation  upon  the  stock  of  $49.50  per 
share,  gross,  or  with  the  deduction  claimed 
by  the  company  and  allowed  by  the  tax  com- 
missioner, of  $17.66  per  share  net,  as  tbe 
valuation  of  the  stock  of  the  company  for  the 
purposes  of  taxation.  On  some  date  be- 
tween January  11th  and  22d  entries  were 
made  in  a  book  In  the  state  tax  commis- 
sioner's office,  known  as  the  "book  of  division 
of  stock,"  and  in  this  was  set  out  the  number 
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of  sbares  liable  to  taxation  in  Baltimore 
City  and  in  each  of  the  counties.  And  on  or 
about  the  same  date  tlie  appeal  tax  court  of 
Baltimore  City  and  the  county  commissioners 
in  the  several  counties  were  notlQed  of  the 
valuation  placed  upon  the  shares  of  the  stock 
of  this  coriioration.  In  a  letter  from  the  tax 
commissioner  to  one  of  the  counsel  of  the 
company  appears  the  statement  that  the  levy 
of  the  tax  was  made  by  him  (the  state  tax 
commissioner)  and  certified  to  the  Comptrol- 
ler on  the  17th  of  May,  1907,  and  by  the  cer- 
tificate of  the  state  tax  commissioner  it  ap- 
pears that  on  the  17th  of  May,  1907,  the  tax 
commissioner  certified  to  the  Comptroller  the 
assessment  of  this  stock.  From  the  valu- 
ation of  the  state  tax  commissioner  an  appeal 
was  taken  under  the  provisions  of  section  162 
of  article  81,  and  the  valuation  of  the  state 
tax  commissioner  confirmed.  On  February 
25,  1907,  the  Union  Trust  Company  reduced 
its  outstanding  stock  from  20,000  to  10,000 
shares,  and  paid  oCT,  liquidated,  and  retired 
10,000  shares,  at  a  valuation  of  $66  per  share, 
and  on  the  16th  of  April,  1907,  notified  the 
state  tax  commissioner  of  such  reduction  in 
its  capital  sto<dc. 

The  record  in  this  case  shows  several 
demurrers,  and  at  the  trial  the  plalntilF 
offered  6.  and  the  defendant  22,  prayers,  of 
which  the  court  granted  the  plaintiffs  first, 
second,  fifth,  and  sixth,  and  refused  all  of 
the  other  prayers.  The  questions  raised  by 
the  demurrers  were  all  substantially  raised 
under  one  or  another  of  the  prayers. 

In  the  view  which  the  court  takes  of  this 
case,  it  is  unnecessary  to  consider  in  detail 
the  several  rulings  on  the  demurrers  and 
upon  the  prayers,  as  they  all  involve  one  or 
another  of  four  propositions  of  law,  viz.:  (1) 
That  the  taxes  upon  this  stock  were  levied 
by  the  state  tax  commissioner,  and  not  by 
the  Comptroller  of  the  State,  and  the  levy 
was  therefore  void;  (2)  that  the  assessment 
Is  void  because  it  was  an  assessment  made 
against  the  company  and  not  against  the 
owners  of  the  stock;  (3)  because  it  was  not 
certified  by  the  state  tax  commissioner  to 
the  Comptroller  until  May  17,  1907,  two  days 
after  the  date  named  in  the  statute;  and  (4) 
because  at  most  the  state  can  recover  taxes 
upon  only  10,000  of  the  20,000  shares  of  stock 
which  were  Issued  by  the  company. 

[1]  It  Is  proper  to  say  in  limine  that  laws 
for  the  assessment  and  collection  of  general 
taxes  are  construed  with  the  utmost  liberali- 
ty (Turpin  V.  Lemmon,  187  U.  S.  58,  23  Sup. 
Ct  20,  47  L.  Ed.  70);  that  the  construction 
Is  not  to  be  a  critical  one  with  a  view  to 
defeat  the  enactment,  bat  a  liberal  interpre- 
tation so  as  to  uphold  It,  if  possible  (Mc- 
Sherry,  C.  J.,  In  Monticello  Co.  v.  Baltimore 
City,  90  Md.  416,  45  Atl.  210;  Am.  Coal  Co. 
v.  Co.  Com'rs,  59  Md.  185). 

[2]  And  no  authority  is  needed  for  the 
proposition  that  the  acts  of  a  public  officer 
in  the  discbarge  of  his  duties  are  entitled  to 


the  presumption  of  having  been   eorrectly 
performed. 

[3]  1.  By  the  provisions  of  section  150  of 
article  81  It  is  made  the  duty  of  the  state 
tax  commissioner  to  make  the  levy  upon 
shares  of  stock  of  corporations  as  of  the  lat 
day  of  January  preceding,  and  the  conten- 
tion of  the  trust  company  In  the  present  case 
is  that  that  was  what  was  done  with  regard 
to  this  stock,  although  by  chapter  404  of  the 
Acts  of  1906,  the  duty  of  levying  the  state 
taxes  was   imposed   upon  the  Comptroller. 

In  passing  it  Is  to  be  observed  that  the  act 
of  1906  was  not  In  terms  an  amendment  of 
section  160,  but  of  section  22  of  article  81. 
and  therefore  It  may  be  claimed  that  there 
were  two  sections  of  the  Code,  each  of 
which  gave  the  authority  to  levy  the  tax  bnt 
gave  it  to  diflterent  officials.  To  this  objec- 
tion the  answer  is  clear  and  complete.  lo 
the  first  place  some  confusion  arises  oat  of 
the  use  of  the  word  "levy."  "The  word  levy 
has  different  meanings  according  to  the  ob- 
ject to  which  It  is  applied.  As  applied  to 
taxes  it  sometimes  means  to  raise  and  exact 
by  authority  of  govemmmt  or  to  determine 
by  vote  the  amount  of  tax  to  be  raised.  It 
Is  In  this  sense  that  towns  and  cities  levy 
taxes;  in  other  cases  it  is  used  with  refer- 
ence to  the  mere  ministerial  or  executive 
act  of  entering  them  on  the  tax  book  and 
collecting  them."  5  Words  &  Phrases,  p. 
4101,  citing  State  v.  Lakeside  Land  Co.,  71 
Minn.  283,  73  N.  W.  970.  See,  also.  So.  R.  W. 
V.  Kay,  62  S.  C.  28,  89  S.  E.  785. 

The  act  of  1906  in  terms  fixed  the  amount 
per  hundred  dollars  to  be  Imposed  by  way 
of  tax.  This  of  itself  constituted  a  legisla- 
tive levy  of  the  tax,  bnt  that  levy  needed  to 
complete  It  the  entry  upon  the  book  of  the 
State  Comptroller.  The  act  of  1906  vested 
no  power  in  the  Comptroller  to  determine 
the  amount  or  rate  of  the  tax,  ntitbo:  did 
it  give  him  any  function  to  perform  in  tbe 
way  of  valuing  the  stock,  that  In  assessing 
or  determining  the  value  of  it  for  purposes 
of  taxation.  Tbe  function  of  the  Comptroller 
under  the  act  of  1906  was  therefore  a  pnie- 
ly  ministerial  act,  and  was  fully  performed 
when  he  entered  upon  his  books  the  number 
of  shares  of  stock  liable  to  taxation,  tbe 
corporation  tbe  stock  of  which  was  taxed, 
the  rate  of  taxation,  and  extended  the 
amount  of  the  tax.  This  apparently  was  also 
done  by  the  state  tax  commissioner  under 
the  authority  of  section  150,  but  it  was  none 
tbe  less  done  by  the  State  Comptroller  when 
he  made  bis  entries,  and  the  fact  that  similar 
action  was  taken  by  two  separate  officials, 
identical  in  its  nature,  and  each  acting  under 
express  provisions  of  law,  though  one  or  the 
other  of  them  may  have  been  superfinoos, 
cannot  be  regarded  as  Invalidating  the  tax. 
Clark  Dist  Co.  v.  Cumberland,  95  Md.  476^ 
52  Atl.  661. 

[4]  Nor  can  tbe  fact,  as  in  this  case,  that 
the  Legislature  has  made  the  levy  Itself  be 
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a  ground  of  objection.  Such  a  power  Is  dis- 
tinctly within  the  province  of  the  Legisla- 
ture, and  the  fact  that  It  may  be  delegated, 
either  In  whole  or  In  part,  does  not  destroy 
the  validity  of  the  act,  but  such  del^atlon 
may  be,  and  sometimes  is,  made  because  the 
power  can  In  such  manner  be  more  conven- 
iently exercised.  State* v.  Hayhew,  2  GUI 
49a 

[t]  2.  The  second  ground  of  Objection  is  the 
assumption  that  the  tax  sought  to  be  collect- 
ed in  this  suit  is  a  tax  levied  upon  the  com- 
pany, and  not  one  where  the  stock  was  val- 
ued and  assessed  to  the  owners  thereof  in 
the  county  or  dty  In  which  the  owners  re- 
spectively resided.  Upon  this  branch  of  the 
case  it  is  to  be  noted,  first,  that  there  is  no 
requirement  exacted  by  section  150  of  article 
81  that  the  official  of  the  corporation  shall 
return  to  the  state  tax  commissioner  a  list 
of  the  stockholders  therein,  only  of  the  num- 
ber of  shares  of  capital  stock.  The  require- 
ment of  the  list  of  stockholders  appears  in 
section  156,  and  such  list  is  to  be  made  in  an 
entirely  separate  return,  required  from  the 
officers  of  a  corporation,  to  the  appeal  tax 
court  of  Baltimore  City,  the  county  commis- 
sioners of  a  county,  or  the  city  clerk  of  an 
incorporated  town  or  village.  Most  of  the 
cases  which  have  heretofore  been  before 
this  court  have  been  cases  where  it  was 
sought  to  recover  county  or  municipal  taxes, 
and,  in  one  or  two  of  them,  with  the  state 
taxes  added.  In  the  present  case  there  is  no 
attempt  to  require  payment  by  the  trust  com- 
pany of  any  local  or  municipal  taxes,  only 
of  the  taxes  due  to  the  state  of  Maryland, 
and  for  that  reason,  the  corporation  being 
created  by  law  the  agent  of  the  state  for 
the  collection  of  taxes  upon  the  shares  of  Its 
capital  stock,  it  was  sufficient,  as  between 
the  state's  officers  and  those  from  whom  the 
tax  was  due,  for  the  state  to  look  solely  to 
the  corporation;  but  this  Is  very  far  from 
being  a  tax  upon  the  corporation.  It  has 
been  repeatedly  held  by  this  court  that  the 
tax  upon  the  capital  stock  is  not  a  tax  upon 
the  corporation,  but  upon  the  owners  of  that 
stock;  the  corporation  being  made  the  medi- 
um through  which  the  tax  is  collected.  This 
is  in  strict  accord  and  analogy  with  the  case 
of  Monticello  C!o.  v.  Baltimore  City,  90  Md. 
416,  45  Atl.  210,  in  which  McSherry,  0.  J., 
in  speaking  of  the  distilled  spirits  there 
sooght  to  be  taxed  in  the  hands  of  the  ware- 
houseman, says:  "Though  the  language  em- 
ployed, like  that  used  in  many  other  assess- 
ment laws.  If  read  literally  would  indicate 
nn  intention  to  impose  the  tax  on  the  prop- 
erty and  not  on  the  owner  of  It,  that  is  not 
its  meaning  when  considered  in  connection 
with  the  settled  policy  of  Maryland,  as  an- 
nounced in  the  Declaration  of  Rights.  We 
bold  then  that  the  tax  Is  upon  the  owner  of 
the  spirits  and  not  specifically  upon  the  spir- 
its." See,  also,  Am.  €k>al  v.  Ca  C!om'rs  Al- 
legany Co.,  69  Md.  186. 


[I]  3.  By  flection  160  of  article  Slit  Is  pro- 
vided that  "the  commissioners  shall  annually 
by  the  fifteenth  day  of  May  in  each  year, 
assess  the  shares  as  hereinafter  provided, 
as  of  the  first  day  of  Janviary  preceding," 
and  this  valuation  he  certifies  to  the  Comp- 
troller. The  objection  now  made  is  that  the 
assessment  is  void,  not  because  it  was  not 
made  before  the  15th  day  of  May,  but  be- 
cause it  was  not  certified  to  the  Comptroller 
until  the  17th  of  May.  But  the  statute  no- 
where says  that  the  certification  shall  be  in 
aU  respects  completed  by  the  date  named, 
nor  Is  any  penalty  Imposed  for  a  failure  to 
complete  within  the  time.  So  far  as  any- 
thing appears  from  the  record,  the  valuation 
or  assessment  of  this  stock  for  the  purposes 
of  taxation  was  made  not  later  than  the  22d 
of  January,  and  if  it  be  assumed  that  the 
certification  to  the  Comptroller  was  required 
to  be  before  the  16th  of  May,  and  that  it 
was  not  in  fact  done  until  two  days  later,  in 
view  of  the  language  of  the  statute  it  would 
come  directly  within  the  ruling  as  announced 
by  Judge  Alvey,  in  State  v.  Co.  Coumilssion- 
ers  of  Balto.  Co.,  29  Md.  622,  that  'in  the 
construction  of  statutes  they  are,  in  respect 
to  time,  to  be  regarded  as  directory  merely, 
unless  from  the  nature  of  the  act  to  be  per- 
formed, or  the  language  employed  in  the 
statute,  it  plainly  appears  that  the  designa- 
tion of  time  was  Intended  as  a  limitation  of 
power  of  the  officer."  And  such  does  not  ap- 
pear in  this  case. 

[7]  4.  The  fourth  ground  of  objection  Is 
that,  even  if  the  tax  be  not  void  in  toto  for 
any  of  the  reasons  already  mentioned,  never- 
theless, inasmuch  as  the  capital  stock  of  the 
trust  company  had  been  reduced  from  20,000 
to  10,000  shares  in  the  month  of  February, 
and  before  the  time  when  the  levy  was  or 
might  be  supposed  to  have  been  completed, 
the  tax  can  now  l>e  collected  from  the  trust 
company  only  upon  the  10,000  shares  of  re- 
duced capital  stock.  By  the  agreed  state- 
ment of  facts  the  outstanding  capital  stock 
on  the  Ist  day  of  January,  1907,  was  20,000 
shares.  The  reduction  took  place  on  Febru- 
ary 26th,  and  the  shareholders  of  the  stock 
80  retired  were  paid  $66  per  share  out  of  the 
capital  and  accumulated  surplus  of  the  com- 
pany. There  is  no  question  of  the  bona  fides 
of  this  reduction,  and  that  It  was  not  done 
for  any  purpose  of  evading  taxation.  The 
sole  question  is  whether  the  company  is  to 
pay  as  collector  for  the  state  upon  the  num- 
ber of  shares  as  they  were  at  the  beginning 
of  the  year,  or  as  they  were  after  the  action 
of  February  25th  had  been  taken.  As  the 
law  formerly  stood,  there  was  quite  a  range 
of  time  within  which  a  corporation  might 
select  such  date  as  it  saw  fit  for  making  up 
the  statement  and  its  return  to  the  state  tax 
commissioner  for  the  purpose  of  the  valua- 
tion of  its  capital  stock.  That  fact  Invited 
and  resulted  In  considerable  Juggling  of  fig- 
ures, and  tended  to  produce  inequality  in 
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the  administration  of  the  law.  Accordingly, 
the  present  statute  was  passed,  by  which 
the  Ist  day  of  January  of  each  calendar 
year  was  fixed  as  the  time  as  of  which  all 
such  returns  were  to  be  made,  and  the  valu- 
ation of  the  stock  determined,  and  such  leg- 
islation has  been  repeatedly  sustained  In 
this  court  Hopkins  v.  Van  Wyck,  80  Md. 
15,  30  Atl.  556;  Skinner  Dry  Dock  Co.  t.  M. 
&  G.  C.  of  Baltimore,  96  Md.  43,  53  Atl.  416. 
It  must  be  regarded  therefore  as  settled  in 
this  state  that,  for  the  purpose  of  the  taxa- 
tion of  the  capital  stock  of  a  corporation, 
January  1st  Is  to  be  taken  as  the  date  with 
regard  to  which  all  elements  are  to  be  report- 
ed, considered,  and  established,  conclusive 
alike  upon  the  state  and  the  corporation. 
The  same  rule  has  been  upheld  In  this  court 
with  regard  to  local  taxation  In  the  dty  of 
Baltimore,  both  In  the  Skinner  Case,  supra, 
and  In  the  case  of  Hamburger  t.  M.  &  C.  C. 
of  Baltimore,  106  Md.  479,  68  Atl.  23.  But 
the  suggestion  is  now  made  that,  while  con- 
clusive in  some  respects,  it  is  not  conclusive 
as  to  the  quantum  of  stock.  This  is  a  dis- 
tinction in  which  the  court  cannot  agree; 
any  other  rule  than  some  fixed,  definite  date 
could  only  result  In  endless  confusion,  and 
no  case  better  Illustrates  this  than  the  case 
at  bar.  Since  taxation  upon  the  capital 
stock  of  a  corporation  Is  a  taxation  upon  the 
owner,  and  not  upon  the  corporation,  It  then 
becomes  necessary,  in  order  to  make  a  prop- 
er apportionment  of  the  tax  between  the  dty 
and  the  several  counties,  to  show  the  resi- 
dence of  each  stockholder.  When  a  reduc- 
tion of  stock  takes  place,  it  may  be  a  uni- 
form, proportional  reduction  of  each  stock- 
holder, or  it  may  be  a  surrender  of  all  the 
shares  of  one  stockholder,  and  none  by  an- 
other, or  any  variation  between  these  two 
extremes.  This  then  becomes  as  Important 
an  element  as  does  the  fact  of  reduction  it- 
self, and  any  departure  from  the  date  fixed 
by  the  statute  would  result  in  a  virtual  set- 
ting aside  of  the  statute  by  the  court,  and 
the  creation  of  confusion.  The  statute,  as  it 
stands,  operates  Impartially.  If  at  the  meet- 
ing of  the  stockholders  of  the  trust  company 
on  February  25th  there  bad  been  an  increase 
instead  of  a  reduction  of  the  capital  stock, 
the  amount  of  that  Increase,  since  it  was 
not  In  existence  on  January  1st,  would  not 
and  could  not  have  been  liable  to  taxation 
during  the  year  of  1907. 

It  was  urged  in  argument  and  upon  the 
brief  that  this  stock  should  be  treated  as  If 
it 'had  never  been  issued.  If  that  had  been 
the  case,  it  would  not  have  been  liable  to 
taxation.  This  company  as  originally  in- 
corporated was  authorized  to  issue  40,000 
shares  of  stock.  It  did  in  fact  Issue  but 
20,000,  and  20,000  was  the  total  number  up- 
on which  it  had  paid  taxes,  and  that  action 
was  right  and  proper.  Consumers'  Ice  Co.  v. 
State,  82  Md.  182,  83  AU.  427.  By  the  report 
of  the  treasurer  of  the  company  there  was 


Issued  and  outstanding  on  the  lat  day  of 
January,  1907,  20,000  shares  of  its  caplt.il 
stock.  The  duty  of  the  state  tax  comiui->- 
sioner  with  regards  to  it  was  perfectly  plain. 
He  was  to  value  the  20,000  shares,  not  a  por- 
tion of  them;  that  necessarily  follows  from 
the  language  of  this  court  in  Skinner  Case, 
supra,  and  also  M.  &  C.  C.  of  Balto.  v.  Ches- 
ter S.  S.  Co.,  103  Md.  400.  63  Atl.  810.  where 
this  court  in  effect  said  that  the  only  infor- 
mation which  the  tax  commissioner  conid 
have  in  an  authentic  way  is  as  of  Jannaiy 
1st,  and  that  his  certification  must  necessari- 
ly have  reference  to  that  date.  But  it  is 
further  objected  that  since  the  company  has 
paid  off  10,000  shares  of  its  stock,  if  the  tax 
be  now  collected,  it  will  amount  either  to 
levying  the  tax  upon  the  present  holders  of 
the  stock,  or  levying  it  directly  upon  the  com- 
pany. The  answer  to  this  Is  perfectly  sim- 
ple. The  trust  company  knew  on  Febmarr 
25th  that  it  had  made  a  return  to  the  state 
tax  commissioner  of  20,000  shares  of  stock. 
It  further  knew  that  that  stock  was  subje-t 
to  taxation,  and  that  the  company  was  tbe 
agent  of  the  state  for  collecting  that  tax. 
It  was  therefore  its  plain  duty  when  it  paid 
off  the  stockholders  and  retired  10,000  shares 
to  have  retained  from  each  one  a  sufficienc 
amount  to  have  paid  the  tax,  and  It  cannut 
now  set  up  its  own  voluntary  act  of  the  par- 
ment-out  of  the  money,  as  a  ground  to  de- 
feat a  suit  upon  the  part  of  the  state,  brought 
in  accordance  with  the  statute,  and  based 
upon  the  sworn  return  of  the  corporation. 
Much  reliance  was  placed  by  the  appellant 
upon  the  case  of  State  v.  Safe  Deposit  Co., 
86  Md.  581,  39  Atl.  523 ;  but  It  is  diOicalt  to 
discover  any  analogy  between  that  case  and 
the  present  There  the  suit  was  not  against 
the  corporation  wliich  was  by  operation  of 
law  the  agent  of  the  state  for  the  collection 
of  the  tax  due  by  the  stockholders,  but  was 
against  the  trustee  of  an  insolvent  corpora- 
tion for  a  preference  in  the  distribution  of 
the  assets  of  the  insolvent  corporation,  and 
the  question  there  presented  was  not  the  lia- 
bility of  the  state's  agent  to  the  state,  but 
iphen  did  the  taxes  on  the  stock  of  the  insol- 
vent corporation  become  due,  so  that  the 
claim  of  the  state  might  properly  be  con!4<l- 
ered  a  lien  against  the  fimd  arising  from  tbe 
assets  of  the  insolvent,  and  as  such  entitled 
to  preference;  and  this  was  Bubstantially 
the  same  question  which  was  involved  in 
the  cases  of  Boston  v.  Beal  (C.  C.)  51  Fed. 
306,  and  Stapylton  v.  Tbaggard,  91  Fed.  93, 
33  C'C.  A.  353,  and  in  both  of  wUdi  the  de- 
termination of  the  court  was  in  line  with  the 
decision  of  this  court  in  the  case  of  tlie  cit; 
against  the  Safe  I>epo8it  Company,  supra. 

No  prejudicial  erroi;  la  therefore  perceived 
in  the  rulings  of  the  lower  court,  and  ttie 
judgment  appealed  from  will  be  affirmed. 

Judgment  afllrmed;  ooata  to  be  paid  by  tlie 
appellant 
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TURNER  ▼.  EGAN. 

(Court  of  Appeals  of  Maryland.     June  22, 
1011.) 

1.  Appeal  and  Ebxob  (|  lOOS*)— Rxvibw  or 
EviDEKCB— Action  Tbied  to  Court. 

Where  a  case  has  been  Bubmitted  to  the 
court  without  a  jury,  the  court  on  appeal  will 
only  review  the  decision  on  questions  of  law 
and  will  not  examin*  the  facts  to  ascertain 
whether  the  6ndings  are  correct  or  whether  the 
facts  found  are  sufficient  to  support  the  judg- 
ment. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3955-3069;  Dec.  Dig.  { 
1008.*] 

2.  CONTBACTS  (I  305*)— Heatino  Machikxbt 
—I  nstaixation— Acceptance. 

Where,  after  the  installation  of  a  heating 
plant  was  completed,  defendant  accepted  it, 
plaintiff  was  then  entitled  to  recover  therefor, 
though  the  work  was  not  done  in  strict  con- 
formity to  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8S  1467-1476 ;   Dec.  Dig.  $  306.»] 

3.  Tkial  (I  886*)  —  Inbtbdction  —  Applica- 
bility TO  Evidence. 

In  an  action  for  the  value  of  a  beating 
plant  which  defendant  claimed  was  not  install- 
ed in  conformity  to  contract,  a  prayer,  limit- 
ing the  court  in  passinp;  on  the  question  of  its 
performance  to  a  consideration  of  defendant's 
evidence  therein,  and  assuming  facts  unsup- 
ported by  the  evidence,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  901.  902;   Dec.  Dig.  |  386.*] 

4.  WOBK    AND    LaBOB    (|    12*)— SPECIAL    COH- 

tbact— Nonpebfobmance. 

In  an  action  for  work  done  and  materials 
furnished  under  special  contract  to  do  the  work 
in  a  special  manner,  a  prayer  that  plaintiff 
could  not  recover  unless  he  showed  that  the 
special  contract  had  been  fully-  executed  and 
completed,  and,  as  it  appeared  by  plaintiff's 
own  testimony  that  the  contract  had  not  been 
fully  executed  through  no  fault  of  defendant, 
be  could  not  recover,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  $  27;    Dec.  Dig.  8  12.*] 

5.  Tbial  (8  386*)— Request  to  Chabge— Ik- 
DEBTEON'Ess— Statement  of  Pbeuises. 

In  an  action  for  work,  labor,  and  materials 
in  installing  a  heating  plant  under  a  special 
contract  which  defendant  claimed  plaintiff  had 
not  fully  performed,  a  prayer,  that  the  court 
in  arriving  at  a  verdict  should  allow  defendant 
an  amount  equal  to  the  amount  necessary  to 
put  the  plant  in  the  condition  called  for  by 
the  contract,  was  properly  refused  as  assum- 
ing that  defendant  was  entitled  to  recover  such 
an  amount  without  hypothesizing  the  facts  on 
which  it  was  based. 

[Ed.  Note. — For  other  rases,  aee  Trial,  Cent 
Dig.   SJ  901,  902;    Dec.  Dig.  8  380.*] 

6.  Tbial   (J  386*)  —  Request   to   Chabge  — 

ITORK. 

In  an  action  for  work,  labor,  and  mate- 
rials in  installing  a  heating  plant  which  de- 
fendant claimed  did  not  comply  with  the  con- 
tract, defendant  prayed  that  the  court  in  ar- 
riving at  a  verdict  should  consider  damages 
caused  defendant  by  plaintiff's  delay,  damages 
due  to  plaintiff's  failure  to  complete  the  con- 
tract, and  should  allow  defendant  the  cost  nec- 
essary to  make  the  plant  "first  class"  as  call- 
ed for  in  the  contract,  and  if  the  court  found 
further  that  defendant  bad  made  himself  re- 
sponsible for  $400  to  a  materialman  who  sup- 
plied the  materials  to  be  used  by  plaintiff  m 


performing  the  contract  with  plaintilTs  con- 
sent, then  plaintiff  had  no  claim  for  such 
amount,  and  the  court's  verdict  must  be  for  the 
defendant  unless  plaintiff  proved  an  excess  of 
work  and  labor  over  and  above  the  loss  and 
injury  suffered  by  defendant  from  plaintiff's 
acts.  Held  properly  refused  as  too  general 
and  as  assuming  facts  instead  of  submitting 
them  to  the  court  sitting  as  a  jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  901,  902;    Dec.  Dig.  8  386.*] 

7.  Tbial   (8  386*)  —  Request  fob   Instbuc- 
tions— FOBM. 

A  reauest  for  prayer  that  from  the  evi- 
dence in  the  case  the  contract  price  was  not  to 
be  paid  nntil  the  plant  contracted  for  was 
completed  in  accordance  with  the  contract,  and 
therefore  the  verdict  must  be  for  defendant, 
was  properly  refused  as  too  general. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  88  901,  902;    Dec  Dig.  8  386.*] 

8.  Appeal  and  Ebbob  (8  633*)— Dismissal— 
Grounds— Printing  Record— Payment. 

An  appeal  would  not  be  dismissed  for  ap- 
pellant's failure  to  pay  the  cost  of  printing 
the  record  within  10  days  from  the  receipt 
of  the  statement  of  costs  from  the  clerk  as  re- 
quired by  rule  34  (80  Atl.  xii),  where  the  rec- 
ord was  in  fact  printed  and  ready  when  the 
cause  was  called  for  argument 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  2772-2774;  Dec.  Dig.  i 
633.*] 

Appeal  from  Baltimore  City  Court;  Thos. 
Ireland  Elliott,  Jndge. 

Action  by  Edgar  P.  Egan,  trading  as  St. 
Paul  Plumbing  &  Heating  Company,  against 
Dr.  John  Turner.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  following  are  the  appellant's  flre  pray- 
ers referred  to  in  the  opinion : 

"(1)  If  the  court  finds  from  tbe  evidence 
that  the  defendant  contracted  with  the  plain- 
tiff for  a  beating  plant  to  be  installed  in  bis 
house  at  1814  North  Charles  street,  'The  Job 
as  a  whole  is  to  be  put  up  in  a  first-class 
manner  free  from  leaks  or  defects  of  any 
kind,  tested  with  fire  In  same  and  left  In 
first-class  working  order  ready  for  use,'  for 
$700,  and  further  find  that  said  work  was 
never  completed  and  that  work  done  by  the 
plaintiffs  was  not  done  In  a  first-class  and 
skilled  manner,  and  that  said  plant  is  not 
now  in  first-class  condition  as  called  for  by 
the  contract,  thereby  causing  the  defendant 
greater  loss  and  Injury  than  the  amount  of 
work  so  done,  then  the  verdict  must  be  for 
the  defendant,  in  such  amount  as  said  dam- 
ages exceed  the  contract  price.    (Refused.) 

"(2)  That  under  the  pleadings  in  this  case 
it  Is  incumbent  on  the  plaintiff  to  prove  that 
the  special  contract  mentioned  in  evidence 
has  been  fully  executed  and  completed  by 
tlie ,  plaintiff,  and  that  it  appears  by  the 
plaintilTs  testimony  that  said  contract  is  nut 
fully  executed  and  complete,  but  through  no 
fault  of  the  defendant,  and  therefore  the 
verdict  must  be  for  the  defendant.  (Re- 
fused.) 

"(3)  The  court  In  arriving  at  its  verdict 
Is  to  allow  the  defendant  an  amount  equal 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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the  amount  necessary  to  pnt  said  heating 
plant  In  the  condition  called  for  by  the  c6n- 
tract.    (Refused.) 

"(4)  That  In  arrlTlng  at  its  verdict  the 
court  must  take  Into  consideration:  First, 
damages  caused  the  defendant  due  to  the 
delay  on  the  part  of  the  plaintltF;  second, 
damages  occasioned  the  defendant  due  to 
the  failure  of  the  plaintMC  to  complete  said 
contract;  third,  allow  the  defoidant  the 
cost  necessary  to  make  said  plant  'first  class' 
as  called  for  in  the  said  contract.  And  then 
if  the  court  further  find  that  the  defoidant 
has  made  himself  responsible  for  $400  to 
Olore  Supply  Company,  who  supplied  the 
materials  to  be  used  on  this  contract,  at  the 
suggestion  and  the  consent  of  the  plaintiffs, 
then  said  plaintiffs  bare  no  claim  against 
this  defendant  for  said  amount  so  assigned, 
and  its  verdict  must  be  for  the  defendant 
unless  the  plaintiffs  prove  an  excess  of  work 
and  labor  over  and  above  the  loss  and  in- 
Jury  suffered  by  the  defendant  by  the  acts 
of  the  plaintiff.    (Refused.) 

"(6)  That  from  the  evidence  in  the  case 
the  contract  price  was  not  to  be  paid  until 
the  plant  was  completed  in  accordance  with 
the  contract,  and  therefore  the  verdict  must 
be  for  the  defendant.    (Refused.)" 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCB,  BURKE,  URNER,  and  STOCK- 
BRIDGE,  JJ. 

J.  Marsh  Matthews,  for  appellant  Frank 
DriscoU,  for  appellee. 

BRISCOE,  J.  This  ia  an  action  of  as- 
sumpsit, brought  by  the  appellee  against  the 
appellant,  in  the  Baltimore  City  court,  to 
recover  for  the  installing  and  furnishing  of 
a  low-pressure  steam  heating  plant,  on  the 
premises  of  the  appellant,  No.  1814  North 
Charles  street,  Baltimore,  according  to  an 
agreement  between  the  parties.  The  dec^ 
laration  contains  the  common  counts,  and 
with  it  was  filed  and  attached  thereto  an 
agreement  in  writing,  and  an  account,  show- 
ing the  contract  price,  for  the  work  to  be 
done  at  the  sum  of  |700.  The  case  was  sub- 
mitted to  the  court  without  a  Jury,  and  was 
tried  upon  Issues  Joined,  on  the  pleas  of 
never  indebted  and  never  promised  as  alleg- 
ed, and  from  a  Judgment  in  favor  of  the 
plaintiff  the  defendant  has  appealed. 

At  the  close  of  the  testimony,  the  case 
was  submitted,  on  the  part  of  the  plaintiff, 
without  argument  or  instructions.  The  de- 
fendant at  the  trial  presented  five  prayers, 
to  the  rejection  of  which. an  exception  was 
taken.  The  rulings  of  the  court,  upon  these 
prayers,  present  the  questions  of  law  open 
for  review  on  this  appeal. 

The  evidence,  upon  the  part  of  the  plain- 
tiff as  set  out  in  the  record,  tended  to  prove 
that  the  work  contracted  for  was  in  fact  com- 
pleted and  performed  according  to  the  spe- 
cial contract  and  was  accepted  by  the  de- 
fendant, that  upon  the  completion  of  the 
work  the  defendant  admitted  it  was  a  saft- 


isfactory  Job,  accepted  It,  and  accepted  an 
order  from  the  plaintiff  to  the  Glore  Supply 
Company  for  $400  payable  on  the  3d  day  of 
January,  1910,  for  the  boiler  and  radiators 
supplied  for  the  plant,  and  in  part  paymem 
of  the  contract  price,  for  Installing  the  heat- 
ing plant. 

The  defendant  offered  evidence  to  show 
that  the  work  was  not  done  in  a  Bkillfnl 
manner,  as  agreed  upon,  and  was  never  com- 
pleted In  accordance  with  the  contract,  and 
that  the  plant  did  not  answer  the  pniroee 
for  which  it  was  installed. 

[1]  So  far  as  the  Judgment  in  this  caae 
rests  upon  the  facts  as  deduced  from  the 
evidence  presented  in  the  court  below,  there 
Is  no  question  before  us  to  be  reviewed.  The 
weight  and  conclusiveness  of  the  evldaice 
was  the  province  of  the  court  below,  nnder 
the  submission  of  the  parties,  to  decide.  We 
cannot  examine  the  facts  in  evidence,  in  the 
bill  of  exception,  to  ascertain  whether  the 
finding  by  the  court  was  or  was  not  correct, 
or  to  determine  whether  the  facts  found  were 
sufildent  to  support  the  Judgment.  It  is 
well  settled  that  where  a  case  has  been  sub- 
mitted to  the  decision  of  the  court  upon  law 
and  fact,  without  the  aid  of  a  Jury,  this 
court,  on  appeal,  will  only  review  ttie  de- 
cision upon  questions  of  law,  if  the  record 
plainly  discloses  the  points  or  questions  of 
law  raised  and  decided  by  the  court  below. 
Tinges  V.  Moale,  25  Md.  486,  90  Am.  Dec 
73 ;  Thomas  v.  Hunter,  29  Md.  406 ;  New  & 
Son  T.  Taylor,  82  Md.  40,  33  Atl.  435. 

We  will  now  proceed  to  examine  the  qaes- 
tlons  of  law  raised  and  presented  by  the  ap- 
pellant's five  prayers,  which  the  reporter  is 
requested  to  set  out  in  the  report  of  the  case. 

[2]  The  defendant's  Urst  prayer  was  de- 
fective and  was  properly  rejected,  because 
it  was  based  upon  the  theory  that  the  plain- 
tiff could  not  recover  unless  he  could  show 
that  the  work  had  been  done  in  strict  con- 
formity with  the  contract,  even  though  the 
work  as  performed  and  the  material  as  sup- 
plied had  been  accepted  by  the  defendant 
In  Watchman  v.  Crook,  5  Gill  &  J.  '.USS,  it  is 
said:  "If  after  the  work  is  done,  tfaongli 
not  pursuant  to  the  contract,  the  party  for 
whom  it  was  done  accepted  it  it  would  s^m 
right  and  proper  that  he  should  pay  for  it 
what  it  was  wortli.  This  we  think  Justice 
would  require,  and  the  principles  of  law  do 
not  forbid  It."  Walsh  v.  Jenvey,  85  Md.  244. 
36  Atl.  817.  38  Atl.  938;  Bum  v.  Mlllw.  4 
Taunt.  Rep.  745;  Jewell  v.  Schroeppel,  4 
Cow.  (N.  Y.)  564. 

In  this  case  the  contract  had  confessedly 
been  performed,  but  the  contest  was  over 
the  manner  of  its  performance.  The  work 
it  was  conceded  had  been  done,  but  the  ques- 
tion was  whether  it  had  been  skillfully  done. 
The  defendant  in  this  case  accepted  the 
work,  and  used  the  heating  plant  during  the 
fall  and  winter  of  1910.  The  law  applicable 
to  this  state  of  facts  Is  well  established 
and  needs  no  discussion.    Ridgeway  t.  To^ 
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am,  2  Md.  Ch.  309;  Ck>ate8  t.  Sangston,  5 
Md.  133:  Fresh  v.  Glb804,  16  Pet.  334,  10  L. 
Ed.  982;  Dermott  t.  Jones,  23  How.  234,  16 
L.  Ed.  442. 

[3]  The  prayer  is  also  op^i  to  the  ob- 
jection that  it  limited  the  court  In  passing 
upon  the  performance  of  the  contract,  to  a 
consideration  of  the  defendant's  evidence 
alone,  and  it  assumed  facts  tliat  were  un- 
supported by  the  evidence.  Cropper  v.  Pitt- 
man,  13  Md.  190;  Ciorbett  v.  Wolford,  84 
Md.  426,  35  Afl.  1088. 

[4]  The  second  prayer  was  properly  re- 
jected for  reasons  stated  by  this  court  in 
Walsh  V.  Jenvey,  85  Md.  248,  36^0.  817,  38 
Atl.  938,  and  will  not  be  reviewed  here. 

[I]  The  third  prayer  is  as  follows:  "The 
court  in  aiTiving  at  its  verdict  is  to  allow 
the  defendant  an  amount  equal  the  amount 
necessary  to  put  said  beating  plant  in  the 
condition  called  for  by  the  contract" — and 
was  properly  rejected.  It  assumes  that  the 
defendant  is  entitled  to  recover  "an  amount 
equal  the  amount  necessary  to  put  the  heat- 
ing plant  in  the  condition  called  for  by  the 
contract,"  without  stating  the  facts  upon 
which  ttie  instruction  is  asked.  A  prayer 
in  this  form  is  too  vague  and  indefinite  to 
form  the  basis  of  a  l^al  proposition. 

[6]  The  defendant's  fourth  prayer  is  en- 
tirely too  general  and  assumes  facts,  instead 
of  submitting  them  to  the  'court  sitting  as  a 
Jury  to  find.  It  is  obviously  defective  and 
was  properly  refused.  Such  a  prayer  has 
often  been  decided  by  this  court  to  be  de- 
fective. Ciooke  V.  Kell,  13  Md.  494 :  Roberts 
V.  Bonaparte,  73  Md.  191,  20  AO.  918,  10  L. 
R.  A.  689;   Schillinger  v.  Kratt,  26  Md.  49. 

[7]  The  defendant's  fifth  prayer  is  not 
insisted  upon  and  was  properly  rejected.  It 
is  in  these  words:  "That  from  the  evidence 
In  the  case  the  confract  price  was  not  to  be 
paid  until  the  plant  was  completed  In  ac- 
cordance with  the  contract,  and  therefore,  the 
verdict  must  be  for  the  defendant."  The  ob- 
jection to  such  a  prayer  is  that  it  is  too  gen- 
eral and  is  not  a  proper  prayer.  As  stated 
by  Mr.  Poe,  in  his  Work  on  Pleading  and 
Practice  (volume  2,  {  297),  a  prayer  of  this 
kind  does  not  point  out  any  particular 
ground  upon  which  the  right  to  recover  la 
asserted  or  denied,  nor  does  it  direct  at- 
tention to  any  particular  error  or  omission 
of  proof,  nor  raise  any  definite  question  as 
to  its  sufficiency.  Augusta  Ins.  Co.  v.  Ab- 
bott, 12  Md.  848;  Bullock  v.  Hunter,  46  Md. 
270 ;  Shipley  v.  Shilling,  66  Md.  560,  8  AU. 
355;  Robey  v.  State,  94  Md.  68,  50  Atl.  411, 
89  Am.  St.  Rep.  405;  Hobbs  v.  Batory,  86 
Md.  68,  37  Atl.  713. 

[•]  As  regards  the  motion  to  dismiss  the 
appeal,  for  the  reason  that  the  appellant 
has  failed  to  comply  with  rule  No.  34  (80 
Atl.  xil),  by  not  paying  the  costs  of  printing 
the  record,  within  10  days  from  the  receipt 


from  the  clerk  of  the  conrt  of  the  statement 
of  costs,  we  need  only  say  that  it  appears 
the  record  was  in  fact  printed  and  ready 
when  the  cause  was  called  for  argument,  and 
under  such  circumstances  we  held,  in  Havre 
de  Grace  v.  Fletcher,  112  Md.  562,  77  AH.  114, 
an  appeal  would  not  be  dismissed.  The  mo- 
tion to  dismiss  therefore,  in  this  case,  will 
be  overruled. 

We  have  found  no  reversible  error  in  the 
rulings  of  the  court  below,  and  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed,  with  costs. 


WILKIN  MFG.  CO.-v.  MEIiVIN  et  al. 
(Court  of  Appeals  of  Maryland.    June  22, 1911.) 

1.  APFEAI.     and     EBBOB     (I     76*)— JUDOUENTS 

Appealable— B'iNAi.iTT. 
.Docket  entries,  showing  gubmlssion  of  the 
cause  to  a  jury,  verdict  and  judgment  for  de- 
fendant, and  appeal  by  plaintiff,  shows  a  final, 
and  hence  appealable,  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  426-443;   Dec.  Dig.  §  76.*] 

2.  Pleading    (8    85*)— Rule    Secubity    fob 
Costs — Bftect. 

A  rule  security  for  coEts  or  a  motion  there- 
for does  not  extend  the  time  in  which  to  plead. 
[Ed.    Note. — For    other   cases,    see    Pleading, 
Cent.  Dig.  §8  17^-178;    Dec.  Dig.  8  85.*] 

3.  Pleading  (§  83*)— Rule  to  Plead— Tiub 
FOB  Filing. 

Defendant  was  not  in  default  for  failing 
to  plead  until  rule  was  laid  against  him  to 
plead  as  provided  by  rules  of  the  trial  court; 
the  court  having  treated  defendant  as  not  under 
rule  plea  until  disposition  of  a  rule  security  for 
costs. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  165;  Dec.  Dig.  8  S3.*] 

4.  Pleading  (8  409*)— Waiver  of  Objections 
TO  Plea. 

A  replication  to  a  plea  of  limitations,  filed 
after  rule  day,  waives  objection  to  the  plea. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  88  1375-1383 ;    Dec.  Dig.  8  409.*] 

6.  Exceptions,  Bill  of  (8  9»)— Facts  Not  of 

Recobd— Necessitt. 

Facts,  not  appearing  of  record,  can  only 
be  presented  on  appeal  by  bill  of  exceptions  or 
some  equivalent. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  8  11;  Dec.  Dig.  89.»] 

6.  Appeal  and  Ebbob  (8  907*)— Review— Pre- 
sumptions. 

On  appeal,  a  ruling  of  the  trial  court  on  a 
motion  is  presumed  to  have  been  proper,  in  the 
absence  of  a  showing  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  2911-2915;  Dec.  Dig.  i 
907.*] 

7.  Judgment  (§  870*)— Proceedings  Against 
Several  Judgment  Debtobs. 

When  three  of  several  judgment  debtors  are 
returned  summoned  under  scire  facias,  if  a  fiat 
is  asked  against  two  only,  the  record  should 
show  why  the  third  is  left  out. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  IWg.  8  870.»] 

Appeal    from    Circuit    Court,    Worcester 
County;  E.  Stanley  Toadvln,  Judge. 
Scire  facias  on  a  Judgment  in  favor  of 
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the  WUkln  Manufacturing  Company,  for  the 
use  of  tbe  Oldmar  Investment  Company, 
against  Cbarles  O.  Melvln  and  otbers.  Judg- 
ment for  defendants,  and  plaintiff  appeals, 
and  defendants  move  to  dismiss  tbe  appeal. 
Motion  overruled,  and  judgment  affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PATTISON,  UKNER,  and  STOCKBRIDGE, 
JJ. 

A.  P.  Barnes,  for  appellant  George  H. 
Upshur  and  John  H.  Handy,  for  appellees. 

BOYD,  G.  J.  On  the  3d  day  of  May, 
1892,  the  WUkln  Manufacturing  Company, 
for  the  use  of  the  Wisconsin  Marine  &  Fire 
Insurance  Company  Bank,  recovered  a  Judg- 
ment in  the  circuit  court  for  Worcester 
county  against  James  T.  Young,  Cbarles  H. 
Colboum,  L.  Fuller  Hall,  Lewis  Thompson, 
Charles  O.  Melvln,  and  William  B.  AUwlne, 
partners,  trading  as  Young,  Colbum  &  'Co. 
On  April  9,  1904,  that  judgment  was  entered 
to  the  use  of  the  Oldmar  Investment  Com- 
pany. On  the  5tb  day  of  May,  1906,  a  scire 
facias  was  issued  on  it,  and  the  sheriff  made 
the  following  return:  "Cbarles  H.  Colboum, 
non  est;  Lewis  Thompson,  mortuus  est;  L. 
Fuller  Hall,  non  est;  residue,  summoned  sev- 
erally." 

There  are  two  exceptions  in  the  record; 
the  first  being  on  a  ruling  as  to  tbe  admissi- 
bility of  evidence,  and  the  second  is  to  the 
granting  of  a  prayer,  at  tbe  conclusion  of 
the  plaintiff's  case,  "that  there  Is  no  legally 
sufficient  evidence  under  tbe  pleadings  in 
this  case  to  entitle  the  plaintiff  to  recover, 
and  that  the  verdict  must  be  for  the  de- 
fendant." 

[1]  A  motion  to  dismiss  the  appeal  was 
made,  on  the  ground  that  there  was  no  final 
judgment,  but  tbe  docket  entries  not  only 
show  "verdict  for  defendant,  motion  and 
judgment  on  verdict  nisi,  and  for  defend- 
ant's costs,"  but,  Immediately  following  the 
second  bill  of  exceptions,  this  entry  appears 
on  the  record:  "Case  was  then  submitted  to 
the  jury  without  any  further  testimony,  and, 
the  verdict  and  judgment  being  for  the  de- 
fendant, the  plaintiff  appealed."  There 
would  seem,  therefore,  to  be  no  question 
about  there  having  been  a  final  judgment, 
and  the  motion  to  dismiss  tbe  appeal  will  be 
overruled. 

A  number  of  motions  were  filed,  as  were 
also  demurrers  to  the  pleas.  The  sdre  facias 
was  returnable  tbe  third  Monday  of  May, 
1006.  which  was  May  21st  The  record  Is  by 
no  means  clear,  and  It  is  not  easy  to  under- 
stand by  whom  some  of  tbe  motions  were 
made.  It  will  be  observed  that  three  of  the 
defendants  were  returned  "summoned,"  two 
"non  est,"  and  one  "mortuus  est."  The  three 
returned  "summoned"  were  Messrs.  Yoiing, 
Melvln,  and  Allwlne.  As  we  understand, 
when  the  case  was  tried  (October  20,  1910), 
Charles  O.  Melvln  was  the  only  defendant 
then  resisting  a  fiat 


On  May  21,  1906,  there  was  a  motion  for 
rule  security  costs.  That  was  tbe  return 
day,  but  the  record  does  not  show  whicli  <if 
the  defendants  made  tbe  motion.  On  Jul.v 
20,  1006,  which  was  apparently  during  the 
first  week  of  the  second  term  of  court,  there 
was  a  motion  in  writing  for  a  judgment  of 
fiat  against  Young  and  Melvln. 

On  October  22,  1906,  there  was  a  motion 
to  strike  out  the  latter  motion,  and  on  Octo- 
ber 27th  a  rule  was  laid  on  tbe  plaintiff  to 
give  security  for  costs  by  the  second  day  of 
the  next  term.  There  was  a  motion  by  tbe 
plaintiff  at  tbe  next  term  to  strike  out  tbe 
rule  security  for  costs,  and  a  motion  by  de- 
fendants fc^  judgment  of  nonsuit  for  non- 
compliance with  that  rule,  and  then  a  mo- 
tion to  strike  out  that  motion. 

On  February  1,  1907,  the  motion  to  strike 
out  the  rule  security  for  costs  was  overruled, 
and  the  case  contlaued.  On  May  8th  a  bun<l 
for  security  for  costs  was  filed,  and  a  mt>- 
tlon  ne  reclplatur'  filed  as  to  that.  Cn  May 
24,  1907,  the  motion  of  October  22.  190«,  to 
strike  out  the  motion  for  fiat  was  granted, 
and  the  motion  for  nonsuit  for  noncompli- 
ance with  the  rule  security  for  costs  was 
overruled.  Then,  for  the  first  time,  amiears 
an  entry  of  rule  plea,  which  is:  "Rule  pIcA 
by  second  Monday  in  June,  1907."  On  Jnne 
10th  pleas  were  filed. 

Then  on  July  8,  1907,  there  was  another 
motion,  filed  by  plaintiff,  to  strike  oot  the 
rule  security  for  costs,  to  rescind  the  order 
of  court  laying  the  defendants  under  rule 
plea,  to  strike  out  all  pleas  filed  thereunder, 
and  for  judgment  of  fiat  for  want  of  plea  by 
the  first  rule  day  after  return  of  the  writ 
On  August  15,  1907,  "rule  plea  as  to  Tonn^r 
appearing  to  have  been  laid  improvldently." 
plaintlfTs  motion  of  July  8th  to  strike  ont 
pleas  and  for  fiat  granted  as  to  Young,  bat 
overruled  as  to  Melvln. 

On  September  5,  1907,  a  demurrer  to  the 
pleas  was  filed,  and  on  October  29tb  tbe  de- 
murrer was  overruled  as  to  the  first  ana 
second  pleas,  and  sustained  as  to  the  ttiird 
and  fourth,  with  leave  to  plead,  and  case  con- 
tinued. On  November  9tb,  there  was  a  joinder 
of  issue  on  defendant's  first  plea  (nul  tiel  rec- 
ord) and  replication  to  defendant's  second 
plea  (limitations),  and  on  December  9tb  Join- 
der of  defendant  on  plaintiff's  replication. 
After  some  other  motions  and  rulings  tbe  case 
was  finally  tried  against  Melvln,  as  we  under- 
stand, although  there  is  nothing  In  the  re^-- 
ord  to  show  what  became  of  Allwlne.  There 
was  apparently  a  fiat  against  Young,  at 
least  tbe  motion  for  one  was  granted,  al- 
though the  docket  entries  do  not  show  it 
was  entered. 

[2]  We  find  a  number  of  written  motioa>: 
in  the  record  as  to  the  pleadings,  which  the 
appeal  on  the  judgment  brings  before  us. 
and  some  of  them  we  will  speak  of.  Tht> 
Important  question  In  the  case  is  whether 
the  plea  of  the  statute  of  UmltatloDS  should 
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have  been  received  or  afterwards  stricken 
out. 

At  the  argument  it  was  said  that  It  had 
been  decided  by  one  or  more  of  the  Judges  of 
the  circuit  from  which  this  appeal  came  that 
a  rule  security  for  costs  extends  the  time  for 
filing  pleas  until  after  the  rule  is  complied 
with.  Without  deeming  It  necessary  to  de- 
termine whether  such  a  rule  can  be  made 
on  a  nonresident  judgment  creditor,  in  a 
proceeding  to  revive  the  judgment  by  scire 
facias,  we  have  no  doubt  that  a  rule  security 
for  costs,  and  a  fortiori  a  motion  for  such  a 
rule,  does  not  have  the  effect  of  extending 
the  time  in  which  to  plead.  Security  for 
icosts  is  in  no  manner  connected  with  the 
pleadings,  and  a  defendant  can  plead  just 
as  well  before  as  after  the  security  is  given. 
It  is  true  that  section  9  of  article  24  of  the 
Code  provides  that,  "On  such  rale  being 
laid,  the  plalntUf  or  plalntlfts  shall  have 
until  the  second  day  of  the  next  term  of  the 
court  to  comply  therewith,  and  on  his  or 
their  failure  to  do  so  he  or  they  shall  be  non- 
suited," but  that  is  In  order  to  give  the  non- 
resident ample  time  to  enable  him  to  ar- 
range for  the  security,  although  he  may  give 
it  the  very  day  the  rule  is  laid.  It  may  be 
laid  at  the  appearance  term  and  must  be 
complied  with  by  the  second  day  of  the  next 
term,  and  there  could  be  no  possible  reason 
why  the  pleadings  should  not  in  the  mean- 
time be  filed.  If  it  extends  the  time  for  fil- 
ing pleas,  why  does  It  not  extend  the  time 
for  filing  a  declaration?  It  is  wholly  unlike 
a  rule  bill  of  partlcuars,  as  the  defendant 
may  not  know  what  to  plead  until  the  bill  of 
particulars  is  filed ;  and  if  he  pleads  before 
one  Is  filed  he  waives  the  right  to  require  it ; 
bat  that  is  not  the  case  with  a  rule  security 
for  costs,  for  the  reason  that  It  has  noth- 
ing whatever  to  do  with  the  pleadings.  It  is 
said  in  19  Ency.  of  PI.  and  Pr.  375,  that: 
"Where  it  is  incumbent  upon  a  party  to  sflve 
security  for  costs,  and  he  does  not  do  so,  the 
other  party  must  make  objection  by  plea  In 
abatement  or  in  some  other  appropriate  man- 
ner, and  is  not  excused  from  pleading  or  pre- 
paring for  trial  in  proper  time."  The  ref- 
erence to  "plea  In  abatement"  we  suppose  Is 
made  to  cases  where  the  security  must  be 
given  before  suit,  or  something  of  the  kind. 
Under  the  old  practice  in  equity,  If  the  de- 
fendant had  luiowledge  of  the  plalntlfl^'s  non- 
residence  when  he  answered,  or  took  any 
proceeding  recognizing  the  plaintiff's  right 
to  sue,  the  right  to  lay  the  rule  was  waived; 
but  that  has  long  since  been  changed  in  this 
state,  and  under  the  statute  the  rule  can  be 
laid  at  any  time  before  final  decree.  Watson 
V.  Glassle,  95  Md.  658,  53  AO.  428.  We  were 
not  aware,  until  stated  at  the  argument, 
that  It  had  ever  been  held  in  any  part  of 
this  state  that  the  rule  extended  the  time 
for  pleading  at  law,  but  as  the  lower  court 
apparently  acted  on.  that  theory,  we  deemed 
It  proper  to  express  our  views  on  the  subject 
81A.-66 


[3]  Althont^  we  do  not  agree  with  that 
court  as  to  the  effect  of  the  motion  Just  con- 
sidered, the  record  shows  that  It  treated  the 
defendant  as  not  under  rule  plea  until  that 
question  was  finally  disposed  of.     Rule  20 
of  the  lower  court  provides  that  the  second 
'  Monday  of  each  month  shall  be  rule  day  for 
pleading.    Rule  21  provides  that:  "Whenever 
,  a  rule  Is  laid  to  declare  or  plead,  or  leave 
j  granted  to  amend,  unless  otherwise  specially 
I  provided  for,  such  declarations  and  plead- 
ings shall  be  filed  and  amendments  made  on 
.  or   before  the    rule    day    next    thereafter. 
I  *     *    *    And   if  either  party  shall  neglect 
;  to  file  his  pleadings  at  the  time  prescribed, 
I  judgment  of  non  pros,  or  by  default  as  the  case 
j  may  require,  shall,  on  motion,  be  entered  up 
I  against  him  when  the  case  is  called  upon  the 
I  first  calling  over  of  the  trial  docket,  unless 
.  the  court,  for  good  cause  shotcn,  shall  enlarge 
\  the  rule."    Rule  22  provides  that:  "In  every 
case  upon  the  appearance  docket,  where  the 
defendant  has  been  returned  'summoned'  or 
'notified,'  the  palntlff  shall  be  considered  as 
lying  under  a  rule  to  declare  by  the  rule 
day  next  succeeding  the  return  day  in  the 
summons  or  notice;   and  in  every  such  case 
the  clerk  shall  enter,  as  of  course,  a  rule 
to  declare  by  the  next  rule  day;  but  if  a 
declaration  be  filed  on  or  before  the  return 
day  In  the  summons  or  notice,  the  defendant 
shall  be  considered  as  lying  under  a  rule  to 
plead  by  the  rule  day  next  succeeding  the  re- 
turn day  in  the  summons  or  notice,  and  in 
I  every  such  case  the  clerk  shall  enter,  as  of 
;  course,  a  rule  to  plead  by  the  next  rule  day." 
I     There  is  nothing  in  the  record  to  show 
that  a  rule  to  plead  was  laid  before  May  24, 
j  1907.     That   rule  was   compiled   with,   the 
j  pleas  were  filed  on  June  10th,  and  a  rule 
replication  laid.    It  Is  true  that  the  record 
does  not  show  any  entry  by  wlilch  the  court 
I  had  by  order  enlarged  the  rule ;    but  it  Ui 
j  manifest  that  the  court,  and  at  least  the  de- 
'  feudant,    understood   that   It   was   extended 
until  after  the  rule  security  for  costs  was 
complied  with;    and  when  it  wns  given  on 
May  8,  1907,  the  motion  for  a  judgment  of 
fiat,  filed  July  20,  1906,  was  stIU  pending. 
The  clerk  was  probably  also  under  the  im- 
pression that  the  motion  for  rule  security 
for  costs  extended  the  time  to  plead;  for, 
as  we  have  said,  there  is  nothing  to  skow 
that  be  laid  the  rule  to  plead.    Rule  21  cer- 
tainly   contemplates    a  rule  to  declare    or 
plead,  as  the  case  may  be,  in  order  to  put  a 
party  In   default;    and  rule  22  does  also. 
There  was  no  declaration  in  this  case,  but, 
as  the  writ  of  scire  facias  is,  for  the  pur- 
poses of  pleas,  treated  as  a  declaration,  the 
latter  part  of  rule  22  Is  the  part  applicable. 
If  any  of  those  rules  are,  to  this  case. 

The  rule  to  plead,  laid  on  May  24,  1907. 
was  apparently  laid  by  order  of  the  cobrt, 
at  least  the  motion  of  the  appellant,  of  July 
8,  1907,  so  states.  Rules  to  plead  surely 
mast  have  some  purpose,  and  If  the  defend- 
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ant  Is  to  be  beld  to  account  for  not  plead- 
ing by  the  first  rule  day ;  and  the  same  rule 
of  court  which  fixes  the  day  of  pleading  re- 
quires a  rule  to  plead  to  be  entered,  if  It  Is 
not  done,  the  defendant  ought  not  to  lose  bis 
right  to  plead,  especially  -when  the  court  Is 
of  the  opinion  that  under  its  rules  he  is  not 
required  to  plead  under  the  facts  then  ex- 
isting. The  plaintiff  might  have  applied  to 
the  court  to  lay  the  defendant  under  rule  to 
plead,  and  then  have  had  that  question  re- 
viewed, if  it  refused,  and  the  case  finally 
reached  this  court;  but,  as  the  court  had  the 
power  to  enlarge  the  rule  for  good  cause 
shown,  and  concluded  that  there  was  good 
cause  shown,  by  reason  of  the  pending  mo- 
tion for  rule  security  for  costs,  as  its  ac- 
tion conclusively  shows,  it  would  be  a  great 
hardship  to  hold  that,  merely  because  there 
was  no  formal  order  passed,  enlarging  the 
rule.  It  could  not  be  considered  as  enlarged. 

In  Newcomer  v.  Keedy,  9  Gill,  263,  the 
plaintiff's  counsel  carried  the  narrs.,  in  sev- 
eral cases  instituted  by  the  plaintiff  against 
the  defendant,  to  the  clerk's  office,  and  hand- 
ed them  to  the  deputy  clerk,  who  Indorsed 
them,  "Filed  the  25th  September,  1848." 
The  counsel  then  offered  to  deposit  them  In 
the  usual  receptacle  for  such  papers,  and 
they  were  handed  to  him  for  that  purpose, 
without  any  entry  on  the  docket  of  having 
been  filed.  The  defendant  and  his  counsel 
called  at  different  times  to  know  if  any  narr. 
had  been  filed,  and,  the  docket  and  box  of 
deposit  both  being  examined  by  the  derk  and 
his  deputies,  no  Indication  of  such  narr.  being 
in  the  otHc3  could  be  found.  The  pleas  were, 
under  those  circumstances,  filed  after  rule 
day,  and  upon  a  rule  to  show  cause  why  the 
plea  of  the  statute  of  limitations  should  not 
be  struck  out  the  rule  was  made  absolute. 
Upon  appeal  our  predecessors  reversed  the 
Judgment  entered,  and  said:  "To  deprive  a 
defendant  of  a  defense  thus,  which  the  law 
of  the  land  says  shall  be  a  legal  defense,  the 
defendant  should  first  be  in  default;  and  a 
party  whose  business  it  is  to  plead  can  never 
be  in  default,  until  the  rule  is  laid,  or  at  least 
supposed  to  be  laid."  It  is  true  that  the  court 
intimated  that  if  the  defendant  had  had 
knowledge  of  the  narr.  It  might  have  been  no- 
tice to  the  defendant  that  he  was  under  a  rule 
to  ftlead,  but,  under  such  circumstances  as 
we  have  in  this  case,  there  was  no  reason  for 
the  defendant  to  suppose  he  was  under  such  a 
rule.  There  was  no  such  rule  on  the  docket, 
as  the  rules  of  court  provided  for,  and  the 
court,  construing  its  own  rules,  did  not  re- 
gard the  defendant  as  under  rule  to  plead, 
until  it  was  laid  on  June  lOtb. 

In  Acklen  v.  Fink,  95  Md.  655,  53  Atl.  423, 
there  was  a  motion  to  strike  out  a  Judgment 
by  default.  One  of  the  grounds  relied  on 
was  that  the  defendant  was  not  laid  under 
rule  plea.  The  court  said:  "Nor  do  we  find 
the  failure  of  the  clerk  to  make  'the  entry 
of  rule  plea'  upon  the  docket  after  the  filing 


of  the  narr.  a  suffldent  gronnd,  under  the 
facts  of  this  case,  to  strike  out  the  Judg- 
ment There  teas  no  rule  of  court  requiring 
thi»  to  te  done,  and  the  defendant  liad  am- 
ple opportunity  after  the  filing  of  tbe  narr. 
to  appear  and  plead  to  the  dedaration." 

In  Marsh  t.  Johns,  48  Md.  609,  tbe  defend- 
ant filed  his  plea,  and  a  rule  was  laid  upon 
the  plaintiff  to  reply  to  the  plea,  and  upon 
failure  a  Judgment  of  non  pros,  was  entered  j 
against  him.  Passing  on  it,  tbe  oonrt  said: 
"If  the  case  is  not  at  issue  when  it  ought 
to  be,  and  does  not  stand  under  a  rule,  the 
court  will  discontinue  it  for  want  of  prose- 
cution, as  it  is  always  the  duty  of  the  plain- 
tiff, or  Ills  attorney,  to  take  care  tbat  his 
case  is  put  at  issue  by  laying  tbe  proper 
rule." 

Courts  wUl  not  permit  parties  to  sutfer  be- 
cause of  the  omission  of  the  derk  to  file 
pleadings  left  by  tbem  with  him,  if  they  are 
not  in  default  (May  v.  Wolvington,  68  Md. 
122,  14  Atl.  706);  and  when  there  Is  a  rule 
of  court,  requiring  a  rule  to  plead  to  be  laid, 
that  ought  to  be  done,  in  order  to  pnt  the 
party  in  default  In  this  case,  as  we  bave 
seen,  under  the  view  of  the  lower  oodrt,  tbe 
defendant  was  not  required  to  plead  until 
the  plaintiff  gave  the  security  for  costs;  and, 
while  we  think  that  was  error,  in  point  of 
fact,  the  rule  to  plead  was  not  entered,  and 
the  defendant  should  not  l>e  deprived  of  bis 
right  to  file  his  pleaa  It  is  true  ttiat  tbe 
plea  of  the  statute  of  limitations  is  not  re- 
garded favorably  by  the  courts;  but  when  a 
Judgment  is  above  12  years  standing  the  de- 
fendant is  authorized  by  law  to  plead  tbe 
statute,  and  he  should  not  be  deprived  of  bis 
right,  excepting  according  to  law.  In  New- 
comer v.  Keedy,  supra,  Hutton  v.  Marx,  69 
Md.  253,  14  Atl.  684,  and  other  cases  which 
might  be  dted,  this  court  has  protected  de- 
fendant's right  to  plead,  notwithstanding 
pleas  of  statute  of  limitations  would  be  filed 
as  a  result  of  the  rulings.  As  an  illustration 
of  how  far  this  court  has  gone  to  save  a 
party  from  default,  see  Heinekamp  v.  Beaty, 
74  Md.  388,  21  Atl.  1098,  22  AU.  67. 

[4]  There  is  another  question  of  practice 
of  importance  in  this  case.  It  is  well  set- 
tled that  a  replication  to  a  plea  of  limita- 
tions, filed  after  rule  day,  waives  tbe  right 
to  object  to  the  plea.  Stockett  v.  Sasscer,  8 
Md.  374;  Hutton  v.  Marx,  supra;  1  Poe.  Iff 
616,  668.  In  Stockett  v.  Sasscer,  the  leading 
case  on  the  subject,  the  replication  was  filed 
before  the  motion  of  ne  redpiatur  was  filed. 
In  this  case  the  pleas  were  filed  on  June  10, 
1907,  and  on  July  8th  a  paper  was  filed, 
which  contained  a  motion  to  strike  out  tlie 
rule  security  for  costs  (although  that  had  al- 
ready been  overruled),  to  rescind  the  order 
of  May  24,  1907,  laying  defendants  under  a 
rule  plea,  and  to  strike  out  all  pleas  there- 
under, and  for  a  Judgment  of  fiat  for  the 
plaintiff  for  want  of  plea.  On  Anjnist  15. 
1907,  tbat  was  overruled  as  to.Melvin.    Oo 
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September  5th,  the  plaintiff  demurred  to  the 
four  pleaa,  and  the  demurrer  was  sustained 
as  to  the  third  and  fourth,  and  overruled  as 
to  the  first  and  second.  On  November  9th, 
there  was  a  Joinder  of  Issue  on  defendant's 
first  plea,  and  replication  to  his  plea  of  limi- 
tations, and  on  December  9th  there  was  a 
Joinder  of  defendant  on  plaintiff's  replica- 
tion. 

[6]  No  exception  was  taken  to  any  of  the 
rulings  of  the  court  oh  the  motions.  Assum- 
ing that,  under  Cjishwa  v.  Cushwa,  9  Gill, 
242,  and  cases  which  have  followed  It,  no 
bill  of  exceptions  would  ordinarily  be  re- 
quired to  bring  up  such  a  motion  as  one  to 
strike  out  pleas,  when  the  record  shows  the 
motion  and  ruling  of  the  court,  the  motion 
of  July  8,  1907,  was  unquestionably,  for  the 
most  part,  based  on  alleged  facts  which  are 
not  a  part  of  the  record.  Such  facts  could 
only  have  been  brought  before  us  by  a  bill 
of  exceptions,  or  something  equivalent  to 
one;  but,  if  we  treat  the  end  of  the  sixth 
paragraph  of  the  motion  as  sufficient  to  give 
a  reason  for  striking  out  the  pleas,  inde- 
pendent of  those  not  appearing  in  the  rec- 
ord, the  question  still  remains,  Can  we  now 
entertain  that  motion,  inasmuch  as  the  rep- 
lication was  filed? 

That  may  seem  a  technical  question,  but 
upon  what  principle  can  we  review  that  mo- 
tion? Prior  to  the  Act  of  1867,  c.  388,  if  a 
demurrer  was  overruled,  and  the  party  de- 
murring then  pleaded,  he  waived  hla  rights 
under  the  demurrer.  1  Poe,  {  591.  Under 
that  act  (now  section  8  of  article  75  of  the 
Code),  when  a  demurrer  is  overruled,  the 
party  demurring  has  the  right  to  plead  over, 
without  withdrawing  his  demurrer,  and  upon 
appeal  is  entitled,  by  virtue  of  the  terms  of 
the  statute,  to  have  the  question  at  law  aris- 
ing upon  the  demurrer  decided  and  deter- 
mined, as  if  be  had  not  pleaded  over.  But 
that  section  does  not  include  motions;  and  If 
a  plaintiff  makes  a  motion  to  strike  out  a 
plea,  and  upon  it  being  overruled  replies  to 
the  plea,  there  is  no  statute  reserving  bis 
right  to  still  have  his  motion '  reviewed.  If 
there  was,  it)  ought  to  require  him  to  ex- 
cept to  the  ruling  on  the  motion.  In  order  to 
bring  that  before  this  court  An  exception 
would  at  least  be  some  notice  that  he  did 
not  intend  to  waive  his  motion  to  strike  out 
by  pleading. 

We  have  not  found  any  case  precisely  is 
point,  but  in  Stockett  v.  Sasscer,  supra,  the 
replication  to  the  plea  of  limitations  and  the 
ne  recipiatur  were  filed  the  same  day,  but 
the  court  held  that  there  was  a  waiver  of 
the  time  for  filing  the  plea.  In  that  case  an 
exception  was  noted,  and  a  bill  of  excep- 
tions in  the  record.  In  this  case  the  plain- 
tiff made  the  motion  to  strike  out  the  pleas 
(treating  the  paper  of  July  8,  1907,  to  be 
such),  then  demurred  to  the  pleas,  and  then 
replied.  Its  demurrer  is  still  entitled  to  be 
reviewed  on  appeal  by  reason  of  the  statute^ 


although  the  ruling  on  It  was  undoubtedly 
correct;  but,  how  can  the  motion  be  now 
considered,  especially,  as  we  have  said,  when 
the  ruling  on  it  was  not  even  excepted  to,  or 
in  some  way  reserved?  There  are  cases  in 
this  state  which  are  very  analogous.  In 
Smith  V.  Woman's  Medical  College,  110  Md. 
441,  72  Atl.  1107,  the  plaintiff  moved  for  a 
Judgment  by  default,  for  want  of  sufficient 
pleas  and  affidavit  of  defense,  but  the  court 
overruled  the  motion,  and,  as  the  plaintiff  re- 
fused to  Join  Issue  upon  the  defendant's  pleas. 
Judgment  for  the  defendant  for  costs  was 
entered.  From  that  Judgment  the  plaintiff 
appealed.  It  was  there  said:  "The  plain- 
tiff pursued  the  course  heretofore  approved 
by  this  court  to  test  the  sufficiency  of  the  de- 
fendant's pleas;  for,  had  he  Joined  issue 
thereon,  he  would  thereby  have  withdrawn 
the  case  from  the  operation  of  the  practice 
act,  and  placed  it  npon  the  footing  of  a  suit 
at  common  law."  In  Traber  v.  Traber,  50 
Md.  1,  also  under  the  practice  act  (Laws  1864,  ' 
c.  6),  the  court  said:  "The  course  pursued  by 
the  appellant  in  Joining  issue  upon  the  pleas, 
and  the  result  of  the  trial  upon  the  merits, 
preclude  him  from  now  raising  tb«  question 
of  the  regularity  or  sufficiency  of  the  affida- 
vit, or  asking  a  reversal  of  the  Judgment  on 
account  of  any  defects  therein.  If  the  appel- 
lant desired  to  raise  that  question  on  appeal, 
his  proper  course  teas  to  refuse  to  join  issue 
on  the  pleat,  and  suffer  judgment  hy  default. 
After  the  verdict  against  him  on  the  merits, 
he  cannot  be  heard  to  say  there  was  no  suf- 
ficient plea." 

So,  when  a  defendant  offers  a  prayer  at 
the  conclusion  of  the  plaintiff's  evidence  to 
take  the  case  from  the  Jury,  and  it  Is  re- 
jected, if  he  proceeds  with  the  case  and  of- 
fers evidence  himself,  the  error,  if  any,  in 
rejecting  the  prayer  is  waived,  and  cannot 
be  reviewed  on  appeal.  Barabasz  v.  Kabat, 
91  Md.  63,  46  Atl.  337.  That  decision  was 
made,  notwithstanding  the  act  of  1894  (chap- 
ter 616)  provided  that  "the  defendant  shall 
not  be  precluded  from  offering  evidence  of 
defense,  but  any  defendant  in  any  such  ac- 
tion may  offer  evidence  of  defense  as  fully 
and  to  the  same  extent  as  though  such  pray- 
er had  not  been  offered."  But,  inasmuch  as 
it  did  not  provide,  as  the  act  of  1867  did,  in 
reference  to  demurrers,  reserving  the  right 
of  appeal,  we  held  that  the  appeal  did  not 
bring  up  for  review  the  ruling  on  a  prayer 
80  offered. 

Now,  if  a  plaintiff  who  has  the  absolute 
right  to  a  Judgment  under  the  practice  act, 
unless  pleas  and  affidavits  be  filed  as  requir- 
ed, will  waive  his  right  to  such  Judgment  by 
filing  a  replication  to  the  pleas,  upon  what 
principle  should  a  plaintiff  be  permitted  to 
reply  to  a  plea  of  limitations,  and  then,  if  he 
loses  his  case,  rely  on  a  motion  made  to 
strike  it  out?  How  does  an  appeal  from  the 
Judgment  bring  up  bis  motion  when  he  has 
thus  waived  it?    Surely  it  cannot  be  said 
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that  this  plaintiff  was  placed  in  a  position 
in  which  he  bad  to  reply  to  the  plea.  The 
replication  to  the  plea  of  the  statute  of  lim- 
itations alleged  that  the  scire  facias  was 
issued  before  the  5th  day  of  May,  1906,  and 
that  the  Judgment  was  not  of  12  years'  stand- 
ing, etc.  The  record  spoke  for  itself  on  those 
questions,  and  there  could  be  but  one  result 
on  that  plea,  which,  if  validly  in,  was  a  bar 
to  the  proceeding.  The  proper  practice 
would  have  been  to  decline  to  reply,  and  then, 
upon  judgment  being  entered  for  the  defend- 
iiut,  an  appeal  could  have  been  taken,  and 
the  question  regularly  determined,  whether 
the  plea  was  filed  in  time.  After  all,  that 
is  the  whole  case — whether  that  plea  should 
have  been  allowed  to  stand.  With  it  in,  the 
prayer  granted  by  the  court  was  proper,  and 
there  was  no  error  in  granting  It.  There  can 
be  no  difficulty  about  the  ruling  in  the  first 
bill  of  exceptions.  We  do  not  understand 
what  the  Jury  had  to  do  with  the  docket  en- 
tries in  the  case  being  tried,  and,  at  any 
rate,  the  plaintiff  got  the  benefit  of  those 
entries. 

[6,  7]  There  was  not  only  no  rule  plea,  as 
we  have  heretofore  said,  on  July  20,  1906, 
the  time  the  motion  was  made  for  fiat  for 
the  want  of  a  plea  against  James  T.  Young 
and  Charles  O.  Melvin,  but  we  find  nothing 
iu  the  record  which  would  have  justified  the 
court  in  granting  the  flat  against  two  of  the 
judgment  debtors.  Three  of  them  had  bee& 
returned  "summoned,"  and  there  Is  nothing 
to  show  why  the  third  was  left  out  of  the 
motion.  In  the  absence  of  something  to  the 
contrary,  it  must  be  presumed  that  the  court 
acted  properly,  and  it  may  have  overruled 
that  motion  by  reason  of  the  third  party  not 
being  included.  VHien  three  of  a  number  of 
judgment  debtors  are  returned  "summoned" 
(treating  that  as  a  suSlcient  return  to  a  scire 
facias),  if  a  fiat  is  asked  against  only  two 
of  them,  there  ought  to  be  some  reason 
shown  by  the  record  for  leaving  out  the  third. 
There  may  have  been  some  reason  why  the 
motion  for  a  flat  did  not  Include  AUwine: 
but  if  there  was  it  nowhere  appears  in  the 
record,  and  the  presumption  is  that  the  court 
acted  rightly.  We  do  not  base  our  judgment 
on  this,  but,  as  the  record  stands,  it  is  an  ad- 
ditional reason  for  not  holding  that  the  mo- 
tion of  July  20,  1900,  sliould  have  been 
granted.  Without  further  discussing  other 
cinestions  in  the  case,  the  judgment  will  be 
atnrmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs. 


PITTSBURG  CONST.  CO.  v.  WEST  SIDE 
BELT  R.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 
1.  Judgment  (J  725')— Conclusiveness— Mat- 
ters Concluded — "Contbactob." 

Where    defendant    railroad    company    con- 
tracted with  an  individual  for  the  construction 


of  an  extension  of  the  railroad,  and  the  con- 
tractor in  turn  made  a  contract  with  plaintiff, 
a  foreign  corporation,  for  the  same  won,  which 
contract  was  guaranteed  by  the  railroad  com- 
pany, and  after  completion  of  the  work  an  ar- 
bitration followed  and  an  award  was  made,  a 
judgment  for  plaintiff  on  the  award  against  the 
railroad  company  was  conclusive  in  an  action  on 
a  scire  facias  sur  judgment,  ttiat  the  plaintiff 
in  its  relation  to  the  railroad  company  was  a 
contractor  within  the  Resolutions  of  Jannarr 
21,  1843  (P.  li.  367).  and  April  4,  1862  (P.  L. 
235),  giving  contractors  building  railroads  prior 
liens. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  i  725.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1534-1537;  vol.  8,  p.  7616.] 

2.  Railroads    (|    171*)  —  Mortgages    asd 
Liens— Priorities. 

Where  a  mortgage  lien  on  a  railroad  at- 
tached more  than  13  months  after  work  nnd^r 
a  construction  contract  was  commenced,  the 
lien  of  the  mortgage  will  not  l>e  given  prioriir 
oVer  that  of  the  contract  on  the  ground  of  want 
of  notice  of  the  contractor's  clami  of  lien;  tlie 
prosecution  of  the  work  itself  t>eing  notice  of 
such  lien. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  if  554-576;   Dec.  Dig.  i  in.»] 

3.  Estoppel  (|  68*)— Bquitablb  Estoppel- 
Grounds— Position  IN  Judicial  Pboceed- 

INO. 

Where  a  railroad  company  entered  into  a 
contract  for  the  constmction  of  an  extension, 
and  the  contractor  made  a  contract  with  plain- 
tiff, a  foreign  corporation,  for  the  same  worlc. 
which  contract  was  guaranteed  by  the  railroad, 
plaintiff  is  not  estopped,  by  asserting  in  an  ac- 
tion in  the  federal  court  against  the  railroad 
company  on  the  contract  of  guaranty  that  it 
was  a  Bul>contractor,  from  subsequently  assert- 
ing direct  contractual  relations  with  defendant 
to  maintain  a  claim  of  lien  under  Resolntioo-i 
of  January  21.  1843  (P.  Jj.  367),  and  AprU  4. 
1862  (P.  tL  235). 

[Ed.  Note. — For  other  cases,  see  Estoppel. 
Cent  Dig.  fS  165-169;   Dec  Dig.  S  68.»] 

4.  CONSTITUTtONAI.  LAW  (|  194»)— RETROSPEC- 
TIVE Acts— Validitt.  • 

Act  May  23,  1907  (P.  L.  205),  makinst 
enforceable  contracts  theretofore  made  by  un- 
registered foreign  corporations  which  were  un- 
enforceable under  Act  April  22,  1874  (P.  L. 
l08),  is  not  unconstitutional,  though  retrusppc- 
tive  in  its  operation. 

[Bd.  Note. — For  other  cases,  see  Constitntion- 
al   I.*w,  Dec.  Dig.  J  194.*] 

5.  Constitutional   Law    (J   154*)— Obuoa- 
TiON  op  Contracts— Curative  Act. 

Act  May  23,  1907  (P.  U  203).  making  en- 
forceable contracts  theretofore  made  by  nnrejri<- 
tered  foreien  corporations  which  under  .V't 
April  22,  1874  (P.  h.  108).  were  unenforceab!-, 
is  not  unconstitutional  as  an  impairment  of  tIl<^ 
obligation  of  contracts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  )  154.*] 

6.  Constitutional  Law  (|  299*)— Due  Pro- 
cess OF  Law— Curative  Act. 

Act  May  23,  1907  (P.  L.  205).  making  en- 
forceable contracts  theretofore  made  by  unn'.:- 
istered  foreign  corporations  which  were  un-..- 
forceable  by  Act  April  22,  1874  (P.  I*  H>^'. 
does  not  constitute  the  taking  of  property  with- 
out due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitnticn- 
al  Law,  Cent.  Dig.  $t  851-800;  Dec.  Dig.  i 
299.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 


*For  other  cues  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  4  Rep'r  Indexes 
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Action  by  the  Pittsburg  Construction  Com- 
pany against  tbe  West  Side  Belt  Railroad 
Company,  with  notice  to  Francis  H.  Skelding 
and  others,  on  a  sdre  facias  sur  judgment. 
From  an  order  making  absolute  a  rule  for 
Judgment  for  -want  of  sufficient  affidavit  of 
defense,  Skelding  and  others  appeal.  Af- 
firmed. 

Action  on  a  scire  facias  sur  judgment. 
The  facts  appear  by  the  opinion  of  Swear^ 
Ingen,  P.  J.,  making  absolute  rule  for  judg- 
ment, as  follows: 

"By  this  proceeding  the  plaintiff  seeks  to 
secure  to  itself  the  benefits  of  the  resolutions 
of  the  General  Assembly  of  Pennsylvania, 
approved  January  21,  1843  (P.  L.  367),  and 
approved  April  4,  1862  (P.  U  235),  whereby 
contractors,  in  the  building  of  railroads,  are 
given  prior  li^is. 

"The  Pittsburg  Construction  Company,  the 
plaintiff,  is  a  corporation  duly  incorporated 
and  organized  under  the  laws  of  the  state  of 
West  Virginia.  The  West  Side  Belt  Railroad 
Company,  the  defendant,  is  also  a  corpora- 
tion duly  incorporated  and  organized  under 
the  act  of  Legislature  of  Pennsylvania  ap- 
proved April  4,  1868  (P.  L.  62).  On  April  25, 
1901,  the  West  Side  Belt  Railroad  Company 
entered  into  a  contract  with  A.  S.  Petrle  tor 
tbe  construction  of  an  extension  of  its  rail- 
road. Petrle,  in  turn,  made  a  contract  with 
the  plaintiff.  May  24,  1901,  for  the  construc- 
tion of  the  said  extension,  which  contract 
was  guaranteed  by  the  West  Side  Belt  Rail- 
road Company,  John  S.  Scully,  and  T.  N. 
Bamsdall.  The  work  was  commenced  by  the 
plaintiff  on  May  20,  1001,  and  it  prosecuted 
the  same  continuously  until  completion,  June 
11,  1903.  An  arbitration  followed,  and  an 
award  was  made  by  the  arbiter,  to  whom  all 
disputes  were  referred  by  the  terms  of  the 
contract.  At  No.  30,  May  term,  1906,  of  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  the  plain- 
tiff brought  an  action  against  the  West  Side 
Belt  Railroad  Company,  John  S.  Scully,  and 
T.  N.  Bamsdall,  to  recover  upon  the  said 
guaranty.  151  Fed.  125.  That  litigation  re- 
sulted In  a  decision  that  tbe  plaintiff  could 
not  recover,  because  It  was  a  foreign  corpo- 
ration and  had  not  established  a  place  of 
business  and  designated  agents  for  the  trans- 
action of  its  business  In  Pennsylvania,  at  or 
prior  to  the  time  of  the  contract  with  the 
said  A.  S.  Petrie,  and  therefore  it  was  pre- 
cluded from  maintaining  the  action  by  the 
provisions  of  the  act  of  the  Legislature  of 
Pennsylvania  approved  April  22,  1874  (P.  L. 
108).  The  plaintiff  was,  in  fact,  duly  regis- 
tered in  Pomsylvania  on  June  15,  1901,  22 
days  after  said  contract  was  signed. 

"By  an  act  of  the  Legislature  of  Pennsyl- 
vania, approved  May  23,  1907  (P.  L.  205),  it 
was  enacted:  'That  whenever  any  corpora- 
tion organized  and  existing  under  the  laws  of 
any  other  state,  and  doing  bnslness  within 
this    commonwealth,    shall   have   heretofore 


entered  into  any  t»ntract,  bond,  or  obligation 
with  any  person,  firm,  or  corporation,  with- 
out having  first  established  a  known  place 
or  places  of  business  and  designated  an  au- 
thorized agent  or  agents  for  the  transaction 
of  its  business  in  this  commonwealth,  the 
said  contract,  bond,  or  obligation  shall  be 
binding  upon  the  parties  thereto,  and  such 
corporations  may  enforce  the  same  in  the 
courts  of  the  commonwealth.'  Then  follow 
provisos  naming  certain  requirements  with 
which  such  a  corporation  must  comply  be- 
fore it  can  avail  itself  of  the  provisions  of 
said  act 

"It  is  not  disputed  that  the  Pittsburg  Con- 
struction Company  did  properly  comply  with 
all  of  tbe  said  requirements  prescribed. 
Thereupon  it  brought  an  action  against  tbe 
West  Side  Belt  Railroad  Company  at  No. 
398,  Fourth  term.  1907,  of  this  court  It  de- 
clared both  upon  the  award  of  the  arbiter 
aforesaid  and  upon  a  quantum  meruit  Aft- 
er trial,  a  judgment  was  entered  in  favor  of 
the  plaintiff  and  against  the  said  defendant 
in  the  sum  of  $398,471.78,  which  was  upon 
the  said  award,  and  was  not  upon  the  quan- 
tum meruit  The  said  Judgment  was  affirmed 
upon  an  appeal  to  the  Supreme  Court.  227 
Pa.  90,  7S  AU.  1029;  and  219  U.  S.  92,  31 
Sup.  Ot  196,  55  L.  E».  107.  The  plaintiff 
then  issued  this  writ  of  scire  facias,  with  no- 
tice to  the  receivers  of  the  West  Side  Belt 
Railroad  Company,  having  first  obtained 
leave  to  Join  them,  and  with  notice  to  the 
Union  Trust  Company  of  Pittsburg,  trustee 
In  a  mortgage  given  by  the  West  Side  Belt 
Railroad  Company  to  secure  an  issue  of 
bonds,  and  also  with  notice  to  the  Colonial 
Trust  Company,  trustee  In  another  mortgage 
given  by  the  West  Side  Belt  Railroad  Com- 
pany to  secure  Its  guaranty  of  an  issue  of 
bonds  of  ttie  Pittsburg  Terminal  Railroad  & 
Coal  Company.  All  of  said  parties  have  ap- 
peared and  have  answered  the  writ 

"The  Union  Trust  Company  of  Pittsburg 
averred  that  the  mortgage.  In  which  it  ap- 
pears as  trustee,  was  dated  September  1, 
1807,  and  was  recorded  in  the  recorder's  of- 
fice of  said  county  of  Allegheny  on  Febru- 
ary 1,  1898,  in  Mortgage  Book,  voL  837,  p.  1; 
that  said  mortgage  was  given  to  secure  an 
issue  of  bonds  aggregating  (1,000,000  which 
were  Issued,  certified,  and  delivered,  prior  to 
the  date  of  the  plain tifTs  contract,  and  of 
which  issue  $383,000  are  now  outstanding; 
and  that  the  plaintiff  is  therefore  not  entitled 
to  a  lien  prior  to  said  mortgage. 

'The  Colonial  Trust  Company  denied  that 
the  plaintiff  was  a  contractor  within  the 
meaning  of  the  said  resolutions  of  1843  and 
1862.  It  averred  that  the  plaintiff  had  de- 
fined its  position  as  a  subcontractor,  in  the 
said  suit  in  the  United  States  Circuit  Court 
and  cannot  now  claim  as  a  contractor.  It 
also  averred  that  its  said  mortgage  was  ex- 
ecuted prior  to  the  time  the  plaintiff  per- 
formed the  labor  and  furnished  the  material. 
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for  which  it  claims  a  lien,  to  wit,  from  May 
20,  1901,  to  June  11,  1903. 

"In  its  amended  answer,  the  West  Side 
Belt  Railroad  Ck>mpany,  by  its  receivers, 
averred  that  the  plaintiff  was  not  a  contrac- 
tor, but  was  only  a  subcontractor,  and  that 
therefore  it  was  not  within  the  provisions  of 
the  said  resolutions  of  1843  and  1862.  It 
further  averred  that  the  plaintiff  had  no 
claim  against!  it,  prior  to  the  passage  of  said 
act  of  May  23,  1907;  and  it  submitted  that, 
in  so  far  as  the  said  act  attempted  to  create 
a  lien  prior  to  said  mortgage,  it  was  uncon- 
stitutional, as  being  a  taking  of  property 
without  due  process  of  law,  and  impairing 
the  obligation  of  contracts. 

"The  (Colonial  Trust  Company  adopted  said 
amended  answer  of  the  West  Side  Belt  Rail- 
road Company. 

"The  plaintiff  then  toolc  this  role  for  judg- 
ment for  want  of  sufficient  affidavit  of  de- 
fense, and  the  case  was  argued  and  submit- 
ted. 

"It  cannot  be  seriously  disputed  that  the 
plaintiff  is  entitled  to  a  Judgment  upon  this 
record.  Whether  or  not  it  is  entitled  to  the 
priority  of  lien,  which  it  claims,  is  a  different 
question.  It  was  admitted  upon  argument 
that  this  question  can  be  determined  upon 
this  motion,  and  that  the  parties  are  not 
obliged  to  await  a  contest  over  the  proceeds 
of  a  sale  of  the  property. 

"The  plaintiff  claims  a  lien  upon  the  rail- 
road of  the  defendant  from  the  date  of  its 
said  contract,  to  wit.  May  24,  1901,  under 
and  pursuant  to  the  said  resolutions  of  1843 
and  1862,  which  are  as  follows: 

"1843. 

"  That  from  and  after  the  passage  of  this 
resolution,  it  sliall  not  be  lawful  for  any 
company  incorporated  by  the  laws  of  this 
commonwealth,  and  empowered  to  construct, 
make  and  manage  any  railroad,  canal,  or 
other  public  internal  Improvement,  while  the 
debts  and  liabilities  or  any  part  thereof  in- 
curred by  the  said  company  to  contractors, 
laborers  and  workmen  employed  in  the  con- 
struction or  repair  of  said  improvement  re- 
main unpaid,  to  execute  a  general  or  partial 
assignment,  conveyance,  mortgage  or  other 
transfer,  of  the  real  or  personal  estate  of  the 
said  company,  so  as  to  defeat,  postpone,  en- 
danger, or  delay  their  said  creditors,  without 
the  written  assent  of  the  said  creditors  0rst 
had  and  obtained;  and  any  such  aSBignment, 
conveyance,  mortgage  or  transfer,  shall  be 
deemed  fraudulent,  null  and  void,  as  against 
any  such  contractors,  laborers  and  workmen, 
creditors  as  aforesaid.' 

"1862, 

"  'Whereas,  It  frequently  happens  that  in- 
corporated companies,  by  assignment,  con- 
veyance, mortgage  or  other  transfer,  divest 
themttlves  of  their  real  and  personal  estate, 
in  contravention  of  the  provisions  of  the 
resolution  of  January  21st,  1843;    therefore^ 


"'SectlMi  1.  That  whenever  any  Incorpo- 
rated company,  subject  to  the  provisions  of 
the  above  resolution,  shall  divest  themselves 
of  their  real  or  personal  estate,  contrary  to 
the  provisions  of  the  said  resolution,  it  shall 
and  may  be  lawful  for  any  contractor,  la- 
borer or  workman  employed  In  the  construc- 
tion or  repair  of  the  improvements  of  said 
company,  having  obtained  Judgment  against 
the  said  company,  to  issue  a  scire  facias 
upon  said  Judgment,  with  notice  to  any  per- 
son, or  to  any  incorporated  company  claim- 
ing to  hold  or  own  said  real  or  personal  es- 
tate, to  be  served  in  the  same  manner  as  a 
summons  upon  the  defendant.  If  it  can  be 
found  in  the  county,  and  upon  tlie  person  or 
persons,  or  Incorporated  company  claiming  to 
hold  or  own  such  real  estate;  and  if  the  de- 
fendant cannot  be  found,  then  upon  the  re- 
turn of  one  nihil  and  service  as  aforesaid, 
on  the  person  or  persons,  or  company  claim- 
ing to  hold  or  own  as  aforesaid,  the  case  to 
proceed  as  in  other  cases  of  scire  facias  on 
Judgment  against  terre  tenants.' 

"If  It  be  held  that  the  plaintiff  is  entitled 
to  a  lien  from  May  24.  1901,  as  it  claims, 
this  lien  will  have  priority  over  the  mortgage 
in  which  the  Colonial  Trust  Company  Is  trus- 
tee. The  proposition  of  the  plaintiff  is  there- 
fore attacked  by  the  defendant  upon  these 
grounds: 

"(1)  The  plaintiff  is  not  a  contractor  with- 
in the  meaning  of  said  resolutions,  and  it 
is  estopped  from  asserting  that  it  is. 

"(2)  The  said  act  of  May  23,  1907,  in  so 
far  as  it  attempts  to  create  a  Hen  prior  to 
the  date  of  its  passage,  Is  unconstitutional. 

[1]  "It  was  decided  in  the  case  of  Pitts- 
burg Construction  Company  v.  West  Side 
Belt  Railroad  Company,  227  Pa.  90,  75  Atl. 
1029,  that  the  plaintiff  could  recover  again$:t 
the  defendant  as  upon  a  primary  liability. 
Judgment  was  there  entered  in  fiivor  of  the 
plaintiff  and  against  the  defendant  directly. 
Such  recovery  could  not  have  been  obtained 
unless  it  were  held  that  the  plaintiff  and 
defendant  had  in  effect  direct  contractual 
relations.  That  decision  seems  to  be  con- 
clusive that  the  plaintiff  was,  in  ite  relation 
to  the  West  Side  Belt  Railroad  Company, 
a  contractor  within  the  terms  of  said  resolu- 
tions of  1843  and  1862. 

[21  "The  argument  was  made  that,  as 
against  the  mortgage  of  the  Colonial  Trast 
Company,  there  was  no  notice  of  any  claim 
of  lien  upon  the  part  of  the  plaintiff,  and 
that  there  were  no  facts  from  which  a  pnr- 
ch'aser  of  the  bonds  secured  thereby  could 
infer  the  existence  of  such  a  claim.  And  it 
was  urged,  besides,  that  the  plaintiff  is  es- 
topped from  now  asserting,  as  against  said 
mortgage,  that  its  relation  with  the  det^d- 
ant  was  that  of  contractor,  because  it  liad 
asserted,  in  said  action  brought  by  it  in  the 
the  United  States  Circuit  Court,  that  its  re- 
lation was  that  of  subcontractor. 

"The  Ue&  of  the  mortgage  of  the  Colonial 
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Trnst  Company  attached,  If  at  all,  July  1, 
1902,  more  than  13  months  after  the  work 
of  the  plaintlfF  was  commenced. 

"The  work  Itself  Imirased  upon  a  purchaser 
of  said  bonds  the  duty  of  making  an  inquiry. 
If  he  had  done  so,  he  would  have  been  bound 
to  inquire  fully.  He  could  not  have  stopped 
merely  with  the  two  contracts,  that  of  Petrle 
with  the  def^tdant  and  that  of  the  plaintiff 
wfth  Petrle,  for  in  the  latter  the  defendant 
expressly  undertook  to  pay  the  plalntlfT  and 
also  assumed  other  contractual  relations  with 
it.  But,  upon  Inquiry,  he  would  have  learn- 
ed that  the  defendant's  railroad  was  being 
constructed  by  the  plaintiff,  and  he  would 
have  been  bound  to  Inquire  concerning  all 
the  facts  and  circumstances  relative  thereto. 
Then  he  would  have  learned  the  very  facts 
and  drcnmstances,  which  were  afterwards 
determined  to  be  snflScient  to  constitute  the 
relation  between  the  plaintiff  and  the  de- 
fendant as  in  fact  contractual,  and  which 
Justified  the  Supreme  Court  in  saying,  when 
rendering  its  decision  as  aforesaid:  'We 
conclude  on  both  grounds  that  the  written 
contract  between  Petrle  and  the  construction 
company  is  the  law  governing  the  present 
case,  quite  as  much  as  thongh  the  appel- 
lant's name  appeared  therein  as  a  contract- 
ing party.' 

"There  is  no  allegation  that  the  Colo- 
nial Trnst  Company,  or  any  purcliaser  of 
said  bonds,  ever  made  any  inquiry;  nor  is 
it  alleged  that  any  one  was  actually  misled. 
The  basis  of  the  contention  is  that  a  party 
must  have  been  misled  to  his  Injury  by  want 
of  notice.  Bat  if  he  was  not  iMsled,  or  It 
be  could  have  obtained  information  by  In- 
quiry and  be  did  not  inquire,  how  can  he 
be  beard  to  complain  of  want  of  notice?  It 
seems  to  us  that  this  is  the  situation  of  the 
Colonial  Trust  Company  and  of  the  holders 
of  the  bonds,  secured  by  its  mortgage,  witb 
respect  to  the  contention  there  was  no  no- 
tice of  the  plaintiff's  claim.  The  lien  claim- 
ed by  the  plaintiff  is  not  a  secret  one.  It  is 
a  right  given  by  the  Legislature  of  the  state. 
The  work  of  construction  was  commenced 
long  before  the  lien  of  said  mortgage  at- 
tached, and,  as  we  have  seen,  inquiry  would 
have  disclosed  the  relations  of  the  parties. 

[S]  "Is  the  plaintiff  estopped  from  assert- 
ing that  it  was  a  contractor,  by  reason  of 
the  position  it  is  alleged  to  have  taken  in 
the  United  States  Circuit  Court?  This  in- 
quiry has  for  its  basis  the  principle  that  a 
party  is  precluded  from  making  an  allega- 
tion, whereof  he  has  previously  alleged  the 
contrary,  or  where  the  two  positions  taken 
are  so  antagonistic  tbat  one  or  the  other 
must  be  untenable.  Usually,  though  not  al- 
ways, some  element  of  bad  faith  is  involved. 
"The  suit  in  the  United  States  Circuit 
Court  was  brought  against  the  West  Side 
Belt  Bailroad  Company,  John  S.  Scully,  and 
T.  M.  Bamsdall  upon  a  contract  of  guaranty; 
tbe  said  three  defendants  having  originally 
guaranteed  the  contract,  which  tbe  plaintiff 


made  with  A.  S.  Fetrie.  This  contract  of 
guaranty  was  Joint,  not  severaL  Consequent- 
ly, when  the  plaintiff  sought  to  hold  Scul- 
ly and  Barnsdall  liable,  tbe  action  had  to 
be  brought  against  them  upon  tbe  guaranty, 
which  was  the  only  contract  the  plaintiff 
had  with  them.  But,  in  order  to  maintain 
the  action  against  Scully  and  Bamsdall,  the 
plaintiff  was  obliged  to  Join  the  West  Side 
Belt  Railroad  Company,  because  it  also  was 
one  of  the  Joint  guarantors.  It  is  apparent 
why  tbe  plaintiff  brought  tbe  action  as  it 
did  in  the  United  States  Circuit  Court  That 
action  was  upon  the  contract  of  guaranty, 
and  all  tbe  other  allegations  and  contracts 
pleaded  were  incidental  thereto.  But,  when 
tbe  plaintiff  brought  Its  action  In  this  court, 
it  brought  it  upon  tbe  original  contract, 
alleging  a  primary  and  not  a  secondary  lia- 
bility. If  the  defendant  now  finds  itself  in 
this  dual  situation.  It  has  no  one  except  It- 
self  to  blame,  because  it  voluntarily  placed 
itself  in  both  situations.  Aside  from  this, 
however,  we  think  the  question  of  estoppel 
was  Involved  in  the  case  of  Pittsburg  Con- 
struction Company  v.  West  Side  Belt  Rail- 
road Company,  227  Pa.  90,  75  Atl.  1029.  If 
that  be  true,  this  la  no  longer  an  open  ques- 
tion. 

"We  are  therefore  obliged  to  conclude  that 
the  plaintiff  was  a  contractor  within  the 
meaning  of  the  resolutions  of  1843  and  1862, 
and  that  it  is  not  estopped  from  asserting 
the  existence  of  that  relation,  as  against  ei- 
ther the  defendant.  Its  receivers,  or  the  Colo- 
nial Trust  Company. 

[4]  "Upon  tbe  second  ground  of  defense, 
the  counsel  for  defendant  contends  that, 
prior  to  tbe  passage  of  the  aforesaid  act  of 
May  23,  1907,  the  plaintiff  had  no  claim 
whatever  under  its  contract,  either  with  Pe- 
trle or  with  the  defendant;  that  said  stat- 
ute can  only  speak  from  the  date  of  its  pas-' 
sage,  as  against  the  mortgage  of  tbe  Colonial 
Trust  Company;  and  that  to  construe  it  so 
as  to  give  effect  to  the  defendant's  contract, 
as  of  the  date  of  tbe  latter,  would  render 
the  statute  obnoxious  to  tbe  constitutional 
provisions,  which  prohibit  the  taking  of  prop< 
erty  without  due  process  of  law  and  the 
impairing  of  the  obligation  of  contracts. 
These  propositions  were  urged  with  great 
force  and  ability. 

"It  is  not  accurate  to  say  that  no  contract 
between  the  plaintiff  and  the  defendant  ex- 
isted, prior  to  the  passage  of  the  said  act 
of  190>7.  Both  parties  liad  the  power  to 
make  such  a  contract;  they  did  make  it; 
and  the  plaintiff  performed  all,  and  the  de- 
fendant the  greater  part,  of  tbe  oUigations 
respectively  undertaken.  That  both  parties 
were  under  a  moral  obligation  to  fully  per- 
form it  cannot  be  seriously  disputed.  That 
the  plaintiff  was  likewise  morally  entitled 
to  all  the  Incidents  of  said  contract,  includ- 
ing the  lien  given  by  law,  is  equally  indis- 
putable. And,  if  both  parties  had  fully  per- 
formed the  contract,  no  one,  certainly  not 
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tbe  Colonial  Trust  Company,  could  have 
questioned  their  action.  But  tbe  plaintiff 
could  not  invoke  the  aid  of  the  courts  to 
enforce  performance,  not  because  the  con- 
tract was  Illegal  or  void,  but  solely  because 
of  the  provisions  of  said  act  of  1874.  This 
was  a  legislative  inblbltlon,  which  tbe  liCg- 
Islature  had  the  power  to  remove  at  any 
time.  When  the  Legislature  did  remove  the 
inhibition,  as  it  did  by  the  act  of  May  23, 
1907,  It  placed  the  said  contract  in  precisely 
tbe  same  condition  In  which  It  would  have 
been,  had  the  statute  of  1874  never  been 
enacted.  It  likewise  made  the  contract  an 
obligation,  legally  enforceable,  with  all  Its 
incidents,  which  was  exactly  what  the  par- 
ties intended  It  should  be,  when  they  signed 
the  Instrument  on  May  24,  1901.  The  act  of 
1907  does  not  say  that  it  speaks  only  from 
Its  date.  On  the  contrary,  It  validates  and 
makes  enforceable  contracts  theretofore  made, 
but  which  were  not  enforceable  because  of  the 
act  of  1874.  Tbe  date,  to  which  the  llabUlty 
of  the  defendant  la  to  be  referred,  Is  the  date 
of  the  contract  Reed's  App.,  122  Pa.  665, 
16  Atl.  100.  .  Therefore,  by  force  of  said 
act  of  1907,  the  agreement  between  the  plaln- 
tlfT  and  the  defendant  became  a  valid  and 
binding  contract,  as  of  the  date  of  Its  ex- 
ecution and  as  to  all  its  provisions  and  stip- 
ulations; and  In  consequence  the  award  of 
the  arbiter  became  a  legal  finding  of  the  ex- 
tent of  the  defendant's  liability  thereunder. 
Upon  said  contract  and  upon  said  award  the 
plaintiff  was  enabled  to  sustain  a  recovery, 
and  upon  no  other  ground. 

[5]  "Does  the  construction  herein  given  to 
said  act  of  1907  in  any  way  impair  tbe  ob- 
ligation of  the  contract  between  the  Colonial 
Trust  Company  and  the  West  Side  Belt 
Railroad  Company? 

"It  Is  undoubtedly  true  that  said  act  Is 
retrospective.  But  the  act  does<  not  offend 
against  the  Constitution,  for  that  reason,  It 
Is  only  when  such  an  act  impairs  the  obliga- 
tion of  contracts,  or  authorizes  the  taking 
of  property  without  due  process  of  law,  that 
It  is  held  unconstitutional.  In  this  respect 
there  Is  no  distinction  between  reti-ospectlve 
and  prospective  acts.  It  must  be  borne  in 
mind  that  It  Is  the  obligation  of  a  contract, 
which  the  state  is  prevented  from  impair- 
ing.   What  Is  that  obligation? 

"  'A  contract  is  an  agreement  in  which  a 
party  undertakes  to  do,  or  not  to  do,  a  par- 
ticular thing.  The  law  binds  him  to  perform 
his  undertaking,  and  this  Is,  of  course,  the 
obligation  of  his  contract.'  Sturges  v.  Crown- 
inshleld,  4  Wheat  122,  4  L.  Ed.  529. 

"The  said  act  of  1907  in  no  way  Inter- 
fered with  the  rights  and  remedies  of  the 
Colonial  Trust  Company.  Every  right  which 
It  secured,  when  its  mortgage  was  given, 
still  exists  unimpaired;  and  so  does  every 
remedy  which  the  law  or  the  contract  then 
provided.  In  other  words,  the  obligation  of 
tbe  contract  between  It  and  the  defendant 
remained  precisely  the  same  after  the  pas- 


sage of  said  act  as  It  did  before.  If  tbe  said 
act  relates  back  to  the  date  of  the  plaLntlS's 
contract,  as  the  plaintiff  contends,  the  Co- 
lonial Trust  Company  and  the  holders  of 
bonds  secured  by  Its  mortgage  will  bare  ex- 
actly the  same  security  they  obtained,  when 
tbe  mortgage  was  given  and  the  bonds  pur- 
chased. The  act  does  not  take  a'way  one 
iota  of  their  security.  If,  on  the  other  hand, 
tbe  said  act  speaks  only  from  its  date,  as 
the  Colonial  Trust  Company  contends,  It  and 
the  holders  of  said  bonds  will  have  a  gre.iter 
security  than  that  for  which  they  bargained 
and  paid.  For  It  must  not  be  forgotten  that 
every  dollar's  worth  of  labor  and  material, 
which  the  plaintiff  put  into  said  raUroad,  In- 
creased the  security  of  said  bonds  to  the 
same  or  even  greater  extent  So  that  the 
equity  of  the  contention  of  the  Colonial  Trust 
Company  and  of  the  said  bondholders  is 
not  quite  apparent  If,  therefore,  the  Colo- 
nial Trust  Company  and  the  said  bondhold- 
ers have  not  been  deprived  of  any  right  or 
of  any  remedy  by  the  passage  of  the  act  of 
1907 — and  we  have  seen  they  have  not — 
and  If  they  had  notice  of,  or  could  with  rea- 
sonable diligence  have  ascertained,  the  rela- 
tion between  the  plaintiff  and  the  defendant, 
upon  what  possible  ground  can  it  be  said 
that  the  act  of  1907  impaired  the  obligation 
of  their  contract  with  the  defendant?  It 
seems  to  us  there  is  none  whatever,  and  tlist 
we  must  hold  the  act  did  not  have  that  ef- 
fect 

[6]  "Equally  untenable  is  tbe  position  that 
said  construction  of  the  act  will  result  in 
the  taking  'of  property  without  due  process 
of  law.  By  no  possible  reasoning  can  It  be 
shown  that  any  property.  In  which  tbe  Co- 
lonial Trust  Company  has  an  Interest,  will 
be  taken  by  said  construction  of  tbe  act  It 
has  its  lien;  and  it  is  the  same  lien  which 
it  bad  at  the  inception  of  its  mortgage.  Not 
a  particle  of  the  property,  upon  which  it 
secured  a  lien,  has  been  taken  away.  There- 
fore it  will  not  be  deprived  of  any  propert.v 
at  all,  much  less  'without  due  process  of 
law.' 

"At  tbe  argument.  It  was  conceded,  and 
Indeed  upon  this  motion  It  must  have  been, 
that  the  plaintiff  was  not  entitled  to  a  lloi 
prior  to  that  of  the  mortgage,  in  which  th« 
Union  Trust  Company  of  Pittsburg  is  trus- 
tee. The  mortgage  was  executed  and  record- 
ed, and  the  bonds  secured  thereby  were  is- 
sued, certified,  and  delivered,  long  before  tbe 
plaintiff  made  Its  contract  with,  or  perform- 
ed any  work  for,  the  West  Side  Belt  Rail- 
road Company.  Consequently  that  mortgage 
was  a  subsisting  lien  at  the  date  of  tbe 
plaintiff's  contract,  and  that  lien,  to  the  ex- 
tent of  the  bonds  of  that  issue  still  outstand- 
ing, cannot  be  displaced  by  the  said  resolu- 
tions of  1843  and  1862. 

"Other  questions  have  been  raised  In  tbe 
briefs  submitted;  but  In  the  view  we  bare 
taken  we  do  not  think  it  necessary  to  pro- 
long this  opinion  by  their  discussion. 
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"We  tbiBk  the  rale  for  jadgment  should 
be  made  absolute.  Let  a  formal  order  for 
Judgment  In  accordance  with  this  opinion 
be  drawn  by  counsel  and  submitted." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Thomas  Patterson,  for  appellants.  Sam- 
uel McChiy,  Edwin  W.  Smith,  Robert  J. 
Dodds,  and  Reed,  Smith  &  Beal,  for  appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  Judge  Swearlngen. 


STERNER  v.  S.  MORGAN  SMITH  CO. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  Master  and  Sebvant  ($  182*)— Injuries 
TO  Sbbtant— Neolioknck  of  Fellow  Sbbt- 

ANT. 

Under  Act  June  10,  1907  (P.  L.  523),  pro- 
Tiding  that,  in  an  action  for  injuries  to  a  serv- 
ant, the  negligence  of  a  fellow  servant  shall 
not  be  a  defense  when  the  injury  was  caused  by 
the  act  of  any  fellow  servant,  done  in  obedience 
to  orders  by  the  employer,  or  any  other  person 
who  has  authority  to  direct  the  act,  the  negli- 
f^ence  of  a  fellow  servant  in  performing  an  act 
in  obedience  to  instructions  of  a  foreman  can- 
not be  interposed  in  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Ii  368,  370;  Dec.  Dig.  i 
182.*] 

2.  Master  and  Sebvant  ({  129*)— Injtibies 
TO  Sebvant— Negligence  op  Fellow  Sebv- 
ant. 

Plaintiff  was  engaged  in  painting  the  in- 
side of  a  heavy  square  iron  frame,  consisting  of 
plates  1  inch  thicE,  30  inches  wide,  and  10  feet 
long  set  on  edge,  so  as  to  form  a  square  box, 
and  temporarily  bolted  together.  The  foreman 
of  the  employer  ordered  two  workmen  to  re- 
move the  bolts  when  the  plates  had  been  painted 
and  smoothed  with  a  cold  chisel.  The  foreman 
was  not  present  when  the  bolts  were  removed. 
It  took  the  men  alx>ot  16  minutes  to  remove 
them,  and  the  plaintiff  remained  within  the 
frame  without  protest  while  the  work  was  done 
immediately  before  his  eyes  and  with  much 
noise,  when  he  was  injured  by  the  fall  of  one  of 
the  plates.  BeM,  that  the  injury  did  not  result 
from  the  order  of  the  foreman,  and  there  was 
no  negligence  on  the  part  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  267-263;  Dec.  Dig.  i 
129.*] 

3.  Masibb  and  Sebtaht  (|  234*)— Injubieb 
TO  Sbbtant— Contbibdtobt  Neouoence. 

In  such  case,  plaintiff  waB  guilty  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |!  684,  687;  Dec.  Dig.  { 
234.*] 

Appeal  from  Court  of  Common  Pleas,  Tork 
County. 

Action  of  trespass  for  personal  injuries  by 
Wesley  Sterner  against  the  S.  Morgan  Smith 
Company.  From  a  Judgment  for  plalntifF, 
defendant  appeals.    Reversed  and  rendered. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court. 


The  defendant  presented  the  following 
points: 

"(2)  If  the  Jury  find  from  the  evidence  that 
the  plaintiff  saw  and  heard  the  defendant's 
employ&s,  Slonaker  and  Smith,  removing  the 
bolts  from  the  frame,  and,  notwithstanding 
what  he  saw  and  heard,  remained  where  he 
was  Inside  the  frame  without  any  protest  to 
Slonaker  and  Smith,  or  to  their  foreman,  In 
charge  of  this  work,  he  took  the  risk  of  any 
injury  which  might  ensue,  and  therefore  is 
not  entitled  to  recover  In  this  cause.  An- 
swer :  This  point  Is  refused.  There  are  oth- 
er facts  to  be  considered  by  the  Jury  In  ad- 
dition to  those  mentioned  In  this  point 

"(3)  If  the  Jury  find  from  the  evidence  that 
the  plaintiff  saw  and  heard  the  defendant's 
employes,  Slonaker  and  Smith,  removing  the 
bolts  from  the  frame,  and,  notwithstanding 
what  he  saw  and  beard,  remained  where  he 
was  Inside  the  frame  without  any  protest  to 
Slonaker  and  Smith,  or  to  their  foreman,  in 
charge  of  the  work,  he  did  not  exercise  such 
care  as  an  ordinarily  prudent  man  would 
have  exercised  under  the  drcumstances,  and 
was  guilty  of  negligence  which  contributed  to 
the  accident,  and  therefore  is  not  entitled  to 
recover  in  this  suit.  Answer:  This  point  is 
refused.  The  Jury  must  determine  from  all 
the  facta  of  the  case,  including  those  referred 
to  in  the  point,  whether  the  plaintiff  was 
gxillty  of  any  negligence  which  contributed 
directly  to  the  happening  of  the  accident 
which  caused  plalntifTs  injuries. 

"(4)  The  plaintiff's  witnesses^  Slonaker  and 
Smith,  having  testified  that  Schlaanstlne,  the 
foreman,  ordered  them  to  take  out  the  bolts 
'when  the  Job'  was  finished,  and  that  they 
went  to  the  frame  and  saw  that  the  Job  was 
not  done  and  went  away,  and  later  returned 
and  took  the  bolts  out,  the  act  of  Slonaker  and 
Smith  In  taking  out  the  bolts  before  the 
plaintiff  had  finished  painting  was  the  neg- 
ligence of  coemploygs,  for  which  the  defend- 
ant cannot  be  held  liable,  and  the  plaintiff 
cannot  recover  In  this  case.  Answer:  This 
point  Is  refused  as  written.  It  is  for  the 
Jury  to  determine  from  all  the  evidence  In 
the  case  what  the  'Job'  was,  which  is  referred 
to,  and  whether  or  not  the  acts  which  con- 
tributed to  the  accident  resulted  from  the 
negligence  of  the  plalntifTs  fellow  workmen, 
for  which  defendant  would  not  be  respon- 
sible, or  from  the  negligence  of  a  vice  princi- 
pal of  the  defendants  for  which  they  would 
be  liable  in  damages.  If  It  was  the  proximate 
cause  of  plaintiff's  Injury." 

Verdict  and  Judgment  for  plaintiff  for  |1,- 
760.    Defendant  appealed. 

Argued  before  BROWN,  MB8TREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

Richard  E.  Cochran  and  Smyser  Williams, 
for  appellant.  Michael  S.  Nlles,  Charles  A. 
May,  George  E.  Neff,  and  Henry  C.  Nlles,  for 
appellee. 


•For  other  etam  se«  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  41  Rep'r  Indaxea 
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POTTER,  J.  CI]  The  only  thing  disclosed 
by  this  record,  Bpon  which  a  charge  of  neg- 
ligence against  the  defendant  can  be  based  is 
the  fact  that  the  foreman  of  the  machine 
shop  directed  two  of  the  workmen  to  remove 
the  bolts  which  held  together  the  sides  and 
ends  of  an  iron  frame,  which  was  being  pre- 
pared for  shipment  The  frame  was  com- 
posed of  4  pieces,  each  about  1  inch  thick, 
30  Inches  wide,  and  10  feet  long.  These  piec- 
es were  set  on  edge,  so  as  to  form  a  square 
box,  and  were  bolted  together  at  the  comers. 
The  frames  were  set  up  temporarily  in  the 
shop,  and  were  to  be  smoothed  off  with  a 
cold  chisel  and  hammer,  and  painted,  as 
part  of  the  process  of  preparation  for  ship- 
ment. The  plaintiff  in  this  case  was  Sa- 
gaged  in  doing  the  painting  upon  the  inside 
of  the  frame  just  before  the  accident  occur- 
red, and  another  workman  had  just  finished 
the  chipping  or  smoothing  of  the  frame  with 
a  cold  chisel.  Two  other  workmen  were  di- 
rected to  take  the  frame  apart  and  prepare 
It  for  shipping.  The  point  upon  which  this 
case  turns.  In  so  far  as  any  negligence  Is 
concerned  which  may  be  attributed  to  the 
defendant,  is  in  the  form  of  the  order  given 
by  the  foreman,  and  the  effect  naturally  to 
be  given  to  it.  The  evidence  for  plaintiff 
tends  to  show  that  the  workmen  withdrew 
the  bolts  before  plaintiff  had  quite  finished 
his  work  of  painting,  and  as  a  result  one  of 
the  pieces  of  the  frame,  being  deprived  of 
support,  fell  over  upon  plaintiff  and  Injured 
him. 

[I]  The  question  Is  whether  this  Injury 
was  caused  by  the  action  of  fellow  servants 
in  obedience  to  instructions  given  by  the 
foreman.  If  so,  the  negligence  of  the  fellow 
servants  may  not  be  interposed  in  defense, 
because,  under  the  terms  of  the  act  of  June 
10,  1907  (P.  L.  623),  such  a  defense  is  pro- 
hibited. We  must  therefore  examine  the  tes- 
timony to  see  If  the  natural  and  reasonable 
effect  of  the  order  given  by  the  foreman  was 
to  bring  about  the  injury.  According  to  the 
testimony  of  Slonaker,  one  of  the  workmen 
who  removed  the  bolts,  the  foreman  said  he 
wanted  them  to  take  out  the  bolts  when  the 
Job  was  finished,  meaning  thereby,  as  the 
evidence  shows,  when  the  painting  and  the 
smoothing  was  done.  The  witness  goes  on  to 
say:  "We  couldn't  work  at  it  then,  and  went 
back  on  the  floor,  and  went  back  afterwards 
and  took  the  bolts  out.  He'  said  we  should 
watch  the  job  up,  and  when  it  was  ready 
take  It  apart"  So  much  for  the  instructions. 
What  was  actually  done  under  them  was 
thus  detailed  by  the  same  witness:  "We 
went  down  there  after  we  thought  the  Job 
was  ready,  and  took  the  bolts  out  of  the 


opposite  end,  and  then  came  np  to  this  &a<L 
and  there  were  four  turned  bolts  In  there 
that  you  have  to  drive  out  with  a  hammer." 
There  was  other  testimony  corroborative  of 
what  this  witness  said,  as  to  the  order  giv- 
en by  the  foreman,  and  as  to  the  fact  that 
it  was  not  immediately  executed.  It  further 
appears  that  the  operation  of  removing  the 
bolts  occupied  some  time,  perhaps  half  an 
hour,  and  the  foreman  was  not  there  when 
It  was  completed.  Manifestly  the  pieces 
would  not  be  separated  until  the  bolts  were 
out  nor  could  the  piece  which  npset  fall  over 
until  then.  It  is  evident  that  the  order  giv- 
en by  the  foreman  to  take  the  bolts  out 
when  the  Job  was  ready,  involved  no  danger 
to  the  plaintiff.  It  is  apparent  that  the 
workmen  properly  understood  the  order  as 
not  calling  for  instant  action  upon  their 
part,  for  they  waited  until,  as  they  said,  they 
thought  the  Job  was  ready.  If  the  workmen 
took  out  the  bolts  before  the  Job  was  ready — 
that  is,  before  the  painting  was  finished — 
they  acted,  not  in  obedience  to  the  order. 
but  in  violation  of  it  If  the  Injury  resulted 
from  such  a  violation  of  orders,  the  employer 
was  not  responsible.  If  the  foreman  '  liad 
ordered  the  men  to  proceed  at  once  witb  the 
work,  without  regard  to  the  prestece  of  the 
plaintiff,  then  engaged  In  painting,  and  In- 
Jury  had  resulted  as  a  plain  consequence  of 
what  was  done  in  direct  obedience  to  the 
order,  the  employer  would  have  been  liable, 
and  the  negligence  of  the  fellow  servants, 
no  matter  how  gross,  would,  under  the  terms 
of  the  act  of  1907,  not  have  been  admissible 
as  a  defense.  But  the  testimony  makes  it 
clear  that  no  such  thing  was  done,  and  the 
injury  cannot  by  any  reasonable  Inference 
be  regarded  as  resulting  from  the  order  of 
the  foreman  to  the  fellow  servants  of  the 
plaintiff.  If  not  then  there  is  nothing  in 
the  case  to  sustain  the  charge  of  negligence 
against  the  defendant. 

[3]  It  is  not  necessary  to  go  further  and 
consider  the  evidence  showing  contributory 
negligence  by  the  plaintiff;  but  if  it  were,  it 
would  appear  that  the  workmen  were  engag- 
ed for  more  than  15  minutes  in  removing 
the  bolts  right  nnder  the  eyes  of  plaintiff, 
and  almost  within  arm's  reach.  Some  of  the 
bolts  had  to  be  driven  out  with  a  hammer, 
which  made  a  noise.  It  is  incredible  that 
plaintiff  should  not  have  seen  or  heard  what 
was  going  on.  If  he  did,  and  remained  so 
close  to  the  unsupported  piece  of  iron  as  to 
be  injured  by  it  when  it  turned  over,  he  must 
have  contributed  thereby  to  the  injnr>" 
which  he  received.  The  third,  fourth,  and 
eighth  assignments  of  error  are  sustahied. 

The  judgment  is  reversed,  and  la  hat  en- 
tered for  the  defendant 
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Appeal  of  DRAKE. 
iSnpreme  Conrt  of  PennsylTania.    Jnljr  6, 1911.) 

Taxation  (J  305*)— Gi.AssmcATioM  of  Tbs- 

RiTOBT— Appeal. 

Under  Act  March  24,  1868  (P.  L.  443).  re- 
lado^  to  the  taxation  of  real  estate  in  Phila- 
delphia county,  while  an  appeal  lies  from  an  as- 
sessment of  valuation,  none  lies  from  the  action 
of  the  board  of  revision,  classifying  the  terri- 
tory or  district  in  which  the  real  estate  is  lo- 
cated. 

[Ed.  Note.— For  other  casea,  see  Taxation, 
Dec.  Dig.  S  30C5.*] 

Appeal  from  Court  of  Common  Pleas, 
FtaUadelphla  County. 

In  the  matter  of  the  application  of  Marian 
"W.  Drake  for  revision  of  taxes.  From  an 
order  dismissing  an  appeal  from  the  board  of 
revision,  Drake  appeals.    Quashed. 

Argued  before  BROWN,  MBSTREZAT, 
POTTER,  and  MOSCHZISKER,  JJ. 

John  Weaver,  John  6.  Johnson,  Joseph  R. 
Rhoads,  and  John  S.  Gerhard,  for  appellant 
James  Alcorn,  City  Sol.,  and  Mayne  R.  Long- 
streth,  Asst  City  SoL,  for  appellee. 

PER  CURIAM.  The  appeal  heard  In  the 
tfonrt  below  was  not  from  the  assessment  or 
valuation  of  the  appellant's  real  estate,  but 
from  the  classification  of  the  territory  or 
district  In  which  it  Is  located.  By  the  act  of 
March  24,  1868  (P.  U  443),  it  is  made  the 
duty  of  the  board  of  revision  of  taxes  of 
the  county  of  Philadelphia,  "Immediately 
after  the  annual  assessment  In  each  year, 
to  classify  the  real  estate  so  assessed  in  such 
a  manner  and  upon  testimony  adduced  be- 
fore them,  as  to  discriminate  between  the 
rural  and  buUt  up  portions"  of  the  city  of 
Philadelphia.  The  classification  required  by 
the  act  divides  real  estate  In  the  dty  of 
Philadelphia  Into  buUt-up  portions,  rural  or 
suburban  property,  and  agricultural  and 
farm  land,  and  this  leads  to  three  rates  of 
taxation.  The  tax  upon  the  rural  or  sub- 
urban portion  of  the  dty  is  not  to  exceed, 
two-thirds  of  the  highest  rate  of  tax  requir- 
ed to  be  assessed,  and  that  upon  agricultural 
and  farm  land  Is  to  be  one-half  of  the  high- 
est rate.  The  act  of  1868  has  conferred  up- 
on the  board  of  revision  of  taxes  the  author- 
ity to  classify  real  estate  within  the  dty  of 
Philadelphia  for  the  purpose  of  determining 
what  proportion  of  the  general  tax  rate  Is 
to  be  paid  by  two  of  the  classes,  and  no  stat- 
ute allows  an  appeal  from  the  decision  of 
that  tribunal.  If  the  authority  conferred 
upon  it,  should  be  abused,  the  power  of  a 
court  of  equity  would  be  adequate  to  restrain 
the  i)erpetration  of  a  palpable  wrong.  Erie 
V.  Reed.  113  Pa.  468,  6  Atl.  679.  Under  the 
act  of  April  19,  1889  (P.  L.  37),  an  appeal 
lies  to  the  common  pleas  from  an  ass«8sment 
or  valuation  by  county  commissioners  or  a 
board  of  revision  of  taxes,  but  this  is  very 
different   from    classification.     Of    the    as- 


sessment or  raluation  of  his  property  the 
appellant  is  not  complaining. 
Appeal  quashed. 


RUCH  et  al.  v.  YORK  CITY. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  Contracts  (J  127*)— Validitt  —  Abbitba- 
TioN  Clause. 

Provision  may  legally  be  made  in  a  build- 
ing or  construction  contract  that  disputes  shall 
be  submitted  for  decision  to  the  architect  or 
engineer,  and  that  his  conclusion  or  judRment 
shall  be  a  final  adjudication  of  the  questions 
submitted,  and  the  architect  or  engineer  may  be 
given  the  power  to  determine  the  right  to  liqui- 
dated damages  under  the  terms  of  the  contract. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  fg  608-615 ;   Dec.  Dig.  {  127.*] 

2.  Contracts  (J  285*)— Construction— Abbi- 
TBATioN  Clause. 

To  oust  the  jurisdiction  of  courts  by  a  pro- 
vision in  a  contract  for  the  submission  of  dis- 
putes to  the  architect  or  engineer,  it  must 
clearly  appear  that  the  subject-matter  of  the 
controversy  was  within  the  prospective  sub- 
mission, and  a  provision  therein  to  submit  ques- 
tions arising  as  to  the  fulfillment  of  the  con- 
tract does  not  give  a  right  to  pass  on  a  claim 
for  damages  for  nonfulfillment. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1303;   Dec.  Dig.  {  285.*] 

3.  Municipal   Cobpobations   (S  360*)- Pub- 
lic    lUPROVEMZNTB — CONTRACTS  —  ABBITBA- 

TioN  Clause— E^TRA  Work. 

Where  a  contract  for  the  construction  of 
a  sewer  gives  the  engineer  anthoritv  to  deter- 
mine the  amount,  quality,  aceeptaoility,  and 
fitness  of  the  several  amounts  of  work  and  ma- 
terial, and  to  decide  all  questions  as  to  the 
measurement  of  quantities  and  fulfillment  of 
the  contract,  and  to  determine  questions  re- 
specting the  true  construction  or  meaning  of 
the  plans  and  specifications  and  the  contract 
contemplates  extra  work,  it  is  for  the  engineer 
to  decide  whether  additional  sewers,  and  remov- 
ing and  relaying  paving  on  the  streets  where 
they  were  laid,  and  excavations  for  house  con- 
nections to  a  greater  depth  than  that  specified 
in  the  contract  were  "work  not  otherwise  pro- 
vided for"  which  was  to  be  paid  for  as  extra 
work. 

[Ed.  Note.— BV>r  other  cases,  see  Municipal 
Corporatiods,  Cent  Dig.  {§  892,  892^/^;  Dec. 
Dig.  §  360.*] 

4.  Municipal  Cobpobations   (§  358*)— Pub- 
lic  IMPBOVKMKNTS  —  CONTBACTS  —  ABBITBA- 

TiON  Clause. 

Error  in  the  decision  of  an  engineer  as  to 
the  fulfillment  of  a  contract  for  construction  of 
a  sewer,  does  not  invalidate  the  decision  except 
in  case  of  fraud  or  misconduct  to  which  the  city 
was  a  party. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  (  890;  Dec  Dig.  i 
358.*] 

5.  Municipal  Cobpobations  (|  360*)  — Pub- 
lic  iMPBovEMENTS— Contracts— CONSTBUC- 

TION. 

Where  a  city's  contract  for  the  construc- 
tion of  a  sewer  states  a  unit  price,  and  it  is 
stipulated  that  the  quantities  of  work  shown  on 
the  plans  are  only  approximate,  the  contractors 
can  recover  only  unit  prices,  and  not  for  extra 
work  for  additional  sewers,  extra  excavations 
of  house  trenches  to  a  greater  depth  than  that 
specified  in  the  contract,  and  for  the  removal 
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and  replacing  of  paTemtnto  inTolved  ia  layinf 
the  additional  sewers. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  892;  892%;  Dec 
Die.  !  360.*] 

C.  Municipal  Cobpokations   (S  358*)— Pxtb- 

LIC    IMFBOTBMENTS  —  CONTRACIS  —  ABBITBA- 

TiON  Clause. 

Under  a  contract  for  the  construction  of 
sewers,  authorizing  the  engineer  to  construe  the 
plans  and  specifications  and  to  determine  what 
is  and  what  is  not  extra  work,  but  not  giving 
him  power  to  construe  the  contract  as  a  whole, 
he  exceeds  his  jurisdiction  where  he  passes  on 
a  claim  for  damages  for  failure  of  the  city  to 
provide  an  outlet  for  sewers,  since  such  a  de- 
cision involves  a  construction  of  the  whole  con- 
tract, and  not  merely  o^  the  plans  and  specifica- 
tions. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  35S.*] 

7.  MuniciPAi,  Cobpobations   (J  362*)— Pub* 

LIO    IMPBOVEMBNIS  —  CONTBACTS  —  ABBITBA- 

TiON  Clause— Delay. 

An  engineer  is  not  authorized  to  pass  on  a 
daim  for  damages  for  delay  in  performance  of  a 
contract  for  the  construction  of  sewers  where 
the  contract  contains  no  provision  conferring 
such  authority. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  If  894,  895 ;  Dec.  Dig. 
f  862.*] 

Appeal  from  Conrt  of  Common  Pleas,  York 
County. 

Assumpsit  by  George  W.  Bucli  and  anoth- 
er, trading  as  George  W.  Ruch  &  Co.,  against 
York  City  to  recover  a  balance  on  a  con- 
tract for  the  construction  of  a  sewer  sys- 
tem. From  a  judgment  for  defendant  on 
demurrer  to  the  statement,  plaintiffs  ap- 
peal.   Ueversed,  with  procedendo. 

The  following  Is  the  opinion  of  Bittenger, 
P.  J.,  In  the  court  below: 

"The  items  of  the  plaintiffs'  claim  were  as 
follows:  (a)  $12,406.40,  for  work  on  so-called 
•dotted  line'  and  'no  line'  streets;  (b)  |2,704.- 
76,  for  extra  excavations  for  house  connec- 
tions below  the  average  depth  of  six  feet;  (c) 
$1,610.11,  for  removing  and  relaying  paving 
on  streets  over  trenches  dug  by  plaintltts;  (d) 
$47,688.69,  alleged  damage  by  reason  of  the 
failure  of  the  city  to  provide  an  outlet  for 
the  sewers  laid  by  plaintiffs;  (e)  $5,388.15, 
for  gost  of  cleaning  sewers  to  enable  the  city 
to  in8i)ect  the  same  before  acceptance;  and 
<f)  $10,865.98,  for  amount  deducted  by  the 
dty  as  liquidated  damages  suffered  by  It  for 
failure  to  complete  work  on  or  before  Jan- 
uary 1,  1906,  as  provided  in  the  contract 

"Notice  by  advertisement  was  given  by  the 
city  tliat  sealed  proposals  would  be  received 
for  the  construction  of  a  system  of  sewers  in 
the  city  of  York.  Intending  contractors 
were  Invited  to  inspect  the  plans,  specifica- 
tions, and  form  of  contract  at  the  o£ace  of 
the  resident  engineer  of  the  board  of  pub- 
lic works.  The  letting  of  the  work  was  to 
be  in  three  separate  contracts,  denominated 
contract  'A,'  contract  *B,'  and  contract  "O,' 
the  latter  of  which  was  to  be  a  discbarge 
sewer  with  overflow  chamber  and  all  ap- 


purtenances. Contract  'A'  and  contract  "B' 
were  let,  the  latter  to  the  plaintiffs  on  March 
28,  1904;  contiact  '0,'  was  not  let,  and  the 
sewer  therein  provided  has  not  been  con- 
structed. Contract  'B'  was  let  at  unit 
prices.  Work  was  provided  for  and  was  to  be 
paid  for  at  the  cost  thereof  plus  15  per 
cent  On  April  23,  1904,  the  plaintiffs  began 
work  under  the  contract  and  proceeded  with 
it  until  December  22,  1906,  when,  the  en- 
gineer having  certified  that  the  plaintiffs 
bad  not  made  the  progress  required  by  the 
contract  and  had  unreasonably  and  unneces- 
sarily delayed  the  work,  the  city  under  arti- 
cle 7  of  ttte  contract  took  charge  of  and 
completed  the  work.  On  October  1,  1907, 
the  engineer  In  accordance  with  article  12 
of  the  contract,  made  a  final  estimate  of  the 
amount  of  work  done  and  certified  that  the 
work  was  completed  according  to  the  terms 
of  the  contract  on  September  6,  1907. 

"The  statement  avers  that  the  contract 
was  entered  into  by  the  plaintiffs  upon  the 
faith  of  the  plans,  specifications,  and  form  of 
contract  shown  to  them  ix'ior  to  their  bid  at 
the  office  of  the  resident  oigineer,  and  up- 
on the  faith  of  the  statements,  explanations, 
and  directions  of  the  engineer  at  the  said 
time  and  place,  and  that  plaintiffs  made 
their  bid  and  executed  said  contract  in  re- 
liance thereon.  It  is  further  averred  that 
the  plans  indicated  by  certain  marks  the 
location  of  the  streets  where  the  sewerage 
system  was  to  be  constructed,  that  'solid 
lines'  were  explained  to  represent  sewers  to 
be  constructed  at  the  present  time,  and 
'dotted  lines'  extensions  to  be  made  In  the 
future;  that  the  plans  and  specifications 
failed  to  show  the  depth  of  the  house  con- 
nections of  the  sewerage  system  and  the 
paving  and  the  character  thereof  required  to 
be  removed  and  replaced  by  the  contractor; 
that  the  engineer  instructed  the  plaintiffs  to 
bid  only  on  the  'solid  lines'  streets  as  the 
location  of  the  sewer ;  that  the  engineer  rep- 
resented that  the  house  connections  would 
be  at  the  depth  of  six  feet  and  that  if 
the  contractor  was  required  to  go  any  deep- 
er he  would  be  paid  therefor  as  extra  work 
under  the  contract;  that  the  plans  exhibit- 
ed to  the  plaintiffs  showed  the  paving  on 
streets  and  alleys  and  the  character  ttiere- 
of  which  was  to  be'  removed  and  replaced 
as  provided  in  the  contract;  that  the  en- 
gineer represented  that  an  outlet  system 
would  be  provided  by  the  defendant  for  the 
sewers  to  be  constructed  under  contract  'B' 
and  that  defendant  would  provide  tempo- 
rary outlets  for  the  work  covered  by  con- 
tract 'B'  in  case  the  outfhU  part  of  the 
sewerage  system,  covered  by  contract  *C' 
should  not  be  complete  until  It  should  be 
completed  or  progress  sufficiently  made  to 
furnish  ample  outlets  for  the  sewers  to  be 
constructed  under  the  contract 

"The  several  Items  of  the  plaintiffs' daim. 
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except  the  one  for  failnre  to  provide  an  out- 
let, were  submitted  to  and  disallowed  by  the 
engineer  acting  as  an  arbitrator  under  the 
third  clause  of  the  contract  The  contract, 
speclflcatlons,  and  notice  to  contractors  pro- 
vide, inter  alia,  as  follows: 

"Article  S  of  contract.  'All  the  work  under 
this  contract  shall  be  done  to  the  satisfaction 
of  the  engineer,  who  shall  in  all  cases  de- 
termine the  amount,  quality,  acceptability 
and  fitness  of  the  several  amounts  of  work 
and  materials  which  are  to  be  paid  for 
hereunder,  and  shall  decide  all  questions 
which  may  arise  as  to  the  measurement  of 
quantities  and  the  fulfillment  of  this  contract 
on  the  part  of  the  contractor,  and  shall  de- 
termtne  all  questions  respecting  the  true  con- 
struction or  meaning  of  the  plans  and  speci- 
fications, and  bis  determination  and  decision 
thereon  shall  be  final  and  conclusive;  and 
such  determination  and  decision  in  case  any 
(juestion  shall  arise  shall  be  a  condition 
precedent  to  the  right  of  the  contractor  to 
receive  any  money  hereunder.' 

"Art  4.  The  construction  of  the  work 
shall  be  in  all  respects  according  to  the  no- 
tice and  proposal  hereto  annexed,  the  spec- 
ifications hereinafter  set  forth  and  the  plans 
exhibited,  which  notice,  proposal,  plans,  and 
speclflcattons  are  made  part  of  this  con- 
tract' 

"Art  6.  The  contractor  agrees  that  the 
quantities  stated  in  the  notice  to  bidders,  or 
at  other  times,  are  only  for  the  purpose  of 
comparing,  on  a  imlform  basis,  the  bids  of- 
fered for  the  work  under  this  contract' 

"Art  7.  'If  tlie  work  to  be  done  under  this 
contract  shall  be  abandoned  *  *  *  or  if 
at  any  time  the  engineer  shall  be  of  the  opin- 
ion, and  shall  so  certify  in  writing  to  the 
board,  that  the  conditions  herein  specified  as 
to  the  rate  of  progress  are  not  fulfilled,  or 
that  the  work,  or  any  part  thereof,  is  unnec- 
essarily or  unreasonably  delayed  •  •  • 
the  board  may  notify  the  contractor  to  dis- 
continue all  work  •  *  •  and  the  board 
may  thereupon  •  •  •  complete  the  work 
*  *  *  and  charge  the  expense  thereof  to 
the  contractor.' 

"Art  11.  'The  engineer  shall  make  an  ap- 
proximate monthly  estimate  of  the  value  of 
the  work  done  and  materials  incorporated  in- 
to the  work,  whenever  said  monthly  work  ex- 
ceeds $500  In  value,  and  80  per  cent,  of  such 
estimated  value  will  be  paid  to  the  contractor 
when  approved  by  the  board.' 

"Art.  12.  The  engineer  shall,  as  soon  as 
practicable  after  the  completion  of  the  work 
of  this  contract,  make  a  final  estimate  of  the 
amount  of  work  done  imder  this  contract, 
and  the  value  thereof,  and  the  city  shall, 
within  thirty  days  after  such  final  estimate 
is  80  made  and  is  approved  by  the  board,  pay 
the  entire  sum  so  found  to  t>e  due  hereunder, 
after  deducting  therefrom  all  previous  pay- 
ments, and  also  all  percentages  and  amounts 
to  be  kept  and  retained  under  the  provisions 
of  this  contract.    All  prior  estimates  and  pay- 


ments shall  be  subject  to  correction  in  the 
final  estimate  and  payment' 

"Art  14.  The  contractor  shall  do  any 
work  not  herein  otherwise  provided  for  when 
so  ordered  in  writing  by  the  engineer,  and 
shall,  when  requested  to  do  so,  furnish  item- 
ized statements  of  the  cost  of  the  work  or- 
dered, and  give  the  engineer  access  to  ac- 
counts, bills  and  vouchers  relating  thereto.' 

"Art  15.  'If  the  contractor  claims  compen- 
sation for  extra  work  not  ordered  as  afore- 
said, but  nevertheless  approved  by  the  en- 
gineer, he  shall,  within  one  week  after  the 
beginning  of  such  work,  make  a  written 
statement  of  the  nature  of  the  work  perform- 
ed, to  the  engineer,  and  shall,  on  or  before  the 
fifteenth  day  of  the  month  succeeding  that  iu 
which  any  extra  work  shall  have  been  done, 
file  with  the  engineer  an  itemized  statemeuc 
of  the  details  and  amount  of  such  work ;  and 
unless  such  statements  shall  be  made  as  so 
required,  his  claim  for  compensation  shall  be 
forfeited  and  invalid,  and  he  shall  not  be  en- 
titled to  payment  on  account  of  any  such 
work.' 

"Art  16.  'If  the  contractor  is  obstructed 
or  delayed  in  the  prosecution  or  completion 
of  the  work  by  •  •  •  any  delay  on  the 
part  of  the  city  in  doing  the  work  or  fur- 
nishing the  materials  to  be  done  and  fur- 
nished by  it,  the  contractor  shall  have  no 
claim  for  damages  for  any  such  cause  or 
delay,  but  he  shall  in  such  cases  be  entitled 
to  such  extension  of  the  time  hereinafter 
specified  for  the  completion  of  the  work  as 
the  engineer  shall  in  writing  certify  to  t>e 
just  and  proper,  provided,  however,  that 
claim  for  such  extension  of  time  is  made  by 
the  contractor  In  writing  within  a  week  from 
the  time  when  any  such  alleged  cause  for  de- 
lay shall  occur.' 

"Art  17.  'It  is  agreed  that  the  contractor 
shall  complete  all  of  the  work  under  this 
contract  on  or  before  the  1st  day  of  Janu- 
ary, 1906,  and  it  is  further  expressly  agreed 
that  time  is  of  the  essence  of  this  contract, 
and  the  contractor  agrees  that  the  city  is  au- 
thorized to  deduct  and  retain  out  of  moneys 
that  may  be  due  or  become  due  to  him  under 
this  agreement  the  sum  of  fifty  ($50.00)  dol- 
lars per  day  as  liquidated  damages  for  each 
and  every  day  that  the  work  is  not  complet- 
ed beyond  the  time  herein  stipulated  there- 
for.' 

"Sec.  A,  datise  6  of  Specifications.  'All 
work  during  its  progress  and  on  its  comple- 
tion shall  conform  to  the  lines  and  grades 
given  by  the  engineer,  and  shall  be  built  in 
accordance  with  contract  plans  and  direc- 
tions given  by  him  from  time  to  time,  sub- 
ject to  such  modifications  and  additions  as 
shall  be  deemed  necessary  by  him  during  its 
execution.* 

"Clause  6.  'The  quantities  of  work  shown 
on  the  plans  and  herein  stated  are  only  ai>- 
proximate,  and  are  given  for  the  purpose  of 
balancing  the  bids.  As  the  work  progresses 
it  Is  expected  that  some  of  the  sewers  shown 
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may  be  omitted,  due  to  the  embodiment  ot 
existing  sewers  within  the  new  system,  the 
desirability  of  which  can  be  determined  only 
after  the  work  has  been  opened  up ;  and  that 
some  sewers  may  be  added  to  the  plans  dur- 
ing the  progress  of  the  work,  due  to  the 
building  up  of  additional  streets  or  to  other 
causes.  It  Is  distinctly  understood  that  the 
board  reserves  the  right  to  add  to  or  take 
from  the  total  amount  of  work  anticipated 
under  each  contract  up  to  the  limit  of  twen- 
ty per  cent,  thereof,  In  accordance  with  the 
distinct  stipulation  specified  In  article  5  of 
this  contract.' 

"Sec.  C,  clause  39.  'All  work  done  on  ex- 
cavation as  above  specifled  or  as  may  be  re- 
quired, shall  be  Included  in  the  prices  bid 
per  running  foot  of  sewer  construction,  ac- 
cording to  the  notice  to  contractors  and  the 
proposal  annexed.' 

"Sec.  B,  clause  64.  'The  surface  of  streets, 
where  paved  or  macadamized,  shall  have  the 
same  materials  replaced  and  deficiencies  sup- 
plied, and  shall  in  all  cases  be  left  In  as  good 
a  condition  as  it  was  previous  to  the  com- 
mencement of  the  work.' 

"Clause  22  of  the  Proposal.  'For  extra 
work,  If  any,  performed  under  art  14  of  the 
annexed  contract,  the  reasonable  cost  of  the 
work,  as  determined  by  the  engineer,  plus 
fifteen  per  cent,  of  such  cost.  The,  prices 
bid  per  running  foot  for  furnishing  and  lay- 
ing sewers  Include  excavation  •••  re- 
filling trenches,  replacing  all  structures  In- 
terfered with,  resurfacing  of  streets,  and  all 
other  work  and  materials,  except  that  to  be 
paid  for  separately,  as  stated  In  the  contract 
and  specifications.' 

"Notice  to  Contractors.  'The  quantities 
stated  In  this  proposal  are  approximate  only, 
and  subject  to  change  without  liability  by 
the  board.' 

"The  court  entered  Judgment  for  defend- 
ant on  the  demurrer." 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKBR,  JJ. 

H.  0.  Nlles,  V.  K.  Keesey,  and  J.  S.  Black, 
for  appellants.  John  L.  Rouse,  City  Sol.,  and 
James  St  Clair  McCall,  for  appellee. 

MESTREZAT,  J.  This  is  an  action  of  as- 
sumpsit brought  to  recover  a  balance  alleged 
to  be  due  on  a  contract  to  construct  part 
of  a  sewerage  system  in  the  city  of  Tork, 
and  damages  arising  out  of  the  contract 
The  statement  claims  for  work  which  is  al- 
leged to  be  extra  and  payable  for  as  such 
and  not  regular  work  payable  for  at  unit 
prices;  for  the  cost  of  cleaning  the  sewers 
for  Inspection;  for  damages  by  reason  of  the 
city's  failure  to  provide  an  outlet  for  the 
sewers  laid  by  plaintiffs ;  and  for  the  amount 
deducted  by  the  city  as  liquidated  damages 
for  failure  to  complete  the  work  within 
the  time  required  by  the  contract.  The  de- 
fendant filed  a  demurrer  to  the-  statement 
and  alleged  as  causes  therefor  that  the 
statement  disclosed  the  several  items  of  the 


claim  to  be  within  the  scope  of  the  arbi- 
tration article  of  th^  contract  and  the  de- 
cision by  the  arbitrator  was  final  and  con- 
clusive, and  that  some  of  the  items  were 
lumped  charges  and  not  sufficiently  specUic. 
The  demurrer  was  sustained  by  the  court 
and  Judgment  was  entered  for  the  defend- 
ant.    Tbe  plaintiffs  have  appealed. 

[1]  It  is  settled  in  this  state  that  the  iwr- 
ties  to  a  building  or  construction  contxact 
may  legally  provide  therein  that  dla^mtes 
arising  out  of  the  contract  shall  be  submit- 
ted for  decision  to  the  architect  or  engineer, 
and  that  his  conclusion  or  Judgment  shall 
be  a  final  adjudication  of  the  questions  sub- 
mitted. Such  submission  may  include  the 
power  to  determine  tbe  rlgbt  of  the  parties 
to  liquidated  damages  under  the  tmns  of 
the  contract  Clark  &  Sons  Co.  v.  Pittsburg. 
217  Pa.  46,  66  Atl.  154;  Oonneaut  Lake  Agri- 
cultural Association  v.  Surety  Company,  225 
Pa.  6»2,  74  Atl.  620. 

[2]  The  right  of  trial  by  Jury,  however,  is 
not  to  be  taken  away  by  implication,  and  In 
order  to  oust  the  Jurisdiction  of  the  eoorts 
it  must  clearly  appear  that  the  subject-mat- 
ter of  the  controversy  was  within  the  pros- 
pective submission.  Lauman  v.  Toung,  31 
Pa.  806.  An  agreement  of  submission  Is  not 
to  be  extended  by  implication  beyond  its 
plain  words,  and  a  provision  therein  to  sub- 
mit questions  that  may  arise  as  to  the  ful- 
fillment of  a  contWict  does  not  give  tbe  right 
to  pass  on  a  claim  for  damages  for  nouful- 
fillment  Somerset  Borough  v.  Ott  207  Fa. 
539,  56  Atl.  1079. 

[3]  Article  3  of  the  contract  between  the 
parties  to  this  litigation  provides  as  fol- 
lows: "All  the  work  •  •  •  shall  be 
done  to  the  satisfaction  of  the  engineer,  who 
shall  in  all  cases  determine  the  amoant, 
quality,  acceptability  and  fitness  of  the  sev- 
eral amounts  of  work  and  materials,  •  *  • 
and  shall  decide  all  questions  which  mar 
arise  as  to  the  measurement  of  quantities 
and  the  fulfillment  of  this  contract  •  •  • 
and  shall  determine  all  questions  reelecting 
the  true  construction  or  meaning  of  tbe 
plans  and  specifications,  and  his  detomina- 
tion  and  decision  thereon  shall  be  final  and 
conclusive;  and  such  determination  and  de- 
cision In  case  any  question  shall  arise  shall 
be  a  condition  precedent  to  the  riglit  of  tbe 
contractor  to  receive  any  money  hereunder." 
We  think  it  clear  that  the  items  of  tbe 
plaintiffs'  claim  for  work  on  the  so-called 
"dotted  line"  and  "no  line"  streets,  for  ex- 
cavations for  house  connections  at  a  great- 
er depth  than  six  feet  and  for  removing 
and  relaying  paving  on  streets  over  trencbes 
dug  by  the  plaintiffs  are  within  the  juris- 
diction of  the  engineer  under  the  arbitration 
article  of  the  contract  and  that  his  adjudica- 
tion was  final.  The  parties  submitted  all 
the  Items  of  tbe  claim,  except  the  iton  for 
failure  to  provide  an  outlet  for  the  sewers 
laid  by  the  plaintiffs,  and,  after  preaentisF 
their  contentions  pro  and  con,  the  arbitrator 
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rendered  a  decision  wblcb  disposed  of  every 
Item  of  the  claim  with  tbe  one  exception. 
Whether  these  Items  were  extra  work  or 
were  to  be  compensated  for  at  nnlt  prices 
was  for  tbe  engineer  to  decide  under  the  ar- 
bitration article  of  the  agreement.  It  spe- 
cifically provides  that,  "tbe  engineer  shall 
decide  all  qnestlons  wblcb  may  arise  as  to 
the  measurement  of  quantities  and  the  ful- 
fillment of  the  contract,  •  •  •  and  shall 
determine  all  questions  respecting  the  true 
construction  or  meaning  of  tbe  plans  and 
Bpeciflcatlons."  It  was  the  duty  of  the  ea- 
glneer  to  make  tbe  nfeasnrements  for  tbe 
original  as  well  as  for  the  extra  work,  and 
it  necessarily  required  bim  to  determine 
what  was  extra  work  and  what  was  tbe 
regular  work  to  be  paid  for  at  unit  prices. 
This  Is  one  of  tbe  questions  wblcb  be  espe- 
cially would  be  competent  to  determine  and 
wblcb  arose  as  to  tbe  "measurement  of 
quantities."  Tbe  location,  extent,  and  char- 
acter of  tbe  work,  tbe  character  and  quanti- 
ty of  materials,  etc.,  are  shown  by  tbe  plans 
and  8{)ieciflcatlonB,  and  hence  whether  addi- 
tional sewers  and  ronoylng  and  relaying 
paving  on  tbe  streets  In  wblcb  they  were 
laid,  and  tbe  depth  of  excavations  for  house 
connections  were  "work  not  herein  otherwise 
provided  for,"  and  to  be  paid  for  as  extra 
work,  depended  upon  "tbe  true  construction 
or  meaning  of  tbe  plans  and  specifications," 
and  hence  were  questions  for  the  arbitrator 
to  determine. 

[4]  There  is  no  sufildent  allegation  in  tbe 
statement  that  tbe  decision  of  the  engineer 
or  bis  final  estimate  was  made  fraudulently 
or  colluslvely,  neither  is  there  any  corrup- 
tion or  misbehavior  on  the  part  of  the  en- 
gineer sufficiently  averred.  There  is  no  alle- 
gation that  the  city  used  any  fraudulent 
means  to  procure  the  decision  or  estimate 
of  the  engineer.  His  action  as  arbitrator, 
tberefore,  cannot  be  set  aside  or  invalidated 
on  the  ground  of  fraud,  collusion  or  misbe- 
havior in  the  performance  of  the  duties  im- 
posed by  the  contract.  It  is  true  the  state- 
ment avers  that  "the  engineer  erroneously, 
-wrongfully,  contrary  to  the  terms  of  said 
contract,  and  as  the  plaintiffs  believe  and 
expect  to  prove,  at  the  direction  of  the  board 
of  public  works,  calculated  the  amoimt 
doe  the  plaintiffs  for  said  work  in  the  man- 
ner provided  in  the  said  contract  for  work 
on  sewers  Indicated  on  the  said  plans  by 
solid  lines."  But  this  is  not  sufficient  to 
charge  tbe  arbitrator  with  fraud,  collusion, 
or  misbehavior.  There  are  no  facts  stated 
which  would  warrant  the  conclusion  that  the 
arbitrator  acted  other  than  as  bis  best  Judg- 
ment dictated.  Tbe  decision  may  be  erro- 
neous and  not  in  accord  with  tbe  true  Intent 
of  tbe  contract,  but  that  does  not  invalidate 
it  unless  it  is  tainted  with  fraud  or  miscon- 
duct to  which  the  city  was  a  party.  It  may 
be  assumed  that  the  board  of  public  works 
as  well  as  tbe  plaintiffs  urged  on  tbe  arbitra- 
tor as  forcibly  as  tbey  could  their  oonstmc- 


tion  of  the  contract,  but  that  would  not  jus- 
tify setting  aside  his  decision.  Prior  to  mak- 
ing the  decision,  tbe  engineer  beard  both 
parties  orally  and  in  writing,  and  gave  "full 
deliberation  to  tbe  arguments  of  counsel 
thereon." 

U]  Tbe  arbitrator  was  right  in  deciding 
that  under  the  terms  of  tbe  contract  the 
plaintiffs  were  not  entitled  to  pay  for  extra 
work  embraced  in  tbe  first  tihree  Items  of 
tbe  plaintiffs'  claim.  The  first  Item  is  for 
work  done  on  the  so-called  "dotted  line"  and 
"no  line"  streets.  Tbe  basis  of  the  claim  Is 
the  alleged  statements  and  representations 
made  by  the  engineer  at  the  time  the  plain- 
tiffs inspected  tbe  plan  of  the  streets  and 
before  they  made  their  bid  and  entered  Into 
tbe  contract.  It  Is  a  sufficient  answer  to  tbe 
claim  that  tbe  parties  must  stand  upon  their 
contract,  and  that  tbe  engineer  bad  no  au- 
thority to  change  tbe  terms  of  tbe  agree- 
ment which  tbe  city  made.  "Notice  to  Ck)n- 
tractors"  conferred  no  such  authority.  The 
plans,  specifications,  and  form  of  contract 
were  at  the  office  of  the  engineer  of  the 
board  of  public  works  for  inspection  by  any 
intending  contractor,  but  no  authority  was 
given  the  engineer  to  alter  or  change  them 
In  any  particular  by  any  agreement,  state- 
ment, or  representation,  written  or  oral.  It 
is  clear,  we  think,  that  tbe  contract  itself 
gives  no  ground  for  tbe  plaintiffs'  contention 
in  this  respect.  Tbe  agreement  for  tbe 
work  to  be  done  under  contract  "B"  was  at 
unit  prices,  and  did  not  provide  for  the  lay- 
ing of  sewers  on  any  certain  or  definite 
number  of  streets.  It  is  true  that  the  "solid 
line"  streets  upon  the  plans  were  supposed 
to  represent  sewers  to  be  constructed  at  the 
time  of  the  contract,  and  that  "dotted  line" 
streets  represented  the  extension  to  be  made 
in  tbe  future,  but  this  part  of  tbe  plans 
must  be  construed  in  the  light  of  tbe  provi- 
sion of  clause  6  of  section  A  of  tbe  specifica- 
tions which  provides  that  tbe  sewers  to  be 
constructed  on  the  plans  may  be  omitted 
from  or  added  to  the  plans  during  tbe  prog- 
ress of  the  work  within  a  limit  of  20  per 
cent,  of  the  work  originally  contemplated. 
It  was,  therefore,  anticipated  that  some  of 
tbe  sewers  provided  for  in  the  contract  and 
shown  on  tbe  plans  should  be  omitted,  and 
that  others  should  be  added  to  the  plans  dur- 
ing the  progress  of  the  work.  The  limit  of 
departure  from  the  amount  of  work  stipulat- 
ed In  the  agreement  was  20  per  cent  of  tbe 
work  originally  provided  for,  and  it  is  not 
averred  in  the  statement  that  the  limit  was 
exceeded.  It  is  clear,  therefore,  that  the  con- 
struction of  additional  sewers  was  not  extra 
work  for  which  tbe  contractor  was  entitled 
to  pay  as  such,  but  was  work  for  which  the 
contractor  was  entitled  to  receive  compensa- 
tion at  unit  prices.  Again,  we  think  the  ex- 
tra work  contemplated  by  the  parties  was 
such  as  was  not  specifically  provided  for  in 
the  agreement.    Article  14  of  tbe  contract 
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provides '  that  "the  contractor  shall  do  any 
work  not  herein  otherwise  provided  for  when 
so  ordered  In  writing  by  the  engineer,"  and 
clause  22  of  the  proposal  provides  compensa- 
tion for  such  work  as  follows:  "For  extra 
work,  If  any,  performed  under  article  14  of 
annexed  contract,  the  reasonable  cost  of  the 
work,  as  determined  by  the  engineer  plus 
15  per  cent  of  such  cost."  The  laying  of 
the  sewers  was  to  be  paid  for  at  unit  pric- 
es, and  any  additional  work  of  that  character 
.was  to  be  paid  for  at  such  prices  and  not  as 
extra  work  as  provided  in  clause  22  of  the 
proposal.  It  is  distinctly  stipulated  in  the 
contract  and  specifications  that  the  quanti- 
ties of  work  shown  on  the  plans  were  only 
approximate,  clearly  disclosing  that,  as  pro- 
vided in  clause  6  of  section  A,  of  the  sped- 
Hcations,  the  city  had  the  right  to  require 
the  contractor  to  lay  additional  sewers  for 
which  they  should  be  conpensated  at  unit 
prices. 

The  second  item  of  the  claim  is  for  extra 
excavation  for  house  lateral  trenches  of  a 
greater  depth  than  six  feet  The  arbitrator 
allowed  the  contractor  .for  this  work  at  unit 
prices,  which  was  clearly  right.  The  depth  of 
the  house  connections  was  not  fixed  by  the 
contract  and  hence  the  excavations  for  mak- 
ing such  connections  were  to  be  paid  for 
under  section  39  of  bis  specifications,  which 
provides  that:  "All  work  done  on  excava- 
tions as  above  specified  or  as  may  be  re- 
quired shall  be  included  In  the  prices  bid 
per  running  foot  of  sewer  construction." 
This  claim,  like  the  one  Just  considered,  Is 
based  on  the  alleged  representations  of  the 
engineer,  which,  as  we  have  seen,  were  not 
sufllclent  to  modify  or  change  the  stipula- 
tions of  the  contract.  The  contractor  was 
dealing  with  the  municli>allty,  and  the  latter 
is  bound  by  Its  contract  and  not  by  the  un- 
authorized representations  or  declarations 
of  its  officers  which  would  change  the  writ- 
ten stipulations  of  that  agreement.  Martin 
V.  Berens,  67  Pa.  459;  Phillips  v.  Meily,  106 
Pa.  536. 

The  third  item  of  the  claim  is  for  remov- 
ing and  replacing  pavements  on  streets  in 
which  trenches  were  dug  and  additional  sew- 
ers were  laid  by  the  plalutifTs.  The  arbitra- 
tor allowed  compensation  for  this  work  at 
unit  prices,  and  declined  to  allow  for  It  at 
the  rate  at  which  extra  work  was  to  be  paid 
for.  This  work  conies  within  the  provisions 
of  section  22,  providing  for  payment  at  the 
prices  per  running  foot  for  resurfacing 
streets,  and  of  section  04  of  the  specifica- 
tions, and  the  arbitrator  was  right  in  holding 
that  It  was  not  extra  work  within  contem- 
plation of  the  contract  which  entitled  the 
(contractor  to  additional  pay  for  the  work. 
The  engineer  was  authorized  to  require  ad- 
ditional sewers  to  be  laid  at  unit  prices,  and 
It  follows  that  the  additional  repavlng  nec- 
essary to  complete  such  work  should  be  paid 
for  at  the  prices  fixed  for  original  work  of 
the  same  character. 


[(]  We  do  not  agree  with  the  learned  court 
below  that  the  arbitration  clause  confers  Ju- 
risdiction upon  the  engineer  to  determine 
the  plalntUCs'  right  to  or  the  amount  of  dam- 
ages alleged  to  be  due  by  reason  of  the  fail- 
ure of  the  city  to  provide  an  outlet  for  the 
sewers  constructed  under  contract  "B,"  or  to 
determine  the  right  of  the  plaintiffs  to  re- 
cover the  liquidated  damages  withheld  by 
the  city  for  failure  to  complete  the  work 
wltliln  the  time  specified  In  the  contract 
Unless  clearly  conferred  by  the  arbitration 
article,  the  arbitrator  had  no  authority  to 
pass  upon  these  questions  and  thereby  de- 
prive the  platnticrs  of  their  right  to  trial  by 
Jury.  The  burden  la  upon  the  defendant  to 
point  out  the  provision  In  article  3  of  the 
contract  which  empowers  the  arbitrator  to 
pass  upon  these  questions,  and  failing  to  do 
so  the  plaintlflls  have  the  right  to  maintain 
this  action  and  have  their  rights  adjudicated 
by  the  court.  Turning  to  the  article  in  ques- 
tion, we  see  that  It  authorizes  the  engineer 
to  determine  the  amount,  quality,  acceptabil- 
ity and  fitness  of  the  work  and  materials,  to 
decide  all  questions  which  may  arise  as  to 
the  measurement  of  quantities  and  the  ful- 
fillment of  the  contract  on  the  part  of  the 
contractor,  and  to  determine  all  questions  re- 
specting the  true  construction  or  meaning  of 
the  plans  and  specifications.  His  dedslon  on 
these  questions  Is  made  final  and  conclusive. 

It  win  be  observed  that  the  article  does  not 
confer  upon  the  engineer  generally  the  power 
to  construe  the  contract,  and  thereby  deprive 
the  plaintiffs  of  the  right  to  submit  that 
question  to  the  court  The  extent  of  the  au- 
thority of  the  engineer  In  that  respect  is  bis 
power  to  determine  the  "true  construction  or 
meaning  of  the  plans  and  spedflcatlons."  As 
suggested  above,  he  may  determine  what  ia 
extra  work  within  the  meaning  of  the  plans 
and  specifications.  The  contract  was  let  at 
unit  prices,  but  provision  was  made  for  ex- 
tra work  to  be  paid  for  at  the  prices  therein 
specified.  The  plans  and  spedflcatlons  pro- 
vide what  is  regular  work  and  what  Is  extra 
work,  and  in  case  of  dispute  It  Is  the  duty  of 
the  engineer  to  Interpret  the  plans  and  spec- 
ifications and  determine  the  character  of  the 
work.  Having  done  so,  he  then  ascertains 
the  amount  quality,  and  acceptability  of  the 
work. 

The  question  presented  In  the  claim  for 
damages  for  failure  to  provide  an  outlet  for 
the  sewers  requires  the  construction  of  the 
whole  contract;  and  not  simply  of  the  plans 
an^  specifications.  It  is  a  question  which 
must  be  determined  by  the  construction  of 
all  of  the  several  parts  of  the  agreement 
which  is  made  up  of  the  notice  to  bidders, 
the  contract  proper,'  the  plans  and  spedflca- 
tlons and  all  other  'matter  relating  thereto. 
It  cannot  be  seriously  contended  that  the 
engineer,  as  arbitrator,  would  have  Jurisdic- 
tion to  determine  whether  the  parties  had  en- 
tered into  a  contract  for  the  construction  of 
the  sewers,  or  what  damages  the  plalutlfEi 
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had  sustained  if  tbe  defendant  had  refused 
to  permit  the  plabitifCs  to  fumisti  tbe  ma- 
terials and  do  the  worl^  or  to  determine 
what  damages  the  city  had  sustained  If  the 
plaintiffs  had  declined  to  furnish  the  materi- 
als and  construct  the  sewers.  With  equal 
reason,  it  seems  to  us,  that  the  arbitrator  Is 
without  Jurisdiction  to  determine  whether 
the  contract,  as  contained  in  the  several 
parts  thereof,  contemplated  that  the  city 
should,  by  the  construction  of  a  sewer  under 
contract  "C"  or  by  other  means,  furnish  an 
outlet  for  the  sewers  constructed  by  the 
plaintiffs  under  contract  "B,"  and  If  such 
an  outlet  was  contemplated  by  the  parties 
and  provided  for  In  the  contract,  what  dam- 
ages the  plaintiffs  sustained  by  the  failure 
of  the  defendant  to  ke^  its  covenant.  Keep- 
ing In  view  the  settled  rule  that  the  court  Is 
not  to  be  deprived  of  its  Jurisdiction  without 
clear  and  plain  terms  in  tbe  arbitration 
clause,  we  think  this  is  the  proper  interpreta- 
tion of  the  article  in  contract  "B,"  confer- 
ring arbitral  powers  on  the  engineer.  There 
is  no  express  provision  in  any  part  of  tbe 
agreement  requiring  the  plaintiffs  to  cleanse 
the  sewers,  and  the  question  does  not  de- 
pend simply  upon  the  construction  of  the 
plans  and  specifications,  but  upon  an  inter- 
pretation of  the  whole  agreement.  The  state- 
ment avers  that  tbe  plaintiffs  were  not  oblig- 
ed under  the  contract  to  clean  the  sewers, 
and  tliat  if  tbe  city  bad  provided  an  out- 
let, as  required  by  the  agreement,  the  ex- 
pense of  such  cleaning  would  have  been  trivi- 
al. This  claim,  we  think,  should  go  to  a 
court  and  Jury. 

[7]  By  article  17  of  the  agreement  the  con- 
tractor was  required  to  complete  the  work 
by  January  1,  1906,  and  tbe  city  was  au- 
thorized to  deduct  out  of  moneys  due  the 
contractor  $50  per  day  as  liquidated  damages 
for  every  day  the  work  was  not  completed 
beyond  tbe  time  specified.  The  arbitrator 
decided  that  the  city  had  the  right  to  retain 
a  certain  amount  under  this  provision  of  the 
agreement  How  the  arbitrator  arrived  at 
tbe  amount  for  which  he  allowed  a  credit 
does  not  appear,  nor  is  it  material,  as  we  do 
not  think  he  had  the  authority  to  adjudicate 
the  question.  It  Is  argued  by  tbe  defendant 
that  the  plaintiffs  could  only  be  relieved 
from  their  default  under  this  article  of  the 
contract  by  an  application  to  the  engineer 
for  an  extension  of  time  under  article  16, 
and.  failing  to  make  such  applicatton,  the 
city  bad  the  right  to  retain  the  per  diem 
sum  as  liquidated  damages  for  any  time  tbe 
contract  was  not  completed  beyond  January 
1,  1906.  It  Is  not  averred  in  the  statement 
that  the  plaintiffs  made  an  application  and 
were  refused  an  extension  of  time  in  which 
to  complete  the  work,  but  it  is  averred  that 
the  failure  to  complete  the  contract  "was  not 
due  to  any  fault  or  neglect  on  their  pari, 
but  was  the  result  of  the  acts,  omissions, 
and  requirements  of  the  engineers,  the  Itoard 
of  public  works  and  tbe  defendant  as  bereln- 
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before  set  forth."  These  "acts,  omissions, 
and  requirements"  did  not  consist  in  ob- 
structing or  delaying  the  contractor  "in  do- 
ing the  work  or  furnishing  tbe  materials  to 
be  done  and  furnished  by  tbe  city"  which 
prevented  the  contractor  from  claiming  dam- 
ages, and  hence  the  plaintiffs  were  relieved 
from  making  an  application  for  an  extension 
of  time  as  required  by  article  16  of  the  con- 
tract. That  article  of  the  agreement  pro- 
vides that  if  the  contractor  is  obstructed  or 
delayed  in  the  prosecution  or  completion  of 
the  work  by  any  delay  on  tbe  part  of  the  city 
in  doing  the  work  or  furnishing  the  materi- 
als he  can  have  no  claim  for  damages  for 
such  delay,  but  is  required  to  make  an  ap- 
plication to  the  engineer  for  an  extension  of 
time.  Tbe  averment  in  the  statement,  there- 
fore, takes  it  out  of  the  provision  of  this 
part  of  the  agreement,  and  alleged  that  the 
failure  to  complete  the  work  was  the  "acts, 
omissions,  and  requirements"  of  the  defend- 
ant, of  a  character  other  than  those  named 
in  article  16  of  the  contract.  If  the  failure 
to  complete  tbe  work  as  required  in  the 
agreement  consisted  in  such  neglect  or  de- 
fault of  tbe  city  as  Is  not  relieved  against  In 
the  contract,  the  responsibility  must  rest 
with  tbe  city  and  not  with  the  plaintlfFs,  and 
it  would  deprive  the  defendant  of  ttie  rigbt 
to  retain  for  such  delay  any  sum  as  liqui- 
dated damages  under  clause  17  of  the  con- 
tract. There  Is  no  provision  in  the  arbitral 
clause  conferring  Jurisdiction  upon  tbe  engi- 
neer to  determine  this  question.  We  have 
distinctly  ruled  that  a  provision  in  a  building 
contract  to  submit  questions  that  may  arise 
as  to  the  fnlflllment  of  a  contract  does  not 
give  the  rigbt  to  pass  on  a  claim  for  dam- 
ages for  nonfulfillment.  Somerset  Borough 
V.  Ott,  207  Pa.  359,  56  Atl.  1079.  It  is  equal- 
ly apparent  that  such  authority  Is  not  given 
by  the  clause  which  confers  authorll7  upon 
the  arbitrator  "respecting  the  true  construc- 
tion or  meaning  of  the  plans  and  specifica- 
tions." This  is  the  only  part  of  the  clause 
under  which  it  can  be  pretended  that  the 
arbitrator  has  Jurisdiction  to  determine  the 
right  of  the  defendant  to  retain  liquidated 
damages,  and  as  this  right  is  conferred  by 
the  contract  proper  and  not  by  the  plans  or 
specifications  it  is  manifest  that  the  clause 
does  not  confer  authority  to  determine  the 
question. 

We  do  not  think  the  omission  to  itemize 
the  claim  for  damages  for  failure  to  con- 
struct an  outlet  or  the  claim  for  liquidated 
damages  retained  by  the  defendant  defeats 
the  plaintiffs'  right  of  action  for  either  of 
these  items.  If  the  defendant  city  desires  a 
more  detailed  statement  of  either  item  of  the 
claim,  and  such  can  be  given,  It  may  be  ob- 
tained by  an  application  for  a  bill  of  partic- 
ulars. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  sustaining  the  demurrer  la 
reversed,  with  a  procedendo. 
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MITCHELL  T.  COLUMBIA  ft  P.  D.  RY.  CO. 

(Supreme  Court  of  Pennsylvania.    July  6,'1911.) 

1.  Bmiwent   Domain   (8  271*)— Remediks  of 
OwNEB  or  Pbopertt— Nonsuit. 

A  proceeding  for  tlie  assessment  of  dam- 
ages from  an  entry  on  land  for  railroad  pur- 
poses is  not  an  action  for  trespass  for  illegal 
entry  entitling  plaintiff  to  a  verdict  on  mere 
proof  of  the  entry,  but  is  an  action  for  damages 
from  the  lawful  entry  under  the  power  of  emi- 
nent domain,  so  that  plaintiff  can  recover  only 
the  difference  in  the  market  value  of  his  prop- 
erty immediately  before  and  after  the  construc- 
tion of  the  railroad,  and,  if  he  fails  to  prove 
that,  a  nonsuit  is  proper. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  S  271.*] 

2.  Evidence    (§   474*)— Opinion   Evidence— 
Competency. 

On  appeal  from  an  award  in  railroad  con- 
demnation proceedings,  a  witness,  who  never 
lived  in  Pennsylvania,  was  not  acquainted  with 
the  value  of  the  property  in  the  vicinity,  and 
only  professed  knowledge  of  similar  property 
30  miles  away  in  another  state,  and  another 
witness,  who  had  been  on  the  tract  in  question 
40  years  before,  but  could  not  say  when  he  last 
saw  it  and  did  not  pretend  to  be  acquainted  with 
the  value  of  property  in  the  neighborhood,  were 
not  competent  to  express  an  opinion  on  the  val- 
ue of  the  land  condemned. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  I  474.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Appeal  by  Mary  A.  Mitchell  from  an  award 
of  viewers  In  condemnation  proceediugs  to 
the  Columbia  ft  Port  Deposit  Railway  Com- 
pany. From  an  order  refusing  to  take  off 
nonsuit,  the  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  MBSTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

B.  F.  Davis,  for  appellant.  W.  U.  Hensel, 
for  appellee. 

PER  CURIAM.  [1]  The  appellant  present- 
ed her  petition  to  the  court  below  for  the 
appointment  of  viewers  to  assess  the  dam- 
ages which  she  alleged  she  had  sustained 
by  the  entry  of  the  appellee  upon  her  land 
for  railroad  purposes.  On  appeal  from  the 
report  of  the  viewers  an  issue  was  framed 
for  the  purpose  of  having  a  Jury  pass  upon 
the  question  of  what  damages.  If  any,  she 
had  sustained.  The  action  was  not,  as  her 
counsel  contends,  one  of  trespass  for  an  il- 
legal entry,  entitling  her  to  a  verdict  upon 
mere  proof  of  the  entry.  It  was  for  dam- 
ages alleged  to  have  been  sustained  by  the 
lawful  entry  of  the  railroad  company  under 
the  right  of  eminent  domain,  and  before  the 
plaintiff  could  recover  she  was  required  to 
prove  the  difference  in  the  market  value 
of  her  property  immediately  before  and  aft- 
er the  construction  of  the  railroad.  Hope  v. 
Phlladelphta  ft  Western  R.  R.  Co.,  211  Pa. 
401,  60  Atl.  996;  Moody  Manufacturing  Co. 
V.  Penna.  R.  R.  Co.,  212  Pa.  156,  61  AU.  906. 
No  competent  testimony  as  to  this  was  offer- 


ed, and  the  Judgm^t  of  nonsuit  necessarilr 
followed  when  asked  for. 

[2]  Mitchell  and  Bowman,  the  ezclnsion  of 
whose  testimony  Is  complained  of  by  the 
fourth,  fifth,  and  sixth  assignments,  were 
clearly  incompetent  witnesses  for  the  purpose 
for  which  they  were  called.  Mitchell  never 
even  lived  in  Pennsylvania  and  stated  frank- 
ly to  the  court  that  he  was  not  acquainted 
with  the  value  of  "property  in  the  vicinity 
of  the  plaintiff's  before  the  railroad  went 
through  It  All  the  knowledge  he  professed 
to  have  was  of  property  of  the  same  char- 
acter in  the  state  of  Maryland — 30  miles 
away  from  appellant's.  Bowman  had  been 
on  the  tract  40  years  before,  but  could  not 
say  when  he  last  saw  it  and  did  not  pre- 
tend that  he  was  acquainted  with  the  value 
of  property  in  the  neighborhood. 

Judgment  affirmed. 


In  le  SINGER'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  Husband  and  Wife  ({  278*)— Sepabatiok 
Aobeementb— Validitt. 

Deeds  and  postnuptial  agreements  for  the 
actual  and  Immediate  separation  of  husband 
and  wife,  when  based  on  a  good  consideration 
and  reasonable  in  terms,  are  valid,  both  at 
law  and  in  equity. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  H  1046-1053;    Dea  Dig. 

t  27a*] 

2.  Husband  and  Wife  (|  279*)— Sepabatios 
Agreements— Revocation— Effect. 

Where  a  husband  and  wife,  by  written 
agreement  for  separation,  adjust  their  respec- 
tive property  rights,  but  later  enter  into  a  new 
agreement,  reciting  the  former  onei  and  recit- 
ing that  the  parties  have  l>ecome  reconciled 
and  desire  to  live  together,  but  providing  that 
the  former  agreement  shall  in  no  other  respect 
be  modified,  and  there  is  no  separation  there- 
after, the  husband  cannot,  after  liis  wife's 
death,  demand  that  he  be  relieved  from  the 
performance  of  his  part  of  the  contract  and 
claim  a  share  in  her  estate  under  the  intestate 
laws. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  279.*] 

Appeal  from  Orphans'  Court,  York  (3ounty. 

In  the  matter  of  the  estate  of  Adelaide  V. 
Singer,  deceased.  From  a  decree  dismissing 
exceptions  to  an  auditor's  retort,  John  A. 
Singer  appeals.     Affirmed. 

Bittenger,  P.  J.,  ffied  the  following  optnlon 
in  the  court  below: 

"The  following  exceptions  were  filed  by 
John  A.  Singer,  surviving  husband  of  the 
decedent: 

"(1)  The  auditor  erred  in  holding:  'Your 
auditor,  upon  the  authority  of  Burkholder's 
Appeal  and  Fennd's  Estate,  holds  that  John 
A.  Singer  is  precluded  by  the  above-mention- 
ed agreement  of  January  6,  1902,  and  of 
March  24,  1902,  from  taking  any  part  hi  his 
deceased  wife's  estate,  notwithstanding  be 
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and  his  wife  became  reconciled  after  Jan- 
uary 6,  1902,  and  cohabited  for  a  consider- 
able period  of  time  after  March  24tb  of  tbe 
same  year ;  and  therefore  he  Is  not  entitled 
to  any  part  of  the  balance  on  the  account 
of  Richard  B.  Cochran,  executor  of  the  will 
of  Adelaide  V.  Singer,  deceased,  as  shown  by 
8a  Id  account  or  as  modified  by  your  auditor ; 
and  his  claim  for  $5,000  and  for  one-half  of 
the  remainder  of  said  balance,  after  de- 
ducting the  costs  of  audl^  Is  therefore  dis- 
pllowed,  and  said  balance  Is  distributed  In 
accordance  with  the  provisions  of  the  afore- 
said will  of  Adelaide  V.  Singer.' 

"(2)  The  auditor  erred  in  not  awarding  to 
John  A.  Singer  absolutely,  surviving  husband 
of  Adelaide  V.  Singer,  the  one-half  of  the  es- 
tate of  said  Adelaide  V.  Singer  remaining 
after  paying  debts  and  legal  necessary  costs 
of  administration. 

"(3)  Tbe  auditor  erred  in  not  awarding 
Jobn  A.  Singer  tbe  sum  of  |6,000  in  addi- 
tion to  the  one-half  of  tbe  said  estate. 

"(4)  Tlie  auditor  erred  in  finding  'the  act 
of  April  1,  1909  (P.  L.  87)  does  not  apply  to 
a  case  where  the  decedent  dies  testate  and 
the  husband  elects  to  take  against  the  will.' 

"(5)  The  auditor  erred  in  not  finding  that 
from  1904  up  to  February,  1907,  Jobn  A. 
Singer  and  Adelaide  V.  Singer  did  not  live  to- 
gether as  husband  and  wife. 

"(6)  The  auditor  erred  in  not  finding  that 
from  February,  1907,  to  May  25,  1907,  the 
said  John  A.  Singer  and  Adelaide  V.  Sing- 
er did  live  and  cohabit  together  as  husband 
and  wife  continuously  with  the  exception  of 
one  day,  at  Asbeville,  N.  C,  the  Hotel  Ed- 
iiard,  Philadelphia,  and  at  Clifton  Springs, 
and  at  the  residence  of  John  A.  Singer  in 
the  dty  of  New  York;  these  facts  having 
been  embraced  in  the  admission  of  facts 
agreed  upon  by  counsel,  and  established  by 
uncontradicted  evidence. 

"(7)  The  auditor  erred  in  distributing  the 
balance  on  tbe  account  as  provided  in  the 
last  will  and  testament  of  said  decedent 

"(8)  Tbe  auditor  erred  upon  all  the  facta 
admitted,  agreed  upon,  and  proven  in  not 
awarding  to  John  A.  Singer  one-half  of  the 
estate  of  his  deceased  wife  after  deducting 
the  debts  and  necessary  legal  expenses  out 
of  the  estate  and  the  further  sum  of  $5,000 
under  tbe  act  of  assembly  giving  surviving 
tiusband  tbe  same  right  in  his  wife's  estate 
as  she  could  take  of  his  under  the  intestate 
law. 

"Margaret  S.  H.  Porter  filed  tbe  following 
exception:  Tbe  auditor  erred  in  holding  that 
tbe  fbilnre  of  John  A.  Singer  to  pay  to  or 
for  his  wife  anything  for  her  support  after 
May  24,  1907,  under  tbe  facts  found  by  the 
auditor  'especially  showing  that  she  receiv- 
ed of  him  and  returned  300  shares  of  the 
capital  stock  of  the  Singer  Manufacturing 
Company  which  yielded  a  substantial  in- 
come, does  not  bring  him  within  the  provi- 
sions of  the  act  of  assembly  of  May  4,  1865 


(P.  L.  430),  and  that  this  act  does  not  bar  his 
claim  to  participate  in  this  distribution.' 

"The  only  exceptions  of  John  A.  Singer 
to  tbe  finding  of  facts  by  the  auditor  is  the 
fifth  and  sixth.  These  exceptions  cannot  be 
sustained.  We  find  no  competent  evidence 
of  any  agreement  to  separate  at  or  about 
tbe  time  stated  in  tbe  fifth  exception,  or 
that  they  lived  separate  and  apart  during 
the  said  time  mentioned  in  tbe  exception. 
It  is  true  that  Mrs.  Charlotte  Donnelly  tes- 
tifies that  she  entered  into  the  employment 
of  John  A.  Singer  in  superintending  his 
bouse  In  tbe  city  of  New  York  in  October, 
1904,  and  remained  in  that  capacity  to  serve 
him  in  three  different  houses  for  seven 
years ;  that  she  saw  Mrs.  Adelaide  V.  Singer 
there  only  one  time,  in  May,  1907;  that  she 
cohabited  with  her  husband  from  Wednesday 
to  Saturday,  when  she  refused,  on  his  re- 
quest, to  remain  there  with  him,  and  left, 
and  did  not  retam.  It  is  thus  shown  that 
be  maintained  for  seven  years  a  residence 
and  home  in  New  York  City  from  1904  which 
was  not  occupied  or  visited  but  for  a  few 
days  by  his  wife,  bat  it  does  not  appear  from 
her  testimony  that  John  A.  Singer  was  re- 
siding in  said  homes  habitually  or  tliat 
tbe  house  was  regularly  occupied  by  any 
person  or  persons  except  herself  and  the 
servant  On  tbe  occasion  named,  John  A. 
Singer  had  come  there  from  Clifton  Springs, 
N.  Y.,  where  he  and  bis  wife  bad  been  co- 
habiting, to  which  place  be  stated  to  Mrs. 
Singer  on  her  coming,  the  next  day,  he  in- 
tended to  return  to  her  on  Saturday  follow- 
ing. The  maintenance  of  a  residence  in  tbe 
manner  stated  by  tbe  witness,  without  evi- 
dence of  the  proprietor  of  the  same  occupy- 
ing it  regularly  and  habitually  without  the 
presence  of  his  wife  at  bis  home,  does  not 
prove,  or  tend  to  proye,  a  livtag  separate  and 
apart  from  his  wife,  and  especially  when  it 
is  shown  that  at  the  time  or  immediately 
before  they  were  cohabiting  at  another  place 
and  bis  expression  of  his  intention  to  re- 
turn to  her  at  Clifton  Springs  within  a  few 
days.  Tbe  evidence  falls  short  of  even  rais- 
ing an  Inference  that  John  A.  Singer  and  his 
wife  were  living  separate  during  the  time 
named;  that  they  had  separated  subsequent 
to  March  24,  1902;  and  that  unconditional 
reconciliation  bad  taken  place  between  them. 
No  error  has  been  found  by  tbe  court  in  the 
auditor's  finding  of  facts  covered  by  this  ex- 
ception, and  therefore  his  findings  of  facts 
must  be  sustained. 

"All  the  other  exceptions  filed  by  Jobn  A. 
Singer  are  to  the  conclusions  of  law  and  its 
application  by  tbe  auditor. 

"From  the  admissions  filed  and  tbe  evi- 
dence in  the  case,  the  auditor  has  found  the 
following  facts: 

"It  has  thus  been  established  and  your 
auditor  finds  that: 

"John  A.  Singer  and  the  testatrix  were 
married  on  Jane  11,  188&    In  Joly,  1901, 
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Mr.  Singer,  at  the  urgent  demand  of  his 
wife,  transferred  and  delivered  to  lier  abso- 
lutely 125  shares  of  the  capital  stock  of  the 
Singer  Mnnufacturing  Company,  worth  $30,- 
250,  subject  to  the  payment  of  the  debt  of 
Mr.  Singer  of  $16,500,  for  which  the  stock 
had  been  pledged,  and  275  shares  of  the  same 
stock  worth  $66,550,  upon  the  oral  stipula- 
tion that  she  shall  receive  the  dividends  on 
said  275  shares  of  stock  during  her  lifetime, 
and  if  she  survived  her  husband  the  same 
shall  become  hers  absolutely,  but  In  case  of 
her  decease  before  the  death  of  her  husband 
said  275  shares  of  stock'shall  revert'  to  him. 

"On  December  31,  1901,  John  A.  Singer  fil- 
ed in  the  court  of  common  pleas  of  York 
county,  Pa.,  a  bill  in  equity  against  his  wife, 
the  above-mentioned  testatrix.  In  which  he 
averred,  among  other  things,  the  transfer  of 
the  aforesaid  275  shares  of  the  capital  stock 
of  the  Singer  Manufacturing  Company  to  his 
wife,  upon  the  aforesaid  stipulation  in  rela- 
tion thereto,  and  that  he  had  reason  to  be- 
lieve that  she  Intends  to  wrongfully  trans- 
fer said  stock  in  violation  of  said  stipulation, 
and  prayed  the  court  for  an  Injunction  re- 
straining her  from  selling  said  stock,  and  for 
a  decree  requiring  her  to  give  security  for 
the  faithful  performance  of  her  duty  in  rela- 
tion to  the  trust  growing  out  of  the  transfer 
of  said  275  shares  of  stock  to  her  as  afore- 
said. On  the  same  day  a  preliminary  injunc- 
tion was  granted  In  accordance  with  the 
prayer  in  the  plaintitCs  bill. 

■'On  January  6,  1902,  Mr.  Singer  and  his 
wife  entered  into  a  written  agreement  which 
was  duly  acknowledged  by  them  and  entered 
of  record  In  the  oflBce  of  the  recorder  of 
deeds  of  said  county  on  March  8,  1902,  in 
which  they  recite  the  pending  of  the  above- 
mentioned  bill  In  equity  and  the  intention  of 
Mr.  Singer  to  institute  other  proceedings 
against  her;  that  'divers  disputes  and  un- 
happy differences  have  arisen  between'  them 
•for  which  reason  they  have  consented  and 
agreed  to  live  separate  and  apart  from  each 
other  during  their  natural  lives,'  and  that 
'after  due  consideration  and  full  and  sepa- 
rate consultation  with  their  respective  legal 
counsel  and  advisers'  they  'have  agreed  upon 
the  adjustment  of  their  respective  claims, 
rights,  equities,  trusts  and  reversions  in  and 
to  all  property,  real,  personal  or  mixed,  now 
in  the  possession  of  or  standing  in  the  name 
of  or  to  the  use  of  them  or  either  of  them.' 

"The  agreement  stipulates,  among  other 
things.  In  the  usual  form,  that  they  shall  live 
separate  and  apart  from  each  other,  and  that 
neither  sliall  interfere  with  the  other;  that 
Mr.  Singer  shall  in  no  measure  be  liable  for 
his  wife's  support;  and  that  Mrs.  Singer 
shall  surrender  to  Mr.  Singer  his  promis- 
sory note  for  $2,000  payable  to  Mrs.  Singer, 
and  his  two  promissory  notes,  one  for  $1,000 
and  one  for  $400,  payable  to  Anna  M.  Small. 
Ry  this  same  agreement  Mrs.  Singer  trans- 
ferred to  her  husband  her  interest  in  two 
life  insurance  policies.  Issued  by  the  New 


York  Life  Insurance  Company,  upon  ber  ha<^ 
band's  life,  each  for  $25,000  in  which  f^le 
was  beneficiary,  also  100  stiares  of  the  cap- 
ital stock  of  the  Singer  Manufacturing  Com- 
pany. Mr.  Singer  relinquished  all  claims  to 
all  other  property  in  her  possession  includin; 
the  remainder  of  said  stock  and  their  dwell- 
ing house  which  he  had  previously  conveyed 
to  her.  Mr.  Singer  also  released,  acquitted, 
and  discharged  his  wife^  'her  representatives, 
heirs  and  assigns,  from  all  and  every  claim, 
demand,  suit,  acti6n,  or  accounting  for  or 
on  account  of  any  matter  or  thing  either  dur- 
ing her  lifetime  or  after  her  death,'  and 
released  and  surrendered  'all  right,  title  and 
interest  as  husband,  tenant  by  the  curtesy 
or  otherwise  howsoever.  In  any  property, 
real  or  personal,  which  she  now  lias  or  ma; 
be  in  any  wise  entitled  to,  or  may  hereafter 
acquire,  to  the  end  that  she  maiy  acquire. 
possess,  enjoy,  convey,  devise  and  bequeatli 
the  same  with  the  same  effect  as  if  she  were 
a  feme  sole.'  And  Mrs.  Singer  as  fully  re- 
leased her  husband  and  his  estate  of  ail 
claim  and  demands  during  his  lifetime  and 
of  all  that  she  might  have  as  his  surriving 
widow.  The  above-mentioned  insurance  pol- 
icies and  100  shares  of  stock  and  notes  were 
duly  delivered  to  Mr.  Singer  in  accordance 
with  the  terms  of  said  agreement  Upon  the 
execution  of  this  agreement  on  January  6. 
1902,  Mr.  and  Mrs.  Singer  separated  and 
continued  to  live  separate  and  apart  uuti: 
March  24,  1902. 

"On  January  14,  1902,  after  leave  granted 
by  the  court,  on  motion  of  counsel  for  plalu- 
tiff  and  defendant,  the  above-mentioned  suit 
in  equity  was  withdrawn,  and  the  preliui- 
inary  injunction  issued  upon  said  bill  was 
dissolved. 

"On  March  24,  1902,  Mr.  Singer  and  bis 
wife  entered  into  another  written  agreement 
which  was  duly  acknowledged  by  them  and 
entered  of  record  In  said  recorder's  office  on 
November  18,  1902,  In  which  they  recite. 
among  other  things,  the  execution  of  the 
above-mentioned  agreement  of  January  6, 
1002;  that  said  agreement  "provided  tliat  the 
said  parties  thereto  should  thereafter  live 
seiiarate  and  apart  from  one  another  as  part 
of  the  consideration  of  said  agreement,'  and 
that  'said  parties  hereto  have  now  become 
reconciled  and  desire  to  again  live  together  as 
husliund  and  wife,  but  In  no  other  respect  to 
modify  any  of  the  terms  of  said  agreemeot.' 
By  this  agreement  Mrs.  Singer  agreed  'to  re- 
simie  the  family  relations  with  her  busband.' 
The  agreement  contains  various  stipulations 
relative  to  the  conduct  of  the  household  af- 
fairs and  the  behavior  of  the  parties  toward 
one  another.  It  provides  that  each  shall  pay 
one-half  'of  the  domestic  household  expens- 
es,' and  that  Mrs.  Singer  shall  pay  her  own 
personal  expenses,  including  wearing  apparel. 
It  also  contains  these  two  paragraphs,  which 
refer  to  the  above-mentioned  agreement  of 
January  6,  1002: 

"The  said  parties  hereto  do   republish. 
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ratify  and  confirm  all  of  the  varioas  stipu-i 
latlous  and  agreement  contained  In  said  con- 
tract of  January  e,  A.  D.  1902,  except  the 
stipulation  that  the  said  parties  shall  live 
separate  and  apart 

"  'And  It  is  hereby  further  expressly  agreed 
and  understood  by  and  between  the. parties 
bereto  that  in  case  they  shall  fail  to  agree 
and  shall  again  separate  that  this  agreement 
and  all  its  provisions  shall  Immediately  be- 
come null  and  void  and  that  the  said  contract 
of  January  6,  1902,  shall  be  in  all  respects  re- 
vlved  and  reinstated  as  fully  and  completely 
as  if  this  contract  bad  never  been  made  or 
entered  into.' 

"Subsequently  Mr.  and  Mrs.  Singer  cohabit- 
ed together  for  at  least  part  of  the  time  until 
May  24,  1907.  The  admitted  facts  are  that 
they  cohabited  at  Intervals,  but  there  is 
nothing  before  the  auditor  to  show  that  they 
did  not  also  cohabit  between  these  intervals. 

"Mr.  Singer  maintained  a  residence  in 
New  York  City  between  October,  1904,  and 
May  25,  1907.  During  this  time  Mrs.  Char-- 
lotte  Donnelly  lived  with  him  at  his  New 
york  residence,  'superintending  his  bouse.' 
About  May  22,  1907,  In  addition  to  Mrs.  Don- 
nelly, 'a  maid'  was  also  in  this  residence. 
Mrs.  Singer  in  this  time  visited  this  residence 
of  Mr.  Singer  but  once  for  a  period  of  four 
days.  During  part  of  this  time  Mr.  and  Mrs. 
Singer  cohabited  at  intervals  at  different 
hotels  and  at  a  sanitarium.  He  paid  the 
bills  for  both,  but  in  a  number  of  cases  she 
refunded  to  him  one-half  of  the  charges  for 
room  and  board  and  other  common  expenses 
and  all  of  her  personal  expenses. 

"About  May  18,  1907,  after  they  had  been 
cohabiting  at  aifton  Springs,  N.  Y.,  for 
about  18  days,  Mr.  Singer  went  to  his  above- 
mentioned  New  York  residence.  Mrs.  Singer 
followed  him  a  day  later,  arriving  at  bis  res- 
idence on  May  21st  or  May  22d.  She  remain- 
ed there  until  May  25th,  during  which  time 
she  occupied  the  same  room  and  bed  with 
her  husband.  She  left  on  May  25th,  after 
Mr.  Singer  requested  her  to  stay  and  had 
ofCered  to  go  with  her  wherever  she  wished 
to  go,  If  she  did  not  like  it  at  his  residence. 
About  15  minutes  before  she  left  she  said 
'she  would  not  live  with  him.'  After  this 
they  never  cohabited  and  'from  and  after 
this  date  Mr.  Singer  never  made  any  pay- 
ments of  money  to  her,  or  for  her  account' 

"Mrs.  Singer  died  on  July  19,  1910,  without 
surviving  issue.  Her  above-mentioned  will 
was  duly  probated. 

"A  very  complete  brief  of  authorities  has 
been  submitted  by  the  learned  counsel  of 
John  A.  Singer  in  which  a  multitude  of  Bng- 
ilsb  decisions  and  decisions  of  other  states 
are  cited  to  establish  the  contention  of  this 
exceptant  that  the  agreement  In  evidence  of 
January  6,  1902,  was  completely  abrogated 
by  the  reconciliation  of  the  parties  and 
their  resumption  of  the  marriage  relation. 
•  "The  law  Is  to  the  effect  that  a  subsequent 


resumption  of  the  marital  relations  by  the 
parties  to  a  separation  agreement  in  the 
several  jurisdictions  terminates  the  articles 
of  separation,  but  in  one  of  the  cases.  Smith 
V.  King,  107  N.  C.  273,  on  page  276,  12  S.  E. 
57,  cited  by  the  exceptant,  It  is  said:  'When 
she  (the  wife)  returned  to  his  roof,  cohabited 
with  him,  and  is  supported  by  him,  this 
annuls  all  agreements  for  a  separation  and 
for  the  support  rendered  necessary  thereby. 
The  law.  If  It  recognizes,  does  not  favor, 
articles  of  separation,  and  will  not  construe 
them  as  to  be  valid  after  the  parties  have 
themselves  canceled  the  agreement  to  separ- 
ate, by  cohabiting  together,  unless  it  appears 
by  the  deed,  plainly,  that  such  separate 
support  is  to  be  continued  notwithstanding 
any  future  reconciliation  and  cohabitation.* 

"In  the  case  under  consideration,  the  es- 
tate for  distribution  was  created  by  John 
A.  Singer  in  his  wife,  by  the  transfer  to  her 
of  the  stock  mentioned  in  the  agreement 
unequivocally  providing  that  he  would  not 
interfere  with  his  wife's  estate  before  or 
after  her  death,  by  claiming  any  part  of 
the  same.  At  the  time  of  the  second  agree- 
ment of  March  24,  1902,  it  was  positively 
declared  and  agreed  in  the  reconciliation  of 
the  parties  that  the  terms  and  conditions 
upon  which  they  resumed  the  relation  of 
husband  and  wife  were  that  their  intention 
in  such  resumption  of  the  marriage  relation 
was  'not  to  modify  any  of  the  terms  of  the 
agreement  of  January  6,  1902,  excepting 
those  which  provided  that  they  shall  live 
together';  and  expressly  republished,  rati- 
fied and  confirmed  'all  the  varloud  stipula- 
tions and  agreements  contained  In  said  con- 
tract of  January  6,  A.  D.  1902,  except  the 
stipulation  that  the  said  parties  shall  live 
separate  and  apart.' 

"This  agreement  was  mutually  binding 
on  the  parties.  The  wife  had  full  power 
to  contract  under  the  Pennsylvania  acts 
of  assembly,  notably  the  act  entitled  'An 
act  relating  to  husband  and  wife  enlarging' 
their  capacity  to  acquire  and  dispose  of 
property,  to  sue  and  be  sued  and  to  make 
a  last  will,  etc.,'  approved  June  8,  1893 
(P.  L.  344). 

"As  we  have  seen,  there  is  no  evidence  to 
establish  separation  between  John  A.  Singer 
and  his  wife,  after  March  24,  1902,  and  a 
subsequent  reconciliation  without  conditions, 
as  contended  by  exceptant's  counsel.  No 
separation  after  said  period  being  proven, 
there  could  not  be  a  subsequent  uncondi- 
tional reconciliation. 

"The  terms  of  the  original  agreement  of 
separation  as  it  was  reaffirmed  by  the  par- 
ties In  their  agreement  of  March  24,  1902. 
therefore  continued,  at  the  death  of  the 
decedent,  Adelaide  V.  Singer.  Even  if  the 
subsequent  separation  in  December,  1904, 
and  the  unconditional  reconciliation  as  con- 
tended for  by  exceptant's  counsel,  were 
proven,  in  the  absence  of  proof  to  the  con- 
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trary,  the  law  would  haye  presumed  audi 
reconciliation  to  have  been  upon  the  terms 
of  their  previous  written  agreements. 

"The  case  of  Burkholder's  App.,  105  Pa. 
31,  decides:  'A  postnuptial  contract,  the 
main  object  of  which  was  the  settlement  of 
differences  between  husband  and  wife  which 
had  caused  a  temporary  separation  is  found- 
ed upon  suflicient  consideration;  and  after 
it  has  been  fully  executed  by  husband  and 
wife  during  their  lives,  a  provision  therein 
in  favor  of  the  wife's  Issue  by  a  former 
marriage,  contingent  upon  the  husband  sur- 
viving his  wife,  and  dying,  will,  after  the 
happening  of  said  contingency,  be  enforced 
in  the  settlement  of  the  husband's  estate 
in  the  orphan's  court' 

"The  auditor  decided  against  the  claim 
of  the  exceptant  upon  the  authority  of  the 
last-cited  case  and  Fennell's  Est,  207  Pa. 
309,  56  Atl.  875,  with  other  cases,  which  In 
our  opinion  on  the  facts  admitted  and  the 
evidence,  and  found  by  the  auditor.  Is  clearly 
right  and  his  decision  must  be  sustained. 

"We  have  had  no  case  cited  to  us  like  this, 
where  the  husband  has  created  an  estate  in 
his  wife,  and  executed  separation  papers  in 
which  he  absolutely  releases  all  pronerty 
rights  In  his  wife's  estate  during  her  life 
or  after  her  death,  where  a  like  reconcilia- 
tion took  place  under  an  agreement  provid- 
ing that  the  original  separation  agreement 
should  remain  stable  In  Its  provisions,  as 
to  property  rights  defined  therein,  wbere 
after  the  death  of  the  wife  the  husband 
claimed  against  her  will  and  was  allowed 
to  recover  any  share  out  of  her  estate,  where 
the  powers  and  liabilities  of  tbe  parties  to 
the  contract  are  defined,  as  existing  by  law 
as  in  this  commonwealth. 

"We  are  of  the  opinion  that  the  audi- 
tor's finding  of  both  law  and  fact  are  correct 
for  the  reasons  stated  in  his  report,  and  tbat 
his  report  should  be  confirmed. 

"We  need  not  consider  the  exception  filed 
by  Margaret  S.  H.  Porter. 

"The  exceptions  are  dismissed  at  the  cost 
of  tbe  exceptant,  John  A.  Singer,  and  the 
report  is  confirmed." 

Argued  before  FEI/L,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  BLKIN,  and  MOSCHZIS- 
KER,  JJ. 

W.  F.  Bay  Stewart,  W.  B.  Beach,  Ed- 
ward Ghapin,  and  Frederick  B.  Gerber,  for 
appellant.  Blcbard  E.  Cochran  and  Smyser 
Williams,  for  appellee. 

AfESTBBZAT,  J.  In  an  elaborate  report, 
the  auditor  found  the  facts  and  stated  his 
conclusions  of  law.  Tbe  learned  conrt  ap- 
proved the  findings  of  fact  and  sustained 
the  conclusions  of  law  in  an  opinion  which 
correctly  disposes  of  the  questions  raised 
on  this  appeal.  The  appellant  has  failed  to 
convince  us  of  error  In  the  findings  of  fact 
or  of  law,  and  hence  the  decree  must  be 
affirmed. 


Owing  to  "divers  disputes  and  uaibappj 
differences  having  arisen  between"  John  A 
Singer  and  his  wife,  Adelaide  V.  Singer, 
they  entered  into  the  agreement  of  Januair 
6,  1902,  by  which  they  "agreed  to  lire  separ- 
ate and  apart  from  each  other  during  their 
natural  lives,"  and  "agreed  upon  tlie  ad- 
justment of  their  respective  daims,  rights, 
equities,  trusts  and  reversions  in  and  to  all 
property,  real,  personal  or  mixed,  now  in  the 
possession  of  or  standing  in  tbe  name  of 
or  to  the  use  of  them  or  either  of  them." 
Having  executed  the  agreement,  tbe  par- 
ties separated,  and  lived  apart  until  March 
24,  1902,  when  they  entered  into  another 
agreement,  in  which  they  recite  the  execu- 
tion of  the  former  agreement,  and  tbat  the 
parties  had  become  reconciled  and  desire 
to  again  live  together  as  busband  and  wife, 
"but  in  no  other  respect  to  modify  any  ot 
the  terms  of  the  said  (former)  agreement" 
Tbe  later  agreement  republished,  ratified, 
and  confirmed  all  of  the  several  stlpolations 
contained  in  the  contract  of  January  6,  1902, 
except  the  stipulation  that  the  parties  "shall 
live  separate  and  apart"  The  parties  again 
resumed  their  marital  relations.  Tbe  ap- 
pellant who  is  the  husband,  contends  that 
the  parties  separated  again  In  1904  and  did 
not  live  together  as  husband  and  wife  from 
that  time  until  May,  1907,  and  requested  the 
auditor  and  the  court  to  so  find.  The  re- 
quest was  declined,  and  it  was  beld  that 
there  was  no  competent  evidence  of  any 
agreement  to  separate  in  1904,  or  that  tbe 
parties  lived  separate  and  apart  from  that 
date  until  1907.  Tbe  learned  court  says: 
"As  we  have  seen,  there  Is  no  evidence  to 
establish  separation  between  John  A.  Singer 
and  his  wife  after  March  24,  1902.  and  a 
subsequent  reconciliation  without  conditioDa, 
as  contended  by  exceptant's  counsel.  So 
separation  after  said  period  being  proven. 
there  could  not  be  a  subsequent  uncondi- 
tional reconciliation.  The  terms  of  tlie 
original  agreement  of  separation  as  it  was 
reaffirmed  by  the  parties  in  their  agreement 
of  March  24,  1902,  therefore,  continued  at 
the  death  of  the  decedent  Adelaide  Y.  Sing- 
er." Regarding  this  as  an  established  fact 
the  contract  of  March  24,  1902,  must  be  sus- 
tained and  enforced. 

[1]  Deeds  and  postnuptial  agreements  for 
the  actual  and  immediate  separation  of  hus- 
band and  wife^  based  upon  a  good  considera- 
tion and  reasonable  in  terms,  are  valid  and 
eftectual  both  at  law  and  in  equity  in  this 
state.  Th^  may  be  legally  altered  Into 
by  the  parties  without  the  interventian  of 
a  trustee.  C!om.  v.  Blchards,  131  Pa.  209. 
18  Atl.  1007.  It  must  be  conceded  that  tbe 
separation  agreement  of  January,  1902,  was 
valid,  and  that  its  several  covenants  were 
binding  on  the  parties.  Had  Mr.  and  Mrs. 
Singer  continued  to  live  separate  and  ^part 
in  conformity  with  its  stipulatlonB,  ndther 
could  have  sucessfully  invoked  tbe  assist- 
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ance  of  the  court  to  annul  or  set  It  aside 
after  the  death  of  the  other  party. 

[2]  It  IB  equally  true  and  is  the  settled 
law  of  the  state  that  a  subsequent  recon- 
ciliation and  resumption  of  marital  duties 
by  the  parties,  not  affected  by  any  agree- 
ment, would  abrogate  or  invalidate  the  con- 
tract of  separation  made  In  January,  1902. 
Hitner's  App.,  54  Pa.  110.  So  much  was 
conceded  by  the  auditor  and  the  court  be- 
low. But  the  reconciliation  of  March  24, 
1902,  was  in  pursuance  of  the  agreement  of 
that  date  which  set  forth  the  terms  on  which 
the  parties  were  to  resume  their  relations 
as  husband  and  wife  and,  as  we  have  aeea, 
republished,  ratified,  and  confirmed  all  the 
stipulations  in  the  contract  of  January  6, 
1902,  except  the  stipulation  that  the  parties 
should  live  ai>art.  Save  in  this  one  particu- 
lar, the  separation  agreement  of  January, 
1902,  was  the  reconciliation  agreement  of 
March,  1902.  The  earlier  agreement  drops 
out  of  the  case  as  effectively  as  if  the  stipu- 
lations therein  bad  been  Inserted  in  terms 
in  the  later  agreement.  The  rights  of  the 
parties  depend  entirely  upon  the  last  agree- 
ment which  they  unquestionably  had  author- 
ity to  make.  Fennell's  Est.,  207  Pa.  309, 
56  Atl.  875.  It  was  not  a  deed  of  separa- 
tion but  of  recontiliation,  defining  the  rights 
of  each  in  the  property  of  the  other.  The 
"divers  disputes  and  unhappy  differences" 
which  had  existed  between  the  husband  and 
wife  and  which  had  caused  their  separation 
three  months  prior  thereto  were  satisfactori- 
ly adjusted,  and  thereafter  the  marital  re- 
lations of  the  parties  were  resumed  under 
the  March  agreement  Under  the  findings 
of  fact,  there  was  no  subsequent  separation 
and  reconciliation  between  the  parties.  The 
March  contract  was  fully  executed  on  the 
part  of  Mrs.  Singer.  She  gave  and  did  all 
she  agreed  to  give  and  do.  Her  covenants 
were  sacredly  kept,  and  after  her  death 
it  is  too  late  for  her  husband  to  demand  that 
be  be  relieved  from  the  performance  of  his 
part  of  the  contract.  Ejquity  will  not  per- 
mit him  to  retain  the  "claims,  rights,  equi- 
ties, trusts  and  reversions  In  and  to  all  her 
property"  which  she  gave  him,  and,  after 
the  contract  had  been  fully  executed  by  her 
and  she  is  dead,  allow  him  to  rescind  the 
agreement  and,  in  violation  of  its  stipula- 
tions, participate  in  the  distribution  of  her 
estate.  Equity  neither  sanctions  nor  enforces 
a  fraud.  The  parties  having  the  power  to 
enter  into  the  contract  of  March,  1902,  and 
no  fraud,  overreaching,  or  unfairness  being 
alleged,  and  the  wife  having  fully  complied 
with  her  covenants,  equity  wiU  compel  the 
husband  to  observe  his  part  of  the  agree- 
ment. 

TVe  agree  with  the  auditor  and  orphans' 
court  that  the  case  is  ruled  by  Burkholder's 
App.,  106  Fa.  31,  and  Fennell's  Est,  207  Pa. 


309,  66  AU.  875,  and,  the  court  having  ex- 
haustively  reviewed   the   facts   and  law  in 
its  opinion,  we  regard  any  further  discussion 
of  the  case  as  unnecessary. 
Decree  aflSrmed. 


LAND  TITLE  &  TRUST  CO.  et  at  v.  CON- 
NOLLY et  al. 
(Supreme  Court  of  Pennsylvania.   July  6, 1911.) 

Corporations  ({  331*)— Bondino  Iksurance 
— Action  by  CBEDiroas— Loabilitt  of  Di- 

BECTOBS. 

A  creditor  of  a  bonding  insurance  company 
cannot  maintain  a  bill  for  himself  and  others  to 
enforce  a  liability  against  the  officers  of  the 
company  because  they  permitted  it  to  begin 
business  without  having  10  per  cent,  of  its  stock 
paid  in  cash  when  the  certificate  was  sworn  to, 
and  without  having  $125,000  of  the  capital  paid 
in  when  it  started  business,  as  required  by  law 
of  such  companies,  when  there  is  no  averment 
that  the  acts  caused  loss  to  the  corporation  or 
bronght  about  its  Insolvency,  and  the  claim  is 
for  moneys  due  by  defendants  to  plaintiffs  di- 
rectly, and  not  through  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  iS  1448, 1449;  Dec.  Dig.  {  331.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- ' 
adelphia  County. 

BUI  by  the  Land  Title  &  Trust  Company  for 
Itself  and  others  against  Paul  V.  Connolly  and 
others.  From  a  decree  dismissing  the  bill, 
plaintiffs  appeal.    Affirmed. 

The  sixteenth  and  seventeenth  paragraphs 
of  plaintiff's  bill  were  as  follows: 

"That  said  Keystone  Bonding  Company 
never  had  a  legal  and  valid  existence  as  a  cor- 
poration, but  the  pretended  incorporation 
thereof  was  a  fraud  upon  the  law  of  the  com- 
monwealth of  Pennsylvania  in  that  10  per 
cent  of  the  capital  stock  was  not  paid  in 
cash  to  the  treasurer  at  the  lime  application 
was  made  for  its  charter,  or  at  any  time  sub- 
sequent thereto. 

"That  defendants  unlawfully  engaged  in 
the  bonding  business  under  the  title  of  Key- 
stone Bonding  Company  for  the  reason  that 
$125,000,  the  minimum  amount  of  capital 
stock  required  by  law  to  be  paid  up  before 
such  company  could  become  authorized  to  en- 
gage in  business,  was  never  so  paid.  The 
total  amount  of  cash  received  for  the  stodt  of 
the  said  Keystone  Bonding  Company  during 
the  entire  period  It  was  In  existence  was 
only  $21,500,  which  said  sum  included  the 
sum  of  $7,500  paid  by  the  purchasers  of  150 
shares  of  stock  on  account  of  surplus  at  the 
rate  of  $50  per  share." 

On  demurrer  to  the  bill,  Audenried,  J.,  filed 
the  following  opinion: 

"Our  reasons  for  sustaining  the  demurrers 
to  the  bill  in  this  case  may  be  put  quite 
briefly.  The  bill  avers  that  the  plaintiff  is  a 
creditor  of  a  corporation,  whose  officers  and 
directors,  the  defendants  herein,  embar'- 
it  in  business  without  first  complying 
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certain  prerequisites  therefor  established  by 
law,  and  upon  false  representations  to  the 
officials  of  the  commonwealth  that  such  pre- 
requisites had  in  fact  been  complied  with.  It 
arers  also  that  the  corporation's  business  has 
been  discontinued,  that  steps  looking  to  the 
settlement  of  its  affairs  have  been  taken,  and 
that  certain  of  its  assets  have  been  so  dispos- 
ed of  as  to  work  a  preference  In  favor  of 
another  of  its  creditors.  Upon  these  aver- 
ments the  plaintiff,  on  behalf  of  Itself  and 
all  other  creditors  of  the  corporation,  prays 
the  court  to  decree  that  the  defendants  are 
liable  as  partners  for  all  losses  caused  to  It 
and  others  through  the  business  transactions 
carried  on  by  the  corporation  in  violation  of 
law,  and  to  appoint  a  referee  before  whom 
Its  claims  and  the  claims  of  all  others  dam- 
nified by  such  unlawful  transactions  may  be 
proved.  The  bill  contains  no  averment  that 
the  acts  of  the  defendants  caused  loss  to  the 
corporation,  or  brought  about  Its  Insolvency. 

"If  the  corporation  had  sustained  a  loss  at 
the  defendants'  hands,  its  claims  against 
them  might  have  been  enforced  by  the  corpo- 
.ration  itself.  So  long  as  it  was  solvent,  no 
right  on  the  part  of  its  creditors  to  move  in 
the  matter  would  be  recognized.  If  the  cor- 
poration has  become  Insolvent,  its  creditors 
may  ask  for  the  appointment  of  a  receiver 
to  collect  for  distribution  among  those  en- 
titled to  participate  therein  all  the  assets 
that  it  owns,  Including  whatever  claims  it 
may  have  against  its  directors,  and  this  is 
the  usual  and  more  orderly  method  of  proce- 
dure, although,  under  certain  circumstances, 
proceedings  may  be  instituted  directly 
against  the  directors  by  a  corporate  creditor 
acting  on  behalf  of  all  concerned  to  compel 
the  payment  of  debts  or  damages  demandable 
from  the  former  by  the  corporation.  The 
present  cause,  however,  is  not  one  in  which 
the  plaintiff  is  ^deavorlng  to  enforce  the 
payment  of  anything  due  by  the  defendants 
to  the  corporation.  The  claim  advanced  in 
the  bill  Is  for  moneys  due  by  the  defendants 
to  the  plaintiff  directly,  and  not  through  the 
corporation. 

"If  it  be  conceded  that  because,  under  the 
guise  of  a  corporation,  the  defendants  en- 
gaged jointly  in  a  business  which  the  cor- 
lK>ration  had  no  legal  right  to  carry  on,  they 
have  become  personally  responsible  as  part- 
ners for  the  debts  incurred  in  the  name  of 
the  corporation,  there  Is  no  reason  why  the 
plaintiff  should  not  proceed  against  them  at 
law.  The  legal  remedy  for  the  collection  of 
a  debt  is  ample,  even  when  the  debt  is  owed 
by  several  partners. 

"The  allegation  that  the  plaintiff's  debt 
was  fraudulently  contracted  in  the  name  of 
the  corporation  through  false  representations 
that  the  corporation  had  a  lawful  right  to 
engage  In  business  does  not  serve  to  Justify 


the  intervention  of  a  court  of  equity,  since 
the  redress  afforded  by  law  in  such  a  case  is 
as  efficadous  as  any  relief  that  equity  can 
grant 

"The  fact  that  the  plaintUTs  blU  Is  filed  on 
behalf  of  all  other  creditors  of  the  corpora- 
tion, as  well  as  its  own,  far  from  strengthen- 
Ing  the  case  in  equity,  may  open  it  to  objec- 
tion on  the  ground  of  multifariousness.  The 
claim  of  each  party  who  gave  credit  to  the 
corporation  stands  on  its  own  bottom. 
Whether  any  particular  creditor  of  the  cor- 
poration may  enforce  a  claim  for  damages 
against  all  or  any  of  these  defendants  de- 
pends not  only  on  the  making  of  false  state- 
ments touching  the  finances  of  the  corpora- 
tion, but  also  on  whether  the  creditor  wag 
actually  deceived  thereby  and  on  other  con- 
ditions, not  all  of  which  were  necessarily 
present  in  the  case  of  every  debt  contracted 
by  the  corporation. 

"Prior  to  the  enactment  of  the  national 
bankrupt  law  and  the  insolvency  act  of 
Pennsylvania,  the  preference  of  one  of  its 
creditors  by  an  Insolvent  corporation,  if  there 
was  no  fraud  in  the  contracting  of  the  debt 
or  in  the  transfer  of  the  corporation's  assets 
in  payment  of  it,  was  entirely  lawful,  and 
neither  at  law  nor  in  equity  gave  rise  to  a 
liability  on  the  part  of  the  corporation's  di- 
rectors in  favor  of  the  remaining  creditors. 
While  the  legislation  referred  to  has  declared 
that  all  preferences  given  by  an  insolvent 
corporation  shall,  under  certain  circumstanc- 
es, inure  to  the  benefit  of  its  creditors  gen- 
erally, it  imposes  no  new  liability  to  the 
corporate  creditors  upon  the  directors  or  offi- 
cers concerned  in  a  preferential  disposition 
of  the  corporate  asseta  The  bill,  therefore, 
cannot  be  sustained  upon  the  theory  that  the 
reinsurance  of  its  risk  on  Its  surety  bond 
held  by  the  United  States  government  was 
a  breach  of  trust  by  those  of  the  defendants 
concerned  therein  for  which  equity  will  hold 
them  to  account" 

Argued  before  FELL,  C  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KER,  JJ. 

John  O.  Johnson,  Ouy  H.  Davles,  and  J. 
Claude  Bedford,  for  appellants.  Ira  Jewell 
Williams,  for  appellee  Charles  6.  Bapp.  J- 
B.  Colahan,  3d,  for  appellee  Charles  B. 
Wolf.  Frank  R.  Savidge,  for  appellee  Wil- 
liam G.  Halkett  Edwin  O.  Michener,  for 
appellee  W.  L.  lyoiier.  Roy  M.  Livingstone, 
for  appellee  Wm.  H.  McCormick.  Ormond 
Rambo  and  William  B.  8.  Ferguson,  for  ap- 
pellees Joseph  M.  Smith,  Alfred  V.  D.  Wat- 
terson,  John  L.  Bums,  Thomas  E.  Brehoov. 
and  John  V.  McCann. 

PER  CURIAM.  The  decree  is  afllrmed,  at 
the  cost  of  the  appellants,  on  the  opinion  of 
Judge  Audenried. 
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KINTER  T.  CONNOLLY  et  al. 
(Supreme  Court  of  Pennsylvania.    July  6, 1911.) 

1.  OORPOBATIORS  (I   863*)  —  Recbivebs  —  Bk- 

TOBCINO   LlABILlTT  OF  OFFICERS. 

The  personal  liability  of  oflBcers  and  direc- 
tors of  a  bonding  company  resnltinir  from  false 
representations  by  them  and  permisnon  by  them 
to  begin  business  without  having  10  per  cent, 
of  the  corporate  stock  paid  in  cash  when  the 
certificate  was  sworn  to,  and  without  having 
$125,000  of  the  capital  paid  in  as  required  by 
law  in  case  of  title  insurance  companies,  can- 
not be  enforced  by  bill  in  equity  by  a  receiver 
of  the  company. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dec.  Dig.  i  563.*] 

2.  COBPOBATIONS    (8    333«)  —  RECEIVERS  —  BN- 

roBciMO  LiABiuTT  or  Officebb. 

Though  the  national  bankrupt  law  and  the 
state  insolvency  act  make  any  preference  by  an 
insolvent  corporation  under  certain  conditions 
inure  to  the  benefit  of  all  its  creditors,  generally 
no  personal  liability  is  imposed  on  the  directors 
or  officers  of  the  company  concerned  in  the  pref- 
erential disposition  of  its  assets. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  333.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  in  equl^  by  William  L.  Klnter,  re- 
ceiver of  the  Keystone  Bonding  Company, 
against  Paul  V.  Connolly  and  others  to  im- 
pose personal  liability  on  defendants  as  offi- 
cers and  directors  of  a  corporation.  From  a 
decree  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

See  Land  Title  ft  Trast  Co.  v.  Connolly,  81 
Ati.  903. 

On  demurrer  to  the  bill,  Andenrled,  J., 
filed  the  following  opinion: 

"There  are  several  reasons  why  the  bill  filed 
In  this  case  cannot  be  sustained;  bnt  these 
arc  all  embodied  in  the  objection  that  the 
plaintiff  has  shown  no  right  to  Invoke  the 
eqnitable  relief  for  which  he  prays. 

[1]  "The  plaintiff  is  the  receiver  of  the  Key- 
stone Bonding  Company.  As  such  It  is  his 
sole  duty  to  hold  and  administer  for  the 
benefit  of  its  stockholders  and  creditors 
any  property  or  rights  of  action  that  belong 
to  that  corporation.  He  has  authority  to 
assert"  in  appropriate  proceedings  whatever 
rights  of  action  the  corporation  had  or  has 
against  Its  directors  or  officers,  who  are  the 
defendants  herein.  In  the  bill  before  us, 
however,  there  -is  no  averment  that  any  act 
or  omission  of  those  of  the  defendants  who 
demur  caused  loss  or  injury  to  the  Keystone 
Bonding  Company.  No  claim  is  asserted 
against  them  on  behalf  of  the  corporation. 
If  the  defendants  published  statements  which 
they  knew,  or  ought  to  have  known,  to  be 
false,  with  the  result  that  their  company 
gained  a  fictitious  credit  at  the  expense  of 
those  thtis  encouraged  to  do  business  with  It, 
the  wrong  was  suffered  by  the  latter,  and  not 
by  the  corporation,  and  gave  rise  to  no  lia- 
bility on  the  part  of  the  defendants  that  the 
corporation  or  its  receiver  can  enforce.  Each 
person  deceived  by  the  statements  referred 


to  in  the  bill,  or  Involved  in  loss  through 
being  Induced  to  deal  with  a  corporation 
which  may  have  failed  to  comply  with  the 
requirements  of  the  corporation  laws,  sus- 
tained an  Injury  entirely  distinct  from  that 
suffered  by  every  one  else  in  other  transac- 
tions. Those  deceived  by  the  false  state- 
ments referred  to  in  the  bill  have  no  joint 
action  against  even  such  of  the  defendants 
as  may  have  been  involved  in  the  frauds  per- 
petrated upon  them,  and  they  cannot  com- 
bine their  claims  against  the  defendants  in 
the  hands  of  a  trustee,  and  enforce  them  in 
the  same  proceeding,  either  in  law  or  in  equi- 
ty. The  receiver,  who  figures  as  the  plaintiff 
In  this  case,  was  not  appointed  by  the  court 
to  act  as  tile  representative  of  a  syndicate 
composed  of  all  those  who,  by  reason  of  false 
representations  made  or  authorized  or  negli- 
gently permitted  by  the  company's  directors, 
or  some  of  them,  sustained  losses,  and  he  has 
no  standing  in  equity  to  maintain  a  bin 
against  the  latter  as  partners  to  enforce,  as 
a  collective  liability,  all  claims  for  damages 
in  respect  of  the  separate  and  distinct  wrongs 
which  the  several  parties,  who  have  had  deal- 
ings with  the  corporation,  have  sustained. 

[2]  "The  averment  that  the  reinsurance  by 
the  Keystone  Bonding  Company  of  its  risk 
on  Its  surety  bonds  to  the  United  States  gov- 
ernment was  a  breach  of  trust  for  which  the 
defendants  are  answerable  to  that  corpora- 
tion establishes  no  right  to  relief  against  them 
on  the  part  of  its  receiver.  Prior  to  the  en- 
actment of  the  national  bankrupt  law  and  in- 
solvency act  of  Pennsylvania,  the  preference 
of  one  of  its  creditors  by  an  Insolvent  corpo- 
ration, provided  there  was  no  fraud  in  the 
contracting  of  the  debt,  or  in  the  transfer 
of  the  company's  assets  in  payment  of  it, 
was  entirely  lawful,  and  did  not  create  a  lia- 
bility on  the  part  of  the  corporation's  di- 
rectors to  answer  to  it  as  for  a  breach  of 
trust  While  the  legislation  referred  to  has 
declared  that  under  certain  conditions  any 
preference  given  by  an  Insolvent  corporation 
shall  Inure  to  the  benefit  of  all  its  creditors 
generally,  It  imposes  no  new  liability  upon 
the  directors  or  officers  concerned  in  the  pref- 
erential disposition  of  the  corporate  assets." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZ18- 
KER,  33. 

Johp  O.  Johnson,  Guy  H.  Da  vies,  and  J. 
Claude  Bedford,  for  appellant.  Ira  Jewell 
Williams,  for  appellee  Charles  G.  Rapp.  J. 
B.  Colahan,  3d,  for  appellee  Charles  H.  Wolf. 
Frank  R.  Savldge,  for  appellee  WllUani  Q. 
Halkett.  Edwin  O.  Mlchener,  for  appellee 
W.  L.  D'Oller.  Roy  M.  Livingston,  for  ap- 
pellee Wm.  H.  McCormlck.  Ormond  Rambo, 
for  appellees  Joseph  M.  Smith  and  Alfred  V. 
D.  Watterson. 

PER  CURIAM.  The  decree  Is  affirmed  at 
the  cost  of  the  appellant  on  the  opinion  of 
Judge  Audenried. 
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COMMONWEALTH   t.    COMPORTO. 
<Snpreine  Oourt  of  PennsylTania.   Jaly  6, 1911.) 

1.  Gbiuinal  Law  (|  617*)— Bvidbnob— Cow- 

FE88I0IT. 

,  In  a  trial  for  murder,  a  confession  of  a 
defendant,  which  fairly  justifies  an  inference 
that  he  and  another  were  jointly  concerned  in 
the  commission  of  or  attempt  to  commit  a  rob- 
bery, and  that,  though  the  killing  was  done  by 
the  other  man  inside  the  building  while  defend- 
ant was  outside,  the  defendant  had  knowledge 
-of  the  plan  beforehand,  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lawj  Cent   Dig.  if  1146,  1156;    Dec.   Dig.  i 

2.  Criminal  Law  (|  1137*)  —  Appeal  —  Rb- 
VIEW— Invited  Bbbob. 

Where,  at  the  request  of  defendant,  the 
-court  strikes  out  a  portion  of  his  confession  re- 
lating to  his  criminal  record,  he  cannot  after- 
wards demand  that  the  entire  confession  be 
stricken  out  on  the  ground  that  it  must  go  in  as 
a  whole,  since  he  cannot  complain  on  appeal  of 
the  action  of  the  court  at  his  own  request  in  ex- 
cluding a  portion  of  the  confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3007-3010;  Dec.  Dig.  { 
1137.*] 

3.  Homicide     ({    253*)  —  Evidence  —  Suffi- 
ciency. 

In  a  trial  for  murder,  evidence  that  the  de- 
fendant and  a  confederate  went  to  a  house  in 
the  nighttime  for  the  purpose  of  robbery,  and 
that,  according  to  the  defendant's  confession, 
the  confederate  went  inside  and  did  the  killing 
while  defendant  remained  outside,  was  sufficient 
to  sustain  a  conviction  of  murder  in  the  first 
'degree,  though  the  proof  of  the  commonwealth 
apart  from  the  confession  did  not  indicate  which 
of  the  two  did  the  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  523-532;  Dec  Dig.  {  253.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 

Michael  Comporto  was  convicted  of  mur- 
■der  In  the  first  d^ree,  and  appeals.  Af- 
firmed. 

Errors  assigned  were  in  the  following 
form: 

"(1)  That  the  learned  court  erred  in  overrul- 
ing the  objection  of  counsel  for  the  defendant 
in  the  admission  of  the  confession  in  evl- 
■dence. 

"(2)  The  learned  court  erred  in  overmllng 
the  motion  of  counsel  tor  defendant  to  strike 
out  the  portion  of  the  confession  that  has 
been  admitted  in  evidence. 

"(3)  The  learned  court  erred  in  charging 
the  Jury  as  follows:  'Now,  therefore,  we  pass 
to  the  next  questions  of  fact  There  ai«  two 
tuToIved,  whether  the  defendant  did  th^ 
shooting,  or  whether  he  was  there,  aiding 
and  abetting;  either  one  thing  or  the  other. 
Either  he  did  the  shooting,  if  you  find  that 
fact,  or  be  was  there,  aiding  and  abetting.' 

"(4)  The  learned  court  erred  in  refusing  to 
charge  the  jury,  as  requested  In  the  second 
point  presented  by  counsel  for  the  defendant, 
as  follows:  'It  is  Incumbent  upon  the  com- 
monwealth to  prove  beyond  a  reasonable 
doubt  that  the  deceased  was  killed  by  De 


Mass!  in  the  p  rpetratlon  or  attempt  to  pa- 
petrate  a  robbery,  and  also  that  Comporto 
was  a  party  to  said  robbery  before  it  can  ask 
for  a  verdict  of  guilty  of  murder  In  the  first 
degree.' 

"(5)  The  learned  court  erred  la  refusing 
to  charge  the  jury  in  the  sixth  point  as  pre- 
sented by  counsel  for  the  defendant  as  fol- 
lows: 'If  the  Jury  is  not  convinced  beyond 
a  reasonable  doubt  that  De  Massl  killed  de- 
ceased in  the  perpetration  or  attempt  to  per- 
petrate a  robbery,  then  they  cannot  find  this 
defendant  guilty  as  indicted.' 

"(6)  -The  learned  court  erred  in  refusing  to 
charge  the  jury,  as  requested  in  the  tenth 
point  presented  by  counsel  for  defendant,  as 
follows:  'Under  all  the  evidence  in  this  case 
the  Jury  cannot  find  a  verdict  of  guilty  of 
murder  in  the  first  degree.' " 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KER,  JJ. 

Charles  J.  Roney,  Jr.,  and  C.  Stnart  Pat- 
terson, Jr.,  for  appellant.  Wm.  A.  Gray, 
Asst  Dlst.  Atty.,  and  Samuel  P.  Rotan,  Dist 
Atty.,  for  the  Commonwealth. 

POTTER.  J.  [1]  The  appellant,  Michael 
Comporto,  was  charged  with  the  morder  of 
James  F.  Qninn  during  the  perpetration  of 
a  robbery.  He  was  convicted  of  murder  of 
the  first  degree  and  sentenced  therefor.  In 
this  appeal  his  counsel  allege,  in  the  first 
assignment  of  error,  that  the  court  below 
erred  in  admitting  in  evidence  against  their 
.objection  a  confession  made  by  defendant 
They  contend  that  the  confession  does  not 
show  such  knowledge  of  the  criminal  design 
as  to  make  It  Inculpatory.  But  with  this 
suggestion  we  cannot  agree.  Our  examina- 
tion of  the  confession  shows  that  defendant 
stated  that,  early  on  the  day  of  the  mnider, 
he  met  the  man  Frank,  otherwise  known  as 
De  Massi,  who  said  he  was  going  oat  to  do 
something  and  get  some  money;  that  tbej 
were  drifting  around  and  drinking  together 
all  day;  that  together  they  entered  Qolnn's 
saloon  in  the  afternoon  and  saw  a  man  there 
counting  money;  that  in  the  evening  they 
went  together  to  the  vldnlty  of  Qninn's  sa- 
loon, and  hid  under  cover  of  a  stone  wall 
until  about  10:30;  that  then  defendant's  com- 
panion went  into  the  saloon;  that  shots  were 
heard  almost  immediately,  and  his  compan- 
ion came  out  with  a  pistol  in  his  hand  and 
told  defendant  that  he  had  killed  one  man, 
and  probably  two ;  that  he  had  shot  one  with 
a  revolver  in  each  hand,  and  had  stolen  $30; 
and  that  they  went  away  together  in  a  Ger- 
mantown  car,  the  murdero'  saying,  "I  have 
money  to  ride  on  the  car  now;  come  on."  It 
Is  plain  that  the  defendant  sought  to  pnt  the 
blame  upon  his  companion,  but  the  statement 
was  properly  admitted  as  evideiice  for  the 
consideration  of  the  Jury.    It  fairly  Justified 
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an  Inference  that  the  two  men  were  Jointly 
concerned  In  the  perpetration  of  the  robbery, 
and  that  defendant  had  knowledge  before- 
hand of  the  plan.  It  also  explained  his  pres- 
ence at  the  place  of  the  robbery  at  the  time, 
and  gives  bis  version  of  the  part  which  he 
took  in  the  affair. 

[2]  From  the  notes  of  testimony  it  ap- 
pears that  the  commonwealth  offered  the 
confession  In  evidence,  and  it  was  admitted 
against  objection.  Then  defendant's  counsel 
moved  to  strike  out  a  portion  of  the  con- 
fession, which  recited  the  criminal  record  df 
defendant.  The  commonwealth  did  not  ob- 
ject to  this  motion,  and  It  was  granted.  The 
defendant's  counsel  then  moved  to  strike  out 
the  remainder  of  the  confession,  on  the 
ground  that,  after  a  portion  bad  been  omit- 
ted, even  though  It  was  at  defendant's  re- 
quest, the  remainder  was  not  admissible,  as 
it  did  not  include  the  whole  of  the  statement 
The  refusal  of  this  motion  is  made  the 
i;round  of  the  second  assignment  of  error. 
The  portion  of  the  confession,  which  was  ex- 
cluded, admitted  defendant's  previous  con- 
viction of  crime  on  two  different  occasions, 
and  bis  service  In  prison.  On  bis  last  sen- 
tence be  bad  been  released  from  the  peni- 
tentiary less  than  three  week-s  before  the 
murder  for  which  he  was  being  tried.  This 
would  certainly  have  tended  to  prejudice  the 
Jury  against  the  defendant,  and  Its  exclusion 
was  of  course  to  bis  advantage.  It'  would 
be  mere  trifling  to  accede  to  his  request  to 
exclude  a  portion  of  the  confession,  and  then 
permit  him  to  make  the  favor  a  ground  of 
objection  against  the  admission  of  the  re- 
mainder of  the  confession,  because  it  no  lon- 
ger contained  the  whole  of  it.  When  be  was 
permitted  to  object  successfully  to  the  ad- 
mission of  a  portion,  he  must  be  regarded  as 
having  waived  his  right  to  the  application  of 
the  general  rule  which  requires  the  whole  of 
a  confession  to  go  In.  We  do  not  say  that 
there  was  any  error  In  excluding  a  portion 
of  the  confession  at  the  Instance  of  the  de- 
fendant; but,  if  there  was,  the  defendant's 
counsel  cannot  complain  of  it.  Pantall  v. 
Coal  &  Iron  Co.,  204  Fa.  158,  63  AU.  751; 
Bleham's  App.,  123  Pa.  262,  16  Ati.  613,  10 
Am.  St  Rep.  522. 

In  the  third  assignment,  counsel  for  appel- 
lant argue  that  the  trial  Jndge,  In  submitting 
the  facts,  practically  Instructed  the  Jury  to 
find  that  defendant  did  the  shooting,  or  was 
there,  aiding  and  abetting,  thus  excluding 
the  possibility  of  his  presence  at  the  time 
with  an  Innocent  purpose.  But  the  context 
shows  that  Immediately  after  using  the  lan- 
guage complained  of,  the  trial  Judge  charg- 
ed at  length  upon  the  evidence  on  these 
points,  reminding  the  Jury  several  times  that 
the  conclusions  to  be  drawn  from  the  testi- 
mony were  entirely  for  them.  Finally  he 
said:  "Now,  I  say  those  are  the  questions 
of  fact  for  you  to  pass  upon.  I  express  no 
opinion  on  them  whatever.   They  are  for  you 


and  for  you  distinctly."  The  sentence  of 
which  complaint  is  made  Is  not  as  clear  In 
itself  as  It  should  have  been;  but  when  tak- 
en in  connection  with  the  context  and  with 
the  charge  as  a  whole,  we  see  no  room  for 
any  misunderstanding  on  the  part  of  the 
Jury. 

[3]  In  the  fourth  and  fifth  assignments 
complaint  Is  made  of  the  refusal  of  defend- 
ant's second  and  sixth  points  for  charge. 
These  points  required  the  Jury  to  find,  as 
an  essential  to  the  conviction  of  defendant 
that  the  shooting  was  done  by  De  Massi,  In 
the  attempt  to  perpetrate  a  robbery,  and  that 
defendant  was  a  party  to  the  robbery.  But 
the  evidence  upon  the  part  of  the  common- 
wealth, aside  from  the  confession,  did  not  In- 
dicate which  man  did  the  shooting.  It  Indi- 
cated that  it  was  done  by  one  or  the  other. 
Defendant  by  his  own  statement  accused  De 
Massl  of  doing  It.  The  trial  Judge  submitted 
to  the  Jury  the  question  whether  the  defend- 
ant had  done  the  shooting,  or  was  present, 
aiding  and  abetting.  This  was  a  proper  sub- 
mission under  the  evidence. 

In  the  general  charge  the  Jury  were  ex- 
pressly instructed  that  in  order  to  convict 
defendant  they  "must  find  that  there  was  a 
robbery  committed,  or  an  attempt  to  commit 
a  robbery."  The  Judge  further  said  that 
whether  a  robbery  was  committed  was  one 
of  the  first  facts  for  the  Jury  to  settle  and 
determine.  "You  wUl  determine  whether  or 
not  the  shooting  was  with  Intent  and  in  the 
attempt  to  commit  a  robbery,  because,  if  you 
find  that  the  shooting  was  done  in  the  per- 
I>etration  of  a  robbery,  or  In  the  attempt  to 
perpetrate  a  robbery,  then  you  would  be  war- 
ranted In  finding  the  contention  of  the  com- 
monwealth to  be  correct  that  there  was  a 
murder  committed  here  by  some  one  In  the 
attempt  to  perpetrate  a  robbery." 

The  Judge  also  afl^med,  without  qualifica- 
tion, the  first  point  submitted  by  defendant 
which  was:  "The  mere  presence  of  the  de- 
fendant at  the  scene  of  the  crime  is  not  suf- 
ficient to  charge  him  with  a  guilty  knowl- 
edge of  the  alleged  robbery,  and  the  Jury 
must  be  satisfied  beyond  a  reasonable  doubt 
that  he  actually  participated  in  some  manner 
In  the  said  robbery  before  they  would  be  Jus- 
tified In  rendering  a  verdict  of  murder  In 
the  first  degree." 

There  was  evidence,  sufficient  if  believed 
by  the  Jury,  to  warrant  the  finding  that  the 
defendant  and  De  Massi  weht  together  to 
Qulnn's  saloon  on  the  evening  of  the  mur- 
der, for  the  purpose  of  robbing  it  and  that 
when  De  Massl  went  Inside,  defendant  re- 
mained on  the  outside.  It  was  not  material 
who  fired  the  fatal  shot,  if  the  men  were 
united  in  the  common  purpose  of  robbery. 

We  find  no  merit  in  any  of  the  assign- 
ments of  error,  and  they  are  all  dismissed. 

It  is  ordered  that  the  Judgment  be  afOrm- 
ed,  and  the  record  remitted  to  the  conrt  be- 
low,  that  the  sentence  may  be  executed. 
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DDFFT  et  aL  ▼.  TORE  HAVEN  WATER  A 
POWER  CO. 

(Sapreme  Court  of  Pennsylrania.     Julr  6, 
1911.) 

1.  JUDOUEKT     (§     199*)— TBIAI,    of    ISSUES  — 
JUDOlfENT   NOTWITHSTAWDINQ   VEBDICT. 

Under  Act  AprU  22,  1905  (P.  L.  286),  an- 
thorizing  the  trial  court  to  enter  judgment  nan 
obstante  veredicto  where  a  request  for  binding 
instructiona  has  been  refused,  the  court  is  au- 
thorized, where  bindiuf;  instructions  have  been 
declined,  to  enter  such  judgment  as  should  have 
been  entered  on  the  evidence;  but,  where  there 
is  a  conflict  of  evidence  on  a  material  fact, 
there  can  be  no  judgment  entered  against  the 
verdict 

[Bd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  367-375;   Dec.  Dig.  {  199.»] 

2.  JODOMEWT   (I   199*)— INJTTKIES  rROM  FLOW- 

AGB— Actions— JuDQMKNT    Notwithstawd- 

ING    VEaDICT. 

Where  the  evidence  for  the  plaintiff,  though 
contradicted  by  that  of  defendant,  tended  to 
show  that  a  dam  erected  by  the  defendant  wa- 
ter and  [>ower  company  contributed  materially 
to  the  injury  of  piaintifTs  buildings  and  crops 
by  diverting  the  currents  of  the  river  so  as  to 
flood  the  land  when  the  ice  broke  up,  the  entry 
of  a  judgment  for  defendant  non  obstante 
veredicto  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  367-376;   Dec  Dig.  S  199.*] 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Action  by  James  Duffy  and  others  against 
the  York  Haven  Water  &  Power  Company. 
From  a  judgment  for  defendant  non  obstante 
veredicto,  plaintiffs  appeal.  Reversed,  with 
procedendo. 

At  the  trial  the  Jury  returned  a  verdict  for 
plaintiffs  for  $13,785. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  STEWART,  and 
MOSCHZISKBR,  JJ. 

John  R.  Geyer,  Bernard  J.  Myers,  John  E. 

Malone,   and   John   E.   Fox,   for  appellants. 
Charles  L.  Bailey,  for  appellee. 

MESTREZAT,  J.  The  plaintiffs  are  the 
owners  of  an  Island  in  the  Susquehanna  riv- 
er, known  as  "Three  Mile  Island"  or  "Duf- 
fy's Island,"  which  is  about  1,800  feet  wide 
at  its  greatest  width,  and  about  3  miles  In 
length.  It  Is  in  Dauphin  county,  and  Its  up- 
per point  is  about  2  miles  south  of  Middle- 
town,  and  Its  lowest  point  is  about  the  be- 
ginning of  the  Conewago  Falls.  The  line  be- 
tween Dauphin  county  and  York  county  at 
this  place  is,  at  low-water  mark,  on  the  west- 
ern side  of  the  river.  At  Middletovm  the 
river  bends  sharply,  and  flows  thence  almost 
due  south  to  the  falls.  Between  Middletown 
and  the  falls  there  are  several  islands,  the 
largest  of  which  is  Duffy's  Island.  Shelly's 
Island  lies  to  the  west  of  Duffy's  Island.  At 
the  head  of  Duffy's  Island,  the  current  di- 
vides; part  flowing  straight  between  Duffy's 
Island  and  Shelly's  Island;  part  flowing  west 
of  Shelly's  Island  and  between  it  and  the 


Y'ork  county  Shore;  and  part  flowing  in  a 
narrower  and  shallower  channel,  with  two 
curves,  east  of  Duffy's  Island,  and  between  it 
and  the  Dauphin  county  shore.  The  eastern 
channel  varies  in  width  from  700  to  1.000 
feet.  Duffy's  Island  is  separated  from  the 
York  county  shore  by  a  channel  about  2,00o 
feet  wide.  The  river  narrows  very  much  at 
the  southern  end  of  Duffy's  Island,  and  pass- 
es over  Conewago  Falls  at  a  descent  of  more 
than  20  feet  in  a  mile. 

At  York  Haven,  Just  below  the  falls  and 
about  a  mile  below  the  foot  of  the  island,  the 
defendant  erected,  in  1902  and  1903,  a  power 
house  and  a  dam.  The  dam  in  1904,  con- 
sisted of  a  wall  about  300  feet  long  at  right 
angles  to  the  shore  at  York  Haven,  a  similar 
wall,  some  3,100  feet  long,  extending  east- 
wardly  and  diagonally  across  the  river  at  the 
falls,  with  its  northern  end  about  500  feet 
from  the  west  shore,  and  cribwork  of  logs 
and  stones,  extending  beyond  the  end  of  the 
wall  to  a  point  about  1,000  feet  west  of  Duf- 
fy's Island.  The  wall  was  of  solid  masonry, 
about  25  feet  high,  about  6  feet  wide  at  the 
top,  and  about  16  or  18  feet  wide  at  the  bot- 
tom. 

The  winter  of  1903-1904  was  very  severe 
in  that  vicinity,  and  the  ice  In  the  river  was 
very  heavy.  It  formed,  broke,  and  went  out 
several  times,  but  the  river  was  never  en- 
tirely clear  at  any  one  time.  In  March.  1904, 
the  island  was  flooded  with  ice  and  water, 
destroying  the  plaintiffs'  buildings,  farming 
implements,  fences,  and  other  personal  prop- 
erty, damaging  the  crops  in  the  ground,  and 
removing  the  surface  soli  from  the  island. 
This  action  was  brought- to  recover  damages 
for  the  injuries  thus  resulting  to  the  plain- 
tiffs' premises.  The  plaintiffs  claim  that  the 
construction  of  the  dam  materially  diverted 
the  currents  of  the  river  and  the  Ice  and  de- 
bris carried  by  these  currents,  and  modified 
the  quantity  and  character  of  the  water  sur- 
rounding the  plaintiffs'  island,  so  that  when 
the  ice  which  formed  In  the  river  in  VJM 
broke,  instead  of  moving  off  as  it  ordinarily 
had  done  through  the  unobstructed  bed  of 
the  river,  it  was  diverted  and  gorged  to  such 
an  extent  as  to  cause  a  rapid  rise  in  the  wa- 
ter, completely  flooding  the  plaintiffs'  prem- 
ises with  water  and  large  quantities  of  ice. 
and  that  when  the  gorge  finally  broke,  about 
March  8,  1904,  the  accumulated  water  and 
ice  swept  over  the  plaintiffs'  island,  and  did 
the  injury  above  stated.  The  defendant  con- 
tends that  the  whole  river  was  gorged  with 
ice  from  a  point  four  or  five  miles  below  the 
Conewago  Falls  up  to  and  Including  the  falls: 
that  there  was  no  gorge  at  the  dam;  that 
when  the  break-up  came  the  ice  In  the  west- 
ern channel  gave  way  first;  and  that  the  in- 
Jury  to  the  island  was  due  to  the  fact  that 
the  falls  themselves  and  the  eastern  channel 
were  gorged.  The  learned  conrt  submitted 
the  case  to  the  Jury,  and  they  returned  a  ver- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  R«p'r  Indent 


Digitized  by 


Google 


PM 


DUFFY  T.  YORK  HAVEN  WATER  A  POWER  CO. 


909 


diet  for  the  plaintiffs.  The  defendant  moved 
the  court  for  Jndgnient  non  obstante  veredic- 
to, under  the  act  of  AprU  22, 1905  (P.  L.  286). 
The  motion  was  granted,  and  Judgment  was 
entered  for  the  defendant.  The  plaintiffs 
have  taken  this  appeal.  The  single  question 
Is  whether  there  was  sufficient  evidence  to 
warrant  the  court  In  submitting  the  case-  to 
the  Jury. 

[1]  The  act  of  1905  authorizes  the  court  to 
enter  Judgment  non  obstante  veredicto  where 
a  request  for  binding  instruction  has  been  de- 
■cUned  on  the  trial.  As  we  have  time  and 
again  said,  this  act  maizes  no  radical  cltnn.'^e 
in  the  law  or  the  relative  functions  of  the 
court  and  Jury,  bat  broadens  the  power  of 
the  court,  and  authorizes  it,  where  binding 
instructions  have  been  declined  at  the  trial, 
to  enter  such  judgment  as  should  have  been 
entered  upon  the  evidence.  If  it  appear  that 
there  is  a  conflict  ot  evidence  on  a  material 
.fact,  or  any  reason  why  there  cannot  be  a 
binding  direction,  then  there  can  be  no  Judg- 
ment entered  against  the  verdict.  Dalmas  v. 
Kemble,  215  Pa.  410,  64  Atl.  559.  However 
indisputable  may  be  the  proof,  when  it  de- 
pends upon  oral  testimony.  It  is  nevertheless 
the  province  of  the  Jury  to  decide.  Reel  v. 
Elder,  62  Pa.  308,  1  Am.  Rep.  414. 

[2]  We  thinli  the  learned  court  erred  In 
entering  Judgment  for  the  defendant.  As 
said  In  the  charge,  the  question  for  determi- 
nation by  the  court  and  the  Jury  was  whether 
or  not  the  acts  done  by  the  defendant  in  the 
construction  of  its  wing  dam  and  the  crib 
wall  extending  therefrom  resulted  in  or  con- 
tributed to  the  injury  to  the  plaintiffs'  prop- 
«rty.  The  issue  was  a  very  narrow  one.  'Ihe 
plaintiffs  contend  that  the  dam  obstructed 
the  natural  currents  of  the  river,  and  that 
the  ice  accumulated  until  It  extended  up  the 
river  beyond  the  head  of  Duffy's  Island,  and 
when  the  thaw  came  and  the  ice  brolie  it 
was  thrown  Into  the  eastern  channel,  and 
by  reason  of  the  size  and  character  of  that 
channel  it  was  diiverted  westwardly  across 
the  plaintiffs'  premises.  The  defendant,  on 
the  other  hand,  contends  that  the  river  was 
filled  with  ice  from  shore  to  shore  from  a 
point  below  the  falls  up  beyond  the  island, 
und  that  the  dam  was  not  the  cause  of  the 
Ice  being  diverted  from  the  main  channel  in- 
to the  eastern  channel.  It  is  further  claimed 
that  the  Conewago  Falls  and  the  eastern 
channel  were,  like  the  other  parts  of  the 
river,  entirely  filled  with  ice. 

Under  the  evidence,  the  Jury  would  have 
been  Justified  in  finding  for  either  party. 
But,  in  considering  the  motion  for  Judgment 
for  the  defendant  non  obstante  veredicto,  the 
defendant's  contradictory  testimony  is  elim- 
inated, and  the  question  is  whether  the  evi- 
dence submitted.  If  believed,  was  suSicient 
to  warrant  the  Jury  in  finding  a  verdict  for 
the  plaintiffs.  The  plaintiffs'  witness  testi- 
fied that  before  the  construction  of  the  dam 
the  main  channel  of  the  river  was  west  of 
Duffy's  Island;    that  ice  ordinarily  passed 


off  through  that  channel;  and  that  the  effect 
of  the  dam  was  to  change  the  current,  mak- 
ing the  water  west  of  the  island  dead,  and 
throwing  the  main  current  to  the  east  Sev- 
eral witnesses  testified  that  there  was  a 
gorge  of  ice  at  the  dam  many  feet  high,  and 
completely  blocking  the  openings  In  the  dam 
and  t>etween  It  and  the  island;  that  the 
gorge  extended  from  the  dam  several  miles 
up  the  river;  that  the  eastern  channel  was 
filled  with  ice  and  closed,  there  being  little 
or  no  water  in  it,  but  that  it  was  not  gorged, 
as  was  the  western  channel;  that  the  falls 
were  partly  clear  of  ice;  some  of  the  witnesses 
saying  that  they  were  practically  open  and 
clear  of  ice.  The  result  of  this  testimony,  if 
believed,  would  be  to  sustain  the  contention 
of  the  plaintiffs  that  the  dam  obstructed  the 
natural  flow  of  the  water  and  caused  the  Ice 
to  gorge  from  the  dam  up  the  river  above 
Duffy's  Island;  and  that  when  the  break 
came  the  Ice  which  had  accumulated  above 
the  Island  was  diverted  into  the  eastern 
channel  which,  while  frozen  to  the  bottom, 
was  not  gorged  with  ice;  and  that  the  falls 
were  open.  An  expert  witness  was  called, 
and  he,  having  heard  the  plaintiffs'  testimony 
as  to  the  conditions  existing  at  the  time  the 
premises  were  Injured,  testified  that  in  his 
opinion  the  dam  materially  contributed  to 
the  gorge  and  damage  done  the  plaintiffs. 

Several  witnesses  for  the  plaintiffs  saw  the 
occurrences  from  different  points  on  the  riv- 
er from  March  4th  to  March  8th,  and  they 
described  the  movement  of  the  ice  which  be- 
gan with,  the  breaking  away  of  the  Ice  Jam 
at  Swatara  Riffles,  which  was  between  the 
mouth  of  Swatara  creek  and  the  bead  of 
Duffy's  Island.  They  say  that  the  ice  first 
moved  in  a  southwesterly  direction  toward 
Goldsborough,  then  came  back  and  passed 
down  the  channel  to  the  east  of  Duffy's  Is- 
land, and,  finding  no  outlet  through  that 
channel,  passed  across  the  island  In  the  same 
southwesterly  direction,  doing  the  damage 
complained  of.  While  the  opportunity  of 
some  of  these  witnesses  for  observing  what 
they  testified  to  may  have  been  more  or  less 
limited,  yet  this  affected  the  weight  and  not 
the  competency  of  the  testimony,  and  was 
for  the  Jury.  In  addition  to  this,  several  wit- 
nesses testified  that  there  had  never  been  a 
gorge  at  the  falls  before  the  dam  was  built. 
While  the  flood  may  have  been  unprecedent- 
ed, yet  this  was  some  evidence  for  the  Jury 
to  consider  in  determining  whether  the  dam 
contributed  to  the  gorge  which  resulted  in 
the  platntiffs'  Injury.  It  was  also  testiflcd 
that  for  some  distance  above  the  dam  the 
flood  levels  before  the  gorge  broke  were 
above  the  highest  on  record.  Increasing  as 
the  points  were  nearer  the  dam,  and  that  be- 
low the  dam  the  highest  levels  were  after 
the  gorge  broke.  This  testimony  would  as- 
sist the  Jury  in  determining  the  question 
whether  the  point  of  stoppage  of  the  ice  was 
at  the  dam,  or  below,  as  contended  by  the  de- 
fendant. 
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Without  referring  further  to  the  testi- 
mony, we  think  the  learned  Judge  was  right 
in  submitting  it  to  the  Jury  on  the  question 
at  issue  between  the  parties.  If  believed,  it 
tended  to  show  tliat  the  dam  erected  by  the 
defendant  company  in  the  river  contributed 
materially  to  the  plaintiffs'  Injuries.  In  his 
opinion,  the  learned  Judge  apparently  thought 
it  was  his  duty,  on  the  motion  for  Judgment 
non  obstante  veredicto,  to  determine  the 
question  on  the  preponderance  of  evidence, 
and  to  draw  inferences  from  the  testimony 
produced  on  the  trial.  In  one  part  of  the 
opinion  he  says,  arguendo:  "It  certainly  can 
be  said  that  this  proposition  was  sustained 
by  the  weight  of  the  evidence;"  and  in  an- 
other part  of  the  opinion:  "It  might  natural- 
ly be  inferred  that  this  condition  diverted 
the  water  and  Ice  from  the  channel  and 
caused  the  Injury.  Such  inference  would  be 
much  more  probable  than  that  the  crib  dam 
of  the  defendant,  2,800  feet  distant,  was  the 
producing  cause."  Neither  of  these  matters 
was  a  question  of  law,  but  both  were  exclu- 
sively for  the  Jury,  to  whom  they  had  been 
submitted,  and  had  been  found  In  favor  of 
the  plaintiffs.  It  is  exclusively  the  province 
of  the  Jury  to  determine  the  weight  of  the 
evidence,  as  well  as  to  draw  Inferences  from 
facts  shown  by  the  evidence.  The  court  can 
consider  neither  on  a  motion  for  Judgment 
non  obstante. 

It  was  contended  by  the  defendant  that 
there  was  a  large  open  sp^ce  between  the 
end  of  the  wall  and  the  beginning  of  the  crib 
dam;  that  there  was  an  opening  near  the  be- 
ginning of  the  stone  wall;  and  that  these 
openings,  In  addition  to  the  opening  of  1,000 
feet  between  the  end  of  the  crib  dam  and 
Duffy's  Island,  were  suflBclent  to  permit  the 
water  and  Ice  to  pass  through,  if  the  gorge 
had  not  begun  below  the  falls  and  extended 
up  to  the  dam.  Many  witnesses  were  intro- 
duced on  the  part  of  the  defendant  to  sus- 
tain this  contention,  and,  as  has  been  said, 
the  Jury  would  have  been  justified  in  find- 
ing that  the  dam  did  not  contribute  to  the 
plaintiffs'  injuries  by  causing  the  gorge  and 
the  overfiow  of  the  Island;  but  that  was  not 
the  question  which  the  learned  judge  had  be- 
fore him  on  a  motion  for  Judgment  non  ob- 
stante. He  could  consider  all  those  matters 
In  passing  upon  the  defendant's  application 
for  a  new  trial,  but  not  on  a  motion  for 
Judgment  notwithstanding  the  verdict 

It  appears  from  the  record  that  the  mo- 
tion for  a  new  trial,  made  by  the  defendant, 
has  not  been  disposed  of.  We  will  therefore 
not  direct  Judgment  to  be  entered  on  the  ver- 
dict, but  reverse  the  court  in  granting  the 
Judgment  notwithstanding  the  verdict,  and 
award  a  procedendo,  so  that  the  court  may 
consider  and  dispose  of  the  pending  motion 
for  a  new  trial. 

The  Judgment  is  reversed,  with  a  proce- 
dendo. 


OOMMONWEAI/TH  ex  reL   CARSON,  Atty. 

Gen.,  V.  UNION  SURETT  & 

GUARANTY  CO. 

(Supreme  Court  of  Pennsylvania.    July  6,  1911.) 

APPEAL  AND  EBBOB  (i  1022*)— REVIEW— <2t;ES- 

TioNs  OF  Pact— Findings  bt  Auditob. 
.  FindiDgs  of  fact  by  an  auditor  on  soffieietit 
evidence  confirmed  by  the  trial  court  will  not  bt 
reversed  by  the  Supreme  Court,  except  in  case 
of  manifest  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BJrror,  Cent  Dig.  if  4015-4018;  Dec  Die.  I 
1022.*] 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Proceedings  by  the  Commonwealth,  on  the 
relation  of  Hampton  L.  Oarson,  Attorney 
General,  against  the  Union  Surety  &  Guaxvn- 
ty  Company.  From  a  decree  dismissing  ex- 
ceptions to  a  report  of  auditors,  the  Tweedle 
Trading  Company  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MBSTREZAT,,  BLKIN,  STEWART,  and 
MOSCHZISKER,  JJ. 

Louis  B.  Runic,  John  R.  Read,  and  H.  B. 
Gill,  for  appellant  David  J.  Myers,  for  ap- 
pellee. 

ELKIN,  J.  Appellant,  a  trading  corpora- 
tion of  the  state  of  New  Tork,  presmted 
a  claim  in  the  court  below  against  the  inaol- 
vent  estate  of  the  Union  Surety  &  Guaranty 
Company,  and  now  complains  Itecause  It  was 
disallowed.  The  claim  is  for  damages,  and 
is  based  upon  an  alleged  breach  of  contract 
to  guarantee  bonds  of  the  Carolina  Steam- 
ship Company. 

The  record  is  voluminous  and  tlie  facts 
somewhat  complicated.  The  claim  In  the 
first  Instance  was  fully  considered  by  the 
auditors  appointed  by  the  court  to  make  dis- 
tribution of  the  fund  in  the  liands  of  the  re- 
ceiver, and  afterwards  carefully  reviewed  by 
the  court  in  passing  upon  the  exceptions  to 
the  auditors'  report.  The  auditors  and  the 
learned  court  below  agree  that  under  the 
facts,  no  valid  claim  for  damages  exists 
against  the  insolvent  estate.  The  learned 
court  finds  that  the  claim  Is  without  merit 
and  among  other  things  says:  "There  was 
no  breach  of  contract  because  there  never 
was  any  compliance  with  the  conditions  pre- 
cedent to  the  i)erformance  of  any  act  or  duty 
by  the  surety  company.  In  this  view  of  the 
case,  it  is  entirely  unnecessary  to  diacusa  the 
proper  measure  of  damages.  For  these  rea- 
sons, we  have  no  hesitation  in  condudlng 
that  this  claim  was  properly  disallowed  by 
the  learned  auditors."  The  n^otiatlona  and 
contractual  relations  relied  on  to  sustain  this 
claim  for  damages  were  between  the  steapi- 
ship  company,  the  surety  company,  and  the 
Tweedle  Trading  Company  of  New  Jersey, 
which  latter  company  lias  long  since  been  dis- 
solved, and  is  not  a  claimant  here.  The 
learned  court  below  has  found  as  a  fiict  that 
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the  evidence  Is  not  snfBcient  to  show  that  the 
Tweedie  Trading  Company  of  New  York,  the 
present  claimant,  bad  acquired  the  rights  of 
the  Tweedie  Trading  Company  of  New  Jer- 
sey, upon  which  the  claim  must  depend,  If 
Indeed  It  ever  did  exist.  This  the  court  gives 
as  an  additional  reason  why  the  claim  cannot 
be  sustained.  The  r^>ort  of  the  auditors 
and  the  opinion  of  the  court  in  dismissing  the 
exceptions  as  weU  as  the  evidence  Introduced 
at  the  hearings  have  been  examined  with 
care  to  discover  whether  any  reversible  error 
was  committed  In  the  findings  made  or  In  the 
conclusions  readied.  The  case  depends  upon 
the  facts,  and  cannot  be  reversed  unless  for 
manifest  error.  We  fall  to  find  any  such  er- 
ror. The  whole  question  was  most  carefully 
and  Intelligently  considered  by  the  learned 
court  below,  and  we  cannot  do  better  than 
express  our  approval  of  the  flndiugs,  reasons, 
and  conclusions  set  forth  in  the  opinion  dis- 
missing the  exceptions  to  the  auditors'  re- 
port. 

Decree  affirmed;  at  the  cost  of  appellant 


DOTSON  V.  FOUST,  State  Dairy  and  Food 
Com'r. 

(Snpreme  Court  of  Pennsylvania.     July  6, 
1911.) 

1.  Food   (|  3*)— License— Powbbs  of  Offi- 

CEBS. 

Act  May  29,  1901  (P.  L.  327),  regulating 
the  sale  of  oleomargarine,  butterlne,  and  similar 
prodifctB,  and  providing  that  the  application  for 
a  license  to  manufacture  or  sell  such  products 
shall  contain  a  description  of  the  place  where 
the  basiness  is  to  be  carried  on,  the  name  and 
style  under  which  It  will  be  conducted,  and 
such  other  matters  as  may  be  required  by  the 
dairy  and  food  commissioner,  does  not  authorize 
the  commissioner  to  require  anything  to  be  in- 
serted, except  matters  calculated  to  advertise 
the  character  of  the  product  to  be  manufactured 
or  sold,  so  that  the  imposition  of  a  counterfeit 
resemblance  may  be  prevented. 

[BM.  Note.— For  other  cases,  see  Food,  Dec. 
Dig.  f  3.*] 

2.  Food  {§  3*)— Licinse  —  Powers  of  Offi- 

CEBS. 

The  dairy  and  food  commissioner  is  not 
authorized  to  refuse  a  license  to  sell  oleomar- 
garine, on  the  ground  that  the  applicant  is  en- 
gaged in  business  under  an  existing  license, 
and  Is  selling  oleomargarine  containing  colora- 
tion and  ingredients  causing  it  to  resemble  and 
imitate  yellow  butter. 

fE<d.  Note. — For  other  cases,  see  Food,  Dec. 
Dig.  {  3.*] 

Appeal  from  Court  of  Common  Pleas, 
Danphin  County. 

Petition  by  R.  C.  Dotson,  president  of  the 
Eastern  Provision  Company,  for  mandamus 
to  James  Foust,  State  Dairy  and  Food  Com- 
missioner. From  a  Judgment  awarding  per- 
emptory mandamus,  defendant  appeals.  Af- 
firmed. 


The  petition  averred  that  the  Ektstem  Pro- 
vision Company  was  engaged  In  selling  oleo- 
margarine and  butterlne,  and  had  made  a 
proper  application  to  the  dairy  and  food 
commissioner  for  a  license  to  sell  oleomar- 
garine, and  that  the  dairy  and  food  commis- 
sioner had  refused  the  license  without  giv- 
ing any  reason  therefor.  The  petitioner  pray- 
ed for  a  mandamus,  commanding  the  is- 
suance of  a  license.  The  dairy  and  food  - 
commissioner  filed  an  answer  which,  after 
admitting  the  material  averments  of  the  pe- 
tition, and  reciting  the  provision  of  the  act 
of  May  29,  1901  continued  as  follows: 

"By  virtue  of  said  provisions  the  discre- 
tion Is  lodged  In  the  said  dairy  and  food  com- 
missioner to  determine  that  the  name  and 
style  under  which  the  proposed  business  is 
Intended  to  be  carried  on  shall  not  be  calcu- 
lated to  deceive  or  mislead  the  public  as  to 
the  real  nature  of  the  buBlness  so  proposed 
to  be  carried  on;  and  by  virtue  of  said  pro- 
visions the  said  dairy  and  food  commissioner 
Is  lodged  with  the  discretion  of  determining 
that  the  business  shall  not  deceive  the  pub- 
lic, in  that  the  applicant  shall  not  sell  oleo- 
margarine, butterlne,  or  any  similar  sub- 
stance which  has  not  been  made  and  kept 
free  from  all  coloration  or  ingredient,  caus- 
ing it  to  looli  like  or  resemble  yellow  butter; 
and  in  the  exercise  of  such  discretion  the 
said  dairy  and  food  commissioner  has  the 
power  to  refuse  a  license  to  any  applicant 
who  Intends  thus  to  deceive  the  public;  and 
the  said  dairy  and  food  commissioner  is  vest- 
ed with  the  further  discretion  of  refusing  to 
grant  a  license  to  an  applicant  who  has  here- 
tofore deceived  the  public  by  selling  oleomar- 
garine or  butterlne,  which  has  not  been  made 
and  kept  free  from  all  coloration  and  in- 
gredients, causing  it  to  look  like  and  resem- 
ble yellow  butter. 

"In  the  exercise  of  the  discretion  thus 
vested  in  him,  the  said  dairy  and  food  com- 
missioner obtained  samples  of  the  kind  of 
oleomargarine  or  butterlne  which  the  said 
plalntUf  was  selling  Immediately  before  and  at 
the  time  of  filing  the  application  for  said 
licenses,  and  which  the  said  dairy  and  food 
commissioner  believes  the  said  plaintiff  in- 
tends to  sell  under  the  licenses  applied  for, 
which  said  samples  of  oleomargarine  and  but- 
terlne do  contain  coloration  and  ingredients 
that  cause  the  said  product  to  resemble  and 
be  in  imitation  of  yellow  butter,  and  the  said 
license  was  refused,  and  the  said  plaintiff 
advised  of  the  refusal  of  the  same  by  a  tele- 
gram to  the  said  plaintiff  from  the  said 
dairy  and  food  commissioner,  for  the  reasons 
herein  stated." 

The  plaintiff  demurred  to  the  answer. 
The  court  awarded  a  peremptory  mandamus. 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MESTREZAT,  ELKIN,  STEWART,  and 
MOSCHZISKER,  JJ. 
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William  M.  Hargest,  Asat.  Deputy  Atty. 
Gen.,  Edward  EL  Beidleman,  and  John  C. 
Bell,  Atty.  Gen.,  for  appellant.  W.  H.  Wil- 
son, Lyman  D.  Gilbert,  C.  H.  Backenstoe,  and 
U.  P.  Rosslter,  for  appellee. 

STEWART,  J.  [1]  The  act  of  May  29, 
1901  (P.  L.  327),  regulating  the  sale  of  oleo- 
margarine, butterine,  and  similar  products, 
provides  that  the  application  for  a  license 
to  manufacture  or  sell  such  products  shall 
contain  an  accurate  description  of  the  place 
where  the  proposed  business  is  to  be  carried 
on,  and  the  name  and  style  under  which  it 
is  proposed  to  conduct  such  business,  in  addi- 
tion to  such  other  matters  as  may  be  requir- 
ed to  be  stated  therein  by  the  dairy  and  food 
commissioner,  to  whom  the  application  is  to 
be  made.  Giving  this  latter  provision,  re- 
lating to  the  power  of  the  commissioner,  Its 
widest  signification,  it  cannot  be  so  extended 
as  to  allow  the  commissioner  to  require  any- 
thing to  be  inserted  in  the  application,  ex- 
cept such  matters  as  are  calculated  to  effect 
the  one  single  purpose  of  the-  act,  namely,  to 
advertise  to  the  public  the  true  nature  and 
character  of  the  product  to  be  manufactured 
or  «old,  so  that  the  imposition  of  a  counter- 
feit resemblance  may  be  prevented,  and  in- 
cidentally to  facilitate  discovery  and  deteo^ 
tion  when  an  attempt  is  made  to  evade  the 
law.  If  the  commissioner  may  go  beyond 
this  in  his  requirements,  what  limits  can  be 
assigned  to  bis  authority?  The  act  requires 
that  the  application  shall  "be  satisfactory  to 
the  dairy  and  food  commissioner,"  with  this 
further  provision,  that,  if  so  found,  "and  the 
said  name  and  style  shall  not,  in  the  judg- 
ment of  the  dairy  and  food  commissioner,  be 
calculated  to  deceive  or  mislead  the  public 
as  to  the  real  nature  of  the  business  so  pro- 
posed to  be  carried  on,  he  shall  Issue  to  the 
applicant  or  applicants  a  license,"  etc.  A 
plain  intendment  here  is  that  the  applica- 
tion must  conform  to  such  reasonable  rules 
and  regulations  as  the  commissioner  may 
make  with  respect  to  torrh,  and  substance  as 
well,  so  far  as  the  rules  and  regulations,  with 
respect  to  the  latter  have  for  their  object 
publicity,  identification,  and  discovery.  There 
is  not  a  suggestion  in  the  act  that  the  char- 
acter of  the  applicant  is  to  be  a  subject  of 
inquiry;  and,  were  the  commissioner  to  re- 
quire an  averment  of  good  moral  character 
In  the  applicant,  with  affidavits  in  support, 
he  would  be  imposing  a  condition  which, 
however  salutary  and  protective  It  might  be, 
would  yet  be  without  warrant  in  law.  It  is 
not  the  applicant  who  is  to  be  satisfactory 


to  the  commissioner,  but  his  application; 
and,  this  latter  being  satisfactory,  the'  act  is 
mandatory;  the  commissioner  shall  Issue  the 
license.  Independently  of  this,  whatever  may 
be  the  extent  of  the  commissioner's  autbori- 
ty,  under  the  provision  of  the  act  which  em- 
powers him  to  require  other  matters  ttian 
those  specified  in  the  act  to  appear  In  the 
application,  the  return  to  the  writ  in  this 
case  does  not  show  that  the  licenses  applied 
for  were  refused  on  the  ground  that  they 
omitted  anything  that  was  required,  either 
by  the  act  or  by  any  order  or  r^ulatlon  of 
the  commissioner.  It  is  nowhere  averred 
that  the  applications  were  in  any  respeit 
defective  or  unsatisfactory.  It  Is  the  appli- 
cant, not  the  application,  that  is  here  ad- 
judged unsatisfactory.  The  insufficiency  of 
such  return  is  obvious  in  view  of  the  man- 
date that  if  the  application  be  satisfactory 
the  commissioner  shall  Issue  the  Ucense  ap- 
plied for. 

[2]  The  commissioner  seeks  to  Justify  his 
refusal  of  the  licenses,  on  the  ground  that 
at  the  time  the  applications  were  made  the 
applicant,  who  was  then  engaged  in  the  busi- 
ness under  an  existing  license,  was  sellin; 
oleomargarine,  or  butterine,  which  upon  ex- 
amination was  found  to  contain  coloration 
and  Ingredients  which  causes  it  to  resemble 
and  imitate  yellow  butter.  Assuming  It  to 
be  true,  what  then?  The  act  nowhere  al- 
lows the  commissioner  to  withhold  a  license 
because  of  abuse  by  the  applicant  of  a  for- 
mer license;  it  does  not  even  provide  for 
a  forfeiture  of  the  license  In  case  of  convic- 
tion or  violation  of  any  of  its  provisions; 
and,  showing  conclusively  that  no  forfeiture 
was  contemplated,  it  provides  increased  pen- 
alties by  fine  and  imprisonment  for  a  second 
ofTeuse  committed  by  the  licensee.  The  dairy 
and  food  commissioner  is  charged  in  express 
terms  with  the  enforcements  of  all  the  pro- 
visions of  the  act.  While  thus  charged  with 
large  responsibilities,  he  is  invested  with  an 
authority  entirely  commensurate;  tbe  con- 
stabulary of  the  state  is  placed  at  his  com- 
mand, and  upon  his  own  initiation,  or  through 
the  constabulary,  he  may  discbarge  tliis  re- 
sponsibility by  bringing  all  offenders  against 
the  law  to  justice.  This  is  the  only  way  to 
make  the  act  effective,  and  the  only  way  that 
is  contemplated  in  the  act  itself.  The  course 
pursued  in  this  case  by  the  dairy  and  food 
commissioner  to  give  efficiency  to  the  law 
was  without  warrant 

Tbe   assignments  of  error  are  overruled, 
and  the  appeal  is  dismissed. 
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(Supreme  Court  of  Yermont    Windsor.    Dec. 
8,  1911.) 

1.  MoRTOAaKS  (I  87*)— Absolute  Dbsdb  as 
MoRTQAOEa— Pabol  Evidence. 

A  deed  absolnte  on  its  face  may  be  shown 
by  parol  to  be  a  mortgase. 

(Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {}  87-107;    Deo.  Dig.  {  87.»1 

2.  Befobmatjon   or   Inbtbukents   (|  45*)— 
Evidence— SUFPiciENCY. 

More  than  a  mere  preponderance  of  evi- 
dence is  required  to  secure  the  refotaiation  of 
a  deed. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  157-193;  Dec. 
Dig.  {  45.*] 

8.  MoBTOAOBS  (I  38*)— Absoi,T7TB  Deeds  as 
M0BTOA0K»— BVIDKRCK— SDrnciENcr. 

The  evidence  required  to  show  that  a  deed 
absolute  in  form  is  a  mortgage,  where  the  deed 
is  the  first  conveyance  and  there  is  no  further 
writing  evidencing  the  transaction,  must  be 
more  than  a  mere  preponderance  of  the  evi- 
dence, and  the  evidence  must  exclude  reason- 
able doubt  on  the  question. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  108-111;  Dec  Dig.  f  3a*] 

4.  MORTOAOES     (I    591*)    —   Redeiiption   — 

Agreements  Affecting. 

Where  a  mortgage  exists,  an  equitable 
right  of  redemption  attaches,  and  no  contem- 
poraneous understanding  will  deprive  the  debt- 
or of  the  right,  and  it  can  be  defeated  only  by 
a  subsequent  agreement  on  a  further  considera- 
tion. 

[£<d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1701;   Dec.  Dig.  f  591.*] 

6.   MOBTOAOES    (S   296*)— PUBCHASB  OF  EQUI- 
TY or  Reoemption  bt  Mobtoaoeb— Vaud- 

ITT. 

A  mortgagee  may  by  purchase  extinguish 
the  equity  of  redemption;  but,  in  view  of  the 
relation  of  the  parties,  the  transaction  will  be 
carefully  scrutinized. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  816;   Dec  Dig.  {  296.*] 

6.  MOBTOAOES     (I    296*)    —   CONVBTANCB    BT 
MOBTOAOOB  TO   MOBTGAQBE. 

A  conveyance  of  mortgaged  premises  by 
the  mortgagor  to  the  mortgagee  will  be  deemed 
a  mere  change  in  the  form  of 'a  securit^r,  unless 
it  clearly  appears  that  both  parties  intended 
that  the  conveyance  should  bar  the  equity  of 
redemption,  and,  when  premises  have  been 
mortgaged,  subsequent  transfers  on  account  of 
the  debt  are  but  prima  facie  securities  subject 
to  the  right  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  816;   Dec.  Dig.  i  296.*] 

7.  MoBTOAQBS    (f   297*)— Deeds    as    Mobt- 

OA6E8. 

Where  a  mortgagor  under  a  past-due  mort- 
gage gave  to  the  mortgagee  a  warranty  deed  of 
the  premises,  a  finding  by  a  preponderance  of 
evidence  alone  that  the  deed  was  intended  as  a 
mortgage  is  Justified. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  832-835;  Dec  Dig.  i  297.*] 

&  HOBTQAOEs  (J  297*)— Absolute  Deeds  ab 

MOBTGAGES— EVIDENOS— ADUIBSIBILITY. 

Where  a  mortgagor  in  a  past-due  mort- 
gage conveyed  by  warranty  deed  the  premises 
to  the  mortgagee,  and  asserted  that  the  convey- 
ance was  mere  secnrity,  and  that  the  mort- 
gacM  would  reconvsy  the  premises  on  the  pay- 
ment of  a  specified  sum  with  specified  interest 


payment  of  interest  called  for  by  the  agreement 
was  competent  to  show  that  the  subsequent  ac- 
tion of  the  parties  corresponded  with  the  claim- 
ed agreement 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  832-835:  Dec  Dig.  I  297.*] 

9.  TendKB    (i   24*)— REQUISITES  — Patkert 

into  Coubt. 

A  tender  by  a  party  to  a  contract  calling 
for  a  conveyance  from  the  adverse  party  on  the 
payment  of  a  specified  sum  with  interest  is  a 
tender  of  performance  as  a  condition  precedent 
to  performance  by  the  adverse  party,  and  the 
tender  may  be  accompanied  with  a  demand  of 
performance  by  the  adverse  party,  and  it  is  not 
necessary  to  bring  the  money  into  court  to  keep 
the  tender  good.  - 

[Eld.  Note.— For  other  cases,  see  Tender, 
Cent  Dig.  i§  79-81;   Dec  Dig.  §  24.*] 

10.  Appeal  and  Ebbob   (|  935*)— Review- 
Presumptions. 

Where  the  facts  justify  an  inference  that 
the  solicitor  of  a  mortgagee  waived  any  objec- 
tion to  the  form  of  the  payment  needed  to  re- 
deem the  property  from  the  mortgage  in  ac- 
cordance with  a  decree  permitting  redemption, 
the  court  will  presume  in  affirmance  of  the  de- 
cree that  the  payment  was  sufficient  and  that 
such  inference  was  drawn  by  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  f§  8783-3787;  Dec  Dig.  { 
935.*] 

Appeal  in  Chancery,  Windsor  County; 
Eleazer  L.  Waterman,  Chancellor. 

Suit  by  Homer  L.  Skeels,  administrator, 
against  Harriet  M.  Blancbard  and  another. 
From  a  decree  giving  the  orator  the  right  to 
redeem,  defendants  appeal.    Affirmed. 

Argued  before  ROWBLL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Davis  &  Davis,  for  appellants.  William  W. 
Stlckney,  John  G.  Sargent,  and  Homer  L. 
Skeels,  for  appellee. 

MUNSON,  J.  [1]  It  is  the  settled  law  of 
this  state  that  a  deed  absolute  upon  its  face 
may  be  shown  by  parol  evidence  to  be  a 
mortgage.    Rob.  Vt  Dig.  1855,  pL  33. 

[2]  It  is  equally  well  settled  in  this  state 
that  more  than  a  mere  preponderance  of  evi- 
dence is  required  to  secure  the  reformation 
of  a  deed.  Rob.  Vt  Dl«.  2363,  pi.  12.  The 
decree  establishing  the  conveyance  of  the 
orator's  intestate  as  a  mortgage  rests  upon 
a  finding  made  on  a  fair  balance  of  evidence; 
and  the  orator  cites  in  support  of  the  suf- 
ficiency of  the  finding  the  following  cases: 
Campbell  v.  Worthington,  6  Vt  448;  Bax- 
ter V.  WUley,  9  Vt  276,  31  Am.  Dec.  623; 
Wright  y.  Bates,  18  Vt  341;  Hyndman  v. 
Hyndman,  19  Vt  9,  46  Am.  Dec.  171;  Hills 
V.  Loomls,  42  Vt  562;  Howard  t.  Scott,  50 
Vt  48.  The  defendants  contend  that  the 
measure  of  proof  required  ia  the  same  as  In 
cases  of  reformation. 

In  Campbell  v.  Worthington  the  court  con- 
sidered that  the  facts  disclosed  by  the  dep- 
ositions read  in  evidence  were  entirely  irrec- 
oncilable with  any   other  view  than  that 


•For  other  cases  Ms  isma  topic  and  Motion  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Kay  No.  Sarlas  *  Rsp'r  Indexes 
81A.-68 
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the  land  was  held  as  secnrlty  for  a  debt 
In  Baxter  ▼.  Wllley  the  question  wbetber  the 
transaction  was  a  mortgage  was  submitted 
on  an  agreed  statement  of  facts;  so  there 
can  have  been  no  question  as  to  the  degree 
of  certainty  with  which  the  case  was  made 
out  In  Wright  v.  Bates  the  court  reviewed 
the  testimony,  and  said  there  could  be  no 
.reasonable  doubt  that  the  land  was  conveyed 
as  security  for  money  advanced.  In  Hynd- 
man  t.  Hyndman  there  was  at  first  an  ab- 
solute deed  and  a  writing  of  defeasance. 
Subsequently  the  evidences  of  Indebtedness 
and  the  writing  of  defeasance  were  mutually 
surrendered  upon  a  parol  agreement  that  the 
defendant  should  have  the  property  for  a 
certain  sum,  free  from  the  equity  of  redemp- 
tion, and  should  sell  It  and  pay  the  orator 
whatever  he  should  receive  above  that  sum 
and  an  allowance  for  his  trouble.  Later 
the  parties  executed  an  indenture,  which  re- 
cited that  the  defendant  held  a  warranty 
deed  of  the  premises  in  consideration  of  his 
having  paid  the  orator  a  certain  sum,  and 
fixed  a  time  for  repayment,  and  provided 
that,  on  default  thereof,  the  defendant  should 
sell  the  property  at  auction  and  account  for 
the  avaUs  as  above  stated.  The  orator  fail- 
ed to  pay,  and  the  defendant  had  the  prop- 
erty sold  at  auction;  himself  becoming  the 
purchaser.  In  disposing  of  this  case,  the 
court  expressed  Itself  as  inclined  to  the  opin- 
ion that  the  orator  ought  to  be  permitted  to 
redeem.  In  Hills  v.  Loomls,  upon  a  consid- 
eration of  the  testimony  talien  and  filed, 
the  court  thought  it  was  clear  that  the  par- 
ties fully  understood  that  the  deed  was  to 
be  merely  security  for  the  money  paid,  and 
that  the  contrary  conclusion  could  not  be  ar- 
rived at  without  disregarding  the  most  ob- 
vious inferences  to  be  drawn  from  undis- 
puted circumstances.  In  Howard  v.  Scott 
the  orators  excepted  to  the  report,  for  that 
the  finding  that  the  deed  was  in  effect  a 
mortgage  was  against  the  weight  of  evidence, 
and  because  that  was  a  question  for  the 
court,  and  not  for  the  master.  There  was  no 
exception  to  the  report  on  the  ground  that 
it  did  not  appear  that  the  master  had  reach- 
ed his  ultimate  finding  with  the  requisite  de- 
gree of  certainty.  In  sustaining  the  decree 
overruling  the  exceptions,  the  court  said 
that,  when  there  is  evidence  tending  to  es- 
tablish the  facts  found,  the  court  will  not 
review  the  findings  as  regards  the  weight 
to  be  given  to  the  testimony,  and  that  the 
party  attacking  the  r^rart  on  this  ground 
must  satisfy  the  court  that  the  master  has 
acted  corruptly,  "or  has  been  led  astray  by 
having  entertained  a  mistaken  view  of  the 
law  applicable  to  the  testimony."  The  court 
nevertheless  proceeded  to  express  its  opinion 
that  the  testimony  fully  warranted  the  mas- 
ter in  finding  the  facts  reported  in  regard  to 
the  deed.  It  is  clear  that  If  the  evidence 
fully  satisfied  the  mind  of  the  master.  It 
was  not  for  the  court  to  reverse  his  finding 
on  Its  own  view  as  to  the  weight  of  the  evi- 


dence;  and  there  is  nothing  in  the  oplniou 
that  necessarily  implies  more  than  this. 

[S]  It  appears  from  this  review  of  tlie  csa- 
es  cited  by  the  orator  that  our  court  has 
generally  placed  Itself  upon  ground  which 
satisfies  the  rule  contended  for  by  the  de- 
fendants, but  without  the  existence  of  such 
a  rule  being  brought  in  issue  or  referred  ta 

The  case  of  Herrldc's  AdmY  ▼.  Teacboat 
74  Vt  196,  52  Atl.  432,  Should  be  considered 
in  this  cohnectlon.  There  It  appeared  from 
the  master's  report  that  the  orator's  intes- 
tate took' the  title  to  the  fftrm  in  qnestion 
upon  a  parol  agreement  that  he  would  re- 
lieve the  estate  from  certain  daims  and  pay 
the  Incumbrances  resting  on  the  farm,  and 
deed  the  farm  to  the  defendant  when  reim- 
bursed for  these  expenditures,  and  that  in 
default  of  such  reimbursement  the  f&rta 
might  be  sold,  and  the  proceeds  be  applied  in 
satisfaction  of  the  sums  so  expended,  and 
the  balance,  if  any,  be  paid  to  the  defend- 
ant. No  question  was  raised  as  to  the  de- 
gree of  certainty  with  which  the  facts  report- 
ed were  found.  The  case  turned  upon  the 
effect  to  be  given  to  certain  terms  and  find- 
ings of  the  report  deemed  capable  of  two 
constructions,  and  with  reference  to  this  it 
was  said  that  In  all  doubtful  cases  the  law 
will  construe  the  contract  to  be  a  mortgage, 
because  such  a  construction  is  most  likely  to 
attain  the  ends  of  justice. 

The  orator  cites  in  support  of  his  cont«i- 
tion  certain  language  used  by  Judge  Poland 
In  Rich  V.  Doane,  35  Vt  124.  In  this  case 
there  was  an  unconditional  deed  and  a  bond 
for  reconveyance,  with  parol  evidence  of 
what  the  parties  said  and  Intended.  The 
opinion  says  that  upon  the  face  of  the  pa- 
pers the  transaction  was  clearly  an  absolute 
conveyance  with  a  right  of  repurchase,  but 
nevertheless  prefaces  an  examination  of  the 
evidence  with  the  statement  that  when 
enough  is  proved  to  render  It  fairly  doubtful 
whether  the  con^•eyance  was  a  mere  securit,v 
or  an  absolute  conveyance  with  a  right  of 
repurchase,  the  premises  will  be  held  re- 
deemable. This  assertion  was  entirely  un- 
necessary, for  the  transaction  was  held  to  be 
an  absolute  conveyance  upon  a  final  state- 
ment that  certain  stipulations  about  whicb 
there  was  no  question  were  wholly  incoa- 
slstent  and  incompatible  with  the  daim  that 
the  deed  was  a  mortgage. 

It  is  definitely  held  In  about  half  the  Juris- 
dictions of  this  coimtry  that  more  than  > 
mere  preponderance  of  evidence  is  required 
to  show  that  a  deed  absolute  in  form  is  a 
mortgage.  1  Jones,  Mort  {|  286-320.  Vari- 
ous terms  are  used  to  indicate  the  degree  of 
proof  required.  Na  middle  ground  betwcco 
mere  preponderance  and  the  exclusion  of  rea- 
sonable doubt  has  been  recognized  in  this 
state.  Bradish  V.  Bliss,  36  Vt  S27.  Somean- 
thoritles  distinctly  state  that  the  rule  In  casei 
of  this  class  Is  the  same  as  in  cases  of  r^r- 
matlon  on  the  ground  of  mistake.  Howland 
V.  Blake,  97  D.  S.  624,  24  L.  Ed.  1027.    Tbe 
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rule  regarding  certainty  is  aometimes  stated 
In  a.pparently  contradictory  terms  by  the 
same  court  It  is  said  that  the  claim  that  an 
unconditional  deed  is,  in  fact,  a  mortgage 
must  be  eetabllahed  with  certainty,  and  yet 
it  is  said  that  in  doubtful  cases  the  court 
will  treat  the  transaction  as  a  mortgage 
rather  than  a  sale..  It  is  evident  that  these 
statements  are  not  regarded  as  inconsistent, 
and  the  explanation  of  the  apparent  dis- 
crepancy wUI  doubtless  be  found  in  some 
classification  of  the  cases. 

The  authorities  cited  upon  this  subject  em- 
brace cases  where  there  was  an  unconditional 
first  conveyance,  without  any  further  writ- 
ing evidencing  the  transaction;  cases  where 
an  unconditional  conveyance  was  accompa- 
nied by  a  separate  writing  of  defeasance,  or 
other  writings  more  or  less  Indicative  of  its 
purpose;  cases  where  a  conveyance,  mani- 
festly or  concededly  a  mortgage,  was  follow- 
ed by  some  written  or  parol  agreement  re- 
lating to  the  original  transaction;  cases 
where  this  further  arrangement  consisted  of 
or  included  an  unconditional  conveyance  of 
the  mortgaged  premises  to  the  mortgagee. 
It  appears  from  this  that  the  courts  hare 
dealt  with  two  classes  of  deeds,  the  same  in 
form,  but  sustaining  different  relations  to  the 
mortgage  transaction.  In  the  first,  the  in- 
quiry is  whether  the  deed  was  given  as  se- 
curity for  some  obligation  of  the  grantor, 
pre-existing  or  then  incurred.  In  the  second, 
the  inquiry  is  whether  the  relation  of  mort- 
gagor and  mortgagee  was  terminated  by  a 
valid  transfer  of  tlie  mortgagor's  interest 
In  the  premises;  and  here  the  rules  regard- 
ing a  mortgagor's  equity  of  redemption  be- 
come important. 

[4]  When  it  is  once  established  that  a 
mortgage  exists,  the  equitable  right  of  re- 
demption attaches  to  the  transaction  as  an 
inseparable  incident.  No  contemporaneous 
uuderstanding,  however  formally  expressed  or 
artfully  concealed,  will  be  permitted  to  de- 
prive the  debtor  of  this  right.  It  can  be  de- 
feated only  by  a  subsequent  agreement  upon 
a  farther  consideration. 

[B]  The  right  of  a  mortgagee  to  l)ecome  the 
purchaser  of  the  equity  is  unquestioned,  but 
the  relations  of  the  parties  are  such  that  the 
transaction  will  be  carefully  scrutinized. 
Kussell  V.  Southard,  12  How.  139,  13  L.  Ed. 
927;  Peugh  v.  Davis,  96  U.  S.  332,  24  L.  Ed. 
775.  The  rule  in  such  a  case  is  said  to  be 
substantially  the  same  as  that  prevailing 
when  the  deed  of  a  beneficiary  to  his  trustee 
is  questioned.  Villa  v.  Rodriquez,  12  Wall. 
323,  20  L.  Ed.  406. 

[t]  A  conveyance  of  mortgaged  premises  by 
the  mortgagor  to  the  mortgagee  will  beire- 
garded  as  a  mere  cluinge  in  the  form  of  the 
security,  unless  it  clearly  and  unequivocally 
appears  that  tioth  parties  intended  that  it 
slioiild  operate  as  a  bar  to  the  equity  of  re- 
demption. Ennor  v.  Thompson,  46  III.  214. 
See,  also,  Bradbury  v.  Davenport,  114  Cal. 
593,  46  Pac.  1062.  56  Am.  St  Rep.  92;   Hall 


V.  Hall,  41  S.  C.  163,  19  S.  B.  305,  44  Am. 
St  Rep.  696.  When  premises  have-  been 
mortgaged  to  secure  a  debt,  subsequent  trans- 
fers of  property  on  account  of  the  debt  are 
to  be  regarded  priiha  facie  as  securities,  and 
subject  to  the  right  of  redemption.  3  Lead. 
Cas.  Eq.  444.  It  is  evident  from  these  au- 
thorities that  the  rule  which  requires  more 
than  a  preponderance  of  evidence  to  estab- 
lish an  absolute  deed  as  a  mortgage  cannot 
be  applied  to  a  deed  covering  premises  al- 
ready mortgaged  by  the  grantor  to  the  gran- 
tee without  overruling  a  long-established  rule 
pertaining  to  the  equity  of  redemption. 

[7]  In  July,  1884,  Mrs.  Earle,  the  orator's 
intestate,  gave  a  mortgage  of  her  farm  to 
James  S.  Brown,  the  father  of  the  defend- 
ants, to  secure  a  loan  of  $2,000.  On  the 
30th  day  of  March,  1901,  the  mortgage  being 
then  long  overdue,  Mrs.  Barle  gave  Brown  a  - 
warranty  deed  of  the  premises,  and  the 
mortgage  was  discharged  of  record.  There 
was  evidence  tending  to  show  that  this  was 
done  on  Brown's  suggestion  to  save  double 
taxation.  The  master  says  he  is  most  inclin- 
ed to  the  orator's  version  of  the  transaction, 
and  finds  accordingly  by  a  fair  balance  of 
testimony.  The  full  finding  is  that  Brown 
agreed  at  the  time  he  took  the  deed  of  1901 
that  he  would  reconvey  the  premises  to  Mrs. 
Earle  on  her  payment  of  the  $2,000,  with  3% 
per  cent,  interest,  in  the  form  of  rent  or 
otherwise,  and  the  taxes. 

The  existence  of  a  debt  and  of  a  mortgage 
to  secure  it  is  not  the  subject  of  this  in- 
quiry. The  case  starts  with  these  facts  es- 
tablished. The  original  deeds  of  the  parties 
left  nothing  to  be  ascertained  by  parol.  The 
question  is  whether  there  was  a  subsequent 
sale  of  the  mortgagor's  equity  (o  the  mort- 
gagee; and  the  attitude  of  the  courts  to- 
wards this  inquiry  has  been  indicated.  '  Our 
own  reports  contain  similar  expressions.  It 
is  said  in  Ilyndman  v.  Hyndman,  before  cit- 
er,  that  "in  all  transactions  between  the 
mortgagor  and  mortgagee  the  conduct  of  the 
mortgagee  will  be  watched  very  narrowly." 
A  holding  that  the  effect  of  an  absolute  deed 
from  the  mortgagor  to  the  mortgagee  can  be 
controlled  only  by  proof  beyond  a  reasonable 
doubt  would  be  Inconsistent  with  the  whole 
tenor  of  the  law  regarding  equities  of  re- 
demption. The  orator  has  procured  a  find- 
ing by  a  preponderance  of  evidence,  and  we 
hold  that  this  is  sufficient  The  Hyndnlan 
Case  is  full  authority  for  this  holding. 

[I]  It  was  proper  to  receive  evidence  that 
interest  at  six  per  cent  was  paid  Brown  un- 
til March  80,  1901,  the  day  when  the  mort- 
gage was  discharged  and  the  warranty  deed 
given,  and  that  3^  per  cent,  amounting  to 
$70  a  year,  was  paid  from  that  time  imtil 
October  1,  1906.  This  was  evidence  that  the 
subsequent  action  of  the  parties  correspond- 
ed with  the  claimed  agreement 

[U  The  defendants  admitted  in  their  an- 
swer that  in  April,  1907,  the  orators  tender- 
ed them  $2,070,  and  demanded  a  quitclaim 
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deed  of  the  premises,  and  that  they  declined 
to  reoelve  the  money  and  give  the  deed,  and 
admitted,  further,  that  they  were  then  In- 
formed that  they  could  bare  the  amount  ten- 
dered at  the  Ludlow  Savings  Bank  &  Trust 
Company  at  any  time  by  calling  for  It  and 
conveying  their  Interest  No  evidence  re- 
garding this  tender  was  Introduced  at  the 
bearing.  The  decree  includes  nothing  for  in- 
terest after  the  tender.  The  defendants  claim 
that  the '  tender  was  of  no  effect  because 
clogged  with  a  condition,  and  becaose  not 
kept  good  by  bringing  the  money  Into  court. 
But  this  was  not  a  simple  tender..  It  was 
a  tender  of  performance  by  one  contracting 
party  as  a  condition  precedent  to  perform- 
ance by  the  other.  So  it  was  proper  to  ac- 
company the  offer  with  a  demand  of  per- 
formance by  the  other  party,  and  was  not 
•necessary  to  bring  the  money  into  court. 
Washburn  v.  Dewey,  17  Vt  93;  Hepburn  v. 
Auld,  1  Crancb  321,  2  L.  Ed.  122;  Bank  of 
Columbia  v.  Hagner,  1  Pet.  455,  7  L.  Ed. 
219;  Cheney  v.  Llbbey,  134  U.  S.  68,  10  Sup. 
Ct.  498,  33  L.  Ed.  818. 

The  decree  permitting  the  orator  to  re- 
deem upon  payment  of  the  sum  due  was 
correct. 

[10]  The  orator  sent  the  clerk  a  certificate 
of  deposit  on  the  Ludlow  Savings  Bank  & 
Trust  Company  for  the  amount  of  the  de- 
cree; and  the  clerk  treated  this  as  cash, 
and  entered  a  receipt  of  the  amount  on  the 
docket,  but  did  not  collect  the  certificate. 
Soon  after  this,  defendants'  solicitor  Inquir- 
ed of  the  clerk  if  the  money  had  been  receiv- 
ed, and  the  clerk  showed  him  the  certificate 
and  offered  to  indorse  it  to  him  if  he  wished 
to  avail  himself  of  the  money.  The  solicitor 
"did  not  ask  for  the  money  under  the  de- 
cree, but  asked  that  the  clerk  get  the  money 
on  the  certificate  and  deposit  (It)  in  some 
other  savings  bank  where  it  would  draw  in- 
terest, and  objected  to  the  certificate  as  not 
being  money."  The  solicitor  of  the  orator, 
on  being  informed  of  this,  offered  to  send 
the  clerk  the  full  amount  in  gold  or  curren- 
cy, and  was  Informed  by  the  clerk  that  be 
did  not  wish  either  sent  As  we  understand 
the  findings,  this  was  all  within  the  time 
limited  for  making  the  payment  The  clerk 
held  the  certificate  until  April  tenth,  which 
was  after  the  time  limited,  and  then  deposit- 
ed it  in  the  Woodstock  National  Bank,  re- 
celMng  at  the  same  time  credit  for  the  full 
amount;  and  the  amount  has  since  remained 
on  deposit  In  that  bank.  The  defendants 
claim  that  this  was  no  payment  and  that 
the  bill  should  stand  dismissed  for  want 
thereof.  This  claim  of  the  defendants  was 
presented  to  the  chancellor  by  petition  soon 
after  the  expiration  of  the  time  limited  for 
payment;  and  their  i>etition  was  subsequent- 
ly dismissed,  and  a  finding  of  the  facts  above 
stated  placed  on  file.  It  is  not  necessary  to 
consider  what  the  law  may  now  require  as 


between  legal  tender  and  current  money, 
nor  what  effect  should  be  given  to  the  entry 
made  by  the  clerk  on  receiving  the  certificate 
of  deposit  nor  what  the  rights  or  remedies 
of  the  defendants  or  the  orator  would  bave 
been  if  the  time  limited  Iiad  expired  witbout 
anything  having  been  done  by  the  defend- 
ants' solicitor.  A  majority  of  the  court  are 
satisfied  that  it  may  fairly  be  inferred  from 
the  facts  found  as  to  what  took  place  be- 
tween the  derk  and  the  defendants'  aoUdtor. 
that  the  latter  waived  any  objection  to  the 
form  of  the  payment  and  this  court  will 
presume  in  affirmance  of  the  decree  that 
such  inference  was  drawn  by  the  chancellor. 
Decree  dismissing  defendants'  petition  af- 
firmed, decree  for  the  orator  aflinued,  and 
cause  remanded. 


WILLIAMS  MFO.  CO.  et  aL  t.  INSURAMCB 
CO.   OF  NORTH  AMERICA. 

(Supreme  Court  of  Vermont    Caledonia.    De& 
8,  1911.) 

1.  Appeai,  and   EIkbor   (I  192*)— QuEsnoxs 
Reviewable— Mattebb  Not  Raised  Below. 

A  demurrant  will,  on  appeal,  be  confined 
to  the  grounds  of  demurrer  assigned  below, 
when  it  does  not  appear  that  other  ground* 
were  argued. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1221-1246;  Dec.  Dig.  f 
192.*] 

2.  Pleadinq    (I   204*)— Declabatiorb— Sur- 

nCIENCY. 

A  declaration  consisting  of  more  than  one 
count  will  stand,  as  against  demurrer,  if  any 
count  is  good. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  486-490;    Dec.  Dig.  {  204.»] 

3.  INSUBANCE     (S    115*)— "ISStJBABU    IldXB- 


KST" 


'Interest"   of  Mobtoagbb. 


A  mortgagee  of  real  property  has  an  "in- 
surable interest"  ^or  any  tide  or  interest,  le- 
gal or  equitable,  will  support  a  contract  of  in- 
surance against  loss  by  fire^  though  the  term 
"interest"  does  not  necessarily  imply  proper^ 
in  the  subject  of  insurance;  and  hence  a  dec- 
laration aUeging  a  promise  by  an  insnnnce 
company  to  both  the  mortgagor  and  mortgagee 
shows  sufficient  consideration  to  entitle  both 
to  sue  jointly. 

[Ed.  Note. — For  other  cases,  see  Insaraaee^ 
Cent  Dig.  fi  139-157,  177;    Dec  Dig.  i  115.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3670-3674:  voL  8,  p.  7690;  voL  4, 
pp.  3692-3709;    voL  8,  p.  7691.] 

Exceptions  from  Caledonia  Count7  Conrt: 
Eleazer  L.  Waterman,  Judge. 

Action  by  the  Williams  ManofaGturliig 
Company  and  another  against  the  Insurance 
Company  of  North  America.  To  a  Judgment 
sustaining  a  demurrer  pro  forma,  plaintiffs 
excepted.  Judgment  reversed,  demurrer 
overruled,  and  cause  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MCN- 
SON,  WATSON,  HASBLTON,  and  POW- 
ERS, JJ. 

Howe  &  Hovey,  for  plaintiffs.    Doanett  * 

Slack,  for  defendant 
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MUNSON,  J.  The  declaration  Is  In  gen- 
eral assumpsit,  and  contains  four  counts. 
The  first  and  second '  allege  In  substance 
that  the  Indebtedness  was  for  the  loss  or 
damage  by  fire  of  certain  property  of  the 
plaintiff  Manufacturing  Company.  The  third 
alleges  that  the  Indebtedness  was  by  reason 
of  the  defendant  having  Insured  the  plain- 
tiff Manufacturing  Company  against  loss  of 
Its  proiterty  by  flre,  and  made  the  loss  pay- 
able to  the  plaintiff  Savings  Bank,  mort- 
gagee. The  fourth  alleges  that  the  Indebted- 
ness was  on  a  policy  Issued  to  the  plaintiff 
Manufacturing  Company,  In  which  the  loss 
was  made  payable  to  the  plaintiff  Savings 
Bank,  mortgagee.  By  general  allegations  ap- 
plicable to  all  the  counts,  the  Indebtedness 
arising  from  the  loss  is  set  up  as  accruing  to 
both  plaintiffs,  and  the  promise  In  consid- 
eration thereof  as  having  been  made  to 
both  plaintiffs. 

The  defendant  demurs  generally,  and  as- 
signs as  causes  of  demurrer  that  the  plaintiffs 
are  mlsjolned;  that  the  suit  can  be  main- 
tained only  in  the  name  of  the  Williams 
Manufacturing  Company;  that,  if  suit  can 
be  maintained  In  the  name  of  the  Citizens' 
Savings  Bank  &  Trust  Company,  the  other 
plaintiff  is  improperly  joined  as  such;  and 
that  the  allegations  of  the  declaration  dis- 
close no  cause  of  action  in  favor  of  the  Clt: 
izens'  Savings  Bank  &  Trust  Company,  or 
upon  which  that  corporation  can  maintain  a 
suit.  It  appears  afilrmatlvely  that  no  other 
ground  of  demurrer  was  presented  in  the 
court  below. 

[1,  2]  The  defendant  Insists  that  a  declara- 
tion in  indebitatus  assumpsit  must  show  the 
ground  of  the  indebtedness  which  is  the 
consideration  of  the  promise,  and  that  the 
first  and  second  counts  are  defective  for  want 
of  a  sufficient  allegation  of  this  nature.  Th6 
sufllciency  of  the  counts  In  this  respect  will 
not  be  considered,  as  a  demurrant  will  be 
confined  to  the  assigned  grounds  of  demur- 
rer, when  it  does  not  appear  that  other 
grounds  were  argued  below.  Marshall  v. 
Hard  wick  Village,  83  Vt  495,  76  Atl.  411. 
The  declaration  will  stand,  if  any  count  is 
good;  and,  in  view  of  the  situation  regard- 
ing the  first  two,  our  attention  will  be  con- 
fined to  the  third  and  fourth.  The  sugges- 
tion that  these  are  defective,  in  that  they 
fail  to  show  any  consideration  whatever, 
need  not  be  considered;  for  the  assignment 
points  only  to  the  want  of  allegations  neces- 
sary to  sustain  the  Joinder  of  plaintiffs. 

[3]  The  question  is  whether  the  allega- 
tions of  consideration  and  promise  are  suf- 
ficient to  entitle  the  plaintiffs  to  sue  Joint- 
ly. Any  title  or  interest  in  property,  legal 
or  equitable,  will  support  a  contract  of  in- 
surance against  loss  by  flre.  19  Cyc.  684; 
Swift  V.  Vt  Mutual  Fire  Ins.  Co.,  18  Vt 
306.  A  mortgagee  of  real  property  has  an 
Insurable  Interest  In  the  premises.     2  Am. 


Lead.  Cas.  (4th  Ed.)  565;  Bell  v.  Western, 
etc.,  Ins.  Co..  6  Rob.  (La.)  423,  39  Am.  Dec. 
542.  The  term  "interest"  as  used  with  ref- 
erence to  the  right  to  Insure,  does  not  nec- 
essarily imply  property  in  the  subject  of  in- 
surance. Buck  V.  Chesapeake  Ins.  Co.,  1  Pet. 
151,  163,  7  L.  Ed.  90,  95.  The  mortgagee's 
interest  is  an  Interest  in  the  preservation  of 
the  property,  rather  than  an  ownership.  Ex- 
celsior, etc.,  Co.  V.  Royal  Ins.  Co.,  55  N.  Y. 
343,  14  Am.  Rep.  271.  A  mortgagee's  insur- 
ance Is  a  contract  of  indemnity  against  the 
loss  which  he  may  sustain  through  the  de- 
struction of  his  mortgagor's  property.  The 
counts  in  question  allege  a  promise  to  both 
plaintiffs,  in  consideration  of  an  indebted- 
ness to  both  plaintiffs,  and  an  injury  to  the 
property  of  one  plaintiff  as  the  ground  of 
the  indebtedness.  Inasmuch  as  mortgagor 
and  mortgagee  each  have  an  Insurable  inter- 
est in  the  property,  tve  cannot  say  but  that 
there  may  be  a  policy  so  written  as  to  make 
the  Insurer  liable  to  the  two  jointly,  al- 
though the  ownership  of  the  property  is  in 
one.  Whether  the  plaintiffs  liave  such  a 
policy  will  appear  on  trial. 

Judgment  reversed,  demurrer  overruled, 
third  and  fourth  counts  adjudged  sufficient, 
and  cause  remanded. 


ROWLEY  et  nx.  v.  SHEPARDSON. 

(Supreme  Court  of  Vermont     Windham.    Dec. 

8,  19U.) 

1.  FBADD      (I     57*)  —  MiSBBPKBSENTATION     IN 

Sale— EviDENCK— Damage. 

Where,  in  an  action  for  fraud  inducing  the 
purchase  of  a  sugar  orchard  represented  tonave 
not  less  than  1,000  trees  for  use  in  the  making 
of  maple  syrup,  the  evidence  showed  a  shortage 
in  the  number  of  trees,  evidence  that  the  trees 
were  worth  from  50  cents  to  75  cents  per  tree 
more  for  the  purpose  of  making  maple  syrup 
than  they  were  for  timber  was  properly  re- 
ceived as  against  the  objection  that  it  was  ir- 
relevant, immaterial,  and  not  a  proper  element 
of  damage. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  i  67,»1 

2.  Appeal  and  Ebrob  (S  1048*)— Exaiiiwation 
OF  Witness — Questions— Cube  btAnsweb. 

Any  error  in  admitting  a  question  to  a 
witness  over  objection  that  it  called  for  a  com- 
parison as  to  quality  was  cured  by  an  answer 
which  merely  stated  that  the  qnality  was  very 
fine. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1048.*] 

3.  Evidence    ({    500*)— Opinion— Examiha- 

TION. 

in  an  action  for  deceit  by  the  purchaser  of 
a  farm  based  on  misrepresentations  by  the 
seller  that  there  would  be  1,100  or  1,200  sugar 
maples  left  after  taking  out  500,  which  were 
reserved  with  license  to  cut  for  10  years,  a 
question  to  a  witness  on  the  isane  of  the  val- 
ue of  the  farm,  as  to  the  quality  of  sugar 
made  on  the  farm,  was  not  objectionable  as 
including  sutjar  made  from  the  reserved  trees; 
the  reservation  being  merely  of  a  number  of 
trees  not  specifically  designated  in  any  way. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §$  2290,  2291;   Dec.  Dig.  {  600.*] 
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4.  Fbaud  (I  40*)— Pleadiro — Evidence. 

A  general  allegation  of  damages  for  frand, 
indadne  the  purchase  of  a  farm  for  a  sugar 
orchard  represented  to  have  not  less  than  a 
specified  number  of  trees  for  use  in  the  making 
of  maple  syrup  justifies  the  admission  of  erl- 
dence  of  the  location  and  soil  of  the  orchard, 
and  that  it  was  farorably  situated,  becanse  it 
pitched  to  the  southeast,  to  show  the  extent 
of  the  general  damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §S  44,  45;   Dec.  Dig.  f>  49.*] 

5.  Fraud  (\  57*)— Evidence- Dauaoes. 

Where,  m  an  action  for  fraud  inducing  the 
purchase  of  a  sugar  orchard  represented  to 
have  not  less  than  1,000  trees  for  use  in  the 
making  of  maple  syrup,  the  evidence  showed 
that  toe  soil  and  location  of  a  sufrar  orchard 
were  material  to  the  quality  of  its  product, 
and  that  the  orchard  in  question  was  favorably 
situated,  a  merchant  who  had  purchased  maple 
sugar  and  syrup  in  his  business,  and  whor  had 
purchased  the  product  of  the  orchard  at  vari- 
ous times,  was  properly  permitted  to  testify 
that  the  sugar  raised  on  the  orchard  bad  a 
higher  marlcet  value  than  the  ordinary  product. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  {  57.*] 

6.  EJviDENCE     (I     502*)  —  Opinions  —  Cbobs- 
Exauination. 

AVhere,  in  an  action  for  fraud  inducing  the 
purchase  of  a  sugar  orchard,  a  witness  of  de- 
fendant testified  to  his  acquaintance  with  the 
orchard  and  gave  his  opinion  of  its  value, 
questions  on  cross-examination  as  to  the  val- 
uation of  maple  considered  as  lumber  and  as 
available  for  sugar  making  were  proper  to  test 
the  valuation  of  the  orchard. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2306;   Dec.  Dig.  f  502.*] 

7.  Pbocess   (J   167*)— Validity^Withdbaw- 
Ai,  OP  Count. 

Where  process  was  issued  against  and 
served  by  attaching  the  property  of  defendant, 
and  nothing  was  done  in  the  inception  of  the 
suit  to  present  a  jurisdictional  question,   the 

firocess  was  not  void  because  the  original  dec- 
iration  contained  counts  ex  contractu  and  ex 
delicto,  where  the  defect  in  the  joinder  was 
seasonably  cured  by  striking  out  the  count  ex 
contractu. 

[Eid.  Note. — ^For  other  cases,  see  Process, 
Dec.  Dig.  {  167.*] 

8.  BxECunoH  (8  425*)— Abeest  of  Debtob— 
Jail  Limits. 

A  close  jail  certificate  may  be  granted 
against  defendant  on  a  judgment  against  him 
for  deceit  while  property  is  held  under  attach- 
ment pursuant  to  process  issued  against,  and 
served  by  attaching,  defendant's  property. 

[Bd.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  1224-1228;   Dec.  Dig.  f  425.*] 

Exceptions  from  Windham  County  Court; 
Wiljiam  H.  Taylor,  Judge. 

Action  for  deceit  by  Edson  E.  Rowley  and 
wife  against  George  W.  Shepardson.  There 
was  a  judgmoit  for  plaintiffs,  and  defend- 
ant brings  exceptions.     Alflnned. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Chase  &  Daley,  for  plaintiffs.  Cudworth 
&  Pierce,  H.  O.  Barber,  and  F.  E.  Barber, 
for  defendant 

MUNSON,  J.  The  suit  Is  for  deceit  In 
the  sale  of  a  farm.    The  deed  contained  a 


reservation  of  SCO  sugrar  maples  from  the 
maple  trees  standing  west  of  the  hlshway 
running  through  the  farm.  The  trees  re- 
served were  not  otherwise  designated  or  de- 
scribed in  the  deed,  and  were  not  marked. 
The  reservation  clause  is  given  In  fall  in 
the  report  of  a  former  trlaL  83  Vt  167, 
74  AU.  10(^,  138  Am.  St  Rep.  1078.  Subse- 
quent to  the  conveyance  to  the  plaintiffs,  and 
before  the  bringing  wf  this  suit,  all  the  re- 
served timber  was  conveyed,  and  402  of  the 
maple  trees  standing  west  of  the  highway 
were  cut  and  removed  by  the  purchaser. 
The  plaintiffs  claimed,  and  their  evidence 
tended  to  show,  that  they  negotiated  for 
the  farm  with  special  reference  to  securing 
a  sugar  orchard  of  not  less  than  l.OpO  trees 
for  use  In  the  making  of  maple  syrup,  and 
that  the  defendAit  represented  that  there 
were  from  1,600  to  1,700  sugar  maples  stand- 
ing west  of  the  highway  more  than  one 
foot  In  dlAmeter  at  the  stump,  and  that  they 
made  the  purchase  and  agreed  to  the  res- 
ervation In  reliance  upon  this  statement 

[1]  The  plaintiff  was  permitted  to  testify 
that  these  trees  were  worth  from  50  to  ^ 
cents  per  tree  more  for  the  purpose  of  mak- 
ing maple  syrup  than  they  were  for  tim- 
ber. This  was  objected  to  as  irtelerant 
Immaterial,  and  not  a  proper  element  of 
damage.  As  against  this  objection,  the  evi- 
dence would  have  been  admissible  In  connec- 
tion with  evidence  of  the  value  of  the  trees 
for  lumber;  and  evidence  of  this  cbaiacter 
was  offered  by  the  plaintiffs,  and  excluded 
on  defendant's  objection. 

A  witness,  who  testified  that  he  'was  ac- 
quainted with  the  farm  and  familiar  with 
real  estate  values  in  the  vicinity,  was  per- 
mitted to  give  his  judgment  as  to  the  value 
of  the  farm  with  from  230  to  300  sugar  ma- 
ples left  standing  on  the  west  side  of  the  hl^- 
way,  and  its  value  on  the  assunaptlon  that 
from  1,100  to  1,200  were  left  standing  there. 
It  Is  objected  that  the  questions  were  im- 
proper because  of  their  failure  to  Include 
the  fact  that  500  of  these  trees  were  re- 
served to  the  defendant  But  the  qaestlons 
took  proper  cognizance  of  this  fact  They 
were  framed  with  reference  to  the  condi- 
tion which  would  exist  with  all  the  re- 
served timber.  Including  the  500  maples,  tak- 
en off,  and  the  condition  that  would  have 
existed  after  this  cutting  It  there  had  been 
the  number  of  maples  represented  by  the 
defendant 

[2]  This  witness,  after  testifying  that  he 
bad  made  maple  sugar  and  syrup,  and  had 
seen  the  product  of  this  farm,  was  asked 
wliat  the  quality  of  this  product  was  as 
compared  with  the  quality  of  sugar  he  bad 
known  of  that  came  from  other  localities. 
The  question  was  objected  to  as  calling  for 
a  comparison;  but  no  Improper  comparison 
was  made,  for  the  witness  answered:  "It 
was  a  very  fine  quality."     [)]  It  was  also 
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objected  to  aa  covering  the  Bugar  made  from 
the  600  trees  reserved  to  the  defendant; 
bnt  no  error  can  be  claimed  In  this  respect, 
for  the  trees  reserved  were  a  part  of  the 
same  orchard,  and  were  not  set  apart  by 
«ny  designation.  This  Biiffidently  disposes  of 
nice  objections  made  to  testimony  of  the 
same   character   received    from   other   wit- 


[4]  The  same  witness  was  permitted  to 
testify  that  the  location  and  soU  of  a  sngar 
orchard  have  to  do  with  the  quality  of  the 
product,  and  tliat  the  one  on  this  farm  was 
"situated  extra  good"  for  this  purpose  be- 
cause it  pltehed  to  the  southeast  Other 
witnesses  were  permitted  to  testify  in  gen- 
«ral  terms  that  the  location  was  good.  The 
only 'objection  urged  against  this  class  of 
«vidence  is  that  there  was  no  special  allega- 
tion in  the  declaration  to  Justify  its  admis- 
sion. No  special  allegation  was  needed,  for 
the  evidence  tended  to  show  the  extent  of 
the  general  damage  sustained  by  the  plain- 
tiffs. 

[|]  A  witness  who  stated  tliat  he  was  a 
merdiant,  and  purchased  maple  sugar  and 
syrup  in  the  carrying  on  of  his  business,  and 
bad  purchased  the  product  of  this  farm  at 
various  times,  was  peruUtted  to  testify  that 
the  syrup  made  on  this  place  had  a  higher 
uiarliet  value  than  the  ordinary  product. 
This  was  objected  to  as  irrelevant,  imma- 
terial, and  too  speculative.  It  is  now  ar- 
gued that  the  superior  quality  of  this  syrup 
may  have  been  due  to  the  superior  skill  of 
the  maker,  and  to  the  dUTerence  in  the  ap- 
paratus used.  There  being  evidence  tend- 
ing to  show  that  the  soil  and  location  of  a 
sugar  orchard  are  material  factors  in  deter- 
mining the  quality  of  its  product,  the  fact 
that  the  product  commanded  a  superior 
price  In  the  general  market,  if  not  otherwise 
accounted  for,  would  be  an  important  coi^ 
roboratlve  circumstance.  If  an  Inquiry  as  to 
the  skin  of  the  sugar  makers  were  consid- 
ered essential  to  the  admissibility  of  the 
'  evidence,  practical  considerations  would 
probably  require  Its  exclusion.  If  the  infer- 
ence of  a  superior  location  were  to  be  drawn 
from  a  comparison  of  results  with  a  single 
orchard.  It  would  probably  be  necessary  to 
accompany  the  evidence  with  proof  that  the 
appliances  used  were  substantially  alike. 
But,  when  the  evidence  is  of  sales  In  the 
general  market  in  the  regular  course  of 
business,  we  think  it  may  properly  be  as- 
sumed that  the  seller  is  In  competiUon  with 
others  who  have  the  usual  improved  appli- 
ances of  the  trade.  Such  a  case  does  not 
call  for  an  application  of  the  rule  which 
governs  when  the  comparison  is  with  a  sin- 
gle instance  selected  by  the  party.  This 
view  is  somewliat  supported  by  Reeve  v. 
Dennett,  14&  Mass.  23,  11  N.  E.  938.  There 
it  was  claimed  that  an  article  called  "na- 
boll"  prevented  the  pain  Incident  to  fllling 


teeth,  and  it  was  said  of  the  evidence  re- 
ceived In  support  of  the  claim:  "The  ob- 
jections made  to  it  are  that  it  Introduces  the 
trial  of  collateral  issues,  and  that  the  fact 
may  admit  of  being  explained  by  other  caus- 
es than  the  conclusion  sought  to  be  estab- 
lished. In  some  cases,  at  least,  it  would 
seem  that  the  painful  fillings  were  perform- 
ed by  other  dentists,  so  ttiat  it  might  be  ar- 
gued that  the  evidence  was  only  a  testi- 
mony to  the  skillfulness  of  the  defendant's 
ijand.  But  •  •  •  when  the  fact  sought 
to  be  proved  is  very  unlikely  to  have  any 
other  explanation  than  the  fact  in  issue, 
and  may  be  proved  or  disproved  without  un- 
reasonably protracting  the  trial,  there  is  no 
objection  to  going  into  It" 

[t]  A  witness  for  the  defendant  testified 
to  his  acquaintance  with  the  farm,  and  gave 
bis  opinion  as  to  its  value.  In  cross-exam- 
ination he  was  asked  to  place  a  valuation  on 
these  trees,  assuming  them  to  be  of  differ- 
ent sizes,  considered  both  as  lumber  and  as 
available  for  sugar  making.  This  line  of 
inquiry  was  calculated  to  test  the  correct- 
ness of  his  valuation  of  the  farm,  and  was 
allowable  cross-examination. 

At  the  close  of  all  the  evidence,  and  also 
after  verdict,  the  defendant  moved  that  the 
suit  be  dismissed  on  the  ground  that  the 
process  was  void,  in  that  the  original  dec- 
laration contained  counts  both  ex  contractu 
and  ex  deUcto.  Roy  v.  Phelps,  83  Vt  174, 
75  Atl.  13,  is  relied  upon  in  support  of 
this  contention.  In  that  case  the  writ  Is- 
sued as  a  capias,  and  was  served  by  arrest- 
ing the  defendant's  body. 

17]  In  this  case  the  writ  issued  against, 
and  was  served  by  attaching,  the  property 
of  the  defendant  Nothing  was  done  in  the 
Inception  of  this  suit  to  present  a  Jurisdic- 
tional question,  and  the  defect  in  the  Join- 
der could  be  and  was  seasonably  cured  by 
striking  out  the  counts  ex  contractu.  See 
Downing  v.  Bumham,  84  Vt  149,  78  Atl. 
789. 

[8]  The  defendant  excepted  to  the  allow- 
ance of  a  close  Jail  certificate,  and  now 
urges  that  a  certificate  cannot  lawfully  be 
granted  while  property  is  held  under  attach- 
ment. It  was  held  otherwise  in  Parker  t. 
Parker,  71  Vt  387,  45  AO.  150. 

Judgment  affirmed. 


MANLEY  V.  JOHNSON. 

(Supreme  Court  of  Vermont.    Windham. 

Dec.  8,  1911.) 

1.  JxjnoiraNT  (I  72*)— Obal  Stifolationb  in 
OouBT— Effect. 

Where  the  impaneling  of  the  jury  was  de- 
ferred at  the  request  of  defendant,  and  a  set- 
tlement wai  then  agreed  on,  and  the  cause  was 
entered  with  the  court  for  judgment  aa  per 
stipulation,  with  the  understanding  that  the 
agreement  should  be  reduced  to  writing  and 
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sisned  hj  the  partiea,  the  sabBequent  failure  of 
defendant  to  sien  the  sdpnlation  did  not  affect 
the  Talidity  of  the  judgment  entered,  in  the  ab- 
sence of  mistake,  fraud,  or  undue  advantage. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  130;    Dec.  Dig.  i  72.*] 

2.  JuDoMKNT  (I  90*)— Oral  Stipulations  iir 

Coubt—Efixot— Setting  Asidc. 

Where  the  court  made  a  docket  entry 
which  provided  for  the  judgment  afterwards 
rendered,  pursuant  to  an  oral  stipulation  of 
the  parties,  the  stipulation  could  not  be  disre- 
garded, so  as  to  necessitate  the  setting  aside 
of  the  judgment,  under  the  rule  of  court  that, 
where  parties  differ  as  to  an  oral  agreement, 
the  court  will  disregard  It. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  a  148,  149;  Dec  Dig.  {  90.*J 

8.  Judgment   (i  72»)— Consent  to  Bntbt— 

Consideration. 

Where  the  impaneling  of  a  jury  was  de- 
ferred at  the  request  of  defendant,  and  a  set- 
tlement was  agreed  on  by  the  parties  in  court, 
and  the  cause  was  entered  with  the  court  for 
judgment  as  per  stipulation,  the  agreement 
was  supported  by  a  sufficient  consideration, 
and  defendant  could  not  subsequently  with- 
draw from  it;  plaintiff's  waiver  of  his  right  to 
a  trial  by  jury  at  the  time  constituting  a  con- 
sideration for  defendant's  consent  to  a  docket 
entry  which  entitled  plaintiff  to  a  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  130;   Dec.  Dig.  §  72,*] 

4.  ExKCDTioN   (I  433*)— Consent  Judgmknt 

— Operation— Evidence, 

Where  the  court,  in  an  action  tor  deceit 
rendered  judgment  for  plaintiff  for  a  specified 
amount,  pursuant  to  a  settlement  of  the  par- 
ties, and  then  beard  a  motion  for  a  certified 
execution,  evidence  offered  by  defendant  to 
.  limit  the  amount  for  which  certified  execution 
could  be  granted  was  properly  excluded;  since 
the  agreed  amount  for  wliicn  judgment  was 
rendered  was  only  the  damage  for  the  deceit 

[Ed.  Note. — For  other  cases,  see  Execution, 
Dec.  Dig.  i  433.*] 

6.  Fraud    ({  23*)— False  Representations 

-Reliance. 

A  party  to  a  contract  may  rely  on  the 
representations  of  the  adverse  party  as  to  his 
ownership  of  a  specific  piece  of  property  with- 
out examining  the  records,  and  may  recover 
damages  on  proof  that  the  representations  are 
false, 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent  Dig,  J8  20,  23;   Dec.  Dig.  |  23.*] 

6.  Execution    (5   448*)— Consent   Judqiient 
— Operation—Certified  Execution. 

A  judgment  for  plaintiff  in  an  action  for 
deceit,  rendered  pursuant  to  a  stipulation  of 
the  parties,  carries  with  it  the  rights  incident 
to  a  judgment  on  a  verdict,  and  plaintiff  is  en- 
titled to  a  certified  execution,  though  the  stip- 
ulation did  not  provide  for  it 

[E!d.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  {  448.*] 

Exceptions  from  Windham  County  Court; 
WIlHani  H.  Taylor,  Judge. 

Action  for  deceit  by  John  B.  Manley  against 
Peter  Johnson.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  exceptions. 
Affirmed. 

Argued  before  ROWEIX,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 


Herbert  O.  Barber  and  Frank  B.  Barber, 
for  plaintiff.  Gibson  &  Waterman,  for  de- 
fendant I 

MUNSON,  J.  The  declaration  charges  that 
the  defendant  Induced  the  plalntitr  to  give  i 
him  credit  on  an  exchange  of  automobiles,  by 
falsely  and  fraudulently  representing  that 
certain  real  estate  owned  by  him  was  free 
from  incumbrance,  when  said  real  estate  was 
In  fact  mortgaged  for  its  full  value,  as  tlie 
defendant  well  knew. 

It  appears  that  while  the  case  was  pending 
before  the  jury,  and  as  the  jury  was  about 
to  be  called,  the  impaneling  of  the  jury  was 
deferred  at  the  request  of  the  defendant,  and 
that  negotiations  for  settlement  were  there- 
upon bad,  and  the  terms  of  settlement  agreed 
upon,  and  that  the  case  was  entered  with  the 
court  for  judgment  as  per  stipulation,  with 
the  understanding  that  the  agreement  should 
be  reduced  to  writing,  and  be  signed  by  the 
parties.  Later  the  defendant  refused  to  sign 
the  stipulation.  The  agreement  was  that 
the  defendant  should  pay  $300  before  the 
15th  of  December,  or  there  should  be  a  Judg- 
ment for  the  plaintiff  in  that  amount. 

At  a  sitting  of  the  court  In  January,  upon 
the  request  of  defendant's  counsel,  the  mat- 
ter was  allowed  to  stand  over  until  the  reas- 
sembling of  the  court  in  February,  and  judg- 
ment was  then  entered  for  the  plaintiff  for 
$300  damages,  and  costs.  The  defendant  ex- 
cepted to  the  judgment,  on  the  ground  that 
be  bad  not  had  bis  day  in  court,  and  that 
no  such  proceedings  bad  been  had  as  would 
entitle  the  plaintiff  to  a  Judgment 

[1]  It  is  argued  for  the  defendant  that  the 
understanding  that  the  agreement  should  be 
put  In  writing  and  signed  was  a  part  of  tlie 
oral  agreement,  and  that  the  failure  to  sign 
the  stipulation  left  the  agreement  Incomplete 
and  of  no  effect.  We  thbuk,  however,  that 
this  understanding  must  be  treated  as  supple- 
mental to  the  agreement  The  agreement  it- 
self was  at  once  carried  intb  effect  by  coun- 
sel by  having  the  docket  entry  made. 

[2]  It  is  argued,  further,  that  there  was 
evidently  some  disagreement  as  to  what 
should  be  included  In  the  stipulation,  and 
that  a  rule  of  court  provides  that  when  i>ar- 
ties  differ  as  to  an  oral  agreement  the  court 
will  disregard  It  But  there  was  no  disagree- 
ment for  the  court  to  consider  when  it  made 
the  entry  which  provided  for  the  Judgment 
afterwards  rendered.   - 

[$]  It  Is  said  that  the  agreement  was  with- 
out consideration;  that  the  defendant  had  a 
right  to  withdraw  from  It,  If  it  could  be  done 
without  prejudice  to  the  plaintiff;  that  his 
refusal  to  sign  the  stipulation  was  a  complete 
withdrawal;  and  that  the  plaintiff's  rights 
could  have  been  saved  by  a  continuance.  This 
argument  entirely  ignores  the  main  feature 
of  the  transaction.     The  plaintiff  was  en- 
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titled  to  a  trial  by  Jury  at  that  time,  and  be 
waived  this  right  In  consideration  of  the  de- 
fendant's consent  to  a  docket  entry,  which 
entitled  blm  to  a  Judgment  In  accordance 
with  an  agreement  which,  It  was  understood, 
should  be  evidenced  by  a  writing.  We  think 
tbe  defendant's  subsequent  refusal  to  sign 
the  writing  did  not  deprive  the  court  of  its 
power  to  enter  up  a  Judgment  In  accord- 
ance with  the  agreement 

It  does  not  appear  that  the  court  was  ask- 
ed to  strike  off  or  disregard  the  first  entry 
on  any  claim  of  mistake,  fraud,  or  undue 
advantage.  It  does  not  appear  that  any  ques- 
tion was  raised  as  to  the  manner  in  which 
tlie  agreement  was  ascertained,  nor  as  to  the 
correctness  of  the  finding.  The  only  claim 
presented  by  the  exception  taken  to  the  Judg- 
ment was  that  no  proceedings  had  been  had 
that  entitled  tbe  plaintiff  to  a  Judgment  In 
tact,  nothing  appears,  in  addition  to  the  mat- 
ters above  stated,  until  we  come  to  tbe  re- 
port of  tbe  proceedings  on  the  motion  for  a 
certified  execution. 

[4]  Defendant's  only  claim  touching  the 
agreement  was  that  tbe  amount  agreed  upon 
was  to  cover  certain  contract  obligations; 
and  this  claim  was  made  in  the  bearing  on 
tbe  motion  for  a  certificate,  bad  after  the 
judgment  was  entered,  and  was  advanced 
solely  In  opposition  to  the  motion.  In  tbe 
hearing  on  tbe  motion  for  a  certified  execu- 
tion, the  court  excluded  an  offer  of  defend- 
ant to  show  that  certain  matters  of  contract 
were  taken  into  consideration  In  determining 
tbe  amount  for  which  Judgment  should  be 
entered.  Tbe  evidence  was  offered  as  limit- 
ing tbe  amount  for  which  a  certified  execu- 
tion could  be  granted.  Tbe  ruling  was  cor- 
rect Tbe  court  could  not  properly  treat  tbe 
agreed  amount  for  which  Judgment  had  been 
entered  as  anything  other  than  damages  for 
tbe  deceit  alleged. 

[S]  Defendant  proposed  to  inquire  of  the 
plaintiff  whether  he  did  not  understand  that 
all  real  estate  mortgages  were  recorded  In 
tbe  town  clerk's  ofllce,  claiming  that  It  was 
tbe  duty  of  the  plaintiff  to  examine  the  rec- 
ords, and  not  rely  on  what  the  defendant 
told  him.  Tbe  question  was  properly  exclud- 
ed. Tbe  plaintiff  was  entitled  to  rely  on  the 
defendant's  representations  concerning  his 
ownership  of  a  specific  piece  of  property. 
Cbllds  V.  Merrill,  63  Vt  463,  22  Atl.  «26,  14 
L.  R.  A.  264. 

[61  At  the  close  of  the  evidence  received 
on  this  hearing,  defendant  moved  that  the 
writ  be  dismissed,  because  issued  and  serv- 
ed as  a  capias  on  a  wrong  growing  out  of 
contractual  relations.  Tbe  court  overruled 
tbe  motion,  and  granted  a  certified  execu- 
tion, and  defendant  excepted  to  the  granting 
of  the  certificate.  The  case  Is  unmlstakkbly 
an  action  for  deceit.  The  questions  argued 
as  to  the  plaintiffs  right  to  this  remedy  were 


disposed  of  by  agreeing  to  tbe  Judgment.  It 
Is  not  claimed  but  that  the  facts  which  tbe 
evidence  tended  to  establish  were  sufficient 
to  Justify  the  granting  of  a  certificate.  But 
It  Is  said  there  was  no  agreement  that  the 
plaintiff  should  have  a  certified  execution. 
Plaintiff's  right  to  one  did  not  depend  on 
there  being  an  express  agreement.  A  Ju^- 
ment  taken  by  consent  carries  with  it  all 
the  rights  Incident  to  a  Judgment  rendered 
on  a  verdict  See  Grand  Isle  v.  Milton,  68 
Vt  234,  35  AO.  71;  Harris  v.  Harris'  Estate, 
82  Vt  199,  215,  72  Atl.  912. 
Judgment  affirmed. 


MILLER  V.  POWELL. 

(Supreme  Court  of  Vermont     Chittenden. 

Dec  8,  1911.) 

1.  contbacts    ({   230*)  —  constbdchoh  — 
Renoition  of  Services— Compensation. 

That  a  contract  for  services  is  silent  on 
the  subject  of  compensation  is  not  conclusive 
against  a  richt  to  a  reasonable  compensation, 
tor  the  services  performed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  1068;   Dec.  Dig.  f  230.»] 

2.  Pbincipai,  >nd  Agent  (|  81*)— Compen- 
sation —  Pbbfobkancb  or  Sebvices  Con- 

TEMPLATBO. 

Plaintiff,  employed  by  a  trustee  in  a  deed 
of  trust  to  act  as  agent  in  the  purchase  at 
public  auction  of  the  property  conveyed  by  the 
deed,  pursaant  to  an  agreement  binding  the 
trustee  to  save  the  agent  harmless  tor  any  bid, 
and  binding  the  agent  to  turn  over  the  prop- 
erty on  his  bidding  it  in,  need  not,  to  recover 
compensation  tor  bidding  in  the  property,  con- 
vey it  to  the  trustee  and  his  wife;  the  agent 
being  only  required  to  turn  over  the  property 
to  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  {  81.*] 

Exceptions  from  Chittenden  Coonty  Coort; 
Fred  M.  Butler,  Judge. 

Action  by  Samuel  H.  Miller  against  Max 
L.  Powell.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  excepts.     Affirmed. 

Plaintiff  seeks  to  recover  for  services  ren- 
dered defendant  on  June  4,  1910,  in  bidding 
off  for  blm  at  public  auction  the  Hotel  Bur- 
lington property  in  tbe  city  of  Burlington. 
The  buildings  on  that  property  were  de- 
stroyed by_  fire  in  January,  1910.  For  some 
time  before  that,  and  continuously  during 
all  tbe  time  here  material,  defendant  was 
in  possession  of  the  Hotel  Burlington  prop- 
erty under  a  trust  deed  thereof  to  him  from 
tbe  owner,  George  M.  Delaney.  After  the  fire, 
defendant,  as  such  trustee,  advertised  the 
property  to  be  sold  at  public  auction  to  the 
highest  bidder  on  June  4,  1910,  and  the  auc- 
tion was  had  accordingly.  A  few  hours  be- 
fore the  auction,  plaintiff  and  defendant  ex- 
ecuted a  written  agreement,  the  body  of 
which  Is:  "That  said  Miller  hereby  agrees 
to  act  as  agent  of  Max  L.  Powell  in  the  pur- 
chase at  auction   of   tbe  Hotel  Burlington 
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property  on  Satnrda^f  Jnne  4,  1910,  at  2  Ik 
m.  And  said  Powell  hereby  agrees  to  pro- 
tect blm  In  any  bid  be  may  make,  and  to 
take  the  property  from  him,  and  to  save  blm 
harmless  In  every  way  by  reason  of  his  bid; 
and  on  his  part  the  said  Miller  agrees  to 
tnm  over  the  property,  if  it  Is  bid  in  by  him, 
on  request  And  it  is  mutually  understood 
and  agreed  that  in  bidding  at  said  auction 
said  Miller  is  to  act  simply  as  the  agent  of 
said  Powell."  When  this  agreement  was 
made,  nothing  was  said  about  pay  for  plain- 
tiff's agreed  services.  Defendant  gave  plain- 
tiff Instructions  as  to  the  manner  of  bidding 
on  the  property,  and  it  was  understood  that 
the  agency  should  not  be  disclosed.  Plain- 
tiff attended  the  auction,  in  good  faith  fol- 
lowed defendant's  instructions  to  his  satis- 
faction, and  bid  in  the  property  at  $17,000. 
Later  conveyances  of  the  property  from  de- 
fendant, as  such  trustee,  to  plaintiff,  and 
from  plaintiff  to  defendant  and  his  wife, 
were  prepared,  and  plaintiff  was  asked  to 
«xecute  the  latter  deed,  but  refused,  unless 
he  were  paid  $500  for  his  services.  That 
defendant  declined  to  do,  and  no  deed  of  the 
property  was  ever  executed  by  plaintiff.  It 
is  found  that  his  services  at  thd  auction  were 
worth  $35,  for  which  sum,  with  bis  costs, 
plaintiff  had  Judgment 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

H.  8.  Peck,  for  plaintiff.  Max  L.  PoweU. 
for  defendant 

WATSON,  J.  Defendant  excepted  to  the 
judgment  on  two  grounds:  (1)  Tliat  the 
written  contract  is  silent  as  to  compensa- 
tion; and  (2)  that  the  plaintiff  Is  not  entitled 
to  recover  compensation  until  he  has  per- 
formed his  entire  part  of  the  ccmtract. 

[1]  The  first  ground  is  untenable;  for  the 
fact  that  the  written  contract  says  nothing 
regarding  compensation  Is  not  conclusive  In 
law  against  the  plaintiff's  right  to  reason- 
able compensation  for  the  services  per- 
fumed. 

[2]  On  the  second  ground,  it  is  said  that 
plaintiff  refused  to  execute  the  deed  present- 
ed him  by  the  defendant  for  that  purpose  to 
convey  the  property  to  the  defendant  and  his 
wife,  without  the  payment  to  plaintiff  of 
the  sum  of  $500  for  his  services,  which  sum 
the  defendant  refused  to  pay.  If  it  be  true, 
as  dalmed,  that  It  was  necessary  for  the 
plaintiff  to  "turn  over  the  property"  bid  off 
by  him,  to  constitute  full  performance  of  the 
contract  en  bis  part  entitling  him  to  com- 
pensation, it  was  no  part  of  tils  ccmtract  to 
convey  the  property  to  the  defendant  and 
his  wife.  The  contract  was  one  of  agency, 
and  by  it  the  defendant  agreed  to  protect 
the  plaintiff  in  any  bid  he  might  make,  and 
to  take  the  property  from  him,  etc.,  and  the 


plaintiff  agreed  "to  turn  over  the  property, 
if  it  is  bid  in  by  him,  on  request"  Constru- 
ing the  latter  provision  in  the  light  of  the 
context  its  fair  meaning  at  most  obligated 
the  plaintiff  to  tnm  over  the  property  to  the 
defendant  on  request,  not  to  any  one  tise. 
And  this  even  be  could  not  do,  sliioe  the 
property  was  never  conveyed  to  tiim  by  tbe 
defendant  as  trustee. 
Judgment  affirmed. 


STATE  V.  CARRTJTH. 
(Supreme  Court  of  Vermont     Dec  8.  1911.) 

1.  iNDJCnOiNT   AND    IllFOBIfATIOlf    (I    111*)— 

Neqativiwo  Exceptions. 

Tbe  mere  fact  that  an  exception  is  con- 
tained in  a  section  of  a  criminal  statute  «ab- 
seqaent  to  that  defining  the  offense,  or  in  « 
later  statute,  is  not  conclusive  that  it  need  not 
be  negatived  in  an  indictment;  the  true  test 
being  whether  the  exception  is  so  incorporated 
with  the  enactment  as  to  be  a  material  part 
of  the  definition  or  description  of  the  offenie. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  K  296-298;  Dee. 
Dig.  i  111.*] 

2.  INDICTMBNT  ANU  INFOBICATIOR  (|  111*)— 
GaKK — MiSDEMKANORS— C01(PI<AIirT  —  NEG- 
ATIVING   EXCEFTIONB. 

Acts  1910,  No.  208,  which  provides  tli«t 
any  person  may  pursue,  on  land  owned  or 
occupied  by  him,  wound  or  kill  any  deer  which 
he  can  prove  was  in  the  act  ofdestroyina  or 
injuring  any  fruit  tree  or  crop,"  etc.,  providet 
a  defense  only  for  the  act  of  killing;  and  t 
complaint  framed  under  P.  S.  5320,  which  pro- 
vides that  "no  person  shall  pursue,  take  or  kill 
a  wild  deer  or  have  in  liis  possession,"  etc, 
is  not  defective,  because  it  does  not  negative 
the  killing  of  the  deer  in  the  protection  of 
property. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  M  295-298;  Dec 
Dig.  i  111.*] 

3.  Indictment  and  iNroaiLATiON  (I  111*)— 
OaUE— COKFLAINT  —  Neoativiito  Excspieo 
CiJiss. 

As  the  rights  protected  by  the  Bill  of 
Rights  are  not  absolute  in  all  respects,  but  are 
in  many  respects  subject  to  legislative  control 
and  regulation,  and  are  declared  rather  as 
guides  to  the  Legislature  than  as  marking  an 
absolute  limitation  of  power,  it  is  not  neces- 
sary, in  prosecutions  for  statutory  offenses, 
that  the  state  in  its  complaint  neratiTe  the  va- 
rious generalities  of  the  Bill  of  Rights  attach- 
ing to  personal  or  property  richta;  and  a 
complaint  framed  under  P.  8.  5320,  providing 
against  the  killing  of  deer,  is  not  defective  for 
failing  to  allege  that  the  deer  was  not  killed 
in  a  defense  of  the  property  right  guaranteed 
by  article  1  of  the  BUI  of  Rights. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  296-298;  Dec- 
Dig.  §  111.*] 

4.  Indictment  and  iRFOBMAnoir  (I  111*)— 
Game— Complaint— Negahvinq  Excxpted 
Class. 

The  mere  fact  that  an  exception  to  a  pe- 
nal statute  is  created  by  the  Constitntian, 
rather  than  by  a  clause  of  a  statute,  does  not 
determine  that  the  exception  must  be  ntft- 
tived,  in  a  complaint  charging  a  violation  there- 
of. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  »  296-298:  Dec. 
Dig.  i  111.*! 
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ExcepUons  from  Bratfleboro  Municipal 
Court;   WiUiam  R.  Da^,  Jndge. 

George  Carruth  was  oonvlcted  of  killing 
a  wild  deer,  and  brings  exceptions.  Affirm- 
ed and  remanded. 

Argued  before  ROWELL,  G.  J.,  and  MUN- 
SON.  WATSON,  HASBI/rON,  and  POW- 
ERS, JJ. 

Clarke  C.  Fltts,  for  plalntift.  Frank  B. 
Barber,  State's  Atty.,  for  the  State. 

MUNSON,  J.  Section  6320  of  the  Public 
Statutes  provides  as  follows:  "No  person, 
except  In  the  open  season,  as  hereinafter 
provided,  shall  pursue,  take  or  kill  a  wild 
deer,  or  have  In  his  possession  a  wild  deer, 
or  part  thereof,  so  taken  or  killed.  •  •  *  " 
Xo.  208,  Acts  of  1910,  provides  that:  "Any 
person  may  pursue,  on  land  owned  or  occu- 
pied by  him,  wound  or  mil,  any  deer  which 
he  can  prove  was  in  the  act  of  destroying 
or  injuring  any  fruit  tree  or  crop,  except 
grass  growing  on  uncultivated  land.  *  *  •  " 
Article  1  of  our  BUI  of  Rights  Includes  in 
its  enumeration  of  the  natural,  Inherent,  and 
unalienable  rights  of  all  men  the  right  of 
"acquiring,  possessing  and  protecting  prop- 
erty." 

The  complaint  is  thr.c  the  respondent,  on  a 
day  named,  it  not  being  the  open  season 
therefor,  did  pursue,  take,  and  kill  a  wild 
deer,  with  other  counts,  not  necessary  to  be 
stated.  It  is  claimed  that  the  complaint 
Is  defective,  because  it  does  not  negative 
that  the  deer  was  killed  In  the  necessary 
protection  of  the  property  of  the  respondent 
or  of  his  employer,  under  the  right  secured 
to  him  by  the  Constitution,  and  because  it 
does  not  negative  that  the  deer  was  killed 
while  destroying  or  Injuring  trees  or  crops 
of  the  respondent  or  of  his  employer,  as  au- 
thorized by  the  act  of  1910. 

[1]  The  rule  is  generally  stated  to  be  that 
an  exception  In  the  enacting  clause  of  a  stat- 
ute must  be  negatived,  and  that  one,  not  in 
the  enacting  clause,  need  not  be  negatived. 
But  the  fact  that  the  provision  is  contained 
In  a  separate  section  or  a  subsequent  statute 
does  not  necessarily  determine  that  It  is  not 
a  part  of  the  enacting  clause,  witliin  the  true 
meaning  of  that  expression.  State  v.  Abbey, 
29  Vt  60,  67  Am.  Dec.  754;  United  States 
V.  Cook,  17  Wall.  168,  21  L.  Ed.  SSS:  Com- 
monwealth V.  Jennings,  121  Mass.  47,  23  Am. 
Rep.  249;  State  v.  Gallagher,  20  R.  I.  266, 
as  Atl.  635;  Keifer  v.  State,  87  Md.  562,  40 
Atl.  377;  Mayer  v.  Slate,  64  N.  J.  Law,  323, 
45  Atl.  624.  The  test  is  whether  the  excep- 
tion is  so  incorporated  with  the  enactment 
as  to  constitute  a  material  part  of  the  defi- 
nition or  description  of  the  offense.  State 
▼.  Paige,  78  Vt  286,  62  AU.  1017;  Stote  T. 
Bevins,  70  Vt  674,  41  Atl.  666. 

m  As  regards  the  objection  based  on  the 
act  of  1910,  no  special  examination  of  the 
cases  need  l>e  liad.  The  nature  of  the  pro- 
-vislon  ia  unmistakably  characterized  by  Its 


language.  The  owner  or  occupier  of  the 
land  may  Idll  any  deer  which  he  can  prove 
was  in  the  act  of  injuring  a  fruit  tree  or 
crop.  If  he  IciUs  a  deer,  and  Is  unable  to 
prove  the  fact  which  excuses  the  kilUng,  his 
defense  fails,  and  he  is  guilty  of  the  crime 
which  the  statute  describes. 

[81  As  regards  the  further  objection,  it  is 
insisted  that  the  provision  relied  upon  is  a 
constitutional  guaranty  of  the  right  claimed, 
and  BO  constitutes  an  exception  which  nec- 
essarily enters  into  the  description  of  the 
offense  We  think  this  claim  ,is  too  broad. 
Many  things  contained  in  the  Bill  of  Rights 
found  in  our  state  Constitutions  "are  npt, 
and  from  the  very  nature  of  the  case  cannoc 
be,  so  certain  and  definite  in  character  as  to 
form  rules  for  judicial  decisions;  and  they 
are  declared  rather  as  guides  to  the  legis- 
lative Judgment  than  as  maridng  an  absolute 
limitation  of  power."  Cool.  Con.  Llm.  210. 
The  general  rights  named  are  protected  by 
these  provisions,  but  this  protection  does  not 
make  the  rights  absolute  in  all  respects ;  for 
In  many  respects  they  remain  subject  to  leg- 
islative control  and  regulation.  Lawrence 
V.  Rutland  R.  R.  Co.,  80  Vt  370,  883,  67  Ati. 
1001,  16  L.  R.  A.  (N.  S.)  350;  St  Johnsbury 
V.  Board  of  Health,  82  Vt  276,  284,  73  Atl. 
581,  23  L.  R.  A.  (N.  S.)  766.  We  find  no 
justification  for  holding  that  in  prosecutions 
for  statutory  offenses  the  state  must  nega- 
tive tlie  various  generalities  of  the  Bill  of 
Rights,  touching  personal  or  property  rights. 

[41  The  mere  fact  that  an  exception  is  cre- 
ated by  the  Constitution,  instead  of  by  stat- 
ute, does  not  determine  that  the  exception 
mnsf  be  negatived.  Section  40  of  chapter  2 
of  the  Constitution  secures  to  the  inhabitants 
of  the  state  the  right  to  fish  in  all  beatable 
and  other  waters  (not  private  property),  un- 
der proper  legislative  regulations.  An  in- 
formation for  illegal  fishing  was  challenged 
for  the  failure  to  allege  tliat  the  waters  in 
question  were  not  beatable  waters,  nor  that 
they  were  private  property;  and  the  court 
held  that  it  was  not  necessary  to  negative 
these  exceptions.  State  v.  Eldredge,  71  Vt 
374,  45  Atl.  753. 

Judgment  affirmed,  and  cause  remanded. 


STATE  V.  STREETEB. 
(Supreme  Court  of  Vermont.     Dec.  8,  1911.) 

Exceptions  from  Brattleboro  Municipal 
Court;    William  R.  Daley,  Judge. 

Harland  Streeter  was  convicted  of  killing  a 
wild  deer,  and  brings  exceptions.  Affirmed  and 
remanded.  

Argued  before  ROWELL.  C.  J.,  and  MUN- 
SON. WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Clarke  C.  Fitts,  for  plaintiff.  Frank  B.  Bar- 
ber, State's  Atty.,  for  the  State. 

MUNSON,  J.  The  questions  presented  in 
this  case  are  disposed  of  by  the  holdings  in 
State  V.  Carruth.  81  Atl.  922. 

Judgment  affirmed,  and  cause  remanded. 
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CLAUSEN  T.  DB  MEpiNA,  Recorder  of 
North  Bergen  Tp.,  et  al. 

(Coart  of  Erron  and  Appeals  of  New  Jeasey. 
Not.  20,  1911.) 

(SyUalu*  by  the  Court.) 

HiovwATS  (|  166*)— UsB  FOB  TbavmIi— Va- 
lidity OF  KEOULATIONS. 
The  Hudson  county  boulevard  was  con- 
structed pursuant  to  "An  act  to  authorize 
the  board  of  chosen  freeholders  of  any  of  the 
several  counties  of  this  state  to  lay  out,  con- 
struct, improve  and  maintain  a  public  road 
therein"  (P.  L.  1888,  p.  397;  Gen.  Stat.  p. 
2882),  and  a  supplement  thereto  of  1891  (P. 
L.,  1801,  p.  79),  by  the  board  of  freeholders  of 
that  county.  A  board  of  boulevard  commis- 
sioners, controlling  said  road  under  P.  L.  ISOS, 
p.  178,  enacted  the  following  rule  9:  "In  ad- 
ditlon  to  the  accepted  and  common  rules  of 
the  road  governing  public  travel  in  this  state, 
the  following  regulations  must  be  observed; 
No  automobfle,  locomobile,  truck,  cart  or  oth- 
er vehicle  used  for  business  purposes  will  be 
allowed  upon  the  road,  except  to  deliver  and 
receive  its  loading,  and  in  that  case  must  .leave 
the  boulevard  east  and  west  at  the  nearest 
traveled  cross  street.  Neither  will  a  steam 
roller  be  allowed  upon  the  road  at  any  time, 
unless  a  permit  has  first  been  obtained  from 
the  boulevard  commissioners.  Penalty  for  each 
offense  $5.00.  And  provided,  however,  that 
nothing  herein  shall  prevent  the  use  of  said 
road  to  business  wagons  weighing,  loaded,  not 
more  than  500  lbs.  on  each  wheel,  at  all  times 
when  used  solely  for  pleasure  driving."  Htld, 
that  this  rule  was  beyond  the  powers  confer- 
red upon  the  hoard  by  the  above  legislation. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  §  166.*] 

Error  to  Supreme  Court 

Certiorari  by  John  Clausen,  Jr.,  against 
George  de  Medina,  recorder  of  the  township 
of  North  Bergen,  Hudson  county,  and  others 
to  review  a  rule  of  the  Boulevard  Commis- 
sioners of  Hudson  county.  From  a  Judgment 
of  the  Supreme  Court  (80  N.  J.  Law,  634.  77 
AtL  1016),  dismissing  the  writ  and  affirm- 
ing a  conviction  for  violation  of  the  rule,  the 
prosecutor  brings  error.    Reversed. 

Collins  &  Corbin,  for  plaintiff  In  error. 
John  Griflbi,  tor  defendants  in  error. 


VOORHEX:S,  J.  Tbe  Supreme  Court  (80 
N.  J.  Law,  634,  77  Atl.  1045)  sustained  the 
conviction  of  the  plaintiff  in  error,  had  before 
the  recorder  of  Bergen  township,  Hudson 
county,  upon  a  complaint  made  that,  "being 
the  driver  of  a  heavy  farm  wagon,  and  driv- 
ing for  business  and  not  for  pleasure  on  the 
Hudson  county  boulevard,  and  not  being  on 
said  boulevard  to  deliver  or  receive  Its  load- 
ing, and  being  ordered  to  leave  and  drive  off 
said  boulevard  at  the  nearest  cross  street,  he 
refused"  to  do  so,  contrary  to  section  9  of  the 
rules  adopted  by  the  boulevard  commission. 

The  proof  was  that,  when  arrested,  he  was 
driving  a  one-horse  farm  wagon,  loaded  with 
20  empty  barrels,  returning  to  his  home  near 
Hackensack,  whence  he  had,  in  tbe  earlier 


part  of  tbe  day,  taken  lettuce  in  tbe  barreXs, 
and  delivered  it  at  the  market 

The  rule  alleged  to  have  been  violated 
reads  as  follows :  "In  addition  to  tbe  acc^it- 
ed  and  common  rules  of  the  road  governing 
public  travel  in  this  state,  tbe  following  reg- 
ulations must  be  observed:  No  automobile, 
locomobile,  truck,  cart  or  other  vehicle  used 
for  business  purposes  will  be  allowed  upon 
tbe  road,  except  to  deliver  and  receive  its 
loading,  and  in  that  case  must  leave  the 
boulevard  east  and  west  at  the  nearest  trav- 
eled cross  street.  Neither  will  a  steam  roll- 
er be  allowed  upon  the  road  at  any  time,  un- 
less a  permit  has  first  been  obtained  from 
tbe  boulevard  commissioners.  Penalty  for 
each  offense,  $5.00.  And  provided,  however, 
that  nothing  herein  shall  prevent  the  oae  of 
said  road  to  business  wagons  weighing,  load- 
ed, not  more  than  500  lbs.  on  each  wheel,  at 
all  times  when  used  solely  for  pleasure 
driving." 

Two  reasons  are  put  forth  for  the  reversal 
of  the  conviction;  the  first  that  rule  0  is  not 
authorized  by  law;  and,  secondly  tbat  tbe 
rule  is  unreasonable.  We  must  look  to  tbe 
legislative  sanction  for  the  power  at  the  com- 
missioners to  promulgate  rule  9. 

In  1888,  an  act,  entitled  "An  act  to  author- 
ize tbe  board  of  chosen  freeholders  of  any  of 
the  several  counties  of  this  state  to  lay  out 
construct  improve  and  maintain  a  public 
road  therein"  (P.  L.  1888,  p.  897;  Gen.  St 
2882),  was  passed.  It  authorized  the  con- 
struction and  maintenance  of  a  public  road. 
investing  the  board  of  chosen  freeholders 
"with  all  tbe  rights  and  powers  necessary 
and  expedient  to  lay  out  open,  construct  Im- 
prove  and  maintain  such  public  road." 

Tbe  road  thus  authorized,  when  construct- 
ed, was  to  be  a  public  highway,  having  In- 
cluded therein  any  road  or  street  already 
laid  out  (section  3),  and  by  a  supplement  to 
this  act  .(P.  L.  1891,  p.  81.  {  3)  it  was  fur- 
ther enacted  that:  "Said  roads  when  con- 
structed and  open  for  travel  thereon  shall 
from  one  end  to  the  other  thereof,  be  deemed 
and  taken  to  be  public  roads  and  shall 
always  be  and  remain  open  as  such,  and  tbe 
travel  thereon  shall  be  subject  to  such  rules 
and  regulations  in  relation  thereto,  and  to 
limit  and  prevent  the  driving  or  travel  tliere- 
on  of  loaded  or  heavy  trucks,  wagons  or 
carts,  as  the  said  board  may  have  adopted  or 
shall  adopt  from  time  to  time,  and  for  tbe 
violation  of  which  such  board  may  make  or 
prescribe  reasonable  penalties,  not  exceeding 
ten  dollars  in  any  case." 

In  these  enactments,  we  have  no  difficulty 
In  recognizing  a  right  of  control,  conferred 
upon  the  county,  of  the  entire  road,  and  tbe 
wresting  of  that  control  from  tbe  several  mu- 
nicipalities through  which  tbe  parts  of  old 
roads  ran  which  were  Incorporated  in  tbe 
new  boulevard.    But  this  control  was  Intend- 
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ed  to  be  control,  as  contradlBtinguished  from 
impairment,  of  the  ordinary  nse  by  tbe  pub- 
lic of  a  highway.  Now  role  0  deals  generally 
with  regulation  as  cwnmonly  understood, 
and  also  with  tbe  limitliig  and  preventtog  of 
travel.  Justification  for  the  latter  is  Indeed 
found  in  the  act  of  1891;  but  tlae  limitation 
and  preTenti(>D  of  travel  are  confined  to 
"driving  or  travel  thereon  of  loaded  or  heavy 
trucks,  wagons  or  carts."  The  road  is  a 
common  highway,  presumably  for  all  x)eopl« 
of  the  state.  The  statute  is  in  derogation  of 
this  common  right,  and  hence  will  be  con- 
strued strictly,  and  clear  authority  for  the 
enactment  of  the  rule  must  be  found.  State, 
Breninger,  Pros.,  v.  Belvidere,  44  N.  J.  Law, 
350. 

The  by-law,  however,  forbade  the  use  of 
tbe  road  by  any  vehicles  used  for  business 
purposes,  except  "business  wagons  weighing 
loaded,  not  more  than  500  lbs.  on  each  wheel, 
•  •  •  when  used  solely  for  pleasure  driv- 
ing." Tbe  test  for  exclusion  required  by  this 
rule  is  the  use  in  which  the  vehicle  is  em- 
ployed, while  the  test  prescribed  by  ttie  stat- 
ute Is  weight.  Tbe  evident  legislative  intent 
is  that  those  vehicles  which,  by  reason  of 
their  weight,  tend  to  injure  the  roadway  may 
be  interdicted.  There  appears  no  purpose  in 
the  statute  to  discriminate  between  convey- 
ances when  used  for  business  purposes  and 
when  for  pleasure  driving,  yet  such  is  the 
effect  of  the  rule,  which  must  be  Justified  by 
tbe  statute. 

It  excludes  all  vehicles  used  for  business 
purposes,  whether  light  or  heavy,  loaded  or 
unloaded,  but  permits  a  loaded  wagon,  with- 
in a  certain  weight,  if  driven  for  pleasure 
only.  Tbe  criterion  is  not  that  furnished  by 
the  act,  but  one  arbitrarily  adopted  by  the 
board,  and  hence  beyond  the  powers  con- 
ferred. 

The  Judgment  of  the  Supreme  Court  will 
be  reversed. 


GILSON  et  aL  v."  APPLEBY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  21,  1911.) 

1.  CONSTITUTIONAI.  Law  ({|  249,  309*)— CoE- 
FOKATioNs    (§   217*)— Stockholder's  Lia- 

BIMTT  —  ENFOBCBMENT  —   DUE  PROCESS   OF 

Law — Eqvai.  Protection  of  the  Laws. 
Under  Corporation  Act  (2  Comp.  St.  1910, 
p.  1610)  I  21,  makine  stockholders  liable  on 
their  unpaid  subscriptions,  vesting  in  the  re- 
ceiver of  an  insolvent  corporation  the  right 
to  coHect  unpaid  subscriptions,  and  empower- 
ing tlie  Court  of  Chancery  to  ascertain  the 
amount  of  the  unpaid  subscriptions  necessary 
to  satisfy  the  corporate  debts,  and  under  tbe 
chancery  act,  permitting  the  bringing  into 
court  of  nonresident  stockholders  by  notice 
mailed  to  them  at  their  post  office  addresses, 
a  decree  against  a  nonresident  stockholder  for 
his  unpaid  subscription,  rendered  in  a  suit  by 
the  receiver  on  notice  mailed  to  tbe  nonresi- 
dent, who  neither  appeared  nor  was  served 
within   the   state,   does   not  deny   to   him  due 


process  of  law  or  the  equal  protection  of  the 
law,  since  the  state,  on  creating  a  corporation, 
may  provide  a  mode  in  which  tbe  obligations 
of  stockholders  may  be  enforced,  without  per- 
sonal service  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  {g  710,  929,  930:  Dec. 
Dig.  §§  249,  309  ;•  Corporations,  Cent.  Dig.  {§ 
835-844 ;   Dec.  Dig.  ||  217.*] 

2.  CORPOBATIONS  a  274*)  —  Siock^oldeb's 
LiABiLiTT  —  Enforcement  —  Conclusive- 
ness. 

A  decree,  enforcing  the  liability  of  stock- 
holders of  an  insolvent  corporation  on  their 
stock  subscriptions,  rendered  in  a  suit  by  the 
receiver,  is  conclusive  on  the  stockholders  as 
to  the  necessity  of  an  assessment,  the  amount 
required  by  the  assessment  to  pay  corporate 
debts,  and  the  pro  rata  of  each  share  of  stock 
on  which  the  assessment  is  made;  but  a  non- 
resident may,  on  the  receiver  attempting  to 
enforce  the  assessment  against  him,  show  that 
he  was  not  a  stockholder,  or  that  he  had  paid 
his  subscription  in  full,  or  that  he  had  a  valid 
set-off  against  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  |S  1162-1164;  ^Dec.  Dig.  g 

Appeal  from  Court  of  Chancery;  Garrison, 
Vice  Chancellor. 

Suit  by  Herbert  Clark  GUson  and  others, 
receivers,  against  J.  Charles  Appleby  and 
others.  From  an  order  of  the  Court  of  Chan- 
cery (78  Atl.  668),  overruling  a  plea  filed  by 
defendant  named,  denying  the  Jurisdiction 
of  the  court,  he  appeals.    Affirmed- 

Hartsbome,  Insley  &  Leake,  for  appellant. 
J.  Merritt  Lane,  for  respondents. 

GUMMERE,  C.  J.  The  appeal  in  the 
present  case  challenges  the  validity  of  an 
order  of  the  Court  of  C!hancery  (78  AU.  668), 
overruling  a  plea  filed  by  the  defendant, 
denying  the  Jurisdiction  of  the  court  to  afTord 
the  relief  sought  against  him  by  the  receiver  in 
bis  bill.  The  ground  upon  which  Jurisdiction 
was  denied  was  that  tbe  defendant  had  not 
been  served  with  process;  that  he  was  not  a 
resident  of  this  state,  and  was  not  subject 
to  service  of  process  within  it;  and  that  any 
order  or  decree  made  against  him  would 
therefore  be  in  violation  of  the  fourteenth 
amendment  of  the  federal  Constitution.  The 
basis  of  the  decision  holding  the  plea  bad  was 
that  it  failed  to  disclose  any  attempt  made 
by  the  court  to  obtain  Jurisdiiition  over  tbe 
defendant,  either  by  the  issuance  of  subpoena 
against  him,  or  by  any  other  method. 

We  Incline  to  think  that  tbe  averment  of 
an  attempt  on  tbe  part  of  the  court  to  ob- 
tain Jurisdiction  over  tbe  person  of  tbe  de- 
fendant is  not  essential  to  the  validity  of  a 
plea,  such  as  is  now  under  consideration. 
In  the  case  of  Wilson  v.  American  Palace 
Car  Co.  et  al.,  65  N.  J.  Eq.  730,  55  Atl.  997, 
in  which  a  plea  to  the  Jurisdiction  had  been 
overruled  by  the  Court  of  Chancery,  the  view 
expressed  by  this  court  was  that  tbe  only 
question  for  determination  was  whether  the 
matters  set  out  in  tbe  plea  showed  the  de- 
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fendants  to  b«  heyond  the  compulsory  fwrit- 
diction  of  the  court;  and  we  held  tliat  If  it 
was  80  shown  it  was  the  duty  ot  the  court 
to  dismiss  the  defendants  from  a  controversy 
in  which  they  declared  themselves  unwill- 
ing'to  participate.  But,  although  we  are  not 
prepared  to  approve  the  ground  upon  which 
the  learned  vice  chancellor  based  his  decision, 
overruling  the  plea,  we  nevertheless  agree 
with  him  in  bis  conclusion  that  it  was  bad. 

[1]  The  bill  in  the  cause  was  filed  by  the 
receivers  of  the  J.  C.  Appleby  Sand  &  Clay 
Company,  setting  up  a  deficiency  of  assets 
available  to  pay  the  debts  of  the  corporation 
amounting  to  at  least  $20,000,  and  praying 
that  an  ascertainment  should  be  made  by 
the  court  of  how  much,  If  anything,  remained 
unpaid  by  the  several  stockholders  of  the  cor- 
poration upon  the  stock  held  by  them,  respec- 
tively, and  what  amount,  if  anything,  should 
be  collected  from  and  paid  by  them  for  the 
purpose  of  meeting  such  deficiency,  and  for 
the  payment  of  the  expenses  of  the  receiver- 
ship; and,  further,  that  those  of  the  stock- 
holders who  had  not  paid  par  for  their  stock 
should  be  ordered  and  directed  to  pay  the 
balance  due  upon  their  respective  shares,  or 
so  much  thereof  as  might  be  necessary  to 
satisfy  creditors,  and  meet  the  expense  of 
the  winding-up  proceedings.  All  the  stock- 
holders, including  the  appellant,  were  made 
parties  defendant. 

The  twenty-first  section  of  our  corporation 
act  (2  Comp.  St  1910,  p.  1610)  provides  that, 
where  the  whole  capital  of  a  corporation  has 
not  been  paid  in,  and  what  has  been  paid  in 
shall  be  insufficient  to  satisfy  its  debts  and 
obligations,  each  stockholder  shall  be  bound 
to  pay,  on  each  share  held  by  him,  such  pro- 
portion of  the  sum  necessary  to  complete  the 
amount  of  such  share  as  shall  be  required 
to  satisfy  such  debts  and  obligations.  The 
collection  of  such  unpaid  subscriptions,  in 
case  of  Insolvency,  and  of  an  insufficiency  of 
assets  to  pay  debts,  is  vested,  by  the  sixty- 
sixth  section  of  the  act,  in  the  receiver.  As 
a  prerequisite  to  such  collection,  an  ascer- 
tainment must  be  made  of  the  proportionate 
amount  of  the  unpaid  subscriptions  thus  re- 
quired in  order  to  satisfy  the  debts  of  the 
company,  and  the  expenses  of  winding  up; 
and  this  ascertainment  is  to  be  made  by  the 
Court  of  Chancery  under  our  system  of  juris- 
prudence. The  present  proceeding,  conse- 
quently, is  in  conformity  to  the  scheme  of  our 
statute.  Our  chancery  act  permits  nonresi- 
dent stockholders,  who  are  made  defendants 
in  proceedings  of  this  character,  to  be 
brought  into  court  by  notice  mailed  to  them 
at  their  respective  post  office  addresses.  So 
entirely  are  these  matters  settled  that  none 
of  them  are  controverted  by  the  defendant 

The  sole  contention  upon  which  his  plea  is 
rested  Is  that  the  Court  of  Chancery  is  with- 
out power  to  make  such  a  decree  as  is  asked 
for  by  ttae>  receiver  against  him,  unless  he 
is  brought  Into  court  by  the  service  of  pro- 
cess upon  blm  within  the  state,  or  volun- 


tarily submits  himself  to  the  Jurisdiction. 
The  contention  is  based  upon  the  idea  that 
such  a  decree,  rendered  against  him  under 
the  circumstances  Indicated,  would  be  in  vio- 
lation of  the  right  guaranteed  to  him  by  tbe 
fourteenth  amendment  of  the  federal  Con- 
stitution, as  construed  In  Pennoyer  y.  Neff. 
95  n.  S.  714,  24  L.  Ed.  565.  Bat  the  doctrine 
of  that  case  does  not  go  to  the  extent  claimed 
for  it  Although  It  was  there  held  that  a 
personal  Judgment  obtained  against  a  de- 
fendant who  was  not  a  resident  of  the  Juris- 
diction in  which  It  was  rendered,  and  who 
had  not  been  served  with  process  in  that 
Jurisdiction,  and  had  not  appeared,  was  void, 
the  court  was  careful  at  the  end  of  its  ophi- 
ion,  In  order  "to  prevent  ahy  mlsapplicatioD 
of  the  views  expressed"  in  it  to  make  the 
following  statement:  "We  do  not  doubt  that 
a  state,  on  creating  corporations  for  pecun- 
iary or  charitable  purposes,  may  provide  a 
mode  In  which  their  conduct  may  be  Investi- 
gated, thetr  oWgatiotu  enforced,  or  their 
charters  revoked,  which  shall  require  otlier 
than  personal  service  upon  their  officers  or 
members.  Parties  becoming  members  of  sudi 
corporations  or  institutions  would  hold  their 
interest  subject  to  the  conditions  prescribed 
by  law."  That  a  proceeding  like  that  now 
before  us,  when  it  results  In  an  adjudica- 
tion against  a  nonresident  stockholder,  not 
served  with  process,  such  as  is  prayed  for 
by  the  receiver,  neither  deprives  a  sto<^hold- 
er  of  his  property  without  due  process  of 
law,  nor  denies  him  the  equal  protection  of 
tbe  law,  is  settled,  as  we  read  its  opinion,  by 
the  United  States  Supreme  Court  in  the  case 
of  Bemheimer  v.  Converse,  206  U.  S.  516,  27 
Sup.  Ct  755,  51  L,  Ed.  1103. 

In  that  case  a  corporation  of  Minnesota 
became  insolvent,  and  a  receiver  was  ap- 
pointed for  it  by  the  District  Court  of  Wash- 
ington county,  in  tliat  state.  On  tbe  petition 
of  the  receiver  to  that  court  for  tbe  purpose 
of  enforcing  the  liability  of  stockholders  on 
their  stock  subscriptions.  In  order  to  provide 
funds  for  the  payment  of  the  indebtedness  ot 
the  corporation  and  the  expenses  of  the  re- 
ceivership, an  order  was  made,  requiring  no- 
tice of  a  hearing  on  the  petition  to  be  given 
to  the  defendant  company  and  to  each  stock- 
holder. On  the  hearing,  it  having  been 
shown  that  notice  thereof  had  been  publish- 
ed, and  also  mailed  to  each  of  tbe  stockhold- 
ers, an  order  was  made  for  an  assessineDC 
of  36  i)er  cent,  of  tbe  par  value  of  each  share 
of  the  capital  stock  of  the  company,  to  be 
assessed  upon  each  and  every  share  of  sock 
stodc,  and  against  each  and  every  person  lia- 
ble as  such  stockholder;  and  each  such  per- 
son was  directed  to  pay  to  the  receiver,  with- 
in 30  days  after  the  date  of  tbe  order,  the 
sum  assessed  against  his  stock;  and  tlie  re- 
ceiver was  authorized,  upon  failtire  to  pay 
such  sums,  to  prosecute  actions  or  proceed- 
ings against  tbe  persons  liable  in  any  conrt 
having  Jurisdiction  in  the  state  of  Minneso- 
ta or  elsewhere.    Tbe  defendants  not  havlDg 
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paid,  snlt  was  bronght  against  them  by  the 
receiver  In  the  United  States  Circuit  Court 
for  the  Soathem  District  of  New  York  to 
collect  the  amount  assessed  against  them. 
In  that  suit  they  contended  that  the  statute 
of  Minnesota,  which  permitted  an  assessment 
to  be  made  against  them  without  service  of 
process  upon  them,  deprived  them  of  their 
property  without  due  process  of  law,  and  that 
the  Minnesota  court  was  therefore  without 
Jurisdiction  to  make  the  order  of  assessment 
against  them.  This  contention  was  overrul- 
ed by  the  court,  and  Judgment  went  against 
the  defendant.  The  United  States  Supreme 
Court,  upon  a  review  of  that  Judgment,  de- 
clared that  it  was  not  necessary  that  a  stock- 
holder should  be  served  with  process  In  the 
action  wherein  the  assessment  was  made, 
for  tlie  reason  that  no  personal  Judgment 
was  rendered  against  him  in  that  proceeding; 
that  It  had  reference  to  a  corporation  of 
which  he  was  a  member  by  virtua  of  his 
holding  stock  therein,  and  had  for  its  pur- 
pose the  liquidation  of  the  affairs  of  the  cor- 
poration, the  collection  and  application  of 
its  assets  to  be  administered  for  the  bene- 
fit of  creditors;  that  in  such  case  it  bad 
been  frequently  held  that  the  representation 
which  a  stockholder  has  by  virtue  of  liis 
meml)ersbip  in  the  corporation  Is  all  that  he 
is  entitled  to;  and  that  Ifhad  already  been 
decided  by  the  court,  in  Hawkins  v.  Olenn, 
131  U.  S.  31&,  9  Sup.  Ct  739,  33  Ia  Ed.  184, 
and  Great  Western  Tel.  Co.  v.  Purdy,  162 
U.  S.  336,  16  Sup.  Ct  810,  40  L.  Ed.  986,  that 
when  an  assessment  is  necessary  to  be  made 
npon  unpaid  stock  subscriptions  for  the  bene- 
fit of  criedltors,  the  court  may  make  the  as- 
sessment without  the  presence  or  personal 
service  of  stodibolders. 

[21  A  decree  of  the  cliaracter  sought  by 
the  receiver  in  the  present  proceeding  is  con- 
clusive upon. the  stockholders  as  to  the  fact 
that  an  assessment  is  necessary,  as  to  the 
amount  of  money  required  to  be  raised  by 
the  assessment,  and  as  to  the  pro  rata  of 
each  share  of  stock  upon  which  the  assess- 
ment is  made;  but  It  is  open  to  a  nonresi- 
dent, against  whom  an  assessment  has  been 
made  as  a  stockholder,  and  who  has  not  been 
served  with  process,  or  submitted  himself  to 
the  Jurisdiction  of  the  court,  when  the  re- 
ceiver attempts  to  enforce  the  assessment 
against  him,  to  show  that  he  was  not  a 
stockholder,  or  that  he  had  paid  his  stock 
subscription  in  full,  or  that  he  had  a  valid 
set-off  against  the  assessment.  Swing  v.  Con- 
solidated Fruit  Jar  Co.,  74  N.  J.  Law,  145, 
63  Atl.  899. 

It  follows  from  what  lias  been  said  that 
the  Court  of  Cliancery  has  Jurisdiction  to 
render  the  decree  asked  for  against  the  de- 
fendant, notwithstanding  the  fact  that  he 
has  not  been  served  with  process,  and  the  or- 
der overruling  his  plea  must  therefore  be 
affirmed. 


GILSON  et  al  t.  APPLEBY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  21,  1911.) 

Appeal  from  Court  of  Chancery;  Oarrison, 
Vice  Chancellor. 

Action  by  Herbert  C.  GQson  and  others,  re- 
ceivers, against  William  B.  Appleby.  From 
an  order  overruling  a  plea  to  the  jurisdiction, 
defendant  appeals.    Affirmed. 

Hartshorne,  Insley  &  Leake,  for  appellant. 
J.  Merritt  Lane,  for  respondents. 

PER  CURIAM.  The  appeal  in  this  case  pre- 
sents for  consideration  and  determination  the 
same  questions  discussed  and  decided  in  our 
opinion,  delivered  on  the  appeal,  in  the  case 
of  Gilson  et  al..  Receivers,  v.  J.  Charles  Ap- 
pleby, 81  Atl.  925;  and  the  order  now  before 
U8  will  be  affirmed  for  the  reasons  stated  in 
that  opinion. 


GILSON  et  aL  v.  APPLEBY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  21,  1911.) 

Error  to  Supreme  Court. 

Action  l>y  Herbert  C.  Gilson  and  others,  re- 
ceivers, against  William  R.  Appleby.  There 
was  a  judgment,  and  the  parties  aggrieved 
bring  error.    Affirmed. 

J.  Merritt  Lane,  for  plaintifFs  in  error. 
Hartshorne,  Insley  &  Leake,  tor  defendant  in 
error. 

PER  CURIAM.  Our  opinion,  in  Gilson  et 
si..  Receivers,  v.  J.  .Charles  Appleby,  81  Atl. 
925,  delivered  at  the  present  term,  expresses 
our  view  npon  the  questions  involved  in  the 
case  now  under  consideration;  and  that  view 
loads  to  an  affirmance  of  the  judgment  now 
before  as. 


CASLOW'et  al.  v.  STRAUSBAUGH. 

(Supreme  Court  of  Pennsylvania.    July  6, 
1911.) 

Wills  (|  600*)— Construction— Estate  Cok- 

VEYED— Fee  Simple. 

Where  a  will  gives  to  testator's  wife  all 
his  real  estate  and  personal  property,  to  have 
and  to  hold  or  to  sell  and  convey  at  her  own 
will  and  accord,  and  to  pass  title  and  have  the 
use  of  the  proceeds  during  her  natural  life,  and 
there  is  no  gift  to  any  other  person,  and  no  dis- 
position of  the  remainder,  she  takes  an  absolute 
fee  in  the  real  estate. 

[B3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ti  1335-1339;  Dec  Dig.  |  600.*J 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  by  Jacob  Caslow  and  another,  as 
executor  and  executrix  of  Margaret  Caslow, 
deceased,  against  Isaac  Strausbaugh.  Sub- 
mitted on  case  stated.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Samuel  Caslow,  husband  of  Margaret  Cas- 
low, died  on  March  11,  1888,  seised  in  fee 
of  the  land  In  question.  By  his  will  he  gave 
his  real  and  personal  property  to  his  wife. 
Margaret  Caslow  died  on  March  16,  1910, 
leaving  a  will  by  which  she  authorized  her 
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ezecntors  to  sell  ber  real  estate  at  public  or 
private  sale.  Tbe  executors  contracted  to 
sell  tbe  land  In  question  to  tbe  defendant, 
who  refused  to  pay  the  purchase  money,  al- 
leging that  the  title  was  not  marketable. 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  BLKIN,  and  MOSCHZISK- 
ER,  33. 

James  St  Clair  KcCall,  for  appellant. 
Jos.  R.  Strawbrldge,  for  appellees. 

PER  CURIAM.  The  question  presented 
by  this  appeal  Is  whether  the  widow  of  the 
testator  took  a  fee  under  tbe  following  clause 
of  his  will:  "And  lastly,  I  give  and  bequeath 
unto  my  beloved  wife  Margaret  all  real  es- 
tate, and  all  personal  property  of  whatever 
kind  and  nature  they  may  be  to  have  and  to 
bold  or  sell  and  convey  tbe  same  at  her  own 
will  and  accord  and  to  pass  titals  for  tbe 
same  and  have  the  us  of  the  proceeds  thereof 
during  her  natural  life.  And  further  I  do 
appoint  my  son  Jacob  T.  Caslow  as  agent  for 
my  wife  to  act  in  her  place  and  under  her 
instructions,  as  he  may  be  requested  by  ber, 
and  no  further  if  be  shall  live  that  long,  if 
he  should  be  called  away  she  my  wife  Is  at 
liberty  to  celect  a  suteable  person  in  his 
place."  This  part  of  tbe  will  was  preceded 
by  a  direction  in  relation  to  the  payment  of 
bis  debts  and  followed  by  the  attestation 
clause.  There  was  no  gift  to  any  other  per- 
son' and  no  disposition  of  a  remainder. 

It  Is  evident  that  tbe  testator's  intention 
was  to  provide  for  bis  wife  alone.  She  was 
the  sole  beneficiary  under  his  will,  and  the 
estate  he  gave  ber  had  all  tbe  attributes  of 
absolute  ownership.  Unless  he  gave  ber  a 
fee,  be  died  intestate  as  to  the  remainder 
after  tbe  expiration  of  a  life  estate.  Every 
presumption  Is  against  such  an  intention. 
"It  detracts  nothing  from  a  fee  for  a  testa- 
tor to  say  that  his  devisee  shall  have  the  sole 
control  of  tbe  property  during  ber  lifetime." 
Snyder  v.  Baer,  144  Pa.  27S,  22  Atl.  897,  13 
L.  R.  A.  359.  And  "a  devise,  generally  or  in- 
definitely, with  power  of  disposition  carries  a 
fee."  Wltmer  v.  Delone,  225  Pa.  450,  74 
Atl.  347. 

Tbe  Judgment  Is  aflSrmed. 


COMMONWEALTH   v.   INDEPENDENCE 
TRUST  CO. 

(Supreme  Oourt  of  Pennsylvania.     July  6, 
1911.) 

1.  CoNsrriTDTioNAi.   Law    (§    137*)— Obliqa- 

HON    OF   CONTBAOX— CONTBACTS    01    STAXB— 

Bonus  of  Cobfobationb. 

Act  April  29,  1874  fP.  L.  107)  |  44,  fixing 
the  rate  of  tranus  payable  by  a  corporation  on 
its  organization  or  on  an  increase  in  its  stock, 
does  not  constitute  a  continuing  contract  with 
corporations  organized  thereunder,  which  is 
beyond  the  power  of  the  Legislature  to  disturb, 
but  tbe  Legislature  may  increase  the  rate  ot 


bonus  and  make  tbe  new  rate  appUcatde  to  an 
increase  of  stock  of  corporations  previously  or- 
ganized. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  354;  Dec  Dig.  1 13T.»J 

2.  COBPOBATIONS     (J    19*)  —  Oboanizatioh — 

Bonds— Amount. 

Act  April  29,  1874  (P.  I*  7«  §  11,  an- 
thorized  tbe  formation  of  corporations  with  a 
capital  stock  of  $1,000,000,  and  fixed  the  rate 
of  bonus  at  one-fourth  of  1  per  cent.    Act  May 

3,  1899  (P.  L.  189),  and  Act  Feb.  9,  1901  (P. 
L.  3),  made  applicable  by  their  terms  to  "com- 
panies heretofore  incorporated  upon  any  in- 
crease of  their  capital  stodc  hereafter  anthoriz- 
ed,"  fixed  the  rate  of  bonus  at  one-third  of  1 
per  cent  Act  Jane  8,  1891  (P.  U  223).  au- 
thorized the  increase  of  the  capital  stock  of  cor- 
porations to  $10,000,000.  SuDsequent  acts  re- 
moved the  limitation  as  to  the  amount  of  stov^k. 
Held,  that  a  corporation,  organized  in  lis^y 
with  a  capital  stock  of  $1,000,000.  on  increase 
of  its  stod£  in  1909  to  $2,000,000,  will  be  re- 
quired to  pay  a  bonus  of  one-third  of  1  per  cent, 
on  the  increase,  the  time  of  the  actual  increase 
and  not  the  time  of  the  legislative  authorizatioo 
for  the  increase  controlling  the  rate.' 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  65;  Dec.  Dig.  {  19.*1 

3.   COBPOBATIONB     (§     19*)  —  OBOANIZATIOS — 

Bonus— Amount. 

A  corporation  organized  in  1889  with  a 
capital  of  $1,000,000,  which  in  1903  decreases 
its  stock  to  $75,000,  and  in  1900  increases  it 
to  $2,000,000,  is  only  required  to  pay  a  bonus 
on  the  additional  capital  stock  of  |l,000,OUO 
on  which  no  bonus  has  t>een  paid. 

[Ed.  Note. — ^For  other  cases,  see  OontoratioDa, 
Cent  Dig.  |  65;  Dec.  Dig.  {  19.*] 

Appeal    from    Court    of   Common    Pleas, 

Daupliln  County. 

Action  by  the  Commonwealth  against  tha 
Independence  Trust  Company.  From  a  Judg- 
ment for  the  Commonwealth,  both  parties 
appeal.  Reversed  and  remanded,  wltb  In- 
structions. 

Appeal  from  tax  settlement  From  tlw 
record  it  appeared  that  the  defendant  was 
incorporated  on  July  29,  1889,  under  tbe  gen> 
eral  incorporation  act  of  1874  (P.  L.  73), 
wltb  an  authorized  capital  of  $1,000,000.  On 
this  amount  It  paid  tbe  bonus  of  one-fourth 
of  1  per  centum,  the  rate  then  established  by 
law.  In  1903  It  decreased  Its  capital  stock 
to  $76,000,  but  In  1909  Increased  It  again  to 
$2,000,000.  It  paid  Into  tbe  state  treasury 
tbe  sum  of  $2,500,  being  a  bonus  of  one- 
fourth  of  1  per  centum  upon  the  second  $1,- 
000,000  of  its  capital  stock,  and  daimed  to 
be  exempt  from  any  further  payment  of 
bonus.  A  tax  was,  however,  settled  against 
it  for  bonus  at  the  rate  of  one-third  of  1  per 
centum  upon  $1,925,000.  On  appeal  from 
the  settlement  the  court  In  an  opinion  by 
Kunkel,  J.,  entered  Judgment  for  tbe  com- 
monwealth for  $2,312.60,  which  was  a  bon- 
us on  $1,925,000  at  the  rate  of  one-quarter  of 
1  per  centum.  Both  the  conunonwealth  and 
the  trust  company  appealed. 

Argued  before  FELL,  C.  J.,  and  BBOWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISfCER,  JJ. 
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Wm.  M.  Hargest,  Asst.  Deputy  Atty.  Gen., 
and  John  C.  Bell,  Atty.  Gen.,  for  the  Com- 
monwealth. W.  S.  Snyder,  M.  B.  Olm- 
sted, and  A.  0.  Stanmi,  tor  Independence 
Trust  Go. 

ELKIN,   J.     [1]  These   are   cross-appeals 
from  the  same  judgment,  and  will  be  dispos- 
ed of  In  one  opinion.    In  one  case  the  com- 
monwealth contends  that  the  bonus  should 
have  been  computed  at  the  rate  of  one-third 
of  1  per  centum  upon  the  actnal  Increase  of 
the  capital  stock,  while  the  learned  court 
below  sustained  the  contrition  of  appellee 
by  holding  that  the  bonus  rate  applicable 
under  the  facts  presented  is  one-fourth  of  1 
per  centom.    A  brief  reference  to  the  legis- 
lation requiring  the  payment  of  a  bonus  to 
the  commonwealth  for  the  privilege  of  incor- 
poration under  our  laws,  or  of  increasing 
capital  stock,  will  be  necessary  to  a  proper 
understanding  of  the  question  here  involved. 
The  general  incorporation  act  of  April  28, 
1874  (P.  L,  73),  provides  for  the  payment  of 
a  bonus  of  one-quarter  of  1  i>er  centum  upon 
the  amount  of  capital  stock  authorized  to  be 
issued,  in  two  equal  InstaUments,  and  a  like 
bonus  upon  any  subsequent  increase  there- 
of, the  first  installment  to  be  paid  when  the 
company  is  incorporated,  and  the  second  one 
year  thereafter.     It  was  further   provided 
that  no  company  shall  have  or  exercise  any 
corporate  powers  until  the  first  installment 
of  bonus  Is  paid,  and  that  letters  patent  shall 
not  issue  imtil  the  Governor  is  satisfied  that 
the  first  installment  has  been  paid  to  the 
State  Treasurer.    This  remained  the  law  un- 
til 1897,  what  the  Legislature  thought  prop- 
er to  increase  the  rate  of  bonus,  from  one- 
fourth  to  one-third  of  1  per  centum.    The 
act  of  June  15,  1897  (P.  L.   155),  was  an 
amendment  to  the  forty-fourth  section  of  the 
act  of  1874.    It  not  only  Increased  the  rate, 
but  required  the  entire  bonus  to  be  paid  in 
advance.    While  in  terms  it  applied  to  every 
company  incorporated  under  the  act  of  1874, 
with  certain  exceptions  named  in  the  act, 
some  confusion  arose  in  its  application  be- 
cause  all  companies   incorporated  prior   to 
Its  approval  paid  at  a  different  rate,  and  it 
was  contended  that  the  new  rate  could  not 
be  made  applicable  to  old  companies,  or  even 
to  increases  in  the  capital  stock  of  old  com- 
panies made  after  the  new  law  became  oper- 
ative.   It  is  true,  of  course,  that  all  compa- 
nies incorporated  prior  to  the  act  of  1897 
paid  a  bonus  at  the  rate  of  one-fourth  of  1 
per  centum  as  fixed  by  the  act  of  1874,  and, 
when  the  bonus  was  paid  at  the  rate  then 
fixed  by  law,  the  commonwealth  had  no  fur- 
ther claim  on  this  account.    But  this  does 
not  mean  that  a  contract  was  entered  Into 
between  the  commonwealth  and  the  corpora- 
tion that  the  bonus  rate  should  always  re- 
main  the  same,   and   that  the  Legislature 
conld  not,  if  deemed  wise  or  expedient,  in- 
crease the  rate  without  violating  a  contrac- 
tual relation.    We  see  nothing  in  the  law  pro- 
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vidlng  for  the  payment  of  a  bonus  upon  cap- 
ital stock  to  require  us  to  hold  that  the 
rate  is  in  the  nature  of  a  continuing  con- 
tract, protected  by  the  Constitution,  and  be- 
yond the  power  of  the  Legislature  to  dis- 
turb. The  rate  of  bonus  to  be  charged  for 
the  privilege  of  Incoriwratlng  or  for  increas- 
ing capital  stock  is  a  legislative  question, 
and  the  Legislature  has  been  attempting  to 
cover  every  phase  of  it  In  1899  an  act  was 
passed  more  comprehensive  in  terms  than 
the  former  acts  and  intended  to  include  all 
coriMrations,  and  all  increases  of  capital 
stock,  except  such  as  are  specifically  exempt- 
ed. This 'is  an  original  act,  and  is  not  in 
the  nature  of  an  amendment  to  or  supple- 
ment of  any  former  statute.  It  applies  to 
corporations  hereafter  created  and  to  "com- 
panies heretofore  incorporated  upon  any  In- 
crease of  their  capital  stock  hereafter  au- 
thorized." It  seems  perfectly  plain  that  the 
Legislature  intended  to  make  the  provisions 
of  this  act  broad  enough  to  cover  the  whole 
situation.  The  bonus  of  one-third  of  1  per 
centum  is  to  be  paid  by  all  corporations 
created  after  its  passage  and  by  all  com- 
panies incorporated  prior  to  that  time  upon 
such  increases  of  capital  stock  as  shall  be 
subsequently  authorized.  In  the  present  case 
the  corporation  was  created  prior  to  the 
passage  of  the  acts  of  1897  and  May  8,  1899 
(P.  L.  189),  and  therefore  the  bonus  on  the 
original  capitalization  was  one-fourth  of  one 
per  centum  and  this  was  paid.  It  increased 
Its  capital  stock  in  1909  and  the  question 
to  be  determined  on  this  appeal  is  whether 
the  bonus  on  the  increase  shall  be  paid  at 
the  rate  of  one-fourth  or  one-third  of  1  per 
centum. 

[2]  It  is  argued  for  appellee  that  the  act 
of  1899  does  not  apply  because  the  increase 
was  not  authorized  after  the  passage  of  the 
act.  In  other  words,  that  the  Legislature 
authorized  the  Increase  by  the  act  of  June  8, 
1891  (P.  L.  223),  and  that  the  legislative  au- 
thorization to  increase  capital  stock  deter- 
mines the  rate  of  bonus  to  be  paid  and  not 
the  act  of  the  corporators  in  voting  for  such 
Increase.  This  raises  an  interesting  ques- 
tion. The  act  of  1874  limited  the  amount  of 
capital  stock  to  be  issued  by  a  corporation 
to  11.000,000.  The  act  of  1891  permitted 
$10,000,000  to  be  issued,  while  the  act  of 
June  10,  1893  (P.  L.  417),  authorized  an  is- 
suance of  $30,000,000.  This  was  followed  by 
the  act  of  1901,  which  permitted  corporations 
to  have  an  unlimited  amount  of  capital  stock 
to  carry  out  the  corporate  purpose. 

It  is  now  contended  that  the  bonus  acts  of 
1897  and  1S99  had  reference  to  this  general 
authorization  to  increase  the  capital  stock  of 
all  corporations.  The  acts  do  not  say  so,  and 
such  a  construction  would  do  violence  to 
their  spirit  and  purpose.  These  are  revenue 
acts,  and  should  be  construed  so  as  to  ef- 
fectuate the  purpose  of  their  enactment 
Their  provisions  should  not  be  frittered 
away  by  technical  refinements  not  intended 
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to  be  controlling  In  tbe  administration  of 
revenue  laws.  The  acts  of  1874,  1891,  1893, 
and  1901,  fixing  limitations  apon  tbe  amoimt 
of  capital  stock  to  be  issued,  are  of  general 
application  and  relate  to  all  corporations. 
These  acts  prescribe  the  limits  within  which 
corporations  may  issue  capital  stock.  The 
amount  of  capital  stock  to  be  Issued  by  a 
corporation  within  these  limits  depends  upon 
the  act  of  the  corporators.  The  corporators 
determine  whether  tbe  capital  stock  shall  be 
$1,000,000,  or  $2,000,000,  or  $30,000,000,  and, 
when  they  do  so  determine,  tbe  bonus  is  com- 
puted on  this  basis.  If  there  be  any  doubt 
about  this  being  the  proper  intert)retatlon  of 
the  Acts  of  1897  and  1899,  the  Legislature 
made  clear  Its  intention  In  the  third  section 
of  the  act  of  February  9,  1901  (P.  L.  3).  It 
is  there  expressly  provided  as  follows:  "Up- 
on tbe  actual  increase  of  the  capital  stock  or 
Indebtedness  of  such  corporation,  made  pur- 
suant thereto,  it  shall  be  the  duty  of  the 
president  or  treasurer  of  such  corporation, 
within  thirty  days  thereafter,  to  make  re- 
turn to  the  Secretary  of  the  commonwealth, 
under  oath,  of  the  amount  of  such  actual  in- 
crease made,  and  concurrently  therewith 
such  corporation  shall  pay  to  the  State 
treasurer  for  the  use  of  the  commonwealth, 
such  bonus  on  the  actual  increase  shown  by 
said  return  as  shall  then  be  prescribed  by 
law."  Here,  then,  is  the  clear  expression  of 
the  legislative  intention  that  the  bonus  shall 
be  charged  upon  the  amount  of  Increase  fixed 
by  the  corporators,  and  at  the  rate  in  force 
when  the  increase  is  actually  made.  This  Is 
the  law  as  tbe  Legislature  has  written  it, 
and  we  are  bound  by  it  But  it  is  argued 
that  Com.  v.  B.  R.  Co.,  207  Pa.  154,  56  Atl. 
409,  Is  authority  for  a  different  rule.  The 
facts  of  that  case  differentiate  it  from  the 
case  at  bar.  It  was  there  held  that  the  rail- 
road company  bad  the  authority  under  its 
charter  to  increase  its  capital  stock  to  $150,- 
000  per  mile  without  the  payment  of  any 
bonus,  and  that  the  act  of  1901  bad  no  ap- 
plication to  the  facts  of  that  particular  case. 
In  the  present  case  it  Is  not  even  contended 
that  appellee  had  authority  under  its  charter 
to  increase  its  capital  stock  without  paying 
a  bonus.  It  is  conceded  that  a  bonus  must  be 
paid  on  the  increase,  and  the  only  question 
is  as  to  the  rate.  Clearly  under  the  act  of 
1901  tbe  rate  is  one-third  of  one  per  centum, 
and  the  amount  is  the  actual  increase  shown 
by  the  return  of  the  president  or  treasurer 
of  the  corporation  after  the  cori)orate  elec- 
tion authorizing  the  same. 

[3]  In  the  other  case,  the  appellant  com- 
pany contends  that  the  actual  Increase  of 
capital  stock  upon  which  the  bonus  is  to  be 
paid  \a  $1,000,000,  whUe  the  commonwealth 
asserts  it  is  $1,925,000.  The  company  was 
originally  incorporated  for  $1,000,000,  and 
upon  this  amount  the  bonus  was  fully  paid. 
Subsequently  the  capital  stock  was  either  de- 


creased or  withdrawn  so  that  only  $75,00i^ 
remained  outstanding.  At  a  still  later  datp 
there  was  a  reorganization  and  the  capital 
stock  was  increased  to  $2,000,000.  As  the 
situation  stands  tbe  commonwealth  has  re- 
ceived a  bonus  on  $1,000,000,  and,  if  now 
permitted  to  collect  a  bonus  on  an  additional 
$1,925,000,  it  will  th&k  have  been  paid  a 
bonus  on  $2,925,000,  although  In  fact  the 
corporation  never  issued  more  than  $2,000,0OJ 
of  capital  stock.  The  position  of  tbe  com- 
monwealth in  this  respect'  is  technical,  and 
entirely  ignores  the  equities  of  the  case.  The 
evident  Intention  of  the  Legislature  was  to 
impose  a  bonus  cha^e  upon  the  amount  of 
capital  stock,  and  not  to  exact  more  than  the 
total  capitalization  warrants.  When  an  in- 
corporated company  pays  a  bonus  apon  tbe 
amount  of  its  original  capital,  and  upon  any 
subsequent  increases  thereof,  the  requtre- 
ments  of  the  law  have  been  satisfied.  Tbe 
burden  is  always  on  the  commonwealth  to 
establish  the  necessary  facts  to  sustain  a 
clafin  for  taxes  or  revenue.  Upon  the  record 
here  presented  there  Is  a  total  capitalization 
of  $2,000,000,  with  a  bonus  paid  on  91.000.- 
000,  and  we  see  no  occasion  either  in  law  or 
equity  to  require  the  payment  of  a  bonns  on 
$2,925,000,  which  is  $SK25,000  more  capital 
stock  than  the  company  ever  issued.  Tbe 
record  does  not  give  any  information  as  to 
the  steps  taken  to  reduce  or  Increase  tbe 
amount  of  capital  stock,  nor  is  it  necessary 
for  the  purposes  of  this  case  that  it  shoold. 
but  it  does  show  tbe  amount  of  stock  now 
authorized  to  be  Issued  and  the  amount  of 
tbe  original  capital  upon  which  a  bonus  was 
paid.  The  difference  is  the  amount  on  which 
no  bonus  has  been  paid,  or  at  least  tne  full 
bonus  of  one-third  of  1  per  centum  baa  not 
been  paid.  The  company  therefore  owes  the 
commonwealth  what  remains  unpaid  on  tbe 
additional  capital  stodc  of  $1,000,000  at  the 
rate  of  one-third  of  1  per  coitum. 

Judgment  reversed  and  record  remitted, 
with  instructions  to  modify  and  enter  Judg- 
ment in  favor  of  the  commonwealth  in  ac- 
cordance with  tbe  views  herein  expressed. 


MOSEBT  V.  FLECK  «t  aL 

(Supreme  Court  of  Pennsylvania.     July  d, 
1911.) 

Fbatjduuint  Conveyancbs  (I  192*)— SUBSS- 
QUBNT  Bona  Fide  PaBCHASKSS  frok  Gsah- 
TOB— Judicial  Salk. 

A  purdtaser  of  land  at  a  BherifTs  Mile  ae- 
quires,  as  against  a  prior  purchaser  under  a 
voluntary  conveyance  in  fraud  of  creditore.  not 
only  the  right  to  contest  the  prior  vendee's 
title,  but  all  the  rights  of  the  fraudulent  debt- 
or, and,  on  being .  evicted  from  possession  by 
the  prior  vendee,  ne  may  recover  damages  from 
him  for  the  injuries  sustained. 

[EVl.  Note. — For  other  cases,  see  Fraudolent 
Conveyances,  Cent.  Dig.  «  589,  602-OW;  Dec. 
Dig.  {  192.*] 
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Appeal  from  Gonrt  of  Common  Pleas,  Ful- 
ton County. 

Action  by  William  L.  Moseby  against  Dan- 
iel C.  Fleck  and  others.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals. 
Reversed,  and  a  venire  facias  de  novo 
awarded. 

From  tbe  record  It  appeared  that  prior  to 
August  7,  1894,  Abram  6.  Anderson  was  the 
owner  of  the  farm  from  which  the  plaintiff 
was  ejected.  On  that  day  Anderson  and 
Kmma,  his  wife,  conveyed  the  land  to  Frank 
O.  McGlaln,  who  on  August  9,  1894,  convey- 
ed It  to  Emma  Anderson,  wife  of  Abram  O. 
Anderson.  On  May  26,  1899,  the  adminis- 
trator of  Richard  Ashman  obtained  judg- 
ment against  Abram  Anderson,  and  under 
this  Judgment  the  land  was  sold  by  the  sher- 
itr  on  March  16,  1901,  to  the  plaintiff  in  the 
execution,  who  by  deed  dated  December  18, 

1901,  conveyed  the  same  to  William  L.  Mose- 
by, the  plaintiff,  who  notified  Abram  Ander- 
son to  quit,   which  he  did  on  January  25, 

1902,  and  thereupon  the  plaintiff  took  pos- 
session. In  the  meantime  Frank  C.  McGlaln 
had  obtained  a  Judgment  against  Emma  An- 
derson on  which  be  issued  an  execution  and 
caused  the  farm  to  be  sold  by  the  sheriff, 
became  the  purchaser  at  such  sale,  and  re- 
ceived a  sheriff's  deed  therefor  on  October 
12,  1901.  On  January  29,  1902,  Frank  C.  Mc- 
Glaln ousted  Moseby  from  the  farm,  and 
Moseby  thereupon  brought  an  action  of  eject- 
naent,  by  which  he  was  restored  to  possession 
on  July  9,  1906.  Subsequently  Moseby 
brought  this  action  claiming  damages  for 
personal  property  injured,  rental  value  of 
farm  during  the  period  of  ouster,  and  depre- 
ciation of  its  value.  There  was  evidence 
tluit  the  conveyance  through  McCIaln  to  An- 
derson's wife  was  In  fraud  of  creditors,  in- 
cluding Richard  Ashman. 

At  the  trial  plaintiff  made  the  following 
offer:  It  is  proposed  to  be  proved  by  this 
witness  (Blaine  Anderson  being  upon  the 
stand)  that  Fleck,  Frank  C.  McCIain,  Harry 
M.  Edwards,  William  C.  Cunningham,  and 
George  Wilds  came  to  the  bouse  on  tbe  An- 
derson farm,  then  occupied  by  the  plaintiff 
In  this  case,  on  January  27,  1902,  and  again 
on  January  29,  1902,  and  on  the  latter  occa- 
sion ejected  the  plaintiff  and  his  wife  from 
the  premises,  removed  their  household  goods, 
damaged  the  latter,  and  the  amount  of  such 
damage,  and  other  items  of  damage  arising 
from  such  ejection.  , 

Tbe  coimsel  for  the  defendants  object  to 
the  admission  of  the  testimony  offered  to  be 
proved  by  this  witness,  because  it  appears  as 
part  of  tbe  plaintiff's  case  that  the  farm 
from  which  the  plaintiff  was  ousted  was  on 
August  7,  1894,  conveyed  In  fee  simple  by 
A.  G.  Anderson,  from  whom  the  plaintiff  re- 
ceived the  possession  of  tliese  premises,  to 
one  Frank  C.  McClaln,  and  by  McClain  tbe 
same  day  conveyed  to  Emma  Anderson,  whose 
title  to  the  property  it  appears  from  the  rec- 


ord In  ejectment  offered  by  the  plaintiff  pass- 
ed to  Frank  G.  McClaln,  one  of  the  defend- 
ants. 

It  further  appears  from  the  record  that 
the  plaintiff  claims  under  Richard  Ashman,  a 
creditor  of  Abram  G.  Anderson,  prior  to 
August  7,  1894,  the  date  of  the  deed  from 
Frank  C.  McClaln,  having  by  certain  convey- 
ances offered  In  evidence  acquired,  and  by 
sheriff's  sale  acquired,  the  title  of  Abram 
Anderson.  The  only  right  which  Aslunan 
acquired  being  the  right  to  contest  and  avoid 
the  deed  from  Abram  Anderson  to  Mc- 
Claln, it  follows,  therefore,  that  the  plaintiff 
could  not  acquire  any  possession  of  the  prem- 
ises entitling  him  to  sustain  this  action,  ex- 
cept by  pursuing  the  action  of  ejectment  as 
he  did,  and  therefore  all  evidence  with  re- 
spect to  this  eviction  is  irrelevant  and  imma- 
terial, and  incompetent  and  must  be  exclud- 
ed.   Objection  sustained. 

The  court  entered  a  compulsory  nonsuit, 
which  it  subsequently  refused  to  take  off. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  STEWART,  and 
MOSCHZISKER,  JJ. 

William  S.  Hoemer,  O.  C.  Bowers,  and 
John  P.  Slpes,  for  appellant.  Charles  Wal- 
ter, J.  N.  Sipes,  Frank  P.  Lynch,  S.  W.  Kirk, 
and  J.  H.  Longenecker,  for  appellees. 

STEWART,  J.  This  case  was  tried  on  the 
theory  that  a  purchaser  of  land  at  a  sher- 
iff's sale  acquires,  as  against  a  prior  vendee 
under  a  voluntary  conveyance  In  fraud  of 
creditors,  simply  a  right  to  contest  the  lat- 
ter's  title,  and  nothing  more.  The  authori- 
ties cited  give  no  support  to  this  view.  Hoff- 
man's Appeal,  44  Pa.  95,  decided  merely  that 
where  the  owner  of  land  Incumbered  with 
liens  conveys  In  fraud  of  creditors,  and  the 
land  Is  sold  by  the  sheriff  under  a  Judgment 
subsequently  obtained,  the  liens  existing  be- 
fore the  conveyance  remain  undlvested,  and 
are  therefore  not  payable  out  of  the  proceeds 
of  the  sale.  It  is  there  distinctly  said  that 
the  earlier  cases — Byrod's  Appeal,  31  Pa. 
241,  and  Fisher's  Appeal,  33  Pa.  294 — where 
this  doctrine  was  first  announced,  were  so 
ruled  in  order  to  prevent  the  mischief  of  a 
divestiture  of  the  liens  by  a  sale  under 
which  the  debtor's  deed  had  rendered  it  un- 
certain whether  the  purchaser  would  obtain 
any  title;  that,  because  of  this  uncertain- 
ty, it  was  thought  necessary  to  declare  that 
such  purchaser  holds  subject  to  liens  prior 
to  the  conveyance.  Tbe  case  In  no  sense  der- 
ogates anything  from  the  estate  that  passes 
to  the  sheriff's  vendee;  but,  on  the  other 
hand,  contains  a  clear  recognition  that  what 
does  pass  in  such  case  is  the  debtor's  entire 
estate  in  the  land.  "Still,"  says  Strong,  J., 
after  accounting  for  the  origin  of  the  rule 
as  to  prior  Hens,  "it  is  the  estate  of  the  debt- 
or, whatever  that  may  be,  which  is  sold  at 
the  sheriff's  sale."  This  case  is  followed  by 
Zuver  T.  Clark,  104  Pa.  222,  where  tlia  same 
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rule  as  to  divestiture  of  Hens  is  applied,  and 
it  is  tliere  said  that  a  sberifrs  deed,  under 
such  conditions,  passes  to  the  purchaser  all 
that  was  conveyed  to  the  fraudulent  gran- 
tee ;  that,  the  deed  being  void  as  to  the  de- 
frauded creditors,  as  regards  them.  It  is  still 
their  debtor's  estate  which  is  sold  in  satis- 
faction of  their  debts.  Jacoby's  Appeal,  67 
Pa.  434,  is  to  the  same  effect,  and  It  is  there 
repeated  in  express  terms  that  as  to  subse- 
quent creditors  a  fraudulent  conveyance  Is 
no  conveyance. 

The  doctrine  of  all  the  cases  Is  that,  under 
the  conditions  we  have  here,  a  purchaser  at 
sherifTs  sale  acquires  all  ttiat  he  would  have 
acquired  had  no  fraudulent  conveyance  been 
made,  except  that  he  takes  the  estate  incum- 
bered by  prior  existing  liens,  if  any;  in  oth- 
er words,  that  he  succeeds  to  every  right 
that  his  fraudulent  debtor  had  in  the  land, 
and  this  includes,  of  course,  the  right  of 
possession.  This  being  so,  it  is  Impossible  to 
regard  this  plaintiff  as  an  Intruder.  It  Is 
wholly  immaterial  how  he  obtained  posses- 
sion after  he  acquired  the  title  that  passed 
from  the  sheriff.  It  is  enough  to  know  that 
he  obtained  it  peaceably  in  the  assertion  of 
a  right.  His  forcible  ejection  was  an  un- 
warranted proceeding.  It  follows  that  for 
whatever  injury  resulted  he  is  entitled  to 
redress. 

The  assignments  of  error  are  sustained, 
the  Judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 


COMMONWEALTH  v.  BUFFALO  8c  LAKE 

B21IE  TRACTION  CO. 

(Supreme  Court  of  PennsylvaDia.     July  6, 

1911.) 

Taxation  (8  98*)— Pbopertt  Subject— Bonds 

OF  Corporation. 

Where  the  bonds  of  a  corporation  formed 
by  the  merger  of  New  York  and  Pennsylvania 
conioratious.  having  its  principal  office  m  New 
York,  are  owned  by  residents  of  Pennsylvania, 
but  pledged  and  physically  held  in  New  York 
as  collateral  security  for  debts  of  the  Pennsyl- 
vania owners,  the  consolidated  corporation  must 
deduct  from  the  interest  on  its  bonds  the  four- 
mill  tax,  and  pay  it  to  the  Treasurer  of  Penn- 
sylvania. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  U  lOft-200;   Dec.  Dig.  i  08.*] 

Appeal  from  Court  of  Common  Pleas, 
I>nuphin  County. 

Suit  by  the  Commonwealth  against  the 
Buffalo  &  Lake  Erie  Traction  Company. 
From  the  Judgment,  defendant  appeals.  Af- 
firmed. 

From  the  record  it  appeared  that  the  Buf- 
falo &  Lake  Erie  Traction  Company  Is  a 
corporation  formed  by  the  merger  of  a  New 
York  corporation  and  a  Pennsylvania  corpo- 
ration, with  its  principal  office  in  the  state 
of  New  York.  In  its  report  for  the  year 
1907  the  company  stated  that  $215,000  of  its 


bonds  were  bdd  during  all  the  year  1907  in 
New  York  as  collateral  security  for  loans 
made  by  persons  or  corporations  of  the  state 
of  New  York  to  individual  residents  of  Penn- 
sylvania. The  coupons  were  paid  for  the 
year  1907,  at  the  company's  office  In  Btilfa- 
lo,  N.  Y. 

Kunkel,  P.  J.,  filed  the  following  opinion 
in  the  court  below: 

"This  is  an  appeal  by  the  defendant  from 
the  settlement  of  an  account  against  It  for 
tax  on  Its  loans  for  the  year  1907.  Agree- 
ably to  the  provisions  of  the  act  of  April 
22,  1874  (P.  L.  109).  it  has  been  submitted 
to  us  for  trial  without  a  Jury.  The  facts 
are  not  in  controversy,  having  been  agreed 
upon  by  the  parties  in  a  written  statemeit, 
which  has  been  filed  in  the  case. 

"Discussion. 

"Part  of  the  tax  claimed  in  tills  settlement 
Is  charged  upon  $215,000  of  bonds  issued  by 
the  defendant  company  to  and  owned  by  res- 
idents of  this  state,  but  delivered  by  th&n 
to  and  held  during  the  year  1907  by  cor- 
porations and  individuals  of  the  state  of 
New  York  as  collateral  security  for  money 
I)orrowed  by  the  former  from  the  latter  resi- 
dents. It  is  contended  by  the  defendant  tliat 
these  bonds  are  not  taxable  in  this  state 
under  the  act  of  June  8,  1891  (P.  L.  220), 
which  imposes  a  tax  of  four  mills  npon  the 
nominal  value  of  all  bonds  'owned,  held  or 
possessed'  by  residents  of  the  state,  and  that 
it  Is  not,  therefore,  liable  for  the  tax  under 
section  4  of  the  act  of  June  30,  1885  (P.  L. 
194),  for  having  failed  to  deduct  it  as  direct- 
ed by  that  act  when  it  paid  the  interest  on 
the  bonds.  The  single  question  presented,  as 
stated  in  the  defendant's  written  brief.  Is; 
'Are  the  bonds  held  in  New  York  as  coUat- 
eral  owned,  held,  or  possessed  by  any  person 
resident,  located,  or  liable  to  taxation  within 
this  commonwealth?'  The  defendant  claims 
that  as  the  bonds  were  transferred  and  de- 
livered as  collateral  security  to  residents  of 
the  state  of  New  York,  and  there  held  during 
the  year  for  which  the  tax  is  here  charged, 
they  were  not  owned  by  residents  of  this 
state.  We  are  referred  to  numerous  au- 
thorities in  which  are  discussed  the  relative 
rights  of  the  parties  to  a  pledge  or  to  the 
transfer  of  personal  property  for  the  purpose 
of  collateral  security  and  also  to  the  defini- 
tion of  lexicographers  of  the  word  'owner.' 
The  authorities  cited,  however,  can  give  us 
but  little  aid  in  determining  the  meaning  of 
the  word  'owned'  in  the  present  instance. 
The  question  here  is:  How  is  it  to  be  in- 
terpreted in  the  statute?  So  far  as  we  are 
advised,  as  so  used  it  has  received  no  Judi- 
cial interpretation.  It  Is  a  familiar  doctrine 
that  statutes  are  presumed  to  use  words  in 
their  popular  sense,  and  that,  as  between 
two  meanings  of  a'  word,  the  ordinary  or 
popular  meaning  is  to  be  preferred.     If  the 
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word  'ovnied'  be  Interpreted  In  the  sense  In 
wbicb  it  Is  commonly  understood  and  used 
or  even  in  its  tecbnical  senae,  can  tbere  be 
any  doubt  as  to  the  ownership  of  the  bonds 
In  question?  It  Is  difficult  to  speak  of  the 
relation  of  the  residents  of  this  state  to  the 
bonds  except  as  that  of  owners.  It  is  true 
that  the  persons  to  whom  they  were  pledged 
bad  a  special  property  in  them,  as  all  bailees 
of  property  have  in  the  articles  held  under 
the  contract  of  bailment  But  such  special 
property  neither  in  the  legal  nor  in  the  ordi- 
nary acceptation  of  the  term  constituted 
them  the  owners.  No  one  would  think  of 
speaking  of  the  bailee  of  a  horse  for  hire 
as  the  owner  of  the  horse  or  of  the  pawnee 
of  a  watch  as  security  for  a  loan  as  the  own- 
er of  the  watch  or  of  any  other  bailee  of 
property  as  the  owner  thereof.  The  bailee 
has  only  such  dominion  over  the  property 
balled  as  is  necessary  to  secure  his  rights 
and  to  accomplish  the  purpose  of  the  bail- 
ment; and  the  delivery  of  property  to  anoth- 
er by  the  owner  for  a  time  and  for  specific 
purpose  does  not  make  the  owner  any  the 
less  the  owner  on  that  accoimt  in  the  ordi- 
nary use  and  understanding  of  the  word. 
To  hold  that  the  residents  of  New  York  were 
the  owners  of  the  bonds  in  the  present  case 
would  be  Just  as  contrary  to  the  commonly 
understood  meaning  of  the  word  as  to  hold 
that  the  mortgagee  of  real  estate  is  the  own- 
er of  the  real  estate  mortgaged,  or  that  the 
lessee  of  real  estate  is  the  owner  of  the  real 
estate  leased,  and  yet  in  each  of  these  cases 
the  title  to  the  real  estate  is  in  the  mort- 
gagee and  lessee  to  the  extent  of  effectuating 
the  intention  of  the  parties.  There  can  be 
no  question  but  that  -the  bonds  upon  which 
the  tax  is  here  charged,  although  delivered 
to  nonresidents  for  a  temporary  purpose, 
were  still  owned  by  residents  of  the  state 
within  the  meaning  of  the  act  of  1891.  In 
Stanford  t.  San  Francisco,  131  Cal.  34,  63 
Pac.  145,  where  the  question  of  the  taxation 
of  certain  certificates  of  stocks  and  of  cer- 
tain bonds  of  foreign  corporations  pledged 
in  New  York  for  money  borrowed  by  a  de- 
cedent who  was  a  resident  of  California  was 
considered,  it  was  held  that  such  certificates 
of  stocks  and  such  bond^  were  taxable  in 
the  state  of  the  decedent  to  him  while  living, 
and  after  his  death  to  his  estate,  under  the 
Code  which  provided  that  the  assessor  must 
assess  taxable  property  to  the  person  by 
whom  it  was  owned  or  claimed.  In  that  case 
It  was  said  that  the  shares  of  stocks  and 
bonds  pledged  as  collaterals  to  secure  ad- 
vances made  thereon  were  assessable  in  the 
name  of  the  pledgor,  and  that  under  that 
provision  of  the  Code  the  decedent  was  the 
owner  of  the  shares  and  bonds  by  him 
pledged. 

"The  fact  that  the  bonds  were  physically 
out  of  the  state  cannot  affect  the  question  of 
their  taxability.    The  owners  were  domiciled 


In  this  state  and  the  bonds  had  their  situs 
here  also.  Cooley  on  Taxation  (3d  Ed.)  8C. 
87,  and  notes. 

"Nor  do  we  think,  as  suggested  by  the 
defendant,  that  the  New  York  holders  of 
these  bonds  would  be  taxable  on  them  under 
the  laws  of  that  state.  No  doubt  they  would 
be  taxable  on  the  loaa  made  by  them  to  the 
Pennsylvania  owners  of  the  bonds,  but  the 
bonds  were  held  to  secure  and  represented 
that  indebtedness.  To  tax  the  bonds  also 
would  be  to  tax  the  same  debt  twice.  This 
certainly  could  not  be  within  the  contempla- 
tion of  the  revenue  laws  of  New  York. 

"We  therefore  conclude: 

"(1)  That  the  bonds  In  question  were  own- 
ed by  residents  of  the  state  of  Pennsylvania 
within  the  meaning  of  that  term,  as  it  is 
used  in  the  act  of  June  8,  1891  (P.  L.  220). 

"(2)  That  the  bonds  were  taxable  in  the 
state  of  Pennsylvania. 

"(3)  Tliat  the  commonwealth  is  entitled  to 
Judgment 

"Wherefore,  in  accordance  with  the  stlpu. 
latton  filed  by  the  parties.  Judgment  is  di- 
rected to  be  entered  in  favor  of  the  common- 
wealth and  against  the  defendant  for  $855.- 
02,  unless  exceptions  be  filed  within  the  time 
limited  by  law." 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

W.  S.  Snyder,  M.  B.  Olmsted,  and  A.  C. 
Stamm,  for  appellant  William  M.  Hargest, 
Asst  Deputy  Atty.  Gen.,  and  John  C.  Bell. 
Atty.  Gen.,  for  the  Commonwealth. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  Judge  Kunkel. 


COaiMONWEALTH  v.  EXCELSIOR  BRICK 
&  STONE  CO. 

(Supreme  Court  of  Pennsylvania.     July  6, 
1911.) 

Taxation  (S|  160,  378*)— Pbopbrtt  Subject 
—Exemptions— MANDFACniRiNG     Cobpoba- 

TION. 

Where  a  manufacturing  corporation  has 
been  compelled  to  stop  business  by  the  con- 
demnation of  most  of  its  lands  by  a  city,  it 
is  not  thereafter  exempt  from  taxation,  but  its 
stock  may  be  taxed  on  a  fair  valuation  of  its 
assets,  consisting  of  Its  claim  against  the  city 
for  damages  and  Its  remaining  real  property. 

[Ed.  Note.— For  other  coses,  see  Taxation, 
Dec  Dig.  H  160,  878.»] 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Suit  by  the  Commonwealth  against  the 
Excelsior  Brick  &  Stone  Company.  EYom  a 
Judgment  for  the  Commonwealth,  defendant 
appeals.    Affirmed. 

Kunkel,  P.  J.,  filed  the  following  opinion: 

"This  is  an  appeal  by  the  defendant  from 

a  settlement  of  an  account  against  it  for  tax 


*For  other  cases  u«  sam*  toplo  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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on  Ita  capital  stock  for  the  year  1908.  It 
has  been  submitted  to  the  court  for  trial, 
without  a  jury,  agreeably  to  the  provisions 
of  the  act  of  April  22,  1874  (P.  L.  109).  The 
facts  are  not  disputed,  and  we  find  them  to 
be  as  follows: 

"The  defendant  company  Is  a  corporation, 
organized  for  manufacturing  purposes  under 
the  act  of  July  18,  1863  (P.  L.  1864,  p.  1102). 
Until  September,  1903,  it  was  exclusively  en- 
gaged In  the  manufacture  and  sale  of  brick. 
Its  paid-up  capital  stock  is  |397,900,  repre- 
sented by  its  manufacturing  plant,  located 
in  Philadelphia,  and  including  72  acres  of 
land.  In  September,  1903,  the  city  of  Phila- 
delphia, under  its  power  of  eminent  do- 
main, condemned  and  appropriated  more 
than  SO  acres  of  its  land  for  street  and  park 
purposes.  Thereupon  the  company  suspend- 
ed business,  and  from  that  time  has  trans- 
acted no  business  whatever,  except  to  sell 
the  accumulated  brick  which  it  had  on  hand 
at  the  time,  but  has  been  awaiting  the  pay- 
'rnent  of  damages  for  the  land  taken,  with 
the  view  of  winding  up  its  affairs  and  dis- 
tributing its  assets  among  its  stockholders. 
It  has  no  indebtedness.  The  viewers  ap- 
pointed by  the  court  found  the  amount  of 
damages  suffered  by  the  company  because  of 
the  taking  of  its  property  to  be  fl71,500,  but 
upon  appeal  and  trial  in  court  the  Jury  fixed 
the  damages  at  1375,000.  The  assessed  value 
of  that  part  of  the  real  estate  taken  and  re- 
maining to  the  company  is  $134,000.  The 
company  duly  made  Its  annual  report  to  the 
Auditor  General,  appraising  its  capital  stock 
at  $2.23  a  share,  or  at  the  total  value  of 
$134,627.50.  The  accounting  officers  of  the 
commonwealth,  not  being  satisfied  with  this 
appraisement,  assessed  and  valued  the  cap- 
ital stock  at  $375,000,  and  settled  an  account 
against  the  company  for  the  tax  of  5  mills 
on  such  valuation,  which  amounted  to  $1,875, 
from  which  settlement  this  appeal  was  taken. 

"Discussion. 
"The  commonwealth  claims  the  tax  under 
section  21  of  the  act  of  June  1,  1889  (P.  L. 
420),  as  farther  amended  by  the  act  of  June 
8,  1893  (P.  L.  353),  which  imposes  upon  every 
corporation  an  annual  tax  of  five  mills  upon 
each  dollar  of  the  actual  value  of  its  whole 
capital  stock.  The  defendant  denies  Its  lia- 
bility for  the  tax,  contending  that  it  is  ex- 
empt therefrom  under  the  proviso  of  the  act, 
which  declares  'that  the  provisions  of  this 
section  shall  not  apply  to  the  taxation  of  so 
much  of  the  capital  stock  of  corporations, 
organized  for  manufacturing  purposes,  which 
is  invested  in  and  actually  and  exclusively 
employed  in  carrying  on  manufacturing  with- 
in the  state,  except  companies  engaged  tn 
the  brewing  or  distilling  of  spirits  or  malt 
liquors,  and  such  as  enjoy  and  exercise  the 
right  of  eminent  domain;  but  every  manu- 
facturing corporation  shall  pay  the  state  tax 
of  five  mills,  herein  provided,  upon  such 
I>roportion  of  its  capital  stock,  if  any,  as 


may  be  invested  in  any  property  or  busineg 
not  strictly  incident  or  appurteiant  to  its 
manufacturing -business — it  being  the  object  | 
of  this  proviso  to  relieve  from  state  taxation 
only  so  much  of  the  capital  stock  as  ts  In- 
vested purely  in  the  manufacturing  plant 
and  business.'  The  right  of  the  defendant 
company  to  the  benefit  of  this  exemption  '■ 
must  be  clear;  otherwise  it  Is  liable  with 
all  other  corporations  for  the  tax  provided 
for  in  the  act  It  Is  at  once  manifest  that 
the  defendant  is  not  entitled  to  the  exemp- 
tion. It  ceased  to  operate  its  plant  In  1904. 
intending  to  go  out  of  business.  It  has  not 
engaged  in  manufacturing  since  that  time. 
Therefore  none  of  its  capital  has  been  actu- 
ally employed  in  manufacturing  since  1901. 
Instead,  the  greater  part  of  its  property  rep- 
resenting its  capital  stock  was  then  taken 
from  it,  and  its  capital  stock  has  since  been 
represented  In  part  by  that  portion  of  its 
real  estate  remaining,  and  in  part  by  its 
claim  against  the  city  of  Philadelphia  for 
the  portion  which  was  taken.  It  cannot 
be  said,  therefore,  that  any  of  such  prop- 
erty is  actually  employed  in  carrying  on  man- 
ufacturing; nor  can  It  be  said  that  the 
claim  which  It  holds  against  the  dty  of 
Philadelphia  is  an  investment  in  its  manu- 
facturing plant  or  business. 

"Further,  the  company  objects  to  the  val- 
uation placed  upon  Its  stock  by  the  acooont- 
ing  officers.  Ordinarily  the  valuation  put 
upon  capital  stock  by  the  officers  of  a  com- 
pany under  oath  is  to  be  considered  of  no 
little  weight,  but  it  is  not  controlling.  The 
officers  of  this  company  appraised  the  capital 
stock  at  the  highest  price  for  which  it  sold 
during  the  year  1008 ;  °  but  it  does  not  appear 
under  what  circumstances  the  sale  was  made, 
whether  It  was  a  private  or  a  public  sale,  or 
whether  those  between  whom  the  sale  was 
had  really  knew  the  value  of  the  stock.  The 
value  of  the  property  and  assets  of  the  com- 
pany, as  shown  by  the  local  assessment  and 
the  amount  of  damages  fixed  by  the  jury  in 
the  condemnation  proceedings,  is  $500,000, 
and  the  company  has  no  indebtedness. 

"Having  regard  to  all  the  elements  which 
properly  enter  into  the  value  of  capital  stock, 
and  which  ought  to  be  considered,  we  can- 
not differ  from  the  accounting  officers,  and 
therefore  find  that  their  valuation  of  $375,000 
is  the  fair  actual  value  In  cash  of  the  de- 
fendant company's  capital  stock,  or  of  so 
much  thereof,  at  least,  as  Is  not  Invested  in 
its  manufacturing  plant  or  business. 

"We  therefore  conclude: 

"(1)  That  the  capital  stock  of  the  defend- 
ant company  is  liable  for  and  not  wholly  ex- 
empt from  the  capital  stock  tax  Imposed  by 
the  act  of  June  1,  1889,  as  further  amended 
by  the  act  of  Jnne  8,  1893  (P.  L.  353). 

"(2)  That  the  defendant  company  \b  liable 
to  the  commonwealth  for  the  capital  stock 
tax  of  five  mills  on  the  valuation  of  $875,000 
for  the  year  190a 

"(3)  Accordingly,  judgment  Is  directed  to 
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be  entered  !n  favor  of  the  commonwealth 
and  against  the  defendant  company  for  $1,- 
S75,  nnless  exceptions  be  filed  within  the 
time  limited  by  law." 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESSIREIZAT,  ELKIM,  STiTiVART,  and 
MOSCHZISEER,  JJ. 

Boyd  Lee  Spahr  and  HUis  Ames  Ballard, 
for  appellant  William  M.  Hargest,  Asst 
I>epaty  Atty.  Oen.,  and  John  C.  Bell,  Atty. 
Uen.,  for  the  Commonwealth. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  learned  president  Judge 
of  the  common  pleas. 


PITTSBURG,  S.  &  N.  B.  CO.  v.  KEATING  & 
S.  B.  CO.  et  aL 

(Sapreme  Court  of  Pennsylvania.    July  6, 
1911.) 

1.  Bahaoadb  (190*)— CoNSTBTTcnon-^BOBs- 

INe  OtHKB  BAII.B0AD8— Cohtkact. 

Where  a  grant  by  a  railroad  company  to 
another  railroad  company  to  cross  the  former's 
tracks  reserves  to  the  grantor  the  right  to 
lay  additional  tracks  across  the  tracks  of  the 
grantee,  the  grantor  may  thereafter  lay*  an  ad- 
ditional track  at  the  crossing  so  as  to  secure 
a  standard  gfiufre  in  addition  to  the  narrow 
gauge  of  its  original  construction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  90.»] 

2.  Railboads   (S  14*)— Cokfanies— Oboani- 
zation— collatebax  attack. 

In  a  suit  between  two  railroad  companies 
as  to  crossing  at  grade,  one  cannot  attack  the 
legal  organization  of  the  other  on  the  ground 
of  irregularities,  where  the  state  does  not  in- 
terfere. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  14.*) 

3.  Railboads  (J  14*)— CoitPANiEs— Incobpo- 

RATION— PBESUMPTION. 

Where  it  appears  from  a  railroad  charter 
granted  in  1880  that  the  road  was  only  about 
10  miles  in  length  and  that  a  subscription  of 
$2,000  per  mile  was  made  of  which  10  per 
cent,  was  paid,  it  will  be  presumed  that  the 
company  was  organized  under  General  Rail- 
road Act  April  4,  1868  (P.  L.  62),  as  amend- 
ed by  Act  May  13,  1876  (P.  L.  157),  and  not 
tinder  Act  March  18,  1875  (P.  L.  28),  relat- 
ing to  narrow  gauge  railroads,  although  the 
railroad  was  actuuly  built  with  a  gauge  of 
only  three  feet. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Dec.  Dig.  {  14.*] 

4.  RAII.BOAD8  (I  14*)— Companies— Incobpo- 

RATION— CEBTinCATI. 

General  Railroad  Act  April  4,  1868  (P.  L. 
02),  as  amended  by  Act  M^  13,  1876  (P.  L. 
157),  does  not  require  the  certificate  of  incor- 
poration of  a  railroad  to  state  its  gauge,  and, 
if  a  gauge  is  stated,  it  may  be  treated  as  sur- 
plusage. 

Ita.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  14.*) 

Appeal  from  Conrt  of  Common  Pleas,  Mc- 
Kean  County. 

Bill  in  equity  by  tlie  Pittsburg,  Shawmnt 
&  Northern  Railroad  Company  against  the 
Keating  &  Smethport  Railroad  Company  and 


others.    From  a  decree  dismissing  the  bQI, 
plaintiff  appeals.    Affirmed. 

Ormerod,  P.  J.,  specially  presiding,  filed  the 
following  opinion  in  the  court  below: 

"This  is  a  bUl  in  equity  instituted  by  the 
plaintifT  to  restrain  the  defendant  from  lay- 
ing additional  rails  across  the  plaintltTs  road 
for  the  purpose  of  changing  the  said  crossing 
from  a  narrow  gauge  to  a  standard  gauge, 
and  from  operating  the  same  as  a  standard 
gauge  crossing.  This  bill  was  filed  April  25, 
1905.  Proceedings  were  Iiad  thereon  which 
resulted  in  the  continuation  of  the  prelimi- 
nary injunction  granted,  untH  final  hearing. 
No  further  steps  were  taken  until  the  final 
hearing,  which  began  in  July,  1910.  The 
rights  of  the  plaintifT  company  were  acquired 
through  the  merger  and  consolidation  of  the 
Mt  Jewett,  Clermont  &  Northern  Railroad 
Company,  with  other  roads,  by  virtue  of  an 
agreement  dated  July  13,  1899,  under  the 
name  of  the  Pittsburg,  Shawmut  &  Northern 
Railroad  Company.  The  rights  of  the  de- 
fendant were  acquired  as  follows:  In  the 
year  1880,  the  Bradford,  Bordell  &  Smeth- 
port Railroad  Company  was  incorporated  un- 
der the  general  railroad  laws  of  Pennsyl- 
vania as  a  railroad  less  than  15  miles  in 
length,  and  constructed  and  operated  through 
the  borough  of  Smethport  and  along  the 
point  in  controversy.  Its  railroad  rights, 
etc.,  were  leased  to  the  Bradford,  Bordell  & 
Kinzua  Railroad  Company,  a  narrow  gauge 
road,  by  lease  dated  January  1,  1881.  Bel- 
lowing the  lease  a  mortgage  was  given  which, 
by  the  corporate  action  of  both  the  Bradford, 
Bordell  &  Smethport  and  the  Bradford, 
Bordell  &  Kinzua,  became  a  lien  upon  all  the 
rights  and  franchises,  property  of  both  these 
railroads  and  upon  all  the  property,  etc., 
that  might  be  thereafter  acquired.  Mortgage 
foreclosure  proceedings  were  had  upon  this 
mortgage  and  George  L.  Roberts  appointed 
receiver.  In  1891,  subject  to  the  lease  of  the 
Bradford,  Bordell  St  Smethport  Railroad  Com- 
pany and  the  Bradford,  Bordell  &  Kinzua 
Railroad  Company,  a  sale  was  made  on  a  fi. 
fa.  of  the  railroad  and  property  of  the  Brad- 
ford, Bordell  &  Smethport  Railroad  Compa- 
ny, subject,  however,  to  a  lien  of  the  mortgage 
which  was  prior  to  the  lien  of  Judgment;  the 
mortgage  having  been  given  in  June,  1SS2,  and 
the  Judgment  obtained  and  entered  in  1891.  A 
few  months  afterwards  in  1892,  In  consum- 
mation of  the  mortgage  foreclosure  proceed- 
ings, George  Roberts  sold  all  of  the  property, 
rights,  franchises,  etc.,  upon  which  the  said 
mortgage  was  lien,  to  H.  K.  Pomeroy  et  al., 
who  organized  the  company  under  the  Brad- 
ford, Bordell  &  Kinzua  Railroad  Company. 
In  1903  a  Judicial  sale  of  the  Bradford,  Bor- 
dell tc  Kinzua  Railroad  Company  was  bad, 
and  the  purchasers  thereof  reorganized  the 
same  under  the  style  of  the  BnCTalo,  Bradford 
&   Kane  Railroad   Company.     Subsequently 


*For  other  casei  aee  Mina  topic  uid  lectlon  NVMB£R  In  Dee.  Dig.  *  Am.  Dig.  K«y  No.  Sarita  *  Bsp'r  ladazca 


Digitized  by  VjOOQ'C 


936 


81  ATXANTIC  RBPORTEB 


(P«. 


tbe  Buffalo,  Bradford  &  Kane  Railroad  Ck>m- 
pany  entered  Into  a  lease  with  the  Keating 
&  Smetbport  Railroad  Company,  whereby  tbe 
Keating  &  Smetbport  Railroad  Company,  a 
standard  gauge  railroad  company,  has  beoi 
and  Is  now  operating  a  railroad  of  tbe  Buf- 
falo, Bradford  &  Kane  Railroad  Company. 
In  May,  1899,  Mt.  Jewett,  Clermont  &  North- 
ern Railroad  Company,  whose  rights  were 
afterwards  conveyed  to  tbe  Pittsburg,  Shaw- 
mut  &  Northern  Railroad  Company,  while 
constructing  their  railroad,  attempted  to  cross 
tbe  road  of  the  Bradford,  Bordell  &  Klnzua 
Railroad  Company  at  grade,  and  the  point  in 
controversy.  And  by  an  agreement  made 
May  25,  1899,  between  the  Bradford,  Bor- 
dell &  Kinzua  Railroad  Company,  as  parties 
of  tbe  first  part,  and  tbe  Mt.  Jewett,  Cler- 
mont &  Northern  Railroad  Company,  as  par- 
ties of  tbe  second  part,  marlied  as  defend- 
ant's 'Exhibit  No.  10,'  tbe  said  Mt.  Jewett, 
Clermont  &  Northern  Railroad  Company  was 
permitted  under  certain  conditions  and  reser- 
vations on  tbe  part  of  the  Bradford,  Bordell 
&  Klnzua  Railroad  Company  to  cross  said 
road  at  grade.  Said  agreement  provides,  in- 
ter nlla,  as  follows:  'It  Is  expressly  under- 
stood and  agreed  that  tbe  party  of  tbe  first 
part  hereby  reserves  to  Itself,  its  successors 
and  assigns,  tbe  right  to  lay  additional  rail 
or  track  or  additional  tracks  from  time  to 
time  and  at  any  time  at  its  pleasure  across 
the  track  of  the  second  party  aforesaid,  and 
tbe  said  second  party  agrees  to  pay  from 
time  to  time  and  at  all  times  all  expenses  In- 
curred by  tbe  party  of  the  first  part  in  lay- 
ing and  maintaining  such  additional  crossing 
or  crossings,  rail,  track  or  tracks.' 

"The  defendant  contends  that  this  bill 
should  be  dismissed  and  the  injunction  dis- 
solved for  two  reasons: 

"(1)  That  by  tbe  terms  of  tbe  contract  of 
May  25.  1899,  they  have  tbe  right  to  place 
tbe  additional  rails  desired. 

"(2)  That  the  Bradford,  Bordell  &  Smetb- 
port Railroad  Company  was  incorporated  un- 
der tbe  Act  of  April  4,  1868  (P.  L.  62),  and 
its  supplement,  the  Act  of  May  IS,  1876  (P.  L. 
157),  and  bad  a  right  to  broaden  its  gauge. 

"It  is  conceded  that  at  the  date  of  the  con- 
tract of  May  25,  1899,  tbe  Bradford,  Bordell 
&  Smetbport  Railroad  Company  was  operat- 
ing its  road  upon  the  location  of  the  point 
in  controversy,  and  that  the  Mt.  Jewett,  Cler- 
mont &  Northern  Railroad  Company  was  con- 
structing its  railroad  and  was  attempting  to 
cross  tbe  Bradford,  Bordell  &  Kinzua  Rail- 
road and  said  point  at  grade;  that  tbe  Brad- 
ford, Bordell  &  Kinzua  Railroad  Company 
bad  the  prior  location.  Tbe  plaintur  does 
not  deny  that  the  rights  and  franchises  of 
the  Bradford,  Bordell  &  Kinzua  Railroad 
Company  are  now  vested  in  tbe  Buffalo, 
Bradford  &  Kane  Railroad  Company,  or  the 
lease  by  tbe  Buffalo,  Bradford  &  Kane  Rail- 
road Company  to  the  Keating  &  Smetbport 
Railroad  Company. 

[1]  "By  the  terms  of  the  contract  of  May 
25,  1899,  tbe  plaintiff  obtained  a  right,  which 


it  Is  doubtful  it  would  hare  acquired  from 
the  court,  to  cross  at  grade.  That  right  it 
acquired  on  certain  conditions,  and  among 
them  was  a  reservation  of  the  right  of  the 
Bradford,  Bordell  &  Klnzua  Railroad  Compa- 
ny to  lay  additional  rail  or  tracks,  'from  time 
to  time,  and  at  any  time  at  its  pleasure 
across  tbe  tracks  of  second  party.' 

"Tbe  language  of  this  reservation  is  too 
plain,  explicit,  and  comprehensiye  to  leave 
any  doubt  as  to  what  was  understood  by  tint 
contracting  parties.  To  deny  their  llabilltr 
under  the  terms  of  the  contract  is  a  Tlolation 
of  the  principles  of  equity. 

"It  is  contended  by  tbe  plaintiff  that  it  is 
not  bound  by  tbe  contract  for  the  reason 
that  it  alleges  that  tbe  Bradford,  Bordell  & 
Kinzua  Railroad  Company  at  the  time  of 
making  tbe  said  contract  had  no  right  to  tbe 
prior  location,  for  tbe  reason  that  it  never 
bad  acquired  the  franchise  of  tbe  Bradford, 
Bordell  &  Smetbport  Railroad  Company; 
that  after  the  purchase  by  George  Rol>erts 
of  tbe  franchises  of  the  Bradford,  Bordell  & 
Smetbport  Railroad  Company  no  reorganiza- 
tion of  said  road  was  bad  as  required  by  act 
of  assembly;  and  that  tbe  title  to  said  fran- 
cblse,  etc..  Is  now  in  George  Roberts  as  re- 
ceiver of  tbe  Bradford,  Bordell  &  Kinzua 
Railroad  Company. 

"While  it  does  not  appear  that  any  pro- 
ceedings to  reorganize  tbe  said  Bradford. 
Bordell  &  Smetbport  Railroad  Company 
were  taken  by  said  George  Roberts  as  re- 
ceiver, it  does  appear  that,  by  foreclosure 
proceedings  upon  a  mortgage  executed  and 
recorded  nine  years  prior  to  the  date  of  the 
judgment  upon  which  tbe  sale  of  1S91  was 
effected,  tbe  properties,  rights,  franchises, 
etc.,  of  the  Bradford,  BordeU  &  Kinzua  Rail- 
road Company,  and  tbe  Bradford,  Bordell  & 
Smetbport  Railroad  Company,  were  sold  by 
George  Rol>erts  as  special  master  to  H.  K. 
Pomeroy  et  al.,  who  did  proceed  to  reorgan- 
ize said  road  as  the  Bradford,  Bordell  & 
Kinzua  Railroad  Company,  and  that  in  the 
deed  to  said  Pomeroy  et  al.  all  rights  ac- 
quired by  the  said  George  Roberts  as  receiv- 
er for  the  Bradford,  Bordell  &  Kiuzua  Rail- 
road Company  at  said  sale  in  1891  were  con- 
veyed. 

[2]  "It  was  in  pursuance  of  this  reorgani- 
zation that  tbe  Bradford,  Bordell  &  Kinzua 
Railroad  Company  was  operating  said  road 
wben  the  contract  of  May  25,  1899,  was  en- 
tered into.  Whether  there  were  any  irregu- 
larities in  the  said  reorganization  is  not  a 
matter  to  concern  the  plaintUt.  It  cannot 
be  permitted  to  prove  in  a  collateral  pro- 
ceeding that  a  condition  precedent  to  its  full 
corporate  existence  had  not  been  complied 
with.  It  was  operating  tbe  road  as  a  de  fac- 
to corporation,  and,  wboi  tbe  state  does  not 
interfere,  the  plaintiff  cannot  question  its 
ability  to  make  tbe  contract  between  them. 
Com.  ▼.  Central  Passenger  Ry.  Co.,  52  Pa. 
506;  Dyer  v.  Walker,  40  Pa.  157;  Spabr  v. 
Bank,  9i  Pa.  429. 
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[3]  "It  is  also  contended  by  the  plaintiff 
tbat  the  Bradford,  Bordell  &  Smethport 
Railroad  Company,  having  been  chartered  to 
build  a  railroad  with  a  gauge  not  exceeding 
three  feet,  and  tbat  having  built  and  oper- 
ated a  railroad  of  a  gauge  of  three  feet.  It 
bas  no  power  to  widen  the  gauge,  and  cites 
the  Western  N.  Y.  &  Penna.  By.  Co.  v.  By. 
Co.,  193  Pa.  127,  44  AU.  242. 

"It  becomes  material  then  to  determine 
under  which  act  said  road  is  incorporated. 
An  examination  of  the  article  of  association 
shows  that  It  was  Incorporated  under  the 
proTlslons  of  the  act  of  April  4,  1868.  There 
is  nothing  in  the  provisions  of  this  act  which 
requires  the  incorporators  to  set  forth  the 
width  of  the  proposed  road,  but  provides, 
inter  alia,  that  the  capital  stock  shall  be  at 
least  $10,000  per  mile. 

"As  before  stated,  the  articles  of  associa- 
tion set  forth  that  it  was  chartered  under 
the  act  of  1S68.  This  act  embraced  all 
kinds  of  roads.  It,  however,  permitted  the 
incorporation  of  a  road  only  upon  a  capital 
of  $10,000  per  mile  of  which  $9,000  per  mile 
must  have  been  subscribed  and  10  per  cent 
paid  in  cash  as  a  condition  precedent  to  in- 
corporation. Without  compliance  with  this 
condition  preced^it  no  road  could  be  charter- 
ed. But  these  conditions  were  modified  by 
two  acts  of  assembly.  One  was  the  Act  of 
May  13,  1876  <P.  L.  157),  by  which  a  road 
not  exceeding  15  miles  in  length  could  be 
chartered  upon  the  subscription  of  $2,000 
per  mile  and  payment  of  10  per  cent,  thereof. 
As  the  Bradford,  Bordell  &  Smethport  Ball- 
road  was  but  10  miles  long  and  was  char- 
tered in  1880,  it  availed  Itself  of  this  modi- 
Hcatlon,  and  although  there  was  a  capital 
of  $10,000  per  mile,  there  was  a  subscription 
of  but  $2,000  per  mile.  The  other  modifica- 
tion of  the  conditions  prescribed  by  the  act 
of  1868  was  by  the  provision  of  the  Act  of 
March  18,  1875  (P.  L.  28),  tbat  modification 
applied  only  to  a  case  where  a  road  having 
a  gauge  not  exceeding  three  feet  should  by 
its  Incorporation  seek  to  avail  itself  of  its 
provision.  It  provides:  'Whenever  any  num- 
ber of  citizens  not  less  than  nine  may  be  de- 
sirous of  forming  a  company  for  a  road  hav- 
ing a  gauge  not  exceeding  three  feet,  they 
may  state  in  the  article  of  association 
which  they  are  required  to  make,  and  sign 
tlie  capital  stodc  of  the  company  and  $6,000 
per  mile  for  every  mile  of  road  contemplated 
to  be  constructed  and  the  said  article  may  be 
filed  and  recorded  when  $3,000  per  mile  is 
subscribed  and  ten  per  cent,  paid,'  etc.  In 
order  to  establish  the  fact  that  the  road 
In  controversy  was  chartered  under  the  act 
of  1875,  It  would  be  necessary  to  show  that 
it  availed  Itself  of  the  provisions  of  that 
act,  and  this  could  only  be  shown  by  the 
articles  of  Incorporation  fixing  the  amount 


of  capital  stock  at  $6,000  per  mile  and  $3,000 
per  mile  subscribed,  under  the  provisions  of 
the  act. 

[4]  "There  is  nothing  in  the  charter  which 
would  indicate  that  the  incorporators  were 
attempting  to  incorporate  under  the  provi- 
sions of  tbat  act  But  It  clearly  shows  that 
they  were  Incorporating  under  the  provisions 
of  the  act  of  1868,  and  its  supplement  of 
1876.  This  being  established,  they  then 
come  under  the  provisions  of  the  Act  of 
April  11,  1853  (P.  L.  306),  which  authorized 
railroad  companies  theretofore  and  there- 
after to  construct  or  change  their  gauge  to 
such  width  as  the  directors  may  deem  ex- 
pedient. It  is  true  that  In  the  articles  of 
association  of  the  Bradford,  Bordell  & 
Smethport  Railroad  Company  it  is  stated 
that  the  gauge  should  not  exceed  three  feet; 
but,  if  Incorporated  under  the  act  of  1868, 
it  was  not  necessary  to  state  the  gauge  of 
the  road,  and  it  may  be  treated  as  mere 
surplusage. 

"The  case  of  Western  N.  Y.  &  Penna.  Ry. 
Co.  V.  Ry.  Co..  193  Pa.  127,  44  Atl.  242,  does 
not  rule  this  case  as  claimed  by  the  plaintiff. 
In  that  case,  the  Olean,  Bradford  &  Warren 
Railroad  Company  was  a  narrow  gauge  rail- 
road incorporated  under  the  act  of  1875. 
The  article  of  association  shows  that  $^,000 
per  mile  has  been  subscribed  and  10  per 
cent,  thereof  paid.  And  they  also  show  that 
the  length  of  the  road  was  to  be  50  miles 
and  the  capital  stock  to  be  $6,000  per  mile, 
which  fully  complies  in  every  respect  with 
the  act  of  1875. 

"That  the  proposed  construction  of  the 
crossing  Is  practical  and  safe  and  the  best 
known  In  railroading  is  substantially  uncon- 
tradicted in  this  case.  We  do  not  thinic 
that  the  legislation  or  authorities  bearing 
upon  the  question  of  overhead  or  undergrade 
crossing  have  any  application  in  this  case. 
There  are  no  pleadings  and  no  issue  raised 
which  in  any  way  relates  to  this  question 
and  upon  which  any  adjudication  by  this 
court  could  rest 

"We  are  of  the  opinion  that  under  all  the 
evidence  In  this  case  the  plaintiff's  bill  should 
be  dismissed  and  the  Injunction  dissolved." 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

John  O.  Johnson,  Edwin  E.  Tait,  Edgar 
W.  Tait,  and  ^Sheridan  Gorton,  for  appel- 
lant. Fred  D.'  Gallup,  Thomas  H.  Murray, 
and  Claude  W.  Shattuck,  for  appellees. 

PER  CURIAM.  The  decree  dissolving  the 
preliminary  injunction  and  dismissing  the 
bill  Is  affirmed,  with  costs,  for  the  reasons 
stated  in  the  opinion  of  Judge  Ormerod,  spe- 
cially presiding. 
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MAZAIKA  et  aL  ▼.  KRAXJCZUNAS  et  aL 

(Supreme  Court  of  Penngylvania.     Oct  9, 
1911.) 

1.  BcLiaiouB  Soonmss  (|  18*)— Gontbol  of 
PaOPEBTT— Statdtort  Pbovxsion. 

A  resolution  by  a  Roman  Catholic  congre- 
gation, vesting  in  the  bishop  of  the  diocese, 
aa  such,  all  the  property  of  the  congregation, 
to  hold  as  trustee  in  accordance  with  the  laws, 
rules,  and  usages  of  the  Roman  Catholic 
Church,  which  laws  are  shown  by  the  evidence 
to  vest  in  the  bishop  the  absolute  control  of 
the  church  property,  will  not  be  enforced  by 
a  court  of  «quity,  since  such  enforcement  would 
violate  Act  April  26,  1855  (P.  L.  330)  $  7, 
providing  that  church  property  shall  not  be 
otherwise  held  than  subject  to  the  control  and 
disposition  of  the  lay  members  of  the  church; 
the  trustee  of  the  church  property  under  such 
act  holding  simply  the  legal  title,  and  having 
no  control  whatever  over  the  property. 

[Ed.  Note. — For  other  cases,  see  Religious 
Societies,  Cent  Dig.  §|  111-129;    Dec.  Dig.  i 

2.  Relioious  Societibs  ({  18*)  —  Profcbtt— 
Conveyance  to  Use  of. 

Under  Act  April  26, 1865  (P.  U  328).  when 
property  has  been  bequeathed,  devised,  or  con- 
'  veyed  to  any  person  or  persons  whomsoever  for 
the  use  of  any  church,  congregation,  or  religious 
worship,  the  person  so  acquiring  the  legal  title 
is  as  to  the  property  acquired  but  a  dry  trustee, 
without  any  power  of  control  or  management. 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Cent.  Dig.  Si  111-129;  Dec.  Dig.  i 
18.*] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Bill  in  equity  by  Alex  Mazalka  and  others 
against  Andrew  Krauczunas  and  others. 
From  a  decree  for  plalntlfTs,  defendants  ap- 
peal.   Reversed. 

Newcomb,  X,  found  the  facts  to  be  as  fol- 
lows: 

"(1)  The  property  In  question  consists  of 
three  contiguous  lots  at  the  northwesterly 
Intersection  of  North  Main  avenue  and  Theo- 
dore street,  in  this  city,  designated  as  11, 
12,  and  13,  according  to  a  map  or  plot  of 
lots  known  as  'Electric  City  Park,'  which 
Is  recorded  in  the  proper  office  of  this  county. 
They  are  the  same  lots  conveyed  by  Bishop 
Hoban  to  the  defendants,  as  trustees,  etc., 
by  deed,  dated  May  29,  1908,  and  are  partic- 
ularly described  In  the  fourth  paragraph  of 
the  bin.  They  are  Improved  with  a  church 
edifice,  built  In  1893. 

"(2)  As  BO  improved,  the  property  has  from 
that  time  ever  since  been  in  the  actual  use 
and  enjoyment  of  St  Joseph's  Lithuanian 
Catholic  Congregation  of  Scranton,  except  as 
hereinafter  stated,  as  a  place  of  religious 
worship  in  accordance  with  the  purijoses  of 
its  organization. 

"(3)  The  congregation  was  organized  about 
1891  or  1892  as  an  unincorporated  religious 
association  for  the  support  of  public  worship 
according  to  the  laws,  usages,  faith,  doctrine, 
and  discipline  of  the  Catholic  Church.  For 
that  purpose  the  property  was  acquired  and 
paid  for  with  funds  furnished  and  contrib- 
uted by  the  members.    It  Is  not  disputed  that 


the  beneficial  ownership  Ib  in  the  congrega- 
tion, and  that  at  all  times  since  the  purchase 
the  legal  title  has  been  held  by  some  person 
or  persons  in  trust  for  its  uses  as  such  con- 
gregation. 

"(4)  The  congregation  has  at  all  times  been 
subject  to  the  ecclesiastical  Jurisdiction  of 
the  Catholic  bishop  of  the  diocese  of  Scran- 
ton, and  under  the  pastoral  charge  of  a  priest 
appointed  to  it  by  him,  although  during  the 
pendency  of  this  suit  the  use  of  the  property 
for  church  purposes  has  been  prohibited  by 
Rt  Rev.  Michael  J.  Hoban,  who  has  been 
bishop  of  the  diocese  since  1899. 

"(5)  The  trustees  who  have  lield  tlie  legal 
title  hare  at  all  times  been  certain  ot  the 
lay  members  of  the  congregation.  In  late 
years  It  has  been  held  by  the  10  defendants. 
That  was  objectionable  to  the  bishop,  as  con- 
trary to  the  prevailing  rule  of  the  church  on 
the  subject  and  eventually  brongfat  on  a 
factional  controversy  between  the  members. 
Litigation  began  in  1906  over  a  conveyance  of 
the  title  which  liad  that  year  been  made  to 
the  bishop  in  pursuance  of  certain  action  had 
at  a  meeting  of  the  congregation.  The  validi- 
ty of  the  transfer  was  successfully  attacked 
by  the  faction  supporting  the  10  lay  tmstees. 
The  nature  of  that  controversy  appears  1^ 
reference  to  the  proceedings  therein  which 
have  been  put  in  evidence,  and  its  resnlt  by 
official  report  of  the  case  in  221  Pa.  at  page 
21^,  70  Atl.  740.  It  terminated  hi  the  recon- 
veyance by  the  bishop  to  the  defendants  men- 
tioned in  the  first  conclusion,  supra. 

"(6)  The  outcome  of  the  transfer  was  tlie 
congregational  meeting  of  June  8,  1908 — an 
attempt,  no  doubt  by  the  faction  supporting 
the  bishop  to  have  the  title  put  in  his  name 
in  conformity  with  the  statute  governing  the 
selection  of  an  ecclesiastical  tmstee  in  audi 
cases. 

"(7)  This  meeting  was  called  by  the  pastor 
for  St  Mary's  Hall,  and  announced  from  the 
alter  at  the  last  service  held  in  the  church, 
to  wit  May  31,  1908,  in  connection  with  the 
reading  of  the  bishop's  interdict  discontinu- 
ing the  use  of  the  church,  wtiich  became  effec- 
tive at  that  date. 

"(8)  In  the  first  instance,  the  meeting  was 
called  for  Sunday  evening,  June  7th.  Upon 
reflection  the  priest  deemed  It  advisable  to 
have  it  on  a  secular  date,  and  so  changed  it 
to  the  8th.  Of  this  change  he  caused  notice 
to  be  given  (1)  by  advertisement  during  the 
week  in  several  daily  newspapers  of  general 
circulation  published  in  this  dty,  and  (2)  by 
handbills  in  the  Lithuanian  language  gener- 
ally distributed  among  the  members  of  the 
congregation  and  posted  in  their  buslneaB 
places.  At  the  time  of  the  interdict  the  re- 
ligious services  of  the  congregation  were  by 
authority  of  the  bishop  transferred  to  the 
chapel  of  St  Thomas  College  in  this  city, 
where  they  have  been  held  ever  since.  At 
the  first  service  held  there,  viz.,  Sunday,  June 
7th,  the  change  of  date  for  the  congregational 


•For  other  cuea  tee  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Die.  Key  No.  Serle*  A  Rap'r  Ind« 
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meeting  was  again  announced  by  the  priest. 
In  addition  to  that,  the  defendants  and  a 
committee  of  the  faction  adhering  to  them 
issued  handbills  In  effect  Joining  in  the  call 
for  the  St  Mary's  Hall  meeting  of  June  8th. 
These  were  circulated  during  the  week  by 
the  defendants  in  the  same  way  as  those 
issued  by  authority  of  the  priest. 

"(9)  An  attempt  is  made  to  charge  the 
priest  with  changing  the  place  as  well  as  the 
date  of  meeting.  The  fact  is  that  the  notices 
in  two  of  the  newspapers  specified  the  time 
and  place  as  follows:  'In  St.  Mary's  Hall, 
West  Market  street,  on  the  8th  day  of  June, 
at  7  o'clock  p.  m.,  instead  of  the  7th  as  here- 
tofore announced,'  etc.;  while  in  the  third 
paper  It  read,  'Instead  of  Sunday  the  7th  and 
in  the  Auditorium  as  heretofore  announced,' 
etc.  This  on  its  face  implies  an  earlier  notice 
of  the  meeting  at  the  Auditorium.  But  It 
was  the  error  of  some  person  who  prepared 
the  notice  for  the  printer.  There  had  been 
no  such  announcement,  and  the  priest  was 
not  aware  of  the  error  until  long  after  the 
meeting  had  been  held.  It  is  not  shown  that 
any  one  ever  understood  the  meeting  to  hare 
been  called  for  any  place  other  than  St. 
Mary's  Hall.  The  action  of  the  defendants 
and  those  adhering  to  them  precludes  the 
inference  of  any  misunderstanding  in  the 
premises  on  their  part. 

"(10)  By  the  law  of  the  church  and  the 
regulations  in  force  in  this  diocese,  it  Is  re- 
quired (1)  that  congregational  meetings  shall 
be  called  by  the  pastor  and  due  notice  given 
from  the  polpit;  and  (2)  that  the  right  to 
vote  at  such  meetings  shall  be  restricted  to 
those  who  are  practical  Catholics,  and  have 
contributed  regularly  to  the  support  of  the 
congregation  by  the  payment  either  of  pew 
rent,  a  seat  in  its  church,  or  annual  dues. 

"(11)  In  this  congregation,  the  male  mem- 
bers of  full  age  hare  from  the  start  been  ac- 
customed to  pay  as  annual  dues  the  sum  of 
$6,  Tery  generally  in  monthly  Installments  of 
50  cents.  These  payments  were  noted  by  the 
secretary  In  a  dues  book  specially  printed  in 
their  language  for  that  purpose.  Previous 
to  1906,  the  congregation  had  been  In  har- 
mony, and  the  accounts  seem  to  have  been 
kept  by  a  secretary,  who  turned  the  books 
over  to  the  defendant  trustees  after  the  liti- 
gation started.  To  what  extent  payments 
since  then  have  been  made  to  the  committee 
recognized  by  the  trustees,  as  distinguished 
from  that  recognized  by  the  priest,  does  not 
appear. 

"(12)  But,  to  avoid  controversy  on  that 
ground,  it  was  mutually  agreed  by  the  fac- 
tions and  announced  by  authority  of  the  pas- 
tor that  all  male  members  of  full  age  who 
had  paid  dues  as  late  as  1905,  the  last  year 
when  the  congregation  was  harmonious, 
should  be  allowed  to  vote  at  the  meeting 
without  regard  to  payments  since  the  dissen- 
sion began.  To  that  end  it  was  mutually 
agreed  and  fully  understood  that  the  mem- 
bers should  be  prepared  to  show  their  dues 
books  at  the  ball. 


"(13)  The  hall  was  opened  at  7  o'clock  In 
the  evening  of  the  day  appointed,  and  be- 
tween that  hour  and  8  o'clock  the  congrega- 
tion assembled.  A  committee  composed  of 
members  of  both  factions  was  stationed  at 
the  door  to  see  that  only  those  were  admitted 
who  were  entitled  to  vote. 

"(14)  As  to  what  took  place  from  that  time 
until  the  meeting  dosed  at  11  o'clock,  there 
is  a  marked  conflict  in  the  testimony.  On  the 
weight  of  the  credible  evidence.  It  Is  found: 

(1)  That  all  male  members  of  voting  age  were 
admitted  who  showed  by  their  due  books  or 
otherwise  that  they  had  paid  as  late  as  1905; 

(2)  that  by  8  o'clock  all  quallfled  members 
who  so  desired  had  been  admitted;  (3)  that 
at  that  hour  the  meeting  was  called  to  order 
by  the  pastor,  and  was  dnly  organized  by 
the  election  of  a  chairman  and   secretary; 

(4)  that  its  object  was  stated  as  well  by  the 
chairman  as  by  the  priest,  namely,  to  take 
action  on  the  question  of  substituting  the 
bishop  as  trustee  In  place  of  the  defendants; 

(5)  that  this  was  followed  by  prolonged  dis- 
cussion, pro  and  con,  freely  participated  in 
by  both  factions,  the  speakers  addressing  the 
audience  from  the  platform;  (6)  that  eventu- 
ally the  question  was  submitted  in  the  form 
of  a  resolution  in  writing  after  its  terms  had 
been  explained  at  length;  (7)  that  in  sub- 
stance and  practical  effect  it  was  a  proposal 
that  the  bishop  be  chosen  as  trustee  to  hold 
the  title  to  all  the  property  of  the  congrega- 
tion In  accordance  with  the  laws,  rules,  and 
usages  of  the  Catholic  diurch  in  this  diocese. 

"(15)  By  direction  of  the  chairman,  the 
vote  was  taken  by  a  'division  of  the  house.' 
Those  who  favored  the  proposed  change  ac- 
cordingly moved  to  one  side  of  the  hall,  and 
those  opposed  took  their  station  on  the  other 
side.  Of  the  1,000  or  more  members  thus 
voting,  an  overwhelming  majority  voted  In 
the  affirmative.  Exact  figures  cannot  be  had, 
but  evidently  not  more  than  100  voted  in 
the  negative,  and  it  is  so  found. 

"(16)  The  result  was  announced  by  the 
chairman  accordingly,  and  the  meeting  closed 
after  the  appointment  of  the  plaintiffs  as  a 
committee  to  attend  to  the  details  of  procur- 
ing a  transfer  of  the  legal  title  from  the  de- 
fendants, with  authority  to  take  such  pro- 
ceedings at  law  or  in  equity  as  might  be  nec- 
essary 'to  secure  the  conveyance  from  the 
trustees  above  mentioned  to  the  Rt  Rev. 
Michael  J.  Hoban,  Bishop  of  Scranton,  trus- 
tee,' for  the  congregation. 

"(17)  In  this  way,  as  between  the  defend- 
ants and  the  bishop,  a  majority  of  the  vot- 
ing membership  expressed  its  choice  for 
trustee.  But  on  demand  being  made  the 
transfer  was  refused  by  defendants,  and  that 
brought  on  the  present  suit" 

The  court  entered  the  following  decree: 
"And  now,  November  19,  1910,  this  cause 
came  on  to  be  heard  at  a  regular  term  of 
equity  court,' and  was  argued  by  counsel,  and 
upon  consideration  thereof  it  is  ordered,  ad- 
Judged,  and  decreed  that  the  defendants  shall 
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wlthln  seven  days  from  the  date  hereof  ex- 
ecute, acknowledge,  and  deliver  a  proper  deed 
of  the  premises  described  In  plaintiffs'  bill, 
held  by  said  defendants  In  trust  for  St.  Jos- 
eph's Lithuanian  Catholic  Congregation  of 
the  city  of  Scranton,  to  Rt.  Rev.  Michael  J. 
Hoban,  Bishop  of  Scranton.  as  trustee  for  St. 
Joseph's  Lithuanian  Catholic  Congregation 
of  the  city  of  Scranton.  It  is  further  order- 
ed that  the  defendants  pay  the  costs,  other 
than  those  which  plaintiffs  vrere  directed  to 
pay  by  order  of  the  Supreme  Court,  on  set- 
ting aside  the  former  decree  of  January  7, 
1910." 

Argued  before  MESTREZAT.  POTTER, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

WUllam  Jessup  Hand,  for  appellants.  John 
G.  Johnson,  T.  P.  Hoban,  and  John  P.  Kelly, 
for  appellees. 

STEWART,  J.  Either  the  deliverances  of 
tills  court,  as  reported  In  221  Pa.  213,  70  Atl. 
740,  and  229  Pa.  47,  77  Ati.  1102,  31  L.  R.  A. 
(N.  S.)  686,  with  re8i)ect  to  the  ownership  of 
church  property  and  congregational  power  in 
connection  therewith,  have  been  seriously 
misapprehended,  or  the  present  proceeding  is 
a  clear  attempt  to  circumvent  the  law  as  we 
have  there  declared  it  In  the  first  of  the 
cases  referred  to  (Krauczunas  v.  HOban),  the 
effort  was  on  the  part  of  the  10  lay  members 
of  the  congregation,  duly  chosen  trustees  of 
the  legal  title  to  the  church  property,  to  com- 
pel a  reconveyance  to  them  of  the  title  by 
Bishop  Hoban,  who  had  previously  been  des- 
ignated trustee  of  the  title  for  a  special  pur- 
pose, which  had  been  fully  accomplished. 
The  effort  of  these  trustees  was  resisted,  not 
on  the  ground  that  the  congregation  was 
without  statutory  right  to  choose  its  own 
trustee  or  trustees  for  the  purpose  Indicated, 
or  that  the  election  of  these  particular  trus- 
tees was  in  any  way  Irregular,  but  distinctly 
on  the  ground  that  any  such  election,  except 
as  It  resulted  in  the  choice  of  the  bishop  of 
the  diocese  in  which  the  property  was  lo- 
cated, offended  against  the  rules  and  regula- 
tions of  the  Catholic  Church.  To  make  this 
clear,  it  is  only  necessary  to  quote  a  single 
finding  of  fact,  and  the  conclusion  derived 
therefrom,  on  which  the  lower  court  rested 
its  dismissal  of  the  plaintiffs'  bUl.  The  find- 
ing was  as  follows:  "The  canons  of  the  Ro- 
man Catholic  Church  provide  and  require 
that  the  title  to  the  property  of  the  Roman 
Catholic  Congregation  which  Is  under  the 
jurisdiction  of  the  Roman  Catholic  bishop  of 
the  diocese  in  which  the  congregation  has 
Its  place  of  worship,  must  be  In  the  ordinary, 
or,  In  the  present  case,  in  the  bishop  of  the 
diocese."  This  was  the  conclusion  derived: 
"If  a  congregation  is  formed  for  the  pur- 
pose of  religious  worship  according  to  the 
faith  and  rites  of  the  Catholic  Church,  and 
has  accepted  the  pastor  assigned  to  it  by 
the  bishop  of  the  diocese,  has  placed  Itself 
under  the  authority  of  the  bishop  and  sub- 


mitted Itself  to  his  authority  In  all  ecclesias- 
tical matters,  the  title  to  its  property  must 
be  taken  and  held  as  provided  by  the  canon'* 
of  the  Catholic  Church.  The  property  acquir- 
ed by  the  congregation  under  such  dream- 
stances  is  the  property  of  the  church,  and  Is 
subject  to  its  control,  and  must  be  held  In 
the  manner  directed  by  its  laws.  •  •  • 
The  title  to  the  real  estate  described  in 
plaintiffs'  bill  is  properly  and  legally  vested 
In  the  defendant,  Rt  Rev.  Michael  J.  Holmn, 
Bishop  of  Scranton,  as  trustee  for  St  Jos- 
eph's Lithuanian  Ciithollc  Congregation,  in 
accordance  with  the  laws  and  usages  of  the 
Catholic  Church." 

Referring  to  this  language  In  our  review 
of  the  case,  we  said:  "It  will  be  seen  from 
this  that  what  was  a  controversy  over  an  on- 
important  result — the  right  to  substitute  one 
dry,  passive  trustee  of  a  legal  title  for  an- 
other— was  made  to  involve  a  question  of 
ownership  of  property.  ♦  •  •  Convey- 
ance to  the  church  Is  not  pretended:  nor  la 
forfeiture  on  the  part  of  the  congregation. 
Nothing  Is  asserted  in  this  connection  but  ec- 
clesiastical rules  and  regulations,  which,  ex- 
cept as  they  are  aided  by  legal  conveyance, 
are  Ineffectual  to  divest  any  ovraer  of  his 
property. 

[1]  But  more  than  this,  the  position  tak- 
en by  the  defendant  and  sustained  by  the 
court  is  in  direct  opposition  to  the  law, 
whose  supremacy  over  all  ecclesiastical  rules 
and  regulations,  when  rights  of  property  are 
concerned,  Is  not  to  be  questioned.  The  act 
of  April  26,  1855  (P.  L.  330)  {  7,  provides 
that:  'Whensoever  any  property,  real  or 
personal,  shall  hereafter  be  bequeathed,  de- 
vised or  conveyed  to  any  ecclesiastical  cor- 
poration, bishop,  ecclesiastic,  or  other  person, 
for  the  use  of  any  church,  congregation,  or 
religious  society,  for  religious  worship  or 
sepulture,  or  the  maintenance  of  either,  the 
same  shall  not  be  otherwise  taken  and  held, 
or  enure,  than  subject  to  the  control  and  dis- 
position of  the  lay  members  of  such  church, 
congregation,  or  religious  society,  or  such 
constituted  officers  or  representatives  there- 
of,'" etc.  We  accordingly  sustained  the  ap- 
peal, and  ordered  that  Bishop  Hoban  recon- 
vey  the  church  property  to  the  plaintiffs  as 
trustees.  It  Is  to  be  remarked  in  this  con- 
nection that  these  trustees,  because  of  their 
attempt  to  vindicate  their  right  under  the 
law,  had  been  excommunicated  by  the  bish- 
op.   Appendix,  p.  233. 

Nevertheless,  the  bishop  complied  with  the 
decree  of  the  court  and  made  conveyance  of 
the  title;  he  followed  It  up,  however,  witb 
an  episcopal  interdict  which  closed  the  doois 
of  the  church  against  the  congregation.  This 
interdict  reads  as  follows :  "The  Members  of 
St.  Joseph's  Congregation — Greeting:  The 
court  has  decided  that  the  Catholic  bishop  of 
Scranton  must  hand  over  to  a  band  of  ex- 
communicated apostates  the  deed  of  the  Catb- 
olic  Church  of  St  Joseph's.    As  the  cburcb 
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cannot  be  used  for  any  other  worship  than 
Catholic  worship,  and  aa  It  Is  Intolerable  to 
hold  Catholic  services  In  a  chnrch  controlled 
by  members  who  despise  the  church  and  her 
laws,  and  who  have  lost  their  Catholic  faith, 
I  am  exceedingly  pained  to  be  obliged  to 
place  the  Lithuanian  Catholic  Church  of  St 
Joseph's  under  interdict  until  the  members 
of  the  congregation  shall  turn  these  faithless 
men  out  and  place  the  chnrch  once  more 
nnder  the  care  of  the  bishop  of  the  diocese 
of  Scranton,  according  to  the  laws  of  the 
Catholic  Church.  I  now  declare  that  the 
Lithuanian  Catholic  Church  of  St.  Joseph's, 
North  Main  avenue,  in  this  city  of  Scranton, 
is  hereby  placed  nnder  interdiction  from 
midnight  of  Sunday,  May  31-June  1,  1908, 
and  that  no  Catholic  services  of  any  kind 
shall  be  held  therein,  nor  shall  any  Catholic 
enter  therein  without  incurring  ecclesiastic- 
al censure,  until  the  interdict  shall  be  re- 
moved. [Signed]  Michael  John  Hoban,  Bish- 
op of  Scranton." 

Simultaneously  with  the  proclamation  of 
this  edict,  a  meeting  of  the  congregation  was 
called,  elsewhere  than  in  the  church,  to  de- 
termine how  the  title  to  the  property  was 
to  be  held.  We  are  not  now  concerned  with 
the  factional  differences  which  disturbed  that 
meeting,  and  resulted  in  a  separate  meeting 
of  the  dissentients,  except  to  say  that  the 
latter  repudiated  the  action  attempted  at  the 
meeting  regularly  called,  and  declined  to  re- 
<onvey  the  title  to  the  bishop.  The  present 
bUl  was  filed  to  enforce  compliance.  A  pro- 
tracted hearing  resulted;  the  one  issue  be- 
ing the  regularity  in  the  proceedings  and 
membership  of  the  meeting,  which  declared 
for  a  reconveyance  to  the  bishop.  In  the 
course  of  two  or  three  days — we  use  the 
language  of  the  chancellor  before  whom  the 
case  was  heard — ^It  became  apparent  that  If 
the  question  were  to  be  decided  by  review 
of  the  action  taken  at  that  meeting  the  re- 
sult would  be  unsatisfactory  or  doubtful.  It 
was  consented  to  by  the  individual  litigants 
that  an  election  should  be.  held  in  open  court, 
conducted  by  the  chancellor.  Such  elec- 
tion was  held,  covering  several  days,  and  re- 
sulted, according  to  the  findings  of  the  chan- 
cellor, in  the  election  of  Bishop  Hoban  as 
trustee.  A  decree  followed,  requiring  a  re- 
conveyance of  the  title  to  him.  On  appeal 
to  this  court  (Mazalka  v.  Krauczunas,  229 
Pa.  47,  T7  Atl.  1102,  31  L.  R.  A.  [N.  S.]  686), 
we  held  that  the  election  before  the  chan- 
cellor In  open  court  was  without  effect  for 
reasons  therein  stated  at  length,  and  which 
need  not  be  repeated  here,  and  we  according- 
ly set  aside  the  decree  and  remitted  the  rec- 
ord; the  case  to  be  proceeded  with  as  though 
the  election  in  court  had  not  been  held.  The 
case  was  thereupon  proceeded  with  In  due 
form,  with  like  conclusions  upon  the  issues 
raised  by  the  original  bill  and  answer,  and 
we  have  this  present  appeal  from  a  decree 
xeqnlrlng  a  reconveyance  to  the  "Bt  Eev. 


Michael  J.  Hoban,  Bishop  of  Scranton,  as 
trustee  for  St.  Joseph's  Lithuanian  Catholic 
Congregation  of  the  city  of  Scranton." 

If  the  case  rested  simply  on  the  findings  of 
fact  and  conclusions  of  the  learned  chancel- 
lor with  respect  to  the  regularity  of  the  pro- 
ceedings in  the  meeting  of  the  congregation 
at  which  Bishop  Hoban  was  declared  to  have 
received  a  majority  of  the  votes  cast,  while 
much  that  there  occurred  is  open  to  criti- 
cism, we  would  not  feel  Justified  in-  pro- 
longing this  unprofitable  controversy  by  a 
reversal.  But  there  are  other  admitted  facts 
which  have .  a  significance  not  to  be  over- 
looked. In  tUis  we  make  no  reference  to 
the  excommunication  of  the  appellants  as  a 
punishment  for  their  appeal  to  the  law  of  the 
land  for  a  vindication  of  the  right  of  the 
congregation  they  represented  to  the  control 
of  its  property,  nor  to  the  episcopal  edict 
which  followed  at  once  upon  our  decision, 
depriving  the  congregation  of  the  privilege 
of  Christian  worship  according  to  its  faith 
and  practice  in  its  own  sanctuary  until  such 
time  as  it  chose  to  elect  the  bishop  of  the 
diocese  the  trustee  of  the  legal  title  to  its 
property.  We  will  assume  that  these  acts 
were  within  episcopal  authority  under  the 
polity  of  the  Roman  Catholic  Church,  how- 
ever much  they  may  be  at  variance  with  the 
policy  of  our  civil  law,  which  regards  with 
condemnation  all  interference  with  freedom 
of  elections.  No  one  is  heard  complaining  in 
regard  to  them,  and  they  concern  us  here 
only  as  they  help  to  an  understanding  of 
the  real  purpose  of  the  meeting  of  the  con- 
gregation, whose  action  in  the  election  of 
Bishop  Hoban  as  trustee  has  been  sustained 
by  the  court  below. 

The  resolution  embodying  the  action  of  the 
meettog  was  as  follows:  "Whereas,  it  Is 
deemed  advisable  and  proper,  and  it  Is  also 
the  desire  of  the  memliers  of  St  Joseph's 
Lithuanian  Catholic  Congregation  of  the  city 
of  Scranton,  Pennsylvania,  to  vest  the  title 
to  all  the  property  of  said  St  Joseph's  Lith- 
uanian •  Catholic  Congregation  of  the  city 
of  Scranton,  Pennsylvania,  in  Rt  Rev.  Mi- 
chael J.  Hoban,  Bishop  of  Scranton,  as  trus- 
tee for  said  St  Joseph's  Lithuanian  Catho- 
lic Congregation,  In  accordance  with  the 
laws,  rules  and  usages  of  the  Catholic  Church 
in  the  diocese  of  Scranton  and  state  of  Penn- 
sylvania: Now,  therefore,  be  it  resolved, 
that  all  the  property  of  said  St  Joseph's 
Lithuanian  Catholic  Congregation  Is,  and  is 
hereby  declared,  subject  to  the  Jurisdiction  of 
the  Catholic  Church  and  the  Catholic  bishop 
of  Scranton;  and  be  It  further  resolved,  that 
Bt.  Rev.  Michael  J.  Hoban,  Bishop  of  Scran- 
ton, be,  and  Is  hereby,  chosen  and  designated 
trustee  for  said  St  Joseph's  Lithuanian 
Catholic  Congregation  of  the  city  of  Scran- 
ton, Pennsylvania,  to  hold  as  such  trustee 
all  the  property  of  said  congregation,  and 
the  title  thereto  In  accordance  with  the  laws, 
rules  and  usages  of  the  Catholic  Church  in 
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the  diocese  of  Scranton  and  state  of  Penn- 
sylvania." 

The  significance  of  tbe  language  here  em- 
ployed can  be  folly  understood  only  as  we 
recall  what  was  said  by  this  court  in  Krauc- 
zunas  V.  Hoban,  supra,  tbe  language  of  the 
Interdict  of  the  bishop  closely  following  up- 
on our  decision,  and  the  rules  and  regula- 
tions of  the  Catholic  Church  with  respect  to 
the  property  of  tbe  congregation,  as  defined 
by  Bishop  Hoban  in  his  testimony  in  the 
case.  In  the  case  referred  to,  we  distinctly 
held  tliat  the  case  was  one  involTing  the 
right  of  property,  and  tliat  tfye  law  gov- 
erning was  not  to  be  found  in'  tbe ,  rules  and 
regulations  of  the  general  ecclesiastical  sys- 
tem, but  in  the  statute  of  April  26,  1855  (P. 
L.  328),  wherein  it  is  declared  that  property 
"devised  or  conveyed  to  any  ecclesiastical 
corporation,  bishop,  ecdesiastic  or  other  per- 
son, for  the  uses  of  any  church,  congregation, 
or  religious  society  tor  religious  worship, 
or  sepulture,  or  the  maintenance  of  either, 
the  same  shall  not  be  otherwise  taken  and 
held,  or  enure,  than  subject  to  the  control 
and  disposition  of  the  lay  members  of  such 
church,  congregation  or  religious  society,  or 
such  constituted  officers  or  representatives 
thereof."  The  contention  of  the  bishop  there 
was  that  he  bad  a  right  to  bold  the  title  to 
the  property  under  the  Catholic  system,  vlr- 
tute  officii.  This  view  having  prevailed  with 
the  court  l)elow,  we  sustained  tbe  appeal, 
and  expressly  held  that  the  position  taken 
"is  in  direct  opposition  to  the  law  whose  su- 
premacy over  all  ecclesiastical  rules  and  reg- 
ulations, when  the  rights  of  property  are 
concerned,  is  not  to  be  questioned." 

We  further  held  that  the  conveyance  to 
the  appellees  in  that  case  constituted  an 
executed  legal  estate  in  the  congregation,  and 
created  a  dry,  passive  trust,  which  gave  the 
trustees  neither  interest  in  the  estate,  nor 
power  to  control  it  or  direct  its  management 
in  any  way;  that  trustees  in  such  case  be- 
come simply  tbe  depository  of  tbe  legal  title 
and  nothing  more.  We  refer  in  tliia  con- 
nection to  only  so  much  of  tbe  interdict  as 
decreed  that  it  shall  continue  in  force  "un- 
til the  members  of  tbe  congregation  shall 
turn  out  these  faithless  men  [tbe  acting  trus- 
tees] and  place  the  church  once  more  under 
the  care  of  the  bishop  of  the  diocese  of 
Scranton  according  to  the  laws  of  the  Cath- 
olic Church."  We  make  no  question  here  of 
the  authority  of  the  bishop  under  the  rules 
of  the  church  for  this  coercive  decree.  It 
was  nevertheless  a  manifest  attempt  to  deny 
to  the  congregation  freedom  of  action  with 
respect  to  property  of  which,  under  the  law 
of  the  land,  it  was  sole  owner;  notwith- 
standing, the  bishop,  as  he  himself  asserts, 
was  acting  strictly  in  line  with  liis  episcopal 
duty  and  prerogative.  He  liad  testified  that 
as  bisliop  of  the  diocese  he  had  control  and 
disposition  of  the  church  property  under  tbe 
general  laws  of  the  church.    He  was  asked: 


"Whether,  under  the  ecclesiastical  law  of 
the  Catholic  Church,  the  lay  members  liad 
the  right  of  control  and  dictlMsition  of  tlie 
property,  or  whether  the  bishop  had  tbe 
right."  His  answer  was  as  follows:  "Under 
tbe  general  law  of  tbe  churdi,  the  lay  people 
have  not  the  right  to  controL"  He  was 
again  asked :  "Under  the  law  of  the  church, 
the  ecclesiastical  law,  have  the  members  of 
the  church  the  right  to  hold  the  property  as 
trustee  for  the  congregation?"  His  answer 
was :  "No;  they  have  not"  In  this  refiected 
light,  we  may  see  the  real  significance  of  tiie 
language  used  in  the  resolution  declaring  for 
the  election  of  Bt  Bev.  Bishop  Holian,  "to 
hold  as  trustee  all  tbe  property  of  said  con- 
gregation and  tbe  title  thereto  in  accordance 
with  the  laws,  rules,  and  usages  of  the  Cath- 
olic Church  in  the  diocese  of  Scranton;" 
that  is  to  say,  even  to  a  denial  to  the  con- 
gregation of  tbe  cliief  incident  of  Its  owner- 
ship— control  of  the  property  wliicli  is  its 
own  under  the  laws  of  the  state  of  Penn- 
sylvania. In  the  case  above  cited,  we  took 
occasion  to  explain.  In  tbe  hope  tliat  It  would 
end  this  prolonged  controversy,  that  a  trust 
in  such  cases  gives  to  the  trustee  neither 
interest  in  tbe  estate,  nor  power  to  control  it 
or  direct  its  management  in  any  way;  ttiac 
it  creates  no  duty  for  the  trustee  to  perform, 
and  leaves  nothing  to  bis  discretion;  tliat 
he  Is  simply  the  passive,  silent  depository  of 
the  legal  titler  and  nothing  more. 

In  view  of  the  plain  words  of  tlie  statute 
thus  called  to  their  attention  as  to  tbe  ex- 
clusive right  of  property  In  the  congregation, 
tbe    unquestioned    sovereignty    of    tbe    law 
where  rights  of  property  are  involved,  the 
legal  inhibition  against  the  bishop,  qua  bish- 
op, exercising  control  of  the  church  property, 
the  positive  conflict  in  this  respect  between 
tbe   rules  and   regulations   of   the   Catholic 
Church  and  the  statute  laws  of  the  state, 
wliat  other  conclusion  can  be  reached  than 
that  the  action  of  the  meeting  of  the  congre- 
gation,  as  expressed   in  the  resolution   we 
Iiave  referred  to,  and  at  which  it  is  claimed 
Bishop  Hoban   was   elected   trustee,   was  a 
clear  attempt  to  Invest  tliat  particular  ec- 
clesiastic with  an  authority  over  the  con- 
gregational property  which  the  law  expressly 
forbids?    If  no  other  purpose  was  intended 
tlian  to  elect  Michael  J.  Hotmn,  In  bis  pri- 
vate and  natural  capacity — the  only  capadtr 
in  which  under  the  law  he  was  competent  to 
hold  the  legal  title  as  trustee — was  it  for 
the  purpose  of  identification  ttiat  be  was 
described  as  "Bt  Bev.   Michael  J.  Hoban, 
Bishop  of  tbe  Diocese  of   Scranton?"     We 
should  likely  so   conclude,    were   this  all; 
but  this  is  preceded  by  the  express  declara- 
tion that  all  the  property  of  this  congrega- 
tion is  to  be  subject  to  the  Jurisdiction  of 
the  Catholic  Church  and  the  Catholic  bishop 
of  Scranton,  and  followed  by  the  equally 
express  declaration  that  the   bishop  is  to 
hold  as  such  trustee  all  the  property  of  said 
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congregation,  and  the  title  thereto,  In  ac- 
cordance with  the  laws,  rules,  and  usages  of 
the  Catholic  Church,  which  Invested  him 
with  absolute  control.  U  It  be  said  that  the 
purpose  back  of  the  action-  Is  Irrelevant  In 
a  proceeding  of  this  character,  where  the 
formal  requirements  have  all  been  met  In 
the  matter  of  the  call  for  the  meeting,  and 
In  the  general  conduct  of  the  election,  our 
reply  Is  that  the  application  here  Is  for  eq- 
uitable Interference,  not  In  a  matter  resting 
in  contract,  but  In  a  matter  having  to  do 
with  the  general  policy  of  the  law  and  ex- 
press statutory  regulation  as  well,  and  for 
so  much  the  greater  reason  the  familiar 
maxim  applies  that  equity  wUl  respond  only 
as  the  suitor  comes  with  dean  hands.  Meed 
we  argue  the  proposition  that  the  suitor 
comes  not  with  clean  bands  In  such  case, 
when  the  unmistakable  purpose  of  his  com- 
ing is  to  accomplish  something  which  the 
law  forbids? 

[2]  Let  us  make  this  plain,  even  though 
it  be  only  to  repeat;  What  the  law  does 
not  expressly  allow  to  such  trustee,  it  for- 
bids. The  office  of  trustee  simply  of  legal 
title  Is  not  created  by  ecclesiastical  author- 
ity, but  created  by  the  law;  such  trustee  can 
exercise  no  control  whatever  over  the  prop- 
erty held  In  trust;  being  an  officer  created 
by  law,  and  answerable  only  to  the  law,  he 
can  derive  neither  authority  nor  power  from 
any  other  source.  His  duties,  privileges,  au- 
thority and  responsibility  qua  trustee  can 
neither  be  enlarged  nor  Impaired  by  eccle- 
siastical Interference,  and  any  attempt  to 
so  Interfere  would  be  quite  as  Illegal  as 
though  forbidden  in  express  terms. 

But,  suppose  we  are  mistaken  In  attribut- 
ing to  the  congregational  meeting  that  elect- 
ed Bishop  Hoban  a  purpose  to-  circumvent 
the  law,  it  follows,  then,  that  the  election 
was  made  under  a  total  misapprehension 
of  the  law  regulating  ownership  of  church 
property  and  the  rights  of  the  congregation 
therein.  The  fact  of  conflict  between  the 
rules  and  regulations  of  the  Catholic  Church 
and  the  laws  of  the  state  in  this  regard  re- 
mains. It  Is  idle  to  dispute  such  fact;  it  is 
too  patent  to  be  questioned,  and  further  dis- 
cussion of  It  would  be  but  wasted  effort.  If 
in  Ignorance  of  Its  rights  on  the  one  hand, 
and  the  law's  restriction  on  the  other,  the 
congregation  by  a  majority  of  votes  took 
the  action  on  which  these  appellees  base 
their  claim,  should  the  court  lend  Its  aid  to 
compel  compliance?  Were  contractual  rights 
Involved,  we  might  feel  constrained  to  do 
so ;  but  we  are  embarrassed  by  no  such  con- 
sideration. No  possible  prejudice  can  come  to 
any  Individual  or  interest  by  our  wlthholdhig 
our  sanction  to  the  decree  In  this  case.  If 
St.  Joseph's  Lithuanian  Congregation  desires 
Michael  X  Hoban,  whether  described  by  his 
episcopal  office  or  not,  to  be  the  custodian  of 
the  lecal  title  to  their  church  property,  let 


them  so  declare  by  a  majority  vote  of  the 
adult  male  membership  at  a  meeting  regu- 
larly called,  and  their  choice  will  not  only  be 
respected  by  the  courts,  but  will  by  them  be 
enforced,  if  necessary.  In  either  case  no 
other  purpose  or  understanding  can  be  im- 
puted than  that  the  individual  so  chosen  Is 
to  hold  his  office  by  virtue  of  the  law,  with 
no  power  of  control  whatever,  except  what 
the  law  confers.  However  he  may  thereafter 
attempt  interference  with  control  of  the 
property  by  the  congregation,  his  action  in 
this  regard  wlU  be  referred  to  his  episcopal 
office,  and  its  legality  adjudged  accordingly, 
without  regard  to  his  trusteeship  of  the  legal 
title. 

■  It  Is  urged  that  the  decree  from  which  the 
appeal  is  taken  does  not  and  cannot  subject 
the  church  property  to  the  control  of  the 
legal  title.  This  Is  quite  true;  but  the  de- 
cree, except  as  It  gives  effect  to  the  purpose 
of  the  congregation  as  expressed  in  the  reso- 
lution which  prevailed,  and  which  was  the 
basis  of  its  action,  must  be  held  extrajudi- 
cial, inasmuch  as  It  substitutes  for  the  will 
of  the  congregation  in  the  matter  of  the  se- 
lection of  a  trustee  the  power  of  the  court. 
The  presumption  may  not  be  violent  that  the 
congregation  would  have  elected  Bishop  Ho- 
ban trustee  to  hold  under  the  law,  but  th6 
court  cannot  presume  that  That  he  was  to 
hold  It  under  the  rules  and  regulations  of 
the  church,  In  view  of  what  we  have  said, 
must  be  regarded  as  a  condition  of  his  elec- 
tion, which  the  court  had  no  right  to  sup- 
press or  to  Ignore. 

The  eighth  assignment  of  error  was  the 
refusal  of  the  court  to  instruct  in  accordance 
with  the  ninth  request  for  conclusions  of 
law.  The  Instruction  asked  for  was  as  fol- 
lows :  "The  action  of  the  alleged  meeting  of 
June  8,  1908,  embodied  In  the  resolution 
claiming  to  have  been  adopted  by  the  meet- 
ing, and  upon  which  plaintiffs  based  their 
right  to  the  relief  prayed  for  in  their  appeal, 
was  illegal,  and  not  binding  upon  the  con- 
gregation, for  the  reason  that  Its  purpose 
was  to  put  the  control  and  disposition  of  the 
property  of  the  congregation  in  the  bishop 
of  the  diocese  under  the  laws  of  the  Catho- 
lic Church;  the  same  being  in  conflict  with 
the  laws  of  Pennsylvania."  For  the  reasons 
above  stated,  we  are  of  opinion  that  this 
point  should  have  been  affirmed.  We  ac- 
cordingly sustain  the  appeal. 

The  decree  of  the  court  requiring  the  de- 
fendants to  execute,  acknowledge,  and  de- 
liver a  proper  deed  of  the  premises  described 
in  the  plaintiff's  bill  held  in  trust  by  them 
for  St  Joseph's  Lithuanian  Catholic  Congre- 
gation of  the  city  of  Scranton  to  Rt  Rev. 
Michael  J.  Hoban,  Bishop  of  Scranton,  as 
trustee  for  St  Joseph's  Lithuanian  Catholic 
Congregation  of  the  city  of  Scranton,  Is  re- 
versed, and  it  is  ordered  that  the  appellees 
pay  the  costa  of  this  proceeding. 
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WAGNER  T.  PHIIiADBLPmA,  B.  &  T.  ST. 

RY.  CO.  et  aL 

(Supreme    Court    of    PennsylTanuL      Oct    9, 

1911.) 

1.  CoRPORATioNB    (8   482*)— Suit  by  Bowd- 

HOLDEB— FORXCLOSUBE— DEUtrtlBES   TO   BILL. 

A  suit  by  a  bondholder,  asking  for  the  ap- 
pointment or  a  receiver  and  the  sale  of  the 
corporate  property  under  the  mortgage  secur- 
ing the  bonds,  is  a  foreclosure  suit,  and  is  de- 
murrable where  no  copy  of  the  mortgage  is 
made  a  part  of  the  bill,  and  no  reference  ia 
given  as  to  the  place  where  it  is  recorded. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  1882;   Dec.  Dig.  {  482.*] 

2.  Apfeai.  and  Ebbob  (I  714*)  —  Recobd- 

SUFFICIBKCT. 

Where  a  bondholder  sues  for  a  receiver 
and  for  sale  of  the  corporate  property  mort- 
gaged to  secure  the  bonds,  and  an  appeal  is 
taken  from  a  decree  sustaining  a  demurrer  to 
the  bill,  the  court  cannot  consider  the  mortgage 
securing  the  bonds  when  not  made  a  part  of  the 
bill,  though  it  is  printed  as  an  appendix  to  ap- 
pellant's paper  book. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i!  2958-2963;  Dec.  Dig.  i 
714.*] 

3.  Costs  (8  192*)— Recbivkbs— Impropeb  Ap- 
pointment— lilABILlTT  OF  PLAINTlrF. 

Where  a  bondholder  has  improperly  sued 
and  secured  the  appointment  of  receivers,  such 
a  suit  being  forbidden  by  the  mortgage  se- 
curing the  bonds  until  certain  events  had  hap- 
pened and  certain  conditions  had  been  com- 
plied with,  none  of  which  were  shown  to  have 
happened,  the  complainant  will  be  charged  with 
costs  when  suit  is  dismissed,  and  with  the 
expenses  of  receivers  improperly  secured, 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i  696;   Dec.  Dig.  f  192.*] 

Appeal  from  Court  of  Common  Pleas, 
Bucks  County. 

Bill  by  Charles  F.  Wagner,  Jr.,  against  the 
Philadelphia,  Bristol  &  Trenton  Street  Rail- 
way Company  and  another.  From  a  decree 
sustaining  a  demurrer  to  the  bill,  plaintiff 
appeals.     AflSrmed. 

Argued  before  FELL,  C.  J.,  and  STEW- 
ART, BROWN,  ELKIN,  and  M0SCHZI8- 
KER,  33. 

George  Qulntard  Horwitz,  Layton  M. 
Schoch,  and  Harman  Yerkes,  for  appellant. 
Charles  L.  McKeeban,  Joseph  S.  Clark,  and 
Gllkeson  &  James,  for  appellees. 

BROWN,  J.  On  September  1,  1908,  the 
Philadelphia,  Bristol  &  Trenton  Street  Bail- 
way  Company  defaulted  In  the  payment  of 
Interest  due  on  Its  bonds,  secured  by  a  mort- 
gage on  all  of  Its  property,  rights,  and  fran- 
chises. The  bonds  so  secured  and  issued 
amounted  to  ?l>."<0,000,  and  were  of  the  de- 
nomination of  $1,000  each.  On  September 
•jth,  four  days  after  the  default,  Charles  F. 
Wagner,  Jr.,  who  was  the  holder  and  owner 
of  10  of  these  bonds,  filed  a  hill  for  the  ap- 
pointment of  a  receiver,  with  authority,  In- 
ter alia,  to  sell.  If  necessary,  all  of  the  mort- 
gaged property,  real  and  personal,  aud  to 
npply  the  funds  realized  from  a  sale  to  the 


payment  of  the  bondholders,  creditors,  and 
stockholders  of  the  company.  A  further 
prayer  of  the  bill  was  for  an  Injunction  to 
restrain  the  trustee  In  the  mortgage  from  In- 
stituting foreclosure  proceedings.  The  Mil 
was  filed  without  notice  to  either  of  the  de- 
fendants named  In  it,  and  temporary  receiv- 
ers were  at  once  apiwlnted  on  the  application 
of  the  complainant.  On  September  18th.  13 
days  after  they  were  appointed,  their  ap- 
pointment was  vacated  upon  the  petition  of 
the  street  railway  company;  the  court  hold- 
ing that  the  appointment  had  been  "ill  advis- 
ed and  improvldently  made."  There  is  no  as- 
signment of  error  to  this,  and  we  must  there- 
fore assume  that  the  complainant  concedes 
It  to  have  been  right  Subsequently  the 
street  railway  company  answered,  and  the 
trust  company  demurred  to  the  bill.  The 
demurrer  was  sustained,  and  in  sustaining 
It  the  court  directed  the  complainant  to  pay 
the  costs  and  expenses  of  the  temporary  r^ 
ceivershlp. 

[1]  The  first  question  to  be  passed  upon 
on  this  appeal  is  as  to  the  sufllclency  of  the 
bill.  Several  reasons  were  given  by  the  court 
below  for  sustaining  the  demurrer  to  It.  The 
complainant's  averments,  upon  which  he  bas- 
ed his  right  to  file  it,  were  that  he  was  a 
bondholder  of  the  railway  company,  and  his 
bonds  were  secured  by  a  mortgage  of  that 
company;  but  his  bill  neither  contained  nor 
had  appended  to  it  a  copy  of  one  of  the  t>onds 
or  of  the  mortgage,  nor  was  there  any  refer- 
ence to  the  place  where  the  latter  was  re- 
corded. The  court  was  therefore  in  igno- 
rance of  the  complainant's  rights  under  his 
bonds  and  the  mortgage  when  called  upon  to 
pass  on  the  sufficiency  of  the  bill,  which,  in 
effect,  is  one  for  foreclosure,  no  matter  how 
strenuously  it  is  now  repudiated  as  such  by 
the  learned  counsel  who  filed  it.  It  is  not 
one  of  a  common  creditor  asking  for  the  ap- 
pointment of  a  receiver  for  the  conservation 
of  the  assets  of  an  alleged  Insolvent  corpora- 
tion, but  is  that  of  a  bondholder  averring  a 
right  under  his  bonds  and  the  mortgage  se- 
curing them  to  ask  for  the  appointment  of  a 
receiver  and  for  a  sale  of  all  of  the  corporate 
property.  The  complainant  avers  no  other 
interest  than  that  of  a  bondholder,  and  re- 
lief is  claimed  under  the  mortgage.  That  in- 
strument is  referred  to  in  the  bill  as  the 
foundation  of  the  right  to  file  it,  but  with 
no  copy  of  the  same  appended  to  or  made 
part  of  the  bill,  and  with  no  reference  to  the 
place  where  it  is  recorded,  the  learned  chan- 
cellor below  properly  held  that  be  was  "ut- 
terly at  a  loss"  to  determine  wliat  plaintiff's 
rights  were  under  the  bonda  and  mortgage 
upon  which  he  relied. 

[2]  Though  the  mortgage  is  not  a  part  of 
the  record,  and  cannot  be  regarded  as  having 
been  before  the  court  below  in  passing  upon 
the  demurrer.  It  is  printed  as  an  appendix 
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to  appellant's  paper  book,  and  we  are  refer- 
red to  certain  portions  of  It  as  showing  tbe 
right  of  complainant  to  file  his  bill.  This  we 
cannot  understand.  In  passing  upon  the  saf- 
-flciency  of  the  bill  on  the  demurrer  to  it, 
nothing  was  before  the  court  below  but  the 
bill  itself;  and  on  this  appeal  from  the  de- 
cree sustaining  the  demurrer  we  can  consider 
nothing  that  does  not  appear  npon  the  face 
of  the  bill.  No  better  reason  could  be  given 
why  the  mortgage  should  have  been  made  a 
part  of  the  bill  than  the  references  now  made 
to  certain  clauses  in  it,  as  establishing  the 
right  of  the  complainant  to  file  his  bill.  If 
bis  right  to  file  tbe  same  was  under  the  mort- 
gagee— and  the  bill  substantially  so  avers — 
such  right  ought  to  have  appeared  afflnua- 
tlvely  to  the  court  below  by  submitting  the 
mortgage  as  a  part  of  the  blU,  and  the  refer- 
ences to  it  now  by  counsel  for  appellant,  and 
the  printing  of  it  aa  an  appendix  to  their  ar- 
gument, must  be  regarded  as  a  concession  by 
them  that  it  ought  to  have  been  before  the 
court  below  as  a  part  of  the  pleadings  in  the 
case.  Through  failure  to  make  It  a  part  of 
them,  the  court  was  unable  to  pass  upon  the 
plalntlfTs  right  to  file  his  bill,  which  was  the 
fundamental  question  In  the  case,  and  the  de- 
murrer was  properly  sustained  for  this  rea- 
son alone. 

After  the  appointment  of  tbe  receivers  had 
been  vacated,  they  filed  their  account,  charg- 
ing tbemselTes  with  the  receipts  of  the  road 
during  their  management  of  it,  and  taking 
credit  for  certain  disbursements.  The  cred- 
its taken  for  moneys  paid  out  for  the  opera- 
tion of  the  road  were  not  objected  to,  but 
exceptions  were  filed  and  sustained  to  the 
items  making  up  the  legal  expenses  of  the 
recelveri^p.  These  items  were  for  counsel 
fees,  receivers'  compensation,  etc.,  amounting 
to  $1,561.67,  and  the  second  complaint  on  this 
appeal  Is  that  Wagner,  the  complainant,  was 
directed  to  pay  them.  When  the  court  below 
passed  upon  the  petition  to  impose  the  ex- 
penses of  the  receivership  upon  him,  there 
was  before  it  a  danse  in  the  mortgage,  pro- 
viding that  no  holder  of  any  of  the  bonds  se- 
cured by  it  should  have  the  right  to  institute 
any  proceedings  for  the  appointment  of  a  re- 
ceiver until  certain  conditions  had  existed,  no 
one  of  which  existed  when  the  bill  was  filed. 

[3]  Among  these  conditions  precedent  to 
tbe  right  to  file  a  bill  for  the  appointment  of 
a  receiver  was  one  providing  that  default  in 
payment  of  interest  on  the  bonds  should  have 
continued  for  six  months;  that  written  notice 
of  such  default  should  have  been  given  to 
the  trustee  named  in  the  mortgage,  and  hold- 
ers of  25  per  cent,  in  amount  of  the  bonds 
secured  by  it,  and  then  outstanding,  should 
have  nuide  written  request  upon  the  trustee 
to  proceed  to  exercise  the  powers  granted  to 
It  by  the  mortgage.  This  bill  was  filed  four 
days  after  default  in  the  payment  of  inter- 


est, and,  on  the  ex  parte  application  of  the 
complainant,  without  notice  to  any  one,  the 
temporary  receivers  were  appointed.  In  view 
of  the  plain  and  unambiguous  terms  of  tbe 
mortgage,  with  Which  the  complainant  is 
conclusively  presumed  to  have  been  familiar, 
and  which  he  deliberately  disregarded  in  fil- 
ing his  bill,  there  la  no  conceivable  reason 
why  the  costs  and  expenses  of  the  receiver- 
ship should  be  borne  by  the  railway  company. 
On  t*e  contrary,  costs  in  equity  being  always 
in  the  sound  discretion  of  the  court,  there  is 
every  equitable  reason  why  the  complainants 
should  pay  the  costs  and  expenses  that  re- 
sulted from  the  filing  of  his  bill,  which  he 
ought  to  have  known  from  the  terms  of  the 
mortgage  he  had  no  right  to  file.  If  tbe  court 
below  had  been  Informed  of  the  terms  of  the 
mortgage  at  the  time  the  bill  was  filed,  tbe 
receivers  would  not  have  been  appointed. 
Among  the  many  authorities  which  sustain 
the  decree  imposing  the  costs  and  expenses 
of  the  receivership  upon  the  complainant  are 
High  on  Receivers  (4th  Ed.)  §  796;  Cassldy 
V.  Harrelson,  1  Colo.  App.  458,  29  Pac.  525; 
fMyres  v.  Frankenthal,  55  111.  App.  390;  Cou- 
per  V.  Shirley,  75  Fed.  168,  21  C.  C.  A.  2S8; 
Hlckey  v.  Parrot  Silver  &  Copper  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep.  510. 
The  assignments  of  error  are  overruled, 
and  the  decree  is  afiSrmed,  at  appellant's 
costs. 


MITCHELL  et  al.  v.  INHABITANTS  OF 
LINNEUS. 

(Supreme  Judicial  Court  of  Maine.     Nov.  30, 
19U.) 

1.  Towns  ({  80*)— Abbitbatioh  ahd  Awabd 

— AUTHOBITT  OF  OfFICEBS. 

While  the  selectmen  of  a  town  cannot  del- 
egate their  authority  to  determine  the  ques- 
tion of  damages  caused  by  taking  land  for  a 
road,  they  may  arbitrate  a  claim  for  such  dam- 
ages after  they  have  assessed  them. 

[Ed.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  §  30.*] 

2.  Towns    (S  79*)— Selkctijzn— Abbitbation 
—  Attthobitt  to   Sign   SuBinssioH  —  Eti- 

DENCK — SUFFICIENOT. 

Evidence  held  to  show  that  a  town  select- 
man was  authorized  to  sign  a  submission  to 
arbitration  of  a  claim  for  damages  through 
taking  of  land  for  a  road. 

[Ed.  Note.— For  other  caaes,  see  Towns,  Dec. 
Dig.  I  79.»] 

Report  from  Supreme  Judicial  Court,  Aroos- 
took County. 

Action  by  A.  P.  Mitchell  and  another 
against  the  Inhabitants  of  LinneuB.  On  re- 
port.   Judgment  for  plaintiffs. 

Action  of  debt  upon  an  award  of  referees. 
Plea,  tbe  general  issue.  At  the  conclusion 
of  the  evidence,  the  case  was  reported  to  the 
law  court  with  the  stipulation  that  "upon  so 
much  of  the  evidence  as  is  admissible  the 
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law  court  la  to  enter  snch  judgment  as  tbe 
legal  rights  ot  the  parties  require." 

Argued  before  MIHITBHOUSE,  C.  J.,  and 
SAVAGE,  SPKAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Madlgan  ft  Madlgan  and  Leonard  A.  Pierce, 
for  plalntlffB.  Hersey  ft  Barnes,  for  defend- 
ants. 

HALET,  J.  This  Is  an  action  of  debt  upon 
an  award  of  referees.  The  case  Is  before  the 
court  upon  report. 

In  1910  the  selectmen  of  the  town  of  Lln- 
neus  laid  out  a  way  In  that  town.  In  part 
over  land  of  A.  P.  Mitchell,  and  land  of 
Vernon  Mitchell,  a  son  of  A.  P.  Mitchell. 
They  made  their  return  to  the  town,  and  the 
way,  at  a  town  meeting  legally  called, 
was  duly  accepted.  They  awarded  to  A.  P. 
Mitchell  $100  for  damages  sustained  by  him, 
but  made  no  award  for  damages  sustained 
by  Vernon  Mitchell.  A.  P.  Mitchell,  being 
dlBsatisfled  with  the  amount  of  the  damages 
awarded  him,  seasonably  took  an  appeal 
from  the  award  to  the  Supreme  Judicial 
Court,  and  the  appeal  Is  now  priding  await- 
ing the  decision  in  this  case. 

In  August,  1910,  there  were  negotiations 
between  the  selectmen  of  the  defendant  town, 
James  H.  Ruth,  Colby  Estabrook,  and  Byron 
R.  Stewart,  and  A.  P.  Mitchell  in  reference 
to  settling  the  claim,  or  claims,  for  damages 
by  arbitration,  and  papers  were  prepared  to 
submit  the  question  of  damages  to  referees. 
The  papers,  or  some  of  them,  were  signed 
by  two  of  the  selectmen  and  by  A.  P.  Mitch- 
ell, and  were  afterwards  destroyed. 

It  is  claimed  by  the  plalntltTs  that  the 
claims  of  both  A.  P.  Mitchell  and  Vernon 
Mitchell  were  to  be  submitted,  and  that  the 
submission  was  signed  by  two  of  the  three  se- 
lectmen of  defendant  town.  It  is  claimed  by 
the  defendant  town  that  it  was  the  Intention 
to  submit  only  the  claim  of  Vernon  Mitchell 
for  damages,  that,  after  the  papers  were 
signed  by  the  selectmen,  A.  P.  Mitchell  signed 
for  Vernon,  and  that  they  then  discorered 
that  Vernon  was  more  than  21  years  of  age, 
and  the  selectmen  refused  to  admit  the 
authority  of  A.  P.  Mitchell  to  sign  for  him, 
and,  as  they  could  not  obtain  his  signature, 
the  attempt  to  arbitrate  was  abandoned. 
The  following  day  Mr.  Ruth,  one  of  the 
selectmen  and  the  town  agent  of  the  defend- 
ant town,  met  A.  P.  Mitchell,  and  made  an 
agreement  to  refer  both  claims  to  referees 
named  in  the  agreement  to  refer  the  claims, 
with  the  further  agreement  between  them, 
and  the  referees,  that  the  award  should  not 
be  made  public  until  Vernon's  return,  whldi 
was  to  be  in  about  10  days,  and  that,  If  be 
would  then  agree  to  be  bound  by  the  award 
and  would  sign  the  submission  to  the  ref- 
erees, they  should  file  their  award. 

The  referees  then  viewed  the  way  as  laid 
out,  upon  which  the  town  was  then  working, 
in  company  with  A.  P.  Mitchell  and  Select- 


man Ruth.  Upon  Vernon's  return  he  w?" 
Informed  of  the  proceedings,  and  signed  tb>- 
agreement  to  submit  the  dalms  to  arbitra- 
tion, which  is  set  forth  below. 

The  referees  then  made  public  their  award. 
In  which  they  allowed  the  plaintiffs  the  Bom 
of  $375. 

The  agreement  to  arbitrate  was  as  follows: 
"Llnneus,  Me.,  August  25,  1910. 

"We,  the  undersigned,  James  H.  Ruth,  in 
behalf  of  the  town  of  Llnneus,  and  A.  P. 
Mitchell  and  Vernon  Mitchell,  ownos  ot 
land  across  which  road  to  avoid  Coyle  Hill, 
so  called,  has  been  located,  do  subscribe  to 
the  following  agreement: 

"We  are  willing  to  abide  by  the  decision 
of  Matthew  Wilson  of  Houlton  and  John  W. 
Davidson  of  Hammond  Plantation,  as  to 
what  damages  shall  be  paid  by  the  town  ot 
Llnneus  to  said  A.  P.  Mitchell  and  Vernon 
Mitchell  for  the  right  of  way  for  said  road 
located  by  said  town  of  Llnneus. 

"J.  H.  Ruth,  for  'the  Town  of  Unneiis. 

hli 
"A.  P.    X    Mitchell. 

mark 
"M.  Wilson. 
"Vernon  MltcbelL" 

[1]  This  action  Is  brought  upon  flie  awarA. 
and  the  defense  Is: 

First  That  the  selectmen  bad  no  author- 
ity to  arbitrate  the  claim  for  damages. 

Second.  That  Mr.  Ruth,  who  signed  the  sub- 
mission for  arbitration,  was  not  authorlMd 
to  do  so,  and  that  his  action  has  never  been 
ratified  by  the  town,  or  by  either  of  the 
other  two  sdectmen. 

It  is  nndoubtedly  true,  as  claimed  by  tbe 
defendant  town,  that  it  is  the  duty  of  tbe 
selectmen  to  lay  out  ways  In  their  town,  and 
to  assess  the  damages  caused  thereby,  and 
report  their  doings  to  the  town.  While  bo 
engaged,  they  are  acting  as  a  coort;  and 
they  cannot  delegate  their  authority  or  refer 
tbe  question  of  damages  for  the  land  taken. 
Being  the  court  created  by  law  to  pass  upon 
tbe  question  in  the  first  instance,  they  can- 
not avoid  their  responsibility  by  referring  tbe 
question  to  others. 

In  this  case  the  municipal  officers  did 
assess  the  damages  sustained  by  A.  P.  Mitch- 
ell in  the  laying  out  of  the  way.  Ther 
assessed  no  damages  for  Vernon  Mitchell 
over  whose  land  the  way  as  laid  out  also 
passed.  This  was,  In  fact,  as  though  Okj 
had  reported  that  no  damages  had  been  sus- 
tained by  him,  and  the  duty  of  the  court 
was  ended  when  it  made  Its  report  and  filed 
it  as  required  by  law,  and  Vernon  Mltdidl 
bad  his  right  of  appeal  on  the  question  of 
damages,  as  he  would  have  had  If  an  award 
had  been  made  and  he  was  dissatlsfled  there- 
with. Wilson  V.  Simmons,  89  Me.  242,  36  Aa 
380,  and  cases  cited. 

The  duties  of  the  selectmen,  as  a  court, 
as  far  as  the  way  in  question  was  concerned, 
ended  when  their  r^imrt  was  filed  in  tbe 
town  clerk's  office;  bat  their  duties  as  select- 
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men  of  the  town  were  not  ended.  As  select- 
men, they  still  bad  charge  of  its  business, 
which  included  the  adjustment  and  payment 
of  all  Just  claims  against  the  town. 

At  the  time  of  the  reference,  the  appeal  of 
A.  P.  Mitchell  was  pending  in  the  Supreme 
Judicial  Court,  and  it  was  their  duty  to  pro- 
tect the  interest  of  the  town  in  that  appeal. 
If  Vernon  Mitchell  had  a  claim  for  damages 
for  the  taking  of  his  land,  or  thought  he  had 
such  a  claim,  it  was  their  duty  to  protect 
the  interest  of  the  town  in  the  adjustment 
of  that  claim.  That  being  their  duty,  they 
had  the  right  to  employ  counsel  to  assist 
them  and  contest  the  claim  in  court.  Haying 
the  right  to  settle  and  adjust,  they  bad  the 
power  to  do  whatever  was  necessary  to  settle 
and  adjust,  which  included  the  right  to  sub- 
mit to  arbitration.  As  said  by  the  court  in 
IloUister  v.  Pawlet,  43  Vt  426 :  "The  right  to 
settle  and  adjust  includes  the  right  to  submit 
the  subject-matter  in  dispute  to  arbitration. 
An  arbitration  Is  one  of  the  usual  ways  of  set- 
tling a  disputed  claim,  and  the  selectmen  had 
the  right  to  settle  and  adjust  this  claim  in 
any  of  the  usual  and  ordinary  modes  of 
settling  and  adjusting  sudi  claims." 

The  same  rule  was  recognized  in  Fogg  v. 
Dummer,  58  N.  H.  SOS,  which  was  an  action 
on  an  award  where  the  selectmen  had  sub- 
mitted to  arbitration,  and  in  which  the  court 
say:  "It  was  their  duty,  as  agents,  to  inves- 
tigate the  plaiutlirs  claim,  and,  in  the  ab- 
sence of  special  instructions  by  the  town, 
they  had  the  power  to  submit  the  merits  of 
the  claim  to  arbitration." 

Hlne  y.  Stephens,  33  Conn.  497,  89  Am. 
Dec.  217,  which  overruled  Oriswold  v.  North 
Stonington,  6  Conn.  367,  was  an  action  upon 
an  award,  and  the  court  held  that  the  select- 
men had  authority  to  submit  to  arbitration, 
saying:  "The  avoiding  of  a  lawsuit  by  a 
reference,  and  thereby  escaping  the  delay, 
the  expense,  and  the  risk  of  a  Jury  trial,  is 
In  most  cases  eminently  Judicious." 

And  in  City  of  SomervlUe  v.  Charles  H. 
Dickerman,  127  Mass.  272,  the  court  held 
that  the  city  had  no  right  to  submit  the 
assessment  of  betterments  to  arbitration,  but 
stated  in  regard  to  the  power  to  submit  to 
arbitration  the  question  of  damages  sustain- 
ed by  the  landowner:  "In  such  a  case  the 
controversy-  or  question  is  between  the  town 
and  landowner  separately,  as  to  the  damage 
be  has  sustained  by  the  taking  of  his  land. 
It  concerns  no  one  else.  It  may  well  be  and 
often  is  settled  by  agreement,  but  it  would 
seem  that  it  might  be  referred  to  arbitrators 
as  a  convenient  mode  of  settlement  without 
affecting  the  rights  of  others  or  violating  any 
principle  of  public  policy"— citing  three  cases 
as  authority. 

in  Having  the  right  to  submit  to  arbitra- 
tlcm,  the  only  remaining  question  is,  Was  Mr. 
Rath,  who  signed  this  submission  to  arbi- 
trate, authorized  to  do  so,  or  was  his  action 
ever  ratified  by  the  other  selectmen? 


Mr.  Ruth  denies  his  authority.  Mr.  Esta- 
brook  and  Mr.  Stewart,  the  other  selectmen, 
also  deny  It  The  plaintifFs  rely  upon  the 
declarations  and  acts  of  the  selectmen  to 
overcome  the  testimony  of  the  three  select- 
men. It  is  undisputed  that  Mr.  Ruth  at  the 
time  the  papers  were  signed  was  asked  if  he 
had  authority  to  sign  for  the  town,  and  he 
replied  that  he  had.  The  writing  itself  shows 
that  he  claimed  that  authority.  The  day  be- 
fore the  papers  were  signed  other  papers 
were  signed  to  refer  the  same  matters  to  ar- 
bitration, which  was  abandoned  because  no 
one  bad  authority  to  sign  Vernon  Mitchell's 
name.  Those  papers  were  signed  by  a  major- 
ity of  the  selectmen.  It  is  argued  that  the 
first  paper  contemplated  only  the  arbitration 
of  Vernon's  claim,  but  Mr.  Ruth  testified 
that  it  was  understood,  if  the  father  had 
authority  to  sign  for  Vernon,  both  claims 
were  to  be  submitted  to  arbitration,  and  Mr. 
Stewart  testified  that  it  was  understood  that 
they  were  going  to  submit  the  damages  for 
laying  out  the  whole  road  to  arbitration,  and 
he  drew  the  papers  for  submission  to  arbi- 
tration, and  the  plaintitt  A.  P.  Mitchell  testi- 
fied that  both  claims  were  to  be  submitted. 
The  evidence  fairly  shows  that  the  day  be- 
fore the  submission  acted  upon  was  made  the 
defendant  town,  by  a  majority  of  its  select- 
men, agreed  to  submit  to  arbitration  the 
claims  of  both  plaintiffs,  and  that  the  ques- 
tion of  A.  P.  Mitchell's  authority  to  sign  for 
Vernon  was  raised,  and  the  matter  was  left 
incomplete  until  that  difficulty  was  removed; 
that  the  next  day  the  arrangements  were 
made  to  have  the  referees  go  upon  the  prem- 
ises and  make  their  award,  seal  it  and.  when 
Vernon  returned,  if  he  would  sign  the  sub- 
mission, the  referees  were  to  make  their 
award  pnblic.  All  this  was  done,  and,  when 
the  award  was  made  public,  the  selectmen 
of  the  defendant  town  were  dissatisfied,  and 
denied  the  authority  of  Mr.  Ruth. 

The  selectmen  sent  two  people  to  get  A.  P. 
Mitchell  to  arbitrate.  Colby  Bstabrook,  the 
day  before  the  arbitration,  was  on  the  road, 
and  stated  that  he  thought  that  a  fftir  way 
to  settle  it,  and  the  day  of  the  arbitration 
Mr.  Stewart,  who  drew  up  the  first  papers, 
was  out  to  the  road  where  the  men  were 
working.  The  award  was  kept  sealed,  Its 
contents  unlmown  until  Vernon  returned,  10 
days  later.  In  a  small  town,  like  that  of 
the  defendants,  the  fact  of  arbitration  must 
Iiave  been  known.  No  selectman  protested, 
or  denied  that  the  claim  had  been  submitted 
to  arbitration.  When  the  award  was  made 
public,  Mr.  Ruth  at  once  drove  to  the  home 
of  Selectman  Stewart,  and  instructed  him 
not  to  sign  any  papers  in  the  Mitchell  mat- 
ter, and  informed  him  tliat  the  referees 
had  allowed  $375,  and  that  they  would  not 
pay  It  No  question  was  asked  by  Mr.  Stew- 
art of  how  it  came  to  be  referred,  when,  or 
by  whom,  and  no  denial  was  made  that  It 
was  done  with  authority. 
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Mr.  Rutb  fairly  states  the  position  of  the 
selectmen  when  he  answers  the  following 
questions: 

"Q.  If  the  award  brought  in  by  these  men 
had  been  less  than  $100,  you  would  have 
stayed  by  it,  wouldn't  you?  I  am  speaking 
of  you. 

"A.  If  It  had  been  anywheres  near  reason- 
able at  all,  I  would  hare  stayed  by  It 

"Q.  But,  when  you  found  that  it  was  more 
that  you  thought  It  ought  to  be,  then  you  re- 
fused to  pay  It,  did  you? 

"A.  I  did." 

In  substance,  the  position  of  the  selectmen 
is  they  would  hold  the  plaintiffs  to  the  agree- 
ment, if  satisfied  with  the  award.  If  not  sat- 
isfied with  it,  they  would  deny  their  authority 
and  repudiate  it 

The  facts,  circumstances,  and  conduct  of 
the  interested  parties,  as  they  appear  In 
the  case,  carry  the  conviction  that  the  select- 
men knew  of  the  arbitration  and  consented, 
and  that,  If  the  award  had  been  satisfactory 
to  them,  they  would  not  have  denied  the  au- 
thority of  Mr.  Ruth.  The  parties,  having 
chosen  the  tribunal  In  which  to  litigate  their 
differences,  are  bound  by  the  decision  of  that 
court 

Judgment  for  plaintiffs  for  $375,  and  Inter- 
est from  the  date  of  the  writ 


MULLEN  T.  EASTERN  TRUST  &  BANK- 
ING CO. 

(Supreme  Judicial  Conrt  of  Maine.     Dec.  4, 
191L) 

1.  MOBTOAOra      (8     209*)— TRDSTKES— LlABII,- 

ITT  FOB  Falsb  Certification. 

A  trustee  under  a  mortgage  is  bound  to 
know  that  all  the  statements  made  by  him  in 
a  certificate  authenticating  a  bond  secured  by 
the  mortgage  are  true. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  466-M8;    Dec.  Dig.  i  209.*] 

2.  MoBTQAaxs  (S  209*)— Dbckit  bt  Tbustki; 
—Right  to  Recoveb. 

In  an  action  against  the  trustee  in  a 
trust  mortgage  for  falsely  certifying  an  over 
issue  of  bonds,  two  of  which  were  purchased 
by  plaintiff  from  the  mortgagor,  it  was  -suffl- 
cient  that  plaintiff  prove  that  the  trustee  made 
false  representations  with  intent  that  plain- 
tiff as  one  of  the  purchasing  public  should  rely 
and  act  upon  them,  or  in  such  manner  as  would 
naturally  induce  her  to  act  upon  them;  that 
the  representations  were  material;  that  being 
matters  susceptible  of  knowledge,  they  were 
made  as  facts  of  the  trustee's  own  knowledge; 
that  plaintiff  was  induced  thereby  to  purchase 
an  invalid  and  worthless  bond,  and  was  thereby 
deceived  and  injured,  wtflful  fraud  being  unnec- 
essary. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f§  46ft-468;  Dee.  Dig.  {  209.»] 

S.   MOBTOAQKS    (S  209*)— TBUBTEES  — tlESPOW- 
SIBILITT. 

That  a  trust  mortgage  provided  that  the 
trustee,  a  corporation,  might  act  by  agents  or 
attorneys,  and  should  not  be  responsible  for 
their  acts,  etc.,  does  not  reUeve  the  trustee 
from  liability  for  its  secretary's  act  in  falsely 


certifying   as   overissue   of  bonds  under   the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  H  46&-468;    Dec  Dig.  i  209.*] 

4.  Mortoaoes  (8  217*)— Fbaud  or  Tbustee 

—Damages— Measure. 

The  measure  of  damages  recoverable 
against  a  trust  company  as  trustee  under  a 
mortgage  for  falsely  certifying  an  overia*ae  of 
bonds,  two  of  which  were  purchased  by  plaintiS 
from  the  mortgagor,  is  the  difference  between 
the  value  of  the  mvalid  bonds  when  purchased 
and  their  value  if  they  had  been  as  represented, 
unaffected  by  the  fact  that  the  mortgagor  be- 
came insolvent  seven  years  later,  and  the  hold- 
ers of  valid  bonds  then  received  only  58  per 
cent  in  final  settlement;  valid  bonds  having 
been  worth  par  at  the  time  plaintiff  parchased. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  559-562;   Dec  Dig.  i  2177l 

6.  Evidence    (J    113*)— Vaiot    of   Bokos- 

Admissibility. 

The  price  at  which  a  corporation's  valid 
bonds  were  sold  is  competent  evidence  of  the 
value  bonds,  invalid  as  constituting  an  over- 
issue, would  have  had,  if  valid. 

[Ed.  Note.— For  ot'Eer  cases,  see  E>vidence, 
Cent  Dig.  Sf  259-296;   Dec  Dig.  f  113.  •] 

Report  from  Supreme  Judicial  Court.  Pe- 
nobscot County. 

Action  by  Helen  A.  Mullen  against  the 
Eastern  Trust  &  Banking  Company.  On  re- 
port    Judgment  for  plaintiff. 

Action  of  deceit  against  the  defendant 
corporation,  the  trustee  in  a  certain  tru&t 
mortgage  given  to  it  by  the  Onnegan  Wool- 
en Company,  a  corporation,  for  falsely  cer- 
tifying certain  bonds,  purporting  to  have 
been  Issued  by  said  Woolen  Company,  as 
secured  by  said  mortgage. 

Plea,  the  general  issue  with  brief  state- 
ment alleging  as  follows: 

"(1)  That  it  never  declared  to  the  plain- 
tiff nor  to  any  one  representing  her  that  it 
was  the  owner  or  bolder  of  the  two  bonds 
referred  to  In  plaintiff's  writ  and  which 
plaintiff  declares  were  purchased  by  her  of 
said  defendant,  and  that  it  did  not  request 
the  plaintiff  to  purchase  said  bonds  of  It 

"(2)  That  the  plaintiff  did  not  bargain 
with  the  defendant  to  buy  of  it,  nor  did  the 
plaintiff  buy  of  the  defendant,  the  said  two 
bonds,  upon  the  terms  or  in  the  manner  al- 
leged, and  the  defendant  dwles  that  plahi- 
tiff  paid  it  $1,000,  or  any  other  snm,  for 
said  two  bonds  as  plaintiff  alleges  she  did." 

At  the  conclusion  of  the  evidence,  the  ca«e 
was  reported  to  the  law  court  for  determi- 
nation. 

Argued  before  WHITEHOUSB,  a  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Joseph  F.  Oould,  for  plaintiff.  E.  C.  Ry- 
der, tor  defendant 

CORNISH,  J.  Action  of  deceit  against 
the  defendant,  the  trustee  la  a  certain  trust 
mortgage,  for  falsely  certifying  certain  bonds 
as  secured  thereby. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Bsrlai  *  Rep'r  Indus 


Digitized  by 


Google 


Ma) 


MULLEN  y.  EASTERN  TRUST  *  BAKE:IN0  CO. 


949 


This  raises  the  question,  norel  in  this 
state,  as  to  the  legal  liability  of  a  banking 
corporation  in  certifying  trust  bonds. 

It  appears  in  the  case  at  bar  that  the 
stockholders  of  the  Ounegan  Woolen  Com- 
pany on  Angnst  3,  1890,  voted  to  authorize 
the  directors  "to  raise  funds  for  the  use  of 
the  company  by  the  issue  of  bonds  to  an 
amount  not  exceeding  fifty  thousand  dollars, 
to  be  secured  by  mortgage  upon  the  mill 
property  of  the  company,  the  rate,  time 
and  ell  nnspedfled  details  of  the  bonds  and 
mortgage  to  be  left  with  the  directors." 

On  August  22,  1899,  the  directors,  in  pur- 
suance of  this  authority  from  the  stock- 
holders, yoted  "to  issue  ninety  bonds  of  the 
denomination  of  five  hundred  dollars  each, 
all  payable  to  the  Eastern  Trust  and  Bank- 
ing Company,  trustee,  or  bearer.  In  ten  days 
from  the  date  thereof,  dated  September  1, 
1899,"  etc.  The  mortgage  provided  that  a 
certificate  of  the  following  tenor  signed  by 
the  trustee  should  be  Indorsed  upon  each 
bond: 

'^Trustee's  Certificate. 

"The  undersigned  trustee  named  in  the 
within  bond  and  In  the  mortgage  therein  re- 
ferred to  hereby  certifies  that  said  mort- 
gage has  been  delivered  to  it  as  trustee, 
and  this  bond  is  one  of  the  series  of  ninety 
bonds  secured  thereby. 

"Eastern  Trust  &  Banking  Company, 
Trustee. 

"By ,  Secretary." 

Each  bond  also  provided  as  follows: 

"This  bond  shall  not  become  obligatory 
nntU  it  shall  have  been  authenticated  by 
certificate  endorsed  thereon  of  said  E^ast- 
em  Trust  ft  Banking  Company,  trustee, 
above  named." 

The  mortgage  was  duly  executed,  the  90 
bonds  of  fSOO  each,  numbered  from  1  to  90, 
and  aggregating  $45,000,  were  duly  executed 
by  the  officers  of  the  Woolen  Company,  duly 
certified  by  the  trustee  and  sold.  No  ques- 
tion is  raised  as  to  the  validity  of  these 
bonds  or  of  the  trust  mortgage  securing 
tbem. 

Later,  ten  other  bonds,  each  of  the  par 
value  of  $500.  numbered  from  91  to  100,  in- 
clusive, and  In  all  respects  like  the  original 
90,  except  that  they  purported  to  be  of  a 
series  of  100  bonds,  were  placed  upon  the 
market.  They  were  duly  signed -by  the  offi- 
cers of  the  Woolen  Company,  and  on  the 
back  of  each  was  the  following  certificate 
signed  by  the  defendant: 

"Trustee's  Certiflcate. 
"The  undersigned,  trustee,  named  in  the 
within  bond  and  in  the  mortgage  therein 
referred  to,  hereby  certifies  that  said  mort- 
gage has  been  delivered  to  it  as  trustee  and 
this  bond  is  one  of  the  series  of  one  hun- 
dred  bonds  secured   thereby. 

"Eastern  Trust  &  Banking  Company, 

Trustee. 

"By.  Q.  B.  Canney,  Secretary." 


The  plaintiff,  through  her  husband,  as 
her  agent,  in  November,  1901,  purchased  two 
of  these  bonds,  Nos.  93  and  94,  from  A.  H. 
Brown,  who  was  the  treasurer  of  the  Wool- 
en Company,  and  also  manager  of  the  Old 
Town  branch  of  the  Eastern  Trust  ft  Bank- 
ing Company. 

Interest  was  paid  upon  these  spurious 
bonds  during  five  years,  the  last  coupon  be- 
ing met  on  September  1,  1006.  Soon  after 
that  time  the  Woolen  Company  became  In- 
solvent, and  its  affairs  were  settled  up  by 
the  defendant  as  receiver.  It  was  then  that 
the  plaintiff  was  informed  of  the  overissue, 
and  discovered  that  her  bonds  were  void, 
and  she  made  demand  upon  the  defendant 
for  repayment  the  last  of  December,  1906. 

The  plaintiff  introduced  evidence  to  show 
that  in  the  sale  of  the  bonds  Mr.  Brown 
was  acting  for  the  Trust  Company  and  not 
for  the  Woolen  Company,  but  we  deem  this 
contention  immaterial.  The  basis  of  re- 
covery is  the  false  representation  contained 
in  the  trustee's  certiflcate;  and  whether  the 
purchase  was  made  directly  from  the  trus- 
tee or  from  the  Woolen  Company  cannot  af- 
fect the  rights  of  the  parties. 

What  duty  did  this  trustee  owe^  to  the  ^' 
purchasing  public  in  certifying  these  bonds, 
and  has  there  been  a  breach  of  that  duty? 

[1]  It  is  apparent  that  such  certificate  is 
no  merely  formal  matter.  It  goes  to  the 
very  essence  of  each  bond,  and  no  bond  is 
binding  until  it  is  thus  authenticated.  The 
certificate  is  the  royal  stamp  that  makes  it 
not  only  current,  but  valid.  Its  purpose  is 
to  guarantee,  not  the  value  or  sufficiency  of 
the  property  behind  the  bond,  but  the  valid- 
ity of  the  bond  ItaeAt  as  a  legal  instrument 
and  the  fact  that  it  is  secured  by  the  trust 
mortgage.  It  is  made  with  the  full  under- 
standing and  expectation  that  it  Is  to  be 
acted  upon  and  relied  upon  by  all  would-be 
purchasers,  and  therefore  It  is  the  duty  of 
the  trustee  to  ascertain  the  truth  of  the 
facts  to  which  It  certifies.  It  makes  false 
statements  at  its  peril.  All  the  necessary 
sources  of  Information  are  accessible  to  it, 
and  it  is  compensated  for  its  services.  In 
this  case  the  fee  was  $100  for  certifying  the 
90  bonds.  Under  these  circumstances,  the  re- 
sponsibility rests  upon  the  trustee  to  authen- 
ticate no  bond  that  should  not  be  authenti- 
cated, and  to  be  sure  that  all  the  state- 
ments In  tbe  certiflcate  are  true  in  fact. 

[2]  It  cannot  be  denied  that  tbe  certificate 
on  the  two  bonds  in  suit  was  false.  No 
mortgage  had  ever  been  delivered  to  the 
trustee  to  secure  these  bonds,  and  there  was 
no  series  of  100  bonds  secured  by  any  mort- 
gage whatsoever.  Their  issue  had  never 
been  authorized  by  the  directors.  All  these 
facts  could  have  been  ascertained,  and  tbe 
Invalidity  of  the  bonds  have  been  establish- 
ed by  a  slight  examination  of  the  Woolen 
Company's  records  on  tbe  part  of  the  de- 
fendant. Instead,  its  approval  and  guar- 
anty are  indorsed  upon  tlie  bonds,  and  the 
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purchasing  public  are  thereby  misled,  to 
their  damage.  What  element  of  false  rep- 
resentation within  the  legal  meaning  of  that 
term  Is  lacking?  We  see  none.  Mr.  Mul- 
len, the  plaintiff's  agent,  testified  that  before 
making  the  purchase  he  examined  the  trus- 
tee's certificate  upon  the  bonds  and  would 
not  have  putchased  them  except  for  that 
certificate.  Willful  fraud  need  not  be  prov- 
ed. It  is  sufficient  If  the  plaintiff  prove  that 
the  defendant  made  false  representations, 
with  the  Intent  that  the  plaintiff  as  one  of 
the  purchasing  public  should  act  upon  them 
or  In  such  a  manner  as  would  naturally  In- 
duce her  to  act  upon  them;  that  the  repre- 
sentations were  material;  that,  being  of 
matters  susceptible  of  knowledge,  they  were 
made  as  of  a  fact  of  Its  own  knowledge; 
that  the  plaintiff  was  Induced  thereby  to 
purchase  an  Invalid  and  worthless  bond; 
and  that  she  was  deceived  and  Injured. 
This  Is  the  accepted  rule  in  this  state.  Bra- 
ley  V.  Povi^ers,  92  Me.  203,  42  Ati.  362;  At- 
las Shoe  Co.  V.  Bechard,  102  Me.  197,  66 
Atl.  390,  10  Ii.  B.  A.  (N.  S.)  245;  Banking 
Co.  V.  Cunningham,  108  Me.  455,  70  Atl. 
17.  All  these  requirements,  the  plaintiff  in 
the  case  at  bar  has  met  and  her  right  of  ac- 
tion Is  clearly  established. 

tS]  The  learned  counsel  for  the  defendant 
contends  that,  even  if  the  trustee  is  prima 
fade  liable,  that  llabUlty  is  limited  by  the 
express  stipulation  In  the  trust  mortgage 
that  "the  trustee  may  act  by  agents  or  at- 
torneys and  shall  not  be  responsible  for  their 
acts  or  omissions,  but  shall  be  bound  to  use 
due  care  In  their  selection  and  retention." 
This  provision  was  not  intended  to  refer  in 
any  way  to  the  act  of  the  trustee  in  au- 
thenticating the  bonds.  It  Is  found  In  the 
article  which  prescribes  the  duties  and  pow- 
ers of  the  trustee  if  it  takes  possession  of 
and  manages  the  trust  property  in  case  of 
foreclosure  proceedings  or  any  breach  of  the 
conditions  of  the  mortgage.  It  has  no  appli- 
cation to,  and  therefore  in  no  way  limits  or 
affects,  tike  reBponslblllty  of  the  trustee  in 
certifying  the  bonds  to  secure  which  the 
mortgage  was  primarily  given.  This  view  is 
confirmed  by  the  provision  In  the  latter  part 
of  the  same  article  that  prior  to  its  being 
called  upon  to  take  possession  of  the  proper- 
ty "Its  sole  duty  is  confined  to  certifying 
the  bonds  as  of  the  series  mentioned  herein." 
The  breach  of  this  last  duty  is  the  cause  of 
complaint  here.  The  cases  cited  by  the 
learned  counsel  for  the  defendant  are  in 
harmony  rather  than  in  confilct  with  the  con- 
clusion here  reached. 

In  Bauemschmidt  v.  Maryland  Trust  Co., 
89  Md.  607,  43  Atl.  790,  the  certificate  was 
true  in  fact,  because  the  bonds  certified  were 
a  part  of  the  legal  series  and  were  secured 
by  the  mortgage,  but  the  plaintiff  contended 
that  the  certificate  went  further  and  consti- 
tuted in  effect  a  warranty  of  the  sufficiency 
of  the  mortgaged  premises,  and  guaranteed, 
not  only  that  the  bonds  were  legally  and 


formally,  but  financially  and  actually,  se- 
cured by  the  mortgage.  The  court,  of  course, 
refused  to  so  hold.  The  opinion  concedes  all 
the  liability  which  the  plaintiff  in  the  case  at 
bar  Invokes. 

"It  was  not  contended  in  this  case,  nor  do 
we  suppose  it  could  be  successfully  contend- 
ed, that  the  certificate  here  relied  on  can 
be  construed  as  constituting  a  warranty  of 
the  sufficiency  of  the  mortgaged  premises  as 
security  for  the  bonds  mentioned  in  the 
mortgage.  •  •  •  The  certificate  Identifies 
the  bonds  on  which  it  is  placed  an  one  of  the 
series  of  bonds  mentioned  and  described  in 
the  mortgage,  and  that  it  was  secured  by 
mortgage.  *  •  *  But  it  has  never  t>een 
understood  here,  or  elsewhere,  so  far  as  we 
are  informed,  that  a  trustee,  under  a  mort- 
gage like  the  one  before  us,  creating,  as  it 
does,  a  mere  trust  to  certify  the  bonds,  did 
more  by  the  form  of  certificate  adopted  than 
to  thereby  Identify  them  as  the  bonds  of  the 
company  which  the  mortgage  was  executed 
to  secure." 

In  Tschetlnlan  v.  City  Trust  Co.,  186  N.  T. 
432,  79  N.  E.  401,  the  certificate  read:  "This 
bond  Is  one  of  a  series  of  bonds  numbered 
and  described  In  the  mortgage  referred  to." 
This  was  true  in  fact,  but  the  plaintiff  claim- 
ed that  this  certificate  was  comprehensive 
enough  to  guarantee  that  they  were  first- 
mortgage  bonds;  the  mortgagor  having  in- 
dorsed "First-Mortgage  Bond"  on  the  b&dk 
of  each.  The  court  held,  however,  that  the 
certificate  simply  identified  the  bonds  and 
assured  the  purchaser  that  they  were  en- 
titled to  the  benefits  afforded  by  the  mort- 
gage, but  did  not  guarantee  the  nature  or 
the  extent  of  the  security.  The  dlstinctloo 
is  clearly  made  in  the  opinion  in  these  words: 

"The  language  employed,  when  interpreted 
in  its  natural  and  ordinary  meaning,  simply 
amounts  to  a  statement  idmtlfylng  the  bond 
whereon  it  is  written  as  one  of  those  men- 
tioned in  the  mortgage,  and  the  effect  of  this 
is  an  assurance  to  the  purchaser  that  his 
bond  is  amongst  those  entitled  to  the  boieflt 
and  protection  afforded  by  snch  mortgage. 
But  the  statement  does  not  upon  any  reason- 
able construction  in  the  absence,  as  In  this 
case,  of  any  allegation  of  fraud  or  deceit 
active  or  passive,  make  the  trustee  a  guar- 
antor of  the  quality  and  extent  of  the  se- 
curity givea  by  tl»e  mortgage  or  responsible 
for  the  accuracy  of  statements  Indorsed  bf 
the  mortgagor  purporting  to  describe  the  na- 
ture of  such  security." 

[41  It  remains  to  consider  the  question  of 
damages.  We  see  no  reason  why  the  ordi- 
nary rule  adopted  in  this  state  and  Massa- 
chusetts should  be  departed  from,  vlx.,  thr 
difference  between  the  value  of  the  bonds  In 
question  at  time  of  purchase  and  their  value 
if  they  had  been  as  represented.  Wright  t. 
Roach,  67  Me.  600;  Thorns  v.  Dlngley,  70  Me. 
100,  35  Am.  Rep.  310;  Whiting  v.  Price,  172 
Mass.  240,  51  M.  B.  1084,  70  Am.  St  Rep. 
262. 
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[S]  The  flnt  element  Is  fixed.  They  were 
worthless  because  yold.  What  does  the  evi- 
dence show  they  would  have  been  worth  at 
that  time  If  as  represented?  The  price  at 
which  they  sold  has  probative  force.  Norton 
V.  Willis,  78  Me.  680.  The  plaintiff  paid 
par  for  her  bonds,  and  Mr.  Cassldy,  the  pres- 
ident of  the  company,  took  six  of  them,  ag- 
gregating $3,000,  at  the  same  figure,  assum- 
ing that  they  were  valid.  This  Is  strong  evi- 
dence of  what  the  bonds  were  worth  at  that 
time.  Moreover,  interest  continued  to  be 
paid  upon  them  for  five  years  after  their 
purchase,  tending  to  show  that  the  financial 
condition  of  the  company  continued  sound 
for  a  considerable  period  at  least. 

The  only  evidence  tending  to  diminish  the 
value  Is  the  fact  that  finally  the  company 
became  Insolvent,  and,  had  the  bonds  been 
valid  and  had  the  plaintiff  seen  fit  to  keep 
them,  she  would  have  received  on  receiver- 
ship settlement  only  68  x)er  cent,  of  the  face 
value.  Subsequent  events  may  be  introduced 
as  throwing  light  back  upon  a  previous  con- 
dition, but  their  value  depends  upon  their 
nearness  to  the  principal  event,  and  the  tact 
that  a  manufacturing  corporation,  whose 
success  Is  so  largely  a  matter  of  personal 
management  and  of  general  business  condi- 
tions, Is  obliged  seven  years  after  bonds  are 
Issued  to  pass  into  the  bands  of  a  receiver, 
ought  not  to  outweigh  the  estimate  put  upon 
the  value  of  those  bonds  at  the  time  and 
shortly  after  their  Issue  by  shrewd  business 
men  who  should  have  been  acquainted  with 
the  exact  situation.  Upon  the  evidence  In 
this  case,  we  tblnk  it  fair  to  conclude  that 
In  November,  1901,  when  these  bonds  were 
purchased,  the  valid  S  per  cent  bonds  of  the 
Woolen  Company  were  worth  par,  and,  as 
those  belonging  to  the  plalntUt  were  worth- 
less, the  entry  should  be: 

Judgment  for  plaintiff  for  |1,000  and  In- 
terest from  January  1, 1907. 


OIDDINGS  et  al.  v.  OILLINOHAM  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  6, 
1911.) 

1.  Wnxa   (I  684*)— CoHSTBXTcnoK  — "CoN- 

TINOXNT     BBIfAINDBB'' —  "VnTKD    BEUAIII- 
DBB." 

Vested  and  contingent  remainders  are  dis- 
tingniahable,  in  that  in  the  first  there  is  some 
person  in  esse,  known  and  ascertained,  who, 
by  the  will  or  deed  creating  the  estate,  is  to 
take  and  enjoy  the  estate  on  expiration  of  the 
l>articular  estate,  and  whose  right  to  such  r«- 
midnder  no  contingency  can  defeat;  while  a 
contingent  remainder  depends  upon  the  hap- 
pening of  a  oontingent  event,  whether  the  es- 
tate mnlted  as  a  remainder  snail  ever  take  ef- 
fect at  aU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1488-1610;   Dec.  Dig.  (  634.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1603-1506;  voL  8,  pp.  7616;  7305- 
7.307;   7S28-7829.] 


2.  Wills     (J    634*)— CoNsrauonoN— Vksted 

OB    GONTIRO'ENT   KElIAINnEBS. 

A  Will,  after  providing  for  testator's  wid- 
ow during  her  life,  directed  that  his  property 
be  placed  in  the  hands  of  trustees,  and  that  on 
the  death  of  the  widow  the  residue  of  the  es- 
tate should  be  disposed  of  according  to  several 
clauses,  specifying  persons  and  Institutions  to 
whom  payment  should  be  made,  and  the  re- 
spective amounts  thereof.  Held,  that  such 
clauses  created  contingent  and  not  vested  re- 
mainders. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  K  1488-1510;  Dec.  Dig.  {  634.*] 

3.  Wills  (§  774*)— Bequests— Lapse. 

A  bequest,  to-be  paid  over  as  directed  by 
testator's  wife,  lapsed  through  her  failure  to 
exercise  the  power  of  disposition. 

[Ed.  Note.— For  other  casea,  see  Wills,  Cent 
Dig.  H  1995,  1096,  2001;   Dec  Dig.  i  774.»] 

4.  Wills  (|  775*)—Beque8Tb— Lapse. 

Legacies,  payable  on  termination  of  a  life 
estate,  lapsed  on  death  of  the  beneficiaries  be- 
fore termination  of  the  life  estate;  the  be- 
quests being  contingent 

[Ed.  Note.- For  other  cases,  see  Wills,  Cent 
Dig.  §{  1997-2000;   Dec  Dig.  {  776.*] 

6.  Wills    (J   616*)— Bequests— Idbntitt  or 

Beneficiary. 

A  bequest  to  the  "Baptist  Theological 
Seminary  situate  in  Newton"  is  good  as  a  be- 
quest to  the  "Newton  Theological  Institution"; 
that  appearing  to  be  the  institution  intended. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  Ull;   Dec  Dig.  {  616.*} 

6.  Wills    (8   617*)— Bequests— Identitt  of 

Beneftciaby. 

A  bequest  to  the  'baptist  Missionary 
Union  of  Foreign  Missions"  is  good  as  a  be- 
quest to  the  "American  Baptist  Foreign  Mis- 
sion Society";  that  appearing  to  be  the  society 
intended  as  beneficiary. 

[Bd.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  I  1112;  Dec  Dig.  {  617.*] 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

Bill  by  Moses  Olddings  and  another,  trus- 
tees in  equity,  against  Elizabeth  B.  Ollling- 
ham  and  others.  On  report  Decree  di- 
rected. 

Bill  in  equity,  brought  by  Moses  Giddlngs 
and  Franklin  A.  Wilson,  surviving  trustees 
under  the  will  of  Chapln  Humphrey,  late  of 
Bangor,  Me.,  deceased  testate,  against  Bllx- 
abetb  B.  Glllingham,  administratrix  de  bon- 
is non  with  the  will  annexed  of  the  estate 
of  Marda  Humphrey,  David  O.  F.  Ward, 
Mable  T.  Ward  Saltus,  John  B.  Ward,  Ralph 
L.  Ward,  George  F.  Maxfleld,  James  L.  Gll- 
lingham, surviving  executor  under  the  will 
of  Dana  B.  Humphrey,  Dana  B.  Pratt  Eliz- 
abeth G.  GUlingham,  Elliott  W.  Crowell,  ad- 
ministrator of  the  estate  of  Harriet  Crow- 
ell, the  Children's  Home  of  Bangor,  the  First 
Baptist  Church  of  Bangor,  the  Newton 
Theological  Institution,  the  American  Bap- 
tist Foreign  Mission  Society,  the  Maine  Bap- 
tist Missionary  Convention,  the  Maine  Bap- 
tist Education  Society,  and  Arthur  H.  Is- 
bell,  to  obtain  a  Judicial  construction  of  the 
will  of  the  said  Chapln  Humphrey.  An- 
swers were  filed  by  several  of  the  defend- 
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ants.  Tbe  cause  was  heard  by  the  Justice 
of  the  first  Instance  on  bill,  answers,  and 
proofs,  and  at  the  conclusion  of  the  evi- 
dence the  case  was  rq^rted  to  tbe  law 
court  for  determination. 

Argued  before  WHITEHOUSE,  0.  J.,  and 
SAVAGE,  SPEAB,  CORNISH,  KING,  and 
HALEY,  JJ. 

John  Wilson,  for  complainants.  Charles 
H.  Bartlett,  for  defendants  Children's  Home 
of  Bangor.  Allen  E.  Rogers,  for  defendants 
Newton  Theological  Institution,  American 
Baptist  Foreign  Mission  Society,  Maine  Bap- 
tist Missionary  Convention,  Maine  Baptist 
Education  Society,  and  First  Baptist  Church 
of  Bangor.  James  L.  Gillingbam,  for  defend- 
ants Gllllngbam.  Hugh  R.  Chaplin,  for  de- 
fendants Mazfleld,  Saltus,  and  Ward. 

CORNISH,  X  [1,  21  This  is  a  bUl  In  equi- 
ty, brought  by  surviving  trustees,  to  obtain  a 
judicial  construction  of  the  will  of  Chapin 
Humphrey,  who  died  in  Bangor,  November 
30,  1874,  leaving  a  widow,  Lucy  L.  Humph- 
rey, and  certain  collateral  kindred,  but  no 
children.  The  will,  which  is  volumlnoiu  and 
apparently  drawn  with  great  care,  is  dated 
May  21,  1870,  and  was  duly  probated  In  De- 
cember, 1874. 

Seven  questions  are  propounded  to  the 
court,  but  the  answer  to  five  involves  a  sin- 
gle issue:  Whether  the  clauses  giving  rise 
to  those  questions  created  vested  or  contin- 
gent remainders.  In  order  to  comprehend 
the  situation  more  intelligently,  it  is  neces- 
sary to  give  a  brief  abstract  of  the  provi- 
sions of  the  entire  will,  because  tbe  true 
construction  must  depend  upon  the  inten- 
tion of  tbe  testator,  and  that  must  be  gath- 
ered, not  from  single  or  scattered  paragraphs, 
but  from  the  vhole  instrument. 

In  the  first  paragraph,  the  wife  was  given 
a  life  estate  in  tbe  homestead,  with  the  In- 
come from  an  adjoining  tenement,  and  in 
case  she  desired  to  move  to  some  other  place 
the  trustees  were  authorized  and  Instructed, 
either  to  purchase  for  her  another  bouse  at 
a  cost  not  exceeding  $20,000,  or,  at  her  op- 
tion, to  lease  one  at  a  rental  not  exceed- 
ing $1,600  per  year. 

In  the  second  paragraph,  the  wife  was 
given  all  the  household  furnishings  and  equip- 
ment of  every  kind. 

By  the  third  paragraph,  all  the  residue  of 
the  estate,  both  real  and  personal,  was  be- 
fl.ueathed  and  devised  to  Lucy  L.  Humphrey, 
Moses  Giddlngs,  and  Samuel  Garnsey,  trus- 
tees, to  have  and  to  bold  the  same  In  trust 
for  the  following  uses  and  purposes,  stated 
in  an  abbreviated  form: 

First  To  pay  to  the  First  Baptist  Society 
of  Bangor  the  sum  of  $100  per  year  during 
the  lifetime  of  his  wife,  for  the  rent  of  tbe 
family  pew. 

Second.  To  pay  to  his  unmarried  sister, 
Marcla  Humphrey,  an  annuity  of  $500  dur- 
ing the  lifetime  of  his  wife. 


Third.  To  pay  to  bis  wife  an  annuity  of 

$3,000. 

Fourth.  To  pay  at  the  decease  of  bis  wife, 
and  after  the  probate  of  her  will,  the  sun 
of  $20,000  to  such  persons  or  institutions, 
if  any,  as  she  might  designate  in  her  will. 

Then  follows  these  words:  "The  main  ob- 
ject of  this  will  is  to  provide,  first,  for  tbe 
maintenance  and  support  of  my  wife  in  the 
same  style  and  manner  that  she  may  be  liv- 
ing in  at  the  time  of  my  decease." 

This  marks  the  end  of  what  might  be  ap- 
propriately designated  as  the  first  division  of 
the  will.  It  relates  to  what  is  to  be  done  by 
the  trustees  during  the  lifetime  of  tbe  wife, 
and  is  concerned  almost  wholly  with  provi- 
sions for  the  comfort  and  maintenance  of 
her  who  was,  as  he  himself  states,  tbe  im- 
mediate object  of  his  solicitude  and  recipi- 
ent of  his  bounty. 

Then  begins  the  second  grand  division  of 
tbe  will,  prescribing  what  shall  be  done  wltb 
his  estate  when  tbe  life  estate  is  ended, 
and  introduced  by  these  words: 

"On  the  decease  of  my  wife  Lucy  L. 
Humphrey,  I  direct  the  following  disposi- 
tion of  the  residue  of  my  estate  by  my  ex- 
ecutors or  administrators  and  the  trustees 
under  this  wUl." 

Then  follow  13  clauses,  marked  A  to  M,  in- 
clusive, specifying  various  persons  and  insti- 
tutions to  whom  payments  shall  be  mad« 
and  the  amount  to  each. 

It  is  the  construction  of  certain  of  these 
clauses,  which  will  be  considered  seriatim 
hereafter,  tliat  the  court  is  called  upon  to 
determine.  Did  they  create  a  vested  or  con- 
tingent estate  in  the  several  remaindermen? 
In  other  words,  did  these  remaindermen  take 
an  interest  which  vested  at  the  death  of  tbe 
testator,  the  right  of  enjoyment  being  simply 
postponed;  or  was  the  vesting  of  the  title 
Itself  postponed  until  the  termination  of  tbe 
prior  estate  subsisting  in  the  trustees  during 
tbe  life  of  the  wife? 

A  careful  examination  of  the  entire  instru- 
ment leads  to  the  conclusion  that  it  was 
clearly  the  Intention  of  the  testator  to  cre- 
ate by  his  will  contingent  and  not  vested  re- 
mainders, and  the  language  was  appropriate 
for  this  purpose,  both  upon  principle  and  au- 
thority. In  reaching  this  conclusion,  we  have 
not  overlooked  the  familiar  and  oft-quoted 
rule  that  remainders  shall  be  deemed  to 
be  vested,  rather  than  contingent,  if  they 
can  properly  be  so  construed.  Woodman  v. 
Woodman,  88  Me.  128,  35  Atl.  1037.  But 
this  rule,  like  all  others  evolved  for  the  con- 
struction of  wills,  is  plastic,  and  Is  designed 
to  aid,  rather  than  to  hinder,  in  the  correct 
determination  of  the  one  controlling  factor 
— the  intent  of  the  testator.  The  general 
scope  and  purpose,  as  well  as  the  particular 
language,  of  each  instrument,  viewed  in  the 
light  of  the  circumstances  known  to  the  tes- 
tator, are  superior  to  all  arbitrary  rules. 
Weston  T.  Weston,  126  Mass.  268,  270;  Heard 
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T.  Read,  168  Mass.  216,  223,  47  N.  B.  778; 
Webber  v.  Jones,  94  Me.  429,  432,  47  Atl. 
903. 

It  would  be  unprofitable  to  quote  from  or 
even  to  dte  an  ever  Increasing  line  of  au- 
thorities, stating  in  varying  language  the  dis- 
tinction between  rested  and  contingent  re- 
mainders. It  is  sufficient  to  restate  the  com- 
prelienslve  definition  found  in  Woodman  v. 
Woodman,  89  Me.  128,  35  Atl.  1037,  adopting 
the  language  In  Washburn,  Real  Prop.  vol.  2, 
c.  4, 1 1,  viz.: 

"The  broad  distinction  between  vested  and 
contingent  remainders  is  this:  In  the  first, 
there  is  some  person  in  esse,  known  and  as- 
certained, who,  by  the  will  or  deed  creating 
the  estate,  Is  to  take  and  enjoy  the  estate 
upon  the  expiration  of  the  existing  particu- 
lar estate,  and  whose  right  to  such  remain- 
der no  contingency  can  defeat.  In  the  sec- 
ond. It  depends  upon  the  happening  of  a  con- 
tingent event,  whether  the  estate  limited  as 
a  remainder  shall  ever  take  effect  at  all. 
The  event  may  either  never  happen,  or  It 
may  not  happen  until  after  the  particular 
estate  upon  which  It  depended  shall  have  de- 
termined, so  that  the  estate  in  remainder 
will  never  take  effect." 

With  these  definitions  in  mind,  the  reasons 
that  have  led  the  court  to  find  the  several 
bequests  in  the  will  under  consideration  to 
be  contingent,  rather  than  vested,  are  based 
both  upon  the  general  scope  and  purpose  of 
the  will,  and  also  upon  the  particular  lan- 
guage of  the  several  bequests. 

In  considering  the  general  scope  and  pur- 
pose of  the  Instrument,  it  will  be  found: 

(1)  That  the  clear  purpose  of  the  testator 
was  to  have  his  estate  converted  Into  a  sin- 
gle trust  fund,  and  that  It  should  continue  a 
nnlt  during  the  life  of  his  wife.  Not  only 
does  he  bequeath  and  devise  the  full  legal 
estate,  both  of  real  and  personal  property, 
into  the  hands  of  his  trustees,  but  he  specif- 
ically provides  for  the  segregation  of  his 
varied  Interests  In  these  words: 

"I  direct  that  all  my  real  estate,  excepting 
said  homestead  and  tenement  adjoining,  shall 
be  sold  at  as  early  a  day  as  Is  consistent 
with  the  Interest  of  my  estate,  and  that  all 
my  person&l  estate  shall  be  sold  at  Its  mar- 
ket value,  and  all  notes  and  other  evidences 
of  debt  due  me,  shall  be  converted  into  mon- 
ey, and  the  proceeds  thereof,  together  with 
all  other  receipts  of  money  and  Incomes  be 
invested  in  good  dividend  paying  securities 
until  the  decease  of  my  said  wife  Lucy  L. 
Humphrey." 

In  his  general  scheme  for  the  disposition 
of  his  property,  which  he  had  worked  out 
carefully,  the  first  step  consisted  In  Its  rea- 
sonably prompt  conversion  by  his  trustees 
into  a  fund  composed  of  safe  dividend-paying 
securities. 

(2)  That  during  the  life  of  his  wife  this 
entire  fund,  with  the  exception  of  the  annui- 
ty of  $100  to  his  church  and  of  $500  to  his 


sister  Marcla,  was  to  be  so  managed  as  to 
yield  an  income  of  $3,000  per  year  for  her 
support;  and  in  another  clause  it  is  express- 
ly provided  that,  in  case  the  net  Income  is 
not  sufficient  to  pay  all  these  annuities  In 
full,  the  trustees  shall  sell  such  of  his  ef- 
fects and  property  as  they  deem  necessary 
to  pay  the  same.  The  prime  motive  existing 
in  his  mind  was  an  ample  provision  for  his 
wife's  comfort,  and  both  principle  and  in- 
come could  be  devoted  to  that  purpose.  That 
was  the  second  step  In  bis  general  plan,  and, 
as  be  himself  says,  that  was  the  main  and 
primary  object  of  his  will. 

(3)  That  at  the  decease  of  his  wife  this 
trust  fund,  with  all  its  accumulations  and  de- 
ductions, was  to  be  broken  up,  and  was  to 
be  disposed  of  by  the  trustees  as  specified  in 
items  A  to  M,  inclusive.  The  language  Is 
significant: 

"On  the  decease  of  my  wife,  Lucy  L. 
Humphrey,  I  direct  the  following  disposition 
of  the  residue  of  my  estate  by  my  executors 
or  administrators  and  the  trustees  under  this 
will" — and  then  follow  the  payments  to  be 
made  by  them.  The  "disposition"  Is  not 
made  by  the  testator  at  the  time  of  Us 
death,  but  is  to  be  made  by  his  legal  repre- 
sentatives after  the  decease  of  bis  wife. 
Nowhere  In  the  will  is  there  a  gift  or  be- 
quest to  these  legatees.  Independent  of  the. 
direction  to  his  executors  or  trustees  to  pay 
them  at  a  future  time.  The  gift,  therefore, 
implied  from  the  direction  to  pay  speaks  as 
of  the  time  of  payment,  and  not  as  of  the 
date  of  the  testator's  death.  The  courts 
have  always  held  that  the  fact  that  there 
are  no  words  of  present  gift  has  great  weight 
in  Indicating  that  the  testator  Intended  that 
the  title  should  not  vest  until  the  period  of 
distribution  should  arrive;  and  that  the  be- 
quest should  be  contingent  until  that  time. 
Peck  V.  Carlton,  164  Mass.  231,  28  N.  E.  166; 
Eager  v.  Whitney,  163  Mass.  463,  40  N.  B. 
1046;  Hale  v.  Hobson,  167  Mass.  397,  45  N. 
E.  913;  Crapo  v.  Price,  190  Mass.  317,  76  N. 
E.  1043;  30  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  771.  "One  of  the  subordinate  rules 
is  that,  when  the  only  gift  Is  found  in  the 
direction  to  pay  or  distribute  at  a  future 
time,  the  gift  is  future,  and  not  Immediate; 
contingent,  but  not  vested.  Its  reason  Is 
plain.  The  direction  has  no  reference  to  the 
present,  and  can  be  executed  only  In  the  fu- 
ture, and  If,  In  the  meantime,  the  donee  shall 
die  the  direction  cannot  be  exercised  at  all." 
Dougherty  v.  Thompson,  167  N.  Y.  472,  60 
N.  E.  760. 

(4)  That  some  of  the  legatees  In  remain- 
der could  not  be  ascertained  tmtll  after  the 
termination  of  the  life  estate,  as,  for  in- 
stance, under  items  A,  D,  and  E;  and  this 
fact  has  been  regarded  by  the  courts  as  hav- 
ing a  tendency  to  show  that  all  the  remain- 
dermen must  be  ascertained  at  that  time, 
and  that  the  testator  regarded  all  the  re- 
mainders in  the  same  category,  and  as  con- 
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tingent  Smitb  t.  Rice,  130  Mass.  441 ;  Grapo 
V.  Price,  190  Mass.  317,  322,  76  N.  E.  1043. 

(5)  The  amount  to  be  paid  to  four  of  the 
legatees  was  made  contingent  apon  the  total 
of  the  estate  at  the  time  of  payment,  because 
the  will  provides  that  if  the  estate  is  insuffi- 
cient at  that  time  for  the  payment  of  all  the 
items  A  to  M  then  the  trustees  are  directed 
to  pay  the  first  nine  In  full,  and  to  distribute 
the  balance  among  the  last  four  pro  rata. 

(8)  Tliat,  in  case  the  estate  should  "proye 
to  exceed" — that  Is,  on  the  final  reckoning — 
the  amount  disposed  of  under  the  provisions 
of  the  will,  such  excess  was  bequeathed  un- 
der the  residuary  clause.  So  that,  If  any  of 
the  contingent  legacies  lapsed,  they  fall  Into 
this  residuum,  and  need  not  be  administered 
upon  as  intestate  property. 

These  various  reasons  lead  the  court  In 
this  case  to  the  conclusion  before  stated,  as 
the  same  or  similar  reasons  have  led  to  the 
same  conclusion  in  prior  cases.  Hunt  v. 
HaU,  37  Me.  363;  Read  v.  Fogg,  60  Me.  479; 
Spear  v.  Fogg,  87  Me.  132,  32  Atl.  791;  Hop- 
Icins  V.  Keazer,  89  Me.  347,  36  Atl.  616;  Rob- 
inson V.  Palmer,  90  Me.  246,  38  Atl.  103; 
Webber  y.  Jones,  94  Me.  429,  47  Atl.  903; 
Storrs  v.  Burgess,  101  Me.  26,  62  Atl.  730. 

Passing  now  from  general  considerations, 
and  taking  up  the  separate  items,  we  will 
find  that  the  reasons  for  holding  the  remain- 
ders to  be  contingent  are  strengthened. 

[3]  "A.  Said  sum  of  twenty  thousand  dol- 
lars ($20,000)  shall  be  paid  over  as  directed 
by  my  said  wife.  Lucy,  as  directed  In  clause 
'fourth'  on  the  3rd  page  of  this  will." 

This  bequest  was  contingent  upon  the 
wife's  exercising  the  power  to  dispose  of  the 
same  by  will.  This  she  failed  to  do;  and 
therefore  this  bequest,  admittedly  contingent, 
lapsed. 

[4]  "B.  The  sum  of  ten  thousand  dollars 
($10,000)  shaU  be  paid  to  my  sister,  the  afore- 
said Marda  Humphrey." 

This  sister  died  after  the  death  of  the  tes- 
tator and  before  that  of  his  wife.  If  her 
Interest  In  that  sum  was  vested,  it  passed  to 
her  estate;  otherwise  It  lapsed.  In  the  opin- 
ion of  the  court,  for  the  reasons  before 
given  In  considering  the  will  as  a  whole,  the 
interest  was  contingent  upon  her  surviving 
the  widow.  It  should  further  be  borne  in 
mind  that  this  sister  was  provided  for  dur- 
ing the  lifetime  of  the  wife  by  an  annuity  of 
$500.  At  the  widow's  decease,  or  at  her  own 
decease  during  the  lifetime  of  the  widow, 
that  annuity  stopped.  This  bequest  was  evi- 
dently made  to  take  the  place  of  the  an- 
nuity, in  case  the  sister  survived  the  wife. 
Interest  at  5  per  cent,  on  the  $10,0(X>  would 
be  substituted  for  the  annuity  of  equal 
amount  If  living  at  the  wife's  decease,  she 
would  receive  the  legacy.  If  not,  it  would 
lapse;  and  the  bequest  means  exactly  what 
it  says — ^the  amount  Is  to  be  paid  to  the  sis- 
ter personally,  the  same  as  If  the  words  "if 
living"  were  added,  and  not  to  her  heirs  or 


legatees.  Had  the  testator  wished  It  paid 
to  others,  he  easily  could,  and  doubtless 
would,  have  so  provided.  The  answer  to  the 
first  question  must  therefore  be  that  this  i 
legacy  should  not  be  paid  to  the  administra- 
trix of  Marda  Humphrey,  but  forms  a  part 
of  the  estate  to  be  disposed  of  under  the  last 
six  items,  H  to  M,  Inclusive,  and,  If  there 
is  an  excess,  then  to  be  disposed  of  under  | 
the  residuary  clause. 

"C.  The  sum  of  five  thousand  dollars 
($5,000)  shaU  be  paid  to  Cordelia,  wife  of 
my  brother,  Isaac  B.  Humphrey." 

Cordelia  died  subsequent  to  the  deatb  of 
the  testator  and  before  that  of  his  wife.  For  ' 
reasons  already  stated,  we  hold  this  to  have 
been  a  contingent  estate.  It  might  be  added 
that  this  also  was  evidently  to  be  a  personal 
gift  to  Corddla,  if  living,  but  with  no  in- 
tention that,  if  she  had  deceased,  it  should 
pass  to  her  children,  because  they  are  spe- 
cifically provided  for  In  the  next  item.  The 
answer  to  the  second  question  must  there- 
fore be  that  this  legacy  is  not  payable  to  the 
grandchildren  of  Cordelia,  but  must  be  dis- 
posed of  in  the  same  manner  as  the  lapsed 
legacy  to  Marcia  under  item  B. 

"D.  The  sum  of  one  thousand  dollars 
($1^000)  shall  be  paid  to  each  of  the  children 
of  my  brother,  Isaac  B.  and  bis  wife  Cor- 
delia Humphrey." 

This  comes  directly  under  the  decision  of 
this  court  In  Storrs  v.  Burgess,  101  Me.  26, 
62  Atl.  730,  and 'cases  cited,  holding  that 
where  there  are  no  words  in  a  will  Import- 
ing a  gift  to  a  class,  as  children  or  grand- 
children, except  in  the  direction  to  make  a 
division  among  them  at  a  period  subsequent 
to  the  testator's  death,  the  interest  is  con- 
tingent, and  the  members  of  that  class  are  to 
be  ascertained  as  of  the  time  fixed  for  the 
division.  The  payment  to  each  diild  means 
to  each  child  surviving  at  time  of  i)ayment 
There  is  no  mention  of  their  heirs  or  de- 
scendants, and  the  only  persons  entitled  to 
take  would  be  surviving  children.  It  is  a 
legacy  to  them  as  of  the  time  of  distribu- 
tion. Here  all  the  children  had  died  prior 
to  the  termination  of  the  life  estate,  and 
there  is  no  one  to  take  the  legacy.  The  an- 
swer to  the  third  question  therefore  is  that 
the  sum  mentioned  in  this  item  is  payalde, 
neither  to  the  lineal  descendants  nor  heirs 
of  the  deceased  children,  but  must  be  dis- 
pose$  of  in  the  same  manner  as  the  lapsed 
legacy  in  Item  B. 

"E.  The  sum  of  one  thousand  dollars  ($1.- 
000)  shall  be  paid  to  each  of  the  dilldroi  of 
my  late  sister,  Angelia  Pratt" 

The  children  surviving  at  the  termination 
Of  the  life  estate  were  EUzabetb  B.  Oilling- 
ham  and  Dana  B.  Pratt,  and  to  them  pay- 
ment should  be  made.  Concerning  tMs  no 
question  is  raised. 

"F.  Five  thousand  dollars  ($6,000)  shall  be 
paid  to  my  brother,  Dana  B.  Humphrey." 

This  legatee  having  died,  the  legacy  lapsed 
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for  reasons  already  stated,  and  payment 
should  be  made  as  specified  under  Item  B. 
This  Is  In  answer  to  question  No.  4. 

"Q.  One  thousand  dollars  ($1,000)  shall  be 
paid  to  my  niece  Mrs.  Harriet  Growell." 

The  record  shows  the  fact  but  not  the 
date  of  the  death  of  Harriet  Orowell.  If 
this  occurred  subsequent  to  the  termination 
of  the  life  estate,  payment  should  be  made 
to  the  administrator  of  her  estate;  other- 
wise the  legacy  lapsed,  and  payment  should 
b«  made  as  spedfled  under  item  B.  This  Is 
in  answer  to  question  No.  5. 

Two  questions  remain,  which  involTe  simply 
the  sufficiency  of  designation  of  the  I^^- 
tee,  Tis.: 

[|]  "J.  Ten  thousand  dollars  ($10,000)  shall 
be  paid  to  the  Baptist  Theological  Seminary 
situate  in  Newton,  in  the  commonwealth  of 
Massachusetts,  for  the  endowment  of  a 
professorship  of  elocution." 

The  correct  corporate  name  of  the  lega- 
tee Is  the  Newton  Theological  Institution. 
Although  the  name  is  not  stated  in  the  will 
with  precision,  it  Is  not  claimed  that  any 
other  institution  was  intended;  and  therefore 
payment  should  be  made  as  tatended. 
Preachers'  Aid  Soc.  ▼.  Rich,  4S  Me.  552. 

(II  "K.  Ten  thousand  dollars  ($10,000)  shall 
be  paid  to  the  Baptist  Missionary  Union  of 
Foreign  Missions." 

The  correct  corporate  name  of  this  lega- 
tee Is  the  American  Baptist  Foreign  Mission 
Society,  and  for  the  reasons  stated  aboye 
payment  should  be  made  to  that  corporation. 

The  legatees  in  their  answers  unite  with 
the  trustees  in  asking  for  a  Judicial  construc- 
tion of  the  will.  The  questions  raised  might 
well  glTe  rise  to  doubts.  It  is  therefore 
proper  that  costs.  Including  reasonable  coun- 
sel fees,  should  be  allowed  the  parties,  paid 
by  the  trustees,  and  charged  In  their  probate 
account. 

Decree  accordingly. 


ROSENBLTJTH  t.  DE  FOREST  &  HOTCH- 

KISS  CO. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1911.) 

1.  Bakkbttptot    (I   165»)  —  "Pbetebewce"  — 
RKqmsiTES— "TsANSFBai." 

It  la  a  necessary  condition  precedent  to  a 

?ireference  that  there  sball  have  been  a  trans- 
er  of  property  by  the  bankrupt  whereby  a 
creditor  is  enabled  to  obtain  a  creater  per- 
centage of  his  debt  than  other  creditors  of  the 
same  class,  as  provided  by  Bankr..  Act  July  1, 
1898.  c  541,  I  60a,  80  Stat  662  (U.  S.  Comp. 
St  1901,  p.  8445),  so  that  if  a  conveyance  at- 
tacked as  a  preference  was  originally  and  re- 
mained a  nnllity  as  against  creditors  and  the 
bankrupt's  trustee,  there  was  no  "transfer" 
within  SDch  definition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  166.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6408-5499;  voL  8,  pp.  7750,  7064- 
7070;   voL  8,  p.  7819.] 


2.  Bankbuptct  (I  143*)— TinJi  of  Tbubiek 
— Leviable  Pbopbbtt  —  What  Law  Gov- 

KBNS. 

Banlv-.  Act  July  1,  1898.  c.  641.  I  70s,  80 
Stat  565  (U.  S.  Comp.  St  1901,  pTsAl),  pro- 
vides that  the  trustee  shall  be  vested  by  opera- 
tion of  law  with  the  bankrupt's  title  as  of  the 
date  of  the  adjudication,  except  as  to  exempt 
property,  to  all  property  which  prior  to  the 
filing  of  the  petition  of  bankruptcy  could  by 
any  means  have  transferred  or  which  might 
have  been  levied  on  and  sold  under  judicial  pro- 
cess against  him.  Beld,  that  whether  or  not 
£roperty  prior  to  the  filins  of  the  petition  could 
ave  been  levied  on  and  sold  under  judicial 
process  is  to  be  determined  by  the  local  law. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy, 
Dec  Dig.  I  143.») 

3.  FBAUDULENT  CONVETARCaES  (I  164*)  — 
QuiTCLAUi  Deed— Recobd. 

Where  a  quitclaim  deed  was  not  recorded 
as  required  by  Gen.  St  1902,  {  4036,  so  as  to 
give  notice,  it  was  in^Uid  as  to  the  grantor's 
creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ii  485-492;  Dec.  Dig. 
I  154.*] 

4.  Fbaudulemt  Convbtancks  (I  113*)— Ab- 
soLints  Deed— Unbecobdbo  Dbfbabakoe— 
Vauditt  as  to  Cbboitobs. 

Where  a  warranty  deed  containing  no  con- 
dition or  defeasance  was  executed  by  a  debtor 
to  his  creditor,  and  at  the  same  time  an  unre- 
corded agreement  was  executed  giving  the  debt- 
or the  nght  to  a  reconveyance  on  payment  of 
the  debt  the  record  of  the  warranty  deed  alone 
did  not  show  the  true  state  of  the  mcumbrance 
of  the  property,  rendering  the  conveyance  in- 
valid as  against  the  grantor's  creditors  and 
trustee  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  if  364-'368;  Dec.  Dig. 
f  113.*] 

5.  BaHKBUFTCT  ({  186*)  —  CORVKTAKCE  AS 

Secdbitt— Invalidity— Liens. 

Where  a  contractor  indebted  to  defendant 
for  materials  furnished  executed  a  deed  to  de- 
fendant conveying  certain  real  estate  as  se- 
curity for  the  debt,  and,  relying  on  such  securi- 
ty, defendant  failed  to  take  the  necessary  steps 
to  perfect  ita  materialman's  lien,  but  the  deed 
was  void  as  to  creditors  because  of  defendant's 
failure  to  record  a  defeasance  so  as  to  show  the 
true  state  of  the  title,  defendant  on  the  set- 
ting aside  of  the  deed  at  the  instance  of  the 
grantor's  trustee  in  bankruptcy,  was  not  en- 
titled to  a  decree  imposing  as  a  condition  the 
payment  of  so  much  of  the  debt  as  might  have 
otherwise  been  secured  by  the  perfection  of  the 
Hens. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  1 186.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  William  H.  Williams,  Judge. 

Suit  by  Louis  M.  Rosenbluth,  as  trustee  In 
bankruptcy  of  the  De  Forest  &  Hotchkiss 
Company,  to  cancel  certain  deeds  of  real 
property  made  by  the  bankrupt  to  defend- 
ant A  demurrer  was  sustained  to  the  sec- 
ond and  third  defenses  in  defendant's  an- 
swer and  to  defendant's  counterclaim,  and 
Judgment  rendered  for  plaintiff,  from  which 
defendant  appeals.    Affirmed. 

The  plaintiff  is  the  trustee  in  bankruptcy 
of  Garrett  J.  Fitzgerald,  a  building  con- 
tractor of  New  Haven,  who  was  adjudged  a 
bankrupt  on  February  27,  1909.    On  January 
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4,  1908,  Fitzgerald  was  indebted  to  tbe  de- 
fendant corporation,  dealer  in  lumber,  in  the 
sum  of  $3,200  for  lumber  furnished  him  In 
the  construction  of  seyeral  buildings.  On 
that  day  be  executed  and  delivered  to  the 
defendant,  at  its  request,  a  warranty  deed  of 
certain  land  in  New  Haven,  together  with 
tbe  buildings  thereon,  subject  to  an  out- 
standing mortgage  of  $3,250.  This  deed, 
while  absolute  on  its  face,  was  in  fact  given 
and  accepted  as  security  for  the  payment  of 
said  Indebtedness.  The  equity  of  redemp- 
tion was  worth  $2,250.  Cotemporaneously 
with  the  execution  and  delivery  of  the  deed, 
the  defendant  made  and  delivered  to  Fitz- 
gerald a  collateral  agreement,  which,  after 
reciting  the  fact  of  the  latter's  indebtedness 
to  it,  and  the  giving  of  the  deed,  proceeded 
as  follows:  "Now,  therefore,  the  De  Forest 
&  Hotchklss  Company  hereby  agrees  with 
said  Fitzgerald  that,  when  said  Indebtedness 
shall  have  been  paid,  said  De  Forest  & 
Hotchklss  Company  will  reconvey  to  said 
Fitzgerald  said  house  and  lot,  or,  in  the  event 
of  the  sale  of  said  house  and  lot,  that  the 
purchase  price  therefrom  shall  be  applied  to 
the  payment  of  the  Indebtedness,  and  the  bal- 
ance, if  any,  shall  be  paid  to  said  Fitzger- 
ald." This  deed  was  recorded.  The  agree- 
ment never  has  been.  Eltzgerald  remained 
in  possession  until  December  3,  190S.  On 
that  date  Fitzgerald,  having  failed  to  pay 
any  of  said  Indebtedness,  or  to  find  a  pur- 
chaser for  the  property,  executed  and  deliver- 
ed to  the  defendant,  at  Its  request,  a  quitclaim 
deed  of  the  premises,  surrendered  to  it  the 
agreement,  and  turned  over  to  It  possession 
of  the  premises.  The  quitclaim  was  not  re- 
corded. Fitzgerald  was  adjudged  a  bankrupt 
upon  his  own  petition  February  27,  1009,  and 
the  plaintiff  was  thereafter  appointed  trus- 
tee. He  qualified  and  is  acting  in  that  capac- 
ity. After  the  trial,  and  before  judgment, 
counsel  for  the  plaintiff,  upon  the  suggestion 
of  the  trial  judge  and  against  the  objection 
of  the  defendant,  amended  the  complaint  by 
adding  thereto  the  following  paragraph,  to 
wit:  "At  the  time  of  the  execution  of  said 
quitclaim  deed,  the  defendant  was  a  creditor 
of  said  Fitzgerald,  and  said  deed  was  execut- 
ed and  delivered  to  the  defendant  as  a  pref- 
erence, and  the  defendant  had  reasonable 
cause  to  believe  that  it  was  Intended  by  ttik 
execution  and  delivery  of  said  deed  to  the 
defendant  to  give  to  the  defendant  a  pref- 
erence over  the  other  creditors  of  said  Fitz- 
gerald." The  court  has  found  that  Fitzger- 
ald was  at  the  time  of  the  execution  and  de- 
livery of  the  quitclaim  Insolvent;  that  in 
making  and  delivering  It  he  Intended  to  give 
a  preference;  that  the  defendant  had  rea- 
sonable cause  to  believe  that  he  so  intended; 
and  that  the  effect  of  the  transaction  was  to 
prefer  the  defendant  over  his  other  credi- 
tors. No  person  claiming  to  be  a  creditor 
of  Fitzgerald  claims  or  has  ever  claimed  to 
have  acquired  any  lien  upon  the  property  de- 
scribed in  the  two  deeds  since  January  4, 


1908,  and  no  person,  other  than  Che  plaio- 
titr,  claims  any  Hen  upon  such  property,  or 
right  thereto,  adversely  to  the  defendaut. 
save  under  said  mortgage.  Tbe  defendant 
set  up  by  way  of  special  defense  and  coanter- 
clalm  that  at  the  time  the  warranty  deed 
and  defeasance  agreement  were  given  Fitz- 
gerald was  indebted  to  the  defendant  for 
materials  furnished  in  the  construction,  then 
in  progress,  of  the  house  upon  the  land  con- 
veyed ;  that  at  tliat  time  he  was  further  in- 
debted to  it  in  two  other  sums  for  material 
furnished  In  the  construction  of  two  other 
houses  then  in  process  of  erection,  or  rec^itly 
erected,  upon  two  other  pleeea  of  land;  that 
within  a  short  time  after  January  3,  1908.  he 
became  still  further  Indebted  to  it  for  ma- 
terial furnished  in  tbe  completion  of  tbe 
house  upon  the  land  In  question,  and  tliat 
at  said  date  it  had  a  right  Of  lien  upon 
these  several  properties  as  security  for  tbe 
three  several  sums  first  named,  and  there- 
after would  have  had  a  right  of  lien  upon 
the  property  in  question,  were  it  Fitzgerald's, 
to  secure  the  last-named  sum;  that  the  se- 
curity furnished  by  such  Hens  would  have 
been  ample;  that  relying  upon  the  transac- 
tion of  January  4,  1908,  and  the  receipt  of 
said  warranty  deed.  It  did  not  take  tbe  stat- 
utory steps  necessary  to  perpetuate  and  en- 
force such  liens  for  said  sums,  amounting  in 
the  whole  to  $1,680.27,  and  that  by  reason 
thereof,  in  the  case,  of  both  the  properties 
not  now  in  dispute,  the  indebtedness  of  Fltr- 
gerald  became  reduced  through  their  con- 
veyance, free  of  Hen,  in  the  satisfaction  of 
his  Indebtedness.  The  defendant  asked  by 
virtue  of  these  facts  that  it  be  adjudged  to 
have  an  equitable  lien  upon  the  property  in 
dispute  for  the  amount  of  sucb  sums  with  in- 
terest, and  that  the  plalntifF  be  required,  as 
a  condition  of  reconveyance  to  him  or  revest- 
ing in  him,  to  pay  to  the  defendant  sucb 
amount.  A  demurrer  to  this  defense  and 
counterclaim  was  sustained.  Upon  the  trial 
evidence  was  offered,  and  excluded,  which 
was  claimed  for  the  purpose  of  reaching  the 
same  result  as  that  aimed  at  in  the  defense 
and  counterclaim  thus  disposed  of. 

Evidence  claimed  to  show  the  entire  scope 
and  character  of  the  verbal  agreement  pur- 
suant to  which  the  warranty  deed  and  agree- 
ment of  defeasance  were  given  for  the  pur- 
pose of  showing  that  the  transaction  of  De- 
cember 3,  1908,  was  within  its  contemplation, 
and,  as  thus  bearing  upon  the  question  of  the 
Intent  which  characterized  that  transaction, 
was  offered  and  excluded. 

Sundry  additions  to  and  corrections  of  the 
finding  in  its  relation  to  the  matter  of  pref- 
erence are  asked  for. 

Leonard  M.  Daggett  and  Henry  0.  White, 
for  appellant  Richard  H.  Tyner,  for  ap- 
pellee. 

PRENTICE,  3.  (after  stating  tbe  facts  as 
above).     The  plalutUf,  as  trustee  in  bank- 
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ruptcy,  seeks  from  the  superior  court  sucb 
equitable  relief  as  will  annul,  and  make  as 
though  they  never  were,  two  conveyances 
of  real  estate  executed  by  his  bankrupt  to 
the  defeVidant,  one  recorded  and  the  other 
unrecorded,  and  give  to  him,  as  such  trus- 
tee, the  title  to  such  real  estate,  unaffected 
by  such  conveyances,  which  title  by  reason 
thereof  now  appears  upon  the  land  records 
to  be  In  the  defendant  The  complaint,  as 
finally  amended,  contains  in  support  of  Its 
prayers  certain  allegations  which  assert  the 
Invalidity,  as  against  the  plaintiff,  of  the  con- 
veyances In  question,  by  reason  of  noncom- 
pliance therein,  or  In  connection  therewith, 
with  the  requirements  of  the  law  of  this 
state.  It  also  contains  others  which  make 
an  appeal  to  those  sections  of  the  bankrupt- 
-cy  act  which  deal  with  preference^. 

[1]  These  two  classes  of  averments  relate  to 
entirely  separable  and  independent  matters. 
If  the  first  position  is  well  founded  It  Is 
sufficient  for  the  plaintiff's  purpose,  and  the 
second  Is  wholly  auperflaoaa.  It  Is  a  neces- 
sary condition  precedent  to  a  preference 
that  there  has  been  a  transfer  of  property 
by  the  bankrupt,  whereby  a  creditor  is  en- 
abled to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class. 
Bankruptcy  Act,  §  60a.  If,  therefore,  the 
conveyances  in  question  were  originally,  and 
remained,  a  nullity  as  against  the  grantor's 
trustee  in  bankruptcy,  there  was  no  trans- 
fer within  this  definition,  and  all  those  ques- 
tions In  the  case  which  center  about  the 
charge  that  the  bankrupt  was  guilty  of  an 
attempted  preference  would  be  altogether 
immaterial.  Our  first  question,  therefore, 
naturally  relates  to  the  legal  effect,  as 
against  the  plaintiff,  to  be  given  to  the  two 
conveyances. 

[2]  Section  70a  of  the  bankruptcy  act 
provides  that  a  trustee  of  the  estate  of  a 
bankrupt,  upon  his  appointment  and  qualifi- 
cation, shaU  be  vested,  by  operation  of  law, 
with  the  title  of  the  bankrupt,  as  of  the 
date  he  was  adjudged  to  be  a  bankrupt, 
except  in  so  far  as  it  is  property  which  is 
exempt,  to  all  "property  which,  prior  to  the 
filing  of  the  petition',  he  could  by  any  means 
have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  pro- 
cess against  him."  Whether  or  not  property, 
prior  to  the  filing  of  the  petition,  could  have 
been  levied  upon  and  sold  under  Judicial 
process  against  the  bankrupt,  is  a  matter  to 
be  determined  by  the  local  law.  Thompson 
V.  Fairbanks,  196  U.  S.  516,  523,  25  Sup.  Ct 
306,  40  L.  Ed.  577.  The  question  to  be  de- 
cided thus  becomes  resolved  into  one  as  to 
whether  under  the  law  of  this  state  a  cred- 
itor of  the  bankrupt,  armed  with  a  Judg- 
ment and  execution,  could  immediately  be- 
fore the  filing  of  the  petition  in  bankruptcy 
have  appropriated.  In  sat;lsfactlon  of  the 
Judgment,  the  real  estate  Interest  of  the 
bankrupt  which  the  two  deeds  purported  to 
convey  to  the  defendant,  or  whether  these 


deeds,  or  one  of  them,  were  at  that  moment 
effective  to  prevent  such  an  appropriation. 

[3]  The  quitclaim  which  is  the  second  in 
the  order  of  time  of  the  deeds  may  be  dis- 
missed summarily.  Having  been  withheld 
from  record,  it  clearly  would  not,  as  a  con- 
veyance, have  stood  in  the  way  of  the  credi- 
tor. Gen.  St  {  4036.  It  Is  the  warranty 
deed  of  January  4,  1908,  or,  more  strictly 
speaking,  that  deed  taken  in  connection  with 
the  events  of  December  3,  1908,  which  pre- 
sents the  questions  calling  for  discussion. 

[4]  The- defendant  concedes  that  this  later 
deed,  although  absolute  in  form,  must  be 
treated  as  a  mortgage  (Williams  v.  Chad- 
wlck,  74  Conn.  252,  255,  50  AU.  720;  French 
v.  Bums,  35  Conn.  359,  363);  while,  as  be- 
tween the  parties,  good  as  a  mortgage,  it 
was  not  valid  as  against  creditors  of  the 
grantor  (Ives  v.  Stone,  51  Conn.  446;  Merwin 
V.  Richardson,  52  Conn.  223,  237).  Clearly 
this  was  the  situation  after  the  deed  was 
recorded  down  to  December  3,  190S,  at  least 
On  that  date  the  parties  to  the  deed  and 
unrecorded  agreement  had  such  further  trans- 
actions that  their  actual  status  In  relation 
to  the  property  became  conformed  to  their 
apparent  status  as  disclosed  by  the  recorded 
Instrument,  and  their  rights,  as  between 
themselves,  such  as  the  record  announced 
them  to  be.  It  then,  for  the  first  time,  came 
to  speak  the  truth.  The  defendant  claims 
that  from  that  moment  it  became  a  .  valid 
conveyance  as  to  all  persons  who  had  not 
acquired  a  lien  upon  the  property  during 
the  interval  when  it  did  not  do  so.  It 
makes  a  further  and  secondary  claim  that 
this  transaction  of  December  3,  1908,  which 
was  within  four  months  of  the  adjudication 
in  bankruptcy,  did  not  constitute  a  transfer 
as  of  that  date  within  the  meaning  of  the 
bankruptcy  act  but  related  back  to  the  orig- 
inal transfer,  and  simply  rescued  it  from 
its  infirmity.  This  secondary  claim  has  no 
pertinence  except  as  bearing  upon  the  mat- 
ter of  preference,  and  therefore  we  have 
no  concern  with  it  in  our  present  inquiry. 
We  have  for  its  purpose  only  to  learn  wheth- 
er or  not,  the  instrument  on  record  having 
come  to  state  the  precise  present  position  of 
the  parties  as  between  themselves,  it  there- 
upon acquired  validity  for  the  future  as 
against  all  the  world.  We  think  that  it  did 
not.  "It  has  ever  been  the  policy  of  our 
law  to  make  every  man's  title  to  his  real 
estate,  as  far  as  practicable,  apparent  on 
record."  Beach  v.  Osborne,  74  Conn.  403, 
411,  50  Atl.  1019,  1118;  Bush  v.  Golden,  17 
Conn.  594,  601.  To  this  policy  we  have  given 
a  rigid  adherence,  and  in  pursuance  of  it 
we  have  repeatedly  held  that  a  mortgage  to 
be  valid  as  against  creditors  must  "disclose, 
with  as  much  certainty  as  the  nature  of  the 
case  wUI  admit  of,  the  real  state  of  the  in- 
cumbrance upon  the  property."  Hart  v. 
Chalker,  14  Conn.  77,  79;  Ives  v.  Stone,  51 
Conn.  446,  456.  The  reasons  underlying  this 
policy  are  stated  at  length  in  the  last-named 
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case,  and  need  not  be  repeated.  It  would 
be  a  distinct  relaxation  of  tbe  strict  ap- 
plication whldi  has  always  been  made  of 
that  policy,  if  we  were  now  to  hold  that  a 
deed,  which,  although  absolute  on  Its  face, 
was,  when  made,  a  mortgage,  by  reason  of 
tbe  secret  agreemait  of  tbe  parties,  and  thus 
a  mortgage  which  not  only  did  not  disclose 
the  real  state  of  the  incumbrance,  but  pro- 
fessed to  be  a  conveyance  which  dirested 
the  grantor  of  all  Interest  In  the  property, 
might  be  converted  back  again  into  what  it 
was  in  form,  and  made  valid  as  to  -everybody 
accordl9g  to  its  tenor,  through  the  opera- 
tion of  another  secret  agreement  That 
would  be  to  hold  that  a  deed  might  have  Its 
real  character  dependent  upon  the  private 
agreement  of  the  parties  entered  Into  after 
Its  delivery  and  record,  and  without  any  rec- 
ord Indication  to  the  world  that  a  changed 
condition  had  arisen.  A  recorded  instrument 
might  thus  have  one  etTect  one  instant,  and 
another  the  next,  according  as  the  parties 
chose  to  deal  with  the  situation,  and  land 
records  come  to  speak  in  uncertain  and  un- 
informlng  language,  when  certainty  and  In- 
formation are  the  ends  sought.  "Once  a 
mortgage,  always  a  mortgage,"  is  an  accept- 
ed principle  applicable  here.  Lounsbury  v. 
Norton,  69  Conn.  170,  178,  22  Ati.  158.  It 
will  not  do,  If  our  recording  system  Is  to 
accomplish  its  Intended  purpose,  to  say  that 
It  was  competent  for  these  parties,  however 
Innocently  they  may  have  acted,  to  change 
their  relations  to  this  land  or  Interest  in  It, 
as  against  all  the  world,  by  their  mere  pri- 
vate agreements  and  action. 

This  conclusion,  that  the  deed  of  January 
4,  1908,  was  not  validated  as  to  creditors  by 
the  events  of  December  3,  1908,  carries  with 
It  the  inevitable  conclusion  that  it  never  be- 
came a  valid  conveyance  as  to  such  persons 
and  as  to  this  plalntitt.  The  Judgment  in 
the  latter's  favor  was,  therefore,  justified. 
This  Justification  results  from  a  very  few 
salient  and  unquestioned  facts  of  the  situa- 
tion presented.  All  other  claimed  or  found 
facts  and  allegations  of  fact  are,  therefore, 
superfluous.  That  being  tbe  case,  all  the 
questions  of  law  presented  by  the  record  and 
discussed  in  the  briefs  relating  to  the  amend- 
ment of  the  complaint,  to  the  rulings  exclud- 
ing testimony  offered  by  the  defendant  as 
bearing  upon  the  subject  of  Intent,  to  the 
finding  and  conclusions  of  the  court  upon 
subordinate  matters  pertinent  to  the  claim 
of  preference,  and  to  the  court's  ultimate  con- 
clusion upon  that  subject.  In  so  far  as  it  may 
be  claimed  to  have  entered  into  the  Judg- 
ment, possess  no  further  Interest,  and  need 
not  be  considered. 

[S]  One  question  remains.  The  defendant 
was  by  rulings  upon  demurrer  and  the  ad- 
mission of  testimony  prevented  from  assert- 
ing Its  claim  that  it  should  not,  in  any  event, 


be  deprived  of  the  security  of  the  convey- 
ance of  January  4,  1906,  except  upon  tlie  con- 
dition that  the  plaintiff  pay  to  it  the  amonut 
of  certain  Hen  claims  which  It,  relying  up- 
on that  security,  failed  to  perpetuafib,  by  tak- 
ing the  necessary  steps.  Were  the  qbestion 
one  of  the  existence  of  a  preference,  the  £Bct 
that  one  security  was  substituted  for  another 
would  have  been  distinctly  material,  at  least 
If  the  surrendered  security  was  of  equal  val- 
ue with  the  substituted.  Cook  t.  Tallls,  tS 
n.  S.  332,  340,  21  L.  Ed.  033:  Stewart  t. 
Piatt,  101  n.  S.  731,  743,  25  li.  Bd.  816.  But 
the  defendant  is  not  by  the  Jadgment  depriv- 
ed of  any  security  or  property,  for  the  rea- 
son that  It  was  obtained  as  a  preference. 
His  loss  Is  one  which  results  from  a  faliore 
to  comply  with  the  law  of  this  state  govern- 
ing conveyances  and  Incumbrances.  The 
fault  lies  at  the  defendant's  own  door,  in 
that  It  withheld  from  record  a  docoment, 
which,  being  there,  would  have  dladoaed  the 
true  state  of  the  title.  Neither  the  plaintiff 
nor  bis  bankrupt  were  responsible  for  that 
fault  The  defWdant  certainly  is  in  no  bet- 
ter position,  and  presents  no  stronger  claim 
for  equitable  protection  by  way  of  compensa- 
tion for  what  It  gave  up,  than  would  any 
other  mortgagee  be  who,  having  accepted 
and  recorded  a  mortgage  invalid  for  want  of 
a  Bu£Elcient  description  of  the  condition,  should 
ask  to  be  reimbursed  for  the  consideration 
which  he  In  fact  gave  before  the  mortgage 
should  be  declared  inoperative. 

There  Is  no  error.    The  other  Judges  con- 
curred. 


DYEB  V.  CrrX  OF  DANBURT  et  aL 

(Supreme    Court   of  Errors    of   Connecticnt 
Dec  19,  1911.) 

1.  Municipal  Corpobations  (|  778*)— Ovb- 
HANOINO  Limbs  of  Trees— "Dkfbct." 

A  limb  of  a  tree  atandiug  in  a  pnUic 
street,  though  constituting  a  menace  to  travel 
by  reason  of  its  liability  to  fall  on  pedestrians 
on  a  sidewalk,  does  not  constitute  a  defect  in 
tbe  street  within  Gen.  St  1902,  |  2020,  au- 
thorising one  injured  by  a  defective  highway 
to  recover  damages  from  the  -partr^  required 
to  keep  it  in  repair,  since  the  city  is  not  re- 
quired to  remove  the  limb  as  a  part  of  its  duty 
to  build  and  repair  highways  within  its  limita. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1632;  Decu  Dig.  { 
778.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1931-1933.1 

2.  MCNICIPAL  COBPOBATIONS    (|   733*)— Gov- 

ERNMENTAI.       DUTTKS  —  NOKFEBFORMAKCB  — 
LXABIUTT. 

The  duty  of  a  city  to  remove  a  limb  of  a 
tree  in  a  street  overhanging  a  sidewalk  and 
endangering  travel  because  of  its  liability  to 
fall  is  a  public  govemmental  du^,  for  the  neg- 
lect of  which  tnerp  is  no  liability,  mileas  im- 
posed by  statute. 

'  [Ed.  Note.— Fov  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  |  73a*] 
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3.  HuinOPIAL  COBFOBATIORB    (|  727*)— GOT- 
BBRItKNTAI.       DtrnXB  —  NONPERFOBMANCE  — 

laABiuTr. 

A  ci^  accepting  a  charter  imposing  on  it 
a  public  gOTemmental  doty  is  not  liable  for 
failnre  to  perform  or  for  a  negligent  perform- 
ance of  the  dnty,  bat  is  liable  for  negligence 
in  the  performance  of  a  dnty  granted  primarily 
for  the  benefit  of  its  dtisens  at  its  reqaest,  or 
with  its  consent,  and  not  belonging  to  it  under 
the  general  laws. 

rEid.  Note. — For  other  cases,  see  Monidpal 
Corporatiomi,  Cent  Dig.  i  154S;  Dec.  Dig.  i 
727.*] 

4.  Mttnicipai.  Cobpobations    (I   778*)— De- 

IXOTITB   STBEKIS— NxaLIOENCE— lilABIUTY. 

A  complaint  in  an  action  against  a  city  and 
town  for  injuries  to  a  pedestrian  on  a  side- 
walk, which  alleged  that  plaintiff  was  hit  by  a 
falling  limb  from  a  dead  tree  standing  inth- 
in  the  street  and  overhanging  the  sidewalk, 
that  the  charter  gave  the  council  power  to 
regulate  the  planting,  and  removal  of  trees  in 
the  streets,  that  the  council  had  adopted  an 
ordinance  prohibiting  persons  from  cutting 
down  trees  on  the  streets  without  a  permit,  and 
that  the  town  had  elected  a  tree  warden,  who 
had  assumed  the  exclusive  control  of  all  trees, 
and  which  did  not  allege  any  duty  on  the  part 
of  the  city  to  care  for  the  trees  or  that  it 
had  undertaken  the  care  of  them,  stated  no 
cause  of  action  against  the  city  in  view  of 
Gen.  St  1002,  |  4448,  as  amended  by  Pnb. 
Acta  1903,  c.  83,  and  Pub.  Acts  1005,  c.  114, 
providing  for  the  election  by  towns  of  tree 
wardens  who  shall  have  the  care  and  control 
of  public  shade  trees  in  the  town,  which  sec- 
tion is  applicable  to  towns  whose  limits  are  not 
identical  with  those  of  a  city  contained  in  its 
boundaries,  and,  the  defendant  city  being  such 
a  city,  the  town  tree  warden  has  sole  authority 
to  remove  the  alleged  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  778.*] 

Appeal  from  Superior  Court,  Fairfield 
County;  Edwin  B.  Gager  and  Joel  H.  Reed, 
Judges. 

Action  by  Thomas  Dyer  against  the  City 
of  Danbury  and  another  to  recover  for  In- 
juries received  while  traveling  on  a  sidewalk 
in  the  City  of  Danbnry.  ^rom  a  judgment 
for  defendants  rendered  on  sustaining  a  de- 
murrer to  the  original  and  amended  com- 
plaints, plaintiff  appeals,  assigning  as  error 
tb6  sustaining  of  the  demurrer  to  the  amend- 
ed complaint    Affirmed. 

Charles  W.  Murphy,  for  appellant  J.  Moss 
Ives  and  Thomas  A.  Keating,  for  appellees. 


THAYER,  J.  This  action  was  brought 
against  the  city  and  town  of  Danbury.  A 
separate  demurrer  was  filed  by  each  of  the 
defendants,  and  each  demurrer  was  sustain- 
ed. The  correctness  of  the  judgment  in  fa- 
vor of  the  city  only  Is  questioned  by  this  ap- 
peal. 

According  to  the  allegations  of  the  com- 
plaint, the  plaintiff  while  passing  along  the 
sidewalk  was  hit  upon  the  head  and  Injured 
by  a  falling  limb  which  had  "become  dis- 
lodged from,"  or  "was  broken  off  by  the  wind 
from,"  a  dead  tree  which  stood  within  the 
limits  of  the  street,  and  overhung  the  side- 


walk. The  street  was  a  public  highway  of' 
the  city,  and  it  was  the  duty  of  the  city  to 
keep  It  in  repair  and  In  a  safe  condition  for 
public  travel.  The  tree  had  existed  in  Its 
dangerous  condition  for  more  than  a  y^ar, 
and  constituted  a  nuisance  upon  the  highway. 
The  city  charter  provides  that  the  common 
council  shall  have  power  "to  regulate  the 
planting  and  removal  and  provide  for  the 
protection,  care  and  preservation  of  trees  in 
the  public  streets  and  parks."  The  common 
council  has  passed  an  ordinance  which  pro- 
vides that  "no  person  shall  cut  down  any 
trees  standing  upon  any  street  or  highway 
In  the  city  nor  set>  out  any  trees  between  the 
curb  and  sidewalk  without  a  permit  from  the 
superintendent  of  public  works,"  and  that 
any  person  who  shall  violate  these  provisions 
shall  pay  a  fine.  The  town  of  Danbury  has 
elected  a  tree  warden,  and  has  assumed  the 
exclusive  control,  care,  and  protection  of  all 
the  trees  upon  the  streets  in  the  town  and 
dty.  These  are  the  essential  facts  alleged  in 
the  complaint 

[1]  The  overhanging  limb  did  not  consti- 
tute a  defect  in  the  highway.  It  did  not  ob- 
struct travel  thereon,  and  the  city  was  not 
bound  to  remove  it  as  a  part  of  its  duty  "to 
buOd  and  repair"  the  highways  within  its 
limits.  Hewlson  y.  City  of  New  Haven,  34 
Conn.  136,  143,  144,  01  Am.  Dec.  718.  The 
complaint  therefore  does  not  state  a  cause  of 
action  under  section  2020  of  the  General  Stat- 
utes, which  provides  that  any  person  injured 
by  a  defective  road  or  bridge  may  recover 
damages  from  the  party  bound  to  keep  it  In 
repair. 

[2]  If  the  overhanging  limb  by  reason  of 
Its  liability  to  fall  upon  the  traveled  part  of 
the  highway  constituted  a  nuisance,  as  alleg- 
ed, it  ought  to  have  been  removed.  If  it  en- 
dangered travel  upon  the  highway.  It  was  a 
public  nuisance,  and  the  city  could  and  should 
have  caused  its  removal.  But  this  duty  of 
the  city  was  a  public  governmental  one,  for 
the  neglect  of  which  no  liability  at  common 
law  ensued  to  the  city,  and  no  statute  impos- 
es any.  Hewlson  v.  City  of  New  Haven,  37 
Conn.  475,  483,  9  Am.  Rep.  342.  The  com- 
plaint therefore  states  no  cause  of  action 
arising  from  the  city's  failure  to  abate  the 
nuisance.  For  the  nonperformance  or  mis- 
performance  of  a  merely  governmental  duty 
imposed  upon  a  city  or  town  they  are  not 
liable  in  damages,  unless  a  right  of  action 
against  them  Is  given  by  statute.  Jones  v. 
New  Haven,  34  Conn.  1,  18;  Greenwood  t. 
Westport,  63  Conn.  587,  60  Fed.  560;  Piatt 
V.  Waterbury,  72  Conn.  531,  45  Ati.  154,  48 
L.  B.  A.  691,  77  Am.  St  Rep.  335. 

[S]  The  acceptance  of  a  charter  imposing 
such  a  duty  upon  a  city  does  not  create  a 
contract  between  it  and  the  state  rendering 
it  liable  in  damages  at  common  law  for  a 
neglect  to  .perform  or  a   negligent  perform- 
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ance  of  the  duty.  Hewlson  t.  New  Haven, 
37  Conn.  475,  482,  9  Am.  Rep.  342.  Where, 
however,  Bome  special  power  or  privilege  out 
of  which  grow  public  duties  primarily  for 
the  benefit  of  its  own  cltizeiis,  is  granted  to 
a  municipality  at  its  request,  or  where  with 
its  consent  some  special  duty,  not  belonging 
to  It  under  the  general  laws,  is  imposed  upon 
it,  the  case  is  different.  In  such  cases  the 
municipality  Is  in  a  sense  performing  a  pri- 
vate duty,  and,  although  no  liability  for- dam- 
ages la  Imposed  by  statute  for  negligence  in 
the  performance  of  such  duties,  the  munici- 
pality is  nevertheless  liable  for  it  Jones  v. 
New  Haven,  34  Conn.  14;  Hewison  v.  New 
Haven,  37  Conn.  483,  9  Am.  Rep.  342;  Houri- 
gan  V.  Norwich,  77  Conn.  358,  365,  59  Atl. 
487. 

In  the  Jones  Case,  above  cited,  as  in  the 
present  case,  a  dead  limb  fell  from  a  tree 
upon  the  plaintiff,  and  caused  the  injury  com- 
plained of.  The  declaration  in  tliat  case  al- 
leged that  the  city  cliarter  provided  that  the 
defendants  through  their  common  council 
might  make  such  by-laws  as  they  saw  fit  In 
relation  to  the  cutting,  breaking,  or  injury 
to  trees  and  the  protection  and  preservation 
of  trees  in  the  streets,  highways,  and  public 
squares  of  the  city;  that  by  their  common 
council  they  had  passed  a  by-law  by  which  it 
was  provided  that  no  person  should,  without 
the  approbation  in  writing  of  the  mayor  and 
aldermen  first  obtained,  cut,  bruise,  destroy, 
or  aid  in  the  cutting,  bruising,  or  destroying 
or  injuring  any  tree  which  had  been  or  should 
be  planted,  set  out,  or  standing  for  shade, 
ornament,  or  use  in  any  of  the  public  streets 
or  highways;  that  the  defendants  bad  assum- 
ed upon  themselves  the  task  of  superintend- 
ing, regulating,  and  putting  in  proper  condi- 
tion trees  so  situated,  and  had  agreed  that 
they  would  so  superintend,  regulate,  and  put 
In  proper  condition  such  trees;  that  It  there- 
by became  and  was  the  duty  of  the  defend- 
ants to  take  proper  care  of  such  trees,  and  to 
use  due  care  and  diligence  In  and  about  su- 
perintending and  regulating  them,  and  par- 
ticularly to  remove  all  dead,  decayed,  and 
broken  limbs  remaining  upon  said  trees;  and 
that  the  defendants  neglected  this  duty,  and 
through  such  negligence  the  plaintiff  received 
bis  Injury.  In  that  case  we  held  that  the 
declaration  stated  a  good  cause  of  action  upon 
the  ground  tliat  it  therein  appeared  that  the 
state  bad  authorized  the  city  as  a  special 
privilege  to  assume  control  of  the  "protection 
and  preservation"  of  the  trees,  of  which  the 
pruning  and  removal  of  the  dead  limbs  was 
a  part,  and  that  the  city  had  assumed  the 
esclusive  control  of  the  trees  and  the  duty 
of  protecting  them  for  the  special  benefit  of 
its  own  inhabitants,  and  that  the  duty  was  a 
private  as  distinguished  from  a  governmental 
one.    It  la  claimed  Uiat  the  allegations  of  the 


complaint  now  in  question  bring  the  present 
case  Within  the  principle  upon  whicA  the 
Jones  Case  was  decided. 

[4]  The  complaint  contains  no  all^atton 
of  a  duty  on  the  part  of  the  city  to  care  for 
Uie  trees,  and  none  that  it  liad  undertaken 
or  assumed  the  care  and  control  of  them.  Ob 
the  contrary,  it  is  alleged  that  the  tree  war- 
den of  the  town  of  Danbury  had  assumed 
the  exclusive  control,  care,  and  protection 
of  all  the  trees  upon  the  street.  G-en.  St.  f 
4443,  as  amended  by  chapter  83,  Pub.  Acts 
1908,  and  chapter  114,  Pub.  Acts  1905,  pro- 
vides for  the  election  of  such  a  tree  warden 
by  the  towns,  and  provides  that  they  shall 
have  the  care  and  control  of  all  public  shade 
trees  In  the  town  except  those  in  public  parlu 
and  open  places  (and  of  these  under  certain 
circumstances),  and  that  they  shall  enforce 
all  provisions  of  law  for  the  preservation  of 
such  trees,  provided  such  provisions  do  not 
confiict  with  any  city  or  borough  ordinance. 
This  act  does  not  apply  to  towns  which  bave 
within  their  limits  a  city  whose  tMtmdaries 
are  identical  with  those  of  the  town.  Tlie 
act  is  applicable  to  Danbury,  which  is  not 
such  a  town.  There  is  no  conflict  between 
this  general  law  for  the  care  and  custody  of 
the  trees  upon  the  highways  and  the  ordi- 
nances of  the  city  of  Danbury  recited  in  the 
complaint  The  section  of  the  charter  quoted 
in  the  complaint  gives  to  the  city  permission 
"to  regulate  the  planting  and  removal  and 
provide  for  the  protection,  care,  and  preser- 
vation of  trees  in  the  public  streets  and 
parks."  The  ordinances  provide  only  that  no 
person  shall  cut  down  any  tree  standing  in 
any  street  or  highway,  nor  set  out  any  trees 
between  the  curb  and  sidewalk  without  a 
permit  from  a  city  officer.  Here  is  no  at- 
tempt to  provide  for  the  protection,  care,  and 
preservation  of  the  trees.  It  is  simply  an 
attempt  "to  regulate  tlie  planting  and  re- 
moval of  trees"  in  the  dty  highways.  After 
they  are  planted,  and  while  they  remain  up- 
on the  street,  the  care  and  control  of  them 
is  under  the  allegations  of  the  complaint  left 
to  the  town  tree  warden,  who  is  charged 
with  that  duty,  and  who  according  to  the  al- 
legations of  the  complaint  has  assumed  the 
exclusive  control  of  them.  There  is  nothing 
In  the  ordinance  or  regulation  which  would 
prevent  the  tree  warden  or  the  owner  of  the 
tree  in  question  from  removing  the  dead 
branch  wMcb  overhung  the  sidewalk  and  con- 
stituted the  nuisance  complained  of  as  caas> 
Ing  the  plaintiff's  injury.  The  complaint 
does  not  specifically  charge  a  duty  upon  tlie 
defendant  to  remove  tills  Uml>,  and  it  states 
no  facts  which  raise  such  a  duty.  It  there- 
fore fails  to  state  a  cause  of  acti<»,  and  the 
demurrer  to  it  was  properly  sustained. 

There  is  no  error.  The  other  Judges  con- 
curred. 
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MURPHI  V.  CONNECTICUT  CO.  et  aL 

(Supreme    Conrt   of   Errors    of   Connecticat 
Dec.  19, 1911.) 

1.  Tbial  (I  203*)  —  Instbuctiors  —  Thjboby 
OF  Parties. 

Each  party  is  entitled  to  an  instractioii 
upon  his  theor;  of  the  case,  if  supported  by 
any  eyidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  477-470;   Dec.  Dig.  f  203.*] 

2.  Tbial  (}  204*)— IwBTKTJcnoNs— Evidence. 

The  instructions  should  be  so  framed  that 
the  jury  may  clearly  nnderstand  the  issues 
submitted;  and  it  may  or  may  not  be  neces- 
sary to  call  their  attention  to  particular  facts 
claimed  to  have  been  established. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
mg.  H  485,  497;    Dec  Dig.  f  204.*J 

Appeal  from  Superior  Court,  Hartford 
County;   Luden  F.  Burpee,  Judge. 

Action  by  James  J.  Murphy  against  the 
Connecticut  Company  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Robinson  &  Robinson,  for  appellants. 
Hugh  M.  Alcorn  and  Richard  Demlng,  for 
nppellee. 


RORABACK,  J.  The  sole  question  for 
the  Jury  In  this  case  was  the  amount  of 
damages.  The  verdict  was  for  the  plaintiff 
to  recover  (13,669.35,  which  the  court,  up- 
on motion  of  the  defendant,  refused  to  set 
aside.  The  court's  action  In  this  respect  Is 
Dot  questioned. 

In  substance,  the  defendant  contended  that 
it  was  error  for  the  court  in  Its  charge  to 
characterize  the  loss  of  sight  In  the  left  eye 
as  probable;  that  there  was  error  In  the 
court's  use  of  the  word  "possible"  in  the 
charge,  tn  confusing  a  possible  injury  with 
a  probable  Injury,  and  in  permitting  the 
Jury  to  consider  mere  possibilities  of  In- 
jury. 

It  appears  that  on  October  11,  1910,  the 
plaintiff  was  injured  in  a  collision  between 
two  trolley  cars  on  the  defendants'  line 
from  New  Britain  to  Plainvllle.  There  Is 
no  dispute  as  to  the  cause  of  the  accident 
and  the  manner  in  which  it  occurred.  The 
facts  as  to  the  collision  are  stated  in  the 
plaintiff's  complaint  substantially  as  follows: 
Neither  car  waited  upon  a  siding  for  the 
other  to  pass,  and  both  continued  toward 
each  other  upon  a  single  track  at  an  unrea- 
sonable, excessive,  and  highly  dangerous 
rate  of  speed  until  they  reached  a  point  when 
and  where  they  collided,  head  on,  with  ter- 
rific force.  .  Both  cars  were  telescoped,  win- 
dows broken,  glass  and  splintered  wood  flew 
in  all  directions,  and  the  cars  were  practical- 
ly demolished.  The  east-bound  car  tore 
through  the  vestibule  and  Into  the  body  of 
the  west-bound  car  for  more  than  a  third  of 
its  length,  and  the  Impact  was  so  great  that 


the  forward  trucks  were  lifted  from  the 
track  and  hung  suspended  in  the  air,  and 
the  cars  were  locked  together  so  tightly 
that  they  could  be  separated  and  removed 
only  with  great  difficulty.  The  west-bound 
car  upon  which  the  plaintiff  was  riding  was 
a  closed  car,  with  seats  upon  either  side, 
and  the  plaintiff,  at  the  time  of  the  colli- 
sion, was  sitting  at  the  front  and  to  the  left 
of  the  car,  and  upon  the  seat  which  runs  par- 
allel with  the  aisle.  Just  before  the  colli- 
sion, the  motorman  In  charge  of  the  car 
saw  the  east-bound  car  approaching,  and, 
seeing  that  a  collision  was  inevitable,  he 
abandoned  his  post  and  ran  inside  the  car, 
leaving  it  rimuing  rapidly,  and  with  no  one 
to  control  It,  or  reduce  Its  speed,  or  bring 
It  to  a  stop. 

As  a  result  of  the  collision.  It  Is  alleged 
that:  'The  plaintiff  was  rendered  uncon- 
scious and  permanently  Injured;  he  was 
Jammed  and  bruised  about  the  bead,  limbs, 
and  body;  his  face,  nose,  and  lips  were 
badly  cut  by  broken  glass,  requiring  several 
stitches,  and  his  face  and  features  perma- 
nently disfigured;  he  lost  a  large  quantity 
of  blood;  his  left  leg  was  bruised  and  dis- 
colored from  hip  to  ankle,  and  his  left 
knee  was  wrenched  and  disabled;  the  liga- 
ments of  his  left  leg  were  strained;  he  re- 
ceived a  deep  gash  on  the  left  shoulder ;  he 
was  severely  cut  over  the  right  eye,  and 
his  right  cheek  bone  was  bruised  and  discol- 
ored; his  right  eye  was  so  badly  bruised  and 
injured  that  he  has  entirely  lost  the  sight 
of  It,  and  he  will,  in  all  probability,  lose  the 
sight  of  the  other  eye,  and  thereby  become 
totally  blind;  his  nervous  system  was  se- 
verely shocked,  and  injuries  thereto  will  be 
permanent." 

It  appears  that,  among  other  things,  the 
court  stated  to  the  Jury  that:  "The  plain- 
tiff claims  to  have  proved  that  the  left  eye 
is  likewise  Involved  or  affected,  and  that  lu 
all  probability  he  will  sooner  or  later  lose 
the  sight  of  this  eye  also."  "I  suppose  that 
the  chief  element  of  bis  damage  Is  the  loss 
of  his  right  eye,  and  the  possibility,  or  prob- 
ability, of  the  prospective  loss  of  his  left 
eye.  If  you  determine  that  any  such  state  of 
facts  exists."  "Tou  should  consider  the  cir- 
cumstances of  the  plaintiff,  bis  condition  in 
life,  and  reach  a  conclusion  as  nearly  Just  as 
you  can  make  it  as  to  what  damages  he  has 
suffered  in  the  loss  of  his  eye,  and  In  the 
prospective,  or  possible,  or  probable,  loss 
of  his  other  eye,  If  you  find  there  Is  any 
such  prospect" 

The  defendants  complain  of  these  extracts 
from  the  instructions  given,  for  the -follow- 
ing reasons:  "That  no  evidence  was  offer- 
ed upon  the  trial  that  sight  of  the  plaintiff's 
left  eye  would  probably  be  lost,  or  that  the 
vision  of  said  left  eye  would  probably  be 
seriously  Impaired;  that  there  Is  an  Involve- 
ment of  the  left  eye  due  to  the  same  cause 
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that  destroyed  tbe  sight  of  the  right  eye; 
that  there  Is  reason  to  fear  and  expect  that 
this  will  grow  worse  instead  of  better;  that 
it  Is  probable  that  the  sight  of  this  left  eye 
will  be  lost  sooner  or  later." 

[1]  It  is  an  elementary  principle  of  law 
in  Jury  trials  that,  when  pertinent  to  tbe  is- 
sues, each  party  is  entitled  to  an  instruction 
upon  his  theory  of  the  case,  if  there  is  any 
evidence  to  support  it  It  clearly  appears 
from  the  pleadings  and  the  evidence  that  the 
parties  were  at  issue  as  to  the'  nature  and 
extent  of  tbe  plaintiff's  injuries  as  to  his 
left  ^e. 

In  the  evidence  certified  to  by  the  trial 
court,  it  appears  that  the  plaintiff,  Murphy, 
in  connection  with  his  statements  as  to  his 
injuries  testified,  among  other  things,  as  fol- 
lows: "Q.  Yon  have  any  pain  in  your  head? 
A.  Tes,  sir;  I  do.  Q.  What  is  the  nature 
of  these  pains,  if  you  know;  how  do  they 
affect  you?  A.  It  seems  as  though  right 
through  my  eyes  there  is  a  needle  running 
right  through  my  head,  as  though  somebody 
had  a  needle  running  right  through  my  eyes; 
I  have  headaches.  Q.  Have  you  noticed 
an  impairment  of  your  vision  while  on  the 
street?  A.  Oh,  sure.  If  I  am  obliged  to 
cross  the  street,  I  have  to  take  precautions 
before  I  start" 

Dr.  £!.  Terry  Smith,  the  plaintlfTs  physi- 
cian, an  expert,  stated  that:  "It  is  not  at 
all  impossible  that  the  same  cause  that 
caused  the  damage  to  the  right  eye  at  the 
time  of  the  injury  may  have  been  transmit- 
ted to  the  left  orbit  This  was  a  terrific 
blow  he  got;  a  very  strong  man,  in  perfect 
health,  he  was  rendered  unconscious,  and  re- 
mained unconscious  some  time.  It  was  a 
terrific  Mow,  and  a  blow  like  that  is  able  to 
do  a  great  deal  of  damage."  The  following 
is  a  continuation  of  Dr.  Smith's  testimony: 
"Q.  You  don't  mean  to  give  the  Jury  the  Im- 
pression that  you  think  that  the  vision  of 
his  left  eye  is  going  to  be  seriously  affected? 
A.  I  couldn't  say.  Q.  You  don't  give  that 
as  a  positive  opinion?  A.  I  mean  to  say 
that  if  I  had  lost  one  eye,  and  that  the  field 
of  my  eye  remaining  was  in  any  way  involv- 
ed, if  I  had  the  slightest  trouble,  I  should 
test  my  vision  about  once  in  two  months ;  I 
would  be  scared  to  death.  Q.  Doctor,  what 
do  you  mean  by  saying  because  he  would  be 
scared  to  death?  A.  I  should  expect  the 
worst  to  happen;  to  have  it  grow  worse  in- 
stead of  better.  Q.  Now,  regarding  the  left 
eye.  Doctor,  you  say  this  shows  a  disturb- 
ance in  the  perception  of  color?  A.  Percep- 
tion of  color  form.  Q.  You  say  also  there  la 
a  narrowing  of  the  field  of  vision?  A.  Yes, 
sir.  Q.  In  other  words,  there  Is  a  diseased 
condition  of  the  eye?  A.  We  sometimes  have 
that  happen  to  an  involvement  of  the  eye. 
Q.  That  is  true  of  the  left  eye,  as  well  as  the 
one  that  is  gone?    A.  Yes,  sir." 

From  these  extracts  of  testimony  and  oth- 


er evidence  to  be  found  in  the  record,  whicb 
was  received  without  objection,  it  appears 
that  there  were  two  theories  as  to  tbe  extent 
of  the  injury  which  the  plaintiff  had  sus- 
tained to  his  left  eye.  The  plaintiff's  evi- 
dence tended  to  show  that  the  left  eye  was 
diseased,  and  that  the  disease  was  liable  to 
progress  and  to  result  ultimately  in  the  loss 
of  the  eye.  The  defendants'  witnesses  con- 
tended that  the  outcome  of  the  plaintiff's  In- 
juries in  this  connection  was  purely  con- 
jectural, and  of  a  speculative  character. 

[2]  In  properly  instructing  the  Jury,  It  may 
or  may  not  be  necessary  for  the  court  to  re- 
call the  attention  of  the  Jury  to  the  evidence 
and  to  the  facts  which  the  parties  claim  to 
have  established,  or  to  comment  upon  the  ev- 
idence, or  express  an  opinion  as  to  Its  weight 
or  as  to  what  verdict  would  be  proper,  if 
the  Jury  should  find  certain  facts  to  have 
been  proved.  The  charge  should  be  so  fram- 
ed that  the  Jury  may  clearly  understand  the 
matters  which  are  submitted  to  them.  State 
V.  Alderman,  83  Conn.  597,  601,  78  AtL  331. 

The  amount  of  the  verdict  is  large;  yet 
the  defendants  do  not  directly  oontoid  that 
it  is  excessive.  The  trial  Judge  in  tbe  court 
below  who  had  seen  the  witnesses,  heard 
their  testimony,  observed  their  demeanor, 
character,  and  means  of  knowledge  upon  mo- 
tion refused  to  set  aside  the  verdict  as  being 
excessive.  The  defendants'  contention  that 
from  the  size  of  the  verdict  it  is  more  than 
probable  that  the  passages  from  tbe  instruc- 
tions of  the  court  above  quoted  improperly 
influenced  the  Jury  to  consider  damages  of 
merely  a  conjectural  or  of  a  speculative  char- 
acter is  not  borne  out  by  the  record.  The 
collision  In  question  was  a  serious  one.  Tbe 
extent  of  the  plaintlfTs  injuries,  other  than 
to  his  left  eye,  was  of  a  serious  nature.  Co- 
der all  the  circumstances  appearing  in  evi- 
dence, tbe  trial  court  was  Justified  in  giving 
sanction  to  the  plaintiff's  claims,  as  to  the 
Injuries  to  his  left  eye,  by  stating  them  to 
tbe  Jury.  In  so  doing,  it  did  not  allow  tbe 
Jury  to  consider  facts  not  fairly  raised  by 
the  evidence.  The  facts  referred  to  were 
simply  stated  by  the  trial  Judge  In  his  charge 
as  claims  of  the  plaintiff.  The  charge  as  a 
whole  shows  that  the  court  was  careful  not 
to  assume  that  these  facts  had  been  proven: 
neither  did  it  give  undue  prominence  to  any 
of  them. 

The  appellants  have  pursued  the  remedy 
given  by  General  Statutes,  {  T97,  and  asked 
that  the  finding  may  be  corrected  by  adding 
thereto  a  certain  paragraph  from  their  draft 
finding,  and  by  striking  out  certain  state- 
ments from  the  finding  as  made.  An  exam- 
ination of  tbe  record  shows  that  the  refusal 
to  find  as  requested  and  the  finding  of  the 
statements  complained  of  were  Justified  hy 
the  evidence,  as  we  have  heretofore  stated. 
Therefore  the  motion  to  correct  la  denied. 

There  Is  no  error. 
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BARBETT  T.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1911.) 

1.  Nbolioence  ({  134»)— Wkoht  of  Eyi- 

DEKOE. 

It  ia  sufficient  If  the  jury  may  reasonably 
infer  from  the  evidence  the  existence  of  facts 
essential  to  negligence,  though  there  be  no  di- 
rect evidence  of  negligence. 

[EW.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |S  267-273;   Dec.  Dig.  {  134.*] 

2.  NEorjaENOB  (j  134»)— SuitioienototBv- 

IDENCK. 

If  the  evidence  might  support  either  an 
inference  of  negligence  or  its  absence,  the  ju- 
ry must  adopt  that  inference  which  from  the 
evidence  appears  probable. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
CenL  Dig.  }$  267-273;   Dec  Dig.  {  1«.*] 
8.    Etjdknce  (i  589*)— Weight— Evidence  of 

Pabty. 

The  ju:^  may  credit  the  uncorroborated 
testimony  of  plaintiff,  though  it  seems  con- 
trary to  the  probabtlines  of  the  case. 

[Ed.  Note.— For  otiier  cases,  see  Evidence, 
Cent.  Dig.  {  2438;   Dec.  Dig.  i  589.*] 

4.  Stbebt  Bailboads   (S  114*)- Iwjubies  on 

TbaCK  —  ACnONB  —  SUFFIOIENOT    OF    EVI- 
DENCE— Neolioence. 

In  an  action  against  a  street  car  company 
for  injuries  by  slipping  on  its  track  claimed  to 
have  resulted  from  grease  on  the  rails,  evi- 
dence held  not  to  sustain  a  finding  that  de- 
fendant placed  the  grease  upon  which  plaintiff 
slipped  upon  the  rau. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  {  114.*] 

5.  Stbebt  Railboads  (§  86*)  —  Opebation  — 

NeOUOBNCB— CB088INO  Tbackb. 

A  street  car  company  is  only  negligent  in 
using  grease  on  its  tracks  when  It  places 
grease  upon  its  rails  or  the  street  in  such 
quantities  as  to  make  the  street  not  reason- 
ably safe  for  traffic. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  S|  150,  173-187;  Dec.  Dig.  | 
86.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Gardiner  Greene,  Judge. 

Action  by  Anna  B.  Barrett  against  the 
Connecticut  Company.  From  a  judgment  for 
plaintiff  for  $1,200,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Harry  G.  Day  and  Thomas  M.  Steele,  for 
appellant    Charles  S.  Hamilton,  for  appellee. 

WHEELER,  J.  It  appears  from  tbe  evi- 
dence certified  to  this  court  that  the  plain- 
tiff was  walking  westerly  on  the  crossing  on 
the  south^ly  side  of  Chapel  street  from  the 
east  to  the  west  side  of  Cliurch  street  when 
she  slipped  and  sustained  Injuries.  The 
crossing,  except  its  three  most  northerly  feet, 
is  paved  with  wood  blocks.  Upon  botli 
Church  and  Chapel  streets  are  double  tracks 
of  defendant's  railway.  The  southerly  track 
on  Chapel  street  is  connected  with  the  west- 
erly track  on  Church  street  by  a  curve,  the 
west  rail  of  which  runs  wltlUn  a  few  feet 
of  the  southwest  comer  of  the  curb.  The 
plaintiff  testified  and  claimed  that  she  liad 


sipped  on  grease  upon  the  westerly  rail,  the 
one  nearest  the  southwest  comer  of  the  curb, 
at  a  point  to  the  left  of  the  center  of  the 
crossing.  The  cause  of  the  complaint  was 
either  (1)  that  the  defendant  negligently  put 
the  grease  on  its  rail;  or  (2)  negligently  al- 
lowed it  to  remain  there.  Tlie  case  was  tried 
on  the  first  ground,  so  that  the  justification 
of  the  verdict  and  the  question  for  deter- 
mination is.  Could  the  jury  upon  the  evidence 
presented  have  reasonably  concluded  that 
there  was  a  preponderance  of  proof  (1)  tliat 
the  defendant  negligently  put  the  grease  on 
the  rail ;  and  (2>  that  this  grease  caused  the 
plaintiff  4:0  slip  and  injure  herself? 

[1]  There  was  no  direct  evidence  in  sup- 
port of  these  propositions,  nor  does  our  law 
require  such.  It  only  requires  proof  of  rele- 
vant facts  from  which  the  jury  may  fairly 
and  reasonably  have  Inferred  these  elements 
of  this  action  of  negligence.  It  is  enough  if 
the  jury  from  the  evidence  entertained  a 
reasonable  belief  that  the  defendant  negli- 
gently put  the  grease  on  Its  rail  upon  which 
the  plaintiff  slipped. 

[2]  If  the  evidence  might  support  either 
the  inference  of  negligence  or  that  of  non- 
negligence,  the  jury  need  not  adopt  the  most 
reasonable  one,  but  must  adopt  one  which 
from  the  evidence  appears  probable.  Brad- 
bury V.  South  Norwalk,  80  Conn.  298,  301, 
68  Atl.  321.  They  will  not  be  permitted  to 
sul>stitute  their  conjecture  or  guess  for  rel- 
evant facts  or  inferences  reasonably  drawn 
and  found  in  the  evidence,  and  which  fairly 
warrant  the  conclusion  of  negligence  as 
charged.  The  evidence  that  there  was  grease 
on  the  rail  was  furnished  by  the  plaintiff. 
No  one  else  testified  to  it.  She  testified  the 
grease  on  the  rail  was  quite  thick.  "It  look- 
ed as  If  It  was  a  half  inch  or  three-quarters 
of  an  inch  on  the  rail  and  beside  the  rail." 
The  trafiSc  policeman,  Cobane,  called  as  a 
witness  by  the  plaintiff,  stationed  at  this 
corner,  said  by  the  plaintiff  to  t>e  the  busiest 
in  New  Haven,  did  not  see  it,  though  he  saw 
tlie  plaintiff  just  as  she  was  In  the  act  of 
trying  to  keep  herself  from  going  down, 
and  when  she  was  two  feet  west  of  the  track 
and  between  that  and  the  curb,  and  though 
he  went  back  immediately  after  putting  the 
plaintiff  on  a  car,  and  looked  at  the  place 
where  she  bad  slipped,  and  saw  marks  on 
the  pavement  The  plaintiff  did  not  tell  Co- 
bane that  she  slipped  on  the  grease,  but  said 
she  slipped  on  the  rail.  On  such  testimony 
as  this  it  would  seem  close  to  the  border  line 
of  the  unreasonable  to  credit  the  statement 
that  grease  one-tialf  to  three-quarters  of  an 
inch  thick  lay  on  and  near  this  rail,  and  it 
would  require  a  rarely  confiding  mind  to  be 
satisfied  tiiat  the  plaintiff  slipped  on  grease 
upon  the  rail  in  any  negligent  quantity.  It 
would  have  seemed  more  reasonable  had  the 
jury  concluded  that  the  plaintiff  did  not 
slip  upon  the  rail,  but  upon  the  pavement. 
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which  was  of  wood,  w«t  and  slippery,  and 
uiion  which,  from  Its  construction  and  use, 
there  may  have  been  tar  or  oU  or  grease. 

[3]  But  under  our  rule  the  jury  were  at 
liberty  to  credit  the  uncorroborated  testi- 
mony of  the  plaintiff,  even  though  it  seems 
at  variance  with  the  probabilities.  And  we 
think  that  the  verdict  Imports  a  finding  by 
the  Jury  that  the  plaintiff  slipped  on  grease 
upon  and  near  the  tracks  In  such  quantity 
as  to  make  the  place  not  reasonably  safe  for 
public  travel. 

[41  We  reach,  then,  the  remaining  question 
of  the  case:  ••Could  the  Jury  upon  the  evi- 
dence presented  have  reasonably  concluded 
that  there  was  a  preponderance  of  proof 
that  the  defendant  placed  the  grease  upon 
the  rail?  Fay  v.  Hartford  &  Springfield  8t 
Ry.  Co.,  81  Conn.  330,  335,  71  AU.  364.  We 
think  there  was  no'  evidence  before  the  jury 
tiom  which  they  might  have  reached  such  a 
Conclusion.  The  plaintiff  claims  the  evidence 
shows  the  necessity  for  the  greasing  by  the 
defendant,  the  actual  application  of  the 
grease  by  the  defendant,  and  the  slipping  of 
the  plaintiff  upon  the  grease  on  the  rail,  thus 
warranting  the  conclusion  of  the  jury.  The 
fact  that  the  defendant  put  grease  on  its 
rail  was  testified  to  only  by  Officer  Cohane, 
a  witness  for  the  plaintiff,  as  follows:  "Q. 
Had  you  ever  seen  the  men  of  the  railroad 
company  greasing  the  tracks  as  it  goes 
around  the  corner  there?  A.  Tes.  Q.  How 
frequently  had  they  greased  it?  A.  Why, 
they  used  to  grease  it  every  morning.  I 
would  not  be  positive,  but  several  times  a 
week.  *  *  •  Q.  Had  yon  observed  how 
soon  next  before  that  they  had  greased  the 
rail?  Had  they  greased  it  that  day  or  not? 
A.  No ;  I  couldn't  swear  that  they  had  greas- 
ed it  that  day."  We  think  it  quite  impossi- 
ble to  misunderstand  the  officer's  meaning. 
He  cannot  testify  grease  was  placed  on  this 
rail  on  the  day  of  the  accident,  and  he  does 
not.  All  that  he  can  say  definitely  was  that 
it  was  placed  on  the  rail  around  the  corner 
several  times  a  week.  So  that  there  was  no 
evidence  before  the  Jury  of  grease  having 
been  put  on  the  track  on  the  day  of  the  ac- 
cident. This  rail  was  a  guard  rail,  used  on 
sharp  radius  curves  and  composed  of  an  or- 
dinary rail  with  a  guard  rail  welded  onto 
it,  leaving  an  opeulug  between  the  rail  head 
and  the  guard  rail  1%  inches  wide  for  the 
flange  of  the  wheel  to  run  in.  No  evidence 
^ras  offered  to  show  where  the  grease  was 
placed;  but  counsel  agreed  that  it  was  plac- 
ed within  this  open  space  where  it  engaged 
the  flange  of  the  wheel  passing  through  it 
The  grease  on  which  the  plaintiff  slipped  was 
on  top  of  the  rail.  Presumably  the  grease 
placed  by  the  defendant  was  placed  below 
the  top  and  in  this  open  space,  since  this 
was  the  place  for  the  grease,  and  we  cannot 
presume  negligent  conduct  There  was  no 
evidence  that  the  defendant  placed  grease 
in  this  space  at  any  time  in  such  quantities 
that  it  was  crowded  out  upon  the  rail  by 


the  flange  of  the  wheels.  There  was  no  evi- 
dence that  at  the  time  when  the  defendant 
placed  grease  in  this  space  it  did  it  negligent- 
ly either  by  placing  too  much  In  the  open 
space  or  by  putting  it  on  the  rail  in  negli- 
gent quantities.  Because  the  defendant  plac- 
ed grease  in  this  open  space  at  some  time 
not  later  than  the  morning  of  June  2d,  the 
jury  could  not  take  judicial  notice  any  more 
than  a  court  could,  either  that  the  grease 
placed  there  on  June  2d  was  In  the  open 
space  or  on  the  rail  at  3  o'dock  of  June  3d. 
Much  less  could  they  take  notice  that  it  was 
in  either  place  in  negligent  quantities. 

This  rail  was  the  westerly  rail  of  the  track 
nearest  the  curb,  and  at  the  point  where 
the  plaintiff  slipped  it  was  only  a  few  feet 
from  the  Church  street  curb.  The  plaintiff 
slipped  at  a  point  in  the  crosswalk  south  of 
the  center  line  of  the  crosswalk.  Traffic  of 
all  8orts,  trolley  cars,  automobiles,  wagons, 
motorcycles,  and  foot  passengers  passed  over 
this  very  spot  continuously  and  In  great 
numbers.  The  day  of  the  accident  was  a 
pleasant  June  day.  Is  it  credible  that 
grease  If  pushed  from  between  the  rails  at 
the  time  It  was  placed  there  on  the  morning 
of  June  2d  would  have  remained  in  negli- 
gent quantities  during  the  time  intervening 
before  the  accld»it?  Rather  is  it  not  cer- 
tain that  the  grease  would  have  been  worn 
away  by  the  traffic,  and  evaporated  by  the 
heat  in  June  weather?  If  it  be  said  that  it 
remained  in  this  open  space  on  Jane  2d, 
and  was  pushed  out  on  June  3d,  is  It  within 
the  range  of  probability  that  grease  could 
have  so  remained  for  such  a  time  with  the 
constant  action  of  the  flanges  in  the  grease 
as  each  car  passed  over  the  track  as  to  have 
been  pushed  out  upon  the  rail  in  negligent 
quantities?  Whether  the  grease  came  upon 
the  rail  on  June  2d  or  June  3d,  is  it  at  all 
probable  that  it  could  have  remained  upon 
this  rail  in  so  large  a  quantity  as  to  have 
made  the  street  at  this  point  not  reasonably 
safe  for  public  travel  in  view  of  the  season 
of  the  year  and  the  great  tide  of  travel  over 
this  point?  It  seems  to  us  this  would  in  all 
human  probability  have  been  a  physical  im- 
possibility. 

[6]  It  must  be  remembered  we  are  not  con- 
cerned with  a  small  particle  of  grease  upon 
the  rail,  but  with  such  a  quantity  as  to  have 
made  it  negligent  to  have  placed  it  upon  the 
track;  for  every  bit  of  grease  thrown  from 
between  the  guard  rail  and  the  head  of  the 
rail  upon  the  top  of  the  rail  or  the  street 
is  not  a  negligent  act  The  use  of  the  grease 
is  a  legitimate  operation  of  the  railroad,  and 
it  can  only  be  liable  when  it  places  grease 
upon  Its  rail  or  in  the  street  in  such  quanti- 
ties as  to  make  the  street  not  reasonably 
safe  for  public  travel.  The  only  evidence 
of  the  place  where  the  railroad  greased  its 
rails  was  the  answer,  "Yes,"  of  Cohane  to 
the  question,  "Had  you  ever  seen  the  men 
of  the  railroad  company  grease  the  tracks 
as  it  goes  around  the  corner  there?"  "Aroond 
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tbe  corner"  Is  a  very  Indefinite  expression. 
Xbe  curre  of  this  rail — that  Is,  "around  tbe 
comer" — was  about  100  feet  In  length.  If 
tbe  grease  was  applied  between  the  rails  In 
order  to  decrease  tbe  friction  and  consequent 
slipping  arising  from  the  fact  that  on  a  cnrve 
tbe  inner  rail  is  shorter,  as  the  plaintiff 
claims,  and  as  we  presume  correctly,  obrioas- 
ly  the  occasion  for  the  application  of  the 
^rease^  would  exist  at  the  central  point  of 
the  arc  of  this  cnrve,  and,  as  the  curve 
straightened,  the  need  of  the  grease  would 
cease,  except  at  the  point  where  it  formed 
a  Junction  with  another  track.  The  point 
where  tbe  plaintiff  fell  was  on  tbe  left  side 
of  tbe  crosswalk,  which  would  be  about  25 
feet  from  this  point  of  Junction  which  was 
tbe  end  of  the  curve,  and  as  the  survey  shows 
at  a  point  where  the  curve  bad  nearly  ceased. 
So  that  there  was  no  occasion  for  placing 
grease  between  the  rails  at  this  point,  a  fact 
which  emphasizes  the  need  of  actual  proof 
that  grease  was  placed  at  this  accustomed 
point  of  tbe  curve  before  that  fact  should  be 
found.  And  it  emphasizes  the  insecurity  of 
relying  -  for  proof  of  this  solely  upon  testi- 
mony that  the  rails  were  greased  "around 
the  comer." 

Again,  there  was  no  evidence  that  tlie 
grease  which  the  railroad  used  on  its  rails 
was  tbe  same  or  similar  in  kind  to  that 
which  caused  the  plaintiff  to  slip.  Grease 
is  of  many  different  kinds.  Oily  prepara- 
tions and  lubricants  are  manifold.  No  evi- 
d-ence  was  offered  describing  tbe  appearance 
of  this  grease,  its  color,  consistency,  or  char- 
acter. So  for  as  tliis  evidence  shows,  it  may 
bave  been  totally  different  from  any  grease 
ever  used  by  tbe  railroad  at  curves.  This 
grease  upon  the  rail  might  have  come  from 
automobiles,  or  other  vehicles,  passing  over 
this  crossing,  or  from  other  causes.  The 
street  railroad  Is  not  tbe  sole  cause  of  grease 
upon  our  streets.  In  order  to  Justify  a  con- 
clusion that  the  grease  on  which  the  plaintiff 
slipped  was  tbe  grease  which  the  railroad 
placed  on  tbe  rail,  there  must  be  a  finding 
that  this  grease  was  the  same,  or  similar  in 
kind,  or  that  it  bad  not  been  placed  there  by 
other  causes.  In  the  absence  of  evidence 
supporting  either  method  of  proof,  an  infer- 
ence of  identity  or  similarity,  or  an  infer- 
ence that  other  causes  did  not  exist,  is  an  un- 
warranted finding  of  a  very  material  fact 
without  evidence.  This  verdict,  if  upheld, 
would  determine  that,  when  a  street  railroad 
sometimes  puts  some  kind  of  grease  between 
its  rails  at  tbe  sharp  point  of  a  curve  around 
a  much  traveled  comer,  it  is  liable  to  one 
who  slips  on  a  large  quantity  of  grease  upon 
the  top  and  at  the  side  of  its  rail  at  a  point 
some  distance  from  the  point  where  the  rail- 
road bad  put  grease  between  its  rails  at  least 
a  day  and  perhaps  more  before,  and  without 
other  evidence  showing  a  similarity  between 
tbe  grease  used  by  the  railroad  and  that  oc- 


casioning tbe  accident.  This  la  not  a  case 
where  the  Jury  might  have  reasonably  found 
that  It  was  probable  the  defendant  placed 
upon  the  raO  tbe  grease  upon  which  the 
plaintiff  slipped.  There  was  no  basis  for 
such  an  inference. 

We  believe  that  our  reports  do  not  contain 
a  case  of  negligence  where  a  Judgment  has 
been  supported  with  such  a  paucity  of  proof. 
Tbe  motion  for  the  direction  of  a  verdict  for 
the  defendant  should  have  been  granted. 
The  motion  to  set  aside  the  verdict  should 
have  been  allowed.  There  is  manifest  error. 
The  other  Judges  concurred. 


TOWN  OF  WINCHESTER  v.  MORIARTY 

et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 

Dec  19,  1911.) 

1.  Paufebb    (I   37*)  —  SUPPOST  — RSMSDX  OF 
Public  Authobities. 

A  town  required  to  support  its  poor,  and 
authorized  by  Gen.  St.  19^  {{  1^,  2480, 
2499,  2500,  to  prevent  a  spendthrift  from  be- 
coming a  charge  on  the  town,  and  to  compel 
relatives  to  support  paupers,  etc.,  but  not  giv- 
en a  lien  on  the  property  of  its  inhabitants 
who  axe  liable  to  become  paupers,  or  any  au- 
thority to  prevent  conveyances  by  such  per- 
sons of  their  property,  except  as  above  provid- 
ed, has  no  power  to  compel  a  reconveyance 
after  a  conveyance  by  an  inhabitant  of  ^1  his 
property. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent.  Dig.  gg  144-168;  Dec.  Dig.  |  37.*] 

2.  Paupers  (g  40*) —Suppobt  — Remedy  of 
Public  Authobittes. 

A  town  which  becomes  a  creditor  of  an 
inhabitant  who  bad-  conveyed  all  his  property 
by  reason  of  it  furnishing  support  to  his  wife 
as  a  pauper  may  attach  the  property  the  same 
as  if  the  conveyance  had  not  been  made  and 
thereby  secure  its  debt;  the  conveyance  hav- 
ing been  made  to  avoid  the  duty  to  support 
the  wife. 

[Ed.  Note.— For  other  cases,  see  Paupers. 
Cent.  Dig.  H  180.  181,  209,  210;  Dec  Dig.  { 
40.*] 

8.  Paupebb  (I  87»)  — Sdppobt— Rkmedt  oy 

Public  Authobities. 

A  town  which  has  not  become  a  creditor 
of  an  inhabitant  who  had  conveyed  all  his 
property  must  on  becoming  liable  to  support 
his  wife  as  a  pauper  proceed  under  Gen.  St. 
1902,  g|  2480,  24S0,  2500,  authorizing  towns 
to  compel  relatives  to  support  poor  persons. 

[Ed.  Note. — For  other  cases,  see  Paupers, 
Cent  Dig.  g§  144-158;   Dec  Dig.  g  37.*] 

4.  Paupebs   (g  37*)  — SUPPOBT  — Remedy  of 

Public  Autbobities. 

Mere  proof  that  an  inhabitant  of  a  town 
made  a  voluntary  conveyance  of  his  property, 
and  that  his  wife  thereafter  became  a  charge 
on  tbe  town,  is  not  proof  that  the  conveyance 
was  made  with  tbe  fraudulent  intent  that  she 
should  become  such  a  charge,  and  the  town 
could  not  sue  in  equity  to  set  aside  the  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent.  Dig.  gg  144-158;  Dec  Dig.  |  37.*] 

Appeal    from    Court    of    Common    Pleas, 
Litchfield  County;  Gideon  H.  Welch,  Judge. 
Action  by  tbe  Town  of  Winchester  against 
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Thomas  Morlarty  and  others  to  compel  a  re- 
conveyance of  real  estate  and  for  an  injunc- 
tion. From  a  Judgment  for  defendants  ren- 
dered on  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

Richard  T.  Biggins  and  Wilbur  G.  Man- 
chester, for  appellant  Samu^  A.  Herman, 
for  appellees. 

THATER,  J.  The  case  of  the  plaintiff  as 
set  forth  in  the  complaint  is  this:  On  Decem- 
ber 30,  1908,  and  again  on  February  9,  1909, 
Thomas  Morlarty,  by  reason  of  mental  weak- 
ness, conveyed  to  Daniel  J.  Morlarty,  with- 
out receiving  any  consideration  whatsoever 
therefor,  a  lot  of  land  with  a  dwelling  house 
and  other  buildings  thereon,  of  the  value  of 
about  $600.  This  land,  together  with  their 
clothing  and  a  few  household  goods,  consti- 
tuted all  the  property  of  said  Thomas  and 
his  wife,  Joanna  Morlarty.  At  the  time  of 
the  conveyance  Thomas  and  bis  wife  were 
settled  inhabitants  of  the  plaintiff  town, 
were  each  then  about  78  years  of  age,  and 
were  both  infirm,  feeble,  and  incapable  of 
earning  their  support  without  the  aid  of  the 
real  estate  so  conveyed.  The  grantee,  Daniel 
J.  Morlarty,  since  the  conveyance,  has 
threatened  to  sell,  and  ia  seeking  to  sell,  the 
real  estate  In  question,  and  intends  to  con- 
vert the  proceeds  to  his  own  use.  He  has 
closed  the  dwelling  house,  barred  all  means 
of  access  thereto,  and  has  excluded  the  wife, 
Joanna  Morlarty,  from  the  occupancy  there- 
of, and  from  access  to  her  clothing  and 
household  goods  contained  therein.  By  rea- 
son of  the  premises,  said  Thomas  Morlarty 
and  Joanna  Morlarty  are  left  without  any 
home  and  means  of  support,  and  without 
property  upon  which  money  can  be  raised 
for  their  support,  and  Joanna  has  become  a 
charge  upon  the  plaintiff  as  a  pauper,  and 
Thomas  is  likely  to  become  so.  The  plaintiff 
is  already  under  the  necessity  of  furnishing 
Joanna  support  as  a  pauper.  The  defendant 
Daniel  J.  Morlarty  has  no  property  other 
than  this  real  estate,  and,  if  he  disposes  of 
this  and  the  avails  of  it,  the  injury  to  the 
plaintiff  will  be  irreparable.  The  relief  ask- 
ed is  a  temporary  injunction  to  prevent  the 
threatened  sale  of  the  real  estate  by  Daniel, 
a  Judgment  for  a  reconveyance  by  him  to 
Thomas,  and  such  othet  relief  as  doth  to 
equity  appertain. 

A  demurrer  to  the  complaint  was  sustain- 
ed. It  questions  the  sufficiency  of  the  com- 
plaint upon  numerous  grounds,  some  of  them 
being  that  it  does  not  appear  that  the  con- 
veyance from  Thomas  to  Daniel  was  made  to 
defraud  creditors,  or  the  plaintiff,  or  to  avoid 
the  duty  of  Thomas  to  support  his  wife  or  any 
debt  or  duty  owed  by  him  to  the  plaintiff,  or 
that  the  plaintiff  was  a  creditor  of  his ;  that 
the  fact  that  Thomas  is  liable  to  become  a 
charge,  and  that  Joanna  has  become  a  charge 
upon  the  plaintiff,  does  not  clothe  it  with 
authority  to  institute  this  action,  and  that  it 


has  adequate  remedy  at  law.  The  substance 
of  all  the  28  grounds  of  demurrer  are  em- 
bodied in  these  which  sufficiently  present  the 
questions  which  have  been  argued  before  as. 

[1]  It  is  the  plaintiff's  duty  by  statute  to 
support  its  paupers.  Where  a  town  has  pro- 
vided support  for  one  of  its  inhabitants  as 
a  pauper,  it  may  recover  the  amount  so  pro- 
vided if  the  person  so  supported  is  found  to 
have  property.  Gen.  St  f  2480.  The  ^select- 
men of  a  town  may  prevent  an  improvident 
and  spendthrift  inhabitant  from  becoming  a 
charge  upon  the  town  by  appointing  some  per- 
son to  be  his  overseer  to  advise  and  order  him 
in  the  management  of  his  estate.  Gen.  St  { 
1833.  It  may  also  avoid  becoming  chargeable 
for  the  support  of  those  persons  who  are  in 
fact  needy,  but  who  have  retatives  within 
certain  degrees .  of  kinship  able  to  support 
them,  by  complaint  to  the  superior  court  un- 
der section  2499  of  the  statutes.  In  a  sim- 
ilar way,  under  section  2500  of  the  statutes, 
it  may  avoid  the  support  of  a  needy  widow 
the  heirs  of  whose  husband  have  estate  in- 
herited from  him  sufficient  to  famish  sadi 
support.  The  last  two  of  these  sections 
place  upon  relatives  and  heirs  the  obligation 
to  support  the  poor  therein  mentioned,  and 
give  towns  the  power  to  enforce  the  obliga- 
tion, and  thus  themselves  escape  the  doty  of 
supporting  those  persons.  The  first  provides 
for  a  recovery  for  support  furnished  where 
a  town  has  been  imposed  upon;  and  the  sec- 
ond provides  a  means  for  preventing  an  im- 
provident person  from  becoming  a  charge  up- 
on the  town.  There  is  no  statute  giving  a 
town  a  lien  upon  the  property  of  its  inhabit- 
ants who  are  liable  to  become  paapen  or 
any  authority  to  prevent  conveyances  of 
their  property  by  such  persons  other  than 
that  above  mentioned,  and  none  to  compel  a 
reconveyance  after  a  conv^ance  has  been 
made.  The  plaintiff  therefore  stands  like 
any  other  party  seeking  to  set  aside  a  con- 
veyance. 

It  is  not  claimed  that  at  the  time  the  con- 
veyances were  made  Thomas  was  mentally 
incapable  of  fully  understanding  the  nature 
of  his  acts,  or  that  any  undue  influence  was 
exercised  over  him  to  secure  the  conveyances. 
The  plaintiff  In  the  brief  which  has  beeo 
filed  in  its  behalf  says:  "While  It  is  alleged 
that  he  made  the  conveyances  In  question  by 
reason  of  mental  weakness,  it  may  have  been 
a  weakness  that  manifested  itself,  not  in  a 
general  incapacity,  but  in  a  purpose  to 
wound  the  feelings  of  his  wife  by  subjecting 
her  to  the  humiliation  of  becoming  a  town 
pauper — a  weakness  manifesting  itself  chief- 
ly in  a  spiteful,  revengeful  disposition,''  and 
that  "it  is  exceedingly  doubtful"  it  a  pro- 
ceeding to  put  him  under  a  conservator 
would  have  been  successfuL  The  dalm  is 
that  the  conveyances  are  as  to  the  plaintiff 
fraudulent  and  void.  The  conveyances  were 
voluntary,  and  It  does  not  appear  that  at 
the  time  they  were  made  Thomas  was  in- 
debted  to   the   plaintiff    or   ary   one   else. 


Digitized  by 


Google 


ConoJ 


TINaiEB  ▼.  WOODRUFV 


967 


There  Is  no  presainption  that  a  voluntary 
conveyance  made  by  a  person  who  owes  no 
one  anything  is  made  with  the  Intent  to  de- 
fraud subsequent  creditors,  or  to  avoid  any 
debt  or  duty  which  the  maker  may  there- 
after owe  to  them.  The  complaint  contains 
no  direct  allegation  that  there  was  fraud  in 
the  transaction.  It  Is  claimed  that  fraud  is 
sufficiently  alleged,  because,  upon  the  facts 
stated  in  the  complaint,  Thomas  must  be 
presumed  to  have  Intended  the  natural  con- 
seQuences  which  would  result  from  the  con- 
veyances, and  that  one  of  them  was  to  Im- 
pose upon  the  town  the  burden  of  supporting 
him  and  his  wife  as  paupers.  Assuming, 
without  deciding,  this  to  be  so,  we  think 
that  the  plaintiff  is  not  entitled  to  pursue 
this  action.  It  does  not  clearly  appear  that 
at  the  time  the  action  was  commenced  the 
town  had  actually  paid  anything  toward  the 
support  of  Joanna,  the  wife. 

[2]  Assuming  that  it  had,  and  also  tliat 
this  fact  made  it  a  creditor  of  Thomas,  there 
was  no  occasion  for  prosecuting  this  suit. 
If  the  conveyances  were  fraudulent  as  to  the 
town,  it  could  attach  the  property  the  same 
as  it  could  had  the  conveyances  not  been 
made,  and  thus  secure  its  debt  This  would 
be  its  proper  procedure.  Owai  v.  Dixon,  17 
Conn.  491,  498;  Blrdsey  ▼.  Insurance  Co.,  26 
Conn.  165,  171;  Easterly  v.  Keney,  36  Conn. 
18,  23;  Ullrich  v.  UUrich,  68  Conn.  580,  587, 
37  AO.  393. 

[3]  But  if  the  plaintifC  is  not  a  creditor  of 
Thomas,  it  can  proceed  under  the  statute  to 
which  reference  has  been  made.  Under  sec- 
tion 2499  of  the  General  Statutes,  when  any 
person  Iiaving  a  husband,  father,  or  mother, 
grandfather,  or  grandmother,  children,  or 
grandchildren  who  are  able  to  support  her 
becomes  poor  and  unable  to  support  herself, 
if  her  husband  or  other  relative  neglects  to 
support  her,  the  selectmen  of  the  town  or 
such  wife  may  bring  a  complaint  against 
such  husband  or  relative,  and  obtain  an  or- 
der that  he  contribute  to  her  support  from 
the  time  the  complaint  is  brought.  In  an  ac- 
tion by  a  wife  against  her  husband  upon  this 
statute,  it  was  held  that  she  was  authorized 
to  attach  his  property  to  secure  the  payments 
which  be  should  be  ordered  to  contribute. 
Cnnningham  v.  Cunningham,  72  Conn.  157, 
159,  44  Atl.  41.  The  town,  proceeding  under 
the  same  statute,  would  have  the  same  au- 
thority. 

[41  The  plaintiff  therefore  in  either  case 
bad  adequate  remedy  at  law  if  the  convey- 
ance was  fraudulent  But  upon  the  facts 
stated  in  the  complaint,  it  does  not  appear 
that  it  was  fraudulent  The  grantor,  so  far 
as  appears,  was  not  then  indebted  to  any 
one  and  had  some  property;  the  furniture 
remaining  after  the  conveyance.  He  bad 
not  become  a  charge  upon  the  town  at  the 
time  this  action  was  brought  It  Is  said 
that  because  the  wife  has  become  a  charge 


upon  the  town.  It  was  the  Intention  and  pur- 
pose in  making  the  conveyance  to  throw  her 
upon  the  town  as  a  pauper.  This  does  not 
follow.  The  purpose  may  have  been  to 
throw  her  upon  her  own  blood  relatives  for 
support  The  fact  that  there  was  a  volun- 
tary conveyance  followed  by  the  wife's  be- 
coming a  charge  upon  the  town  is  not  equiv- 
alent to  an  allegation  tliat  the  conveyance 
was  made  with  the  fraudulent  intent  that 
she  should  become  such  a  cliarge.  Such  an 
allegation  was  necessary. 

In  Ullrich  v.  Ullrich,  supra,  where  the 
question  was  raised,  we  left  It  undecided 
whether  a  husband's  duty  to  support  his 
wife  is  a  debt  or  duty  within  the  protection 
of  our  statute,  or  our  rules  of  common  law, 
against  fraudulent  conveyances.  It  is  un- 
necessary to  consider  that  question  here  as 
we  are  satisfied  for  the  reasons  above  given 
that  the  case  was  correctly  decided  below. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


TINOIBB  T.   WOODRUFF  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
Dec.  19, 1911.) 

1.  WnxB     (f     649*)  — CoNBTRUcnoiTS  — Dis- 

TBIBUTION. 

A  will  gave  testator's  widow,  his  dangbter, 
and  his  granddaughter  Jointly  the  use  of  his 
property  during  tfaeir  respective  lives,  or  as  to 
the  widow,  until  her  remarriage,  the  survivors 
to  tfjie  on  death  of  the  daughter  or  granddaugh- 
ter without  issue  or  on  death  or  remarriage  of 
the  widow,  with  provision  that  on  the  last 
survivor's  death,  the  property  should  be  divided 
among  teatator's  heirs,  and  that  any  issue  ot 
the  daughter  or  grandaanghter  should  have  the 
share  of  the  parent  during  the  life  of  the  last 
survivor.  The  widow  died  without  remarrying 
liefore  the  daughter  died  without  issue,  and  the 
granddaughter  and  her  issue  survive.  Held, 
that  the  granddaughter  takes  the  entire  income 
during  her  life,  and  that  distribution  of  the 
principal  should  occur  at  her  death  among  those 
who  are  then  testator'b  legal  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  7184;   Dec.  Dig.  t  649.*] 

2.  Pbbpbtuitim  (1 4*)— CojoioN-IiAw  Rule- 
Operation. 

The  common-law  rule  against  perpetuities 
does  not  forbid  a  devise  to  one's  legal  neirs  ef- 
fective upon  a  life  tenant's  death,  though  one 
or  more  of  the  heirs  be  bom  alter  testator's 
death. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  S|  4-44;  Dec.  Dig.  {  4.*] 

Reservation  from  Superior  Conrt  Tolland 
County;  Milton  A.  Shumway,  Judge. 

Action  by  Lyman  T.  Tingler,  trustee, 
against  Etta  L.  Waster  Woodruff  and  oth- 
ers.   On  reservation.    Decree  directed. 

Lyman  T.  Tingler,  pro  se.  Thomas  F. 
Noone,  for  Etta  L.  Webster  Woodruff.  John 
E.  Fisk,  for  Viola  Webster  Woodruff  and 
others.  Charles  Phelps,  for  William  F.  Fay 
and  others. 
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WHEELER,  J.  [1]  The  testator,  Lorenzo 
Webster,  died  Marcb  13,  1002,  leaving  a 
will  which  was  admitted  to  probate  March 
19,  1902,  the  second  clause  of  which  is  as 
follows:  "I  give,  in  manner  as  hereinafter 
provided,  to  my  wife,  Jerusha  C.  Webster; 
to  my  daughter  Nellie  L.  Webster,  and  to  uiy 
granddaughter,  Etta  L.  Webster,  the  use, 
proceeds  and  benefit  of  all  my  property  of 
every  description  and  wheresoever  situated, 
during  the  natural  life  of  my  said  daughter 
and  grand-daughter  and  during  the  life  of 
luy  wife  and  so  long  as  she  shall  remain  my 
n-ldow,  and  upon  the  decease  or  remarriage 
of  my  said  wife,  and  upon  the  decease  with- 
out issue  of  my  said  daughter  or  granddaugh- 
ter, I  give  their  share  or  portion  respective- 
ly to  the  survivor  or  survivors  of  them. 
And  upon  the  decease  of  the  last  survivor  I 
will  and  direct  that  all  my  property  be  di- 
vided among  my  legal  heirs  according  to 
the  law  for  the  distribution  of  Intestate  es- 
tate in  this  State.  And  in  the  event  my  said 
daughter  or  grand-daughter  shall  have  issue 
such  issue  shall  have  the  share  of  the  parent 
during  the  life  of  the  last  survivor.  It  is 
my  will  and  I  authorize  and  direct  my  execu- 
tor, soon  as  practicable  after  my  decease,  to 
sell  all  my  property,  at  public  or  private  sale 
as  be  shall  deem  most  advisable,  and  deposit 
the  avails  in  some  savings  banks  or  savings 
institutions  In  this  State  or  in  Massachusetts, 
of  good  repute,  and  collect,  receive  and  pay 
over,  as  often  as  once  a  quarter,  the  interest 
and  dividends  of  such  avails  to  my  wife, 
daughter  and  grand-daughter,  and  to  their 
Issue  if  any,  in  the  proportion  and  according 
as  I  have  hereinbefore  given  to  them — my 
executor  retaining  from  such  interest  and 
dividends  a  reasonable  comiiensatlon  for  his 
services."  The  widow  Jerusha  C.  Webster 
died  intestate  August  12,  1902,  without  hav- 
ing remarried,  leaving  as  her  sole  heir  and 
next  of  kin  said  Nellie  L.  Webster  to  whom 
all  of  her  property  was 'duly  distributed.  The 
daughter  Nellie  married  October  22,  1902, 
and  died  June  13,  1907,  without  issue  and 
leaving  a  will.  Her  estate  was  duly  settled 
and  distribution  made.  No  interest  In  the 
estate  of  Lorenzo  Webster  was  inventoried 
as  a  part  of  the  estate  of  said  Jerusha  Web- 
ster or  said  Nellie  L.  Webster.  The  grand- 
daughter Etta  L.  Webster  was  married  Au- 
gust 19,  1890,  and  has  three  children  living. 

The  trustee  named  In  said  will  was  suc- 
ceeded by  the  plaintiff  on  September  27,  1901, 
who  asks  the  advice  of  the  court  upon  these 
questions: 

(1)  When  should  said  trust  estate  held  by 
the  plaintiff  as  trustee  be  distributed,  and 
to  whom? 

(2)  Who  is  entitled  to  the  Income  of  said 
trust  estate  pending  such  distribution,  and 
In  what  proportions? 

The  testator  gives  to  his  wife  while  she 
remains  his  widow,  to  his  daughter  Nellie 
and  his  granddaughter  Etta,  jointly,  the 
use  of  all  hl8  proi)erty.    Ui)o&  the  decease 


or  remarriage  of  his  wife,  and  the  decease 
without  Issue  of  the  daughter  or  granddaosh- 
ter,  he  gives  their  share  to  the  survivor  or 
survivors  of  them.  Upon  the  death  of  tbe 
wife  without  having  remarried  her  sbare 
which  was  the  life  use  of  one  third  of  the 
property  went  to  the  survivors,  the  daug:bter 
Nellie  and  the  granddaughter  Etta.  Upon 
the  death  of  Nellie  without  issue,  her  share 
which  was  then  the  life  use  of  one-half  of 
the  property  went  to  the  last  survivor.  Etta, 
unless  the  subsequent  provision,  "And  in  tbe 
event  my  said  daughter  or  granddaughter 
shall  have  issue  such  issue  shall  have  tbe 
share  of  the  parent  during  tbe  life  of  tbe 
last  survivor,"  gave  to  the  issue  of  Etta  ei- 
ther the  income  of  this  property  after  tbe 
death  of  Nellie,  as  the  issue  claim,  or  gave 
the  fee  of  the  entire  trust  fund  to  those  per- 
sons who  were  the  legal  heirs  of  the  testa- 
tor at  his  death,  as  the  devisees  of  Nellie 
claim.  The  several  provisions  of  the  will 
show  that  the'  testator  Intended  that  bis 
property — income  and  principal — should  be 
enjoyed  by  those  of  his  own  blood.  £>]uaU- 
ty  In  the  distribution  of  tbe  Income  between 
the  wife,  daughter,  and  granddaughter  was 
a  main  purpose  of  the  will.  The  share  of 
each  upon  death  went  to  the  survivor;  the 
last  survivor  taking  the  entire  income,  un- 
less daughter  or  granddaughter  left  Issue. 
At  the  death  of  tbe  testator  two  children  of 
Etta  were  living,  one  bom  some  six  years 
before  his  death.  It  would  be  most  unnatu- 
ral that  his  great  grandchildren  sbonla  be 
preferred  to  his  granddaughter  with  whom 
the  testator  w^as  on  such  cordial  terms  that 
he  in  his  will  contemplated  and  provided  for 
her  possible  ownership  of  all  bis-  property. 
To  bold  that,  as  soon  as  the  issue  spring 
into  being,  they  take  the  income  enjoyed  by 
their  parent,  would  strip  the  parent  of  tbe 
use  of  the  property,  and  deprive  her  of  its 
use  in  the  care  and  nurture  of  her  children. 
A  construction  inviting  consequences  so  harsh 
and  unnatural  ought  not  to  be  adopted  up- 
on language  susceptible  of  other  reasonable 
construction,  especially  when  that  constmc- 
tlon  will  effectuate  the  testator's  intent.  At 
the  time  the  granddaughter  Is  stripped  of 
her  share  of  the  Income  tbe  widow  and 
daughter  may  be  alive  and  enjoying  their 
share  of  tbe  income,  or,  at  tbe  time  tbe 
daughter's  share  is  taken  by  her  Issue,  the 
widow  and  granddaughter  may  be  alive  and 
enjoying  their  share  of  tbe  income. 

The  only  ground  for  questioning  tbe  con- 
struction of  this  clause,  "and  in  tbe  event 
my  said  daughter  or  granddaughter  sh.<tll 
have  issue  such  issue  shall  have  tbe  share 
of  the  parent  during  the  life  of  the  last  sur- 
vivor," is  that  It  is  separated  by  a  sentence 
from  its  proper  context  It  should  have  fol- 
lowed the  clause,  "and .  upon  the  decease 
without  issue  of  my  said  daughter  or  grar.d- 
dnughter,  I  give  their  share  or  portion  re- 
spectively to  the  survivor  or  survivors  of 
them."     Bad  Its  poslUon  been  this,  no  one 
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would  controvert  that  tlie  gift  to  tbe  Issue 
was  limited  by  the  decease  of  tbe  parent. 
The  words  "upon  the  decease"  would  have 
qualified  each  sentence.  The  fact  that  an- 
other sentence  intervenes  does  not  change 
the  necessary  construction.  They  are  parts 
of  the  same  subject  of  disposition;  the  one 
relating  to  the  disposition  if  the  daughter 
or  granddaughter  die  without  Issue;  the  oth- 
er, if  they  die  with  Issue.  We  think  the 
testator  Intended  the  granddaughter  Etta  to 
take  the  entire  income  during  her  life.  The 
share  or  portion  given  tbe  daughter  or  grand- 
daughter In  the  event  of  their  having  issue 
is  tbe  sbare  of  tbe  parent,  and  this,  is  confin- 
ed to  the  enjoyment  of  the  income  to  the 
death  of  the  last  survivor  as  we  have  seen, 
and  cannot  have  been  Intended  to  Include  the 
principal.  Confirmation  of  this  view  Is  found 
In  tbe  gift  of  all  the  property  to  his  legal 
heirs  "upon  tbe  decease  of  the  last  survivor." 
The  corpus  of  the  fund  Is  thus  preserved 
Intact  until  the  time  appointed  for  distribu- 
tion, which  Is  expressly  stated  to  be  "upon 
tbe  death  of  tbe  last  survivor."  Whether  Is- 
sue be  bom  or  not,  the  division  of  the  prin- 
cipal Is  to  take  place  upon  the  decease  of  the 
last  survivor  and  among  the  legal  heirs  of 
tbe  testator.  The  legal  heirs  take  at  the 
death  of  tbe  last  survivor  rather  than  at  tbe 
death  of  the  testator.  The  language  of  tbe 
will  compels  this  construction,  and  any  other 
construction  would  defeat  tbe  main  purpose 
of  the  testator  to  benefit  by  his  bounty  his 
own  blood  to  tbe  exclusion  of  strangers,  and 
to  hold  tbe  principal  of  the  fund  Intact  imtU 
that  time.  If  tbe  heirs  existing  at  tbe  de- 
cease of  the  testator  took  on  tbe  death  of 
tbe  last  survivor,  a  large  share  of  this  estate 
would  go  to  strangers  to  the  testator's  blood 
through  Nellie's  disposition  of  her  estate,  for 
she  would  have  been  an  heir  at  this  time.' 
"If  a  class  of  takers  Is  not  clearly  Identified, 
kindred  of  blood  are  properly  favored  over 
kindred  by  affinity."  Bchouler  on  WUls  (2d 
Kd.)  I  26. 

[2]  The  statute  of  ];>erpetulties  was  repeal- 
ed prior  to  tbe  death  of  tbe  testator,  and  the 
common-law  rule  against  perpetuities  does 
not  forbid  a  devise  to  one's  legal  heirs  to 
take  eCTect  upon  tbe  death  of  a  life  tenant, 
even  though  one  or  more  of  tbe  heirs  be  born 
subsequent  to  the  death  of  the  testator.  Hea- 
ly  et  al.,  Ex'rs,  v.  Healy  et  al.,  70  Conn.  467, 
471,  39  Atl.  703. 

A  final  question  remains.  Who  will  be  the 
legal  heirs  on  the  decease  of  tbe  last  sur- 
vivor, Etta?  Tbe  words  "legal  heirs"  will  be 
treated  as  words  of  limitation  rather  than 
of  porcbase.  Tbe  wife,  daughter,  and  grand- 
daughter are  given  a  life  use  merely.  Tbe 
principal  Is  not  divisible  until  tbe  death  of 
the  last  survivor.  Very  clearly  they  were  In- 
tended to  be  excluded  from  participation  In 
tbe  principal.    Tbe  testator  intended  tbe  di- 


vision to  be  made  among  those  who  were 
his  heirs  on  tbe  decease  of  the  last  survivor. 
This  construction  satisfies  his  language,  and 
Is  tbe  only  construction  permissible,  for  it  is 
tbe  only  one  which  will  carry  out  the  purpose 
and  plan  of  bis  will.  This  construction  is 
the  practical  construction  placed  upon  the 
will  by  tbe  parties  In  Interest  as  we  find  Nel- 
lie, the  administratrix  of  Jerusha's  estate, 
and  tbe  administrator  of  Nellie's  estate  omit- 
ted all  Interest  in  the  estate  of  Lorenzo  Web- 
ster from  their  respective  inventories. 

Tbe  superior  court  Is  advised  that  Etta  L. 
Webster  Woodruff  Is  entitled  to  tbe  whole 
of  tbe  income  of  said  trust  estate  pending  its 
distribution;  that  said  trust  estate  should  be 
distributed  upon  the  death  of  said  Etta  L. 
Webster  Woodruft  among  the  legal  heirs  of 
Lorenzo  Webster  to  be  ascertained  as  of  the 
date  of  death  of  the  said  Etta  L.  Webster 
Woodruff,  and  to  be  distributed  among  said 
heirs  according  to  the  law  for  the  distribu- 
tion of  Intestate  estate  In  this  state  tben  ex- 
isting. 


McKIEiRNAN  v.  LEIIMATE^. 

(Supreme  Court  of  Errors  of  Connecticut. 
D«c.  19,  1911.) 

1.  Mastek  Ann  Servant  (I  302*)— IwjtniT  to 
Thibd  Pebson— NeoliOENce  of  Servant— 
Acts  in  Scope  ok  Employment. 

A  chauffeur,  who,  having  tasen  his  employ- 
er to  the  theater,  aad  been  told  to  be  back  there 
at  a  certain  time,  and  tben  been  loaned  money 
by  the  employer  for  a  hair  cut,  ran  into  a  per- 
son, when,  after  going  the  round  of  tbe  barber 
shops,  to  find  a  barber  at  leisure,  he  was  re- 
turning to  the  theater,  was  then  acting  witbia 
tbe  scope  of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ,S§  1217-1229;  Dec.  Dig.  { 
302.*] 

2.  New  Trial  ({  70*)— Verdict  Contbart  to 
Evidence. 

Tbe  question  of  contributory  negligence  is 
generally  one  of  fact;  and  a  verdict  in  a  case 
involving  snch  question  should  not  be  set  aside 
where  there  was  evidence  on  which  they  might 
have  reasonably  reached  their  conclusion. 

[Ed.  Note. — ]i\>r  other  cases,  see  New  Trial, 
Cent  Dig.  S|  142,  143;  Dec.  Dig.  §  70.*] 

3.  Death  (|  99*)— Excessive  Dauaoes. 

Under  the  statute  (Gen.  St.  1902,  |  1094) 
providing  that  for  death  caused  by  negligence 
there  may  be  recovered  just  damages,  not  ex- 
ceeding ^,000,  such  amount  is  not  to  l>e  treat- 
ed as  the  maximum  value  of  a  human  life,  but 
the  amount,  within  such  limit,  which  may  be 
awarded  for  a  death,  is  practically  in  tbe  prov- 
ince of  the  Jury,  and  their  verdict  should  not  be 
set  aside  as  excessive,  unless  clearly  indicating 
they  had  mistaken  the  rules  of  law  by  which 
the  damages  were  to  be  measured,  or  Justifying 
the  suspicion  of  corruption,  prejudice,  or  par- 
tiality. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
DSg.  H  125-130;  Dec.  Dig.  $  99.*] 

4.  New  Tbiai,  (§  31*)— Miscokduct  of  Codn- 
sEi^-TiME  TO  Object. 

A  party  knowing  of  misconduct  of  the  ad- 
versary^ counsel  calculated  to  arouse  the  jury's 
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Bympathies,  not  baTinir  complained  thereof  till 
after  verdict,  should  not  then  be  heard  to  do  so. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  46;    Dec.  Dig.  g  31.*1 
6.  Afpkal  ahd  S>rbos  (S  978*)— Rkview— Db- 

niAL  OF  Nbw  Tbiai.. 

The  trial  court,  with  an  opportunity  to 
fully  appreciate  the  probable  effect  on  the  jury 
of  the  remarks  of  plaintiff's  counsel  in  argu- 
ment, in  an  action  for  death,  that  the  amount 
which  may  be  recovered  in  such  an  action  is  too 
small,  that  in  a  recent  campaign  the  platforms 
of  both  parties  were  for  removal  of  the  limit, 
that  counsel  for  defendant  had  from  the  plat- 
form urged  such  removal,  and  that  in  some  ju- 
risdictions verdicts  as  high  as  $40,000  had  been 
rendered  in  such  cases,  having  denied  a  new 
trial  on  account  thereof,  its  action  cannot  be 
said  to  be  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  S§  S866-3870;  Dec.  Dig.  S 
978.*] 

Appeal  from  Superior  Court,  Fairfield 
County;  Milton  A.  Shumway,  Judge. 

Action  by  James  H.  McKlernan,  adminis- 
trator, against  Louis  A.  Lehmaler  for  neg- 
ligent kllUng  of  plaintiff's  Intestate.  There 
was  a  verdict  and  Judgment  for  plaintiff  for 
$5,000,  and  from  tlie  denial  of  a  motion  to 
set  aside  the  verdict  as  against  tbe  evidence 
defendant  appeals.    Affirmed. 

John  H.  Light,  for  appellant  Hurlbutt  & 
Davis,  for  appellee. 

RORABACK,  J.  From  the  evidence  it  ap- 
pears that  there  was  no  substantial  contro- 
versy as  to  the  following  state  of  facts:  The 
plaintiff's  Intestate,  George  P.  Seller,  about 
8:45  In  the  evening  of  August  6,  1910, 
was  run  over  and  instantly  killed  by  an 
automobile  owned  by  the  defendant  and  oper- 
ated by  his  chauffeur,  Charles  Shatzer.  At 
that  time  Shatzer  was  running  the  automobile 
from  Norwalk  to  South  Norwalk  in  a  dark 
place  in  the  highway,  which  was  about  56 
feet  wide.  That  on  the  night  of  the  accident 
Shatzer  had  driven  the  defendant  and  a 
friend  from  the  defendant's  home  in  Nor- 
walk to  Hoyt's  Theater  in  South  Norwalk, 
reactting  the  theater  about  8  o'clock.  That 
Seller  when  be  was  killed  was  28  years  of 
age,  perfectly  healthy,  and  earning  $18  per 
week.  The  defendant  claims  that  the  supe- 
rior court  erred  In  overruling  bis  motion  to 
set  aside  the  verdict  because  the  evidence 
showed  that  Charles  Shatzer  at  the  time  of 
the  accident  was  on  an  errand  of  his  own, 
and  was  not  in  the  execution  of  the  defend- 
ant's business;  that  the  deceased  at  the  time 
of  the  accident  was  guilty  of  contributory 
negligence;  that  the  verdict  was  excessive; 
and  that  ttie  ctiaracter  of  the  argument  made 
to  the  Jury  by  counsel  for  the  plaintiff  Im- 
properly Influenced  their  verdict. 

[1]  There  was  evidence  for  the  considera- 
tion of  the  jury  from  which  they  might  fairly 
have  found  that  Shatzer  was  the  defendant's 
chauffeur,  and  on  the  night  of  the  accident 
he  brought  the  defendant  from  his  home  in 


upper  Norwalk,  a  distance  of  about  2^ 
miles,  to  a  theater  in  South  Norwalk.  The 
business  centers  of  the  two  cities  are  a  mCe 
and  one-half  apart  When  the  defendant 
alighted,  he  told  the  chauffeur  to  be  at  the 
theater  at  9:30.  The  chauffeur  then  asked 
his  employer  to  loan  him  a  quarter  with 
which  to  have  his  hair  cut  and  be  did  eo. 
The  chauffeur  then  visited  two  or  three 
barber  shops  in  South  Norwalk,  and,  find- 
ing them  crowded,  he  took  his  master's  car 
and  rode  to  the  city  of  Norwalk,  and  found 
the  shops  there  also  crowded.  He  then 
started  to  drive  back  to  the  theater  la  South 
Norwalk,  where  he  was  going  to  wait  for 
the  defendant  as  he  had  been  Instructed. 
While  ou  bis  way  back  to  the  theater  to 
get  the  defendant  the  car  struck  and  klUed 
Seller.  It  Is  conceded  that  the  relation  of 
master  and  servant  existed  between  the  de- 
fendant and  Shatzer;  and,  this  being  estab- 
lished, the  question  arises  whether  at  the 
time  Seller  was  struck  by  the  automobile  and 
killed  the  servant  was  acting  within  the 
scope  of  his  employment 

The  general  rule  upon  this  subject  is  well 
stated  in  Stone  v.  Hills,  45  Conn.  44,  47,  29 
Am.  Rep.  635,  as  follows:  "For  all  acts  by  a 
servant  In  obedience  to  the  express  orders 
or  directions  of  the  master,  or  in  the  execu- 
tion of  the  master's  business,  within  the 
scope  of  his  employment  and  for  the  acts  in 
any  sense  warranted  by  the  express  or  im- 
plied authority  conferred  upon  him,  consid- 
ering the  nature  of  the  services  required, 
the  instructions  given,  and  the  circumstances 
under  which  the  act  Is  done,  the  master  is 
responsible;  for  acts  which  are  not  nnd^ 
these  conditions  the  servant  alone  is  respon- 
sible." This  court  held  that:  "If  the  serv- 
ant in  going  extra  viam  is  really  engaged  In 
the  execution  of  the  master's  business  within 
the  scope  of  his  employment  it  is  immaterial 
that  he  joined  with  this  some  private  busi- 
ness or  purpose  of  his  own.  While  the  rule 
of  such  liability  may  be  easUy  comprehend- 
ed, its  application  to  the  varying  facts  is 
often  difficult  The  ultimate  Inquiry  usually 
resolves  itself  into  one  of  fact  under  the  par- 
ticular circumstances  of  each  case."  Rit- 
chie T.  Waller,  63  Conn.  155,  160,  163.  28 
Atl.  29,  31  (27  K  R.  A.  161,  38  Am.  St  R^ 
361).  Other  cases  similar  in  their  nature  and 
circumstances  are  of  service  In  ascertaining 
what  conditions  are  within  or  without  the 
rule  of  liability.  In  Loomis  v.  Hollister,  73 
Conn.  718,  55  Atl.  561,  the  master  was  held 
liable,  although  the  servant  made  a  detour 
with  the  defendant's  team  of  about  one-half 
a  mile  out  of  the  direct  course  of  his  em- 
ployer's business  for  the  purpose  of  passing 
the  post  office  where  he  stopped  to  get  a 
newspaper  for  himself.  While  the  servant 
was  in  the  post  office,  the  defendant's  horses 
in  his  care,  which  he  left  unhitched,  started 
for  home,  ran  against  the  wagon  of  the  platD- 
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tiff,  and  BO  caused  the  Injury  complained  of. 
In  Cblcago  Consol.  Bottling  Ca  v.  McGlnnls, 
86  111.  App.  38,  the  master  was  held  liable 
for  injuries  inflicted  by  the  driver  of  his 
vragon,  though  the  driver  had  temporarily 
departed  from  his  employer's  service, .  and 
bad  deviated  from  the  direct  route  over 
which  his  duty  required  him  to  pass  to  call 
on  his  wife,  and  the  accident  occurred  after 
the  completiion  of  this  personal  mission,  at  a 
time  when  the  servant  had  again  assumed 
control  of  his  master's  vehicle,  but  before  he 
had  actually  again  performed  any  act  in  his 
master's  service.  In  Sleath  v.  Wilson,  9 
C.  ft  P.  007,  88  R  C.  L.  249,  where  a  mas- 
ter directed  his  servant  to  take  his  carriage 
to  a  livery  stable,  and  the  servant,  instead 
of  going  directly  to  the  stable,  started  off 
to  deliver  a  package  of  his  own,  and  In  re- 
timing to  the  stable  after  the  delivery  of 
such  package  Injured  a  pedestrian  through 
his  negligent  driving,  it  was  held  that  the 
master  was  liable. 

In  the  case  before  us  the  servant  with  the 
knowledge  and  consent  of  his  master  left  him 
with  bis  motor  vehicle  to  engage  in  a  matter 
personal  to  the  servant  for  a  limited  period. 
The  services  of  the  day  In  which  the  servant 
was  engaged  had  not  been  completed  when 
the  accident  happened.  He  was  not  then 
wholly  at  liberty  from  his  master's  engage- 
ment and  pursuing  his  own  business  exclu- 
sively. If  the  Injury  had  been  Inflicted  while 
Sbatzer  was  going  from  barber  shop  td  bar- 
ber shop  In  Norwalk  and  South  Norwalk,  the 
question  would  have  been  different.  But  we 
do  not  deem  It  necessary  to  express  any  opin- 
ion upon  this  phase  of  the  case,  because  the 
accident  occurred  when  the  privfite  business 
of  Sbatzer  had  been  completed,  and  he  was 
operating  the  defendant's  automobile  back 
over  the  road  which  he  had  previously  trav- 
eled, for  the  purpose  of  discharging  the  duty 
for  which  he  was  employed  and  intended  to 
perform.  When  the  automobile  struck  Seller, 
Sbatzer  was  not  engaged  in  any  affair  of  his 
own,  but  was  attending  to  the  business  of  the 
defendant  In  the  scope  of  his  employment. 
As  bearing  on  the  subject,  see  MulveblU  v. 
Bates,  31  Minn.  864,  17  N.  W.  858,  47  Am. 
Rep.  796;  Rabn  v.  Singer  Mfg.  C!o.  (O.  C.) 
26  Fed.  912. 

[2]  The  question  of  contribatory  negligence 
In  most  Instances  is  one  of  fact,  and,  when  a 
case  Involving  this  question  Is  tried  to  the 
Jury,  their  verdict  should  not  be  set  aside, 
when  it  appears  that  there  was  evidence  upon 
which  they  might  have  reasonably  rendered 
their  decision.  Bradbury  v.  South  Norwalk, 
80  Conn.  296,  300,  68  AU.  321.  An  examina- 
tion of  the  record  shows  that  from  the  tes- 
timony given  as  to  the  care  ezerdsed  by 
Seller  at  the  time  he  was  Injured  the  Jury 
might  have  reasonably  found  that  in  the 
evening  of  August  6,  1910,  Shatzer  was  oper- 
ating the  defendant's  automobile,  with  the 
lamps  lighted,  along  one  of  the  principal 


streets  in  Norwalk  In  a  dark  place,  and  at 
an  excessive  rate  of  speed;  that.  Just  before 
the  automobile  reached  Seller,  It  was  operat- 
ed so  that  It  was  running  In  a  zigzag  course, 
and  in  such  a  manner  as  to  confuse  Seller, 
toward  whom  the  car  was  going.  No  signal 
of  Its  approach  had  been  given  to  SeUer,  who 
was  on  the  street  with  a  lantern,  apparently 
attempting  to  find  a  knife  which  he  had  lost. 
From  the  facts  Just  stated,  and  other  circum- 
stances in  evidence,  the  question  whether  the 
deceased  was  in  the  exercise  of  reasonable 
care  when  be  was  injured  was  properly  de- 
cided by  the  Jury. 

[8]  The  Jury  rendered  a  verdict  for  the 
plaintiff  to  recover  $5,000  as  damages  for  the 
death  of  a  young  man  of  28  years  of  age,  of 
good  habits,  who  was  In  perfect  health,  and 
earning  $18  a  week.  Our  statute  In  force 
when  this  action  was  commenced  relating  to 
the  limit  of  damages  in  actions  for  causing 
death  provided  that  "the  executor  or  admin- 
istrator of  any  person  whose  death  shall  have 
been  caused  by  negligence  may  recover  of 
the  party  legally  in  fault  Just  damages,  not 
exceeding  $5,000."  Gen.  St  1902,  |  1094.  It 
does  not  necessarily  follow  that,  because  the 
Legislature  fixed  the  sum  of  $5,000  as  the 
largest  sum  that  could  be  awarded  In  this 
class  of  cases,  this  amount  should  be  treated 
as  the  maximum  value  of  a  human  life.  It 
■is  stated  In  Broughel,  Adm'r,  v.  So.  New 
England  Tel.  Co.,  73  Conn.  614,  619,  48  Atl. 
751,  84  Am.  St  Rep.  176,  that  the  statute 
upon  this  subject  does  not  in  terms  at  least 
furnish  any  guide  In  this  matter.  It  merely 
provides  that  the  wrongdoer  in  such  cases 
shall  pay  "Just  damages,"  not  exceeding  $5,- 
000.  A  general  rule  upon  this  subject  sup- 
ported by  the  authorities  of  this  state  Is  that 
the  question  as  to  the  amount  of  damages 
which  can  be  recovered  In  actions  for  death 
caused  by  negligence  is  one  practically  within 
the  province  of  the  Jury,  and  their  verdict 
will  not  be  set  aside  as  excessive  unless  it 
Is  so  large  as  to  Indicate  that  manifest  Injus- 
tice has  been  done,  and  the  wrong  Is  so  plain 
as  clearly  to  denote  tbat  the  Jury  have  mis- 
taken the  rules  of  law  by  which  the  damages 
In  the  particular  case  were  to  be  measured, 
dr  to  Justify  the  suspicion  that  it  was  the 
result  of  corruption,  prejudice,  or  partiality. 
This  Is  not  such  a  case.  McCann  v.  McOulre, 
83  Conn.  445,  447,  76  AU.  1003. 

[4,51  The  defendant  complains  because 
the  plalntlfTs  counsel  In  the  course  of  his  ar- 
gument to  the  Jury  stated  that:  "The  Judg- 
ment that  may  be  recovered  in  actions  of 
this  kind  Is  too  small.  In  the  recent  cam- 
paign both  parties  In  their  platforms  pledged 
themselves  to  remove  the  limit  in  these  cases. 
Many  of  you  have  heard  my  friend  (referring  . 
to  counsel  for  the  defendant)  urge  from  the 
platform  the  removal  of  the  statutory  limita- 
tion in  accident  cases  resulting  in  death.  In 
some  Jurisdictions  vei^dlcts  as  high  as  $30,- 
000  and  $40,000  have  been  rendered  in  cases 
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of  this  character."  These  remarks  were  un- 
fair and  should  not  have  been  made,  but  It 
does  not  necessarily  follow  that  a  new  trial 
should  be  granted  on  that  account.  The  de- 
fendant was  entitled  to  an  objection  and  ex- 
ception to  these  unwarranted  statements. 
But  the  record  discloses  that  no  objection 
was  made  because  of  this  Improper  language 
to  the  trial  court  until  after  the  verdict  was 
rendered.  A  party  who  has  full  knowledge 
of  improper  conduct  by  his  adversary's  at- 
torney which  is  calculated  to  arouse  the 
sympathies  or  friendly  feelings  of  the  Jury 
should  not  remain  silent  and  speculate  on  the 
chances  of  a  favorable  verdict,  and  afterward 
be  heard  to  complain  when  the  verdict  is  un- 
satisfactory. Case,.  Adm'r,  v.  Clark,  83  Conn. 
183,  70  Atl.  518;  Jennie  James'  Appeal  from 
Probate,  83  Conn.  702,  78  Atl.  420.  "The  con- 
duct of  the  trial  must  necessarily  be  left 
largely  to  the  discretion  of  the  presiding 
Judge,  a  discretion  which  in  its  very  nature 
cannot  be  made  the  subject  of  review  by  this 
court,  except  in  a  clear  case  of  the  abuse  of 
that  discretion."  State  v.  Laudano,  74  Conn. 
638,  51  Atl.  860;  State  v.  Washalesky,  81  Conn. 
22,  70  Atl.  62;  State  v.  Cnbaudo,  83  Conn.  160, 
106,  70  Atl.  42.  The  defendant  contends  that 
these  remarks  were  intended  to  Influence  the 
Jury  to  render  a  verdict  against  him  which 
is  excessive  and  unwarranted  by  the  evi- 
dence. The  trial  court,  with  an  opportunity 
to  fully  appreciate  the  probable  effect  of  these 
statements  np'on  the  jury,  has  found  other- 
wise. We  cannot  say  that  it  was  wrong  In 
so  doing. 

There  is  no  error.    The  other  Judges  con- 
curred. 


In  re  THOMAS. 

(Supreme  Court  of  Rrrors  of  Connecticut. 
Dec.  19,  1911.) 

1.  Appeal  and  Erbob  (§  837*)— Questions 
Reviewable — Immaterial    Questions. 

Where  all  the  facts  are  before  the  Su- 
preme Court,  it  is  unnecessary  to  rule  on  the 
effect  of  a  decision  on  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  S37.»] 

2.  Insane  Persons  (J  65*)— Guabdiansiiip— 
Settlement  of  Claims— Jubisdiction. 

Pub.  Acts  1903,  c.  203,  providing  that  the 
court  of  probate  may,  after  hearing,  authorize 
conservators  to  settle  disputed  claims  for  or 
against  the  estates  represented  by  them,  au- 
thorizes a  conservator  to  compromise  a  dis- 
puted claim  for  or  against  his  ward's  estate. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  {  65.  *J 

3.  Judgment  (J  749*)— Res  Judicata. 

An  application  by  a  conservator  to  the 
court  of  probate  for  authority  to  settle  a  claim 
of  $1,010.74  by  cash  payment  of  $700.74  pre- 
sents the  question  whether  the  compromise  is 
a  reasonable  one  and  for  the  best  interests  of 
the  ward's  estate,  and  a  decision  of  the  court 
that  it  will  approve  of  a  compromise  of  the 
claim  for  $200  settles  nothing,  and  is  conclu- 


sive only  of  the  question  as  to  the  reasonable- 
ness of  the  compromise,  and  is  binding  in  no 
other  respect. 

[Ed.  Note. — For  other  cases,  see  Judement, 
Dec.  Dig.  {  749.*] 

4.  Insane  Pebsors  ({   65*)— Sbttlsmknt  or 
Claims  ^gainst.  Estate. 

Where  an  attorney  of  a  client  involved  in 
litigation  as  to  the  ownership  of  land  agreed  to 
act  for  him  for  compensation  in  land,  and  a 
conservator  of  the  chent  was  subsequent!)'  ap- 
pointed, the  court  on  the  application  of  the 
consen^ator  to  compromise  the  claim  of  the  at- 
torney_  for  a  cash  payment  could  direct  a  pay- 
ment in  cash,  and  not  in  land,  on  finding  tliat 
the  amount  in  cash  was  a  reasonable  allowance, 
and  that  it  was  for  the  best  interest  of  the 
ward  and  his  estate  that  the  settlement  sboald 
be  made. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  I  65.*] 

5.  CoNTBACTs  (J  72*)— CoifSiDERATioK— Fob- 
bearance. 

Forbearance  or  any  promise  to  forbear 
from  doini;  what  one  cannot  legally  do  is  no 
consideration  for  a  compromise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  72.*] 

6.  COMPBOMISB  AND    SETrLEMEIfT    ({   2*) — VA- 
LIDITY. 

Where  a  controversy  is  actual  and  in  good 
faith,  it  is  a  proper  subject-matter  for  a  bind- 
ing settlement,  and  a  settlement  free  from 
fraud,  mistake,  or  undae  influence,  whereby 
there  is  a  surrender  of  a  lawful  claim  in  whole 
or  in  part  on  one  side  in  exchange  for  some- 
thing of  value  on  the  other,  is  binding. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  1-4;  Dec  Dig. 
J  2.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Ralph  Wheeler,  Judge. 

Application  by  Edwin  S  Thomas,  con- 
servator of  the  estate  of  Edward  A.  Spencer, 
for  authority  to  compromise  a  daim.  From 
a  judgment  of  the  superior  court  granting 
the  application  and  reversing  the  action  of 
the  court  of  probate  conditionally  approving 
the  application,  the  party  aggrieved  appeals. 
Attlriued. 

William  B.  Stoddard  and  Robert  C.  Stod- 
dard, for  appellant.  Frank  S.  Bishop  and 
Ueorge  W.  A.  Meyers,  for  appellee. 


ROKABACK,  J.  This  Is  an  application 
by  one  Edwin  S.  Thouias,  conservator  of 
the  estate  of  Bdward  A.  Silencer,  for  author- 
ity to  compromise  and  settle  a  claim  of 
$1,010.74  by  a  cash  payment  of  $700.74.  The 
court  of  probate  for  the  district  of  Milford 
denied  this  application,  but  stated  that  It 
would  up|)rove  of  a  compromise  of  tills  claim 
for  $200.  The  conservator  appealed  to  the 
superior  court  Before  the  reasons  of  appeal 
were  filed  in  the  superior  court,  a  demurrer 
was  Interposed,  which  was  overruled.  The 
parties  then  went  to  trial  In  the  superior 
court  on  issues  raised  upon  the  reasons  of 
appeal,  and  Judgment  was  rendered  as  here- 
inbefore stated.  The  appeal  to  this  court 
assigned  error  in  sustaining  the  demurrer. 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  DIs.  Ker  Ne.  Series  ft  Rep'r  lodexea 
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and  becaiise  Judgment  wan  rendered  upon 
tbe  facts  set  fortli  In  the  finding. 

[1]  With  aU  the  facts  before  us,  it  is  un- 
necessary to  rule  upon  the  effect  of  the  deci- 
sion upon  the  demurrer.  Mechanics'  Bank  v. 
Woodward.  74  Conn.  689,  691,  51  Atl.  1084. 
The  finding  shows  that  prior  to  the  ap- 
pointment of  Mr.  Thomas  as  conservator 
Mr.  Spencer  became  Involved  in  litigation  as 
to  the  ownership  of  a  sandy  beach  on  Long 
Island  Sound  In  the  town  of  MUford.  Spen- 
cer, who  was  entirely  without  means  other 
than  his  land,  the  title  of  which  was  then 
in  controversy,  made  an  oral  agreement  with 
George  E.  Beers,  a  member  of  the  New  Haven 
county  bar,  that,  if  he  would  act  as  his 
counsel,  he  would  p&f  blm  in  land.  Three 
cases  growing  out  of  the  contention  over 
Spencer's  land  reached  this  court,  and  are 
reported,  respectively,  as  Spencer  v.  Mer- 
win,  80  Conn.  830,  68  Atl.  370,  Merwln  ▼. 
Backer,  80  Conn.  338,  08  Atl.  373,  and  Rob- 
erts T.  Merwln,  80  Conn.  347,  68  Atl.  377. 
Beers  appeared  as  cdunsel  for  Spencer  in 
these  cases,  and  at  their  termination  present- 
ed a  claim  for  his  fees  and  disbursements 
therein.  He  also  Included  in  this  bill  a 
claim  for  other  matters  in  which  he  repre- 
sented Spencer.  In  this  connection  the  trial 
court  finds  that  Thomas,  the  conservator. 
In  an  attempt  to  put  an  end  to  the  litigation 
and  expenses  of  Spencer,  stated  to  Beers 
that  he  would  approve  bis  bill  for  the 
amount  of  $700.74  in  cash,  and  this  Beers 
agreed  to  accept,  to  get  Spencer  out  of  his 
trouble  and  Utij^tion;  that  the  amount  of 
this  bill,  $700.74,  payable  in  cash,  is  fair  and 
reasonable;  that  It  is  for  the  best  interest 
of  the  ward  and  his  estate  that  this  amount 
should  be  paid  by  way  of  compromise  and 
settlement  in  accordance  with  the  applica- 
tion of  the  conservator  to  the  court  of  pro- 
bate; that  It  is  tlie  intention  of  Beers  to 
bring  suit  upon  the  original  amount  of  his 
claim  if  a  compromise  is  not  effected;  and 
that  it  is  probable  tliat,  if  such  salt  were 
brought,  he  would  recover  a  larger  sum  than 
the  amount  naoRd  in  the  compromise,  which 
salt  would  involve  farther  expense  to  the  es- 
tate of  Spencer. 

[2]  Chapter  203  of  the  Public  Acts  of  1903 
provides  that  "the  court  of  probate,  after 
public  notice  and  hearing,  may  authorize  ex- 
ecutors, guardians,  conservators,  administra- 
tors and  trustees  in'  insolvency  to  compro- 
mise and  settle  any  doubtful  or  disputed 
claims  or  actions  or  any  appeal  from  pro- 
bate in  favor  of  or  against  the  estates  or 
persons  represented  by  them,  respectively." 
Ttiis  language  is  clear.  Under  this  statute, 
there  is  ample  authority  for  a  conservator 
to  settle  and  compromise  a  disputed  or  doubt- 
ful claim  for  or  against  the  estate  represent- 
ed by  him. 

[3]  There  is  no  merit  in  the  contention  of 
the  town  of  Mllford  tliat  it  appears  on  the 
face  of  the  papers  that  the  conservator  is 


attempting  to  pay  in  the  settlement  of  a 
claim  against  the  estate  he  represents  a 
larger  sum  than  the  court  of  probate  thinks 
is  equitably  and  legally  due.  The  conserva- 
tor under  the  provisions  of  the  public  acts 
above  quoted  presented  his  application  to  the 
court  of  probate  for  the  district  of  Mllford 
for  authority  to  compromise  and  settle  the 
claim  under  consideration  for  the  sum  of 
1700.74.  The  court  of  probate  denied  the 
application,  but  stated  that  it  would  allow 
$200  in  full  settlement  of  this  claim.  This 
application  necessarily  involved  the  question 
whether  the  compromise  suggested  was  a 
reasonable  one,  and  for  the  best  Interests  of 
Spencer's  estate.  It  is  elementary  law  that 
Judgments  are  as  between  parties  and  tbelr 
privies  conclusive  evidence  of  the  facts  di- 
rectly pht  in  Issue  In  the  case  and  determined 
by  such  Judgments,  whenever  the  same  facts 
are  In  question  in  another  suit  But  a  Judg- 
ment Is  coextensive  only  with  the  Issue  upon 
which  It  Is  founded,  and  conclusive  only 
upon  matters  necessarily  Involved  and  in- 
cluded wlthln.that  issue.  Scott  v.  Scott,  83 
Conn.  e?,i.  e.'JS.  639,  78  Atl.  814.  Tbe  state- 
ment of  the  court  of  probate  that  it  would 
approve  of  a  compromise  of  Beers'  claim  for 
$200  settled  nothing,  and  no  legal  inference 
or  conclusion  can  be  drawn  therefrom.  Tbe 
Judgment  rendered  by  the  superior  court  is 
assailed  because  It  api)ear8  by  the  terms  of 
the  compromise  that  payment  is  to  be  made 
to  Mr.  Beers  in  cash,  and  not  in  land. 

[4]  Forbearance  or  a  promise  to  forbear 
from  doing  what  one  cannot  legally  do  Is  no 
consideration  for  a  compromise.  The  agree- 
ment to  receive  payment  in  cash.  Instead  of 
land,  was  not  illegal. 

[5]  It  appears  that  Mr.  Beers  had  fully 
performed  his  undertaking,  and  was  entitled 
to  receive  compensation  for  services  actually 
rendered  and  disbursements  made  In  Spen- 
cer's behalf  for  a  legitimate  purpose.  Tbe 
trial  court  has  found  that  $700.74  in  cash  is 
a  reasonable  sum  to  allow  for  the  payment 
of  this  claim,  and  that  it  was  for  the  best 
Interest  of  Spencer  and  his  estate  that  this 
settlement  should  be  made.  It  Is  also  shown 
that  this  settlement  was  an  attempt  to  avoid 
litigation,  and  tliat  it  was  made  in  good 
faith.  The  law  favors  settlements  of  this 
character.  1  Parsons  on  Contracts  (6th  Ed.) 
p.  438.  Courts  exist  to  furnish  remedies 
where  they  cannot  be  obtained  by  peaceable 
means.  The  policy  of  the  law  is  rather  to 
discourage,  than  to  encourage,  a  resort  to 
litigaUon. 

[6J  If  a  controversy  be  actual  and  in  good 
faith,  it  is  a  proper  subject-matter  for  a 
binding  contract  or  settlement  When  such 
a  settlement  has  been  made  free  from  fraud, 
mistake,  or  undue  Influence,  whereby  there 
Is  a  surrender  of  a  lawful  claim  in  whole 
or  in  part  upon  one  side  in  exctiange  for 
something  of  value  upon  tike  other,  such  an 
agreement  is  as  binding  as  any  that  parties 
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competent  to  contract  can  make.  See  note  4 
to  25  L.  R.  A.  (N.  S.)  287,  288,  and  cases 
there  dtecL 

The  other  reasons  of  appeal  which  were 
argued  In  this  court  need  no  further  discus- 
sion in  Tlew  of  what  we  have  already  stated. 

There  Is  no  error.  In  this  opinion  the 
other  Judges  concurred. 


SALLIES  T.  JOHNSON  et  ax. 

(Supreme  Court  of  Errors  of  Connecticat 
Dec.  19,  1911.) 

1.  Pbaud  (S  12*)— Misrepbeskhtatiows— Ex- 
isiiNO  Facts  ob  Expectations. 

To  be  actionable,  a  misrepreBentation  must 
relate  to  a  past  or  existing  fact;  and  a  prom- 
ise to  do  an  act  in  the  future  cannot  as  a  rule 
be  an  actionable  fraudulent  representation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  14;  Dec  Dig.  |  12.*] 

2.  Pbaud    (§   44*)  —  Alubgatiows    or  Com- 
plaint—Present Intention-*-" About  To." 

Allegations  of  the  complaint  in  an  action 
for  damages  for  fraud  in  selling  plaintiff  a  bar- 
ber business  that  representations  that  defend- 
ant would  not  re-engage  in  the  business  in  the 
city,  that  defendant  represented  to  induce  plain- 
tiff to  purchase,  that  he  "was  about  to  and 
would  abandon  the  barber  business"  in  the  city, 
sufficiently  alleged  a  present  intention  by  de- 
fendant not  to  engage  in  that  business,  so  as 
to  constitute  actionable  fraud  if  false;  "about 
to"  meaning  "on  the  point  of  or  "in  the  act 
of,"  and  signifying  present  action. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  38;   Dec.  Dig.  {  44.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  21-28.] 

3.  Fbaud  (1 12*)— Pbomibes  fob  Futube. 

A  false  promise  to  do  an  act  in  the  fnture 
which  the  promisor  has  no  present  intention  of 
doing  will  support  an  action  for  deceit 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  14;  Dec.  Dig.  {  12.*] 

4.  Etidencb   (I   269*)  —  Declabations  and 
Acts — I  htbnt. 

One's  intention  to  do  an  act  is  a  fact  ad- 
missible in  evidence  to  explain  the  act,  and  may 
be  proved  by  his  words  or  inferred  by  his  con- 
duct 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1063-1067;  Dec.  Dig.  §  269.*] 

6.  Fbaud  (§  4*)— RiaHT  op  Action— Bbeach 
OF  Promise. 

The  breach  of  a  promise  made  in  good 
faith  to  perform  an  act  will  not  support  an 
action  for  fraud. 

[Ejd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  2;   Dec.  Dig.  |  4.*] 

6.  Fbaud  (|  42*) —Actions— Allbqations— 
Intention  Not  to  Pebfobm. 

While  it  is  necessary  to  allege  a  present 
intention  to  deceive,  in  an  action  of  deceit  bas- 
ed upon  an  unfulfilled  promise  to  do  a  future 
act  It  is  sufficient  if  such  present  intent  may 
be  reasonably  inferred  from  the  facts  alleged 
without  being  expressly  alleged. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  39;  Dec.  Dig.  g  42.*] 


7.  Fbaud  (J  41*)- Pleading. 

Fraud  need  not  be  specifically  pleaded  if 
the  facts  alleged  authorize  an  mference  of 
fraud. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  i{  36,  37;   Dec.  Dig.  {  fl.*] 

8.  Fbaud  (j  42*)- Intent  to  Deceivb — Suf- 
FiciENCT  OF  Allegation— "False" — ^"Faxsb 
Representation." 

An  allegation  that  the  "defendants  wise- 
ly and  fraudulently  represented  to  plaintiff  with 
the  intent  to  deceive  him"  that  one  of  the  de- 
fendants was  about  to  abandon  his  barber  bnai- 
ness  sufficiently  alleged  a  present  intent  by 
defendant  not  to  perform  their  promise  exist- 
ing when  it  was  made;  the  word  "false,"  when 
applied  to  representations  inducing  an  act  to 
aqother's  injury,  implying  a  purpose  to  deceive, 
and  a  "false  representation  being  an  untrue 
representation  willfully  made  to  deceive  an- 
other to  his  damage. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  f  39;  Dec.  Dig.  §  42.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  3,  pp.  2654r-2655,  2668-2670;  toL  a  P- 
7661.] 

9.  Fbaud  (§  0*)- "Fbaudulent  Representa- 
tion." 

A  fraudulent  representation  is  one  which 
is  either  '  knowingly  untrue  or  made  without 
belief  in  its  truth,  or  recklessly  made,  and  in 
each  case  made  for  the  purpose  of  indndng  ac- 
tion upon  it 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  iS  3-14;   Dec.  Dig.  |  9.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  8,  p.  2961.] 

10.  Fbaud  (S  1*)— Definition. 

Fraud  consists  in  deception  effectually 
practiced  in  order  to  induce  another  to  part 
with  property  or  surrender  a  legal  right 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {|  4-7;   Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2943-2954;   voL  8,  p.  7666.] 

Appeal  from  Superior  Court,  New  Haven 
County;    Ralph  Wheeler,  Judge. 

Action  by  Mile  J.  Sallies  against  Carl  A. 
Johnson  and  wife.  From  the  Judgment  for 
defendants,  plalntUf  appeals.    Reversed. 

Talcott  H.  Russell  and  Charles  T.  McClure, 
for  appellant    John  Elliott,  for  appellees. 

WHEELER,  3.  The  confplalnt  sets  forth 
these  facts:  . 

The  defendants  owned  the  equipment, 
worth  not  more  than  ^450,  In  a  barber  shop 
conducted  by  the  defendant  Carl  A.  John- 
son at  No.  63  Church  street,  In  the  city  of 
New  Haven,  the  good  will  of  which  was 
worth  more  than  $800,  and  the  plaintiff  own- 
ed the  equipment,'  worth  $300,  with  the  good 
will  worth  1300,  of  a  barber  shop  conducted 
by  him  in  Westvllle  In  the  town  of  New 
Haven.  The  plalntUt  possessed  no  other 
property,  and  was  dependent  entirely  upon 
his  earnings  as  a  barber.  The  good  wUl  and 
business  at  No.  63  Church  street  was  of  do 
value  If  the  defendant  Carl  A.  Johnson  con- 
tinued to  transact  a  barber  business  in  dose 
proximity.  The  defendants,  knowing  these 
facts,  for  the  purpose  of  Inducing  the  plaln- 
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tiff  to  purchase  tbe  barber  business  at  No. 
G3  Church  street  with  Its  equipment,  falsely 
and  fraudulently  represented  to  the  plaintiff, 
with  the  Intent  to  deceive  him,  that  the  said 
Carl  A.  Johnson  was  about  to  and  would 
abandon  tbe  barber  business  in  the  city  of 
New  Haven,  and  would  no  longer  transact 
said  business  within  the  limits  of  said  city 
in  consideration  that  tb6  plaintiff  would 
purchase  said  property  at  the  price  of  $1,- 
300,  and  transfer  his  property  and  good  wUl 
of  bis  business  in  Westvllle  to  be  credited  at 
$.500. 

The  plaintiff,  believing,  and  induced  by, 
said  statements,  entered  into  an  agreement 
by  which  he  agreed  to  pay  defendants  $1,300 
for  the  property  and  good  will  of  the  busi- 
ness Na  63  Church  street,  and  transferred 
the  property  and  good  will  of  his  business 
In  Westvllle  to  the  defendants  to  be  credited 
at  a  value  of  $500  on  said  $1,300,  and  agreed 
to  pay  the  balance  in  monthly  iwyments  of 
$25,  default  in  which  was  to  give  defendants 
the  election  to  take  possession  of  said  proper- 
ty, and  thereupon  the  interest  of  the  plaintiff 
In  the  property  ended.  The  plaintiff  took 
possession  of  the  barber  business  at  No.  63 
Church  street,  and,  sbortly  after  the  trans- 
fer, the  defendant  Carl  A.  Johnson,  with  the 
consent  and  approval  of  the  other  defend- 
ant, opened  a  barber  shop  almost  directly 
opposite,  and  induced  nearly  all  of  the  cus- 
tomers of  plaintiff  to  refuse  to  do  business 
with  him,  and  to  give  their  business  to  said 
Carl  A.  Johnson.  As  a  result  the  good  will 
of  his  business  was  destroyed,  and  he  could 
not  meet  the  instaHments  under  his  agree- 
ment, and  the  defendants  subsequently  took 
possession  of  the  property  under  the  agree- 
ment, and  the  plaintiff  lost  the  business. 

The  defendants  Interpret  their  demurrer 
to  contain  two  grounds,  upon  which  they  now 
rely: 

(1)  "The  representations  alleged  are  not 
representations  of  past  or  present  existing 
facts,  but  are  mere  expressions  of  intention, 
or  predictions  or  promises  as  to  future  ac- 
tions or  conduct." 

(2)  "If  ta  this  state  fraud  can  be  predicat- 
ed upon  promises  as  to  future  conduct,  the 
intention  at  the  time  the  promises  are  made 
not  to  perform  them  is  the  gist  of  the  fraud, 
and  must  be  specifically  and  directly,  and 
not  inferentially,  alleged,  and  the  complaint 
fails  to  allege  tliis  element  of  the  cause  of 
action." 

Accepting  the  defendants'  Interpretation  of 
tbeir  demurrer,  we  are  unable  to  hold  that 
either  of  these  grounds  was  well  taken. 

[1]  The  defendants  correctly  state  the  gen- 
eral rule  of  law — misrepresentation,  <o  be 
actionable,  must  relate  to  an  existing  or  a 
past  fact,  and  a  promise  to  do  an  act  in 
tbe  future  cannot  be  a  fraudulent  represen- 
tation, because  it  cannot  be  an  untrue  repre- 
sentation at  the  time  it  is  made.  Barnes  t. 
Starr,  64  Conn.  136, 166,  28  AU.  980. 


12]  We  think  their  Interpretatl-jn  of  the 
complaint  as  comprising  promises  of  future 
conduct  merely  is  too  restrictive,  and  nei- 
ther in  accord  with  the  true  legal  construc- 
tion near  with  the  popular  construction  of 
such  allegations  of  misrepresentations.  The 
representation  that  Carl  A.  Johnson  "was 
about  to  and  would  abandon  the  barber  busi- 
ness" Involves  two  elements:  First,  the 
statement  of  a  present  condition  "that  he 
was  about  to  abandon";  and,  second,  a  state- 
ment as  to  the  future,  that  he  would  aban- 
don. In  ordinary  grammatical  construction 
"about"  before  an  infinitive  means,  "on  the 
point  of*  or  "in  the  act  of."  It  signifies 
present,  and  not  future,  action.  Tbe  words 
"about  to  abandon"  are  synonymous  with 
"intended  now  to  abandon."  These  words 
may  form  the  subject  of  an  actionable  mis- 
representation. 

[3]  To  the  general  rule  of  law  that  mis- 
representations must  relate  to  an  existing  or 
a  past  fact  there  are  exceptions,  each  one 
growing  out  of  the  need  of  preventing  the 
successful  perpetration  of  fraud.  One  of 
the  exceptions  under  our  law  and  one  exist- 
ing in  many  Jurisdictions  and  denied  in 
more  is  that  the  promise  to  do  a  future  act 
coupled  with  a  present  intention  not  to  ful- 
fill the  promise  will  constitute  a  fraudu- 
lent promise.  When  one  promises  another 
to  do  something  in  the  future  as  a  consider- 
ation or  inducement  to  him  to  do  something, 
he  impliedly  asserts  a  present  intent  to  car- 
ry out  his  promise.  Rogers  v.  Yirglnia  C. 
C.  Co.,  149  Fed.  1,  78  C.  C.  A.  615,  627.  A 
promise  to  do  an  act  in  the  future  which  is 
the  medium  of  a  deception,  and  which  the 
promisor  has  no  present  intention  to  per- 
form, will  support  an  action  of  deceit.  Ayres 
V.  French,  41  Conn.  142,  154;  Dowd  v.  Tuck- 
er, 41  Conn.  197,  204,  205;  Barnes  v.  Starr, 
64  Conn.  136,  154,  28  Atl.  980.  The  inten- 
tion to  deceive  is  a  condition  of  mind,  and, 
when  It  exists,  Is  as  much  of  a  fact  as  a  con- 
dition of  the  body.  That  it  is  more  diffi- 
cult to  prove  does  not  change  its  inherent 
character.  A  man's  love  or  hatred  of  an- 
other is  a  fact  expressive  of  his  feeling  to- 
ward such  person.  Vivian's  Appeal,  74  Conn. 
257,  261,  50  Atl.  797. 

[4]  So  a  man's  intention  in  doing  an  act 
is  a  fact  admissible  in  any  action  which  It 
helps  to  explain,  to  be  proved  by, his  words 
or  inferred  from  his  conduct  Spencer's  Ap- 
peal, 77  Conn.  638,  641,  60  Atl.  289 ;  Dunham 
V.  Cox,  81  Conn.  268,, 272,  70  Atl.  1033.  A 
misstatement  of  a  man's  mind  is  theretore  a 
misstatement  of  fact.  Bowen,  L.  J.,  in  Edg- 
Ington  V.  Fltzmaurlce,  29  L.  R.  483.  The  ex- 
istence of  the  Intent  not  to  perform  the  prom- 
ise at  the  time  of  its  making  makes  the 
fraud.    Ayres  v.  French,  41  Conn.  142,  154. 

[S]  Tbe  breach  of  an  honest  promise  to 
perform  can  never  support  an  action  of 
fraud. 

[6]  The  defendants  urge  that  this  exception 
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has  no  application  to  this  action,  since  there 
is  no  allegation  of  a  present  intention  not 
to  perform,  and  that  tbe  promise  was  used 
to  deceive.  An  allegation  of  a  present  In- 
tention to  deceive  is  an  essential  allegation 
in  an  action  of  deceit  based  upon  an  unful- 
filled promise  to  do  a  future  act  But  It  Is 
not  Indispensable  that  this  be  made  by  di- 
rect allegation  of  an  Intention  to  deceive. 
No  mere  form  of  words  is  necessary.  It  is 
sufficient  If  from  tlie  facts  stated  in  their  or- 
dinary acceptation  such  intent  may  be  rea- 
sonably implied  or  inferred.  Fredericks  v. 
Kreuder,  137  App.  Div.  325,  327,  121  N.  Y. 
Supp.  1001;  Bank  of  Montreal  ▼.  Thayer 
(C.  C.)  7  Fed.  622,  625. 

[7]  Similarly,  fraud  need  not  be  specifical- 
ly pleaded.  The  facts  alleged  must  be  such 
that  It  will  be  Implied  or  Inferred  from 
them.  Flsk's  Appeal,  81  Conn.  433,  440,  71 
Atl.  559;  Gustafson  v.  Rustemeyer,  70  Conn. 
125,  133,  39  Ati.  104,  39  L.  R.  A.  644,  66  Am. 
St  Rep.  92. 

[8]  Is  the  implication  or  Inference  that 
these  defendants  did  not  Intend  to  fulfill  their 
promise  at  the  time  of  its  making  reasonably 
to  be  made  from  the  facts  alleged  that  "the 
defendants  falsely  and  fraudulently  repre- 
sented to  the  plaintiff,  with  the  intent  to  de- 
ceive him,"  eta?  "False"  may  mean  untrue, 
or  it  may  mean  designedly  untrue,  Implying 
an  Intention  to  deceive.  When  applied  to 
the  representations  of  one  inducing  an  act  to 
another's  injury,  it  implies  a  purpose  to  de- 
ceive. State  V.  Smith,  03  Vt,  201,  210,  22 
Atl.  604.  Webster's  New  International  Dic- 
tionary defines  "false  repre.sentatlon"  as  "an 
untrue  representation,  willfully  made  to  de- 
ceive another,  to  his  damage."  And  this  Is 
the  approved  definition  and  accords  with  the 
common  understanding.  If  "false"  stood  as 
the  only  qualifier  of  the  representations  al- 


leged to  have  been  made,  the  words  must 
have  been  construed  to  mean  intentionally 
untrue  representations  designed  to  deceive. 
But,  when  the  representations  are  alleged 
to  be  fraudulent  as  well  as  false,  it  is  im- 
possible to  conceive  that  they  were  not  nctade 
with  n  fraudulent  intent 

[9]  Fraudulent  representations  are  tbode 
proceeding  from  or  characterized  by  fraud. 
Their  purpose  is  to  deceive.  A  fraudulent 
representation  in  law  is  one  that  is  either 
Icnowingly  untrue,  or  made  without  l>elief  in 
Its  truth,  or  recklessly  made'  and  for  tbe  pur- 
pose of  inducing  action  upon  it  Edgiugton 
T.  Fitzmaurice,  supra.  "After  stating  wtiat 
representations  were  made  with  sufficient 
particularity,  it  is  enough  to  aver  that  they 
were  wrongful,  false,  and  fraudulent  It 
is  not  necessary  in  such  a  pleading  to  de- 
fine the  meaning  of  these  terms ;  and  to  say 
that  the  representations  were  made  with  in- 
tent to  deceive  would  add  nothing  to  tbe  al- 
legation that  tliey  were  falsely  and  frandn- 
lently  made."  Bank  of  Montreal  y.  Thayer 
(0.  C.)  7  Fed.  622,  625.  "The  term  'fraudu- 
lent representations'  imports  of  Itself  tbe 
commission  of  an  active  wrong  In  sayin;; 
what  was  said."  Scholfield  G.  k  P.  Co.  v. 
Scholfield,  71  Conn.  1,  16,  40  Atl.  1046,  1030. 

[10]  "Fraud,"  says  Cooley  on  Torts,  p.  474. 
"consists  in  deception  practiced  in  order  to 
Induce  another  to  part  with  property  or  sur- 
render some  legal  right,  and  whlcli  accom- 
plishes the  end  designed." 

We  think  the  complaint  sufllcioitly  states 
that  the  false  and  fraudulent  representations 
were  made  with  tbe  Intention  of  deceiving 
the  plaintiff,  and  that  their  fraudulent  pur- 
pose prevailed.  The  demurrer  should  have 
been  overruled. 

There  is  error.  Tbe  other  Judges  con- 
curred. 
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RIMMER  ▼.  AACHEN  &  MUNICH  FIKB 
INS.  CO, 

(Sapreme  Court  of  Rhode  Island.     Jan.  5. 
1912.) 

Exceptions,  Biix  or  (S  55*)  —  Statement — 

Est  A  BLISHMENT. 

Where  certain  of  defendant's  exceptions 
in  its  bill  were  not  stated  clearly  and  separate- 
ly as  required  by  statate,  plaintiff's  motion  to 
dismiss  the  petition  to  establish  the  truth  of 
the  exceptions  will  be  granted  and  his  petition 
denied. 

[Ed.  Note.— For  othpr  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  i  65.*] 

Action  by  Olive  E.  Rimmer  against  tbe 
Aachen  &  Munich  Fire  Insurance  Company. 
Motion  to  dismiss  defendant's  petition  to  es- 
tablish exceptions.     Denied. 

Irving  ChampUn  and  James  Harris,  for 
plaintiff.  C.  M.  Van  Slyck  and  Frederick 
A.  Jones,  for  defendant 

PER  CURIAM.  The  defendant's  second, 
third,  fourth,  and  fifth  exceptions  in  its  bill 
of  exceptions  are  not  stated  clearly  and  sep- 
arately as  required  by  tbe  statute.  The 
plaiutifTs  motion  to  dismiss  the  defendant's 
petition  to  establish  the  truth  of  said  ex- 
ceptions is  therefore  granted,  and  the  said 
petition  is  denied   and  dismissed. 


BODDINGTON  et  ux.  v.  WILBUR. 

(Supreme  Court  of  Rhode  Island.    Jan.  5, 
1912.) 

Appeal  from  Superior  Court,  Newport  Coun- 
ty:   Christopher  M.  Lee,  Judge. 

Bill  by  Frederick  A.  H.  Boddington  and  wife 
against  Charles  R.  Wilbur.  From  a  decree 
for  defendant,  plaintiffs  appeal.  Affirmed  and 
remanded  for  further  proceedings. 

Burdick  &  MacLeod,  for  appellants.  Wash- 
ington R.  Prescott,  for  respondent 

PER  CURIAM.  The  defendant  in  the  above 
cause  strongly  contends  that  the  evidence  to 
sustain  the  complainants'  claim  of  res  adjudi- 
cata  was  not  properly  before  the  superior 
court  and  cannot  be  considered  by  this  court 
because  the  transcript  does  not  show  that  the 
papers  in  the  previous  lawsuit  between  the 
same  parties  were  actually  put  in  evidence  at 
the  trial  of  the  cause  in  the  superior  court 
We  do  not  find  it  necessary  to  pass  upon  such 
contention,  although  it  appears  from  the  re- 
script on  file  in  the  cause  that  the  superior 
court  considered  such  evidence,  because  we  are 
of  the  opinion,  after  careful  consideration  of 
the  other  evidence  in.  the  cause,  and  of  the 
briefs  and  arguments  of  counsel,  that,  without 
giving  any  weight  whatever  to  complainants' 
clnim  of  res  adjudicata,  such  other  evidence  is 
sufficient  _  to  justify  tbe  concluding  section  of 
the  rescript  of  the  superior  court,  and  to  sup- 
port the  final  decree  entered  by  said  court, 
from  which  this  appeal  is  taken. 

The  final  decree  of  the  superior  court  is 
therefore  affirmed,  except  as  to  the  date  at 
which  the  same  shall  take  effect  the  appeal 
is  dismissed,  and  the  cause  is  remanded  to  the 
superior  court,  for  the  purpose  of  fixing  a  time 
when  the  decree  so  affirmed  shall  take  effect, 
and  for  further  proceedings. 


cm  OF  MONTPELIER  t.  McMAHON. 

(Supreme  Court  of  Vermont     Washington. 
Dec.  11,  1911.) 

1.  MiTNICIPAL  GOBPOBATIONS  (|  654*)— Stbeets 
— POKSCBIPnON. 

Proof  that  for  25  or  30  years  some  peo- 
ple, in  going  along  N.  street  in  a  city,  used 
a  sort  of  path  running  between  certain  houses 
and  a  row  of  trees  standing  along  tbe  side  of 
the  street,  was  insufficient  to  establish  a  right 
of  the  city  to  use  the  land  on  which  the  path 
was  located  for  street  purposes. 

[Ed.  Note.— For  other  cases,  see  Manlcipal 
Corporations,  Cent.  Dig.  §  1428;  Dec.  Dig.  i 
G54.*] 

2.  Dedication  (§§  20,  35,  38*)— Land  fob 
Stbket— Validity. 

Defendant's  grantor  agreed  with  a  city 
street  committee  to  relinquish  to  the  city,  for 
street  purposes,  a  strip  of  land  on  the  N. 
street  side  of  his  property,  whereupon  the  line 
of  the  street  was  fixed  and  marked  by  an  iron 
pipe  driven  into  the  ground,  tbe  city  agreeing 
to  relinquish  to  defendant's  grantor  a  part  of 
B.  street  in  consideration  for  the  strip  released 
by  him.  Surveys  of  the  grantor's  remaining 
property  and  the  street  were  thereafter  made 
in  accordance  with  such  change  of  tbe  street 
line,  and  in  1902  the  city  built  a  sidewalk  the 
edge  of  which  next  to  defendant's  property 
extended  within  two  or  three  inches  of  the 
street  line  so  surveyed.  Held  to  show  an  un- 
equivocal dedication  by  defendant's  grantor  of 
such  strip  and  an  acceptance  by  the  city  for 
street  purposes  which  was  irrevocable. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §S  17-30,  69,  75,  77,  78;  Dec.  Dig. 
n  20,  3i^  38.*] 

3.  Equity  (S  395*)— Masteb— Jurisdiction. 

Under  P.  S.  1261,  1262,  1266,  regulating 
the  trial  of  issues  before  a  special  master,  a 
master  had  no  jurisdiction  to  hear  or  report 
proceedings  in  a  cause  in  no  way  appearing 
by  the  files  or  docket  entries  in  the  cause  and 
attempted  to  be  shown  by  testimony  of  coun- 
seL 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  §§  854-856;   Dec.  Dig.  i  3^.*] 

4.  Appeal  and  Ebbob  (§  219*)— Appeal  from 
Chanceby — Scope  of  Review, 

In  a  chancery  case  an  objection  may  be 
of  such  a  character  that  the  Supreme  Court 
will  consider  it  though  made  there  for  the 
first  time,  in  case  the  objection  could  not  have 
been  obviated  if  made  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1315;   Dec  Dig.  J  219.*] 

5.  Nuisance  (|  63*)— "Pubpbestdbe"— "Pob- 
presture. 

A  "purpresture,"  or  more  properly  speak- 
ing "porpresture,"  exists  when  anything  is  un- 
justly encroached  upon,  against  the  King,  as 
in  the  royal  demesnes,  or  in  obstructing  public 
ways,  or  in  turning  public  waters  from  their 
right  courses^  or  when  any  one  has  built  an 
edifice  in  a  city  on  the  King's  street. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §  152;   Dec.  Dig.  i  63.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  5867-5868;   vol.  8,  p.  7776.] 

6.  Municipal  Cobpobations  (|  697*)— Ob- 
struction of  Stbeet— Jubisdiction— Pub- 
fbestubes. 

Equity  has  jurisdiction  to  prevent  pur- 
prestures  which  is  not  supplanted,  but  rather 
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iDppIemented,  by  the  statute*  prohibitiiis  en- 
croachments on  streets. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1502-1505;  Dec 
Dig.  {  697.*r 

7.  Nuisance  ({  80*>— Pwbpbbstubbs— Bqtjitt 
jubisdictior. 

Power  of  a  coart  of  eqnity  in  its  nsual 
course  of  procedure  to  protect  by  injunction  a 
public  right  from  encroachment  in  the  nature 
of  a  purpresture,  cannot  be  defeated  by  the 
denial  of  such  public  right,  the  court  having 
fuU  jurisdiction  to  determine  both  whether 
the  right  exists  and  whether  there  is  an  en- 
croachment or  an  attempted  encroachment 
thereon. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  I  192;    Dec.  Dig.  |  80.*] 

8.  municifax  oorporationb  (|  697*)— sxbebtb 
— Encboachment. 

In  a  suit  by  a  city  to  restrain  an  al- 
leged encroacliment  on  land  claimed  to  be  a 
part  of  a  street,  an  allegation  in  defendant's 
answer  denying  the  orators  title  in  the  land  in 
question  was  sufficient  to  raise  the  question 
whether  the  municipality  had  such  an  inter- 
est in  the  streets  within  its  territorial  limits 
as  to  entitle  it  to  sue. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1505;    Dec.  Dig.  f 

9.  Municipal  Corpobations  (J  697*)— Stbebtb 
— Obstruction— Right  to  Sue. 

A  city  being  charged  by  the  state  govern- 
ment with  the  duty  of  maintaining  for  public 
use  its  streets  located  within  its  limits,  though 
it  does  not  own  the  same,  it  was  a  proper 
complainant  in  a  suit  to  restrain  the  obstruc- 
tion of  a  street  by  the  construction  of  a  piazza 
over  a  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1504;    Dec.  Dig.  | 

10.  Dedication  (J  43*1— Streets— Evidence. 

In  a  suit  to  restrain  the  construction  of  a 
piazza  over  land  claimed  to  have  been  dedi- 
cated to  complainant  city  for  street  purposes, 
evidence  of  a  verbal  agreement  between  the 
city  and  defendant's  grantor  with  reference  to 
a  surrender  of  the  land  in  controversy  to  the 
city  was  admissible  as  bearing  on  the  question 
.of  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |(  83,  84;  Dec.  Dig.  |  43.*] 

Appeal  in  Chancery,  Washington  County; 
Wlllard  W.   MUes,   Chancellor. 

Bill  by  the  City  of  Montpelier  against  John 
McMahon.  Decree  for  complainant,  and  de- 
fendant appeals.    AfiSrmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Harry  C.  Sburtleff,  for  appellant.  Fred- 
erick P.  Carleton  and  Fred  B.  Thomas,  for 
appellee. 

HASELTON,  J.  This  ta  a  bill  to  chancery. 
The  defendant  is  the  owner  of  land  abutting 
on  Northfleld  street,  so  called,  to  the  city  of 
Montpelier.  The  bill  alleges,  among  other 
things,  that  tbe  defendant  is  threatentog  tu 
build  a  piazza  on  a  part  of  the  street  used 
for  a  sidewalk,  and  that  be  thereby  threatens 
great  injury  to  the  tohabitants  of  Montpelier 


and  of  tbe  state  at  large,  and  that  no  adequate 
remedy  at  law  can  be  bad.  The  bill  prays  tiiat 
tbe  defendant  be  enjoined  from  so  occnpylng 
the  sidewalk.  In  his  answer  the  defendant 
admits  his  totentlon  to  build  a  piazza  on  a 
part  of  the  land  used  as  a  sidewalk;  but  he 
claims  ownership  of  tbe  land  on  which  be  in- 
tends to  build,  and  asserts  his  right  to  buHd 
thereon.  The  case  was  referred  to  a  special 
master,  and  upon  his  report  a  decree  was 
rendered  to  accordance  with  tbe  prayer  of 
the  bill.  The  defendant  appealed.  Tbe  prop- 
erty of  tbe  defendant  on  Northfleld  street 
consists  of  lots  and  bouses  extending  along 
that  street  from  its  totersection  with  Berlin 
street;  and  tbe  question  of  tbe  location  of 
Northfleld  street  along  past  the  defendant's 
real  estate  Is  the  Issue,  or  one  of  tbe  issues, 
to  this  case.  In  the  summer  of  1909,  tbe  de- 
fendant began  to  build  a  piazza  on  tbe  street 
side  of  one  of  the  houses  mentioned  and  on 
land  which  the  city  claimed  was  a  portion 
of  Northfleld  street  The  bringing  of  this 
bill  and  the  issuance  of  a  temporary  tojunc- 
tion  followed. 

[1]  The  orator  claims  that  the  land  in 
question  Is  a  part  of  tbe  street  by  dedication, 
by  virtue  of  a  resurvey  of  tbe  street,  and  by 
prescription.  The  claim  of  prescription,  or 
adverse  use,  is  based  upon  tbe  flndtog  that 
for  many  years,  25  or  30,  some  people  to  go- 
tog  along  Northfleld  street  to  and  from  Berlin 
street  used  a  sort  of  a  path  which  ran  some- 
where between  the  houses  above  referred  to 
and  a  row  of  trees  standing  along  the  side 
of  tbe  street  It  is  so  clear  that  the  doctrine 
of  adverse  possession  or  use  cannot  here  be 
successfully  tovoked  that  we  do  not  deem  it 
necessary  to  discuss  tbe  law  in  that  regard 
nor  to  go  into  tbe  details  of  the  evidence  re- 
lied on  under  tbe  claim  of  adverse  use. 

[21  We  consider  now  tbe  question  of  dedi 
cation.  In  1889,  one  Jobonnott  was  tbe  own- 
er of  tbe  property  In  question,  and  to  that 
year  tbe  street  committee  of  tbe  city  council 
met  Mr.  Jobonnott  on  the  premises,  and  an 
agreement  was  entered  toto  between  them 
that  the  city  would  relinquish  to  Mr.  Jobon- 
nott a  part  of  Berlin  street  and  tbat  Mr. 
Jobonnott  would  reUnquish  to  tbe  city,  ft>r 
street  purposes,  as  we  must  understand,  a 
strip  of  land  on  tbe  Northfleld  street  side 
of  bis  property,  and  tbe  lines  on  tbe  Berlin 
street  side  and  tbe  Northfleld  street  side 
were  then  agreed  upon,,  and  the  comer  of  the 
two  streets  was  then  flxed,  and  tbe  next  day 
it  was  marked  by  an  iron  pii>e  driven  into 
tbe  ground.  The  strip  of  land  relinquished 
by  Mr.  Jobonnott  extended  tbe  whole  length 
of  tbe  defendant's  property  on  Northfleld 
street  The  next  year.  May  19,  1900.  tbe  de- 
fendant purchased  of  Jobonnott  taking  a 
warranty  deed.  Prior  to  giving  tbe  deed  tbe 
grantor  employed  one  Smith,  a  cirU  engi- 
neer, whose  competency  was  conceded  by  tbe 
defendant,  to  survey   tbe  land.     When  the 
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survey  was  made,  both  Mr.  Johonnott  and 
ttae  defoidant  were  present  At  the  sngges- 
tion  of  Johonnott  the  suryeyor  took  as  bis 
starting  point  the  comer  agreed  npon  be- 
tween him  and  the  dty  council  dnring  the 
summer  before;  from  thence  there  was  made 
around  the  lot  a  surrey  which  was  followed 
in  the  description  of  the  deed  afterwards 
given  by  Johonnott  to  the  defendant  When 
the  deed  was  given,  the  grantor  told  the  de- 
fendant about  the  exchange  of  land  agreed 
iipon,  as  hereinbefore  stated,  and  the  defend- 
ant then  knew  how  much  land  was  to  be 
given  up  by  the  <Aty  on  the  Berlin  street 
side,  but  it  does  not  appear  that  be  then 
had  information  as  to  where  the  agreed  line 
on  the  Northfleld  street  side  was  further 
than  that  the  agreed  comer  was  pointed  out 
to  him,  that  he  had  been  present  when  the 
survey  was  made,  and  that  he  had  the  infor- 
mation contained  in  his  deed.  As  to  this 
survey  the  master  finds  that  on  account  of 
local  magnetic  attraction  the  needle  of  the 
compass  could  not  be  accurately  relied  upon. 

In  the  following  year,  1901,  the  city  coun- 
cil caused  to  be  made  what  is  called  a  re- 
survey  of  Northfleld  street,  and  in  making 
such  survey  it  employed  the  same  dvll  en- 
gineer who  had  surveyed  for  the  defendant's 
grantor  in  the  year  previous.  Of  this  sur- 
vey the  master  finds  that  it  was  made  "in 
accordance  with  the  agreement  made  with 
Mr.  Johonnott  tn  1899,"  at  the  time  of  the 
exchange  of  land,  and  it  appears  from  the 
report  that  this  survey  corresponds  substan- 
tially with  the  former.  In  1902,  the  city 
built  along  Northfleld  street  adjacent  to  the 
defendant's  property  a  plank  sidewalk  the 
edge  of  which,  next  to  the  defendant's  prop- 
erty, extended  to  within  two  or  three  inches 
of  the  street  line  of  the  survey  last  mention- 
ed, which,  as  the  master  finds,  follows  the 
agreement  made  between  the  city  and  the 
defendant's  grantor  at  the  time  of  the  ex- 
change between  them.  This  sldewtClk  has 
remained  in  the  same  place  from  the  time 
of  its  building  until  the  present  and  is  the 
one  which  the  defendant  has  been  enjoined 
from  building  a  piazza  over.  So  far  as  the 
agreement  of  exchange  was  for  the  benefit  of 
Johonnott  or  his  grantee,  the  defendant  it 
was  also  acted  upon,  for  the  designated  land 
on  Berlin  street  side  was  made  a  part  of 
the  lawn  of  a  bouse  on  the  defendant's  prop- 
erty and  it  was,  and  is,  inclosed  as  a  part 
of  tbe  lawn. 

The  facts  recited  show  an  unequivocal 
dedication  of  the  land  in  question  on  North- 
fleld street  for  a  highway  and  a  like  accept- 
ance by  the  city  authorities,  and  such  dedi- 
cation is  irrevocable.  Folsom  v.  Underbill, 
36  Vt  680;  Fairfield  v.  Morey,  44  Vt  239. 
The  latter  case  was  that  of  an  exchange  be- 
tween a  town  and  a  landowner,  quite  similar 
to  tbe  exchange  here  in  question,  and  thnt 
case  is  full  authority  for  the  conclusion 
above  reached,  and  is  obviously  sound.  In 
view  of  the  result  already  reached  it  Is  un- 
necessary to  consider  whether  or  not  there 


was  any  validity  in  the  proceedings  taken 
for  a  resurvey  and  relocation  of  Northfleld 
street 

[3]  The  defendant's  counsel  complains  of 
certain  proceedings  in  the  cause  taken  by 
the  court  of  chancery,  or  by  the  chancellor, 
in  no  way  appearing  by  the  files  or  docket 
entries  in  the  cause.  With  regard  to  these, 
counsel  testified  before  the  master,  subject  to 
the  orator's  objection,  and  tbe  proceedings 
complained  of  are  set  out  in  the  master's 
report  But  such  matters  cannot  be  so 
brought  before  us,  for  to  try,  determine,  and 
report  upon  them  Is  beyond  the  province  of 
a  special  master.  P.  S.  1261,  1262,  1266.  The 
gist  of  the  defendant's  complaint  in  this  re- 
gard is  that  he  was  denied  an  opportunity 
to  have  it  determined  by  a  jury  In  an  action 
at  law  whether  or  not  the  strip  of  land  in 
question  is  a  part  of  the  highway.  In  this 
court  the  defendant  insists  that  It  was  his 
right  to  have  that  matter  so  determined'  and 
that  it  Is  a  matter  not  properly  cognizable  in 
a  court  of  equity,  and  what  he  says  amounts 
to  a  demurrer  ore  toias. 

[4]  In  chancery  cases,  an  objection  may  be 
of  such  a  character  that  this  court  will  con- 
sider it  although  it  is  made  here  for  the 
first  time,  as  where  the  objection  could  not 
have  been  obviated  if  it  had  been  made  be- 
low. Enright  v.  Ansden,  70  Vt  183,  187, 
40  Atl.  37;  Weed  v.  Hunt  76  Vt  212,  215, 
66  AU.  980.  Here,  In  view  of  tbe  nature 
of  tbe  question  raised,  and  of  the  fact  that 
the  defendant  has  been  permitted  to  argue 
it  we  take  it  under  consideration  without 
reference  to  the  proceedings  below.  The 
bill  in  this  case  charges  the  defendant  with 
something  In  the  nature  of  a  purpresture, 
which  exists  where  there  is  a  wrongful  ap- 
propriation or  occupation  by  one  of  a  high- 
way, or  common,  or  harbor. 

[6]  In  the  work  upon  the  Laws  and  Cus- 
toms of  England  of  which  Glanville  was 
without  much  doubt  the  author,  it  Is  said: 
"A  purpresture,  or  more  properly  speaking,  a 
porpresture,  is  when  anytlilng  is  unjustly  en- 
croached upon,  against  the  King,  as  in  the 
royal  demesnes,  or  in  obstructing  public 
ways,  or  in  turning  public  waters  from  their 
right  course,  or  when  any  one  has  built  an 
edifice  in  the  city  upon  the  King's  street." 
In  tbe  definition  of  a  "purpresture,"  Glan- 
ville is  substantially  followed  by  both  Coke 
and  Blackstone,  and  neither  of  them  is  more 
clear,  or  more  exact  than  is  the  author  of 
our  earliest  treatise  upon  the  common  law. 
Glanville,  book  9, ell  (Beames'  translation); 
Co.  Litt  277b;  4  Bl.  Comm.  nffT. 

tl]  Now  courts  of  equity  have  from  very 
early  times  taken  cognizance  of  purprestures. 
Attorney  General  v.  Richards,  2  Anat  603, 
and  auUiorities  there  cited;  Eden  on  Injunc- 
tions, 158,  159  (Ed.  1822).  Our  statutory 
provisions  aimed  at  the  prevention  of  en- 
croachments upon  highways  do  not  supplant 
this  equitable  jurisdiction,  but  supplement 
it  rather.  Bristol  v.  Palmer,  88  Vt  64,  65, 
74  AU.  332,  31  L.  B.  A.  (N.  S.)  881. 
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[7]  Moreover,  the  iwwer  of  a  court  of  equi- 
ty In  Its  usual  course  of  precedure  to  pro- 
tect a  public  right  from  an  encroachment  In 
the  nature  of  a  purpresture  cannot  be  de- 
feated by  the  denial  of  such  public  ri^t. 
For  a  court  of  equity  may  determine  both 
whether  the  right  exists  and  whether  there 
is  an  encroachment  or  an  attempted  en- 
croachment upon  it. 

[8]  In  his  answer  the  defendant  makes 
dettlal  of  "the  title  of  the  orator  to  the  land 
In  qBestlon";  and  this  denial  may  fairly 
enough  be  taken  to  raise  the  question  of 
whether  ^  municipality  has  such  an  interest 
in  the  highways  within  its  territorial  limits 
as  to  make  it  a  proper  complainant  in  such 
a  case  as  this. 

[9]  A  municipality  does  not  own  the  high- 
ways within  its  limits,  for  highways  are 
public  ways;  but  a  municipality  is  charged 
by  the  state  government  with  the  duty  of 
maintaining  for  the  public  use  Iiighways  so 
located.  Sllcer  y.  Hyde  Park.  56  Vt.  481. 
And  the  duties  and  liabilities  imposed  upon 
a  town  or  other  municipality  in  respect  to 
highways  are  such  as  to  make  it  a  proper 
complainant  in  equity  In  respect  to  obstruc- 
tions to  the  highways  committed  to  its 
charge.  Town  of  Burlington  v.  Schwarzman, 
62  Conn.  181,  62  Am.  Rep.  571.  This  mntter 
was  alluded  to  in  Bristol  v.  Palmer,  83  Vt 
54,  64.  74  Atl.  a32,  31  t,.  R.  A.  (N.  S.)  881, 
though  there  was  there  no  decision  upon  It, 
for  no  question  respecting  it  was  there  rais- 
ed. Town  of  Burlington  v.  Schwarzman,  52 
Conn.  181,  62  Am.  Rep.  571;  Appeal  of  Town- 
ship of  North  Manhelm  (Pa.)  14  Atl.  137; 
Watertown  v.  Cowen,  4  Paige  (N.  T.)  510,  27 
Am.  Dec.  80;  County  of  Steams  v.  St.  Cloud, 
etc.,  R.  Co.,  36  Minn.  425.  32  N.  W.  91; 
Springfield  t.  Connecticut,  etc.,  R.  Co.,  4 
Cush.  (Mass.)  63;  Council  Grove  Township 
V.  Bowman.  76  Kan.  563,  92  Pac.  550;  Sierra 
County  V.  Butler,  136  Cai.  547,  69  Pac.  418. 

[181  The  defendant  filed  exceptions  to  the 
report,  under  which  he  claims  that  It  was 
error  for  the  master  to  receive  evidence  of 
the  verbal  agreement  between  the  orator 
and  the  defendant's  grantor.  But  on  the 
question  of  dedication  and  In  connection  with 
the  other  evidence  bearing  thereon,  such  evi- 
dence was  clearly  admissible. 

Decree  affirmed,  and  cause  remanded. 


SEMKIN  V.  HOLLANDER  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1911.) 

(Byllahus  Iv  *f>e  Court.) 

1.  Appeal  and  Eebob  (§  728*)— Assignments 
OF  KiiBOB— Sufficiency. 

An  assienment  of  error  based  upon  the 
admission  of  illegal  testimony  should  clearly 
indicate  the  testimony  complained  of  and  its 
alleged  legal  imperfection.     An  assignment  in 


general  terms  that  the  evidence  was  admitted 
tending  to  contradict,  alter,  add  to,  and  vary 
the  contents  and  force  of  the  written  instm- 
ment  sued  on,"  withoat  indicating  the  evidence 
complained  of,  or  the  exception  relied  on,  is 
not  sufiScient  to  require  its  consideration  by 
an  appellate  conrt.  The  rule  established  in 
this  state  Is  that  the  appellate  court  ia  not 
required  to  search  for  errors  not  definitely 
pointed  out. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  fS  3010-3012;  Dec  Dig.  i 
728.*] 

2.  Tbial  (I  82»)— Reception  or  Evidewcb— 

OBJECTION8— SUTTICIENXT. 

An  objection  to  the  admission  or  rejection 
of  evidence  must  point  out  the  precise  point 
of  the  objection,  and  an  objection  to  "the  en- 
tire line  of  the  testimony,"  withont  pointing 
out  to  the  trial  conrt  any  reason  for  the  ob- 
jection, does  not  state  an^  ground  for  the  seal- 
ing of  an  exception  requiring  consideration  od 
a  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  194-210;    Dec.  Dig.  {  82.»] 

3.  Bbokers— Compensation. 

The  case  made  by  the  plaintiff  on  the  trial 
of  this  cause  was  sufficient  to  sustain  tb« 
cause  of  action  set  up  in  his  dedaration,  and 
the  refusal  of  a  motion  for  nonsnit  made  at 
close  of  plaintiff's  case  was  not  error. 

(Additional  Syllahut  by  Editorial  Staf.) 

4.  Bkokebb  (J  80*)— Actions  fob  Compensa* 
tion— Defenses. 

A  broker  made  negotiations  for  an  ex- 
change of  property  between  O.  and  defendants. 
O.  agreed  to  pay  to  the  broker  and  his  part- 
ner |4,650  commission  when  the  property  vaa 
transferred.  Defendants  refused  to  execute 
the  contract  imless  the  broker  would  accept 
$1,500  as  his  share  of  the  commission  out  of 
the  $4,6S0.  to  be  retained  by  defendants  with 
the  consent  of  O.  to  pay  the  commission.  The 
broker  finally  accept^  the  written  promise  of 
defendants  to  pay  him  $1,500  on  the  signing 
of  the  contract  with  O.  Held  that,  in  an  action 
by  the  broker  to  recover  the  $1,500,  a  non- 
suit asked  on  the  ground  that  if  the  agree- 
ment to  pay  that  sum  is  to  be  construed  in  con- 
nection with  the  agreement  of  the  defendant* 
to  pay  $4,650  to  the  broker  and  his  partner, 
the  plaintiff  mnst  fail  because  he  has  not 
proved  performance  of  the  agreement  to  pay 
$4,650,  was  properly  refused,  the  nonperform- 
ance by  defendants  of  their  contract  with  O. 
not  relieving  them  from  performing  their  con- 
tract with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  (  100;   Dec  Dig.  {  SO.*] 

6.  Frauds.  Statutb  of  (S  16*)— Pbomise  to 
Pat  Debt  of  Anotheb. 

A  broker  made  negotiations  for  an  ex- 
change of  property  between  O.  and  defendants. 
O.  agreed  to  pay  to  the  broker  and  his  part- 
ner $4,650  commission  when  the  property  was 
transferred.  Defendants  refused  to  execute 
the  contract  unless  the  broker  would  accept 
$1,500  as  his  share  of  the  commission  out  of 
the  $4,650  to  be  retained  by  defendants  with 
the  consent  of  O.  to  pay  the  commission.  The 
broker  finally  accepted  the  written  promise  of 
defendants  to  pay  him  $1,500  on  the  signing 
of  the  contract  with  O.  Held,  that  such  prom- 
ise was  not  Invalid  on  the  theory  that  when  it 
was  made  there  was  no  agreement  legally  bind- 
ing defendants. to  pay  O.  any  money,  and  that 
the  oral  agreement  of  defendants  to  pay  the 
broker  and  bis  partner  $4.6.50  was  an  agree- 
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ment  to  pay  O/s  debt,  and  witbin  tbe  atatote 
of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent.  Dig.  {§  22-26;  Dec.  Dig.  { 
Hi.*  J 

Srror  to  Circuit  Court,  Essex  County. 

Action  by  Isaac  Semkln  against  Adolpb 
BoUander  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Afflrmed. 

Philip  J.  Schotland,  for  plaintiffs  in  error. 
Pitney,  Hardin  &  SUnner,  for  defendant  In 
error. 

BERGEN,  J.  According  to  the  case  made 
by  the  plaintiff,  the  business  ingenuity  of  the 
defendants  deyeloped  the  following  situation: 
Defendants,  desiring  to  acquire  certain  real 
estate  owned  by  Joseph  Okln,  sent  for  the 
plaintiff,  who  was  a  real  estate  broker,  and 
suggested  that  he  open  negotiations  with 
Okln,  which  he  did,  and  when  Okln's  terms 
had  been  obtained  the  defendants,  having  as- 
certained from  plaintiff  the  amount  of  com- 
missions  he  would  be  entitled  to  from  Okln 
If  the  sale  was  consummated,-  insisted  that 
Benjamin,  the  son  of  the  defendant  Adolph 
Hollander,  be  accepted  by  plaintiff  as  a  part- 
uer  in  the  transaction  so  that  the  son  might 
be  entitled  to  one-half  of  the  commissions, 
and  the  plaintiff  submitting  to  this,  procured 
from  Okln  a  written  agreement  to  pay  the 
plaintiff  and  Benjamin  Hollander  as  brokers 
2\tt  per  cent,  commissions  on  $200,000,  or  any 
lower  price  satisfactory  to  him,  to  be  paid 
on  the  day  of  settlement.  The  negotiations 
between  Okln  and  the  defendants  resulted  In 
an  agreement  for  the  exchange  of  properties, 
and,  as  reduced  to  writing,  provided  that  the 
defendants  should  satisfy  a  part  of  the  con- 
sideration they  were  to  pay  Okln  by  paying 
tbe  brokers  as  commissions  $4,650  on  the 
date  of  settlement,  "being  the  amount  which 
will  become  due  said  agents  if  this  agree- 
ment is  performed."  When  the  terms  of 
the  proposed  exchange  had  been  settled,  the 
defendants  refused  to  execute  the  contract 
of  sale  with  Okln  unless  the  plaintiff  would 
agree  to  accept  $1,500  In  satisfaction  of  his 
Interest  in  the  $4,650  to  be  retatoed  by  de- 
fendants, with  the  consent  of  Okin,  for  the 
purpose  of  paying  tbe  agreed  commissions, 
and  plaintiff,  fearing  to  lose  all  commissions 
unless  he  consented,  finally  agreed,  upon 
condition  that  the  $1,500  be  paid  upon  the 
signing  of  the  contract  of  sale,  instead  of 
when  the  agreement  was  carried  out,  and 
thereupon  the  following  written  agreement 
was  executed  by  the  defendants:  "The 
amount  that  Isaac  Semkln  Is  to  receive  as 
commissions  on  the  exchange  of  proi)ertles 
between  us  and  Joseph  Okln  by  virtne  of 
agreement  of  even  date  herewith,  having 
been  agreed  upon  at  fifteen  hundred  dollars, 
we  hereby  agree  to  pay  said  Semkln  said 
sum  of  fifteen  hundred  dollars  in  cash  as 
soon  as  agreements  are  signed  by  all  parties 


and  wives.  Harry  Hollander.  Adolpb  Hol- 
lander." At  the  same  time  tbe  plaintiff  and 
Benjamin  Hollander  executed  an  agreement 
releasing  Okin  and  accepting  the  liability  of 
defendants  for  payment  of  the  commissions. 
After  these  agreements  were  signed,  the  con- 
tract of  exchange  was  executed  by  the  par- 
ties thereto  and  their  wives.  Thus  all  that 
remained  to  plaintiff  out  of  the  $4,650,  paid 
by  Okln  for  commissions,  was  the  written 
promise  of  defendants  to  pay  him  $1,500 
when  the  contract  was  signed,  the  balance 
of  $3,150  remaining  in  the  hands  of  the  Hol- 
landers, and  this  action  is  based  on  the  writ- 
ten promise  of  defendants  to  imy  the  $1,500. 
At  tbe  close  of  the  plaintiff's  case  a  motion 
for  a  nonsuit  was  made  and  refused;  the 
plaintiff  had  judgment  for  the  amount  of  bis 
claim  which  this  writ  of  error  seeks  to  re- 
verse. 

Three  errors  are  assigned:  First,  that  the 
trial  court  admitted  oral  evidence  over  the 
objection  of  the  defendants'  counsel,  "which 
evidence  tended  to  contradict,  alter,  add  to, 
and  vary  the  contents  and  force  of  the  writ- 
ten instrument  sued  upon  by  the  plaintiff  and 
annexed  to  and  made  a  part  of  the  declara- 
tion, and  offered  in  evidence  by  the  plaintiff 
below";  second,  that  the  trial  court  denied 
the  motion  for  a  nonsuit  made  at  the  close 
of  tbe  plaintiff's  case;  third,  that  tbe  trial 
court  denied  the  motion  for  nonsuit  at  tbe 
close  of  plaintiff's  case  after  it  had  been 
reopened. 

[1]  The  first  assignmrat  of  error  Is  too 
broad  and  Indefinite  to  require  its  considera- 
tion by  this  court.  The  evidence  complained 
of  as  being  Improperly  admitted  is  in  no  way 
Indicated,  nor  does  it  appear  whether  tbe 
disputed  testimony  came  from  one  or  more 
witnesses,  or  which  of  the  numerous  excep- 
tions sealed  are  relied  upon  to  support  it. 
The  established  rule  in  this  state  is  that  tbe 
appellate  court  is  not  required  to  search  for 
errors  not  definitely  pointed  out  In  the  as- 
signment. Donnelly  v.  State,  26  N.  J.  Law, 
463-512.  In  this  case  the  court  would  be  re- 
quired to  examine  numerous  exceptions  in 
order  to  ascertain  upon  which  this  general 
assignment  is  rested. 

[2]  Nor  are  tbe  exceptions  upon  which  the 
plaintiffs  in  error  base  their  argument  under 
this  assignment  entitled  to  any  consideration, 
because  they  do  not  point  out  the  particular 
ground  of  objection.  In  tbe  first  exception 
the  question  was:  "Q.  What  was  said?" 
To  this  tbe  only  objection  interposed  was: 
"I  object  to  what  was  said."  This  does  not 
point  out  tbe  definite  ground  of  the  objection. 
It  does  appear  that  counsel  followed  the  ob- 
jection by  an  interrogation  which  was  not 
answered,  but  that  did  not  give  a  reason 
or  point  out  to  the  court  why  counsel  consid- 
ered the  precise  question  objectionable.  The 
ground  of  objection  was  indefinite  and  am- 
biguous.      In  the  second  exception  the  ob- 
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Jectlon  was:  "I  want  to' have  It  on  the  rec- 
ord that  I  object  to  the  entire  line  of  the  tes- 
timony." It  Is  difficult  to  conceive  of  a 
more  indefinite  objection  or  a  greater  viola- 
tion of  the  rule  relating  to  this  subject  The 
trial  court  and  opposing  counsel  are  entitled 
to  have  pointed  out  by  counsel  the  precise 
point  of  his  objection  to  the  testimony  ten- 
dered. If,  however,  we  assume  that  the  ex- 
ceptions were  properly  taken  and  sealed,  and 
the  assignment  sufficiently  clear  and  definite 
to  warrant  us  In  considering  the  evidence 
pointed  out  by  counsel  on  the  argument  as 
that  to  which  the  exceptions  apply,  we  think 
the  evidence  was  property  admitted.  It  was 
offered  and  admitted  to  show  the  considera- 
tion of  the  writing  under  which  plaintiff 
claimed  to  recover,  which  was  that  the  Hol- 
landers, having  agreed  to  assume  Okin's 
liability,  insisted  that  plaintiff  should  reduce 
the  commissions  to  which  he  was  entitled, 
the  whole  amount  of  which  they  were  intend- 
ing to  keep  out  of  the  consideration  due 
to  Okln,  to  the  sum  of  $1,500,  payable  when 
contract  for  the  exchange  was  signed,  and 
threatened  if  he  did  not  accept  that  offer 
they  would  not  sign  the  contract  of  sale. 
There  was  nothing  in  this  evidence  to  alter 
or  vary  the  written  contract.  Its  sole  pur- 
pose and  effect  being  to  show  the  considera- 
tion of  the  agreement  sued  on.  The  original 
cftntract  for  commissions  was  made  with 
Okln,  the  owner,  whose  liability  the  defend- 
ants assumed,  and,  having  limited  the 
amount  by  a  contract  with  plaintiff.  It  was 
proper  and  necessary  to  show  upon  what 
consideration  the  defendant  assumed  to  sat- 
isfy the  obligation  of  Okln  to  the  plaintiff. 
The  second  assignment  of  error  lias  no  seal- 
ed exception  to  support  it 

[3,  4]  The  third  assignment  of  error  is  that 
which  challenges  the  action  of  the  trial  court 
in  refusing  the  nonsuit  after  the  case  had 
beea  reopened.  The  first  reason  stated  in  the 
brief  of  the  plaintiffs  in  error  is  that  when 
the  agreement  to  pay  the  plaintiff  was  made 
by  the  defendants  there  was  no  agreement 
in  existence  legally  binding  the  defendants 
to  pay  any  money  to  Okin;  that  the  oral 
agreement  to  pay  the  plaintiff  and  Benjamin 
Hollander  $4,650  out  of  the  purchase  money 
retained  on  the  exchange  of  the  properties 
was  not  enforceable  because  it  was  plainly 
an  agreement  to  pay  Okin's  debt  and  comes 
within  the  statute  of  frauds. 

The  difficulty  with  this  proposition  is  that 
it  does  not  truly  state  the  conditions  exist- 
ing. The  plaintiff  had  a  written  contract 
with  Okln  to  pay  commissions  upon  the  hap- 
pening of  a  condition,  which  was  that  the 
transaction  should  be  consummated,  not  by 
the  contract  of  sale,  but  by  the  actual  trans- 
fer of  the  property,  while  the  defendants, 
having  agreed  upon  the  terms  of  a  contract 
with  Okln  which  they  presently  Intended  to, 
and  afterwards  did,  reduce  to  writing,  by 
which  they  agreed  to  liquidate  the  claim  of 
the  plaintiff  against  Okin,  entered  into  an 


agreement  with  him  to  pay  a  part.  In  mat- 
isfaction  of  his  entire  claim.     Okin  would 
not  sign  the  agreement  unless  he  was    re- 
lieved from  the  payment  of  commissions  to 
the  plaintiff,  and  the 'defendants  would  not 
execute  the  contract  of  exchange  unless  the 
plaintiff  would  agree  to  reduce  his  dalm  for 
commissions,    land    the    execution    ot    ^cta 
agreement  was  conditioned  upon  the  execu- 
tion of  the  other.    If,  however,  it  was  simply 
an  agreement  to  pay  Okin's  debt  it  was  in 
writing  and  for  a  good  and  valuable  consid- 
eration moving  to  the  promisor.    The  plain- 
tiffs in  error  cite  Joslin  v.  N.  J.  Car  Spring 
Co.,  36  N.  J.  Law,  141,  but  the  brief  does 
not  point  out  in  what  particular  this   case 
sustains  the  proposition  advanced,  nor  can 
we,  upon  examination  of  the  case,  disoover 
in  it  any  support  of  the  proposition  tendered. 
The  rule  which  seems  to  have  l>een  adopted 
In  that  case  Is  that  In  cases  of  simple  con- 
tracts, if  one  peiaon  makes  a  promise  to  an- 
other for  the  benefit  of  a  third,  the  latter 
may  maintain  an  action  on  it  though   the 
consideration  does  not  move  from  him,  but 
the  opinion  states  that  the  "case  avoias  the 
question  which  is  sometimes  raised,  'where 
the  assumption  is  by  parol,  whether  as  a 
promise  to  pay  the  debt  of  another,   it  is 
not  within  the  statute  of  frauds,  because 
here  the  proposal  and  resolution  of  accept- 
ance are  in  writing,  and  the  consideration 
Is  fully  expressed" — citing  Hetfield  v.  Dow, 
27  N.  J.  Law,  440. 

In  the  case  under  consideration  the  prom- 
ise was  in  writing  and  there  was  also  a  new 
and  distinct  consideration  for  the  promise  of 
the  defendants  moving  to  them  from  the 
plaintiff  In  the  surrender  of  his  right  of  ac- 
tion against  Okin,  in  order  that  the  defend- 
ants might  have  the  benefit  of  all  the  money 
to  be  retained  by  them  on  account  of  com- 
missions due  from  Okin  to  the  plaintiff,  ex- 
cept the  amount  which  they  then  agreed  to 
pay  him.  It  would  seem  that  the  case  cited, 
if  at  all  applicable,  is  an  authority  agauist 
rather  than  in  favor  of,  the  plaintiffs  In  er- 
ror. The  argument  that  when  the  defend- 
ants executed  their  agreement  to  pay  $1,500 
in  settlement  of  plaintifF's  claim  for  com- 
missions, the  contract  authorizing  defendants 
to  retain  $4,650  from  the  contract  price  had 
not  been  signed  has  no  force.  The  three 
Instruments  were  dated  the  same  day,  and 
were  all  a  part  of  the  same  transaction 
agreed  upon  by  the  parties,  and  mere  priori- 
ty in  execution,  whoti  all  were  executed  as 
a  part  of  the  Joint  agreement  did  not  de- 
stroy the  legal  effect  intended,  each  must 
be  executed  to  make  the  others  efficient  and 
all  could  not  be  signed  by  the  parties  at  the 
same  instant  In  addition  to  this  the  re- 
lease of  Okin  did  not  become  binding  on  the 
releasors  until  the  consummation  of  the  con- 
tract of  sale,  and  the  promise  of  defendants 
to  pay  plaintiff  the  $1,500  was  not  enforce- 
able unless  the  contract  of  sale  was  duly 
executed,  and  it  did  not  become  a  binding 
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contract  until  after  the  agreement  of  sale 
waa  completed,  the  legal  sequence  being  the 
releaae  of  Okln;  his  contract  being  that  de- 
fendants might  retain  the  amount  of  commis- 
sions out  of  the  contract  price  for  the  pur- 
pose of  satisfying  the  debt  from  which  he 
had  been  released,  and  defendants'  contract 
to  pay  plalntlfT. 

[S]  The  second  point  urged  In  support  of  the 
nonsuit  Is,  according  to  the  brief  of  the  plain- 
tiffs In  error,  that  "If  the  agreement  to  pay 
91,500  la  to  be  construed  In  connection  with 
the  agreement  la  -writing  of  the  defendants 
to  pay  $4,650  to  Semkln  and  Benjamin  Hol- 
lander then  the  plaintiff  must  fall,  because 
he  has  not  proved  performance  of  the  agree- 
ment to  pay  $4,650."  A  sufficient  answer  to 
this  Is  that  the  defendants  had  contracted 
to  retain  $4,650  due  to  Okln  under  the  con- 
tract of  exchange  to  be  by  them  paid  to  the 
brokers,  and  the  nonperformance  by  the  de- 
fendants of  their  contract  with  Okln  would 
not  relieve  them  from  performing  their  con- 
tract with  the  plaintiff. 

We  have  examined  the  other  reasons  urged 
In  support  of  the  nonsuit,  and  And  nothing 
in  them  worthy  of-  further  comment. 

The  Judgment  under  review  Is  affirmed. 


WOOD  et  al.  t.  PRICE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  28,  1911.) 

(Byllalut  by  the  Court.) 

1.  Lis  Pendens  (S  2»)— Statdtoby  Provision 

— P0KFOSB. 

"An  act  respecting  notice  of  Us  pendens, 
Bevision  of  ISOlf'  (P.  L.  1902,  p.  477),  took 
origin  in  order  to  eradicate  the  injustice  of  the 
rule  of  the  old  law,  which  was  that,  during 
the  pendency  of  an  equitable  salt,  neither  par- 
ty to  the  litigation  can  alienate  the  property 
in  dispute  so  as  to  affect  the  rights  of  iiis 
opponent. 

[Ed.  Note.^For  other  cases,  see  Lis  Pen- 
dens, Cent.  Dig.  |  2;  Dec  Dig.  {  2.*] 

2.  Lis  Pendens  (J  13*)— Statutobt  Notics— 
Failubb  to  Filb— Bffisct. 

The  omission  to  file  and  record  the  stat- 
utory notice  under  the  act  of  1902  (P.  L.  1902, 
p.  477)  left  the  parties  free  to  deal  with  the 
subject-matter  of  the  litigation  nntrammeled, 
and  one  acqairing  an  interest  therein  pendente' 
lite  is  anaffected  by  the  UtUation  provided  his 
acquisition  was  made  bona  fide  and  without  no- 
tice of  equities. 

[X^.  Note.— For  other  cases,  see  Us  Pen- 
dens, Cent  Dig.  {  23;   Dec.  Dig.  %  13.*] 

3.  Lis  Pendknb  ({  22*)— NoncB  or  LinoA- 

HON— BlTEOT. 

This  statute  (F.  L.  1902,  p.  477)  does  not 
deal  with  the  rights  of  persons  who  had  no- 
tice, either  actual  or  constructive,  of  equities 
which  would  bind  or  charge  their  rights. 

[Ed.  Note.— For  other  cases,  see  Lis  Pen- 
dens, Cent  Dig.  H  31,  34-37;  Dec.  Dig.  { 
22.*] 

4.  VXNDOa  AND    PUBOHASXB    (|   232*)— R1OHT8 

OF  PtTBCHASKBS—NoTic*— Possession. 

Possession  of  real  estate  which  is  actual, 
open,  and  visible  occupation,  inconsistent  with 
the  title  of  the  apparent  owner  by  the  record 


and  not  equivocal,  occasional,  or  for  a  tem- 
porary or  special  purpose,  is  constructive  no- 
tice to  all  the  world  of  the  rights  of  the  par- 
ty in  possession. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  540-662;   Dec.  Dig.  i 

6.  VenDOB  AND  PmOHASEB   (§  232*)— BlOHTB 

OF  Pdrchasebb— Notice— Possession. 

This  rule  also  includes  those  equities  of 
one  who  occupies  as  tenant,  that  are  connect- 
ed with  the  tenancy,  as  well  as  interests  un- 
der collateral  agreements,  as  a  contract  to 
convey  the  land,  or  to  renew  the  lease. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  {g  640-562;  Dec.  Dig.  { 
232.*] 

6w   VENDOB   AND   P17BCHA8ER    ({    232*)— RiOHTS 

OF  PuRCHASEBS—NoTicia— Possession. 

The  possession  of  premises  by  a  tenant  is 
constructive  notice,  not  only  of  such  tenant's 
rights  and  equities,  but  as  well  notice  of  those 
of  the  landlord. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  540-562;  Dec.  Dig.  { 
232.*] 

7.  SEQiraiSTRATION     (I     13*)— INDORSEMENT     OF 

Whit— Effect  of  Failttbe  to  Indorsk. 
The  provision  for  the  indorsement  of  a 
writ  of  sequestration  contained  in  the  act  of 
1907  ^.  L.  1907,  p.  482,  i  26)  is  for  the  ben- 
efit of  the  person  against  whom  the  writ  is 
directed,  and  if  it  lack  such  indorsement  un- 
til application  be  made  by  such  person  to  set 
it  aside,  it  is  not  wholly  void,  but  merely  void- 
able. 

[Ed.  Note. — ^For  other  cases,  see  Sequestra- 
tion, Cent  Dig.  i|  17-20;   Dec.  Dig.  |  13.*] 

Appeal  from  Court  of  CSiancery. 

Bill  In  equity  by  Caroline  Wood,  as  guard- 
Ian,  to  foreclose  a  mortgage  against  Robert 
A.  Price  and  others.  From  a  decree  (81  Atl. 
1093)  denying  the  petition  of  Jacob  G.  Price 
to  have  surplus  money  paid  to  him  as  pur- 
chaser of  the  mortgaged  lands  from  Robert 
A.  Price,  In  preference  to  the  claim  of  Alice 
C.  Price,  wife  of  Robert  A.  Price,  based  upon 
her  Inchoate  right  of  dower,  and  also  and  es- 
pecially upon  sequestration  proceedings  taken 
by  her  in  a  suit  for  maintenance  against  Rob- 
ert A.  Price,  the  petitioner  Jacob  C.  Price, 
appeals.    Affirmed. 

See,  also,  81  Att.  664. 

Vreeland,  King,  Wilson  &  Lindabury,  for 
appellant  Charlton  A.  Reed,  for  respondent 
Alice  Price. 

VOORHEES,  j;  The  opinion  written  for 
the  Court  of  Chancery  by  the  learned  Chan- 
cellor has  the  approval  of  this  court,  and 
but  for  the  stress  In  argument  and  In  the 
briefs  filed  pn  appeal  upon  points  which 
were  not  particularly  treated  In  it,  It  would 
be  quite  UAnecessary  to  add  In  any  way  to 
the  careful  exposition  of  the  principles  there- 
in set  forth.  A  restatement  of  the  facts  Is, 
of  course,'  uncalled  for. 

The  argument  is  made  that  a  suit  for 
alimony  Is  a  personal  action  and  results  In 
a  personal  decree  for  the  payment  of  money ; 
therefore,  to  sustain  it,  service  of  process 
upon  the  defendant  within  the  territorial 
limits  of  the  state  is  requisite  to  give  the 
courts  of  such  state  jurisdiction  to  render 


*For  other  eases  see  same  topic  and  section  NUUBBR  la  Dec.  Dig.  A  Am.  Dig.  Key  Mo.  Series  It  Rep'r  Indexes 
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Buch  Judgment  BUmendorf  r.  Elmendorf,  58 
N.  J.  Eq.  113,  44  Atl.  164;  Hervey  t.  Her- 
vey,  56  N.  J.  Eq.  424,  39  AO.  762.  It  Is  also 
further  contended  that  the  employment  of 
the  writ  of  sequestration  In  order  to  com- 
pel an  appearance,  pursuant  to  section  26  of 
the  divorce  act  (P.  L.  1907,  p.  482),  at  once 
ipso  facto,  renders  the  suit  a  proceeding 
in  rem,  or  quasi  in  rem.  This  was  the  view 
entertained  by  the  Court  of  Chancery. 

[1  ]  The  defendant,  however,  further  argues 
from  this  premise  that  the  suit,  having  thus 
become  an  action  in  rem,  the  land  being  the 
res  which  is  proceeded  against,  the  suit, 
from  the  time  of  issuing  the  writ  of  seques- 
tration, was  thereby  transformed  Into  a 
"suit  relating  to  or  afPectiug  the  possession 
of  or  title  to  lands  or  real  estate,"  and  so 
falls  directly  within  the  purview  of  "An 
act  respecting  notice  of  lis  pendens  (Revi- 
sion of  1902)"  (P.  L.  1902,  p.  477),  which  act 
provides    that    "neither    the    issuing   of    a 

•  •  •  subpoena  or  other  process  or  writ 
nor  the  filing  of  a  •  •  •  bill  •  •  • 
nor  any  proceedings  had  or  to  be  had  there- 
on *  *  *  shall  be  deemed  or  taken  to  be 
constructive  notice  to  any  bona  fide  pur- 
chaser •  •  •  of  any  lands  or  real  es- 
tate to  be  affected  thereby  until  the  com- 
plainant   *    *    •    shall     have    first     filed 

•  •  •  a  written  notice  of  the  pendency  of 
such  suit." 

Conceding,  for  argument's  sake,  the  cor- 
rectness of  the  reasoning,  and  that  the  ac- 
tion, by  the  employment  of  the  writ  of  se- 
questration and  the  filing  of  the  preliminary 
petition  for  it,  has  been  transformed  from 
an  action  In  personam  Into  one  Id  rem,  as 
distinguished  from  a  personal  action,  com- 
menced by  subpoena,  but  wherein  sequestra- 
tion had  been  resorted  to  merely  by  way  of 
mesne  process,  for  some  incidental  puri)ose, 
the  fallacy  of  the  proposition  lies  In  the 
misconception  of  the  general  doctrine  of  Us 
pendens,  and  of  the  distinction  existing  be- 
tween that  doctrine  and  the  doctrine  of  no- 
tice. Our  statute,  above  cited,  while  it  uses 
the  words  hereinbefore  quoted,  as  to  "con- 
structive notice,"  yet  a  consideration  of  the 
purposes  for  which  it  was  enacted  will  dem- 
onstrate that  it  took  origin  in  order  to 
eradicate  the  injustice  of  the  old  law. 

Although  many  Judicial  deliverances,  as 
well  as  text-writers,  have  stated  that  the 
doctrine  of  lis  pendens  Is  referable  to  the 
doctrine  of  notice,  that  view  has  by  the  best 
authority  been  denied,  and  as  stated  by  Prof. 
Pomeroy,  in  his  Elquity  Jurisprudence,  { 
633,  the  rule  la  "during  the  pendency  of  an 
equitable  suit,  neither  party  to  th»  litigation 
can  alienate  the  property  in  dispute  so  as  to 
affect  the  rights  of  his  opponent."  In  this 
Htate,  this  view  has  been  adopted.  Vice 
Chancellor  Pitney,  in  Turner  v.  Houpt,  53 
N.  J.  Eq.  526,  3.3  Atl.  28,  examined  and  col- 
lated many  authorities  on  that  subject,  and 
recognizes  the  rule  above  set  forth,  and  con- 
tinuing refers  to  the  reason   which  led  to 


the  adoption  of  the  statutory  notice  of  Us 
pendens  in  the  following  langna^ie:  "The 
manifest  hai-dshlp  of  applying  this  necessarr 
maxim  in  cases  of  conveyances  in  good  faith 
to  parties  without  notice  led  to  a  statutory 
provision  for  the  public  registry  of  a  no- 
tice." While  this  case  was  formally  oTer- 
ruled  (55  N.  J.  Eq.  593,  39  AU.  1114),  yet  not 
upon  this  point,  and  the  doctrhies  enunciat- 
ed by  the  learned  Vice  Chancellor  have  not 
been  by  it  at  all  repudiated.  McMichael  v. 
Webster,  57  N.  J.  Eq.  295.  at  page  300.  41 
AU.  714,  78  Am.  St.  Rep.  630,  sets  forth  the 
reasons  for  the  reversal.  Indeed,  this  conn, 
in  White  V.  White,  61  N.  J.  Eq.  629,  47  Atl. 
628,  refers  approvingly  to  the  case.  So  that, 
what  our  statute  really  did,  not  only  in  ef- 
fect, but  In  words,  for  It  Is  limited  In  its 
scope  to  any  bona  fide  purchaser  or  mort- 
gagee, etc.,  was  to  abrogate  the  rule  that 
parties  to  a  litigation  could  not  alienate  the 
property  In  dispute  as  against  the  rigbts  of 
the  opposing  parties  to  such  suit. 

[2]  It  made  the  recording  of  such  notice 
necessary  In  order  to  preserve  the  former 
effect  of  the  litigation.  So  that  the  result 
of  omitting  to  file  and  record  the  statutory 
notice  under  the  act  of  1002  left  the  parties 
free  to  deal  with  the  subject-matter  of  the 
litigation  nntrammeled,  and  one  acqulrins 
an  Interest  therein  pendente  lite  is  unaf- 
fected by  it,  provided  his  acquisition  was 
made  bona  fide  and  without  notice  of  equi- 
ties. 

[8]  It  will  thus  be  clear  that  the  statute 
did  not  at  all  deal  with  the  rights  of  per- 
sons who  had  notice,  either  actual  or  con- 
structive, of  equities  which  would  bind  or 
charge  their  rights.  The  old  rules,  under 
which  the  litigation  itself  was  made  to  limit 
the  rights  of  parties  acquiring  Interests  in 
the  subject-matter  were  changed  by  the  stat- 
ute above  cited,  unless  the  statutory  notice 
was  recorded.  Having  now  disposed  of  the 
effect  of  the  lis  pendens  act,  and  shown  that 
it  does  not  apply  to  persons  who  do  not  ac- 
quire interests  in  the  subject-matter  bona 
fide,  we  must  look  to  the  situation  of  the 
parties  and  discover  whether  there  was  no- 
tice, either  actual  or  constructive,  to  the 
purchaser  of  the  property. 

[4]  Jacob  C.  Price  had  purchased  the  prem- 
ises at  the  foreclosure  sale,  on  October  8, 
1008.  The  equity  of  redemption  had  been 
conveyed  to  him  by  the  mortgagor,  bis  broth- 
er, in  August  previous,  pending  the  fore- 
closure suit.  Before  that,  the  writ  of  se- 
questration had  been  issued  and  served. 
Now  Dr.  Price  took  the  deed  without  the 
signature  of  the  wife,  whom  he  knew  to  be 
entitled  to  dower,  subject  to  payment  of 
the  mortgage.  He  was,  therefore,  put  upon 
Inquiry  as  to  the  rights  of  the  wife,  at  least, 
so  far  as  her  strict  dower  interest  was  con- 
cerned. He  was  also  put  upon  inquiry  as 
to  the  lien  of  the  writ  of  sequestration,  by 
reason  of  the  open,  notorious  and  exclusive 
possession   of   the   tenant   uf   the  property. 
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and  It  la  conceded  that  so  far  as  tbe  tenant's 
rights  were  concerned,  he  was  chargeable 
with  notice  of  whatever  rights  the  tenant 
had  to  remain  In  the  property,  and  which 
the  tenant  conld  ^force  against  It.  All 
authorities  are  agreed  that  the  general  rule 
Is  that  possession  of  real  estate  which  Is 
actual,  open  and  vialble  occupation,  incon- 
sistent with  the  title  of  the  apparent  owner 
by  the  record  and  not  equirocal,  occasional, 
or  for  a  temporary  or  special  purpose,  is 
constmctlTe  notice  to  all  the  world  of  the 
rights  of  the  party  in  possession. 

[t]  This  agreement  of  the  authorities  also 
extends  to  include  those  equities  of  one  who 
occupies  as  tenant  that  are  connected  with 
the  tenancy,  as  the  contents  of  and  the  cove* 
nants  contained  In  the  lease,  and  as  well  to 
interests  under  collateral  agreements,  as  a 
contract  to  convey  the  land,  or  to  renew  the 
lease,  etc  Taylor  v.  Stibbert,  2  Ves.  Jr.  437 ; 
Daniels  v.  Davison,  16  Ves.  249;  Allen  v.  An- 
thony, 1  Mer.  282;  Barnhart  v.  Greenshields, 
9  Moore,  P.  C.  C.  18;  Le  Neve  v.  Le  Neve,  2 
Leading  Oases  in  Eq.  187. 

In  the  Court  of  Chancery,  Chancellor  Run- 
yon  in  Havens  v.  Bliss,  26  N.  J.  Eq.  36S, 
says:  "If  a  tenant  has  even  changed  his  char- 
acter by  having  agreed  to  purchase  the  es- 
tate, his  possession  amounts  to  notice  of 
his  equitable  title  as  purchaser."  Now,  it  is 
the  duty  of  a  purchaser  to  inquire  of  the 
person  In  possession  of  the  premises  and  as- 
certain the  rights  under  which  he  holds,  and 
if  this  duty  of  Inquiry  be  disregarded,  the 
purchaser  is  chargeable  with  notice  of  such 
facts  as  the  inquiry.  If  it  had  been  In  fact 
made,  would  have  revealed.  2  Leading  Cas- 
es in  Eq.  p.  188 ;  Holmes  v.  Stout,  10  N.  J. 
Eq.  419,  426;  Havens  v.  Bliss,  supra;  Es- 
sex County  Nat.  Bank  v.  Harrison,  57  N.  J. 
Eq.  91,  40  Atl.  209. 

(•]  Where  the  possession  is  that  of  a  ten- 
ant, the  authorities  are  conflicting  as  to  the 
extent  of  the  notice  flowing  from  such  oc- 
cupancy! The  English  rule  is  that  "the  oc- 
cupation of  land  by  a  tenant  affects  a  pur- 
chaser of  the  land  with  constructive  notice 
of  all  that  tenant's  rights,  but  not  with  no- 
tice of  his  lessor's  title  or  rights."  Hunt  v. 
Lnck,  1902,  1  Oh.  428,  where  the  English 
cases  are  reviewed.  Under  this  authority, 
a  purchaser  is  charged  with  notice  of  those 
rights  which  a  tenant  might  enforce,  but  not 
with  constructive  notice  of  the  rights  of  some 
other  person  to  whom  the  tenant  pays  rent. 
This  role  In  some  of  the  American  states 
has  been  followed,  but,  Prof.  Pomeroy  in  his 
E^iulty  Jurisprudence  says:  "Another  and 
more  numerous  group  of  decisions  by  the 
courts  of  various  states  hold  that  a  pur- 
chaser, by  means  of  a  lessee's  possession,  is 
pat  upon  inquiry  respecting  all  the  rights 
and  interests  under  which  the  tenant  holds, 
and  which  affect  the  property,  and  is  there- 
fore charged  with  constructive  notice  of  the 
leflBor's  title  and  estate."    He  concludes  that 


the  latter  rule  may  be  regarded  as  the  Amer- 
ican doctrine.  Section  625,  where  the  au- 
thor has  collected  the  cases.  See,  also,  sec- 
tions 616,  616,  618.  This  subject  does  not 
seem  to  have  been  passed  upon  by  this  court. 
There  are,  however,  in  the  Court  of  Chan- 
cery, cases  which  approach  the  question. 

In  Havens  v.  Bliss,  26  N.  J.  Eq.  363,  Run- 
yon,  Chancellor,  writing  the  opinion  says: 
"It  is  true  there  are  to  be  found  cases  in 
this  country  in  which  the  notice  which  pos- 
session gives  is  confined  to  a  known  title  un- 
der which  the  possessor  holda,  but  the  rule 
is,  and  I  see  nothing  to  take  this  case  out 
of  Its  operation,  that  the  occupancy  of  land 
is  equivalent  to  notice,  to  all  persons  deal- 
ing with  the  title  of  the  claim  of  the  oc- 
cupant. If  a  tenant  has  even  changed  his 
character  by  having  agreed  to  purchase  the 
estate,  his  possession  amounts  to  notice  of 
his  equitable  title  as  purchaser.  2  Sugd.  on 
Vend.  (11th  Am.  Ed.)  543;  Daniels  v.  Davi- 
son, 16  Vesey,  254.  In  Baldwin  v.  Johnson,  1 
N.  J.  Eq.  441,  the- language  of  Ix>rd  Rosslyn, 
in  Taylor  v.  Stibbert,  2  Ves.  Jr.  440,  is  quot- 
ed with  approbation,  and  applied  to  a  case 
where  a  mortgagee  had  taken  her  mortgage 
on  land,  the  legal  title  to  which  was  in  the 
mortgagor,  but  was  subject  to  a  trust  in  fa- 
vor of  another  person,  of  which  the  mort- 
gagee had  no  knowledge  or  Information. 
The  tenants  of  the  mortgagor  were  in  ac- 
tual possession  of  the  property.  The  court 
held  her  bound  to  inquire  of  them  as  to  the 
title.  The  language  of  Lord  Rosslyn  above 
referred  to  is:  'It  was  sufficient  to  put  the 
purchaser  upon  Inquiry,  that  he  was  inform- 
ed the  estate  was  not  in  the  actual  posses- 
sion of  the  person  with  whom  he  contracted; 
that  he  cqpld  not  transfer  the  ownership 
and  possession  at  the  same  time  that  there 
were  interests  as  to  the  extent  and  terms  of 
which  it  was  his  duty  to  Inquire.'"  The 
same  learned  Chancellor  in  Wanner  v.  Sis- 
son,  29  N.  J.  Eq.  141,  denies  the  character 
of  a  bona  fide  purchaser  to  one  who  liad  no- 
tice of  the  claim  of  persons  in  possession, 
and  says:  "If  they  were  tenants  or  had  no- 
tice of  the  claims  of  those  under  whom  they 
claim,  the  rule  is  that  the  occupancy  of  land 
is  equivalent  to  notice  to  all  persons  deal- 
ing with  the  title  of  the  claim  of  the  oc- 
cupant. If  a  tenant  has  even  changed  his 
character  by  having  agreed  to  purchase  the 
estate,  his  possession  amounts  to  notice  of 
bis  equitable  title." 

In  Essex  County  Nat  Bank  v.  Harrison, 
57  N.  J.  Eq.  91,  40  Ati.  209,  Pitney,  V.  C, 
declared  "that  the  effect  of  the  constructive 
notice  due  to  possession  Is  a  notice  of  every- 
thing which  a  party  interested  in  the  prem- 
ises would  get  by  inquiring  of  the  party  in 
possession.  In  other  words,  the  actual^  pos- 
session of  the  premises  puts  any  person  hav- 
ing a  claim  or  seeking  to  acquire  title  there- 
to, to  an  inquiry  of  such  person  as  to  what 
his  title  actually  is." 
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It  seems  tbat  to  give  to  a  tenant's  posses- 
sion, the  effect  of  notice  of  bis  landlord's  ti- 
tle Is  tbe  more  reasonable  conclusion.  Tbe 
possession  of  a  tenant  is  tbe  possession  of 
the  laudlord.  The  origin  and  reason  for  tbe 
contrary  doctrine  are  not  made  clear  In  tbe 
English  cases,  and  although  tbe  learned 
Judge  who  delivered  the  opinion  in  Bamhart 
'v.  Oreensbields,  supra,  reviews  the  cases^ 
not  one  of  tbem  referred  to  discusses  this 
exact  question,  and  his  ezamiuation  of  tbem 
concludes:  "There  is  no  authority  in  these 
cases  for  the  proposition  that  notice  of  a  ten- 
ancy Is  notice  of  the  title  of  the  lessor;  or 
that  a  purchaser  neglecting  to  inquire  into 
tbe  title  of  the  occupier  is  affected  by  any 
other  equities  than  those  which  such  oc- 
cupier may  Insist  on.  Whatever  authority 
there  is  upon  tbe  subject  is  tbe  other  way." 
Now  an  Inquiry  of  a  tenant  of  necessity 
would  result  in  being  informed  of  the  land- 
lord under  whom  tbe  tenant  occupied,  and 
whose  possession  it  was  that  the  tenant  held, 
and  through  whom  tbe  latter  must  assert 
whatever  right  be  claims  to  retain  the  prem- 
ises. To  limit,  therefore,  tbe  effectiveness  of 
tbe  Inquiry  merely  to  the  rights  of  tbe  ten- 
ant, is  to  deprive  tbe  notice  of  practical  and 
beneflclal  usefulness  to  a  purchaser,  a  re- 
sult which  must  have  been  originally  In- 
tended in  the  beneficent  design  for  his  pro- 
tection, at  the  foundation  of  tbe  doctrine. 
As  Chief  Justice  Field  of  California  says, 
in  the  well-considered  case  of  Dutton  t. 
Warscbauer,  21  Cal.  609,  82  Am.  Dec.  765, 
in  discussing  the  subject:  "It  is  not  easy  to 
give  to  tbe  fact  of  possession,  any  influence 
as  notice,  without  making  it  notice  of  all 
such  matters  as  a  prudent  man  desirous  of 
purchasing  tbe  property  would  i^^turally  In- 
quire about  respecting  tbe  title.  Ascertain- 
ing that  tbe  possession  of  the  occupant  is 
that  of  a  tenant,  be  would.  In  the  ordinary 
course  of  things,  proceed  to  Inqnire  as  to 
tbe  title  of  tbe  landlord." 

Dickey  v.  Lyon,  19  Iowa,  544,  contains  an 
Instructive  examination  of  tbe  question,  and 
concludes:  "It  seems  to  follow,  therefore, 
that  If  the  possession  of  a  tenant  is  notice  of 
bis  lease  and  its  contents,  as  tbe  authorities 
uniformly  concede,  it  must  necessarily  be- 
come notice  of  the  fact  that  the  landlord 
claims  title  and  holds  possession  adverse  to 
the  proposed  purchaser's  vendor,  and,  hav- 
ing notice  of  such  fact,  he  cannot  become  a 
good-faith  purchaser  of  the  estate."  Anoth- 
er case  whicb  deals  with  tbe  subject,  ex- 
haustively 'and  satisfactorily,  Is  Randall  v. 
Llngwall,  43  Or.  383,  73  Pac  1,  In  which  the 
same  result  Is  attained.  The  text-books  gen- 
erally also  regard  this  as  the  more  logical 
and  generally  accepted  conclusion  (Wade  on 
Notice  [2d  Ed.]  {  286;  Fetter  on  Equity, 
p.  85;  Eaton,  Equity,  p.  141),  and  it  is  so 
held  in  the  greater  number  of  tbe  states  of 
tbe  Union.  They  have  been  collected  In  23 
Am.  &  Eng.  Ency.  of  Law,  p.  601.  and  also 


in  the  notes  to  Crooks  y.  Jenkins,  124  Iowa, 
317,  as  reprinted  in  104  Am.  St  Bep.  at  page 
348.  We  conclude,  therefore,  that  tbe  pos- 
session of  premises  by  a  tenant  is  construc- 
tive notice,  not  only  of  ;uch  tenant's  rights 
and  equities,  but  as  well  notice  of  those  of 
tbe  landlord. 

From  an  examination  of  the  case,  it'  ap- 
pears that  Guerln,  the  tenant,  originally  bad 
a  lease  made  in  February,  1904,  and  duly 
recorded,  for  a  term  of  two  years,  wltb  a 
privilege  of  renewal  for  tbree  addlttonal 
years,  and  an  option  to  purchase  at  any  time 
during  tbe  demised  term,  and  that  be  was 
in  the  open  and  actual  possession  of  the 
premises.  The  fact  that  tbe  term  had  ex- 
pired at  the  time  of  tbe  transfer  to  Jacob 
C  Price  takes  the  case  out  of  tbe  rule  that 
there  is  no  obligation  to  inquire  wben  the 
possession  is  not  inconsistent  with  the  rec- 
ord title,  a  question  aUuded  to  in  Oardom  v. 
Chester,  60  N.  J.  Eq.  238,  245,  46  Ati.  002. 
The  tenant's  occupation  was  not  then  neces- 
sarily under  this  lease  as  disclosed  by  tbe 
record.  It  was,  at  the  best,  uncertain.  Be- 
sides, the  character  of  tbe  toiant's  oocnpa- 
tion  bad  changed,  for  be  bad,  before  the 
transfer  of  title,  attorned  to  the  sheriff  nn- 
der  tbe  writ  of  sequestration,  and  of  snch 
change,  as  we  have  before  pointed  out,  the 
purchaser  bad  constructive  notice.  In  ex- 
ecuting the  writ,  Guerln  was  notified  by  the 
sheriff  In  writing,  dated  August  5,  1908,  to 
attorn  and  pay  to  the  sheriff  arrears  of 
rents  and  rents  growing  due  for  tbe  prop- 
erty, so  that  the  tenant — ^for  be  paid  the 
sheriff  afterwards  on  the  24tb  of  August, 
$156.50,  as  rent— became  a  tenant  of  tbe 
sheriff  by  virtue  of  the  command  of  the  writ 

The  books  say  that  a  sequestration  out  of 
chancery  is  more  effectual  than  an  execution 
at  law,  and  binds  from  the  time  of  award- 
ing tbe  commission  and  not  from  the  time  of 
executing  It  1  Vern.  58.  Here  execution 
of  tbe  writ  antedated  tbe  deed.  It  is  there- 
fore unnecessary  for  us  to  bold  that  se- 
questration binds  before  its  execatlon.  Tbe 
sequestrators,  formerly  seven  In  number, 
were  oflicers  of  the  court,  and  to  act  from 
time  to  time  as  tbe  conrt  should  direct  and 
account  to  tbe  court  for  moneys  received. 
Motion  might  be  made  and  an  order  obtain- 
ed for  tenants  to  attorn  and  pay  their  rents 
to  tbe  sequestrators  or  for  a  sale  and  dis- 
position of  the  goods  of  the  party,  and,  wben 
the  sequestrator  is  In  possession,  be  cannot 
be  disturbed  without  leave  of  the  conrt  9 
Vesey,  336.  Under  tbe  authority  of  tbe  writ, 
the  sequestrators  may  enter  into  posaessitn 
of  real  estate  In  tbe  occupation  of  tbe  dis- 
obedient person,  and  may  also  enter  Into  the 
receipt  of  the  rents  of  such  estates  as  are  in 
occupation  of  tenants.  Upon  entering  into 
tbe  real  estate,  tbey  should  serve  tbe  tm- 
ants  In  possession  with  a  notice  to  attorn 
to  pay  their  rents  to  them.  ^  Vesey,  22  and 
24.     If  the  tenants  refuse  to  attorn,  tbe 
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proper  conme  is  to  obtain  npon  notice  to  tbe 
tenants,  an  order  to  attorn  and  pay  the  rents. 
Jacobs,  Law  IHctlonary,  vol.  6,  tit.  Seques- 
tration; 8  Bacon,  Abdg.  tit.  Sequestration;  2 
Dan.  Chany.  1054  et  seq.  The  petitioner's 
duty  was  to  malce  inquiry  of  the  tenant,  and 
therein  he  failed.  He  Is  therefore  charge- 
able with  notice  of  the  facts  which  he  would 
bare  learned  had  he  pursued  such  inquiry, 
not  only  as  to  the  tenant's  tittle,  but  as  to 
all  tbe  facts  and  circumstances  which  the 
tenant  knew  concerning  the  title,  and  spe- 
cially concerning  the  right  In  which  the  per- 
son in  possession  was  occupying  the  prem- 
ises, and  that  would  have  led  to  notice  of 
tbe  execution  of  the  writ,  the  attornment 
of  the  tenant  to  the  sberltf,  and  that  the 
property  was  then  in  custodla  legls. 

[7]  It  Is  argued  that  tbe  book  does  not 
show  that  the  writ  was  indorsed, .  according 
to  the  statute.  To  make  this  available,  it 
should  clearly  appear  that  such  was  the  fact 
The  point  does  not  seem  to  have  been  raised 
In  the  court  below  and  Is  not  mentioned  in 
tbe  opinion  of  tbe  Chancellor.  If,  however. 
It  be  conceded  that  the  writ  lack  such  In- 
-dorsement,  yet  it  will  be  noted  that  no  ap- 
plication was  made  by  Robert  A.  Price, 
against  whom  it  issued,  to  set  It  aside  for 
that  reason,  and  it  may  be  that,  if  such  ap- 
plication had  been  made  by  him,  under  the 
rule  laid  down  in  Jemee  v.  Jernee,  54  N.  J. 
Eq.  657,  35  AU.  458,  the  relief  would  have 
been  granted,  but  until  such  application  was 
made,  the  writ  was  not  wholly  void  against 
lilm,  but  at  the  most,  merely  voidable. 

The  provision  for  the  indorsement  was  In- 
tended to  operate  for  the  benefit  of  the  per- 
son against  whom  the  writ  was  directed. 
The  process  did  not  deprive  the  defendant 
of  his  liberty  as  was  the  fact  in  the  case 
Just  cited.  The  defendant,  instead  of  ap- 
pearing to  the  suit,  has  rather  defied  the 
process  of  the  court,  has  not  appeared,  has 
not  claimed  the  benefit  that  the  indorsement 
of  the  writ  would  have  ^ven  him,  and  can* 
not,  therefore,  claim  that  he  has  been 
banned. 

If  the  writ  was  voidable  in  his  favor,  it 
l8  not  perceived  how  Jacob  C.  Price,  the  pe- 
titioner, can  reap  any  benefit  from  that  fact 
until  It  has  been  vacated. 

Tbe  decree  of  tbe  Chancellor  will  be  af- 
firmed. 


WALLING  T.  CENTRAL  R.  CO.  Or  NEW 

JERSEY. 

{Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

fSyttahu  iy  the  Court.) 

Railroads    (g    337*)— Operatiow— Accidknts 
AT  Cbossinos— Fbiohtenino  Animals. 
It  appeared  in  tliia  caie  that,  by  reason  of 
trees  and  shrubbery  growing  along  the  line  of 


the  defendant's  railroad,  the  plalnUff,  who  was 
driving  a  horse  and  wagon  along  the  road  to- 
ward the  railroad  crossing,  had  his  view  ob- 
structed for  a  long  distance  which  prevented 
him  from  seeing  the  approach  of  a  locomotive 
engine  to  the  railroad  crosaing  until  he  at- 
tained a  point  in  the  road  within  <20  feet  of 
the  crossing;  and  it  was  then  for  the  first 
time  that  he  was  enabled  to  see  a  locomotive 
engine  approaching  the  crossing  rapidly,  within 
120  feet  of  it.  Neither  of  the  statutory  sig- 
nals had  been  previously  pven  to  give  warning 
of  its  approach  to  the  crossing,  and  none  was 
^ven  until  the  engine  was  close  to  the  cross- 
mg,  when  it  emitted  a  loud  blast  from  its 
whistle,  which  frightened  the  horse  and  caused 
him  to  become  unmanageable  and  to  ran  Into 
the  locomotive  engine,  whereby  the  plaintiff 
was  injured.  Held,  that  the  proximate  cause 
of  the  Injury  was  the  original  wrong  of  the  de- 
fendant in  failing  to  give  either  of  the  stat- 
utory signals  in  time  to  warn  the  plaintiff  from 
entering  into  a  place  of  danger,  and  that  it 
was  immateriaJ  that  the  inmiediate  cause  of 
frightening  the  horse  and  causing  him  to  run 
into  the  locomotive  engine  was  the  lawful  blow- 
ing of  the  whistle  for  the  next  crossing;  the 
injury  to  tbe  plaintiff  being  attributable  to  the 
original  unlawful  act  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  1090-1095;   Dec  Dig.  {  387.»] 

Gummere,  C.  J.,  and  Swayze  and  Voorhees, 
JJ.,  dissenting. 

Error  to  Supreme  Court. 

Action  by  Thomas  H.  Walling  against  tbe 
Central  Railroad  Company  of  New  Jersey. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed,  and  venire  de  novo  awarded. 

Aaron  E.  Johnston,  for  plaintiff  In  error. 
George  Holmes,  William  A.  Barkalow,  and 
Durand,  Ivins  &  Carton,  for  defendant  In 
error. 

KALISCH,  J.  The  writ  of  error  In  this 
case  brings  under  review  the  propriety  of  a 
nonsuit  ordered  In  a  Supreme  Court  issue 
tried  In  the  Monmouth  circuit.  This  was  a 
second  trial  of  tbe  cause.  At  a  former  trial, 
upon  the  same  evidence  as  presented  by  tbe 
plaintiff  at  the  second  trial,  the  case  was 
submitted  to  the  jury  and  a  verdict  returned 
in  favor  of  the  plaintiff.  This  verdict  upon 
the  defendant's  rule  to  show  cause  was  sub- 
sequently set  aside  by  the  Supreme  Court  at 
the  June  term,  1909.  Prior  to  tbe  second 
trial,  tbe  plaintiff's  declaration  was  amended 
to  contain  an  averment  that  tbe  defendant 
company,  by  its  servants,  negligently  failed 
to  give  tbe  statutory  signals,  and  because 
of  such  failure,  etc.,  tbe  plaintiff,  who  was 
driving  a  horse  and  wagon  and  approaching 
the  railroad  crossing  where  tbe  collision  took 
place,  and  whose  view  of  the  approaching 
train  was  obstructed,  and  who  bad  no  notice 
of  the  approach  of  tbe  train  to  the  crossing, 
drove  the  horse  and  wagon  close  to  said 
crossing  In  a  place  or  zone  of  danger,  from 
which  be  was  unable  to  extricate  himself, 
and  while  said  horse  was  in  said  position  of 
danger  the  defendant,  by  its  servants,  care- 
lessly, etc.,  blew  the  whistle  of  said  engine 
close  to  tbe  said  horse  and  to  said  crossing. 
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thereby  frightening  said  horse  so  that  be 
became  unmanageable,  and  the  plaintiff  could 
not  hold  or  control  blm,  and  said  horse 
plunged  forward  and  into  said  locomotive 
engine,  whereby  the  plaintiff  was  Injured,  etc. 

The  testimony  adduced  by  the  plaintiff 
tended  to  establish  these  facts,  as  alleged  In 
the  declaration,  and  It  also  appeared  thereby 
that  the  plaintiff  for  a  long  distance  on  the 
road  bad  his  view  shut  off  by  trees  and 
shrubbery  in  the  direction  from  which  the 
locomotive  engine  and  train  were  approach- 
ing the  crossing,  and  that  the  flrst  opportu- 
nity of  any  ylew  at  all  afforded  to  the  plain- 
tiff was  when  he  was  within  20  feet  of  the 
railroad  crossing  and  in  a  place  of  danger, 
and  that  then  It  was  that  he  was  first  en- 
abled to  see  the  locomotive  engine  appcoach- 
ing,  and  that  at  that  time  the  engine  was 
about  120  feet  away  from  the  crossing.  The 
plaintifTs  testimony  tended,  also,  to  establish 
that  he  had .  cautiously  proceeded  along  the 
road,  and  had  been  looking  and  listening  for 
signals,  and  that  he  had  neither  seen  nor 
heard  any,  until  he  reached  within  20  feet 
of  the  crossing,  when  the  presence  of  the 
locomotive  engine  and  train  first  became  vis- 
ible to  him. 

In  granting  the  nonsuit  the  trial  Judge 
said:  "There  wa?,  however,  no  proof  that 
the  blowing  of  the  whistle  was  negligence. 
The  statute  requires  It  to  be  blown  or  a  bell 
rung  when  a  train  approaches  a  crossing  and 
arrives  at  a  certain  distance  from  It  It 
was  not  shown  that,  when  the  train  was  at 
this  crossing,  another  was  not  so  near  as  to 
require  the  statutory  signal  to  be  given.  It 
was  not  per  se  carelessness  to  blow  the 
whistle,  unless  the  plaintiff  was  In  such 
a  position  as  to  charge  the  engineer  with 
knowledge  of  his  presence.  Mallc^e  or  wan- 
tonness attributable  to  the  defendants  Is  not 
shown."  This  was  the  exact  language  used 
by  the  Supreme  Court  in  setting  aside  the 
verdict  obtained  in  the  first  trial.  This  was 
an  erroneous  view  of  the  law  as  applied  to 
the  facts  of  the  plaintiff's  case.  The  Jury 
might  have  reasonably  found  that  the  failure 
on  the  part  of  the  defendant  to  give  either 
of  the  statutory  signals  to  warn  travelers  of 
the  approach  of  the  train  to  the  crossing 
where  the  collision  occurred  was  the  negli- 
gence on  which  the  action  was  based.  And 
the  Jury  might  also  have  properly  found  that 
the  blowing  of  the  whistle  near  or  at  the 
crossing  (whether  negligent  or  not)  where 
the  collision  took  place  was  a  mere  contribu- 
tory cause.  And  the  Jury  might  also  have 
reasonably  found  that  if  the  whistle  had 
been  blown  900  feet  from  the  crossing  as 
required  by  law,  and  the  whistle  blown  or 
the  bell  sounded  continuously  thereafter,  it 
would  have  been  a  warning  to  the  plaintiff 
that  would  have  enabled  him  to  avoid  driv- 
ing too  close  to  the  crossing  and  into  a  place 
of  danger.  But,  under  the  circumstanc-es,  as 
developed  here,  the  failure  to  give  either  of 
the  statutory  signals  lulled  the  plaintiff  into 


a  sense  of  security,  and  lured  him  Into  a 
place  of  danger  where  he  would  not  have 
been.  If  he  had  had  timely  warning.  The 
plaintiff  occupying  a  place  of  danger  when 
the  locomotive  engine  reached  near  the  cross- 
ing and  gave  the  blasts  of  the  whistle  which 
frightened  the  horse  was  due  to  the  failure 
of  the  defendant  to  give  either  of  the  statn- 
tory  signals  in  time. 

The  defendant  attempts  to  excuse  the  orig- 
inaj  wrongful  act  by  the  plea  that  the  stat- 
ute Imposed  a  duty  ui>on  the  engineer  either 
to  blow  a  whistle  or  ring  a  bell  900  feet  from 
a  crossing,  and  to  continue  to  give  either  of 
those  statutory  signals  until  the  crossing  has 
been  passed,  and  that,  therefore,  when  the 
whistle  was  blown  near  the  crossing  which 
startled  the  horse  and  caused  the  collision, 
the  enghieer  was  In  the  performance  of  a 
statutory  .duty  to  give  a  signal  for  the  next 
crossing,  and  that,  unless  there  was  proof 
tending  to  show  that  this  duty  was  negli- 
gently performed,  the  plaintiff's  case  must 
fall.  But  this  position  assumed  by  the  de- 
fendant. In  view  of  the  circumstances  of  this 
case,  is  manifestly  unsound.  To  give  to  the 
defendant's  contention  the  effect  asked  for 
would  be  to  release  a  wrongdoer  from  the 
consequences  of  his  own  wrong.  It  Is  wholly 
immaterial  that  the  act  or  acts  intervening 
between  the  original  wrongful  act  and  the 
act  which  injured  the  plaintiff  was  or  were 
lawful,  because  It  was  the  force  of  the  defend- 
ant's original  wrong  which  placed  the  plaintiff 
In  a  position  of  peril.  And  the  force  of  the 
defendant's  original  wrongful  act  continued 
so  long  as  the  plaintiff  occupied  a  position 
of  danger  induced  by  such  wrongful  act.  It 
Is  the  negligent  act  in  Its  causal  relation  to 
the  consequent  Injury  that  determines  the 
proximate  cause.  The  principle  here  stated 
is  well  illustrated  by  the  famous  squib  case, 
Scott  V.  Shepard,  2  Wm.  Black  Rep.  892. 
Although  It  appeared  in  that  case  that  after 
the  original  wrongdoer  had  thrown  the  squib, 
the  lawful  acts  of  two  individuals  had  in- 
tervened before  the  plaintiff  was  struck  by 
the  squib,  and  that  it  was  the  lawful  act  of 
the  last  thrower  of  the  squib,  which  injured 
the  plaintiff,  De  Grey,  C.  J.,  held  that,  the 
force  of  the  original  act  of  the  wrongdoer 
having  resulted  In  an  Injury  to  the  plaintiff, 
he  must  be  held  responsible  for  the  conse- 
quences which  ensued. 

As  the  plaintiff's  testimony  in  this  case 
tended  to  prove  that  the  defendant  had  fail- 
ed to  give  either  of  the  statutory  signals,  and 
that  the  plaintiff  had  no  notice  of  the  ap- 
proach of  the  locomotive  engine  and  train 
until  he  was  within  20  feet  of  the  railroad 
crossing  and  in  a  place  of  i>erll,  when  the 
horse  became  frightened  and  unmanageable 
by  the  blasts  from  the  whistle  of  the  engine, 
and  plunged  into  it,  Injuring  the  plaintiff, 
there  was  a  case  established  for  a  Jury  to 
pass  upon,  and  the  action  of  the  trial  court 
in  nonsuiting  the  plaintiff  was  error,  requir- 
ing a  reversal  of  the  Judgment. 
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The  jadgment  of  tbe  Supreme  Court  will 
therefore  be  reversed,  and  a  venire  de  novo 
awarded. 

6UMMKRB,  G.  J.,  and  SWATZB  and 
YOORHEES,   J  J.,  dissent 


KEOUGH  V.  CENTRAL  R.  CO.  OF  NEW 

JERSEY  et  al. 

<Coart  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1911.) 

Error  to  Supreme  Court. 

Action  by  John  W.  Keough  against  tlie  Cen- 
tral Railroad  Company  of  New  Jersey  and 
others.  Judgment  for  defendants,  and  plaintilf 
brings  error.     Reversed. 

Aaron  E.  Johnston,  for  plaintiff  in  error. 
George  Holmes,  William  A.  Barkalow,  and  Du- 
rand,  Ivins  &  Carton,  for  defendants  in  error. 

PER  CURIAM.  The  action  in  this  case  was 
for  damages  sustained  by  the  plaintiff  to  his 
property,  a  horse  and  wagon,  and  was  found- 
ed upon  the  same  state  of  facts  as  was  dis- 
closed in  case  8  (No.  85),  Walling  v.  Central 
K.  Co.  of  New  Jersey,  81  Atl.  987,  decided  at 
the  present  term.  For  the  reasons  stated  in  the 
opinion  in  that  case,  the  judgment  will  be  re- 
versed, and  a  writ  venire  de  novo  awarded. 

GUMMERE.  C.  J.,  and  SWAYZE  and  VOOR- 
HEBS,  JJ.,  dissent. 


NEW  JERSEY  &  H.  R.  RY.  &  FERRY  CO. 

V.  AMERICAN  ELECTRIC  WORKS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  19U.) 

(Syllaius  bv  the  Court.) 

1.  Stbeet  Railroads  (§  51*)— Consolidation 
—Petition  bt  Dissbntiko  Stockholdeb— 
Sufficiency. 

Proceedings  for  a  consolidation  of  traction 
companies  having  been  taken  pursuant  to  sec- 
tion 18,  etc.,  of  the  traction  act  of  March  14, 
1893,  under  which  said  companies  were  organ- 
ized (P.  L.  p.  315;  3  Gen.  St.  p.  3235,  S  137). 
and  a  dissenting  stockholder  having  applied  to 
the  circuit  court  of  the  county  pursuant  to  sec- 
tion 23  for  the  appointment  of  commissioners 
to  appraise  the  market  value  of  his  stock,  etc., 
held,  that  section  23  provides  for  a  proceeding 
that  is  voluntary  as  between  the  parties,  and  at 
the  same  time  highly  beneficial ;  that  the  sec- 
tion ought  to  be  liberally  construed  in  aid  of 
the  proposed  remedy;  and  that  the  procedure 
should  not  be  hampered  by  technical  conditions 
that  are  not  expressed  in  the  language  of  the 
statute. 

fEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  S  51.*] 

(Additional  SvVahui  by  Editorial  Staff.) 

2.  Judges  (|  29*)— Absexce  moM  Circuit- 
Ai:thobitt  of  Supreme  Court  Justices. 

Where  the  justice  of  the  Supreme  Court 
assigned  to  a_  certain  circuit,  and  the  circuit 
court  judge  likewise  assigned  to  that  circuit, 
were  absent  from  the  state,  any  justice  of  the 
Supreme  Court  could  discharge  the  duties  of  the 
judge  of  such  circuit  nnder  act  March  23,  1900 
(P.  L.  pp.  351,  355)  §S  14,  28. 

(EM.  Note.— For  other  cases,  see  Judges,  Cent, 
nig.  ${  140-152 ;   Dec.  Dig.  §  20.*] 


3.  Street  Railroads  (S  51*)— Consolidation 
— Action  bt  Dissenting  Stockholder- 
Sufficiency  OF  Petition. 

An  order  appointing  appraisers  on  petition 
of  a  dissenting  stockholder  on  consolidation  of 
traction  companies,  which  requires  them  to  ap- 
praise the  full  market  value  of  the  stock  owned 
by  the  petitioner,  and  to  do  whatever  else  the 
appraisers  are  by  law,  under  the  statute  in  such 
cases  made  and  provided,  authorized  to  do,  is 
suificiently  specific,  when  read  in  connection 
with  the  petition  and  the  consolidation  agree- 
ment referred  to  in  the  petition,  to  show  that 
the  statute  referred  to  is  the  traction  act  ot 
March  14,  1893  (P.  U  p.  302). 

r£}d.  Note. — For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  51.*] 

Error  to  Supreme  Court. 

Action  by  the  New  Jersey  &  Hudson  River 
Railway  &  Ferry  Company  against  the  Amer- 
ican Electric  Works.  Judgment  for  defend- 
ant (7S  Atl.  670),  and  plalntlfr  brings  error. 
Affirmed. 

Wendell  J.  Wright,  for  plaintiff  In  error. 
Arthur  F.  Egiier  and  McCarter  &  English, 
for  defendant  in  error. 


PITNEY,  Ch.  Prior  to  the  consolidation 
presently  to  be  mentioned,  the  Hudson  River 
Traction  Company  and  the  New  Jersey  & 
Hudson  River  Railway  &  Ferry  Company 
were,  respectively,  corporations  organized 
under  the  so-called  "Traction  Act"  of  1893, 
being  chapter  172  of  the  laws  of  that  year, 
and  found  in  P.  I*  1S93,  p.  302  (3  Gen.  St. 
p.  3235,  S  120).  That  act,  by  its  eighteenth 
and  succeeding  sections,  authorizes  a  con- 
solidation of  the  stock,  property,  franchises, 
and  railways  of  corporations  created  under 
the  act,  and  prescribes  the  steps  to  be  taken 
in  order  to  bring  about  such  consolidation. 
Section  23  provides,  in  snbstance,  that  au;^ 
stockholder  of  one  of  the  constituent  cotii-' 
panles  who  shall  refuse  to  convert  his  stock 
into  the  stock  of  the  consolidated  company 
may  within  30  days  after  the  adoption  of 
the  consolidation  agreement  by  the  stock- 
holders apply  by  iietitlon  to  the  circuit  court 
of  the  county  in  which  tbe  chief  office  of 
said  company  may  he  kept,  or  to  a  Judge  of 
said  court  in  vacation,  on  reasonable_nflOce 
to  said  company,  "to  appoint  three  ^islnter- 
ested  persons  to  estimate  the  damage,  if 
any,  done  to  such  stockholder  by  such  pro- 
posed consolidation,  and  whose  award,  or 
that  of  a  majority  of  them,  when  confirmed 
by  the  said  court,  shall  be  final  and  conclu- 
sive, and  the  persons  so  appointed  shall  also 
appraise  said  stock  of  such  stockholder  at 
the  full  market  value  thereof  without  regard 
to  any  depreciation  or  appreciation  in  conse- 
quence of  the  said  consolidation,  and  the 
said  company  may  at  its  election  either  pay 
to  tbe  said  stockholder  tbe  amount  of  damag- 
es so  found  and  awarded.  If  any,  or  the  value 
of  tbe  stock  so  ascertained  and  determined," 
and,  upon  the  payment  of  the  value  of  the 
stock,  the  dissenting  stockholder  Is  to  trans- 
fer his  stock  to  the  company;    and  in  case 
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the  Talne  of  the  stock  is  not  paid  within 
30  days  from  the  filing  of  the  award  and 
confirmation  thereof  by  the  court,  and  no- 
tice to  the  company,  he  is  to  have  Judgment 
against  the  company  for  the  amount  of  the 
damages  so  found  and  confirmed,  to  be  col- 
lected like  other  Judgments. 

Under  this  legislative  anthorlty  the  two 
corporations  above  mentioned  on  February 
25,  1910,  made  an  agreement  of  consolidation, 
taking  the  name  of  the  New  Jersey  &  Hudson 
River  Railway  &  Ferry  Company  as  the 
name  of  the  consolidated  company,  'and  es- 
tablished its  principal  office  In  the  county  of 
Bergen.  In  the  consolidation  agreement  It 
was  recited  that  the  consolidation  was  made 
under  and  in  pursuance  of  the  provisions  of 
chapter  172  of  the  Laws  of  1893  (reciting 
also  the  title  of  the  act). 

The  American  Electrical  Works,  now  de- 
fendant in  error,  which  was  and  Is  a  stock- 
holder of  the  Hudson  River  .Traction  Com- 
pany, dissented  from  the  consolidation  and 
refused  to  convert  Its  stock,  and  within  the 
30  days  presented  to  bis  honor,  the  Chief 
Justice,  a  petition,  addressed  to  the  Bergen 
County  circuit  court,  in  which,  after  setting 
forth  the  making  of  the  consolidation  agree- 
ment, and  averring  that  the  petitioner  was 
unwilling  to  convert  its  stock,  the  prayer  was 
that  the  court  woulr*.  "in  pursuance  of  the 
statute  in  such  case  made  and  provided,  upon 
reasonable  notice  to  the  said  New  Jersey  & 
Hudson  River  Railway  &  Ferry  Company 
prescribed  by  this  court,  appoint  three  dis- 
interested appraisers  to  appraise  the  full 
market  value  of  the  stock  owned  by  your  pe- 
titioner, without  regard  to  any  depreciation 
or  appreciation  thereof  in  consequence  of  the 
said  consolidation,  and  to  report  thereon  to 
this  court  together  with  their  award,  and 
that  your  petitioner  may  have  such  further 
relief  in  the  premises  as  may  be  Just  and 
the  nature  of  the  case  in  accordance  with 
the  statute  in  such  case  made  and  provided 
may  require."  The  Chief  Justice,  acting  as 
a  Judge  of  the  Bergen  circuit  court,  made  an 
order  appointing  a  time  and  place  when  and 
where  that  court  would  proceed  to  hear  the 
application  and  proceed  thereon  as  the  law 
might  require,  and  ordered  that  notice  of  the 
application  and  of  the  time  and  place  fixed 
for  the  hearing  thereof  be  given  to  the  said 
New  Jersey  &  Hudson  River  Railway  Sc  Fer- 
ry Company.  At  the  time  and  place  speci- 
fied, the  circuit  court  proceeded  to  make  an 
order  designating  three  disinterested  per- 
sons "to  appraise  the  full  market  value  of 
the  stock  owned  by  said  petitioner  in  Hudson 
River  Traction  Company  without  regard  to 
any  depreciation  or  appreciation  thereof  in 
consequence  of  the  consolidation,  and  to  do 
whatever  else  the  said  appraisers  are  by  law 
in  accordance  with  the  statute  in  such  case 
made  and  required  (sic),  authorized,  or  re- 
quired to  do  in  the  premises,  and  to  make 
such  decision  and  award  as  to  them  shall 
appear  Just  and  proper,  and  to  report  there- 
on to  tblB  court  together  with  their  award." 


This  order  was  brought  before  the  SupreuK* 
Court  by  certiorari,  and  was  there  attacked 
upon  the  ground,  among  others,  tliat  the 
petition  and  the  order  appointing  appraisers 
did  not  conform  to  the  provisions  of  section 
23  of  the  traction  act,  in  that  they  failed  to 
provide  for  an  estimation  of  the  damage  done 
to  the  stockholder  by  the  proposed  consolida- 
tion, as  distinguished  from  an  appraisal  of 
his  stock,  with  the  result  (as  claimed)  tliat 
the  consolidated  company  would  be  deprived 
of  its  optioYi  to  either  pay  the  amount  of 
the  latter  appraisement  and  take  the  stock, 
or  to  pay  the  damages  and  leave  the  stock- 
holder in  possession  of  his  stock.  The  Su- 
preme Court,  deeming  (or  at  least  assuming 
for  the  purposes  of  the  decision)  tliat  the 
criticism  thus  made  upon  tlie  petition  and 
order  was  well  founded,  and  entertaining 
the  view  that  it  was  not  properly  the  sub- 
ject of  amendment  in  the  circuit  court,  lield 
that  the  stockholder  could,  by  a  Toluntary 
stipulation  or  declaration  on  its  part,  aCTord 
full  protection  to  the  consolidated  company 
by  filing  in  the  cause  and  delivering  to  tlie 
prosecutor  a  stipulation  that  its  petition  and 
the  order  of  the  circuit  court  obtained  upon 
It,  and  all  proceedings  had  or  to  be  bad 
thereunder,  should  be  conclusively  taken  as 
based  upon  section  23  of  chapter  172  of  tlie 
Laws  of  1893.  Such  a  stipulation  having 
been  filed  and  served,  and  the  costs  of  the 
prosecutor  having  been  tendered,  the  Su- 
preme Court  made  an  order  affirming  the 
proceedings  of  the  Bergen  county  drcnlt 
court.  This  Judgment  of  affirmance  is  now 
before  us  for  review. 

[2]  We  may  as  well  dispose  first  of  an 
objection  that  seems  to  have  tieen  taken  hy 
the  plaintiff  in  error  In  the  Supreme  Court 
and  is  renewed  here,  but  which  is  not  re- 
ferred to  in  the  opinion  below.  This  point 
is  that  it  was  Improper  to  present  the  peti- 
tion to  the  Chief  Justice,  since  be  was  not 
the  Judge  of  the  Bergen  circuit  court.  But 
it  appears  by  the  agreed  state  of  facts  that 
at  the  time  the  petition  was  presented,  and 
from  thence  until  the  expiration  of  the  30 
days  limited  by  the  statute  for  its  presenta- 
tion, both  Justice  Parker,  of  the  Supr^ne 
Court,  he  being  the  Justice  assigned  to  bold 
the  Bergen  circuit,  and  also  Circuit  Court 
Judge  Black,  likewise  assigned  to  tliat  cir- 
cuit, were  absent  from  the  state.  Tbe  an- 
thorlty of  any  Justice  of  the  Supreme  Court 
to  discbarge  the  duties  of  Judge  of  the  Ber- 
gen circuit  in  such  a  Juncture  is  clear  from 
the  language  of  the  act  relative  to  the  Su- 
preme and  circuit  courts.  P.  L.  1900,  k>-  SSL 
355.  Si  14,  28. 

It  is  further  objected  that  the  order  made 
by  the  Chief  Justice  ought  to  have  set  out 
the  fact  that  the  Bergen  county  circuit  court 
was  not  in  session,  and  that  Justice  Parker 
and  Judge  Black  were  prevented  from  dl»- 
cbarglng  their  duties  in  the  circuit  by  rea- 
son of  absence  from  tbe  state  or  otherwise 
This  point  is  entirely  without  substance. 
The  circuit  court  Is  not  such  a  tribunal  as 
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needs  to  display  upon  the  face  of  Its  pro- 
ceedings the  facts  necessary  to  ezcltide  the 
Inference  that  it  is  erroneously  assuming 
jurisdiction  or  is  proceeding  erroneously  in 
any  matter  within  its  Jurisdiction. 

We  come  now  to  the  main  contention, 
which  is  that  the  petition  presented  to  the 
circuit  court  and  the  order  appointing  ap- 
praisers do  not  conform  to  the  traction  act 
of  1893,  because  there  is  no  prayer  in  the 
petition  for  an  ascertainment  of  the  damages 
done  to  the  stockholder,  and  no  mandate 
in  the  order  requiring  the  appraisers  to  take 
such  damages  Into  account  or  make  any  re- 
turn respecting  them.  It  seems  to  us  the 
crltlclBm  is  formal  rather  than  substantial. 
As  already  shown,  the  Hudson  River  Trac- 
tion Company,  in  which  the  petitioner  held 
stock,  and  also  the  other  company  with 
which  it  consolidated,  were  incorporated  un- 
der the  traction  act  ol  1893.  The  consolida- 
tion agreement  was  made  under  and  in  pur- 
suance of  the  provisions  of  that  act,  and 
this  fact  was  declared  upon  the  face  of  the 
agreement 

The  petition  plainly  refers  to  the  agree- 
ment, giving  its  date,  the  date  of  Its  ratifi- 
cation, and  adoption  by  the  stockholders, 
and  the  date  of  its  filing  In  the  office  of  the 
Secretary  of  State;  and  it  then  prays  for 
the  appointment  of  appraisers  to  appraise 
the  market  value  of  the  stock  owned  by  the 
petitioner,  and  for  "such  further  relief  in 
the  premises  as  may  be  Just  and  the  nature 
of  the  case  in  accordance  with  the  statute 
in  such  case  made  and  provided  may  re- 
quire." It  seems  to  us  plain  that  the  statute 
thus  referred  to  is  the  statute  under  which 
the  consolidation  agreement  was  made,  and 
that  the  prayer  for  further  relief  is  broad 
enough  to  include  the  granting  of  other  re- 
lief, either  more  or  less  extensive  than  ap- 
praisal of  the  full  market  value  of  the  stock, 
so  long  as  such  other  relief  is  warranted  by 
the  statute  referred  to. 

[3]  Upon  like  grounds  it  seems  to  us  that 
the  order  appointing  the  appralse'rs  la  suffi- 
ciently explicit.  They  are  thereby  required 
to  "appraise  the  full  market  value  of  the 
stodt  owned  by  said  petitioner."  etc.,  and 
"to  do  whatever  else  the  said  appraisers  are 
by  law  in  accordance  with  the  statute  in 
such  case  made  and  required,  authorized  or 
required  to  do  in  the  premises."  Reading 
this,  as  it  must  be  read,  In  connection  with 
the  petition  and  with  the  consolidation  agree- 
ment referred  to  in  the  petition,  it  seems  to 
us  clear  that  the  statute  referred  to  is  the 
traction  act  of  1893 ;  and  since  that  statute 
requires  the  damages  to  be  estimated,  as 
well  as  the  market  value  of  the  stock  to  be 
appraised,  the  duties  of  the  appraisers  are 
rendered  as  clear  as  if  section  23  of  that 
act  had  been  recited  or  speclflcally  referred 
to  in  the  order.  It  seems  to  us  Improper  to 
construe  such  a  proceeding  as  that  which  is 
now  under  review  with  the  strictness  that 
ivould  b*  appropriate  in  a  penal  action,  or 


even  in  a  proceeding  for  the  condemnation 
of  property.  This  proceeding  does  not,  in 
oar  view,  partake  of  the  nature  of  either 
of  these.  * 

It  is,  of  course,  familiar  and  well-settled  i 
law  that  a  majority  of  the  stockholders  of  a  ' 
corporation  cannot  effect  a  consolidation  with 
another  corporation  without  unanimous  con- 
sent, unless  the  right  of  consolidation  has 
been  conferred  by  legislation  that  may  be 
read  into  the  contract  of  incorporation.  Col- 
gate V.  United  States  Leather  Co.,  75  N.  J. 
Eq.  229,  72  Atl.  126.  And  on  familiar  prin- 
ciples a  consolidation  that  Is  attempted  to 
be  made  in  violation  of  the  rights  of  minori- 
ty stockholders  may  at  their  instance  be  re- 
strained by  injunction,  on  the  ground  that 
it  would  violate  their  contract  rights,  and 
thus,  In  effect,  take  their  property  without 
their  consent.  We  may  concede,  for  the 
purposes  of  the  argument,  that  the  Leglsla-  , 
ture,  in  furtherance  of  a  public  use,  might  \ 
authorize  a  consolidation  to  be  made  at  the  . 
will  of  a  majority  of  the  stockholders,  not- 
withstanding the  objection  of  the  minority 
In  Interest,  and  without  previous  legislative 
authority  that  could  be  read  into  the  contract 
of  incorporation,  provided  provision  were  at  '\ 
the  same  time  made  for  compensating  the  ' 
dissenters.  And  we  might  In  such  a  case  - 
regard  the  action  of  the  majority  as  amount- 
ing in  effect  to  a  taking  of  the  property  of 
the  minority  stockholders  for  public  use.  and 
deal  with  it  as  strictly  and  technically  as 
would  be  proper  in  the  case  of  proceedings 
taken  to  condemn  the  lands  of  an  outside 
party  for  public  use.  But  It  does  not  seem 
to  us  that  proceedings  taken  by  a  dissenting 
stockholder  to  have  compensation  for  prop- 
erty that  Is  wrested  from  him  for  a  public 
use  are  to  be  construed  with  the  like  strict- 
ness. The  same  considerations  that  require 
strictness  of  procedure  from  a  corporation 
that  assumes  to  exercise  the  sovereign  power 
of  eminent  domain  against  an  unwilling  prop- 
erty owner  should  In  logic  lead  to  a  libera! 
treatment  of  the  unwilling  property  owner  In 
his  action  for  recovery  of  compensation. 

However  that  may  be,  In  the  present  case, 
we  have  an  authorization  for  consolidation 
that  is  to  be  read  into  the  contract  of  incor- 
poration of  each  of  the  companies  concerned, 
because  It  Is  contained  in  the  act  under  which 
they  were  respectively  organized.  It  thus 
was  one  of  the  terms  under  which  the  Ameri- 
can Electrical  Works  participated  in  the  stock 
of  the  Hudson  River  Traction  Company  that 
that  company  might  be  consolidated  with  an- 
other, pursuant  to  section  18  and  the  succeed- 
ing sections  of  the  act,  upon  making  com- 
pensation to  the  stockholder  in  the  manner 
pointed  out  by  section  23,  provided  the  stock- 
holder dissented  from  the  consolidation  and 
refused  to  convert  his  stock.  And,  on  the 
other  hand,  when  the  companies  in  question 
made  their  consolidation  agreement,  they 
made  It — and  no  doubt  consciously  made  It — 
subject  to  the  duty  Imposed  by  section  23  to 
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compensate  any  dissenting  stockholder,  either 
by  paying  him  his  damages  or  by  taking  his 
stock  and  paying  him  its  market  value,  pro- 
Tided  he  should  make  application  to  the  cir- 
cuit court  within  the  time  and  in  the  manner 
pointed  out  by  section  23. 

Thus  the  act  contemplates  that  a  consoli- 
dation, however  desirable  in  the  estimation 
of  a  majority  of  the  stockholders,  may,  in 
fact,  be  detrimental  to  the  Interests  of  in- 
dividual stockholders,  and  compensation  is 
provided  for  them  accordingly. 

The  scheme  of  the' act  is  to  provide  a  simple 
^nd  prompt  remedy  for  what  otherwise  might 
be  a  serious  injustice  to  the  minority  stock- 
holders. The  majority  In  Interest  in  availing 
themselves  of  the  privilege  conferred  by  the 
«ct  to  make  a  consolidation  of  companies 
agree  in  advance  to  make  compensation  to 
the  dissenters  in  accordance  with  the  deci- 
sion of  appraisers,  when  the  same  shall  be 
confirmed  by  the  court.  The  proceeding  Is 
not  like  an  ordinary  action  at  law— much  less 
like  a  penal  action  or  a  proceeding  for  taking 
property  without  the  consent  of  the  owner. 
It  is  a  conventional  arrangement,  somewhat 
analogous  to  that  provided  by  onr  "Act  for 
regulating  references  and  determining  con- 
troversies by  arbitration"  (1  Gen.  Stat.  p.  69), 
which  permits  persons  who  are  desirous  of 
ending  any  controversy  by  arbitration  to 
make  an  agreement  that  their  submission  to 
the  award  of  an  arbitrator  or  arbitrators 
shall  be  made  a  rule  of  any  court  of  record  of 
this  state,  and  which  provides  that,  in  case 
of  disobedience  to  the  arbitration,  the  party 
refusing  or  neglecting  to  perform  it  shall  be 
subject  to  punishment  as  for  contempt  of 
court.  The  remedy  afforded  by  section  23  of 
the  traction  act  is  not  only  voluntary  as  be- 
tween the  parties,  but  is  highly  benetlclal. 
The  section  contemplates  a  simple  procedure, 
beginning  with  a  mere  petition  followed  by 
reasonable  notice  to  the  company,  and  with- 
out elaborate  refinements  of  any  kind.  The 
section  ought  to  be  liberally  construed  in  aid 
of  the  proposed  remedy,  and  the  procedure 
under  it  ought  not  to  be  hampered  by  the  Im- 
position of  technical  conditions  that  are  not 
exi)re88ed  In  its  language. 

We  hold  as  a  ma .  cer  of  interpretation  that 
the  petition  and  order  appointing  appraisers 
under  consideration,  where  they  mention 
"the  statute  in  such  case  made  and  provided," 
refer  to  the  provisions  of  the  traction  act  of 
1893  respecting  consolidation  and  the  making 
of  compensation  to  dissenting  stockholders; 
and  this  for  the  reason  that  this  act  was  re- 
ferred to  in  the  consolidation  agreement  as 
the  authority  for  the  consolidation,  and  the 
agreement  is  referred  to  in  the  petition  as  the 
ground  of  the  relief  thereby  prayed. 

This  leads  to  an  affirmance  of  the  Judg- 
ment of  the  Supreme  Court,  which  affirmed 
the  order   and  proceedings  in   the  circuit. 


without  regard  to  the  question  whether  those 
proceedings  were  not  amendable  under  the 
Practice  Act  (P.  L.  1903,  p.  572,  J  126),  and 
without  regard  to  whether  the  Supreme 
Court  erred  in  requiring  the  petitioning  stock- 
holder (now  defendant  in  error)  to  file  the 
stipulation  or  declaration  above  referred  txK 
or  in  basing  its  Judgment  thereon. 
Let  the  judgment  be  affirmed  accordingly. 


In  re  JACKSON. 

(Court  of  Chancery  of  Delaware.     Dec.   18, 
1911.) 

COBPOBATIONS    (§   283»)— E)LK!n0N    OF   DlKEC- 

TORs— Failure  to  hold— Summary  Obder. 
General  Corporation  Law  (Laws  1901-tti, 
c.  394)  $  31,  provides  that.  If  the  election  lor 
directors  of  any  corporation  shall  not  be  held 
on  the  day  designated  by  the  by-laws,  the  direc- 
tors shall  cause  the  election  to  be  held  as  soon 
thereafter  as  conveniently  may  be,  and  that  no 
failure  to  elect  directors  at  the  designated  time 
shall  work  any  forfeiture  or  dissolution  of  the 
corporation,  but  the  chancellor  may  summarily 
order  that  an  election  be  held  on  the  application 
of  any  stockholder,  and  may  punish  the  direc- 
tors for  contempt  for  failure  to  obey  the  order. 
Held,  that  where  petitioner  owned  a  majority 
of  the  voting  stock  of  a  corporation,  and  in  liti- 
gation in  another  state  had  t>een  enjoined  from 
transferring  and  otherwise  exercising  rights  of 
ownership  over  the  same,  but  such  order  had 
been  modified  so  as  to  expressly  permit  bim  to 
vote  the  stock  at  any  election  or  elections  of 
o£Scers  of  the  corporation,  and  to  demand  an 
immediate  election  of  officers  in  accordance  with 
the  Delaware  laws,  the  directors  having  per- 
mitted the  date  fixed  in  the  by-laws  for  the 
holding  of  an  election  of  directors  to  pass  with- 
out holding  such  election,  petitioner  was  en- 
titled to  a  summary  order  from  the  chancellor 
requiring  the  holding  of  such  election. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  {  283.»] 

Petition  of  Oliver  D.  Jackson  to  compel 
the  election  of  directors  by  the  National 
Lumber  Vulcanizing  Corporation.    Granted. 

The  petition  alleged  that  the  National 
Lumber  Vulcanizing  Corporation,  after  its 
incorporation  under  the  General  Corpora- 
tion Law  of  this  State  (Laws  1901-03,  c. 
394),  adopted  by-laws,  Article  IV  of  which 
provides,  as  follows: 

"Section  1.  The  Annual  Meetings  of  Stock- 
holders shall  be  held  after  the  year  1009  on 
the  first  Monday  of  March  in  each  year,  at 
eleven  o'clock  in  the  forenoon,  when  a  Board 
of  Directors  for  the  ensuing  year  shall  be 
elected.    •    •    • 

"Sec.  2.  A  majority  in  amount  of  the  com- 
mon stock  issued  and  outstanding  shall  con- 
stitute a  quorum  for  an  election  or  for  the 
transaction  of  other  business.  The  preferred 
stock  of  the  corporation  shall  have  no  vot- 
ing powers. 

•         •••••• 

"Sec.  4.  Notice  of  the  meetings  shall  con- 
tain notice  of  the  time  and  place  at  which 
the  same  are  to  be  held,  and  such  notice 


•For  otlier  cases  see  Bam*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kex  No.  Series  ft  Rep'r  Uulcxet 


Digitized  by  VjOOQIC 


Pa.) 


IN  BE  JACKSON 


993 


and  tbe  conduct  ot  the  said  meetings  shall 
be  as  prescribed  by  the  Board  of  Directors. 
"Sec.  5.  Special  meetings  ot  the  Stockhold- 
ers shall  be  held  at  said  registered  office  un- 
less otherwise  ordered  by  the  Board  of  Di- 
rectors, and  shall  be  called  by  the  Secretary 
on  written  request  of  two  Directors,  or  on 
the  written  request  of  the  owners  of  a  ma- 
jority of  the  common  stock,  by  notice  given 
to  each  Stockholder  of  common  stock  at 
least  three  days  prior  to  such  -  meetings. 
•    •    •» 

It  Is  alleged  that  the  annual  meeting  of 
stockholders  was  not  held  on  the  first  Mon- 
day In  March,  1911,  owing  to  the  failure  and 
neglect  of  the  officers  and  directors  of  said 
Corporation  to  give  notice  of  and  call  such 
meeting,  and  that  said  officers  and  directors 
have,  since  that  time,  refused,  notwithstand- 
ing repeated  requests  and  demands  of  the 
petitioner,  to  call  and  hold  a  special  meet- 
ing for  the  election  of  a  board  of  directors. 
It  is  also  alleged  that  the  petitioner  is  the 
owner  and  holder  of  a  majority  of  the  shares 
of  common  stock  Issued  and  outstanding; 
that  on  bctober  81,  1911,  he  made  written 
demand  upon  the  directors,  vice  president, 
the  office  of  president  being  vacant,  and  the 
secretary  of  said  Corporation,  that  they 
forthwith  call  a  stockholders  meeting  for  the 
purpose  of  electing  a  board  of  directors,  and 
that  they  have  neglected  and  refused  to  do  so. 

Upon  presentation  of  the  petition  to  the 
Chancellor  an  order  was  made  fixing  the 
date  on  which  said  petition  would  be  heard, 
and  requiring  notice  thereof  to  be  sent  to 
said  corporation  and  its  officers  and  direc- 
tors by  registered  mall. 

At  the  hearing,  appearance  was  made  and 
an  answer  filed  on  behalf  of  said  corpora- 
tion. The  answer  alleged  certain  facts, 
which  are  the  basis  of  a  suit  by  the  Lumber 
Securities  Corporation,  another  stockholder 
of  said  National  Lumber  Vulcanizing  Cor- 
poration, against  Oliver  D.  Jackson,  the  pe- 
titioner in  this  cause,  and  the  National  Lum- 
ber Vulcanizing  Corijoration,  in  the  Supreme 
Court  of  the  State  of  New  York,  attacking 
the  validity  of  the  ownership  of  the  stock 
issued  to  said  Oliver  D.  Jackson  by  the  said 
National  Lumber  Vulcanizing  Corporation. 
The  solicitor  for  the  petitioner  also  filed  an 
exemplified  copy  of  the  proceedings  in  the 
Supreme  Court  of  the  State  of  New  York, 
from  which  it  appears  that  on  May  2,  1911, 
it  was: 

"Ordered  until  the  further  order  of  this 
Court,  that  the  defendant  Jackson,  his 
agents,  servants  and  attorneys  be  enjoined 
and  restrained  from  selling  or  transferring, 
or  in  anywise  exercising  any  ownership  of 
or  rights  in  the  said  5250  shares  of  the  cap- 
ital stock  of  the  National  Lumber  Vulcan- 
izing Corporation,  or  any  part  thereof,  and 
the  said  National  Lumber  Vulcanizing  Cor- 
poration, its  agents,  servants  and  attorneys 
be  enjoined  and  restrained  from  transfer- 
Si  A.-63 


ring  on  the  books  of  the  corporation,  any  of 
the  certificates  representing  the  said  5250 
shares  of  the  capital  stock  thereof,  now 
standing  in  said  books  in  the  name  of  the 
defendant  Jackson,  •  •  • "  and  required 
the  defendants  to  show  cause  on  May  10, 
1911,  "why  the  preliminary  injunction  here- 
in contained  shall  not  be  considered  pend- 
ing the  trial  of  this  suit,  and  the  final  Judg- 
ment of  this  Court." 

On  October  16,  1911,  on  application  of  the 
solicitor  for  said  Jackson,  the  petitioner  in 
this  cause,  to  amend  the  order  made  on  May 

2,  1911,  it  was: 

"Ordered,  pending  the  action  and  until  the 
final  Judgment  of  the  Court,  that  the  defend- 
ant Jackson,  his  agents,  servants  and  at- 
torneys, be  enjoined  and  restrained  from  sell- 
ing or  transferring,  or  in  any  wise  exercis- 
ing any  ownership  or  rights  in  the  said  5250 
shares  of  the  capital  stock  of  the  National 
Lumber  Vulcanizing  Corporation,  or  any  part 
of  the  original  shares  of  stock  of  the  defend- 
ant, the  National  Lumber  Vulcanizing  Cor- 
poi-ation,  constituting  and  being  part  of  said 
5250  shares  received  by  said  Jackson  from 
the  plaintiff  corporation  under  the  contract 
specified  in  the  complaint  and  now  standing 
in  the  name  of  defendant  Oliver  D.  Jacksun, 
excepting  the  right  to  vote  on  each  and  every 
share  of  said  5250  shares,  at  any  election  or 
elections  of  officers  of  the  defendant,  the 
National  Lumber  Vulcanizing  Corporation, 
of  Delaware,  and  the  right  to -demand  an 
Immediate  election  of  officers  of  said  defend- 
ant corporation,  in  accordance  with  the  laws 
of  the  State  under  which  the  defendant  cor- 
poration exists,  and  the  by-laws  of  the  de- 
fendant corporation.    *    •    *  •• 

The  complainant  in  said  suit,  at  the  same 
time,  was  ordered  to  give  bond  within  three 
days  in  order  to  make  the  injunction  effec- 
tive, and  it  is  admitted  by  the  solicitors  in 
the  cause  pending  in  this  Court  that  such 
bond  was  not  given. 

Arley  B.  Magee,  for  petitioner.  William 
M.  Hope,  for  National  Lumber  Vulcanizing 
Corporation. 

THE  CHANCELLOB.  The  petition  in  this 
cause  is  presented  to  the  Chancellor  under 
the  provisions  of  section  81  of  the  General 
Corporation  Law  of  this  State  (Laws  1901- 

03,  c.  394),  which  is  as  follows: 

"If  the  election  for  directors  of  any  cor- 
poration shall  not  be  held  on  the  day  desig- 
nated by  the  by-laws,  the  directors  shall 
cause  the  election  to  be  held  as  soon  there- 
after as  conveniently  may  be;  no  failure  to 
elect  directors  at  the  designated  time  shall 
work  any  forfeiture  or  dissolution  of  the 
corporation,  but  the  Chancellor  may  sum- 
marily order  an  election  to  be  held  upon  the 
application  of  any  stockholder,  and  may  pun- 
ish the  directors  for  contempt  of  Court  for 
failure  to  obey  the  order." 

It  appears  from  the  proofb, .  and  is  not 


Digitized  by  VjOOQ'C 


994 


81  ATLANTIC  REPORTER 


(P«- 


dlsputed,  that  the  petitioner  is  the  holder 
upon  the  iMOks  of  the  corporation  of  a  ma- 
jority of  the  shares  of  the  common  stock  of 
the  corporation,  and  that  the  annual  meet- 
ing and '  election  of  directors,  which  skonld 
have  been  held  on  the  tirst  Monday  in 
March,  l&ll,  was  not  held.  It  may  be  that 
proof  of  these  two  facts,  even  upon  ex  parte 
proof  by  the  petitioner  and  without  notice 
to  the  company,  may  under  the  language  of 
the  General  Corporation  Law  above  quoted. 
Justify  the  Chancellor  In  "summarily"  or- 
dering such  meeting  and  election  to  be  held. 
But  In  this  case  an  order  was  made  upon 
presenting  the  petition,  setting  the  petition 
down  to  be  heard  on  a  date  fixed  by  the  or- 
der, and  requiring  notice  to  be  sent  by  reg- 
istered mall  to  each  of  the  officers  and  di- 
rectors of  the  company,  at  the  post  office  ad- 
dresses furnished  by  the  petitioner. 

This  Court  certainly  should  not,  on  this 
petition,  undertake  to  try  the  issues  which 
are  raised  In  the  New  York  Court,  and  which 
are  to  be  tried  there.  It  is  evident  that  that 
Court  by  so  modifying  its  first  order  as  to 
expressly  authorize  the  stockholder  Jackson, 
one  of  the  defendants  in  that  suit,  to  exer- 
cise bis  right  to  bring  this  petition  in  this 
Court,  must  have  concluded  that  the  grant- 
ing of  the  prayer  of  It  would  not  have  in- 
juriously affected  the  rights  of  the  parties 
to  ttiat  suit.  It  should  be  noted  that  express 
consent  of  the  New  Tork  Court,  given  to 
the  stockholder,  Jackson,  not  only  to  vote 
his  shares  of  stock  at  an  election,  but  also 
to  ask  for  a  summary  order  of  this  Court 
for  the  holding  of  an  election,  was  not  de- 
pendent in  any  way  upon  the  giving  of  the 
bond  by  the  complainant  in  the  suit  pend- 
ing before  that  Court 

Therefore,  an  order  will  be  made  requiring 
the  directors  of  the  said  National  Lumber 
Vulcanizing  Corporation  to  hold  a  stock- 
holders' meeting  for  the  election  of  a  board 
of  directors. 

The  order  was  in  the  following  form: 

"And  now,  to  wit,  this  eighteenth  day  of 
December,  A.  D.  1911,  the  foregoing  peti- 
tion of  Oliver  D.  Jackson  that  the  Chancel- 
lor summarily  order  the  holding  of  a  meet- 
ing of  the  stockholders  of  the  National  Lum- 
ber Vulcanizing  Corporation  for  the  pur- 
pose of  electing  a  board  of  directors  of  said 
Corporation,  having  come  on  to  be  heard  be- 
fore the  Chancellor  upon  said  petition,  the 
answer  of  said  Corporation,  affidavits  and 
exhibits,  and  the  same  being  duly  consid- 
ered, and  argued  by  counsel  for  the  respec- 
tive parties, 

"It  is  ordered  by  the  Chancellor  that  a 
special  meeting  of  the  stockholders  of  said 
National  Lumber  Vulcanizing  Corporation  be 
held  for  the  purpose  of  holding  an  election 
of  directors  of  said  Corporation,  at  eleven 
o'clock  in  the  forenoon  on  Tuesday,  the  sec- 


ond day  of  January,  A.  D.  1912,  at  the  ro- 
istered ofBce  of  said  corporation  in  the 
State  of  Delaware,  namely,  at  the  office  of 
The  Capital  Trust  Company  of  Delaware, 
situate  at  the  comer  of  State  and  North 
Streets,  in  the  town  of  Dover,  Kent  County, 
and  State  of  Delaware,  the  said  The  Capital 
Trust  Company  of  Delaware  being  a  cor- 
poration by  whom  the  said  National  Lum- 
ber Vulcanizing  Cori)oration  is  represented 
in  the  State  of  Delaware ; 

"And  further,  that  the  said  election  sbaU 
be  held  pursuant  to  the  laws  of  the  State 
of  Delaware  and  the  by-laws  of  the  said 
National  Lumber  Vulcanizing  Corporation, 
and  for  this  purpose,  that  the  officers  of  said 
Corporation  shall  so  hold  said  election  at 
said  time  and  place,  and  give  doe  notice 
thereof; 

"And. further,  tliat  a  copy  of  this  order 
be  forthwith  mailed  by  the  Reglstw  In  Chan- 
cery by  registered  mail  to  each  of  the  offi- 
cers of  said  National  Lumber  Vulcanizing 
Corporation,  including  the  directors  thereof, 
at  their  several  and  respective  residences 
and  places  of  business,  as  set  forth  in  the 
said  petition  of  the  said  Oliver  D.  Jackson; 

"And  further,  that  within  three  days  after 
the  time  shall  be  fixed  for  the  holding  of 
said  election  at  said  special  meeting,  the 
officers  or  other  persons  who  shall  hold  said 
election  shall  file  in  the  office  of  the  Register 
in  Chancery  for  Kent  County  a  report  of 
their  proceedings; 

"And  further,  the  Chancellor  reserves  the 
right  to  make  such  further  or  other  orders 
in  the  premises  as  he  shall  deem  proper." 


DELAWARE^  L.  &  W.  RT.  CO.  t.  WELSER 

et  aL 
(Supreme  Court  of  Pennsylvania.    Oct.  0, 1911.) 

1.  Appeal  ano  Ekrob   ({  1009*)— Review- 
Questions  OF  Fact— Findings  of  CBakcel- 

LOB. 

Where  a  decree,  reforming  a  written  in- 
strument, is  based  on  findings  of  fact  by  the 
chancellor,  supported  by  the  clear  and  precise 
testimony  of  three  witnesses  for  plaintiff  to  tlie 
averments  of  ihe  bill,  while  the  testimony  for 
the  defendants  is  for  the  most  part  evasive  and 
inconcluslTe,  the  decree  will  not  be  reversed  by 
the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  M  3970-3978;  Dec  Dig.  f 
1009.*] 

2.  Railroads  (§  64*)— Right  of  Wat— Pus- 
chase  OF  Land — Validity. 

A  vendor  of  land  to  a  railroad  for  its  rigbt 
of  way  cannot  complain  that  the  contract  of 
sale  called  for  the  purchase  of  mot«  land  than 
the  railroad  actually  required ;  it  being  for  the 
company  to  determine  whether  it  can  secnre  the 
necessary  accommodation  by  meeting  the  own- 
er's demands,  and  purchasing  more  land  than 
it  actually  requires,  or  by  condemnation  pro- 
ceedings. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  fS  144,  147-162 ;   Dec.  Dig.  {  e4.»] 
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St.  C0BPOBAT10N8  (I  439*)— P0WEB8  AND  Lia- 
bilities—L1IM1TAT10118    or    Ohabtbb— Con- 

VKTANCE  OF   PROPEBTT. 

Though  public  policy  (orbida  corporatioiu 
from  engaging  in  other  bnsiness  than  that  for 
which  they  are  chartered,  yet  a  sale  by  a  corpo- 
ration of  property  acquired  for  a  proper  pur- 
pose, but  tot  which  it  has  no  use,  is  not  engag- 
ing in  business  in  violation  of  its  charter. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1774;   Dec.  Dig.  {  439.*] 

Appeal  from  Court  of  Common  Pleas, 
Nortbampton  County. 

Bill  In  equity  by  the  Delaware,  Laclta  wan- 
na &  Western  Railway  Company  against  Alice 
Welser  and  others  for  specific  performance. 
From  a  decree  for  plaintifts,  defendants  ap- 
peal.   Affirmed. 

The  chancellor  found  the  facts  to  be  as 
follows: 

"(1)  Alice  Wesler,  prior  to  May  11,  1909, 
had  title  to  a  tract  of  land  in  this  county, 
and  on  said  date  sbe  and  her  husband  exe- 
cuted and  granted,  under  seal,  an  option  or 
right  of  purchase  for  the  same  to  the  plain- 
tiff company  'within  a  period  of  ninety  days.' 
William  Welser  signed  it,  also,  as  mortga- 
gee. The  land  was  described  in  this  option,  a 
copy  of  which  Is  printed  in  complainant's 
bill,  to  consist  of  'about  twelve  acres,'  and 
the  consideration  was  to  be  $160  per  acre, 
'as  shown  by  a  survey  to  be  made.'  It  was 
afterwards  ascertained  to  be  i2*/io  acres, 
for  which  the  purchase  price  would  be 
$1,860.  There  is  no  contention  that  it  was 
indefinitely  described.  This  option,  with- 
out further  expression  of  its  terms,  expired 
on  August  9tb.  There  was  a  written  accept- 
ance of  it  by  plaintiff,  through  its  superin- 
tendent, on  August  10th,  but  not  before,  ei- 
ther oriilly  or  by  writing,  nor  by  tender  for 
execution  of  contract  or  deed.  • 

"(2)  The  last  two  paragraphs  of  the  op- 
tion are  as  follows:  'Should  the  party  of  the 
second  part  ^ect  to  take  the  benefit  of  this 
option  within  ninety  days  the  five  ($6.00) 
dollars  paid  on  this  option  shall  be  consider- 
ed part  of  the  purchase  price.  Twenty-fire 
($25.00)  dollars  on  dosing  by  contract  or  de- 
livery of  gen'I  warranty  deed  free  of  all  en- 
cumbrances and  the  balance  within  sixty 
days  from  the  execution  of  said  contract  or 
delivery  of  deed.  Contract  or  deed  to  be  de- 
livered at  the  Fen  Argyl  station  of  the  Ban- 
gor and  Portland  Div.  of  D.,  L.  tc  W.  R.  R. 
Co.  between  the  hours  of  9  a.  m.  and  4  p. 
m.  on  or  before  August  11,  1909. 

"(3)  On  said  August  11,  1900,  the  agent  of 
plaintiff  was  at  the  place  thus  appointed, 
and  tendered  to  Mr.  Welser,  in  the  presence 
of  his  counsel,  $25  and  a  contract  of  sale, 
prepared  for  signature,  both  of  which  were 
refused,  upon  the  ground  that  the  option  bad 
expired  without  acceptance.  (The  counsel 
declared  he  represented  Mrs.  Welser  also, 
but  such  authority  cannot  be  established  le- 
gally by  the  declarations  in  pals  of  the  alleg- ' 


ed  agent  Grim  v.  Bonnell,  78  Pa.  152.)  On 
August  I7th  he  tendered  to  both  the  full  con- 
sideration, in  gold,  with  a  deed  for  execution, 
which  was  also  declined.  The  money  was 
then  deposited  in  bank,  and  notice  given  that 
it  would  be  paid  when  deed  was  delivered. 

"(4)  Mrs.  Welser  and  her  husband,  on  Au- 
gust 11th  granted  an  option  on  the  same 
property  for  three  months  (Exhibit  4),  to  Hen- 
ry Male,  the  other  defendant,  for  the  consid- 
eration of  $6,000.  This  was  recorded  the  fol- 
lowing morning  (August  12th)  at  7  £6  o'clock, 
preceding  by  10  minutes  the  entry  of  the  one 
now  involved  in  dispute.  Subsequently,  on 
August  23d,  they  made  a  conveyance  of  said 
premises  to  Male,  by  deed,  a  copy  of  which 
appears,  in  plaintlfPs  bilL  The  premises 
sold  to  Male  embraced  those  described  in  the 
option,  and  included  2^  acres  more,  upon 
which  were  erected  buildings  and  improve- 
ments, permanent,  and  of  substantial  value. 

"(6)  The  option  now  in  question  was  draft- 
ed by  the  real  estate  agent  of  plaintiff  com- 
pany, who  was  also  a  lawyer,  in  the  office  of 
a  Justice  of  the  peace  to  whom  he  was  a 
stranger,  but  selected  by  the  defendants  to 
advise  them  in  the  transaction.  The  husband 
is  a  laborer  in  a  slate  quarry,  can  read  but 
little,  and  nothing  that  la  not  printed  or 
typewritten;  the  wife  not  at  all.  The  Jus- 
tice read  and  explained  its  terms  to  them  be- 
fore execution.  (What  was  said  there  -will 
require  further  attention,  for  npon  it  solely, 
if  competent  for  consideration,  depends  the 
question  whether  the  plaintiff  shall  have  re- 
lief or  be  denied  it.)  Neither  of  them  pos- 
sesses quite  the  average  degree  of  intelli- 
gence of  persons  similarly  situated. 

"(6)  Henry  Male,  on  August  11th,  before 
the  expiration  of  the  hour  named  for  deliv- 
ery of  contract  or  deed,  knew  of  the  exist- 
ence of  this  option  to  plaintiff,  by  his  pres- 
ence at  the  tender  and  refusal  between  the 
parties  (Hottensteln  v.  Lerch,  104  Pa.  460), 
and  the  one  granted  to  him  that  day  contains 
the  following  reservation:  'It  is  agreed  that 
this  option  is  null  and  void  If  the  D.,  L.  &  W. 
R.  R.  succeed  in  compelling  the  said  party  of 
the  first  part  to  convey  the  land  to  said  rail- 
road company  by  law.' 

"(7)  I  further  find,  if  it  be  admissible  un- 
der the  pleadings  or  rules  of  law  to  apply 
these  contemporaneous  declarations  to  define 
the  written  terms  of  the  option,  that  in  the 
presence  of  the  two  intending  grantors  and 
the  Justice  of  the  peace  designated  by  them 
as  adviser  the  agent  of  the  plaintiff  company,- 
in  the  act  of  drafting  it,  said  that,  as  misun- 
derstandings sometimes  arose  about  the  time 
of  expiration  of  such  limltationB,  the  agree- 
ment should  mean  that  the  90  days  mention- 
ed were  to  end  on  August  11th.  The  drafts- 
man who  bad  completed  the  agreement,  ex- 
cept the  last  clause,  proceeded  then  to  flnlsb 
it;  after  which  it  was  read  over  to  them  by 
the  Justice,  and  explained  as  providing  the 
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'option'  would  expire  on  tbls  last-mentioned 
date.  To  wblcli  tbey  assented.  Tbls  expla- 
nation of  its  meaning  was  accepted  by  tbe  In- 
tending vendors  as  expressing  tbelr  purpose 
and  Intention  before  signature." 

Tbe  court  entered  a  decree  for  specific  per- 
formance. 

Argued  before  FBUL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART, 
JJ. 

Robert  A.  Stotz  and  S.  Bruce  Cbase,  for 
appellants.  Kirkpatrick  &  Maxwell,  for  ap- 
pellee. 

STEWART,  J.  Tbe  bill  In  tbls  case,  as 
amended  by  leave  of  court  and  pleaded  to 
by  tbe  defendants,  alleged  tbat,  before  the 
execution  of  tbe  contract  as  prepared  by 
the  scrivener,  in  wbich  it  was  recited  tbat 
tbe  option  for  the  purchase  of  tbe  land  in 
question  was  for  90  days,  it  was  distinctly 
understood  and  agreed  between  the  parties 
that  the  date  of  expiration  was  to  be  August 
11th  following,  and  that  tbe  concluding 
clause,  in  these  words,  "Contract  or  deed 
to  be  delivered  between  the  hours  of  nine  a. 
m.  and  four  p.  m.  on  or  before  tbe  11th  day 
of  August,  1909,"  was  added  to  express  such 
understanding  and  agreement  No  exception 
was  taken  to  tbe  order  allowing  the  amend- 
ment. The  orlgljml  bill  was  for  specific  per- 
formance of  the  contract;  tbe  amendment 
prayed  for  reformation  of  the  contract,  to 
the  end  that  what  was  supposed  to  be  ob- 
scurity of  phrase  in  the  last  clause  might 
be  removed,  and  tbe  contract  be  made  to 
read  that  the  option  was  to  expire  August 
11,  1909,  Instead  of  at  the  end  of  90  days, 
which  would  have  been  August  9,  1909.  It 
was  supposed  to  be  necessary,  or  at  least 
desirable  as  a  cautionary  measure,  inasmuch 
as  it  was  not  until  August  11th  tbat  tbe 
plaintiff  attempted  to  exercise  the  option 
granted.  Whether  the  contract  as  written 
left  the  date  of  expiration  of  the  option 
doubtful  is  a  question  we  need  not  consider. 
The  case  proceeded  on  the  theory  that  this 
was  a  disputable  question,  and  tbe  errors 
assigned  can  be  disposed  of  on  tbe  assump- 
tion tbat  it  was. 

[11  What  is  urged  upon  us  ia  that  the  evi- 
dence introduced  by  the  plaintiff  in  support 
of  the  averment  contained  in  the  amended 
bill  was  InsulHclent  to  warrant  a  reforma- 
tion of  tbe  contract  in  the  particular  referred 
to.  A  discussion  of  the  evidence  in  detail  is 
unnecessary.  It  is  enough  to  know  tbat 
three  witnesses,  one  of  them  a  Justice  of  the 
peace,  selected  by  the  grantors  to  represent 
them  in  the  transaction  as  friend  and  ad- 
viser, and  a  stranger  to  the  parties  represent- 
ing tbe  plaintiff,  testified  that  it  was  distinct- 
ly stated,  and  as  distinctly  agreed  to  by  all 
the  parties,  that,  for  the  purpose  of  avoid- 
ing misunderstanding  and  dispute  as  to  the 
limit  of  the  option,  August  11th  was  to  be 
regarded  as  tbe  last  day  for  Ita  exercise; 


and  that  tbe  final  clause  was  added  to  ex- 
press  this  understanding.     Ck>unsel    for'  ap- 
pellants admit  that  the  testimony  of  these 
witnesses  was  both  clear  and  precise,   bat 
insist,  nevertheless,  tbat  it  does  not  measure 
up  to  the  standard  required  for  the  reforma- 
tion d  a  written  contract.    To  the  mind  c>f 
the  chancellor,   it  was  not  only   dear   and 
precise,  but  Indubitable,  in  the  sense  tbat  it 
was    convincing.      The    opposing    testlinonr 
was,  for  most  part,  evasive  and  inconclusit  e. 
It  was  a  matter  of  controversy  wbetber  the 
one  witness  who  denied  directly  and  aneqniv- 
ocally  that  any  specific  date  was  fixed  upon 
for  the  expiration  of  the  option  was  present 
during  the  whole  of  the  conversation.     If 
the  conversation  upon  which  the  execntion 
of  the  contract  followed  was  as  testified  to  by 
plaintiff's  witnesses,  it  requires  no  argument 
to  vindicate  the  correctness  of  the  chancel- 
lor's cofacluslon  as  to  its  sufficiency  for  the 
purpose  for  which  it  was  offered.    The  cred- 
ibility of  the  witnesses  was  for  the  ctuinc-el- 
lor;    and  that  for  the  plaintiff  liavlng  been 
unassailed  his  findings  with  respect  to   the 
disputed  facts  are  not  to  be  questioned.    It 
is  argued  tbat  the  testimony  does  not  show 
mutual  mistake,  but  simply  a  misunderstand- 
ing on  the  part  of  the  plaintiff  as  to  when 
the  option  was  to  expire;   that  It  does  not 
show  that  the  vendors  were  of  the  same 
mind  as  the  vendee  as  to  the  purpose  and 
significance  of  tbe  clause  that  was  to  be 
added  to  the  agreement  as  originally  prepar- 
ed.   The  testimony  which  prevailed  with  tbe 
chancellor  was  to  the  effect  that  August  llth 
was  distinctly  agreed  upon  as  the  date  of 
expiration;  that  the  final  clause  of  the  agree- 
ment was  added  in  order  to  express  the  en- 
tire contract;    and  that  after  it  liad  been 
added  the  entire  paper  was  read  over  to 
the  grantors,  with  special  explanation  that 
the  last  clause  fixed  the  date  of  expiration 
of  option.     If  credited,  and  the  concluding 
clause  in  the  contract  doies  not  clearly  define 
another  limit  for  the  option  than  the  90  days 
originally  agreed  upon,  it  necessarily  follows 
that  the  common  understanding  as  to  what 
it  should  express  was  disappointed.    If  tbe 
conversation  between  the  parties  which  led  to 
the  insertion  of  this  clause  was  what  tbe 
witness  testified  to,  no  room  exists  for  any 
misunderstanding  as   to    wliat    was   agreed 
upon.     Indeed,  misunderstanding  is  not  pre- 
tended.     AVhat  is   insisted   on  is  that  the 
conversation  did  not  occur.     The   evidence 
was  convincing  to  tbe  chancellor,  for  reasons 
which  we  think  entirely  adequate,  that  It 
did  occur,  and  that,  without  more,  established 
mutuality  of  mistake. 

[2]  Tbe  other  questions  raised  on  the  rec- 
ord are  quite  as  free  from  difficulty.  The 
contract  gave  the  plaintiff  an  caption  for  the 
purchase  of  12  acres  out  of  a  tract  of  land 
containing  14  acres.  The  negotiation  began 
with  an  offer  from  the  plaintiff  to  bay  a 
right  ot  way  through  tbe  tract,  for  the  pur- 
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pose  of  laying  Its  tracks  tbereon.  Mrs. 
Welser,  owner  of  the  land,  objected  to  tbls, 
giving  her  reasons,  but  expressing  a  willing- 
ness to  sell  the  whole  tract.  After  a  day's 
consideration,  it  was  agreed  that  the  com- 
pany should  have  an  option  for  the  purchase 
of  the  12  acres,  a  condition  being  that  the 
company,  at  its  own  expense,  was  to  remove 
tile  improvements  on  the  12  acres,  and  re- 
construct them  on  the  remaining  2.  It  is 
argued  that  the  12  acres  are  in  excess  of 
what  is  required  for  the  relocation  of  the 
company's  tracks;  and  that  therefore  the 
contract  on  the  part  of  the  company  Is  ultra 
Tires  and  not  enforceable.  This  is  taking 
a  very  narrow  view  of  corporate  rights  and 
powers.  It  is  not  op«i  to  question  that  a 
railroad  company  may  obtain  its  rights  of 
way  upon  such  terms  as  are  most  favorable 
to  it,  and  to  this  end  may  resort  to  condem- 
nation proceedings,  or  purchase  such  estate 
ur  interest  In  the  land  as  may  be  necessary 
for  its  accommodation.  Whether  it  can  se- 
cure the  conveniences  it  requires  on  better 
terms  by  condemnation  or  by  purchase  is 
for  Itself  tq  determine;  and  so  whether  it 
can  secure  the  accommodation  upon  better 
terms  by  meeting  the  owners'  demands  that 
it  purchase  more  laud  than  it  actually  re- 
quires than  It  can  by  resorting  to  condem- 
nation proceedings  Is  for  itself  to  determine. 
So  long  as  Its  only  purpose  in  acquiring 
more  land  than  it  actually  requires  is  to 
secure  what  It  does  require  upon  the  easiest 
terms  to  Itself,  it  is  acting  wittdn  proper 
limits. 

[3]  Corporations  are  restrained  by  con- 
siderations of  public  policy  from  engaging 
in  other  business  than  that  for  which  they 
are  chartered;  but  it  has  never  been  under- 
stood that  a  corporation,  in  making  sale  of 
what  it  has  acquired  for  a  prqper  purpose, 
but  for  which  it  has  no  use,  is  engaging  in 
business  not  permitted  by  its  charter.  The 
true  test  in  all  such  cases  Is  the  good  faith 
of  the  transaction.  Was  the  purchase  made 
to  accomplish  an  object  falling  within  the 
general  purpose  and  scheme  of  the  corpora- 
tion? If  80,  it  would  be  a  legitimate  exer- 
cise, of  power.  It  would  be  otherwise  only 
were  it  a  dear  attempt  to  enlarge  the  opera- 
tions of  the  corporation,  so  as  to  embrace 
more  than  the  charter  contemplates.  There 
is  not  a  suggestion  that  the  railroad  com- 
jiany  In  this  transaction  was  attempting  to 
combine  with  its  business  of  common  carrier 
that  of  dealing  in  real  estate.  Says  Mitchell, 
J.,  in  Malone  t.  Lancaster  Gas  Light  &  Fuel 
Co.,  182  Pa.  309,  37  AU.  832 :  "In  considering 
such  question,  much  weight  must  be  allowed 
to  the  Judgment  of  the  parties  most  inter- 
ested, the  officers  and  stockholders  of  the 
corporation  itself,  and  while  they  will  not  be 
permitted,  as  against  the  commonwealth  or 
a  dissenting  stockholder,  to  go  outside  of 
their  legitimate  corporate  business,  yet  when 


the  act  questioned  Is  of  a  nature  to  be  fairly 
considered  incidental  or  auxiliary  to  such 
business,  it  will  not  be  unlawful,  because 
not  within  the  literal  term  of  the  corporate 
grant"  In  the  same  opinion,  the  following 
froim  Blgelow,  C.  J.,  In  Brown  v.  Wlnnlslm- 
met  Qo.,  U.  Allen  (Mass.)  326,  is  quoted  ap- 
provingly: "We  know  of  no  rule  or  prin- 
ciple by  which  an  act  creating  a  corporation 
for  certain  specified  objects,  or  to  carry  on  a 
particular  trade  or  business,  Is  to  be  strict- 
ly construed  as  prohibitory  of  all  other  deal- 
ings or  transactions  not  coming  within  the 
exact  scope  of  those  designated.  Undoubted- 
ly the  main  business  of  a  corporation  is  to 
be  confined  to  that  class  of  business  which 
properly  appertain  to  the  general  purposes 
for  which  the  charter  was  granted.  But 
it  may  also  enter  into,  contract,  and  en- 
gage In  transactions  which  are  incidental 
or  auxiliary  to  its  main  business,  or  which 
may  become  necessary,  expedient,  or  profit- 
able in  the  care  and  management  of  the 
property  which  It  is  authorized  to  hold." 
These  authorities  are  so  conclusive  as  to 
make  further  discussion  ot  the  question  un- 
necessary. The  transaction  in  this  case 
being  lawful  on  the  part  of  the  railroad  com- 
pany, mutuality  of  remedy  follows  as  a 
matter  of  course.  The  case,  as  we  read  it, 
stands  clear  of  all  suspicion  of  fraud  or 
overreaching,  and  we  see  nothing  in  the 
record  that  questions  in  the  slightest  degree 
the  right  of  the  plalntlft  to  a  specific  per- 
formance of  the  contract  as  established. 
The  assignments  of  error  are  overruled, 
the  appeal  is  dismissed,  at  the  costs  of  the 
appellants,  and  the  decree  Is  affirmed, 


DOUGHERTY  v.  WELSHANS  et  al. 

(Supreme  Court  of  PennBylvania.     Oct.  9, 
1911.) 

1.  Ejectusnt    (J    90*)  —  DoouinnNTABT   Evi- 
dence—Admissibilitt. 

The  predecessor  of  plaintiff  in  ejectment  in 
the  line  of  record  title  had  purchased  the  land 
In  question  60  years  preTlously  at  a  sale  under 
order  of  orphans'  court  for  the  payment  of  a 
decedent's  debts.  The  deed  of  the  administra- 
trix contained  a  recital  that  the  title  of  the 
original  patentee  from  the  state  became  vested 
by  sundry  conveyances  in  decedent.  There  was 
nothing  on  the  record  and  no  other  evidence  to 
show  bow  the  title  passed  from  the  original 
patentee  to  the  decedent  The  defendants  in 
ejectment  claimed  title  under  a  tax  sale,  made 
years  after  the  administratrix's  deed.  Held, 
that  the  deed  was  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  H  254-277;   Dec.  Dig.  {  90.*] 

2.  Ejectment  (J   16*)  — Rioht  of  Action  — 
BioiiT  TO  Possession. 

Where  wild  and  mountainous  lands  have 
never  been  the  subject  of  an  actual  pedis  pos- 
aeSsio,  proof  of  actual  possession  is  not  re- 
quired in  an  action  of  ejectment,  inasmuch  as 
the  legal  title  draws  to  it  the  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  30-41;  Dec.  Dig.  {  16.*] 
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3.  ADTxan  Possession   (|  104*)  —  Effect — 

PSKSXrMPTION  OF  Gbaki. 

Cioarts  will  presnme  whatever  grant  may 
be  necessary  to  quiet  title  to  land  in  persons 
whose  title  has  been  unchallenged  through  a 
great  lapse  of  time,  not  only  as  against  a  mere 
intmder,  but  also  as  against  one  claiming  un- 
der color  of  title. 

[Eld.  Note.— For  other  cases,  see  AOverse 
Possession,  Cent  Dig.  {{  505-602;  Dec  Dig.  i 
104.*] 

4.  Deeds  (|  96*>—Rb!CITals— Effect  as  Evi- 
dence. 

Where  possession  accompanies  an  ancient 

deed,  recitals  therein  are  prima  facie  evidence 

of  the  facts  recited,  even  against  third  persons. 

[Ed.    Note.— For    other    cases,    see    Deeds, 

Cent.  Dig.  »  256-200 ;   Dee.  Dig.  (  9«.*] 

5.  Deeds  (§  96*)— Recitals— Effect  as  Evi- 
dence. 

A  recital  in  an  administratrix's  deed  of 
land  sold  60  years  prior  to  suit  for  the  pay- 
ment of  a  decedent's  debt,  that  the  title  of  the 
original  patentee  from  the  state  became  vested 
by  sundry  conveyances  in  the  decedent,  while 
not  conclusively  showing  title  in  decedent,  was 
evidence  which  might  be  considered  as  a  foun- 
dation for  the  presumption  of  a  grant  to  the 
decedent. 

[Ed.  Note. — For  other  cases,  see  Deeds, 
Cent.  Dig.  §{  266-260;   Dec.  Dig.  {  96.*] 

6.  Tbial  (S  53«)  —  Reception  of  Evidence  — 
Offeb  of  Pboof. 

Though  an  administratrix's  deed,  executed 
60  years  before  suit,  containing  a  recital  that 
title  had  become  vested  in  the  decedent,  was 
offered  in  evidence  to  show  title,  the  re<atal 
could  be  considered  as  evidence  to  raise  a  pre- 
sumption of  grant  to  the  decedent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §8  124,  129;    Dec.  Dig.  §  53.*] 

7.  Ejectment   (|  95*)  —  Evidence  —  Suffi- 
cienct. 

A  verdict  and  judgment  for  plaintiff  in 
ejectment  is  sustained  by  plaintiff's  evidence 
that  he  had  paid  the  taxes  on  the  mountain 
land  In  question,  which  was  assessed  on  the 
seated  list  for  1891,  and  that  the  lands  had 
been  assessed  on  the  seated  list  for  more  than 
20  years  previously,  though  the  defendants 
prove  that  they  had  bought  the  lands  at  a  tax 
sale  on  taxes  assessed  against  them  on  the  un- 
seated list  for  1891,  but  without  showing  how 
they  came  to  be  assessed  as  unseated  lands  in 
that  year. 

[Ed.  Note.-^For  other  cases,  see  Ejectment, 
Cent.  Dig.  SI  280-295;   Dec.  Dig.  §  95.*] 

Appeal  from  Court  of  Common  Pleas,  Ly- 
coming County. 

Action  by  W.  A.  Dougherty  against  Wil- 
liam T.  Welshans  and  others.  From  a  juflg- 
ment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

At  the  trial  it  appeared  that  the  lands 
bad  been  warranted  to  one  Jacob  Sailor,  and 
subsequently,  on  July  2,  1795,  granted  by 
the  commonwealth  by  patent  to  one  John 
Kantner.  There  was  then  a  break  In  the 
chain  of  the  record  title  until  May  3,  1849, 
when  Margaret  Sharp,  as  administratrix  of 
Anthony  Sharp,  deceased,  conveyed  the  lands 
to  one  Mathlas  Baler.  The  lands  had  been 
sold  under  an  order  of  the  orphans'  court  to 
pay  the  debts  of  Anthony  Sharp.  The  deed 
from  the  administratrix  to  Baler  contained 


the  recital  that  the  title  of  Jobn  Kantner 
"by  sundry  conveyances  became  rested  Is 
Anthony  Sharp."  The  plaintiff  claimed  un- 
der a  direct  record  title  from  Baler.  The 
defendants  claimed  under  a  sale  for  taxes 
assessed  In  1891. 

At  the  trial  the  following  offer  was  made: 
"Counsel  for  plaintiff  offer  in  evidence  deed, 
Margaret  Sharp  to  Mathlas  Baler,  dated 
May  3,  1849,  for  aU  that  certain  tract  of  land 
situate  In  Limestone  township,  boonded  and 
described  as  follows:  'Beginning  at  a  post, 
thence  by  land  of  Jacob  Sailor,  south  65  de- 
grees east,  368  perches  to  stones;  tbenoe  by 
vacant  lands  north  65  degrees  east,  200  perch- 
es to  a  pine;  thence  by  land  of  Thomas  R«(<d 
and  surveyed  land,  north  65  degrees  we^t. 
368  perches  to  a  post;  thence  by  Nicholas 
lands  south  65  degrees  west,  200  perches  to 
the  place  of  beginning— containing  433  and 
%  acres  and  allowance^  being  the  same  tract 
of  land.' 

"Counsel  for  defendants  object  to  counsel 
for  plaintiff  reading  the  contents  of  tliis  deed 
to  the  court  and  jury  until  the  deed  has  been 
admitted  by  the  court,  and  request  that  coun- 
sel for  plaintiff  now  state  tlie  puri>08e  of  of- 
fering this  deed.  To  wliich  counsel  for  plain- 
tiff reply  that  this  deed  is  offered  for  the 
purpose  .of  showing  a  conveyance  from  Mar- 
garet Sharp  to  Mathlas  Baler  for  tlie  Jobn 
Sailor  warrant;  also  for  the  purpose  of  show- 
ing title  in  Anthony  Sharp,  deceased,  by  the 
following  recitals  in  said  deed:  'Which  said 
tract  of  land  was  patented  by  the  common- 
wealth of  Pennsylvania  by  patent  dated  the 
2d  day  of  July,  1795,  and  enrolled  in  Patent 
Book  No.  28,  page  396  unto  a  certain  Jobn 
Kantner,  and  by  sundry  conveyances  became 
vested  in  said  Anthony  Sharp,  deceased,  and 
by  virtue  of  an  order  of  the  orphans'  court 
of  Lycoming  county,  sold  by  public  outcry 
on  the  28th  of  April,  1849,  to  said  Mathias 
Baler,  this  sale  so  made  was  confirmed  by 
said  court  as  by  reference  to  said  proceeding 
will  fully  appear.' 

"Counsel  for  defendants  object  to  the  deed 
now  offered:  (1)  Because  no  title  to  the  war- 
rant in  question  has  been  properly  shown 
out  of  the  commonwealth.  (2)  Because  the 
deed  offered  in  evidence  is  not  competent  for 
the  purpose  for  which  it  is  offered.  (3)  Be- 
cause the  deed  purports  to  be  made  by  an 
administrator  under  authority  of  the  or- 
phans' court  of  Lycoming  county,  and  can- 
not be  Introduced  in  evidence  until  proof  of 
authority  by  the  orptums'  court  has  first  been 
introduced.  (4)  Because  there  is  no  title 
shown  in  Anthony  Sharp,  the  person  for 
whom  Margaret  Sliarp,  the  grantor,  was  ad- 
ministrator. (5)  Because  incompetent  and 
irrelevant. 

"The  Court:  Before  tills  deed  is  admitted 
plaintiff  should  show  title  in  Anthony  Sharp. 
To  which  suggestion  by  the  court  counsel  tot 
plaintiff  reply  that  the  only  way  tliey  can 
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show  what  is  Intimated  by  the  court  la  by 
the  recital  In  the  deed;  that  that  Is  the  best 
evidence  they  can  give  and  la  the  strength  of 
plaintiff's  title;  that  plaintiff  has  been  un- 
able to  find  the  title  deed,  and  the  next  best 
evidence  la  the  recital  In  the  deed  and  for 
that  porpoae  plaintiff  offers  the  deed  in  evi- 
dence. 

"Defendants  further  object  to  the  admis- 
sion of  this  deed  because  plaintiff  does  not 
offer  the  precedent  conveyance  from  Kantner 
or  Sailor,  or  any  of  the  Intermediate  steps, 
by  which  title  became  vested  in  Anthony 
Sharp,  if  it  became  vested  in  him  at  all,  but 
simply  offers  a  deed  which  says  'by  virtue 
of  sundry  conveyances  became  vested  in  An- 
thony Sharp,  deceased,'  whldi  is  a  common 
thing  when  people  have  not  a  good  title,  and 
that  titles  cannot  be  manufactured  by  Insert- 
tag  in  a  deed  that  title  was  vested  'by  virtue 
of  sundry  conveyances.'  To  which  objection 
counsel  for  plaintiff  reply  that  this  is  the 
title  upon  which  plaintiff  and  his  predeces- 
sors have  relied  for  years  and  years,  and 
that  the  muniments  of  title  precedent  have 
been  lost  and  the  only  record  plaintiff  has 
is  the  citation  in  this  deed  now  offered,  which 
was  made  in  1849. 

"The  Court:  In  order  that  there  may  be 
no  delay  in  this  matter,  I  will  overrule  these 
objections  for  the  present  and  admit  the  deed 
In  evidence;  to  which  the  defendants  except, 
and  at  their  request  an  exception  is  noted 
and  bill  sealed." 

The  court  charged  in  part  as  follows:  "Now, 
we  say  to  you  these  various  conveyances  have 
vested  in  this  plaintiff  a  sufSdent  paper  title 
upon  which  this  action  of  ejectment  may  be 
sustained,  and  that  he  would  be  entitled  to 
recover  in  this  action,  were  it  not  for  the 
defoase  set  ap  here  showing,  or  tending- to 
show,  tliat  this  title,  prior  to  the  time  that 
it  became  vested  in  William  A.  Dougherty, 
was  divested  by  a  tax  sale." 

Plaintiff  presented  this  point:  "(4)  That 
if  the  jury  are  satisfied  from  the  evidence 
in  this  case  that  the  land  shown  on  the  seat- 
ed list  to  be  taxed  in  the  name  of  John  B. 
Dougherty,  David  Dougherty,  William  Kil- 
day,  and  D.  and  H.  Dougherty  is  the  same 
land  as  that  taxed  in  the  unseated  list  in 
the  name  of  the  said  Jolm  Sailor  warrant, 
then  the  plaintiff  is  entitled  to  recover.  An- 
swer: This  point  is  affirmed." 

Argned  before  FELL,  O.  J.,  and  BROWN, 
MESTRBZAT,  ELKIN,  and  MOSOHZISK- 
BR,  JJ. 

W.  0.  Kress  and  Seth  T.  McCormick,  for 
appellants.  James  B.  Krause  and  G.  Ia  Rue 
Munson,  for  appellee. 

ELKIN,  J.  [1]  The  question  upon  which 
this  controversy  depends  is  whether  the  deed 
of  the  administratrix  of  Anthony  Sharp  to 
Mathias  Baler  was  admissible  in  evidence. 
No  paper  title  vras  shown  in  Anthony  Sharp 
who  at  the  time  of  his  death  in  1847  was  a 
resident  of  Schuylkill  county,  but  his  widow 


as  surviving  administratrix  presented  her  pe- 
tition first  to  the  orphans'  court  of  that 
county,  and  subsequently  to  the  orphans' 
court  of  Lycoming  county,  asking  leave  to 
sell  the  real  estate  of  decedent  for  payment 
of  his  debts.  This  petition  recited  the  nec- 
essary jurisdictional  facts,  and  described  the 
John  Sailor  warrant  patented  to  Kantner  In 
1795  as  part  of  the  real  estate  of  which 
Anthony  Sharp  died  seised.  The  sale  was 
ordered  to  be  made,  and  pursuant  thereto 
the  property  was  subsequently  sold  at  pub- 
lic outcry  to  Mathias  Baler  for  f346.46.  The 
sale  was  confirmed  by  the  court,  and  the 
deed  in  question  here  was  executed  and  de- 
livered in  compliance  with  the  terms  thereof 
in  1849.  This  occurred  more  than  60  years 
ago,  and  the  appellee  holds  an  unbroken 
chain  of  title  from  that  time  to  the  present. 
The  offer  of  this  deed  in  evidence  was  ob- 
jected to  upon  the  ground  that  no  title  was 
shown  in  Anthony  Sharp,  and,  further,  that 
ttiere  was  no  offer  to  prove  the  precedent 
conveyances,  it  any,  connecting  the  title  of 
Kantner,  the  patentee,  with  that  of  Sharp, 
the  decedent.  The  land  in  question  was 
warranted  in  the  name  of  John  Sailor  in 
1793  and  patented  to  John  Kantner  in  1795. 
The  plaintiff  at  the  trial  in  the  court  below 
first  offered  in  evidence  the  patent  to  Kant- 
ner and  then  offered  the  deed  from  the  ad- 
ministratrix of  Anthony  Sharp  to  Baler 
which  is  the  one  to  which  objection  is  made. 
There  is  notlilng  to  connect  the  grant  to 
Kantner  with  the  title  in  Sharp  except  the 
record  of  the  proceedings  in  the  orphans' 
court  alwve  referred  to  and  the  recital  Ih 
the  deed  made  pursuant  thereto.  There  is 
an  unbroken  chain  of  title  from  Mathias 
Baler  in  1849  to  W.  A.  Dougherty,  the  appel- 
lee in  the  present  case.  Moreover,  the  title 
became  vested  in  Daniel  Dougherty,  the  an- 
cestor of  appellee,  in  1867,  and  has  remained 
In  the  Dougherty  family  from  that  time  to 
the  present.  It  was  wild  uncultivated  moun- 
tain land,  but  possession  such  as  could  be 
taken  of  such  lands  was  taken  by  the  Dough- 
ertys. Logs  were  cut,  a  small  clearing  made, 
some  fences  at  one  time  built,  taxes  were 
assessed  and  paid  for  a  long  period  of  time, 
certainly  extending  back  to  1870,  as  shown 
by  the  testimony  and  presumptively  for 
years  prior  to  that  time.  Daniel  B.  Dough- 
erty testified  that  he  was  familiar  with  the 
John  Sailor  warrant  and  remembered  when 
his  father  pnrdiased  it  in  1867.  He  helped 
to  make  a  survey  and  run  certain  lines  of 
the  tract  in  the  early  sixties,  a  few  years 
after  the  purchase  by  his  father.  They  cut 
some  logs  from  the  woodland  and  raised 
rye  on  an  old  field  prior  to  1862.  These 
facts  show  tliat  the  elder  Dougherty  held  a 
deed  and  dalmed  Utle  to  the  land  at  that 
time  and  had  taken  actual  possession  soon 
after  his  purchase.  The  possession  of  the 
Doughertys  was  never  disputed,  and  no  one 
has  claimed  any  adverse  title  until  appel- 
lants Bet  op  the  tax  title  upon  which  they 
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stand.  The  record  1b  silent  as  to  the  Kant- 
ner  title  from  1705  to  1840  when  the  pro- 
ceedings In  orphans'  court  and  the  deed  to 
Mathlas  Baler  recite  the  facts  that  by  sun- 
dry good  conveyances  It  became  vested  in 
Anthony  Sharp  and  that  he  died  seised  of 
the  same.  It  was  sold  under  decree  of  court 
as  the  property  of  Sharp  and  for  the  pay- 
ment of  his  debts.  The  highest  bidder  was 
awarded  the  property  upon  payment  of  the 
purchase  price,  and  the  title  thus  conveyed 
has  remained  unchallenged  for  more  than  60 
years  by  any  one  claiming  adversely  from 
or  through  John  Kantner.  ^ 

[2]  No  proof  was  offered  to  show  that 
Anthony  Sharp  died  In  actual  possession  of 
the  land,  but  as  we  view  the  record  this 
was  not  imperatively  required.  The  lands 
were  wild  and  mountainous,  and  at  that  time 
no  doubt  had  never  been  the  subject  of  an 
actual  pedis  possesslo.  In  such  cases  the 
rule  does  not  require  proof  of  actual  posses- 
sion. Taylor  v.  Dougherty,  1-  Watts  &  8. 
,'524;  Foust  v.  Ross,  1  Watts  &  S.  601.  As 
Chief  Justice  Lewis  said  in  Hole  v.  Rltten- 
house,  25  Pa.  491:  "If  any  principle  in  the 
law  of  Pennsylvania  can  be  regarded  as  well 
settled  by  argument  and  authority,  It  is  that 
which  affirms  that  the  legal  title  to  uncul- 
tivated lands  draws  to  It  the  possession, 
and  that  this  possession  is  to  be  deemed  ac- 
tual, for  all  purposes  of  remedy.  •  •  •"  If 
the  legal  title  was  in  Anthony  Sharp  it  passed 
to  Mathlas  Baler  under  the  sale  authorized 
by  the  orphans'  court  for  the  payment  of 
debts,  and,  the  lands  being  unseated,  posses- 
sion would  be  deemed  actual  for  the  purposes 
of  remedy  in  the  holder  of  the  legal  title. 

[3]  But  it  is  said  appellee  failed  to  prove 
legal  title  In  Anthony  Sharp,  which  is  true. 
The  answer  to  this  position  is  that  under 
the  facts  disclosed  by  the  orphans'  court  rec- 
ord, the  deed  in  question  here,  and  other  cir- 
cumstances of  the  case,  the  presumption  is 
that  Anthony  Sharp  at  the  time  of  his  death 
was  seised  of  the  title  to  this  land.  This 
presumption  stands  as  prima  facie  evidence 
of  the  fact  until  overcome  by  countervail- 
ing proof  which  was  not  attempted.  The 
claim  of  title  in  Anthony  Sharp  is  much 
strengthened  by  the  proceeding  in  the  or- 
phans' court,  the  regularity  and  validity  of 
which  have  never  been  questioned.  Of  course 
a  decree  of  court  cannot  breathe  life  into  a 
title  that  never  existed,  but  all  presumptions 
are  in  favor  of  judicial  proceedings.  These 
presumptions  when  not  rebutted  make  out  a 
prima  facie  claim  of  title  in  the  person  as- 
serting the  same,  especially  when  applied  to 
ancient  transactions,  which  have  not  been 
questioned  for  a  long  period  of  years.  The 
claim  of  title  in  Anthony  Sharp  has  been 
spread  on  record  since  1849  when  the  land 
In  controversy  was  sold  for  the  payment  of 
his  debts.  No  one  has  ever  appeared  to 
contest  the  title  so  asserted,  nor  to  question 
the  proceeding  under  which  the  sale  was 
made.     Under  these  circumstances  the  law 


will  presume  the  facts  to  be  as  averred  in 
the  record  upon  which  the  judicial  proceed- 
ing was  founded.  Of  course,  this  is  only  a 
presumption,  subject  to  rebuttal  by  proof  of 
facts  sufficient  to  overcome  it,  but  nothing  of 
this  kind  appears  in  the  present  case.  We 
think  the  deed  was  properly  admitted. 

Again,  we  have  concluded,  after  a  careful 
consideration  of  the  whole  record  and  an 
exhaustive  examination  of  the  authorities, 
that  the  doctrine  of  a  presumptive  grant 
applies  to  this  case.  The  principle  haa  been 
recognized  and  sustained  by  our  courts  since 
the  early  days  of  the  commonwealth.  It 
has  been  approved  in  a  long  line  of  cases, 
and  the  only  question  for  decision  here  is 
whether  it  should  be  applied  under  the  facts 
oif  the  present  case.  An  examination  of 
the  following  cases  will  show  not  only  the 
foundation  of  the  rule,  but  the  extent  and 
limitation  of  its  application:  Galloway  v. 
Ogle,  2  Bin.  468;  Taylor  v.  Dougherty,  1 
Watts  &  S.  324;  Kingston  v.  Lesley,  10 
Serg.  &  R.  383;  Hastings  v.  Wagner,  7 
Watts  &  S.  215;  Garrett  v.  Jackson,  20  Pa. 
331;  Pox  V.  Thompson,  31  Pa.  172;  Carter 
V.  Tlnlcum  Fishing  Co.,  77  Pa.  310;  Brown 
V.  Day,  78  Pa.  129;  Wallace  t.  Presbyterian 
Church,  111  Pa.  164,  2  Atl.  347;  Townsend 
V.  Boyd,  217  JPa.  386,  66  AtL  1099,  12  L.  E. 
A.  (X.  S.)  1148.  The  contention  of  appellants 
is  that  the  presumption  of  a  grant  can  only 
be  Invoked  against  an  intruder  without 
color  of  title.  While  it  is  true  that  in 
many  of  the  cases  in  which  the  presumption 
of  a  grant  was  held  to  apply  the  defendants 
were  Intruders  without  color  of  title,  noth- 
ing said  or  decided  by  this  court  warrants 
the  conclusion  that  the  rule  is  thus  limited 
in  its  application.  No  case  has  been  called 
to  our  attention,  nor  have  we  discovered 
any  after  exhaustive  examination,  that  so 
holds. 

The  exact  question  does  not  ae&aa  to  have 
been  decided,  but  many  judicial  expressions 
found  in  the  decisions  In  which  the  rule 
was  discussed  clearly  Indicate  that  no  such 
limitation  was  Intended.  As  far  back  as 
Kingston  v.  Lesley,  10  Serg.  &  R.  383,  Chief 
Justice  Tllghman  said:  "The'  rational  ground 
for  presumption  is  when  the  conduct  of 
the  party  out  of  possession  cannot  be  ac- 
counted for,  without  supposing  that  the  es- 
tate has  been  conveyed  to  the  one  who  is  la 
possession."  In  Taylor  v.  Dotigherty,  1 
Watts  &  a.  324,  above  dted.  Chief  Justice 
Gibson  in  discussing  the  question,  said :  "The 
execution  of  a  deed  is  presumed  from  posses- 
sion In  conformity  to  it  for  thirty  years: 
and  why  the  entire  existence  of  a  deed 
should  not  be  presumed  from  acts  of  owner- 
ship for  the  same  period,  which  are  equiva- 
lent to  possession,  it  would  not  be  easy  to 
determine."  The  same  chief  justice.  In  Has^ 
ings  V.  Wagner,  supra,  remarked:  "These 
presumptions  conduce  to  repose;  and  there 
is  a  growing  tendency  to  encourage  them 
not  only  here  but  elsewhere,"    Mr.  Justice 
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Sergeant  also  observed:  "The  rule  of  pre- 
sumption, when  traced  to  Its  foundation,  is 
a  mle  of  convenience  and  policy,  tbe  result 
of  a  necessary  regard  to  tlie  peace  and 
security  of  society.  No  person  ought  to  be 
permitted  to  lie  by  whilst  transactions  can 
be  fairly  investigated  and  Justly  determined 
until  titne  lias  involved  them  in  uncertainty 
and  obscurity,  and  then  ask  for  an  inquiry." 
Foulk  ▼.  Brown,  2  Watts,  209.  It  was  said 
In  Baskln  v.  Seechrist,  6  Pa.  154,  that:  "It 
is  true  that  a  defective  claim  of  title  may 
be  amended  by  presuming  a  conveyance  from 
one  shown  to  have  title,  where  the  presump- 
tive grantee  has  exercised,  for  a  long  course 
Oif  years,  such  acts  of  dominion  over  the 
lands  as  can  only  indicate  a  claim  of  benefi- 
cial ownership  unchallenged  by  any  counter- 
claim of  the  supposed  grantor."  In  Warner 
V.  Hmby,  48  Pa.  187,  Mr.  Justice  Thomp- 
son, in  discussing  presumptive  grants,  said: 
"These  presumptions,  when  ripened  by  time, 
and  the  silence  oif  the  warrantee,  supply  the 
place  of  a  conveyance  when  there  have  been 
continuous  acts  of  ownership  on  the  part  of 
the  claimant.  That  period  is  not  less  than 
twenty-one  years."  Mr.  Justice  Clark  in 
"Wallace  v.  Presbyterian  Church,  supra.  In 
discussing  tbe  necessity  of  the  rule  as  a 
security  of  title,  said:  "Witnesses  will  die, 
papers  will  be  lost  or  destroyed,  and  the 
exact  prooif  of  an  ancient  transaction  there- 
by often  becomes  exceedingly  difficult,  some- 
times impossible.  The  rule  of  law '  which 
authorizes'  tbe  presumption  is  therefore 
founded  in  necessity  and  should  be  applied 
In  all  proper  cases."  In  a  late  case.  Town- 
send  V.  Boyd,  above  cited,  our  Brother  Pot- 
ter expressed  the  view  of  this  court  in 
tbe  following  language :  "After  a  great  lapse 
of  time  and  a  series  of  circumstances  dis- 
closing the  enjoyment  of  an  unchallenged 
title  during  such  period,  the  courts  will  pre- 
sume whatever  grant  may  be  necessary  to 
quiet  the  title."  In  that  case  tbe  right  to 
invoke  the  presumption  against  one  claiming 
under  color  of  title.  Indeed,  an  ancient  out- 
standing title,  was  expressly  recognized.  We 
there  adopted  the  view  of  Chancellor  Kent 
to  the  effect  that  if  an  outstanding  title  In 
a  third  party  is  set  up  as  a  defense  in  an 
action  of  ejectment,  it  must  be  a  present 
subsisting  one,  otherwise  it  will  be  presum- 
ed to  have  been  extinguished  by  a  convey- 
ance to  the  one  who  has  asserted  title  to 
and  exercised  rights  of  ownership  over  the 
land  for  a  long  period  of  years. 

There  is  nothing  said  in  any  of  these  cas- 
es, or  in  any  other  case  in  which  the  rule 
has  been  discussed,  sufficient  to  warrant  the 
deduction  that  the  presumption  of  a  grant 
can  only  be  invoked  against  an  intruder 
without  color  of  title.  The  presumption  de- 
pends upon  tbe  facts  of  each  particular  case 
and  not  upon  the  kind  or  character  of  title 
set  up  as  a  defense.  In  the  present  case 
the  facts  aU  point  in  one  direction,  and  not 
a  stngle  fact  indicates  anything  to  the  con- 


trary. Anthony  Sharp  at  the  time  of  his 
death  claimed  this  land.  It  was  sold  for 
the  payment  of  his  debts.  Record  notice 
was  given  that  the  purchaser  at  that  sale 
took  title  from  the  estate  of  Sharp  who 
held  under  claim  of  title  from  Kantner  by 
sundry  conveyances.  That  purchaser  and 
those  holding  under  hUn  have  had  the  con- 
structive or  actual  possession  since  1849. 
The  Doughertys  have  paid  the  taxes  assess- 
ed against  it  for  a  period  of  40  years  at 
least.  They  have  exercised  dominion  over 
it  for  more  than  50  years.  During  all  these 
years  no  one  asserted  an  adverse  claim  of 
title  under  John  Kantner,  and  no  one  asserts 
such  a  claim  in  the  present  case.  There  is 
a  break  in  the  chain  of  title  from  Kantner 
to  Anthony  Sharp,  but  from  the  time  his 
title  passed  to  Mathias  Baler  to  the  present, 
the  successors  in  title  have  stood  upon  this 
ancient  title  unchallenged  by  any  adverse 
claimant  If  any  one  else  ever  claimed  ad- 
verse title  under  John  Kantner,  and  there  is 
nothing  to  even  remotely  Indicate  that  such 
a  claim  was  ever  made,  he  hauled  down  his 
flag  and  fied  the  field  long  ago.  The  pre- 
sumptions are  all  against  any  such  claim 
and  in  favor  of  those  asserting  the  Sharp 
title  tmder  the  orphans'  court  sale  in  1849. 
The  elder  Dougherty  purchased  this  title  in 
1857  and  the  Dougherty  family  have  relied 
on  it  ever  since.  They  have  been  in  the  actu- 
al or  constructive  possession  during  all  these 
years.  They  have  exercised  dominion  over 
the  land  to  the  exclusion  of  others,  and  have 
borne  their  share  of  the  public  burdens  by 
the  payment  of  taxes  assessed  against  it 
No  one  else  has  done  any  of  these  things. 
Surely  under  such  circumstances  a  convey- 
ance to  Anthony  Sharp,  under  whom  the 
Doughertys  daim,  will  be  presumed.  The 
facts  of  this  case  bring  it  within  the  v^ry 
spirit  and  purpose  of  the  rule. 

[4]  But  it  is  contended  that  the  recital  in 
the  deed  from  the  administratrix  of  Anthony 
Sharp  to  Mathias  Baier  was  too  general 
in  its  terms  to  be  evidence  of  a  conveyance 
from  John  Kantner,  and  that  the  learned 
trial  Judge  committed  error  in  admitting  It 
We  have,  already  said  that  the  deed  was 
properly  admitted  in  evidence,  but  did  not 
discuss  the  effect  of  the  recital.  The  gener- 
al rule  is  that  recitals  In  a  deed  are  evidence 
against  the  grantor  and  all  persons  claiming 
under  him,  but  are  not  evidence  against  a 
stranger,  or  other  person  claiming  under  a 
title  derived  from  tbe  grantor  before  the 
deed  containing  the  recital.  This  rule  which 
applies  to  recent  conveyances  has  a'  well- 
established  exception  in  the  case  of  an  an- 
cient deed.  Recitals  in  ancient  deeds,  where 
possession  accompanies  the  deed,  are  prima 
facie  evidence  of  the  facts  recited  even 
against  third  persons.  James  t.  Letzler,  8 
Watts  &  S.  192. 

[S]  The  rule  as  applied  to  ancient  deeds 
generally  is  not  disputed,  but  it  is  contend- 
ed that  the  recital  in  the  deed  in  Question 


Digitized  by  VjOOQ'C 


1002 


81  ATLANTIC  BEPORTER 


(Pa. 


bere  Ib  not  specific  enoagb  to  be  admitted,  as 
evidence  of  tbe  fact  Tlie  recital  is  that  tbe 
title  of  John  Kantuer  "by  sundry  conveyanc- 
es became  vested  in  Anthony  Sharp."  It 
is  argued  that  to  make  such  recitals  compe- 
tent evidence  they  must  contain  the  names  of 
the  parties  and  give  the  dates  of  the  lost 
deeds,  also  tliat  there  must  be  proof  of  the 
existence  and  loss  of  such  deeds  before  of- 
fering the  deed  containing  the  recital.  If 
such  were  the  rule  it  would  be  almost  im- 
possible to  meet  its  requirements  in  offering 
ancient  deeds  in  evidence.  As  for  instance, 
in  the  present  case  Matblas  Baler  took  title 
in  1849,  and  there  is  perhaps  no  living  per- 
son who  could  be  called  as  a  witness  to  testi- 
fy that  he  knew  of  the  existence  of  prior  con- 
veyances, or  that  they  had  been  destroyed  or 
lost.  In  many  Instances  such  a  rule  would 
place  an  impossible  burden  upon  the  holder 
of  an  ancient  title,  and  one  which  might  re- 
sult in  doing  great  injustice.  The  law  only 
requires  the  production  of  the  best  evidence 
possible  under  the  circumstances  and  never 
demands  an  impossibility.  The  rule  as  to 
the  admission  of  ancient  deeds  and  papers 
in  evidence  la  one  of  necessity,  and  grows 
out  of  the  recognized  difficulty  and  frequent- 
ly the  impossibility  of  proving  the  actual 
facts  connected  with  old  transactions.  It 
Is  a  wholesome  rule  and  should  not  be  frit- 
tered away  by  technical  refinements  in  Its 
application.  The  position  of  appellants  in 
this  respect  loses  sight  of  the  real  question 
involved.  It  was  tbe  deed  which  was  offer- 
ed in  evidence  to  which  objection  was  made. 
We  have  already  said  that  the  deed  was 
properly  admitted  as  a  link  in  the  chain  of 
title.  When  admitted,  it  was  proper  to 
read  Its  contents  for  the  Information  of  the 
-court  and  Jury,  and  this  necessarily  included 
the  recital.  The  recital  is  only  evidence  of 
the  facts  recited.  When  the  facts  are  spe- 
cifically recited,  giving  names  of  parties, 
-dates  of  deeds,  and  other  information  in  de- 
tail, the  evidential  valne  of  the  recital  Is 
greater  and  more  conclusive.  We  do  not 
-deem  it  necessary  to  put  this  case  on  the 
ground  that  the  general  recital  in  tbe  Mathi- 
as  Baler  deed  was  sufficient  to  conclusively 
show  the  vesting  of  the  John  Kautner  title 
In  Anthony  Sharp.  It  was  some  evidence  of 
it,  and,  taken  in  connection  with  all  the  oth- 
er facts  and  circumstances,  laid  the  founda- 
tion for  the  presumption  of  a  grant  to  An- 
thony Sharp.  We  tlilnk  It  was  proper  for 
this  purpose  at  least,  and  in  the  disposition 
of  the  present  case  it  is  not  necessary  to  go 
further. 

[8]  But  it  is  argued  that  it  was  not  offer- 
ed for  this  purpose,  and  therefore  cannot  be 
so  considered.  This  objection  is  purely  tech- 
nical, and  does  not  go  to  the  merits  on  the 
question  of  the  admissibility  of  the  deed 
■containing  the  recital.  WhUe  there  is  force 
In  the  argument  we  do  not  think  it  is  nec- 
essary to  reverse  the  Judgment  on  this  nar- 
row and  technical  ground.    Tb^  offer  was 


for  the  purpose  of  showing  a  oanveyance 
from  the  administratrix  of  Anthony  Sharp 
to  Matblas  Baier  and  by  the  recital  to  show 
title  in  Anthony  Sharp.  We  have  already 
decided  that  the  deed  was  properly  admit- 
ted as  a  link  In  the  chain  of  title,  and,  when 
admitted,  It  could  be  used  for  any  evidential 
purpose.  It  did  show  a  conveyance  to  Math- 
las  Baier  and  this  was  one  purpose  of  the 
offer.  The  recital  was  some  evidence  of  ti- 
tle in  tbe  estate  of  his  grantor,  and  as 
such  could  be  offered  and  considered  in  con- 
nection -with  other  facts  tending  to  estab- 
lish that  title.  It  would  be  sticking  in  the 
bark  to  hold  that  the  recital,  although  oth- 
erwise admissible,  was  improperly  admit- 
ted because  tbe  offer  did  not  specifically 
state  that  it  was  to  be  used  in  connection 
with  other  facts  to  lay  the  foundation  of 
a  presumptive  grant  It  was  offered  as  evi- 
dence of  title  in  Anthony  Sharp,  whetber  by 
presumptive  grant  or  otherwise  was  not 
stated.  Tbe  recital  being  part  of  the  con- 
tents of  an  ancient  deed  it  was  at  least  an 
item  of  evidence  in  support  of  the  offer. 

The  fourth  assignment  raises  a  nice  ques- 
tion and  one  not  free  from  difficulty.  Tbe  in- 
struction complained  of  was:  "Now  we  say 
to  you  these  various  conveyances  have  vested 
In  this  plaintiff  a  suffidoit  paper  title  upon 
which  this  action  of  ejectment  may  be  sus- 
tained, and  that  he  would  be  entitled  to  re- 
cover in  this  action,  were  it  not  for  the  de- 
fense set  up  here  showing,  or  tending  to 
show,  that  this  title,  prior  to  the  time  that 
it  became  vested  in  WUliam  A.  Dougherty, 
was  divested  by  a  tax  sale."  It  is  argued 
that  this  was  a  binding  instruction  to  the 
jury  in  favor  of  plaintiff  upon  all  questions 
of  evidence  in  the  case  and  left  nothing 
open  except  tbe  validity  of  the  tax  title  held 
by  appellants.  In  this  connection  it  is  not 
improper  to  remark  that  in  law  and  in  fact 
this  is  tbe  only  question  involved  in  real 
controversy  here.  More  than  70  years  ago 
Chief  Justice  Gibson,  in  discussing  the  effect 
of  evidence  In  a  simUar  case,  said:  "On 
every  principle  of  authority  and  reason,  this 
was  sufficient  not  only  to  be  left  to  the  Jury, 
but  in  tbe  absence  of  conflicting  evidence,  to 
command  a  verdict"  Taylor  v.  Dougherty, 
1  Watts  &  a.  324.  To  instruct  the  jury  that 
under  the  evidence  the  plaintifl  Is  entitled  to 
recover  unless  the  validity  of  tlie  tax  title  set 
up  is  established  is  a  very  mild  form  of 
"commanding"  a  verdict  The  jnry  w«e 
Instructed  that  the  action  may  be  sustained 
and  that  the  paper  title  was  sufficient  to  en- 
title plaintiff  to  recover.  All  of  which  Is 
true  when  considered  in  connection  with 
other  facts  and  circumstances  of  tbe  case. 
In  other  parts  of  the  charge  the  legal  statns 
of  the  title  relied  on  by  appellee  was  more 
accurately  and  fully  stated.  There  was  no 
conflicting  evidence  relating  to  the  title  of 
appellee.  Appellants  did  not  undertake  to 
set  up  an  outstanding  title  In  any  one  daim- 
ing  under  Jotm  Kantner.     Thegr  r«Ued  <m 
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their  tax  deed  and  contended  tbat  appellee 
Iiad  failed  to  show  a  good  title  by  reason  of 
the  missing  link.  The  learned  trial  Judge 
thought  the  evidence  was  sufiBclent  to  account 
for  the  missing  link, .  and  so  do  we.  The 
Jury  were  so  Instructed.  Under  all  the  facts, 
we  have  concluded  that  the  fourth  assign- 
ment does  not  constitute  reversible  error. 

[7]  The  fifth  assignment  relates  to  the  af- 
firmation of  the  fourth  point  submitted  by 
•counsel  for  plaintiff  at  the  trial.  By  affirm- 
ing this  point  the  Jury  were  Instructed  that 
If  they  found  from  the  evidence  the  land  In 
dispute  was  taxed  In  the  name  of  the  Dough- 
ertys on  the  seated  list  for  1891,  and  was 
the  same  land  as  that  taxed  on  the  unseated 
list  In  the  name  of  the  John  Sailor  warrant, 
the  plaintiff  would  be  entitled  to  recover. 
This  point  standing  alone  might  be  confusing 
and  even  misleading,  but  when  taken  In  con- 
nection with  the  whole  charge  as  well  as  the 
other  points  affirmed,  we  cannot  believe  the 
Jury  were  misled  by  it  It  was  Intended  to 
and  did  narrowly  and  sharply  define  the 
real  question  In  the  case.  Appellants  relied 
on  a  tax  title  derived  frum  the  sale  of  the 
land  for  taxes  assessed  against  the  John 
Sailor  warrant  on  the  unseated  list  for  1891. 
If  this  was  a  valid  tax  title  appellants  could 
hold  under  It  no  matter  how  perfect  or  im- 
perfect the  paper  title  of  appellee  might  bo. 
Appellants  did  not  claim  under  John  Kant- 
ner,  nor  did  they  set  up  any  adverse  out- 
standing title  in  conflict  with  that  of  appel- 
lee. They  simply  relied  on  their  tax  deed. 
If  the  tax  title  was  valid  the  land  was 
theirs;  if  Invalid,  It  did  not  belong  to  them. 
This  was  the  whole  question.  In  this  con- 
nection the  remarks  of  Mr.  Justice  Wood- 
ward in  Fox  T.  Thompson,  31  Pa.  172,  are 
j>ertlnent:  "If  he  has  title,  he  should  have 
permitted  the  prima  fade  case,  presented  by 
the  plaintiffs,  to  have  been  received  by  the 
court,  and  then  shown  his  own  right.  The 
question  raised  upon  the  platntlfTs  title 
'Could  have  been  contested  with  better  ad- 
vantage, after  showing  his  own,  If  he  had 
any  to  show,  than  upon  the  competency  of 
the  evidence."  The  position  of  appellee  was 
tbat  the  tax  title  set  np  by  appellants  was 
void  because  these  same  lands  were  taxed 
on  the  seated  list  to  the  Doughertys  in  1891 
and  the  taxes  so  assessed  were  paid.  If  so, 
no  valid  title  passed  under  the  tax  sale.  The 
evidence,  if  believed,  was  ample  to  sustain 
such  a  finding.  The  Doughertys  did  pay 
taxes  upon  mountain  land  assessed  on  the 
seated  list  for  1891.  These  lands  had  been 
assessed  on  the  seated  list  for  more  than 
20  years  and  why  they  were  also  assessed  on 
the  unseated  list  for  1891  does  not  satisfac- 
torily appear.  All  these  facts  were  for  the 
Jury.  It  was  a  qn^tlon  of  Identifying  the 
lands  and  the  Jury  were  so  Instructed.  This 
was  the  real  question  in  the  case,  and  It 
was  carefully  submitted.     All   other  ques- 


tions were  but  incidental.  The  Jury  found 
in  favor  of  appellee  upon  ample  evidence. 

There  are  some  technical  errors  in  this 
record,  but  as  we  view  it  appellants  had  a 
fair  trial  on  the  merits  of  the  case,  and  the 
matters  complained  of  in  the  assignments  of 
error  do  not  affect  the  real  question  in  con- 
troversy which  is  the  validity  of  the  tax  ti- 
tle. On  tills  question,  the  Jury  foimd  against 
appellants,  and  this  should  be  an  end  of  the 
controversy. 

Judgment  affirmed. 


INHABITANTS  OP  EDEN  v.  INHABI- 
TANTS OF  SOUTHWEST  HARBOR. 

(Supreme  Judicial  Court  of  Maine.    Dec.  4, 
1911.) 

1.  Pattfebs  (S  39*)— "Town  to  Which  Hb  Be- 
longs." 

The  phrase  "town  to  which  he  belongs," 
within  Rev.  St.  c.  18,  |  51,  providhig  for  the 
fumiohing  of  nurses,  etc.,  to  a  quarantined 
person  at  the  charge  of  the  town  to  which  he 
belongs,  means  the  town  in  which  he  has  his 
pauper  settlement. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  {{  162-179;   Dec  Dig.  {  39.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7019-7029,  7817.] 

2.  Btatdtes  (§g  159, 161*)— Repkal  bt  Iufli- 

CATION. 

To  effect  a  repeal  by  Implication,  a  later 
statute  must  be  so  clear  and  explicit  as  to  show 
that  it  was  intended  to  cover  the  whole  subject- 
matter,  and  displace  the  prior  statute,  or  the 
two  must  be  plainly  repugnant  and  inconsistent 
[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  229-234 ;   Dec  Dig.  {{  159,  161.*] 

3.  Paupebs  (I  39*)— EXPENSES  Unper  Quab- 

ANTINE— lAtABILITT   OP   TOWNS. 

Rev.  St.  c  18,  i  51,  providing  that  nurses 
and  their  assistants  and  necessaries  furnished 
a  quarantined  person  shall  be  at  his  charge,  or 
that  of  his  parents  or  master  if  able,  and  other- 
wise, at  tbat  of  the  town  to  which  he  belongs, 
was  not  repealed  by  implication  by  Pub.  Laws 
1909,  c.  25,  i  2,  providing  that  expenses,  includ- 
ing supplies  of  food,  medicines,  etc,  furnished  a 
quarantined  person,  or  such  part  thereof  as  the 
board  of  health  may  determine,  shalk  be  deemed 
a  legitimate  expenditure  for  the  protection  of 
the  public  health,  and  shall  be  charged  to  the 
account  of  incidental  expense  of  the  town,  but 
not  to  any  pauper  account,  and  tbat  no  person 
so  quarantined  and  assisted  shall  be  considered 
a  panper ;  the  former  statute  i>eing  designed  to 
divide  the  expenses,  so  that  the  part  designed  to 
protect  the  community  where  the  infected  per- 
son Is  found  should  be  borne  by  tbat  town,  and 
the  part  incurred  for  his  healing  and  comfort 
should  be  borne  by  the  patient  or  by  the  town 
of  his  settlement,  while  under  the  latter  statute 
both  kinds  of  expenditures  for  indigent  persons 
are  grouped  together,  and  It  is  left  to  the  board 
of  health  to  determine  how  much  shall  be  borne 
by  the  town  of  the  settlement,  and  bow  much 
by  the  town  where  the  quarantined  person  is 
found. 

[E^.  Note. — For  other  esses,  see  Panpers, 
Cent  Dig.  §§  162-179;   Dec.  Dig.  |  39.*] 

4.  Patjfebs  (S  39*)— Aid— Rbdcbitbseicent  bt 
Town. 

Under  the  express  terms  of  Pub.  Laws 
1909,  c.  55,  a  town  furnishing  antitoxin  to  an 
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indigent  person  is  entitled  to  reimbursement  b; 
the  town  of  his  settlement. 

[Ed.  Note.— For  otlier  cases,  see  Paupers, 
Cent.  Dig.  i|  162-179;    Dec.  Dig.  f  39.*] 

5.  Paupers  (|  39*)— Quarantine— Expensbs 

— lilABILITT. 

Under  Pub.  Laws  1909,  c.  25,  i  2,  providing 
that  expenses  of  a  quarantined  person  or  sucn 
part  tliereof  as  the  board  of  health  may  deter- 
mine shall  be  charged  to  the  account  of  inciden- 
tal expenses  of  the  town,  etc.,  determination  by 
the  board  of  health  of  a  town  where  nurses, 
necessaries,  etc.,  were  furnished  persons  having 
their  pauper  settlement  in  another  town,  that 
the  expenses  should  be  paid  by  the  town  of  set- 
tlement, renders  the  latter  town  liable. 

[Ed.  Note. — For  other  cases,  see  Paupers, 
Cent.  Dig.  §§  102-179 ;   D«c.  Dig.  {  39.»] 

Agreed  Statement  from  Supreme  Judicial 
Court,  Hancock  County. 

Action  by  the  Inhabitants  ot  Eden  against 
the  Inhabitants  of  Southwest  Harbor.  On 
an  agreed  statement  of  facts.  Judgment  for 
plaintiffs. 

Action  by  the  town  of  Eden  against  the 
town  of  Southwest  Harbor  to  recover  for 
supplies  and  services  furnished  certain  per- 
sons Infected  with  diphtheria,  said  persons 
having  their  settlement  In  the  defendant 
town,  though  found  In  the  plaintiff  town 
when  said  supplies  and  services  were  fur- 
nished, brought  under  Rev.  St  a  18,  {  51. 
Writ  dated  March  8,  1911. 
The  declaration  In  the  writ  Is  as  follows: 
"In  a  plea  of  the  case,  for  that  the  said 
defendant  at  said  Eden,  to  wit,  Ellsworth, 
on  the  day  of  the  purchase  of  this  writ,  be- 
ing indebted  to  the  plaintiff  in  the  sum  of 
$195.04,  according  to  the  account  annexed, 
then  and  there  in  consideration  thereof, 
promised  the  plaintiffs  to  pay  them  the  same 
sum  on  demand: 

Bar  Harbor,  Me.,  Dec.  12,  1910. 
Town  of  Southwest  Harbor,  To  Town  of  Eden, 

Dr. 
To  supplies    and    services    furnished    Qeorge 
Marshall  and  family  as  follows: 
To  medical  services  rendered  by  Dr.  J. 

H.  Patten |65  00 

To  medical  services  rendered  by  Dr.  R. 

G.  Higgins 2  00 

To  services  as  undertaker  and  necessa- 
ries for  funeral  of  child  Eugene  Mar- 
shall, rendered  and  furnished  by  F.  E. 

Sherman    61  43 

To  groceries 10  21 

Services  hauling  water,  Ice,  and  supplies 

rendered  by  Ralph  Brewer 13  20 

Fumigating    10  00 

To   antitoxin 2  20 

To  team  hire 10  00 

To  services  as  nurse  rendered  by  Mrs. 
Susie  J.  Sullivan 21  00 


$195  04 

"Also  In  a  plea  of  the  case,  for  that  on  the 
13th  day  of  August,  1910,  one  George  Marshall 
and  bis  family,  consisting  of  the  following 
named  i)ersons,  to  wit:  George  Marshall, 
Villa  A.  Marshall,  and  Eugene  Marshall — had 
their  legal  settlement  in  the  defendant  town, 
which  said  legal  settlement  in  said  defend- 


ant town  has  continued  ever  since,  and  on 
said  30th  day  of  August  at  said  Eden  said 
George  Marshall  and  his  family  had  recent- 
ly been  and  then  were  Inflicted  with  diph- 
theria, a  disease  and  sickness  dangerous  to 
the  public  health,  and  thereupon  the  local 
board  of  health  of  the  town  of  Eden  in  which 
town  said  Marshall  and  his  said  family 
were  then  living  provided  for  the  safety  of 
the  Inhabitants  as  they,  the  said  board  of 
health,  thought  best,  by  removing  them  to  a 
separate  bouse,  viz.,  to  the  isolated  hospital, 
so  called,  in  the  said  tow^n  of  Eden,  said  re- 
moval not  being  dangerous  to  their  health, 
and  by  providing  medicines,  medical  at- 
tendance, and  necessaries  to  the  amount  of 
$195.01  as  specified  in  the  account  annexed 
hereto,  and  neither  the  said  George  Marshall 
nor  his  said  family,  nor  the  parent  or  mas- 
ter of  either,  was  or  is  able  to  repay  said 
charge,  of  all  of  which  said  defendant  town 
then  and  there  had  notice,  and  said  defend- 
ant town  by  virtue  of  the  statute  then  and 
there  became  liable  and  promised  the  plain- 
tiff to  pay  it  said  sum  of  $195.04  on  demand." 

When  the  action  came  on  for  trial,  an 
agreed  statement  of  facts  was  filed  and  the 
case  reported  to  the  law  court  for  determina- 
Uon. 

The  agreed  statement  of  facts  la  as  fol- 
lows: 

"On  August  30,  1910,  and  ever  since  that 
date,  Geo.  Marshall  and  his  family,  said  fam- 
ily consisting  of  said  Geo.  Marshall,  his 
wife.  Villa  A.  Marshall,  and  his  child,  Eu- 
gene Marshall,  have  had  their  legal  settle- 
ment in  the  defendant  town. 

"On  said  date  said  Geo.  Marshall  and  his 
family  aforesaid  were  residing  in  the  plain- 
tiff town,  and  were  and  bad  recently  been 
infected  with  diphtheria,  a  disease  and  sick- 
ness dangerous  to  the  public  health.  On  said 
August  30,  1910,  and  other  days  between  said 
date  and  September  13,  1910,  the  local  board 
of  health  of  the  plaintiff  town,  being  the 
town  where  said  Marshall  and  his  family 
aforesaid  then  were,  for  the  purpose  of  pro- 
viding for  the  safety  of  the  Inhabitants,  the 
said  local  board  of  health,  thinking  it  best  to 
do  so,  removed  said  Marshall  and  his  family 
aforesaid  to  a  separate  house,  to  wit,  to  the 
Isolated  hospital,  so  called,  in  said  plain- 
tiff town,  and  on  said  August  30th  and  other 
days  up  to  and  Including  September  13.  1910. 
the  plaintiff  provided  for  said  Marshall  and 
his  family  aforesaid  at  said  hospital  nurses 
and  other  assistants  and  necessaries  as  set 
forth  In  the  accoimt  annexed  to  the  writ 
The  removal  to  the  Isolated  hospital  alwve 
referred  to  was  done  without  great  danger 
to  the  health  of  the  persons  removed.  Nei- 
ther said  Geo.  Marshall  nor  his  family  afore- 
said, nor  the  parent  or  master  of  either,  was 
or  is  able  to  pay  said  charges. 

"On  the  12th  day  of  December,  1910,  the 
secretary  of  the  local  board  of  health  of  the 
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plaintiff  toTHi  by  order  of  said  board  wrote 
and  mailed  to  chairman  of  the  board  of  se- 
lectment  of  the  defendant  town  a  letter  In- 
closing the  bill  In  salt  except  the  last  iteni 
thereof,  said  letter  being  In  the  form  fol- 
lowing: 

'"Bar  Harbor,  Me.,  Dec  12,  1910. 
"  'Chairman  of  Board  of  Selectmen,  South- 
west Harbor,  Me. — 
"  'Dear  Sir:     We  are  sending  you  bill  lor 
the  George  Marshall  family.    His  boy  having 
been  sick   and  died   with  diphtheria.     This 
is  the  actual  money  paid  out  and  no  cost  of 
the  board  of  health  serrlces  added  to  it. 
"  'Hoping  that  you  will  send  us  your  checlc 
not  later  than  the  20th,  as  our  boolts  close 
January   1st,  and  we  want  these  accounts 
all  in  If  possible. 

"  'lours  very  truly, 

"  '[Signed]  J.  Alden  Morse, 

"  'Sec'y  Board  of  Health.' 

"This  letter  was  received  by  chairman  of 
the  selectmen  of  the  defendant  town  Decem- 
ber 14,  1910,  the  items  set  forth  in  the  ac- 
count annexed,  so  far  as  the  plaintiff  town  is 
entitled  to  recover,  are  suitable  In  character, 
and  charges  therefor  are  reasonable  and 
proper,  and.  If  the  plaintiff  is  entitled  to 
recover,  it  may  recover  the  amounts  speci- 
fied in  the  writ  The  writ  and  declaration 
shall  be  printed  and  form  a  part  of  the 
agreed  statement. 

"It  Is  also  agreed  that  the  said  defendant 
town  duly  filed  its  offer  to  be  defaulted  for 
the  sum  of  $2.20  for  the  antitoxin  charged  in 
the  account  annexed,  and  that  said  offer 
was  rejected." 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SPEAR,  CORNISH,  KING,  BIRD,  and  HA- 
LEY, JJ. 

Charles  H.  Wood  and  Deasy  &  Lynam,  for 
plaintiffs.  George  R.  Fuller  ana  Hale  & 
Hamlin,  for  defendants. 

CORNISH,  J.  [t-3]  August  80,  1910,  the 
local  board  of  health  of  Eden,  the  plaintiff 
town,  quarantined  one  Marshall  and  his 
family  as  persons  Infected  with  a  conta^ous 
disease,  and  provided  for  them  "nurses  and 
other  assistants  and  necessaries."  R.  S.  c. 
18,  S  51.  Mr.  Marshall  and  bis  family,  though 
then  commorant  in  Eden,  had  their  pauper 
settlement  In  the  defendant  town.  South- 
west Harbor,  and  were  unable  to  pay  for 
the  services  and  supplies  thus  furnished 
them.  Accordingly,  the  town  of  liden  brought 
this  action  against  the  town  of  Southwest 
Harbor  .to  recover  for  the  expenses  of  such 
services  and  supplies  under  the  statute  (R.  S. 
1903,  c.  18,  §  51),  which  provides  that  the 
"nurses  and  other  assistants  and  necessaries" 
furnished  a  quarantined  person  shall  be  "at 
bis  charge,  or  that  of  his  parent  or  master,  if 
able;  ptherwlse  at  that  of  the  town  to  which 
he  belongs."  It  Is  conceded  that  the  phrase 
"the  town  to  which  he  belongs"  is  meant  the 


town  In  which  he  had  his  pauper  settlement. 
Kennebunli  v.  Alfred,  19  Me.  221;  Hampden 
V.  Newburgh,  67  Me.  370.  It  is  further  con- 
ceded that  the  plaintiff  can  recover  for  the 
Items  and  amounts  sued  for  If  the  right  of 
action  given  by  that  statute  was  not  talcen 
away  by  the  later  statute  of  Pub.  Laws  1900, 
c.  25. 

The  later  statute  does  not  In  terms  take 
away  the  right  of  action  given  by  the  earlier, 
and  the  repeal,  if  accomplished,  must  be  by 
Implication.  But,  to  effect  a  repeal  by  Im- 
plication, the  later  statute  must  be  so  broad 
in  Its  scope  and  so  clear  and  explicit  In  its 
terms  as  to  show  that  It  was  Intended  to  cov- 
er the  whole  subject-matter,  and  displace-  the 
prior  statute,  or  the  two  must  be  so  plainly 
repugnant  and  inconsistent  that  they  cannot 
stand  together.  Goddard  v.  Boston,  20  Pick. 
(Mass.)  407;  Smith  v.  SulUvan,  71  Me.  150; 
Staples  V.  Peabody,  83  Me.  207,  22  AU..113. 

The  court  will,  if  possible,  give  effect  to 
both  statutes,  and  will  not  presume  that  the 
Legislature  Intended  a  repeal.  Diver  v.  Keo- 
kuk Savings  Bank,  126  Iowa,  601,  102  N.  W. 
542. 

"As  laws  are  presumed  to  be  passed  with 
deliberation  and  with  a  full  knowledge  of 
all  existing  ones  on  the  same  subject.  It  is 
but  reasonable  to  conclude  that  the  Legisla- 
ture in  passing  a  statute  did  not  Intend  to 
interfere  with  or  abrogate  any  former  law 
relating  to  the  same  matter  unless  the  re- 
pugnancy between  the  two  is  Irreconcilable." 
Sutherland  on  Damages,  p.  152. 

A  critical  comparison  of  these  two  stat- 
utes under  consideration  dissipates  any  ap- 
parent repuKiiaucy.  The  act  of  1909  simply 
amends  the  last  10  words  of  R.  S.  c.  IS,  {  51. 
All  the  rest  of  the  section  remains  un- 
changed. To  make  this  clearer:  The  earlier 
statute  (R.  S.  c.  18,  S  51)  is  as  follows: 

"When  any  person  Is  or  has  recently  been 
Infected  with  any  disease  or  sickness  dan- 
gerous to  the  public  health,  the  local  board 
of  health  of  the  town  where  he  Is,  shall  pro- 
vide for  the  safety  of  the  Inhabitants,  as  they 
think  best,  by  removing  him  to  a  separate 
house,  if  It  can  be  done  without  great  danger 
to  his  health,  and  by  providing  nurses  and 
other  assistants  and  necessaries,  at  his 
charge  or  that  of  his  parent  or  master.  If 
able ;  otherwise,  at  that  of  the  town  to  which 
he  belongs." 

The  later  statute  (Pub.  Laws  1909,  c  25, 
i  2)  Is  as  follows: 

"All  expenses  including  all  supplies  of 
food  and  medicine,  including  antitoxin,  in- 
curred In  carrying  out  the  provisions  of 
section  one  of  this,  act,  or  incurred  in  fur- 
nishing families  or  persons  affected  with 
tuberculosis  with  burnable  spltcups.  or  other 
supplies  needed  to  prevent  the  spread  of  infec- 
tion, or  such  part  thereof  as  the  board  maj/ 
determine,  shall  be  deemed  a  llgltlmate  ex- 
penditure for  the  protection  of  the  public 
health  and  shall  be  charged  to  the  account 
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of  incidental  expenses  of  the  town,  but  not 
to  any  pauper  account,  oor  shall  any  per- 
son 80  quarantined  and  assisted,  be  considered 
a  pauper,  or  be  subject  to  disfranchisement 
for  that  cause  unless  such  persons  are  al- 
ready paupers  as  defined  by  the  Revised  Stat- 
utes." 

This  later  statute  was,  In  effect,  further 
amended  at  the  same  session  of  1900  by  the 
passage  of  chapter  55,  which  provides,  among 
other  things,  that  "the  local  board  of  health 
in  any  town  furnishing  an  indigent  residing 
in  another  town  antitoxin,  upon  application 
shall  be  reimbursed  by  the  town  where  the 
patient  resides."  The  word  "resides"  in  this 
statute  ia  evidently  used  in  the  same  sense 
as  "belongs"  In  R.  S.  c.  18,  8  51;  that  is, 
the  town  where  the  Indigent  has  bis  pauper 
settlement 

The  right  of  action  named  in  section  61  of 
chapter  18  of  the  Revised  Statutes  was  pro- 
vided for  at  the  organization  of  the  state 
by  section  1  of  chapter  127  of  the  Public 
laws  of  1821,  and  it  has  come  down  through 
all  the  revisions  of  1841,  1857, 1871,  1883,  and 
1903,  tn  essentially  the  same  form,  except 
that  prior  to  1887  the  municipal  officers  were 
charged  with  the  duty  which  since  that  time 
has  devolved  upon  the  local  board  of  health 
(1887,  c.  123,  i  27).  It  has  never  been  one 
of  the  pauper  statutes,  enacted  for  the  re- 
lief of  the  poor.  That  matter  lay  wholly  in 
the  control  of  the  overseers  of  the  poor  who 
were  and  are  obliged  to  follow  certain 
statutory  requirements  as  to  notices,  etc.,  in 
order  to  recover  from  the  town  of  the  pau- 
I)er'8  settlement  But  In  case  of  an  infectious 
disease  or  one  dangerous  to  the  public  health, 
at  first  the  municipal  officers  and  later  the 
local  board  of  health  were  given  these  ix>w- 
ers  and  duties  in  order  not  merely  to  relieve 
the  patioit  but  "to  provide  for  the  safety  of 
the  inhabitants."  The  assistance  rendered 
and  the  expenses  incurred  were  in  no  sense 
pauper  supplies.  They  need  not  be  applied 
for  by  the  pauper  himself  nor  by  some  one 
authorized  by  him,  and  no  notice  need  be 
given  to  the  town  where  the  patient  has  his 
pauper  settlement  The  municipal  officers 
and  later  the  local  board  of  health  had  full 
power  to  act  when  the  emergency  arose,  and 
it  was  outside  the  Jurisdiction  of  the  over- 
seers of  the  poor. 

But  this  court  in  Kennebunk  v.  Alfred,  19 
Me.  221,  in  construing  the  original  statute, 
held  that  there  should  be  a  division  of  ex- 
penses, that  part  of  the  authorized  ^pense 
was  designed  wholly  for  the  protection  of 
the  community  and  should  be  borne  by  the 
community,  while  another  part  was  for  the 
healing  and  comfort  of  the  patient  and 
should  be  borne  by  the  patient  if  financially 
able,  otherwise  by  the  town  of  his  settle- 
ment 

Now  the  effect  of  chapter  26  of  the  Laws 
of  1909  is  simply  to  change  the  last  clause 
of  section  61,  touching  those  persons  who 


might  not  be  able  to  pay,  the  indigent  per- 
sons and  to  make  the  town  where  such  per- 
sons fall  sick,  liable  for  all  the  expenses.  In- 
cluding those  designated  to  prevent  the 
spread  of  the  disease  and  those  for  the  com- 
fort of  the  patient,  "or  such  part  thereof  as 
the  board  may  determine."  Without  that 
clause,  the  town  furnishing  the  supplies 
would  be  liable  for  all  the  expense,  but,  with 
it,  the  effect  is  to  give  the  local  board  the 
power  to  charge  a  part  or  the  whole  to  the 
town  of  settlement 

In  other  words,  under  the  old  statute  as 
construed  in  the  decision  before  referred  to, 
expenditures  for  food  for  indigent  persons 
were  chargeable  to  the  town  of  settlemoit 
but  expenditures  for  protection  of  the  pub- 
lic health  must  be  borne  by  the  town  supply- 
ing them.  Under  the  new  statute,  all  kinds 
of  expenditures  for  indigent  persons  are 
grouped  together,  and  it  is  left  to  the  board 
of  health  to  decide  how  much  shall  be  borne 
by  the  town  of  settlement  and  how  much  by 
the  town  where  found.  This  new  act  does 
not  restrict  the  power  of  the  board  under  R. 
S.  c.  18,  {  61,  to  remove  the  sick  and  place 
them  in  quarantine.  They  still  have  that 
power.  Nor  does  it  abridge  their  power  to 
collect  all  the  expenses  from  the  person 
himself  If  able.  They  still  have  that  power, 
and  as  to  those  persons  there  never  has  been 
any  division  of  expenditures.  They  were 
liable  for  the  whole  or  nothing.  But  if  the 
person  is  indigent,  then  the  new  act  pre- 
scribed a  change,  and  instead  of  dividing  the 
expenses  along  the  line  that  separates  per- 
sonal relief  from  public  protection,  and  col- 
lecting the  former  from  the  town  of  settle- 
ment and  compelling  the  latter  to  fall  upon 
the  town  rendering  the  services,  it  groups 
all  kinds  of  expenses  in  one  class,  and  leaves 
to  the  board  of  health  the  determination  how 
much,  if  anything,  shall  t>e  borne  by  one  town, 
and  how  much,  if  anything,  by  the  other. 
In  short,  it  substitutes  the  judgment  of  the 
board  of  health  for  the  arbitrary  rule  of  law 
laid  down  in  Kennebunk  v.  Alfreia,  supra. 

[4]  This  is  subject  to  one  exception,  liow- 
ever,  'which  was  made  later  by  chapter  55 
of  Public  Laws  of  1909,  which  provides  that 
for  antitoxin  furnished  an  indigent  person 
the  town  furnishing  shall  be  reimbursed. 
Antitoxin  then  shall  be  charged  to  the  town 
of  settlement,  but  all  other  expenses  sliall 
be  charged  according  to  the  determination 
of  the  board  of  health. 

[S]  True,  it  may  be  argued  that  in  prac- 
tice the  iKMtrd  will  invariably  charge  all  ex- 
penses to  the  other  town,  and  thereby  re- 
lieve their  own  town  from  all  liability.  This 
may  be  so,  but  the  Legislature  has  seen  fit 
to  place  the  power  in  their  hands,  evidently 
relying  upon  their  Judgment,  honesty  and 
sense  of  fairness,  and  it  is  not  for  th^  conrt 
to  assume  that  the  confidence  has  been  mis- 
placed.    U  experience  proves  Uiat  tut.  It 
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Is  within  the  iwwer  of  the  Legislature  to 
remedy  the  difficulty  by  statutory  enactment. 

The  record  In  this  case  shows  that  the 
board  of  health  of  Eden  considered  the  mat- 
ter and  demanded  of  the  defendant  town  the 
amount  actually  paid  out  with  no  cost  of 
services  of  the  board. 

It  follows  that  the  certificate  of  decision 
must  be: 

Judgment  for  plaintiffs. 


MOUM?ON  V.  CHAPMAN  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  11, 
1911.) 

1.  Wills   (g    629*)— Oonbtbuction— Rkmain- 

DEBS. 

A  testamentai?  remainder  will  not  be  con- 
Btmed  to  be  contingent,  if,  consistently  with 
testator's  intention,  it  can  be  deemed  vested. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent. 
Dig.  a  1461,  1462;   Dec  Dig.  §  629.*] 

2.  Wills  (|  634*)— Constbuction— Remain- 

DEB8. 

A  will  and  codicil  directed  payment  of  in- 
come to  testatrix's  brother  daring  his  life,  and 
that,  at  his  death,  the  principal  be  paid  to  a 
specified  person,  etc.  Held,  that  the  remainder 
waa  vested,  and  not  contingent,  entitling  the 
remainderman's  administrator  to  payment 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  634.*] 

3.  Wills  (t  463*)  —  Cohstbuctiok  —  Cok- 

TBACTS. 

While  in  construing  a  will  every  clanse 
and  word  should  be  considered,  a  clause  which 
is  unnecessary  for  its  declared  purpose,  is  re- 
pugnant to  the  other  provisions  of  the  will, 
and  nnezplainable  except  upon  assumption  that 
it  results  from  an  error  of  the  scrivener,  will 
be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  982;   Dec  Dig.  S  463.*] 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County. 

BlU  In  equity  brought  by  the  plaintiff,  Wil- 
liam H.  MouUon,  against  Woodman  E.  Chap- 
man, Individually  and  as  administrator  of 
the  estate  of  Sarah  Elizabeth  Chapman,  late 
of  said  Limerick,  deceased,  and  others,  for 
the  construction  and  Interpretation  of  the 
will  and  codicil  of  Eliza  Chapman  Rogers, 
deceased.  Answers  were  filed  by  the  several 
defendants.  The  case  was  then  reported  to 
the  law  court  for  determination.  Decree 
rendered. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Augustus  r.  Moulton,  for  plaintiff.  Henry 
W.  Swasey,  for  Woodman  E.  Chapman. 
Symonds,  &iow.  Cook  &  Hutchinson,  for 
Maria  A.  Rogers.  Walter  B.  Grant,  for 
Joseph  M.  Mayall,  John  C.  Mayall,  and 
George  W.  Chapman.  Ardon  W.  Coombs,  for 
Lncy  M.  S.  Crockett 

BIRD,  J.  [1,2]  This  is  a  bill  in  equity 
brought  for  the  construction  and  interpre- 


tation of  the  win  and  codicil  of  EUza  Chap- 
man Rogers.  The  bill  is  brought  by  com- 
plainant as  trustee  under  the  second  item  of 
the  will  as  modified  by  the  second  item  of 
the  codicil.  The  wUI  was  made  the  25th 
day  of  March,  1880,  and  the  codicil  on  the 
7th  day  of  June,  1900. 

By  the  first  Item  of  the  will,  the  testatrix 
devised  to  Maria  Adams  Rogers,  grand- 
daughter of  her  late  husband,'  a  house  and 
lot  in  Portland,  Me.,  which  some  two  months 
earlier  had  been  conveyed  to  her  by  her  hus- 
band's son,  and  also  certain  personal  prop- 
erty received  by  her  from  the  estate  of  her 
late  husband. 

The  second  item  of  the  will  is  as  follows: 

"Second.  I  give  and  bequeath  to  William 
H.  Moulton  of  said  Portland,  whom  I  hereby 
appoint  my  testamentary  trustee  to  carry  out 
the  trusts  in  this  will,  the  sum  of  five  thou- 
sand dollars'  to  be  held  by  him  in  trust  for 
the  following  purposes,  to  wit,  to  keep  the 
same  safely  invested  and  to  pay  the  annual 
income  therefrom  to  my  brother  William 
Woodman  Chapman,  in  quarterly  payments 
for  his  support  during  his  life,  and  at  the 
decease  of  my  said  brother  I  hereby  direct 
that  the  sum  of  one  Thousand  dollars  of 
said  five  thousand  dollars  be  paid  to  my 
niece  Sarah  Elizabeth  Chapman  of  Limerick, 
Maine,  and  that  the  remaining  four  thousand 
dollars  be  divided  equally  among  my  five 
nephews,  George  Smith,  John  Mayall,  Joseph 
Mayall,  George  W.  Chapman  and  Woodman 
Chapman,  and  that  on  the  payment  of  the 
same  said  trust  shall  thereby  terminate." 

By  the  third  item  of  the  will  another  trust 
is  created,  the  Income  of  which  is  to  be  paid 
to  her  sister,  Lucy  Maria  Smith,  during  life, 
and,  at  her  decease,  the  trust  fund  Is  di- 
rected to  be  divided  equally  between  Lucy 
Maria  Smith,  daughter  of  Esther  S.  Smith, 
and  said  Sarah  Elizabeth  Chapman.  The  re- 
maining Items  of  the  will  are  unimportant 

By  the  first  item  of  the  codicil  the  testa- 
trix devises  to  her  brother  William  Woodman 
Cliapman  for  life  a  farm,  and  the  personal 
property  thereon,  in  Hollls,  with  remainder 
over  to  her  niece,  Sarah  Elizabeth  Chapman, 
mentioned  In  the  will. 

The  second  item  of  the  codicil  is  as  fol- 
lows: 

"Second:  I  increase  the  trust  fund  of  five 
thousand  dollars  ($5000.)  given  by  the  second 
section  of  my  said  will  to  William  H.  Moul- 
ton, for  the  benefit  of  my  brother  William 
W.  Chapman  to  the  sum  of  ten  thousand 
dollars  ($10,000)  to  hold  and  apply  the  In- 
come thereof  as  set  forth  In  said  second 
section  vrtth  regard  to  said  stmi  of  five  thou- 
sand dollars.  And  on  the  decease  of  my  said 
brother  I  direct  that  the  whole  of  said  trust 
fund  of  $10,000  be  paid,  transferred  and 
conveyed  to  my  said  niece  Sarah  Elizabeth 
Chapman, — ^free  and  discharged  of  all  trusts. 
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"My  nephews  and  nieces  mentioned  in 
said  second  section  having  deceased  I  revoke 
the  bequests  therein  made  for  them." 

The  third  item  is  unimportant,  and  by  the 
fourth  item  the  residue  of  her  estate  is  given 
to  Maria  Adams  Rogers. 

The  testatrix  died  on  the  7th  day  of  June, 
1900.  Sarah  Elizabeth  Chapman  died  on  the 
28th  day  of  May,  1903,  at  the  age  of  58,  and 
William  Woodman  Chapman  on  the  23d  day 
of  September,  1910,  each  unmarried  and  in- 
testate. 

The  heirs  at  law  of  the  testatrix  at  the 
time  of  her  decease  were  her  brother,  Aaron 

B.  Chapman,  now  deceased,  leaving  as  his 
heirs  at  law  Woodman  E.  Cliapman  and  Sa- 
rah Elizabeth  Chapman,  a  nephew,  George 

C.  Smith,  and  Lucy  M.  S.  Crockett,  respec- 
tively, son  and  granddaughter  of  Lucy  Ma- 
ria Smith,  a  deceased  sister,  Joseph  M.  May- 
all  and  John  C.  Mayall,  children  of  Sarah 
Mayall,  a  deceased  sister,  George  W.  Chap- 
man, son  of  George  Chapman,  a  deceased 
brother,  and  William  Woodman  Chapman, 
now  deceased,  as  already  stated. 

The  nephew  of  the  testatrix,  Woodman  E. 
Chapman,  administrator  and  heir  at  law  of 
Sarah  Elizabeth  Chapman,  claims  that  the 
remainder  constituted  under  the  second  item 
of  the  codicil  vested  in  said  Sarah  upon  de- 
cease of  the  testatrix.  The  four  other  neph- 
ews contend  that  the  second  paragraph  of 
the  second  item  of  the  codicil  shows  a  rev- 
ocation of  item  2  of  the  will  in  consequence 
of  a  mistake  of  fact  entertained  by  testatrix, 
and  that  not  only  should  they  share  in  the 
trust  fund  of  $5,000  provided  by  the  second 
item  of  the  will,  but  also,  in  the  same  pro- 
portions, in  the  increase  in  said  fund  made 
by  the  second  item  of  the  codicil;  while  the 
residuary  legatee  denying  that  the  remain- 
der was  vested  and  contesting  the  claim  of 
the  nephews  urges  that  the  trust  fund  of 
the  second  item  of  the  codicil  should  be  paid 
to  her. 

In  considering  the  dalm  of  the  nephew. 
Woodman  B.  Chapman,  the  second  para- 
gr.iph  of  the  second  item  of  the  codicil  will 
be  disregarded  for  the  present  It  is  a  well- 
recognized  rule  of  construction  of  this  court 
that  no  remainder  will  be  construed  to  be 
contingent,  which  may,  consistently  with  the 
Intention  of  the  testator,  be  deemed  vested. 
Robinson  v.  Palmer,  90  Me.  246,  248,  38  Atl. 
103;  Storrs  y.  Burgess,  101  Me.  26,  83,  62 
Atl.  730.  A  most  careful  scrutiny  of  both 
will  and  codicil  fails  to  reveal  an  Intention 
on  the  part  of  testatrix  that  the  remainder 
should  not  vest.  Torrey  v.  Peabody,  97  Me. 
104,  106,  53  Atl.  988.  We  cannot  regard  the 
fact  that  habenda  in  fee  simple  are  made  use 
of  in  the  first  Item  of  the  will  and  in  the 
first  and  fourth  items  of  the  codicil,  and 
that  no  habendum  appears  in  the  second 
item  of  the  codicil  as  conclusive,  as  xirged, 
or  indicative  of  an  Intention  on  the  part  of 
testatrix  that  the  remainder  should  not  vest. 
In  the  first  two  Instances   real   estate   is 


specifically  devised,  and  might  be  Indnded  or 
pass  imder  the  last  or  residuary  danse, 
while  in  the  second  item  of  the  codicil  i>er- 
sonal  property  only  is  bequeathed.  Xor 
were  such  habenda  necessary  when  used. 
R.  S.  c.  76,  S  16 ;  Hopkins  v.  Keazer.  88  Me. 
347,  355,  36  Atl.  615 ;  Fuller  v.  FuUer,  84  Me. 
475,  479,  24  Atl.  946;  Richardson  v.  Richard- 
son, 80  Me.  585,  504,  16  Atl.  250;  Nash  v, 
Simpson,  78  Me.  142,  146,  3  AU.  53:  MitxdieU 
V.  Morse,  77  Me.  423,  425,  1  AU.  141,  52  Am. 
Rep.  781;  Jones  v.  Leeman,  69  Me.  489,  49L 

In  behalf  of  the  residuary  legatee,  it  is 
forcibly  urged  that  the  general  rule  that 
where  there  are  no  words  importing  a  gift 
other  tlian  a  direction  to  divide  or  pay  at 
a  future  time,  the  legacy  is  contingent,  and 
does  not  vest  until  that  time  arrives,  is  ap- 
plicable to  the  will  before  us.  An  examination 
of  the  cases  cited  in  support  of  this  conten- 
tion makes  it  evident  that  the  rule  is  applied 
where  the  remainder  over  is  to  a  class  the 
members  of  which  are  determinable  only  at 
a  future  time.  But  it  is  said  by  one  of  the 
courts  most  frequently  applying  the  rule  that 
it  will  hesitate  to  apply  it  where  the  gift  Is 
to  legatees  by  name.  Roosa  v.  Harrinsrton. 
31  Misc.  Rep.  529,  65  N.  Y.  Supp.  601.  « ^•.. 
See  Clark  v.  Cammann,  160  N.  Y.  315,  54  X. 
B.  709.  See,  also,  Clark  v.  Shawen,  190  lU. 
47,  60  N.  B.  116.  We  conceive  no  occasion  for 
its  application  in  the  present  case. 

[3]  The  claim  of  the  nephews  arises  luider 
the  second  paragraph  of  the  second  item  ot 
the  codicil.     In  construing  a  will  it  is  true 
that  every  clause  and  word  are  to  l>e  taken 
into   consideration,   and  no   clause   or   ma- 
terial matter  of  description  rejected,  but,  in 
view  of  the  provisions  of  the  will  and  codi- 
cil and  the  admitted  facts,  it  seems  hope- 
less to  give  a  consistent  or  intellig^it  inter- 
pretation to  this  clause,    it  speaks  of  "niec- 
es" mentioned  in  the  second  item  of  tlie  will, 
yet  but  one  niece  was  mentioned.    It  allege 
that  the  "nieces"  mentioned  have  deceased, 
but  the  preceding  sentence  bequeaths  the  re- 
mainder to  the  only  niece  moitioned,  and  she 
was  then  living.    The  paragraph  Itself  was 
wholly  unnecessary,  since  revocation  of  tJie 
second  Item  of  the  will  was  unquestionably 
effected  by  the  first  paragraph  of  the  codicil. 
It  Is  unnecessary.  Inconsistent  with,  and  re- 
pugnant to  other  provisions  of  the  wUl  and 
codicil,  and  unexplainable  except  upon  tbe 
supposition  that  it  is  the  result  of  a  miscon- 
ception by  tbe  scrivener  of  something  said 
by.  testatrix.    We  are  forced  to  conclude  that 
an  attempt  to  reconcile  this  clause  with  tbe 
other  clear  and  unambiguous  expressions  of 
the  will  and  codicil  will  be  futile.    Csley  v. 
Ilsley,  SO  Me.  23,  25,  12  AtL  796;    Cotton  v. 
Smithwick,  66  Me.  360,  367 ;  3  Jarm.  on  WUIs 
(5th  Am.  Ed.)  706  (Rules  of  Construction,  12, 
13).     We  find  nothing  in  this  second  para- 
graph of  the  second  item  of  the  codidl  af- 
fecting the  conclusion   already  reached  t^s 
to   the  vesting  of  the  remainder  in   Sarah 
Elizabeth  Chapman,  nor  can  we  find  in  it 
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grounds  to  support  the  claim  of  the  nephews 
to  shitre  In  the  remainder. 

Nor  do  we  find  ground  for  the  contention 
of  Lucy  M.  S.  Crockett  that  the  remainder 
of  the  fund  should  be  paid  to  the  heirs  at 
law  of  the  testatrix. 

Our  conclusion  upon  the  whole  will  and 
codicil  Is  that  the  remainder  of  the  fund  be- 
longing to  the  trust  created  by  the  second 
item  of  the  codicil  should  be  paid  over  by  the 
trustee  to  Woodman  E.  Chapman,  as  ad- 
ministrator of  the  estate  of  the  deceased  re- 
mainderman, Sarah  Elizabeth  Chapman. 

Costs  of  complainant,  Including  reasonable 
counsel  fees,  to  be  retained  from  the  trust 
fund  by  the  trustee,  reasonable  costs,  as 
between  counsel  and  client,  to  be  paid  by 
the  trustee  from  said  fund  to  the  respond- 
ents flllag  answers,  all  answering  Jointly  to 
be  treated  as  one  respondent  and  all  ques- 
tions as  to  costs,  arising  hereunder,  to  be 
determined  by  the  sitting  justice.  All  sums 
so  retained  and  paid  by  the  trustee  are  to 
be  allowed  in  his  account. 

Decree  accordingly. 


WEBSTBIR  v.  BALLOU,  Sheriff. 

(Supreme  Judicial  Court  of  Maine.     Dec.  11, 
1911.) 

1.  Mandauus  (S  1*)— Whien  Pboper  Remedy. 

Mandamus  is  an  appropriate  and  necessary 
proceeding  where  a  petitioner  shows  that  his 
right  to  have  the  act  done,  which  is  sought  by 
the  writ,  has  been  legally  established;  that  it  is 
the  plain  duty  of  the  party  against  whom  the 
mandate  is  sought  to  do  the  act,  and  in  the  do- 
in;;  of  which  no  discretion  exists;  that  the  writ 
will  be  availing ;  and  that  there  is  no  other  ade- 
quate remedy. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
-  Cent.  Dig.  {{  1-3 ;   Dec.  EHg.  |  l.»] 

2.  Mandamus  (J  3*)— Siib.iects  of  Relief— 
PaocEEDiNOs  Against  Sheriff. 

Mandamus  lies  to  compel  a  sheriff  to  ex- 
ecute a  writ  of  possession ;  proceedings  against 
the  sheriff  for  contempt,  or  an  action  for  dam- 
ages, being  inadeanate  remedies. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  8 ;   Dec.  Dig.  §  3.*] 

8.  Sheriffs  and  Constables  (|  106*)  — Re- 
fusal TO  BxEciTTB  Whits— Defenses. 

A  sheriff  could  not  excuse  refusal  to  ex- 
ecute a  writ,  directing  him  to  place  plaintiff 
in  possession  of  lands,  because  he  was  notified 
that  defendant  occupied  them  as  tenant  of  one 
who  was  not  a  party  to  the  suit,  and  who  was 
In  possession  under  claim  of  right. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUbles,  Cent.  Dig.  H  175,  176,  204;  Dec. 
Dig.  !  106.*] 

Exceptions  from  Supreme  Judicial  Court, 
Sagadahoc  County. 

Petition  by  Joseph  F.  Webster  for  man- 
damus against  John  W.  Ballon,  Sheriff  of 
Sagadahoc  County.  Petition  denied,  and  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled, and  peremptory  writ  directed. 


The  bin  of  exceptions  states  as  follows: 

"This  was  a  petition  for  mandamus  to 
compel  the  respondent  to  serve  a  writ  of  pos- 
session Issuing  out  of  the  supreme  Judicial 
court  for  Sagadahoc  county,  In  a  real  action 
wherein  the  petitioner,  Joseph  F.  Webster, 
was  plalntier.  and  Francis  Holmes  defendant. 

"The  petition  for  mandamus  Is  dated  Sep- 
tember 12,  1911,  and  was  made  returnable 
before  Mr.  Justice  Haley  on  September  14th. 
On  that  date  the  alternative  writ  was,  by 
agreement  of  i>artles,  ordered  to  issue,  and 
was  issued;  the  return  of  the  respondent 
Ballou  thereto  was  Sled,  and  also  the  pe- 
titioner's answer  to  the  return.  At  the  same 
time  the  motion  of  Clara  A.  Holmes  for  leave 
to  Intervene  was  presented  to  the  Justice. 

"A  hearing  was  had  thereon  and  on  the  pe- 
tition, at  the  conclusion  of  which  the  pre- 
siding Justice  denied  the  motion  to  inter- 
vene, and  ordered  that  the  peremptory  writ 
Issue. 

"To  the  denial  of  the  motion  and  the  or- 
dering of  the  peremptory  writ,  the  respond- 
ent and  the  said  Clara  A.  Holmes,  by  their 
attorney,  seasonably  excepted,  and  pray  that 
their  exceptions  may  be  allowed." 

The  exceptions  were  allowed  and  certified 
to  the  Chief  Justice  for  decision,  as  provid- 
ed by  Revised  Statutes,  c.  104,  {  18. 

Argued  before  WHITEHOUSE.  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
BIRD,  JJ. 

Foster  &  Foster  and  E.  C.  Plummer,  for 
plaintiff.  Frank  L.  Staples,  for  John  W. 
Ballou  and  Clara  A.  Holmes. 

KING,  J.  At  the  August  term.  1910,  of 
the  supreme  Judicial  court  for  Sagadahoc 
count}',  the  petitioner,  Joseph  F.  Webster, 
recovered  Judgment  against  Francis  Holmes 
for  the  possession  of  certain  real  estate  in 
Bath,  in  that  county.  A  writ  of  possession 
issued  upon  said  Judgment,  and  was  placed 
In  the  hands  of  the  respondent,  John  W.  Bal- 
lou, sheriff  of  Sagadahoc  county,  command- 
ing him  "that  without  delay  you  cause  the 
said  Joseph  F.  Webster  to  have  possession  of 
and  In  the  said  premises."  The  sheriff  did 
not  execute  the  writ  of  possession,  where- 
upon these  proceedings  for  a  writ  of  manda- 
mus against  him  were  commenced.  In  an- 
swer to  the  alternative  writ,  he  made  return 
that  he  had  not  executed  the  mandate  of  the 
writ  of  possession  because  he  was  notified 
"that  Francis  Holmes,  the  defendant  in  said 
writ  of  possession,  was  occupying  a  part  or 
all  of  said  premises  as  the  tenant  of  one 
Clara  A.  Holmes,  who,  as  he  is  informed  and 
believes,  and  therefore  avers,  Is  the  legal 
owner  of  a  part  or  aU  of  said  descrltted 
premises,  and  is,  therefore,  tenant  in  com- 
mon with  the  petitioner  of  said  premises : 
that  he  was  notified  that  said  Clara  A. 
Holmes   was   In    actual    possession   of    said 
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premises,  and  that  any  attempt  to  oast  her 
from  possession  would  result  In  legal  proceed- 
Ings  against  him;  that,  being  in  doubt  what 
course  to  pursue,  he  consulted  the  attorneys 
of  both  the  petitioner  and  of  said  Clara,  and 
urged  them  to  come  to  some  adjustment  of 
the  matter,  •  •  •  and  by  reason  of  his 
doubt  as  to  his  legal  right  to  actually  evict 
the  said  Francis  Holmes,  and  to  oust  said 
Clara  A.  Holmes  from  her  possession,  he  has 
up  to  this  time  forborne  to  do  so." 

The  said  Clara  A.  Holmes  presented  a  mo- 
tion to  the  justice  before  whom  the  proceed- 
ings were  pending,  in  which  she  set  forth 
grounds  on  which  she  claims  to  be  an  owner 
of  an  undivided  portion  of  the  premises  de- 
scribed in  the  writ  of  possession,  and  that 
the  execution  of  the  writ  will  be  prejudicial 
to  her  rights  and  interests  In  the  property, 
and  praying  that  she  might  be  permitted  to 
intervene  as  a  party  defendant  in  the  pro- 
ceedings. Her  motion  to  Intervene  was  de- 
nied, and  after  hearing  a  decree  was  made 
that  the  peremptory  writ  be  granted.  To 
that  ruling  and  decree  exceptions  were  filed 
and  allowed,  and  certified  to  the  Chief  Jus- 
tice for  decision,  under  the  provisions  of  sec- 
tion 18,  c.  104,  R.  S. 

[1]  Mandamus  is  an  appropriate  and  nec- 
essary proceeding  where  a  petitioner  shows': 
(1)  Tliat  his  right  to  have  the  act  done, 
which  Is  sought  by  the  writ,  has  been  legal- 
ly established;  (2)  that  it  is  the  plain  duty  of 
the  party  against  whom  the  mandate  is 
sought  to  do  the  act,  and  in  the  doing  of 
which  no  discretion  may  be  exercised;  (3) 
that  the  writ  will  be  availing;  and  tliat  the 
petitioner  has  not  other  sufficient  and  ade- 
quate remedy.  Dennett  v.  Mfg.  Co.,  106  Me. 
476,  478,  76  AO.  922. 

[2]  In  the  case  at  bar,  the  petitioner's 
right  to  have  Immediate  possession  of  the 
real  estate  in  question  as  against  Francis 
Holmes  has  been  established  by  a  judgment 
of  the  supreme  judicial  court  of  this  state, 
which  judgment  has  not  been  modified  or  re- 
versed, but  remains  in  full  force  and  effect. 

Further,  that  court  has  issued  its  mandate; 
the  writ  of  possession  to  the  sheriff  com- 
manding him  to  cause  the  petitioner  "forth- 
with" to  have  the  possession  of  the  real  es- 
tate in  accordance  with  its  judgment  The 
duty  of  the  sheriff  to  do  the  act  which  is 
sought  by  the  writ  Is  plain,  unequivocal,  and 
ministerial,  in  the  discharge  of  which  no  dis- 
cretion on  his  part  Is  required. 

The  writ  of  mandamus  will  be  availing. 
The  execntlon  of  its  mandate  will  give  the 
petitioner  immediately  the  benefit  of  his 
judgment  And  it  cannot  be  reasonably  con- 
tended that  be  has  any  other  sufficient  and 
adequate  remedy.  If  for  such  a  neglect  the 
sheriff  would  be  subject  to  proceedings  for 
contempt  in  not  obeying  the  mandate  of  the 
writ  of  possession,  such  proceedings  would 
not  give  the  petitioner  the  benefit  of  his  judg- 
ment—possession of  the  property.  Neither 
should  be  be  required  to  rely  upon  a  suit 


for  damages  against  tbe  sheriff.  Sncli  a 
right  of  action,  with  its  attendant  ddaya,  ex- 
penses, and  uncertainties.  Is  not  a  sufficient 
and  adequate  remedy.  It  Is  not  a  remedy 
commensurate  with  the  petitioner's  right. 
"To  supersede  the  remedy  by  mandamus,  a 
party  must  not  only  Iiave  a  spedflc,  ade- 
quate legal  remedy,  but  one  competent  to  af- 
ford relief  upon  the  very  snbject-matter  of 
his  application."  Fremont  t.  Crippen.  10  CU. 
212,  215,  70  Am.  Dec.  711.  In  tbe  case  at 
bar,  the  relief  to  be  afforded  is  tbe  patting 
of  the  petitioner  in  possession  of  the  prem- 
ises in  pursuance  of  tbe  judgmott  and  order 
of  the  court. 

[3]  The  matter  set  forth  in  tbe  sheriflrs  re- 
turn to  the  alternative  writ  is  immaterial, 
and  does  not  justify  bis  delay  and  forbear- 
ance to  execute  the  writ  of  possession.  He 
points  out  no  defect  in  his  precept.  It  was 
"fair  on  its  face"  and  issued  by  a  court  hav- 
ing complete  jurisdiction  of  the  snit  and  the 
parties,  and  he  was  fully  protected  in  follow- 
ing its  mandate.  The  fact  that  he  was  In- 
formed that  Clara  A.  Holmes  claimed  to  own 
an  undivided  portion  of  the  premises  describ- 
ed in  the  writ  of  possession,  and  that  she 
claimed  that  Francis  Holmes  was  in  posses- 
sion of  the  property  by  her  authority,  should 
not  have  deterred  him  from  serving  tbe  pre- 
cept as  commanded. 

The  writ  of  possession  was  issued  asainfit 
Francis  Holmes  alone.  It  was  binding  only 
upon  him  and  any  one  claiming  i>08session 
under  him  since  the  beginning  of  the  ll!> 
pendens.  Clara  A.  Holmes  was  not  a  party 
to  it  If  she  has  title  to  an  undivided  por- 
tion of  the  premises  (which  claim  tbe  peti- 
tioner disputes),  her  title  is  in  no  way  af- 
fected by  the  judgment  in  the  action  of  Wel>- 
ster  against  Frauds  Holmes,  under  whio)i 
the  writ  of  iwssesslon  was  Issued,  since  she 
was  not  a  party  to  that  suit  The  execution 
of  the  writ  of  possession  will  not  take  awaj 
any  of  her  rights  of  ix>ssession  to  tbe  preni-        ^ 


If  it  were  permissible  in  these  proceedings 
to  consider  the  claims  made  by  Clara  A. 
Holmes,  and  in  her  behalf,  we  do  not  per- 
ceive how  they  could  affect  tbe  merits  of  the 
issuance  of  tbe  judgment  for  possession  m 
favor  of  Webster  against  Francis  Holmes. 
The  latter  was  admittedly  in  possession  of 
the  property  at  the  time  tbe  real  action  was 
commenced  against  him.  It  cannot  be  said 
that  he  was  then  occupying  tiie  property  as 
agent  for  his  sister  dara,  because  slie  al- 
leges in  her  motion  to  intervene  that  on  the 
7th  day  of  October,  1910,  she  gave  htm  "Au- 
thority to  occupy  said  premises  as  her  agrat" 
But  tbe  action  was  commenced  July  T,  1910. 
He  made  no  claim  in  the  action  that  be  was 
in  occupation  by  right  of  anylXHiy.  He  was 
there  as  a  stranger  to  tbe  title.  One  tenant 
in  common  may  bring  an  action  against  a 
stranger  for  the  recovery  of  possesakn  of 
the  property  without  Joinder  of  bla  coteunt 
Section  9,  c.  lOe,  B.  & 
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If  it  be  a  fact,  aa  Clara  alleges,  that  she 
made  some  use  of  the  property  herself  While 
Francis  and  hla  family  lived  there,  that  fact 
conld  not  prevent  Webster,  even  If  a  coten- 
ant  with  Clara,  from  proceeding  to  recover 
possession  against  Francis.  Having  so  pro- 
ceeded to  final  Judgment,  and  obtained  from 
the  court  the  writ  of  possession  against 
Francis,  no  sufficient  cause  Is  shown  why 
that  Judgment  should  not  be  made  effective 
by  the  prompt  execution  of  the  mandate  of 
the  writ  of  ix>ssesslon.  To  bold  otherwise 
In  such  case  would  tend  to  Impair  the  cer- 
tainty and  efficiency  of  Judicial  proceedings. 

It  Is  therefore  the  opinion  of  the  court  that 
tbe  motion  of  Clara  A.  Holmes  to  intervene 
was  properly  denied,  and  the  peremptory 
writ  properly  ordered. 

Exceptions  overruled. 

Peremptory  writ  to  issue  as  ordered. 


KARAHAUES  t.  DUKAIS. 

(Supreme  Judicial  Court  of  Maine.    Dec. 
1911.) 

1.  Statutes   (|  279*)— Pleadino — Statutobt 
Action. 

In  relying  upon  a  public  statute  it  is  suffi- 
cient that  a  pleading  states  facts  bringing  the 
case  within  the  statute,  which  need  not  be  set 
out  or  referred  to. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  878;   Dec.  Dig.  {  279.*] 

2.  Statutes  (|  244*)— STATrms  Authobizino 
Summary  Pbocebdinos— Constbuction. 

Statutes  authorizing  summary  proceedings 
must  be  strictly  construed. 

£Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  325;  Dec.  Dig.  {  244.*] 

3.  Landlord  ahd  Tenant  (|  290*)— Recov- 
KBT  OF  Possession— Forcible  Detainer. 

Forcible  entry  and  detainer  is  a  proper 
remedy  against  a  tenant  at  will  whose  tenancy 
has  been  terminated  by  alienation  by  the  land- 
lord for  a  term  of  years. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  1207-1216;  Dec. 
Dig.  i  290.*] 

4.  Forcible  Entbt  and  Dktaineb  (|  24*)— 
Decla  ratio  n— Sutficienct. 

Under  Bev.  St.  c.  96,  M  1,  2,  authoriaing 
actions  for  forcible  entry  and  detamer,  and  un- 
der section  4,  requiring  it  to  be  commenced  by 
inserting  the  substance  of  the  complaint  as  a 
declaration  in  a  writ,  of  attachment,  where 
plaintiff  proceeded  upon  the  theory  that  de- 
fendant was  a  disseisor  within  section  1,  the 
declaration  was  insufficient  for  not  so  stating 
and  for  failing  to  allege  in  substance  any  com- 
plaint or  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Forcible  Eln- 
try  and  Detainer,  Cent  Dig.  H  107-120;  Dec. 
Dig.  {  24.*] 

Exceptions  from  Lewtston  Municipal  Court, 
Androscoggin  County. 

Forcible  entry  and  detainer  by  Nicholas 
Karahalies  against  Peter  Dukals.  Judgment 
for  plaintiff,  and  defendant  brings  exceptions, 
and  case  was  certified  to  the  Chief  Justice 
of  the  Supreme  Judicial  Court  Exceptions 
snstained. 


Plea,  the  general  Issue  with  a  brief  state- 
ment alleging  that  the  tenancy  of  the  de- 
fendant had  not  been  legally  terminated,  etc. 
An  agreed  statement  of  facts  was  filed  and 
the  case  heard  thereon.  The  Judge  of  said 
court  rendered  Judgment  for  the  plaintiff  for 
possession  and  costs,  and  the  defendant  ex- 
cepted. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SPEAR,  CORNISH,  KING,  BIRD,  HALEY, 
and  HANSON,  JJ. 

McGllUcuddy  ft  Morey,  for  plaintiff.  Her- 
bert E.  Holmes,  for  defendant 

HANSON,  J.  This  la  an  action  of  forcible 
entry  and  detainer  and  comes  before  the 
court  on  exceptions  by  defendant. 

The  declaration  is  as  follows:  "In  a  plea 
of  forcible  entry  and  detainer  for  tliat  the 
said  defendant  at  said  Lewlston  on  the  28th 
day  of  September,  A.  D.  1910,  having  before 
that  time  had  lawful  and  peaceful  entry  into 
the  lands  and  tenements  of  the  plaintiff  sit- 
uated In  Lewlston  aforesaid  and  described  as 
follows:  The  bakery  and  bakershop  at  187 
and  189  Lincoln  street,  Lewlston — and  whose 
estate  in  the  premises  was  determined  on  the 
27th  day  of  September,  A.  D.  1910,  then  did 
and  still  does  forcibly  and  unlawfully  refuse 
to  quit  the  same,  although  the  plaintiff  avers 
that  he  gave  legal  notice  in  writing  to  the 
said  Peter  Dukals  before  the  28th  day  of 
September  aforesaid  to  terminate  his  estate 
in  the  premises." 

The  plea  was  tbe  general  issue,  with  the 
following  brief  statement: 

"And  for  a  brief  statement  of  special  mat- 
ter of  defense  to  be  used  under  the  general 
issue  above  pleaded  tbe  defendant  further 
says:  That  he  was  a  tenant  at  will  in  the 
premises  described  in  the  plaintUTs  writ 
under  one  Maurice  Alpren  as  landlord,  and 
that  his  tenancy  was  never  terminated  by 
said  Alpren  by  80  days'  written  notice  to 
quit  as  required  by  Revised  Statutes,  but 
tltat  he,  the  defendant,  quit  and  vacated  the 
premises  of  his  own  accord  before  the  plain- 
tiff's writ  was  entered  in  this  court,  and  is 
not  now  in  possession  of  tlie  premises  or  any 
■ptiTt  thereof." 

The  following  facts  were  agreed  npon  by 
the  parties:  The  defendant 'was  a  tenant  at 
will  holding  the  premises  described  in  the 
plaintiff's  declaration  under  one  Morris  Al- 
pren as  his  landlord.  His  tenancy  was  not 
terminated  by  Alpren  by  30  days'  notice  to 
quit  in  writing,  but  on  September  24,  1910, 
the  same  Alpren  made  a  lease  in  writing  of 
the  premises  to  the  plaintiff,  Karahalies,  for 
the  term  of  two  years  from  September  24, 
1910.  The  plabitiff  gave  the  defendant  a 
written  notice  of  the  fact  that  he  had  taken 
a  lease  of  the  premises  from  Alpren  and  that 
he  demanded  the  possession  of  the  premises. 
The  defendant  did  not  vacate,  and  on  the 
28th  day  of  September,  1910,  the  plaintiff  be- 


•For  otb«r  osms  im  sun*  topic  sad  section  NUMBBR  la  Dec  Dig.  *  Am.  Dig.  Ksy  No.  Sartw  *  Rop'r  Indazw 


Digitized  by  VjOOQ'C 


1012 


81  ATLANTIC  REPORTER 


(M& 


gan  bis  action  of  forcible  entry  and  detainer 
against  blm.  Before  the  writ  was  entered 
In  court  the  defendant  vacated  the  premises. 

The  defendant  claimed  that  the  declaration 
was  the  kind  of  declaration  authorized  only 
when  the  suit  of  forcible  entry  and  detainer 
Is  against  a  fenant  at  will  whose  tenancy 
had  been  terminated  as  provided  in  section 
2  of  chanter  96,  Revised  Statutes,  and  that 
the  agreed  statement  of  facts  proved  that  the 
defendant  was  a  disseisor  who  had  not  ac- 
quired any  claim  by  possession  and  improve- 
ment, and  that  consequently  there  was  a  va- 
riance between  the  allegations  and  the  proof. 

The  plaintiff  claimed  that  the  declaration 
was  sufficient  to  maintain  the  action  under 
the  facts  stated  In  the  agreed  statement 

Upon  the  pleadings  and  statement  of  facts, 
the  Judge  ruled  that  the  plaintiff's  declara- 
tion wa6  sufficient  to  entitle  him  to  malntalii 
the  action,  and  further  ruled  that  the  fact 
that  the  defendant  vacated  the  premises  be- 
fore the  writ  was  entered  In  court  constituted 
no  defense  to  the  suit  To  which  ruling  the 
defendant  excepted. 

The  certified  statement  shows  the  whole 
case.  The  declaration  followed  the  form  in 
general  use  in  this  state  to  the  clause  re- 
lating to  the  termination  of  the  tenancy  by 
notice,  and  then  concludes  with  the  following 
words:  "Although  the  plaintiff  avers  that 
he  gave  legal  notice  In  writing  to  the  said 
Peter  Dnkals  before  the  2Sth  day  of  Septem- 
ber aforesaid  to  terminate  his  estate  In  the 
premises."  The  defendant  raised  the  ques- 
tion of  sufficiency  of  the  declaration,  and 
urges  that  the  plaintiff  has  not  stated  a  case 
within  the  terms  of  the  statute,  and  that 
the  proof  of  the  termination  of  the  tenancy 
submitted  Is  a  fatal  variance  from  the  alle- 
gations In  the  declaration  before  us.  The 
plaintiff  contends  that  the  declaration  is  suf- 
ficient to  maintain  the  action  under  the  facts 
stated  in  the  agreed  statement. 

Was  there  a  case  stated  within  the  terms 
of  the  statute?  If  so,  has  the  plaintiff  prov- 
ed his  case?  R.  S.  c.  96,  {  1,  authorizes  the 
process  of  forcible  entry  and  detainer  against 
a  disseisor  who  has  not  acquired  any  claim 
by  possession  and  Improvement,  agaiust  a 
tenant  holding  under  a  written  lease  or  con- 
tract, or  person  'holding  under  such  tenant, 
at  the  expiration  or  forfeiture  of  the  term, 
without  notice,  if  commenced  within  seven 
days  from  the  expiration  or  forfeiture  of 
the  term;  and  against  a  tenant  at  will, 
whose  tenancy  has  been  terminated  as  pro- 
vided In  section  2  of  the  same  chapter,  which 
is  by  30  days'  notice  In  writing  for  that  pur- 
pose, given  to  the  other  party.  Section  4  of 
the  same  chapter  provides  that  "the  process 
of  forcible  entry  and  detainer  shall  be  com- 
menced by  Inserting  the  substance  of  the  com- 
plaint as  a  declaration,  in  a  writ  of  attach- 
ment to  be  Indorsed  and  served  like  other 
writs." 

[1]  It  is  well  settled  that,  where  a  public 
statute  Is  applicable  to  a  case,  it  Is  sufficient 


that  the  pleading  of  the  party  who  seeks  to 
rely  upon  the  statute  shall  set  forth  the  facts 
which  bring  the  case  within  it  36  Cyc. 
1237;  Peru  v.  Barrett,  100  Ma  218,  60  AtL 
968,  70  L.  R.  A.  567,  109  Am.  St.  R^.  494. 

[2]  Again,  it  Is  not  necessary  In  a  dvll  ac- 
tion to  set  out  the  statute  or  to  make  any 
reference  to  it  In  the  declaration,  but  the 
case  must  be  brought  within  its  provisions 
by  alleging  the  requisite  facts.  Pern  v.  Bar- 
rett, supra.  It  is  equally  well  settled  that 
all  statutes  authorizing  summary  proceedings 
must  be  strictly  construed,  and  strict  con- 
formity to  the  statute.  In  the  exercise  of  the 
jurisdiction  it  confers,  is  essential  to  the 
regularity  and  validity  of  the  proceeding.  36 
Cyc.  1189 ;   Woodman  v.  Ranger,  30  Me.  ISO. 

[3]  It  is  not  denied  that  forcible  entry  and 
detainer  was  the  proper  form  of  action,  inas- 
much as  the  defendant  was  a  tenant  at  will 
whose  tenancy  had  been  terminated  by  alien- 
ation by  the  landlord  for  a  term  of  years. 
Seavey  v.  Cloudman,  90  Me.  540,  38  AtL  540; 
Howard  v.  Merriam,  5  Cush.  (Mass.)  563. 

[4]  R.  S.  a  96,  K  1.  2,  authorize  the  action 
of  forcible  entry  and  detainer.  Section  4  pre- 
scribes that  the  action  "shall  be  commenced 
by  inserting  the  substance  of  tlie  complaint 
as  a  declaration,  in  a  writ  of  attachment  to 
be  Indorsed  and  served  like  other  writs." 
The  plaintiff  resorted  to  the  process  of  ford- 
ble  entry  and  detainer,  and,  having  done  so, 
he  must  "Insert  the  substance  of  the  com- 
plaint as  a  declaration,  in  a  writ  of  attach- 
ment"; in  other  words,  he  must  state  a  case 
within  the  terms  of  the  statute.  The  agreed 
statement  of  facts  discloses  that  the  com- 
plaint or  cause  of  action  was  that  the  defend- 
ant was  a  tenant  at  will  whose  tenancy  had 
been  terminated  by  the  alienation  of  the 
premises  by  the  landlord  for  a  term  of  years. 
It  further  appears  that  the  plaintiff  proceed- 
ed upon  the  theory  that  the  defendant  was 
a  disseisor,  within  the  meaning  of  R.  S. 
c.  96,  i  1;  but  he  does  not  so  state  in  his 
declaration,  nor  does  he  allege  in  substance 
any  complaint  or  cause  of  action  within  the 
meaning  of  the  statutes  as  interpreted  by 
this  court  since  the  creation  of  the  remedy 
of  forcible  entry  and  detainer.  A  complaint 
for  forcible  entry  and  detainer  must  disclose 
enough  upon  Its  face  to  give  the  court  Ju- 
risdiction without  resort  to  parol  testimony. 
Treat  et  al.  v.  Bent,  51  Me.  478. 

In  the  recent  case  of  Eveleth  v.  Gill,  97 
Me.  315,  54  AU.  756,  the  plaintiff  proceeded 
under  section  1  of  chapter  17,  R.  S.  1883  (the 
nuisance  act).  The  declaration,  so  far  as  it 
relates  to  the  "substance  of  the  complaint," 
is  identical  with  the  case  at  bar.  The  eri- 
dcnce  adduced  was  that  on  the  day  named 
(the  day  of  the  alleged  termination  of  tlie 
tenancy)  the  defendant  was  using  the  build- 
ing or  tenement,  or  some  xient  thereof,  for 
one  of  the  purposes  forbidden  by  the  act 
above  mentioned.  The  declaration  In  that 
case,  like  the  case  at  bar,  contained  no  spe- 
cific allegation  or  complaint  against  the  de- 
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fendant  as  contemplated  by  the  statute,  ex- 
cept tbat  "his  estate  was  determined"  on  a 
certain  day.  Among  other  thiugs,  the  court 
held  that,  "granting  her  (the  plalntlffe)  con- 
tention as  to  her  rights  under  section  8,  c. 
17,  we  think  it  clear  that  In  resorting  to  the 
legal  process,  authorized  only  by  the  statute, 
she  must  state,  as  well  as  prove,  a  case  with- 
in the  terms  of  the  statute,  and  ttiis  she  has 
not  done.  •  •  •  It  follows  that,  under 
the  general  law  of  pleading,  the  plaintiff  in 
such  a  process  should  allege  In  his  declara- 
tion the  facts  declared  by  the  statute  to  be 
an  occasion  where  the  process  may  be  used." 
Thus  It  was  said  by  this  court,  in  Treat  v. 
Bent,  51  Me.  478:  "This  process  of  forcible 
entry  and  detainer  Is  one  created  and  regu- 
lated by  the  statutes,  and,  in  order  to  be 
maintained,  must  come  clearly  within  their 
provisions."  In  that  case  the  process  was 
quashed  because  it  did  not  "disclose  enough 
upon  its  face  to  give  the  court  Jurisdiction," 
and  finally,  and  controlling  In  the  case  at 
bar :  "The  statutory  case  should  be  fully  and 
clearly  stated.  Wont  of  allegations  neces- 
sary to  show  a  case  within  the  terms  of  the 
statute  are  as  fatal  as  want  of  evidence  In 
such  a  case." 

It  is  unnecessary  to  consider  the  question 
of  variance.  There  was  not  a  case  stated 
within  the  terms  of  the  statute,  and  the  en- 
try must  be: 

Exceptions  sustained. 


HASSETT  V.  CARROLL. 

(Supreme  Court  of  Errors  of  Connecticnt 

Dec.  19,  1911.) 

1.  Schools  awd  School  Distbiots  (i  80*)— 
District  Coumittex  —  Powbbs— Statutes — 
"institdtion." 

Oen.  St  1902,  g  1368,  provides  that  every 
person,  who,  being  a  trustee  or  officer  of  an 
institution  receiving  state  aid,  shall  furnish 
suppUes  or  be  Interested  in  any  contract  for 
furnishing  supplies  to  such  Institution,  unless 
he  be  the  lowest  bidder  for  such  supplies  or 
contract  after  open  competition,  shall  be  fined 
$50.  Beld,  that  the  term  "institution,"  as  so 
used,  did  not  embrace  such  municipal  districts 
or  corporations  composed  of  the  inhabitants  of 
certain  territory  as  a  school  district;  and 
hence  a  member  of  a  school  district  committee 
did  not  violate  such  act  by  selling  coal  to  the 
district  without  submitting  to  competition. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scnool  Districts,  Dec.  Dig.  |  80.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8661-3663.] 

2.  Schools  and  School  Districts  ({  21*) — 
Natdrb— Quasi  Corporation. 

Under  Oen.  St  1902,  §  2177,  making  school 
districts  bodies  corporate  for  certain  prescrib- 
ed purposes,  and  empowering  them  to  levy 
taxes  and  borrow  money  for  the  accomplish- 
ment thereof,  school  districts  are  not  perma- 
nent corporations,  but  only  quasi  corporations 
of  a  public  nature  with  Umited  powers  strictly 
defined  by  statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  (3ent  Dig.  §i  39,  40;  Dec. 
Dig.  {  21.*] 


8.  Schools  and  School  Distbictb  (J  21*)— 

Nature  or  Corporation. 

Under  Gen.  St  1902,  H  2175,  2177.  relat- 
ing to  school  districts,  such  districts  are  not 
separate  corporations  from  the  town  or  city 
nor  independent  corporations  themselves  for 
all  purposes  of  common  school  education,  but 
their  regulations  in  the  conduct  of  the  schools 
are  generally  subject  to  the  ordinances  of  the 
towns  within  which  they  are  situated,  and  sub- 
ject to  be  formed,  altered,  or  dissolved  by  such 
towns. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SS  39,  40;  Dec. 
Dig.  {  21.*] 

4.  Schools  and  School  Districts  (|  19*)— 
Public  Monet  —  Apfobtionuent  —  Stat- 
utes. 

Gen.  St  1902,  I  21S7,  providing  for  the 
apportionment  of  public  money  among  certain 
school  districts,  applies  only  to  school  districts 
described  in  section  2154,  which  elect  a  board 
of  education,  and  not  to  those  governed  by  a 
district  committee. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  19.*] 

6.  Schools  and  School  Districts  (§  19*)— 

Public  Funds— Payment. 

Oen.  St  1902,  {  2257,  provides  that  the 
comptroller  shall  annually  draw  orders  for  the 
support  of  the  common  schools  at  the  rate  of 
$2.25  for  each  child,  which  orders  shall  be 
payable  from  the  funds  of  the  state,  to  be  di- 
vided and  distributed  among  the  several  towns 
in  proportion  to  the  number  of  persons  in  each 
between  the  ages  of  four  and  sixteen  years,  as 
ascertained  from  the  returns,  the  comptroller 
being  required  to  transmit  the  amount  to  be 
distributed  to  each  town,  to  its  treasurer  on 
application  of  school  commissioners,  or  its 
town  school  committee.  Held,  that  such  funds 
are  to  be  paid  by  the  comptroller's  order  to  the 
treasurer  of  the  particular  town,  and  not  by 
the  state  to  the  school  districts. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  {  19.*] 

6.  Libel  and  Slandbb  (|  36*) —Absolute 
Privilege. 

The  class  of  communlcatious  absolutely 
privileged  is  narrow,  and  is  practically  Umited 
to  legislative  or  judicial  proceedings  and  acts  of 
state. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  114,  116;  Dec.  Dig.  { 
36.*] 

7.  Libel  and  Slander  (|  81*)— Qualified 
Privilege— Malice. 

Where  a  priest  made  slanderous  state- 
ments concerning  a  member  of  his  congregation 
as  a  part  of  a  sermon  on  the  theory  that  it 
was  necessary  for  the  welfare  of  his  parish, 
the  communication  was,  at  most,  only  quali- 
fiedly  privileged,  and  hence  sufficient  to  sustain 
a  recovery  on  proof  of  express  malice. 

[Ed.  Note.— For  other  cases'  see  Libel  and 
Slander,  Cent  Dig.  {{  113-115;  Dec.  Dig.  { 
51.*] 

8.  Libel  and  Slander  ({  123*)— Wobds  Li- 
belous Per  Se— Questions  fob  Court  and 

JUBT. 

Where  words  spolcen  by  a  priest  against 
a  member  of  his  congregation  as  a  part  of  a 
sermon  were  false  and  actionable  per  se,  the 
nature  of  the  occasion,  as  privileged  or  not,  on 
which  the  charges  were  made,  was  a  question 
for  the  court,  but  the  character  of  Qxe  use 
which  defendant  made  of  the  occasion  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §S  356-^64;  Dec  Dig.  g 
123.*] 
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9.  LlBKL   AND   SLARDKB    (f  112*)— JUSTIFICA- 
TION—BEUBT  m  Tbuth— Malice  in  Fact 

— EVIDBNOB. 

Gen.  St  1902,  i  767.  providins  that  in  ac- 
tion* of  libel  and  slander,  under  stated  circam- 
stances,  plaintiff  mast  prove  malice  in  fact, 
does  not  require  that  evidence  of  malignity, 
spite,  or  iU  will  shall  be  offered  nor  that  those 
facts  shall  be  found,  but  is  satisfied  by  proof 
that  the  false  and  slanderoas  statements  were 
spoken  in  an  improper  and  nnjastifiable  man- 
ner, or  with  improper  and  unjastifiable  mo- 
tives, which  is  evidence  of  malice  in  fact 

[Eid.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  325^341;    Dec.  Dig.  { 

10.  LiBBi,  AND  Slander  (|  104*)— Publioa- 

TION— MaLIOB— EVIDBNCE. 

In  an  action  for  slander,  proof  of  the  time, 
place,  and  manner,  and  other  drcamstances  of 
the  preparation  and  pablication  of  the  defama- 
tory charges,  as  well  as  the  language  of  the 
pablication  itself,  are  admissible  to  show  that 
the  false  charge  was  made  with  malice. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  {{  284r-291;    Dec.   Dig.  I 

11.  Libel  and  Slandbb  (|  112*)— Quaufied 

Pbitileob— Maucb— S^riDENCB. 

Where  a  priest  as  a  part  of  his  Sunday 
sermon  made  Ubelous  charges  against  a  mem- 
ber of  his  congregation  who  was  a  member  of 
the  city's  l>oard  of  school  trustees,  falsely 
charging  him  with  misconduct  and  personal  im- 
propriety, in  intemperate  and  violent  language, 
accompanied  by  abusive  epithets,  such  facts 
were  sufficient  to  show  that  the  publication  was 
malicious  and  actionable. 

[Eid.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  326-341;    Dec.  Dig.  { 

12.  Libel  and  Slandeb  (|  116*)— Daicaoes 
— Measube  of  Damage. 

Where  only  general  damages  are  demanded 
in  an  action  for  slander,  only  such  damages 
are  recoverable  as  are  sufficient  to  compen- 
sate plaintiff  for  such  injuries  as  the  law  pre- 
sumes to  be  the  actual  and  proximate  result  of 
the  publication,  such  as  damaged  reputation, 
injured  feelings,  hamiliation,  and  disgrace,  and 
for  the  expense  of  the  litigation  less  recover- 
able costs. 

{Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  343-349;    Dec.  Dig.  { 

13.  Afpeal  and  Ebbob  ({  1004*)— Retibw— 
Damaoes— Allowance. 

While  the  amount  of  damages  recoverable 
in  an  action  for  slander  rests  to  a  great  extent 
in  the  discretion  of  the  jury,  courts  will  re- 
view the  amount  allowed  and  grant  a  new  trial 
absolutely  or  conditionaUy  when  satisfied  that 
the  sum  awarded  is  perversely  excessive  or  the 
result  of  some  gross  error  on  a  matter  of  prin- 
ciple, or  that  the  jury  misconceived  the  case  or 
have  been  influenced  by  improper  motives. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3944-3947;  Dec.  Dig.  { 
1004.*] 

14.  Libel  and  Slandeb  ({  121*)— Damaoes 
— ^excessiveness. 

Defendant,  a  priest,  published  concerning 
plaintiff  certain  false  and  improper  statements 
as  a  part  of  defendant's  Sunday  sermon,  attack- 
ing plaintiff's  personal  and  officiEil  acts,  which 
he  claimed  were  detrimental  to  the  people  of 
his  parish.  Plaintiff,  voluntarily,  however,  at- 
tended the  church  to  hear  the  slanderous  state- 
ments repeated,  and  it  did  not  appear  that  his 
reputation   had    seriously    suffered    therefrom. 


Held,  that  a  verdict  allowing  plaintiff  $4,000 

was  excessive,  and  should  be  rednced  to  $2,500. 

[Ed.  Note.— For  other  cases,  see  Idbel  and 

sunder.  Cent  Dig.  U  353-354;    Dec.  Die  f 

15.  Damages  ({  87*)— PnNmTE  Damaoks. 

The  common-law  doctrine  of  panitire  dam- 
ages which  allows  juries  to  award  damages 
beyond  mere  compensation,  practically  in  their 
own  discretion,  does  not  obtain  in  Connecticut 
[BM.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  tf  188-192;   Dec.  Dig.  f  87.*] 

Appeal  from  Superior  Court,  New  Havoi 
Connty;   Marcos  H.  Holoomb,  Judge. 

Slander  and  libel  by  William  HasseU 
against  John  H.  Carroll.  Judgment  for  plain- 
tiff for  $4,000,  and  defendant  appeals.  Re- 
versed conditionally. 

The  plaintiff,  a  resident  of  Wallingford,  in 
this  state,  is  a  member  of  the  Holy  Trinity 
Roman  Catholic  Church  of  that  place,  ba.s 
for  many  years  been  a  member  of  the  Central 
school  district  committee  of  Wallingford,  and 
been  engaged  in  the  retail  coal  business  in 
that  town.  The  defendant  is  a  Roman  Cath- 
olic priest,  and  is  the  pastor  of  said  cbordL 

On  Sunday  the  12tli  of  September,  1908, 
at  each  of  three  masses  held  on  that  day, 
one  of  which  was  attended  by  the  plaintiff's 
children  and  another  by  the  plaintiff  and 
his  wife,  the  defendant  read  from  the  pulpit 
to  the  congregation  certain  writings  previ- 
ously prepared  by  him  concerning  the  plain- 
tiff, which  are  set  forth  in  the  complaint,  and 
of  which  the  following  are  parts: 

"I  hare  a  very  disagreeable  duty  to  v&- 
form  this  morning,  my  dear  people,  about 
the  school.  Fearing  I  might  detain  yon  too 
long,  I  have  put  my  thoughts  in  writing,  and 
I  want  you  to  pay  particular  attrition  to 
them. 

"To-day,  my  dear  people,  I  wish  to  call 
your  serious  and  thoughtful  attention  to  the 
studied  Indignity  put  upon  your  children, 
the  lambs  of  my  flodc,  and  a  Catholic  teach- 
er, a  native-born  Catholic  teacher,  by  an 
Irish  bom  and  bred  school  committeeman, 
who  on  account  of  his  scandalous  actions 
against  the  conceded  authority  of  your  law- 
fully appointed  pastor  I  would  not  dare  call 
CathoUc. 

"This  public  servant  insists,  whether  it 
pleases  you  or  not,  in  placing  yonr  children 
In  an  ill-smelling,  filthy,  and  unsanitary 
buUdlng.  A  self-respecting  American  pig 
would  commit  suicide  rather  than  spend  an 
hour  in  that  malodorous  pigsty. 

"Tou  elected  this  man,  no  doubt,  and  in 
spite  of  your  pastor,  to  be  your  servant,  to 
hire  your  daughters  for  school  teachers 
when  they  were  properly  educated  for  that 
purpose,  and  to  do  it  not  as  thou^  it  were 
doing  you  a  favor  or  putting  you  under  any 
sort  of  obligation  to  him,  but  as  matter  of 
justice  and  honesty  in  performance  of  his  sa- 
cred duty  that  yon  have  elected  him  to  exe- 
cute.   But  if  we  are  to  Judge  from  bis  ac- 
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tlons  of  many  yean  duration,  be  is  firmly 
convinced  that  be  is  your  master,  and  the 
power  you  put  in  bis  tiands  lie  can  use  to 
humble  you  to  your  very  knees,  even  scorn 
and  refuse  to  grant  what  belongs  to  you  by 
rigbt 

"Any  opposition  which  is  noticed  on  your 
part  be  regards  as  impertinence  and  insub- 
ordination, mot  thinking  in  his  pride  of  pow- 
er that  you  who  made  blm  can  speedily  un- 
make him. 

"For  this  sleek  article  knows  well  tliat  he 
can  wheedle  bis  dupes  with  Ills  soft  talk 
which  will  enable  him  to  put  on  again  the 
cloak  of  power  of  his  assumed  right  of  au- 
thority. 

"He  uses  every  man  and  every  woman, 
the  Bcbools,  the  teachers,  and  even  the  pastor 
himself  if  be  could,  to  further  bis  coal  busi- 
ness. God  help  the  man,  woman  or  child, 
pastor  or  people  that  try  to  thwart  him  in 
tbis  respect!  Would  he  be  allowed  to  If  that 
microbe  infested  shack  where  be  insists  on 
putting  your  children  were  not  heated  with 
bis  coal! 

"Would  be  dare  for  one  moment  treat  our 
respected  and  respectable  Protestant  friends 
In  like  manner? 

"His  tender  solicitude  about  allowing  the 
little  ones  to  cross  the  track  is  deeply  touch- 
ing. It  enables  him  to  quote  his  reverend 
pastor's  remark  on  last  Sunday  in  support 
of  his  wisdom  and  humanity  in  sending 
Catholic  children  to  these  pest  boles,  and 
making  a  Catholic  school  teacher  leave  her 
room  in  tlie  Ciolony  school,  that  he  could  re- 
place her  with  a  Protestant  teacher.  Again 
I  ask,  would  our  Protestant  neighbors  ever 
allow  such  a  thing? 

"The  dangers  of  the  railroad  crossing  may 
with  some  little  care  be  avoided,  but  who 
can  avoid  the  bad  ventilation,  the  malarial 
atmosphere  and  filthy  surroundings  of  that 
germ-breeding  schoolroom? 

"It  seems  this  man's  policy  Is  that  any 
old  thing  is  good  enough  for  bis  Irish  con- 
stituents. Now  for  the  tacts  in  proof  of 
this  assertion.  Has  be  ever  avowed  a  Cath- 
olic Irishman  to  be  associated  with  blm  on 
that  school  board,  in  that  very  lucrative  of- 
fice, especially  for  a  man  in  the  coal  busi- 
ness? When,  years  ago,  the  pastor  suggest- 
ed that  such  a  thing  could  be  very  easily 
done,  be  rolled  'We  have  all  we  want  now 
and  we  can  afford  to  be  generous.'  Whom 
be  meant  there  cannot  be  a  shadow  of 
doubt    •    •    • 

"Tbls  self-constituted  champion  of  our 
rights  and  privileges  represents  nothing  but 
bis  own  Interests.  And  it  was  simply  to 
propitiate  our  fellow  Protestant  citizens  by 
making  them  think  that  he  controlled  yon 
and  me,  and  anything  to  keep  him  feeding 
at  tlie  public  crib  be  subsists  upon,  like  a 
pack  of  blound  hounds  till  tbey  let  up  and 
cry  for  mercy. 

"I  have  it  on  the  best  authority  that  be  is 
and  has  be«i  making  deals  with  them,  thus 


humbugging  our  people.  You  are  all  aware 
of  another  deal  where  he  used  all  sorts  of 
duplicity  and  trickery  to  oust  a  poor  Catho- 
lic girl  from  the  Colony  street  school  under 
the  pretense  of  incompetency. 

"Again  It  became  my  duty  to  defend  tbis 
member  of  my  flodt  from  tbls  injustice,  and, 
thanks  to  my  policy  of  never  letting  my  bone 
go  with  any  man,  I  succeeded  In  keeping  her 
from  being  dismissed. 

"Again  with  vlndlctiveness,  be  refused,  as 
though  he  bad  a  rigbt  to  refuse,  to  hire  an- 
other girl,  a  native  of  tbis  town  and  an 
orphan,  simply  because  her  brother  was  my 
friend.  This  is  the  teacher  be  now  puts  in 
the  pesthouse. 

"On  accoiutt  of  this  I  deemed  it  my  duty  to 
resent  tbis  high-handed  conduct  by  giving  to 
other  parties  the  church  coal  which  he  had 
furnished  for  many  long  years.  Immediate- 
ly he  stops  bis  munificent  sum  of  two  dol- 
lars to  the  monthly  collection.  The  church 
that  paid  him  thousand  of  dollars  for  bis 
coal  was  now  to  lose  that  princely  contribu- 
tion. 

"Now  the  war  is  on  with  the  priest  and 
war  to  the  knife.  The  pastor  must  be  down 
and  ruined  by  any  means  fair  or  foul,  and 
especially  foul— no  stone  left  unturned  to 
hurt  blm  with  Ills  own  Catholic  people.  Even 
the  vestry  of  the  church  must  suffer  bis 
vengeance.  He  makes,  even  forces,  the  Cath- 
olic people  to  make  bis  private  quarrels  their 
own.    •     •    • 

"A  short  time  before  this  he  solemnly 
states  la  the  pastor's  library  that  no  pow- 
er on  earth  will  Induce  Mm  to  accept  the 
office  of  school  committeeman  if  the  board 
of  education,  of  which  I  was  then  an  hon- 
ored member,  would  insist  on  engaging  a 
superintendent  I  very  foolishly  believed 
him  and  set  about  to  get  a  good  man  in  bis 
place. 

"Tou  all  know  what  happened  that  never 
to  be  forgotten  night  when  the  Catholic 
henchmen  of  this  lying  trickster  forgot 
their  manhood  and  religion  and  insulted 
their  pastor,  who  was  solely  and  disinter- 
estedly looking  out  for  their  Interest  and 
good. 

'There  was  tbls  fraud  running  for  office 
with  all  bis  public  dupes  and  followers 
making  the  night  hideous  with  their  yelling 
and  cursing.  In  honor  of  this  glorious  vic- 
tory the  saloons  kept  open  bouse  that  night 
by  order  of  the  victor.    •    •    • 

"Now  let's  see.  A  fellow  member  with  me 
on  the  school  board  was  suspected  by  the 
boss  of  being  friendly  with  the  pastor.  Dur- 
ing bis  absence  in  New  York  City,  tbls  pow- 
erful individual,  by  a  trick  that  would 
bring  the  blush  of  shame  to  the  cheek  of 
a  heatben  Chinese,  tried  to  remove  him 
from  that  board.  Did  he  do  it?  Not  so  yon 
could  notice  It '  •    •    • 

"Then  his  anger  against  the  pastor  was 
now  at  white  beat.  He  began  now  bis 
lowest  and  craftiest  sorts  of  teicks  to  down 
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the  priest  He  forces  the  so-called  Catholic 
doctor  to  sell  his  birthright  of  manhood  and 
honesty  for  less  than  the  scriptural  mess 
of  pottage,  to  nm  against  the  priest  on 
the  board  of  education.  What  did  he  prom- 
ise him  for  this  shameless  perfidy?  The  po- 
sition of  health  officer.  Did  he  get  It?  Not 
yet,  nor  never  while  I  can  oppose  him.  What 
did  the  lawyer  get?  Nothing  that  you  can 
see.  What  did  the  representative  get?  A 
large  wind  pudding  with  lemon  sauce.  What 
did  the  sleek  article  himself  get?  A  salutary 
and  well-grounded  fear  that  kept  him  from 
running  for  the  water  commissioner. 

"Let  us  all  fervently  pray  this  wholesome 
fear  may  prevent  him  from  mnning  next 
June  for  school  committeeman. 

"Were  my  people  to  put  this  fellow  In 
that  office  again,  an  A.  P.  A.  or  a  North  of 
Ireland  Orangeman  would  deem  him  too 
treacherous  and  unclean  to  spit  upon. 

"In  his  written  complaint  against  me  to 
the  bishop,  he  tells  what  he  did  years  ago 
to  prevent  the  Protestants  from  devouring 
us,  body  and  soul.  How  two  reverend  cu- 
rates were  sent  on  the  highways  and  by- 
ways to  compel  them  to  come  to  meeting. 
Why?  To  save  themselves?  Not  at  all, 
but,  as  the  bishop  remarked,  to  save  him 
from  losing  bis  coal.' 

"Why  should  he  break  the  law  of  the 
state  and  shut  out  the  other  poor  coal  deal- 
ers, who  have  nothing  else  but  their  coal  to 
depend  upon,  from  honest  competition?  As 
long  as  you  allow  this  in  this  borough  yon 
partake  of  his  crime.    •    •    ♦ 

"The  proof  of  this — I  want  to  tell  you 
how  many  long  years  this  man  has  been 
breaking  the  law.  Here  Is  the  law.  I  am 
not  talking  through  my  hat,  but  I  have  facts 
that  cannot  be  refuted.  Now  you  know,  my 
dear  people,  what  will  be  the  result  of  this. 

"When  I  went  up  to  protest  the  other 
night  at  the  school  committee,  there  I  saw 
my  friend's  henchmen.  I  wouldn't  speak  to 
him  any  more  than  I  would  speak  to  the 
wolf.    •    •    • 

"Your  children  are  as  dear  to  me  as  the 
apple  of  my  eye,  and  any  one  who  maltreats 
or  hurts  these  children  hurts  me  personally. 
I  don't  care  what  their  nationality  Is,  that 
never  enters  my  mind.  They  are  my  chil- 
dren because  they  are  God's.  I  am  the  pas- 
tor and  the  pastor  supposes  that  he  has 
sheep  and  lambs.  And  these  are  my  lambs. 
And  any  man  who  will  put  insult  on  my  peo- 
ple Insults  me  to  the  core.  And  no  matter 
what  he  is,  If  he  were  the  king  of  England 
or  the  president  of  the  United  States,  1 
would  fight  him  to  the  bitter  end. 

"What  right  has  he  to  put  these  Catholic 
children  down  in  that  pest  hole?  Would  he 
dare  do  It  to  our  Protestant  neighbor?  Not 
at  all;  because  he  had  got  power  and  he 
knows  where  he  can  use  the  Insh. 

"And  now  he  has  stated  if  you  don't 
send  your  children  there  you  will  be  arrest- 
ad  for  not  sending  them  to  school.     The 


law  never  meant  anything  of  that  sort,  and 
If  it  did  it  would  be  an  unjust  law  that  jou 
would  not  be  bound  to  obey.  If  the  pabUc 
school  Insists  on  your  sending  year  chil- 
dren, they  must  be  fit  public  schools.  Tbe^ 
must  not  be  pest  boles  or  places  that  breei 
all  sorts  of  microbes.  Then  why  didn't  t<> 
select  a  Protestant  teacher  to  go  tben7 
Not  at  alL  He  insults  our  natiooslity  bj 
putting  one  that  he  has  a  spite  against. 
*    •    • 

"No  one  1b  allowed  to  sell  on  any  com- 
mittee or  any  political  position,  to  sell  any 
commodity  to  himself,  under  fine  of  iP?*> 
and  a  term  of  imprisonment  for  eacb  oc<-a- 
slon.  In  every  other  city  and  town  and  vil- 
lage in  this  United  States,  bids  are  to  be 
given  in,  sealed  bids,  and  then  tbe  lowest 
bidder  is  to  get  the  coal.  Has  there  ever 
been  any  sealed  bids  given  in  since  that  soai 
took  the  position?  Never.  He  puts  In  the 
coal  in  any  time  he  pleases. 

"Then  again  it  Is  against  the  law  to  put 
in  tliat  coal  while  the  children  are  In  ses- 
sion. What  does  he  cart  np  to  the  Colony 
street?  There  is  more  coal  np  there  in  that 
Colony  street  school  than  there  is  in  his 
coal  bins,  and  he  puts  that  in  while  the  chil- 
dren are  in  session.  What  does  tie  care 
about  the  children?  Not  at  all,  becau5« 
their  parents  did  give  their  body  and  sou! 
to  him  by  electing  him  to  that  position. 

"Who  weighs  that  coal?  A  man  who  is 
tricky  enough  to  put  in  that  coal  by  unlaw- 
ful means  is  bad  enough  to  give  short  weight. 
A  man  who  would  run  his  other  brotherii 
out  of  business  in  order  to  accomplish  his 
ends — how  can  you  trust  a  man  of  that 
sort? 

"Tou  have  an  object  to  accomplish,  and 
are  afraid  to  stand  by  your  pastor  who  has 
only  your  good  and  your  Interest  at  heart. 
What  good  has  he  at  heart  except  Ills  own 
interest  and  his  own  good?  And  any  one 
with  an  ounce  of  sense,  with  the  brains  of  a 
louse,  could  understand  that;  could  under- 
stand that  a  man  of  his  place  and  position 
and  his  tricks,  that  all  see  this,  that  he  is 
working  these  to  the  limit  And  not  only 
that,  but  he  is  even  controlling  the  press. 

"I  wrote  an  artide  a  short  time  ago,  Jnst 
before  the  last  election  for  this  school  com- 
mitteeman. I  had  to  write  it  on  the  train 
in  order  to  be  in  time  so  it  could  appear 
and  that  you  men  would  go  and  assert  your 
rights.  But  I  couldn't  get  it  in  the  paper. 
I  approached  several  names.  I  couldn't  get 
it  in  the  paper.  Now  I  wonder  who  it  is 
who  Is  buying  the  i>aper  up.  I  can't  get  it 
in  the  paper.  Just  the  same,  although  I  was 
prevented,  I  will  read  that  wcj  letter,  In 
order  to  show  you  that  I  am  not  afraid  to 
read  It  and  not  afraid  to  assert  the  rights 
that  you  have.  If  yon  are  not  capable  of 
asserting  them  yourselves  I  will  assert  them 
for  you. 

"Now  listen  to  this  and  see  if  there  is 
one  word  of  exaggeration  or  nntrntli  in  It 
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I  mean  this  was  written  for  that  occasion. 
The  caption  was  'Pertinent  Questions  with 
Pertinent  Answers.' 

"'On  next  Thursday  evening  the  citizens 
of  this  borough  will, be  called  upon  to  elect 
a  school  committeeman.  The  candidate  to 
be  honored  will  not,  of  coarse,  be  the  peo- 
ple's choice,  but  the  selection  of  the  fellow 
committeeman  who  has,  as  far  back  as  the 
■writer's  memory  goes,  chosen  by  unseemly 
tricks  his  feUow  members  of  that  board,  and 
unvaryingly  succeeded  in  electing  his  spine- 
less tools. 

"'Why  people  of  our  education  can  be 
wheedled  into  doing  this  man's  behest  Is  to 
me  a  mystery  past  finding  out  One  would 
think  that,  far  from  pleasing,  his  blarney 
and  flattery  would  disgust  even  his  brain- 
less dupes.  Nevertheless  his  sweet  manner 
is  a  thing  to  conjure  with  and  he  works  it 
to  its  conjuring  limit.  His  henchmen  within 
the  province  of  both  parties  smile  and  obey 
while  he  is  banding  it  out  to  them  in  gen- 
erous doses. 

"  'The  saccharine  methods  of  this  sly  Imms 
get  people  to  work  his  ends  and  his  fellow 
colleagues,  but  who  shall  pardon  successful 
politicians  of  political  parties  who,  under 
the  influence  of  the  cheap  cajolery  of  this 
careful,  calculating  and  shrewd  self-seeker, 
have  surrendered  their  honest  Judgment  and 
conscientious  convictions?  It  makes  honest 
people  chafe  to  be  obliged  to  live  in  the  com- 
munity under  the  regime  of  a  trickster  who 
uses  every  office  for  his  own  selfish  ends.' 

"So  much  for  the  introduction.  Now  for 
the  questions. 

"  'Is  there  any  man  who  will  go  to  that 
meeting  on  Thursday  night  courageous  enough 
to  ask  the  following  pertinent  questions? 
Who  sells  all  the  coal  to  all  the  schools  In 
this  borough?  Has  he  or  will  he  allow  any 
competition?  Who  weighs  the  coal?  Who 
commits  this  exclusive  monopoly?  As  a  lead- 
ing member  of  this  board  does  he  commit 
this  graft,  or  are  the  other  parties  by  con- 
niving, perhaps  allowing  him?  Being  on 
that  board  Is  he  allowed  to  sell  that  commit- 
tee coal  or  any  other  committee?  Has  not 
his  attention  been  called  to  the  fact  that 
there  Is  a  fine  and  term  of  imprisonment  at- 
tached to  violation  of  this  law  ?  Does  he  not 
langh  and  Jest  at  such  a  law  when  other 
dealers  threaten  him  with  it?  How  long 
win  this  wholesale  graft  and  open  and  con- 
temptuous violation  of  the  law  be  permitted 
to  continue?  If  this  board  permits  Itself  to 
be  the  subservient  instrument  to  carry  out 
the  will  of  this  dominating  member,  can  he 
not  in  like  manner,  and  as  a  matter  of  fact 
be  does,  hire  all  the ,  teachers  for  all  the 
schools  and  thus  rule  with  a  rod  of  Iron, 
,  the  native-bom  citizens?  Just  what  is  the 
state  of  afTairs  in  this  borough?  I  ask  yon 
in  trepidation,  what  i>art  does  the  pur- 
chase of  coal  play  in  the  employment  of 
teachers  and  the  education  of  our  children? 
A  very  important  one. 


"  'A  small  matter  that  he  thinks  himself 
sopwtor  to  law  and  the  principles  of  com- 
mon Justice,  when  he  is  allowed  to  ride 
rough  shod  over  the  common  people  who  do 
not  dare  to  resent  his  arrogance  or  question 
his  right  to  hire  all  the  teachers  and  sell  his 
coal  to  all  the  schools  without  let  or  hin- 
drance.   •    •    • 

"  'Thinking  that  the  clergyman's  superiors 
were  as  easily  hypnotized  by  his  diaphanous, 
Swiss  muslin  sort  of  voice  as  his  parishion- 
ers, he  sneaks  up  to  the  episcopate  with  his 
complaints.  This  pompous  old  humbug  gets 
a  most  frigid  reception  and  is  told  to  go 
home,  and  if  he  has  any  grievances  to  put 
them  in  writing.  *  *  •  For  this  czar  of 
Wallingford  has  waxed  so  fat  and  saucy 
with  extraordinary  power,  that  any  one,  be 
he  priest,  bishop  or  ipope,  who  stands  in  the 
way  of  his  selfish  aggrandizement,  must  be 
removed  from  ofllce,  political  or  ecclesiastical. 

"  'Who  has  not  heard  of  his  wonderful 
sacrifices  he  Itas  made  In  behalf  of  our  pub- 
lic school?  Sacrifices  that  bring  their  own 
reward  from  the  town  treasury  In  checks 
for  thousands  of  dollars.  Oh,  let  the  dear 
public  share  even  a  little  in  those  sacrifices 
which  result  in  such  rich  and  abundant  re- 
turns. 

"  'To  be  candid,  dear  dictator.  It  would 
take  the  most  powerful  microscope  to  find 
enough  of  your  sacrifices  for  the  sake  of  any 
one  else  except  yourself  to  fill  the  eye  of  a 
cambric  needle.  That  is  worthy  of  a  Mr. 
PecksnlCT.  Let  concealment  be  met  by  open- 
ness, by  telling  the  truth,  by  opening  the 
doors,  by  turning  on  the  light,  and  fighting 
to  a  man  at  the  next  election  for  consolida- 
tion. If  you  fight  for  consolidation  that  man 
is  out  of  doors.  That  is  policy.  Then  thank 
the  Lord  heartily,  your  next  sore  will  be  re- 
moved.' " 

These  writings  were  given  by  the  defend- 
ant to  a  reporter  of  a  Merlden  newspaper 
who  copied  them  and  sent  them  to  said  paper 
for  publication.  They  were  returned  to  the 
defendant  unpublished. 

The  complaint  contains  two  counts.  The 
first  alleges  that  the  defendant  read  said 
writings,  as  above  stated;  and  the  second 
that  he  published  them  by  sending  them  to 
said  reporter  and  to  the  editor  of  said  news- 
paper, both  of  whom  read  the  same.  The 
complaint  asks  for  $10,000  damages.  No  spe- 
cial damages  are  alleged.  The  second  de- 
fense to  said  counts  alleges,  in  substance, 
that  in  the  performance  of  his  duty  as  pas- 
tor the  defendant  read  and  published  said 
writings  in  good  faith,  believing  them  to  be 
true.  A  third  defense  to  both  counts  alleges 
that  the  plaintiff  "flagrantly  and  openly  vio- 
lated and  defied  the  law  and  persistently 
committed  a  criminal  offense"  by  refusing  to 
call  for  bids  for  the  furnishing  of  said  coal 
for  the  schools,  and  in  not  awarding  the 
furnishing  of  snch  coal  to  the  lowest  bidder. 
The  Jurj-  rendered  a  verdict  for  the  plaintiff 
for  $4,000.    The  trial  Judge  denied  the  de- 
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fendant'B  motion  to  set  It  aside.    The  entire 
evidoice  has  been  certified  to  this  conrt. 

Walter  J.  Walsh,  for  appellant  E.  P.  Ar- 
Tine,  Jacob  P.  Ooodhart,  and  Oswin  H.  D. 
Fowler,  for  appellee. 

HATJi,  C.  J.  (after  stating  the  facts  as 
above).  Of  the  numerous  reasons  of  appeal 
assigned  in  the  record  we  shall  consider  only 
those  discussed  In  the  defendant's  brief. 

[1]  The  first  of  these  relates  to  the  inter- 
pretation placed  by  the  trial  court  upon  sec- 
tion 1368  of  the  General  Statutes,  which 
reads  as  follows:  "Every  person  who,  being 
a  trustee  or  officer  of  any  Institution  receiv- 
ing aid  from  the  state  shall  furnish  supplies, 
or  be  interested  in  any  contract  for  furnish- 
ing supplies  to  such  institution,  unless  he  be 
the  lowest  bidder  for  such  supplies,  or  for 
such  contract,  after  open  competition,  shall 
be  fined  fifty  dollars."  It  was  undisputed  at 
the  trial  that  the  plaintiff  had  for  many  years 
been  a  member  of  the  school  district  com- 
mittee of  the  Central  school  district  of  Wal- 
lingford,  and  that  In  connection  with  his  re- 
tall  coal  business  he  had  for  many  years  sold 
coal  to  said  school  district  without  asking 
for  competitive  bids  from  other  coal  dealers. 
The  defendant  claimed  and  requested  the 
court  to  charge  the  Jury  that  such  acts  were 
in  violation  of  the  provisions  of  section  136S, 
and  constituted  proof  of  the  truth  of  certain 
of  the  charges  contained  in  said  writings. 
The  court  did  not  so  charge,  but  instructed 
the  Jury  that  said  school  district  was  not  an 
"institution"  within  the  meaning  of  that 
word  In  section  1368,  and  that  such  sales  of 
coal  by  the  plaintiff  to  the  school  district, 
without  competitive  bids,  were  not  violations 
of  the  provisions  of  said  statute.  The  instruc- 
tion so  given  was  correct.  It  was  one  of  the 
statutory  duties  of  the  district  committee  to 
furnish  fuel  for  the  schoolrooms  in  the  dis- 
trict Section  2233,  Gen.  St.  The  statute 
does  not  direct  how  such  fuel  shall  be  pur- 
chased or  provided.  If,  with  the  approval  of 
the  committee,  the  plaintiff  himself,  as  a  coal 
dealer,  furnished  It  at  as  low  a  price  as  It 
could  be  obtained  elsewhere,  he  committed 
no  illegal  act  by  so  doing,  unless  section  1368 
imposes  a  punishment  upon  him  for  such 
acts.  If  it  does,  be  rendered  himself  crimi- 
nally liable  to  a  fine  of  fifty  dollars  for  every 
such  act.  By  the  language  of  said  section 
the  persons  who  become  liable  to  such  pun- 
ishment must  be  (1)  trustees  or  officers;  (2) 
trustees  or  officers  of  institutions;  (3)  trus- 
tees or  officers  of  institutions  receiving  aid 
from  the  state.  The  plaintiff  as  a  member 
of  the  school  district  committee  was  clearly 
an  officer  of  the  school  district.  By  statute 
the  committee  are  made  agents  of  the  school 
district  Section  2174,  Gen.  St  As  such  they 
were  public  agents  and  officers,  performing 
governmental  duties.  Ogden  v.  Raymond,  22 
Conn.  879,  68  Am.  Dec.  429. 

But  is  the  school  district  of  which  the 
plaintiff  was  an  officer  an  "institution"  with- 


in the  meaning  of  that  word  in  section  1368? 
This  section  is  a  penal  statute,  and  should 
therefore  be  strictly  construed.  It  sbould  not 
be  held  that  the  plaintiff  has  rendered  him- 
self liable  to  the  criminal  punishment  which 
it  Imposes,  unless  it  clearly  appears  that  the 
word  "institution"  was  intended  to  embrace 
sudi  an  establishment  as  a  school  district 

[2]  Our  statutes  have  made  school  districts 
bodies  corporate  for  certain  prescribed  pur- 
poses, and  have  empowered  them  to  lay  taxes 
and  borrow  money  for  the  accomplishment 
of  those  objects.  Section  2177,  Gen.  St 
School  districts  are  quasi  corporations  of  a 
public  nature,  with  limited  powers,  Btrictly 
defined  by  statute.  Hotehkiss  v.  PInnkett  &i 
Conn.  230,  234^  22  Atl.  535.  They  are  not 
permanent  corporations. 

[3]  Generally  they  may  be  formed,  altered, 
or  dissolved  by  the  towns  within  tbe  limits 
of  which  they  exist  Section  2175,  Gten.  St 
They  are  not  separate  corporations  from  tbe 
town  or  state,  with  the  ordinary  powers  of 
corporations,  nor  Independent  corporatiOBS 
themselves  for  all  the  purposes  of  conunou 
school  education.  Their  regulations  in  tbe 
conduct  of  schools  are  generally  subject  to 
those  of  the  towns  within  the  limits  of  which 
they  are  situated.  Section  2177,  Gen.  St. 
Bartlett  v.  Kinsley,  16  Conn.  327,  334.  They 
are  generally  parts  of  towns,  and  always  ter- 
ritorial corporations,  forming  political  sub- 
divisions of  the  state  itself,  for  the  purpose 
of  maintaining  and  administering  tlie  system 
of  public  education,  and  are  therefore  mere 
agencies  or  instruments  of  the  state,  for  the 
effectual  performance  of  the  govemmoatal 
duty  of  the  education  of  children,  which  la 
assumed  by  the  state.  Gllman  v.  Bassett  33 
Conn.  298,  304;  State  ex  reL  Walsh  ▼.  HIne, 
69  Conn.  50,  60,  21  Afl.  1024,  10  L.  R.  A.  83; 
People  T.  School  Trustees,  78  III.  136. 

Tbe  statutes  to  which  sar  attention  has 
been  called  as  showing  that  the  sdiool  dis- 
trict in  question  receives  aid  from  the  state 
are  sections  2157,  2267,  and  2242. 

[4]  The  provisions  of  section  2167  do  not 
apply  to  the  school  district  of  which  the 
plaintiff  was  an  officer,  but  only  to  those 
school  districts  described  in  section  2154.  and 
which  elect  a  board  of  education,  Instead  o( 
a  district  committee. 

[S]  The  funds  referred  to  in  section  2!ST 
are  paid  by  the  comptroller's  order  to  the 
treasurers  of  towns,  and  not  by  tbe  state 
to  the  school  districts.  There  appears  to  be 
no  evidence  ttiat  the  school  district  ever 
availed  Itself  of  the  aid  which  it  might  hare 
received  imder  section  2242.  While  tbe 
words  of  section  1368  may  be  sufficiently 
comprehensive  to  include,  among  other  cor- 
porations or  associations,  established  insti- 
tutions of  education  or  learning,  we  think 
they  do  not  aptly  describe  and  w»e  not  in- 
tended to  embrace  sncfa  municipal  districts, 
or  corporations  composed  of  the  Inhabitants 
of  certain  territory  (State  ex  rel.  Bnlkeley 
y.  Williams,  Treasurer,  88  Oonn.  181,  1S6,  35 
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Att.  24,  421,  48  L.  B.  A.  465),  as  tbe  scbool 
district  of  which  the  plaintiff  was  an  officer. 

Upon  the  question  of  privileged  communi- 
cations, the  defendant,  among  other  requests, 
aslied  the  trial  court,  in  substance,  to  charge 
the  Jury  that  if  the  defendant  as  a  priest, 
prompted  by  a  sense  of  duty  to  his  parish- 
ioners, made  such  publications  in  the  man- 
ner stated,  in  good  faith,  and  honestly  be- 
lieving them  to  be  .true,  the  verdict  should 
tte  for  the  defendant;  tibat  every  communi- 
cation is  privileged  which  is  made  in  good 
faith  to  obtain  redress  for  an  injury,  or  to 
prevent  or  punish  some  public  abuse;  and 
that  the  defendant  had  a  right  to  criticise 
tbe  doings  of  the  plaintiff  as  a  public  offi- 
cer, so  long  as  his  criticisms  were  fair  and 
Just'  Tbe  trial  court  charged  tbe  Jury  that 
if  they  found  the  defamatory  words  true, 
even  if  they  were  published  from  malicious 
and  vindictive  motives,  they  should  return 
a  verdict  for  the  defendant,  and  further 
charged  as  follows:  "The  official  acta  and 
conduct  of  any  person  holding  public  office 
are  proper  subjects  of  comment  and  criti- 
cism, and  any  such  comments  and  criticism 
were  proper  on  the  part  of  the  defendant, 
and  it  might  properly  I>e  hostile  criticism, 
provided  such  criticism  was  kept  within  th^ 
limits  of  an  honest  Intention  to  discharge 
a  public  duty,  and  was  not  made  the  means 
of  promulgating  slanderous  and  malicious 
allegations.  But  his  position  or  office  of  par- 
ish priest  gave  him  no  right  as  to  such  criti- 
cism, under  the  claim  that  it  was  a  part  of 
a  sermon  to  bis  congregation,  which  was 
greater  than  that  possessed  by  Mm  as  a  citi- 
zen, or  which  was  superior  to  the  right  of 
such  criticism  possessed  by  any  other  person 
interested  in  and  affected  by  such  official 
acts.  The  circumstances  under  which  it  is 
admitted  the  words  were  spoken  and  the 
8Ubjectmatter  of  the  words  recited  in  para- 
graph 5  of  the  complaint  disclose  no  condi- 
tions of  absolute  or  of  gualifled  special  privi- 
lege. •  •  » "  The  publication  of  defama- 
tory words  may  be  under  an  absolute  or  un- 
der a  qualified  or  conditional  privilege.  Un- 
der the  former,  there  is  no  liability,  although 
the  defamatory  words  are  falsely  and  ma- 
liciously published. 

[II  Tbe  class  of  absolutely  privileged  com- 
munications is  narrow,  and  practically  lim- 
ited to  legislative  and  Judicial  proceedings, 
and  acts  of  state. 

[71  One  publishing  defamatory  words  un- 
der a  qualified  or  conditional  privilege  is 
only  liable  upon  proof  of  express  malice. 
Blakeslee  &  Sons  v.  Carroll,  64  Conn.  223, 
232-235,  29  AO.  473,  25  L.  R.  A.  106;  Den- 
neby  v.  O'Connell,  66  Conn.  175,  33  Atl.  920; 
Roche  V.  O'Connell,  66  Conn.  175,  181,  33  Atl. 
920.  The  only  privilege  which  the  defend- 
ant could  have  Invoked  in  this  case  was  the 
conditional  or  qualified  privilege.  Tbe  court 
properly  cliarged  tbe  Jury  that  tbe  position 
of  the  defendant  as  a  pastor  did  not  justify 
these  publications,  tt  tlie  charges  were  false, 


and  that  the  drcumstances  under  wM<A  it\^-' 
was  admitted  the  words  were  spoken  tjii-^ 
the  subject-matter  of  the  publications  them-/ 
selves  disclosed  no  conditions  of  absolute  or 
of  qualified  special  privilege.    Odgers  on  Li- 
bel and  Slander  (6th  Ed.)  286;  Townshend  on 
Slander  &  Libel  (4th  Ed.)  {  2416;  NeweU  on 
Slander  &  Libel,  527;-  Fitzgerald  v.  Robinson, 
112  Mass.  371;    Burt  v.  Newspaper  Co.,  154 
Mass.  242,  244,  28  N.  E.  1,  13  L.  R.  A.  97. 

[81  The  words  published  were  actionable 
per  se  in  charging  the  plaintiff  with  an  of- 
fense for  which  he  was  liable  to  criminal 
punishment  in  imputing  to  him  official  mis- 
conduct as  a  public  officer  and  dishonesty  in 
the  conduct  of  the  business  in  which  lie  was 
engaged.  These  charges  were  found  to  be 
false.  The  legal  character  of  the  occasion 
upon  which  these  charges  were  made  was 
a  question  for  the  court,  but  the  character 
of  the  use  which  the  defendant  made  of  ttiat 
occasion  was  a  question  for  the  Jury.  At- 
water  v.  Morning  News  Co.,  67  Conn.  604, 
513,  34  AU.  865. 

[9]  That  the  defendant  believed  the  false 
charges  to  be  true  did  not  Justify  him  in 
publishing  them  in  an  improper  and  unjus- 
tifiable manner,  or  with  improper  and  un- 
justifiable motives.  Proof  that  they  were 
published  in  such  manner  and  with  such 
motives  was  sufficient  proof  of  malice  to 
meet  tbe  provisions  of  section  767  of  the 
General  Statutes,  which  requires  that,  in 
actions  of  litiel  and  nnder  stated  circum- 
stances, tbe  plaintiff  must  prove  malice  in 
fact  This  statute  does  not  require  that  evi- 
dence must  be  offered  of  malignity,  spite  or 
ill  will,  nor  that  those  facts  should  be  found. 
Osborne  v.  Troup,  60  Conn.  485,  493,  23  Atl. 
157;  Moore  v.  Stevenson,  27  Conn.  14;  Hotcfa- 
kUs  V.  Porter,  80  Conn.  414,  422;  Wynne 
V.  Parsons,  57  Conn.  73,  17  Atl.  862. 

[101  The  time,  place,  manner,  and  other 
drcnmstances  of  the  preparation  and  publi-  . 
cation  of  defamatory  charges,  as  well  as  the 
language  of  the  publication  itself,  are  ad- 
missible evidence  to  show  that  the  false 
charge  was  made  with  maUce.  NeweU  on 
Slander  &  Libel,  p.  632;  Hotchkiss  v.  Por- 
ter, 30  Conn.  422;  Osborne  v.  Troup,  supra. 

[11]  The  time,  place,  manner,  and  language 
of  the  publication  in  this  case  were  undis- 
puted. The  position  and  relation  of  the  par^ 
ties,  tbe  very  remarkable  circumstances  of 
time,  place,  and  manner  of  publication,  the 
intemperate  and  violent  language  contained, 
and  the  abusive  epithets  applied  in  the  writ- 
ings themselves,  could  upon  tbe  evidence  l>e- 
fore  us  Justify  no  other  conclusion  than  that 
manifestly  reached  by  the  Jury,  that  the 
publication  was  malicious,  and  was  made 
with  improper  and  unjustifiable  motives,  and 
rendered  the  defendant  liable  In  damages. 

[12]  Did  the  trial  court  err  in  denying 
the  defendant's  motion  to  set  aside  the  ver- 
dict of  $4,000  upon  the  ground  that  audi 
damages  were  excessive?  No  special  dam- 
ages were  alleged  or  proved.    The  plaintiff 
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was  therefore  entitled  to  recover  only  gen- 1 
eral  damages,  for  such  words  as  were  ac- ! 
tlonable  per  se,  and  the  court  so  Instructed 
the  Jury.  The  court  also  properly  Instructed 
the  jury  that  any  so-called  punitive  damages 
awarded  must  be  limited  to  a  reasonable 
sum  for  the  exx>en8e8  of  this  litigation,  less 
the  taxable  costs  recoverable.  The  damag- 
es recoverable  should,  therefore,  have  been 
limited  to  a  sum  sufQcient  to  compensate  the 
plaintiff  for  those  injuries  which  the  law 
presumed  as  the  natural  and  proximate  re- 
sults of  the  publication  (Wynne  v.  Parsons, 
57  Conn.  83,  17  Atl.  362),  such  as  his  dam- 
aged reputation,  his  Injured  feelings,  the  hu- 
miliation, Insult,  and  disgrace  to  which  he 
was  subjected  by  the  defendant's  false 
charges,  and  the  time,  manner,  and  lan- 
guage in  which  they  were  made  and  for  his 
said  expenses  of  litigation  less  the  recover- 
able costs.  Noxon  v.  Remington,  78  Conn. 
296,  61  Atl.  963;  Newell  on  Slander  and 
Libel  (2d  Ed.)  424,  864. 

[13]  While  the  amount  of  such  damages 
rests  to  a  great  extent  In  the  discretion  of 
the  jury,  courts  have  always  exercised  the 
right  of  revising  the  amoiint  of  damages 
allowed,  either  by  granting  a  new  trial  ab- 
solutely or  conditionally,  when  satisfied  ei- 
ther that  the  sum  awarded  was  perversely 
excessive,  or  was  the  result  of  some  gross 
error  on  a  matter  of  principle,  or  that  the 
jury  misconceived  the  case,  or  were  Influ- 
enced by  undue  motives.  Newell  on  Slan- 
der and  Libel,  848;  Woodruff  v.  Richardson, 
20  Conn.  237,  243;  Noxon  ▼.  Remington, 
supra. 

[14]  Fom  the  amount  of  the  verdict  we 
think  the  jury  must  have  failed  to  under- 
stand that  the  damages  to  be  awarded  were 
practically  to  be  compensatory,  or  at  least 
not  punitive  beyond  the  allowance  for  ex- 
penses of  litigation.  The  actions  and  lan- 
guage of  the  defendant  were  unlawful  and 
unjustifiable  and  were  undoubtedly  most 
exasperating  to  the  plaintiff,  yet  he  appears 
to  have  voluntarily  attended  the  church  to 
hear  them  repeated,  and  It  does  not  appear 
that  he  has  seriously  suffered  in  his  reputa- 
tion. Under  our  laws,  It  is  not  the  purpose 
of  this  action  to  punish  the  defendant  for 
his  offense,  but  to  compensate  the  plaintiff 
for  his  Injuries. 

[16]  The  common-law  doctrine  of  punitive 
damages  which  allowed  juries  to  award 
damages  beyond  mere  compensation  and 
practically  at  their  own  discretion  is  no 
longer  the  law  of  this  state.  Hanna  v. 
Sweeney,  78  Conn.  492,  62  Atl.  785,  4  L.  R. 
A.  (N.  S.)  907.  We  think  the  verdict  -was 
too  large  under  our  rule  of  damages.  In 
Halght  V.  Hoyt,  60  Conn.  583,  which  was  an 
action  of  slander,  the  defendant  charged 
the  plaintiff  with  having  burned  his  barns. 
This  court  granted  a  new  trial  upon  the 
ground   that   a   verdict   of    $4,000   was   too 


large,  and  showed  that  the  Jury  did  not  com- 
prehend the  true  rule  that  should  govern  hi 
the  assessment  of  damages.  We  do  not  re- 
call any  case  of  slander  or  libel  in  this  state 
where  a  verdict  as  large  as  the  one  in  this 
case  has  been  allowed  to  stand.  We  are  not 
^ided  upon  this  question  by  decisions  of  oth- 
er tribunals  In  which  the  common-law  rule 
of  punitive  damages  is  applied  in  such  ac- 
tions. 

There  were  no  errors  in  the  rulings  upon 
questions  of  evidence  discussed  In  the  de- 
fendant's brief  which  would  entitle  blm  to 
a  new  trial  or  which  call  for  discussion. 

The  trial  court  erred  in  not  granting  ei- 
ther absolutely  or  conditionally  the  defend- 
ant's motion  for  a  new  trial  upon  the  ground 
that  the  damages  were  excessive,  and  a  new 
trial  is  ordered  unless  the  plaintiff  shall 
within  10  days  file  with  the  derk  of  the 
trial  court  a  remittitur  of  the  sam  of  |1.- 
500  from  the  amount  of  said  verdict.  The 
other  Judges  concurred. 


Appeal  of  STRONG  et  aL 

(Supreme  Court  of  Errors  of  Connectient 

Dec.  19,  1911.) 

1.  Wills  (S  612*)— Constroctiok  —  Ijeqaciis 
— Limitations  Oveb. 

A  paragraph  of  a  will  gave  an  absolote 
legacy.  The  next  i>aragrapb  provided  that,  on 
the  beneficiary's  death  without  issue,  the  legacy 
should  go  to  specified  persons.  Held,  that  tbe 
gift  became  absolute  on  tbe  legatee  Burviving 
testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1387-1392 ;    Dea  Dig.  {  612.*] 

2.  Wills  (§  538*}— Construction— Leqacibs. 

A  legacy  with  provision  that,  oa  the  ben- 
eficiary's death,  any  portion  remaining  should 
go  to  a  parish,  passed  to  the  parish  on  tiie 
beneficiary  dying  before  testatrix. 

[Ed.  Note.— FV>r  other  cases,  see  Wills,  Cent 
Dig.  i  1162;    Dec.  Dig.  S  638.*] 

3.  Wills  (J  634*)— Remaindibbs— Lmitatiow 
Upon  E^e. 

While  a  remainder  cannot  be  limited  upon 
a  fee,  the  principle,  itself  somewhat  limited  in 
its  operation  by  a  recognition  of  executory  de- 
vise, does  not  apply  where  the  fee  has  nerrr 
vested,  and  cannot  vest  through  a  contingency 
which  has  happened,  and  another  estate  has 
been  created  as  a  substitute  for  it  in  that  con- 
tingency. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
IMg.  §  634.*} 

Appeal  from  Superior  Court,  Ldtcfafleld 
County;    William  S.  Case,  Judge. 

In  the  matter  of  the  estate  of  Alice  C 
Bostwick,  deceased.  B^om  an  order  and 
decree  for  distribution,  Adelaide  B.  Strong 
and  others  appeal.  Affirmed  in  part.  Re- 
versed in  part  and  remanded. 

Alice  C.  Bostwick,  late  of  New  Milford. 
died  August  17,  1908,  leaving  a  will  and  an 
estate  which  consisted  of  about  $196,000  in 
cash  and  securities  and  certain  real  estate 
in   Connecticut  and   Florida.      She   was  72 
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years  of  age,  and  left  neither  husband  nor 
child.  By  the  first  and  second  paragraphs 
of  the  will  she  disposed  of  a  piece  of  real 
estate,  and  by  the  sixteenth  her  personal 
effects.  The  real  estate  was  given  in  fee 
to  Elizabeth  Buck,  the  mother  of  the  ap- 
pellants, who  was  a  sister  of  the  testatrix's 
husband.  It  was  provided,  however,  that. 
In  case  Mrs.  Buck  died  before  the  testatrix, 
the  appellants  should  share  the  property. 

The  remainder  of  the  wUl  Is  as  follows: 

"Third.  I  give  and  bequeath  to  the  said 
Adelaide  Buck,  niece  of  my  deceased  hus- 
band, Henry  E.  Bostwick,  the  sum  of  fifteen 
thousand  dollars,  to  her  absolutely  and  her 
lieirs. 

"Fourth.  I  give  and  bequeath  to  the  said 
Alice  Buck,  niece  of  my  deceased  husband, 
Henry  B.  Bostwick,  the  sum  of  fifteen  thou- 
sand dollars  to  her  absolutely  and  her  heirs. 

"Fifth.  If  either  of  the  above  named  Ad- 
elaide and  Alice  Buck  should  die  before  me 
•without  Issue,  then  It  Is  my  will  that  her 
share  go  to  her  surviving  sister.  If  either 
of  them  or  both  of  them  die  before  me  leav- 
ing issue,  then  It  is  my  will  that  such  issue 
take  the  share  that  would  have  gone  to  the 
mother  if  living. 

"Sixth.  I  give  and  bequeath  to  St  John's 
Parish  of  the  town  of  New  Mllford,  Conn., 
the  sum  of  six  thousand  dollars,  the  income 
thereof  only  to  be  used  from  time  to  time, 
by  said  parish  to  support  the  preaching  of 
the  Gospel  and  to  pay  toward  the  annual 
expenses  of  said  parish. 

"Seventh.  I  give  and  bequeath  to  my 
nephew,  Henry  M.  Baldwin,  the  sum  of 
twenty  thousand  dollars  to  blm  absolutely 
and  his  heirs  and  assigns  forever. 

"Eighth.  In  case  my  said  nephew  die  be- 
fore me  leaving  Issue,  then  it  is  my  will  that 
such  Issue  take  the  legacy  herein  left  to  said 
Henry  M.  Baldwin. 

"Ninth.  I  give  and  bequeath  to  my  cousin 
and  best  friend,  Jennette  L>.  Oaylord,  daugh- 
ter of  Irwin  B.  Gaylord,  the  sum  of  fifteen 
thousand  dollars. 

"Tenth.  In  case  of  the  decease  of  the  said 
Jennette  L.  Gaylord  without  Issue,  then  it 
Is  my  will  that  the  above  legacy  be  equal- 
ly divided  between  Henry  M.  Baldwin,  Hen- 
ry G.  Elliott,  Adelaide  Ruck  and  Alice  Buck. 

"Eleventh.  To  Emily  Merwin,  daughter  of 
my  deceased  aunt,  Betsey  Warner,  I  do  give 
and  bequeath  the  sum  of  tliree  thousand 
dollars,  and  in  case  she  dies  before  me,  then 
this  legacy  is  to  go  to  ber  daughter,  Car- 
oline, absolutely  and  to  her  heirs. 

"Twelfth.  To  Ellen  Taylor,  daughter  of 
my  deceased  aunt,  Betsey  Warner,  I  do  give 
and  bequeath  the  sum  of  three  thousand 
dollars  to  her  absolutely  and  her  heirs,  and 
in  case  the  said  Ellen  Taylor  die  before  me, 
then  it  is  my  will  that  the  legacy  above  left 
to  her  go  to  her  issue  absolutely. 

"Thirteenth.  To  Jane  Taylor,  daughter  of 
my  deceased  aunt,  Betsey  Warner,  I  do  give 
and   bequeath  the  sum  of  three  thousand 


dollars.  At  the  decease  of  said  Jane  Tay- 
lor, then  it  Is  my  will  that  any  portion  of 
said  legacy  that  remains,  the  remaining  por- 
tion shall  be  given  and  go  to  St  John's  Par- 
ish, New  Mllford,  Conn.,  to  be  used  for  the 
purposes  specified  in  the  first  bequest  under 
this  will  to  said  parish. 

"Fourteenth.  To  my  cousin,  Henry  G.  El- 
liott I  do  give  and  bequeath  the  sum  of 
fifteen  thousand  dollars  to  him  and  to  his 
heirs,  and  if  he  die  before  me,  then  said 
sum  to  go  to  his  helrs-at-law  absolutely. 

"Fifteenth.  To  my  cousin,  Robert  F.  Gay- 
lord, I  do  give  and  bequeath,  as  a  friend, 
the  sum  of  two  thousand  dollars  to  him 
absolutely  and  to  bis  heirs,  and  if  he  dies 
before  me  leaving  issue,  then  the  above  leg- 
acy is  to  go  to  such  issue  absolutely. 
•    *    * 

"Seventeenth.  To  my  faithful  maid  and 
friend,  Mary  Donnelly,  I  give  and  bequeath 
the  sum  of  one  thousand  dollars  absolutely. 

"Eighteenth.  All  the  rest  and  residue  of 
my  property  of  every  sort  and  kind  wherever 
situated  that  is  not  hereinbefore  disposed  ot 
and  which  I  may  own  at  the  time  of  my  de- 
cease, I  do  give  and  bequeath  to  the  above 
named,  Henry  M.  Baldwin,  Jennette  L.  Gay- 
lord, Henry  G.  Elliott,  Adelaide  and  Alice 
Buck  equally  share  and  share  alike,  to  tbem 
absolutely  and  to  'their  heirs  forever,  and  in 
case  either  of  tbem  die  before  me,  it  is  my 
will  that  bis  or  ber  share  of  my  residuary 
estate  go  in  the  same  manner  as  the  legacies 
left  to  tbem  respectfully,  excepting  the  share 
of  this  residue  which  would  belong  to  said 
Jennette  L.  Gaylord  in  case  of  her  decease 
before  me  without  issue  shall  be  equally  di- 
vided between  Henry  M.  Baldwin,  Henry  G. 
Elliott  Adelaide  Buck  and  Alice  Buck  or 
their  heirs." 

Henry  M.  Baldwin  was  the  testatrix's 
nephew  and  next  of  kin,  married,  and  had 
children  living  when  the  will  was  executed. 
Adelaide  and  Alice  Buck  are  the  present  ap- 
pellants. They  were  then  unmarried,  and 
aged,  respectively,  23  and  21  years.  Henry 
G.  Elliott  described  in  the  will  as  the  tes- 
tatrix's cousin,  was  married  and  liad  diil- 
dren  living.  Jennette  L.  Oaylord  was  a 
spinster,  aged  about  45  years,  and  a  cousin 
of  Mrs.  Bo8twi<&.  From  her  Infancy  she 
had  been  on  terms  of  the  closest  intimacy 
with  Mrs.  Bostwick  and  the  latter's  compan- 
ion. Her  financial  means  when  the  will  was 
made  were  very  limited,  as  Mrs.  Bostwick 
well  knew.  Emily  Merwin  and  Robert  F. 
Gaylord  had  children  living  at  the  execution 
of  the  will.  The  finding  is  silent  concerning 
Ellen  Taylor  and  Jane  Taylor  In  this  respect. 
For  many  years  prior  to  ber  death  Mrs. 
Bostwick  had  been  much  Interested  In  the 
affairs  of  St  John's  parish  and  In  assisting 
financially  its  benevolent  work,  and  her  con- 
tributions toward  its  parish  expenses  had 
been  liberal.  Jane  Tayor  died  before  Mrs. 
Bostwick.  She  was  neither  the  child,  grand- 
child, brother,  or  sister  of  the  latter.    The 
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will  was  drawn  by  a  layman.  Baldwin  and 
Eaiiott,  above  mentioned,  were  named  and 
qualified  as  executors. 

Samuel  A.  Herman  and  Henry  S.  Sanford, 
for  appellants.  Morris  W.  Seymour  and 
John  T.  Hubbard,  for  appellant  St  John's 
parish.  Donald  T.  Warner  and  Howard  F. 
Landon,  for  appellee  Jennette  L.  Gaylord. 
Frederic  M.  Williams,  for  appellees  ElUott 
and  others,  executors. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  [11  The  first  question  presented  by 
these  appeals  arises  from  the  ninth  and 
tenth  paragraphs  of  the  will.  By  the  ninth 
Jennette  L.  Gaylord  is  given  the  sum  of 
$15,000  absolutely.  By  the  tenth  It  is  pro- 
vided that,  in  case  of  her  decease  without 
issue,  the  legacy  should  go  to  other  persons. 
She  claims  that  upon  the  death  of  Mrs.  Bost- 
wldE  the  legacy  vested  in  her  absolutely. 
The  appellants,  being  two  of  the  four  donees 
under  the  tenth  clause,  contend  that  she  took 
only  an  estate  tail  by  implication  with  a 
gift  over  by  way  of  executory  devise  to  the 
four  persons  named.  The  ninth  paragraph 
contains  an  express  absolute  gift  Such  a 
gift  will  not  be  reduced  to  a  lesser  estate 
"by  mere  implication  from  a  subsequent  gift 
over,  but  may  be  by  subsequent  language 
clearly  indicating  intent  and  equivalent  to  a 
positive  provision."  Mansfield  v.  Shelton,  67 
Conn.  390,  394,  36  Atl.  271,  272  (52  Am.  St 
Rep.  285);  Browning  ▼.  Southworth,  71 
Conn.  224,  226,  41  Atl.  768,  769.  "It  is  a 
sound  rule  of  construction  that  an  express 
and  positive  devise  in  fee  cannot  be  cut 
down  to  an  Inferior  estate  by  a  subsequent 
clause  in  the  will,  unless  that  be  equally  ex- 
press and  positive."  Fanning  t.  Main,  77 
Conn.  94,  99.  58  Ati.  472,  473.  "Executory 
devises  of  personal  property  and  contingent 
remainders  are  governed  by  the  same  rules, 
so  far  as  concerns  their  alienation  or  trans- 
mission." IngersoU  v.  Ingersoll,  77  Conn. 
406,  410,  59  AU.  418. 

Turning  now  from  the  clear  and  positive 
provision  of  paragraph  9,  malcing  in  express 
terms  an  absolute  gift  to  the  subsequent 
provision  In  paragraph  10,  which  Is  relied 
upon  as  cutting  it  down,  we  find  that  the  lat- 
ter paragraph  Is  one  of  uncertain  meaning. 
Lawlor  V.  Holohan,  70  Conn.  87,  90,  38  Atl. 
903.  Read  in  one  permissible  way — ^that  is, 
limiting  the  contingency  of  death  to  one  be- 
fore that  of  the  testatrix — its  effect  would 
not  be  to  subtract  from  Miss  Gaylord's  ab- 
solute Interest  should  she  Uve  to  have  any 
interest  vest  In  her.  Read  In  another  way, 
as  having  in  view  Miss  Gaylord's  death 
after  that  of  the  testatrix  or  at  any  time, 
its  purport  would  be  to  diminish  her  inter- 
est in  the  fund  npon  its  vesting  to  something 
less  than  the  original  gift  expressed.  In 
other  words,  the  attempt  here  Is  to  cut  down 
an  absolute  gift  upon  the  strength  of  an  am- 
biguous expression.  It  Is  clear,  to  say  the 
leaat,  that,  unless  the  ambiguity  is  one  which 


can  be  resolved  with  such  certainty  as  thai 
In  the  end  the  purpose  of  the  testatrix  to  ac- 
complish that  result  and  her  provision  (or 
its  accomplishment  are  so  manifest  and  po»- 
tlve  as  to  satisfy  the  requirement  of  tbe 
rules  stated,  the  attempt  must  falL  This 
means  that  the  Interpretation  of  the  ambig- 
uous language  must  depend  upon  somethiiig 
more  substantial  than  a  mere  prima  fade 
presumption.  It  must  rest  upon  tlie  more 
solid  foundation  of  an  intent  clearly  mani- 
fested and  sufficiently  expressed.  'We  hare 
no  occasion,  therefore,  to  Inquire  -wbether 
the  law  attaches  to  the  words  "in  case  of  the 
decease  without  issue"  as  used  In  tlie  para- 
graph a  presumptive  limitation  to  deatb  be- 
fore the  testator  or  a  presumptive  extension 
to  death  after  the  testator.  It  is  sufficient 
to  note  that  there  Is  in  the  will,  read  in 
the  light  of  the  surrounding  circumstances, 
no  reasonably  dear  indication  of  an  intent 
or  purpose  on  the  part  of  the  testatrix  to 
give  to  Miss  Gaylord  anything  substantially 
less  in  amount  or  any  lesser  estate  tberein. 
than  she  gave  to  the  four  other  persons  who 
with  her  form  the  group  of  residuary  lega- 
tees and  principal  legacy  beneficiaries.  Tliese 
five  are  placed  npon  a  precisely  equal  foot- 
ing as  sharers  of  the  large  residuuna,  and 
they  receive  legacies  in  equal  amounts,  save 
that  Baldwin  gets  $20,000  where  each  of  the 
others  gets  $15,(X)0.  Here  are  Indications 
of  a  purpose  to  treat  the  members  of  this 
group  substantially  alike  and  to  make  tbem 
the  substantially  equal  beneficiaries  of  the 
great  bulk  of  the  estate.  The  appellants 
point  to  certain  matters  as  being  indicative 
of  a  contrary  Intent  But  they  possess  little 
real  significance,  and  fall  far  short  of  re- 
solving the  doubt  which  gathers  about  the 
testatrix's  language  In  favor  of  the  appel- 
lants' contention.  The  superior  court  was 
not  in  error  in  confirming  the  order  and  de- 
cree of  the  court  of  probate  adjudging  that 
Miss  Gaylord  has  an  absolute  estate  in  this 
.?15,000  legacy. 

[2]  The  second  question  arises  out  of  par- 
agraph 13,  which  gave  to  Jane  Taylor  $3,000. 
with  the  further  provision  that  at  her  de- 
cease, any  iwrtion  of  the  legacy  remaining 
should  go  to  St  John's  parish.  The  superi- 
or court  overruled,  and,  we  think,  erroneous- 
ly the  claim  of  the  parish  that  by  reason  of 
Jane  Taylor's  death  before  the  testatrix  it  be- 
came entitled  to  receive  the  $3,0(X)  upon  Mrs. 
Bostwick's  decease,  and  sustained  the  claim 
of  the  appellants  that  the  legacy  lapsed  and 
fell  Into  the  residuum.  A  determination  of 
the  question  thus  at  issue  before  the  court 
does  not  call  for  an  adjudication  as  to  what 
estate  Jane  Taylor  would  have  taken  In  the 
fund  thus  set  apart  for  her,  had  she  sur- 
vived Mrs.  Bostwick,  or  as  to  what  If  any, 
would  have  vested  in  the  parish  in  that 
event.  Jane  Taylor's  death,  occurring  in 
point  of  time  as  it  did,  prevented  the  vesting 
in  her  of  any  estate,  and  the  sole  question 
for  adjudication  Is  as  to  what  If  anything. 


Digitized  by  VjOOQIC 


Conn.) 


APFEiAIi  OF  SXBONa 


1023 


the  parisb  took  la  tbe  order  of  events  as  they 
transpired.    The  answer  to  this  Question  la 
one  whicli,  as  will  be  seen,  is  In  no  manner 
dependent  npon  the  conclusions  which  might 
be  reached  npon  the  subjects  Just  suggested. 
It  involves  two  incidental  inquiries — ^the  first 
as  to  what  disposition  of  the  fund  in  contro- 
versy the  testatrix  made  in  terms,  as  the 
lan^niage  of  her  will  is  to  be  Interpreted; 
and  the  second,  as  to  whether  or  not  the  law 
Interposes  any  obstacle  in  the  way  of  tliat 
disposition  being  effectuated,  and.  If  so,  with 
what  results.    The  clear  language  of  the  will 
makes  it  apparent  that  the  testatrix  Intended 
that  St  John's  parish  should  have  such  por- 
tion of  the  legacy  as  Jane  Taylor,  surviving 
the  testatrix,  should   leave  unexpended  at 
her  death,  and  therefore  that  the  words  "at 
the   decease  of  said  Jane  Taylor,"  In  the 
second  sentence  of  the  paragraph,  are  not  to 
be  construed  as  referring  only  to  her  decease 
before  that  of  the  testatrix.    This  signifies 
that  she  contemplated  that  the  parish  might 
thus  receive  the  entire  principal  of  the  fund, 
and  that  such  a  result  would  be  in  consonance 
"With  her  wishes.     She  had  for  many  years 
been  much  interested  in  the  affairs  of  the 
parish  and  a  liberal  contributor  toward  the 
payment  of  Its  expenses  and  benevolences. 
Her  regard  for  it  and  desire  to  continue  her 
assistance  is  evidenced  by  the  gift  to  It  con- 
tained in  the  sixth  paragraph.    In  the  in- 
stance of  every  other  one  of  the  nine  person- 
al legacies  contained  in  the  will,  save  only 
a  small  one  to  a  servant,  there  Is  a  provi- 
sion attempting  a  disposition  of  it  to  other 
persons  than  the  first  donee  in  the  event  of 
such  donee's  death  prior  to  the  testatrix's, 
so  that  in  all  these  cases  she  clearly  intend- 
ed that  nothing  therefrom  should  fall  Into 
the  already  considerable  residuum.    It  is  dif- 
ficult to  believe  from  a  reading  of  the  will  in 
connection .  with  the  pertinent  surrounding 
circumstances    that    the   lnexi)erienced    lay 
scrivener   who  drew  it,   or  Mrs.   Bostwlck 
when  she  executed  it,  had  any  thought  or 
Intent  that  by  the  slight  variation  in  the  by 
no  means  uniform  language  elsewhere  em- 
ployed she  was  making  a  provision   which 
should  control  the  bestowal  of  the  |3,000  in 
question,  in  the  event  that  Jane  Taylor  should 
predecease  her,  differently  from  what  was 
done  throughout  the  tnstrument  under  simi- 
lar conditions,  and  one  which  in  the  event 
named  would  result  in  an  increase  of  the 
residuum. 

The  words  "at  the  decease  of  Jane  Taylor," 
npon  which  the  appellants  rely  for  the  con- 
trary contention,  are  as  aptly  and  naturally 
descriptive  of  the  event  of  decease  at  one 
time  as  at  another.  It  was  an  appropriate 
phrase  to  use  as  indicative  of  such  a  con- 
tingency, whenever,  in  the  order  of  events, 
it  should  occur.  It  is  language  which,  bow- 
ever,  may  be  used  In  a  more  narrow  sense, 
and  as  limited  to  death  in  one  case  before 
iind  in  another  after  the  testator's;  and  it 
will  be  so  interpreted  when  the  intent  to 


that  effect  appears.  In  all  these  cases  the 
ordinary  and  natural  meaning  Is  restricted 
by  reason  of  the  controlling  factor  of  Intent 
"What  we  have  to  determine  here,  as  beet 
we  can,  is  Mrs.  Bostwlck's  meaning  and  In- 
tent The  evidences  of  that  Intent  are  by  no 
means  as  clear  as  they  might  be,  but  our  ex- 
amination of  the  will  in  the  light  of  the  per- 
tinent circumstances  leads  us  to  the  conclu- 
sion that  Mrs.  Bostwick  used  the  words  she 
did  with  reference  to  the  death  of  Jane  Tay- 
lor at  any  time,  and  as  conveying  to  her 
mind  the  same  idea  as  some  such  phrase  as 
"in  the  event  of,"  or  "in  case  of,"  and  that 
her  intent,  sufiSciently  expressed  in  the  par- 
agraph, was  to  make  the  parisb  a  substitute 
legatee  for  Jane  Taylor  in  the  event  of  her 
death  whenever  occurring  as  to  the  $3,000 
fund  or  such  part  thereof  as  she  having  tak- 
en should  leave  unexpoided.  We  discover 
nothing  of  substance  which  could  be  urged 
against  this  conclusion  except  the  fact  that 
the  fond  in  its  entirety  is  not  referred  to  as 
the  subject  of  the  secondary  gift,  but  only 
a  remaining  portion  of  it  As  the  will  was 
drawn  by  a  lay  scrivener  whose  legal  con- 
ceptions were  by  no  means  precise  and  ac- ' 
curate,  it  would  be  dangerous  to  place  great 
reliance  upon  the  mere  matter  of  phraseolo- 
gy which  chanced  to  be  used  to  express  the 
testatrix's  conception  and  purpose. 

The  appellants  rely  upon  the  cases  of  Stone 
V.  McEckron,  67  Conn.  194,  199,  17  Atl.  852, 
and  Horton  v.  Upham,  72  Conn.  29,  31,  43 
Atl.  492,  In  both  of  which  the  words  under 
consideration  appeared  in  the  will  in  a  con- 
nection somewhat  similar  to  the  present  as 
strongly  supporting  their  contention  that  the 
secondary  gift  to  the  parish  must  fall  for 
the  reason  that  Jane  Taylor  died  before  the 
will  took  effect,  and  therefore  that  it  could 
not  take  "at  her  decease."  In  each  of  these 
cases  the  question  was  whether  or  not  a  gift 
"at  the  decease  of  the  first  donee  was  one 
which  took  effect  only  in  the  event  of  the 
death  of  such  donee  before  that  of  the  testa- 
tor— tbe  reverse  question  to  that  here.  In 
each  tbe  first  donee  had  survived  tbe  testa- 
tor, and  tbe  question  was  whether  he  took 
a  fee  or  only  a  life  estate.  That  question 
was  one  to  be  resolved  by  a  discovery  of  the 
testator's  intent  from  the  language  of  the 
respective  wills  and  the  surrounding  dr- 
cumstances.  The  opinion  in  each  case  un- 
dertook to  so  resolve  it  and  what  was  said 
was  spoken  in  argument  to  that  end.  The 
words  in  question  were  noticed  for  the  infer- 
ences which  might  be  drawn  from  them  as 
to  the  testator's  Intent  and  in  connection 
with  such  other  matters  as  might  furnish  a 
foundation  for  an  inference,  but  as  not  by 
any  means  of  themselves  conclusive  or  carry- 
ing controlling  weight  There  was  no  at- 
tempt, as  clearly  appears,  to  lay  down  any 
arbitrary  rule  of  construction  to  be  applied 
to  them.  Such  an  attempt  would  have  been 
in  direct  violation  of  the  accepted  rules  for 
the  interpretation  of  wills,  which  do  not 
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give  to  ordinary  language  fixed  and  inflexi- 
ble meanings,  or  demand  In  its  construction 
rigid  conformity  to  its  strict  or  technical  im- 
port. We  have,  tlien,  a  will  in  which  the 
testatrix  used  language  which  sufficiently 
expressed  her  Intent  to  make  St  John's  par- 
ish, as  regards  the  $3,000  legacy  in  question, 
a  substitutionary  legatee  to  take  the  place 
of  Jane  Taylor,  whenever  she  should  die, 
and  that  as  such  substitute  it  should  in  the 
event  named,  whenever  occurring,  take  the 
legacy  or  whatever  should  then  remain  of  It, 
if  a  portion  had  already  been  expended  by 
her.  Such  a  disposition  is  not  in  contraven- 
tion of  any  rule  of  law.  This  is  equally  true 
whether  it  be  held  that  Jane  Taylor,  had  she 
survived  Mrs.  Bostwlck,  would  have  taken 
the  fund  absolutely  or  only  a  life  estate  In 
it  with  remainder  over  to  the  parish.  If  she 
would  have  taken  a  life  estate  with  remain- 
der over,  the  gift  to  the  parish,  as  the 
donee  In  remainder,  would,  upon  the  decease 
of  Mrs.  Bostwlck,  have  vested  In  the  parish 
as  an  absolute  one.  HoUister  v.  Butter- 
worth,  71  Conn.  57,  60,  40  Atl.  1044. 

L3]  If,  on  the  other  hand,  Jane  Taylor,  in 
the  event  of  her  survival,  would  have  tak- 
en absolutely,  the  result  in  the  order  of 
events  as  they  occurred  would  have  been  to 
make  the  parish  the  legatee  of  the  fund 
when  the  will  took  effect  upon  Mrs.  Bost- 
wick's  death.  It  is  indeed  a  familiar  prin- 
ciple that  a  remainder  cannot  be  limited  up- 
on a  fee.  But  this  principle.  Itself  some- 
what limited  in  its  operation  by  a  recogni- 
tion of  executory  devises,  is  not  applicable 
to  cases  where,  as  here,  the  fee  has  never 
vested  and  cannot  vest  by  reason  of  the  con- 
tingency which  has  happened  and  another 
estate  has  been  created  as  a  substitute  for 
it  in  that  contingency.  In  such  a  situation 
the  reasons  for  the  principle  are  entirely  ab- 
sent. If  the  fee  first  in  order  vests,  all  sub- 
sequent limitations  become  void.  If  it  does 
not  and  cannot,  there  is  nothing  to  stand  in 
the  way  of  the  substitutionary  estate  taking 
effect  English  and  American  courts,  in- 
cluding this,  in  cases  recent  and  by  no  means 
recent,  have  recognized  and  applied  this  gen- 
eral principle.  Illgglns  v.  Dawler,  1  P.  Wms. 
98;  Doe  v.  Founereau,  1  Douglas,  470;  Shef- 
field V.  Orrery,  3  Atkyns,  287;  Burbank  v. 
Whitney,  24  Pick.  (Mass.)  146,  35  Am.  Dec. 
312;  Thomas  v.  Castle,  76  Conn.  447,  451, 
56  Atl.  854;  Feame  on  Remainders,  a.  p. 
617. 

There  is  error  in  part  and  so  much  of  the 
Judgment  as  relates  to  the  legacy  contained 
in  the  thirteenth  paragraph  of  the  will  Is  re- 
versed, and  the  cause  remanded  for  a  cor- 
rection of  the  Judgment  in  such  manner  that 
the  order  and  decree  of  the  court  of  probate 
appealed  from  be  confirmed  in  respect  to 
those  matters  which  were  made  the  subject 
of  that  appeal. 


THORSON  V.  GROTON  ft  a  ST.  Kl.  CO. 
(Supreme  Court  of  Errors  of  Connecticut. 
Dec  19,  1911.) 

1.  CABBIEBS    ({    311*)  —  INJUBIES    TO    PaSSKS- 

OEBs—NoTicB— Requisites. 

The  purpose  of  Gen.  St  1902,  |  1130,  re- 
quirini;  written  notice  containing  a  general  de- 
scription of  the  Injury  and  of  the  time,  place, 
and  cause  of  its  occurrence  aa  a  condition  pre- 
cedent to  the  maintenance  of  an  action  against 
a  railway  company,  is  to  enable  the  oompany  to 
ascertain  the  facts  within  a  reasonable  time 
after  the  occurrence,  and  a  notice  wliicb  is  stif- 
ficient  for  that  purpose  is  good. 

[Ed.   Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  |  1272;    Dec  Dig.  |  3U.*] 

2.  Cabbiebs  ({  311*)  —  Injuries  to  Passkh- 
GERs — Notice — Requisites. 

A  notice  of  injury  to  a  trolley  car  passen- 
ger which  alleges  that,  while  plaintiff  was  a 
passenger  on  a  car  which  left  N.  for  6.  at 
about  10:45  p.  m.  on  a  designated  date,  she 
was  struck  on  the  head  by  the  falling  of  one 
of  the  transoms  of  the  car,  bruising  and  injur- 
ing her  head,  brain,  and  nervous  system,  and 
that  the  injuries  were  inflicted  on  plaintiff 
while  she  was  on  the  car  shortly  after  Uie  tak- 
ing of  the  first  fare  and  before  taking  the  sec- 
ond, sufficiently  g^ves  a  general  description  of 
the  injaiy  and  of  the  bme,  place,  and  canse 
of  its  occurrence  within  Gen.  St  1902,  i  lliUi. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1272;    Dec  Dig.  {  311.*] 

S.  Cabbiebs  (§  318*)  —  Injuries  to  Passeit- 

OEBs— Evidence— SuTFiciENCT. 

A  troUe;  car  passenger  was  injnred  by 
the  falling  of  a  ventilator.  Shortly  before  the 
accident  the  ventilator  had  been  opened  by  the 
conductor.  The  passenger  was  in  a  seat  di- 
rectly beneath  the  ventilator.  The  canse  of 
the  fall  of  the  ventilator  was  not  shown,  bnt 
the  evidence  showed  that  it  was  so  construct- 
ed that  it  conld  not  fall  from  its  place  if  the 
fixtures  and  fastenings  were  In  proper  condi- 
tion and  properly  cared  for.  Held  to  prima 
facie  show  actionable  negligence,  without  proof 
of  any  specific  defect  in  the  ventilator  or  any 
particular  act  of  misconduct  in  its  management 
or  inspection  constituting  the  negligence  caus- 
ing the  injury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  11  1307-1314;   Dec  Dig.  {  3ia*] 

4.  Cabbiebs  (§  280*)  —  Pabsbrokbs— Obuoa> 

HON  OF  Cabbiebs. 

Carriers  are  not  insurers  of  the  safety  of 
their  passengers,  but  they  must  exercise  the 
highest  practical  degree  of  human  skill  to  car- 
ry tbem  in  safety. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1098-1106;   Dec  Dig.  S  280.*] 

Appeal  from  Court  of  Common  Pleas,  New 
London  County;    Charles  B.  Waller,  Judge. 

Action  by  Anne  Thorson  against  the  Gro- 
ton  &  Stonington  Street  Railway  Company. 
From  a  Judgment  for  plaintiff  for  $375,  de> 
fendant  appeals.    Affirmed. 

Charles  W.  Comstock  and  Lee  R.  Robbins, 
for  appellant  Philip  Z.  Hankey,  for  ap- 
pellee. 

RORABACE,  J.  The  complaint  In  part 
alleges  that  the  plaintiff  while  seated  as  a 
passenger  in  a  trolley  car  of  the  defendant 
company,  through  the  negligence  of  the  de- 
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fendant  In  not  properly  maintaining,  caring 
for,  and  inspecting  its  car,  was  injured  by 
the  falling  of  a  transom  from  its  place  over 
a  window,  wUcb  transom  strnck  the  plaintiff 
on  her  head.  The  plaintiff  annexed  to  and 
znade  a  part  of  her  complaint  a  written 
notice  containing  an  alleged  description  of 
lier  injuries,  of  the  cause  ttiereof,  and  of  the 
time  and  place  of  their  occurrence.  The 
defendant  demurred  to  the  complaint  on  the 
jBTounds  that  this  notice  was  insufficient  in 
its  description  of  the  cause  of  the  alleged 
injuries,  and  the  place  of  Its  occurrence. 
The  demurrer  was  overruled.  This  action  of 
the  court  is  one  of  the  reasons  of  appeal. 

[1}  Gen.  St.  %  1130,  requires  as  a  condition 
to  the  maintenance  of  an  action  against 
a  railway  company  tliat  "written  notice  con- 
taining a  general  description  of  the  injury, 
and  of  the  time,  place,  and  cause  of  its 
occurrence,  as  nearly  as  the  same  can  he 
ascertained,  shall  have  been  given  to  the 
defendant  within  four  months  after  the  neg- 
lect complained  of,  unless  the  action  it- 
self commenced  within  said  i>eriod  of  four 
months."  The  object  of  this  requirement  is 
that  the  railway  company  may  investigate 
and  ascertain  the  facts  within  a  reasonable 
time  after  the  occurrence  of  the  alleged  in' 
jury.  It  Is  manifest  that  no  specific  rule 
can  be  laid  down  which  will  govern  in  all 
cases.  The  sufficiency  of  the  notice  must  be 
determined  to  some  extent  by  the  facts  of 
the  case.  Its  sufficiency  Is  also  to  be  con- 
sidered with  reference  to  the  purpose  for 
which  it  is  required.  If  sufficient  for  that 
])urpose,  it  is  a  good  notice.  Budd  v.  Meriden 
Electric  E.  Co.,  69  Conn.  272,  285.  3T  Atl. 
C83. 

[21  The  notice  before  us  states  that  "on 
May  6,  1009,  while  the  plaintiff  was  a  pas- 
senger for  hire  in  one  of  the  cars  of  your 
company,  which  car  left  the  village  of  Noank 
for  Groton  Bank  in  the  town  of  Groton  at 
about  10:45  p.  m.  on  said  day,  she  was  struck 
on  the  bead  by  the  falling  of  one  of  the 
transoms  or  windows  in  the  top  of  said  car, 
which  bruised  and  injured  her  head,  brain, 
and  nervous  system.  Said  injuries  were  in- 
flicted upon  the  undersigned  while  she  was 
In  transit  on  said  car  from  said  Noank  to 
said  Groton  shortly  after  the  taking  of  the 
first  fare,  and  before  taking  the  second." 
The  falling  of  the  ventilator  was  the  cause 
of  the  accident  This  occurred  In  the  night- 
time upon  a  moving  car.  This  car,  the  notice 
states,  left  the  village  of  Noank  for  Groton 
at  10:45  p.  m.  and  shortly  after  the  taking 
of  the  first  fare  and  before  taking  the  sec- 
ond. Under  such  circumstances,  information 
as  to  the  precise  location  of  the  defendant's 
car  when  the  plaintiff  was  injured  would  not 
have  materially  assisted  the  defendant  in  in- 
vestigating this  claim.  In  the  language  of 
the  statute  upon  this  subject,  such  a  de- 
scription of  the  place  was  as  near  as  the 
same  could  be  ascertained. 
81  A.-65 


The  defeindant  also  contends  that  the  no- 
tice to  it  As  to  the  cause  of  the  injury  was 
valueless  as  the  negligent  acts  complahied  of 
were  not  set  forth  in  the  notice.  The  office 
of  the  notice  required  in  this  class  of  cases 
is  not  to  allege  all  the  circumstances  neces- 
sary to  support  the  action.  It  is  not  a 
pleading.  It  is  sufficient  if  it  gives  the  of- 
ficers of  the  corporation  a  general  descrip- 
tion of  the  injury  and  of  the  time,  place,  and 
cause  of  its  occurrence.  Testing  the  notice 
by  what  it  contains  under  the  circumstanc- 
es of  this  case,  it  states  with  required  cer- 
tainty a  description  of  the  place  and  cause 
of  the  plaintiff's  injuries. 

[3]  It  appears  from  the  finding  that  the 
falling  of  this  ventilator  was  not  caused  by 
reason  of  any  outside  force  or  the  act  of  a 
stranger  or  by  collision  with  any  object  from 
the  inside  or  outside  of  the  car.  Shortly  be- 
fore the  accident,  it  was  opened  by  one  of 
the  two  conductors  in  charge  of  the  car.  The 
plaintiff  at  the-  time  she  was  injured  was  in 
a  seat  directly  beneath  the  ventilator.  The 
exact  canse  of  the  fall  of  the  ventilator  was 
not  directly  shown  in  the  evidence.  It  was 
so  constructed  that  it  could  not  have  fallen 
from  its  place  if  the  fixtures  and  fastenings 
had  been  in  proper  condition,  and  If  it  had 
been  properly  cared  for  at  the  time  it  fell. 
Neither  of  the  conductors  in  charge  of  the 
car  at  the  time  of  the  accident  were  called 
as  witnesses,  and  no  explanation  as  to  the 
cause  of  the  accident  was  offered  by  the  de- 
fendant. The  court  has  found  that  upon 
these  facts  the  plaintiff  was  entitled  to  re- 
covery. If  this  conclusion  were  justified,  the 
judgment  cannot  be  disturbed. 

[4]  This  conrt  in  substance  has  said:  Car- 
riers of  passengers  are  not  insurers  of  their 
safety,  but  the  law  imposes  upon  them  the 
duty  to  exercise  the  highest  practical  degree 
of  human  skill  to  carry  the  passengers  in 
safety.  Murray  v.  Lehigh  Valley  R.  Co.,  66 
Conn.  512,  518,  519,  34  Atl.  506,  507,  32  L. 
R.  A.  539.  "There  must  be  reasonable  evi- 
dence of  negligence,  but  when  the  thing  caus- 
ing the  injury  is  shown  to  be  under  control 
of  a  defendant,  and  the  accident  is  such  as. 
in  the  ordinary  course  of  business,  does  not 
happen  If  reasonable  care  is  used,  it  does.  In 
the  absence  of  explanation  by  the  defend- 
ant, afford  sufficient  evidence  that  the  acci- 
dent arose  from  want  of  care  on  Its  part." 
Breen  v.  N.  Y.  Central  R.  R.  Co.,  109  N.  Y. 
297,  16  N.  B.  60,  4  Am.  St.  Rep.  450.  While 
it  was  necessary  for  the  plaintiff  to  affirma- 
tively establish  the  alleged  negligence  on  the 
part  of  the  defendant  either  in  the  condition 
or  In  the  operation,  or  in  the  inspection  of 
Its  car,  It  was  not  necessary  that  she  should 
prove  either  the  sijeciflc  defect  in  the  venti- 
lator or  the  particular  act  of  misconduct  in 
its  management  or  inspection  which  consti- 
tuted the  negligence  causing  the  Injury  com- 
plained of.  It  was  sufficient  if  she  proved 
facts  from  which  the  trial  court  might  fair- 
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ly  Infer  that  tbe  ventilator  was  either  de- 
fecttve  in  Ita  construction,  or  was  negligent- 
ly cared  for  or  inspected.  Orlffen  t.  Manlce, 
166  N.  T.  188,  196,  59  N.  B.  926,  62  L.  R. 
A.  922,  82  Am.  St  Rep.  630;  Whitney  v.  Bos- 
ton Elevated  RaUway  Co.,  208  Mass.  115, 
117,  94  N.  E.  264.  The  plaintiff  was  a  pas- 
senger on  the  car  of  the  defendant  company. 
She  was  entitled  to  be  carried  in  safety,  and 
It  was  the  duty  of  the  defendant  to  exer- 
cise a  high  degree  of  care  to  safely  carry 
her  while  she  remained  In  Its  car.  In  the 
order  of  common  events,  ah  accident  lllce  the 
one  under  consideration  could  not  have  hap- 
pened. It  is  plain  that  It  could  not  have 
occurred  If  the  transom  had  been  In  proper 
condition  and  properly  cared  for.  JTost  be- 
fore the  ventilator  fell  It  was  opened  by  a 
conductor.  In  the  absence  of  any  explana- 
tion upon  the  part  of  the  defendant,  the  court 
below  was  clearly  Justified  in  Inferring  that 
the  negligence  complained  of  was  the  cause 
of  the  accident 

It  was  not  necessary  that  the  evidence 
should  show  that  it  was  impossible  that 
there  should  be  any  other  cause.  It  was  suf- 
ficient If  it  reasonably  satisfied  the  trial 
court  that  there  was  none. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


SIMS  V.  O'FLAHEBTT. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1911.) 

Appeal  and   Ebbob    {§   1005») —Review — 

Sufficiency  of  Evidence. 

Where  the  trial  court  has  denied  a  motion 
to  set  aside  a  verdict  as  against  the  evidence, 
and  it  fairly  Bustaina  the  verdict,  it  will  not 
be  set  aside  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3948-3954;  Dec.  Dig.  i 
1005.*] 

Appeal  from  Superior  Court,  Hartford 
County;    Laden  F.  Burpee,  Judge. 

Action  by  William  J.  Sims  against  Hugh 
O'Flaberty.  Judgment  for  plaintllT,  and  de- 
fendant appeals.    No  error. 

Francis  P.  Robrmayer,  for  appellant  Al- 
bert C.  Bill  and  Joseph  P.  Tuttle,  for  ap- 
pellee. 

RORABACK,  J.  This  Is  an  acUon  for  the 
recovery  of  a  balance  of  $382.50,  alleged  to 
be  due  from  the  defendant  to  the  plaintiff 
upon  a  written  contract  made  between  the 
parties  April  20,  1904.  The  contract  was  for 
the  removal  of  a  frame  building  belonging  to 
the  defendant,  and  the  erection  for  hltn  of 
a  three-story  brick  block  on  the  site  of  the 
former  building.  The  plaintiff  was  to  fur- 
nish all  the  material  and  labor  necessary  to 
complete  the  contract  for  which  he  was  to  be 
paid  the  sum  of  $12,720.  The  work  was  to 
be  performed  by  the  plaintiff  on  or  before 


October  1, 1904.  and  the  plaintiff  was  to  pa; 
the  defendant  the  sum  of  |8  per  day  for 
each  and  every  day  that  the  work  was  de- 
layed after  October  1, 1904,  If  the  delay  was 
caused  by  the  fault  of  the  plaintiff.  The 
plaintiff  did  not  complete  the  work  until  53 
days  after  October  1,  1904.  The  substantial 
controversy  between  the  parties  was  whether 
the  defoidant  was  entitled  to  recover  f8  for 
each  day  said  work  was  so  delayed. 

Article  7  of  the  contract  amons  other 
things,  provides  that:  "By  the  abandonmoit 
of  the  work  by  the  employes  through  no  fault 
of  the  contractor,  then  the  time  herein  fixed 
for  the  completion  of  the  work  ahall  be  ex- 
tended for  a  period  equivalent  to  tlie  time 
lost  by  reason  of  any  and  all  of  the  canses 
aforesaid;  bnt  no  such  allowance  shall  be 
made  unless  a  claim  therefor  Is  presented  In 
writing  to  the  architects  within  twenty-four 
hours  of  the  occurroice  of  such  dday.  The 
duration  of  such  extension  shall  be  certified 
to  by  the  architects,  but  appeal  from  their 
decision  may  be  made  to  arbitration,  as  pro- 
vided in  artide  111  of  this  contract" 

It  appears  that  the  plaintiff  contended 
that  immediatdy  after  the  execution  of  the 
contract  he  started  at  once  to  constmct  the 
work,  and  to  push  the  same  to  completion 
as  rapidly  as  possible;  that  on  August  11, 
1904,  he  was  obstructed  and  delayed  in  the 
prosecution  and  completion  of  the  work  in 
consequence  of  the  abandonment  by  the  ma- 
sons employed  by  him,  through  no  fault  o( 
hlB,  and  on  that  day,  and  within  24  hours  of 
the  occurrence  of  the  delay,  he,  acting  under 
the  provisions  of  article  7  of  the  contract, 
presented  to  John  J.  McCarty,  the  architect 
employed  by  the  defendant,  bis  written  claim 
that  his  employes  had  abandoned  the  work, 
and  that  he  would  require  extra  time  to  com- 
plete the  same.  John  J.  McCarty,  the  archi- 
tect employed  by  the  defendant,  certified  to 
the  duration  of  the  extension  of  the  time 
of  63  days  as  lost  by  the  defendant  in  the 
prosecution  of  the  work  aforesaid,  under  the 
provisions  of  artlde  7  of  the  contract,  and 
no  appeal  was  ever  taken  by  the  defendant 
from  the  dedslon  of  the  architect  as  pro- 
vided for  in  artlde  7. 

The  plaintiff  claims  that  the  defendant 
was  bound  by  the  certificate  of  the  archi- 
tect, both  on  the  question  of  the  proper  ful- 
fillment of  the  contract  by  the  plaintiff  and 
as  to  the  allowance  of  extra  time  by  the  ar- 
chitect The  defendant,  to  avoid  the  effect 
of  the  architect's  certificate,  daimed  that 
the  architect,  McCarty,  had  abandoned  the 
contract,  and  that  the  plaintiff  was  duly 
notified  of  such  abandonment  before  the  cer- 
tificate was  issued.  The  Jury  dedded  this 
question  of  fact  against  the  defendant  and 
disallowed  his  claim,  based  upon  the  plain- 
tiff's failure  to  complete  the  contract  witliln 
the  time  specified  therein. 

Upon  this  point  testimony  was  offered  by 
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eacb  imrty.  The  Judge  wbo  denied  tbls  mo- 
tion had  an  opportunity  to  Judge  as  to  the 
weight  of  this  conflicting  evidence,  and  has, 
by  overruling  this  motion,  given'  his  approval 
of  the  verdict.  From  an  examination  of  the 
testimony,  it  is  apparent  that  the  Jury  might 
from  it  liave  reasonably  and  fairly  reached 
the  conclusion  now  complained  of.  "In  such 
cases,  the  rule  la  that  the  court  should  not 
set  aside  a  verdict,  where  it  is  apparent  that 
there  was  some  evidence  upon  which  the 
Jnry  might  reasonably  reach  their  conclusion, 
and  should  not  refuse  to  set  it  aside,  where 
the  manifest  Injustice  of  the  verdict  is  so 
plain  and  palpable  as  clearly  to  denote  that 
some  mistake  was  made  by  the  Jury  In  the 
application  of  le^al  principles,  or  as  to  Jus- 
tify the  suspicion  that  they,  or  some  of  them, 
■were  influenced  by  prejudice,  corruption,  or 
inapartlallty."  Burr  v.  Harty,  75  C!onn.  127, 
129,  62  Atl.  724;  Fell  v.  Haneocic,  M.  L.  I. 
Co.,  76  Conn.  494,  496,  57  Atl.  175. 

There  la  no  error.    The  other  Judges  con- 
curred. 


cm  OF  NORWAI/K  v.  TOWN  OF  NEW 
CANAAN. 

(Supreme  Court  of  Brrors  of  Connecticat. 
Dec  19,  1911.) 

1.  Taxation  ({  186*)— Municipal  Cobpora- 
noNs— liANn  IN  Enjoining  Cobpobation. 

Land  owned  by  a  city  in  an  adjoining  town 

which  is   not   used  for   reservoir  purposes  is 

liable  to  assessment  for  taxation  by  such  town. 

[Ed.   Note.— For  other  cases,   see  Taxation, 

Cent  Dig.  i  295;   Dec.  Dig.  {  186:*] 

2.  CONSTITUTIONAI,  LaW  (I  229*)— TAXATION 
(§  193*)— EXKMPTIONS— CONSTITUTIONAilTT 
— DiSCBIMINATION. 

Gen.  St.  1902,  {  2321,  provides  that  land 
owned  by  a  municipal  corporation  and  used  by 
it  for  reservoir  purposes  and  situated  in  an 
adjoining  town  shall  be  taxed  in  snch  town  at 
a  fair  agricultural  valuation,  unless  the  inhab- 
itants of  the  town  where  ttie  land  is  situated 
have  the  right  to  nse  and  actually  do  nse  the 
water  supply  from  the  reservoir  upon  the  same 
terms  and  conditions  as  the  inhabitants  of  the 
municipality  which  owns  the  reservoir,  in 
which  case  the  land  is  exempt  from  taxation. 
Held,  that  the  statute  is  not  invalid  as  dis- 
crimmating  against  municipalities  owning  res- 
ervoirs in  towns  whose  inhabitants  have  not 
equal  rights  with  its  own  to  the  use  of  the 
water  supply,  there  being  no  constitutional 
provision  that  taxation  Bhall  be  equal  and  uni- 
form, and  exemptions  being  within  the  legis- 
lative discretion. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §685;  Dec.  Dig.  i  229;* 
Taxation,  Cent.  Dig.  {  809;    Dec.  Dig.  {  193.*] 

3.  Taxation  (t  217*)  —  Exemption  —  Public 
Pbopertt — Land  in  Enjoining  Cobpoba- 
tion—Dah. 

Under  Gen.  St.  1902,  {  2321,  which  pro- 
vides for  the  taxation  of  land  owned  or  taken 
by  a  municipal  corporation  for  the  creation  or 
furnishing  of  a  supply  of  water,  if  the  inhab- 
itants of  the  town  in  which  it  is  situated  do 
not  have  the  use  and  do  actually  use  such 
water  supply  on  the  same  terms  as  the  in- 


habitants of  the  municipal  corporation,  in 
which  case  the  property  shall  be  exempt,  a 
dam  located  on  such  land  is  not  an  item  snlx- 
ject  to  taxation  separate  from  the  land,  and 
should  have  been  included  in  an  item  of  the  as- 
sessment denominated  "land  used  in  connec- 
tion with  reservoir." 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  S55,  366;   Dec.  Dig.  {  217.*^ 

4.  Taxation  (§  217*)— Munictpal  Corpora- 
tions—Watkb   MAIN&— Statutobt   Pbovi- 

BION. 

While,  under  such  statute,  the  mains  and 
pipes  laid  in  land  owned  by  the  municipal  cor- 
poration are  exempt,  the  land  itself  is  as- 
sessable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  355,  356;   Dec.  Dig.  |  217.*] 

5.  Taxation    rt    217*)— ExxitpnoNS— Publio 
Pbopebtt— Wateb  Mains — "Land." 

Such  statute  having  been  enacted  to  rem- 
edy a  defect  in  the  existing  exemption  law 
which  allowed  the  unconditional  removal  of 
such  property  from  the  assessment  list  of  the 
town,  and  thereby  deprived  it  of  taxes  upon 
the  property  without  the  necessity  of  extend- 
ing to  it  anv  use  of  the  water  supply,  and  not 
to  subject  the  municipality  owning  the  land  to 
any  other  or  further  tax,  water  mains  and 
pipes  laid  in  the  highways  and  through  private 
property  are  not  subject  to  assessment  for 
taxation  as  "land." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  }{  355,  356;   Dec  Dig.  §  217.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  3975-3984;  voL  S,  pp.  7700, 
7701.] 

6.  Taxation  (§  217*)— Exkmptions— Munici- 
pal Pbopebtt— Basement. 

The  easements  acquired  by  the  munic- 
ipality for  the  Uying  of  its  mains  through 
private  property  are  a  mere  right  therein,  and 
not  an  estate  in  land,  inconsistent  with  that 
of  the  owner  of  the  fee,  and  taxable  as  such 
within  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  355,  356;   Dec  Dig.  {  217.*] 

Reservation  from  Superior  Court,  Fairfield 
Connty;  Joel  H.  Reed,  Judge. 

Action  by  the  City  of  Norwalk  to  review  a 
refusal  of  the  Board  of  Relief  of  the  Town 
of  New  Canaan  to  reduce  a  tax  assessment. 
On  reservation  from  the  superior  court  of 
Fairfield  county  on  an  agreed  statement  of 
facts.    Decree  advised  in  part  for  plalntifT. 

Action  In  the  nature  of  an  appeal  from  the 
board  of  relief  of  the  town  of  New  Canaan 
for  refusing  to  reduce  the  amount  for  which 
the  plalntlft  had  been  assessed  for  taxation 
by  the  assessors  of  that  town,  brought  to  the 
superior  court  for  Fairfield  county  and  re- 
served upon  an  agreed  statement  of  facts  for 
the  advice  of  this  court  The  essential  part 
of  the  statement  of  facts  Is  as  follows: 

"In  pursuance  of  said  provisions  of  the 
charter,  and  because  the  necessities  of  said 
city  and  others  required  the  same,  the  plain- 
titr  now  owns,  and  for  many  years  last  past, 
and  on  October  1,  1910,  owned  and  held  in 
the  town  of  New  Canaan,  a  large  quantity  of 
land,  with  a  dam  permanently  located  there- 
on, used  by  the  plaintifC  for  reservoir  pur- 
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poses,  which  reservoir  Is  required  for  the 
purpose  of  distributing  water  to  the  inhabit- 
ants of  said  city  of  Norwallc,  and  other  per- 
sons and  corporations.  The  plaintiff  also 
owns  underground  pipes  necessary  to  convey 
and  distribute  said  water  to  said  city  of  Kor- 
wall^  and  other  places,  a  portion  of  such  pipes 
being  situated  in  said  town  of  New  Canaan, 
and  permanently  located  therein  for  the  pur- 
poses aforesaid,  of  which  pipes  so  located  In 
the  town  of  New  Canaan  5.600  feet  are  locat- 
ed in  the  highways  of  said  town  and  9,000 
feet  are  located  in,  upon,  or  through  the 
rights  of  way  or  easements  hereinafter  de- 
scribed. The  underground  pipes,  described 
in  paragraph  4  hereof,  commence  at  the  res- 
ervoir, described  in  paragraph  3  hereof,  and 
run  in,  upon,  or  through  the  easements  or 
rights  of  way,  and  the  highways  referred  to 
In  paragraph  4  hereof  to  the  city  of  Norwalk, 
in  one  continuous  trunk  line.  A  majority 
of  the  inhabitants  residing  along  said  line  of 
pipes  have  connected  their  premises  there- 
with, and  are  drawing  upon  and  using  said 
water  supply  by  i)ermlsslon  of  the  water  com- 
missioners of  the  plaintiff  city,  duly  author- 
ized to  grant  such  permit.  The  rates  charged 
to  those  inhabitants  of  the  defendant  town 
who  have  received  such  permission  and  have 
111  fact  connected  with  such  water  pipes,  and 
are  using  said  water,  are  50  per  cent,  greater 
than  the  rates  charged  to  the  inhabitants  of 
the  plaintiff  city,  but  said  rates,  are  the  same 
as  those  charged  to  the  inhabitants  of  the 
town  of  Norwalk  outside  of  the  limits  of  the 
plaintiff  city.  During  the  month  of  October, 
1910,  the  plaintiff  made  out  and  returned  to 
the  assessors  of  said  town  of  New  Canaan,  a 
list  of  its  real  estate  and  taxable  property, 
in  the  manner  prescribed  by  law,  said  list 
being  as  follows:  '30  acres  of  land  not  used 
for  reservoir  purposes.  Said  city  is  also  the 
owner  of  33  acres  of  land  on  which  Is  a  dam, 
and  all  of  which  Is  used  for  reservoir  pur- 
poses, and  also  owns  pipes  and  mains,  under- 
ground, used  for  the  purpose  of  distribut- 
ing water  to  residents  of  New  Canaan  and 
Norwalk,  all  of  which,  together  with  said 
33  acres  of  land  on  which  Is  a  dam,  are 
claimed  to  be  exempt  from  taxation,  and.  are 
not  hereby  returned  for  taxation.'  The 
assessors  of  said  town  of  New  Canaan  there- 
after added  to  said  list  as  to  returned  the 
following : 

Dam  located  at  reservoir $15,000 

tJnder^und  mains  and  pipes  located 
in  New   Canaao 40,000 

Said  $40,000  being  made  up  as  follows,  viz.: 

Underground  pipes  through 
private   property $25,000 

Underground  pipes  in  high- 
ways      14,000 

Underground  pipes  in  proper- 
ty of  city  of  Norwalk 1,000 

WCOOO 

Easements  and  rights  of  way $  2,000 

28  acres  land  used  in  connection  with 
reservoir 1,120 


The  assessors  valued  said  land  returned,  as 
aforesaid,  as  follows : 

35  acres  of  land,  not  used  for  reservoir 
purposes   '. f  1.400 

"The  city  of  Norwalk  and  its  predecessor, 
the  borough  of  Norwalk.  prior  to  said  1st 
day  of  October,  1910,  had  acquired  by  deed 
from  a  great  number  of  persons  perpetual 
easements  and  rights  of  way  In  the  lands  be- 
longing to  such  persons  severally,  to  wit, 
the  right  to  itself  and  Its  successors,  to  per- 
petually maintain  in  and  over  such  pieces 
of  land  pipe  lines  and  mains  for  the  carry- 
ing of  water  from  the  dam  in  question  to  tbe 
city  of  Norwalk  and  for  the  repairs  and  re- 
placing thereof,  from  time  to  time,  each  of 
such  easements  or  rights  of  way  having  been 
conveyed  to  said  borough  or  said  city  by 
deed  of  conveyance  duly  executed  and  re- 
corded in  the  public  land  records  of  said 
town  of  New  Canaan,  and  on  said  1st  da.v 
of  October,  1910,  the  said  dty  was  seized 
and  possessed  of  said  easements  or  rlsbts  of 
way,  and  had  laid  and  was  maintaining  by 
virtue  of  such  deeds  the  pipe  lines  and  under- 
ground mains  referred  to  In  paragraph  4 
hereof." 

liOuls  Goldschmidt,  for  plaintiff.  Homer 
S.  Cummlngs  and  Epaphroditus  Peck,  for 
defendant 

THAYER,  J.  (after  stating  the  facts  as 
above).  The  questions  upon  which  the  ad- 
vice Of  the  court  is  asked  are:  "Whether  or 
not,  upon  t6e  agreed  statement  of  facts  the 
property  of  the  plaintiff  or  any  part  thereof 
as  described  therein  Is  liable  to  taxation  by 
the  defendant;  and  if  It  is  partially  liable 
to  taxation, ,  what  portion  of  the  same  is 
taxable,  and  for  what  amount  and  in  what 
proportion."  The  list  which  the  plaintiffs 
gave  in  to  the  defendant's  assessors  lnclude<l 
for  taxation  only  the  land  which  was  not 
used  for  reservoir  purposes. 

[1]  This  was  liable  to  assessment  and 
properly  assessed.  West  Hartford*  v.  Board 
of  Water  Commissioners,  44  Conn.  360,  371. 
Tbe  assessors  added  to  tbe  list  the  land 
which  the  plaintiff  used  for  reservoir  pur- 
poses. The  plaintiff  claims  that  this  was 
improper.  In  West  Hartford  v.  Board  of 
Water  Commissioners,  44  Conn.,  supra,  we 
held  that  lands  owned  by  a  municipal  cor- 
poration and  used  by  it  for  reservoir  pur- 
poses was  not  liable  to  assessment  for  taxes 
in  an  adjoining  town  where  the  land  was 
located.  This  would  be  decisive  of  the  ques- 
tion in  the  plaintiff's  favor  had  there  been 
no  subsequent  legislation  to  affect  the  mat- 
ter. But  after  that  decision  was  rendered 
an  act  was  passed,  now  section  2321  of  the 
General  Statutes,  which  provides  that  land 
so  owned,  used  and  situated  shall  be  set  in 
the  list  for  taxation  In  the  town  where  it  is 
situated  at  a  valuation  which  would  be  fair 
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for  such  land  if  used  for  agricultural  pur- 
poses; unless  the  inhabitants  of  the  town 
where  the  land  is  situated  have  the  right 
to  use  and  actually  do  use  the  water  supply 
from  such  reservoir  upon  the  same  terms 
and  conditions  as  the  inhabitants  of  the  mu- 
nicipality which  owns  the  reservoir,  in  which 
case  the  land  is  exempt  from  taxation.  It 
appears  from  the  statement  that  the  defend- 
ant's Inhabitants  do  not  receive  water  upon 
tbe  same  terms  and  conditions  as  the  plain- 
tUTs  inhabitants  do,  and  it  Is  conceded  by 
tbe  plaintiff  that,  if  this  statute  is  valid, 
tbe  addition  to  its  list  of  the  reservoir  land 
was  justified.  But  it  claims  that  the  statute 
is  Invalid  as  discriminating  against  munici- 
palities owning  reservoirs  in  towns  whose 
Inhabitants  have  not  equal  rights  with  Its 
own  to  the  use  of  the  water  supply. 

[2]  The  statute  is  not  upon  that  ground 
invalid.  Taxes  seldom  bear  equally  upon  all. 
There  Is  no  constitutional  provision  either 
expressed  or  implied  that  taxation  shall  be 
equal  and  uniform.  State  v.  Travelers'  Ins. 
Co.,  70  Conn.  S»3,  605,  40  Atl.  465,  66  Am. 
St.  Rep.  138 ;  St&te  v.  Travelers'  Ins.  Co.,  73 
Conn.  255,  266,  47  Atl.  299,  57  Ia  R.  A.  481. 
It  is  for  the  Xeglslature  to  determine  what 
property  shall  be  taxed.  The  statute  in  ques- 
tion has  selected  a  class  of  property  former- 
ly exempt  from  taxation  and  made  it  sub- 
ject to  assessment.  The  plaintifT's  property 
comes  within  the  class.  The  plaintiff  cannot 
complain  because  other  like  property  subject 
to  dlfterent  uses,  still  remains  exempt.  The 
property  is  held  for  public  uses.  West  Hart- 
ford V.  Board  of  Water  Commissioners,  su- 
pra. The  Legislature  might  well  continue 
tbe  exemption  as  to  such  property  when  the 
Inhabitants  of  the  taxing  community  receive 
tbe  same  public  benefit  from  the  reservoir 
which  the  inhabitants  of  the  owning  munici- 
pality do,  and  provide  that  where  the  In- 
habitants of  the  taxing  community  do  not 
receive  such  benefit  tbe  land  held  for  reser- 
voir purposes  may  be  taxed  at  what  would 
be  its  fair  valuation  if  used  for  agricultural 
purposes. 

As  to  the  remaining  items  which  were 
added  to  the  plaintiff's  list  the  question 
between  tbe  parties  has  been  whether  they 
constitute  "land"  within  the  meaning  of  the 
statute  above  referred  to.  It  is  to  be  noticed 
that  the  assessors  did  not  describe  them  as 
land  nor  assess  them  as  land.  The  statute 
authorized  the  listing  only  of  "land  owned 
or  taken  by  a  municipal  corporation  for  the 
purpose  of  creating  or  furnishing  a  supply 
of  water,"  etc.,  and  provides  in  what  manner 
Its  valuation  shall  be  fixed.  The  63  acres 
were  assessed  at  an  average  value  of  $40  per 
acre. 

[3]  It  is  clear  that  tbe  dam  which  is  as- 
sessed at  $15,000  and  tbe  mains  and  pipes 
which  were  assessed  at  $40,000  cannot  have 
been  assessed  as  land.    If  not,  the  assessment 


was  wrong  and  tbe  board  of  relief  should 
have  corrected  it 

As  regards  the  dam  It  appears  from  the 
agreed  statement  of  facts  that  it  stands  upon 
the  land  which  is  used  for  reservoir  purposes, 
and  if  not  so  it  is  apparent  that  the  laud  on 
which  it  stands  is  as  much  owned  and  taken 
for  creating  or  fumisidng  a  supply  of  water 
as  the  land  is  which  is  covered  by  tbe  water. 
It  should  have  been,  and,  we  suppose,  was 
included  in  the  item  denominated,  "land 
used  in  connection  with  reservoir."  The 
d&m  separated  from  tbe  land  was  not  an 
item  subject  to  taxation  under  the  statute. 

[4]  The  same  is  true  of  any  land  owned 
by  tbe  plaintiff  in  which  It  has  mains  or 
pipes  for  furnishing  water  to  its  inhabitants 
or  others.  The  mains  and  pipes  are  not  as- 
sessable under  the  statute,  but  the  land 
owned  by  the  plaintiff  in  which  such  pipes 
are  laid  is  liable  tOj  be  set  in  its  list  at  a 
valuation  to  be  fixed  by  the  rule  establish- 
ed by  the  statute.  If  that  land  was  not 
included  in  the  28  acres  assessed  as  land 
used  in  connection  with  the  reservoir  it 
should  be  added  thereto. 

[il  Water  pipes  and  mains  located  in 
highways  and  In  tbe  private  property  of 
others  than  the  owner  may  under  some  cir- 
cumstances be  treated  as  land  and  under 
other  circumstances  as  personal  property. 
Field  V.  Guilford  Water  Co.,  79  Conn.  70,  72, 
63  Atl.  723.  In  the  case  cited  such  pipes 
were  held  to  be  personal  property  and  tax- 
able as  such  In  another  town  than  that  in 
which  they  were  located.  In  the  present  case 
the  pipes  and  mains  whldi  were  assessed 
constitute  a  continuous  trunk  line  some  miles 
in  length  extending  from  tbe  plaintiff's  res- 
ervoir to  its  corporate  limits.  They  were 
a  part  of  the  machinery  for  furnishing  its 
inhabitants  with  water.  It  is  not  to  be  pre- 
sumed that  the  parties  contemplated  that 
these  exi)ensive  pipes  should  become  a  part 
of  the  realty  and  belong  to  the  owners  of 
the  fee.  The  statute,  in  terms,  makes  no 
reference  to  such  pipes.  It  refers  solely  to 
land.  We  think  that  it  does  not  intend  that 
tbe  municipality  which  owns  such  pipes  shall 
be  assessed  therefor  or  for  the  easements 
and  rights  of  way  in  which  they  are  located. 
If  taxable  under  the  statute,  it  is  as  real 
estate  according  to  the  rule  fixed  by  the  act ; 
that  is,  at  a  valuation  which  would  be  fair 
for  the  land  If  used  for  agricultural  pur- 
poses. The  land  in  tbe  highways  is  not  a 
subject  of  taxation.  Tbe  land  of  private 
owners  through  which  pipes  are  laid  is  as- 
sessable against*  the  owners.  It  is  not  con- 
ceivable that  the  Legislature,  bad  it  intended 
to  make  such  pipes  subject  to  taxation, 
would  have  taxed  them  as  land  or  adopted 
such  a  rule  of  valuation  if  taxed  as  person- 
al property.  The  purpose  in  view  in  the  en- 
actment seems  apparent    Under  existing  law 
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as  held  In  West  Hartford  ▼.  Board  of  Wa- 
ter CommlBsloners,  supra,  land  owned  or 
taken  for  reservoir  purposes  by  a  munici- 
pality was  removed  from  tlie  assessment  list 
of  the  town  where  the  land  was  situated. 
Such  town  thus  became  a  loser  by  such  tak- 
ing unless  its  inhabitants  had  the  use  of  the 
water  supply  thus  created.  If  they  were 
given  the  use  of  the  water  supply  upon  the 
same  terms  as  the  inhabitants  of  the  mu- 
nicipality owning  the  reservoir,  they  shared 
in  the  public  use.  It  was  proper  that  towns 
not  thus  sharing  in  the  public  benefit  should 
not  lose  the  tax  upon  the  lands  taken  for  the 
reservoir.  It  was  the  purpose  of  the  act  to 
restore  this  exempted  land  to  the  assess- 
ment list  of  such  towns.  It  was  not  the  pur- 
pose expressed  by  the  act  to  subject  the  mu- 
nicipality owning  the  land  to  any  other  or 
further  tax.  The  assessment  of  the  pipes 
and  mains  in  the  highways  and  through  pri- 
vate property  was  improper  and  the  board 
of  relief  should  have  stricken  these  items 
from  the  list 

[|]  The  statement  of  facts  shows  that  pipe 
lines  and  mains  through  private  property 
were  laid  where  the  plaintiff  had  acquired 
an  easement  or  right  of  way  for  the  purpose. 
These  are  the  only  easements,  which,  so  far 
as  the  case  shows,  the  plaintiff  owned.  The 
same  "land"  was  thus  assessed  twice,  if  at 
all ;  once  as  i>ipes  and  mains,  and  once  as 
easements  and  rights  of  way.  Easements 
such  as  rights  of  way  and  the  right  to  con- 
duct water  by  pipes  from  or  across  the  lands 
of  another  are  not  estates  in  land,  but  mere 
rights  —  Incorporeal  hereditaments.  They 
give  no  right  of  possession,  and  are  consist- 
ent with  the  possession  and  occupancy  of  the 
land  by  the  owner  of  the  fee.  They  may  add 
value  to  the  dominant  estate  to  which  they 
are  attached,  and  diminish  to  some  small  ex- 
tent the  value  of  the  servient  estate.  Such- 
mere  Incorporeal  rights  are  not  ordinarily 
separately  assessed.  It  is  the  tangible  prop- 
erty which  Is  subject  to  assessment  and  tax- 
ation. Unlos  the  taxing  statute  either  ex- 
pressly or  by  implication  makes  them  tax- 
able they  are  not  to  be  Included  In  the  list 
The  purpose  of  the  statute  here  in  question, 
as  we  view  it,  precludes  the  assessment  of 
such  rights  as  land  and  this  item  should 
have  been  stricken  from  the  assessor's  list. 

The  superior  court  is  advised  that  the  63 
acres  of  land  described  in  the  statement  as 
owned  by  the  plaintiff  are  liable  to  taxa- 
tion In  the  defendant  town  at  what  would 
be  its  fair  valuation  for  agricultural  purpos- 
es and  were  properly  assessed,  and  that  the 
other  Items  of  property  therein  described  as 
belonging  to  the  plaintiff  are  not  liable  to 
taxation. 

No  costs  in  favor  of  either  party  will  be 
taxed  in  this  court  The  other  Judges  con- 
curred. 


RAYMOND  T.  PABEBSR. 

(Supreme  Court  of  Errors  of  Conaecticat 

Dec.  19,  1911.) 

1.  BviDKNCB  (I  166*)— Best  Evidekck. 

In  an  action  by  the  trustee  of  a  bankrupt 
stockbroker  to  recover  amounts  claimed  to 
liave  been  paid  as  margins  upon  selling  stocki 
for  defendant,  it  was  error  to  admit  oral  tes- 
timony by  plaintiff  that  the  itema  shown  to 
have  been  paid  by  the  bill  of  particolars  were 
regularly  charged  upon  the  broker's  books; 
the  books  themselves  not  being  lost  or  de- 
stroyed, and  being  accessible. 

[Ed.  Note.— For  other  cases,  see  BSrideoee, 
Cent  Dig.  li  056,  667:   De&  Dig.  f  lft&*] 

2.  EVIDKROE  (I  318*)— Hkabbat. 

In  an  action  by  a  stockbroker  to  reeover 
amounts  claimed  to  have  been  paid  out  as  mar- 
gins upon  gelling  stock  purchased  for  defend- 
ant, in  which  plaintiff  claimed  that  there  was 
an  actual  purchase  and  sale  of  the  stock  by 
plaintiff,  acting  through  a  brokerage  company, 
evidence  of  plaintiff  that,  when  he  received  or- 
ders from  defendant  lie  telegraphed  them  to 
the  company  and  received  a  confirmatioB  of 
the  order,  and  that  the  company  filled  the  or- 
ders by  actual  purchases  and  sales,  was  not  ad- 
missible; evidence  of  what  the  brokerage  com- 
pany reported  to  plaintiff  being  mere  nearsay 
when  oflFered  to  prove  whether  it  aetnalty 
made  purchases  and  sales. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1193-1200:   Dec.  Dig.  f  31&*] 

3.  Oaiuno  (S  14*)— Stock  Spi»ui.ATioifB. 

While  contracts  for  the  purchase  on  mar- 
gin of  stocks  having  fluctuating  values  are 
Bpecalative,  they  are  not  necessarily  iUegal  if 
the  stocks  are  actually  purchased  to  be  held 
for  delivery  upon  payment  of  the  price,  bat 
such  contracts  are  mere  gaming  contracts,  and 
illegal  where  the  parties  only  contemplate  the 
payment  of  the  difference  in  the  market  prices 
as  they  rise  and  fall. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  il  25,  26;    Dec.  Dig.  i  14.»] 

Wheeler,  3.,  dissenting. 

Appeal  from  Superior  Oonrt,  New  London 
County:  Joel  H.  Reed,  Judge. 

Action  by  OUbert  S.  Raymond,  trustee  in 
bankruptcy,  against  Frank  E.  Parker.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Donald  O.  Perkins  and  Samuel  Park,  for 
appellant  Charles  F.  Thayer,  George  Curtis 
Morgan,  and  Charles  T.  James,  for  appellee 

HAI^  0.  J.  The  complaint  alleges  tliat 
Herbert  S.  Davis,  for  several  years  prior  to 
1908,  at  which  date  he  was  adjudicated  a 
bankrupt  and  the  plaintiff  was  appointed 
trustee  of  his  estate,  bad  been  engaged  at 
New  London  "In  the  business  of  buying  and 
selling  stocks,  grain,  and  securities  upon  mar- 
gins, as  a  broker";  that  during  three  years 
prior  to  such  adjudication  the  defendant  had 
been  one  of  his  customers:  and  that  dnring 
said  time  Davis  "at  the  request  and  on  the 
order  of  the  defendant  bought  and  sold 
stocks,  grain,  and  securities  for  the  defend- 
ant and  advanced  money  to  keep  good  Ills 
margins  as  per  bill  of  particulars."    Under  the 
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head  of  'Turcbasea"  tbe  first  Item  of  tbe  bill 
of  partlculan,  under  date  of  August  20,  1906, 
la,  "20  sbares  American  Smelting  and  Refin- 
ing Oo.  at  130^^— $2,610.00."  There  fOUow, 
under  said  beading  of  "Purchases"  and  un- 
der stated  dates  In  1906  and  1907,  15  other 
Items,  giving  the  number  and  prices  of  other 
stocks,  and  <»e  of  May  wheat,  all  of  which 
purchase  items  are  gummed  op  at  $34,845. 
Following  these,  as  credits,  and  under  tbe 
beading  of  "Sales  made  on  March  14,  190r' 
are  the  same  items  of  stodu  and  May  wheat 
described  under  the  bead  of  "Purchases," 
with  the  sale  prices  carried  out,  and  summed 
up  at  $31,862.50.  Tbe  bill  of  particulars  coA- 
dudes  with  the  statement,  "Balance  due  to 
trustee  of  bankrupt  estate  of- Herbert  S.  Da- 
Tla  $2,482.50,"  that  being  tbe  difference  be- 
tween tbe  sums  of  said  purchase  and  sale 
prices.  There  are  no  other  charges  or  credits 
In  the  bill  of  particulars.  Tbe  answer  denies 
tbe  averments  of  the  complaint  above  stated, 
and  further  avers,  In  substance,  that  the  al- 
leged contracts  between  Davis  and  the  de- 
fendant were  illegal  and  void;  that  Davis 
was  engaged  in  conducting  what  is  called  a 
bucket  shop,  the  business  of  which  consists 
in  making  wagers  upon  tbe  rise  and  fall' 
of  the  prices  of  stocks  on  tbe  New  Tork. 
Stock  Bzchange,  with  the  understanding  that 
no  stocks  are  to  be  purchased  or  delivered; 
and  that  such  was  the  real  character  of  the 
alleged  contracts  between  Davis  and  the  de- 
fendant The  Judgment  file  states  that  the 
issues  were  found  in  favor  of  the  plaintiff. 

The  following  are  some  of  the  facts  which 
appear  in  the  finding: 

At  tbe  time  of  the  transactions  referred  to 
in  the  bin  of  particulars,  Davis  had  an  oflBce 
In  New  XiOndon  in  which  there  was  a  black- 
board having  at  its  top  tiie  names  of  stocks 
dealt  in  on  the  New  York  Stock  Ebccbange, 
and  upon  which  were  entered  the  quotations 
of  purchases  and  sales  on  said  Stock  Ex- 
change as  they  were  reported  by  a  ticker  in 
the  office.  The  office  was  connected  by  priv- 
ate wires  with  tbe  Public  Stock  &  ttrain 
Company,  and  the  Nolan  Commission  Com- 
pany, having  offices  In  New  Jersey,  and 
through  which  Davis  transacted  the  business 
of  his  office.  Neither  Davis  nor  either  of 
said  New  Jersey  companies  were  members  of 
tbe  New  Tork  Stock  Exchange  or  of  any  oth- 
er exchange.  The  defendant  ordered  Davis  to 
purchase  the  stocks  named  in  the  bill  of  par- 
ticulars, and  Davis  transmitted  the  orders  to 
one  of  said  New  Jersey  companies.  This  was 
done  without  giving  tbe  name  of  the  pur- 
chaser, but  by  giving  a  number  of  tbe  order. 
Orders  to  purchase  were  called  "evens"  and 
orders  to  sell  "odds."  When  such  orders  were 
transmitted,  the  New  Jersey  Company  re- 
ceiving the  same  reported  back  the  execution 
of  the  same.  When  the  price,  at  which  any 
stock  was  ordered  bought  or  sold,  appeared 
upon  the  blackboard,  as  the  price  at  which  it 
waa  bought  or  sold  on  tha  New  York  Stodt 


Exchange,  the  customer  was  Immediately 
notified  that  the  purchase  or  sale  was  com- 
plete at  that  price,  and  the  customer  was  re- 
quired to  pay  bis  margin,  which  was  $1  for 
each  share  of  stock  ordered  purchased.  When 
the  price  of  the  purchased  stock  declined  to 
the  extent  of  $1  a  share,  Davis  was  required 
to  advance  further  margin,  and  be  then  call- 
ed upon  the  defendant  to  reimburse  him  for 
the  money  advanced.  The  stocks  named  in 
the  bill  of  imrticulars  were  sold,  when  upon  a 
dedlne  in  the  market  price  the  defendant  re- 
fused to  make  the  margin  good,  and  the  then 
selling  price  was  credited  to  the  defendant 
The  balance  shown  by  the  bill  of  particulars 
is  the  amount  advanced  by  Davis  for  tbe  de- 
fendant to  the  New  Jersey  companies,  and 
which  he  has  refused  to  pay.  Neither  In  tbe 
transactions  named  in  the  bill  of  particulars, 
nor  In  any  of  the  many  other  similar  trans- 
actions between  them,  did  either  the  defoid- 
ant  or  Davis  receive  any  certificate  of  the 
stock  ordered  purchased.  No  interest  was 
ever  charged  or  claimed  by  Davis  npon  tbe 
transactions  with  the  defendant,  nor  was  tbe 
defendant  ever  credited  with  any  dividends 
upon  tbe  stock  claimed  to  have  been  purchas- 
ed. Upon  the  trial  in  the  superior  court  the 
plaintiff,  having  testified  in  chief,  upon  di- 
rect examination,  that  Davis  assisted  him  In 
preparing  the  bill  of  particulars,  was  asked 
by  his  counsel  from  what  tbe  bill  of  particu- 
lars was  prepared.  The  witness  answered 
from  his  ledger.  To  this  evidence  the  de- 
fendant objected  upon  the  ground  that  the 
book  itself  was  tbe  best  evidence  of  its  con- 
tents.   The  court  admitted  the  testimony. 

This  ruling  was  clearly  erroneous.  It  in 
effect  permitted  the  plaintiff  to  support  the 
averments  of  tbe  complaint  by  bis  oral  tes- 
timony that  the  Items  of  the  bill  of  particu- 
lars were  regiilarly  charged  upon  Davis' 
books,  without  producing  them,  and  when, 
as  the  court  finds,  they  were  not  lost  or  de- 
stroyed, but  were  in  the  hands  of  the  pub- 
lic prosecutor  in  New  Ix>ndon. 

[2]  Upon  the  trial  the  following  questions 
were,  against  the  defendant's  objection,  per- 
mitted to  be  asked  of  and  answered  by  Davis 
upon  his  direct  examination  as  a  witness  for 
the  plaintiff:  "Q.  On  August  20.  1906,  In 
tbe  bUl  of  particulars,  appears  20  shares 
American  Smelting  &  Refining  Company  at 
ISOV^,  what  does  that  represent?  A.  Yes;  K 
believe  there  was  such  a  transaction.  Q. 
What  was  done  npon  giving  that  order?  A. 
I  telegraphed  tbe  order  to  the  Nolan  Com- 
ndssion  Company  over  private  telegraph 
wlrei.  Q.  Did  you  or  not  have  an  operator  in 
your  office?  A.  I  did  then;  yes.  Q.  And 
was  or  not  this  order  given  by  you  to  your  ' 
operator?  A.  It  was.  Q.  And  then  trans 
mitted  by  him?  A.  Why,  presumably,  I  don't 
know.  I  might  have  •  •  •  telegrrapbed 
it  myself.  I  cannot  tell.  It  is  two  years 
and  a  half  back.  Q.  What  in  this  particu- 
lar was  tbe  next  step?    A.  I  received  a  con- 
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flrmatlon  by  wire.  Q.  Did  you  hear  In 
this  case  the  reply  in  relation  to  the  or- 
der? In  relation  to  this  order  do  you  know 
whether  or  not  It  was  followed  by  a  lul- 
flllment  of  it?  A.  Yes;  1  knew  It  was." 
There  were  similar  questions  and  rulings 
respecting  the  other  items  of  the  bill  of  par- 
ticulars under  the  head  of  "Purchases." 
Regarding  the  Items  of  credits  the  follow- 
ing questions  were,  against  the  defendant's 
objections,  permitted  to  be  asked  of  and 
answered  by  said  witness  Davis:  "Q.  Did 
you  or  not  give  orders  to  close  all  of  these 
stocks  out?  A.  I  think  I  gave  them  verbally 
to  the  operator.  Q.  What  was  the  next  step 
after  the  order  was  given?  •  *  •  A.  I 
received  a  confirmation  from  the  Nolan  Com- 
mission Company  that  they  were  sold,  and 
then  I  informed  Mr.  Cantwell  (the  claimed 
representative  of  the  defendant)  to  that  ef- 
fect" Regarding  this  testimony,  so  object- 
ed to,  the  record  shows  that  counsel  for  the 
defendant  further  claimed  as  a  matter  of 
law  that  evidence  that  the  defendant  gave 
an  order,  and  that  Davis  telegraphed  it  to 
the  alleged  commission  house,  and  that  the 
latter  telegraphed  back  that  it  was  filled, 
was  insufficient  proof  of  an  actual  purchase, 
and  the  trial  court  overruled  said  claim. 

The  rulings  as  to  the  admissibility  and 
effect  of  this  evidence  were  erroneous. 
What  the  real  character  of  the  transactions 
between  Davis  and  the  defendant  were,  was 
the  principal  matter  in  dispute.  The  testi- 
mony of  Davis,  as  above  detailed,  was  evi- 
dently ottered  for  the  purpose  of  proving 
the  averments  of  the  complaint  that  Davis 
actually  bought  the  stocks  in  question  as 
ordered  by  the  defendant.  Davis  did  not 
claim  to  have  purchased  them  himself,  but 
claimed  that  he  had  transmitted  the  de- 
fendant's orders  to  one  of  the  named  New 
Jersey  companies,  and  that  such  company 
executed  the  same.  It  was  the  plalntilTs 
duty  to  prove,  and  he  attempted  to  prove, 
that  at  his  request  his  correspondent,  the 
New  Jersey  company,  actually  executed  the 
orders  given  by  the  defendant,  as  alleged 
in  the  complaint.  What  the  New  Jersey 
company  in  fact  did  was  not  proved  by 
evidence  of  what  such  company  reported  to 
Davis  that  it  tiad  done.  Such  report  was 
mere  hearsay  evidence.  There  was  no  proof 
that  the  New  Jersey  companies  bought  or 
sold  any  of  the  stocks  described  in  the  com- 
plaint. Hurd  T.  Taylor,  181  N.  Y.  231,  234, 
73  N.  E.  877. 

The  defendant  claimed  that  the  arrange- 
ments shown  to  have  been  entered  into  be- 
tween Davis  and  the  defendant  were  mere 
gambling  transactions.  This  claim  the  trial 
court  overrules.  It  appears  that  neither  the 
defendant  nor  Davis  ever  received  any  certifi- 
cate of  any  of  the  stocks  alleged  to  have  been 
purchased.  Whether  the  New  Jersey  com- 
panies, with  whom  Davis  transacted  busi- 
ness, but  who  could  not  themselves  purchase 


stock  on  the  New  York  Stock  Excbange. 
ever  received  certificates  of  tlie  stocks  tu 
question,  or  ever  made  any  contracts  by 
which  they  could  deliver  the  certificates  of 
such  stocks  to  the  defendant,  upon  payment 
by  him  of  the  prices  at  which  he  had  or- 
dered them,  less  the  margins  he  bad  paid, 
does  not  at  all  clearly  appear,  altbongh 
Davis  testified  that  the  certificates  would 
at  any  time  have  been  delivered  upon  ancfa 
payment 

[3]  Although  contracts  for  the  tnircbasa 
of  stocks  of  fluctuating  values  upon  a  mar- 
gin are  speculative,  they  are  not  necessarily 
for  that  reason  Illegal,  when  there  is  a 
bona  fide  employment  of  the  broker  to  make 
actual  purchases  of  the  stock  to  be  held  for 
delivery  upon  payment  of  the  purchase  price. 
But  contracts  relating  to  stocks  and  other 
commodities  of  fluctuating  prices  when  ttiere 
Is  no  actual  purchase,  and  by  which  the  par- 
ties contemplate  only  the  payment  by  one 
to  the  other  of  the  difference  in  market 
prices  as  they  rise  or  fall,  are  mere  gaming 
contracts,  and  are  void.  Hatch  v.  Douglas, 
48  Conn.  116,  127,  40  Am.  Rep.  154 :  Skiff  r. 
Stoddard,  63  Conn.  198,  223,  26  Atl.  874.  28 
Atl.  104,  21  L.  R.  A.  102  (OTermling  In- 
graham  y.  Taylor,  58  Conn.  503,  20  Atl.  601. 
18  Am.  St.  Rep.  291;  Ung  v.  Malcom,  77 
Conn.  517.  525,  59  Atl.  698 ;  Hurd  ▼.  Taylor, 
supra.  The  complaint  in  this  case  describes 
a  valid  contract  But  the  finding  by  the 
trial  court  of  the  issues  regarding  the  al- 
leged contract  and  its  performance  was 
based,  to  'a  material  extent,  upon  inadmis- 
sible evidence.  We  are  not  therefore  In  a 
position  to  determine  what  the  real  trans- 
actions between  Davis  and  the  defendant 
were,  nor  to  decide  whether  the  contracts 
between  them  were  or  were  not  legal  and 
valid. 

There  is  error,  and  a  new  trial  is  granted. 

WHEELER,  J.  (dissenting).  I  concur  In 
the  opinion  of  the  court  that  there  was  er- 
ror in  the  admission  of  evidence,  but  am  of 
the  opinion  that  upon  this  record  the  court 
should  remand  the  case  with  Instruction  to 
enter  judgment  for  the  defendant. 

The  facts  in  the  evidence  certified  to  as. 
indeed,  those  stated  in  the  finding  and  in 
the  opinion,  purcliases  and  sales  of  stoi-k 
and  grain  on  a  1  per  cent  margin  and  a  1/8 
per  cent,  charge  for  commission  by  Davis 
in  New  Tendon  through  a  foreign  corres- 
pondent, and  neither  a  member  of  any  ex- 
change, no  certificates  given,  no  interest 
charged  for  carrying  the  stock  and  grain, 
no  dividends  credited,  though  many  earned, 
the  purchase  or  sale  complete  when  its  prlc'» 
was  reached  by  a  purchase  or  sale  on  the 
New  York  Stock  Exchange  and  recorded 
from  telegraphic  advices  on  a  blackboard  in 
Davis'  New  London  office,  and  this,  too. 
whether  the  purchase  or  sale  was  a  small 
Lot  order  or  not,  all  Indicate  a  plain  gaui!i- 


Digitized  by  VjOOQIC 


Conn.) 


SUTHEKLANB  v.  BBOWN 


1033 


ling  transaction.  The  orders  were  mere 
wagering  contracts  on  tbe  fluctnatlons  of  tbe 
market  with  no  actual  porchases  or  sales, 
and  no  Intent  that  any  such  be  made.  All 
the  business  world  will,  we  think,  recognize 
tbe  nature  of  Davis'  business  as  that  of  a 
"bucket  shop,"  and  these  transactions  mere 
wagers  on  the'  market. 

If  our  conclusion  as  to  the  meaning  of 
these  facts  Is  correct,  a  new  trial  would  be  a 
useless  proceeding. 


SUTHERLAND  t.  BROWN  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 

Dec  19,  1911.) 

1.  Appeal  and  Ebbob  (U  169,  719*)— Ques- 
tions Revikwablb— Objections  Waived. 

A  queBtion  neither  properly,  presented  by 
the  reasoDB  of  appeal  nor  raised  in  the  trial 
court  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I|  101&-1034,  2968-2082; 
Dec.  Dig.  {{  169,  719.*] 

2.  Gasnishmxnt  (S  S2*)— Pbofebtt  Subject 
TO — Statutes — "Concealed." 

Gen.  St.  1002,  I  880,  providing  that  when 
the  effects  of  defendant  pre  "concealed  in  tbe 
hands  of  his  agent  or  trustee  so  that  they  can- 
not be  foand  or  attached,"  etc.,  plaintiff  may 
garnishee  the  agent  or  trustee,  and  thereby 
secure  all  effects  of  defendant  In  the  hands 
of  his  agent  or  trustee,  do  not  mean  that  per- 
sonalty can  only  be  reached  by  garnishment 
-n-hen  It  is  hidden  from  sight  by  the  agent  or 
trustee. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment, Cent  Dig.  »  102.  104;   Dec.  Dig.  {  52.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2.  pp.  1377-1^1 

a.  Chattel  MoBTOAen  (S  138*)— Pbiobitibb 

— "Concealed." 
,  An  owner  of  household  furniture  in  an 
apartment  leased  tbe  apartment  as  furnished 
to  a  tenant  who  entered  into  possession,  and 
who  held.  In  the  apartment,  the  furniture,  ei- 
ther under  the  lease  or  after  its  expiration.  A 
creditor  of  the  owner  sued  the  owner,  and 
garnisheed  the  tenant,  who  did  not  offer  to 
surrender  the  furniture  to  the  officer  nor  give 
permission  to  the  officer  to  enter  the  apart- 
ment to  take  It.  Held,  that  the  property  was 
sufficiently  concealed  within  Gen.  St  1902,  i 
880;  and,  where  tbe  garnishee  subsequently 
delivered  the  goods  to  the  officer  parsuant  to 
an  execution  issued  in  the  garnishment,  a  chat- 
tel mortg^agee  of  the  owner  in  a  mortgage  not 
filed  until  after  the  service  of  garnisnment 
could  not  enjoin  a  sale  of  the  chattels  under 
the  execution. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  228-^;   Dec.  Dig.  { 

4.  Appeal  and  Ebbob  (§  843*)— Questions 
Reviewable — Imuatebial  Questions. 
Where  an  answer  which  was  demurred  to 
was  amended  and  the  facts  were  found  on 
plaintiff's  denial  of  its  averments,  the  correct- 
ness of  the  ruling  sustaining  the  demurrer  to 
the  original  answer  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3331-3341;  Dec.  Dig.  { 
843.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;   Isaac  Wolfe,  Judge.' 


Action  for  an  Injunction  by  Orlando  Suth- 
erland against  Roscoe  P.  Brown  and  anoth- 
er to  restrain  the  sale  of  personalty  held  ou 
execution.  From  a  Judgment  granting  a 
permanent  Injunction  rendered  after  sus- 
taining a  demurrer  to  the  answer  which  was 
subsequently  amended,  defendants  appeal. 
Reversed  and  remanded. 

George  M.  Wallace  and  Ezra  C.  Terry,  for 
appellants.    James  E.  Wheeler,  for  appellee. 

HALL,  C.  J.  The  plaintiff,  claiming  to  be 
a  mortgagee  of  certain  household  furniture, 
asks  by  this  action  an  Injunction  to  restrain 
the  defendants  Mason  and  Brown,  the  former 
a  creditor  of  the  owner  of  said  furniture,  and 
tbe  latter  an  officer  who  Is  alleged  to  have 
attached  and  levied  upon  It  In  behalf  of  Ma- 
son, from  selling  said  property  on  execution. 

The  facts  relevant  to  tbe  claims  of  tbe 
respective  parties  are  these: 

On  the  21st  of  April,  1010,  this  property, 
consisting  of  a  piano,  paintings,  rugs,  etc.,  in 
all  some  100  articles  of  household  furniture, 
was  owned  by  one  De  Ford,  who  on  that  day 
undertook  to  mortgage  It  to  the  plaintiff  to 
secure  payment  of  his  note  to  the  plaintiff 
for  $500.  The  mortgage,  called  "Exhibit  A," 
enumerate  the  articles  of  furniture,  but  does 
not  describe  them  as  household  furniture, 
nor  does  the  court  find  that  they  were  used 
by  the  owner  In  housekeeping,  nor  does  tbe 
mortgage  state  the  location  or  who  was  In 
possession  of  tbe  property,  nor  the  residence 
of  tbe  mortgagee.  The  mortgage  was  not 
recorded  until  November  29,  1910.  Some 
time  prior  to  November  26,  1910,  De  Ford 
leased  the  apartments  In  which  said  furni- 
ture was  situated,  as  furnished  apartments, 
to  William  Yonder  Brake  and  Louis  Jordan. 
When  the  term  of  the  lease  commenced  and 
ended  does  not  appear.  On  November  26, 
1910,  and  while  Yonder  Brake  and  Jordan 
were  still  in  iMSsessIon  of  said  furniture  in 
said  apartments,  the  defendant  commenced 
an  action  against  De  Ford  for  $1,100  daui- 
ages  and  garnisheed  said  tenants.  Yonder 
Brake  and  Jordan,  the  process  being  served 
by  the  defendant  Brown,  who,  as  well  as 
the  other  defendant  Mason,  knew  at  the  time 
of  the  service  of  the  copies  that  the  furniture 
belonged  to  De  Ford.  At  the  time  of  the 
service  of  copies,  the  officer.  Brown,  made  no 
demand  for  the  delivery  of  said  furniture, 
nor  any  attempt  to  take  possession  of  It. 
The  trial  court  states  In  Its  finding  that  at 
the  time  of  the  service  of  the  garnishee  pro- 
cess tbe  furniture  "was  so  situated  that  it 
could  have  been  attached  by  said  officer, 
and  that  he  could  have  taken  the  same  Into 
his  possession,"  and  states  among  Its  conclu- 
sions that  the  property  was  not  then  con- 
cealed so  that  It  could  not  be  found  or  attach- 
ed, but  was  exposed  so  that  It  could  have 
been  attached,  and  that,  therefore,  no  valid 
attachment  was  made  by  the  officer  by  the 
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foreign  attachment  process.  On  tbe  27tli 
ot  December,  1910,  Mason  obtained  Judgment 
in  said  action  against  De  Ford  for  $1,054, 
and  on  February  10,  1911,  Brown  gave  notice 
that  he  would  sell  the  property  by  virtue  of 
the  execution  issued  upon  such  judgment 
He  was  restrained  from  doing  so  by  a  tem- 
porary injunction,  which  by  the  judgment  in 
this  action  was  made  permanent  Neither 
De  Ford  nor  the  lessees.  Yonder  Brake  and 
Jordan,  appear  to  object  to  the  sale  of  the 
property  on  execution.  To  enable  the  plain- 
tiff to  successfully  do  so,  the  law  required 
him  to  prove  a  title  valid  as  against  Mason 
on  February  10,  1911,  when  Brown  attempted 
to  sell  the  property  on  execution.  This  he 
endeavored  to  do  by  proving  that  Exhibit 
A  was  executed  upon  a  good  consideration 
on  the  21st  April,  1910,  and  was  recorded 
November  29,  1910,  and  before  Brown  took 
the  property  upon  the  execution. 

It  Is  not  disputed  that  De  Ford  retained 
possession  of  the  personal  property  at  the 
time  he  attempted  to  mortgage  it  to  the 
plaintiff,  and  that  the  plaintiff  has  never 
since  taken  possession  of  it.  The  plaintiff, 
therefore,  acquired  only  such  title  under  his 
mortgage  as  is  made  valid  by  our  statutes 
when  personal  property  is  mortgaged  with- 
out delivery  of  possession.  Gen.  St.  1902, 
S  4132,  provides,  among  other  things,  that: 
"When  any  dwelling  house,  together  with 
the  household  furniture  belonging  to  Its  own- 
er and  used  by  him  in  housekeeping  »  •  * 
or  any  of  the  personal  property  above  men- 
tioned without  the  real  estate  in  which  it  is 
situated  or  used,  shall  be  mortgaged  by  a 
deed  containing  •  •  •  a  particular  de- 
scription of  such  personal  property,  executed, 
acknowledged,  and  recorded  as  mortgages  of 
land,  the  retention  by  the  mortgagor  of  the 
possession  of  such  personal  property  shall 
not  impair  the  title  of  the  mortgage."  Re- 
specting the  validity  of  the  mortgage,  the  de- 
fendants make  two  claims:  First.  That  the 
mortgage  Is  Invalid  because  It  fails  to  prop- 
erly describe  either  the  parties  to  the  mort- 
gage or  the  property  sought  to  be  mortgaged, 
Inasmuch  as  it  does  not  state  tbe  mortgagee's 
place  of  residence,  nor  the  house,  town,  or 
state  in  which  the  property  is  situated,  nor 
that  it  was  in  a  dwelling  house,  or  in  any 
house,  nor  that  it  was  used  or  was  Intended 
to  be  used  by  the  mortgagor  In  housekeep- 
ing, and  because  it  has  not  been  found  that 
it  was  ever  used  by  the  mortgagor  in  house- 
keeping. Second.  That  the  mortgage  was 
invalid  as  against  these  defendants  because 
it  was  not  recorded  until  November  29,  1910, 
nor  until  after  the  defendants  had  on  the 
26th  of  said  November  attached  the  proper- 
ty by  the  foreign  attachment  process. 

[1]  As  the  questions  made  by  the  first  of 
these  claims  are  neither  properly  presented 
by  the  reasons  of  appeal,  nor  appear  to  have 
been  raised  in  the  trial  court  we  do  not  dis- 
cuss them. 

[2]  The  second  claim  was  decided  by  the 


trial  court  adversely  to  the  defendants  upon 
the  ground  that  no  valid  attachment  was 
made  by  the  officer  by  the  service  of  tbe  gar- 
nishee process  on  the  26th  of  NoTember  for 
the  reason,  as  given  by  the  court  that  the 
furniture  sought  to  be  attached  was  not 
concealed,  but  was  accessible  to  the  officer 
for  attachment  in  the  ordinary  manner  by 
seizure  and  removal.  That  the  property 
was  not  concealed,  but  was  open  to  attach- 
ment and  could  have  been  taken  and  re- 
moved by  the  officer,  and  that  therefore,  it 
could  not  have  been  reached  by  the  foreign 
attachment  process,  were  evidently  conclu- 
sions of  the  trial  court  drawn  from  certain 
undisputed  facts  stated  In  the  finding,  and 
based  upon  its  Interpretation  of  oar  statute 
regarding  foreign  attachment 

The  facts  regarding  the  sitnatton  of  tbe 
furniture  at  the  time  of  the  service  of  the 
foreign  attachment  process,  and  from  which 
the  Inference  was  drawn  that  it  was  not 
concealed  but  was  open  to  attachment  are 
these:  The  furniture  came  into  the  posses- 
sion of  the  garnishees  by  virtue  of  a  lease 
from  De  Ford.  Whether  the  lease  bad  ex- 
pired at  the  time  of  the  service  upon  the 
garalshees  Is  not  expressly  found.  Tbe  prop- 
erty was  in  apartments  of  which  the  gar- 
nishees were  in  possession,  and  constituted 
the  furniture  thereof.  The  defendants  knew 
that  the  furniture  was  in  said  apartments 
and  that  it  belonged  to  De  Ford.  No  de- 
mand was  made  by  the  officer  for  tbe  deliv- 
ery of  the  furniture.  It  is  not  found,  and 
apparently  it  was  not  the  case,  that  tbe  gar- 
nishees offered  to  deliver  the  furniture  to 
the  officer  at  the  time  of  the  service  of  the 
foreign  attachment  process.  What  aver- 
ments respecting  the  garnishees  were  con- 
tained in  the  writ  of  foreign  attachment 
other  than  that  they  were  therein  described 
as  the  agents,  trustees,  and  debtors  of  De 
Ford,  does  not  appear. 

Section  880  of  the  General  Statutes  pro- 
vides that  "when  the  effects  of  the  defend- 
ant in  any  civil  action  •  •  •  are  con- 
cealed In  the  hands  of  his  agent  or  trustee 
so  that  they  cannot  be  found  or  attached,  or 
where  a  debt  Is  due  from  any  person  to  the 
defendant  •  •  •  the  plaintiff  may  in- 
sert in  his  writ  a  direction  to  the  officer  to 
leave  a  true  and  attested  copy  thereof  and 
of  the  accompanying  complaint  •  •  •  with 
such  agent,  trustee,  or  debtor  of  the  defend- 
ant or  •  *  *  at  the  usual  place  of  abode 
of  such  garnishee;  and  from  the  time  of 
leaving  such  copy  all  the  effects  of  the  de- 
fendant in  the  hands  of  such  garnishee  and 
any  debt  due  from  any  such  garnishee  to 
the  defendant  •  *  •  shall  be  secured  In 
the  hands  of  such  garnishee  to  pay  such 
judgment  as  the  plaintiff  may  recover."  If 
we  are  to  assume  that  at  the  time  of  the  serv- 
ice of  the  foreign  attachment  process  the 
lease  to  Vonder  Brake  and  Jordan  had  not 
expired,  and  that  they  still  held  the  furni- 
ture as  lessees,  the  officer  could  not  lawfully 
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bave  taken  possession  of  It  and  remoTed  it, 
even  1(  It  was  exposed  to  view.  The  ten- 
ants, as  lessees,  would  In  that  case  have  had 
a  property  right  In  the  furniture  which 
these  defendants  could  not  have  deprived 
them  of.  In  the  absence  of  frand  upon  the 
part  of  De  Ford,  the  present  defendants  had 
no  greater  right  to  take  the  property  than 
De  Ford  Iiad.  Had  the  officer  attempted  to 
attach  it  by  seizure  and  removal,  the  ten- 
ants could  have  at  once  replevied  it  No 
question  seems  to  be  made  but  that  a  lessee 
holding,  as  such,  possession  of  the  personal 
propeity  of  his  lessors,  may  properly  be  gar- 
nlsheed,  provided  hJs  rights  are  not  preju- 
diced thereby.  It  is  the  policy  of  our  law 
"that  all  the  property  of  a  debtor  not  ex- 
empt by  law  from  execution  shonld  be  sub- 
ject to  the  demands  of  Ills  creditors,  and 
that  every  facility  consistent  with  the  rea- 
sonable immunities  of  debtors  shonld  be  af- 
forded to  subject  such  property  to  legal  pro- 
cess." Gager  v.  Watson,  11  Conn.  168,  171. 
Our  statute  of  foreign  attachment  was  orig- 
inally passed  in  May,  1726.  Statnte  Laws  of 
Connecticut  1808,  p.  61.  It  did  not  then  con- 
tain the  word  "concealed,"  but  provided  for 
an  attachment  by  garnishment  when  '^o 
lands,  goods,  or  effects  of  any  absent  or  ab- 
sconding debtor,  in  the  Iiands  of  his  attor- 
ney, factor,  agent,  or  trustee,  shall  be  ex- 
posed to  view  or  can  be  found  or  came  at 
so  as  to  be  attached."  The  language  of  the 
original  act  and  its  preamble  show  that  the 
attachment  by  garnishment  was  to  prevent 
fraud  by  the  "Ill-minded,  absconding  debt- 
ors," and  the  words  "concealed  In  the  hands 
of  his  attorney,  agent,"  etc.,  which  appeared 
first  in  the  act  of  1821  (Rev.  Pub.  St.  p. 
237),  in  so  far  as  they  refer  to  an  actual 
attempt  to  hide  the  property  from  attach- 
ment, appear  to  refer  to  a  fraudulent  at- 
tempt by  the  debtor  who  was  supposed  to 
have  absconded.  Culver  v.  Hall,  20  Conn. 
409,  415.  But  attachment  by  factorizing  pro- 
cess, as  it  is  now  generally  called,  has  long 
since  ceased  to  be  merely  a  remedy  for  the 
prevention  of  fraudulent  conveyances,  or  of 
fraud  by  absconding  debtors.  The  statute 
should  be  liberally  construed;  and  parts  of 
its  language  more  especially  adapted  to  Its 
eaiiler  purposes  may  properly  be  regarded  as 
inapplicable  to  some  of  its  present  objects. 
In  Treadway  v.  Andrews,  20  Conn.  384, 
392,  this  court,  in  speaking  of  our  foreign 
attachment  statute,  said:  "The  provisions  of 
the  statute  having  been  found  highly  bene- 
ficial in  their  operation,  they  have  been 
greatly  extended  by  recent  statutes,  and  yet 
the  same  simplicity  in  form  has  generally 
been  retained  in  practice,"  and  that  the 
statnte  had  always  received  a  liberal  con- 
struction. In  Starr  v.  Carrlngton,  8  Conn. 
283,  Chief  Justice  Hosmer,  speaking  for  the 
court,  said:  "I  consider  the  law  of  foreign 
attachment  as  of  great  utility,  and  I  would 
give  it  a  liberal  construction  to  effectuate 
Its  object.     I  should  regret  extremely  the 


adoption  of  prindples  whicb  wooM  nanow 
the  advantages  of  that  act" 

The  words  of  onr  present  statute,  "con- 
cealed in  the  hands  of  his  agent  or  trustee 
80  that  they  cannot  be  found  or  attached," 
do  not  mean  that  personal  property  can  only 
be  reached  by  foreign  attachment  when  It  is 
hidden  from  sight  by  the  agent  or  trustee, 
so  tliat  it  cannot  be  found,  and  only  when  it 
is  impossible  for  the  officer  serving  the  pro- 
cess to  take  the  property  and  remove  it  It 
was  held  in  IVeadway  y.  Andrews,  supra, 
that  the  scire  facias  in  a  process  of  foreign 
attachment  need  not  allege  that  the  property 
in  the  hands  of  the  garnishee  could  not  be 
found  to  be  attached  in  the  original  action; 
and,  further.  In  that  case  (page  393  of  20 
C!onn.),  it  was  held  that  because  the  gar- 
nishee claimed  to  be  the  owner  of  the  prop- 
erty sought  to  be  attached  It  could  be  reach- 
ed by  foreign  attachment  process  although 
accessible  to  the  officer. 

[3]  What  rights  the  garnishees  in  the  pres- 
ent case  claimed  in  the  furniture  at  the  time 
of  the'  garnishment  does  not  very  clearly 
appear.  As  we  understand  the  finding,  they 
were  not  at  home  when  the  copies  were  left 
in  service.  They  were  evidently  holding  the 
property  either  under  a  lease  or  after  the 
expiration  of  a  lease  from  De  Ford.  The 
property  was  in  their  actual  possession.  It 
was  in  their  dwelling  house,  and  was  then  in 
use  by  them  as  household  furniture.  They 
did  not  offer  to  surrender  it  to  the  officer, 
nor  give  permission  to  the  officer  to  enter 
their  dwelling  house  to  take  it.  The  statute 
did  not  require  the  officer  to  demand  that 
it  be  delivered  up  for  attachment  Whether' 
the  property  could  have  been  secured  by  for- 
^gn  attactiment  process  if  the  garnishees 
Iiad  offered  to  surrender  it  to  the  officer,  and 
there  had  been  no  obstacle  whatever  to  an 
attachmoit  by  seizure  and  removal,  it  is 
unnecessary  to  decide.  In  Treadway  v.  An- 
drews, supra,  the  charge  of  the  trial  court 
that  the  goods  were  liable  to  the  process  of 
foreign  attacluuent  if  they  were  so  situated 
that  an  officer  would  not  be  bound  to  take 
them  witlu>ut  indemnity  from  the  attaching 
creditor  was  sustained.  The  facts  before  us 
show  that  there  was  sufficient  embarrass- 
ment to  the  attachment  by  the  ordinary  writ 
to  meet  the  conditions  covered  by  the  word 
"concealed,"  and  to  render  the  attachment  of 
November  26th  by  foreign  attachment  valid. 
Treadway  v.  Andrews,  snpra;  Swett  v. 
Brown,  6  Pidc.  (Mass.)  180;  Burlingame  ▼. 
Bell,  16  Mass.  318. 

The  record  Justifies  us  In  assuming  that  on 
February  10,  1911,  the  garnishees  delivered 
the  goods  In  question  to  the  officer.  Brown, 
upon  demand  made  by  him  upon  the  execu- 
tion issued  in  the  foreign  attachment  suit, 
and  that  he  so  held  them  at  the  time  the 
defendants  were  enjoined  in  this  action. 
That  such  were  the  facts  was  averred  in 
paragraphs  &  and  8  of  defendants'  amended 
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answer,  which  npon  the  plaintiff's  motion 
were  expunged  by  the  court  aa  Irrelevant 
and  immaterial. 

[4]  As  the  defendants'  answer  which  was 
demurred  to  was  afterwards  amended,  and 
the  facts  found  -upon  the  plaintiff's  denial 
of  its  averments,  a  consideration  of  those 
reasons  of  appeal  based  upon  the  sustaining 
of  the  demurrer  to  the  first  answer  becomes 
unnecessary. 

There  Is  error  and  the  Judgment  is  re- 
versed, and  the  case  remanded,  with  direc- 
tion to  render  a  Judgment  dissolving  the 
injunction.     The  other  Judges  concurred. 


DEJLINKS  T.  NEW  YORK,  N.  H.  &  B.  H.  CO. 

et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 

Dec.  19.  1911.) 

1.  Apfeai.  and  E>BiiOB  (S  1010*)— Review— 

FiNDINOB— SCFFICIENCT  OF  EVIDESCE. 

In  an  action  by  a  motorman  for  injuries 
received  in  a  collision,  a  finding  that  just  be- 
fore the  collision  the  air  brakes  failed  to  viork 
by  reason  of  some  defect  or  injury  to  some  of 
the  parts  which  were  wrecked  by  the  collision 
held  to  have  such  support  in  the  testimony  that 
it  could  not  be  reversed  on  appeal. 

[Ed.  Note. — FPr  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  {{  3979-3982;    Dec.  Dig.  § 

2.  Master  and  Servant  ({  281*)— Action  fob 
Injuries— Sufficiency  of  Evidence— Con - 

TRIBnXOBT  NEOUOENCE. 

Evidence  in  an  action  by  a  motorman  to 
recover  damages  for  personal  injuries,  received 
in  a  collision  between  his  car  and  another,  held 
not  to  show  that  plaintiff  was  negligent  in  at- 
tempting to  ase  a  hand  brake  to  stop  his  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  987-996;  Dec.  Dig.  i 
281.*] 

3.  Master  and  Servant  ({  127*)— Applianc- 
es FOR  Working- Brake  on  Street  Car. 

Where  a  street  railroad  company  had  an 
independent  system  of  inspection  for  its  cars 
and  appliances,  and  it  was  not  the  duty  of  a 
motorman  to  inspect  a  hand  brake  designed  for 
use  in  emergencies,  the  defendant  was  bound  to 
use  reasonable  care  to  keep  the  hand  brake  in 
proper  repair  and  reasonably  suitable  for  the 
use  to  which  it  would  be  put. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  252 ;   Dec.  Dig.  g  127.*] 

4.  Master  and  Servant  (§  124*)— Applianc- 
es FOR  Work- Inspection  of  Hand  Brake 
ON  Street  Cab. 

Where  a  street  car  company  had  the  duty 
of  providing  and  maintaining  a  hand  brake  suit- 
able and  reasonably  safe  for  the  work  to  which 
it  would  be  put,  such  duty  required  an  inspec- 
tion and  reasonable  care  by  the  company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  235-242;  Dec.  Dig.  | 
124.*] 

5.  Master  and  Servant  (|  246*)- Contribu- 
TORT  Negligence  — EufRGENCT  — Attempt 
TO  Avoid  Collision  of  Street  Cars. 

The  motorman  of  a  street  car  which  was 
running  about  15  miles  an  hour  on  a  downgrade, 
and  increasing  its  speed,  found  that  he  was  un- 
able to  stop  by  means  of  the  air  brake  or  band 
brakes,  and  while  within  175  feet  of  the  car 
ahead  and  after  having  gradually  applied  the 


power  to  reverse,  turned  on  the  full  power  » 
that  the  circuit  breaker  blew  out,  and  again  ir- 
plied  the  power,  but  was  unable  to  stop  the  car. 
whereupon  it  struck  the  car  ahead.  Ueld.  xi&i 
plaintiff's  act  in  putting  on  full  power  on  sii<i- 
denly  seeing  his  danger,  though  it  mi|;bt  bar* 
been  a  mistake,  was  not  contributory  negligeni.» 
which  would  defeat  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  |{  780-794;    Dec.   Dig.  i 

6.  Master  and  Servant  (8  247*) — Coivtribu- 
Toay  Negligence— DisoBEDiENCK  or  Rules. 

A  motorman's  disobedience  of  a  rule  as  t.> 
the  use  of  reverse  power  not  shown  to  have  hzd 
any  proximate  connection  with  his  injuries 
would  not  defeat  his  ri^t  to  a  recovery  in  an 
action  for  injuries. 

[Eld.  Note. — For  other  cases,  see  Master  sod 
Servant,  Cent.  Wg.  S  799 ;   Dec.  Dig.  i  247.*] 

7.  Master  and  Servant  ({  276*)— Acttox  fob 
Injuries— SuFFiciENCr  of  Etidencc — De- 
FEcnvE  Appliances. 

Evidence  in  an  action  by  a  motorman  for 
personal  injuries  sustained  in  a  collision  held  to 
sustain  a  finding  that  the  proximate  cause  of 
the  plaintifTs  injuries  was  defendant's  neglj- 
gence  in  not  furnishing  a  hand  brake  in  a  condi- 
tion suitable  for  use  in  a  case  of  emergency. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  959;  Dec  Dig.  |  27&*] 

Appeal  from  Superior  Court,  New  Ilaven 
County ;   Howard  J.  Curtis,  Judge. 

Action  by  Charles  J.  Delinks  against  the 
New  Tork,  New  Haven  tc  Hartford  Railroad 
Company  and  anotlier.  Judgment  for  plain- 
tiff, and  defendants  appeal.  No  error. 

J.  F.  Berry,  for  appellants.  Nathaniel  R. 
Bronaon  and  Lawrence  G.  Lewis,   for  ap- 

I)ellee. 

RORABACK,  J.  The  record  shows  that 
the  plaintiff  who  lived  In  Union  City,  on  July 
3, 1910,  had  been  in  the  employ  of  the  defend- 
ants for  about  one  year  as  a  motorman  in 
the  vicinity  of  Waterbury.  His  regular  run 
at  this  time  was  on  the  Derby  Connection. 
The  plaintiff  before  his  employment  by  the 
defendant  had  operated  trolley  cars  In  the 
capacity  of  motorman  In  Providence.  At 
about  2  o'doctc  in  the  afternoon  upon  the 
date  above  mentioned,  the  plaintiff  was  di- 
rected to  run  a  car  making  an  extra  trip 
from  the  center  of  Waterbury  (Exctianse 
place)  to  Lake  Quassapaug,  and  to  follow  the 
regular  car.  The  car  which  he  was  given 
was  No.  104,  a  double  truck,  eight  wheel, 
closed  car,  equipped  with  Christensen  air 
brakes  and  hand  brake,  and  equipped  electri- 
cally with  a  O.  E.  No.  800  controller,  with  nine 
notches  on  the  same,  so  that  the  power  ban- 
die  could  be  shifted  from  the  "OS"  position 
to  the  full  power,  which  Involved  placing  the 
handle  around  to  the  ninth  notch.  The  car 
also  had  an  overhead  switch,  or  drcnlt  break- 
er, so  called,  which  was  located  at  either  end 
of  the  car  and  Just  above  the  motorman's 
head,  as  he  stood  In  position  for  running  the 
car.  This  closed  car  was  not  used  In  the 
summer  except  In  emergencies,  and  had  l>een 
standing  outdoors  In  the  weather  for  some 
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time,  and  its  hand  brakes  under  tbe  platform 
had  not  been  Inspected  and  olied,  and  were 
badly  rusted  and  clogged  up  by  rust,  sand, 
and  dirt  on  the  day  of  the  accident.  The  car 
was  taken  by  Delinks  at  West  Main  street 
and  proceeded  to  Exchange  place,  at  which 
point  he  started  out  behind  the  regular  car 
for  iLake  Quassapaug  with  a  few  passen- 
gers. Upon  arriving  at  Lake  Quassapaug  he 
started  to  follow  the  regular  car  back  toward 
Waterbury  with  no  passengers  upon  his  car. 
From  a  point  about  1,100  feet  west  of  tbe 
Middlebury  Station  to  the  station  there  is  a 
drop  of  about  60  feet  As  the  plaintiff  ap- 
proached a  point  600  or  700  feet  west  of  the 
station  on  this  downgrade,  he  applied  the  air 
brake  for  the  purpose  of  decreasing  the  speed 
of  tbe  car  and  keeping  it  under  control  as  be 
approached  the  station.  He  opened  the  air 
brake  valve  gradually  In  the  usual  manner, 
but  the  air  brake,  for  some  unknown  reason 
■which  could  not  later  be  discovered,  owing  to 
the  partial  destruction  of  the  apparatus  as  a 
result  of  the  collision,  as  hereinafter  set 
forth,  failed  to  perform  Its  function  and  to 
decrease  the  speed  of  the  car.  He  turned  the 
air  brake  off  and  on  again  with  the  same  re- 
sult. He  thereuiwn  directed  his  attention  to 
the  hand  brake,  but  it  was  rusty  and  clogged 
lip,  as  hereinbefore  described,  and  although 
exerting  his  utmost  strength  he  was  unable 
to  move  tbe  handle  so  as  to  apply  the  brake. 
At  a  point  where  he  applied  the  air  brake  the 
car  was  running  about  15  miles  an  hour 
downgrade,  and  rapidly  Increasing  its  speed. 
When  he  was  about  150  or  173  feet  from 
the  station  he  found  be  was  unable  to  use 
tbe  hand  brake  and  therefore  threw  the 
reverse  switch  and  turned  on  the  power 
and  the  circuit  breaker  blew  out.  He  shut 
oCf  the  power,  threw  the  overhead  or  circuit 
breaker  on,  and  again  applied  the  power,  but 
be  was  unable  to  stop  the  car,  and  thereupon 
it  dashed  into  the  regular  car  then  standing 
nt  tbe  station.  Wben  within  about  1,000 
feet  of  the  station  the  plaintiff  looked  at  the 
Indicator  on  the  air  gauge,  which  showed  the 
normal  pressure  of  60  to  70  pounds  in  the 
reservoir.  Both  tbe  automatic  air  pump, 
which  pumped  the  air  Into  the  reservoir,  and 
tbe  air  brakes  worked  the  entire  trip  up  to 
this  point,  and  there  was  uothliss  then  to  in- 
dicate to  the  plaintiff  tliat  they  were  not  in 
good  condition.  This  gauge  indicated  that 
there  was  at  that  moment  between  60  ahd  70 
pounds  of  air  in  the  reservoir,  which  was 
the  normal  and  usual  condition  wben  the  res- 
ervoir was  full.  Whenever  the  air  pressure 
gives  out  sufficiently  to  prevent  Its  use  In 
stopping  the  car,  this  failure  will  always  be 
shown  at  once  In  tbe  air  gauge.  The  hand 
brake  had  become  stiff  by  reason  of  failure  to 
oil,  and  permitting  its  parts  to  rust,  and  dirt 
and  sand  to  accumulate,  and  was  practically 
unworkable.  If  tbe  hand  brake  had  been  In 
good  working  condition  the  plaintiff  would 
have  been  able  by  its  use  to  have  brought  the 


car  to  a  stop  within  a  distance  of  200  feet 
and  avoided  the  collision.  The  defendants 
had  negligently  failed  to  Inspect  the  hand 
brakes  and  correct  their  unsafe  condition. 
It  was  not  the  duty  of  the  motorman  to 
Inspect  or  try  the  hand  brakes  before  us- 
ing them  to  stop  the  car,  and  there  was  no 
negligence  on  bis  part  In  not  discovering 
their  defective  condition,  wlilch  could  not  be 
seen  from  the  platf»rm,  but  only  from  be- 
neath. Tbe  approximate  cause  of  the  injury 
was  tbe  negligence  on  the  part  of  tbe  de- 
fendants in  failing  to  inspect  tbe  band 
brakes,  and  In  permitting  them  to  become 
stiff  and  rusty,  and  unable  to  be  used,  and 
the  defendants  were  negligent  in  not  provid- 
ing a  hand  brake  on  this  car  in  a  condition 
suitable  to  be  used  on  this  trip  in  a  case  of 
emergency,  such  as  confronted  the  plaintiff 
on  this  occasion. 

As  the  plaintiff  proceeded  toward  Middle- 
bury  Station  from  Lake  Quassapaug  he  knew 
that  there  was  a  regular  car  ahead,  and 
that  be  was  following  on  an  extra  car, 
and  be  knew  that  it  was  bis  duty  to  stop  at 
Middlebury  Station.  When  be  crossed  tbe 
Southbury  road  he  blew  his  whistle  for  the 
Middlebury  Station.  He  was  reasonably 
familiar  with  the  route,  knew  the  grade  at 
tbe  Middlebury  Station,  and  expected  to 
stop  at  this  place.  After  leaving  Waterbury 
be  had  had  no  occasion  to  use  the  hand 
brake  at  any  time  until  Just  before  the  ac- 
cident as  herein  stated.  Air  brakes  of  this 
construction  are  subject  to  occasional,  though 
rare,  trouble  and  difficulty,  and  it  is  possible 
for  some  part  of  the  apparatus  and  appli- 
ance in  connection  with  said  air  brake  sys- 
tem to  suddenly  fail,  thereby  rendering  use- 
less the  brake  as  an  appliance  for  decreas- 
ing speed.  These  air  brakes  were  of  an 
approved  type  used  by  almost  all  tbe  rail- 
roads in  New  England  and  by  other  rail- 
roads in  this  country  and  abroad,  and  were 
the  most  reliable  brake  known  to  modem 
railroad  science. 

Tbe  hand  brake  is  used  as  an  emergency 
and  auxiliary  brake,  and  its  purpose  is  for 
use  in  case  of  trouble  with  tbe  air  brake. 
If  the  air  brake  had  been  workable  at  the 
point  of  application,  the  car,  traveling  at 
tbe  rate  of  speed  at  which  It  was  then  pro- 
ceeding, could  have  been  stopped  within  a 
distance  of  200  feet.  In  applying  the  re- 
verse the  brakes  were  not  set.  The  plaintiff 
shut  off  the  power,  threw  the  reverse  switch, 
applied  the  power,  and,  the  car  not  being 
checked,  turned  the  power  on  to  the  ninth 
notch,  and  then  the  overhead  blew  out, 
whereupon  he  threw  on  the  overhead  switch 
and  then  applied  the  power  again.  The 
first  application  of  power  was  gradual — tliat 
is,  tbe  controller  handle  being  swung  from 
notch  to  notch — and  that  tbe  full  nine  notch- 
es were  given  because  tbe  car  was  not  check- 
ed by  less  power.  There  was  no  negligence 
on  the  part  of  the  plaintiff  in  applying  the 
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pover  nine  notches  at  tbe  time  and  In  the 
way  he  did  apply  it  The  car  Iiad  acquired 
at  that  time  such  a  momentum  that  tbe 
reverse  failed  to  hold  it  as  It  was  pot  on, 
and  it  would  not  have  held  the  car  and 
avoided  the  collision,  substantially  as  it  oc- 
curred, if  the  power  had  been  first  applied  to 
tbe  extent  of  two  notdies  only  and  held 
there. 

Tbe  defendants  have  Bursued  the  course  of 
procedure  permitted  by  section  797  of  the 
General  Statutes,  whicb  in  part  provides 
that  tbe  appellant  may  have  tbe  entire  evi- 
dence certified,  and  that  if  it  shall  appear 
from  an  examination  of  tbe  record  that  tbe 
finding  of  tbe  Judge  does  not  properly  pre- 
sent tbe  facts  and  rulings  it  shall  correct 
Bucb  facts  and  rulings. 

[1]  It  is  found  that  just  before  the  col- 
lision the  air  brakes  failed  to  work  by  rea- 
son of  some  defect  or  injury  to  some  of  tbe 
parts  which  were  wrecked  by  tbe  collision. 
The  defendants  attack  this  oondnslon  as  un- 
warranted by  tbe  evidence,  illogical,  and 
contrary  to  scientiflc  principles.  It  is  also 
claimed  tliat  portions  of  tbe  finding  should 
be  corrected  so  as  to  read  that  "tbe  air 
brakes  were  in  perfect  condition  at  that 
time."  It  is  true  that  tbe  principal  evidence 
relied  upon  to  sustain  tbe  plaintUTs  con- 
tention upon  this  point  is  that  of  tbe  plain- 
titt,  an  Interested  witness.  But  it  is  also 
shown  in  tbe  testimony  that  this  air  brake 
was  out  of  repair  and  needed  attention  only 
a  few  days  before  the  accident.  It  further 
appears  that  this  car  was  a  closed  one,  but 
little  used  in  tbe  summer  time,  and  it  is  not 
shown  that  it  bad  been  used  between  tbe 
date  of  its  r^)air  and  the  time  of  the  acci- 
dent It  appears  in  tbe  testimony  that  it 
ib  possible  that  some  part  of  tbe  apparatus 
and  appliances  used  in  connection  with  tbe 
air  brake  system  may  suddenly  fail,  thereby 
rendering  the  brake  useless. 

The  defendants  insist  with  a  semblance  of 
plausibility  that,  by  reason  of  tbe  construc- 
tion of  tbe  air  brake  and  its  operation  upon 
the  day  in  question,  it  necessarily  follows 
that  it  was  in  proper  condition  when  the 
plaintiff  had  testified  that  it  failed  to  work. 
This  theory  is  weakened  by  the  fact  that 
no  satisfactory  inspection  of  tbe  car  could 
be  made  after  the  accident  It  is  not  impos- 
sible that  tbe  Hbrake  failed  to  work  as  tbe 
plaintiff  has  stated.  The  question  presented 
is  one  of  fact  for  the  trial  court  and  there 
is  testimony  to  support  its  finding.  It  can- 
not be  said  that  it  appears  from  the  record 
that  tbe  finding  upon  this  branch  of  tbe  case 
is  so  plainly  against  tbe  weight  and  prepon- 
derance of  the  evidence  that  it  can  be  held 
that  the  superior  court  could  not  have  rea- 
sonably arrived  at  tbe  conclusion  complained 
of. 

[2]  Nothing  appears  In  tbe  case  to  Justify 
the  defendants'  contention  that  tbe  plaintiff 
was  negligent  in  attempting  to  use  tbe  band 


brake.  It  appears  that  tbe  band  brake  is 
used  as  an  auxiliary  and  that  its  purpose  ii 
for  use  in  case  of  trouble  wltb  tbe  air  bratie. 
Tbe  evidence  and  finding  show  tluit  whet 
the  plaintiff  attempted  to  use  the  band  brake 
after  tbe  air  brake  refused  to  work  the  car 
was  several  hundred  feet  from  tbe  ptriat 
where  the  accident  occurred.  If  tbe  iiaiid 
brake  bad  been  in  good  working  condition  at 
the  latter  point  the  plaintiff  would  have  bea 
able  to  stop  tbe  car  within  a  distance  of 
200  feet  and  avoided  the  coUislon.  It  is  of 
no  importance  that  tbe  quickest  way  to  stop 
the  car  was  by  tbe  use  of  tbe  reverse.  One 
of  tbe  rules  furnished  the  plaintiff  toe  Us 
guidance  instructed  him  never  to  use  Ute 
reverse  except  when  necessary  to  avoid  as 
accident  There  was  no  apparent  emergen)? 
until  after  the  plaintiff  realized  that  be  was 
unable  to  decrease  the  Bi)eed  of  tbe  car  b; 
tbe  use  of  either  one  of  tbe  brakes. 

It  has  been  found  that  tbe  plaintiff's  in- 
juries were  caused  by  the  negligence  of  the 
defendants  in  falling  to  furnish  a  suitable 
band  brake.  This  defect  in  tbe  band  brake 
was  under  tbe  platform,  and  when  this 
car  was  taken  by  tbe  plaintiff  no  opportu- 
nity or  occasion  had  been  given  him  to  knoir 
of  its  condition. 

[3]  Tbe  defendant  companies  bad  an  in- 
dependent system  of  inspection  for  its  cars 
and  their  appliances.  This  hand  brake  was 
a  mechanical  apparatus  to  assist  the  plain- 
tiff and  bis  fellow  motormen  in  tbe  work  in 
which  they  were  engaged.  Delinks  was  a 
motorman,  and  it  was  not  bis  duty  to  inspect 
the  band  brake,  the  defective  condition  of 
which  the  court  has  found  caused  bis  injuries. 
He  had  a  right  to  expect  that  a  proper  in- 
spection had  been  made,  and  that  tbis  instra- 
mentallty  was  in  a  proper  condition  to  per- 
form the  work  he  bad  been  instructed  to 
perform.  Under  these  conditions  it  was  tbe 
duty  of  tbe  defendants  to  use  reasonable 
care  to  provide  a  hand  brake  which  would 
be  suitable  and  reasonably  safe  for  the 
work  to  which  it  would  be  put  This  duty 
was  a  continuing  one  and  included  that  of 
maintenance. 

[4]  The  duty  of  maintenance  necessarily 
involved  that  of  reasonable  care  and  inspec- 
tion by  the  def^idant  companies.  Rind- 
cottl  V.  O'Brien  Contracting  Co,  77  Conn. 
617,  and  cases  cited  upon  page  620v  60  AtL 
115,  116  (69  L.  R.  A.  936). 

[I]  The  defendants  charge  that  there  was 
error  in  tbe  finding  of  the  court  below  that 
there  was  no  negligence  upon  tbe  i>art  of 
tbe  plaintiff  in  ai^lying  the  power  to  re- 
verse the  car  to  nine  notches  at  tbe  time 
and  in  the  manner  in  wltlch  be  did.  The 
rule  under  which  it  is  claimed  tliat  tbe  plain- 
tiff should  have  reversed  tbe  car  was  u 
foUows:  "Never  reverse  a  car  while  it  is 
moving  except  when  necessary  to  avoid  an 
accident  Never  reverse  with  tbe  brakes  set. 
but  shut  off  power,  throw  the  reverse  swiccli. 
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release  brakes  and  apply  power  one  or  two 
notches."  In  determining  whether  an  em- 
plojjre  has  recklessly  ezi)osed  himself  to  per- 
il, or  failed  to  exercise  the  care  for  his  per- 
sonal safety  that  might  reasonably  be  ex- 
pected.  regard  must  always  be  had  to  the 
exigencies  of  his  position;  indeed,  to  all  the 
circumstances  of  the  particular  occasion. 
Stedman  t.  O'NeU,  82  Conn.  199,  206,  72  Aa 
028,  22  L.  R.  A.  (N.  S.)  1229.  When  the 
plalntur  ascertained  that  he  was  unable  to 
stop  the  car  with  either  one  of  the  brakes 
be  was  within  about  ITS  feet  of  the  car  on 
the  track  in  front  of  him.  His  car  was 
tben  running  about  15  miles  an  hour,  on  a 
downgrade,  and  rapidly  increasing  in  speed. 
It  will  thus  be  seen  that  the  plaintiff  sud- 
denly found  himself  in  a  dangerous  position, 
and  In  attempting  to  avoid  such  danger, 
with  no  time  for  deliberation,  he  may  have 
adopted  means  which  he  might  not  have 
taken  with  more  time  for  consideration. 
When  one  Is  placed  by  the  negligence  of 
another  in  a  situation  of  peril,  his  attempt 
to  escape  danger,  even  by  doing  an  act  which 
Is  also  dangerous,  and  from  which  Injury 
results,  is  not  contributory  negligence,  such 
as  will  prevent  from  recovering  for  an  In- 
Jury,  if  the  attempt  was  one  such  as  a  pev- 
son  acting  with  ordinary  prudence  might, 
under  the  circumstances  make.  Karr  v. 
Parks,  40  Cal.  188;  Wesley  City  Coal  Co. 
V.  Healer,  84  111.  126;  Frlnk  v.  Potter,  17 
111.  406;  Cody  v.  N.  T.  &  N.  B.  K.  Co.,  151 
Mass.  4eZ,  468,  24  N.  E.  402,  7  L.  B.  A.  843; 
Salter  v.  UUca  &  Black  R.  R.  Co.,  88  N.  Y. 
43,  50,  61,  52.  The  conduct  of  the  plaintiff 
In  reversing  the  car  might  be  called  a  mis- 
take, but  it  was  not  carelessness.  Further- 
more the  record  shows  that  the  reversal  of 
the  car  by  Delinks  had  no  real  connection 
witb  his  Injuries. 

[61  It  Is  not  enough  as  the  defendants  con- 
tend that  the  plaintiff  in  tbe  operation  of 
the  car  at  the  time  violated  a  rule  as  to  the 
manner  in  which  a  reverse  should  be  made, 
but  it  must  also  appear  that  such  violation 
was  the  proximate  cause  to  some  extent 
at  least,  of  his  Injuries.  Smith  v.  Conn.  Ry. 
&  Ltg.  Co.,  80  Conn.  268,  274,  67  AQ.  888,  17 
L.  R.  A.  (N.  S.)  707;  Case,  Adm.,  v.  aark, 
83  Conn.  183,  192,  76  Atl.  618. 

[7]  The  evidence  before  us  Justified  the 
superior  court  in  making  the  finding  which 
Is  questioned  by  the  motion  to  correct  This 
finding  re<^tes  a  large  number  of  facts  upon 
which  the  Judgment  was  founded.  These 
facts  fairly  warranted  the  conclusion  reach- 
ed by  the  trial  court  that  the  proximate 
cause  of  the  plaintUTs  injuries  was  the  neg- 
ligence upon  the  part  of  the  defendants  in 
not  furnishing  a  hand  birake  in  a  condition 
suitable  to  be  used  In  a  case  of  emergency. 

There  is  no  error.  The  other  Judges  con- 
curred. 


SNEIUNO  &  POTTBB  t.  MERBITT  et  aL 

(Suprems  Court  of  Errors  of  Gonnecticat. 

Dec.  19,  1911.) 

1.  REFOBICATION     of    iRBTBXnaltTS    (8    61*)— 

Etfeot— Reultiow  Back. 

The  reformation  of  an  attachment  bond 
sued  on,  poianant  to  defendant's  cross-com- 
plaint, related  back  to  the  institution  of  tbe 
suit,  so  that  a  demurrer  to  the  answer  ruled 
upon  after  the  bond  was  reformed^  so  as  to  ob- 
viate the  defects  in  tbe  answer,  was  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |  202;  Dec.  Dig.  f 
51.*] 

2.  RxrOBMATTON    OF    Instbuubhts    (i   87*)  — 
AixEOATiONB  OF  Cboss- Complaint- SxTF- 

FICIEirCT. 

In  an  action  upon  a  bond  given  in  substi- 
tution of  an  attaclunent  against  the  property 
of  two  defendants,  tbe  cross-complaint  seek- 
ing reformation  of  the  bond  alleged  that  de- 
fendant L.,  desiring  to  sell  the  attached  prop- 
erty began  negotiations  with  plaintiffs'  attor- 
ney for  its  release  by  bond,  and  that  it  was 
agreed  between  the  attorneys  that  the  attach- 
ment should  be  released  upon  giving  bond  con- 
ditioned that  so  much  of  the  penalty  as  might 
be  necessary  should  be  paid  to  plaintiffs  if  they 
obtained  judgment  to  which  the  attached  prem- 
ises would  be  subject,  and  that  L.'s  attorney 
submitted  a  bond  to  plaintiffs'  attorneys,  be 
then  believing  that  the  bond  would  be  void  if 
the  obligors  paid  the  ofScer  having  execution 
upon  any  judgment  recovered  against  defend- 
ant L.  or  the  other  defendant,  the  actual  value 
of  the  other  defendant's  interest  in  the  attach- 
ed property  in  case  judgment  was  rendered 
against  him,  or  the  actual  value  of  Ij.'s  inter- 
est if  judgment  was  rendered  against  him  or 
the  actual  value  of  the  interest  of  both  if  judg- 
ment was  rendered  against  both;  that  plain- 
tiffs and  their  attorney  believed  that  the  mean- 
ing of  the  bond  was  as  alleged,  and  knew  that 
the  obligors  so  understood  the  bond,  and  at  tbe 
time  of  Its  execution  the  obligors  believed  that 
plaintiffs  and  their  attorney  bad  the  same  un- 
derstanding of  its  legal  effect,  and  plaintiffs' 
attorney  well  knew  of  such  belief  by  the  obli- 
gors, who  would  not  have  otherwise  executed 
the  bond.  Beld,  that  the  cross-complaint  suf- 
ficiently alleged,  as  against  a  demurrer,  a  cause 
of  action  for  reformation  of  the  bond  on  the 
ground  of  mutual  mistake;  the  basis  of  the 
crosa-complalnt  being  the  understanding  be- 
tween the  parties  prior  to  the  execution  of  the 
bond. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  (  147;  Dec.  Dig.  | 
37.*] 

3.  Refobuatior  of  Instbuubnts  (|  87*)  — 
Mutual  Mistake. 

An  allegation  of  fraud  was  not  necessary 
where  the  cross-complaint  sufficiently  alleged 
mutual  mistake. 

[Ed.  Note.— For  other  cases,  see  Reforma- 
tion of  Instruments,  Cent.  Dig.  |  147:  Dec 
Dig.  i  37.*] 

4.  Reformation    of    Instruments    (8   87*)— 
Demand  fob  Befobmation— Necessitt. 

A  crosB-complaint  filed  in  an  action  on  an 
attachment  bond,  seeking  reformation  of  the 
bond  for  mutual  mistake,  need  not  allege  a 
prior  demand  upon  plaintiff  for  its  reforma- 
tion; the  parties  being  in  court  seeking  to  take 
advantage  of  the  alleged  mistake. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |  147;  Dec.  Dig.  | 
37.*] 
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5.  Reforuation  or  Ikstbuments  (J  32*)  — 
Laches. 

Where  defendant  did  not  know  of  the  al- 
leged mistake  in  an  attachment  bond  sued  on 
until  certain  rulings  made  on  January  14, 
1910,  it  could  not  be  said,  as  a  matter  of  law, 
that  he  was  guilty  of  laches  in  seeking  to  re- 
form the  mistake  by  a  cross-complaint  filed  on 
March  22,  1910. 

[Ed.  Note.— For  other  cases,  see  Reforma- 
tion of  Instruments,  Cent.  Dig.  {f  119-121; 
Dec.  Dig.  i  32.»] 

6.  Pleading  (8  221*)— Demubbeb— Effect  of 

RULINQ. 

The  overrnling  of  a  demurrer  to  a  cross- 
complaint  on  the  ground  ^f  laches  did  not  pre- 
clude plaintiffs  from  raising  the  question  of 
laches  on  trial  when  the  facts  were  brought 
out. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  567;   Dec.  Dig.  |  221.»] 

7.  Pleadino  (J  17*)— Aboumentative  Pi^ad- 

ING. 

An  argumentative  denial  in  the  answer 
was  improper. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  f  350;   Dec  Dig.  {  17.*] 

8.  Pleadino  (S  365*)  —  Abqumestativ* 
Pleading— Reubdt. 

While  the  court  was  not  bound  to  expunge 
an  argumentative  part  of  the  answer,  it  could 
do  so  upon  its  own  or  plaintiffs'  motion  and 
order  a  formal  denial,  and  plaintiffs  would  be 
entitled  to  have  it  expunged  upon  proper 
denial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S8  1163,  1164;  Dec.  Dig.  {  363.*] 

9.  Refobmation  of  Instruments  (§  44*)  — 
Admission  of  Evidence— Intent  of  Par- 
ties. 

In  an  action  on  an  attachment  bond, 
sought  to  be  reformed  by  defendant  to  correct 
an  alleged  mutual  mistake,  evidence  of  the  in- 
tent of  defendant's  attorney  in  drawing  the 
bond  was  not  admissible  if  it  was  not  commu- 
nicated to  plaintiff. 

[Ed.  Note. — For  other  rases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |{  l55,  166;  Dec. 
Dig.  §  44.*] 

10.  Refobmation  of  Instbumentb  (|  41*)  — 
Admission  of  Evidence. 

Under  an  allegation  of  the  cross-complaint 
seeking  to  reform  the  attachment  bond  sued 
on,  that  the  real  agreement  between  tlie  par- 
ties was  for  a  different  bond  than  that  sued  on. 
defendants  could  show  that,  when  the  bond 
was  executed  and  delivered,  the  signers  under- 
stood and  believed  that  it  expressed  the  agree- 
ment which  defendants  claimed  was  in  fact 
made  in  order  to  show  that  they  signed  a  dif- 
ferent bond  through  mistake. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i  153;  Dec.  Dig. 
8  41.*] 

11.  Attachment  (8  338*)— Bond— Extent  of 

LlABILITT. 

A  bond  executed  in  substitution  for  an  at- 
tachment against  the  property  of  two  defend- 
ants recited  that  if  such  defendants,  "or  either 
of  them,  shall  pay  any  judgment  that  may  be 
rendered  against  them  or  either  of  them  in 
such  suit,"  or  if  "in  default  of  payment,  the 
obligors  should  pay  to  the  officer  having  the  ex- 
ecution issued  on  the  judgment  the  actual  value 
of  the  interest  of  defendant  W.  and  defendant 
L.,  or  either  of  them,  as  the  case  may  be,  in 
the  attached  property  at  the  time  of  said  at- 
tachment," then  the  bond  should  be  void. 
Held,  that  the  bond  bound  the  obligors  to  pay 
any  judgment  which  might  be  rendered  against 


defendants,  or  either  o{  them,  to  tbe  vafne  «! 
their  ipterest,  or  that  of  either  of  tbem  in  tbc 
attached  property. 

[Ed.  Note.— For  other  cases,  see  Attachmeot 
Cent.  Dig.  ii  1290-1303;   Dec.  Dig.  {  33&*J 

12.  Reformation   of  Instbuments    (S   45*)— 
Actions — Sufficiency  of  Evidence. 

Evidence  in  a  cross-proceeding  to  refora 
an  attachment  bond  sued  upon  held  not  to  sot- 
tain  a  finding  that  before  and  at  the  delivei; 
of  the  attachment  bond,  the  parties  had  agreed 
to  the  execution  and  delivery  of  a  ciifferent 
bond,  so  as  to  show  mutual  mistake. 

[Ed.  Note.— For  other  cases,  see  Ref  ormatioB 
of  Instruments,  Cent  Dig.  8S  157-193;  Dec 
Dig.  8  45.*] 

18.  Attachment    (|    338*)  —  Liabiutt    o« 

Bond. 

The  actual  Interest  of  the  defendant 
against  whom  judgment  was  rendered  woold  be 
the  measure  of  the  obligors'  liability  on  a  stat- 
utory attachment  bond. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  88  1290-1303;  Dec  Dig.  8  33a*] 

14.  Refobmation  of  Instruments   Cf   19*)  — 

G BOUNDS— Mutual  Mistake. 

To  reform  a  contract  for  mutoal  mistake, 
the  mistake  must  have  been  common  to  both 
parties,  and  have  resulted  in  both  doing  what 
neither  intended  to  do. 

[Ed.  Note. — For  other  cases,  see  Reformatina 
of  Instruments,  Cent  Dig.  88  74-78;   Dec  Dig. 

16.  Reformation  of  Instruments  ({  45*)  — 
Mistake— Weight  of  Evidence. 

The  evidence  showing  mutual  mistake  so 

as  to  authorize  the  reformation  of  the  contract 

on  that  ground  must  be  clear,  substantial,  and 

convincing. 
[Ed.  Note.— For  other  cases,  see  Reformation 

of  Instruments,  Cent  Dig.  88  167-193;    Dec 

Dig.  §  45.*] 

Gager,  J.,  dissenting. 

Appeal  from  Superior  Court,  Fairfield 
County ;  William  H.  Williams  and  Milton  A. 
Shumway,  Judges. 

Action  by  Snelling  &  Potter  against  Wil- 
liam J.  Merrltt  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed, and  new  trial  granted. 

Action  to  recover  tbe  amount  due  upon  a 
penal  bond  given  in  substitution  for  an  at- 
tachment, after  a  motion  to  expunge  cer- 
tain portions  of  the  complaint  had  been  over- 
ruled. An  answer  and  cross-couiplaiut  wiis 
filed,  to  which  motions  to  expunge  and  de- 
murrers were  filed  and  overruled,  and  the 
case  was  then  tried  to  the  court,  and  jnds- 
ment  rendered  for  the  defendants. 

The  bond  ui)on  which  tbe  action  is  brought 
is  a  joint  and  several  bond  for  S5,000,  signed 
by  William  J.  Merrltt  and  Lucius  R.  Mer- 
rltt as  principals  and  by  the  other  thret> 
defendants  as  sureties.  The  condition  of 
the  bond  is:  "Tbe  condition  of  this  obliga- 
tion Is  such  that,  wbereas  tbe  estate  of  said 
William  J.  Merrltt  and  Lucius  R.  Merritt 
has  been  attached  by  said  Snelling  &  Pot- 
ter by  process  directing  an  attachment  to 
the  Value  of  five  thousand  ($5,000)  dollars, 
dated  July  16,  1906,  and  returnable  to  the 
superior  court  for   Fairfield  county  on  the 
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first  Tuesday  of  September,  1906,  as  ap- 
pears by  the  officer's  return  on  said  pro- 
cess. Now,  therefore,  if  said  William  3. 
Merrltt  and  Lucius  R.  Merrltt,  or  either 
of  them,  shall  pay  any  judgment  that  may 
be  recovered  against  them,  or  eithtr  o/  them, 
in  such  suit,  or,  if  In  default  of  such  pay- 
tuent,  we,  the  said  obligors,  shall  pay  to  the 
officer  having  the  execution  issued  on  said 
judgment,  on  demand,  the  actual  value  of 
tlie  interest  of  said  William  J.  Merrltt  and 
Lucius  R.  Merrltt,  or  either  of  them,  as 
tbe  case  may  be,  in  said  attached  property 
at  the  time  of  said  attachment,  not  ezceed- 
iQg  the  amount  of  tills  bond,  then  this  bond 
shall  be  void,  otherwise  to  remain  In  fnll 
force  and  effect"  The  action  in  which  the 
attachment,  referred  to  in  the  condition  of 
the  bond,  was  made  resulted  in  a  judgment 
in  favor  of  the  plalntifTs  for  $3,643  and  costs 
against  William  J.  Merrltt  and  a  judgment 
in  favor  of  the  defendant  Lucius  R.  Merrltt. 
It  is  found  by  the  court  that  at  the  time 
the  attachment  was  made  William  J.  Mer- 
rltt had  no  interest  in  the  property  attached, 
and  that  It  was  then  owned  by  Lucius  R. 
Merritt  The  superloc  court  upon  the  mo- 
tion to  expunge  portions  of  the  complaint 
above  referred  to,  ruled  In  effect  that  the 
defendants  were  holden  upon  the  bond*  to 
pay  to  the  plaintiffs  the  actual  value  of  the 
interest  of  Lucius  R.  Merritt  as  well  as  of 
William  J.  Merritt,  In  the  land  attached  at 
the  time  of  its  attachment  not  exceeding 
the  amount  of  the  judgment.  No  appeal  was 
taken  from  this  ruling.  The  defendants 
afterwards  filed  a  cross-complaint  asking  for 
a  reformation  of  the  bond.  The  essential 
allegations  of  the  cross-complaint  are  sub- 
stantially these: 

"On  or  about  the  Ist  day  of  April,  1909, 
the  defendant,  Lucius  R.  Merritt,  deslriu!,' 
to  make  sale  of  said  attached  premises,  by 
his  attorneys,  entered  into  negotiation  with 
the  attorneys  for  the  plaintiffs  in  said  ac- 
tion for  a  release  of  the  aforesaid  attach- 
ment on  said  premises,  by  giving  a  bond  in 
substitution  for  said  attachment  It  was 
agreed  by  and  between  the  attorneys  •  ♦  * 
that  said  attachment  should  be  released  by 
the  plaintiffs  upon  the  giving  of  a  bond  to 
them  with  surety  or  sureties,  conditioned 
that  the  penalty  thereof  or  so  much  of  the 
same  as  might  be  necessary  should  be  paid 
to  the  plaintiffs  in  case  they  should  obtain 
any  judgment  whereby  said  attached  prem- 
ises would  (had  the  same  remained  subject 
to  said  attachment)  be  held  to  respond  to 
said  judgment.  In  furtherance  of  said 
agreement  •  *  •  the  attorneys  for  said 
Lucius  R.  Merrltt  prepared  and  submitted 
to  the  attorneys  of  the  plaintiffs  a  bond 
by  them  proposed  to  effect  the  purpose  set 
forth  in  paragraph  4,  which  said  bond  was 
approved  by  the  plaintiff's  attorney,  and 
was  executed  and  is  the  bond  In  suit  The 
81  A.— 68 


attorneys  for  said  Ladus  R.  Merrltt  at  the 
time  of  the  giving  of  said  bond  believed  the 
meaning  of  the  condition  of  the  same  to  be 
that  said  bond  should  be  void  If  the  obligors 
therein  should  pay  to  the  officer  having  the 
execution,  which  should  be  Issued  upon  any 
judgment  that  might  be  recovered  against 
said  WUliam  J.  Merritt  or  Lucius  R.  Mer- 
rltt, the  actual  value  of  the  interest  of  said 
William  J.  Merrltt  In  said  attached  prop- 
erty at  the  time  of  the  attachment,  in  case 
judgment  were  rendered  against  said  Wil- 
liam J.  Merrltt;  or  should  pay  to  such  officer 
having  such  execution  the  actual  value  of  the 
Interest  of  said  Lucius  R.  Merrltt  in  said  at- 
tached property  at  the  time  of  the  attachment, 
In  case  judgment  were  rendered  against  him, 
or  should  pay  to  such  officer  having  such  ex- 
ecution the  actual  value  of  the  Interest  of 
both  said  William  J.  Merj;ltt  and  Lucius  R. 
Merritt  in  said  attached  property  at  the 
time  of  the  attachment  In  case  judgment 
were  rendered  against  both  of  them — which 
was,  In  effect  that  they  should  be  holden  to 
respond  to  such  judgment  only  to  the  same 
extent  and  manner  as  the  Interest  in  said 
land  of  the  defendants  in  said  action  was 
holden  by  said  attachment  The  plaintiffs 
and  their  attorney  believed  and  understood 
that  the  meaning  of  the  bond  was  as  set 
forth  in  said  paragraph  8  hereof,  and  that 
the  plaintiffs  could  not,  under  said  bond, 
require  the  payment  of  the  actual  value  of 
the  Interest  In  said  attached  property  of 
a  defendant  against  whom  no  judgment 
should  be  rendered  in  said  suit  The  plain- 
tiffs and  their  said  attorney  well  Icnew  that 
the  said  obligors  so  believed  and  understood 
the  meaning  of  said  bond  to  I>e  as  set  forth 
In  paragraph  8  hereof.  At  the  time  of  the 
giving  of  said  bond,  the  obligors  believed 
that  the  plaintiffs  and  their  attorney  had 
the  same  understanding  of  the  effect  and 
legal  consequences  of  said  bond  as  existed 
In  the  minds  of  the  obligors,  and  the  plain- 
tiffs' attorney  well  knew  of  such  belief  on 
the  part  of  the  obligors.  The  said  obligors 
acted  upon  said  belief  as  set  forth  in  para- 
graph 12  In  the  execution  by  them  of  said 
bond,  and,  except  for  such  belief,  they  would 
not  have  executed  the  same." 

The  court,  after  a  bearing  upon  a  sub- 
stantial denial  of  all  these  allegations,  found 
that  prior  to  the  execution  of  the  bond  the 
attorneys  of  the  respective  parties  entered 
into  negotiations  for  the  "release  and  dis- 
solution of  the  attachment  upon  the  sub- 
stitution of  a  bond  in  lieu  thereof  substan- 
tially In  such  form  and  legal  effect  as,  un- 
der the  circumstances,  ought  to  be  ordered 
in  the  premises  by  a  judge  of  this  court, 
upon  a  proper  application  therefor,  under 
and  pursuant  to  the  statute  in  such  case 
made  and  provided,"  and  that  as  the  result 
of  the  negotiations  it  was  agreed  in  behalf 
of    the    plaintiffs    and    defendants    acting 
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through  their  attorneys  that  npon  the  execu- 
tion and  delivery  of  "a  t>ond,  payable  to  the 
plaintiffs,  or  to  their  representatives,  or  as- 
signs, In  the  penal  sum  of  $6,000,  substan- 
tially audi  in  form  and  legal  effect  as,  un- 
der the  circumstances,  ought  to  be  so  or- 
dered in  the  premises  by  a  Judge  of  this 
court,  upon  proper  application,  as  aforesaid; 
and  be  so  conditioned  that  if  said  William 
J.  Merritt,  or  said  Lucius  Merrltt,  defend- 
ants in  said  first  action,  should  pay  any 
judgment  which  might  be  recovered  against 
both  of  them  in  said  action,  or  in  default 
of  such  payment  said  obligors  should  pay 
to  the  officer  having  the  execution  issued 
on  such  judgment,  on  demand,  the  actual 
value  of  the  interest  of  either  or  both  of 
said  defendants  in  the  property  attached  at 
the  time  of  said  attachment,  not  exceeding 
the  amount  of  said  bond,  or  in  case  Judg- 
ment should  be  recovered  in  said  first  ac- 
tion against  one  only  of  said  two  defendants 
in  said  Brat  action,  and  said  defendants,  or 
either  of  them,  should  pay  such  judgment, 
not  exceeding  the  amount  of  this  bond,  or, 
in  default  of  such  payment,  said  obligors 
should  pay  to  the  officer  having  the  execu- 
tion issued  on  such  Judgment,  on  demand, 
the  actual  value  of  the  interest  of  the  said 
defendant  against  whom  only  such  Judg- 
ment should  be  so  recovered  as  aforesaid,  in 
the  attached  property  at  the  time  of  said 
attachment,  not  exceeding  the  amount  of 
such  bond,  as  aforesaid,  then  such  bond 
should  be  void;  but  otherwise,  in  full  force 
and  effect,  that  the  said  attachment  should 
thereupon  be  released  and  dissolved."  It 
is  found  that  the  bond  in  suit  was  after- 
wards prepared  by  the  defendants'  attorney 
assisted  by  the  plaintiffs'  attorney,  and  ex- 
ecuted and  delivered;  that  at  the  time  of 
its  execution  and  delivery  it  was  mutually 
understood  and  believed  by  all  the  obligors 
and  by  the  plaintiffs'  attorneys  that  it  was 
In  such  form  and  legal  effect  as  under  the 
circumstances  ought  to  be  ordered  by  a 
Judge  of  the  superior  court  npon  applica- 
tion, and  drawn,  prepared  and  conditioned 
so  as  to  l>e  in  all  respects  fully  adapted  to 
and  in  accord  with  the  agreement  of  the 
parties ;  but  that  through  a  natural  mistake 
of  the  attorneys  of  the  parties  as  to  the 
legal  effect  and  meaning  of  the  provisions 
and  contents  of  the  bond  it  was  not  such 
in  form  and  legal  effect  as  under  the  cir- 
cumstances a  Judge  of  the  superior  conrt 
ought  to  order  In  the  premises  and  not  so 
conditioned  as  to  accord  with  the  agree- 
ment. The  conrt  thereupon  by  an  interloc- 
utory Judgment  reformed  the  bond  to  con- 
form to  the  agreement  which  it  found  the 
parties  had  made  and  later  overruled  a 
demurrer  to  the  answer  and  rendered  a  final 
judgment  for  the  defendants. 

Upon  the  trial  the  defendants*  attorney 
who  was  also  a  surety  upon  the  bond  testi- 


fied, against  the  objection  of  tbe  plaintiff 
that  in  drawing  the  bond  In  suit  be  intend- 
ed to  have  it  express  the  idea  tbat  tb 
"obligors  were  liable  the  same  as  tbe  land 
was  liable."  The  same  witness  and  otbei 
signers  of  the  bond  also  testified  against  the 
plaintiffs'  objection  what  was  tlieir  under- 
standing and  belief  as  to  the  legal  effect  of 
the  bond. 

Other  facts  necessary  to  an  understand- 
ing of  the  case  sufficiently  appear  tn  the 
opinion. 

Stiles  Jndson  and  John  Keogh,  for  appd- 
lants.  John  E.  Keeler  and  Frederick  W. 
Huzford,  for  ai^ellees. 

THATER,  J.  (after  stating  the  facts  a* 
above).  [1]  The  demurrer  to  the  anayrer 
was  properly  overruled.  It  was  not  argned 
or  decided  until  after  the  bond,  which  is 
made  a  part  of  the  complaint,  bad  been 
reformed,  although  both  the  ansvrer  and 
the  demurrer  to  it  were  filed  prior  to  the 
filing  of  the  cross-complaint  The  reforma- 
tion of  the  bond  related  back  to  tbe  Insti- 
tution of  the  action  and  made  the  bond  such 
as  tbe  defendants  claimed  It  to  lie  at  tlie 
time'  the  answer  was  filed.  This  change  in 
the  bond  obviated  the  objections  raised  to 
the  answer.  As  the  pleadings  stood  prior 
to  the  reformation  of  the  bond  the  demurrer 
was  sustainable  upon  several  of  the  Kroonds 
stated  in  it. 

[2]  The  demurrer  to  the  counterdalm  was 
also  properly  overruled.    The  counterclaim 
sufficiently  alleges  that  the  parties  made  an 
agreement  for  the  release  of  the  attacbment 
upon  the  giving  of  a  bond  conditioned  for  the 
payment  of  the  penalty  upon  the  plalntUCs 
obtaining  a  Judgment  whereby  the  attached 
property,   had  it  remained  subject  to    the 
attachment  would  have  been  held  to  respond 
to  the  Judgment  and  the  delivery  and  ac- 
ceptance,   through    the    mutual   mistalce    of 
the  attorneys  of  the  parties,  of  a  different 
bond.    The  "basis  of  the  counterclaim''  does 
not  rest  solely  upon  the  unexpressed  belief 
and  understanding  of  the  attorneys  for  the 
defendants,  as  tbe  plaintiffs  contend,  bat  It 
rests  also   upon  the   agreement  allied   to 
have  been  made  prior  to  the  execution  and 
delivery  of  the  bond.    The  defoidants  were 
botmd  to  show  the  prior  agreement,  that  the 
bond  delivered  was  not  in  accordance  with 
the  agreement,  and  that  by  the  mutual  mis- 
take of  the  parties  or  their  attorneys  the 
bond  was  delivered  and  accepted  as  conform- 
ing to  the  agreement.     The  allegations  as 
to  the  belief  and  understanding  of  the  at- 
torneys are  in  support  of  the  latter  propo- 
sition only. 

[3]  As  to  the  other  grounds  of  demurrer 
to  the  counterclaim  It  is  sufficient  to  say; 

(1)  That  as  a  cause  of  action  upon  the 
ground  of  mutual  mistake  is  sufficiently  al- 
leged an  allegation  of  fraud  was  unneces- 
sary. 
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[4]  (2)  That  as  it  appears  that  the  plain- 
tiffs were  prosecuting  an  action  upon  the 
bond  it  was  unnecessary  in  a  cross-com- 
plaint filed  In  such  action  asking  for  a  ref- 
ormation of  the  bond  to  allege  that  a  de- 
mand for  its  reformation  had  been  made. 
The  parties  w(»re  in  court  The  cross-com- 
plaint was  merely  a  defensive  proceeding. 
Tbe  equity  which  requires  that  before  a 
I>arty  is  brought  Into  court  in  an  action  to 
reform  a  contract  demand  for  such  refor- 
mation stiall  be  made  does  not  exist  where 
such  party  is  already  In  court  seeking  to 
take  advantage  of  the  mistake.  Where  de- 
mand is  made  upon  him  before  suit  is 
brought  his  refusal  to  correct  the  mistake  is 
evidence  of  his  intention  to  take  advantage 
of  It.  Suit  actually  brought  to  enforce  the 
unreformed  contract  is  also  evidence  of  such 
intention. 

[6]  (3)  It  appears  in  the  cross-complaint 
that  the  defendants  had  no  apprehension 
of  the  alleged  mistake  in  the  bond  until 
tbe  ruling  of  the  superior  court  on  the 
motion  to  expunge.  This  was  on  January 
14,  1910.  .  The  cross-complaint  was  filed  on 
March  22,  1910.  It  cannot  be  said  as  matter 
of  law  that  this  shows  laches  as  claimed  in 
one  ground  of  demurrer.  "Courts  of  equity 
do  not  Impute  laches  by  an  iron  rule."  Wa- 
terman V.  Sprague  Mfg.  Co.,  55  Conn.  554, 
574,  12  Atl.  240,  245. 

[I]  By  the  overruling  of  this  ground  of 
demurrer  the  plalntlfts  were  not  precluded 
from  raising  the  question  of  laches  upon 
the  trial  when  all  the  facts  could  be  brought 
before  tbe  court. 

The  remaining  grounds  of  demurrer  to  the 
cross-compIalnt  need  not  be  noticed  as  they 
were  not  pressed  In  the  brief  or  argument  of 
counsel.  They  were  properly  overruled  as 
was  also  the  motion  to  expunge  portions  of 
tbe  cross-complaint  which  was  based  large- 
ly upon  the  same  grounds  as  the  demurrer. 

[7,6]  It  was  not  error  to  deny  the  plain- 
tiffs' motion  to  expunge  a  portion  of  the 
answer.  The  portion  objected  to  was  an 
argumentative  denial  of  the  portion  of  the 
complaint  to  which  it  referred  and  was 
therefore  improper  in  form.  The  court  was 
not  bound  to  expunge  It,  but  upon  its  own 
motion  or  npon  tbe  plalntlfTs*  it  might  have 
done  so  and  ordered  a  formal  denial.  The 
plaintiffs  would  have  been  entitled  to  such 
a  change  upon  a  proper  motion. 

[J]  The  evidence  of  the  defendants'  attor- 
ney as  to  bis  intention  when  drawing  the 
bond  should  have  been  excluded.  He  had 
already  testified  that  he  had  previously, 
without  consultation  with  the  plaintiffs  or 
their  attorneys,  drawn  up  a  bond  which  he 
requested  them  to  accept,  and  which  they 
had  refused  to  accept  unless  certain  changes 
were  made  in  it  to  which  he  had  agreed. 
The  bond  in  suit  Is  the  same  as  the  original 
bond  with  those  changes  incorporated.  The 
evidence  did  not  tend  to  show  that  he  used 


different  language  than  he  then  intended, 
but  tliat  apart  from  the  language  used  be 
had  a  certain  intent  in  drawing  the  bond. 
His  intention  to  make  the  obligors  in  the 
bond  liable  the  same  as  the  land  was  liable 
could  not  affect  the  agreement  which  he  had 
already  made  with  the  plaintiffs,  and  it  was 
not  admissible  to  show  a  modification  of  that 
agreement  unless  it  appeared  that  the  plain- 
tiffs knew  of  the  intention  and  agreed  to 
the  modification  and  accepted  It  as  embody- 
ing the  agreement  as  so  modified.  There  is 
no  evidence  that  the  plaintiffs  had  any  no- 
tice of  the  intention  or  that  it  was  sought 
to  modify  the  agreement,  the  terms  of  which 
were  fixed. 

[101  Tbe  other  evidence  which  is  objected 
to  was  properly  received.  It  supported  the 
allegation  that  the  parties  believed  when  they 
signed  the  bond  that  its  legal  effect  corre- 
sponded with  the  agreement  previously  made. 
The  allegation  being  that,  the  real  agree- 
ment between  the  parties  was  for  a  differ- 
ent bond  than  that  which  is  in  suit,  it  was 
competent  to  show  that  at  the  time  the  bond 
was  executed  and  delivered  tbe  signers  un- 
derstood and  believed  that  it  expressed  the 
agreement  which  they  claimed  was  in  fact 
made  for  the  purpose  of  showing  that 
through  mistake  they  had  signed  a  different 
bond  than  they  intended. 

[11]  The  superior  court  ruled  that  the  bond 
In  salt  as  originally  executed  and  delivered 
bound  the  defendants  to  pay  the  amount  of 
any  Judgment  which  might  I>e  rendered 
against  the  Merritts  or  either  of  them  in  the 
attachment  suit  to  the  value  of  their  interest 
or  the  interest  of  either  of  them,  as  the 
case  might  be,  in  the  attached  property. 
This  was  tbe  proper  construction  of  the  lan- 
guage of  the  bond.  Upon  the  facts  alleged 
in  tbe  complaint  and  admitted  or  found  true, 
the  defendants  under  tbe  bond  as  written 
were  bound  to  pay  the  amount  demanded  of 
them  on  the  execution  against  W.  J.  Merrltt 
to  the  extent  of  the  value  of  the  attached 
property  although  It  belonged  to  Lucius  R. 
Merrltt  Under  the  bond  as  reformed  they 
were  not  so  liable. 

[12]  We  are  asked  to  correct  the  finding 
with  respect  to  the  agreement  between  the 
parties  as  to  the  bond  which  was  to  be 
given  as  the  consideration  for  the  release  of 
the  attachment  and  as  to  the  fact  that  the 
bond  in  suit  was  executed  and  delivered, 
through  a  mutual  mistake  of  the  parties,  in 
the  belief  and  understanding  that  it  was  in 
accord  with  such  agreement.  There  was  no 
real  conflict  of  testimony  as  to  what  occur- 
red prior  to  the  execution  and  delivery  of 
the  bond.  It  came  from  the  attorneys  of 
the  parties  and  they  substantially  agree. 
The  Merritts  had  sold  the  attached  property 
and  to  give  a  clear  title  desired  to  have  the 
attachment  released.  One  of  their  attorneys, 
without  previous  conference  or  negotiation 
with  the  plaintiffs  or  their  attorneys,  pre- 
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pared  and  caused  to  be  signed  by  the  same 
parties  'Who  signed  the  bond  In  suit  a  bond 
which,  to  distinguish  It,  we  may  call  a  pro- 
posed bond  and  also  a  release  of  the  attach- 
ment. The  proposed  bond  was  in  all  re- 
spects precisely  like  the  bond  in  suit  ex- 
cept that  it  did  not  contain  in  the  condi- 
tion the  four  words  "or  either  of  them" 
which  are  italicized  in  the  condition  as  print- 
ed in  the  statement  and  did  contain  the  word 
"the"  in  place  of  the  italicized  word  "any." 
lie  took  the  proposed  bond  and  the  proix>sed 
release  of  the  attachment  from  his  own  of- 
fice in  Stamford  to  the  office  of  the  plain- 
tiffs' attorneys  in  Norwalk,  and  told  them 
that  he  wished  to  give  that  bond  on  the  re- 
lease of  the  attachment.  The  attorney  hav- 
ing special  charge  of  the  plaintiffs'  case  not 
being  present,  and  his  partner  not  wishing 
to  decide  the  matter,  the  papers  were  left 
with  the  latter  to  be  submitted  to  the  at- 
torney in  charge  of  the  case  upon  his  return. 
The  latter  two  days  later  took  the  proposed 
bond  back  to  the  defendants'  attorney  In 
Stamford,  and  refused  to  accept  it  unless 
certain  changes  were  made,  calling  his  at- 
tention to  the  fact  tliat  it  had  not  been 
drawn  pursuant  to  the  statute  in  that  the 
word  "the"  above  referred  to  was  used  In 
place  of  the  word  "any"  In  the  statutory 
form  in  the  Practice  Book.  He  insisted  that 
"any"  should  be  there  substituted  for  "the," 
and  that  the  words  "or  either  of  them" 
should  be  inserted  where  they  appear  Itali- 
cized in  the  copy  as  printed.  This  was 
agreed  to  by  the  defendants'  attorney,  and 
another  bond,  the  one  now  in  suit,  was  pre- 
pared by  him  in  which  the  proposed  changes 
were  made,  and  it  was  signed  by  the  same 
persons  who  signed  the  other.  The  plain- 
tiffs' attorneys  then  caused  the  release  of 
attachment  to  be  properly  signed  and  by  let- 
ter notlfled  the  defendants'  attorney  of  that 
fact  and  that  they  would  be  glad  to  make 
the  exchange  at  a  time  and  place  named, 
adding  that  their  clients  had  made  objec- 
tion to  releasing  the  attachment  but  that  the 
attorneys  had  explained  to  them  that  the 
sureties  were  good  and  that  the  bond  was 
such  as  in  all  probability  the  court  would 
order.  At  the  time  and  place  named  the 
release  of  the  attachment  was  exchanged 
for  the  bond.  This  was  the  entire  transac- 
tion as  testified  by  the  attorney  who  drew 
the  papers  and  who  Is  one  of  the  defendants 
in  the  case.  He  is  corroborated  as  to  these 
facts  by  the  attorneys  for  the  plaintiffs. 

The  same  witness  was  permitted  to  testi- 
fy that  in  drafting  the  bond  in  suit  he  "in- 
tended to  have  the  obligors  liable  the  same 
as  the  land  was  liable,  the  same  as  the  in- 
terests of  the  respective  defendants,  William 
J.  Merrltt  and  Lucius  R.  Merrltt— that  is, 
if  the  Judgment  was  rendered  against  both, 
that  the  interest  of  both  of  them.  In  whoso- 
ever name  it  stood,  should  be  paid  by  the 
oDilgors  upon  the  execution;    if  the  Judg- 


ment was  against  WlUlam  J.  Merrltt,  that 
the  obligors  should  be  liable  to  pay  what- 
ever Interest  William  J.  Merrltt  bad  to  the 
sheriff  on  the  execution;  if  tlie  JadgnKDt 
was  against  Lucius  R.  Merrltt  tbey  should 
be  obliged  to  pay  whatever  interest  Ladss 
Merrltt  had  In  the  land  to  the  sberiff."  De 
and  other  signers  of  the  bond  also  testified 
that  at  the  time  of  signing  the  bond  tbey 
believed  and  understood  that  it  expresised 
the  meaning  which  was  thus  testified  to 
have  been  intended.  All  this  evidence  was 
objected  to,  and  the  question  of  its  admis- 
sibility is  elsewhere  considered.  It  was  ad- 
mitted and  is  to  be  considered  as  in  the 
case  upon  a  motion  to  correct  Qte  finding. 
There  was  also  evidence  tending  to  show 
that  the  plaintifb'  attorneys  understood  and 
believed  that  the  bond,  after  the  additions 
insisted  upon  had  been  made,  held  the 
obligors  to  the  extent  of  the  interest  of 
either  of  the  defendants  in  the  original  ac- 
tion In  the  land  attached  for  any  Judg- 
ment which  should  be  rendered  therein;  aod 
that  the  bond  was  the  same  in  effect  as  the 
court  would  have  ordered  in  case  an  applica- 
tion had  been  made  to  it  to  sabetltuie  a 
bond  for  the  attachment 

There  was  no  evidence  showing  that  the 
plaiutlffs  or  their  attorneys  prior  to  the 
bringing  of  this  action  knew  or  believed 
that  the  defendants  or  their  attorneys  under- 
stood or  claimed  that  the  effect  of  the  bond 
was  different  than  that  which  the  law  plac- 
es upon  it  It  was  In  evidence  that  the 
plaintiffs'  attorney  at  the  time  of  the  nego- 
tiations  sut^rased  that  the  defendants'  at- 
torney understood  the  legal  effect  of  the 
bond. 

Does  this  evidence  support  the  finding  of 
the  court  that  before  and  at  the  time  of  the 
delivery  of  the  bond  there  existed  an  agree- 
ment between  the  parties  that  a  different 
bond  should  be  delivered?  The  defendants 
sought  the  plaintiffs,  and,  in  their  own  in- 
terest, desired  them  to  release  the  attach- 
ment and  accept  the  proposed  bond,  both  of 
which  the  defendants  had  prepared  without 
a  previous  conference  with  or  suggestion 
from  the  plaintiffs.  It  that  bond  had  been 
accepted,  and  had  then  contained  the  words 
which  were  afterwards  added  to  It  no  seri- 
ous claim  could  have  been  made  that  the 
bond  had  been  given  pursuant  to  any  snch 
agreement  as  the  court  has  found.  The 
agreement  in  that  case  would  be  that  that 
bond  should  be  exchanged  for  that  release 
and  the  contract  would  have  been  executed. 
And  this  would  be  so  although  it  should  ap- 
pear that  the  bond  was  prepared  by  the  de- 
fendants' attorney  with  the  intention  that  it 
should  make  the  obligors  "liable  the  same  as 
the  land  was  liable,"  and  understood  that 
to  be  its  legal  effect;  and  although  the 
plaintiffs  at  the  time  of  accepting  it  believed 
that  it  was  such  a  bond  as  the  superior 
court  on  application  would  order.    The  two 
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mistakes  would  not  make  an  agreement  dif- 
ferent from  that  expressed  In  the  condition 
of  the  bond.  At  most,  they  wonld  show  only 
that  there  was  no  agreement  between  the 
parties,  in  which  case,  if  the  defendants 
were  entitled  to  any  relief,  it  would  be  the 
cancellation,  not  the  reformation,  of  the 
bond. 

"What  is  there  In  what  occurred  later  to 
change  that  situation  and  warrant  a  finding 
that   there  was  such  an  agreement  as  the 
court  has  found?     Instead  of  accepting  the 
proiJosed  bond,  the  plaintiffs  refused  to  ac- 
cept it  unless  certain  changes  were  made  in 
It.    Here  was  a  new  proposition.    It  amount- 
ed to  an  offer  to  give  the  release  upon  the 
delivery  of  the  bond  in  suit.    This  proposi- 
tion was  accepted,  and  that  acceptance  made 
an    agreement.     The   new   bond,   being   the 
sume  as  the  old.  with  the  addition  of  the 
live  words  as  agreed,  was  drawn  and  the  ex- 
change was  made.    It  is  not  a  case  where 
the  scrivener  has  made  a  mistake  in  the  use 
of  language,  or  has  added  or  omitted  words, 
and  thus  failed  to  express  the  agreement 
made.    The  language  of  the  bond  to  be  ex- 
changed for  the  release  was  explicitly  agreed 
upon.     It  was  fully  understood  by  the  de- 
fendants' attorney,  as  lie  repeatedly  testi- 
fied, and  It  was  followed  by  him  in  drafting 
the  bond.    He  may  have  been  mistaken  as  to 
the  effect  of  it,  but  that  does  not  change  the 
agreement.     The  plaintiffs'  pointing  to  the 
fact  that  the  word  "any"  Instead  of  "the"  is 
found  In  the  form  of  bond  contained  in  the 
I>ractice  act  as  a  model  to  be  followed,  where 
the  court  orders  a  bond,  was  to  support  his 
claim  that  the  same  word  should  be  used  in 
the  bond  which  the  defendants  were  seek- 
ing to  have  accepted  in  place  of  the  attach- 
ment   But  at  the  same  time  he  was  insist- 
ing that  words  not  found  in  the  form  In  the 
practice  book  should  bie  added,  which  made 
the  obligors  liable  for  any  judgment  which 
might  be  rendered  to  the  extent  of  the  In- 
terest of  either  or  both  the  Merrltts  in  the 
land  attached.    This  was  far  more  signlticant 
than  the  reference  to  the  word  "any." 

What  weight.  If  any,  the  court  gave  to  the 
testimony  of  the  defendants'  attorney,  that 
be  Intended  when  drawing  the  bond  In  suit 
*'that  the  obligors  should  be  liable  the  same 
as  the  land  was,"  does  not  appear.  That  It 
bad  no  weight  as  proving  an  agreement  for 
a  different  bond  than  that  In  suit  is  clear 
for  several  reasons.  It  is  manifest  from  his 
own  testimony  that  it  cannot  be  true  that 
be  so  Intended,  taking  the  word  "intend"  In 
its  ordinary  sense;  1.  e.,  "to  have  in  mind 
a  design  or  purpose."  It  may  have  been  his 
purpose  when  he  drew  the  original  bond  to 
so  frame  it  that  the  obligors  should  be  lia- 
ble only  as  the  land  was  liable.  But  his 
purpose  in  redrafting  It,  and  making  the 
change  and  addition  Insisted  upon  by  the 
plaintiffs  could  only  have  been  to  make  It 
(«mply  with  those  demands  which  he  had  as- 
sented to.    He  doubtless   believed   that  its 


effect  remained  the  same  as  before  the 
change;  he  so  testilied.  But  he  was  not  re- 
writing the  bond  with  the  end  in  view  of 
making  It  limit  the  obligors'  liability  as  stat- 
ed. The  proposed  bond  having  been  execut- 
ed, the  changes  could  not  be  made  by  in- 
terlineations without  a  re-execution  of  the 
bond,  therefore  a  new  bond  embodying  the 
changes  was  made  and  executed.  Nor  can 
his  intention  in  drawing  the  instrument  aft- 
er its  terms  had  been  agreed  upon  have  any 
weight  in  determining  what  the  agreement 
was  (for  both  parties  agree  as  to  that)  nor 
any  weight  as  showing  a  modification  of  that 
agreement  unless  knowledge  of  such  intent 
or  understanding  was  communicated  to  the 
other  party  before  or  at  the  time  of  the  ac- 
ceptance of  the  bond,  and  there  is  no  evi- 
dence that  It  was  so  communicated.  On  the 
contrary,  there  was  evidence  that  the  plain- 
tiffs believed  that  the  defendants'  attorneys 
understood  the  legal  import  of  the  bond. 

The  court  finds  that  there  was  a  mutual 
understanding  and  belief  between  the  par- 
ties at  the  time  the  bond  was  delivered  that 
it  was  such  in  form  and  legal  effect  as  ought 
to  be  ordered  by  a  Judge  of  the  superior 
court,  and  that  through  their  mutual  mistake 
and  mlsunderstaudlug  as  to  its  legal  effect 
and  meaning  it  was  not  such  as  such  Judge 
would  have  ordered.  It  appears  clearly  from 
the  evidence  how  the  mistake  and  misunder- 
standing came  about  The  mistake  In  the 
transaction  was  as  to  the  different  tuterpreta- ' 
tions  of  the  statute  concerning  the  substitu- 
tion of  a  bond  for  an  attachment  and  of  the 
legal  significance  of  the  language  of  the 
bond. 

[13]  The  defendants'  interpretation  of  the 
language  of  the  bond  was  that  the  actual  in- 
terest of  the  defendant  or  defendants  agaln.st 
whom  Judgment  might  be  rendered  would  be 
the  measure  of  liability  of  the  obligors.  This 
would  be  the  measure  of  their  liability  un- 
der a  statutory  bond  had  a  proper  one  been 
taken  upon  a  proper  application  to  a  Judge. 
The  defendants  thus  properly  interpreted  the 
purpose  of  the  statute,  but  were  mistaken  as 
to  the  legal  significance  of  the  bond.  The 
plaintiffs.  In  consenting  to  release  the  attach- 
ment, relied  upon  the  bond  In  form  as  giv- 
en. It  thus  appears  that  the  defendants' 
mistake  was  solely  in  their  interpretation  of 
the  bond  which  they  gave.  They  supposed 
Its  legal  effect  to  be  different  than  it  was. 
The  plaintiffs  on  the  contrary  Insisted  and 
relied  upon  the  bond  which  was  given.  They 
Interpreted  it  correctly,  and  believed  that 
they  were  entitled  to  such  a  bond  upon  an 
application  under  the  statute.  But  it  does 
not  follow  from  the  fact  that  they  supposed 
that  they  were  entitled  to  such  a  bond  un- 
der the  statute  that  they  ever  agreed  to  ac-. 
cept  such  a  bond  as  a  Judge  ought  to  or- 
der if  applied  to  under  the  statute.  Had 
they  been  informed  of  the  defendants'  belief 
and  understanding  as  to  the  meaning  of  the 
statute  and  the  significance  of  the  bond,  quite 
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likely  they  woald  bare  refused  to  accept  the 
bond,  and  required  tbat  an  application  sboold 
be  made  under  the  statute. 

The  court,  It  would  seem,  drew  the  Infer- 
ence from  the  fact  that  each  supposed  that 
the  bond  was  such  as  a  Judge  ought  to  or- 
der that  there  was  an  agreement  between  the 
parties  In  those  terms  for  such  a  bond.  This 
was  not  warranted,  especially  In  view  of  the 
clear  and  uncontradicted  testimony  as  to  the 
entire  transaction.  Nor  was  the  court  war- 
ranted in  holding  upon  the  facts  found  that 
the  mistake  was  mutual.  The  mistake  of 
the  defendants  was  not  participated  In  by 
the  plalntifTs.  Their  action  in  accepting  the 
bond  was  In  no  way  affected  by  It.  Nor 
was  their  acceptance  of  the  bond  due  so  far 
as  appears  to  any  mistake  of  their  own  as 
to  the  requirements  of  the  statutory  bond, 
nor  was  the  defendants'  delivery  of  the  bond 
In  any  way  due  to  or  caused  by  any  such 
mistake  of  the  plaintifb. 

[14,  IS]  To  warrant  the  reformation  of  a 
contract  on  the  ground  of  mutual  mistake, 
the  mistake  must  have  been  common  to  both 
parties,  and  It  must  appear  that  by  reason  of 
It  both  have  done  what  neither  intended,  and 
the  evidence  should  be  clear,  substantial,  and 
convincing  as  to  both  those  facts.  Heame  v. 
Marine  Ins.  Co.,  87  U.  S.  488,  490,  22  L.  Ed. 
395;  Moffett,  Hopkins  &  Co.  v.  Rochester,  178 
D.  S.  373, 385, 20  Sup.  Ct.  957,  44  L.  Ed.  1108 ; 
Bishop  T.  Clayi  Fire  Ins.  Co.,  49  Conn.  167, 
171. 

The  mistake  of  one  only  of  the  parties  in- 
ducing him  to  sign  a  contract  which,  but  for 
the  mistake,  he  would  not  have  entered  Into 
may  be  a  ground  in  some  cases  for  canceling 
the  contract,  but  It  cannot  be  a  ground  for 
a  reformation  of  It. 

The  finding  should  therefore  be  corrected 
by  changing  paragraphs  14  and  17  thereof 
In  the  manner  requested,  and  by  making 
paragraphs  5,  7,  8,  and  9,  also  19,  20,  and 
22  of  the  plaintiffs'  draft  finding  a  part 
thereof.  So  changed,  it  does  not  support  the 
interlocutory  Judgment,  and  that  Judgment 
Is  reversed. 

The  final  Judgment  was  affected  by  the  er- 
ror In  granting  the  Interlocutory  Judgment, 
and  that  also  Is  reversed,  and  a  new  trial  is 
granted  upon  the  Issues  raised  upon  the  an- 
swer and  the  demurrer  thereto. 

6A0ER,  X  I  dissent  from  the  opinion  of 
the  majority  of  the  court  on  the  ground  that 
the  record  does  not  Justify  the  correction  of 
the  finding  on  which  error  Is  based.  As  I 
read  and  understand  the  evidence,  the  correc- 
tion violates  the  well-established  rule  that 
no  correction  will  be  made,  unless  some  ma- 
terial question  of  fact  has  been  found  with- 
out evidence,  or  some  admitted  or  undisputed 
fact  has  been  omitted  from  the  finding.  The 
opinion  rendered  being  substantially  the  de- 
termination of  a  question  of  fact  limited  to 
this  case,  a  dissenting  opinion  would  serve  no 
useful  purpose  and  is  omitted. 


TOWN  OF  MADISON  r.  TOWN  OF 

GUIL.FORD. 

(Supreme  Conrt  of  Errors  of  Connecticat. 

Dec.  19,  1911.) 

1.  Patjpebs  (I  19*)— Settt-ement— "Resided." 

The  word  "resided,"  within  Gen.  St.  19<E, 
I  2469,  providing  that  no  inhabitant  of  as; 
town  shall  gain  a  legal  settlement  in  any  otbrr 
town,  unless  he  shall  have  resided  four  yean 
continuously  in  euch  town,  and  shall  have  rniin- 
tained  himself  and  family  during  such  period, 
means  a  fixed,  permanent,  and  establislied  res- 
dence,  as  distincnished  from  a  residence  wiudi 
is  merely  transient  or  temporary. 

[Ed.  Note.— For  other  cases,  see  Panpets. 
Cent  Dig.  H  65-69 ;   Dec  Dig.  S  19-* 

IV>r  other  definitions,  see  Words  and  Phiaws, 
vol.  7,  pp.  6147-^150:   voL  8,  p.  7T87.1 

2.  Paupers  (g  52*)— Settlement — Tkmporast 
Residence — Instbuctions. 

Where,  on  the  issue  whether  a  person  bad 
acquired  a  legal  settlement  in  a  town  by  reason 
of  four  years  residence  therein,  within  Gen.  St. 
1902,  {  2469,  the  evidence  showed  that  sudi 
person's  life  in  the  town  was  passed  in  drifting 
alMut  from  place  to  place,  sleeping  in  unoc- 
cupied houses  and  outbuildings,  and  in  sub- 
sisting  in  part  on  what  was  given  him  in  char- 
ity, and  that  he  lived  in  a  house  as  a  memlMr 
of  the  family  of  his  brother,  who  obtained  aid 
from  the  town,  a  charge  that,  if  such  person's 
stay  In  the  town  was  merely  of  a  transient 
nature,  and  if  he  had  no  established  residence, 
he  did  not  acquire  a  legal  settlement  in  the 
town,  and  that  the  jury  in  determining  whether 
he  had  resided  in  the  town  should  consider  the 
facts,  properly  submitted  the  issue. 

[E!d.  Note.— For  other  cases,  see  Panpen. 
Cent  Dig.  {  234;   Dec.  Dig.  {  52.*] 

8.  Paufebs  ({{  19,  22*)— Leoax  Seitueickiit- 

ACQUIBITION— B^IDENCE. 

That  a  person  removing  from  one  town  to 
another  is  of  inferior  mental  capacity  does  not 
prevent  his  acquisition  of  a  legal  settlement  in 
the  latter  town,  provided  he  otherwise  satisSes 
the  statutes;  but  the  jury,  in  determining  the 
question  of  legal  settlement  in  the  latter  town, 
may  consider  such  condition  of  mind  as  evi- 
dence, together  with  the  manner  in  which  such 
person  lived  in  the  town,  to  determine  whether 
he  resided  in  the  town  so  as  to  gain  a  settle- 
ment therein  ;  a  change  of  domicile  lieing  a  qaes- 
tion  of  act  and  intention. 

[Ed.    Note.— For    other    cases,    see    Paupers,        ! 
Cent  Dig.  H  44,  106;   Dec  Dig.  U  19.  22.*} 

4.  Appeal  and  Ebbob  ({{  719,  216*)— Ques- 
tions Reviewable  —  iNSTBncnoNs  —  A»- 

SIONMENTS  OF  ERBOB. 

Where  there  is  no  assignment  of  error  to 
the  effect  that  the  instructions  given,  for  the 
want  of  an  additional  instrnction,  were  not 
adapted  to  the  issues  or  sufficient  to  guide  the 
jury,  and  there  was  no  request  for  an  addition- 
al instruction,  the  question  of  the  necessity  of 
an  additional  instruction  will  not  be  considered 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Hrror,  Cent.  Dig.  »  2975;  Dec  Dig.  U  719. 
216;*   Trial,  Cent  Dig.  i  628.] 

5.  Pattpebs  ({  62*)— Instbuctions. 

Where,  in  an  action  by  a  town  for  supplies 
furnished  a  pauper,  alleged  to  belong  to  defend- 
ant town,  the  evidence  showed  that  plaintif 
had  furnished  supplies  to  the  pauper  at  various 
times  between  July  12,  1909,  and  January,  14. 
1911,  and  had  furnished  supplies  in  1906  to  a 
brother  of  the  pauper,  while  a  memb^  of  the 
brother's  family,  and  that  the  pauper  left  de- 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  S«rl«  ft  Rep'r  IndexM 
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fendmnt  in  19M,'  and  defendant,  whicb  had  paid 
plaintiff  a  part  of  the  ezi>enae  incuried,  loucbt 
to  recoTcr  the  same,  on  the  theory  that  the 
panper  t>elonged  to  plaintiff,  and  snowed  that 
«n  the  settlement  of  the  estate  of  the  pauper's 
father,  who  died  a  resident  of  defendant  in 
1B03,  $117.73  remained  in  the  hands  of  the  ex- 
ecutor in  trust  for  the  pauper,  and  tliat  the 
trust  waa  finally  closed  in  August,  1910,  a 
charge  that  the  Jury,  in  determining  whether 
the  pauper,  when  assistance  was  provided  for 
Urn  by  plaintiff,  was  entitled  to  receive  as- 
sistance, should  consider  the  claim  of  defendant 
that  the  pauper  had  funds  in  the  hands  of  the 
trustee  available  for  his  support,  if  necessary, 
was  not  objectionable,  as  leading  the  jury  to 
-consider  tliat  the  financial  resources  of  the  pau- 
per were  immaterial  on  the  question  as  to 
whether  he  was  to  be  regarded  as  a  recipient  of 
assistance  from  plaintiff  by  reason  of  assistance 
famished  to  his  brother. 

[E!d.   Note.— F\>r   other   cases,    see    Psnpen> 
Cent  Dig.  I  234 :   Dec.  Dig.  i  52.*} 

6.  Paufebb   (I  22,*)  —IMOAX.  SKCTLEtanr  — 

EVIDERCB. 

A  person's  intent  attending  a  change  of 
place  of  abode  from  that  of  a  then  domicile,  or 
-continuance  in  such  changed  place  of  abode,  is 
an  important  factor  in  determining  the  ques- 
tion of  acquired  domicile,  witliin  the  pauper 
statutes,  and  tlie  testimony  of  the  person  Imn- 
self  is  admissible. 

P3d.   Note.— For  other  cases,   see   Paupers, 
Cent  Dig.  H  106,  107;  Dec  Dig.  I  22.*] 

7.  Evidence  ({  471*)— Opinio w  Bvidencb— 

CONCLnSIOW    OF   WiTNEBS. 

On  the  issue  whether  a  person  had  acquir- 
ed a  legal  settlement  in  a  town,  a  question  as 
to  whether  he  had  always  made  such  town  his 
home  since  a  specified  time  is  objectionable  as 
involving  a  let^  conclusion,  for,  though  home 
is  the  fundamental  idea  of  domicile,  home  and 
domicile  do  not  always  correspond. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2170-2185;   Dec.  Dig.  {  471.*] 

8.  Witnesses  ($  280*)— Ctess-SXAiaNATioii 
—Questions. 

where,  on  the  issue  whether  a  person  had 
acquired  a'  legal  settlement  in  a  town,  it  ap- 
peared that  such  person  was  of  inferior  mental 
capacity,  a  question  asked  him  on  his  cross- 
examination,  as  to  whether  he  had  always 
made  the  town  his  home  since  the  death  of 
his  father,  domiciled  in  another  town,  was  ob- 
jectionable  as  rague. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  998;  Dec.  Dig.  J  280.*} 

9.  Witnesses  (|  282*)— CBOas-BXAHiNATiON 
— Leadino  Questions. 

Where,  in  an  action  by  a  town  for  sup- 
plies furnished  a  pauper,  afieged  to  belong  to 
defendant  town,  the  issue  was  whether  the 
pauper  had  a  legal  settlement  in  defendant 
town,  and  the  pauper,  testifying  as  a  witness 
for  plaintiff,  stated  that  be  had  resided  in  de- 
fendant town  from  his  birth  to  the  death  of 
liis  father,  and  that  he  remained  on  his  father's 
farm  several  months  after  his  father's  death, 
a  question  on  cross-examination,  as  to  wheth- 
er he  had  not  always  made  plaintiff  town  his 
home  since  his  departure  from  defendant  town, 
was  objectionable  as  leading,  because  defend- 
ant town  made  the  pauper  its  own  witness, 
and  the  court  properly  excluded  the  question. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  927,  989;   Dec.  Dig.  |  282.*] 

10.  PaUFBBS     (I    22*)- XJMAI.    SmLEMBNT— 

Btidenob. 

In  determining  whether  sne  has  acquired 
a  legal  settlement  within  the  pauper  laws,  in 
a  town  to  which  he  removed,  evidence  of  his 


intent  attenfing  his  acts  and  of  an  Intent  as 
to  the  future  is  admissible;  but  a  letter,  writ- 
ten by  him  after  his  removal  to  a  town  from 
tbe  town  of  his  residence  at  the  time  of  the 
death  of  his  father,  residing  therein,  to  the 
executor  of  Us  father,  stating  that  he  did  not 
want  the  executor  to  save  an^  land  for  him, 
was  properly  excluded  as  bearing  on  the  pau- 
per's intent 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  {{  106,  107;   Dec.  Dig.  {  22.*] 

11.  Paufebs    (I   22*)— IiBOAi.    Seitlembnt— 

BriDENCX. 

On  the  tssne  whether  an  alleged  pauper 
had  acquired  a  legal  settlement  in  a  town  aft- 
er his  removal  tiom  another  town,  evidence 
of  his  declaration  that  he  had  no  place  to 
wtiich  to  go,  made  after  his  coming  into  the 
former  town,  was  admissible  as  bearing  on 
the  question  of  his  having  a  place  of  residence. 
[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  {  107;  Dec.  Dig.  |  22.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;   Isaac  Wolfe,  Judge. 

Action  by  the  Town  of  Madison  against 
the  Town  of  Guilford  to  recover  the  costs 
of  supplies  furnished  a  panper,  alleged  to  be- 
long to  defendant  town.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  api>eal8. 
Affirmed. 

William  B.  Stoddard  and  Robert  C.  Stod- 
dard, for  appellant  Edmund  Zacher,  tor  ap- 
pellee. 

PRENTICE,  J.  Charles  A.  Spencer  had 
his  legal  settlement  in  the  defendant  town 
of  Guilford  at  the  time  of  the  death.  In  Sep- 
tember, 1903,  of  his  father,  with  whom  he 
had  always  lived.  He  was  then  25  years  of 
age,  and  of  inferior  mental  powers.  He  con- 
tinued to  live  on  his  late  father's  farm  In 
Guilford  until  it  was  sold,  April  5,  1004,  and 
a  few  days  thereafter.  At  this  time  he  tools 
his  few  belongings  and  went  into  the  plain- 
tiff town  of  Madison,  where  he  thereafter  re- 
mained continuously  until  after  January  14, 
1911,  save  for  three  absences,  each  of  a  few 
months  dnration.  On  December  3,  1910,  the 
selectmen  of  Madison  furnished  him  with  aid 
as  a  person  requiring  such  aid  from  them  un- 
der the  law  regulating  the  support  of  the 
poor,  and  on  that  day  gave  to  the  defendant, 
as  the  town  chargeable  with  his  support 
the  notice  prescribed  in  section  2485  of  the 
General  Statutes.  December  10,  1910,  they 
rendered  to  the  defendant  a  bill  for  the  ex- 
pense thus  incurred.  Between  December  9, 
1910,  and  January  14,  1911,  further  aid  was 
similarly  furnished,  and  a  bill  therefor  pre- 
sented on  January  14,  1911.  Payment  of 
these  amounts  not  having  been  made,  this 
action  was  brought  to  recover  them. 

Prior  to  the  times  mentioned,  tbe  Madison 
selectmen  had  furnished  help  for  the  support 
of  Spencer,  by  the  payment  of  a  weekly  sum, 
from  July  10,  1909,  to  March  1,  1910.  The 
amounts  thus  expended  were  repaid  to  the 
town  of  Madison  by  the  selectmen  of  Guil- 
ford, upon  notice  and  presentation  of  bill. 
The  defendant  by  Its  counterclaim  seeks  to 
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recover  back  the 'amount  of  these  payments. 
The  facts  thus  far  stated  are  nneontroverted. 

The  issues  Joined  called  for  the  determina- 
tion by  the  Jury  of  two  principal  questions, 
to  wit:  First.  Was  Spencer,  at  the  time 
when  the  aid  was  furnished  him,  entitled  to 
it  at  the  hands  of  the  selectmen  of  Madison? 
and,  second.  Was  the  defendant  chargeable 
with  the  expenses  thug  incurred,  as  being  the 
town  of  Spencer's  legal  settlement  ? 

No  complaint  is  made  of  the  conduct  of  the 
cause  as  bearing  upon  the  former  of  these 
issues.  The  latter,  under  the  claims  of  the 
defendant  and  the  conceded  facts.  Involved 
two  subordinate  Issues.  One  was  whether  or 
not  Spencer  had  resided,  within  the  meaning 
of  the  statute  (General  Statutes,  g  2469),  four 
years  continuously  in  Madison  between  about 
April  8,  1904,  and  July  10,  1909;  the  other, 
whether  or  not  he,  having  no  family,  had, 
while  thus  residing,  maintained  himself  dur- 
ing the  whole  of  such  continuous  period  with- 
out becoming  chargeable  to  the  town.  Under 
the  evidence  presented,  the  latter  question 
became  resolved  Into  an  inquiry  as  to  wheth- 
er help  unquestionably  given  upon  one  occa- 
sion, in  January,  1906,  to  his  brother  and 
family,  wiCh  whom  he  was  then  boarding, 
was,  under  the  circumstances,  help  'given  to 
him.  The  date  upon  which  this  assistance 
was  rendered  was  such  that,  if  it  was  to  be 
regarded  as  rendered  to  Charles  Spencer, 
that  incident  would  necessarily  defeat  the 
defendant's  claim  that  he  had  gained  a  settle- 
ment in  the  plaintiff  town,  with  the  inevita- 
ble result  that  his  settlement  in  Guilford  had 
not  been  lost. 

The  assignments  of  error  pursued  'before 
us,  aside  from  those  growing  out  of  the  In- 
troduction of  testimony,  while  stated  in  sev- 
eral paragraphs,  all  gather  about  two  mat- 
ters. One  of  these  relates  to  the  flrst  sub- 
ordinate issue  Just  referred  to  as  to  resi- 
dence, and  the  other  to  the  second  of  such 
Issues  as  to  the  effect,  under  the  circumstanc- 
es, upon  Charles  Spencer's  status  of  the  as- 
sistance furnished  to  his  brother  Fred  and 
family  in  January,  1906,  as  related. 

The  reasons  of  appeal  which  are  pertinent 
to  the  former  of  these  issues  are,  adopting 
the  enumeration  of  the  defendant's  counsel,  { 
five  in  number.  The  flrst  In  order  Is  the 
court's  failure  to  charge  as  requested  in  a 
specified  request.  Identified  by  number.  lief- 
erence  to  the  request  so  numbered  discloses 
that  it  does  not  deal  at  all  with  the  subject 
in  question,  and  we  fail  to  find  any  other  one 
which  does  In  any  way.  Elvldently  this  was 
included  by  inadvertence.  The  remaining 
four  are  concerned  with  the  charge  as  made, 
and  take  exceptions  to  recited  portions. 

Before  passing  to  a  consideration  of  these 
criticised  passages,  we  ought  to  prepare  the 
way  by  calling  attention  to  the  general  situ- 
ation with  which  the  Jury  was  called  upon 
to  deal.  The  plaintiff  claimed  to  have  shown 
that  Spencer's  life  in  Madison  was  passed  in 
drifting  about  from  place  to  place,  sleeping 


in  unoccupied  houses,  huts,  bams,  and  oa: 
buildings,  in  doing,  from  time  to  time,  suo 
odd  Jobs  as  he  was  fitted  to  do,  and  in  sl'- 
sisting  in  part  upon  what  be  bousbt  acd 
in  part  upon  what  was  given  him  in  ebarir; 
by  those  who  took  pity  on  htm.  Xlie  onlr 
period  when  the  evidence  of  either  party  dis- 
closed that  he  lived  with  any  one,  or  in  t 
house  otherwise  occupied  than  by  himself,  o: 
otherwise  furnished  than  with  his  few  jier- 
sonal  belongings,  was  one  in  1906,  -when  he 
lived  in  the  family  of  his  brother  Fred. 

[1]  The  first  exception  is  taken  to  the 
court's  definition  of  the  word  "resided,"  as 
used  in  the  statute.  Its  statement  was  that, 
"by  'resided'  is  meant  a  fixed,  perman<>nt. 
and  established  residence,  as  dlstingnisbej 
from  a  ivsidence  which  is  merely  transjent 
or  temporary."  This  is  the  precise  declara- 
tion of  tills  court,  and  must  be  true,  if  the 
statute  is  to  have  a  reasonable  operation. 
Town  of  Salem  v.  Town  of  Lyme,  29  Conn. 
74,  81;  Hartford  v.  Champion,  58  Conn.  2i>. 
275,  20  Atl.  471;  Fairfield  ▼.  Kaston.  73 
Conn.  735,  738,  49  Atl.  200. 

[2]  The  second  passage  complained  of  is  in 
effect  but  a  restatement  of  this  same  prini-i- 
ple  through  the  application  made  of  It  to  the 
facts  of  the  case.  In  it  the  court  told  the 
Jury  that  if  it  should  find  that  Speocei's 
stay  in  Madison  "was  merely  of  a  transient 
or  temporary  nature,  and  that  he  bad  no 
fixed  or  established  residence  or  place  of 
abode  in  Madison,"  such  a  finding  woald  be 
decisive  of  the  case  in  favor  of  the  plalntifl. 
This  instruction  was,  under  the  admitted  cir- 
cumstances attending  Spencer's  case,  clearly 
correct 

In  the  next  passage  objected  to,  tbe  Jury 
was  told  that  in  determining  whether  Spen- 
cer had  resided  in  Madison,  within  tbe  mean- 
ing of  the  statute,  It  should  take  into  con- 
sideration all  of  the  facts  and  circumstaur- 
es  presented  in  evidence,  "including  the 
manner  in  which  it  has  been  shown  Spencer 
lived  while  in  Madison,  both  in  respect  to 
with  whom  be  lived,  the  various  places  in 
which  he  slept,  the  way  in  which  he  obtained 
his  sustenance  and  his  clothes,  and  the  work 
that  he  performed,  and  also  whether  he  had 
any  personal  effects,  and.  If  so,  what  they 
were,  and  where  he  left  them,  and  what  be 
did  with  them."  Here,  again,  no  part  of  the 
statement  of  the  court  is  open  to  dispute. 
It  embodies  observations  for  tbe  guidance  of 
the  Jury  which  were  both  true  and  pertinent 
and  which  could  not  with  propriety  bare 
been  omitted,  in  view  of  tbe  peculiar  fea- 
tures tbe  case  presented. 

[3]  The  court  in  this  connection  also  in- 
structed the  Jury  that,  while  tbe  fact  that 
a  person  removing  from  one  town  to  anoth- 
er in  this  state  is  of  Inferior  mental  capac- 
ity will  not  prevent  bis  acquisition  of  a  le- 
gal settlement  in  the  town  to  which  he  goes.^ 
provided  he  otherwise  satisfies  the  provision^ 
of  tbe  statute,  it  might  take  into  con-sldem- 
tlon  such  condition  of  mind  upon  tbe  part  of 
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Spencer  as  a  matter  of  eTidence,  together 
with  the  manner  In  -which  he  lived  In  Madi- 
son, and  such  other  facts  and  circumstances 
In  the  case,  for  the  purpose  of  determining 
whether  or  not  be  resided  in  that  town  In 
such  manner  as  to  gain  a  settlement  therein. 
We  are  nnable  to  discover  an  error  here.  In 
Plymouth  v.  Waterbury,  31  Conn.  515,  516, 
which  held  that  a  person  non  compos  mentis 
might  gain  a  new  settlement  by  commorancy, 
it  was  intimated  that  it  might  be  true  that 
stronger  evidence  of  a  change  of  domicile 
might  be  required  in  the  case  of  such  a  per- 
son than  in  the  case  of  other  persons.  But 
the  i)assage  under  criticism  does  not  assert 
that  proposition.  It  simply  asserts  that  an 
existing  condition  of  Inferior  mentality  is  a 
circumstance  wliich,  if  it  exists,  may  prop- 
erly be  considered  In  connection  with  the 
other  pertinent  circumstances  in  determining 
the  nltimate  fact  of  change  of  domicile.  A 
change  of  domicile  is  a  question  of  "act"  and 
"intention."  Jacobs  on  Domicile,  S  125;  Clin- 
ton v.  W^tbrook,  38  Conn.  9,  12;  Yale  v. 
West  Middle  School  District,  59  Conn.  489, 
491,  22  AU.  295,  13  L.  B.  A.  161.  In  de- 
termining these  questions,  a  great  variety  of 
facts  and  circumstances  may  be  pertinent, 
and  it  may  be  necessary  "to  make  a  minute 
inquiry  into  the  habits,  character,  pursuits, 
social  and  domestic  relations  and  indeed  the 
whole  history  of  the  person  from  bis  youth 
up."  10  Amer.  &  Eng.  Ency.  of  Law,  20. 
Surely  mental  incapacity  is  not  a  fact  to  be 
ignored  when  the  acts  of  the  individual  are 
being  interpreted  and  a  valuation  put  upon 
them,  or  wh^i  intent  is  to  be  discovered 
therefrom. 

[4]  Defendant's  counsel  introduce  their  dis- 
cussion of  this  general  subject  of  error  touch- 
ing the  matter  of  residence  with  the  state- 
ment that  the  important  question  which  it 
was  desired  to  raise  was  "whether  the  court 
was  correct  in  ruling  that  a  person  who  was 
living  as  the  finding  shows  that  Spencer  was 
living  in  Madison — that  is.  In  outhouses  and 
bams,  doing  his  own  cooking,  boarding  with 
bis  brother,  living  in  workmen's  houses  of  his 
employers,  etc. — could  not  gain  a  legal  settle- 
ment in  Madison."  We  are  unable  to  discov- 
er any  ruling  or  instruction  to  that  effect. 
Their  consideration  of  this  subject  is  con- 
cluded with  the  proposition  that  "the  court 
should  have  stated  that  a  i)er8on,  living  as 
Si»encer  admittedly  was,  could  acquire  a  set- 
tlement under  the  statute.  If  he  complied 
with  the  other  requirements  of  the  law." 

These  extracts  from  the  brief,  as  well  as 
the  general  tenor  of  its  discussion  of  this 
group  of  assignments  of  error,  indicate  that 
counsel's  real  complaint  is  not  to  be  found 
In  what  the  court  cliarged,  but  in  what  it  did 
not  charge.  The  real  criticism  is  that  the 
court  stopped  where  it  did,  and  did  not  go 
further  and  give  additional  Instructions  im- 
mediately directed  to  a  situation,  such  as 
Spencer's  life  in  Madison  presented,  and  such 


instructions  as  would  practically  compel  the 
Jury  to  find  that  the  circumstances  of  that 
life  and  manner  of  it  were  such  as  to  con- 
stitute residence,  within  the  meaning  of  the 
statute,  or  at  least  make  it  easy  for  it  to  so 
find.  But  the  defendant  made  no  request 
that  the  court  charge  in  the  manner  indicat- 
ed, or  at  all,  as  bearing  upon  the  manner  of 
Spencer's  life;  and  there  is  no  assignment 
of  error  to  the  effect  that  the  charge,  for 
the  want  of  such  instruction,  was  not  adapt- 
ed to  the  issues,  or  sufficient  for  the  guidance 
of  the  Jury  in  the  case  before  it.  Hartford 
v.  Champion,  68  Conn.  268,  276,  20  Atl.  471. 
We  have  no  occasion,  therefore,  to  consider 
how  far  the  law  goes,  if  at  all,  in  permitting 
a  residence  for  the  purposes  of  the  pauper 
statutes  to  be  acquired  through  a  kind  of 
life  within  a  town,  such  as  Spencer's  con- 
fessedly was,  or  such  as  the  Jury,  upon  the 
plaintiff's  testimony,  which  went  to  the  verge 
of  characterizing  him  as  at  times  a  vagrant, 
might  have  found  it  to  have  been. 

[6]  It  appeared  in  evidence  that  upon  the 
settlement  of  the  estate  of  Spencer's  father 
the  sum  of  $117.73  remained  in  the  hands  of 
the  executor  in  trust  for  the  son.  Ehridence 
was  offered  to  show  the  state  of  this  fund 
until  the  trust  was  finally  closed,  August 
16, 1910,  and  the  trustee's  account  filed,  show- 
ing that  the  fund  had  been  expended.  The 
court,  in  its  Instructions  upon  the  Issue  as  to 
whether  or  not  Spencer,  at  the  several  times 
between  July  12, 1909,  and  January  14,  1911, 
when  assistance  was  provided  for  him  by  the 
plaintiff,  was  a  person  entitled  to  receive 
such  assistance,  told  the  Jury  that,  as  bear- 
ing upon  it,  it  should  take  into  consideration 
the  defendant's  claims  tliat  Spencer  had 
funds  in  the  hands  of  the  trustee,  wUch 
could  have  been  obtained  for  his  support,  if 
necessary,  and  that  there  was  an  outstanding 
order,  given  by  this  trustee,  upon  whicb 
Spencer  could  have  obtained  certain  neces- 
saries. It  was  added  that  these  matters  were 
only  to  be  considered,  so  far  as  the  plaintiff's 
demand  under  the  complaint  was  concerned, 
with  reference  to  the  existence  of  the  facts 
claimed  at  the  times  when  the  aid,  for 
which  recovery  was  sought,  was  furnished,  in 
December,  1010,  and  January,  1911,  and,  so 
far  as  the  defendant's  cinim  under  its  ooou- 
terclaim  was  concerned,  as  related  to  the 
times  when  the  aid  in  question  was  provided. 

The  defendant  does  not  complain,  and 
could  not  well  complain,  of  this  statement, 
as  related  to  the  subject  under  di8c^sslon;s 
but  it  urges  that  the  effect  of  the  language 
here  used  was  to  withdraw  from  the  consid- 
eration of  the  Jury  the  matters  referred  to 
in  their  bearing  upon  the  issue  later  dis- 
cussed by  the  court  as  to  whether  or  not 
the  help  given  to  Frederick  Spencer  and  his 
family,  in  January,  1906,  was  to  be  regard- 
ed as  help  furnished  to  Charles.  This  is  a 
charge,  founded  upon  a  too  exacting  and 
precise  criticism,  which  loses  whatever  force 
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It  wonid  otherwise  have,  by  reason  of  tbe 
fact  that  tbe  court  In  Its  Instructions  upon 
this  latter  Issue  told  the  Jury  that,  it  It 
should  find  that  Charles  did  not  receive  any 
of  the  benefit  of  such  assistance,  or,  If  it 
should  find  that  he  personally  was  not  le- 
gally entitled  to  receive  support,  because  he 
had  means  of  his  own  at  that  time  that  were 
available  for  his  support,  and  such  that  he 
was  not  entitled  to  aid  from  the  town,  then 
It  could  not  be  said  that  he  became  at  such 
time  an  actual  expense  to  the  town,  and  the 
aid  furnished  his  brother  under  the  circum- 
stances would  not  prevent  Charles  from 
gaining  a  legal  settlement  In  Madison.  This 
was,  to  say  the  least,  a  strong  statement  in 
favor  of  the  defendant,  and  in  view  of  It  It 
Is  difficult  to  Imagine  that  the  jurymen  could 
have  derived  from  the  charge  the  notion 
that  Charles'  possession  of  available  financial 
resources,  sufficient  for  his  reasonable  main- 
tenance, through  the  trust  created  by  his  fa- 
ther, would  be  a  matter  immaterial  and  not 
to  be  considered  as  bearing  upon  the  ques- 
tion whether  he  was  to  be  regarded  as  a 
recipient  of  assistance  from  the  town  through 
the  medium  of  that  which  was  furnished  to 
his  brother. 

The  plalntur  offered  Spencer  as  a  witness, 
and  Inquired  of  him  as  to  the  town  of  his 
birth,  the  residence  of  his  father  in  that 
town,  his  removal  therefrom  to  Ouilford  with 
his  father  when  16  years  of  age,  his  resi- 
dence in  the  latter  town  with  his  father 
until  the  latter's  death  in  September,  1903, 
when  the  son  was  about  25  years  old,  and 
his  thereafter  remaining  upon  his  late  fa- 
ther's farm  until  its  sale  In  April,  1904.  Upon 
cross-examination  he  was  asked,  with  re- 
gard to  the  period  since  his  father's  death, 
if  he  had  not  gone  back  to  Madison  when- 
ever  he  went  away  to  work,  and  had  finish- 
ed. The  answer  being  In  the  affirmative, 
counsel  next  Inquired:  "And  have  always 
made  Madison  your  home  since  that  time, 
haven't  you?"  Upon  objection  this  question 
was  excluded.  Complaint  Is  made  of  this 
ruling. 

[•]  One's  intent  attending  a  change  of 
place  of  abode  from  that  of  the  then  domicile, 
or  continuance  In  such  changed  place  of 
abode,  is  a  recognized  factor,  and  an  im- 
portant one.  In  the  determination  of  the 
question  of  acquired  domicile.  Such  being 
the  case,  evidence  to  establish  it  is  necessari- 
ly relevant,  and  the  testimony  of  the  party 
himself  is  admissible.  Wigmore  on  Evi- 
dence, H  1727,  1784;  Jacobs  on  Domicile,  | 
467. 

[7]  In  the  present  case  the  question  did  not 
directly  call  for  Spencer's  testimony  as  .to 
his  intent,  as  it  should  have  done,  if  it  was 
desired  to  obtain  from  him  an  expression  up- 
on this  point.  It  touched  that  subject  only 
as  an  intent  to  make  a  place  of  abode  that 
of  domicile  is  involved  In  the  legal  concep- 
tion of  "home."     It  is  doubtless  true  that 


"home"  is  the  fundamental  Idea  of  domicile^ 

But  it  is  also  true  that  the  home  and  "domi- 
cile" do  not  always  correspond.  "The  concep- 
tion of  domicile,  being  a  creation  of  the  law, 
contains  within  it  certain  legal  fictions  es- 
tablished for  the  purpose  of  giving  greater 
precision  and  certainty  in  the  application 
of  various  rules  of  law.  But  these  fictlonB 
are  not  recognized  as  belonging  to  the  or- 
dinary conception  of  home,  and  consequent^ 
a  person's  domicile  and  home  may  be  In 
dlfTerent  places."    Jacobs  on  Domicile,  |  71. 

El,  •]  The  question  propounded  to  tbe  wit- 
ness, in  so  far  as  It  related  to  the  matter  of 
Spencer's  Intent  attending  bis  abiding  In 
Madison,  was  thus,  from  the  standpoint  of 
the  law,  one  which  was  objectionable  as  call-  | 
ing  for  a  legal  conclusion  upon  a  matter  In- 
volving other  conslderationB  than  Intent.  It  I 
was  also  objectionable  as  being  vagrie  and  . 
uncertain  in  its  purport,  when  addressed  to 
the  average  witness,  not  skilled  In  the  law,  , 
not  to  say  one  of  Inferior  mental  capacity. 
When  so  addressed,  it  was  easily  suscepti- 
ble of  a  misunderstanding  of  its  scope,  and 
might  readily  elldt  an  answer  which  might 
be  misused.  Furthermore,  the  question  was 
decidedly  objectionable  by  reason  of  its  lead- 
ing character,  and  especially  when  pnt  to 
a  witness  of  limited  mentality,  such  as  Spoi- 
cer  was.  For  the  purposes  of  the  line  of  in- 
quiry counsel  was  pursuing,  he  had  made 
the  witness  his  own,  and  was  not  entitled 
to  the  privileges  of  cross-examination.  An 
affirmative  answer  elicited  from  snch  a  wit- 
ness by  such  a  question  could  not  In  rea- 
son have  weighed  appreciably  In  a  considera- 
tion of  the  testimony.  The  court  was  with- 
in its  rights  in  excluding  the  question,  and 
Its  ruling,  even  if  erroneous,  could  not  bave 
harmed  tbe  defendant 

[10]  The  court,  upon  the  plaintiff's  ob- 
jection, excluded  a  letter,  written  by  Spencer 
to  the  executor  of  bis  father's  estate  abont 
two  weeks  before  the  sale  of  the  farm.  In 
which  he  presented  a  claim  against  the  es- 
tate, and  in  conclusion  used  the  following 
sentence,  to  wit:  "I  do  not  want  yon  to 
save  any  land  or  the  house  for  me  at  all." 
As  bearing  upon  tbe  matter  of  domicile,  not 
only  is  evidence  of  Intent  concurring  witb  or 
attending  acts  admissible,  but  evidence  of 
an  Intent  as  to  the  future  will  also  be  re- 
ceived. Wigmore  on  Evidence,  H  1727,  1784; 
Viles  v.  Waltham,  157  Mass.  542.  32  N.  E. 
901,  34  Am.  St  Rep.  311.  Any  inference, 
however,  which  could  be  fairly  dravm  from 
this  excluded  letter  of  the  witness,  to  the 
effect  that  the  writer  bad  formed  the  pur- 
pose of  no  longer  living  in  Guilford,  not  to 
say  giving  up  his  domicile  there,  and  estab- 
lishing it  in  Madison,  or  elsewhere,  is  ao  re- 
mote and  unsubstantial  that  no  harm  could 
have  come  to  the  defendant  from  tbe  mling. 

Certain  rulings  permitted  the  plaintiff  to 
show  the  manner  of  Spencer's  life  while  fn 
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Madison,  bis  habitations,  mode  of  living  and 
means  of  sustenance.  These  were  clearly 
correct. 

[11]  EMdence  that  Spencer,  going  to  the 
home  of  a  Mrs.  Keach  In  Bast  Haven,  in 
April,  1908,  seeking  food  and  work,  which 
he  obtained,  and  remaining  there  a  little 
more  than  two  months,  said  to  Mrs.  Keach 
npon  his  arrival  that  he  had  no  place  to 
which  to  go  was  manifestly  admissible  as 
bearing  npon  the  qaestlon  of  bis  having  a 
place  of  residence. 

The  remaining  ruling  objected  to  was  a 
wholly  immaterial  one. 

There  is  no  error.  The  other  Judges  con- 
curred. 


SEILEGTMBN  OF  TOWN  OF  MONTVnJiB 
V.  ALPHA  MILLS  CO. 

(Supreme  Court  of  Errors  of  Connecticnt. 
Dec  18,  1811.) 

Emirbht   DoifAiN    (i    238*)— Change    ow 

Grade  or  Streets— Assxssmerts—"Pkbsoii 

OB  Pebsons." 

Under  Gen.  St.  1902,  {  2067,  authorising 
persons  interested  in  altering  highways  to  re- 
monstrate  against  the  report  of  the  committee 
assessing  benefits  and  damages,  and  empower- 
ing the  court  to  order  a  jury  and  "grant  relief 
to  the  person  or  persons  making  such  appli- 
-cation,"  when  construed  in  connection  with  sec- 
tion 2070,  providing  that,  if  the  report  of  the 
jury  shall  not  increase  the  damages  allowed 
or  diminish  the  assessment  of  benefits,  the 
«onrt  shall  order  the  applicant  for  the  jury 
to  pay  the  costs  of  the  application,  etc.,  the 
court,  in  proceedings  to  assess  damages  and 
benefits  for  the  change  of  the  grade  of  a  high- 
way, may  not  order  a  jury  to  make  a  reas- 
sessment of  damages  and  benefits  on  the  appli- 
-cation  of  the  town  by  its  selectmen;  the  se- 
lectmen not  being  referred  to  by  the  words 
"person  or  persons,"  In  the  quoted  clause. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  J  238.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5322-8335;   vol.  8,  p.  7752.] 

Appeal  from  Superior  Court,  New  London 
County;    Ralph  Wheeler,  Judge. 

Application  by  the  Selectmen  of  the  Town 
«f  MontvUle  for  the  appointment  of  a  com- 
mittee to  estimate  and  assess  benefits  and 
-damages  occasioned  by  changing  the  grade 
of  a  highway.  The  court  overruled  plain- 
tilTs  remonstrance  to  the  report  of  the  com- 
nodttee,  reporting  no  benefits  to  the  defend- 
ant. Alpha  Mills  Company,  and  damages  at 
^1,000,  and  granted,  over  defendant's  ob- 
jection, a  motion  for  a  Jury  of  six  to  re- 
-estimate  the  benefit  and  damages.  From  a 
Judgmoit  on  the  report  of  the  Jury,  report- 
ing that  the  benefits  and  damages  are  equal, 
and  from  the  denial  of  the  motion  of  defend- 
ant for  Judgment  on  the  report  of  the  com- 
mittee, it  appeals.  Reversed  and  remanded, 
to  be  proceeded  with  according  to  law. 


Donald  O.  Perkins,  for  appellant  Charles 
W.  Comstock  and  Lee  R.  Bobbins,  for  ap- 
pellee. 

HALL,  O.  J.  The  important  question  pre- 
sented by  this  appeal  Is:  Was  the  superior 
court,  after  the  report  of  the  committee  as- 
sessing $1,000  damages  In  favor  of  the  de- 
fendant company,  empowered  by  statute  to 
order,  upon  the  application  of  the  plaintiffs, 
a  reassessment  of  benefits  and  damages  by 
a  Jury? 

The  following  statutory  provisions  are 
relevant  to  this  question: 

Section  2061  of  the  General  Statutes  pro- 
vides that:  "When  the  owner  of  land  ad- 
joining a  public  highway  or  of  any  Interest 
In  such  land,  shall  sustain  special  damage, 
or  receive  special  benefits  to  his  property, 
by  reason  of  any  change  in  the  grade  of 
such  highway"  the  town,  dty,  or  borough 
in  which  such  htghvray  is  situated  "shall  be 
liable  to  pay  to  such  owner  the  amount  of 
such  special  damage,  and  shall  be  entitled 
to  receive  from  him  the  amount  or  value  of 
such  special  benefits,  to  be  ascertained  in 
the  manner  provided  for  ascertaining  dam- 
ages and  benefits  occasioned  by  laying  out 
or  altering  highways." 

Section  2054  provides  that:  "If  the  se- 
lectmen of  any  town,  and  any  person  inter- 
ested in  the  layout,  opening,  grading  or  al- 
tering any  highway  or  private  way  therein, 
cannot  agree  as  to  the  damages  sustained  by 
or  the  benefits  accruing  to  such  person  there- 
by, the  selectmen  shall  apply  to  any  Judge 
of  the  superior  court,  who,  having  caused 
reasonable  notice  to  be  given  to  the  parties 
interested,  shall  appoint  a  committee  of 
three  disinterested  electors,  to  estimate  and 
assess  to  such  person  injured  or  benefited 
the  damages  sustained  by  him  or  the  benefits 
accruing  to  him  by  such  layout,  opening  or 
alteration  of  such  way,"  and  such  commit- 
tee, after  notice  to  the  parties,  "shall  under 
oath  make  such  estimate  and  assessment, 
and  forthwith  report  their  doings  to  the  su- 
perior court    •    •    • " 

Section  2055  provides  that  "any  person  In- 
terested In  such  estimate  or  assessment  may 
remonstrate  against  the  acceptance  of  said 
report  for  any  irregularity  or  improper  con- 
duct," and  that  "thereupon  the  same  pro- 
ceedings shall  be  had  by  said  court  in  ac- 
cepting or  rejecting  said  report  and  in  order- 
ing a  Jury  to  reassess  the  damages  and  ben- 
efits, or  either,  as  provided  in  the  case  of 
applications  brought  to  said  court  against 
towns  for  the  layout  or  alteration  of  high- 
ways.   •    •    •" 

Sections  2065  and  2066  provide  that: 
"When  the  selectmen  of  any  town  shall  re- 
fuse to  lay  out  any  necessary  highway,  or 
to  make   any  necessary  alteration   in  any 
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existing  blgbway,  any  person  may  prefer  an 
application  tberefor  to  the  superior  court 

•  •  •  and  unless  the  parties  shall  agree 
as  to  the  Judgment  to  be  rendered,  such  ap- 
plication sliall  be  heard  and  decided  by  a 
committee  of  three  disinterested  persons  to 
be  appointed  by  the  court;"  that  "If  such 
committee  shall  find  that  such  highway  will 
be  of  common  convenience  and  necessity 
they  shall  survey  and  lay  out  the  same,  and 
estimate  the  damaged  sustained  by  or  the 
special  benefits  accruing  to  each  person  by 
the  layout  •  •  •  and  report  in  writing 
their  doings  to  said  court" 

Section  2067  contains  the  following  pro- 
vision: "All  persons  interested  in  laying  out 
or  altering  such  highway  may  appear  be- 
fore said  court,  and  remonstrate  against  the 
acceptance  of  said  report  for  any  Irregular- 
ity or  Improper  conduct  on  the  part  of  the 
committee  and  for  that  cause  the  court  may 
set  aside  said  report,  but  If  it  shall  be  of 
opinion  that  it  ought  to  be  accepted,  and  if 
before  its  acceptance  a  Jury  shall  be  moved 
for  to  re-estimate  the  damages  and  benefits 
or  either,  said  court  shall  order  a  Jury  of  six 

*  *  *  and  its  powers  shall  be  confined  to 
.granting  relief  to  the  person  or  persons  mak- 
ing such  application." 

Section  2070  is  as  follows:  "If  the  re- 
port of  the  Jury  when  accepted  shall  not 
Increase  the  damages  allowed  or  diminish 
the  assessment  of  benefits  to  the  applicant 
In/  the  committee  the  court  shall  order  the 
applicant  for  the  Jury  to  pay  the  costs  of  the 
application,  but  if  such  Jury  •  •  •  shall 
increase  sncb  damages  or  diminish  such  as- 
sessment of  benefits  the  damage  so  assessed 
shall  be  allowed  with  the  costs  of  the  appli- 
cation and  paid  by  the  town." 

It  is  evidently  immaterial  to  the  question 
before  us  whether  the  damages  and  benefits 
sought  to  be  assessed  in  this  proceeding  are 
those  described  in  sections  2051  or  2054,  since 
it  is  expressly  provided  that  In  either  case  a 
Jury  may  be  ordered  to  reassess  them  in  the 
manner  provided  by  section  2067. 

The  decisive  question  Is  whether  section 
2067  provides  that  the  court  may  order  a 
Jury  to  make  such  reassessment  upon  the  ap- 
plication of  the  town  by  its  selectmen.  We 
are  of  the  opinion  tliat  it  does  not. 

First,  section  2067  limits  the  powers  of 
the  Jury  "to  granting  relief  to  the  person  or 
persons  making  said  application."  The  se- 
lectmen, as  Individuals,  are  evidently  not  re- 
ferred to  by  the  words  "person  or  i)erson8." 
As  such  tbey  have  no  personal  Interest  in 
the  proceeding.  They  are  merely  the  repre- 
sentatives of  the  town.  The  real  parties  are 
the  persons  who  claim  to  have  sustained 
special  damages  beyond  the  special  benefits 
received  and  the  town  which  is  to  pay  tfie 
damages,  and  to  whom  the  benefits  are  to  be 
paid.   Baker  r.  Windham,  23  Conn.  597,  601. 


Second,  section  2070,  regarding  the  pay- 
ment of  C08te/>n  the  report  of  the  Jory,  very 
clearly  indicates  that  the  property  otmers 
only  can  apply  for  a  reassessment  by  a  Ju- 
ry. The  costs  are  by  the  provisions  of  tliia 
section  to  be  paid,  either  by  the  applicant 
for  the  Jury,  or  the  town.  The  only  ap- 
plicant for  a  reassessment  by  a  Jury  refer- 
red to  is  the  one  to  whom  the  committee  has 
assessed  benefits  or  damages.  Damages  and 
benefits  are  not  assessed  to  tlie  town,  but 
only  to  the  property  owners. 

Again,  this  section  provides  that  If  tlM 
report  of  the  Jury  shall  not  increase  the 
damages  or  diminish  the  benefits  the  ap- 
plicant shall  pay  the  costs.  This  language 
clearly  indicates  that  the  applicant  for  re- 
assessment by  Jury  Is  one  who  seeks  to  bare 
the  damages  increased  or  the  benefits  di- 
minished or  both.  Such  wonld  be  tbe  pur- 
pose of  an  application  for  reassessment  by 
the  property  owner,  bnt  not  of  tbe  town, 
which.  If  it  could  ask  for  a  reassessment  by 
a  Jury,  wonld  seek  Just  the  opposite,  namely, 
to  have  the  damages  diminished  or  tbe  bene- 
fits Increased,  or<both.  If  the  town  or  tbe 
selectmen  could  properly  be  applicants  for 
a  reassessment  by  Jury,  the  provision  of  this 
section  that,  as  such  applicants,  they  wonld 
be  required  to  pay  costs,  because  they  failed 
to  increase  the  damages  or  diminish  tlie 
benefits  allowed  by  the  committee,  would  be 
a  very  remarkable  one. 

But  practically  the  same  question  that  Is 
raised  in  tliis  case  was  passed  upon  in  the 
case  of  Betts  and  Others  v.  Hartford,  2S 
Conn.  180,  186,  decided  In  185&  The  Uw 
then  in  force  In  relation  to  the  assessment 
of  damages  from  the  layout  or  alteration  of 
highways  and  to  a  reassessment  by  Jnry 
was  similar  to  the  provisions  of  onr  pres- 
ent statutes,  excepting  that  the  assessment 
was  first  made  by  the  county  commission- 
ers, instead  of  by  a  committee.  In  the  cas« 
cited,  tbe  claim  having  been  made  that  tlie 
defendants  were  under  the  statute  entitled 
to  have  tbe  damages,  which  had  been  as- 
sessed by  the  county  commissioners,  and 
which  were  claimed  to  be  excessive,  reas- 
sessed by  a  Jury,  this  court  said:  "Persona 
whose  lands  are  taken  alone  have  this  right 
and  privilege,  but  not  the  public;  for  it  Is 
the  public  by  its  own  agents  who  have  token 
the  land  from  others  at  Its  Just  value,  as 
fixed  by  themselves — the  legally  constituted 
agents  of  the  government— and  certainly  tbe 
public  cannot  complain  of  the  Judgment  of 
their  own  agents.  This  we  are  satisfied  is 
the  theory,  and  we  see  nothing  in  the  stat- 
ute which  leads  us  to  form  a  oontrai;  opin- 
ion." 

In  the  case  before  as,  the  superior  court 
should  have  denied  the  application  of  tbe 
selectmen  for  a  reassessment  by  m  Jniy. 
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Tbere  1b  error,  and  the  Judgment  of  tbe 
superior  court  Is  reversed  and  tbe  cause  re- 
manded, to  be  proceeded  with  according  to 
law. 


HAWKEN  T.  DALB¥  et  nx. 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec.  19,  1011.) 

1.  Evidence   (|  355*)— Private  Memobanda 
— Admissibility. 

Id  an  action  by  a  builder  for  the  value  of 
labor  and  materials  fnrnistied,  a  statement  of 
items  for  labor,  copied  from  the  time  book 
where  the  time  of  the  men  employed  on  that 
and  other  work  was  originally  entered,  the  pa- 
per being  made  to  be  filed  with  the  other  bills 
for  material,  and  bein^  plaintiFs  regular  and 
only  way  of  doing  business  for  each  job,  was 
admissible  in  evidence  as  a  memorandum  of 
details  of  which  plaintitF  had  no  independent 
memory,  where  plaintiff  testified  to  its  accura- 
cy when  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1484-1491;   Dec.  Dig.  |  355.*] 

2.  l^iAL    (§   296*)— Instbuctions— Refusal 
— iNSTBucnoNS  EJlsewhebk  Given. 

It  was  not  error  to  refuse  to  instruct  as 
to  the  dut^  of  tbe  jury  if  there  should  be  an 
«xart  equipoise  in  the  evidence,  where  tbe 
court  instructed  that  plaintiff  had  the  burden 
to  establish  his  claim  by  a  fair  preponderance 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  706-718;    Dec  Dig.  $  296.*] 

3.  Tbial  (I  262*)— iHSTBTTcnoNS— Requests 
— Applicabilitt  to  Evidence. 

Refusal  to  charge  falsus  in  uno,  falsus  in 
omnibus,  was  proper  where  the  maxim  does 
not  appear  to  have  applied  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f§  50&-612;   Dec  Dig.  {  252.*] 

4.  Tbial  (|  292*)— Instbuotions— Requests 
— Applicabilitt   to  Evidence. 

In  an  action  by  a  building  contractor  for 
the  value  of  labor  and  material  furnished,  an 
instruction  that  plaintiff  could  not  disregard 
the  contract  and  recover  on  a  quantum  meruit 
was  properly  refused  where  it  did  not  relate  to 
the  issues  as  framed  and  tried,  and  since  it 
was  a  self-evident  proposition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  606-612;    Dec  Dig.  i  252.*] 

5.  Contbacts  (§282*)— Building  Contbacts 
—Satisfaction  or  Owner. 

Under  a  building  contract  requiring  the 
work  to  be  done  to  the  owner's  satisfaction, 
honest  dissatisfaction  prevents  recovery,  and 
hence  in  an  action  by  the  contractor  it  was  er- 
ror to  refuse  to  so  instruct. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1284-1280;   Dec  Dig.  {  282.*] 

Appeal  from  City  Court  of  New  Haven; 
Richard  H.  Tyner,   Judge. 

Action  by  Harry  Hawken  against  John  P. 
Daley  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Walter  J.  Walsh  and  (Tbarles  F.  Mitchell, 
for  appellants.     John  Elliott,  for  appellee. 


WHEELER,  J.  Tbe  plaintiff  sued  upon 
an  express  agreement  on  his  part  to  furnish 
material  and  render  service  in  the  construc- 
tion of  a  building  for  the  defendant  upou 
his  agreement  to  pay  therefor  the  reasonable 
value.  The  defendant  pleaded  a  general  de- 
nial, and  for  a  second  defense  alleged  that 
the  plaintiff  agreed  to  do  said  work  for 
$450,  of  which  sum  he  had  paid  $300,  and 
tendered  the  plaintiff  the  balance;  and  that 
the  plaintiff  agreed  to  construct  said  build- 
ing in  a  skillful  and  workmanlike  manner, 
and  to  the  satisftiction  of  the  defendant,  and 
that  he  did  not  so  construct  the  building. 
One  ruling  on  evidence  is  complained  of. 

[1]  1.  Tbe  plaintiff  in  his  own  behalf  tes- 
tified be  could  not  tell  tbe  amount -of  labor 
he  furnished  tbe  defendant  without  looking 
at  the  bill  (Exhibit  H)  of  these  items  which, 
upon  Inquiry,  the  witness  said  was  an 
original  record  of  the  time  of  bis  men  on  tbe 
Job.  Thereupon  tbe  court  admitted  It  in 
connection  with  the  testimony  of  the  wit- 
ness over  the  objection  that  on  Its  face  it 
appeared  that  it  was  not  an  original  record. 

Upon  cross-examination,  tbe  witness  tes- 
tified be  kept  a  time  book  containing  the 
time  of  bis  men  on  the  different  Jotw  he  was 
doing,  that  at  tbe  end  of  this  Job  be  tran- 
8crU)ed  from  tbe  time  book  the  time  on  the 
Job  to  tbe  sheet.  Exhibit  H,  and  placed  this 
with  bills  for  material  used  on  this  job  in  an 
envelope  duly  marked,  and  that  he  kept  no 
other  book  and  the  method  adopted  in  this 
case  was  his  regular  method  of  business  on 
each  Job.  The  objection  that  tbe  sheet  was 
not  an  original  record  proceeded  upon  the 
theory  that  its  admissibility  depended  upon 
its  containing  original  entries  from  a  book. 
Tbe  time  book,  if  in  existence,  or  a  copy  of 
it,  if  not  in  existence,  would  have  been  ad- 
missible upon  proof  that  it  contained  a  daily 
account  of  tbe  plaintiff's  business  made  in 
the  regular  course  of  bis  business.  Smith 
▼.  I^aw,  47  Conn.  431,  435.  The  time  book 
was  not  in  existence,  and  a  sbeet  of  paper, 
though  containing  a  correct  transcript  of  a 
page  of  the  time  book.  Is  not  a  copy  of  tbe 
book.  It  cannot  be  held  to  be  similar  to  a 
sheet  from  a  loose  leaf  ledger  fbr  that  Is  a 
part  of  a  book  kept.  In  sequence,  and  on  its 
face  bears  the  stamp  of  trustworthines.s, 
while  this  sheet  never  was  a  part  of  a  book 
but  is  independent  of  relation  to  any  other 
sheet.  Rellly  v.  Torkoman,  78  C!onn.  645, 
63  Atl.  516.  It  would  be  difficult  to  support 
its  admission  upon  the  facts  before  the  court 
at  the  time  it  was  made;  the  facta  subse- 
quently appearing  make  the  exhibit  admis- 
sible. 

The  witness  was  asked  to  testify  as  to  tbe 
details  of  a  transaction  which  are  proper 
subjects  of  l>ook  entries.  He  cannot  do  this 
without   reference  to   tbe  record  of  these 
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Items  as  made  by  him  and  copied  from  a 
time  book  which  he  himself  kept  In  the  day 
and  time.  He  does  not  attempt  to  use  the 
paper  to  refresh  his  recollection.  He  knows 
the  paper  contains  an  accurate  account  of 
the  time  as  kept  by  him,  and  In  effect  he  so 
states.  It  was  therefore  admissible  In  con- 
nection with  his  statement  of  the  accuracy 
of  the  account  when  made. 

A  memorandum  of  details  may  refresh  the 
recollection  of  the  witness  who  made  it  or 
saw  It  made;  if  so,  the  recollection  of  the 
witness  must  be  given  and  the  memorandum 
excluded.  Palmer  v.  Hartford  Dredging  Co., 
73  Conn.  182,  187,  47  AU.  125.  Or,  as  In  this 
case,  It  may  not  refresh  his  recollection, 
but  If  he  knows  it  to  cq;rrectly  state  the  de- 
tailed facts  of  which  he  has  no  present  mem- 
ory, It  may.  In  connection  with  his  testimo- 
ny, be  admitted  as  a  memorandum  of  de- 
tails essential  to  the  full  proof  of  the  trans- 
action, and  In  substance  this  was  the  basis 
upon  which  this  was  admitted.  Curtis  t. 
Bradley,  65  Conn.  99,  114,  31  Atl.  691,  28  L. 
R.  A.  143,  48  Am.  St  Rep.  177. 

The  defendants'  request  that  the  court 
charge  the  Jury  that  If  they  find  Exhibit 
H  was  not  an  original  entry  they  should 
disregard  It  as  evidence  was  properly  re- 
fused. 

[2]  The  defendant  complains  of  the  court's 
failure  to' comply  with  his  request  to  charge 
as  to  the  duty  of  the  jury  in  case  there  was 
an  exact  equipoise  In  the  evidence. 

2.  The  court  Instructed  the  Jury  that  "the 
burden  of  proof  Is  npon  the  plalntlEF  to  es- 
tablish by  a  fair  preponderance  of  the  evi- 
dence the  essential  allegations  of  his  com- 
plaint" and  It  Instructed  the  Jury  fully  as  to 
what  It  regarded  as  these  elements.  There 
can  be  no  equipoise  In  the  evidence  where 
there  is  a  preponderance  of  proof  and  a 
preponderance  In  support  of  the  elements 
essential  to  a  cause  of  action.  A  reading 
of  the  entire  charge  makes  it  reasonably  cer- 
tain the  jury  must  have  understood  what  It 
was  Incumbent  upon  the  plaintiff  to  prove 
and  that  no  harm  resulted,  although  this 
request  might  properly  have  been  given. 
City  Bank's  Appeal,  64  Conn.  273,  274,  7  Atl. 
548;  Wolfe,  v.  Ives,  83  Conn.  178,  76  Atl. 
628. 

The  defendant  claims  the  court  erred  in 
not  charging  that  the  plaintiff  must  es- 
tablish by  the  preponderance  of  the  evidence 
the  value  of  the  services  and  material,  but 
these  were  plainly  stated  to  be  among  the 
elements  of  proof  necessary  to  the  plain- 
tiff's case,  and  the  jury  had  been  told  that 
the  plaintiff  must  establish  by  a  fair  pre- 
ponderance of  the  evidence  the  essential  ele- 
ments of  his  case. 

[3]  8.  Another  claimed  error  is  the  neg- 
lect of  the  court  to  charge,  as  requested, 
falsus  in  nno,  falsus  in  omnibus.  This  re- 
quest was  a  mere  statement  of  a  principle 
of  law,  and  neither  in  the  request  nor  else- 


where do  we  find  facts  stated  from  wblcb 
the  application  of  the  maxim  might  be  made. 
Allen  V.  Rundle,  60  Conn.  9,  83,  47  Am.  Bep. 
599.  The  court's  duty  was  to  charge  the  Juiy 
as  to  the  principles  applicable  to  tlie  Cacts 
of  the  case,  not  as  to  abstract  principles  of 
law  not  supported  by  the  facts  of  the  case 
Morris  v.  Piatt,  32  Conn.  82 ;  Siason  r.  Ston- 
ington,  73  Conn.  348,  364,  47  Att.  602. 

[4]  4.  The  defendant's  request  that  the 
court  charge  the  Jury  tliat  if  the  plaintiff 
made  an  express  contract  and  found  he  could 
not  do  the  work  thereunder  at  a  profit  he 
could  not  disregard  the  contract  and  recover 
on  a  quantum  meruit  has  no  relation  to  the 
issues  as  framed  or  tried  to  the  Jury,  and  In 
addition  was  a  self-evldrat  proposition. 

[6]  5.  As  we  understand  tlie  dbarge  tlie 
court  left  the  issues  to  the  Jury  as  follows: 
If  they  found  proven .  the  express  contract 
claimed  by  the  plaintiff  they  should  ascer- 
tain the  reasonable  value  of  the  matoiai 
and  services  furnished,  deduct  the  pay mmt 
made  by  the  defendant,  and  render  a  ver- 
dict for  the  balance  with  Interest  If  they 
found  the  plaintiff  expressly  agreed  to  con- 
struct the  building  for  $450,  and  did  it  they 
should  deduct  the  payment  made  of  $300.  and 
render  a  verdict  for  the  $150,  with  interest 
if  they  found  no  tender  to  have  been  made, 
and  without  interest  If  they  found  legal  ten- 
der to  have  been  made. 

If  they  found  no  express  contract,  bat 
found  that  the  plaintiff  furnished  material 
and  rendered  service  they  should  ascertain 
their  fair  and  reasonable  market  value,  de- 
duct the  payment  made,  and  render  their 
verdict  for  such  sum  with  Interest.  T\» 
serious  objection  to  the  charge  Is  the  refus- 
al of  the  court  to  comply  with  the  defend- 
ant's request  that,  "If  the  jury  believe  and 
find  that  the  plaintiff  agreed  to  do  the  work 
in  connection  with  the  erection  of  the  hand- 
ing for  the  defendant  to  the  satisfaction  of 
the  defendant  and  they  further  find  that 
the  defendant  Is  not  satisfied  with  the  work, 
the  plaintiff  cannot  recover,  and  it  makes  no 
difference  whether  the  defendant  fails  to  be 
satisfied  is  reasonable  or  unreasonable"  The 
defendant  made  the  subject  of  this  reque!>t 
a  part  of  his  second  defense.  The  finding  is 
that  the  defendant  offered  evidence  to  prove 
and  claimed  that  he  had  proved  "that  the 
work  was  to  be  performed  *  *  *  to  the 
satisfaction  of  the  defendant"  And  the 
court  in  Its  charge  recognised  this  defense  as 
an  Issue  before  the  Jury  by  Including  it 
among  the  "principal  Issues"  to  be  deter- 
mined by  the  Jury.  Nowhere  In  the  dwrge 
does  the  court  explain  to  the  Jury  the  legal 
rdation  of  this  Issue  to  the  case. 

The  verdict  imports  a  finding  adverse  to 
the  contract  to  build  for  a  stated  sum  as 
claimed  by  the  defendant  but  it  does  not 
necessarily  import  a  finding  that  the  building 
was  not  to  be  constructed  to  the  satisfaction 
of  the  defendant,  nor  tliat  the  oonstraction 
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was  In  fact  to  his  satisfaction.  Such  a  de- 
fense Is  a  complete  one.  An  honest  dissat- 
isfaction when  proven  wlU  prevent  a  re- 
covery. 

In  an  action  on  a  written  contract  we 
said:  "It  Is  competent  for  parties  to  a  con- 
tract for  sale  to  agree  that  the  thing  which 
Is  the  BObject  of  the  contract  shall  be  sat- 
isfactory to  the  vendee,  and  that  the  contract 
shall  not  be  binding  on  the  vendee  unless, 
after  examination  of  the  thing  or  at  the  time 
fixed  for  delivery  and  payment,  the  vendee  Is 
satisfied  with  the  thing."  Libernum  v.  Beck- 
virlth,  79  Conn.  320,  65  Atl.  153 ;  aty  of  Hart- 
ford V.  Hartford  El.  L.  Co.  et  al.,  65  Conn.  324, 
334,  32  Aa  925 ;  Zaleskl  v.  Clark,  44  Conn. 
218, 223, 26  Am.  Rep.  446.  The  defendant  was 
entitled  to  a  charge  upon  this  subject.  In- 
stead, the  jury  are  told  that  In  the  event  they 
find  the  contract  proven  as  claimed  by  the  de- 
fendant they  should  find  a  verdict  for  at  least 
1150  in  favor  of  the  plaintiff,- and  immediate- 
ly after  adverting  to  the  principal  issues  to  be 
determined,  including  the  issue  of  satisfac- 
tion, the  Jury  are  instructed  "and  In  addi- 
tion to  tlut,  however,  tlie  amount,  which 
the  defendant  owes,"  thus  not  only  falling 
to  explain  the  legal  aspect  of  this  defense, 
but  practically  removing  it  from  their  con- 
sideration. 

Other  criticisms  of  the  charge  do  not  re- 
quire discussion. 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


ADTSEMAN  v.  BOARD  OF  HEALTH  OF 
Cirr  OF  HARTFORD. 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec  19,  1911.) 

Manoaxus    ({    154*)— Pbocebdiros— AlXEGA- 

TiON  OF  Right  to  Relief. 

Gen.  St.  1902,  $  4670,  provides  that  no 
person  shall  keep  a  maternity  hospital  without 
a  license  therefor  from  the  officials  of  the  city 
or  town  chargeable  with  the  care  of  the  pub- 
lic health,  and  provides,  further,  for  the  con- 
duct and  management  of  such  hospitals,  for 
inspection  by  the  health  officers  of  the  city  or 
town  where  the  hospital  is  located,  to  detect 
improper  treatment  of  any  child  therein,  or 
any  other  improper  management  or  conduct, 
and  for  the  removal  of  any  articles  found 
therein  believed  to  present  evidence  of  crime 
committed  therein.  Held,  that  the  section  pro- 
viding that  "no  person  shall  keep  a  maternity 
hospital,"  etc.,  which  imposes  npon  a  board  of 
health  an  implied  duty  to  license  such  a  hos- 
pital, must  be  construed  to  grant  a  discretion- 
ary power  to  issue  such  license,  and  the  right 
to  determine  the  character  and  moral  fitness 
of  the  applicant,  so  that  a  petition  for  manda- 
mus to  compel  the  issue  of  such  a  license  was 
insuffident,  where  it  did  not  allege  that  the 
applicant  was  a  suitable  person  to  be  licensed, 
or  that  the  defendants,  in  refusing  a  license, 
did  not  exercise  a  reasonable  discretion. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  |S  296-316;   Dec.  Dig.  {  154.»] 


Appeal  from  Superior  Court,  Hartford 
County;  William  H.  Williams,  Judge. 

Mandamus  by  Martin  P.  Adleman  to  com- 
pel the  Issuance  of  a  license  by  the  Board  of 
Health  of  the  City  of  Hartford.  From  a 
judgment  for  defendants  upon  a  motion  to 
quAsh  the  alternative  writ,  plaintiff  appeals. 
No  error. 

Stewart  N.  Dunning,  for  appellant  Wil- 
liam W.  Hyde,  for  appellees. 

THAYER,  J.  The  plaintiff  claims  that  he 
is  entitled  to  a  license  to  keep  a  maternity 
hospital,  under  section  4670  of  the  General 
Statutes,  which  provides  that:  "No  person 
shall  keep  a  maternity  hospital  or  lying-in 
place  unless  he  has  previously  obtained  a  li- 
cense therefor  duly  Issued  by  the  mayor  or 
board  of  health  of  the  city  or  health  officer 
of  the  town  wherein  such  maternity  hospital 
or  lylng-ln  place  is  situated."  He  made  an 
application  for  such  a  license  to  the  defend- 
ants, which  was  refused.  He  claims  that 
the  statute  gives  the  board  of  health  no  dis- 
cretion in  the  matter,  but  that  they  are 
bound  to  give  a  license  to  every  applicant, 
regardless  of  character  or  qualifications. 
The  statute  In  terms  imposes  no  duty  upon 
the  board  of  health  to  license  any  one  to 
conduct  such  a  hospital  or  place.  Any  duty 
which  is  thereby  imposed  upon  the  board  is 
an  implied  one.  Whether  such  a  duty  ta  im- 
plied and,  if  so,  the  nature,  extent,  and  limi- 
tations of  the  duty  are  to  be  determined 
from  the  act  itself,  its  language,  and  the 
puriMwe  intended  to  be  accomplished  by  it. 
The  provisions  of  the  act,  subsequent  to  the 
portion  above  quoted,  show  that  the  purpose 
of  the  act  was  to  regulate  the  business  of 
keeping  such  places  as  are  therein  described. 
Such  business,  when  properly  conducted,  la 
legitimate  and  of  public  benefit;  but  that  it 
affords  opportunity  for  the  commission  and 
successful  concealment  of  crime  is  apparent. 
The  act  contemplates  this  and  provides  for 
the  visitation  and  inspection  of  such  places, 
when  licensed,  for  the  purpose  of  detecting 
the  Improper  treatment  of  any  child,  and 
the  discovery  and  removal  of  any  article 
which  the  visiting  authority  thinks  presents 
evidence  of  any  crime  having  been  commit- 
ted therein.  It  is  not  to  l>e  presumed  that 
the  Legislature,  contemplating,  as  It  evident- 
ly did,  the  danger  and  possibility  of  such 
places  being  used  for  the  perpetration  and 
concealment  of  crime,  intended,  in  Impliedly 
Imposing  upon  boards  of  health  the  duty  of 
"duly  licensing"  persons  to  carry  on  the  busi- 
ness, that  they  shall  license  any  and  every 
person  who  shall  make  application  for  such 
a  license.  It  must  have  been  intended  that 
the  board  should  have  some  discretion  in 
granting  such  license,  and  that  the  character 
and  moral  fitness  of  the  applicant  should  be 
considered   before   granting    a    license.      It 
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cannot  be  supposed  that  It  was  Intended  that 
a  license  should  be  granted  to  a  person  al- 
ready under  conviction  for  the  violation  of 
this  very  statute,  or  for  some  other  offense 
Involving  moral  turpitude. 

It  Is  to  be  implied  from  the  fact  that  all 
persons  are  forbidden  to  pursue  this  occupa- 
tion, unless  they  have  procured  a  license 
from  the  board  of  health,  and  from  the  other 
provisions  of  the  act  referred  to,  that  it  is 
the  duty  of  that  board  to  issue  licenses  to 
suitable  persons  to  conduct  the  business  in 
suitable  places;  that  it  does  not  lie  within 
the  absolute  discretion  of  the  board  to  grant 


or  withhold  a  license  as  it  shall  see  fit,  but 
that  It  shall  exercise  a  reasonable  dlscretioa 
in  the  performance  of  such  duty. 

There  is  no  allegation  in  the  application  or 
In  the  alternative  writ  that  the  applicant  is 
a  suitable  person  to  be  licensed,  or  that  the 
defendants  in  refusing  him  a  license  did 
not  exercise  a  reasonable  discretion.  With- 
out the  allegation  and  proof  of  these  facts, 
the  plaintiff  was  not  entitled  to  the  writ 
prayed  for,  and  the  motion  to  qnasli  was 
properly  sustained. 

There  Is  no  error.  The  other  Judges  con- 
curred. 
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HARTFORD  TRUST  CO.  v.  WOLCOTT  et  aL 

(Sapreme    Court    of    Errors    of    Connecticnt 

Jan.  5,  1012.) 

1.  Wills  (J  511*)— Construction— Bknbii- 
ciABiEs— "Leqal  Repbesentatives  ab  Abe 
Related  by  Blood." 

By  "legal  represeiitatiTes"  in  a  bequest  in 
trust  to  pay  the  income  to  H.,  nephew  of  tes- 
tatrix, and,  at  his  death,  the  principal  to  such 
of  his  legal  representatives  "as  are  related  to 
me  by  blood,"  is  meant  bis  heirs  at  law. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  S  1107;  Dec.  Dig.  §  511.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  4070-4079;   vol.  8,  p.  7704.] 

2.  Wills  (S  C34*)— Coi^stkuotion— Natubi 
OF  KsTATE— Contingent  Reuaindeb. 

The  remainder  attempted  to  be  ^ven  to 
the  heirs  of  H.  by  a  will  giYing  money  in  trust 
to  pay  the  income  to  H.  during  bis  life,  and, 
at  his  death,  the  principal  to  such  of  his  heirs 
"as  are  related  to  me  by  blood,"  is  a  contingent 
one,  as  it  could  not  be  known  till  his  death 
whether  he  would  leave  heirs  of  such  description, 
and,  if  so,  who  and  how  many  they  would  be. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  148&-1510;   Dec.  Dig.  i  634.*] 

a.  Pebpetuities  (i  4*)— Bequest  to  Chil- 
dren OF  Persons  Not  in  Beino. 

The  attempted  gift  of  the  remainder  by  • 
will  giving  money  in  trust  to  pay  the  income 
to  H.,  testatrix's  nephew,  during  his  life,  and, 
at  his  death,  the  principal  to  "such  of  his  heirs 
as  are  related  to  me  by  blood,"  was  void  under 
the  statute  of  perpetuities  in  force  when  the 
will  took  effect,  it  being  possible  such  heirs 
might  be  children  of  persons  not  in  being  at 
testatrix's  death,  though  it  turned  out  they 
were  his  brothers  living  when  she  died;  it 
not  being  reasonable  to  construe  such  designa- 
tion of  remaindermen  as  referring  to  the  time 
of  testatrix's  death,  rather  than  that  of  testa- 
tor, as  this  would  bar  children  of  H.,  if  any 
were  bom  to  him  after  death  of  testatrix,  and 
the  use  of  the  present  tense  "are"  being  ap- 
I>ropriate,  though  referring  to  the  time  of  H.'s 
death. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  |f  4-44;   Dec.  Dig.  S  4.*] 

4.  Perpetdities  (}  4*)— Gift  to  a  Class. 

A  bequest  over  after  the  death  of  the  first 
taker  to  such  of  his  heirs  as  are  related  to 
me  by  blood"  not  being  to  a  class  existing  at 
the  death  of  testatrix,  it  being  impossible  to 
say,  till  death  of  the  first  taker,  who  will  be 
in  the  class,  is  not  within  the  rule  that  where 
a_gift  is  to  a  class  and  some  of  them  are  com- 
petent to  take,  and  others  are  not  competent 
under  the  statute  of  perpetuities,  those  eligible 
can  take  the  entire  gift,  to  the  exclusion  of 
the  others. 

[Kd.  Note.— For  othei  cases,  see  Perpetuities, 
Cent  Dig.  SI  4-44;   Dec.  Dig.  f  4.*] 

6.  Wills  (|  858*)- Void  Leoaoy- Residuabt 

Bequests. 

A  bequest  over  being  void  under  the  stat- 
ute of  perpetuities,  the  fund  goes  to  the  residu- 
ary legatees,  and  does  not  become  intestate 
property,  a  contrary  intention  not  being  shown 
by  the  fact  that  the  gift  over  is  to  such  heirs 
of  the  first  taker  as  are  of  the  blood  of  testa- 
trix, and  that  the  residuary  legatees  are  not 
such  persons. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §!  2173-2183;    Dec.   Dig,  i  858. •] 

Case  Reserved  from  Superior  Court,  Hart- 
ford County;  William  H.  Williams,  Judge. 
Suit    by    the    Hartford    Trust    Company 


against  William  W.  Wolcott  and  others  -to 
determine  the  construction  of  the  will  of 
Lucy  A.  Noyes,  deceased.  Case  reserved,  on 
the  admitted  allegations  of  the  complaint  for 
tbo'  advice  of  the  Supreme  Court  The  su- 
perior court  advised. 

Charles  M.  Joslyn,  for  plaintiff.  John  T. 
Boblnsou  and  Francis  W.  Cole,  for  Wiiliam 
W.  Wolcott  and  others.  John  H.  Buck,  for 
Henry  P.  Steams  and  others.  Edward  L. 
Steele,  for  estate  of  Lucy  A.  Noyes. 

THAYER,  J.  The  testatrix  died  in  Sep- 
tember, 1884,  leaving  a  will,  of  which  the 
fifth  clause,  out  of  which  arise  all  the  ques- 
tions upon  which  our  advice  is  sought,  reads 
as  follows:  "Bifth.  I  give  and  bequeath  to 
the  children  of  my  sister  Emily  Wolcott,  the 
sum  of  thirty  thousand  dollars  ($30,000.)  the 
same  to  be  equally  divided  among  those 
living  at  the  time  of  my  decease  or  paid  to 
the  survivor  of  them,  except  that  I  give 
such  portion  as  would  under  this  bequest  go 
to  Horace  Wolcott  to  my  executor  and  exec- 
utrix In  trust  to  pay  the  Income  thereof  to 
him  semi  annually  during  bis  life  and  at 
his  death  to  pay  and  deliver  the  principal  of 
said  trust  fund  to  such  of  bis  legal  repre- 
seutatives  as  are  related  to  me  by  blood." 
Horace  Wolcott  and  the  defendants  William 
W.  and  Ablathar  R.  Wolcott  were  the  three 
children  of  the  sister  EmUy  Wolcott  They 
were  In  life  at  the  time  the  will  was  made, 
and  survived  the  testatrix.  Horace  died  in 
September,  1910,  without  issue.  His  two 
brothers  are  his  sole  heirs  at  law.  By  a  re- 
siduary clause  of  the  will  Zayde  B.  Bancroft 
a  sister-in-law  of  the  testatrix,  and  Dr.  Hen- 
ry P.  Stearns,  who  was  not  a  relative  of  the 
testatrix,  were  made  her  residuary  legatees 
and  devisees,  and  the  executor  and  execu- 
trix of  the  will.  The  questions  for  deter- 
mination are:  (1)  "Is  the  trust  over  under 
the  fifth  clause  of  the  will  valid,  and  are  the 
said  William  W.  Wolcott  and  Ablathar  R. 
Wolcott  entitled  to  receive  the  principal  of 
said  trust  fund?"  (2)  In  the  event  that  the 
trust  over  Is  void,  does  the  trust  fund  go 
to  the  administrator  de  bonis  non  of  the 
testatrix  as  Intestate  estate  or  as  testate 
estate,  to  the  representatives  of  the  resid- 
uary devisees  and  legatees  named  In  the 
will? 

[1]  All  parties  to  this  proceeding  agree 
that  by  the  term  "legal  representatives"  the 
testatrix  intended  the  heirs  at  law  of  Horace 
Wolcott,  and  not  bis  executors  or  adminis- 
trators, and  It  is  apparent  that  this  must  be 
BO,  for  she  directs  that  the  trust  fund  shall 
be  paid  to  such  of  them  as  are  related  to 
her  by  blood.  She  would  not  have  used  this 
language  had  she  been  referring  to  execu- 
tors or  administrators. 

[2,  S]  The  remainder  thus  attempted  to  be 
given  to  the  heirs  of  Horace  Wolcott  was  a 
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contingent  one.  It  conid  not  vest  nntll  bis 
death.  Until  tbat  event,  It  could  not  be 
known  whether  he  would  leave  heirs  who 
were  related  to  the  testatrix  by  blood;  and, 
If  he  left  snch  heirs,  their  names  and  num- 
ber, and  consequently  the  number  and  size 
of  the  shares  to  be  distributed,  could  only  be 
determined  at  his  death.  It  was  possible, 
manifestly,  that  his  heirs  might  be  children 
of  persons  not  In  being  at  the  date  of  the 
testatrix's  death.  This  possibility  rendered 
the  attempted  gift  of  this  remainder  void 
as  within  the  prohibition  of  the  statute  of 
perpetuities  In  force  when  the  will  toolc  ef- 
fect Wheeler  v.  Fellowes,  52  Conn.  238, 
244;  Tlngier  v.  Cbamberlin,  71  Conn.  466, 
469.  42  AtL  718.  The  fact  that,  as  things 
turned  out,  the  heirs  of  Horace  were  his 
brothers,  relatives  by  blood  of  the  testatrix, 
and  persons  who  were  In  being  at  the  time 
of  her  decease,  cannot  affect  the  construc- 
tion of  the  will.  Bartlett  v.  Sears,  81  Conn. 
34,  41,  70  AtL  83. 

It  is  claimed  that  the  statute  of  perpetui- 
ties Is  inapplicable  to  this  case,  because,  as 
claimed,  the  term  "his  legal  representatives" 
is  to  be  talien  as  referring  to  those  who  at 
the  death  of  the  testatrix  rather  than  at 
the  death  of  Horace  would  be  his  next  of  kin 
of  the  blood  of  the  testatrix.  This  is  not 
the  natural  construction  of  the  language 
used.  Such  a  construction  might  carry  the 
fund  to  collateral  heirs,  although  there  were 
children  of  Horace  born  after  the  death 
of  the  testatrix.  There  la  nothing  in  the 
facts  appearing  in  the  record  to  call  for  or 
warrant  such  a  construction.  On  the  con- 
trary, it  seems  clear  that  the  Intention  of 
the  testatrix  was  that  the  fund  should  aft- 
er the  death  of  Horace  go  to  his  descend- 
ants should  there  be  any ;  if  not,  then  to  col- 
laterals of  the  blood  of  the  testatrix.  Cases 
are  cited  in  support  of  the  construction  con- 
tended for.  The  construction  given  to  simi- 
lar language  In  those  cases  was  based  upon 
the  facts  peculiar  to  them,  and  have  little 
or  no  weight  as  precedents  in  other  cases, 
unless  the  facts  are  precisely  similar.  At- 
tention has  been  called  to  the  fact  that  in 
the  expression'  "to  such  of  his  legal  repre- 
sentatives as  are  related  to  me  by  blood"  the 
testatrix  used  the  present  tense  of  the  verb. 
The  expression  was  appropriate  whether  the 
reference  was  to  the  date  of  her  own  death 
or  to  that  of  her  nephew.  To  whichever 
date  reference  is  made  the  intention  express- 
ed would  be  that  of  his  then  existing  heirs 
the  fund  shall  be  paid  to  snch  "as  are  re- 
lated to  me  by  blood." 

[4]  It  Is  also  said  that  this  la  a  gift  to  a 
class,  and  that,  when  some  of  the  members 
of  the  class  are  competent  to  take  and  others 
not,  those  eligible  can  take  the  entire  gift 
to  the  exclusion  of  those  memt>ers  who  fall 
within  the  prohibition  of  the  statute.  That 
rule  can  only  apply  to  cases  where  there  is 
a  class  legally  created.    The  claim  overlooks 


the  f&ct  that  In  the  present  case  tbs  man- 
bers  of  the  class  attempted  to  be  cr^ited 
were  not  In  existence  at  the  deatli  of  the 
testator;  that  they  can  only  be  ascertained 
after  the  death  of  Horace,  when  the  time 
comes  for  distribution;  and  tliat,  as  already 
pointed  out,  it  is  i)osslble'  that  the  persons 
then  falling  within  the  class  may  be  those 
falling  within  the  prohibition  of  the  statute 
which  makes  the  attempted  gift  void.  The 
individuals  who  are  to  constitute  the  class 
being  uncertain  until  the  death  of  the  life 
tenant,  and  it  being  possible  that  tlie  Individ- 
uals may  then  be  persons  coming  witliin  the 
prohibition  of  the  statute,  there  was  no 
class.  Anthony  t.  Anthony,  55  Conn.  2S6. 
259, 11  Atl.  46. 

[i]  The  gift  over  being  void,  the  remalnins 
question  is  whether  the  trust  fund  becomes 
intestate  estate  of  the  testatrix  or  ^oea  to 
her  residuary  legatees.  The  general  rule  is 
that  the  residuary  legatee  under  a  general 
residuary  clause  takes  all  the  personal  pro[»- 
erty  not  otherwise  disposed  of  by  the  will, 
unless  it  clearly  appears  from  the  will  that 
this  was  not  the  testatrix's  intention.  Lapsed 
legacies  and  void  legacies  are  included  in 
what  "is  not  otherwise  disposed  of."  Bristol 
V.  Bristol,  53  Conn.  242,  265,  5  Atl.  6S7; 
Bartlett  v.  Sears,  supra,  81  Conn.  47,  70  Atl. 
33.  It  will  be  presumed  ordinarily  from  the 
fact  that  the  testator  has  attempted  to  make 
a  particular  legacy  that  it  was  not  bis  pri- 
mary intention  that  the  property  so  attempt- 
ed to  be  disposed  of  would  become  a  part  of 
his  residuary  estate.  But  this  fact  does  not 
show  that  in  case  the  legacy  should  lapse  or 
be  void  or  fail  for  any  reason  the  testator 
did  not  Intend  that  the  property  thus  at- 
tempted to  be  disposed  of  should  then  go  to 
the  residuary  legatee.  It  would  be  easy.  If 
he  intended  otherwise,  to  provide  for  the 
contingency  of  the  lapsing  or  other  failure 
of  the  legacy.  The  fact  that  the  will  con- 
tains a  general  residuary  clause  shows  an 
Intent  to  avoid  partial  Intestacy.  Wamo'  v. 
WUlard,  64  Conn.  470,  472,  9  AtL  13&  And 
such  Intent  Is  always  to  be  presumed  where 
there  Is  a  general  residuary  clause,  nnleas 
it  appears  from  the  will  that  he  did  not  so 
Intend.  In  the  present  case  there  Is  nothing 
to  show  that  the  testatrix  Intended  intestacy 
as  to  this  trust  fund  In  case  the  gift  over 
should  fall.  Our  attention  has  not  been 
called  to  anything  in  the  will  which  Is  dalm- 
ed  to  show  such  Intent  except  the  fact  that 
the  gift  over  was  to  go  to  persons  of  the 
blood  of  the  testatrix,  and  that  the  residu- 
ary legatees  are  not  such  persons.  But  it 
cannot  be  inferred  from  these  facts  Ihat  she 
intended  intestacy  as  to  this  fund  if  the  gift 
over  to  the  heirs  of  her  nephew  who  were  of 
her  blood  should  fall.  It  might  have  failed 
because  at  his  death  there  was  a  failure  of 
such  heirs.  It  is  quite  as  likely  that  she 
Intended  the  fund  in  that  event,  or  In  fact 
In  any  other,  should  go  to  her  residuary  lega- 
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tees  under  tbe  win,  as  that  tbrongh  Intestacy 
It  should  go  to  ber  own  heirs  whom  she  had 
excluded  by  the  ineffective  provision.  The 
case  falls  within  the  general  mle. 

The  superior  court  Is  advised  that  the  gift 
over  to  the  heirs  of  Horace  Wolcott  was 
void,  and  that  the  trust  fund  should  be  paid 
to  the  administrators  of  Zayde  E.  Bancroft 
and  the  executors  of  Henry  P.  Steams,  the 
residuary  legatees,  one-half  to  each.  No 
costs  in  favor  of  either  party  will  be  taxed 
In  this  court    The  other  Judges  concurred. 


COMSTOCK  ▼.  TOWN  OF  WATERFORD. 

(Supreme  Court  of  Errors  of  Connecticnt. 
Dec.  19,  1011.) 

1.  Taxatiow  (J  482*) —Assessment  — Addi- 
tion—NoxrcBs— Waives. 

While  a  property  owner  by  the  express 
provisions  of  Pub.  Acta  1905,  c  154,  was  en- 
titled to  a  written  notice  of  addition  made  to 
his  tax  list,  failure  to  give  him  notice  was 
waived  by  his  appeal  to  the  board  of  reUef 
from  the  action  of  the  assessor  in  making  the 
addition. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  854-867;   Dec  Dig.  {  482.*] 

2.  Taxation    (J    65*)— Assessmeniv- Pebson- 
AiTY  OR  Realty— GoNrBAOTB. 

Private  contracts  between  a  lessor  of  land 
and  a  lessee  as  to  whether  certain  cottages 
erected  on  the  land  should  be  a  part  of  the 
realtr  would  not  bind  the  town  in  assessing  tbe 
property  as  to  whether  the  cottages  were  real- 
ty or  personalty. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  §  65.*] 

3.  Taxation  (f  66*)- Assessment— Realtt— 

Gen.  St  1902,  {  2299,  provides  that  any 
interest  in  real  estate  listed  for  taxation  shall 
be  set  by  the  assessors  In  the  list  of  the  party 
in  whose  name  the  title  to  such  Interest  stands 
on  the  land  records  of  the  town.  Plaintiff 
owned  certain  town  lots  which  he  leased  to 
nonresident  summer  visitors  in  the  town  for 
a  term  of  years,  and  they  erected  permanent 
cottages  thereon  for  use  as  summer  cottages. 
Held,  that  the  cottages  were  properly  listed  as 
real  estate  against  tbe  owners  of  the  lots, 
there  being  nothing  to  show  that  the  lessor's 
interest  in  the  cottages  would  be  terminated 
by  their  removal  by  the  lessees,  even  though 
they  retained  such  right 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  150;  Dec.  Dig.  |  fe.*] 

4.  Municipal  Corporations  ({  966*)- Taxa- 
tion—Realty— Situs. 

Every  municipality  is  entitled  to  assess  all 
of  the  real  estate  lying  within  its  limits. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  2045-2061;  Dec 
Dig.  {  966.*] 

5.  Taxation   (|  80*)— Real  Estatk— Intkb- 
XST  IN  Realty. 

Gen.  St  1902,  i  2290,  providing  that  any 
interest  in  real  estate  listed  for  taxation  shall 
be  set  by  the  assessors  in  the  list  of  the  party 
in  whose  name  the  title  to  such  interest  stands 
on  the  land  records  of  tbe  town,  requires  the 
listing    of   freehold    interest    properly    termed 


"real  estate,"   and  not  mere  chattel  Interest 
in  land. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  80.*] 

Appeal  from  Superior  Court,  New  London 
County;  Ralph  Wheeler,  Judge 

Action  by  James  E.  Comstocfc  against  the 
Town  of  Waterford  to  set  aside  proceedings 
by  the  board  of  relief  adding  property  to 
plaintlfTs  tax  list  From  a  Judgment  dis- 
affirming the  action  of  the  board,  the  town 
appeals.  Judgment  set  aside,  and  cause  re- 
manded, with  directions  to  enter  Judgment 
affirming  the  board's  action. 

Christopher  L.  Avery  and  Charles  A.  Gal- 
lup, for  appellant.  Abel  P.  Tanner  and  John 
J.  Lawless,  for  appellee 

RORABACK,  J.  The  appeal  presents  two 
questions:  First,  whether  the  assessment  In 
question  was  void  for  want  of  notice  to  the 
taxpayer;  second,  whether  the  property  as- 
sessed was  for  the  purpose  of  taxation  real 
estate. 

It  appears  that  the  plaintiff,  who  was  a 
resident  of  the  town  of  Waterford,  filed  with 
the  assessors  of  the  town  a  tax  list  showing 
that  he  was  the  owner  of  the  land  upon 
which  four  cottages  then  stood,  but  did  not 
Include  these  cottages  In  the  list.  Subse- 
quent to  the  filing  of  this  list  the  board  of 
assessors  of  Waterford  added  these  cottages 
to  the  plaintiff's  tax  list.  The  plaintiff  was 
not  notified  of  this  addition,  but  learned  of 
it,  and  appealed  to  the  board  of  relief  before 
whom  he  was  duly  heard. 

[1]  The  plaintiff  by  Pub.  Acts  1905,  c.  164. 
was  entitled  to  ■written  notice  of  the  addition 
made  to  his  list  This  defect  was  waived 
by  his  appeal  to  the  board  of  relief.  Quln- 
nebaug  Reservoir  Co.  v.  Union,  73  Conn.  294, 
299,  47  Atl.  32a  On  October  1,  1909,  the 
plaintiff  was  the  owner  and  had  record  title 
to  a  tract  of  land  situated  in  the  town  of 
Waterford.  On  that  day,  and  for  several 
years  prior  thereto,  there  had  been  standing 
on  this  land  four  summer  cottages,  described 
as  the  "Arthur  Gager  cottage,"  the  "Allen 
Richards  cottage,"  the  "Grace  Bitgood  cot- 
tage," and  the  "Club  House."  The  land  on 
which  each  cottage  stood  was  leased  by  the 
plaintiff  to  the  owner  of  the  building  by  a 
written  lease  for  a  period  of  years.  These 
leases  all  expressed  that  the  land  was  to  be 
used  for  summer  cottages.  The  leases  of  the 
"Arthur  Gager  cottage"  and  the  "Allen  Rich- 
ards cottage"  were  recorded  In  the  land  rec- 
ords of  the  town  of  Waterford.  The  other 
two  leases  were  not  recorded.  The  Gager 
cottage  was  built  in  tbe  year  1903,  at  a  cost 
of  about  1700.  The  Richards  cottage  was 
built  in  the  winter  of  1905  and  1906,  at  a 
cost  of  about  $600.  The  Bitgood  cottage  was 
built  in  the  year  1903,  at  a  cost  of  about 
$125.     The  Club  House  was  built  In  1905, 
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at  a  cost  of  about  $700.  Each  of  the  honeee 
waB  bnllt  where  it  now  stands  of  lumber  and 
other  materials  brought  to  the  place  and 
there  assembled  and  nailed  together'.  They 
were  supported  upon  chestnut  posts  set  into 
the  ground;  the  sills  of  the  buildings  being 
nailed  to  the  tops  of  the  posts.  They  were 
not  built  in  sections,  and  were  not  of  the 
description  called  "portable  houses."  None 
of  the  described  buildings  have  ever  been 
moved  from  the  place  where  It  was  built. 
Photographs  of  these  houses  exhibited  In 
this  court  Indicated  that  their  outward  ap- 
pearance was  that  of  permanent  summer  cot- 
tages. 

[2]  Evidence  was  admitted  and  certain 
facts  found  by  the  trial  court  based  on  this 
evidence  as  to  the  mutual  understanding  and 
agreement  of  the  parties  as  to  these  leases. 
The  purpose  of  this  evidence  and  the  finding 
of  the  court  thereon  was  to  show  that  it  was 
not  the  Intention  of  the  parties  that  these 
cottages  should  become  a  part  of  the  plaln- 
tifTs  real  estate.  For  the  purposes  of  this 
case,  this  evidence  and  these  facts  were 
immaterial.  The  private  contracts  and  ar- 
rangements between  the  lessor  and  his  les- 
sees as  to  these  buildings  were  not  binding 
upon  the  town  of  Waterford  or  its  assessors. 
Mllllgan  T.  Drury,  130  Mass.  428,  430.  The 
qu^i^tlon  btfe  presented  Is  not  whether  un- 
der the  strict  rules  of  the  common  law 
these  cottages  should  as  between  the  parties 
be  termed  as  real  estate  or  personal  prop- 
erty. 

13]  Our  present  inquiry  Is  whether  these 
buildings  for  the  purposes  of  taxation  come 
within  the  provisions  of  section  22ifd  of  the 
General  Statutes  of  1902,  which  provides 
that:  "Any  interest  In  real  estate  listed  for 
taxation  shall  be  set  by  the  assessors  in  the 
list  of  the  party  in  whose  name  the  title 
to  such  Interest  stands  on  the  land  records 
of  the  town  in  which  such  real  estate  is  sit- 
uated." These  cottages  have  been  perma- 
nently located  upon  the  plaintiff's  land  in 
the  town  of  Waterford  for  several  years 
While  it  is  true  that  the  lessor's  interest  in 
this  real  estate  may  be  terminated,  yet  there 
is  nothing  to  Indicate  that  any  one  of  the 
parties  to  these  arrangements  contemplate 
such  a  termination.  They  are  attached  to 
the  land  in  the  manner  adapted  for  perma- 
nent structures,  and  as  such  they  have  been 
so  treated  and  used.  They  are  not  a  part  of 
the  freehold  for  all  purposes  only  because 
of  a  right  which  may  never  be  exercised  to 


sever  them.  They  possess  all  the  physical 
attributes  of  real  estate.  These  owners  have 
the  right  to  occupy  and  use  this  property  the 
same  as  though  it  were  real  estate.  Appar- 
ently section  2299  of  the  General  Statutc-s 
was  Intended  to  apply  to  a  case  like  the 
one  now  under  consideration.  All  of  the 
owners  of  these  cottages  are  nonresidents  of 
the  town  of  Waterford. 

[4]  The  rule  is  universal  that  every  munic- 
ipal Jurisdiction  is  entitled  to  the  benefit  of 
all  the  real  estate  lying  within  its  borders 
for  the  purposes  of  taxation.  It  Is  well 
known  that  in  most  instances  persons  own- 
ing this  kind  of  property  are  nonresidents, 
many  of  them  residing  beyond  the  bouudnry 
lines  of  the  state.  It  is  a  general  rule  that 
personal  property  liable  to  taxation  follows 
the  domicile  of  the  owner.  General  Stat- 
utes, I  2323.  If,  08  the  plaintiff  now  con- 
tends, such  buildings  are  to  be  treated  as 
personal  property,  It  would  often  happen 
that  there  would  be  no  way  in  which  their 
owners  could  be  compelled  to  contribnte  to 
the  municipality  where  the  buildings  are  lo- 
cated for  the  promotion  of  projects  which 
have  for  their  object  the  benefit  of  all.  The 
language  of  the  statute  under  consideration 
unmistakably  indicates  that  It  was  Intraded 
to  treat  this  kind  of  property  as  real  estate 
for  the  purposes  of  taxation.  It  is  concisely 
stated  in  the  opening  language  of  section 
2299  as  follows :  "Any  interest  in  real  es- 
tate listed  for  taxation."  This  court  In  dis- 
cussing this  statute  stated  that  It  Is  not  a 
provision  for  the  listing  or  taxation  of  per- 
sonal property.  It  means  that  any  taxable 
interest  in  real  estate  shall  be  set  in  the  list 
in  the  name  of  the  owner  of  record  of  such 
interest.  Such  an  interest,  unless  otherwise 
provided  by  statute,  is  generally  not  taxable 
separately  from  the  freehold,  although  there 
may  be  exceptional  cases  where  an  interest 
In  real  estate  conveyed  by  an  instrument  in 
the  form  of  a  lease  for  a  term  of  years  may 
for  certain  purposes  be  regarded  as  a  fee. 

[$]  The  interest  in  real  estate  which  sec- 
tion 2299  requires  to  be  listed  in  the  name 
of  the  record  owner  is  not  a  mere  chattd  in- 
terest in  land,  but  a  freehold  interest  prop- 
erly termed  real  estate.  Sanford's  Appeal. 
75  Conn.  590,  592,  54  Atl.  739. 

There  is  error,  and  the  judgment  Is  set 
aside  and  the.  cause  remanded,  with  direc- 
tion to  enter  a  judgment  affirming  the  action 
of  the  board  Of  relief. 

In  this  opinion  the  other  Judges  concnrred. 
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ILLUSTRATED  POSTAL  CARD  &  NOVEL- 
TY CO.  ▼.  HOLT. 

(Supreme  Court  of  Errors  of  Connectieat. 
Jan.  6,  1912.) 

1.  Contracts    (JS  2,   144,   325*) -^  Vauditt, 
OonsTRUcnoN,  and  Rkuediks— What  Law 

GOVEBNS. 

The  law  of  the  place  of  a  contract  deter- 
mines its  yalidity  and  construction,  unless  the 
place  of  performance  is  elsewhere,  or  the  con- 
tract has  been  made  with  reference  to  another 
law;  but  the  form  of  remedy  to  be  pursued 
and  the  judid^  proceedings  thereunder  are 
prescribed  and  rei^ulated  by  the  lex  fori. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  «  2,  41,  145,  724-727,  1558-15^; 
Dec  Dig.  H  2,  144,  325.*] 

2.  Satbs    (I   340*)— Rkmxdibs    or    Selleb— 
Action  for  Daicaqes  ob  Price. 

Prior  to  the  passage  of  the  sales  act 
(Pub.  Acts  1907,  c.  212).  a  seller  was  entitled 
to  maintain  an  action  against  a  buyer  for  dam- 
ages for  the  buyer's  breach  of  his  contract  to 
purchase  goods  to  be  manufactured,  the  meas- 
ure of  the  damages  being  the  difference  be- 
tween the  contract  price  and  the  market  val- 
ne  of  the  ^oods,  in  case  there  was  a  market 
Talne,  and,  if  the  goods  had  no  market  or  were 
worthless,  the  actual  damages  recovered  mi^ht 
be  the  entire  value  of  the  goods,  but  no  action 
for  the  price,  under  such  circumstances,  was 
maintainable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  927-942;   Dee.  Dig.  {  340.*] 

8.  Saij9:8    (S    340*)— Remedies    or    Seixeb— 
Action  fob  Price. 

Sales  Act  (Pub.  Acts  1907,  c.  212)  i  63,  3, 
provides  that  although  the  property  in  goods 
has  not  passed  to  the  buyer  at  the  time  of  his 
breach  of  contract,  if  the  goods  cannot  readily 
l>e  resold  for  a  reasonable  price,  and  if  the 
provisions  of  section  64,  4,  are  not  applicable, 
the  seller  may  offer  to  deliver  to  the  buyer, 
and,  if  refused,  may  notify  him  that  the  goods 
are  thereafter  held  by  the  seller  as  the  buyer's 
bailee,  after  which  the  seller  may  treat  the 
goods  as  the  buyer's  and  maintain  an  action 
for  the  price.  Held,  that  the  elements  of  an 
action,  under  such  section,  were  breach  of  a 
contract  to  purchase;  that  the  title  in  the 
goods  at  the  time  of  the  breach  had  not  pass- 
ed; that  the  goods  could  not  be  sold  for  a 
reasonable  price;  that  the  seller  had  offered 
to  deliver  to  the  biu-er  and  been  refused;  and 
that  the  buyer  had  been  notified  that  the  sell- 
er thereafter  held  the  goods  as  the  buyer's 
bailee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  927-942;   Dec.  Dig.  {  340.*] 

4.  Sales    (S  208*)— Passing  Title— Segbe- 

GATION. 

Where  at  the  time  of  a  buyer's  breach  of 
contract  to  purchase  the  goods  had  been  man- 
ufactured but  had  not  been  segregated  or 
marked  for  the  buyer  nor  delivered  to  a  car- 
rier for  transportation  to  him,  the  title  bad  not 
passed,  in  the  absence  of  a  provision  in  the 
contract  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  561;    Dec.  Dig.  {  20a*] 

5.  Sales    (S   340*) -^Remedies    or   Selleb— 
Action  pob  Price. 

Where  a  wholesale  dealer  in  post  cards 
breached  his  contract  with  a  manufacturer  to 
purchase  certain  cards,  and  it  appeared  that 
the  breach  occurred  at  a  time  when  the  cards 
could  not  be  sold  for  a  reasonable  price  to 
jobbers  and  wholesalers,  the  manufacturer  was 


under  no  obligations  to  sell  the  cards  at  retail 
or  to  the  retail  trade,  but  was  entitled  to  noti- 
fy the  buyer  that  it  held  the  cards  as  the  buy- 
er's bailee,  and,  after  the  buyer's  refusal  to 
accept  the  same,  sue  for  the  price,  as  authoriz- 
ed by  Sales  Act  (Pub.  Acts  1907,  c.  212)  t 
63,3. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S{  027-942;  Dec.  Dig.  {  340.*] 

6.  Sales  (|  161*)— Title— Dbuveet  to  Cab- 
bier. 

Where  a  seller  delivered  goods  to  a  car- 
rier for  shipment  for  the  buyer  and  gave  no- 
tice to  the  latter  that  the  carrier  held  the 
goods  subject  to  the  buyer's  order,  the  proper-  ' 
ty  in  the  goods  passed  to  the  buyer,  notwith- 
standing the  shipment  was  made  after  notice 
to  the  seller  of  the  buyer's  intended  cancella- 
tion of  the  contract  and  refusal  to  accept  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  377-380;    Dec.  Dig.  %  161.*] 

7.  Sales  (§  345*)— Remedies  of  Seller. 

Where  defendant  gave  plaintiff  an  order 
for  a  Quantity  of  post  cards  to  be  manufac- 
tured, and  later  attempted  to  cancel  a  large 
part  of  the  order  for  Christmas  cards  of  a 
particular  description,  the  seller  was  under  no 
obligation  to  separate  the  order  or  attempt  to 
resell  the  goods  at  a  time  it  knew  it  could  not 
obtain  a  reasonable  price  therefor. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {§  956-961;   Dec  Dig.  §  345.* J 

8.  Sales    (|    161*)  —  Contract  —  Buter's 
Bbeaoh— Storage  of  Goods. 

On  a  buyer's  breaclv4)f  a  contract  to  pur- 
chase goods,  the  storage  thereof  with  an 
agent  of  the  seller  or  their  delivery  to  a  car- 
rier for  the  buyer  does  not  add  to  the  seller's 
responsibility  as  the  buyer's  bailee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  §1 377-380;  Dec  Dig.  {  i61.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  (bounty;   Isaac  Wolfe,  Judge. 

Action  by  the  Illustrated  Postal  Card  & 
Novelty  Company  against  Oarence  D.  Holt 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AflSrmed. 

Ward  Church  and  Harrison  Hewitt,  for 
appellant    James  D.  Hart,  for  appeUee. 

WHEELER,  J.  The  plaintiff  is  a  manu- 
facturer of  post  cards  In  New  York  City. 
Tlie  defendant  Is  a  wholesale  dealer  in  post 
cards  in  New  Haven.  A  salesman  of  plain- 
tiff procured  from  defendant  in  New  Haven 
a  verbal  order  for  Christmas  post  cards,  sub- 
ject to  change.  Subsequently,  the  defendant 
called  at  plaintiff's  place  of  business  In 
New  York,  and,  after  examining  plaintiff's 
catalogue,  gave  It  a  written  order  for  100,000 
Christmas  post  cards  No.  438,  for  the  price 
of  $275,  and  for  other  Christmas  cards,  the 
price  for  the  whole  order  amounting  to  |321, 
the  same  to  be  shipped,  by  what  method  did 
not  appear,  on  August  Ist,  and  paid  for  De- 
cember 1, 1010.  The  plaintiff  In  its  business 
numnfactured  post  cards  of  this  character 
on  special  order  and  did  not  keep  them  in 
stock.  On  July  16,  1010,  defendant  wrote 
plaintiff  that  he  was  obliged  to  cancel  the 
order  for  the  100,000  post  cards.    After  secur- 
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Ing  this  order,  the  plaintiff  began  the  man- 
utacture  of  the  cards,  and  all  of  the  cards 
so  ordered  were  finished  and  packed  for 
shipment  at  the  date  of  receipt  of  this  let- 
ter. The  plaintiff  replied  that  It  could  not 
accept  the  attempted  cancellation  as  the 
cards  would  be  left  on  Its  hands.  Wholesale 
dealers  In  Christmas  post  cards  place  thelf 
orders  by  April  1st,  the  retail  trade  con- 
tinues usually  until  the  fall,  and  after  July 
1st  there  was  no  available  market  for  these 
cards  with  Jobbers  and  wholesale  dealers. 
The  defendant  twice  again  requested  plain- 
tiff to  cancel  the  order  for  card  No.  438, 
which  plaintiff  declined  to  do,  replying  to 
defendant's  last  letter  of  July  20th,  on  July 
30th,  and  on  August  4th  shipped  defendant's 
entire  order  by  common  carrier,  not  sepa- 
rating cards  438  from  the  rest  of  the  order. 
Upon  arrival  of  the  goods  In  New  Haven, 
defendant  refused  to  receive  them  and  noti- 
fied plaintiff  he  would  receive  balance  of  or- 
der exclusive  of  No.  438.  Thereupon  plaintiff 
notified  him  the  goods  were  In  the  hands  of 
the  New  England  Navigation  Company  sub- 
ject to  his  order,  where  they  have  since  re- 
mained. 

[1]  The  law  of  the  place  of  the  contract  de- 
termines the  validity  and  construction  of  the 
contract;  In  short,  the  substantial  rights 
under  it,  unless  the  contract  Is  to  be  per- 
formed or  to  have  Its  beneficial  operation 
and  effect  elsewhere,  or  It  Is  made  with  ref- 
erence to  the  law  of  another  place.  ChlUlng- 
worth  V.  Eastern  Tinware  Co.,  66  Conn.  306, 
317,  33  Atl.  1009;  Beggs  &  Co.  v.  Bartels 
et  al.,  73  Conn.  131,  132,  46  Att.  874,  84  Am. 
St  Rep.  152. 

The  form  of  remedy  to  be  pursued  and  the 
Judicial  proceedings  thereunder  are  prescrib- 
ed and  regulated  by  the  law  of  the  place  of 
the  action,  while  the  merits  and  rights  In- 
volved In  the  action  are  controlled  by  the 
law  of  the  place  of  the  contract,  unless  the 
place  of  performance  Is  elsewhere,  or  It  is 
made  with  reference  to  another  law.  Wood 
y.  Watklnson,  17  Conn.  500,  509,  44  Am. 
Dec.  562;  Atwater  v.  Townsend,  4  Conn. 
47,  49,  10  Am.  Dec.  97;  Scudder  v.  Union 
Nat.  Bank,  91  U.  S.  406,  412,  23  L.  Ed.  245. 

Though  it  were  held  upon  these  facts  that 
the  place  of  this  contract  and  of  Its  per- 
formance was  New  York,  the  form  of  the 
remedy  would  be  governed  by  our  law. 

[2]  This  action  was  begun  to  recover  for 
the  price  of  goods  sold  and  delivered.  Prior 
to  the  itassage  of  the  sales  act  (P.  A.  1907, 
c.  212),  our  law  permitted  an  action  for 
damages  by  the  seller  against  the  buyer  for 
breach  of  his  contract  to  buy  goods  to  be 
manufactured  for  him,  and  it  sought  In  such 
action  to  put  the  Injured  party  In  the  place 
the  contract  would  have  placed  him  In 
bad  It  been  performed.  The  actual  damage 
suffered  was  the  recovery  upheld.  That  was, 
as  a  rule,  measured  by  the  difference  be- 
tween the  price  of  the  contract  of  sale  and 


the  value  of  the  goods  made.  When  there 
was  no  market,  or  they  were  worthless,  the 
actual  damages  might  even  be  the  entire  val- 
ue of  the  goods.  Allen  v.  Jarvis,  20  Conn.  37, 
48;  Jordan  Marsh  &  Co.  v.  Patterson,  67 
Conn.  473,  480,  35  Ati.  52L 

So  far  as  we  are  aware,  no  case  bas  ever 
reached  this  court  where  upon  breach  of 
contract  for  the  sale  of  goods  an  action  for 
the  price  of  the  goods  was  begun. 

The  English  law  denied  such  a  remedy, 
and  many  of  our  state  courts  have  followed 
the  English  law,  while  a  number  under  the 
lead  of  the  New  York  court  have  griven  the 
seller,  upon  breach  of  a  contract  of  sale,  a 
remedy  permitting  him  to  store  or  retain 
the  g«>od8  for  the  buyer  and  sue  the  buyer 
for  the  entire  purchase  price. 

The  theory  of  this  law  is  that  when  the 
seller  deposits  the  goods  with  a  third  person 
for  the  buyer,  or  segregates  the  goods  and 
notifies  the  buyer  that  he  holds  them  for 
him,  the  title  passes,  or  the  rights  of  the 
parties  will  subsequently  be  adjusted  as  if 
it  bad  passed  at  that  time.  Willlston  on 
Sales,  p.  945,  {  56.  Our  law  was  in  this  con- 
dition when  the  sales  act  was  passed. 

[3]  The  remedies  provided  by  the  sales 
act  for  the  recovery  of  damages  for  nonac- 
ceptance  of  goods  (section  04),  and  for  the 
recovery  of  the  price  (section  63,  1,  2),  whoi 
the  property  in  the  goods  has  passed,  do  not 
substantially  differ  from  the  remedies  pro- 
vided by  our  law  at  the  time  of  its  enact- 
ment 

The  remedy  (section  63,  3)  Is  an  addition 
to  the  remedies  up  to  that  time  known  to 
our  law,  "although  the  property  In  the  goods 
has  not  passed.  If  they  cannot  readily  be  re- 
sold for  a  reasonable  price,  and  if  the  pro- 
visions of  section  64,  4,  are  not  applicable, 
the  seller  may  offer  to  deliver  the  goods  to 
the  buyer,  and.  If  the  buyer  refuses  to  re- 
ceive them,  may  notify  the  buyer  that  tbe 
goods  are  thereafter  held  by  the  seller  as 
bailee  for  the  buyer.  Thereafter  the  seller 
may  treat  the  goods  as  the  buyer's  and  may 
maintain  an  action  for  the  price." 

Prof.  Willlston,  who  wrote  the  sales  act. 
says  In  a  note  (42  Am.  Law  Rev.  900):  "The 
rights  of  the  seller  are  also  enlarged  as  com- 
pared with  his  rights  under  tbe  Elngllsb 
act  both  by  the  greater  freedom  In  rescis- 
sion allowed  an  unpaid  seller  with  a  lien 
(section  61),  and  by  the  allowance  of  an  ac- 
tion for  the  full  price,  even  though  the  prt^ 
erty  In  the  goods  has  not  passed,  if  tbe.r 
cannot  readily  be  resold  for  a  reasonable 
price  (section  63,  3)." 

The  elements  of  an  action  under  this  sec- 
tion are:  (1)  A  breach  of  the  contract  to  seU 
goods;  (2)  that  the  property  In  the  goods  at 
the  time  of  the  breach  has  not  passed:  ("1 
that  they  cannot  be  sold  for  a  reasonable 
price;  (4)  that  the  seller  has  offered  to  de- 
liver them  to  the  buyer ;  (5)  that  he  b»s  re- 
fused to  receive  them;  (6)  that  the  seller  has 
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notified  the  bnyer  tbat  he  thereafter  holds 
the  goods  as  bailee  for  the  buyer. 

[4]  The  notlflcatiop  of  cancellation  by  this 
defendant  and  his  persistence  in  this  course 
constituted  a  breach  of  the  contract  of  sale. 
At  this  time  the  goods  had  not  been  segre- 
gated, nor  marked  for  the  buyer,  nor  deliv- 
ered to  a  carrier  for  the  bnyer,  and,  in  the 
absence  of  provision  in  the  contract  to  the 
contrary,  the  property  had  not  passed  to 
the  bnyer.  85  Cyc.  296;  Kost  ▼.  Reilly,  62 
Conn.  57,  60,  24  Att.  610. 

[5]  The  finding  that  there  was  no  avail- 
able market  for  the  goods  after  the  breach, 
and  that  Jobbers  and  wholesalers  place  no 
orders  after  April  for  such  goods,  and  that 
these  goods  are  not  goods  kept  in  stock,  but 
are  manufactured  on  special  order,  fully 
shows  tbat  the  goods  could  not  be  sold  fbr 
a  reasonable  price.  There  was  no  obliga- 
tion upon  the  manufacturer  to  sell  these 
cards  at  retail  or  to  the  retail  trade — that 
would  have  involved  the  undertaking  on  its 
part  of  a  H6w  business. 

[61  The  further  finding  that  the  defendant 
refused  to  receive  the  goods,  and  that  the 
seller  declined  to  permit  him  to  cancel  the 
order,  but  shipped  the  goods  by  carrier  to 
him,  and  notified  him  that  they  were  in  the 
carrier's  hands  subject  to  the  defendant's 
order.  Is  full  compliance  with  the  statutory 
requirements  and  ample  notice  to  the  buyer 
that  the  seller  holds  the  goods  as  bailee  for 
the  buyer.  Upon  the  plaintiff's  delivery  to 
the  carrier  and  notice  to  the  defendant  that 
the  carrier  held  the  goods  subject  to  his  or- 
der, the  property  in  these  goods  passed  to 
the  defendant  The  carrier  stands  in  place 
of  the  seller  as  bailee  for  the  buyer  to  whom 
the  goods  now  belong. 

The  fact  that  the  plalntUt  shipped  the 
goods  to  the  defendant  after  notice  of  can- 
cellation. Instead  of  retaining  them,  did  not 
change  the  nature  of  the  bailment  The  car- 
rier's possession  was  the  plaintiff's  posses- 
sion— holding  the  goods  for  the  defendant 
by  the  direction  of  the  plaintiff. 

The  court  properly  overruled  the  defend- 
ant's claims  of  law  that  title  to  the  goods 
never  passed  to  the  defendant  and  that  be- 
cause of  notice  of  cancellation  of  the  con- 
tract of  sale  the  plaintift  was  not  Jnstlfied 
In  shipping  the  goods  nor  In  shipping  the 
whole  order  together  and  in  not  attempt- 
ing to  dispose  of  the  cards. 

[7]  The  plaintiff  was  under  no  obligation 
to  separate  the  order,  nor  to  attempt  to  sell 
goods  for  which  it  knew  it  could  not  obtain 
a  reasonable  price. 

[4]  It  is  quite  probable  that  the  retention 
of  the  goods  In  the  bands  of  the  seller  may 
avoid  questions  in  relation  to  the  carrier's 
storage  charges  and'  as  to  the  manner  In 
which  the  goods  have  been  kept;  bat  the 
storage  of  the  goods  with  an  agent  of  the 
seller,  or  their  delivery  to  a  shipper  for  the 


bnyer,  does  not  add  to  the  responsibility  of 
the  seller.  He  continues  to  be  the  bailee 
for  the  buyer  of  the  goods  for  which  no  rea- 
sonable price  can  be  obtained. 

There  Is  no  error.     In  this  opinion  the 
other  Judges  concurred. 


UDWABD  KNAPP  ft  00.  v.  TIDEWATER 
COAL  CO.  St  aL 

(Supr«m«  Court  of  Errors  of  Connecticut 
Jan.  5,  1912.) 

1.  Bnxs  AND  Notes  (S  237*)— "Accomhoda- 
TioN  Indobseb'  '—Definition— LtABiUTT. 

An  "accommodation  indorser"  is  deiined  by 
Gen.  St  1902,  {  4199,  to  be  one  who  indorses 
without  receiving  value  to  lend  his  credit  to 
some  other  person,  he  being  exempt  from  suit 
at  the  hands  of  the  accommodated  person,  but 
as  to  other  persons  his  liability  is  the  same  as 
an  indorser  for  value  without  reference  to  the 
question  of  notice  of  the  accommodation  char- 
acter of  his  indorsement 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  S63>  664,  667-669;  Dec. 
Dig.  {  237.» 

For  other  definitions,  see  Words  and  Phras- 
es, yoL  1,  p.  74;  voL  8,  p.  7561.] 

2.  Bnxs  AND  Notes  (|  288*)— Accomuoda- 

TION     INDOBSEUBNT     OB     INDOBSEUENT    FOX 

Vamjb. 

In  an  action  on  notes  given  to  plaintiff  by 
the  T.  Company  for  coal  purchased  and  sold  to 
the  S.  Company,  the  S.  Company's  indorse- 
ment, made  in  consideration  of  its  receiving  the 
coal,  was  an  indorsement  for  value,  and  not  for 
the  plaintiff's  accommodation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i$  665,  666;  Dec.  Dig.  |238.*] 

3.  Bnxs   AND    Notes    (f  223*)— Transfek— 
"Nkootiatioh"— "On  ob  Befobe." 

In  an  admission  that  a  note  sued  on  was 
indorsed  by  the  several  defendants  "on  or  be- 
fore negotiation."  the  words  "on  or  before" 
excluded  "after,  and  the  word  "negotiation" 
signified  delivery,  that  term  being  generally  de- 
scriptive of  all  those  acts  by  which  a  not*  or 
bill  is  put  into  circulation  or  passed  in  its  dr- 
calation,  including  delivery  in  issue,  transfer 
by  delivery,  or  transfer  by  indorsement 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  624;   Dec.  Dig.  i  223.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  p.  4772;  vol.  6,  pp.  4967,  4968.] 

4.  Cobpobationb    ({    464*)  —  Powebs  — IR- 
DOBSXMBNT  or  COmOBBOIAI.  Papeb. 

A  corporation  engaged  in  the  coal  business 
was  a  trading  corporation  and  had  implied  pow- 
er to  become  party  to  negotiable  paper  in  the 
ordinary  course  of  its  business,  .though  it  had 
no  implied  power  to  lend  its  credit  to  others 
through  the  agency  of  accommodation  paper. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1820,  1821,  1828;  Dec  Dig. 
i  464.*] 

6.  Cobpobationb   ({  889*)  —  Powkbs— Ultba 

Vibes  Acts— Bubden  of  Pboof. 

The  burden  of  establishing  the  defense  of 
tdtra  vires  is  on  the  corporation  asserting  It 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1568-1571;  Dec.  Dig.  { 
389.*] 
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6.  Biixs  AND  Notes  (J  387*)— Bona  Fidb 
purchabeba— cokpobation  notes— lufubd 
Power. 

Where  a  corporation  has  the  general  pow- 
er, ex{)res8  or  implied,  to  become  a  party  to 
bills  and  notes,  such  instruments  dulj'  executed 
by  the  corporation  will  be  presumed  to  have 
been  executed  in  the  legitimate  course  of  its 
business,  and,  whether  so  executed  or  not, 
will  be  valid  in  the  hands  of  a  bona  fide  bolder 
without  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  947,  848;  Dec.  Dig.  t 
367.»] 

7.  Bills  and  Notes  (|  367*)— Bona  Fide 
pubciiasebs  —  cobporatb  irdobsement  — 
AuTuoBiTY  or  President. 

Whether  the  president  of  a  trading  corpo- 
ration had  authority  to  execute  commercial  pa- 
per in  its  name  depended,  not  only  on  whether 
be  had  direct  authority  so  to  do,  but  on  wheth- 
er, in  view  of  his  official  position,  the  scope  and 
character  of  hia  duties,  and  his  previously 
known  conduct,  he  had  such  apparent  au- 
thority as  would  justify  plaintiff  in  accepting 
notes  indorsed  by  him  under  his  official  title. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |§  947,  948;  Dec.  Dig.  | 
307.*] 

8.  Pt.eadixo  (§  127*)— Answer— AoiassiOHS 
—Execution  of  Instrument. 

Where,  in  an  action  on  notes  indorsed  by 
defendant  corporation  by  its  president,  the 
answer  expressly  admitted  that  the  notes  were 
indorsed  by  detendant,  such  admission  import- 
ed an  authorized  indorsement. 

[BM.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  H  264-288;    Dec.  Dig.  $  127.*] 

9.  Appeal  and  Ebbob  (J  852*)— Review- 
Theory  OF  Cause. 

The  theory  on  which  a  cause  is  tried  with- 
oat  objection  will  be  followed  on  appeal. 

[Kd.  Note.  —  For  other  cases,  see  Appeal 
and    Error,    Cent.    Dig.   $  3402;     D«c   Dig.    i 

10.  Corporations  (§  432*) —Powers  — Au- 
thobitx  of  President— Implied  Power. 

On  an  issue  as  to  the  apparent  authority 
of  the  president  of  a  corporation  to  indorse 
commercial  paper  in  its  behalf,  matters  bear- 
ing on  the  president's  power  in  fact  as  be- 
tween himself  and  the  corporation  were  ir- 
relevant. 

[E3d.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  1731-1730;    Dec.  Dig.  { 

Appeal  from  Superior  Court,  Fairfleld 
County;    Milton  A.   ShuniAvay,  Judge. 

Action  by  Edward  Knapp  &  Company 
against  the  Tidewater  Coal  Company  and 
others  on  two  notes.  Judgment  for  plaintiffs 
for  $3,492  against  the  defendant  Stamford 
Tidewater  Coal  Company,  from  which  it  ai>- 
I)ealB.    Affirmed. 

The  plaintiffs,  as  copartners,  are  wholesale 
dealers  In  coal.  The  Tidewater  Coal  Com- 
pany, a  New  York  corporation,  buys  and 
sells  coal  at  wholesale.  Among  Its  custom- 
ers Is  the  Stamford  Tidewater  Coal  Com- 
pany, a  Connecticut  corporation  engaged  In 
selling  coal  at  retail.  All  of  Its  coal  is 
Iwught  from  the  New  York  company.  Its 
capital  stock  Is  all  owned  by  four  persons, 
who  are  Its  directors.     Of  these  four,  ouej 


Bayard  N.  Cole  is  a  stockholder  in  «nd  di- 
rector and  president  of  the  New  York  com- 
pany. Another,  R.  V.  Matthew,  is  a  stock- 
holder in  and  director  of  the  New  York  com- 
pany. Cole  is  president  of  the  Stamford 
Company.  About  December  15,  1909,  the 
plaintiffs  sold  to  the  New  York  company  cer- 
tain coal,  which  they,  upon  its  direction, 
shipped  direct  to  the  Stamford  Company. 
The  purchase  price  was  charged  to  tlie  New 
York  company,  and  the  same  was  paid  fur 
with  the  note  of  that  company.  This  noie 
was  paid  in  part  by  cash,  leaving  a  balan<« 
of  $995.57  unpaid.  August  15,  1910,  this 
balance  being  still  due,  the  New  York  com- 
pany made  its  30-day  note  for  that  sum  pay- 
able to  the  order  of  the  plaintiffs,  which 
note,  having  first  been  Indorsed  by  Matthew 
and  the  Stamford  Company,  was  delivered 
to  the  plaintiffs  In  payment  therefor.  Under 
said  date  the  Stamford  Company  advis<^ 
the  plalntUte  in  writing  that  its  indorse- 
ment was  in  consideration  of  its  receipt  of 
the  coal.  Upon  the  maturity  of  this  latter 
note,  it  was  paid  or  replaced  by  anotlier  for 
the  same  amount  and  of  the  same  tenor,  but 
bearing  the  indorsement  of  one  Pinkerton  in 
addition  to  that  of  Matthew  and  the  Stam- 
ford Company.  The  latter  Indorsement  was 
made  by  Cole  as  its  president  This  note  is 
that  set  out  in  the  first  count  On  or  about 
June  30,  1910,  the  New  York  company  pur- 
chased of  the  plaintiffs  other  coal,  and  or- 
dered it  shipped  to  the  Stamford  Company, 
which  received  it  as  the  customer  of  the  New 
York  company.  Through  this  purchase  the 
New  York  company  became  Indebted  to  the 
plaintiffs  in  the  sum  of  |2,410.17.  In  pay- 
ment of  this  indebtedness,  the  New  York 
company  delivered  to  the  plaintiffs  its  two 
months'  note  for  said  sum,  dated  June  30, 
1910,  payable  to  the  plaintiffs'  order,  and 
Indorsed  by  Matthew  and  the  Stamford 
Company.  Under  the  same  date  the  latter 
company  wrote  the  plaintiffs  that  its  indorse- 
ment was  In  consideration  of  the  receipt  of 
the  coal.  September  26,  1910,  after  tbe  ma- 
turity of  this  note,  it  was  paid  or  replaced 
by  the  second  note  in  suit,  which  Is  one 
payable  October  30,  1910,  for  tbe  like  sum 
and  of  the  same  tenor  as  the  former  note. 
When  delivered,  it  bore  the  indorsements,  in 
the  order  named,  of  Matthew,  Pinkerton,  and 
the  Stamford  Company,  whose  name  was 
placed  thereon  by  its  president,  Cole.  Near- 
ly all  of  the  business  done  by  the  plaintiffs 
with  the  two  Tidewater  Companies  vras  done 
with  or  through  Cole,  and  the  plaintUb  knew 
no  other  ■  person  in  connection  therewith. 
Coal  ordered  from  the  plaintiffs  by  Cole  for 
the  account  of  the  New  York  company  and 
shipped  to  the  Stamford  Company  was  paid 
for  sometimes  by  check  of  the  former  com- 
pany, sometimes  by  that  of  the  latter,  and 
sometimes  by  Cole's  personal  check. 
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Homer  B.  Cummlngs,  Charles  D.  Lock- 
wood,  and  Albert  PbilUps,  for  appellant 
Robert  A.  Fosdlck,  for  appellees. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  Copies  of  the  two  negotiable  promis- 
sory notes  upon  which  this  action,  in  two 
counts,  was  brought,  are  annexed  to  the  com- 
plaint They  show  that  the  Tidewater  Coal 
Company,  a  New  York  corporation,  herein- 
after referred  to  as  the  New  York  company, 
was  the  maker,  and  Edward  Knapp  &  Co., 
the  plaintiffs,  the  payees,  and  that  the  notes 
bore  the  Indorsement,  In  order,  of  the  two 
indlTldnal  defendants,  and  of  the  defendant 
the  Stamford  Tidewater  Coal  Company,  here- 
inafter referred  to  as  the  Stamford  Company, 
which  last  indorsement  was  made  in  the  name 
of  the  company  "by  Bayard  N.  Cole,  presi- 
dent" The  complaint  alleges  the  execution 
of  the  notes  by  the  New  York  company  that 
"on  or  before"  their  negotiation  they  were 
Indorsed  by  the  three  defendants  whose 
names  api)ear  thereon,  that  due  pres^itment 
was  made  and  notice  given,  that  the  plain- 
tiffs still  own  them,  and  that  they  hare  not 
been  paid.  Upon  the  face  of  the  notes  and 
the  strength  of  the  averments  of  the  com- 
plaint, all  of  which  are  admitted  by  the  an- 
swer, the  plaintiffs  would  be  entitled  to  the 
judgment  rendered.  General  Statutes  1902, 
II  4233,  4234.  To  defeat  this  result,  the 
Stamford  Company,  which  alone  of  the  de- 
fendants appeared,  sets  up  by  way  of  spe- 
cial defense:  First,  that  its  indorsements 
were  for  the  accommodation  of  the  plain- 
tiffs; and,  second,  that  they  were  made  by 
Cole  without  authority  from  the  corporation. 
TTpon  the  trial  an  additional  claim  was  made, 
apparently  without  objection  that  the  plead- 
ings furnished  no  basis  for  it,  to  the  effect 
that  the  Indorsements  were  ultra  vires  of 
the  corporation. 

[1]  An  "accommodation  Indorser"  is  one 
who  indorses  without  receiving  value  there- 
for, and  for  the  purpose  of  lending  his  name 
to  some  other  person.  General  Statutes,  | 
4190.  His  status  as  to  such  other  person 
accommodated,  and  his  liability  to  him.  Is 
very  different  from  that  which  he  enters  into 
and  assumes  as  to  the  other  parties  to  the 
instrument  He  is  exempt  from  salt  at  the 
hands  of  the  accommodated  party,  whatever 
their  relative  positions  upon  the  paper  may 
be.  His  liability,  on  the  other  hand,  to  other 
parties,  is  the  same  as  though  he  was  an  in- 
dorser for  value,  and  that  liability  is  unaf- 
fected by  notice  to  such  parties  of  the  ac- 
commodation character  of  bis  Indorsement 
General  Statutes,  H  4199,  4234;  Daniels  on 
Negotiable  Instruments,  |  790 ;  Joyce  on  De- 
fenses to  Commercial  Paper,  |  279. 

So  in  the  present  case  If  the  appellant  put 
its  name  upon  the  paper  for  the  accommoda- 
tion of  the  plaintifCs,  as  charged,  the  Judg- 
ment Is  erroneous.  If  it  did  not,  it  would 
be  none  the  less  liable  to  the  plalntifb  for 


the  reason  that  it  indorsed  for  the  accom- 
modation of  the  maker,  and  tbey  had  full 
knowledge  of  that  fact,  save  as  the  accom- 
modation character  of  the  indorsement 
would  bear  upon  the  question  of  corporate 
authority,  with  which  we  are  not  now  con- 
cerned. If  the  appellant  indorsed  at  the  re- 
quest and  for  the  benefit  of  the  plaintiffs,  its 
act,  upon  the  facts  found,  was  beyond  ques- 
tion without  consideration,  and  the  indorse- 
ment one  for  their  accommodation.  The 
question  here  at  issue  thus  becomes  resolv- 
ed Into  one  of  fact  as  to  whether  or  not  it 
was  so  made. 

[2]  Both  notes  in  controversy  were  given 
in  renewal  of  prior  notes  of  like  amount  and 
tenor,  and  bearing  the  names  of  the  same 
indorsers  save  Pinkerton,  whose  name  was 
not  upon  the  notes  taken  up.  These  latter 
notes  were  indorsed  before  delivery,  and  by 
the  procurement  of  the  maker.  They  were 
delivered  by  the  New  York  company  in  pay- 
ment for  coal  sold  by  the  plaintiffs  to  it,  and 
by  It  ordered  shipped  to  the  Stamford  Com- 
pany as  its  customer.  In  view  of  the  circum- 
stances. It  certainly  could  not  be  claimed  with 
any  semblance  of  plausibility  that  they  were 
Indorsed  by  the  Stamford  Company  for  the 
accommodation  of  the  plaintiffs  with  whom 
It  had  never  dealt,  and  to  whom  it  owed 
nothing,  and  not  for  the  benefit  of  the  New 
York  company,  vrtth  which  it  was  closely  af- 
filiated in  ownership,  direction,  and  busi- 
ness, with  whom  it  had  regular  business 
dealings,  from  whom  it  bad  the  very  coal  for 
which  the  notes  were  given  in  payment,  to 
whom,  for  aught  that  appears.  It  was  then 
indebted  therefor,  and  which  procured  the 
signatures.  The  ofllcers  of  the  appellant  con- 
fessedly empowered  to  conduct  its  business 
advised  the  plaintiffs  In  writing  at  the  time 
these  notes  were  taken  that  the  company's 
indorsements  were  in  consideration  of  its  re- 
ceipt of  the  coal,  and  one  of  the  individual 
indorsers  was  one  of  the  directors  of  the 
two  Tidewater  Companies. 

The  appellant  relies  upon  what  it '  con- 
ceives to  have  been  a  changed  situation  when- 
the  present  notes  were  given  by  reason  of 
the  lapse  of  time,  the  circumstances  sur- 
rounding the  renewals,  and  especially  the 
order  of  those  circumstances,  for  the  main- 
tenance of  Its  position  that  the  party  ac- 
commodated in  these  instances  was  the  plain- 
tiffs. 

The  finding  is  that  both  the  earlier  notes 
were  "paid  or  replaced"  by  new  notes  of  the 
same  toior,  and  having  the  same  maker  and 
payee.  With  respect  to  the  note  set  out  in 
the  first  count,  the  finding  clearly  imports 
that  when  it  was  delivered  It  bore  the  in- 
dorsements now  upon  It,  and  that  fact  is  un- 
questioned. With  respect  to  the  other,  it  is 
unequivocally  found  that  when  the  replace- 
ment was  made  it  was  Indorsed  as  now.  The 
appellant  asks  that  the  finding  in  relation  U) 
this  subject  be  corrected,  so  that  it  shall  ap 
pear  that  this  renewal  note  was  offered  for 
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discount  before  Indorsement  by  It,  that,  the 
cashier  to  whom  it  was  so  offered  not  being 
satisfied  to  accept  it,  C!ole  offered  to  place 
upon  it  the  appellant's  indorsement,  and 
thereupon  did  so,  one  of  the  Knapps  being 
present  We  have  been  unable  to  find  any 
evidence  justifying  this  statement  of  fact 
But  if  there  were  such  evidence,  and  the  cor- 
rection were  made  in  the  very  language  of 
the  draft-finding,  it  would  not  suffice  to 
change  the  statement  of  the  finding  that  the 
new  note,  when  delivered,  bore  the  Indorse- 
ment of  the  Stamford  Company.  The  two 
s6ts  of  facts  are  by  no  means  inconsistent 
and  the  result  of  the  correction  would  not 
by  any  means  be,  as  the  appellant's  counsel 
assume,  to  establish  that  the  Stamford  Com- 
pany's indorsement  was  placed  upon  the  note 
after  it  had  been  given  and  received  by  the 
plaintiffs,  and  in  order  to  give  it  bankable 
character.  Counsel  for  the  appellant  place 
great  reliance  upon  this  claimed  order  of 
events  as  showing  that  it  was  the  plaintiffs, 
and  not  the  New  York  company  for  whom 
the  Indorsement  was  made.  We  have  been 
able  to  discover  no  evidence  establishing  any 
such  order,  and  it  is  suggestive  that  counsel 
were  of  the  like  opinion  when  they  prepared 
their  draft-finding,  since  they  therein  asked 
the  court  to  find  that  the  former  note  was 
"paid  or  replaced"  by  the  present  one  bear- 
ing among  other  indorsements  that  of  the 
defendant  company  as  it  now  is. 

[3]  It  Is  also  suggestive  of  the  appellant's 
understanding,  if  not  conclusive  of  the  fact, 
that  the  answer  expressly  admits  the  allega- 
tion of  the  complaint  that  the  note  was  in- 
dorsed by  the  several  defendants  on  or  be- 
fore negotiation.  "On  or  before"  excludes 
"after,"  and  "negotiation"  as  here  used  sig- 
nifies, and  could  only  signify,  delivery.  Ne- 
gotiation is  a  general  term  descriptive  of  all 
those  acts  by  which  a  note  or  bill  is  put  into 
circulation  or  passed  on  in  its  circulation, 
and  includes  delivery  in  Issne,  transfer  by 
delivery,  or  transfer  by  Indorsement  Gen- 
eral Statutes,  §  4200;  OdeU  v.  Clyde,  38  App. 
Div.  333,  334,  57  N.  T.  Supp.  126.  Walker  t. 
Bank,  19  lud.  247,  250. 

The  circumstances  attending  the  renewal 
Indorsements  thus  appear  to  have  been  In  no 
manner  different  from  those  which  surround- 
ed the  earlier  ones  except  that  a  period  of 
one  or  two  months  had  elapsed.  The  per- 
tinence of  this  fact  as  bearing  upon  the  ques- 
tion of  for  whom  the  indorsements  were 
made  is  not  apparent  Clearly  the  court  was 
Justified  In  reaching  the  conclusion  that  the 
appellant's  Indorsement  was  not  made  for 
the  purpose  of  lending  its  credit  to  the  plain- 
Uffs. 

The  defense  of  ultra  vires  is  one  which  the 
court  below  properly  might  have  Ignored, 
and  for  anght  that  appears  did.  But  it  was 
urged  upon  that  court,  apparently  without 
objection,  and  upon  us  without  objection. 
We  will  therefore  give  It  consideration. 

[4]  The  appellant  was  a  trading  corpora- 


tion in  the  fullest  sense  of  that  term.  Marsh 
V.  Wheeler,  77  Conn.  549,  653,  69  AtL  4ia 
107  Am.  St  Bep.  40.  As  such  it  had  the 
implied  power  to  'become  a  party  to  negoti- 
able paper  in  the  due  and  ordinary  coarse 
of  Its  business,  and  for  the  authorized  and 
legitimate  purposes  of  that  business.  Mora- 
wetz  on  Corporations,  i  350;  Clark  &  Marsh- 
all on  Corporations,  SS  181,  476;  National 
Bank  V.  Toung,  41  N.  J.  Eq.  631,  535,  7  Aa 
488;  Monument  National  Bank  t.  Globe 
Works,  101  Mass.  57,  58,  3  Am.  Rep.  322; 
Jacobs  Pharmacy  Go.  v.  Trust  Co.,  97  Ga. 
573,  576,  26  S.  E.  171.  There  is  no  sadi  im- 
plied power  to  lend  the  credit  of  such  a  cor- 
poration to  others  through  the  agency  of  ac- 
commodation  paper.  Credit  Co.  v.  Howe 
•Machine  Co.,  64  Conn.  357,  386,  8  Aa  472.  1 
Am.  St  Bep.  123.  If  the  present  indorse- 
ments were  in  excess  of  the  authority  of  the 
corporation,  it  must  have  been  for  the  rea- 
son that  they  were  for  porposes  foreign  to 
the  due  and  legitimate  conduct  of  its  busi- 
ness, or  without  consideration. 

[S,  I]  The  burden  of  establlsbng  this  de- 
fense of  ultra  vires  rested  upon  the  appel- 
lant who  asserted  it.  Credit  Co.  v.  Howe 
Machine  Co.,  54  Conn.  357,  881,  8  Atl.  472, 
1  Am.  St.  Bep.  123.  "When  a  corporation 
bas  the  general  power,  express  or  Implied,  to 
be  a  party  to  bills  and  notes,  such  instru- 
ments will  be  presumed  to  have  been  ex- 
ecuted in  the  legitimate  course  of  its  busi- 
ness, and,  whether  so  executed  or  not,  will 
be  valid  In  the  hands  of  a  bona  fide  bolder 
without  notice."  Daniels  on  Negotiable  In- 
struments, §  386.  Consideration  will  also  be 
presumed.  General  Statutes,  i  4194.  It  was 
Incumbent  upon  the  appellant  to  overcome 
these  presumptions,  and  to  establish  one  of 
the  conditions  redted.  It  altogetber  failed 
to  do  so. 

It  proved  that  the  coal  in  payment  for 
which  the  original  notes  were  given  was,  up- 
on the  order  of  the  purchaser,  the  New  Xoik 
company,  consigned  directly  to  the  Stamford 
Company,  as  the  former  company's  customs, 
and  that  the  latter  company  thereupon  be- 
came indebted  therefor  to  the  New  York  com- 
pany; that  at  the  time  the  original  notes 
were  delivered  bearing  the  appellant's  in- 
dorsements, it  advised  the  plaintiffs  in  writ- 
ing that  the  indorsements  were  in  considera- 
tion of  its  receipt  of  the  coal;  that  the  two 
Tidewater  Companies  bad  such  considerable 
and  regular  dealings  with  each  other  as  was 
to  be  implied  from  the  fact  that  the  Stam- 
ford Company  bought  its  coal  from  the  New 
York  company,  and  that  payment  for  this 
coal  to  the  party  from  whom  It  was  ordered 
by  the  New  York  company,  who  was  fre- 
qnently  the  plaintiffs,  was  sometimes  made 
by  chedcs  of  the  Stamford  Company.  Its 
own  evidence  uncontradicted  was  that  the 
New  York  company  financed  the  Stamford 
Company's  btDUsiness;  the  latter  company  bar- 
ing no  credit  There  was  nothing  to  indicate 
that  the  Invoices  of  coal  first  referred  to  had 
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«Ter  been  paid  for  to  tbe  New  York  company 
by  the  Stamford  Company,  or  that  as  a  re- 
sult of  the  latter  company's  purchases  it  was 
not  largely  indebted  to  the  former,  or  to  sug- 
gest that  some  arrangement  based  upon  this 
indebtedness  or  relating  to  the  financing  of 
the  defendant  did  not  furnish  the  considera- 
tion for  the  defendant's  name  being  placed 
uiton  the  notes.  Such  a  consideration  would 
have  been  sufficient,  and  well  might  have  ex- 
isted. General  Statutes,  i  4195.  The  appel- 
lant left  the  trial  court  In  a  position  where 
It  was  asked  to  override  a  legal  presumption 
by  a  conclusion  of  fact  for  which  no  sub- 
stantial foundation  was  furnished  In  the  evi- 
dence. It  is  equally  dear,  and  for  very  sim- 
ilar reasons,  that  the  court  would  not  have 
been  Justified  in  finding  that  the  indorse- 
ments were  not  made  in  the  regular  course 
of  the  appellant's  business,  and  there  were  no 
facts  upon  which  bad  faith  on  the  plaintifTs 
part  could  be  predicated.  Craft's  Appeal,  42 
Conn.  146,  154. 

[7]  The  third  defense,  which  asserts  Cole's 
want  of  power  to  indorse  the  notes  in  suit,  is 
one  which  must  rest  not  only  upon  the  prop- 
osition that  he  was  without  authority  to 
place  the  defendant's  name  upon  commercial 
paper,  but  also  upon  the  very  different  prop- 
osition that  there  was  not,  in  view  of  his 
official  position,  the  scope  and  character  of 
bis  duties,  and  his  previous  known  conduct, 
any  such  apparent  authority  as  to  Justify  the 
plaintiffs  in  accepting  the  notes  indorsed  by 
him  under  his  official  title,  as  bearing  the 
Indorsement  of  an  authorized  agent.  Mora- 
wetz  on  Corporations,  §i  586,  587;  Daniels  on 
Negotiable  Instruments,  i  389;  Frost  v. 
Wood,  2  Conn.  23,  26. 

[8,  8]  The  answer  expressly  admits  the  al- 
legation of  the  complaint  tliat  the  notes  were 
indorsed  by  the  defendant.  This  imported 
an  admission  of  an  authorized  indorsement 
Then  follows  the  special  defense  which  sets 
up  affirmatively  Cole's  lack  of  power.  At  the 
beginning  of  the  trial  it  was  stated  to  the 
court  by  counsel  that  the  only  issue  was 
whether  or  not  the  defendant's  indorsement 
was  for  the  plaintiffs'  accommodation,  and 
the  plaintiffs,  having  presented  the  notes, 
rested.  The  defendant  then  proceeded  to  pre- 
sent its  evidence  in  support  of  its  defense. 
It  thus  voluntarily  assumed  the  burden  of 
proof,  and  the  case  was  tried  throughout  up- 
on the  theory  that  it  was  incumbent  upon  the 
defendant  to  substantiate  its  freedom  from 
liability  for  Cole's  act  It  is  unnecessary  to 
imquire  whether  or  not  tills  was  the  correct 


theory.  Counsel  acted  upon  It  from  first  to 
last  and  the  court  doubtless  accepted  the  is- 
sue as  it  was  presented,  and  so  decided  It 
It  would  manifestly  be  unfair  for  us  to  ai>- 
proach  the  question  from  any  other  point  of 
view. 

[II]  If  the  finding  be  examined  to  discover 
how  far  the  defendant  succeeded  in  support- 
ing its  position,  there  will  be  found  no  perti- 
nent facts  save  that  Cole  was  the  defend- 
ant's president,  that  the  plaintiffs  never 
knew  any  other  person  than  him  in  connec- 
tion with  the  defendant's  business,  and  that 
nearly  ail  of  their  business  with  it  was  trans- 
acted with  or  through  him.  Among  the  facts 
which  we  are  asked  by  the  defendant  to  in- 
corporate in  the  finding  are  matters  bearing 
upon  Cole's  power  in  fact  as  between  him 
and  his  principal,  but  none  relevant  to  the 
ultimate  inquiry  of  his  apparent  power.  We 
cannot  therefore,  upon  the  finding,  either  as 
it  is,  or  corrected  as  asked,  hold  that  the 
trial  court  was  in  error  in  ruling  that  the  de- 
fendant had  failed  to  sustain  the  burden  it 
had  assumed,  and  in  basing  its  Judgment  up- 
on the  subordinate  conclusion  involved  in  it, 
that  Cole's  act  of  indorsement  was  one  for 
which  the  defendant  was  bound.  Were  we 
at  liberty  to  utilize,  as  bearing  upon  this 
matter,  the  evidence  which  is  before  us  for 
a  correction  of  the  finding,  ample  Justifica- 
tion for  an  implication  of  authority  in  Cole 
sufficient  to  warrant  the  plaintiffs  in  assum- 
ing its  existence  would  be  found  in  his  own 
testimony  offered  by  the  defendant  and  un- 
questioned and  unqualified  by  other  testi- 
mony, as  to  the  character  and  broad  scope  of 
his  agency  as  the  defendant's  clilef  executive 
officer.  But  the  finding  is  sUent  upon  these 
matters,  and  this  testimony  possesses  inter- 
est only  as  It  shows  that  injustice  is  not 
done  through  keeping  to  the  course  which 
counsel  marked  out  for  themselves  and  pur- 
sued. 

The  appellant  asks  for  a  correction  of  the 
finding  in  numerous  particulars.  Many  of 
them  involve  conclusions  of  law  or  fact  with 
which  we  have  dealt.  Some  of  them  involve 
statements  of  fact,  either  immaterial  or 
clearly  without  sufficient  foundation  in  evi- 
dence. A  few  relate  to  matters  which  are 
relevant  to  the  Issues.  These  have  been  no- 
ticed, and  the  appellant  has  been  given  the 
full  benefit  which  could  be  claimed  from 
them. 

There  is  no  error.  In  this  opinion  the  oth- 
er Judges  concurred. 
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POWBLIi  T.  CITY  OP  OLD  TOWN. 

(Supreme  Judicial  Court  of  Maine.     Dec.  13, 
1911.) 

1.  Taxation    (5   402*)— Assessment— Money 
•  AT    Intkbest — Abatement— Pbebequisitkb. 

To  entitle  one  to  abatement  of  taxes  for 
money  at  interest  under  Rev.  St.  c.  9,  i§  73-75, 
it  must  afiSrmatively  appear  that  he  submit- 
ted to  the  assessors,  as  required  by  their 
written  notice,  a  true  and  perfect  list  of  all 
his  property  not  exempt  of  which  he  was  pos- 
sessed April  Ist,  or  can  make  it  appear  that 
he  was  unable  to  do  so;  that  he  made  oath 
to  the  list  if  required  so  to  do  by  the  assessors, 
or  any  of  them;  and  that  he  answered  all 
proper  inquiries  by  any  of  the  assessors  as  to 
the  nature,  situation,  and  valuation  of  his  tax- 
able property,  and  that  he  reduced  his  answers 
to  writing  and  subscribed  them  if  so  requested. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  818-823;    Dec.  Dig.  §  4(52.*] 

2.  Taxation    (|    356*)— Assessment- Money 
AT  INTEBEST— Deductions. 

One  should  not  be  taxed  for  money  at  in- 
terest under  Rev.  St.  c.  9,  H  73-75,  If  he 
owes  debts  in  excess  of  the  amount. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  596;   Dec.  Dig.  §  35U.*] 

3.  Taxation    (|  318*) —Asskssment— Time 
AND  Date.  . 

Under  Rev.  St.  c  9,  !J  73-75,  relating  to 
taxation  for  money  at  interest  April  1st,  in- 
quiry made  by  assessors  on  June  10th  con- 
cerning money  which  plaintiif  had  at  interest 
must  be  referred  to  the  earlier  date,  especial- 
ly since  plaintiff  was  a  lawyer. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  506;   Dec.  Dig.  |  318.»J 

4.  Taxation  (8  462*)— Assessment— Corbec- 
TioN— Estoppel  to  Complain. 

A  taxpayer  is  estopped  to  complain  of 
an  assessment  against  him  for  money  at  in- 
terest under  Rev.  St.  c.  9,  §S  73-75,  where  he 
peremptorily  refused  to  malie  any  statement 
concerning  such  moneys,  though,  through  ow- 
ing debts  in  excess  of  such  investments,  he 
was  not  taxable. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  »  818-823;  Dec.  Dig.  {  4C2.»] 

5.  Taxation    (i  318*) —Assessment— Tunc 
and  Date. 

Under  Rev.  St.  c.  9,  {$  73-75,  relating  to 
taxation  for  money  at  interest  April  Ist,  in- 

?uiries  made  by  assessors  of  plaintiff  on  June 
0th  were  not  too  late  to  charge  him  with  such 
taxes;  it  appearing  that  the  current  tax  lists 
bad  not  been  completed  and  committed  to  the 
collector,  and  that  the  assessors  had  proceed- 
ed with  due  diligence  in  making  up  the  lists. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §9  530,  531;   Dec.  Dig.  {  318.»] 

6.  Taxation    (I  318*) -Assessment- Time 
AND  Date— "Reasonable  Time." 

"Reasonable  time,"  to  wUch  assessors  are 
entitled  in  making  inquiries  as  a  basis  for  as- 
sessment for  money  at  interest  April  1st,  under 
Rev.  St.  c.  9,  ii  73-75,  is  such  period  ds  may 
be  properly  allowed,  having  regard  to  the  na- 
ture of  the  act  and  to  the  attending  circum- 
stances;  the  quoted  term  being  flexible. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  530,  531;    Dec.  Dig.  8  318.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  5977-5983;  vol.  8,  p.  7780.] 

Report  from  Supreme  Judicial  Court,  Pen- 
obscot County,  at  Law. 
Petition  by  William  H.  Powell  against  the 


City  of  Old  Town  to  abate  taxes  for  money 
at  Interest,  under  Rev.  St  c.  9,  H  73-75. 

The  assessors  of  tbe  city  of  Old  Town  fi>r 
tbe  year  1910  assessed  the  plaintiff  for  fl.0iO 
money  at  Interest.  Tiie  plalntUI  tben  made 
written  application  to  tlie  assessors  for  an 
abatement  of  the  tax  on  the  money  at  in- 
terest, and  tbe  abatement  was  refused.  The 
plalntilT  then  appealed  to  the  Supreme  Ju- 
dicial Court  under  the  provisions  of  Revise^! 
Statutes,  c.  0,  |  79.  When  the  case  can>e 
on  for  trial,  an  agreed  statement  of  facts 
was  filed,  and  tbe  case  reported  to  tbe  law 
court  for  determination.    Appeal  dlsmissied. 

Note. — Under  the  provisions  of  Public 
Laws  1911,  c.  179,  "all  loans  of  money  made 
by  any  individual  or  corporation  and  secur- 
ed by  mortgage  on  real  estate  situated  In 
this  state"  are  exempt  from  taxation. 

Argued  before  WHITEHO0SE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  and  KINU. 
JJ. 

W.  H.  Powell,  pro  se.  P.  J.  Whiting,  for 
defendant 

CORNISH,  J.  Ill  In  order  to  entitle  a 
person  to  apply  to  tbe  county  cominl8slont<r« 
or  to  the  Supreme  Judicial  Court  for  reli.-f 
from  assessment  of  taxes  by  abatement  un- 
der R.  S.  c.  9,  H  73-75,  It  must  affirmatively 
appear: 

(1)  That  be  made  and  brought  In  to  the 
assessors,  as  required  by  tbelr  written  notice, 
a  true  and  perfect  list  of  all  his  property  not 
by  law  exempt  from  taxation  of  which  be 
was  possessed  on  April  1st  of  the  same  year. 
or  can  make  it  appear  that  he  was  unable  to 
do  so. 

(2)  That  be  made  oath  to  this  list.  If  re- 
quired 80  to  do  by  the  assessors  or  any  of 
them. 

(3)  That  he  answered  all  proper  Inquiries 
that  were  asked  him  by  any  of  the  assesaors 
as  to  the  nature,  situation,  and  valuation  of 
his  taxable  property,  and  that  he  also  reduc- 
ed his  answers  to  writing  and  subscribed  the 
same,  if  so  requested. 

[2]  In  this  case  tbe  agreed  statement  of 
facts  shows  that  the  appellant  compiled  with 
the  first  requirement  as  to  bringing  In  the 
list,  and  that  the  second  requirement  was 
not  violated  because  he  was  not  required  by 
the  assessors  to  make  oath  to  the  list  The 
controversy  arises  over  the  third  requlre- 
mrat 

On  this  question  It  Is  admitted  that  at  tbe 
time  tbe  list  was  filed  the  appellant 
ed  all  questions  asked  htm  by  the 
respecting  the  property  comprised  in  hi<i 
list,  but  the  list  did  not  contain  any  statf- 
ment  of  money  at  Interest,  and  no  quefSttouM 
were  asked  respecting  that  class  of  property. 
-  About  June  10th  of  tbe  same  year,  tbe  as- 
sessors called  upon  the  appellant,  stated  that 
they  "were  going  to  assess  money  at  in- 
terest," and  asked  him  If  he  cared  to  make 
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any  statemmt  to  them  in  relation  to  bow 
much  money  he  had  at  Interest.  The  appel- 
lant refused  to  make  any  statement.  There- 
upon the  board  assessed  him  for  $1,000  at 
Interest  It  is  admitted  that  on  April  1,  1910, 
he  had  that  sum  at  interest,  but  that  he 
was  owing  debts  In  excess  of  that  amount. 
He  should  not  therefore  have  been  taxed  for 
money  at  interest  (Taylor  t.  Caribou,  102 
Me.  401,  67  Atl.  2),  and  this  appeal  should  be 
sustained  unless  he  Is  barred  by  his  refusal 
to  make  any  statement  when  the  assessors 
made  their  additional  inquiries  of  him  on 
June  10, 1910. 

The  appellant  does  not  contend  that  the 
inquiries  put  by  the  assessors  should  have 
been  reduced  to  writing.  R.  S.  c.  9,  §  76, 
provides  that  the  assessors  and  "either  of 
them  may  require  him  to  answer  all  proper 
Inquiries  in  writing  as  to  the  nature,  situa- 
tion and  valuation  to  his  taxable  property," 
etc.  This  more  accurately  should  read,  "Ei- 
ther of  them  may  require  him  to  answer  in 
writing  aU  proper  inquiries  as  to  the  na- 
ture," etc.,  because  this  section  is  a  conden- 
sation of  the  original  act  (chapter  138  of  the 
Public  Laws  of  1862),  which  reads:  "And 
such  lists  being  exhibited  on  oath  shall  be 
taken  as  true,  unless  such  person  shall  re- 
fuse to  answer  all  proper  inquiries  in  rela- 
tion to  the  nature  and  situation  of  his  prop- 
erty, and  if  required  subscribe  and  make  oath 
to  the  same,  to  be  taken  in  writing  before  a 
majority  of  the  assessors  who  may  act  by 
themselves  or  counsel  in  taking  the  same." 

The  language  of  the  court  in  Levant  v. 
County  Com'rs,  67  Me.  429,  would  seem  to  in- 
dicate that  the  questions  should  also  be  in 
writing,  but  that  question  was  not  raised  in 
the  case,  as  both  the  questions  and  the  an-, 
swers  had  been  reduced  to  writing,  and  the 
court  sent  the  petition  for  certiorari  back  for 
further  hearing  at  nisi  prius  because  there 
was  a  conflict  of  testimony  as  to  whether  the 
applicant  for  abatement  had  in  fact  refused 
to  answer  certain  questions.  The  true  con- 
struction is  stated  in  Lambard  v.  County 
Com'rs,  53  Me.  505  (and  the  applicant  in 
the  case  at  bar  does  not  attack  it). 

[3]  But  the  appellant,  while  conceding  the 
general  rule  that  refusal  to  answer  proper 
inquiries  made  at  a  proper  time  bars  the  right 
of  appeal,  contends  that  he  is  not  barred  in 
this  case  for  two  reasons:  First,  because  the 
assessors  predicated  their  Inquiry  on  what 
money  at  interest  the  appellant  had  on  June 
10,  1910,  not  on  AprU  1,  1910. 

This  construction  of  the  interview  is  too 
narrow.  What  took  place  is  to  be  viewed  in 
the  light  of  the  surrounding  circumstances. 
The  assessors  called  upon  him  in  their  official 
capacity,  and  he  well  knew  the  general  pur- 
I>ose  of  their  visit  They  stated,  in  effect 
that  they  had  concluded  to  assess  money  at 
interest  not  simply  his,  but  all  money  at  in- 
terest; that  is,  that  class  of  property,  for 
that  current  year,  and  that  necessarily  meant 
property  held  on  April  Ist    They  then  ask- 


ed bim  if  be  cared  to  make  any  statement  to 
them  in  relation  to  how  much  money  he  had 
at  interest.  This  could  not  have  meant  ei- 
ther to  the  assessors  or  to  the  appellant  who 
is  a  lawj'er,  how  much  be  had  on  the  day 
when  the  question  was  asked,  but  bow  much 
he  was  assessable  for  that  year,  which  would 
relate  back  to  April  Ist  Both  sides  knew 
that  that  was  the  subject  of  conversation 
and  the  object  of  the  visit  and,  although  the 
question  was  asked  on  June  10th,  it  was  un- 
derstood to  relate  to  property  taxable  In 
1910  and  to  nothing  else.  An  inquiry  as  to 
the  property  which  appellant  owned  on  April 
Ist  was  an  act  of  official  duty.  An  inquiry 
as  to  the  property  which  be  owned  on  June 
10th  would  have  been  an  act  of  unofficial  Im- 
pertinence, and  all  the  parties  knew  this. 
Such  is  the  reasonable  construction  of  the 
whole  Interview.  No  precise  formula  need 
be  used  by  the  assessors.  No  stereotyped 
language  need  be  employed.  They  must  "' 
course,  make  the  Individual  understand  the 
nature  and  purpose  of  their  inquiry,  and 
that  this  was  accomplished  In  this  case 
there  can  be  no  room  for  reasonable  doubt. 

[4}  The  question  put  by  the  assessors  was 
certainly  a  proper  one  within  the  require- 
ment of  the  statute,  and  the  appellant's  ab- 
solute refusal  to  make  any  statement  what- 
ever precluded  the  necessity  of  making  the 
further  inquiry  as  to  bow  much  he  was 
taxable  for  on  April  1st  He  did  not  object 
to  the  form,  and  say  that  he  would  answer 
proper  inquiries,  but  he  declined  to  answer 
any.  His  attitude  rendered  further  question- 
ing futile,  and  be  cannot  now  complain  be- 
cause the  assessors  took  him  at  his  word  and 
closed  the  interview  without  going  through 
a  useless  formality.  MlUiken  v.  Sklllings,  89 
Me.  180,  36  Atl.  77;  Bowden  v.  Dugan,  91 
Me.  141,  39  Atl.  467;  Pitcher  v.  Webber,  103 
Me.  101,  68  Atl.  593 ;  Hall  v.  Trust  Company, 
106  Me.  465-^74,  76  Atl.  926,  138  Am.  St  Rep. 
355. 

[5,  $]  The  second  objection  raised  by  the 
appellant  is  that  the  Inquiry,  if  proiJcr  in  it- 
self, was  made  long  after  the  list  was  fur- 
nished, and  he  was  therefore  not  obliged  to 
answer  it. 

The  statute  (R.  S.  c.  9,  {  75)  fixes  no  time 
within  which  such  inquiries  must  be  made. 
This  court  has  held  in  Freedom  v.  County 
Commissioners,  66  Me.  172,  that  the  author- 
ity of  the  assessors  is  not  limited  to  the  time 
and  place  designated  in  their  written  notice, 
but  continues  for  a  reasonable  time  there- 
after. It  is  often  impracticable  to  make  all 
the  examinations  in  one  day,  and  time  should 
be  given  the  assessors  to  make  careful  inves- 
tigations of  the  furnished  lists  which  are  not 
(inclusive. 

The  tax  lists  for  the  year  had  not  been 
completed  and  committed  to  the  collector  on 
June  10th,  and  the  agreed  statement  shows 
that  the  assessors  had  proceeded  with  all  due 
diligence  in  making  up  the  lists,  and  had  not 
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used  more  time  than  was  asnally  required  by 
tbe  asseesors  of  Old  Town  for  a  proper  per- 
formance of  tbelr  duties.  Dnder  these  cir- 
cumstances, It  is  clear  that  the  reasonable 
time  granted  to  the  assessors  had  not  ex- 
pired. "Reasonable  time"  is  a  flexible  term, 
and,  as  used  In  this  connection,  is  snch  a 
period  as  may  be  properly  allowed,  having 
regard  to  the  nature  of  the  act  and  to  the 
attending  circumstances. 

Applying  this  rule,  it  would  seem  that  the 
assessors  would  continue  to  have  the  right 
of  proper  inquiry  at  least  until,  working  with 
reasonable  speed,  the  assessment  lists  are 
finished  and  committed  to  the  collector.  Es- 
pecially is  this  true  in  the  case  at  bar,  where, 
as  the  agreed  statement  shows,  the  asses- 
sors had  started  on  the  track  of  a  class  of 
property  which  was  not  embraced  In  the  ai>- 
pellanfs  original  list  and  concerning  which 
they  had  not  Interrogated  him. 

Tbe  conclusion,  therefore,  is  that  the  ap- 
pellant's peremptocy  refusal  to  make  any 
statement  whatever  barred  bis  right  of  ap- 
peal. Lambard  v.  County  Commissioners,  53 
Me.  605. 

Appeal  dismissed,  with  costs. 


ECKBRSON  V.  CITY  OF  ENGLEWOOD. 

(Supreme  Court  of  New  Jersey.    Dec.  18, 
1911.) 

(Syllaiut  hy  the  Court.} 
municifai,  cobpobatiors  (§  129*)— fo webs 

—Appointment  of  City  Bngineeb. 

The  common  coancil  of  cities  incorporated 
under  "An  act  relating  to  and  providing  for  tbe 
government  of  cities  of  this  state  containing 
a  population  of  leas  than  twelve  thousand  in- 
habitants" (P.  L.  1899,  p.  96)  have  no  power 
to  appoint  subordinate  officers  under  subdivi- 
sion 34,  I  18,  except  by  ordinance,  and  the  ap- 
pointment of  a  city  engineer  by  resolution,  in- 
stead of  by  ordinance,  is  not  the  appointment 
of  a  subordinate  officer  authorized  by  the  act, 
and  such  an  appointment  for  a  term  of  years 
cannot  be  sustained  as  a  contract,  because  not 
made  according  to  the  terms  of  the  act  author- 
izing the  appointment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  §g  303,  306;  Dec. 
Dig.  §  129.»] 

Writ  of  certiorari  by  Charles  H.  Eckerson 
against  the  City  of  Englewood  to  review  cer- 
tain proceedings  of  the  Common  Council. 
Writs  dismissed. 

Argued  November  term,  1911,  before  GAR- 
RISON, PARKER,  and  BERGEN,  JJ. 


Albert  I.   Drayton,   for  prosecutor, 
mund  W.  Wakelee,  for  defendant 


Ed- 


BERGEN,  J.  We  have  before  us  two  writs 
of  certiorari  to  review  certain  proceedings 
bad  by  the  common  council  of  the  city  of 
Englewood.  The  first  proceedings  challenged 
are  certain  resolutions  and  an  ordinance  by 
whidi,  without  undertaking  to  remove  the 
prosecntor  from  the  office  or  position  of  dty 


engineer  of  the  dty  of  Eot^ewood.  tbe  c«l- 
mon  council  In  making  public  improTonenc. 
where  the  assistance  of  the  city  enginwr 
was  necessary,  designated  one  Watson  G 
Clark,  as  the  engineer  In  charge  of  the  woit. 
thereby  relieving  the  prosecntor  from  tbe 
performance  of  the  duties  appertaining  to 
the  office  or  iMsltlon  to  which  be  claims  n 
have  been  appointed.  Tbe  ordinances  sad 
resolutions  producing  this  condition  were  rt 
moved  to  this  court  by  the  first  of  tlie 
vrrlts  of  certiorari  now  under  conslderatloa 
While  the  foregoing  writ  was  pending,  tie 
common  council  adopted  a  resolution,  tvUd) 
was  Intended  to  terminate  the  right,  if  anf 
of  the  prosecutor  to  the  office  of  city  ec- 
gineer,  and  It  was  to  review  this  proceedlni 
that  the  second  writ  was  allowed.  As  prac 
ticaUy  the  same  questions  were  presented  h: 
each  case,  they  were  argued  together  and 
will  be  so  considered  and  disposed  of. 

On  January  1,  1901,  the  common  oouncii 
of  tbe  dty  of  Ehiglewood,  by  resolution,  un- 
dertook to  appoint  the  prosecutor  city  en- 
gineer for  tbe  term  of  three  years,  whicb 
term  had  not  expired  when  the  proceedings 
challenged  by  these  writs  were  Instituted 
The  resolution  appointing  the  prosecutor,  a* 
it  appears  on  the  minutes  of  the  dty,  reads 
as  follows :  "Mr.  Watson  nominated  Charles 
H.  Eckerson  for  the  office  of  city  engineer. 
Nomination  seconded  by  Mr.  Fitch.  There 
being  no  other  nominations  it  was  voted  un- 
animously that  Mr.  Charles  H.  Eckerson  be 
appointed  city  engineer  for  the  term  of  thre« 
years."  There  was  no  ordinance  creating  the 
office,  nor  was  the  appointment  made  by  or- 
dinance with  the  approval  of  the  mayor.  It 
is  not  denied  that  Watson  G.  Clark  was  em- 
ployed to  perform  the  duties  ordinarily  as- 
signed to  the  dty  engineer,  and  thereafter 
and  on  August  11,  1911,  the  common  council 
adopted  a  resolution  "that  tbe  appointment 
of  Charles  H.  Eckerson  as  dty  engineer  be 
and  the  same  is  hereby  terminated,  and  the 
office  of  dty  engineer  be  and  tbe  same  is 
hereby  declared  vacant,"  and  the  writ  to  re- 
view the  latter  resolution  was  allowed  Sep- 
tember 16,  1911;  the  first  writ  having  been 
allowed  July  1,  1911. 

The  defendant  is  incorporated  under  the 
act  relating  to  the  government  of  dtles  hav- 
ing a  population  of  less  than  12,000  Inhab- 
itants. P.  L.  1899,  p.  96.  The  charter  does 
not,  in  express  terms,  create  tbe  office  of  dty 
engineer.  It  provides  for  a  mayor,  members 
of  the  common  council,  coundlmoi  at  large, 
dty  clerk,  collector  of  taxes,  overseer  of  the 
poor,  freeholders,  commissioners  of  appeal, 
and  snch  Justices  of  the  peace,  constables, 
and  ward  officers  as  may  be  provided  for  by 
law,  all  of  these  to  be  elected  by  a  vote  of 
the  people,  and  a  dty  treasurer  to  be  ap- 
pointed by  the  common  conndl  for  the  term 
of  three  years;  the  terms  of  office  of  tbe  of- 
ficers elected  being  three  years,   excepting 
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tliose   of  the  mayor  and   common  council, 
wlilch  are  fixed  at  two  years. 

Section  33  of  the  charter  declares  that 
••the   city  engineer,  surveyor,  city  solicitor, 
cit7  sealer  of  weights  and  measures  and  all 
otber  officers  appointed  by  the  common  coun- 
cil shall  possess  the  powers  and  be  subject 
to  the  obligations  conferred  and  Imposed  on 
tliem  by  law  or  by  the  ordinances,  by-laws, 
rules  and  regulations  of  the  common  coun- 
cil."    As  this  section  follows  other  sections 
spedflcally  defining  the  duties  of  the  officers 
expressly  named  as  elective  as  well  as  of  the 
dty  treasurer,  it  manifests  the  legislative  in- 
tent to  fix  the  duties  of  such  of  the  officers 
named-  as  may  be  thereafter  provided  for 
and  appointed  by  the  common  council,  and 
not  to  create  such  offices  without  municipal 
action.    Section  39  of  the  charter  prescribes 
certain  duties  to  be  performed  by  the  dty 
engineer  or  surveyor  regarding  the  city  as- 
sessment  maps,  and   requires  the  common 
council  to  fix,  by  ordinance,  the  compensa- 
tion of  the  dty  engineer  or  surveyor  for  the 
above,  and  all  other  duties  appertaining  to 
his  office,  leaving  it  optional  with  the  city  to 
appoint  either  a  dty  engineer  or  surveyor. 
As  subdivision  34  of  section  18  of  the  statute 
empowers  the  common  council  "to  appoint 
from  time  to  time  such  subordinate  officers  as 
may  be  deemed  necessary  to  carry  into  ef- 
fect the  powers  and  duties  hereby  created  or 
otherwise  conferred  or  imposed,"  the  com- 
mon coundl  had  the  right  to  appoint  a  dty 
engineer  or  surveyor,  and,  when  the  office 
was  established  and  appointment  made,  the 
appointee  was  required  by  section  39  to  pre- 
pare, keep,  renew,  and  have  the  custody  of 
the  city  map  or  atlas,  and  when  so  directed 
by  ordinance  or  resolution  to  keep  an  index 
of  the  lots  shown  thereon,  and  of  the  owners 
thereof,  and  when  directed  in  like  manner  to 
keep  in  his  office  an  abstract  of  each  and 
every  deed  or  transfer  affecting  lands  situate 
In  the  city,  to  be  properly  indexed;   and  sec- 
tion 41  of  the  charter  requires  the  assessors 
to  so  arrange  their  duplicates  as  to  specify 
by  letters  and  numbers,  as  shown  on  the  dty 
atlas,   the   several   lots  or   subdivisions  as- 
sessed with  the  valuation  thereof  as  shown 
by  the  register  kept  by  the  dty  engineer. 
These  extracts  from  the  dty  charter  would 
seem  to  indicate  that  the  dty  engineer  has 
functions  to  perform  with  reference  to  the 
dty  govemment  which  might  constitute  him 
a  public  officer ;  but,  as  this  case  will  be  dis- 
iwsed  of  upon  other  grounds,  it  is  not  nec- 
essary to  determine  that  question,  because 
the  prosecutor  daims  that,  if  he  be  a  pub- 
lic officer,  he  cannot  be  removed  without 
charges   made   and   an   opportunity    to    be 
heard,  and  then  only  by  the  vote  of  two- 
thirds  of  the  coundl,  as  provided  in  section 
11  of  the  charter,  neither  of  which  privileges 
was  accorded  to  him,  and  that,  on  the  other 
hand,  if  he  is  a  subordinate,  and  not  a  pub- 
lic officer,  he  has  a  contract  with  the  dty 
(or  the  term  of  three  years  from  the  date  of 


his  appointment,  which  the  common  coundl 
cannot  abrogate.  The  defendant,  however, 
claims  that  the  prosecutor  was  never  lawful- 
ly appointed  to  a  public  or  subordinate  of- 
fice, nor  engaged  as  an  employe,  and  is  there- 
fore a  mere  intruder  without  any  rights  it 
is  bound  to  respect  As  prosecutor  places 
his  right  to  pursue  this  writ  upon  his  ap- 
pointment to  an  office  for  a  definite  term,  the 
first  important  question  to  be  determined  is 
whether  he  was  appointed  in  such  manner  as 
to  acquire  any  vested  rights  which  are  bdng 
infringed  by  the  conduct  of  the  defendant 
No  power  to  appoint  officers  except  the  treas- 
urer is  expressly  given  In  the  charter  ex- 
cept that  hereinbefore  referred  to,  viz.,  to 
appoint  such  subordinate  officers  as  may  be 
necessary  to  carry  into  effect  the  powers  and 
duties  conferred  and  imposed  by  the  charter ; 
bat  the  first  paragraph  of  section  18,  giving 
sndi  power,  requires  it  to  be  exerdsed  by 
ordinance.  The  power  granted  is  to  "make, 
establish,  publish,  modify,  amend  or  repeal 
ordinances,  rules,  regulations  and  by-laws 
for  the  following  purposes."  Then  follows  a 
statement  of  powers  delegated,  among  them 
beii^  the  power  to  appoint  subordinate  of- 
ficers. 

It  has  been  recently  hdd  in  the  Court  of 
Errors  and  Appeals  of  this  state  that  ordi- 
nances, rules,  regulations,  and  by-laws  are 
intended  to  be  Bynqpymoas  and  to  be  promul- 
gated by  ordinance,  and  cannot  be  made  ef- 
fective by  resolution.  Levy  et  al.  v.  City  of 
Elizabeth,  80  AtL  498.  Giving  to  this  char- 
ter the  construction  adopted  by  the  Court  of 
Errors  and  Appeals  in  the  case  cited,  the 
common  coundl  of  the  dty  of  Engl  e wood 
could  not  create  an  office  nor  appoint  any 
subordinate  officers  except  by  ordinance,  and 
it  is  admitted  that  the  prosecutor  in  this 
case  was  not  appointed  by  ordinance,  and  no 
office  created  except  by  inference  from  the 
resolution  of  appointment  The  same  sub- 
division (34)  requires  an  ordinance  to  pre- 
scribe and  define  the  duties  of  dty  and  ward 
officers  when  not  otherwise  prescribed  by 
law,  to  fix  and  determine  their  compensation, 
the  penalty  for  failure  to  perform  their  du- 
ties, the  bond  and  securities  to  be  given  by 
the  officers  of  the  dty,  and  the  time  for  ex- 
ecuting the  same  when  not  otherwise  pro- 
vided, and  to  appoint,  from  time  to  time, 
subordinate  officers.  It  would  therefore  seem 
that,  if  any  of  these  powers  must  be  ex- 
ercised by  ordinance,  all  must  The  duties 
required,  by  the  charter,  of  the  engineer, 
take  that  position  out  of  the  realm  of  an  or- 
dinary employe  and  put  it  within  the  class 
of  subordinate  officers  which  the  common 
council  may  establish,  and  appoint  to  by  or- 
dinance. 

As  the  common  coundl  could  not,  by  reso- 
lution, appoint  the  prosecutor  either  as  a 
subordinate  or  public  officer,  the  attempt  to 
do  so  in  the  present  case  was  futile  and  con- 
ferred upon  the  prosecutor  no  vested  right 
to  the  position  which  he  claims  to  hold  as 
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a  basis  for  the  relief  he  seeks,  and  as  the 
question  does  not  Involve  the  title  of  the 
prosecutor  to  the  office  of  city  engineer,  but 
only  the  legal  existence  of  such  an  office,  his 
status  to  attack  by  certiorari  the  subse- 
quent action  of  common  council  can  be  de- 
termined upon  such  writ;  quo  warranto  be- 
ing unnecessary  and  indeed  unsuited  for 
such  a  purpose. 

The  writ  In  each  case  should  be  dismissed, 
with  costs. 


MAYOR  AND  COMMON  COUNCIL  OF  CITY 
OF  NEWARK  v.  LEWIS  et  aL 

(Supreme  Court  of  New  Jersey.    Dec.  28, 
1911.) 

(Syllabut  by  tho  Court.) 

Taxation  (J  230*)— Phopeett  Subject— Sub- 
FLtrs  Fund  of  Insubance  Companies. 
By  the  act  of  ascertaining  and  setting 
aside  annually  as  a  separatef  fund  the  amount 
of  surplus  to  which  deferred  dividend  policies 
as  a  class  are  entitled,  and  the  appropriation 
by  law  of  such  fund  to  such  use  and  no  other, 
as  provided  by  chapter  71  of  the  Laws  of 
1907  (P.  L.  p.  132),  a  fixed  liability  to  that  class 
of  policies  IS  created,  which  forms  an  essen- 
tial part  of  the  total  policy  values  required  to 
be  computed  by  the  commissioner  of  banking 
and  insurance,  and  to  the  amount  of  which 
the  company's  assets  are  exempt  from  taxa- 
tion together  with  the  general  liabilities  on  poli- 
cies, pursuant  to  the  taxing  act  of  1906  (P.  L. 
p.  418). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  370;    Dec.  Dig.  |  230.*] 

Application  by  the  State,  on  the  relation 
of  the  Mayor  and  Common  Council  of  the 
City  of  Newark,  for  writ  of  mandamus  to 
Vivian  M.  Lewis,  Commissioner  of  Banking 
nud  Insurance,  and  the  Prudential  Insurance 
Company  of  America.  Rule  to  show  cause 
why  writ  of  mandamus  should  not  issue  dis- 
charged. 

Argued  November  term,  1911,  before  GAR- 
RISON, PARKER,  and  BERGEN,  JJ. 

Herbert  Boggs,  for  relator.  Edmund  Wil- 
son, Atty.  Gen.,  for  Commissioner  of  Bank- 
ing and  Insurance.  R.  V.  Lindabury,  Carl 
Lentz,  and  Edward  D.  Duffield,  for  Pruden- 
tial Insurance  Company. 

PARKER,  J.  This  application  brings  up 
in  concrete  form  the  question  whether  the 
Prudential  Insurance  Company  of  America 
is  taxable  in  the  city  of  Newark  upon  such 
part  of  its  assets  as  constitutes  wihat  is 
known  as  the  "Fund  apportioned  to  defer- 
red dividend  policies  as  a  class  pursuant  to 
chapter  71  of  the  Laws  of  190r'  (P.  L.  p. 
1.S2).  That  question  was  dealt  with  In  the 
recent  case  of  Mayor,  etc.,  of  Newark  v. 
State  Board  of  Equalization.  80  N.  J.  Law, 
258,  77  Atl.  795,  affirmed  by  the  Court  of  Er- 
rors and  Appeals  in  79  Atl.  343,  but  was  not 
finally  set  at  rest.  In  this  court  it  was  held 
that  the  act  of  1907  made  no  change  in  the 


liability  or  otherwise  of  this  fund  to  taxa- 
tion as  compared  with  its  status  prior  tJ 
1907,  and  that  It  must  be  assumed  that  the 
commissioner  had  included  it  in  his  genen. 
computation  of  liabilities  on  policies.  In  V.>' 
Court  of  Errors  and  Appeals  it  was  he'A 
(ubl  supra)  that  no  new  liability  was  creat- 
ed by  the  annual  ascertainment  and  appur- 
tionment  of  this  fund  in  the  manner  provid- 
ed by  the  act  of  1907,  but  that  the  act  simply 
required  that  to  be  made  definite  which  was 
theretofore  uncertain;  that  the  amount  as- 
certained and  apportioned  to  deferred  divi- 
dmd  policies  pursuant  to  the  act  of  ld:^7 
was  a  "liability  on  policies,"  but  that,  as- 
suming that  the  commissioner  In  bis  com- 
putation of  the  total  value  of  iwllcles  had 
failed  to  include  the  amount  in  qnestion 
when  he  should  have  done  so,  his  computa- 
tion was  conclusive  on  the  taxing  officers, 
and  could  be  questioned  only  by  direct  at- 
tack in  this  court  This  disposed  of  the 
tax  for  1909,  but  left  it  open  for  the  commis- 
sioner of  banking  and  Insurance  to  decide  in 
the  future  whether  to  Include  the  amount 
of  the  deferred  dividend  fund.  In  whole  or 
part,  in  his  annual  valuation.  This  question 
was  taken  up  by  blm  In  making  his  valua- 
tion for  1911.  In  bis  statement  of  that  valu- 
ation the  form  and  plan  of  computation  of 
policy  values  are  the  same  as  in  prior  state- 
ments, and  lead  up  to  a  total  of  $174,421,973, 
which  corresponds  to  the  total  valuation  of 
$132,138,211  returned  in  the  report  for  1909. 
mentioned  in  the  former  decision,  the  differ- 
ence representing  the  growth  of  the  com- 
pany's business;  but,  instead  of  calling  this 
"total  net  reserve  value"  as  In  the  former 
report,  be  designates  It  thus : 

Total  net  v&lae  (excluding  amount  ap- 
portioned to  deterred  dividend  pol- 
icies)     fa*.*H.9!in 

And  adds  this  Item: 

Amount  apportioned  to  deferred  div- 
idend policies  as  a  class  pursuant  to 
obapter  71,  L4iwb  of  1907,  and  held 
airaitlng  apportionment  between  pol- 
icy  holders   , 23,441.(41  B 


Grand  total  n>7.8S3.414  li 

Pursuant  to  the  taxing  act  of  1906  (P.  L. 
1906,  p.  418),  quoted  in  the  opinion  of  the 
Court  of  Errors  and  Appeals  already  cited, 
the  company  in  making  return  to  the  taxing 
authorities  returned  this  "grand  total"  as 
the  liabilities  on  policies,  and  claimed  ex- 
emption for  all  of  it  The  assessors  conced- 
ed that  the  Item  of  $174,421,973  should  be  al- 
lowed, but  declined  to  allow  the  amount  ap- 
portioned to, deferred  dividend  policies,  and 
the  city  now  applies  for  a  mandamus  (to 
quote  the  language  of  the  rule)  "command- 
lug  and  enjoining  the  said  Vivian  M.  Lewis, 
commissioner  of  banking  and  insurance,  that 
he  forthwith  correct  his  valnatlon  of  the  out- 
standing policies  of  tiie  Prudoitial  Insur- 
ance Company  of  America,  as  of  December 
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tbtrty-flrst,  A.  B.  1910,  and  bis  certificate 
thereof,  by  striking  therefrom  the  item  of 
423,441,441.16  and  the  statement  'Amount  ap- 
liortioned  to  deferred  dividend  policies  as  a 
class,  pursuant  to  ctiapter  71,  Laws  of  1907, 
and  held  awaiting  apportionment  between 
policy  holders,'  and  the  words  and  figures 
'<}rand  total  $197,863,414.16,'  so  that  the 
same,  when  corrected,  shall  clearly  show  the 
total  value  of  the  outstanding  policies  of  said 
Prudential  Insurance  Company  of  America 
on  December  81, 1910,  to  be  the  sum  of  |174,- 
421,973.00."  We  are  by  no  means  clear  that 
mandamus  is  the  proper  remedy  in  such  a 
case  as  this,  and  do  not  wish  to  be  under- 
stood as  sanctioning  a  resort  to  it  for  the 
relief  desired,  which,  it  will  be  observed,  ia 
not  to  compel  a  public  otRcer  to  do  some- 
tliing  that  he  is  by  law  required  to  do  and 
has  failed  or  refused  to  do,  but  to  compel 
him  to  do  in  a  different  way  what  be  has  al- 
ready done.  Certiorari  would  seem  to  be  the 
proper  remedy.  But  both  parties  have  fully 
argued  the  merits  and  desire  a  decision 
thereon,  and  neither  party  wishes  to  raise  a 
question  of  procedure;  so  we  proceed  to  a 
consideration  of  the  main  question,  which  is 
DOW  squarely  presented,  and  is  whether  the 
amount  apportioned  to  deferred  dividend  pol- 
icies as  a  class,  with  the  accretions  thereof. 
Is  an  element  to  be  included  in  the  liability 
on  policies  constituting  part  of  the  tax  ex- 
emption allowed  by  the  statute  of  1906. 

To  clear  {be  way  for  this  question,  a  short 
r6suut6  of  the  statutory  method  of  taxation 
and  exemption  will  not  be  out  of  place, 
though  the  ground  has  largely  been  gone  over 
In  the  case  of  Newark  v.  State  Board  of 
Equalization,  ubi  supra.  The  requirements 
of  the  statute  are  these: 

(1)  Life  insurance  companies  are  to  be  as- 
sessed and  taxed  upon  the  full  amount  or 
value  of  their  property,  exclusive  of  real  es- 
tate in  this  state,  and  of  securities  to  the 
value  of  $S00,000,  deducting  from  such 
amount  or  value  the  amount  of  their  debts 
and  liabilities.    P.  L.  1906,  p.  418. 

(2)  To  ascertain  such  debts  and  liabilities, 
a  statement  is  to  be  made  by  the  company  to 
the  taxing  officer  annually  as  of  December 
31st  preceding  the  same.    Id. 

(3)  In  stating  the  liabilities  on  policies  the 
basis  of  such  statement  shall  be  the  value  of 
such  policies  on  December  31st,  and  not  the 
gross  amount  Insured  thereby.    Id. 

(4)  Such  value  shall  be  according  to  the 
computation  of  the  same  by  the  commission- 
er of  banking  and  Insurance  by  such  stand- 
ard of  valuation  as  may  be  adopted  and  used 
by  htm  at  the  time  such  computation  shall 
be  made  according  to  law.    Id. 

(5)  In  computing  the  policy  values,  the 
commissioner  follows  the  provisions  of  sec- 
tion 24  of  the  insurance  act  of  1902  (P.  L.  p. 
407)  as  amended  in  1907  (P.  L.  p.  144),  but 
this  act  does  not  prescribe  or  contain  any  in- 
timation whether  or  not  the  element  of  a 
specific  reserve  to  meet  deferred  dividends 
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is  to  be  taken  into  account  in  calculating  pol- 
icy values.  For  present  purposes,  therefore^ 
section  24  in  Its  present  form  seems  to  be 
unimportant  Viewing  the  taxation  of  a  life 
insitrance  company  in  the  chronological  or- 
der of  the  steps  required  to  be  taken,  we 
must  reverse  the  above  order  (omitting  for 
the  present  No.  5),  and  we  have:  1.  Com- 
putation of  value  at  the  policies  by  the  com- 
missioner. 2.  This  is  the  basis  of  the  lia- 
bilities on  policies  reported  by  the  company 
to  the  assessor;  and  the  Court  of  Errors  and 
Appeals  has  held  that  it  is  itself  the  Item  of 
"liabilities  on  policies."  Newark  v.  Board 
of  Equalization,  ubl  supra.  3,  4.  The  com- 
pany makes  statement  accordingly,  and  Is  al- 
lowed deduction  for  such  value  ,of  policies, 
and  the  other  items  mentioned,  and  is  taxed 
on  tbe  balance  of  its  total  property  remain- 
ing. 

As  a  result  of  all  this,  the  question  at  is- 
sue takes  this  modified  form:  Does  the  de- 
ferred dividend  fund  with  its  accretions  prop- 
erly constitute  a  part  of  the  total  value  of 
the  policies  to  be  ascertained  by  the  commis- 
sioner? If  yea,  it  is  by  statute  made  part  of 
the  llablUtleb  on  policies,  and  becomes  ex- 
empt It  Is  perhaps  inaccurate  to  say  that 
the  fund  Itself  is  a  liability.  What  we  mean 
la  that  when  the  company  In  obedience  to 
law  ascertains  tbe  "amount  of  surplus  to 
which  all  such  (deferred  dividend)  policies 
as  a  class  are  entitled"  and  apportions  such 
surplus  to  said  class,  and  carries  it  with  Its 
earnings  and  accretions  "as  a  distinct  and 
separate  liability"  to  that  class,  and  is  for- 
bidden to  use  it  for  any  other  purpose,  the 
obligation  exists  to  pay  that  amount  to  that 
class  at  some  time  or  other,  as  the  units 
forming  the'  class  become  entitled  to  their 
respective  shares  therein,  and  it  is,  of  course, 
this  obligation  that  constitutes  the  liability, 
and  not  the  fund  accumulated  to  meet  It. 
But  by  statute  and  by  the  segregation  of  the 
assets  the  liability  becomes  predsdy  equal 
to  tbe  fund  reserved  to  meet  It,  and  in  this 
respect  differs  from  tbe  general  assets  of  the 
company,  which  are  normally  somewhat  in 
excess  of  tbe  estimated  policy  liability  at 
large,  and  not  Its  precise  equivalent. 

Now  it  seems  to  us  perfectly  clear  that, 
when  the  deferred  dividend  policies  as  a  class 
are  entitled  in  any  event  except  that  of  a 
universal  catastrophe  to  have  divided  among 
those  meeting  ttie  necessary  requirements 
this  great  sum  of  money,  their  total  value  as 
straight  policies  or  policies  without  this 
feature  Is  increased  by  precisely  that  amount 
It  is  also  clear,  for  the  commissioner  has  by 
his  report  of  values'  expressly  so  declared, 
that  "the  "totAl  net  value"  of  $175,057,505 
does  not  include  the  additional  value  con- 
ferred by  the  deferred  dividend  feature.  We 
do  not  see  how  he  could  have  made  it  plain- 
er. This  being  so,  the  proposition  seems 
indisputable,  that  if  the  Prudential  Insur- 
ance Company  on  January  1,  1911,  bad  de- 
sired to  go  out  of  business  and  reissue  its 
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risks,  and  had  applied  to  another  company 
to  take  them  over,  laying  before  It  a  state- 
ment similar  to  that  of  the  commlsslcmer  of 
banking  and  Insurance  now  objected  to,  each 
other  company  would  never  consent  to  as- 
sume all  the  obligations  on  the  policies  un- 
less assets  sufficient  to  meet  the  deferred 
dividend  Item  were  included.  And  it  should 
be  remembered  that  the  use  of  the  commis- 
sioner's return  of  policy  values  for  purposes 
of  making  up  an  assessment  for  taxation  is 
merely  an  incidental  use  of  a  statement  re- 
quired for  a  far  more  Important  purpose,  to 
wit,  the  safety  of  the  policy  holders.  It  is 
not  the  tax  act,  but  the  insurance  act,  which 
requires  this  ascertainment  of  values,  as 
part  of  the  state  supervision  of  insurance 
companies.  Under  section  24  of  the  insurance 
act  as  originally  enacted  in  1872  (P.  L.  pp. 
8  and  30)  and  re-enacted  in  1902  (P.  L.  1902, 
p.  418),  the  commissioner  is  to  "canse  to  be 
computed  the  value  of  such"  policies  and 
bonds,  or  what  is  known  as  the  reinsurance 
"fund  therefor"  (according  to  certain  stand- 
ards) "as  be  may  deem  best  for  the  security 
of  the  business  and  the  safety  of  the  per- 
sons Insured."  These  words  are  missing 
from  the  amended  section  of  1907,  but  the 
general  purpose  Is.  manifest,  and  has  always 
been  so  understood.  And  from  this  follows 
the  somewhat  startling  proposition  that  this 
present  application,  made  to  settle  the  ques- 
tion of  tax  exemption,  would,  if  granted,  re- 
sult In  requiring  the  commissioner  of  bank- 
ing and  Insurance  in  performing  his  duty  of 
ascertaining  the  existence  or  nonexistence  of 
an  adequate  reinsurance  fund  and  surplus, 
and  in  connection  therewith  the  solvency  or 
insolvency  of  tl>e  company  as  tested  by  a 
comparison  of  its  assets  with  the  net  value 
of  its  outstanding  policies  and  other  liabili- 
ties, to  omit  from  his  valuation  an  item  of 
$23,000,000  and  over,  certainly  payable  at 
some  time,  to  policy  holders  now  unascertain- 
ed, but  ultimately  ascertainable. 

It  should  be  unnecessary  to  say  more.  Our 
conclusion  is  that  the  $23,000,000  item  is 
properly  retnmed  by  the  commissioner  as 
forming  part  of  the  total  policy  values,  that 
the  ultimate  obligation  to  pay  that  amount 
is  a  liability  on  policies;  and  the  company 
is  lawfully  entitled  to  have  it  deducted  as 
part  of  the  liabilities  on  policies  from  tihe 
taxable  valuation  for  1911. 

The  rule  to  eihow  cause  wlU  be  discharged. 


ADAMS  et  aL  t.  PAGB  et  aL 

(Supreme  Court  of  New  Hampshire.     Merri- 
mack.   Dec.  6,  1911.) 

Wnxe  (I  405*)— PKTrrioN  fob  Instbuctiohs 
—Fees  akd  (Josts— Right  to. 

Heirs,  who  unsuccessfully  attempted  to 
defeat  a  testamentary  trust  and  to  have  the 
fund  turned  to  themselves,  were  not   entitled 


to  reimbursement  out  of  the  tmst  fnnd   for 
their  fees  and  costs. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent. 
Dig.  H  879-884;   Dea  Dig.  {  405.*] 

Exceptions  from  Superior  Court,  Merri- 
mack Cotmty;  Wallace,  Judge. 

Bill  by  Charles  W.  Adams  and  another^ 
trustees,  against  Mary  E.  Page  and  another. 
From  an  order  refusing  an  allowance  of  fees 
and  costs,  defendants  bring  exception&  E<x- 
ceptions  overruled. 

See,  also,  76  N.  H.  96,  79  Ati.  837. 

Leadi,  Stevens  &  Couch,  for  plaiatUb. 
Niles  &  Upton,  for  defendants. 

BINGHAM,  J.  In  1899  Sally  H.  Proctor 
died,  leaving  a  will  in  which  she  l>eqaeath- 
ed  and  devised  the  residue  of  her  estate,  real 
and  personal,  to  trustees  "for  the  establish- 
ment and  maintenance  of  a  hospital  In 
Franklin,  to  be  known  as  the  Proctor  Hos- 
pital." Her  executor  administered  upon  the 
estate,  and  in  January,  1901,  turned  over  the 
residue  to  the  trustees.  In  1910  a  hoepltal 
association  was  formed  in  Franklin,  and  a 
hospital  was  established,  known  as  the 
Franklin  Hospital  Association.  Shortly  aft- 
er the  establishment  of  this  association,  the 
trustees  of  the  Proctor  fund  petitioned  the 
court  for  advice  as  to  the  residuary  clause  in 
the  will,  and  in  particular  requested  informa- 
tion as  to  whether  the  tmst  fund  could  be 
transferred  to  the  Franklin  Hospital  Asso- 
ciation, providing  the  Income  was  osed  for 
some  purpose  connected  with  the  hospital 
with  which  the  name  of  Proctor  could  be  as- 
sociated. The  heirs  of  the  testatrix  appear- 
ed in  this  proceeding,  filed  a  demurrer  and 
answer,  and  made  the  contention  that  the  peti- 
tioners were  not  aitltled  to  the  relief  prayed 
for,  because  the  trust  was  void  as  Imposslblfr 
of  performance,  and  because  the  testatrix 
had  manifested  no  general  intention  or  pnr- 
pose  to  be  carried  out;  that  she  therefore 
died  intestate  as  to  the  residue,  and  the  fnnd 
passed  to  them  as  her  heirs.  It  was  ruled 
and  found  in  the  superior  court  that  the 
general  and  controlling  purpose  of  the  tes- 
tatrix, as  manifested  in  the  residuary  danse 
of  the  will,  was  to  provide  hospital  accom- 
modations for  people  living  in  Franklin  and 
vicinity;  that,  although  the  precise  manner 
provided  for  carrying  out  her  purpose  was 
impracticable,  her  general  Intention  could  be 
effected  by  turning  over  the  fund  to  the  Hos- 
pital Association  to  hold  in  trust,  the  income 
to  be  used  to  maintain  a  ward  in  the  hos- 
pital to  be  known  as  the  "Proctor  ward"; 
and  it  was  so  decreed.  To  this  decree  the 
heirs  excepted,  and  the  case  was  transferred 
to  this  court,  where  they  again  made  the 
same  contention  and  with  the  same  result; 
the  decree  of  the  superior  court  being  afDrm- 
ed.  Adams  v.  Page,  76  N.  H.  96,  79  Atl.  837. 
This  decision  being  certified  to  the  superior 
court,  the  heirs,  at  the  April  term,  1911,  mov- 
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ed  that  they  be  allowed  their  counsel  fees 
and  costs  out  of  the  trust  fund.  The  su- 
perior court  ruled  as  a  matter  of  law  that 
they  were  not  entitled  to  them,  and  on  that 
ground  denied  their  motion,  and  they  ex- 
cepted. 

From  the  foregoing  recital  it  appears  that 
the  course  taken  by  the  heirs  was  not  for 
the  protection  of  the  trust  fund  and  as  an 
aid  to  the  trustees  In  carrying  out  the  par- 
poee  of  the  testatrix,  but  was  an  unsuccess- 
fal  attempt  on  their  part  to  have  the  be- 
quest to  the  trustees  declared  void,  the  fund 
turned  over  to  themselves  as  heirs  at  law, 
and  to  defeat  the  testator's  general  purpose 
to  provide  hospital  accommodations  for  the 
people  of  FranlkUn  and  vicinity.  Under  such 
circumstances  the  defeated  party  is  not  en- 
titled as  matter  of  law  to  recover  costs  of 
bis  adversary,  or  to  be  reimbursed  for  costs 
and  expenses  out  of  the  trust  fund.  Indeed, 
the  case  presents  no  legal  or  equitable  ground 
In  support  of  their  contention.  Kimball  v. 
Bible  Society,  65  N.  H.  139,  158-163,  23  AU. 
83-85;  Bean  v.  Bean,  74  N.  H.  404,  68  AU. 
409,  124  Am.  St  Rep.  978. 

Elxception  overruled. 

PARSONS,  C.  X,  did  not  sit  The  others 
concurred. 


ROGERS  et  aL  ▼.  CLOUOH  et  al. 

(Supreme  Court  of  New  Hampshire.     Merri* 

mack.     Dec.  5,  1911.) 

1.  Injunction  (i  261*)5-WB0NarDi,  Injunc- 
tion—Defenses— Right  IN  Anotheb. 

Defendants,  in  an  action  for  damages  for 
wrongfully  enjoining  plaintiffs  from  cutting 
timber,  must  defend  In  their  own  right,  and 
cannot  defend  on  the  groand  that  there  are 
persons  who  might  have  legally  enjoined  the 
catting  of  timber. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  609;   Dec.  Dig.  |  261.*] 

2.  Injunction  ({  260*)— Wbonojtjl  Injunc- 
tion—Action  roB  Damaoks— Amount. 

An  injunction  was  issued  against  the  cut- 
ting of  timber  upon  the  plaintiffs  filing  a  bond 
in  the  sum  of  (500,  conditioned  to  save«the 
defendants  harmless  from  all  loss,  cost,  dam- 
age, or  expense  to  which  they  might  be  sub- 
jected by  reason  of  the  injunction  suit  and 
a  suit  for  the  reformation  of  a  deed.  Defend- 
ants' loss  on  the  timber  on  account  of  the  in- 
junction was  $400,  their  reasonable  expenses 
on  acconnt  of  the  injunction  petition  were  $15, 
and  their  expenses  on  acconnt  of  the  proceed- 
ing for  reformation  were  $191.  Held,  on  mo- 
tion by  the  defendants  for  the  assessment  of 
damages  caused  by  the  wrongful  injunction  and 
the  suit  for  reformation,  that  the  bond  limited 
both  the  amount  defendants  could  recover  and 
the  items  of  expense  chargeable  to  the  plain- 
tilfs,  that  the  costs  of  suit  were  not  limited 
to  $15,  and  that  defendants'  damages  were 
limited  to  $500. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  608;   Dec.  Dig.  |  260.*] 

Exceptions  from   Superior  Court,   Merri- 
mack County;  Wallace,  Judge. 


Action  by  Harlow  T.  Rogers  and  others 
against  Edwin  D.  Clongfa  and  others  for  ref- 
ormation of  a  deed  and  for  an  injunction. 
Injunction  was  issued  on  filing  of  bond  by 
plalntlfts,  and  the  bill  for  reformation  was 
subsequently  dismissed  and  the  injunction 
dissolved.  On  motion  by  defendants  for  the 
assessment  of  damages  caused  by  the  wrong- 
ful issuance  of  the  injunction  against  them 
and  the  prosecution  of  the  proceeding  for 
reformation  of  the  deed.  Judgment  for  de- 
fendants, and  plaintifTs  except.  Exceptions 
overruled,  and  case  discliarged. 

In  the  fall  of  1906  the  defendants  purchas- 
ed woodland  In  Loudon,  and  on  February  6, 
1907,  began  cutting  the  timber  thereon. 
February  7th  the  plaintifTs  filed  a  bill  in 
equity  praying  that  a  deed  of  real  estate  In 
which  they  were  named  as  grantees  be  re- 
formed so  as  to  include  the  tract  purchased 
by  the  defendants,  and  also  a  bill  praying 
that  the  defendants  be  enjoined  from  cutting 
timber  on  the  land  in  dispute.  After  a  hear- 
ing, an  injunction  was  issued  upon  the  plain- 
tiffs filing  a  bond  in  the  sum  of  $500,  condi- 
tioned to  save  the  defendants  harmless  from 
all  loss,  cost,  damage,  or  expense  to  which 
they  might  be  subjected  by  reason  of  the  two 
suits.  In  January,  1908,  the  bill  for  refor- 
mation was  dismissed  and  the  injunction  was 
dissolved.  At  a  hearing  upon  the  motion  fbr 
an  assessment  of  damages,  the  plaintiffs  of- 
fered to  prove  that  the  defendants  were  not 
the  legal  owners  of  the  land  at  any  time 
while  the  injunction  was  in  force.  The  evi- 
dence was  excluded,  and  the  plaintiffs  ex- 
cepted. The  court  found  that  the  defend- 
ants' loss  on  the  timber  was  $400.79,  their 
reasonable  expenses  on  account  of  the  in- 
junction petition  were  $16,  and  their  ex- 
penses on  account  of  the  proceeding  for  ref- 
ormation were  $191.85.  The  plaintiffs'  mo- 
tion to  limit  the  defendants'  expenses  to  $15 
and  the  defendants'  motion  to  assess  their 
damages  at  $607.64  were  both  denied,  subject 
to  exceptions.  The  court  assessed  the  de- 
fendants' damages  at  $500. 

Elwin  li.  Page  and  Streeter,  Demond  * 
Woodworth,  for  plaintiffs.  Martin  tt  Howe 
and  Remick  &  Hollis,  for  defendants. 

YOUNG,  J.  [1]  The  plaintiffs  concede 
that  as  to  them  the  defendants*  title  is  good, 
but  contend  that  they  should  not  be  com- 
pelled to  pay  the  loss  caused  by  their  un- 
lawfully preventing  the  defendants  from  re- 
moving the  timber,  because,  as  they  say, 
there  are  persons  who  might  legally  have 
done  what  they  did.  They  neither  defend 
through  these  persons  nor  contend  that  these 
persons  have  any  claim  against  them  because 
of  the  injunction.  If  there  is  a  rule  which 
permits  a  person  to  do,  without  incurring 
liability,  whatever  any  one  may  legally  do 
(Jenidns  v.  Parkill,  25  Ind.  473),  it  does  not 
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obtain  In  this  jurisdiction  (Beacb  ▼.  Morgan, 
67  N.  H.  529,  531,  41  AU.  349,  68  Am.  St 
Rep.  692).  In  tbis  state  a  person  must  de- 
fend In  Ills  own  right  Roberts  v.  Rowe,  76 
N.  H.  36,  70  Atl.  1074.  He  cannot  defend  In 
tbe  right  of  others  unless  he  claims  through 
them  (Fowler  v.  .Owen,  68  N.  H.  270,  272,  39 
Atl.  329,  73  Am.  St.  Rep.  588);  and  this 
seems  to  be  the  general  rule,  in  so  far,  at 
least,  as  actions  of  this  kind  are  concerned 
(Slack  V.  Stevens,  19  Colo.  App.  538,  76  Pac. 
741;  22  Cyc.  1042).  The  question  whether 
the  plaintiffs  might  hare  shown  that  others 
were  making  such  persistent  claims  to  the 
land  that  it  is  improbable  the  defendants 
would  have  cut  the  timber,  even  if  they  had 
not  been  enjoined,  is  not  raised  and  has  not 
been  considered. 

[2]  Tbe  Injunction  was  granted  on  condi- 
tion that  the  plaintiffs  give  "a  bond  with 
sufficient  sureties  in  the  sum  of  $500,  to  an- 
swer to  said  defendants  for  any  loss,  cost, 
damage,  or  expense  to  which  they  may  be- 
come subject  on  account  of  said  suit  or  this 
injunction."  If  it  w^ere  not  for  tbis  order, 
the  defendants'  recovery  would  be  limited  to 
their  taxable  costs.  On  the  other  hand,  pro- 
airlng  the  injunction  bound  tbe  plaintiffs 
to  comply  with  the  conditions  on  which  it 
was  Issued.  Consequently  the  order  limits 
both  the  amount  the  defendants  can  recover 
and  the  items  of  expense  which  are  charge- 
able to  the  plaintiffs.  In  other  words,  the 
amount  tbe  defendants  can  recover  in  excess 
of  their  taxable  costs  and  the  items  which 
compose  it  both  depend  on  the  terms  of  the 
order.  If  the  language  the  court  used  Is  giv- 
en its  ordinary  meaning,  or  for  that  matter 
any  meaning  of  which  it  is  fairly  capable, 
the  defendants  must  have  understood  that 
they  could  not  recover'  more  than  $500  in 
case  the  plaintiffs  failed;  for  the  decree 
provides  that  the  plaintiffs  are  to  answer  to 
them  In  that  sum — not  to  pay  the  defendants 
whatever  'loss,  cost,  damage,  or  exi)ense" 
they  may  sustain.  The  decree  provides  In 
terms  that  the  plaintiffs  are  to  answer  for 
any  expense  to  which  the  defendants  may 
become  subject  on  account  of  said  suit 
Therefore  the  court  did  not  err  when  it  re- 
fused to  limit  the  costs  of  suit  to  $15,  nor 
when  it  limited  the  defendants'  damages  to 
$500. 

Exceptions  overruled ;  case  discharged. 
All  concurred. 


WILCOMB  V.  MOORB  et  aL 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Dec  5,  1911.) 

WrLLS  (S  733*) —Construction  — TiMB  for 
Payments. 

A  will  giving  testator's  brother  an  annuity 
for  life,  to  be  paid  by  a  trustee  of  testator's 
"propert.v,"  directing  that  "said  money"  be  de- 
posited in  a  bank  and  paid  to  the  brother  aa 
ordered,  the  balance  to  remain  in  the  bank  un- 


til 1920,  ^ving  certain  persons  $300  each,  and 
directing  that  the  remainder  of  the  "property" 
be  equally  divided  among  nephews  and  nieces 
"then"  living,  postpones  payment  of  the  lega- 
cies and  distribution  of  the  remainder  until 
1920. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  K  1819-1846;    Dec.  Dig.  {  733.*] 

Transferred  from  Superior  Court,  Rocking- 
ham County;  Pike,  Judge. 

Bill  by  Arthur  H.  Wilcomb,  executor, 
against  George  Moore  and  others,  to  construe 
Melvln  B.  Moore's  will.  Transferred  from 
superior  court.    Case  discharged. 

The  will  of  Melvln  B.  Moore  provides  as 
follows :  "I  give  and  bequeath  to  my  brother, 
Franklin  Moore,  one  hundred  and  fifty  ($150) 
dollars  yearly  his  natural  life,  the  same  to 
be  paid  him  by  a  trustee  of  my  property. 
Said  money  shall  be  deposited  in  a  savings 
bank  and  be  paid  to  Frank  Moore  as  herein 
ordered,  tbe  balance  of  said  money  to  remain 
In  bank  until  the  year  of  our  Lord,  1920. 
I  give  to  the  children  of  Frank  Moore  and 
Abbie  Moore,  being  aa  follows:  George 
Moore,  Ethel  M.  Moore,  and  Lucy  B.  Moore 
three  hundred  dollars  each  ($300),  the  re- 
mainder of  my  property  to  be  equally  divid- 
ed among  my  neph&ws  and  nieces  then  liv- 
ing." 

The  estate  consists  of  real  and  personal 
property  of  the  value  of  about  $4,600.  Frank 
Moore  is  dead.  The  executor  seelca  advice 
as  to  whether  he  should  pay  the  pecuniary 
legacies  Immediately  or  wait  until  1920,  and 
also  whether  the  distribution  of  the  remain- 
der Is  postponed  to  that  time.  AU  tbe  par- 
ties desiring  tbe  opinion  of  the  Supreme 
Court  upon  these  questions,  they  were  trans- 
ferred without  a  ruling. 

O.  E.  &  B.  T.  Bartlett  and  Herbert  L. 
Grinnell,  Jr.,  for  plaintiff.  Thomas  Leavltt, 
for  children  of  Frank  Moore. 

PEASLEG,  J.  Tbe  question  in  this  case 
relates  solely  to  the  time  of  distribution 
fixed  by  the  testator.  The  legatees  who  are 
to^  receive  $300  each,  while  conceding  that 
the  residue  of  the  estate  must  be  held  until 
1920,  claim  that  their  legacies  are  now  due 
and  payable.  Whether  they  are  now  payable 
or  not  Is  merely  a  question  of  tbe  Intention 
of  the  testator.  The  will  is  expressed  in  a 
rather  confused  way,  and  the  Intent  is  not 
easily  ascertained.  Following  the  testator's 
mental  process  as  nearly  as  one  can,  it  ap- 
pears that  he  'first  appoints  a  trustee  for 
"my  property."  Manifestly,  this  is  a  trus- 
tee for  the  whole  estate.  He  next  directs 
that  "said  money"  shall  be  deposited  In  a 
savings  bank,  be  paid  to  tbe  annuitant  as  di- 
rected, and  the  balance  kept  In  bank  until 
1920.  "Said  money,"  as  here  used,  appears 
to  mean  "my  property,"  Just  before  refer- 
red to.  There  is  no  other  afttecedent  upon 
which  it  can  depend.    The  scheme,  then,  was 
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to  keep  all  the  money  In  the  bank  nntU  1920, 
except  tlie  annuity.  No  exception  is  made  as 
to  the  legacies.  This  view  Is  strengthened 
by  the  fact  that  the  legacies  are  given  In  the 
snme  clause  with  the  residue.  There  seems 
to  be  no  ground  for  holding  that  the  dlstri- 
lutlon  period  is  not  the  same  for  all  bene- 
ficiaries. They  cannot  have  the  money  until 
1020,  because  the  testator  directed  his  trus- 
tee to  keep  it  In  bank  until  that  time.  And 
the  provision  that  distribution  of  the  residue 
s^hall  be  made  to  nephews  and  nieces  "then 
llTlng"  strengthens  this  view.  Looking  back 
through  the  will  for  the  time  here  referred 
to.  nothing  is  found  but  the  year  1920.  This 
construction  gives  a  rational  meaning  to  all 
the  language  used  by  the  testator,  and  seems 
more  likely  than  any  other  to  be  the  one  he 
Intended.  The  executor  Is  advised  that  pay- 
ment of  the  legacies  and  distribution  of  the 
remainder  are  postponed  until  1920. 
Case  discharged.  'All  concurred. 


MAYNARD  v.   UNITED  STATES  HBAE/TH 

&  ACCIDENT  CO. 

(Supreme  Court   of  New  Hampshire.     Hills- 

borough.     Dec.  6,  1911.) 

1.  IRSUBAHCE  (S  622*)— Valimtt— TntB  roB 
Bbinoino  Action. 

A  provision  In  a  policy  of  accident  insur- 
ance limiting  the  time  within  which  suit  must 
be  brought  is  legal  and  binding. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ft  1544-1556;  Dec.  Dig.  |  622.*] 

2.  INSUKANCK  (g  623*)— Time  for  Bringing 
Action— Waiver  of  LnnTATiONS. 

An  accident  insurance  policy  provided  that 
proof  of  injuries  must  be  furnished  the  insur- 
er within  30  days  from  the  termination  of  dis- 
ability, and  that  no  action  upon  the  policy 
should  be  maintained  after  six  months  from 
the  date  when  proof  of  injury  must  be  filed. 
Proof  of  injury  was  filed  and  accepted  after  it 
was  due,  and  the  insurer  admitted  a  partial 
liability  and  continued  a  correspondence  with 
the  insured  in  an  attempt  to  settie  the  claim; 
but  no  suit  was  brought  within  the  time  limited 
by  the  policy,  and  it  was  not  shown  that  the 
insurer  was  induced  by  correspondence  to  be- 
lieve that  the  insurer  would  not  insist  on  the 
limitation  for  bringing  action.  Held,  that  there 
had  been  no  waiver  as  to  time  for  bringing  the 
action  and  that  the  insured  could  not  recover. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  1551-1553;   Dec.  Dig.  {  623.*] 

Exceptions  from  Superior  Court,  Hllla- 
borough  County;   Plummer,  Judge. 

Action  by  Herman  Maynard  against  the 
United  States  Health  &  Accident  Company. 
Plaintiff  nonsuited,  and  be  excepts.  Excep- 
tions overruled. 

The  policy  provided  that  afiBrmative  proof 
of  any  injury  must  be  furnished  to  the  de- 
fendant within  30  days  from  the  termination 
of  disability,  and  tliat  no  action  at  law  upon 
the  policy  should  be  maintained  after  six 
months  from  the  date  when  proof  of  the  in- 


Jury  must  be  filed.  The  plaintiff  was  Injured 
December  19,  1906,  and  his  disability  there- 
from terminated  May  15,  1907.  He  filed  his 
proof  of  claim  July  5,  1907,  and  brought  a 
suit  August  25,  1008.  The  defendant  plead- 
ed that  the  action  could  not  be  maintained 
because  It  was  brought  more  than  six  months 
from  the  date  of  the  affirmative  proof.  The 
plaintiff  replied  that  the  defendant  had 
waived  its  right  to  interpose  that  defense. 
The  plaintiff's  evidence  upon  this  issue  dbu- 
slsted  of  certain  letters  which  passed  be- 
tween the  parties  or  their  counsel.  June  18, 
1907,  the  defendant  sent  to  the  plaintiff  a  set 
of  final  proof  blanks  for  him  to  fill  out  and 
return.  July  10th  the  defendant  forwarded 
to  the  plaintiff  a  draft  for  an  amount  much 
less  than  he  claimed  he  was  entitled  to.  This 
was  promptly  returned.  Theie  was  some 
further  correspondence  in  relation  ,to  the 
amount  the  plaintiff  was  entitled  to,'  which 
terminated  August  8,  1007,  by  a  letter  from 
the  plaintifTs  counsel  in  which  he  stated  that 
"some  time  between  now  and  1st  of  Septem- 
ber I  will  bring  suit." 

James  A.  Broderick,  for  plaintiff.  John 
O'Neill,  for  defendant. 

WALKER,  J.  [1]  The  provision  in  the  pol- 
icy limiting  the  time  within  which  suit  must 
be  brought  was  legal  and  binding  (Davis  v. 
Insurance  Co.,  73  N.  H.  425,  62  Atl.  728; 
Johnson  t.  Casualty  Co.,  73  N.  H.  259,  60  Atl. 
1009,  111  Am.  St.  Rep.  609),  and  the  case  dis- 
closes no  evidence  that  the  defendant  waived 
this  provision,  or  that  it  is  estopped  to  insist 
upon  it. 

[2]  According  to  the  contract,  the  plaintiff 
could  maintain  no  action  upon  the  policy  aft- 
er six  months  had  elapsed  from  the  date 
when  affirmative  proof  of  his  disability  should 
be  filed.  Proof  of  his  disability  was  due 
June  15,  1007,  but  it  was  not  filed  with  the 
defendant  until  July  5th.  It  is  unnecessary 
to  consider  whether  the  defendant  had  waiv- 
ed the  time  limit  as  to  the  filing  of  the  proof 
of  disability,  for  there  is  nothing  to  show 
tliat  it  waived  the  provision  that  suit  should 
be  brought  within  six  mouths  after  the  filing 
of  proof  of  disability.  The  policy  provid- 
ed a  definite  time  when  the  proof  should  be 
filed;  and  the  fact  that  it  was  not  filed  at 
tliat  time  Iiad  no  necessary  effect  upon  the 
limitation  of  time  for  the  bringing  of  a  suit. 
Davis  V.  Insurance  Co.,  supra. 

Although  the  defendant  accepted  the  plain- 
tiff's proof  of  disability  after  the  time  limit- 
ed in  the  policy  and  may  have  waived  its 
right  to  claim  that  it  was  not  seasonably 
filed,  that  fact  Is  not  ervide&ce  that  it  also 
waived  the  provision  as  to  brlngliig  suit  with- 
in six  months  from  the  filing  of  the  proof. 
The  proof  was  presented  to  the  defendant 
July  5,  1907.  According  to  tlie  terms  of  the 
policy,  it  should  have  been  presented  .Tune 
15th.    If  the  defendant  so  far  modified  the 
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contract  as  to  be  bound  by  the  receipt  of 
the  proof  July  6th,  It  1b  difficult  to  see  why 
In  consequence  of  that  transaction  It  abro- 
gated the  provision  that  suit  must  be  brought 
within  six  months  from  that  date.  If  the  de- 
fendant, denying  all  liability,  had  waived  the 
filing  of  proof  and  none  had  been  filed,  a  dif- 
ferent question  would  have  arisen.  See  Nor- 
wich, etc.,  Co.  V.  Insurance  Co.,  6  Blatchf. 
241,  Fed.  Cas.  No.  10,363;  Phillips  v.  Society, 
120Vflch.  142,  79  N.  W.  1.  The  correspond- 
ence between  the  jpartieB  or  their  counsel, 
which  is  relied  upon  to  prove  a  waiver,  was 
merely  an  attempt  to  adjust  the  matter  with- 
out litigation  and  was  brought  to  a  close  on 
August  3,  1907,  when  the  plaintiff's  counsel 
stated  that  he  would  bring  suit  before  Sep- 
tember 1st;  and.  If  he  had  done  so,  the  ac- 
tion would  have  been  within  the  prescribed 
limit  The  correspondence  did  not  amount 
to  a  waiver.    19  Cyc.  908. 

The  fact  that  the  defendant  admitted  in 
the  correspondence  its  liability  for  a  part  of 
the  amount  claimed  by  the  plaintiff  is  no  evi- 
dence that  it  intended  to  waive  the  limitation 
of  time  contained  in  the  policy  within  which 
a  suit  must  be  brought.  If  it  had  in  the 
first  instance  admitted  its  liability  for  the 
full  amount  claimed  by  the  plaintiff,  it  would 
be  illogical  to  say  that  it  thereby  waived  this 
danse  of  the  policy  and  in  effect  agreed  to 
respond  to  a  suit  brought  long  after  the 
time  spedfled  In  the  policy.  The  fact  of  a 
waiver,  lllce  other  facts,  must  be  found  from 
some  evidence.  Nor  does  it  appear  that  the 
plaintiff  was  Induced  by  the  correspondence 
to  believe  that  the  defendant  would  not  in- 
sist upon  this  clause  of  the  policy.  Appar- 
ently he  understood  the  contract,  but  for 
some  reason  not  disclosed  did  not  bring  his 
suit  until  after  the  limited  time  had  expired. 
This  delay  was  not  chargeable  to  or  caused 
by  the  defendant,  as  in  Dolsen  v.  Insurance 
Co.,  161  Mich.  228,  116  N.  W.  60,  cited  by  the 
plaintiff.  The  court  properly  ordered  a  non- 
suit 

Elxceptlon  overruled.    All  concurred. 


HORNBB  et  aL  ▼.  RBTNOLDS  et  aL 

(Supreme  Court  of  New  Hampshire.    CarrolL 
Dec.  5, 1911.) 

1.  Homestead  (8  138*)— Riohtb  of  Subviv- 
iwo  Husband— Waiver. 

The  right  of  waiver  or  release  given  by 

Pub.   St    190 

the  sarviving 

SiOnS     of     his     *tijlc  a      n»i     UA     uko     AaTvx,     ajL     AUJ, 

and  by  releasing  his  estate  by  the  curtesy  and 
his  homestead  right,  shall  be  entitled  to  one- 
half  of  her  property  in  fee,  after  the  payment 
of  debts,  is  personal,  and  does  not  pass  to  the 
hasband  s  representatives,  and,  to  be  effectual, 
the  waiver  or  release  mast  be  filed  in  the 
probate  office  within  the  specified  time  after 
the  wife's  death,  and  it  cannot  be  filed  after- 
wards except  on  permission  of  the  judge  of 


rhe  ngbt  oi  waiver  or  release  given  by 
St    1901,   c.    195,   i   13,   providing   that 

orviving  husband,  by  waiving  the  provi- 
of  his  wife's  will  In  his  favor,  if  any. 


probate  for  good  canse,  and  the  waiver  most 
be  recorded  as  required  by  section  14. 

[Ed.  Note.— For  other  cases,  see  Homeataad, 
Dec  Dig,  I  138.*] 

2.  Homestead  (i  144*)— Riqbts  or  S/anvn- 
IHO  Husband— Waiter. 

Where  the  husband  of  an  intestate  did  not 
release  his  right  of  homestead  in  her  real  es- 
tate, the  husband,  under  Pub.  St  1901,  c  195, } 
13,  took  bis  homestead  right,  wiiich,  under  chap- 
ter 138,  I  2,  expired  at  Bis  death. 

[I<d.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  281;   Dec  Dig.  f  144.*] 

3.  Homestead  ({  138*)— Riohis  or  Sttbtiv- 
INO  Husband— Waiver. 

The  amendment  by  Laws  1901,  c  113,  { 

4.  which  re-enacts  Pub.  St.  1901,  c  195,  i  13, 
declaring  that  the  surviving  husband  by  releas- 
ing bis  estate  by  the  curtesy  and  his  homestead 
right  shall  be  entitled  to  hold  one-half  of  hia 
wife's  property  in  fee,  after  the  payment  of 
debts,  and  which  by  amendment  adds  the  pro- 
viso that,  if  the  part  remaining  after  the  pay- 
ment of  debts  does  not  exceed  $1,500,  he  shall 
be  entitled  to  the  whole,  but  if  the  remaining 
part  exceeds  $1,500,  bat  does  not  exceed  $3,- 
000,  he  shaU  be  entitled  to  $1,500,  does  not 
come  into  effect  except  under  circumstances 
under  which  the  husband  is  entitled  to  one- 
half  of  the  estate  in  fee,  dependent  on  an  ex- 
press waiver  filed  in  the  probate  court  and 
the  absence  of  such  waiver  cannot  be  sopplied 
bv  evidence  showing  the  faasband's  intention  to 
file  such  waiver  or  its  advantage  to  liim. 

[Ejd.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  i  ISa*] 

4.  Husband  and  Wot   (f  273*)— Cohvkt- 
A  NCE»— Validitt. 

Where  a  husband  and  wife  owned  land  in 
common  in  equal  shares,  the  surviving  has- 
band's  deed  ot  a  part  thereof  is,  under  Pub. 
St  1901,  c  137,  i  18,  good  as  against  his  heirs 
to  the  extent  of  his  interest  and  is  valid 
against  his  tenants  in  common  on  partition,  bo 
far  as  the  land  conveyed  or  some  part  of  it  is 
not  equitably  required  to  give  them  their  just 
share. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  {{  1008-1024;    Dec  Dig.   f 
273.*] 

Transferred  from  Superior  Court  Carroll 
County;  Wallace,  Judge. 

Petition  by  Elizabeth  A.  Homer  and  oth- 
ers against  Lizzie  H.  Reynolds  and  others  for 
partition.  Facts  found,  and  cause  transtee- 
red  from  the  Superior  Court  Case  dis- 
charged. 

The  plalntlEEs  are  the  heirs  of  Ellen  3. 
Canney ;  the  defendants  are  the  heirs  of  her 
husband,  Wesley.  Ellen  and  Wesley  owned 
In  common  in  equal  shares  the  land  of  which 
partition  is  aslced;  the  value  of  the  whole 
being  less  than  $1,600.  Ellen  died  February 
26,  1909,  intestate.  Wesley  died  June  19, 
1909.  Neither  ever  had  issue.  There  was 
no  administration  on  Ellen's  estate.  She  left 
no  debts,  unless  her  funeral  expenses,  which 
were  paid  by  Wesley,  were  claims  against 
her  estate.  Wesley  had  a  homestead  In  hla 
wife's  real  estate,  which  he  did  not  r^ease. 
After  his  wife's  death  he  was  in  possession 
of  and  claimed  to  own  the  whole  tract  in  fee. 
and  conveyed  a  portion  thereof  to  Josephine 
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A.  Shute,  one  of  the  defendants,  by  warranty 
4eed  dated  May  3,  1909. 

Sewall  W.  Abbott  (Oscar  L,  Toung,  on  the 
brief),  for  plaintiffs.  Leslie  P.  Snow,  for  de- 
fendants. 


PARSONS,  C.  J.  "The  husband  of  a  per- 
flon  deceased,  testate  or  intestate,  by  waiving 
the  provisions  of  her  will  In  his  favor,  If  any, 
and  by  releasing  his  estate  by  the  curtesy 
and  hU  homestead  right.  If  any,  shall  be  en- 
titled instead  thereof  to  the  following  por- 
tion of  all  the  real  estate  of  which  she  died 
seised,  after  the  payment  of  debts  and  ex- 
penses of  administration:  *  *  *  (3)  One- 
half  thereof,  to  hold  in  fee.  If  she  leaves  no 
Issue  whatever  surviving  her."  P.  S.  1901, 
c.  195, 1 13. 

[1]  The  right  of  waiver  or  rdease  given  by 
this  statute  Is  personal  and  does  not  pass 
to  the  representatives  of  the  party  entitled. 
Penhallow  v.  Kimball,  61  N.  H.  696.  To 
be  effectual,  the  waiver  or  release  must  be 
In  writing  and  filed  In  the  probate  office 
within  one  year  after  the  death  of  the  tes- 
tatrix or  Intestate,  and  cannot  be  filed  after- 
ward except  upon  permission  of  the  judge 
of  probate  for  good  cause  shown.  The  waiv- 
er Is  also  to  be  recorded  In  the  registry  of 
deeds.    P.  S.  1901,  c  195,  I  14. 

[2]  No  release  of  the  right  of  homestead 
which  the  case  finds  he  had  in  his  wife's  real 
estate  was  recorded,  filed,  or  made  by  Wes- 
ley Canney,  and  It  appears  to  be  conceded 
that  under  the  foregoing  statute  he  took  his 
homestead  right  (Nute  v.  York,  66  N.  H.  541, 
23  Atl.  429),  which  expired  at  his  decease. 
P.  S.  1901.  c.  138,  I  2. 

[31  In  1901,  section  13,  chapter  195,  Public 
Statutes,  was  amended  by  adding  to  the 
clause  numbered  3  the  following:  "Provided, 
however,  that  if  such  remaining  portion  does 
not  exceed  in  value  the  sum  of  flftJeen  hun- 
dred dollars,  then  he  shall  be  entitled  to  the 
whole  thereof ;  but  If  such  remaining  portion 
shall  exceed  In  value  the  sum  of  fifteen  hun- 
dred dollars,  but  does  not  exceed  the  sum 
of  three  thousand  dollars,  he  shall  be  en- 
titled to  the  sum  of  fifteen  hundred  dollars 
of  the  value  thereof,  and  the  same  shall  be 
assigned  to  him  by  the  probate  court  in  the 
same  manner  as  dower  Is  now  assigned  to 
a  widow."  Laws  1901,  c.  113,  |  4.  The  first 
clause,  declaring  the  conditions  upon  which 
the  husband  should  be  entitled  to  one-half 
of  the  wife's  real  edCate  in  fee,  waa  at  the 
same  time  re-enacted. 

It  Is  obvious  that  the  amendment  does  not 
come  Into  effect  except  upon  the  existence 
of  circumstances  under  which  the  husband 
is  entitled  to  one-half  tlie  estate  In  fee. 
When  that  appears,  the  value  of  the  estate 
may  be  so  inconsiderable  as  to  give  him  more 
than  the  fractional  share  to  which  he  would 


otherwise  be  entitled.  The  right  to  the 
whole  estate  in  fee  Is  not  necessarily  su- 
perior to  the  homestead  right,  because  the 
portion  given  In  fee  Is  only  that  remaining 
after  the  payment  of  debts  and  expenses  of 
administration,  while  the  right  of  homestead 
would  take  precedence  of  the  claims  of  cred- 
itors. Until  he  died  not  having  released  it, 
the  husband  had  a  right  enforceable  against 
creditors  if  any  should  appear.  The  statute 
having  made  his  right  In  fee  dependent  upon 
an  Apress  waiver  filed  In  the  probate  court, 
which  should  subject  the  estate  to  such 
claims,  the  absence  of  such  waiver  cannot 
be  supplied  by  evidence  tending  to  show  his 
Intention  to  file  such  waiver  or  Its  advantage 
to  him. 

[4]  Wesley  Canney  owned  undivided  one- 
half  the  estate.  His  deed  in  fee  of  a  portion 
to  Josephine  Shute  is  good  against  his  other 
heirs  to  the  extent  of  his  Interest  P.  S. 
1901,  c.  137,  i  18.  His  deed  Is  also  valid 
against  his  tenants  in  common  upon  parti- 
tion, so  far  as  the  land  conveyed  or  some 
portion  of  It  Is  not  equitably  required  to  jilve 
them  their  Just  share  in  the  whole.  Hol- 
brook  V.  Bowman,  62  N.  H.  313,  321 ;  Picker- 
ing V.  Moore,  67  N.  H.  533,  536,  82  AQ.  828, 
31  Ii.  R.  A.  69S,  68  Am.  St  Rep.  695 ;  Clark 
V.  Parsons,  69  N".  H.  147,  157,  39  Atl.  898,  76 
Am.  St  Rep.  157. 

Case  discharged.    AU  concurred. 


AMAZEEN  et  al  v.  TOWN  OF  NEW- 
CASTLE et  aL 

(Supreme  Court  of  New  Hampshire.     Rock- 
ingham.   Dec.  6,  1911.) 

1.  EsTOPPEi,  (I  27*)  — Setiinq  Abide  bt 
Heirs  of  Okantob  —  Obound»— Waut  or 

COnSIDEBATION. 

The  heirs  of  a  deceased  grantor  in  a  deed 
reciting  a  consideration  may  not  impeach  the 
consideration  to  defeat  the  conveyance. 

[Ed.   Note.— For  other  cases,   see   Estoppel, 
Cent  Dig.  ||  6a-67;  Dec  Dig.  |  27.*] 

2.  EenoFPEL  (|  62*)— SirmNa  Asidk  bt 
Heibs  of  Gbantob  — Gbodnds— Wart  of 
considebation. 

A  deed  to  a  town  reserved  to  the  grantor 
the  use  of  the  premises  for  life,  and  declared 
that  it  waa  given  on  the  condition  that  the 
town  would  pay  to  the  grantor  a  specified  sum 
per  week  for  Ufe.  The  deed  was  delivered  to 
and  accepted  by  the  selectmen  as  officers  of 
the  town,  and  it  entered  on  the  execution  of 
the  contract  of  support  took  posBession  of  the 
buildings  to  repair  them,  and  repaired  them 
and  fully  performed  the  consideration  by  sap- 
porting  the  grantor  for  Ufe.  Held,  that  the 
heirs  of  the  grantor  were  not  entitled  to  a 
decree  setting  aside  the  deed  on  the  ground 
that  it  was  without  consideration  and  was  nev- 
er delivered  as  a  matter  of  law,  though  there 
was  no  vote  of  the  town  ratifying  the  action 
of  the  officers  until  after  the  grantor's  death, 
since  the  facts  justify  a  finding  that  the  town. 
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before  the  grantor's  death,   was  estopped   to 
deny  the  acceptance  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §{  151-153;  Dec.  Dig.  |  62 :»  Mu- 
nicipal Corporations,  Cent  Dig.  §$  379,  B25- 
529.] 

S.  EsTOPPKi,  (S  62*)— Estoppel. 

A  town  may  be  estopped  by  conduct. 
[Ed.  Note.— Pop  other  cases,   see   Estoppel, 
Cent  Dig.  H  151-153;   De«.  Dig.  |  62.*] 

4.  Paupebs  (I  44*)- Tbansactions  — Valid- 

ITT. 

An  aged  woman,  living  alone,  conveyed  her 
premises  to  the  selectmen  of  the  town  in  con- 
sideration of  the  town  agreeing  to  support  her 
for  life.  There  was  a  possibility  that  her  prop- 
erty might  be  insufficient  to  support  her 
through  life.  The  deed  was  delivered  to  and 
accepted  by  the  selectmen  as  officers  of  the 
town,  and  the  town  supported  her  for  life. 
\Beld,  that  in  view  of  Pub.  St.  1901,  C.  83,  §  1. 
and  chapter  84,  i  1,  relating  to  the  support  of 
paupers,  and  liaws  1903,  c.  42,  authoriidng  the 
recovery  by  a  town  for  aid  furnished  ftn  al- 
leged paoper,  the  transaction  could  be. sustain- 
ed as  within  the  jurisdiction  of  the  selectmen  as 
overseers  of  the  poor  with  power  to. accept  the 
conveyance  for  the  town. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  Ii  195-197;   Dec.  Dig.  |  44.*] 

5.  Towns  (J  39*)— Deeds— Ratification. 

A  grantor  conreyed  property  to  selectmen 
of  the  town  on  condition  that  the  town  would 
support  her  for  life.  The  deed  was  delivered 
as  a  present  deed  of  the  grantor,  and  the  town 
sapported  the  grantor  for  life.  After  her 
death  the  town  voted  to  ratify  the  transaction. 
Held,  that  the  ratification  was  equivalent  to  an 
original  authority  to  the  selectmen  to  accept 
the  deed  in  consideration  of  the  agreement 
to  support  the  grantor,  and  the  heirs  of  the 
grantor  could  not  set  aside  the  deed. 

[Ed.  Note. — For  other  cases,  see  Towns, 
Cent.  Dig.  {8  73,  74;   Dec.  Dig.  $  39.*] 

Exceptions  from  Superior  Court,  Rocking- 
ham County;    Chauiberlln,  Judge. 

Bill  In  equity  by  Mary  O.'  Amazeen  and 
others,  heirs  of  Mary  Elizabeth  Martin,  de- 
ceased, against  the  Town  of  Newcastle  and 
others,  to  set  aside  a  deed  of  real  estate  from 
the  deceased  to  the  town,  or  to  declare  the 
deed  a  mortgage,  and  for  an  accounting. 
The  trial  court  on  facts  found  dismissed  the 
bill,  and  plaintiffs  bring  exceptions.  Over- 
ruled. 

,Mary  Elizabeth  Martin  lived  iii  the  town 
of  Newcastle  all  her  life  and  died  Janu- 
ary 4,  1908,  in  her  85th  year.  June  11,  1907, 
for  the  expressed  consideration  of  "one  dol- 
lar and  other  valuable  considerations,"  she 
executed  and  delivered  to  Robert  H.  Hard- 
ing, first  selectman  of  the  town,  the  deed  in 
question.  The  deed  contained  the  follow- 
ing: "The  said  grantor  reserves  the  right  to 
use  the  aforesaid  premises  as  her  home  for 
and  during  the  term  of  her  natural  life. 
•  •  •  This  deed  Is  given  upon  the  express 
condition  that  the  said  town  of  Newcastle 
wUl  pay  over  to  the  said  grantor  a  sum  not 
exceeding  two  dollars  per  week  to  be  ex- 
pended for  necessaries  and  to  provide  suit- 
able medical  attendance,  clothing,  and  fuel 


for  and  during  the  term  of  her  natural  Ufe, 
In  such  manner  as  in  her  mode  of  life  sbe 
has  heretofore  been  accustomed."  Mrs.  Mar- 
tin had  lived  on  the  premises  for  many  years. 
After  the  death  of  her  husband,  her  son,  and 
a  relative  who  had  lived  with  her,  she  lived 
alone  for  five  or  six  years  before  her  death. 
She  was  lame,  but  in  fairly  good  health. 
Aside  from  this  real  estate  and  household 
furniture,  she  had  no  property  except  a  de- 
posit of  $120  in  a  savings  bank,  which  sbe 
reserved  for  the  expenses  of  her  last  sicli- 
ness  and  burial.  The  conveyance  of  the 
premises  and  furniture  to  the  town  in  con- 
sideration of  her  support  was  proposed  by 
her.  Harding  accepted  the  deed  for  and  in 
behalf  of  the  town,  but  without  expre&s  au- 
thority from  the  town  or  ids  associates,  and 
it  was  deposited  with  the  town  papers  and 
duly  recorded.  The  other  selectmen,  being 
informed  of  Harding's  action,  approved  and 
consented.  After  receiving  the  deed,  the 
town  immediately  assumed  the  support  of 
Mrs.  Martin,  paid  $2  a  week  as  long  as  she 
lived,  and  cared  for  her  as  was  necessary. 
At  the  time  of  the  conveyance  the  buildings 
were  out  of  repair.  The  town  expended 
$263.07  in  repairs  and  $122.78  for  support  of 
Mrs.  Martin.  The  annual  report  of  the  se- 
lectmen for  the  year  ending  February  15, 
1908,  showing  various  disbursements  for  Mrs. 
Martin  made  in  consideration  of  the  deed, 
was  accepted  by  vote  of  the  town  at  the  an- 
nual meeting  in  March,  1908.  At  the  same 
meeting,  under  an  appropriate  article  In  the 
warrant,  the  town  voted  to  authorize  the  se- 
lectmen to  sell  the  Mary  E.  Martin  house 
"now  owned  by  the  town"  for  not  less  than 
$1,000,  and  they  subsequently  sold  it  for 
$1,010.  The  allegations  of  want  of  capacity 
in  Mrs.  Martin  to  make  the  deed,  of  fraud  in 
procuring  it,  and  of  mistake  In  its  form,  were 
found  not  to  be  sustained. 

Page,  Bartlett  &  Mitchell  and  Ernest  L. 
Gnptili,  for  plaintiffs.  Kelley,  Harding  & 
Hatch,  for  defendants. 

PARSONS,  C.  J.  The  allegations  of  want 
of  capacity  in  Mrs.  Martin  to  malte  the  con- 
veyance, of  fraud  in  procuring  its  execution, 
and  of  mistake  in  its  form  having  been  found 
against  the  plalntlfFs,  the  only  grounds  upon 
which  they  now  attack  the  validity  of  the 
deed  are  that  the  selectmen  were  not  au- 
thorized by  vote  of  the  town  to  make  the 
contract  for  support  found  to  be  its  consid- 
eration, or  to  accept  t(ie  conveyance.  Tills 
means  that  the  deed  was  without  considera- 
tion and  was  never  delivered  as  matter  of 
law. 

[1]  The  first  objection  is  not  opoi  to  the 
plaintiffs  claiming  as  heirs  of  the  grantor. 
"A  deed  duly  executed  Is  conclusive  evidence 
of  the  consideration  against  the  maker;  not 
indeed  as  to  the  amount,  bat  as  to  the  tn<x 
of  the  consideration  paid.     So  that,  as  be- 
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'tween  tbe  parties  and  those  claiming  under 
tbem,  tbe  consideration  cannot  be  Impeached 
Tor  the  purpose  of  defeating  the  conveyance." 
Prescott  V.  Hayes,  43  N.  H.  593,  596,  597; 
Farrlngton  v.  Barr,  36  N.  H.  86;  Graves  v. 
Graves,  29  N.  H.  129,  144;  Runnells  v. 
Bosqnet.  60  N.  H.  38,  39. 

[2]  Moreover,  tbe  contract  for  supi>ort 
found  to  have  been  the  consideration  of  the 
conveyance  has  been  fully  performed  by  the 
grantee,  the  town.  Mrs.  Martin  could  have 
made  the  conveyance  without  any  consider- 
ation, and  the  gift  would  have  been  valid 
as  against  these  plaintitTs.  As  she  made  the 
conveyance  for  a  consideration  which  she 
deemed  adequate  and  which  was  paid  her 
In  full,  it  is  Immaterial  if  such  consideration 
has  proved  to  be  less  onerous  to  the  grantee 
than  It  might  perhaps  have  been  anticipated 
It  would  be.  The  deed  was  delivered  to  and 
accepted  by  the  selectmen  as  offlceirs  of  the 
town,  placed  among  the  town  papers,  and 
has  ever  since  remained  In  the  possession  of 
the  town.  The  town  entered  upon  the  ex- 
ecution of  the  contract  of  support,  took  pos- 
session of  the  buildings  for  the  purpose  of 
repairing  them,  and  did  repair  tbem. 

[3]  Although  there  was  no  vote  of  the  town 
ratifying  the  action  of  Its  officers  until  after 
tbe  death  of  Mrs.  Martin,  It  could  be  found 
that  the  town  before  her  death  was  es- 
topped to  deny  their  acceptance  of  the  deed ; 
for  corporations,  like  natural  persons,  may 
be  estopped  'by  conduct  Gilbert  v.  Manches- 
ter, 55  N.  H.  298,  302,  303. 

[4]  Whether  the  selectmen  had  authority  to 
bind  the  town  by  the  agreement  to  support, 
they  had  power  to  accept  the  conveyance  to 
the  town  if  of  benefit  to  the  town.  O'Donnell 
v.  Smith,  142  Mass.  505,  510,  8  N.  R  350. 
The  occasion  of  the  transaction  was  the  pos- 
sibility that  Mrs.  Martin's  small  property 
might  not  be  sufficient  to  support  her  through 
life.  If  it  did  not  because  of  insufficiency  or 
waste,  the  selectmen  would  have  been  obliged 
to  support  her  at  the  expense  of  the  town. 
P.  S.  1901,  c.  83,  S  1;  Id.,  c.  84,  S  1.  If  at 
her  decease  any  property  remained,  the  town 
could  have  recovered  its  expenditure  there- 
from. Laws  1903,  c.  42.  The  selectmen,  as 
the  prudential  officers  of  the  town,  would 
have  been  authorized  to  receive  payment. 
They  were  equally  authorized  to  take  pay; 
ment  In  advance  when  oCTered.  Mrs.  Mar- 
tin's application  to  the  town  to  take  her 
property  and  furnish  her  with  support  was 
practically  an  application  for  aid  as  a  poor 
person,  in  making  which  it  was  her  duty  to 
surrender  what  property  she  had  to  the  se- 
lectmen. Moultonborough  v.  Tuftonborough, 
43  N.  H.  816,  319.  In  this  view,  the  whole 
matter  was  within  the  Jurisdiction  of  the 
selectmen  as  overseers  of  the  i)oor. 

[6]  But  the  case  need  not  stand  on  either 
of  the  foregoing  propositions,  because  tbe 
town  by  vote  before  the  commencement  of 


these  proceedings  recognized  and  approved 
the  action  of  its  officers.  Subsequent  ratifica- 
tion is  equivalent  to  an  original  authority. 
Manchester  Street  Ry.  v.  Williams,  71  N.  H. 
312,  320,  52  Atl.  461;  Davis  v.  School  Dis- 
trict, 44  N.  H.  398,  407.  It  is  true  that  the 
votes  of  the  town  from  which  ratification 
could  be  found  were  not  passed  until  after 
the  death  of  Mrs.  Martin.  But  this  Is  not 
the  case  of  a  deed  executed  and  g;lven  Into 
the  keeping  of  a  third  party  for  delivery  to 
the  grantee  at  some  future  time,  with  a  right 
of  recall  by  tbe  grantor.  In  such  case  it 
has  been  held  that,  If  the  grantor  continues 
until  his  death  to  have  th6  right  to  recall 
the  deed  from  the  depositary,  there  is  no 
delivery.  Baker  v.  Haskell,  47  N.  H.  479,  93 
Am.  Dec.  455;  Cook  v.  Brown,  34  N.  H.  460. 
But  tbe  delivery  was  absolute  to  the  select- 
men as  agents  of  the  tovra;  and,  as  it  could 
be  found  the  deed  was  beneficial  to  the  town, 
the  assent  of  the  town  is  presumed.  Johnson 
V.  Farley,  45  N.  H.  606 ;  Frazler  v.  Perkins, 
62  N.  H.  69.  The  deed  was  delivered  as  the 
present  deed  of  the  grantor.  Stockwell  v. 
Williams,  68  N.  H.  75,  41  Atl.  973.  No  fur- 
ther or  other  delivery  of  the  deed  was  In- 
tended or  could  be  made.  The  grantor  ac- 
cepted payment  of  the  consideration  from 
the  grantee  and  permitted  expenditure  in  re- 
pair of  the  premises  by  the  grantee  upon  the 
faith  of  the  deed.  She  was  estopped  to  deny 
the  validity  of  the  delivery  or  the  authority 
of  the  town  officers  to  accept  the  deed  and 
make  payment.  The  grantor  had  no  right  to 
recall  tbe  deed,  and  there  was  a  good  deliv- 
ery. Baker  v.  Haskell,  47  N.  H.  479,  480,  03 
Am.  Dec.  455. 
Exception -overruled.    All  concurred. 


GLOVER  v.   BAKER  et  aL 

(Spnreme  Court  of  New  Hampshire.    Merri* 

mack.     Dec.  6,  1911.) 

1.  Appeal  and  Ebror  (|  808*)— Tbansfxb  of 

gUESTiONs    OF    Law  —  PowBB    of    Lowkb 
OUST. 

The  power  granted  bv  Pub.  St  1001,  c. 
204,  §g  11-13,  providing  for  filing  exceptions 
for  determination  as  on  writ  of  error,  to  trans- 
fer to  the  Supreme  Court  questions  of  law 
without  a  ruling  against  the  objection  of  either 

?arty,  is  not  interfered  with  by  Laws  lOOl,  c. 
8,  declaring  that  questions  of  law  arising  at 
the  trial  of  any  case  in  the  snperior  court 
may  be  transferred  to  the  Supreme  Court  on 
a  case  or  statement  of  facts,  and  the  superior 
court  may  transfer  questions  of  law  arising  on 
a  demurrer  to  a  bill  in  equity,  when  it  believes 
that  the  questions  of  law  should  be  determined 
before  a  trial  of  the  facts,  and  the  Supreme 
Court  will  consider  whether  the  law  should  be 
so  determined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1768-1770;    Dec  Dig.  | 

2.  Appkai.  and  Ebbob  (1 1106*)— Tbansfeb— 
Law  of  the  Case. 

A  decision  of  the  Supreme  Court  on 
questions  of  law  transferred  to  it  by  the  supe- 


•Por  other  caaea  see  sun*  topic  and  MCtloa  NUMBER  tn  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rap'r  Ibdezes 
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rior  coart  wlthont  a  rnling  before  a  trial  of  the 
facta  is  the  law  of  the  case,  and  will  not  be 
re-examined  in  the  same  case  except  on  mo- 
tion for  rehearing. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |{  4661-4065;    Dec  Dig.  { 

Transferred  flom  Superior  Court,  Merri- 
mack County;  Wallace,  Judge. 

Bill  In  equity  by  Oeorge  W.  Qlover  against 
Henry  M.  Baker,  executor,  and  another,  to 
which  defendants  demurred.  Questions  of 
law  arising  on  the  demurrer  were  transfer- 
red without  a  ruling  from  the  superior  court, 
and  the  cause  was  entered  in  the  Supreme 
Court  and  plaintiff  then  filed  the  following 
motion:  "The  plaintiff  moves  that  the  above- 
entitled  action  be  remanded  to  the  superior 
court"    Denied. 

Hannls  Taylor  (William  L.  Chambers,  Wil- 
liam E.  Chandler,  John  W.  Kelley,  and  De- 
witt  C.  Howe,  on  the  brief),  for  plaintiff. 
Streeter,  Demond  &  Woodworth  (Elder, 
Whitman  &  Bamum,  William  A.  Morse,  and 
Leon  M.  Abbott,  on  the  brief),  for  defendants. 

PARSONS,  C.  J.  [1]  The  questions  of  law 
arising  upon  the  defendants'  demurrer  are 
transferred  to  this  court  without  ruling.  The 
plaintiff  moves  to  remand  the  case  without 
consideration  of  any  of  the  questions  pre- 
sented. This  motion  is  not  based  upon  the 
ground  that  as  matter  of  convenience  the 
facts  should  be  found  before  any  attempt  is 
made  to  settle  the  law,  but  upon  the  claim  in 
the  brief  that  as  matter  of  law  the  superior 
court,  against  the  objection  of  either  party, 
has  no  power  under  existing  law  to  transfer, 
and  this  court  no  Jurisdiction  to  determine, 
questions  of  law,  except  after  final  trial  and 
settlement  by  the  superior  court  of  all  ques- 
tions involved.  Upon  argument  the  claim  ap- 
jteared  to  be  reduced  to  the  contention  that 
against  the  objection  of  a  party  questions  of 
law  could  not  be  considered  here  except  upon 
exceptions  to  rulings  made  In  the  superior 
court 

The  administration  of  the  law  is  probably 
as  little  hampered  here  by  subservience  to 
form  In  procedure  as  in  any  oommon-law  Ju- 
risdiction. Here  In  the  vindication  of  "con- 
tested rights  In  dvll  cases  each  party  has 
such  remedy,  tucluding  form,  method,  and 
order  of  procedure,  as  Justice  and  conven- 
ience require."  Owen  v.  Weston,  63  N.  H. 
699,  600,  4  Atl.  801,  802,  66  Am.  Rep.  647. 
The  power  of  the  superior  court  to  transfer 
In  some  way  a  question  for  determination 
and  the  Jurisdiction  of  this  court  to  deter- 
mine it  being  conceded,  the  form  in  which 
the  question  is  presented  is  not  usually 
thought  entitled  to  consideration.  Petition 
of  Moebus,  73  N.  H.  350,  351,  62  AU.  170; 
Hutchinson  v.  RaUway,  73  N.  H.  271,  277,  60 
Atl.  1011;  aaggett  t.  Slmes,  31  N.  H.  66. 
When  the  facts  are  in  dispute.  It  is  not  the 


practice  to  consider  difficult  questions  of  law 
which  may  not  arise  when  the  facts  are 
found;  but,  the  case  being  before  the  court, 
questions  that  are  necessarily  Involved  in 
the  controversy,  the  decision  of  which  will 
aid  In  the  trial,  are  generally  considered,  al- 
though the  form  In  which  they  are  presented 
is  criticised.  Conn.  Valley  Lumber  Co.  v. 
Monroe,  71  N.  H.  473,  474,  52  Atl.  040;  State 
V.  Stevens,  36  N.  H.  59,  61.  Moreover,  It  ap- 
pears from  the  record  that  the  defendants' 
motion  to  dismiss  the  bill  was  denied  sul>- 
Ject  to  exception.  Other  exceptions  are  re- 
ported taken  by  both  parties  and  by  the 
plaintiffs  to  the  order  of  transfer.  The  case 
cannot,  therefore,  be  summarily  remanded 
because  of  the  absence  of  ruling  and  excep- 
tions in  the  superior  court 

It  has  been  the  practice  here,  as  far  back 
as  the  memory  of  any  member  of  the  bar  can 
go,  when  important  questions  of  law  were  in- 
volved in  a  controversy  the  decision  of  which 
might  shorten  the  trial  of  the  facts,  to  settle 
such  questions  first.  Whether  this  ahoald  be 
done  if  the  parties  did  not  agree  has  been  de- 
termined by  the  trial  court  Their  settle- 
ment has  been  effected  by  a  transfer  of  the 
questions  to  the  law  court  for  determination. 
As  the  ruling  of  the  trial  court  was  of  no 
importance,  the  case  being  held  without  fur- 
ther action  until  the  settlement  of  the  qoes- 
tions  by  the  law  court,  it  has  not  l>een  usual 
to  waste  time  or  energy  in  argument  and  de- 
cision in  the  trial  court.  By  this  method  the 
parties  may  be  saved  a  prolonged  struggle 
over  facts  which  in  the  end  might  be  found 
entirely  useless.  The  theory  that  questions 
of  law  could  be  finally  determined  only  by 
a  writ  of  error  after  final  Judgment  has  been 
so  long  abandoned  as  to  be  practically  un- 
known to  practitioners  at  this  bar.  The  con- 
venience and  advantages  of  the  existing  sys- 
tem appear  from  its  statement  It  Is  as  well 
known  in  practice  as  It  is  useful  in  doing  Jus- 
tice. But  it  is  said  that  the  procedure  Is  pe- 
culiar to  this  Jurisdiction;  and  it  seems  to 
be  urged  that  the  plaintiff  has  been  deprived 
of  some  rights  because,  at  the  expenditure  of 
much  time  and  labor  of  counsel  on  both  sides 
and  of  the  trial  court,  that  court  has  not 
elaborately  heard,  considered,  and  decided 
the  questions  raised,  although  there  Is  no 
possibility  that  the  party  against  whom  the 
decision  might  run  would  abide  by  it  It 
may  therefore  be  useful  to  examine  the  or- 
igin and  growth  of  the  practice.  "Until  1813 
there  were  no  'law  terms'  as  contradistin- 
guished from  'trial  terms.'  B2ach  session  of 
the  court  was  required  to  l>e  held  by  a  major- 
ity of  the  Judges;  and  questions  of  law  and 
fact  were  'blended  together  on  the  docket' 
By  the  statute  of  June  24, 1813  [1  Laws  1815, 
p.  73],  which  remained  In  force  tmtil  June  27, 
1816,  all  the  terms,  except  those  conmiendng 
in  November  and  December,  were  permitted 
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to  be  held  by  a  sbigle  Judge;  and  all  actions  In 
-vrblcb  exceptions  were  allowed  to  bis  mllngs 
-were  to  be  continued  to  the  November  and 
December  terms  In  the  respective  counties, 
there  to  be  determined  by  a  majority  of  the 
Judges.  This  statute  also  provided  that  'all 
motions  and  petitions  for  new  trials,  and  all 
appeals  from  Judgments  or  decrees  of  judges 
of  probate,  and  all  questions  of  divorce  and 
alimony,  questions  of  law  on  statement  of 
facts  agreed  by  the  parties,  or  special  ver- 
dicts, and  all  Issues  In  law,'  should  be  'heard, 
tried,  and  determined,  exclusively*  at  the 
terms  to  be  holden  In  November  and  Decem- 
ber. Sections  2,  3,  6,  and  6.  In  the  subse- 
quent statute  of  November  6,  1813  [1  Laws 
1815,  p.  81,  II  3,  4],  the  expression  law  term' 
is  applied  to  these  November  and  December 
terms,  as  It  is  also  In  the  Index  of  the  edition 
•of  New  Hampshire  Lawp  printed  In  1816." 
Smith,  N.  H.,  prefatory  note,  p.  7.  Tlie  act 
of  June  27,  1816  (Laws  1816,  c.  34),  repealed 
the  act  of  1813  which  established  the  Su- 
preme Judicial  Court  revived  the  superior 
court  of  Judicature,  and  restored  the  former 
practice  under  which  law  terms  were  nn- 
bnown. 

The  act  of  December  29,  1832  (Laws  1831- 
32,  Not.  Sess.  c.  89),  made  a  great  and  rad- 
ical change  In  procedure.  It  was  adopted, 
It  Is  said,  upon  the  written  approval  of  Rich- 
ardson, then  chief  Justice,  while  Its  author- 
ship Is  ascribed  to  Parker,  almost  Immedi- 
ately thereafter  a  Judge  of  the  court  and 
later  its  chief  Justice  Shirley,  Reporter's 
Note,  65  N.  H.  7;  BeH's  Bench  and  Bar,  87; 
-Sargent's  Dartmouth  Memorial  Addresses,  86, 
87.  This  act  created  a  separate  tribunal 
for  the  determination  of  questions  of  law. 
Section  7  from  Its  phraseology  doubtless 
•drafted  with  the  law  of  1813  in  mind  ef- 
fected this  purpose  as  follows:  It  gave  the 
right  of  exception  to  any  party  aggrieved 
by  any  "opinion,  direction,  or  Judgment"  of 
the  court  of  common  pleas  (the  court  of 
foct),  and  directed  the  allowance  by  the  pre- 
«ldlng  Justice  of  exceptions  If  "conformable 
to  the  truth  of  the  case,"  and  then  enacted: 
-"And  the  said  action,  matter,  process,  or 
proceeding  may  thereupon,  if  the  presiding 
Justice  shall  so  direct  and  order,  be  trans- 
ferred to  the  superior  court  of  Judicature." 
If  such  transfer  were  not  ordered,  the  ex- 
ceptions were  to  be  filed  In  the  court  of  com- 
mon pleas  as  the  foundation  of  a  writ  of 
error.  The  section  further  provides:  "In 
like  manner  any  issue  of  law,  motion  for  a 
new  trial,  question  arising  from  any  special 
verdict,  and  any  other  question  or  matter  of 
law  arising  at  any  such  term  may  by  the 
presiding  Justice  present,  if  he  think  fit,  be  re- 
served and  assigned  and  referred  to  Qie  su- 
perior court  of  Judicature.  And  the  action, 
cause,  motion,  petition,  or  matter  *  *  * 
shall  in  such  case  be  transferred  to  the  su- 
perior court  of  Judicature."  There  was  also 
a  provision  for  a  transfer  upon  an  agreed 
statement  of  facts  signed  by  the  parties,  "if 


the  presiding  Judge  shall  deem  it  proi)er." 
Under  this  section  the  questions  which  the 
presiding  Justice  may  reserve,  assign,  and 
refer  Include  those  of  which  under  the  act 
of  1813  the  "law  terms"  were  given  exdnsiye 
Jurisdiction  to  hear,  try,  and  determine.  If 
under  the  law  of  1832  he  had  been  expected 
to  hear  and  determine  them  before  assign- 
ing and  referring  them  to  the  superior  court, 
his  conclusion  thereon  would  have  constitut- 
ed an  opinion,  direction,  or  Judgment  open  to 
exception,  and  the  whole  matter  would  have 
been  covered  by  the  provisions  as  to  excep- 
tions. The  whole  of  the  section,  after  tui 
subject  of  exceptions  is  disposed  of,  is  unnec- 
essary, useless,  and  absurd,  except  upon  the 
theory  that  questions  which  the  presiding 
Judge  thought  fit  to  reserve,  assign,  and 
transfer  to  the  superior  court  were  those  up- 
on which  he  did  not  think  fit  to  rule.  The 
section  provides  for  the  two  classes  of  cases: 
One  In  which  the  Judge  ruled,  and  then  the 
party  had  his  exception;  and  those  upon 
which  he  did  not  rule,  but  which  he  reserved 
and  referred.  This  result  would  be  reached 
without  considering  all  the  terms  employed, 
but  the  word  "reserve"  cannot  be  rejected. 
It  must  have  been  imderstood  to  have  some 
meaning.  To  reserve  an  "issue  of  law,  mo- 
tion for  a  new  trial,"  or  "any  other  ques- 
tion," is  not  to  decide  such  Issue,  motion,  or 
question,  but  the  contrary.  It  Is  "to  defer 
the  discussion  or  determination  of  such  mat- 
ter. Webster,  New  Int  Diet  "Reserve,"  2. 
The  synonyms  of  the  word  "reserve"  are  "to 
keep,  hpld,  retain,  withhold."  It  is  not  syn- 
onymous with  "determine,  conclude,  make  a 
decision."  Soule,  Eng.  Syn.  102,  336.  At 
the  December  term,  1833,  the  superior  court, 
when  Richardson  and  Parker  were  both  mem- 
bers, under  authority  of  the  statute  adopted 
rules  for  the  conduct  of  business  in  the  two 
courts,  one  of  which  (rule  34)  prescribed 
procedure  In  the  superior  court  applicable 
"whenever  any  question  of  law  shall  be 
raised  in  the  common  pleas  *  *  *  by  de- 
mnrrer,  *  •  •  and  the  cause  shall  be 
transferred."  6  N.  H.  682.  In  the  same  vol- 
ume (Jones  V.  Winchester,  p.  497)  the  state- 
ment of  the  case  contains  only  the  pleadings 
and  the  fact  that  tbere  was  a  Joinder  In  de- 
murrer. The  record  Is  the  same  In  Hill  v. 
Loomis,  6  N.  H.  263.  This  was  the  form  in 
State  V.  Vamey,  Smith,  322,  Webster  v.  Ed- 
son,  Smith,  370,  and  New  Hampshire  v.  Straf- 
ford Bank,  Smith,  385,  in  1814  and  1816, 
when  the  law  term  had  exclusive  Jurisdiction 
to  hear,  try,  and  determine  "all  Issues  of 
law."  It  is  demonstrable,  therefore,  that  in 
1883  the  law  was  understood  to  authorize 
the  reference  to  the  law  court  of  questions  of 
law  arising  in  the  trial  court  without  their 
prior  decision  by  the  latter  court 

Section  7  of  the  act  of  1832  Is  a  substan- 
tial statement  of  the  provisions  to  be  found 
In  PubUc  Statutes  1901,  c.  204,  IS  11,  12,  13, 
as  modified  by  section  6,  c.  172,  Revised  Stat 
ntea  1842,  which  provided  for  the  transfet 
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of  the  questions  of  law  raised  instead  of  ttie 
action  itself  (Wingate  v.  Haywood,  40  N.  H. 
437),  and  by  section  17,  c.  1C59,  Laws  1855, 
wldch  authorized  tbe  party  taking  excep- 
tions In  case  tlie  presiding  Judge  declined 
to  reserve  and  transfer  the  questions  aris- 
ing thereon  to  enter  tbe  exceptions  at  once 
in  the  law  court.  Instead  of  leaving  them 
In  tbe  trial  court  as  a  foundation  for  a  writ 
of  error.  These  provisions  with  the  modi- 
fications mentioned  have  been  re-enacted  in 
1842,  1855,  1867,  1878,  and  1891,  and  no 
question  has  ever  been  raised  as  to  their 
meaning.  Laws  1831-32,  Nov.  Sess.  c.  89,  { 
7;  R.  S.  c.  172,  S  8;  Laws  1855,  c.  1659,  S  17; 
G.  8.  1867,  c.  139,  J  11;  G.  L.  1878,  c.  208,  !| 
5,  11 ;  P.  S.  c.  204,  f  13.  Tbe  rule  of  court 
referred  to  has  been  twice  reissued  in  sub- 
stance. Rule  34  (1833)  6  N.  H.  582;  Rule  51 
(1859)  38  N.  H.  693;  Rule  56  (1876)  66  N. 
H.  591. 

Doubtless  the  facts  that  at  first  all  ques- 
tions both  of  law  and  fact  were  determined 
at  the  same  terms  by  the  same  court,  that 
tbe  first  provision  in  1813  merely  continued 
questions  of  law  to  a  single  term,  and  that 
in  1832  the  action  Itself  was  transferred 
when  the  determination  of  a  question  of  law 
was  desired  may  have  influenced  the  practice 
when,  after  1842,  only  the  question  raised 
was  transferred.  After  the  change  In  1842, 
the  statute  enacted  In  1855  enumerated  with 
great  detail  the  questions  that  might  be  re- 
served, and  recognized  the  existing  practice 
by  providing  that  the  Supreme  Judicial  Court 
(the  law  court  then  established)  should  upon 
consideration  of  questions  reserved  and  as- 
signed by  tbe  presiding  Justice  ''render  or 
order  such  Judgment,  or  make  and  certify 
such  decisions  as  they  think  required  by  tbe 
circumstances  of  tbe  case."  Laws  1855,  c. 
1659,  S  17.  This  section  Is  a  trifle  more  ex- 
tended to  form,  but  the  effect  of  the  lan- 
guage Is  precisely  that  found  in  Public  Stat- 
utes, c.  204.  Section  11  of  that  chapter  pro- 
vides for  the  taking  of  exceptions  and  their 
preservation  as  part  of  the  record;  section 
12,  for  filing  such  exceptions  In  the  law  term 
by  tbe  party  taking  them,  there  to  be  con- 
sidered and  determined  as  upon  writ  of  er- 
ror or  other  proper  process.  Section  13  1b: 
"Questions  arising  upon  such  exceptions,  up- 
on a  special  verdict,  an  Issue  of  law,  motion 
for  a  new  trial  or  to  arrest  of  Judgment,  or 
other  motion  or  proceeding,  or  upon  a  state- 
ment of  facts  agreed  to  and  signed  by  tbe 
parties,  may  be  reserved  and  assigned  by  the 
presiding  Justice  or  by  any  Justice  of  the 
court  to  vacation.  If  he  thtok  fit,  to  tbe  de- 
termtoatlon  of  the  court  at  tbe  next  law 
term."  The  substance  of  tbe  language  used 
by  Judge  Parker  to  1832  and  approved  by 
Richardson,  then  chief  Justice,  still  survives 
In  the  statute. 

Not  only  is  tbe  trial  Judge  not  required 
to  decide  questions  reserved,  but  be  never 
does  so.  Tbe  question  arising  upon  excep- 
tions which  he  reserves  Is  tbe  validity  of  tbe 


exceptions — whether  to  spite  of  them  there 
is  to  be  Judgment  on  the  verdict,  or  whether 
because  of  them  the  verdict  should  be  set 
aside.  Tbe  question  decided  at  the  law  term 
reserved  upon  exceptions  is  whether  tbe  ex- 
ception should  be  sustatoed  or  overruled. 
This  question  the  presiding  Judge  is  no 
more  required  to  rule  upon  than  upon  other 
questions  which  he  Is  also  authorized  to  re- 
serve, and  in  practice  be  does  not  rule  upon 
it  It  is  true  that  no  decision  upon  argu- 
ment Is  to  be  found  holding  that  quest  iuu$ 
of  law  may  be  transferred  without  rulto; 
thereon  by  the  trial  Justice.  This  Is  doubt- 
less due  to  tbe  fact  that  stoce  tbe  various 
statutes  expressly  give  tbe  power  to  trans- 
fer questions  of  law  raised  to  various  ways 
for  the  determination  of  the  law  court,  with- 
out limitation  of  such  power  by  requiring 
tbelr  previous  determluatou  by  tbe  trial 
court  80  as  to  be  subject  to  exception,  no  one 
has  hitherto  understood  such  limitation  could 
by  construction  be  inserted  to  the  statute; 
and  to  State  v.  Sawtelle,  06  N.  H.  488.  503. 
32  Atl.  831,  833,  It  was  expressly  beld  that 
"the  trial  court  of  Its  own  motion  and  with- 
out the  suggestion  of  either  party  may,  if 
It  think  fit,  reserve  a  question  of  law  for 
consideration  at  tbe  law  term."  Tbe  ques- 
tion 80  reserved  to  that  case  was  vital  to 
the  validity  of  the  verdict,  and  was  given 
great  consideration.  If  an  opposite  conclu- 
sion to  that  to  tbe  optolon  had  been  reached, 
a  long  and  expensive  trial  to  a  capital  case 
would  have  been  tovalldated.  Tbe  only  ex- 
ception to  this  power  to  the  trial  court  is 
found  to  tbe  toferlor  exclusive  Jurisdiction 
of  the  court  of  common  pleas  under  tbe  stat- 
ute of  1855.  In  that  case  questions  of  law 
could  be  transferred  only  upon  exception. 
I^ws  1855,  c.  1659,  |  5. 

Reliance  Is  placed  upon  Claggett  v.  Simes. 
31  N.  H.  66,  to  support  tbe  proposition  that 
only  questions  arising  upon  exceptions  can 
be  transferred.  The  orlgtoal  case,  reported 
25  N.  H.  402,  was  a  petition  to  tbe  court  of 
common  pleas  to  vacate  a  Judgment  to  that 
court  There  was  a  transfer  to  tbe  superior 
court  of  Judicature  and  an  order  from  that 
court  under  which  the  petition  was  dismissed 
to  tbe  common  pleas.  The  Revised  Statutes 
then  In  force  provided  for  the  reservation 
of  questions  arlstog  upon  exceptions  or  upon 
a  special  verdict,  and  any  issue  of  law,  mo- 
tion for  a  new  trial,  or  agreed  statement  of 
facts  (R.  S.  c.  172,  {  8).  and  it  vras  objected 
that,  as  to  tbe  previous  transfer  It  did  not 
appear  that  the  common  pleas  bad  made 
any  rultog,  or  that  any  exception  had  been 
taken,  tbe  transfer  did  not  appear  to  have 
been  made  to  any  of  the  cases  defined  to  the 
statute;  i.  e.,  it  was  not  upon  exception  or 
special  verdict,  nor  was  tbe  petition  to  vacate 
the  former  Judgment  an  issue  of  law  a  mo- 
tion for  a  new  trial,  or  an  agreed  statement 
of  facts.  The  court  disposed  of  tbe  ques- 
tion by  tbe  conclusion  that  the  transfer  Im- 
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plied  an  exception.  Whether  a  ruling  or  an 
exception  was  necessary  to  autborize  the 
transfer  of  an  issue  of  law  was  not  in  ques- 
tion. So  far  as  the  case  implies  that  a  rul- 
ing and  exception  is 'necessary  in  any  case, 
it  is  overruled  by  State  t.  Sawtelle,  above 
cited.  See,  also,  Perkins  v.  Langmald,  36 
N.  H.  501,  506.  FeUows  v.  Fellows,  68  N. 
H.  611,  44  Atl.  752.  so  far  as  It  relates  to  the 
technical  point  relied  upon  in  support  of  the 
motion,  is  authority  against  it.  Counsel  are 
not  alone  in  thinking  that  this  case  decides 
that  as  matter  of  law  questions  arising 
upon  the  pleadings  in  equity  are  not  con- 
sidered until  the  facts  are  found.  The  same 
error  appears  to  have  been  made  by  an- 
other presumably  equally  unfamiliar  with 
the  local  practice.  See  2  Cyc.  746.  But  the 
case  does  not  so  decide.  Upon  the  pleadings 
in  that  case,  which  were  of  great  length 
and  disclosed  that  the  facts  were  nearly  all 
in  dispute,  the  presiding  Justice  reserved 
without  ruling  seven  questions  for  the  de- 
termination of  the  law  term.  If  such  action 
were  not  permissible,  a  sufficient  reason 
for  the  discharge  of  the  case  would  have 
been  found  therein.  But  the  dlsdtarge  of 
the  case  without  consideration  was  put  upon 
the  ground  that  in  that  particular  case  it 
was  clear  the  most  convenient  procedure  re- 
quired that  the  facts  should  first  be  deter- 
mined. There  was  no  novelty  in  this  pro- 
cedure. State  V.  Morin,  65  N.  H.  667,  23 
Atl.  529;  Winniplseogee,  etc.,  Co.  v.  Gilford, 
66  N.  H.  621,  34  AtL  154;  State  v.  Lewis, 
66  N.  H.  623,  32  AU.  151.  The  practice  has 
since  been  followed.  State  v.  Railroad,  70 
N.  H.  421,  435,  48  Atl.  1103 ;  I^ton  v.  Bal- 
com,  70  N.  H.  635,  50  Atl.  100.  As  has  been 
suggested,  in  some  cases  questions  of  law  may 
lie  at  the  bottom  of  the  whole  controversy 
or  of  particular  branches  of  it.  The  deter- 
mination of  such  questions  in  advance  may 
prevent  a  useless,  prolonged  struggle  over 
evidence;  in  others,  the  determination  of 
the  facts  may  greatly  simplify  or  remove  all 
controverted  questions  of  law.  Whether  the 
facts  or  the  law  should  be  first  ascertained 
ts  determined  by  questions  of  expediency  and 
convenience  in  each  case.  In  support  of  the 
motion,  our  attention  has  not  been  directed 
to  the  facts  or  legal  questions  involved  In  this 
controversy.  In  the  absence  of  a  thorough 
examination  of  the  record,  with  the  aid  of 
an  explanation  by  counsel  of  the  'several 
claims,  the  question  whether  all  or  some  of 
the  questions  of  law  ought  not  to  be  deter- 
mined in  advance  of  a  trial  of  the  facts  can- 
not be  satisfactorily  settled.  A  cursory  ex- 
amination seems  to  indicate  that  the  action 
might  be  advanced  in  the  superior  court  by 
a  final  decision  now  of  some  of  the  legal 
questions  involved,  but  no  decision  upon  that 
point  is  now  intended. 

But  it  is  urged  that,  conceding  the  trans- 
fer made  was  permissible  prior  to  1901,  the 
l^ialatloa  of  that  year  (chapter  78)  creating 


two  courts  abolished  the  convenient  procedure 
under  which  the  law  had  been  administered 
for  69  years.  The  purpose  of  this  act,  as  de- 
clared in  its  title,  was  to  establish  "a  Judi- 
ciary system  consisting  of  two  courts."  It 
was  plainly  modeled  on  the  Judiciary  acts 
of  1874  (chapter  97)  and  1876  (chapter  25), 
the  one  creating  two  courts  in  place  of  one, 
and  the  other  restoring  one  in  place  of  the 
two.  Like  the  first  act,  it  confers  upon  the 
law  court  all  the  Jurisdiction  of  the  existing 
court  at  the  law  term  and  upon  the  trial 
court  all  the  powers  belonging  to  the  court 
at  the  trial  term.  Like  both  acts,  it  contin- 
ues in  force  all  existing  legislation  not  in- 
consistent with  the  change,  making  it  appli- 
cable to  the  new  courts  in  their  respective 
capacities.  The  existence  of  two  courts  in- 
stead of  one  in  1874  did  not  change  the  pro- 
cedure under  discussion.  See  Gilman  v.  La- 
conla,  55  N.  H.  130,  20  Am.  Rep.  175;  Rice 
V.  Holden,  55  N.  H.  398.  It  cannot  be  in- 
ferred that  the  same  change  was  intended  to 
have  that  effect  in  1901.  This  legislation 
was  not  hastily  adopted.  It  was  the  sub- 
ject of  very  careful  scrutiny,  much  discus- 
sion, and  considerable  controversy.  It  is 
safe  to  say  that,  if  a  purpose  to  alter  exist- 
ing procedure  had  been  deduclble  from  the 
language  of  the  act,  such  purpose  would  have 
been  speedily  discovered,  and  its  detection 
would  have  defeated  the  legislation.  The 
Judges  of  this  court  did  not  understand  any 
change  had  been  made.  See  rule  6  of  the  Su- 
preme Court.  71  N.  H.  669,  50  Att.  vli.  The 
practice  since  1901  shows  that  the  members 
of  the  court  and  the  bar  all  understood  in 
1901  that  the  legislation  of  that  year  did 
not  disturb  existing  procedure.  But  the  in- 
ference often  drawn  from  contemporary  con- 
strnctlon  of  expressions  otherwise  obscure 
need  not,  however,  be  appealed  to.  There  is 
nothing  in  the  act  in  conflict  with  the  lan- 
guage conferring  all  power  under  existing 
law  pertaining  to  the  court  at  the  law  and 
trial  terms  upon  the  Supreme  and  Superior 
Courts,  respectively.  Section  5 — "Questions 
of  law  arising  in  the  trial  of  any  case  in  the 
superior  court  may  be  transferred  to  the  Su- 
preme Court  'for  final  decision,  upon  a  case 
or  statement  of  facts  reserved  by  the  trial 
Justice" — makes  no  change.  If  the  statute, 
as  in  the  law  of  1832,  provided  for  the  trans- 
fer of  the  action,  it  might  be  argued  that 
there  could  be  no  final  decision  of  the  action 
until  the  facts  were  determined.  But  there 
is  no  provision  for  the  transfer  of  the  ac- 
tion, but  only  of  the  question.  As  has  al- 
ready been  said  and  as  the  plaintiff  con- 
tends, such  has  been  the  rule  since  1842. 
The  section  makes  no  cliange  In  this  respect 
[2]  There  is  no  difficulty  in  regarding  as 
finally  adjudicated  a  question  of  law  deter- 
mined before  the  facts  are  found.  Veazie  r. 
Wadleigh,  11  Pet  55,  9  L.  Ed.  630.  The 
provision  is  merely  an  oiactment  of  the  Ju- 
dicial rule  repeatedly  announced,  that  a 
question  of  law  once  decided  will  not  be 
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'  again  re-ezamlned  In  tbe  same  case,  except 
upon  a  motion  for  rehearing.  Olney  t.  Rail- 
road, 73  N.  H.  85,  91,  69  Ati.  387,  and  cases 
cited.  Tbat  this  court  has  the  same  power 
over  questions  of  law  that  tbe  whole  court 
had  prior  to  1901  was  expressly  held  In 
Bath  V.  Haverhill,  73  N.  H.  611,  63  AU.  307, 
though  In  that  case  no  question  was  pre- 
sented as  to  the  form  of  transfer.  The  fun- 
damental purpose  of  the  act  of  1901  was  to 
disassociate  the  Judges  of  law  from  the  Judg- 
es of  fact.  It  was  not  Intended  to  hamper 
the  existing  Jurisdiction  of  either,  and  no 
language  was  used  from  which  such  Intent 
can  be  Inferred. 

The  superior  court  appears  to  entertain 
the  opinion  that  In  this  case  the  law  should 
be  determined  before  proceeding  to  a  trial 
of  the  facts.  To  the  ruling  based  upon  this 
conclusion  the  plaintiff  has  an  exception. 
This  exception  will  be  considered  when  the 
case  Is  more  fully  presented. 

Motion  denied. 

WALKER,  J.,  did  not  sit  The  others  con- 
curred. 


DOUGLASS  y.  BELKNAP  SPRINGS  LAND 
CO.  et  al 

(Supreme  Court  of  New  Hampshire.    Belknap. 
Dec.  6,  1911.) 

1.  OiDiCATiON   (I  19*)— Sale  or  Lots  with 
Referencb  to  Plat. 

As  againat  a  purchaser  of  lots  forming 
part  of  a  tract  subdivided  according  to  a  re- 
corded plan,  the  vendor  is  estopped  to  deny 
the  existence  of  ways  shown  upon  the  plan  so 
far  only  as  the  ways  would  be  material  to  the 
purchastr. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  i|  35,  87-47;   Dec.  Dig.  |  19.*] 

2.  Dedication  (>  19*)— Saub  or  Lois  with 
Refebencb  to  Plat. 

As  against  a  purchaser  of  lots  forming 
part  of  a  tract  subdivided  according  to  a  re- 
corded plan,  the  vendor  is  not  estopped  to  deny 
the  existence  of  ways  lying  between  lots  which 
the  purchaser  was  informed  were  held  in  one 
body  by  a  family  who  could  do 'with  the  ways 
as  they  should  see  fit 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  U  35,  37-47;   Dec  Dig.  |  19.*] 

3.  Dedication    ({    61*)— Incumbrance    of 

Stbegts — Injunction. 

By  deeding  lota  with  reference  to  a  plan 
recorded  by  its  predecessor,  defendant  repre- 
sented that  tbe  ways  shown  by  the  plan  existed, 
and  tbe  purchaser  can  enjoin  incumbrance  of 
such  ways  to  his  prejudice. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  M  116,  120;  Dec.  Dig.  (  61.*] 

4.  BOUNDABIES    (I  3*)  —  SUBVETS  —  CONTROL- 

LiNQ  Lines. 

A  definite  boundary  such  as  a  line  of  a 
lake  takes  precedence  over  mere  courses  and 
distances. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  8-41;    Dec  Dig.  S  8.*] 


6.  Dedication  ((  19*)— Sais  of  Lots  wtib 

Reference  to  Flat. 

The  right  of  a  purchaser  of  lots  forming 
part  of  a  tract  subdivided  according  to  a  re- 
corded plan  to  have  an  .avenue  shown  by  the 
plan  as  following  a  lake  line  left  unobstructed 
IS  not  affected  by  any  mistalce  as  to  the  quan- 
tity of  land  lying  between  the  lake  and  another 
pomt 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  K  35,  37-47;   Dec  Dig.  |  19.*] 

6.  Dedication   (I  19*)— Sale  of  Lots  with 

Reference  to  Plat. 

Nor  is  such  right  affected  because  part  of 
the  avenue  can  be  used  only  for  a  footpath, 
the  tract  having  been  laid  out  for  a  snnuner 
colony. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  i|  35,  87-47;   Dec  Dig.  1 19.*] 

Transferred  from  Superior  Court,  Belknap 
County;  Pike,  Judge. 

Bill  by  Walter  B.  Douglass  against  the  Bel- 
knap Springs  Land  Company  and  anottao'. 
Transferred  from  the  superior  court.  Case 
discharged. 

In  1889  the  WInnlpesaukee  Land  Company 
owned  a  tract  of  land  on  the  lake  shore  In 
Alton,  and  made  a  plan  of  the  same,  dividing 
it  Into  house  lots  with  appropriate  streets. 
Including  one  following  the  shore  line  tbe  en- 
tire length  of  the  tract  and  called  Lake 
Shore  Avenue.  The  company  caused  tbe  plan 
to  be  recorded  In  tbe  registry  of  deeds  and 
sold  some  lots  by  reference  to  it,  several  of 
which  are  now  owned  by  tbe  plaintiff.  In  a 
short  time  the  unsold  balance  of  the  land  was 
taken  on  execution;  and  In  1897  that  part 
of  the  land  so  taken  lying  north  of  the  rail- 
road and  bordering  on  the  lake  was  owned  by 
the  defendants  William  H.  and  Louis  D. 
Russell,  and  that  part  lying  south  of  tbe  rail-  ' 
road  by  the  defendant  company.  The  pur- 
chasers of  certain  lots  on  Lake  Shore  avenue 
have  erected  buildings  across  the  avenue. 
There  was  a  mistake  in  the  survey,  and  in 
one  place  there  is  some  200  feet  less  width 
of  land  than  Is  shown  on  the  plan.  Some  lots 
sold,  which  are  shown  on  the  plan  as  Inside  ' 
ones,  In  fact  border  on  the  shore  or  the  aven- 
ue, and  buildings  extending  to  and  over  tbe 
water  have  been  erected  on  these  lots.  AU 
the  building  before  mentioned  has  been  done 
with  the  knowledge  of  the  plaintiff,  who- 
made  no  objection  until  this  proceeding  was 
begun.  As  to  these,  he  now  concedes  he  Is 
estopped  to  claim  the  way.  Lake  Shore 
avenue  has  never  been  wrought.  It  Is  rocky 
and  precipitous  In  places,  and  It  would  not 
be  practicable  to  use  It  except  for  a  footway. 
A  large  part  of  the  land  has  not  been  sold  by 
the  lot,  and  there  are  but  few  houses  on  the 
tract 

After  the  execution  sale,  the  plalntUT 
bought  two  more  lots  (Nos.  2  and  46)  of  the 
defendant  company.  Lot  2  bounds  upon  a 
public  highway,  and  lot  46  Is  separated  from 
the  same  highway  by  one  lot  which  is  owned 
by  the  plaintiff.    The  deeds  describe  the  lots 
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by  courses  and  distances,  and  "as  sbotm  on 
the  plan  of  the  Wlnnlpesankee  Land  Compa- 
ny, recorded  In  Belknap  C!ounty  Records." 
Being  doubtful  as  to  the  title  to  lot  2,  the 
plaintiff  obtained  a  confirmatory  deed  thereof 
from  the  Russells;  and,  when  he  took  this 
deed,  he  was  informed  by  them  that  they 
owned  the  land  between  the  railroad  and  the 
lake,  and  wonld  do  as  they  saw  fit  with  the 
proposed  streets  and  avenues.  It  was  un- 
derstood between  them  that  the  conveyances 
of  these  two  lots  "bad  no  effect  upon  the 
land  below."  If  the  plalntifT  has  rights  in 
the  streets  which  the  defendants  cannot  de- 
prive him  of,  the  prayer  of  the  bill  is  to  be 
granted. 

Arthur  A.  Folsom  and  Stephen  S.  Jewett, 
for  plaintiff.  Frank  M.  Beckford  and 
Charles  B.  Hibbard,  for  defendants. 

PBASLBB,  J.  The  proposition  that  the 
plaintur  has  rights  in  the  streets  which  the 
defendants  cannot  deprive  him  of  is  well  es- 
tablished. Walker  v.  Manchester,  58  N.  H. 
438;  Bartlett  v.  Bangor,  67  Me.  460;  Van 
O'Llnda  V.  Lothrop,  21  Pick.  (Mass.)  292,  32 
Am.  Dec.  261;  New  Ehigland,  etc.,  Co.  v.  Eve- 
rett DistiUing  Co.,  189  Mass.  1415,  76  N.  E.  86; 
Chapln  V.  Brown,  15  R.  I.  679,  10  AtL  639; 
Lord  ▼.  Atkins,  138  N.  T.  184,  83  N.  E.  1035; 
Lennlng  t.  Association,  41  N.  J.  Bq.  606.  7 
Atl.  491,  56  Am.  Rep.  16.  Riedinger  v.  Rail- 
road, 62  Mich.  29,  28  N.  W.  776.  Thus  far 
the  authorities  are  unanimous.  As  the  case 
Is  transferred,  this  entitles  the  plaintiff  to 
the  injunction  as  prayed  for.  But  it  is  man- 
ifest that  other  questions  are  involved  in  this 
controversy.  They  have  been  argued  by 
counsel,  and  their  consideration  is  necessary 
in  an  equitable  determination  of  the  rights 
Involved.  These  questions  are:  (1)  To  what 
streets  do  the  plaintiff's  rights  extend?  (2) 
To  what  lots  are  they  incident?  (3)  Does  a 
right  exist  along  the  shore  line  where  the 
land  is  narrower  than  Is  shown  upon  the 
plan? 

[1]  1.  The  plaintiff  insists  that  as  incident 
to  each  lot  he  purchased  by  the  plan  he  ac- 
quired a  right  to  use  every  street  shown  up- 
on the  entire  tract.  While  cases  are  to  be 
found  which  support  this  hard  and  fast  rule, 
it  cannot  be  sustained  upon  principle.  The 
right  is  not  based  upon  a  covenant  that  the 
ways  exist.  Howe  v.  Alger,  4  Allen  (Mass.) 
206.  It  arises  merely  by  way  of  estoppel. 
The  time  came  when  the  grantor  could  no 
longer  deny  that  streets  existed  as  represent- 
ed on  the  plan.  "That  time  was  when  pur- 
chasers of  lands,  upon  a  consideration  en- 
hanced by  the  inducements  held  out  by  the 
proclamation  of  these  landholders,  acquired 
such  rights  with  reference  to  their  house  lots 
thus  purchased,  and  the  convenient  and  in- 
dispensable enjoyment  of  them,  as  would 
render  it  fraudulent  on  the  part  of  the  ven- 
dors to  revoke  their  agreement  by  changing 
or  abolishing  the  location  of  the  streets  laid 


down  on  their  recorded  plan,  with  reference 
to  which  their  sales  and  conveyances  had 
been  made."  Walker  v.  Manchester,  58  N.  H. 
438,  441.  Since  this  Is  the  foundation  of  the 
right  here  involved.  It  follows  that  all  the- 
elements  of  an  estoppel  by  conduct  must  ex- 
ist One  of  these  elements  is  that  the  repre- 
sentation made  must  be  material  to  the  ac- 
tion about  to  be  taken.  If  the  representation 
la  Immaterial,  there  is  no  estoppel.  Comings 
V.  Wellman,  14  Ji.  H.  287,  292;  Stevens  v. 
Dennett,  61  N.  H.  324,  333.  The  true  rule, 
then,  is  that  there  is  an  estoppel  to  deny  the- 
existence  of  the  ways  shown  upon  the  plan 
so  far,  and  so  far  only,  as  the  existence  of 
the  ways  would  be  material  to  the  owner  of 
the  land  purchased.  "In  some  cases  it  is 
held  that  the  purchaser  of  a  lot  described  as 
bounded  on  a  street  or  way  is  entitled  to 
have  it  kept  open  for  the  whole  distance 
shown  by  the  plat  or  description;  but  the  de- 
cision in  every  case  has  been  based  upon  sub- 
stantial equities.  It  could  not  have  been  oth- 
erwise; for  estoppels  arise  upon  equities,. 
and  are  enforced  for  their  protection." 
Cooley,  J.,  in  Bell  v.  Todd,  61  Mich.  21, 
16  N.  W.  304.  How  far  the  lay-out  of  the- 
whole  tract  Into  some  200  lots  concerns  th& 
purchaser  of  an  individual  lot  is  a  question 
of  fact,  to  be  settled  in  the  superior  court 
In  the  language  above  quoted  the  relation 
must  be  such  as  to  create  substantial  equities 
before  the  relief  here  sought  can  be  granted. 

[2]  2.  As  the  rights  in  the  streets  may  ex- 
tend farther  for  one  lot  than  for  another,  it. 
is  necessary  to  determine  whether  the  plain- 
tiff can  maintain  this  proceeding  as  to  lands- 
purchased  from  the  defendant  company,  the- 
deeds  to  which  refer  to  the  Winnipesaukee 
(Company's  plan.  At  the  time  the  confirma- 
tory deed  to  lot  2  was  given,  the  plaintiff 
was  told  that  the  Russells  owned  all  the  un- 
sold lots  lying  between  the  railroad  and  the 
like,  and  that  they  would  do  with  the  pro- 
posed streets  as  thej  saw  fit  The  parties 
then  understood  the  deeds  of  lots  2  (md  46 
did  not  affect  the  title  to  "the  lands  below." 
It  is  understood  that  this  refers  to  the  land 
north  of  the  railroad.  In  view  of  these  facts, 
it  seems  plain  that  as  to  lots  2  and  46  n» 
case  for  equitable  relief  is  made  out  so  far 
as  the  streets  north  of  the  railroad  are  in- 
volved. What  the  result  might  be  if  the 
plaintiff  conveyed  to  an  innocent  third  party, 
who  relied  upon  the  representations  contain- 
ed In  the  deeds  from  the  defendants  to  the- 
plaintiff,  is  a  question  not  involved  here. 
The  plaintiff  could  not  have  relied  thereon, 
and  as  to  him  there  is  no  estoppel. 

[3]  The  land  south  of  the  raUroad  was  not 
owned  by  the  Russells;  and,  unless  It  ap- 
pears that  they  purpose  to  interfere  with  the 
plaintlfTs  rights  therein,  no  case  is  made 
against  them  as  to  that  tract  This  land 
was,  however,  owned  by  the  defendant  land 
company.  By  its  reference  thereto  in  its. 
deeds  as  "sbown  on  the  plan  of  Ui«  Win- 
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nlpesaukee  Land  Company,  recorded  in  tbe 
Belknap  count?  records,"  it  represented  that 
tbe  lands  were  laid  out  according  to  that 
plan  as  effectively  as  though  it  had  also 
caused  the  plan  to  be  made  and  recorded  In 
the  first  instance.  Having  made  this  repre- 
sentation, It  is  equitably  bound  to  refrain 
from  doing  any  act  in  contradiction  of  the 
inducements  to  the  contract.  As  the  com- 
pany denies  the  right  to  use  the  ways  as 
laid  out,  the  plaintiff  is  entitled  to  his  in- 
junction so  far  as  his  interest  is  established. 

The  question  whether  the  original  laying 
out  of  the  tract,  recording  the  plan,  and  sell- 
ing lots  thereby  constituted  an  incipient  ded- 
ication of  the  streets  to  public  uses  is  not 
involved  in  the  present  proceeding.  If  an  of- 
fer of  these  streets  to  the  public  has  been 
made  and  is  still  outstanding,  it  has  not  as 
yet  been  accepted  by  those  who  represent  the 
public.  P.  S.  1901,  c.  67,  S  1.  The  most  that 
could  be  said  would  be  that  an  offer  is  open, 
and  may  be  accepted  or  rejected: 

[4,  t]  3.  The  plan  delineates  Lake  Shore 
avenue  as  following  the  marginal  line  of 
the  lake.  This  line  Is  a  definite  boundary, 
and  takes  precedence  over  mere  courses  and 
distances.  Kent  v.  Taylor,  64  N.  H.  489,  13 
Atl.  419,  and  cases  cited.  The  lines  of  tbe 
interior  lots  shown  upon  the  plan  are  of  the 
latter  class.  There  was  no  such  land  as 
these  lines,  or  a  part  of  them,  indicate.  The 
way  is  not  affected  by  the  fact  tliat  a  mis- 
take was  made  as  to  the  quantity  of  land 
lying  between  the  lake  and  the  railroad.    The 


plaintiff's  lots  in  right  of  which  a  decree  Is 
to  be  entered  were  all  sold  before  tliere  was 
any  attempt  to  sell  by  descriptions  which 
confiict  with  the  existence  of  the  avenue. 
Tbe  most  casual  Inspection  of  the  plan  shows 
an  intent  that  there  be  a  continuona  way 
iilong  the  lake  front  It  would  so  appear  to 
prospective  purchasers  of  lots.  Whether  tliis 
Intent  might  have  been  abandoned  by  a  sale 
of  the  shore  before  private  rights  in  the 
avenue  bad  attached  is  a  question  not  pre- 
sented in  this  case. 

[8]  The  fact  tliat  a  portion  or  tbe  whole  of 
tbe  avenue  can  be  used  only  for  a  footiutb 
is  not  necessarily  fatal  to  tbe  plaintiff's 
claims  therein.  This  tract  was  laid  out  for 
a  summer  colony,  and  a  footpath  along  a 
rugged  shore  might  well  be  thought  to  be  of 
value  to  each  cottager.  It  might  even  be 
considered  to  be  of  greater  value  from  tlie 
fact  that  it  could  never  be  Intmded  upon 
by  vehicular  travel. 

It  follows  from  all  these  conslderatioiu 
that  the  decree  to  be  entered  may  not  be  as 
broad  as  the  prayer  of  the  bill.  It  is  a  qoe^ 
tion  to  be  settled  by  a  consideration  of  all 
the  equities  of  the  situation.  How  fiir  each 
lot  Is  affected  must  be  determined  in  tlie  su- 
perior court.  So  far  as  the  plaintiff's  lots 
which  were  purchased  in  reliance  upon  the 
plan  (or  any  of  them)  are  found  to  be  affect- 
ed by  the  general  scheme  or  by  particular 
ways  shown  upon  the  plan,  he  is  entitled  tQ 
be  protected  by  a  decree. 

Case  discharged.    All  concurred. 
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DD  PONT  T.  STANDARD  ARMS  OO. 

(Court  of  Ohancery  of  DeUware.    Jan.  20, 
1912.) 

1.  Corporations   (|   569*)— EmMT— Pbk-dc- 
iBTi!«o  ConntACTB  roB  Pebbonai.  Skrvicb. 

On  termination  by  tbe  receiTcr  of  an  in- 
solvent corporation  of  a  pre-existing  contract 
for  the  seryicea  of  another  as  general  manager, 
the  latter  is  entitled  to  no  damages  therefor; 
the  possibility  of  such  termination  being  im- 
pliedly within  the  contemplation  of  the  parties 
when  the  contract  was  made. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2241-2262;   Dec.  Dig.  |  559.»] 

2.  Corporations  (5  559*)— Dissolxition— Re- 
ceivers. 

The  appointment  of  a  receiver  for  a  corpo- 
ration does  not  dissolve  it,  or  terminate  Its 
legal  existence. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  fi  2241-2232;  Dec.  Dig.  f 
559.*] 

3.  COBPOBATIONB     (|    660»)—POWKBS— TERMI- 
NATION  or  CONTBAOTS. 

A  receiver  is  not  bound  by  the  executory 
contracts  of  the  corporation  over  whose  prop- 
erty he  is  appointed,  and  subject  to  the  control 
pf  the  court  he  may  abandon  and  repudiate 
them,  if  in  his  opinion  it  would  not  be  profita- 
ble or  desirable  to  adopt  and  perform  them, 
and  he  is  entitled  to  a  reasonable  time  within 
which  to  make  his  election. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  H  2263-2200;    Dec.   Dig.  | 

Action  by  Pierre  S.  Dn  Pont  against  the 
Standard  Arms  Company.  On  exceptions  to 
a  claim  by  J.  H.  Hartley  for  damages  for 
breacb  of  contract  of  service.  Exceptions 
sustained. 

Robert  H.  Richards,  for  receiver.  Reuben 
Satterthwaite,  Jr.,  for  claimant. 

THE  CHANCELLOR.  On  June  13,  1911, 
a  receiver  for  the  Standard  Arms  Company 
was  appointed  on  the  ground  of  its  insolven- 
cy, and  the  general  statutory  powers  were 
conferred  upon  the  receiver  without  direc- 
tion to  carry  on  tbe  business.  A  few  days 
later  the  receiver  was  authorized  to  carry  on 
the  business  for  a  short  time,  in  order  to 
complete  certain  work.  At  tbe  time  of  the 
appointment  Hartley  was  serving  the  com- 
pany as  general  manager  under  a  contract  of 
service,  without  definite  period,  made  by  the 
company,  whereby  either  party  could  ter- 
minate the  contract  upon  giving  to  the  other 
three  months  notice.  On  June  20,  1911,  tbe 
receiver  notified  Hartley  tliat  his  services 
would  not  be  needed  after  July  1,  1911,  and 
having  worlied  to  that  date  was  paid  by  the 
receiver  for  his  services  to  that  time.  Hart- 
ley claims  damages  for  breach  of  tbe  contract 
of  employment  by  the  termination  thereof  by 
the  receiver  without  three  months  notice. 
His  claim  is  for  1888.88,  being  for  three 
months,  less  the  amount  paid  by  tbe  receiver, 
for  services  rendered  by  Hartley  between 
June  20,  1911,  and  July  1,  1911.    It  wlU  be 


seen  that  the  breach  of  contract  occurred 
subsequent  to  the  appointment  of  the  receiv- 
er, and  was  not,  therefore,  a  right  of  action 
existing  against  the  company  at  the  time  the 
receiver  was  appointed. 

[1]  By  the  exceptions  a  question  is  square- 
ly raised  In  this  state  for  tbe  first  time,  so 
far  as  the  reported  pases  show.  It  is  claim- 
ed by  the  receiver  that  the  appointment  of 
the  receiver  of  the  company  on  the  ground  of 
Insolvency,  was  such  an  intervention  of  the 
law  as  to  terminate  existing  contracts  to 
render  service  to  the  company  as  that  nei- 
ther party  could  be  liable  to  the  other  for 
breach  of  contract,  for  the  reason  that  tbe 
Intervention  made  it  impossible  for  either 
party  to  perform  the  contract,  such  Inter- 
vention being  in  the  eye  of  the  law  within 
tbe  contemplation  of  the  parties  to  the  con- 
tract when  they  made  It,  and,  therefore, 
rightly  deemed  to  be  an  unexpressed  condi- 
tion of  their  agreement.  The  legal  founda- 
tion for  this  position,  with  respect  to  this 
particular  kind  of  a  claim,  being  one  based 
on  a  contract  for  personal  services,  is  that 
contracts  for  personal  service  for  a  stated 
period  Is  terminated  by  the  death  or  sickness 
of  the  employer  or  the  employed.  On  behalf 
of  the  creditor,  Hartley,  it  Is  contended  that 
the  receiver  could  not  cancel  an  executory 
contract  for  personal  services  made  with  tbe 
corporation  prior  to  the  appointment^  with- 
out rendering  tbe  receiver  liable  therefor  in 
damages  payable  like  other  debts  of  the  com- 
pany from  the  assets  of  the  company. 

Tbe  issue  is  well  defined  and  the  authori- 
ties dlCTer  radically. 

Control  of  the  fund  arising  from  the  con- 
version of  the  property  into  money  furnishes 
the  opportunity  and  imposes  the  duty  on  tbe 
court  to  recognize  every  substantial  ■  equity 
and  every  existing  right  in  making  distribu- 
tion of  the  fund.  Claims  should  be  allowed 
upon  principles  of  equity  and  good  conscience 
which  underlie  receiverships.  But  In  so  do- 
ing, rights  should  be  determined  on  legal 
principles  where  such  exist. 

Though  the  contract  of  Hartley  was  made 
with  the  corporation  prior  to  the  appoint- 
ment of  tbe  receiver,  the  cause  of  action,  if 
any,  arose  after  the  appointment  of  the  re- 
ceiver. The  breacb  of  the  contract  was  tbe 
discharging  of  Hartley  by  the  receiver.  If 
he  had  been  discharged  by  the  company  be- 
fore the  appointment  of  the  receiver,  he 
could  have  maintained  a  claim  against  the 
assets  of  the  company  which  came  to  the  re- 
ceiver though  his  claim  be  then  unliquidated. 

[2]  The  appointment  of  the  receiver  did 
not  dissolve  the  corporation,  or  cut  short  its 
legal  existence.  Chemical  Bank  t.  Hartford, 
etc.,  Co.,  161  U.  S.  1,  16  Sup.  Ct.  439,  40  L. 
fid.  595.  Being  a  statutory  receiver,  tbe  ef- 
fect of  it  was  to  suspend  the  right  and  pow- 
er of  its  oiflcers  to  continue  business.    The 
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effect  of  the  Delaware  statute  ef  1891,  en- 
larging the  JurlBdlctibn  of  the  Court  of  Chan- 
eery  over  the  appointment  of  receivers  for 
corporations  to  Include  cases  where  Insolven- 
cy Is  the  sole  ground  for  the  appointment.  Is 
to  transfer  to  the  receiver  so  appointed  the 
functions  of  the  corporation  and  the  corpora- 
tion Is  therefore  necessarily  deprived  of  all 
management  of  Its  property  and  affairs,  ex- 
cept, perhaps,  the  doing  of  acts  necessary  to 
the  perpetuation  of  its  corporate  exlstAice, 
such  as  elections  of  officers,  for  by  the  Dela- 
ware act,  unless  limited  by  the  order  of  the 
Chancellor,  the  receiver  so  appointed,  In  ad- 
dition to  conserving  and  collecting  the  assets 
of  the  company,  and  prosecuting  and  defend- 
ing suits.  Is  ^ven  In  general  language  {raw- 
er "to  do  all  other  acts  which  might  be  done 
by  such  corporation  and  may  be  necessary 
and  proper."  Chapter  181,  vol.  19,  Laws  of 
Delaware.  This  is  also  the  legal  consequence 
of  the  appointment  But  even  without  this 
statutory  or  legal  consequence,  that  was  in 
this,  and  in  almost  all  cases  will  be,  the  nat- 
ural result  of  the  taking  possession  of  all  the 
property  and  assets  of  a  corporation  for  the 
purpose  of  converting  them  Into  money  for 
the  payment  of  its  debts  and  other  legal  de- 
mands. 

.  If  it  be  a  legal  consequence  of  the  appoint- 
ment of  a  receiver  of  an  insolvent  corpora- 
tion, that  the  officers  of  the  company  are 
thereafter  without  power  or  right  to  deal 
with,  use  or  dispose  of  the  property  of  the 
company,  the  effect  on  the  rights  of  both 
parties  to  the  original  contract  is  the  same 
as  though  the  officers  had  by  a  judicial  or- 
d'er  been  expressly  prevented  from  dealing 
with,  using  or  disposing  of  the  assets  of  the 
company.  Lenoir  v.  Llnville  Improvement 
Co.,  126  N.  Car.  922,  36  S.  B.  185,  Bl  L.  B.  A. 
146,  151. 

[3]  The  right  of  the  receiver  to  terminate 
all  unfulfilled  contracts  made  by  the  com- 
pany before  his  appointment  is  clear.  He 
may  choose  to  continue  one  and  terminate 
another.  A  receiver  is  not  bound  by  the  ex- 
ecutory contracts  of  the  corporation  over 
whose  property  he  is  appointed,  and  subject 
to  the  control  of  the  court  he  may  abandon 
and  repudiate  them,  tf  In  his  opinion  It 
would  not  be  profitable  or  desirable  to  adopt 
and  perform  them,  and  he  is  entitled  to  a 
reasonable  time  within  which  to  make  his 
election.  Wells  v.  Manilla  Paper  Co.,  76 
Conn.  27,  88,  65  Atl.  699,  and  cases  cited. 
See  also  S4  Gyc.  259. 

Whether  the  receiver's  termination  of  un- 
fulfilled contracts  gives  a  right  to  damages 
for  the  breach  against  the  assets  of  the  cor- 
poration which  has  come  into  the  hands  of 
tlie  receiver,  may  depend  on  the  character  of 
the  subject  of  the  contract  If  the  contract 
is  one  of  personal  service^  it  is  settled  that 
as  between  individuals,  the  death  of  the  em- 
ployer discharges  or  terminates  a  contract 
for  personal  service.    Clark  on  Contracts,  683, 


and  citations;  Terrlngton  r.  Green,  7  B.  L 
689,  84  Am.  Dec.  578;  Chltty  on  Contracts, 
1076.  So  it  is  held  that  the  death  of  each 
party  to  a  contract  for  a  term  of  Bervice 
is  an  implied  condition  of  It  which  effected 
a  legal  termination  of  It  and,  therefore,  the 
death  of  either  party  did  not  give  a  right 
against  the  other  for  damages  for  such  term- 
ination. 

The  appointment  of  a  receiver  for  an  la- 
solvent  corporation  is  In  effect  the  laying  of 
an  equitable  execution  on  all  its  assets  for 
the  benefit  of  all  such  creditors  as  may  be 
found  to  have  valid  claims  against  It 

For  the  purpose  of  this  case,  the  appoint- 
ment of  a  receiver  of  a  corporation  has  the 
same  result  as  the  death  of  a  natural  per- 
son as  employer.  This  Is  the  view  taken  by 
the  American  courts,  with  few  exceptions. 
People  V.  Globe  Mutual,  etc,  Ca,  91  N.  Y. 
174;  Lenoir  v.  Llnville,  etc..  Go.  (190O)  126 
N.  0.  922,  36  S.  E.  185,  61  L.  B.  A.  146 ;  Bd- 
dy  V.  Co-operative  Dress  Ass'n,  8  N.  T.  Civ. 
Proc  Bep.  442;  Loucheim  v.  Clawaon,  etc, 
Co.,  12  Pa.  Super.  Ct  56;  Lew  ▼.  Waldron, 
230  Pa.  458,  79  AQ.  647  (1911). 

It  is  said,  however,  that  tnasmnch  as  the 
assets  of  a  corporation  constitute  a  trust 
fund  for  the  benefit  of  the  persons  who  deal 
with  it  and  there  may  be  a  possibility  that 
the  assets  of  what  appears  to  be  an  insolvent 
company  may  yet  be  more  than  sufficient  to 
pay  Its  debts,  and  so  make  a  return  to  the 
stockholders,  and,  therefore,  the  claim  should 
be  allowed.  This  Is  held  In  New  Jersey. 
Spader  v.  Mural  Decoration,  etc,  Co.,  47  N. 
J.  Eq.  18,  20  Atl.  378;  Bosenbaum  t.  U.  S., 
etc,  Co.,  61  N.  J.  Law,  543,  40  Atl.  691.  But 
this  possibility  does  not  affect  the  question. 
From  a  legal  point  of  view  the  contract  Is 
terminated  by  a  vis  major,  the  state  by  its 
representative,  as  by  the  death  of  a  natural 
person,  and  the  assets  of  the  company  are 
not  applicable  to  payment  of  damages  for 
the  breach  of  the  contract  of  service  result- 
ing from  such  termination,  any  more  than 
the  assets  of  a  decedent  natural  person  Is  li- 
able In  the  hands  of  the  executor  or  admin- 
istrator under  like  circumstances. 

The  receiver  is  the  arm  of  the  court,  the 
powers  of  the  officers  of  the  company  to  deal 
with  its  affairs  are  suspended,  and  the  re- 
ceiver may  rightly  suspend  the  executory 
contracts  made  by  the  company.  When  a  re- 
ceiver so  elects,  the  situation  is  the  same  as 
when  by  death  the  individual  employ^  is 
stripped  of  his  power  to  further  contlnoe 
the  contract  This  possibility  of  a  termina- 
tion of  contracts  made  with  corporations  was 
contemplated  by  the  parties  to  the  contract 
and  was  made  an  unexpressed  but  implied 
condition  of  it  It  Is  the  suspension,  tempo- 
rary or  permanent  of  corporate  activities 
by  the  act  of  the  court  in  taking  possession 
of  the  property  and  affairs  of  the  company, 
which  operatea  to  at  least  suspend  the  right 
to  continue  the  service  or  recover  compensa- 
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tlon  A>r  a  termination  •(  tbe  service  from 
the  assets  which  the  court  has  taken  Into  its 
charge  through  Its  receiver. 

Here  the  contract  of  Hartley  was  one  for 
personal  service  as  general  manager,  and  his 
claim  was  based  on  bis  discharge  without 
having  received  three  months  notice.  As  he 
was  not  entitled  to  serve  unless  so  permitted 
by  the  receiver,  be  cannot  recover  for  com- 
];)ensatlon  for  services  not  rendered. 

It  should  be  dear,  however,  that  no  opin- 
ion Is  here  expressed  concerning  the  right  of 
creditors  with  claims  other  than  for  personal 
services.  Nor  Is  any  opinion  expressed  as  to 
the  enforcing  of  the  rights  of  creditors  of  a 
company  against  its  assets  In  the  hands  of 
the  receiver  not  needed  for  the  payment  of 
such  debts  and  obligations  as  existed  at  the 
date  of  the  appointment.  Neither  of  these 
questions  are  before  the  court  in  this  case, 
for  there  Is  admittedly  an  Insufficiency  of  as- 
sets to  pay  all  the  other  claims. 

The  exceptions  to  the  payment  of  the  dalm 
in  whole,  or  In  part,  from  the  assets  in  the 
hands  of  the  receiver  will  be  allowed. 

Let  an  order  be  entered  accordingly. 


BDOnCOUB  T.  JBNNBT. 

(Supreme  Judicial  Court  of  Bfalne.    Dec.  18, 
1911.) 

Aciitictri.TnBK  (I  11*)— LntNs— Right  to. 

The  right  to  a  lien  for  cutting  or  harvest- 
ing hay,  under  Rev.  St.  c.  93.  {  54,  must  rest 
upon  a  contract,  express  or  implied,  with  the 
owner  of  the  hay;  and  hence  one  who  is  for- 
bidden by  the  owner  to  cut  hay  cannot  rely 
upon  a  contract  made  with  another  who  was 
known  to  have  no  legal  or  equitable  title. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent  Dig.  i§  15-30;   Dec.  Dig.  f  II.*] 

Report  from  Supreme  Judicial  Court,  And- 
roscoggin County,  at  Law. 

Assumpsit  on  account  annexed,  by  Cyrus 
F.  Edgecomb  against  Oeorge  H.  Jenney,  to 
recover  the  sum  of  |51.76  for  the  services  of 
tbe  plaintiff  and  his  team  in  cutting  and  har- 
vesting certain  hay  on  which  the  plaintiff 
claimed  a  lien  under  the  provisions  of  Rev. 
St.  c.  93,  I  64.  Tbe  defendant  Jenney  was 
defaulted,  notice  was  ordered  to  the  owners 
of  the  hay,  and  Oscar  Storer  appeared  and 
<dain>jd  tbe  bay.  An  agreed  statement  of 
facts  was  filed,  and  the  case  was  reported  to 
tbe  law  court  for  determination.  Judgment 
for  plaintiff,  without  lien. 

Argued  before  WHITEHOUSB;  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
BIRD,  JJ. 

B.  Emery  Pratt,  for  plalntUt.  Isaac  B. 
Olary,  for  claimant 

SPEAR,  J.  This  Is  a  case  In  which  tbe 
plaintiff  seeks  to  enforce  a  Uen  against 
George  H.  Jenney  and  certain  hay  cut  upon 
a  farm,  the  legal  title  of  which  was  In  the 


name  of  Frank  W.  Duttm,  trustee;  tbe  ben- 
eficiary Interest  being  In  Mrs.  Lamertine 
Taylor  Jenney.  As  the  case  Is  presented.  It 
seems  to  be  Immaterial  whether  the  title  was 
in  Dutten  or  Mrs.  Jenney,  so  far  as  tbe 
rights  of  the  plaintiff  are  concerned,  as  the 
correspondence  shows  that  thef  plaintiff  knew 
that  the  title  of  tbe  farm  was  not  In  George 
H.  Jenney.  On  the  IStb  of  July  tbe  plain- 
tiff wrote  F.  W.  Dutten  as  follows:  "George 
Jenney  has  hired  me  to  cut  the  hay  on  tbe 
Jenney  farm',  but  I  have  been  told  that  the 
farm  belongs  to  yon.  Now  I  want  to  know 
If  George  Jenney  has  a  right  to  hire  the  bay 
cut.  Please  let  me  know  by  return  mall,  as 
the  hay  needs  cutting."  To  this  letter  on  the 
same  day  Dutten  replied:  "I  am  in  receipt 
of  your  letter  of  the  13tb,  and  In  reply  would 
say  that  the  farm  In  Livermore  Falls  stands 
In  my  name,  but  is  leased  under  agreement 
to  Mrs.  Jenney.  Consequently  I  do  not  know 
who  has  authority  regarding  tbe  manage- 
ment" On  July  19th  Oscar  Storer,  an  at- 
torney In  Boston,  representing  Mrs.  Jenney's 
Interests,  to  whom  bad  been  forwarded  the 
above  letter  of  the  plalntifl  for  answer, 
wrote  as  follows:  "In  reply  to  this  letter  I 
will  state  that  the  title  stands  in  Mr.  Dut- 
ten's  name,  but  tbe  property  is  Mrs.  Jenney's, 
and  Mr.  Jenney  has  no  right  to  hire  the  hay 
cut,  or  do  anything  else  on  the  place.  If 
you  cut  tbe  bay  under  bis  hiring,  you  will 
be  a  trespasser,  and  liable  to  her  for  dam- 
ages. Mr.  Jenney  has  no  authority  to  act 
for  Mrs.  Jenney  In  any  way,  shape,  or  man- 
ner." The  plaintiff  had  been  working  two 
days  when  he  received  this  letter.  He,  how- 
ever. Ignored  the  letter  and  proceeded  to  cut 
the  rest  of  the  hay.  The  record  shows  that 
as  early  as  July  2,  1909,  Mrs.  Jenney  had 
revoked  all  authority  which  George  H.  Jen- 
ney prior  to  that  time  might  have  had  In  tbe 
management  of  tbe  farm.  It  Is  obvious, 
therefore,  that  on  July  13th  when  tbe  plain- 
tiff wrote  to  Dutten  with  reference  to  the 
right  of  George  H.  Jenney  to  "hire  blm  to 
cut  the  hay,"  George  H.  Jenney  had  no  au- 
thority whatever  to  make  such  contract 
Consequently  tbe  plaintiff  was  In  no  way 
misled  as  to  the  authority  of  George  H.  Jen- 
ney from  the  fact  that  the  latter  was  ap- 
parently occupying  tbe  farm. 

But  notwithstanding  this  knowledge  on 
tbe  part  of  tbe  plaintiff,  and  the  letter  for- 
bidding blm  to  cut  the  hay  and  warning  him 
against  trespass,  be  invokes  R.  S.  c.  93,  |  54, 
as  a  peremptory  statute  giving  him  a  lien 
upon  tbe  hay  for  bis  services.  Section  54  Is 
as  follows:  "Whoever  labors  In  cutting  or 
harvesting  bay  has  a  lien  on  all  tbe  bay  cut 
or  harvested  by  blm  and  bis  colaborers  for 
the  amount  due  for  bis  personal  services  and 
tbe  services  x>erformed  by  bis  team." 

This  contention  cannot  prevail.  The  the- 
ory of  the  Uen  law  is  based  upon  tbe  as- 
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Rumptlon  of  a  contract,  expressed  or  implied, 
with  the  owner  of  the  property  against 
which  the  lien  la  sought  to  be  enforced,  as 
stated  by  Chief  Justice  Shaw  in  HoUings- 
worth  y.  Dow,  19  Pick.  (Mass.)  228.  "Again, 
a  Hen  te  a  proprietary  interest,  a  qualified 
ownership,  and,  in  general,  can  only  be  creat- 
ed by  the  owner,  or  by  some  person  by  him 
authorized."  See,  also.  Small  y.  Robinson, 
09  Me.  425,  31  Am.  Rep.  299,  which  Is  anal- 
ogous in  principle.  Innholders  and  a  few 
others  are  excepted  from  the  general  rule. 
The  aboye  statute,  although  peremi>tory  in 
Its  language,  must  be  construed  with  refer- 
ence to  common-law  rules.  Williams  y.  Van- 
derbilt,  145  111.  238,  34  N.  E.  476,  21  L.  R.  A. 
489,  30  Am.  St  Rep.  486.  It  is  apparent  that 
section  54,  if  construed  precisely  as  it  reads, 
would  authorize  the  taking  of  property  with- 
out due  process  of  law.  If  A.,  without  a 
contract,  express  or  implied,  could,  in  in- 
vltum,  enter  the  field  of  B.,  harvest  his  hay, 
and  appropriate  to  his  own  use  so  much  of 
it  as  was  necessary  to  pay  for  his  services, 
It  would  constitute  a  direct  violation  of  B.'s 
constitutional  right  that  no  pereon  shall  be 
deprived  of  his  life,  liberty,  property,  or 
privileges,  but  by  judgment  of  his  peers  or 
by  the  law  of  the  laud.  But  this  seems  to 
be  precisely  what  the  plaintUf  has  under- 
taken to  do.  We  find  ourselves  unable  to 
assist  him. 

Lien  claim  denied.  Personal  Judgment 
for  plaintlft  against  George  H.  Jeuney  for 
$51.75  and  interest  from  the  date  of  the  writ 


McGOWN  y.  INHABITANTS  OF  TOWN  OF 
•    WASHINGTON. 

(Supreme  Judicial  Court  of  Maine.     Dec.  13, 
1911.) 

1.  HiOHWATS   (I  213*)— Defective  CuLyiBT 
— Notice  to  Authobities — Evidence. 

In  an  action  against  a  town  for  injuries 
caused  by  a  defective  culvert,  whether  the  au- 
thorities had  actual  notice  of  the  defect  held, 
under  the  evidence,  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §1  535-537;    Dec.  Dig.  f  213.»] 

2.  HiOHWAYs  (I  193*)— Defects— Notice  to 
Authobities. 

If  a  road  commissioner,  being  nolifipd  of 
a  defective  culvert,  delegated  to  anotiier  per- 
formance of  his  duty  to  repair,  under  Rev.  St. 
c.  23,  §  76,  as  amended  by  Laws  1903,  c.  108, 
and  such  person  failed  to  make  the  culvert 
safe,  his  Knowledge  of  the  defect  remaining 
was  the  knowledpe  of  the  commissioner,  the 
same  as  if  the  latter  had  performed  the  work 
himself;  and  no  further  notice  was  necessary 
to  charge  the  town  with  liability  for  a  result- 
ing injury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  il  487-490;    Dec.  Dig.  |  193.»] 

3.  Highways   (|  193*)— Defects— Notice  to 

ACllIOBITIXS. 

Notice  to  a  road  commissioner  of  a  defect 
in  a  culvert  continues  until  the  defect  is  re- 
paired. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |$  487-490;    Dec.  Dig.  |  193.*] 


Exceptions  from  Supreme  Judicial  Court, 
Knox  County. 

Action  by  Fannie  B.  McGown  against  the 
Inhabitants  of  the  Town  of  Washington. 
From  a  nonsuit  plaintUf  brings  exceptions. 
Exceptions  sustained. 

Action  on  the  case  to  recover  damages  for 
personal  injuries,  alleged  to  have  t>een  re- 
ceived by  the  plaintiff  while  traveling  with  a 
horse  and  wagon  along  a  highway  in  the 
defendant  town,  and  caused  by  au  alleged  de- 
fect in  a  culvert  or  causeway  in  said  high- 
way.   Plea  the  general  issue. 

Argued  before  WHITEHODSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  and  HALET. 
JJ. 

Williamson,  Burleigh  &  McLean,  for  plain* 
tut.    Lindley  M.  Staples,  for  defendant. 

SPEAR,  J.  This  was  an  action  against  the 
defendant  town  to  recover  for  injuries  al- 
leged to  have  been  received  by  the  plaintiff 
by  reason  of  a  defect  in  a  culvert  or  causeway 
located  in  the^  defendant  town,  which  it  Is 
admitted  it  was  the  duty  of  the  town  to  keep 
In  repair,  so  that  it  should  be  safe  and  con- 
venient for  travelers.  At  the  conclusion  of 
the  platntlfTs  evidence,  the  presiding  Justice 
ordered  a  nonsuit,  and  the  case  is  here  upon 
exceptions  to  the  order.  The  only  question 
Involved  in  the  exceptions,  which  contain  a 
full  report  of  the  testimony,  is  whether  the 
defendant  had  24  hours  actual  notice  of  the 
alleged  defect  as  required  by  statute,  as  a 
prerequisite  to  the  maintenance  of  her  action. 

[1  ]  There  are  two  grounds  upon  which  th« 
plaintiff  contends  the  defendant  had  the  no- 
tice required:  First,  she  claims  that,  having 
had  notice  of  the  defective  condition  of  this 
causeway  some  months  before,  and  liavlng 
authorized  and  directed  one  Hubbard  to  re- 
pair it  the  road  commissioner,  William  W. 
Light,  in  person,  in  June,  about  two  months 
before  the  accident  and  after  Hubbard  Iiad 
repaired  it,  inspected  the  causeway  as  re- 
paired, had  an  opportunity  to  discover  the 
conditions  constituting  the  alleged  defect  and 
therefore  had  notice  of  the  actual  condition 
of  the  causeway  which  the  plaintiff  claims 
was  a  defect.  It  is  the  opinion  of  the  court 
that  the  evidence  in  the  case  might  warrant 
a  Jury  in  finding  all  these  facts  in  favor  of  the 
plaintiff.  Therefore,  inasmuch  as  it  is  not 
for  the  road  commissioner  to  determine 
whether  the  actual  condition  which  he  saw 
or  ought  to  have  seen  was  a  defect,  bat  a 
question  of  fact  for  the  Jury,  we  feel  dear 
that  the  case  upon  the  evidence  shonld  be 
submitted  to  the  jury  to  determine  whether 
the  road  commissioner.  In  June,  when  he  in- 
spected the  causeway,  was  charged  with  no- 
tice of  the  conditions  which  caused  the  plaln- 
tilTs  injury,  and  whether  these  conditions 
constituted  a  defect  If  upon  this  question 
the  jury's  finding  should  be  In  the  affirma- 
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tlve,  the  plaintiff  would  not  be  barred  for 

want  of  notice. 

[2]  Second,  the  plaintiff  contends  tbat,  the 
road  commissioner  having  personally  receiv- 
ed notice  of  a  defect  In  the  culvert  In  ques- 
tion, and  having  authorized  (Seorge  Hubbard 
"to  fix  that  causeway,"  George  Hubbard  was 
appointed  "to  act  as  a  substitute  for"  the 
commissioner  in  making  the  repairs,  under 
R.  S.  a  23,  §  76,  as  amended  in  1903,  chap- 
ter 108.  Section  76,  with  the  amendment  In 
brackets,  provides  that  a  notice  is  sufficient 
"If  the  commissioners  of  such  county,  or  the 
municipal  officers  or  road  commissioners  of 
BQCh  town  [or  any  person  authorized  by  any 
commissioner  of  such  county  or  any  munici- 
pal officer,  or  road  commissioner  of  such 
town,  to  act  as  a  substitute  for  either  of 
them],  had  twenty-four  hours  actual  notice 
of  the  defect  or  want  of  repair."  It  Is  the 
opinion  of  the  court  that,  independent  of  the 
amendment,  Hubbard  represented  the  com- 
missioner upon  the  question  of  notice,  as 
hereafter  discussed.  It  is  contended,  bow- 
ever,  that  this  question  must  be  declared 
res  adjudicata,  under  the  decisions  of  the 
court  In  Rich  v.  Rockland,  87  Me.  188,  32  Atl. 
872,  and  Emery  v.  Waterville,  90  Me.  487,  38 
Atl.  534.  After  these  decisions,  the  statute 
was  amended  (Laws  of  1903,  c.  108)  by  In- 
serting the  above  quotation.  Whether  the 
amendment  of  the  statute  authorizing  notice 
to  a  substitute  would  affect  the  conclusion 
of  the  opinions  in  the  cases  cited,  it  Is  un- 
necessary to  determine,  as  these  cases  have 
no  application  whatever  to  the  facts  in  the 
case  at  bar.  In  both  the  Rockland  and  Wa- 
terville Cases,  there  was  no  defect  which  the 
employes  or  agents  were  sent  to  repair.  In 
each  case  they  were  directed  to  do  a  safe 
thing  by  way  of  constructive  work,  and  did 
Just  the  contrary.  Each  was  ordered  to  con- 
struct a  safe  and  convenient  place,  but  in- 
stead created  a  defect,  of  which  the  commis- 
sioner liad  not  actual  notice.  In  tbe  Water- 
ville Case,  the  court  say:  "A  crosswalk  In 
Itself  is  not  a  defect  To  know  of  a  cross- 
walk is  not  to   know  of  a  defect" 

Not  so,  however,  In  the  case  at  bar.  The 
case  starts  with  an  alleged  defect  The  road 
commissioner  had  notice  of  it.  Under  the 
statute,  he  was  charged  in  the  premises  with 
an  obligation  to  the  public.  It  was  his  posi- 
tive and  imperative  duty,  after  24  hours  no- 
tice, to  know  that  the  defect  was  repaired. 
The  statute  must  be  regarded  as  mandatory 
upon  the  strict  performance  of  this  duty,  for 
upon  its  full  and  complete  execution  may  de- 
pend the  life  or  limb  of  a  lawful  traveler.  In 
tbe  case  of  the  defect  In  question,  the  road 
commissioner  did  not  direct  Hubbard  to  con- 
struct anything  new,  as  was  done  in  tbe  Wa- 
terville and  Rockland  Cases,  but  to  repair 
what  bad  become  unsafe  and  dangerous.  He 
did  not  send  Hubbard  to  build  a  new  piece  of 
work  which  he  might  assume  would  be  con- 


structed In  accordance  with  his  orders;  be 
sent  him,  without  specifications,  to  make  the 
repairs  necessary  to  overcome  the  danger. 
He  left  the  efficiency  of  tbe  work  to  be  done 
entirely  to  the  Judgment  of  Hubbard.  It  was 
the  performance  of  a  dut7  which  the  statute 
imposed  upon  the  commissioner.  When  be 
delegated  that  duty  to  tbe  discretion  and 
judgment  of  Hubbard,  he  made  him  bis  agent 
to  do  the  work.  If,  therefore,  the  commis- 
sioner was  notified  of  this  alleged  defect  and 
relied  upon  the  Judgment  of  Hubbard  to  re- 
pair It,  and  Hubbard  failed  to  make  it  safe 
and  convenient,  as  required  by  statute,  then 
the  act  and  knowledge  of  Hubbard  was.  Inde- 
pendent of  the  amended  statute,  the  act  and 
knowledge  of  the  commissioner  precisely  as 
If  the  latter  had  performed  the  work  him- 
self, and  no  further  notice  was  .necessary. 
Holmes  v.  Paris,  76.  Me.  559 ;  Buck  v.  Bidde- 
ford,  82  Me.  433,  19  AU.  912. 

[3]  There  is  another  phase  of  the  case 
which  requires  that  it  should  be  submitted  to 
the  jury.  Some  eight  or  nine  months  before 
the  date  of  the  accident  complained  of,  the 
commissioner  admits  he  received  notice  of  an 
alleged  defect  in  the  identical  causeway  upon 
which  the  plaintiff  was  Injured.  It  also  ap- 
pears that  Hubbard  was  directed  to  repair  it 
It  is  claimed  that  what  be  did,  whatever  it 
was,  failed  to  accomplish  the  purpose;  that 
the  identical  defect  of  which  the  commission- 
er was  notified  continued  unabated,  and  was 
the  one  upon  which  the  plaintiff  was  injured. 
If  the  Jury  should  find  affirmatively  upou 
these  questions,  then  the  notice  to  the  com- 
missioner would  continue  to  be  valid  until  it 
was  shown  tbat  the  defect  was  so  repaired 
that  the  causeway  was  safe  and  convenient. 

Exceptions  sustained. 


WOOD  V.  PRICE  et  al. 

(Oonrt  of  Chancery  of  New  Jersey.    July  29, 
1910.) 

1.  Lis  Pkndkns  (|  S*)— Action  fob  Alimont 
— Sequsstbation — Effect. 

The  actual  execution  of  a  writ  of  seques- 
tration, authorized  by  Divorce  Act  (P.  L. 
1907,  pp.  481,  482)  |§  25,  26.  in  an  action  for 
alimony  against  a  nonresident  by  tbe  entry  of 
the  sequestrator,  places  the  property  in  the 
custody  of  the  law  and  is  constructive  notice 
to  all  the  world. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  Si  3-8;   Dec.  Dig.  §  3.»] 

2.  Vendob  and   Purchaser   ({  229*)— Bona 
Fide  Purchaser— Notice. 

Where  actual  notice  of  the  execution  of 
a  writ  of  sequestration,  authorized  by  Divorce 
Act  (P.  L.  1907,  pp.  481,  482)  §§  25,  26,  in  an 
action  for  alimony  against  a  nonresident,  was 
given  to  the  tenant  in  possession,  a  subsequent 
purchaser  taking  without  making  inquiries  of 
the  tenant  was  chargeable  with  constructive 
notice  of  the  execution  of  tbe  writ. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  |{  477-494;  Dec.  Dig. 
S  229.*] 
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3.  Lis  Pendews  (t  22»)— Notice  of  Penden- 
OT  OF  Action— NscEssiTT— Statutes. 

P.  L.  1902,  p.  477,  i  1,  providing  that  the 
filing  of  notice  of  lis  pendens  constitutes  notice 
to  any  bona  fide  purchaser,  does  not  override 
the  effect  of  an  actual  sequestration  of  real 
estate,  authorized  by  Divorce  Act  (P.  L.  1907, 
pp.  481,  482)  H  25,  28,  in  an  action  for  ali- 
mony against  a  nonresident,  and  a  subsequent 
purchaser  may  not  rely  on  the  failure  to  file 
a  lis  pendens. 

[Bd.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  f{  31,  34r-37;  Dec.  Dig.  |  22.*] 

4.  DivoRCK  (I  28e*)— Actions  fob  Alikony— 
Sequebtbation— Lien  Acquibed. 

Chancery  Act  (P.  L.  1902,  pp.  524,  525) 
{$  44,  46,  providing  that  no  decree  shall,  as 
against  a  person  not  a  party,  become  a  lien  on 
lands  other  than  those  specifically  mentioned 
in  the  deiaree,  until  an  abstract  of  the  decree 
shall  haTS  been  filed,  and  providing  that,  after 
the  decree  Is  obtained,  it  shall  be  lawful  to 
issue  process  for  the  sequestration  of  real  and 
personal  estate  to  satisiy  it,  refers  solely  to 
money  decrees  rendered  in  personam,  and  does 
not  affect  Divorce  Act  <P.  L.  1902,  p.  608)  | 
20,  enacted  on  the  same  day,  and  re-enacted  by 
P.  L.  1907,  p.  482,  I  26,  authorizing  seques- 
tration in  an  action  for  alimony  against  a  non- 
resident, and  providing  for  a  decree  for  ali- 
mony enforceable  out  of  the  estate  that  has 
been  sequestered. 

[Ed.  NotCi— For  other  cases,  see  Divorce, 
Dec.  Dig.  f  266.*] 

5.  CONSTITtJTIONAL  LAW    (|  300*)— DlTE  PbO- 

oess  or  Law  —  Pboceedinob  in  Rem   ob 

Quasi  in  Rbv. 

The  purpose  of  Divorce  Act  (P.  L.  1907. 
p.  482)  I  26,  providing  for  the  sequestration  of 
the  property  of  a  nonresident  defendant  in  a 
suit  for  alimony,  is  to  impose  a  lien  on  the 
property  at  the  inception  of  the  snit,  which  lien 
commences  when  the  writ  of  sequestration  is 
executed,  and  persists  for  the  benefit  of  the 
wife  nntil  It  lias  been  discharged  by  order  of 
court  or  by  defendant's  performance  of  the 
decree,  and  the  proceeding  is  in  rem  or  quasi 
in  rem,  and  is  permissible  notwithstanding  the 
necessity  for  service  of  process  within  the  state 
in  an  action  in  personam  in  consequence  of 
Const.  U.  S.  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  i  940;  Dec.  Dig.  | 
SCO.*] 

6.  DiTOBOB  (I  331*)— Action  fob  Aldcont— 
Sbouebtbation— Abandonment. 

Where  a  wife,  who  filed  a  bill  for  alimony 
against  her  nonresident  hnsband  and  seques- 
tered his  real  estate  in  New  Jersey,  as  author- 
ised by  Divorce  Act  (P.  L.  1907,  pp.  481,  482) 
fi2S,  26,  subsequently  appeared  and  answered 
a  suit  for  divorce  brought  by  the  husband 
in  the  court  of  a  sister  state,  and  merely  ask- 
ed for  the  dismissal  of  the  suit  and  for  ali- 
mony incidental  to  the  making  of  a  defense  to 
the  suit,  and  the  suit  was  dismissed  on  the  mer- 
its, she  did  not  waive  or  abandon  the  rights 
acquired  by  her  alimony  suit  pending  in  New 
Jersey. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  841,  842;  Dec.  Dig.  {  331.*] 

7.  DrvoBCB  (I  266*)— Alxmont  — LncK  Ac- 
quired. 

Where  a  wife,  in  a  snit  for  alimony  against 
her  nonresident  hnsband,  acquired  a  ilea  on 
his  real  estate  by  the  execution  of  a  writ  of 
sequestration,  as  authorized  by  Divorce  Act 
(P.  L.  1907,  pp.  481,  482)  {|  26,  26,  and  the 
property  was  thereafter  sold  under  judicial  pro- 
cess to  satisfy  an  underlying  incnmbranoe,  her 
lien   was    transferred   to    the    surplus   money 


arising  on  the  sale,  and  the  snrplns  money 
must  be  treated  as  property  sequestered  in 
the  alimony  suit  and  held  to  abide  the  event 
thereof. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  I  266.*] 

Suit  by  Caroline  Wood,  gnardlan,  asainst 
Robert  A.  Price  and  others,  for  the  fore- 
closure of  a  mortgage.  Heard  npon  petition 
of  Jacob  C.  Price  for  the  snrplius  money. 
Denied. 

See,  also,  81  Atl.  664,  983. 

Vreeland,  King,  Wilson  ft  Lindabury,  Cor 
petitioner.  Charlton  A.  Beed,  for  defendant 
Alice  C.  Price. 

PITNET,  C.  Tlie  main  cause  was  a  mit 
for  the  foreclosure  of  a  first  mortgage  made 
by  Robert  A.  Price  and  Alice  CL  Prioe.  his 
wife,  upon  improved  lands  in  Morxistown. 
The  parties  defendant  are  Robert  A.  Price 
and  wife,  Anderson  M.  Guerln,  tenant  of 
the  mortgaged  premises,  and  Martha  E. 
Struble,  a  Judgment  creditor  of  Robert  A. 
Price.  A  final  decree  was  made  tlierein 
July  20,  1908,  providing  for  a  sale  of  tlie 
mortgaged  lands  in  order  to  pay  to  tbe  com- 
plainant the  amount  of  the  mortgage  debt 
with  interest  and  costs,  and  to  the  defendant 
Struble  tbe  amount  of  her  Judgment  and 
costs,  and  requiring  the  surplus  money  to 
be  brought  into  court  Pursuant  to  tliis  de- 
cree, a  writ  of  fieri  facias  was  issued  to  tbe 
sheriff  of  Morris  county  on  July  81,  1906. 
and  tbe  property  was  duly  sold  on  October 
12th  for  an  amount  sufficient  to  satlaty  the 
mortgage  and  Judgment  a^jid  yield  a  substan- 
tial surplus.  The  sale  was  confirmed  by  or- 
der bearing  date  October  26,  1908. 

The  successful  bidder  was  Dr.  Jacob  C. 
Price,  a  brother  of  tbe  mortgagor.  After 
the  confirmation  of  the  sale,  but  I>efore  the 
sheriff's  deed  bad  heen  accepted  by  tbe  bid- 
der, the  latter  filed  bis  petition  herein  set- 
ting up  that  Robert  A.  Prices  by  deed  of 
conveyance  bearing  date  August  12,  1908, 
and  recorded  In  tbe  Morris  county  clerk's 
office  on  August  20th,  had  sold  and  conveyed 
to  the  petitioner,  Jacob  G.  Price,  tbe  mort- 
gaged lands  in  question,  by  virtue  of  which 
sale  and  conveyance  the  i>etltloner  claimed 
to  be  entitled  to  receive  the  surplus  money, 
and  prayed  the  court  to  make  an  order  di- 
recting the  sheriff  to  accept  the  petitioner's 
receipt  as  payment  to  that  extent  of  the  pur- 
chase money.  An  order  of  reference  was 
made  to  a  special  master  to  asceitabi  tite 
truth  of  the  allegations  of  the  petition  and 
make  report  thereon. 

Mrs.  Price,  tbe  wife  ot  the  mortgaxor. 
who  did  not  Join  in  tlie  deed  to  Jacob  C. 
Price,  appeared  by  counsel  before  tbe  upecial 
master,  and  afterwards  before  me,  setting 
up  a  claim  upon  tbe  surplus  money  by  virtue 
of  her  inchoate  right  of  dower,  and  also  and 
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especially  hj  ylrtae  of  the  Bequestratton 
proceedings  presentiy  to  be  mentioned. 

In  order  to  facilitate  the  determination  of 
the  matter,  counsel  for  the  petitioner  and 
for  Alice  O.  Price  consented  that  the  testi- 
mony taken  before  the  special  master  should 
be  returned  to  me  wlthont  the  formality  of 
a  master's  report  npon  the  facts,  and  the 
matter  was  then  brought  on  to  hearing  be- 
fore me  upon  the  testimony  taken  before 
the  master  and  other  testimony  sabmltted 
to  me  In  open  court 

From  the  evidence-It  at  once  appeared  that 
Alice  C  Price,  by  virtue  of  her  Inchoate 
right  of  dower,  was  entitled  to  have  some 
portion  of  the  surplus  money  set  apart  -  to 
secure  her  dower  Interest  In  the  event  of 
her  surviving  her  husband.  And  It  further 
appeared  that  her  claim  to  priority  over  the 
title  of  Jacob  C.  Price  by  virtue  of  a  suit 
that  she  had  brought  in  this  court  against 
her  husband  for  alimony  under  P.  L.  1907, 
p.  482,  I  26,  and  In  which  (the  husband  being 
out  of  the  state)  a  writ  of  sequestration  had 
been  issued  and  executed  npon  the  mort- 
gaged lands  prior  to  the  foreclosure  sale, 
raised  at  least  so  serious  a  donbt  of  Jacob 
C.  Price's  right  to  the  proceeds  of  that  sale 
that  the  question  ought  not  to  be  summarily 
decided  before'  the  conditions  of  sale  were 
complied  with  by  the  purchaser  and  the 
money  paid  by  him  to  the  sherlfT. 

For  these  reasons,  Dr.  Price,  under  advice 
of  his  counsel,  waiving  so  much  of  his  peti- 
tion as  prayed  that  the  sheriff  might  be  re- 
quired to  accept  his  receipt,  paid  the  balance 
of  the  purchase  price  to  the  sheriff  in  money, 
and  the  sheriff  has  paid  into  court  the  sum 
of  $S,260.S4,  which  includes  what  is  due  to 
Mrs.  Struble  upon  her  judgment  and  an  over- 
plus of  approximately  $2,700,  which  latter  is 
the  subject-matter  of  the  controversy  as  be- 
tween the  petitioner  and  Mrs.  Price. 

In  the  determination  of  that  controversy 
the  following  are  the  important  facts  and 
dates: 

Mrs.  Price  filed  her  bill  for  alimony  against 
her  husband  on  July  27,  1908.  The  defend- 
ant being  then  and  at  all  times  since  out  of 
the  state  and  not  to  be  found  herein  to  be 
served  with  process,  the  subpcena  ad  respond- 
endum was  returned  non  est,  and,  upon 
proofs  submitted  to  the  court,  an  order  was 
made  on  July  80th  (under  P.  L.  1007,  p.  482, 
I  26)  that  a  writ  of  sequestration  should  is- 
sue against  the  said  Robert  A.  Price  directed 
to  the  sheriff  of  the  county  of  Morris,  direct- 
ing him  to  sequester  the  defendant's  estate, 
property,  and  effects  within  this  state  and 
the  rents  and  profits  thereof,  to  compel  his 
appearance  and  the  performance  of  any  de- 
cree or  order  which  might  be  made  In  that 
suit  The  writ  of  sequestration  was  issued 
accordingly,  tested  August  1,  1908,  and  de- 
livered to  the  sheriff,  who,  on  August  Sth, 
entered  upon  the  mortgaged  lands  In  ques- 
tion and  sequestered  the  same  and  the  rents 
and  profits  thereof,  and  at  the  same  time 


delivered  to  the  tenant,  Mr.  Onerln,  a  copy 
of  the  writ  Onerln  recognized  the  right  of 
the  sheriff  under  the  sequestration  by  pay- 
ing to  him  on  Augnst  24th  the  sum  of  $166.60 
as  rent  for  said  premises.  The  sheriff  're- 
turned, with  the  writ,  a  statement  of  what 
he  did  in  execution  of  it 

An  order  of  publication  was  duly  taken 
in  the  alimony  suit,  followed  by  a  decree  pro 
confesso,  and  an  order  for  proofs  under 
which  evidence  was  taken,  and  the  case  is- 
now  awaiting  decision.  Decision  has  been 
reserved  pending  the  determination  of  the 
present  controversy,  because,  if  it  were  found 
that  Jacob  C  Price  is  entitled  to  the  proceeds 
of  the  sale  of  the  land  sequestered,  there 
would  be  nothing  beyond  the  small  amount 
of  rent  just  mentioned  out  of  which  to  award 
alimony. 

By  deed  dated  August,  12,  1908,  acknowl- 
edged In  South  Dakota  on  August  17th  and 
recorded  in  the  Morris  county  clerk's  office 
on  August  20th,  Robert  A.  Price  undertook 
to  convey  the  lands  in  question  to  his  broth- 
er, Jacob  0.  Price,  for  "one  dollar  and  other 
good  and  valuable  considerations," 

As  already  mentioned,  the  lands  were 
brought  to  sale  under  the  foreclosure  on  Oc- 
tober 12th,  and  purchased  by  Jacob  O.  Price, 
the  present  petitioner. 

On  or  about  September  9,  1908,  Robert  A. 
Price,  who  was  In  South  Dakota,  and  claim- 
ing to  be  an  actual  and  bona  fide  resident 
there,  instituted  an  action  against  his  wife 
In  one  of  the  courts  of  that  state  for  a  di 
vorce.  On  October  0th  a  summons  in  that 
action  was  served  upon  Mrs.  Price  at  Mor- 
ristown.  In  this  state,  where  she  was  then, 
and  long  before  that  had  been,  residing.  The 
wife  filed  an  answer  In  the  South  Dakota 
action  denying  that  her  husband  was  then, 
or  had  beoi  for  more  than  six  months  pre- 
ceding the  commencement  of  his  action,  an 
actual  resident  in  good  faith  of  the  state  of 
South  Dakota  and  domiciled  therein  as  he 
had  alleged,  and  averring  that  his  actual 
residence  was  in  New  Jersey.  The  answer 
also  denied  the  allegations  of  his  petition 
upon  which  he  based  his  claim  for  divorce, 
prayed  that  he  be  required  to  furnish  her 
with  means  sufficient  for  her  support  and 
maintenance  and  with  proper  expense  money 
to  defend  the  action,  and  that  his  complaint 
be  dismissed.  On  November  4th  the  South 
Dakota  court  made  an  order  requiring  the 
plaintiff,  Robert  A.  Price,  to  pay  to  the 
wife's  attorneys  $200  attorney's  fees,  $50  for 
expenses  in  paying  witnesses,  notaries,  etc., 
and  also  $10  a  month  as  alimony  to  Mrs. 
Price;  the  first  payment  to  be  made  on  No- 
vember 10th,  and  subsequent  payments  on 
the  10th  of  each  month  following,  during 
the  pendency  of  the  action,  or  until  the  fur- 
ther order  of  the  court  Robert  A.  Price 
complied  with  this  order  to  the  extent  of 
paying  the  $200  attorney's  fees,  $60  of  ex- 
pense money,  and  alimony  for  two  months  at 
$10  per  month.    The  action  came  oa  to  be 
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tried  on  March  S,  1909,  wherenpon  the  court, 
finding  that  none  of  the  material  allegations 
of  the  complaint  were  sustained  by  the  eri- 
dence,  and  that  all  the  material  averments 
of  the  answer  were  sustained,  rendered  judg- 
ment denying  the  husband's  prayer  for  di- 
vorce, and  dismissed  his  complaint  on  the 
merits  and  awarded  costs  to  Mrs.  Price. 

The  prlflcipal  question  now  raised  before 
me  Is  whether  by  virtue  of  the  writ  of  se- 
questration a  lien  was  acquired  upon  the 
land  that  takes  precedence  over  the  title  ac- 
quired by  Jacob  C.  Price  under  the  deed 
made  to  him  by  Robert  A.  Price.  As  already 
mentioned,  the  writ  was  executed  on  Au- 
gust 5th,  while  the  deed  Is  dated  August  12th, 
and  certainly  was  not  delivered  prior  to  its 
date.  The  legislative  authority  for  such  a 
writ  of  sequestration  originated  in  the  di- 
vorce act  of  1902  (P.  L.  1902,  p.  508,  §  20),  and 
is  now  contained  in  section  26  of  the  act  of 
1907  (P.  L.  1907,  p.  482). 

In  the  divorce  act  of  1874,  the  nineteenth 
and  twentieth  sections  (Gen.  Stat.  p.  1270) 
provided  for  the  enforcement  of  orders  touch- 
ing the  alimony  and  maintenance  of  the 
wife  and  touching  the  care  and  maintenance 
of  the  children  by  the  husband,  by  the  se- 
questration of  the  defendant's  personal  es- 
tate and  the  rents  and  profits  of  his  real  es- 
tate. Similar  process  and  for  the  like  pur- 
poses was  provided  by  sections  19  and  20  of 
the  divorce  act  of  1902.  Thus  far  the  refer- 
ence was  to  suits  in  personam.  To  the 
t%ventieth  section  of  the  act  of  1902  this 
new  provision  was  appended,  viz. :  "In  cases 
where  a  husband  cannot  be  found  within  this 
.state  to  be  served  with  process,  his  estate, 
property  and  effects  within  this  state  and 
the  rents  and  profits  thereof  may  be  se- 
questered to  compel  his  appearance  and  per- 
formance of  any  decree  or  order  which  may 
be  made  in  the  suit;  but  the  process  of  se- 
questration shall  be  Issued  only  upon  special 
order  therefor,  to  be  made  upon  proof  of  the 
claim  alleged  in  the  bill,  and  that  the  de- 
fendant cannot  be  found  within  the  state 
for  the  service  of  process;  upon  process  of 
sequestration  a  bond  as  provided  in  cases  of 
ne  exeat  may  be  given  In  discharge  of  the 
writ,  and  the  sum  In  which  the  party  shall 
give  bond,  with  sufficient  surety  or  sureties, 
shall  be  indorsed  upon  the  writ  in  words  at 
length;  where  the  proceedings  are  by  pro- 
cess of  sequestration  and  defendant  does  not 
appear,  the  decree  shall  be  enforceable  only 
out  of  and  against  the  estate  sequestered." 

Similar  provisions  are  In  sections  25  and 
26  of  the  act  of  1907. 

Plainly  it  is  the  legislative  purpose  to 
place  in  the  custody  of  the  law  the  corpus 
of  the  real  estate  as  well  as  the  rents  and 
profits  theredf,  where  the  defendant  cannot 
be  found  within  this  state  to  be  served  with 
process,  and  to  retain  the  property  thus  se- 
questered either  to  compel  his  appearance 
and  the  giving  of  a  bond  as  provided  in 
cases  of  ne  exeat,  or,  if  he  does  not  appear, 


then  to  provide  for  the  enforcement  of  the 
decree  out  of  the  corpus  of  the  estate  and 
the  rents  and  profits  thereof. 

The  proceeding  is  analogous  to  the  fa- 
miliar proceeding  by  foreign  attachment  in 
the  common-law  courts.  That  it  is  within 
the  power  of  the  Legislature  to  thus  pro- 
vide that  the  property  of  an  absconding  or 
nonresident  husband  situate  within  this  Ju- 
risdiction shall  be  devoted  to  the  support  of 
his  wife  and  children  admits,  I  think,  of  no 
question.  This  point  will  be  dealt  with  be- 
low. 

[1,  2]  It  is,  however,  argued  that  the  se- 
questration was  of  no  effect  as  against  Jacob 
C.  Price,  because,  as  alleged,  he  was  a  bona 
fide  purchaser  for  value  of  the  equity  of  re- 
demption without  notice  of  the  Be<iuestra- 
tlon. 

I  overrule  this  contention:  First,  because 
the  actual  execution  of  the  writ  of  seques- 
tration by  the  entry  of  the  sequestrator 
amounted  to  a  placing  of  the  property  In  the 
custody  of  the  law,  which  on  familiar  prin- 
ciples must  be  held  to  be  constructive  no- 
tice to  all  the  world;  and,  secondly,  because 
it  was  clearly  proved,  and  without  disputek 
that  actual  notice  was  given  to  the  tenant 
in  imssession,  Mr.  Anderson  M.  Guerln;  and 
a  subsequent  purchaser  taking  without  mak- 
ing inquiries  of  Querln  must  be  held  charged 
with  constructive  notice  of  what  he  would 
have  ascertained  if  inquiry  had  been  made, 
viz.,  that  the  writ  of  sequestration  had  been 
executed.  Dr.  Price  was  not  safe  in  relying 
upon  his  previous  knowledge  that  Guerln 
was  in  possession  as  tenant  of  Robert  A. 
Price.  He  was  bound  to  continue  his  in- 
quiries down  to  the  time  that  he  took  his  ti- 
tle, or  submit  to  be  charged  with  notice  of 
what  he  would  have  learned  if  such  inquiries 
bad  been  made. 

[3]  It  is  next  argued  that  no  notice  of  Us 
pendens  had  been  filed  in  the  alimony  salt 
at  the  time  the  deed  from  Robert  to  Jacob 
Price  was  made  and  recorded.  The  act  re- 
specting notice  of  lis  pendens  (P.  L.  1902,  p. 
477,  §  1)  provides  that  neither  the  issuing  of 
a  summons  or  subpoena,  or  other  process  or 
writ,  nor  the  filing  of  a  declaration  or  bill 
in  any  suit  relating  to  or  affecting  the  pos- 
session of  or  title  to  lands,  nor  any  proceed- 
ings had  thereon  prior  to  final  Judgment  or 
decree,  shall  be  taken  as  constructive  notice 
to  any  bona  fide  purchaser  or  mortgagee  un- 
til a  written  notice  of  lis  pendens  has  been 
filed  in  the  office  of  the  clerk  or  register  of 
the  county  where  the  land  lies.  It  is.  I 
think,  quite  doubtful  whether  the  pendin; 
suit  for  alimony  is  a  suit  relating  to  or  af- 
fecting the  iM)ssessi<m  or  title  of  lands,  with- 
in the  meanlug  of  this  statutory  provision 
respecting  lis  pendens.  But.  whether  so  or 
not,  Mrs.  Price  relies,  not  upon  the  issuln: 
of  the  process,  but  upon  its  execution  by  the 
open  and  notorious  entry  of  the  sequestrator 
upon  the  property.  And,  in  my  opinion,  the 
section  Just  referred  to  has  no  such  force  as- 
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to  override  the  effect  ot  the  actual  eeques- 
tration  of  real  estate  In  an  alimony  suit 
against  a  nonresident 

[4]  Reference  la  next  made  to  sections  44 
and  46  of  the  chancery  act  (P.  L.  1902,  pp. 
624,  S25),  the  former  of  which  provides  that 
no  decree  of  the  Court  of  Chancery  shall,  as 
against  any  person  not  a  party,  become  a 
Hen  upon  lands  other  than  those  Bi>eciflcally 
mentioned  In  the  decree,  until  an  abstract 
of  the  decree  shall  have  been  filed  In  the 
office  of  the  clerk  of  the  Supreme  Court; 
and  the  latter  of  which  sections  provides 
that,  after  decree  obtained.  It  shall  be  law- 
ful for  the  court  to  Issue  process  for  the 
se<iuestratlon  of  the  real  and  personal  estate 
of  the  defendant  to  satisfy  the  demand  of 
the  complainant  in  the  decree  specified. 
These  provisions  are  found  in  a  revision 
that  concerns  the  goieral  practice  of  the 
Court  of  Chancery.  The  context  shows  that 
they  have  reference  to  money  decrees  ren- 
dered In  personam.  They  do  not,  I  think, 
limit  at  all  the  effect  of  that  portion  of  sec- 
tion 20  of  the  divorce  act  of  1902  (enacted 
on  the  same,  day  and  re-enacted  in  1907) 
which  provides  for  a  decree  for  alimony 
against  a  nonresident,  enforceable  only  out 
of  the  estate  that  has  been  sequestered,  for 
the  very  purpose  of  compelling  defendant's 
appearance  and  the  performance  of  any  de- 
cree or  order  which  may  be  made  in  the 
suit 

[S]  It  seems  to  me  the  plain  object  and  ef- 
fect of  section  26  of  the  divorce  act  is  to  im- 
pose a  lien  upon  the  defendant's  real  estate 
at  the  inception  of  the  alimony  suit,  where 
defendant  cannot  be  found  here  to  be  served 
with  process,  that  this  lien  commences  when 
the  writ  of  sequestration  is  executed,  and 
persists  for  the  benefit  of  the  wife  until  it 
has  been  discharged  either  by  the  order  of 
the  court  or  by  the  defendant's  performance 
of  the  decree  of  the  court  It  Is,  of  course, 
quite  true  that  in  ordinary  cases  a  decree  for 
alimony  or  maintenance  is  a  judgment  in 
personam,  not  to  be  obtained  without  service 
.of  process  upon  the  defendant  within  the 
state.  McGulnness  y.  McGulnness,  72  N.  J. 
Eq.  881,  68  Atl.  768.  The  necessity  for  such 
service  arises  from  the  operation  of  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion, as  construed  in  Pennoyer  v.  Neff,  95  U. 
S.  714,  24  L.  Ed.  S65 ;  but  there  is  here  no 
limitation  upon  the  authority  of  the  state  to 
subject  property  within  Its  Jurisdiction  to 
the  payment  of  the  debts  or  iierforniance  of 
the  obligations  of  nonresident  owners.  As 
was  observed  by  Mr.  Justice  Field  In  deliv- 
ering the  opinion  of  the  court  in  the  case 
Just  cited  (95  U.  S.  at  page  723  [24  U  Ed. 
5651) :  "The  state,  through  its  tribunals,  may 
subject  property  situated  within  its  limits 
owned  by  nonresidents  to  the  payment  of  the 
demand  of  Its  own  citizens  against  them,  and 
the  exercise  of  this  Jurisdiction  in  no  respect 
Infringes  upon  the  sovereignty  of  the  state 
where  the  owners  are  domiciled.    Bvery  state 


owes  protection  to  Its  own  dtlaens,  and  when 
nonresidents  deal  with  them  it  is  a  legiti- 
mate and  Just  exercise  of  authority  to  bold 
and  appropriate  any  property  owned  by  such 
nonresident  to  satisfy  the  claims  of  Its  citi- 
zens. It  Is  In  virtue  of  the  state's  Jurisdic- 
tion over  the  property  of  the  nonresident 
situated  within  its  limits  that  Its  tribunals 
can  inquire  into  that  nonresident's  obligation 
to  Its  own  dtzens,  and  the  Inquiry  can  then 
be  carried  only  to  the  extent  necessary  to 
control  the^  disposition  of  the  property.  If 
the  nonresident  have  no  property  in  the 
state,  there  is  nothing  upon  which  the  tri- 
bunals can  adjudicate." 

Section  26  of  the  divorce  act  (P.  L.  1907, 
p.  482),  in  providing  for  the  sequestration  of 
the  property  of  a  nonresident  defendant  in 
a  suit  for  alimony  m  order  to  "tempel  his 
appearance  and  performance  of  any  decree 
or  order  which  may  be  made  In  the  suit,"  at 
the  same  time  declares  that  where  the  de- 
fendant does  not  appear,  the  decree  shall  be 
enforceable  only  out  of  and  against  the  es- 
tate sequestered.  This  renders  it  a  proceed- 
ing In  rem,  or  quasi  in  rem,  such  as  is  per- 
missible under  the  decision  in  Pennoyer  v. 
Neff.  The  decree  th^t  was  under  considera- 
tion In  McGulnness  v.  McGulnness,  72  N.  J. 
Eq.  381,  68  Atl.  768,  was  made  prior  to  the 
act  of  1902,  which  established  this  mode  of 
procedure.  That  decree,  so  far  as  It  award- 
ed alimony,  was  a  decree  purely  in  personam. 
The  decision  in  the  McGulnness  Case  and 
the  reasoning  of  the  opinion  do  not  bear  at' 
all  against  the  validity  of  a  proceedtaig  and 
decree  in  rem,  such  as  I  am  dealing  with. 

The  decision  of  Chancellor  Zabriskie  in 
Vreeland  v.  Jacobus,  19  N.  J.  Eq.  231  (follow- 
ed by  the  Court  of  Errors  in  Hervey  v.  Her- 
vey,  66  N.  J.  Eq.  424,  428,  39  Atl.  762),  to  the 
effect  that  the  conveyance  of  real  estate  be- 
fore sequestration  Issued,  although  after  the 
decree  on  which  it  is  founded,  is  valid  in  the 
absence  of  mala  fides,  has  no  bearing  upon 
the  present  question.  Those  cases  had  ref- 
erence to  decrees  in  personam,  and  the  query 
was  whether  a  sequestration  out  of  chancery 
differed  from  an  execution,  so  that  any  alien- 
ation made  after  the  decree  on  which  It  was 
founded  would  be  void.  This  query  was  an- 
swered In  the  negative.  The  present  case  is 
the  very  different  case  of  a  writ  of  seques- 
tration both  issued  and  executed  prior  to  the 
alienation;  the  writ  being  issued  prior  to 
final  decree,  and  Issued  by  virtue  of  a  valid 
enactment  for  the  very  purpose  of  rendering 
the  final  decree  efficacious. 

[I]  Finally,  it  is  argued  that  the  appear- 
ance and  answer  made  by  Mrs.  Price  In  the 
South  Dakota  suit  brought  by  her  husband 
against  her  for  a  divorce  was  a  waiver  of 
her  rights  in  New  Jersey  and  an  abandon- 
ment of  her  suit  brought  here  for  alimony. 
This  argument  Is  rested  upon  the  ground 
that  Mrs.  Price  was  not  entitled  to  relief  in 
I  both  Jurisdictions  at  the  same  time,  that  she 
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rnnst  elect  between  them,  and  that  she  elect- 
ed to  aecnre  her  rights  in  South  Dakota. 

Whether  the  bringing  of  an  action  in  per- 
sonam by  Mrs.  Price  against  her  husband  In 
South  Dakota  should  be  deemed  an  election 
to  abandon  her  pending  action  in  rem  or 
quasi  in  rem  to  enforce  the  payment  of  ali- 
mony out  of  his  property  here  is  a  question 
that  I  do  not  feel  called  upon  to  consider; 
for,  as  I  read  the  record  of  the  South  Da- 
kota divorce  suit,  Mrs.  Price  did  not  seek 
there  any  afflrmatlve  relief  against  her  hus- 
band excepting  only  such  as  was  incidental 
to  the  making  of  her  defense  to  his  action 
for  divorce.  The  pleading  filed  by  her  pur- 
ports to  be  an  answer.  It  denies  the  allega- 
tions of  her  husband's  complaint  upon  which 
his  prayer  for  divorce  was  founded;  It  de- 
nies his  alleged  bona  flde  residence  in  South 
Dakota;  avers  that  bis  residence  is  in  New 
Jersey,  and  that  he  went  to  South  Dakota 
for  the  sole  purpose  of  obtaining  a  divorce 
against  her,  leaving  her  destitute  of  means, 
80  that  she  would  be  unable  to  make  any  de- 
fense to  the  pretended  action  brought  by  him 
for  divorce  in  the  state  of  Sonth  Dakota. 
The  answer  then  recounts  the  steps  alleged 
to  have  been  taken  by  the  husband  to  place 
his  property  ont  of  bis  wife's  reach;  avers 
that  he  Is  a  man  of  means,  and  that  his 
abandonment  and  desertion  of  her  was  with- 
out her  consent  and  without  any  Just  cause. 
It  concludes  by  demanding  Judgment  as  fol- 
lows: "(1)  That  the  plain tiCT  be  required  to 
furnish  defendant  means  sufficient  for  her 
support  and  maintenance  and  with  proper 
expense  money  to  defend  this  action;  and 
also  a  sufficient  amount  to  pay  attorney's  fees 
in  defending  said  action  for  her.  (2)  That 
plaintiff's  complaint  be  dismissed.  (3)  And 
for  such  other,  further,  or  different  relief  as 
defendant  may  show  herself  entitled  to  in 
equity  and  good  conscience  upon  the  trial  of 
this  actton." 

The  prayer  that  plaintiff  be  required  to 
furnish  defendant  with  means  sufficient  for 
her  support  and  maintenance  seems  to  have 
been  intended  only  to  provide  for  her  main- 
tenance while  defending  the  action.  So  it 
was  construed  by  the  parties  and  by  the 
court.  The  answer,  with  accompanying  af- 
fidavits, was  made  the  basis  of  an  applica- 
tion for  an  order  that  the  plaintiff,  Robert 
A.  Price,  be  required  to  pay  to  the  defendant 
"a  reasonable  alimony,  counsel  fees,  and  suit 
money  during  the  pendency  of  this  action." 
The  order  of  the  court  made  thereon  recited 
that  application  was  made  "for  counsel  fees, 
temporary  alimony,  and  expense  money"; 
and  the  order  provided  for  the  payment  of 
$10  per  month  only  during  the  pendency  of 
this  action,  or  until  the  further  order  of  the 
court  The  final  decree,  after  reciting  that 
upon  the  trial  it  appeared  that  all  the  ma- 
terial averments  of  the  answer  were  sustain- 
ed by  testimony,  decreed  that  the  plaintiff 


was  not  entitled  to  a  decree  of  divorce  as 
prayed  for  by  him,  that  his  complaint  sboold 
be  dismissed  on  the  merits,  and  that  the  de- 
fendant should  recover  from  him  her  costs 
to  be  taxed. 

It  is  quite  plain  that  Mrs.  Price  made  no 
aK>lication  for  alimony  in  the  South  Dakota 
court  except  such  as  was  incidental  to  the 
making  of  her  defense  to  the  suit  for  divorce 
brought  against  her.  Such  an  application 
cannot  be  deemed  a  waiver  or  abandonmoit 
of  her  alimony  suit  pending  In  this  state. 

No  doubt  the  $20  that  was  paid  to  ha  un- 
der the  order  of  the  South  Dakota  court 
should  be  taken  Into  consideration  in  deter- 
mining how  much  should  be  allowed  to  her 
In  her  pending  alimony  suit.  In  the  event  of 
a  final  decree  going  in  her  favor.  But  this 
does  not  enlarge  the  preaent  rights  of  Jacob 
C.  Price. 

[7]  Upon  the  whole,  therefore,  I  conclude 
that  by  the  writ  of  sequestration,  and  by  the 
execution  of  that  writ  as  above  mentioned, 
a  lien  was  acquired  upon  the  land  in  favor 
of  Mrs.  Price  that  has  priority  ovo'  the  title 
acquired  by  Jacob  C.  Price  under  the  deed 
made  to  him  by  Robert  A.  Price.  The  land 
having  then  been  converted  into  money  by 
a  sale  under  judicial  process  for  the  satisfac- 
tion of  an  underlying  incumbrance,  Mrs. 
Price's  lien  Is,  of  course,  transferred  to  the 
surplus  money.  It  results  that  the  whole  of 
the  money  paid  Into  court  by  the  sheriff 
(save  what  is  due  to  the  Judgment  creditor) 
must  be  treated  as  property  sequestered  in 
the  alimony  suit  and  be  held  to  abide  the 
event  of  that  proceeding. 

Besides  this,  It  is  conceded  that  BIrs.  Price 
is  entitled  to  have  her  Inchoate  ri^t  of  dow- 
er protected  in  the  usual  way. 

The  application  of  Jacob  C.  Price  to  have 
the  surplus  money  now  paid  to  him  as  pur- 
chaser will  therefore  be  denied,  with  costs; 
reserving,  however,  his  rights  as  against  all 
other  parties  than  Mrs.  Price,  and  his  right 
to  the  fund  or  to  so  much  of  it  as  may  re- 
main, if  and  when  her  rights  are  terminated 
or  otherwise  disposed  of. 


BENNETT  v.  ASSOCIATION  TO  PROVIDE 

AND  MAINTAIN  A  HOME  FOB 

THE  FRIENDLESS. 

(Court  of  Errors  and  Appeals  of  New  Jeney. 

March  6,  1911.) 
Wnis    (J    601»)  —  OoRSTBuonon  —  Estates 

CBEATBD— LlUITATIOR     BXPUONAlfT    TO    DE- 
VISE IN  Fee. 

Where  land  Is  devised  t«  the  "namesake 
and  beloved  and  adopted  daoghter"  of  the  tes- 
tatrix, to  her  heiis  and  assigns  forever,  with 
authority  to  otherwise  sell  or  dispose  of  tiie 
whole  or  any  part  of  it,  the  provision  that  if 
the  devisee  should  die  without  children,  leav- 
ing the  estate  devised  "or  any  part  or  portion 
of  the  same,  then  it  is  my  will  that  so  much 
thereof  or  sach  part  or  portion  of  said  estate 
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n.a  she  maj  leare  at  her  decease,  shall  go  to 
the  Home  for  the  Friendless,"  gives  the  daugh- 
ter a  fee  simple  with  absolute  power  of  dis- 
position, and  the  limitation  over  being  void  aa 
inconsistent  with  the  rights  of  the  devisee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
I>ig.  g$  1340-1350 ;    Dec.  Dig.  {  C01.»] 

Appeal  from  Ooort  of  Chancery. 

BUI  bj  Bather  M.  A.  Bennett  against  the 
ABBOdatlon  to  Provide  and  Maintain  a  Home 
for  the  Friendless.  Decree  for  complainant, 
and  defendant  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Vice  Chan- 
cellor Stevens  in  the  court  below: 

"I  think  this  case  plainly  falls  within  the 
principle  of  Annin's  Ex'r  t.  Van  Doren's 
Adm'r,  14  N.  J.  Bq.  136,  McOdlan  v.  liarch; 
ar,  46  N.  J.  Eq.  17,  16  Atl.  289,  Rodenfels 
▼.  Schumann,  45  N.  J.  Eq.  883,  17  Atl. 
688,  Tuerk  v.  Schneler,  71  N.  J.  liaw,  S32, 
60  AtL  357,  and  McCloskey  v.  Thorpe,  74 
N.  J.  Eq.  413,  69  AO.  973.  rather  than 
within  that  of  Wilson  v.  Wilson,  48  N.  J. 
Eq.  822,  19  Atl.  132,  Wooster  T.  Cooper, 
BS  N.  J.  Bq.  682,  33  Atl.  1050,  and  Tooker  t. 
Tooker,  71  N.  J.  Eq.  513,  64  Ati.  806.  No 
one  can  read  the  will  without  being  impress- 
ed with  the  conviction  that  the  testatrix  in- 
tended to  give  to  her  *namesake  and  beloved 
and  adopted  daughter'  an  estate  in  fee  sim- 
ple with  absolute  and  unlimited  power  of  dis- 
position. She  gives  the  estate  to  complain- 
ant, not  for  life  nor  indeterminately,  but  to 
her  heirs  and  assigns  forever,  and  she  adds 
in  another  clause  an  authority  to  sell  or  oth- 
erwise dispose  of  the  whole  or  any  pArt  or 
portion  of  it 

"It  Is  true  that  she  provides  that  if  the 
said  Esther  May  Anderson  Bennett  (the  com- 
plainant) should  die  without  children,  leav- 
ing the  estate  hereby  bequeathed  to  her,  or 
any  part  or  portion  of  the  same,  tben  it  is 
my  will  that  so  Tnuch  thereof  or  tuch  part  or 
portion  of  said  estate  as  she  may  leave  at 
her  decease,  shall  go  to  the  Home  for  the 
Friendless,'  but  in  thus  attempting  to  give 
to  the  Home,  she  runs  counter  to  that  rule 
which  declares  that,  'If  the  testator  either 
expressly  or  by  implication  manifests  an  in- 
tent to  vest  in  the  first  legatee  the  uncon- 
trolled power  of  disposing  of  the  property, 
snch  power  Involves  the  idea  of  absolute 
ownership  and  the  limitation  over  is  void  as 
Inconsistent  with  the  rights  of  the  first  lega- 
tee' (Annin's  Ex'r  v.  Van  Doren's  Adm'r, 
supra).  In  WUson  v.  Wilson  and  Tooker  v. 
Tooker,  supra,  the  court  did  not  find  in  the 
expression  used  any  clear  indication  that  the 
life  tenant  could  constmie  the  principal  of 
the  estate  at  his  pleasure.  Here  what  Is  giv- 
en to  the  Home  Is  not  'what  remains'  an 
expression  that,  taken  in  connection  with  the 
context,  may  often  be  construed  as  'remain- 
der,' but  'so  much'  or  'such  part  or  portion 
of  said  estate  as  she  (my  daughter)  may 
leave  at  her  decease.'     In  this  there  is  no 


ambiguity.  It  Is  unmistakably  Indicated 
that  the  testatrix  desired  her  daughter  to 
have  the  unrestricted  power  to  dispose  of 
principal.  It  was  not  the  whole  estate  that 
was  to  go  over,  but  only  such  part  as  the 
daughter  might  see  fit  to  leave. 

"As  to  the  annual  subscription  of  $5  it 
seems  to  me  that  its  payment  Is  discretionary 
vrlth  complainant  and  not  obligatory.  Pom. 
Eq.  Jur.  I  1014;  Eberhardt  v.  Perolln,  49  N. 
J.  Bq.  570,  25  Aa  510."' 

Frank  Benjamin,  for  appellant  I«o  Stein, 
for  respondent 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Stevens. 


VAN  SCHAICK  et  aL  v.  BOARD  OF  RIPA- 
RIAN COM'RS. 

(Supreme  Court  of  New  Jersey.     Dee.  18, 
1911.) 

(ByHalms  by  fhe  Court.) 

1.  Cebtiorabi  (f  4*)— Nattjsk  or  Ruocdt— 
Existence  of  Otbxb  Ru£kdiks. 

The  Court  of  Chancerv  npon  a  bOI  in  the 
nature  of  an  information  med  by  the  Attorney 
General  at  the  relation  of  a  private  party  has 
jarisdiction  to  annnl  a  grant  of  lands  under 
water  made  by  the  riparian  commissioners  to 
a  person  not  the  owner  of  the  shore  front 
This  survival  of  the  most  ancient  common-law 
office  of  the  Chancellor  is  a  legal  remedy  ad- 
ministered in  equity.  The  existence  of  this 
complete  legal  remedy  renders  it  an  exercise 
of  sonnd  discretion  to  deny  the  allowance  of  a 
writ  of  certiorari  to  review  in  a  like  case  the 
proceedings  of  the  riparian  commissioners  on 
which  a  grant  by  them  of  the  state's  land  was 
based. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  f  4;   Dec.  Dig.  |  4.*] 

2.  FoRMXB  (Task  DisTiNomsincD. 

The  case  of  Shamberg  v.  Riparian  Com- 
missioners, 72  N.  J.  Law,  132,  60  Aa  43,  ex- 
plained, and  distinguished. 

Application  by  Julia  A.  Van  Schalck  and 
others  for  certioierl  to  the  Board  of  Ripari- 
an Commissioners.    Denied. 

Argued  November  term,  1911,  before  GAR- 
RISON, PARKER,  and  BERGEN,  JJ. 

Cortlandt  Parker,  for  the  motion.  Gilbert 
Ck>IIins,  contra. 

GARRISON,  J.  This  Is  an  application  for 
a  writ  of  certiorari.  The  objects  sought  to 
be  obtained  by  such  writ  as  set  forth  in  the 
brief  of  applying  counsel  are  as  follows: 
"The  writ  is  sought  to  review  proceedings 
of  the  riparian  commissioners  in  adopting  a 
map,  resolving  to  grant  and  making  a  grant 
of  lands  in  the  waters  at  the  Junction  of  the 
Navesink  or  North  Shrewsbury  river  and 
the  South  Shrewsbury  river." 

It  will  be  observed  that  it  is  not  even  defi- 
nitely assumed  that  the  riparian  grant  can 
be  canceled  upon  certiorari,  but  only  that 
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the  proceedings  of  the  commissioners  can  be 
reviewed. 

The  private  grounds  upon  which  the  pres- 
ent application  Is  based  are  that  the  grantee 
of  the  riparian  deed  was  not  the  owner  of 
the  rlpB,  and  that  of  the  six  Islands  Includ- 
ed therein  one  was  owned  by  the  prosecu- 
tors' predecessor  In  title.  The  fact.  If  true, 
that  the  other  five  islands  were  the  property 
of  the  state,  and  thtft  the  public  was  depriv- 
ed of  its  right  to  fish,  clam,  and  oyster  on 
the  lands  conveyed,  seems  to  state  public, 
rather  than  private,  grievances. 

[1]  The  riparian  grant  that  the  prosecu- 
tors seek  to  undermine  is  regular  in  form, 
and  contains  the  customary  proviso  that.  If 
the  grantee  Is  not  the  owner  of  the  land  ad- 
joining the  land  under  water  thereby  grant- 
ed, the  grant  stiall,  as  regards  the  state,  be 
void.  That  a  riparian  grant,  if  such  a  false 
suggestion  appear  upon  Its  face,  may  be  at- 
tacked collaterally  in  an  action  of  trespass 
or  ejectment,  is  established  by  the  case  of 
Polhemus  T.  Bateman,  60  N.  J.  Law,  163,  37 
AtL  1016,  and  the  cases  in  which  that  deci- 
sion has  been  followed. 

Ejectment  will  also  lie  to  test  the  title  of 
the  Island  of  which  ownership  Is  claimed. 
Hence  apart  from  the  exclusively  public 
grievances  there  appears  to  be  no  necessity 
for  the  use  of  our  prerogative  writ  in  aid  of 
any  private  right. 

This  circumstance,  combined  with  the  prob- 
able futility  of  a  Judicial  review  that  could 
only  animadvert  upon  the  proceedings  of  a 
state  agency,  without  undoing  what  had  been 
done,  might  well  lead  us  to  deny  the  alloca- 
tur for  which  application  is  made  even  if  a 
more  direct  and  cogent  reason  did  not  exist 

Such  a  reason  does,  however,  exist.  In 
the  case  of  Attorney  General  v.  Central  B. 
R.  Co.,  61  N.  J.  Bq.  267,  48  Att.  347  (1901), 
which  was  a  bill  filed  by  the  Attorney  Gen- 
eral ex  rel.,  the  Chancellor  (Magle),  after  cit- 
ing the  cases  of  Elizabeth  v.  Central  R.  B. 
Co.,  63  N,  J.  Law,  491,  22  AU.  47,  and  Pol- 
hemus ▼.  Bateman,  said:  "It  follows  that 
an  attack  upon  the  grant  before  us  can  only 
be  made  directly  and  In  a  proceeding  such 
as  that  under  consideration." 

In  Attorney  General  v.  Morris  &  Cum- 
mings  Dredging  Co.,  64  N.  J.  £q.  653,  55 
Atl.  69  (1903),  the  Jurisdiction  of  chancery 
on  the  Information  of  the  Attorney  General 
at  the  relation  of  a  private  party  to  annul 
a  state  grant  of  lands  under  water  was  con- 
sidered at  length  by  Emery,  V.  C,  and  ex> 
pressly  declared.  This  case  was  affirmed  by 
the  Court  of  Errors  and  Appeals.  169  N.  J. 
Eg.  829,  63  Ati.  985. 

In  Attorney  General  ▼.  Central  R.  R.  Co., 
C8  N.  J.  Eq.  198,  69  Atl.  348,  this  same  Juris- 
diction was  entertained  (Emery,  V.  C,  1904). 
In  Attorney  General  t.  Sooy  Oyster  Co.,  78 
N.  J.  Law,  394,  407,  75  AU.  211,  it  was  point- 
ed out  that  this  Jurisdiction  of  chancery  was 
a  legal,  and  not  an  equitable,  one,  and  that 


its  exercise  by  the  Chancellor  was  In  fact 
more  ancient  than  the  Court  of  Chascety  it- 
self. It  was  further  pointed  out  that  In  this 
country  this  legal  Jurisdiction  has  continued 
to  reside  in  the  courts  of  equity  as  an  estab- 
lished method  of  direct  attack  upon  grants 
improperly  or  improvidently  made  by  the 
United  States  or  by  a  state  government. 

The  existence  of  this  ancient  and  estab- 
lished legal  remedy  has  a  direct  liearing  up- 
on the  discretion  we  are  now  asked  to  exer- 
cise, one  of  the  integral  elements  of  which 
is  that  there  is  no  other  adequate  legal  i«m- 
edy.  Here,  however,  there  is  another  reme- 
dy as  strictly  legal  as  Is  the  remedy  by  cer- 
tiorari and  far  more  adequate,  since  It  can 
annul  by  its  decree  where  certiorari  can  on- 
ly undermine  by  its  Judgment,  if.  Indeed,  it 
can  render  any  effective  Judgment  at  all.  If 
the  adequacy  of  the  remedy  in  chancery  be 
denied  upon  the  ground  that  the  private  re- 
lator must  first  obtain  the  consent  of  the 
Attorney  General  to  the  filing  of  the  bill, 
the  answer  is  that  he  must  do  substantially 
the  same  thing  before  he  Is  allowed  by  this 
court  to  proceed  by  certiorari,  of  which  this 
present  application  is  a  practical  illustra- 
tion. There  is  no  essential  difference  be- 
tween an  application  to  the  Attorney  Gener- 
al for  leave  to  file  a  bill  in  the  nature  of  an 
Information  and  an  application  to  this  coui;t 
or  one  of  its  Justices  for  an  allocator  In  cer- 
tiorari. Either  case  is  an  application  ad- 
dressed to  sound  Judicial  discretion. 

I  am  not  suggesting  that  the  existence  of 
an  adequate  legal  remedy  in  chancery  de- 
prives the  Supreme  Court  of  the  power  to 
permit  the  use  of  its  writ  as  a  concurrent 
remedy.  What  I  am  suggesting,  and  indeed 
what  we  are  deciding,  is  that  in  the  exer- 
cise of  a  sound  discretion  such  use  should 
not  be  allowed  In  view  of  the  existence  of 
a  more  complete  legal  remedy. 

[2]  The  sole  authority  for  the  allocatur  for 
which  application  is  now  made  is  the  case 
of  Shamberg  v.  Blparian  Commissioners,  72 
N.  J.  Law,  132,  60  Aa  43,  in  which  the 
grounds  upon  which  the  writ  was  allowed 
are  not  stated  or  the  propriety  of  its  allow* 
ance  challenged.  It  is  true  that  Mr.  Jnstice 
Fort  in  his  opinion  says  Incidentally  that  a 
grant  made  without  notice  would  be  vacated 
upon  certiorari.  An  examination  of  the 
printed  case  will  show,  however,  that  the 
matter  sub  Judlce  was  the  consent  of  the  ri- 
parian commissioners  to  the  construction  of 
a  railroad  over  lands  of  the  state  executed 
in  conformity  to  Act  1873  (P.  L.  p.  105)  t  36. 

It  was  this  consent  or  license  that  was 
made  the  subject  of  Judicial  review,  and  not 
a  riparian  grant  such  as  that  now  before  us. 
Whether,  therefore,  that  case  be  treated  as 
one  In  which  the  question  we  are  called  np- 
on  to  decide  was  not  under  consideration,  or 
as  one  that  should  not  be  extended  to  abso- 
lute grants  of  riparian  lands,  it  does  not  in 
either  case  control  the  exercise  of  the  dls- 
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cretlon  reposed  In  na  in  dealing  with  the  al- 
lowance of  tbe  prerogative  writ  of  this  conrt. 
For  the  reasons  stated,  the  application  for 
an  allocatur  is  denied. 


DUPFT  T.  McKBNNA. 

(Supreme  Court  of  New  Jersey.    Jan.  12, 
1912.) 

(Btttabu*  iv  (fte  Court.) 
X.  IizifiTATioN  ov  Actions  (5  127*)— Compo- 

TATioN  OF  Limitations— CoifMENCEMENT  of 

Action— Amendment  of  Plea. 

An  amendment  of  the  declaration  after  the 
statute  of  limitations  has  run  held  not  improp- 
er, so  long  as  a  new  cause  of  action  is  not  in- 
troduced thereby. 

[Ed.  Note.— For  other  cases,  see  Limitatton 
of  Actions,  Cent.  Dig.  gg  54&-5i7;  Dec.  Dig.  g 
127.»] 

2.  Trial  (f  814*)— Misconduct  or  os  Afrot- 
INO  Jdhy. 

The  circnmstances  found  to  have  existed  in 
this  case,  with  regard  to  the  custody  and  delib- 
erations of  the  jury,  held  not  to  be  such  as  to 
vitiate  the  verdict. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent. 
Dig.  gg  747,  748;   Dec.  Dig.  g  314.*] 

3.  Fbaud    (g  59*)  —  Actions  — Mbasubb  or 
Damaoxs— SttrnciKNaT  or  Eviderck. 

The  action  was  for  deceit  in  the  sale  of 
certain  stock  and  bond  privileges.  Plaintiff  did 
not  receive  the  property,  but  paid  part  of  the 
purchase  price  on  account  in  exchange  for  a 
broker's  receipt,  agreeing  to  deliver  the  privi- 
leges on  payment  of  the  balance,  with  interest. 
Before  the  balance  vraa  paid,  he  discovered  that 
false  representations  as  to  the  bonds  had  been 
made,  and  demanded  his  money  back,  and,  not 
receiving  it,  brought  suit  for  damages  on  ac- 
count of  the  false  representations.  Held,  that 
the  measure  of  damages  was  the  difference  be- 
tween what  he  had  paid  and  the  value  of  what 
he  had  at  the  time  of  discovering  the  fraud, 
and,  in  the  absence  of  all  evidence  as  to  the 
value  of  the  broker's  receipt,  a  verdict  for  nom- 
inal damages  should  have  been  directed. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  gg  60-62:   Dec.  Dig.  g  59.*] 

(Addiiional  ByUahu*  5y  EMorUt  8taf.) 

4.  Pleading    (g   248*)— Amendment— Decla- 
BATioN— New  Cause  of  Action. 

In  an  action  for  deceit,  an  amendment  of 
the  declaration,  branding  as  false  an  additional 
one  of  the  representations  of  the  defendant  set 
forth  in  the  original  declaration,  did  not  set 
forth  a  new  cause  of  action. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gg  686-709;  Dec  Dig.  g  248.*] 

Action  by  Joseph  A.  DulTy  against  Thomas 
P.  McKenna.  Verdict  for  plaintiff.  Heard 
on  defendant's  rule  to  show  cause.  Rule 
made  absolute. 

Argued  Juneterm,  1911,  before  OUMMERE, 
C.  J.,  and  PARKER  and  VOORHBES,  JJ. 

Roe  &  Runyon,  for  plaintiff.  Collins  k 
Corbin,  for  defendant 

PARKER,  J.  This  is  an  action  of  deceit 
The  plaintiff  has  twice  had  a  verdict,  the 
second  time  by  a  struck  Jury. 

The   declaration   was   originally   in   three 


counts,  but  the  third  count  was  Btmck  out, 
and  at  the  second  trial,  the  proceedings  at 
which  are  now  before  us,  the  case  under  the 
second  count  was  withdrawn  from  the  jury. 
The  verdict  under  review,  therefore,  rests  on 
the  first  count  alone. 

[1,4]  Two  questions  of  practice  are  pre- 
sented. It  is  urged,  in  the  first  place,  that 
there  was  error  in  permitting  an  amendment 
of  the  first  count  shortly  before  the  trial, 
and  that  this  introduced  substantially  a  new 
cause  of  action  after  the  period  of  limitation 
had  expired.  The  representations  averred  to 
have  been  made  by  defendant,  according  to  the 
first  count  In  its  original  form,  are  (1)  that  the 
North  American  Lumber  &  Pulp  Company  was 
a  New  Jersey  corporation;  (2)  that  defend- 
ant was  its  president;  (3)  that  it  was  pos- 
sessed of  255,000  acres  of  land  In  Canada, 
(4)  bringing  in  a  revenue  of  $40,000  a  year 
over  expenses;  (5)  that  said  company  had 
Issued  200  bonds  of  |1,000  each,  secured  by 
mortgage  covering  said  property,  (6)  which 
bonds  were  valid,  existing  obligations  of  said 
company  and  worth  their  face  value;  (7)  and 
that  defendant  was  going  to  invest  |14,000  In 
these  bonds,  and  his  father  $5,000  In  them. 
The  representations  averred  to  have  been 
false  by  the  count  as  originally  drawn  were 
those  relating  to  the  ownership  of  land  and 
the  revenue  therefrom,  numbered  3  and  4 
above.  By  the  amendment,  that  numbered 
6  was  also  traversed  as  false. 

We  think  it  is  plain  that  no  new  cause  of 
action  was  introduced  by  this  additional 
matter.  The  basis  of  the  plaintifTs  suit  was 
that  he  had  been  induced  by  this  series  of 
representations  to  Invest  $10,000  of  his  mon- 
ey in  partial  payment  for  20  "allotments," 
each  consisting  of  1  bond  and  20  shares  of 
the  stock  of  the  said  company,  which  he 
would  not  have  done,  unless  he  had  relied  on 
these  representations  as  true.  The  fact  that 
one  more  representation  is  branded  as  false 
by  the  amendment  would  seem  merely  to 
strengthen  the  plaintifTs  case,  without  adding 
any  further  cause  of  action. 

[2]  It  is  further  urged  that  there  was  mis- 
conduct on  the  part  of  the  Jury,  or  of  the 
clerk  and  officers  in  charge  of  them,  which 
vitiates  the  verdict.  There  is  some  little 
conflict  as  to  the  facts,  but  we  find  that  what 
occurred  was  about  this:  When  the  Jury 
was  sent  out,  a  constable  was  sworn  in  open 
court  The  Judge  left  for  the  day,  after  di- 
recting the  clerk  to  take  the  verdict  Then 
the  constable  was  relieved  by  another  one 
sworn  in  the  clerk's  office.  This  was  Irregu- 
lar, but  furnishes  no  sufficient  reason  for 
setting  aside  the  verdict.  Afterwards  the 
Jury  sent  out  word  that  they  wished  further 
instructions,  and  word  was  sent  back  that 
the  Judge  was  gone.  It  was  then  after  6 
o'clock,  and  the  clerk,  through  the  constable 
in  charge,  notified  the  Jury  that  he  was 
going  to  supper,  and  that  if  they  were  not 
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ready  wltih  tbe  verdict  they  would  not  be 
able  to  report  until  his  return  at  7:30;  there- 
upon the  foreman  sent  out  word  that  they 
were  nearly  ready,  and  asked  U  he  would 
wait  10  or  15  minutes  after  6:30,  to  which 
he  assented,  and  in  a  few  minutes  the  Ji}ry 
came  in.  There  la  nothing  in  all  this  to  show 
intentional  misconduct  on  the  part  of  either 
the  Jury  or  the  court  officers,  or  that  any 
Improper  influence  was  exerted  to  Induce  a 
verdict.  In  Baizley  v.  Welsh,  71  N.  J.  Law, 
471,  60  Atl.  59,  members  of  the  Jury  were  al- 
lowed to  leave  the  jury  room  and  telephone  to 
their  families,  but  this  was  held  no  cause  for 
Betting  aside  the  verdict.  We  see  none  in  the 
present  case,  so  far  as  the  custody  and  con- 
duct of  the  jury  are  concerned. 

[3]  This  brings  us  to  the  merits  of  the 
case.  Duffy,  McKenna,  one  O'ReUly,  McKen- 
na's  brother-in-law,  and  a  broker  named 
Meyer  had  been  more  or  less  Intimate,  both 
socially  and  in  a  business  way.  Duffy  held 
receipts  entitling  him  to  stock  in  a  corpora- 
tion called  the  "Dominion  Securities  Compa- 
ny." His  testimony,  which  the  Jury  evident- 
ly believed,  is  that  on  March  27,  1902,  Mc- 
Kenna telephoned  him  to  bring  over  bis  re- 
ceipts to  New  Tork,  and  he  did  so;  that  Mc- 
Kenna then  told  him  to  sell  out  and  buy 
bonds  and  stock  of  the  North  American 
Lumber  &  Pulp  Company;  that  he  asked 
wtiat  It  was  all  about;  and  that  the  repre- 
sentations were  then  made.  Accordingly 
Duffy  sold  out  his  Dominion  Securities  stock 
for  about  $13,000,  paid  $10,000  of  the  pro- 
ceeds to  Meyer,  and  received  a  receipt,  as 
follows:  "New  York,  March  27,  1902.  This 
is  to  certify  that  I  have  this  day  receiv- 
ed from  Joseph  A.  Duffy,  ten  thousand  dol- 
lars on  accoufit  of  the  purchase  of  twenty 
allotments  of  the  stock  and  bonds  of  the 
North  American  Lumber  ft  Pulp  Company, 
each  allotment  consisting  of  one  bond  and 
twenty  shares  of  stock  of  said  company, 
which  said  allotments  are  deposited  with  me 
subject  to  the  payment  of  the  balance  of  the 
purchase  thereof  of  ten  thousand  dollars 
with  interest    A.  L.  Meyer." 

This  receipt  is  all  that  Duffy  ever  got  for 
bis  money.  It  turned  out  afterwards  that, 
because  of  legal  difficulties  connected  with 
tbe  holding  of  Canadian  real  estate  by  a 
New  Jersey  corporation,  the  promoters  (Mc- 
Kenna et  al.)  had  arranged  that  the  title 
should  be  vested  in,  and  the  bonds  Issued  by, 
a  Canadian  corporation,  called  the  "United 
Lumber  Company,  Limited,"  that  the  North 
American  Company  was  the  holding  company 
for  these  bonds,  and  that  it  was  the  bonds 
of  the  United  Lumber  Company  that  DufCy 
was  expected  to  take  when  he  should  pay 
the  balance  on  his  "allotments."  There  are 
prospectuses  in  evidence  which  indicate  that 
this  arrangement  was  i)erf ected  before  Duffy 
came  Into  the  matter  at  all,  but  he  denies 
that  he  knew  anything  about  It  According 
to  his  story,  he  waited  until  October,  after 
trying  ineffectually  to  get  his  bonds  from 


Meyer,  and,  being  offered  instead  bonds  of 
the  South  Elberon  Land  Company,  and  then 
demanded  his  money  back  from  McKenna, 
but  failed  to  obtain  it 

The  defendant  urges  that  the  court  shouM 
have  nonsuited  or  directed  a  verdict  for 
defendant,  but  the  case  was  clearly  not  one 
for  either  of  these  dispositions.  It  is  obvloug 
from  what  has  been  said  that  it  was  open 
to  the  Jury  to  find  that  DufTy  was  induced 
to  pay  out  his  money  for  something  that  he 
did  not  get,  and  In  the  nature  of  things  conid 
not  get,  because  it  was  not  in  existence,  to 
wit,  Iwnds  of  the  North  American  LumtMT  ft 
Pulp  Company.  It  is  no  answer  to  say  that 
the  United  Lumber  Company  bonds  were 
Just  as  good;  for,  irrespective  of  tbe  reason 
that  they  were  not  what  were  bargained  for, 
Duffy  might  well  refuse  to  take  bonds  of  a 
Canadian  company,  of  whose  rights  and 
powers  he  knew  little  or  nothing.  Instead  of 
bonds  of  a  New  Jersey  corporation,  with  re- 
spect to  whose  validity  he,  being  a  New  Jer- 
sey lawyer,  could  Judge  for  himseU.  It  Is 
said  that  the  receipt  may  be  construed  to  caU 
for  United  ^Lumber  bonds.  This  would  be  a 
very  strained  construction,  to  say  the  least, 
but,  conceding  it  could  be  so  construed,  the 
meaning  of  the  receipt  was  left  to  tbe  JaiT> 
as  requested  by  defendant 

We  find  nothing  in  the  various  arguments 
made  by  counsel  and  elaborated  in  the  brief 
to  lead  to  the  conclusion  that  any  harmful 
legal  error  was  committed  at  the  trial,  ex- 
cept in  the  refusal  of  one  of  the  defendant's 
requests  to  charge.  As  has  already  been 
noted,  Duffy,  having  paid  in  $10,000  on  ac- 
count of  a  $20,000  purchase,  received  Meyer's 
receipt,  calling  for  stock  and  bonds  of  tbe 
North  American  Lumber  ft  Pulp  Company, 
deliverable  on  payment  of  the  other  $10,000 
and  interest  The  stock  was  obtainable,  but 
not  the  bonds,  because  such  bonds  did  not 
exist  On  discovery  of  the  fraud,  Dnflly 
might  have  tendered  back  the  receipt  and 
sued  for  the  return  of  his  money  as  money 
had  and  received  to  his  use.  This,  however, 
he  did  not  do,  but  retained  the  rec^pt,  with- 
out paying  in  the  l>alance  called  for  ther^y, 
until  it  was  made  worthless  by  an  enforced 
sale  of  his  privileges  thereunder  in  the  fol- 
lowing January,  and  his  present  suit  la  for 
the  damage  done  Iiim  by  the  false  r^naax- 
tations.  The  rule  of  damages  in  such  case, 
as  laid  down  by  the  Court  of  Errors  and 
Appeals,  is  that  the  damage  is  the  difference 
between  the  price  paid  by  the  purchaser  and 
the  real  value  of  the  property  that  he  has 
acquired.  Crater  v.  Binninger,  33  N.  J. 
Law,  513,  516,  97  Am.  Dec.  737;  and  the 
time  as  of  which  this  difference  is  to  be 
ascertained  is  wh&i  the  fraud  ceased  to  be 
operative.  Smith  v.  DufCy.  57  N.  J.  Law, 
679,  690,  82  Atl.  871.  That  Juncture,  in  tbe 
case  at  bar,  was  in*  September  or  October. 
1902,  when  Duffy  learned  the  bonds  were  not 
forthcoming.  Hence  the  damages  would  be 
the  difference  between  the  $10,000  paid  and 
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the  .valae  of  his  Meyer  receipt  at  that  time, 
disregarding  qnestions  of  Interest  But  there 
Is  not  a  particle  of  proof  in  the  case  as  to 
the  value  of  this  receipt  hpld  by  Duffy,  or 
that  he  made  any  effort  to  dispose  of  It  then 
or  thereafter.  That  the  allotment  privileges 
which  it  represented  were  of  some  value  Is 
Indicated  by  the  sale  of  20  allotments  In  the 
following  January  for  a  total  of  111,800, 
after  the  securities  had  greatly  depreciated 
— a  sum  that  would  have  covered  the  un- 
paid balance  called  for  by  Duffy's  receipt, 
with  the  interest  (about  $450),  and  have  re- 
paid him  some  $1,350  on  account  of  his  claim. 

It  Is  true  that  Duffy  did  not  have  the  for- 
mal allotment  privileges,  but  only  Meyer's  re- 
ceipt for  $10,000  and  agreement  to  deliver 
them  on  payment  of  the  balance.  But  this 
was  a  contract  with  a  broker  in  active  busi- 
ness, and  presumably  solvent  and  responsible. 
It  Is  not  intimated  that  the  allotments  would 
not  have  been  forthcoming  on  payment  of  the 
balance;  and  the  sale  of  stock  privileges  in 
financial  districts  is  so  common  that  in  all 
likelihood  the  Meyer  receipt,  at  the  time  in 
aaestlon,  had  some  value.  The  trial  court 
substantially  recognized  this  in  laying  down 
the  measure  of  damages,  but  failed  to  ob- 
serve that  there  was  no  evidence  at  all  as  to 
the  value  of  the  receipt.  Such  evidence  It 
was  the  duty  of  Duffy  to  provide,  in  order 
to  prove  his  case;  and  without  it  there  was 
no  means  of  applying  the  proper  rule  of  dam- 
ages. The  court  was  requested  to  charge 
that  the  verdict  should  be  only  for  nominal 
damages.  The  request,  in  view  of  this  faU- 
iire  of  evidence,  should  have  been  granted. 
Without  this  evidence,  the  verdict  rests  on 
no  lawful  foundation,  and  cannot  stand. 

For  this  reason,  the  rule  to  show  cause 
will  be  made  absolute. 


KOHLREPP  et  ax.  t.  ham  et  or. 

(Ooort  of  Ohaneery  of  New  Jersey.    Dee.  Si7, 
191L) 

1.  Spbohto  PKBromfAROB  (|  9B*)— Gontraots 

ENrOBCEABLE  —  CONTBACTS    FOR    SAI.B    AND 
P0BCHASE  OF  RXAt,  ESTATE. 

Equity  wiU  not  compel  a  purchaser  to  spe- 
cifically perform  his  contract  of  purchase, 
where  there  is  a  doubtful  question  of  law  or 
fact  affecting  the  title  of  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Die  H  267-277;    Dec.  Dig.  f 

2.  Verdob  and   Pubchaseb    (|   120*)— Gon- 

TBAOTS    ERVOBOXABLE— SumOIENOT    OV   Tl- 
TIM. 

A  deed  executed  by  an  attorney  in  fact 
began  with  the  recital,  "between  [names  of 
grantors]  by  their  attorney  in  fact,"  followed  by 
Us  name  and  followed  by  the  name  of  the  gran- 
tee, "party  of  the  second  part"  The  testatum 
danse  read,  "In  testimony  whereof  the  said  [at- 
torney in  net]  hath  by  virtue  of  two  certain 
letters  of  attorney  given  to  him  by  said  party 
of  the  first  part  *  •  •  hereunto  set  the 
hands  and  seals  of  his  principals,  the  parties  of 


the  first  part;"  and  was  signed  by  the  attorney 
in  fact  mdividnally,  and  as  attorney  in  fact  for 
the  grantors.  Held,  that  the  validity  of  the 
deed  was  so  doubtful  that  equity  would  not  at 
the  suit  of  a  vendor  relying  on  the  deed  in  his 
chain  of  title  compel  the  purchaser  to  specific- 
ally perform  his  contract  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {f  238-244;  Dec  Dig.  i 
129;*  Specific  Performance,  Cent  Dig.  {  273.} 

3.  Vendob   and   Pubchaseb    (|  129*)— Con- 
tbacts  Enfobcb;ablb— SumoiXNCT  or  Ti- 

TLB. 

Where  a  purchaser's  objection  to  the  title 
of  the  vendor  related  to  the  existence  of  out- 
standing interests  arising  under  declarations  of 
sale  for  taxes,  ecjuity  would  not  compel  the 
purchaser  to  specifically  perform  his  contract 
of  purchase  because  the  title  of  the  vendor 
would  rest  on  facts  in  an  issue  between  himself 
and  a  third  person  not  a  party  to  the  suit  for 
specific  performance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  238-244;  Dec.  Dig.  i 
128;*  Specific  Performance,  Gent  Dig.  |  273.] 

Suit  by  Henry  Kohlrepp  and  bis  wife 
against  John  Ram  and  bis  wife  to  compel 
specific  performance  of  a  contract  for  the 
sale  of  real  estate.    Bill  dismissed. 

E.  M.  Wight,  for  complainants.  John  D. 
Pierson,  for  defendants. 

GARRISON,  V.  O.  This  Is  a  suit  for  spe- 
cific performance  of  a  contract  for  the  sale 
of  real  estate.  The  complainants  are  the 
vendors  and  the  defendant  tbe  vendees.  The 
vendees  refuse  to  perform  because  of  al- 
leged defects  In  the  complainants'  title. 
Two  objections  are  made:  The  first  relates 
to  the  manner  of  execution  by  an  attorney 
In  fact  of  a  deed  which  Is  In  the  chain  of 
title  of  the  complainants.  Tbe  second  ob- 
jection relates  to  the  existence  of  certain  al- 
leged outstanding  interests  arising  under 
declarations  of  sale   for  taxes. 

As  to  the  execution  of  the  deed  by  the 
attorney,  tbe  following  are  the  essential 
facts:  Tbe  premises  in  question  belonged 
to  Jacob  Newkirk  in  his  lifetime.  He  died 
Intestate  in  the  year  1888,  leaving  his  widow, 
Elizabeth  Newkirk,  and  the  following  chil- 
dren, bis  heirs  at  law:  Abraham,  Jacob  B., 
WUUam  E.,  John  H.  Newkirk,  and  Jane  E. 
(Newkirk)  Blrdsall,  Gertrude  R.  (Newkirk) 
Scbanck,  and  Mary  C.  (Newkirk)  Vander- 
beek.  At  the  time  of  the  execution  of  the 
powers  of  attorney  hereinafter  referred  to 
Abraham  was  married  to  Mary  C,  Jacob  B. 
was  married  to  Kate  M.,  William  E.  was 
married  to  Gannle,  and  John  H.  was  married 
to  Emma.  Gertrude  R.  Scbanck  was  a  wid- 
ow. Jane  E.  Blrdsall's  husband's  name 
was  George  W.,  and  Mary  C.  Vanderbeek's 
husband's  name  was  Abraham.  The  above- 
named  i>er8ons,  the  widow  and  the  heirs 
at  law  of  the  said  Jacob  Newkirk.  with 
tbelr  respective  spouses  then  living,  executed 
two  certain  powers  of  attorney  to  George 
W.  Blrdsall,  one  dated  June  9,  1888,  and  one 
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dated  May  12,  1891,  both  of  which  were 
recorded  In  the  office  of  the  register  of 
Hudson  county,  In  which  county  the  lands 
are  situated.  It  Is  not  dented  that  these 
powers  of  attorney  were  sufficient  to  au- 
thorize the  said  George  W.  Blrdsall  to  ex- 
ecute In  the  names  and  on  behalf  of  the 
principals  a  proper  deed  of  conveyance  for 
their  Interests  In  the  premises  In  question. 
The  question  is  whether  he  did  properly  ex- 
ercise the  power.  On  the  12th  day  of  May, 
1892,  the  deed  to  which  objection  was  made 
was  signed,  and  subsequently  recorded  In 
the  proper  office.  This  deed  begins  by  the 
recital:  "Between  Eaizabeth  Newklrk  (wid- 
ow of  Jacob  Newklrk,  deceased),  Abraham 
Newklrk  and  Mary  C,  his  wife,  Jacob  B. 
Newklrk,  and  Kate  M.,  his  wife,  William 
E.  Newklrk,  and  Fannie,  his  wife,  John  H. 
Newklrk,  and  Emma,  his  wife  •  •  • 
George  W.  Blrdsall  and  Jane  E.,  his  wife, 
and  Gertrude  B.  Schanck,  widow,  parties 
of  the  first  part,  by  George  W.  Blrdsall,  their 
attorney  in  fact,  and  Mary  C.  Yanderbeek, 
•  •  •  party  of  the  second  part"  The 
testatum  clause  Is  as  follows:  "In  testi- 
mony whereof,  the  said  George  W.  Blrdsall 
hath,  by  virtue  of  two  certain  letters  of 
attorney  given  to  him  by  the  said  party  of 
the  first  part,  the  one  bearing  date  the  9th 
day  of  June,  A.  D.  1888,  and  duly  recorded 
in  the  Hudson  county  register's  office  in 
Book  461  of  Deeds,  on  page  56,  etc.,  the 
other  bearing  date  the  llth  day  of  May,  A. 
D.  1891,  and  duly  recorded  In  the  register's 
office  of  Hudson  county  aforesaid,  in  Book 
532  of  Deeds,  on  page  12,  etc.,  hereunto 
set  the  hands  and  seals  of  his  principals, 
the  parties  of  the  first  part,  the  day  and 
year  first  above  written.  George  W.  Bird- 
sail,  Individually.  [Seal.]  George  W.  Bird- 
sail,  Attorney  In  fact  for  the  heirs  of  Jacob 
Newklrk,  Deceased.     [Seal.]" 

Of  course,  some  of  the  grantors  were,  and 
some  were  not,  heirs  of  Jacob  Newklrk, 
deceased,  but  I  am  Informed  by  counsel  that 
deeds  have  been  procured  from  all  of  the 
persons  named  in  the  deed  as  grantors  who 
were  not  In  fact  heirs  of  Jacob  Newklrk, 
deceased.  The  Insistence  of  the  defendants 
is  that  this  is  not  a  proper  execution  of  the 
deed  by  the  attorney  In  fact,  and  does  not 
serve  to  convey  the  title  of  his  principals. 
Whether  it  should  properly  be  held  to  be  a 
proper  execution  by  the  attorney  of  the 
power,  and  whether  it  should  properly  be 
held  that  the  deed  does  convey  the  interests 
of  the  princli>als,  I  do  not  propose  to  de- 
termine for  reasons  to  be  hereafter  stated. 

The  other  objection  urged  by  the  defend- 
ants arises  out  of  the  following  circum- 
stances: It  appeared  that  in  the  year  1861 
the  mayor  and  common  council  of  Hudson 
city,  within  which  the  premises  In  question 
were  then  situated,  sold  the  two  lots  in 
question  for  unpaid  assessments  for  the 
Imptovement  of  Warren   or  Centre  street. 


for  a  term  of  8,000  jeais,  to  one  Carl 
Struber.  Two  dedarations  of  sale  were 
issued,  one  dated  February  7,  and  tbe  other 
February  17,  1861.  With  respect  to  the 
latter  objection  the  complainants  rely  upon 
the  decision  of  Vice  Chancellor  Howell  in 
the  case  of  Beatty  v.  Lewis,  68  Atl.  95  (1907). 
This  was  a  suit  under  the  act  to  quiet  title, 
and,  in  effect,  held  that  the  dedarations  of 
sale  for  taxes  under  which  possession  was 
not  taken  within  20  years  after  the  2  years 
allowed  for  redemption  had  passed  were 
useless  thereafter  as  instruments  of  title, 
as  entry  nnder  them  was  barred.  It  will 
be  seen  that  the  latter  question  rests  npon 
the  doctrine  of  adverse  possession,  and  that 
in  a  case  where  the  issue  was  sqnarely  be- 
tween the  parties  claiming  paper  title  as 
against  adverse  possession  the  court  held 
against  the  paper  title.  In  the  case  at  bar 
there  has  been  enough  said  to  show  that 
there  are  questions  of  two  kinds  to  be  con- 
sidered: The  first,  relating  to  the  execu- 
tion of  the  deed,  is  a  question  of  law;  the 
second,  relating  to  the  declarations  of  sale 
and  the  question  of  adverse  possession,  is 
an  issue  of  fact  They  are  both  properly 
characterized  as  "doubtful." 

[11  The  Court  of  Chancery  in  a  line  of 
specific  performance  cases  has  been  dealing 
with  the  question  of  how  far  it  should  go 
in  deciding  doubtful  questions  of  law,  hold- 
ing that  upon  a  question  of  fact  it  would 
not  force  the  title  upon  an  unwilling  pur- 
chaser, unless  the  facts  to  be  established 
to  make  his  title  good  were  provable  by 
public  records,  or  by  other  evidence  obtain- 
able by  a  holder  of  the  title  at  any  time 
thereafter  when  needed.  But  the  various 
judges  who  have  dealt  with  the  matter  In 
the  Court  of  Chancery  have  seemed  to  be  of 
the  opinion  that  they  could  not  escape  the 
responsibility  of  determining  the  proper  de- 
cision of  a  doubtful  question  of  law.  Lip- 
pincott  ▼.  Wlkoff,  54  N.  J.  Eq.  107,  33  AU. 
305  (Emery,  V.  0.,  1895);  Zane  v.  Welnti, 
65  N.  J.  Eq.  214,  65  Att.  641  (Grey,  V.  C, 
1903);  Fahy  v.  Cavanagh,  59  N.  J.  Eq.  27S. 
44  Atl.  154  (Pitney,  V.  C,  1900);  Bnrger  v. 
Gery,  64  N.  J.  Eq.  263,  53  Atl.  483  (Steven- 
son, V.  C,  1902);  M.  B.  Church  ▼.  Rober- 
son,  68  N.  J.  Eq.  431,  58  AU.  1056  (Ber- 
gen, V.  C,  1904);  Zehnan  v.  Kaufherr,  76 
N.  J.  Eq.  52,  73  AU.  1048  (Stevens,  V.  C, 
1909);  Deseumeur  v.  Rondel,  76  X.  J.  Eq. 
394,  74  AU.  708  (Garrison,  V.  C,  1900). 
I  incline  to  the  opinion  that  in  view  of  two 
recent  decisions  in  the  court  of  Errors  and 
Appeals  the  Court  of  Chancery  has  gone 
farther  than  it  should  go  in  deciding  doubt- 
ful quesUons  of  law;  and,  of  course.  Is  fully 
vindicated  and  justified  in  not  attempting  to 
decide  an  issue  of  fact  affecting  the  tiUe 
where  proof  of  the  facts  is  not  of  record  or 
always  available  to  us.  The  two  cases  to 
which  I  refer  are  Van  Riper  v.  Wlckersh&m, 
77  N.  J.  Eq.  282,  76  AU.  1020,  80  L.  R.  A. 
(N.  S.)  25  (1910),  and  Doutneiy  r.  Lambie 
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(19U)  78  N.  J.  Hq.  277,  78  Ati.  746.  Under 
the  language  of  these  cases,  this  court  shonld 
not  force  a  title  upon  the  defendant  where 
there  exists  a  legitimate  question  or  doubt, 
either  of  law  or  of  fact,  affecting  the  title. 

[2]  Undoubtedly,  in  the  case  at  hand  there 
Is  a  doubt  as  to  the  proper  decision  of  either 
of  the  questions.  As  to  the  execution  of 
the  deed,  each  side  has  furnished  me  with 
briefs  of  many  pages,  containing  numerous 
citations;  and  the  courts  of  other  jurisdic- 
tions hare  varied  from  a  requirement  that 
the  execution  In  the  name  of  the  principal 
Is  not  good  unless  his  name  appears  followed 
by  that  of  the  attorney  to  those  In  which 
the  court  has  stated  that  it  might  draw  an 
Inference  from  the  whole  document,  Irre- 
spective of  the  technical  way  In  whldi  It 
was  executed.  The  cases  In  New  Jersey 
bare  not  decided  this  matter  because  It  has 
never  squarely  been  raised.  The  nearest 
approach  to  It  is  In  the  following  cases,  and 
they  certainly  do  not  tend  to  settle  the  ques- 
tion definitely  as  to  whether  an  execution 
of  a  deed  in  which  the  name  of  the  principal 
does  not  appear  as  a  signatory  at  all  would 
be  good.  Howe  v.  Van  Winkle,  18  N.  J.  Eq. 
496  (Zabrlskle,  Chan.,  1867);  Borcherling  t. 
Katz,  37  N.  J.  Eq.  160  (Van  Fleet,  V.  C, 
1883);  Connely  v.  Haggarty,  66  N.  J.  Bq. 
597,  66  Atl.  871  (Grey,  V.  C,  1903) ;  Sheldon 
T.  Dunlap,  16  N.  J.  Law,  246  (Sup.  Gt,  1837); 
Kean  v.  Davis,  20  N.  J.  Law,  426  (Sup.  Ct, 
1846);  Den  v.  Hay,  21  N.  J.  Law.  174  (Sup.  Ct, 
1847);  Dayton  v.  Wame,  43  N.  J.  Law,  669  (Ct 
of  *Brr.,1881);  Woodbrldge  v.  HaU,47N.J. 
Law,  391,  1  AU.  492  (Sup.  Gt.,  1886);  Loeb 
v.  Barrls,  60  N.  J.  Law,  382,  13  Atl.  602 
(Sup.  Ct,  1888);  Vliet  v.  SImanton,  63  N.  J. 
Law,  458,  43  Atl.  738  (Sup.  Ct,  1899).  Un- 
questionably, therefore,  there  Is  great  doubt 
as  to  whether  or  not  this  was  a  proper  exe- 
cution of  the  power,  and  whether  the  deed 
conveyed  the  land  of  the  principals. 

[8]  With  respect  to  the  question  of  the 
declarations  of  sale,  while  it  has  undoubt- 
edly been  settled  In  this  court  (Brady  v. 
I^wls,  supra)  that  in  a  direct  issue  between 
those  presently  entitled  to  the  declarations 
of  sale  and  the  occupiers  of  the  land  In  a 
suit  to  quiet  title  a  failure  to  prove  entry 
as  against  adverse  possession  will  defeat 
the  holders  of  the  declarations  of  sale,  there 
is  still  open  in  this  suit  where  the  holders 
of  the  declarations  of  sale  are  not  represent- 
ed or  bound,  all  the  questions  of  facts  which 
must  rest  for  their  proof  in  the  memory 
of  witnesses,  and  must  proceed  either  from 
the  mouths  of  witnesses  or  from  written 
documents  even  the  existence  of  which  is  not 
now  known.  In  other  words,  as  I  have 
pointed  out  in  the  case  of  Sulk  v.  Tumulty, 
77  N.  J.  Eq.  97,  75  Atl.  757  (1910),  each  case 
of  title  by  adverse  possession  must  of  neces- 
sity rest  upon  Its  own  facts,  and  every  fact 
entitling   the   party   to   adverse   possession 


must  be  made  out  by  dear  proof  and  proper 
inference,  and  therefore  it  is  Improper, 
where  the  parties  between  whom  such  an 
issue  would  be  ralsable  ar»  not  present,  to 
decide  that  a  title  by  adverse  possession  Is 
made  out,  and  it  is  certainly  improper  in 
a  specific  performance  case;  the  opinion  In 
Doutney  v.  Lamble,  supra,  78  N.  J.  Bq.  279, 
78  Atl.  747,  saying  it  was  elemental  and 
fundamental  that  "the  court  cannot  satis- 
factorily or  conclusively  settle  a  title  in 
the  absence  of  the  parties  who  are  not  be- 
fore them  in  the  suit  to  assert  their  estate 
or  interest  in  the  lands." 

For  these  reasons,  I  am  constrained  to 
deny  the  prayer  for  specific  performance, 
and  the  bill  must  be  dismissed,  with  coats. 


JOHNSON  V.  ATLANTIC  CITY  et  aL 
(4  cases). 

(Supreme  Court  of  New  Jersey.    Dec  18, 
1911.) 

(BvUabut  by  the  Court.) 
MimiciPAi,   COBPOBATioits    (I   380*)  —  Con- 

TBACTS— COMFETITIVK  BlDDINQ. 

Where  proposals  under  a  city  charter  that 
calls  for  competitive  bidding  are  purposely  so 
framed  that  under  the  circumstances  they  deter 
rather  than  invite  bona  fide  competition,  an 
award  to  the  intentionally  favored  bidder  will 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {(  854,  855;  Dec.  Dig. 
{  330.»] 

Four  writs  of  certiorari  by  David  Cf.  John- 
son against  the  City  of  Atlantic  City  and 
the  United  Paving  Company  to  review  as 
many  awards  of  the  city  of  Atlantic  City 
for  contracts  for  paving  certain  streets  with 
a  patented  article,  because  the  entire  pro- 
ceedings prevented  competition.  Contracts 
set  aside. 

.    Argued    November   term    before    GARRI- 
SON, PARKER,  and  BERGEN,  JJ. 

John  B.  Slack,  Charles  C.  Babcock,  and 
Robert  H.  McCarter,  for  prosecutor.  Bour- 
geois &  Coulomb  and  Harry  Wootton,  for 
defendants. 

GARRISON,  J.  From  the  testimony  laid 
before  us  we  find  that  the  United  Paving 
Company,  to  which  the  contracts  to  lay 
bitulithic  pavements  were  awarded,  had  a 
secret  arrangement  with  Warren  Bros.,  the 
proprietors  of  that  patented  article,  that 
gave,  and  was  intended  to  give,  to  the  United 
Pfivlng  Company  a  controlling  advantage 
over  all  other  bidders,  provided  the  propos- 
als were  so  framed  that  the  advantages  ac- 
cruing from  such  arrangement  were  made 
available  for  the  securing  of  the  awards  of 
the  contracts.  We  find  that  the  proirasals 
were  so  framed,  and  that  certain  officials  of 
the  city  were  interested  in  having  the  pro- 
posals so  framed  and  in  having  the  contracts 
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80  Rvrarded.  We  flod  that  the  relations  of 
these  officials  to  this  transaction  and  to  the 
United  Paving  Company  were  of  such  a 
character  that  they  would  be  known  to  prob- 
able bidders  for  these  particular  contracts 
which  together  with  the  fact  that  the  pro- 
posals were  manifestly  drawn  to  deter  rath- 
er than  to  Invite  competitive  bidding  render- 
ed it  obviously  futUe  for  an  outside  bidder 
to  compete  with  the  only  bidder,  who  was, 
80  to  speak,  on  the  Inside. 

From  these  facts  we  draw  the  inference, 
and  find  the  fact  to  be,  that,  owing  to  these 
machinations,  the  competitive  bidding  re- 
quired by  the  amended  diarter  of  Atlantic 
City  (P.  L.  1905,  p.  60)  has  not  taken  place, 
and  from  this  It  results  that  the  awards 
brought  up  by  these  writs  should  be  set 
aside. 

The  testimony  upon  whldi  the  foregoing 
findings  are  based  is  very  voluminous,  and 
comprises  a  mass  of  drcumstantlal  and 
corroborating  evidence  which  we  have  care- 
fully examined  with  the  result  that  we  have 
announced. 

With  respect  to  the  point  raised  by  the  de- 
fendants that  the  writs  were  Issued  In  con- 
travention of  the  city  charter  (P.  L.  1906, 
p.  523),  we  think  that  a  reasonable  construc- 
tion of  this  statute  is  that,  where  the  re- 
view of  a  contract  and  ordinance  are  In 
legal  efCect  one  and  the  same  thing,  the 
30  days  runs  from  the  date  of  the  contract 
The  opposite  view  would  lead  to  an  unrea- 
sonable result  that  ought  not  to  be  need- 
lessly Imputed  to  the  Legislature. 

This  renders  It  unnecessary  to  decide  the 
point  raised  by  the  prosecutor,  viz.,  that  the 
title,  "An  act,  etc.,  for  the  government  of 
cities,"  does  not  express  as  Its  object  the 
placing  of  a  limitation  upon  the  practice  of 
this  court  with  respect  to  its  allowance  of 
Its  prerogative  writ  of  certiorari,  if  such 
power  resides  In  the  Legislature. 

The  several  resolutions  awarding  the  con- 
tracts to  the  defendant  the  united  Paving 
Company  are  set  aside  with  costs  to  be  paid 
by  that  defendant,  unless  otherwise  ordered. 


HAMMELL  v.  BARREQTT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  1911.) 

L  Wills   (J  487*)— Oowstbuotiok— Bxtmh- 
'  SIC  Facts— Statxkents  bt  Tkstatob. 

While  in  conBtruing  a  will  the  court  may 
look  to  the  circumBtances  of  testator  when  the 
will  was  execated  to  determine  his  intent,  state- 
ments made  by  testator  as  te  his  meaning  and 
purpose  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  WQIs,  Cent 
Dig.  §§  1026-1032;  Dec  Dig.  f  487.*] 

2.  Wills  (S  .826*)  —  Chabok  or  Lard  —  Eh- 

rOBCEMEMT  IN  BQITtTT. 

A  will  creating  a  charge  on  land  in  favor 
of  testator's  sister  may  be  enforced  in  equity 


by  requiring  the  devisee  to  give  secnrity  to  per- 
form the  duties  with  which  ke  is  charged. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  11  2128-2138;   Dec.  Dig.  |  82&*] 

Appeal  from  Court  of  Chancery. 

Action  by  Mary  K.  Hammell  against  Hen- 
ry R.  Barrett  From  a  decree  for  complain- 
ant as  stated,  defendant  Kpoeais.    Affirmed. 

The  following  Is  the  opinion  ef  Vice  Cbaa- 

cellor  Learning  in  the  court  below: 

[1]  "The  law  of  this  state  appears  to  be 
wdl  settled  to  the  effect  that  in  constru- 
ing a  will  this  court  may  entertain  extrin- 
sic evidence  of  the  drcumstancea,  sitoation 
and  surroundings  of  the  testator  at  the 
time  the  will  was  executed  to  the  end  that 
the  court  may  be  placed  as  nearly  as  pos- 
sible in  the  position  of  testator,  and  thus 
better  comprehend  the  meaning  and  appli- 
cation of  the  language  used  by  him ;  but 
statements  made  by  the  testator  touching 
his  meaning  and  purpose  cannot  be  enter- 
tained. That  portion  of  the  testimony  will, 
therefore,  be  excluded  from  present  consid- 
eration. 

"Testator  does  not  specifically  direct  that 
any  money  except  flOO  shall  be  paid  to  or 
for  the  use  of  his  sister.  His  expressed  de- 
sire is  that  she  shall  be  looked  after  by  ber 
brother,  and  that  her  brother  shall  see  that 
she  has  a  home  and  is  properly  provided  for 
and  has  a  decent  burial.  It  is  entirely  plain 
that  the  will  casts  upon  the  brother  the 
duty  to  see  that  the  sister  has  these  tilings, 
and  it  is  also  clear  that  the  residuary  es- 
tate of  testator  is  devised  to  the  brother  in 
such  manner  that  the  duties  thus  imposed 
upon  him  are  made  a  charge  upon  the  prop- 
erty received  by  him.  The  question  for  de- 
termination, therefore,  is  whetbw  the  daty 
thus  imposed  upon  the  brother  is  discharg- 
ed in  accordance  with  the  wish  of  testator 
so  long  as  the  sister  has  a  home  and  i» 
properly  provided  for  and  is  given  a  de- 
cent burial,  or  is  the  brother  directed  by 
testator  to  provide  tliese  things  at  his  own 
expense,  irrespective  of  the  ability  of  the 
sister  to  provide  them  from  her  own  exer- 
tions and  estate?  It  seems  to  me  entirely 
clear  that  the  language  used  by  testator  is 
wholly  Inadequate  to  disclose  the  purp))se 
last  suggested.  Had  testator  desired  to 
charge  his  brother  with  the  primary  duty 
to  support  his  sister  at  his  own  expense,  and 
to  thus  reUeve  his  sister  from  the  burden 
of  contributing  to  ber  own  support  from  her 
own  estate  or  from  her  own  exertion,  the 
language  which  was  adopted  in  the  will 
could  not  have  been  chosen.  The  evidence 
Is  ample  to  disclose  that  testator  well  knew 
the  resources  of  his  sister.  He  necessarily 
knew  that  she  might  or  might  not  need  as- 
sistance. Should  the  former  condition  arise 
it  was  his  purpoM  that  his  brother  should 
supply  whatever  assistance  was  neceasaiy. 
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The  drcomstanceB  and  BiirroundlngB  exist- 
ing at  the  time  the  will  was  made  make  tills 
reasonably  apparent,  and  the  language  of  the 
will  clearly  Imports  It 

"It  la  also  apparent  from  the  erldence  that 
the  Bister  Is  not  at  this  time  enjoying  a  snlt- 
able  home  or  surrounded  by  reasonable  com- 
forts. It  may  be  that  10  years  ago,  when 
the  will  was  made,  she  could  have  lived 
alone  with  reasonable  safety  and  comfort 
in  one  room,  and  In  that  room  attended  to 
her  own  cooking;  but  it  is  certain  that  her 
present  age  and  condition  of  health  render 
snch  a  lUe  upon  her  part  at  this  time  im- 
proper. The  reason  she  lives  in  that  man- 
ner Is  manifest  Her  Income  is  insufficient 
to  enable  her  to  live  better,  and  she  appro- 
priately fears  to  spend  any  part  of  the  mon* 
ey  from  which  receives  an  income.  These 
conditions  should  not  longer  exist.  Her, 
brother  Is  not  performing  the  duty  Imposed 
upon  him  by  the  will  unless,  or  until  he  sees 
that  she  is  surrounded  by  conditions  suit- 
able to  her  age  and  inflrmities.  That  duty 
can  be  performed  by  him  by  either  supply- 
ing to  her  such  additional  money  as  may  t>e 
necessary  to  enable  her  to  live  with  com- 
fort and  safety,  or  by  supplying  her  with 
adequate  security  against  future  want,  and 
thus  enable  her  to  spend  her  principal  for 
her  support  with  entire  safety  to  herself. 

[2]  "As  the  will  creates  such  a  charge  against 
the  brother  In  favor  of  bis  sister,  it  is  dear- 
ly within  the  power  of  this'  court  to  require 
security  in  behalf  of  the  sister  for  the  per- 
formance of  the  duty  thus  imposed. 

"I  will  advise  a  decree  to  the  effect  above 
stated;  but,  before  a  decree  Is  made,  unless 
the  parties  can  agree  upon  an  allowance  to 
be  made  by  the  brother  to  the  sister,  a  fur- 
ther hearing  may  be  had  on  Monday,  July 
11th,  to  determine  the  amount  and  character 
of  the  security  to  be  given  by  the  brother  to 
secure  to  the  sister  adequate  support  at  any 
time  she  is  unable  to  support  herself." 

William  Harris,  for  appellant  Carrow  & 
Kraft,  for  respondent 

PER  CURIAM.  So  much  of  the  decree 
as  is  involved  in  this  appeal  will  be  affirmed 
for  the  reasons  stated  in  the  opinion  filed  in 
the  court  t>elow  by  Vice  Chancellor  Learning. 


BRA0LE7  V.  UNITED  WIRBLESS  TELE- 
GRAPH CO.  et  aL 

(Court  of  Chancery  of  New  Jersey.    Oct  28, 
1911.) 

1.  BANEBUPTCT    ({    214*)— AonrDIOATIOIT    IN 

Baitkbuptct— ErrECT  on  Jubisdichon  or 

Stats  Cocbt. 

An  adjudication  in  bankruptcy  does  not 
impair  the  jurisdiction  of  a  state  court  in  a 
pending  suit  for  the  enforcement  of  a  specific 
lien   against   assets    of   the   bankrupt,   where 


snch  lien  .was  acquired  more  than  four  months 
before  the  filing  of  the  petition  in  bankruptcy. 
[E3d.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  I  214.*] 

2.  CBEniTOBs'  Suit  (f  36*)— Biix  to  Srr 
AsinB  Fbauditlent  Convxtanoks— Gkka- 
TiON  of  Likn  in  EqUITT. 

The  filing  of  a  judgment  creditor's  bill  to 
set  aside  a  fraadulent  conveyance,  and  to  sub- 
ject the  property  conveyed  to  the  payment  of 
a  judgment  and  the  service  of  process  there- 
under, create  a  lien  in  equity  on  the  equitable 
estate  of  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  |S  14&-163;    Dec.  Dig.  |  36.*] 

3.  Bankbuptct  (f  216*)  —  Pbockedinos  in 
Bankbuptct— Efteot  on  Lien  Cbeatbd  bt 
Suit  in  State  Coubt. 

The  lien  created  by  the  filing  of  a  judg- 
ment creditor's  bill  to  set  aside  a  fraadulent 
conveyance,  and  subject  the  property  conveyed 
to  the  judgment  and  by  the  service  of  process 
thereon,  is  unaffected  by  the  bankruptcy  of  the 
debtor  more  than  four  months  after  the  entry 
of  the  judgment,  and  the  state  conrt  will  en- 
force the  lien  against  the  property;  the  trustee 
in  bankraptcy  merely  administering  claims  in 
personam  and  not  succeeding  to  the  rights  of 
secured  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  216.*} 

4.  COBFOKATIONS  ((  S61*)— InSOLVKNCT— RX- 
aXIVEBBHIP— CbEATION  OF  EQ1TITAIII.X  LlEN. 

A  receiver  of  an  Insolvent  corporation  ap- 
pointed by  the  conrt  of  chancery  may  file  a  bfil 
as  the  representative  of  the  corporation  to  set 
aside  a  fraudulent  transfer  of  corporate  prop- 
erty, and  thereby  subject  the  assets  to  the 
payment  of  the  creditors  of  the  corporation, 
and  the  suit  creates  an  equitable  lien  similar 
to  that  created  by  a  creditor's  bill  by  a  judg- 
ment creditor  to  set  aside  a  fraudulent  convey- 
ance. ' 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  2261-2264;  Dec.  Dig.  { 
661.*] 

5.  Bankbuptct  (S  216*)  —  Pboceedinos  in 
Bankbuptct- Efvect  on  Lien  Cbkated  bt 
Suit  in  State  Coubt. 

A  trustee  in  bankruptcy  takes  the  prop- 
erty of  the  bankrupt  subject  to  an  equitable 
Hen  asserted  by  a  receiver  of  an  insolvent  cor- 
poration suing  the  bankrupt  to  set  aside  a 
conveyance  by  the  corporation  to  the  bank- 
rupt as  fraudulent  to  creditors,  and  the  ad- 
judication in  bankruptcy  does  not  impair  the 
jurisdiction  of  the  state  court  to  enforce  the 
lien. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  216.*] 

Suit  by  Floyd  H.  Bradley,  receiver  of  the 
International  Wireless  Telegraph  Company, 
against  the  United  Wireless  Telegraph  Com- 
pany and  another.  Motion  to  stay  suit  and 
discontinue  further  proceedings  on  the 
ground  that  the  trustees  in  bankruptcy  of 
defendant  named  are  exclusively  entitled  to 
administer  the  assets.     Denied. 

The  bill  In  this  suit  was  filed  by  the  re- 
ceiver of  the  International  Wireless  Tele- 
graph Company  in  behalf  of  its  creditors  to 
set  aside  a  c»taln  conveyance  of  proi>erty 
made  by  that  company  to  the  American  De 
Forrest  Wireless  Telegraph  Company,  and 
also  a  conveyance  of  the  same  property  by 
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the  last-named  company  to  tbe  United  Wire- 
less Telegraph  Company,  upon  the  ground 
that  the  conveyance  first  named  was  made 
without  consideration  and  tn  fraud  of  the 
creditors  of  the  first-named  company,  and 
that  the  conveyance  secondly  named  was  al- 
so made  without  consideration  and  with 
knowledge  on  tbe  part  of  the  United  States 
Wireless  Telegraph  Company  of  the  facts 
stated  touching  the  first  conv^ance.  Tbe  bill 
Eeeks  to  enforce  against  the  property  thus 
fraudulently  transferred  the  rights  of  credi- 
tors of  -the  corporation  first  named.  That 
corporation,  at  the  time  of  the  filing  of  the 
bill,  had  become  insolvent,  and  complainant 
had  been  appointed  by  this  court  as  its  re- 
ceiver in  Insolvency.  The  United  Wireless 
Telegraph  Company  has  answered,  and  the 
case  has  been  set  for  final  hearing  In  this 
court 

Pending  this  suit  the  United  Wireless  Tel- 
egraph Company  has  been  adjudged  a  bank- 
rupt by  the  United  States  District  Court  for 
the  district  of  Maine,  and  trustees  in  bank- 
ruptcy have  been  appointed  by  that  court; 
these  trustees  now  specially  appear  in  this 
court  in  this  suit  and  petition  this  court  to 
stay  the  pending  suit  and  discontinue  fur- 
ther proceedings  therein,  upon  the  ground 
that  the  trustees  In  bankruptcy  are  exclu- 
sively entitled  to  administer  the  assets  of 
the  bankrupt. 

William  S.  Darnell,  for  petitioner.  Froich 
&  Richards,  opposed. 

LEAMING,  -v.  C.  (after  stating  the  facts 
as  above).  [11  Whatever  doubts  may  have 
formerly  existed  touching  the  effect  of  the 
bankrupt  of  a  defendant  pending  certain 
classes  of  actions  in  a  state  court,  it  is  now 
settled  that  an  adjudication  of  bankruptcy 
is  not  operative  to  destroy  or  impair  the  ju- 
risdiction of  a  state  court  In  a  pending  suit 
for  the  enforcement  of  a  spedflc  lien  against 
assets  of  a  bankrupt,  when  such  lien  has 
been  acquired  more  than  four  months  before 
the  filing  of  the  petition  in  bankruptcy. 
Pickens  v.  Roy,  187  U.  S.  177,  23  Sup.  Ct 
78,  47  L.  Ed.  128. 

[2,  3]  It  is  also  weU  setUed  that  the  filing 
of  a  judgment  creditor's  bill  for  the  purpose 
of  setting  aside  a  fraudulent  conveyance, 
and  thereby  subjecting  the  property  to  the 
payment  of  the  judgment  of  the  creditor, 
and  tbe  service  of  process  thereunder,  cre- 
ates a  lien  in  equity  ui>on  the  equitable  es- 
tate of  the  debtor  in  tbe  property  so  con- 
veyed, and  that  a  Iten  of  that  nature  is  un- 
affected by  bankruptcy  of  the  debtor  pend- 
ing tbe  suit  and  more  than  four  months  af- 
ter the  date  of  tbe  entry  of  the  judgment. 
The  state  court  appropriately  enforces  the 
lien  against  the  res.  The  trustee  in  bank- 
ruptcy administers  all  claims  which  are  in 
personam,  but  does  not  succeed  to  tbe  rights 


of  secured  creditors.  Metcalf  v.  Barker,  187 
U.  S.  165,  2S  Sup.  Ct  67,  47  L.  Ed.  122; 
Taylor  t.  Taylor,  S9  N.  J.  Eq.  86,  45  Atl. 
440. 

[41  It  has  also  been  determined  In  this 
state  that  a  recover  of  an  insolvent  corpo- 
ration appointed  by  this  court  may  file  a  bUl 
as  the  representative  of  the  Insolvent  corpo- 
ration to  set  aside  illegal  or  fraudulent 
transfers  of  property  of  the  corporation  of 
which  he  is  receiver,  and  in  that  manner 
subject  the  assets  to  tbe  payment  of  credi- 
tors of  the  insolvent  corporation,  and  that 
such  a  suit  is  operative  to  create  an  equita- 
ble lien  similar  to  that  created  by  a  credi- 
tor's bill  filed  by  a  Judgment  cre^Utor.  Be- 
ceiver  Graham  Button  Co.  t.  Spidman,  SO 
N.  J.  Eq.  120,  24  AtL  671,  affirmed  60  N.  J. 
Eq.  796,  27  Aa  1033. 

[5]  Under  the  authoritiea  above  cited,  and 
the  several  cases  there  reviewed,  it  Is  mani- 
fest that  the  adjudication  of  Insolvency  of 
the  United  Wireless  Telegraph  Company  is 
not  operative  to  destroy  or  impair  the  juris- 
diction of  this  court  for  the  enforcement  of 
the  equitable  lien  asserted  by  complainant: 
on  the  contrary,  the  trustees  in  bankruptcy 
take  the  property  of  the  bankrupt  subject  to 
the  equitable  lien  asserted  by  the  present 
bUl  should  such  lien  be  established  in  the 
suit  now  pending  in  this  court. 

I  am  obliged  to  deny  the  stay  sought  by 
the  petition  filed  in  behalf  of  the  trustees  In 
bankruptcy. 


MFiATiEY  V.  HOWARD. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov,  20, 1911.) 

MoRTOAQEs  (I  88*)— Absolute  Corvbtahck 

—EviMCNOB— Laches. 

In  proceedings  to  establish  a  claim  to  prop- 
erty as  having  been  conveyed  as  security  for  a 
loan,  held  that,  in  view  of  the  long  delay  in 
bringing  suit  after  demand,  and  refusal  and  the 
uncertainty  of^  complainant's  evidence,  and  the 
increased  value  of  the  property,  complainant 
had  not  sustained  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  108-111;  Dec.  Dig.  S  38.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  Elizabeth  Mealey  against  Eidward 
F.  Howard.  From  a  decree  for  defendant 
plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Vice  Chan- 
cellor Learning  in  the  court  below: 

"Our  Court  of  Appeals  in  Lutjen  v.  Lnt- 
jen,  64  N.  J.  Eq.  773,  63  Ati.  625,  has  made 
It  clear  that  this  court  should  not  enforce 
a  claim  which  has  not  been  diligently  pros- 
ecuted when  it  is  apparent  that  the  delay 
of  complainant  may  have  caused  a  loss 
of  evidence  to  the  injury  of  defendant  In 
the  present  case  complainant  allowed  over 
five  years  to  transpire  before  filing  the  pres- 
ent bill,  after  defendant  had  absolutely  re- 
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fused  to  recognize  the  transaction  as  a  loan. 
The    present   difflcnlty   In   ascertaining   the 
trust  arises  from  this  long  delay.    The  mem- 
ory of  complainant  and  her  husband  Is  whol- 
ly unreliable  touching  many  Important  fea- 
tures of  the  transactions  which  must  have 
occurred.    The  bill  asserts  that  prior  to  the 
execution   of  the  assignment  complainant's 
busband  borrowed  from  defendant  $750,  and 
that  complainant  borrowed  at  that  time  $25, 
and  that  the  assignment  was  executed  to  se- 
cure those  loans.     The  direct  testimony  of 
complainant  and  her  husband  was  substan- 
tially to  the  same  effect     It  soon  became 
manifest,  however,  that  neither  complainant 
nor  her  husband  knew  what  money  they  had 
received,  or  when  or  under  what  circum- 
stances they  had  received  it    They  were  ad- 
mittedly in  Ignorance  of  the  $460  payment 
made  by  defendant  to  another  person  on 
their  account  In  September,  and  yet  that  was 
the  largest  single  amount  they  had  received. 
That  payment  and  the  $60  payments  of  -Sep- 
tember 24th  and  October  6th,   respectively, 
were  admittedly  made  subsequent  to  the  ex- 
ecution of  the  assignment  In  question,  yet 
the  bill  charges  that  all  payments  were  made 
at  and  before  the  execution  of  the  assign- 
ment   It  Is  entirely  manifest  that  complain- 
ant and  her  husband  had  entirely  forgotten 
these  details  of  the  transaction,  and  simply 
entertained  a  general  Idea  that  $750  had 
been  received  by  them.    When  the  husband 
of  complainant  was  asked  to  state  how  he 
jnade  up  the  $760  which  he  claimed  had  been 
paid,  he  specified  six  several  payments  aggre- 
gating that  amount,  and  did  not  Include  the 
$450  Item.    The  Inability  of  complainant  and 
her  husband  to  remember  these  facts,  which 
would  be  of  prime  Importance  In  the  event  of 
an  accounting  being  decreed  pursuant  to  the 
prayer  of  the  bill,  discloses  the  difficulties 
which  naturally  and  almost  Inevitably  arise 
from  delay  In  the  assertion  of  claims  of  this 
nature.     The   injurious  efCect   of  delay  is 
not  alone  manifest  In  the  difficulties  which 
would  arise  In  an  accounting.     A  court  of 
equity  Is  now  asked  to  set  aside  a  written 
instrument  which  by  Its  terms  Is  an  absolute 
sale,  and  to  declare  It  to  have  had  a  purpose 
contrary  to  Its  expressed  terms,  and  to  base 
that  decree  upon  the  testimony  of  witnesses 
whose  recollections  of  almost  all  other  fea- 
tures of  the  transactions  are  manifestly  un- 
reliable.    It  may  be  that  complainant  and 
her  husband   could   forget   all   the   details 
which  they  have  manifestly  forgotten,  and 
yet  remember  well  and  accurately  the  gener- 
al fact  that  the  transaction  was  a  loan  and 
not  a  sale.     I  can  see  how  that  might  be 
possible.     But   it  Is   nevertheless   manifest 
that  the  long  delay  Is  largely  the  cause  of 
the  present  difficult  in  the  ascertainment  of 
this  Important  fact    Had  the  bill  been  filed 
promptly  I  cannot  believe  that  any  court 
would  have  found  it  difficult  to  ascertain  the 
exact    truth    touching    this    central    issue. 


There  are  drcnmstances  which  are  consist- 
ent with  the  dahn  of  complainant  that  the 
written  asslgnspent  of  August  19,  1902,  was 
Intended  as  a  security  for  a  loan  or  pro- 
posed loan,  and  not  as  an  absolute  sale.  The 
facts  that  no  specific  consideration  Is  named 
In  the  assignment  and  that  no  obligation 
was  given  for  the  balance  of  the  money  to  be 
paid  are  consistent  with  complainant's  claim 
that  the  assignment  was  to  secure  a  loaQ  for 
an  amount  which  had  not  at  that  time  been 
definitely  agreed  upon.  These  features  also 
measurably  Indicate  that  the  transaction  was 
not  an  absolute  sale  for  an  agreed  amount. 
But  these  features  are  in  no  sense  conclu- 
sive. In  transactions  of  this  nature  between 
parties  who  share  confidence  in  each  other, 
the  borrower  may  trust  the  lender  with  ah 
Instrument  which  defines  the  transaction  as 
a  sale  when  in  fact,  it  is  only  a  loan,  or  be 
may  trust  the  purchaser  for  the  balance  of 
an  agreed  purchase  price.  The  testimony 
of  defendant  Is  to  the  latter  effect  He  says 
that  the  contract  which  complainant  held 
was  sold  to  him  at  the  agreed  price  of  $1,000, 
and  that  he  made  two  payments  on  account 
aggregating  $400,  before  the  assignment  was 
made  to  him,  and  declined  to  make  further 
advance  payments  until  the  assignment  was 
executed  and  a  search  of  the  records  made 
to  show  that  he  would  receive  a  dear  title, 
and  that  when  the  search  was  returned  he 
paid  the  $450  to  complainant's  use,  and 
subsequently  paid  the  remaining  balance. 
Whether  two  $200  payments  were  made  on 
one  day — one  to  complainant  and  one  to  her 
husband — is  also  a  subject  of  dispute.  The 
truth  as  to  that  will  probably  never  be 
known.  The  great  lapse  of  time  raiders  the 
certain  ascertainment  of  that  fact  Impossi- 
ble. It  may  also  be  appropriately  observed 
that  complainant's  present  claim  has  un- 
doubtedly been  asserted  by  reason  of  the  in- 
crease In  value  of  the  premises  in  question ; 
and  It  may  also  be  reasonably  assumed  that 
had  the  premises  depreciated  in  value  com- 
plainant would  not  have  sought  to  recom- 
pense defendant  for  bis  expenditures. 

"My  conclusion  }s  that  complainant  has  not 
sustained  the  burden  of  proof  with  that 
clearness  or  certainty  which  entitles  a  court 
of  equity  to  award  the  relief  here  sought; 
and  that  the  long  delay  of  complainant  In 
the  assertion  of  her  claim  hais  rendered  It 
Impossible  to  accurately  ascertain,  at  this' 
time,  the  facts  and  must  In  consequence  be 
deemed  operative  to  render  it  Inequitable  to 
deny  to  defendant.  In  view  of  such  uncer- 
tainty at  this  time,  the  benefits  of  the  pur- 
chase which  he  claims  to  have  made." 

George  J.  Bergen,  for  appellant  Wescott 
&  Wescott,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  In 
the  opinion  filed  In  the  court  below  by  Vice 
Chancellor  Learning. 
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COOK  et  aL  t.  JACK  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

1.  MOBTGAOES    (§   156*)— RlQHTa  OF  MOBTGA.- 
GEE»— CONSTBUCnVB  NOTICE. 

Where  a  deed  by  executors  recited  a  valid 
power  of  sale  conferred  by  will,  and  purported 
to  be  made  by  virtue  of  the  power,  and  in  con- 
sideration of  a  substantial  sum  paid  by  the 
grantee,  and  the  frantee,  in  fact  paying  no 
consideration,  executed  mortgages  to  third  per- 
sons who  had  no  actual  notice  of  the  fraud, 
and  who  relied  on  the  deed  and  loaned  money 
to  the  grantee  on  the  security  of  the  mortga- 
ges, the  third  persons  acquired  title  as  mort- 
gagees with  the  right  to  enforce  the  mortgages 
against  the  property  described  therein. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  360-365;    Dec.  Dig.  |  156.*] 

2.  Tbusts  ((  102*)— CoHSTBUcnvE  Tbust. 

Where  executors  and  trustees,  with  power 
to  sell,  conveyed  land  to  a  grantee  without  con- 
sideration, to  enable  one'of  the  executors  and 
trustees  to  raise  money  on  the  property  for 
his  own  use,  which  was  in  fact  done,  the  con- 
veyance was  fraudulent,  and  the  grantee  would 
be  compelled  to  execute  a  quitclaim  deed  to  the 
substituted  trustees  under  the  wilL 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  g  153;   Dec.  Dig.  i  102.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  Charles  G.  Cook  and  another,  sub- 
stituted trustees  under  tbe  will  of  James 
Brook,  deceased,  and  others  against  Charles 
Jack  and  others  to  set  aside  a  deed  and 
mortgages.  From  a  decree  of  the  court  of 
chancery  granting  relief  in  part,  and  deny- 
ing relief  in  part,  defendants  appeal.  ^- 
flrmed. 

The  following  Is  the  opinion  of  Vice  Chan- 
cellor Walker: 

Tbe  bill  in  this  case  was  filed  by  Charles 
6.  Cook  and  Charles  H.  Holcombe,  substi- 
tuted trustees  under  the  will  of  James  Brook, 
deceased,  to  set  aside  a  deed  made  by  John 
Sykes  and  Anna  M.  'Hendrickson,  former 
executors  and  trustees  under  said  will,  to 
Charles  Jack,  and  also  two  mortgages  made 
by  Jack,  one  to  Theodore  S.  Stryker,  which 
has  been  assigned,  and  one  to  Thomas  and 
Rebecca  Rowland. 

The  contention  of  the  complainants,  two 
of  whom  are  the  substituted  trustees,  and 
the  others  of  whom  are  beneficiaries  under 
the  wUl  of  the  late  James  Brook,  Is  that 
the  deed  to  Jack  is  a  fraud,  having  been 
made  to  Jack  without  consideration  and  for 
the  purpose  of  enabling  Sykes  to  raise  money 
upon  the  property  for  bis  own  use,  which 
was  In  fact  done.  It  should  be  remarked 
that  Sykes'  cotrustee,  Mrs.  Hendrickson,  now 
deceased,  and  who  was  a  daughter  and  bene- 
ficiary of  the  late  Mr.  Brook,  was  in  nowise 
involved  in  the  fraud,  having  Joined  In  the 
execution  of  the  deed  at  tbe  behest  of  Sykes 
and  with  confidence  in  him.  If  the  deed  to 
Jack  is  valid,  then  the  mortgages  are  valid. 

[1]  If  that  deed  be  void  as  to  complain- 
ants,  the  mortgages   founded   upon   It   are 


void,  unless  the  mortgagees  are  bona  fide 
holders  for  value  and  without  notice  of  the 
fraud.  It  is  undisputed  that  the  mortsaseea 
had  no  actual  notice  of  the  fraud  perpetrat- 
ed by  Sykes,  and  the  only  remaining  ques- 
tion, therefore,  is  whether  they  had  con- 
structive notice.  The  facts  adduced  in  evi- 
dence indicate  that  the  mortgagees  loaned 
their  money  upon  a  title  and  npon  securities 
regular  in  form  and  valid  upon  their  face. 
The  deed  from  the  executors  to  Jack  redtes 
a  valid  power  of  sale  confided  to  them  by 
tbe  testator  In  bis  will,  and  the  conveyance 
purports  to  be  made  by  virtue  of  that  power 
and  In  consideration  of  the  sum  of  $3,500 
paid  by  the  grantee  Jack,  the  rec^pt  where- 
of is  by  the  deed  acknowledged.  The  deed, 
moreover,  contains  covenants  for  title,  and 
imrports  to  convey  all  of  the  estate  at  law 
and  in  equity  which  the  testator  had  In  his 
lifetime  and  at  tbe  time  of  his  decease,  and 
which  tbe  grantors  had  by  virtue  of  the  will, 
and  covenants  that  neither  of  the  executors 
had  done  or  suffered  any  act  whereby  the 
premises  or  any  part  thereof  should  or 
might  be  Impeached,  charged  or  Incumbered 
In  any  manner  whatever.  The  deed  was 
duly  executed  and  acknowledged  April  28, 
and  recorded  May  8,  1906.  Jack  mortgaged 
the  premises  to  Theodore  S.  Stryker  May  8, 
1905,  for  $2,000,  a  consideration  which  ac- 
tually passed  oil  the  strength  of  the  mort- 
gage, which  mortgage  was  recorded  on  the 
day  of  Its  execution.  Jack  made  another 
mortgage  upon  the  premises  May  16,  1905, 
to  Thomas  Rowland  and  Rebecca  Rowland 
for  $1,500.  This  consideration  also  passed. 
I  repeat,  the  moneys  were  loaned  by  these 
mortgagees  on  the  faith,  strength,  and  se- 
curity to  be  afforded  by  tbe  mortgages, 
which  were  predicated  upon  a  perfect  paper 
title  created  by  the  representatives  of  the 
Brook  estate  under  ample  powers.  The  The- 
odore Stryker  mortgage  has  been  assigned 
to  Margaret  A.  and  Lavlnia  A.  Stryker. 

The  mortgagees  have  not  only  answered, 
assertlug  the  validity  of  the  Instruments  in 
question,  but  have  filed  cross-bUls  praying 
for  the  foreclosure  of  their  respective  mort- 
gages. The  facts  in  reference  to  the  loans 
on  these  two  mortgages  differ  somewhat 
each  from  the  other,  but  not  in  a  way  which 
makes  any  difference  as  to  the  legal  aspects 
of  the  case.  Nothing  outside  of  the  record 
Is  relied  upon  by  the  complainants  as  matter 
putting  the  mortgagees  upon  Inquiry  as  to 
the  bona  fides  of  the  transaction  between 
the  executors  and  Jack,  and  nothing  In  tbe 
record  is,  to  my  mind.  Indicative  of  any 
fact  which  would  put  them  upon  Inquiry. 
In  this  posture  of  the  affair,  tbe  equities  of 
the  mortgagees  are  superior  to  those  of  the 
complainants,  whose  equities,  as  against 
every  one  except  a  tx>na  fide  purchaser  for 
value  without  notice,  are,  of  course,  con- 
ceded.   To  overthrow  these  mortgages  would 
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be  to  make  mortgage  loana  upon  record  ti- 
tle a  thing  80  precarlons  aa  to  render  every 
sucb  transaction  unsafe  without  the  most 
searching  inquiry  in  every  case  into  facts 
vrhlch  are  never  presomed  to  exist  No  con- 
sideration of  public  policy,  nor  any  anthor- 
ity,  of  which  I  am  aware,  requires  the  avoid- 
ing of  these  securities. 

[2]  One  prayer  of  the  bill  will  be  granted, 
namely,  that  Jack  be  decreed  to  execute  a 
-qoitdaim  deed  of  the  premises  In  question 
to  the  substituted  trustees  imder  the  will 
•of  the  late  James  Brook.  The  other  prayers 
will  be  denied.  The  prayers  in  the  cross- 
bills of  the  defendants  Stryker  and  Rowland 
will  be  granted,  and  there  will  be  appropri- 
ate decrees  for  foreclosure,  with  costs,  in 
the  case  of  both  mortgages.  The  complain- 
ants are  entitled  to  costs  as  against  Jack. 

Malcolm  O.  Budianan,  for  appellants. 
John  H.  Batikee,  for  respondents. 

PER  ODRIAM.  The  decree  appealed  from 
is  affirmed  for  the  reasons  stated  In  the 
opinion  of  Vice  Chancellor  Walker. 


MOYER  V.  MOYER. 

<  Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  19,  19U.) 

DiVOBCB    (I  129*)— ADTTLTKBT  — BVIDBROB  — 

SumoiKNCT. 

Evidence  held  to  show  adultery  by  defend- 
ant wife,  entitling  plaintiff  to  divorce. 

[Ed.  Note.— For  other  cases,  aee  Divorce, 
Gent.  Dig.  «  4U-M1;  Dec.  Dig.  {  129.*] 

Appeal  from  Coort  of  Chancery. 

Divorce  snit  by  Albert  Moyer  against 
Tlora  H.  Moyer.  Decree  for  complainant, 
and  defendant  appeals.    Affirmed. 

See,  also,  76  N.  J.  Bq.  439,  72  AtL  965. 

The  I  following  Is  the  opinion  of  Vice 
Caiancellor  Howell: 

"The  complaint  made  In  this  case  is  that 
the  defendant  is  guilty  of  the  matrimonial 
ofFense  of  adultery,  and  a  divorce  a  rincnlo 
ia  prayed.  The  parties  were  married  on  Sep- 
tember 3,  1898,  in  New  York  City.  They  re- 
moved to  this  state  in  1906,  and  lived  to- 
gether here  until  1907.  The  i)etitioner  (and 
perhaps  the  defendant  also)  was  a  bona  fide 
resident  of  this  state  at  the  time  of  the  com- 
mission of  one  of  the  offenses  specified  in 
the  petition  and  at  the  time  of  the  beginning 
of  this  suit.  There  are  two  corespondents. 
The  petition  duirges  the  defendant  with 
having  committed  adultery  with  William  R. 
Jamison,  a  physician  now  practicing  medi- 
cine at  Torreon,  Mexico,  on  November  19, 
1904,  at  No.  604  West  112th  street,  in  the 
city  of  New  York,  and  later  with  one  Wil- 
liam R.  Kip,  an  artist,  who  has  a  studio  in 
the  dty  <rf  New  York,  on  the  steamship 
Romanic  on  December  6,  1907,  and  the  week 
following,  and  at  Paris,  in  France,  in  Jan- 


uary, 1908,  and  at  Blamts,  in  France,  In 
May,  1908.  The  testimony  is  voluminous, 
but  is  directed  wholly  to  the  facts  alleged 
and  denied,  and  Is  of  such  a  character  as 
to  leave  no  doubt  in  my  mind  as  to  the 
course  the  decree  should  take.  The  parties 
have  one  child,  Margaret  Bergen  Moyer,  who 
was  bom  January  28,  1901,  and  who  is  now 
by  the  order  of  this  court  in  charge  of  her 
grandmother,  the  mother  of  the  petitioner. 

"The  evidence  shows  conclusively  that  of 
late  years  Mrs.  Moyer  had  little  or  no  af- 
fection for  her  huslmnd.  The  relations  I>e- 
tween  them  were  strained  for  several  years 
before  they  finally  separated.  The  situation 
became  acute  at  the  time  of  the  Jamison 
incident,  which  is  said  to  have  happened  In 
1904.  From  that  time  on  the  wife  mani- 
fested an  inclination  to  leave  her  home  aa 
frequently  and  to  stay  away  as  long  as  tt 
was  possible  for  her  to  do  so.  She  was 
little  under  the  control  of  her  husband,  for 
the  reason  that  she  had  some  independent 
means,  and  she  was  therefore  not  obliged 
to  have  recourse  to  him  for  money.  In  May, 
1907,  she  went  unaccompanied  to  Europe  un- 
der the  pretense  of  seeking  better  health 
conditions,  leaving  her  child  in  the  custody 
of  the  petitioner  and  his  mother's  family. 
She  returned  in  September,  1907,  and  about 
the  only  incident  of  this  trip  which  came  out 
in  the  evidence  Is  the  isolated  fact  that  on 
her  return  voyage  she  I)ecame  acquainted 
with  the  corespondent  Kip.  From  August, 
1907,  imtil  December  of  that  year,  she  re- 
mained in  this  country,  but,  as  I  gather  from 
the  evidence,  she  was  not  at  her  home  very 
much,  and  in  December  of  the  same  year 
she,  with  only  a  few  days  warning  to  her 
husband,  without  his  permission  and  with- 
out his  aid  or  connivance,  again  departed 
for  Europe  under  circumstances  which  will 
t>e  commented  on  later,  and  again  leaving 
her  infant  child  in  the  custody  of  its  grand- 
mother. She  did  not  return  to  this  country 
until  August  of  the  following  year.  These 
two  trips  to  Europe  are  main  events  in  her 
married  life,  but  they  are  by  no  means  the 
only  evidences  of  her  wandering  disposition. 
The  case  shows  that  she  was  away  from 
her  home  more  or  less  during  the  whole 
period  of  their  married  life,  and  it  demon- 
strates to  my  mind  the  fact  that  she  was 
not  satisfied  with  her  home  and  its  sur- 
roundings. She  was  wayward,  peevish,  ex- 
acting, and  apparently  completely  devoid  of 
a  sense  of  the  obligation  which  rested  upon 
her  by  virtue  of  the  marital  relation. 

"I  will  take  up  first  the  diarges  of  adul- 
tery with  Kip.  There  is  no  evidence  to 
show  what  Mrs.  Meyer's  relations  with  Kip 
were  on  her  first  return  voyage  in  B^tem- 
ber,  1907;  neither  is  there  any  evidence 
touching  their  relations  after  their  arrival 
in  this  country,  except  that  between  her  re- 
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tnm  In  September  and  her  det>artnre  In  De- 
cember of  1907  they  lunched  together  In 
New  York  once,  at  which  time  she  visited 
him  at  his  studio.  It  Is  Important  to  note 
that  Mrs.  Moyer  and  Mr.  Kip  were  domiciled 
In  or  near  to  the  city  of  New  York,  and 
that,  so  far  as  appears  In  the  case,  neither 
of  them  ever  had  any  business  which  would 
carry  them  to  Boston  or  lead  them  to  make 
that  port  a  port  of  departure  for  Europe. 
Mrs.  Moyer,  however,  had  a  brother  who 
was  In  Boston  In  December,  1907.  When  she 
announced  to  her  husband  that  she  Intended 
to  go  to  Europe  within  a  few  days,  she  did 
not  seek  his  aid  In  obtaining  money  for  her 
expenses  or  accommodations  on  the  steam- 
ship. She  herself  arranged  In  New  York 
with  the  Cook  Tourist  Company  to  provide 
her  with  accommodations  on  a  steamship 
sailing  from  Boston  on  December  the  5tb.  She 
went  to  Boston  a  day  or  two  before,  met 
her  brother,  who  accompanied  her  to  the 
ship.  When  she  got  on  board,  she  says  she 
found  Mr.  Kip  there;  that  they  were  greatly 
surprised  at  meeting  each  other  In  that 
casual  and  unexpected  mftnner.  This  con- 
dition of  surprise  was  likewise  testified  to  by 
her  brother,  who  was  with  her  at  the  time. 
It  was  said  on  behalf  of  Mrs.  Moyer  that 
this  was  a  mere  coincidence,  that  there  was 
no  proof  of  prearrangement,  nor  any  evi- 
dence that  she  and  Mr.  Kip  had  at  any  time 
previously  agreed  to  meet  on  that  particular 
vessel  on  that  particular  day.  Granting  the 
fact  and  giving  that  argument  its  full  force, 
let  us  see  what  happened  afterward.  It 
turned  out  that  their  rooms  on  the  vessel 
had  been  so  selected  as  that  they  were  ex- 
actly opposite  each  other  on  the  same  cor- 
ridor, and  that  they  were  the  last  rooms  on 
tliat  corridor,  and  therefore  could  not  be 
passed  by  other  passengers  in  going  to  their 
various  apartments.  This  may  have  been  a 
coincidence,  also,  but  it  will  strike  one,  I 
think,  as  a  very  singular  fact  that  they 
should  be  thus  early  in  their  voyage  doubly 
surprised,  first,  in  finding  themselves  upon 
the  same  ship  together ;  and,  second,  in  find- 
ing that  they  were  accommodated  with 
quarters  which  were  in  such  close  proximity. 
Mrs.  Moyer  evidently  saw  the  danger  of 
the  situation,  and  she  modestly  requested 
Mr.  Kip  to  change  his  room.  This  Mr.  Kip 
absolutely  refused  to  do.  It  does  not  seem 
to  have  occurred  to  her  that  she  might  have 
asked  the  authorities  on  the  vessel  to  change 
her  room;  at  any  rate,  they  severally  oc- 
cupied the  rooms  to  which  they  had  been 
assigned  during  the  voyage.  These  may  all 
have  been  coiaddences  and  be  consistent 
with  entire  innocence,  but  they  fit  Into  a 
general  scheme  and  plan  of  travel  which 
throws  the  burden  of  proof  upon  Mrs.  Moy- 
er to  clear  herself  of  the  suspicions  which 
accompany  these  circumstances. 

"The  coincidences,  however,  continue.    They 
find  themselves  booked  for  the  same  port  in 


Italy.  They  find  themselves  staying  to- 
gether at  that  port  for  a  few  days,  and  Qua 
traveling  together  to  Paris.  Th^  oontiiise 
their  acquaintance  and  familiarity  In  tlut 
city.  She  becomes  his  "artist's  modeL'  Hi'', 
automobile  is  at  her  command.  They  mak' 
a  five-day  motor  car  trip  to  Southern  France 
They  remain  in  Blarratz  together  for  tm 
months,  and  return  together  to  Paris  acd 
remain  together  there  until  her  det>artuR 
for  home  in  the  latter  part  of  July.  DnrlKr 
all  of  this  period  she  wrote  some  of  the  mos 
remarkable  letters  that  were  ever  writtea 
by  a  decent  and  Innocent  woman.  She  pnr- 
poses  a  life  of  shame  in  order  to  get  rid  of 
her  husband  and  to  avoid  her  married  tie. 
and  she  puts  it  on  the  ground  tliat  her  in- 
come is  Insnfilclent  for  her  to  lire  on.  and 
that  she  cannot  live  with  ber  bnsband. 
Under  date  of  January  11,  1908,  about  10 
days  after  she  had  reached  Paris,  sbe  writes 
to  her  husband's  mother:  'If  I  eat  my  lundi 
and  dinner  here  it  costs  me  eight  francs 
extra.  I  can't  always  aflTord  that,  bot  I 
am  going  into  business  as  an  artlsfs  modd. 
I  see  your  hands  go  up  in  holy  horror.  Mr. 
Kip  Is  going  to  paint  me  for  the  salon,  and 
a  regular  model  gets  ten  francs  a  day,  or 
two  dollars,  but  I  will  probably  tire  myself 
out  in  baU  a  day  and  only  get  one  dollar: 
however,  that  will  help  greatly.  If  you 
are  shocked  at  my  going  to  his  apartment 
to  pose.  Just  kindly  remember  that  this  is 
the  Latin  quarter  and  one  does  what  one 
pleases  without  the  least  comment  and  that 
if  I  can  help  myself  in  such  a  way  I  shall 
not  hesitate.  He  has  an  excellent  oonide,  i 
man  and  woman,  always  there.  He  Is  so 
nice  to  me  that  I  can  scarcely  h^eve  he  b 
human ;  his  automobile  is  always  at  mr 
disposal,  and  he  has  helped  me  tremendoDsl; 
to  get  settled.  •  •  •  Between  you  ami 
I,  I  think  they  will  feel  a  lot  worse  when 
I  take  still  further  steps.  You  may  or  may 
not  think  I  am  right,  mother  dear,  but  to 
exist  in  this  non-exlstant  way  and  to  be 
neither  married  or  single  does  not  appeal  to 
my  common  sense,  and  I  am  almost  decided 
to  get  a  divorce  and  at  least  appear  re- 
spectable in  the  eyes  of  the  world.  I  can 
better  my  position  in  many  ways  it  I  an 
unincumbered,  but  I  can  only  be  open  to 
more  and  more  criticism  and  suspicion  if  1 
am  married  and  still  have  no  visible  hus- 
band. It  isn't  as  tho  I  were  acting  singly 
in  this.  I  left  home  not  because  I  wanted 
to  but  because  it  was  mutually  agreed  that 
I  could  not  live  there,  and  I  assure  yoi 
If  my  husband  cannot  si4>port  me  with  mon- 
ey nor  morally  by  giving  me  my  child,  I 
shall  not  consider  myself  bound  to  blm  in 
any  way,  and  if  he  is  a  gentleman  be  wi'.l 
give  me  a  divorce  readily  and  In  so  dolui; 
protect  his  child.  I  did  not  mean  to  speak 
of  this  so  soon,  but  some  how  It  came  out 
this  morning.  Every  day  I  am  more  con- 
vinced that  I  must  do  it.'    Xw»  weeks  later 
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she  writes  to  her  husband:  1  have  found 
that  I  cannot  live  on  my  Income ;  if  I  had 
more  I  should  not  now  ask  you  for  what 
it  Is  my  right  to  have;  as  long  aa  I  could 
support  myself  I  asked  for  nothing.  •  »  • 
you  know  as  well  as  I  that  I  have  left  home 
not  because  I  wanted  to  but  because  we 
cannot  live  together.  Tou  promised  last 
spring  to  let  me  have  Margaret  In  the  fall. 
You  broke  that  promise,  and  as  a  result  I 
am  alone,  unprotected  either  morally  or 
socially  or  financially,  and  Margaret  Is  with- 
out her  lawful  heritage.  If  you  will  get 
your  wits  together  you  will  know  that  this 
condition  cannot  go  on  much  longer.  I 
can't  live  with  you  or  you  can't  live  with 
me.  I  know  of  no  way  to  earn  my  own 
living,  and,  furthermore,  since  I  have  been 
your  wife  my  health  has  been  so  undermined 
as  to  make  that  an  impossibility.  Up  to 
this  time  we  have  managed  things  in  a  fair- 
ly decent  way.  I  implore  you  now  as  you 
love  your  daughter,  your  own  good  name 
and  mine,  to  assist  me  in  a  divorce  and  to 
give  me  enough  alimony  to  make  it  possible 
to  live  with  the  necessary  comforts  of  life. 
I  don't  say  this  to  threaten  you,  but  only  as 
an  inevitable  fact  that  If  you  neglect  to 
help  me  in  this  request  that  you  will  re- 
gret it,  for  I  shall  be  obliged  to  take  steps 
that  are  considered  disgraceful  and  for 
which  you  will  be  responsible.  Up  to  tliis 
time  you  have  laid  all  blame  on  my  should- 
ers. I  did  not  care — ^I  conid  take  it  without  It 
hurting  others.  Now  it  is  different,  my  ac- 
tions now  will  forever  reflect  on  my  child, 
and  those  acts  will  be  inevitable.  I  claim 
the  right  to  map  out  my  own  life  under  the 
circumstances  and  although  I  shall  go  home 
to  see  my  child  I  shall  never  stay  in  your 
house  again  and  I  consider  all  obligations 
to  yon  as  a  wife  are  ended.  A  divorce  In 
France  is  not  the  nasty  thing  it  is  in  N.  X. 
I  have  obtained  expert  advice  and  know 
that  it  can  l>e  done  easily  and  quietly  but 
a  cause  must  exist  and  at  present  there  is 
none.  This  must  t>e  given  your  immediate 
attention  for  I  have  not  the  money  to  go 
along  blindly  as  I  must  now  until  my  health 
is  again  regained.  *  ♦  •  1  hope  you  will 
see  this  the  way  it  is  meant,  L  e.  in  the  light 
of  self-protection.  Certainly  it  must  be  plain 
to  you  that  I  need  support  to  live  and  to  be 
respectable  I  need  my  freedom.  If  yon  are 
coming  over  here  it  will  be  so  much  easier 
to  handle.' 

"All  the  above-recited  facts  are  admitted 
by  Mrs.  Moyer.  She  denies  the  fact  of  adul- 
tery or  wrongdoing  of  any  character,  and 
claims  tliat  this  whole  series  of  events  is 
consistent  with  chastity  and  Innocence.  Her 
manner  on  the  witness  stand  was  itself  a 
refutation  of  her  denial  and  a  confession 
of  her  guilt.  She  was  impudent,  flippant, 
and  apparently  regardless  of  the  gravity  of 
the  situation  and  its  effect  on  her  future. 

"The  room  steward  who  bad  charge  of  the 


apartments  of  Mrs.  Moyer  and  Mr.  Kip  on 
the  Romanic  was  sworn  as  a  witness  to 
their  acts  on  the  vessel.  His  name  is  John 
O.  Young.  He  testified  that  he  first  saw 
Mrs.  Moyer  on  the  ship  on  its  sailing  day 
about  half  an  hour  before  its  departure,  and 
that  she  asked  him  if  Mr.  Kip  was  on  board. 
He  says  that  he  looked  at  his  list  and  found 
that  Mr.  Kip's  room  was  directly  opposite 
Mrs.  Moyer's,  and  he  described  minutely 
relation  of  the  rooms  to  each  other ;  that 
about  an  hour  after  the  ship  sailed  he  saw 
Mr.  Kip  in  Mrs.  Moyer's  room;  and  that 
on  the  following  morning  after  Mr.  Kip  had 
taken  his  bath  the  witness  saw  him  in  Mrs. 
Moyer'ia  room  dressed  in  his  pajamas  and 
bathrobe,  at  which  time  Mrs.  Moyer  was 
still  In  her  t>erth.  On  a  number  of  occasions 
he  saw  Mr.  Kip  in  Mrs.  Moyer's  room,  and 
occasionally  he  saw  Mrs.  Moyer  in  his  room, 
and  he  usually  saw  them  together  when  he 
had  finished  Ills  work  each  night  about  11 
o'clock,  and  that  on  some  occasions  Kip 
would  stay  in  her  room  as  long  as  an  hour 
in  the  morning;  that  he  saw  him  go  to 
her  room  about  half  past  7  in  the  morning 
every  morning  of  the  voyage,  13  mornings 
as  he  counted  them,  ^niese  statements  can- 
not be  denied  by  any  one  except  Mrs.  Moyer. 
She  does  deny  them,  and  her  case  depends 
upon  her  ex  parte  testimony.  An  attempt 
was  made  to  impeach  the  statements  of 
this  witness  by  Mrs.  Moyer's  counter  state- 
ment as  to  the  Italian  port  at  which  they 
debarked,  she  declaring  that  it  was  at  Na- 
ples, and  the  witness  stating  that  it  was  at 
Genoa.  In  the  absence  of  other  testimony, 
I  am  Inclined  to  believe  the  statement  of 
tlie  steward,  not  only  on  account  of  his  dis- 
interestedness and  of  his  clear  statement 
of  the  fact,  but  also  on  account  of  the  prob- 
abilities. At  any  rate,  at  whatever  port  they 
did  disembark,  they  left  that  port  together 
and  went  to  Paris  together  therefrom.  Of 
this  fact  there  can  be  no  doubt. 

"The  absence  of  her  paramour  from  the 
witness  stand  must  count  against  the  truth 
of  her  statements  and  denials.  The  amend- 
ed petition  was  filed  November  12,  1908.  I 
assume  that  Kip  lives  in  New  York.  During 
the  whole  period  of  the  pendency  of  this 
suit  his  deposition  could  have  been  placed 
on  the  files  of  the  court  So  far  as  appears, 
he  was  not  further  away  than  New  York 
City,  but  no  attempt  was  made  on  the  part 
of  Mrs.  Moyer  to  procure  his  testimony  or 
to  get  in  any  form  the  benefit  of  any  denials 
that  he  might  choose  to  make.  It  was  held 
hi  Blbby  v.  Blbby,  33  N.  J.  Eq.  66,  that  the 
absence  of  the  testimony  of  the  paramour 
when  it  could  have  been  produced  was  of 
much  significance  in  reaching  a  conclusion 
as  to  the  guUt  of  the  defendant.  In  my 
opinion  these  facts  and  drcumstances  prove 
the  charge  of  adultery  with  Kip  made  in  the 
petition.  They  are  susceptible  of  no  other 
construction.    No  decent,  self-respecting,  In- 
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nocent  woman  wonld  permit  all  the  things 
to  happen  that  did  happen  to  Mrs.  Moyer, 
and  her  conduct  la  therefore  capable  of  bnt 
one  conatmction. 

"The  charge  of  adultery  with  Dr.  Jamiaon 
standa  npon  the  teatlmeny  of  Miss  Carrol; 
and,  although  it  la  denied  by  both  Mrs.  Moy- 
er and  Dr.  Jamison,  I  am  constrained  to 
belleTe  that  Miss  Carrol's  statement  la  true. 
In  Derby  ▼.  Derby,  21  N.  J.  Eq.  36,  it  was 
held  that  the  testimony  of  a  alngle  wltneaa 
might  be  sufficient  to  prove  adultery  in  a 
divorce  proceeding,  although  denied  by  the 
defendant  upon  oath;  that  whether  the 
disinterested  witness  was  believed  or  not 
must  depend  upon  the  probability  of  his 
Btory,  his  own  character,  the  consistency  of 
his  evidence,  and  perhaps  somewhat  on  the 
character  of  the  defendant  In  a  proceeding 
of  this  character  it  certainly  would  not  be 
expected  that  the  parties  at  fault  would 
admit  their  guilt,  but,  on  the  contrary,  it 
is  to  be  expected  that  they  both  would  deny 
the  allegation,  however  true  It  might  be. 
It  must,  therefore,  be  apparent  that,  tf  a 
prima  fade  case  is  made,  something  more 
than  the  mere  denials  of  the  guilty  parties 
wiU  be  needed  to  meet  the  burden.  I  do 
not  find  any  circumstances  in  the  evidence 
relating  to  the  charge  of  adultery  with  Dr. 
Jamison  which  has  this  effect  In  fact  all 
the  circumstances  corroborate  Miss  Carrol's 
story.  The  fact  that  Dr.  Jamison,  although 
he  came  from  Mexico  to  New  Tork  for  the 
purpose  of  taking  a  postgraduate  course  in 
medicine,  which  he  must  have  contemplated 
would  have  occupied  several  months,  two 
or  three  days  after  the  alleged  matrimonial 
offense- deserted  bis  medical  studies  and  re- 
turned to  his  home,  a  drcnmstance  concern- 
ing which  there  is  not  a  word  of  explana- 
tion. The  correspondence  which  followed 
must  be  held  to  obliterate  the  last  scintilla 
of  truth  in  the  denials  made  by  these  guilty 
parties.  Mrs.  Moyer  apparently  had  a  strong 
affection  for  Dr.  Jamison.  He  was  a  former 
sweetheart,  and  they  had  at  one  time  been 
engaged  to  be  married.  She  declared  at  one 
time  to  her  husband  that  she  never' had  any 
affection  for  any  man  except  Dr.  Jamlsou. 
The  case  on  this  head  falls  within  the  ruling 
of  the  court  in  Berckmans  v.  Berckmans,  16 
N.  J.  Eq.  122,  and  Black  v.  Black,  30  N.  J. 
Bq.  228. 

"My  condnsion  therefore  is  that  Mrs. 
Moyer  is  guilty  of  adultery  with  both  Jami- 
son and  Kip,  as  is  charged  in  the  petition, 
and  a  decree  of  divorce  wUl  be  advised  ac- 
cordingly." 

Pitney,  Hardin  ft  SUnner,  for  appellant 
Samnel  Kallsch,  Jr.,  for  respondent 

FEB  CUBIAM.  The  decree  appealed  from 
is  affirmed  for  the  reasons  stated  in  the 
opinion  of  Vice  Chancellor  HoweU. 


PEOPLE'S  BKBrWTNG  CO.  OV  TBENT(H!i| 

UEVIS  et  ai. 
(Court  of  Brrors  and  Appeals  of  New  Ja 
June  19,  1911.) 

1.  IifJiTNcnoN    (I   128*)  —  Brkach  or  Ge-j 

TBACP— SUFFICIWrCT     OF     ColTCKJlCT— SCIT-f 
CMNOT    OF   BviDBirCK. 

In    a    suit    to    restrain    defendanti  incl 
breaching  a  contract  to  sell  complainant* •  I 
ezdudvely  for  five  vears,  evidence  keU  b£-  | 
dent  to  show  that  the  defense  that  comfJiii- 
anf  8  beer  had  deteriorated  was  antrotL 

[Ed.  Mete.— For  other  cases,  see  IiijnBeim.1 
Dec  Dig.  I  128.»] 

2.  Ilf  JT7ITCTI0K    (I  16*)— ADKQTTAOT   OF  BBtt  ' 

DT  AT  Law. 

Whether  complainant,  in  a  auit  to  nttrc 
the  violation  of  a  contract  to  sell  complaimtfi 
beer  exclusively  for  five  years,  which  cootne 
baa  more  than  two  years  to  mn,  ha»  an  i^ 
qoate  remedy  at  law,  is  not  to  be  deteimiBsi 
by  defendant  8  solvency  alone,  bat  the  diSes^ 
of  ascertaining  complainants  damages,  ite 
mnltiplidbr  of  soitB,  and  the  continning  cku- 
acter  of  the  injory  are  to  be  conaidered. 

[Ed.  Note.— For  other  cases,  see  InjonetiaL 
Cent  Dig.  I  16;   Dec.  Dig.  |  10.*] 

3.  Pabtnkhship   (S   242*)— Bbeaoh    of  Cos- 
tract— Pabties  Liable. 

Where  a  partnership  enters  into  a  en- 
tract,  and  before  it  is  performed  the  partna- 
ship  IS  dissolved,  and  the  business  of  the  pan- 
nership  continued  by  one  of  the  partners,  if 
injimction  lies  to  restrain  breach  of  the  ooi- 
tract,  it  may  be  brought  against  all  the  part- 
ners. 

[Ed.  Note. — For  other  cases,  see  Partnership. 
Dec.  Dig.  $  242.*] 

4.  iRjuNcnon  (I  23*)— Breach  of  Coittbaci 
-Defenses. 

In  a  suit  to  enjoin  defendanta  from  breacb 
of  a  contract  to  sell  complainant's  beer  for  fire 
years,  the  fact  that  defendants  liave  contracted 
to  take  the  beer  of  another  brewing  company, 
to  whom  they  will  have  to  respond  m  damacei 
if  obliged  to  perform  the  contract  with  com- 
plainant, is  no  defense. 

[Ed.  Note.— For  other  cases,  see  InjonctioD, 
Cent  Dig.  {  22;    Dec.  Dig.  i  23.*] 

6.  Injunotior   (I  169^*)— Costs. 

Where,  in  a  suit  to  enjoin  breach  of  • 
contract  many  more  affidavits  are  teken  by 
complainant  in  rebuttal  of  new  matter  intro- 
duced by  defendants  than  were  necessary,  costs 
to  cover  those  affidavits  will  not  be  given  oom- 
plalnant  on  granting  the  injunction. 

[E!d.  Note. — For  other  cases,  see  Injonctioo, 
Dec  Dig.  {  169%.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  the  People's  Brewing  Conqmny  of 
Trenton  against  Harris  Levin  and  Samuel 
Levin  to  restrain  violation  of  a  contract  In- 
junction granted,  and  defendants  appeaL 

The  following  is  the  opinion  of  Vice  Chan- 
cellor Walker: 

"My  examination  of  this  matter  has  led  me 
to  the  condusion  that  the  order  to  show 
cause  should  be  made  absolute  and  that  a 
prellmluary  injunction  should  issue. 

"The  case  is  practically  on  all  fours  with 
that  of  Felgeuspan  v.  Nlzolek,  71  N.  J.  Eq. 
382,  es  AQ.  703,  and  Is,  in  my  Judgment,  (ot- 
emed  by  it 
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[1]  "The  prlnctpal  defenses  rdled  on  were 
that  the  beer  famished  by  the  complainant 
to  the  defendants  under  the  contract,  where- 
by they  obligated  themselves  to  purchase  and 
sell  the  complainant's  product  exclusively  for 
five  years  from  the  date  of  the  atrreemoat — 
that  Is,  five  years  from  December  17, 1906,  at 
their  place  of  business  No.  167  South  Broad 
street,  Trenton,  N.  J. — was  of  poor  and  un- 
marketable quality  and  had  deteriorated  to 
such  an  extent  as  to  be  practically  unfit  for 
uae.  Upon  the  coming  in  of  the  defendant's 
a£Sdavits  on  the  return  of  the  order  to  show 
cause,  this  exploitation  being  new  matter, 
leave  was  given  to  the  complainant,  as  is 
quite  usual  in  such  cases,  to  answer  it 

"On  the  adjourned  day  complainant  pro- 
duced affidavits  of  more  than  75  retail  deal- 
ers In  its  beer,  who  testified  that  the  product 
was  good  and  wholesome,  and  also  the  affi- 
davits of  over  500  consumers  of  the  beer,  who 
deposed  that  It  was  pure,  wholesome,  palata- 
ble, and  nourishing,  and  as  good  as  any  on 
the  market  Besides  this,  the  complainant's 
heer  was  submitted  to  chemical  analysis,  and 
the  analyst  has  deposed  that  the  results  of 
the  analysis  indicate  that  the  specimens  sub- 
mitted have  been  produced  according  to  prop- 
er methods  and  have  been  properly  fermented 
and  treated,  and  that,  generally  speaking, 
the  beer  possessed  a  good  composition  and 
bad  evidently  been  produced  from  sound  ma- 
terlaL  The  complainant  prevails  by  the  clear 
weight  of  the  evidence  on  the  Question  of  the 
quality  of  the  beer;  and  this,  quite  aside 
from  the  chemical  analysis. 

[2]  "The  other  point  strenuously  insisted 
upon  by  the  defendants  was  that  the  com- 
plainant had  an  adequate  remedy  at  law,  and 
that  therefore  an  injunction  would  not  He 
negatively  to  enforce  the  covenant  made  by 
the  defendants  with  the  complainant,  and 
they  relied  upon  the  case  of  Sperry  it  Hut- 
chinson Co.  V.  Vine  Bros.,  66  N.  J.  Elq.  839,  67 
Atl.  1036.  A  perfect  answer  to  this  conten- 
tion Is  found  in  the  fact  that  this  court  de- 
cided the  Felgenspan  Case  after  the  decision 
of  the  Sperry  &  Hutchinson  Case  by  the  Court 
of  Errors  and  Appeals,  not  passing  the  latter 
sub  silentio,  but  distinctly  asserting  that  it 
could  not  be  considered  as  governing  the  Fel- 
genspan Case,  which  case  was  affirmed  on  ap- 
peal in  Felgenspan  v.  Nlzolek,  72  N.  X  Eq. 
949,  68  Atl.  1116.  Therefore  we  have  the 
Court  of  E^rrors  and  Appeals,  whldi  made  the 
law  in  the  Sperry  &  Hutchinson  Case,  affirm- 
ing the  Felgenspan  Case,  In  which  it  was 
held  in  this  court  that  the  ^>erry  St  Hut- 
chinson Case  did  not  apply.  These  decisions 
are  entlrdy  dispositive  of  the  objection  that 
there  exists  In  the  case  at  bar  an  adequate 
remedy  at  law,  and  I  am  not  at  liberty  to  dis- 
regard those  decisions,  but  must  apply  them. 

"Although  they  assert  the  contrary,  It  dear- 
ly appears  that  the  defendants  fully  under- 
j)tood  the  nature  and  eflTect  of  the  agreement 
which  they  made  to  purchase  and  sell  the 


complainant's  beer  ozdnslvely  for  a  period 
of  five  years,  a  Uttle  more  than  two  years  of 
which  has  yet  to  run.  Even  If  Vice  Chanod- 
lor  Pitney's  remark  in  Felgenspan  t.  Nlzo- 
lek, concerning  the  case  of  Sperry  ft  Hutdiln- 
son  T.  Tine  Bros.,  to  the  eflTect  that  if  the 
contract  in  the  Sperry  ft  Hutchinson  Case 
was  for  one  year,  that  featuA  alone  would 
distinguish  it  from  the  Felgenspan  Case,  I 
do  not  understand  him  to  dedde  that  he  would 
not  have  Issued  an  injunction  In  the  Felgens- 
pan Case  to  protect  the  complainant  in  the 
fruits  of  the  contract  for  its  last  year,  If  only 
one  year.  Instead  of  nearly  the  five  for  which 
it  was  drawn,  had  then  yet  to  run;  but, 
whether  so  ot  not,  it  cannot,  I  think,  be  In- 
ferred from  Felgenspan  t.  Nizolek  that  a 
contract  ^f  the  kind  under  consideration, 
which  had  as  much  as  two  years  to  run, 
would  not  have  been  protected.  Wlille  Vice 
Chancellor  Pitney  In  the  Felgenspan  Case  re- 
marked that  presomably  the  defendants  in 
the  Sperry  ft  Hntdiinson  Case  were  able  to 
resiwnd  in  damages,  he  does  not  dedde  that. 
If  the  defendant  in  the  Felgenspan  Case  was 
financially  responsible,  that  fact  alone  would 
disentitle  the  complainant  to  an  injunction. 
On  the  contrary,  he  holds  that  pecuniary  re- 
sponsibility Is  only  one  element  to  be  con- 
sidered upon  the  question  of  adequate  remedy 
at  law,  and  that  the  difficulty  of  ascertaining 
and  proving  the  amount  of  the  commodity 
sold  and  the  profit  at  which  it  might  be  sold 
and  the  multiplicity  of  suits  tor  damages  are 
elements  also  to  be  takai  into  consideration 
in  deciding  this  question.  He  remarks  that 
to  say  that  the  complainant  must  not  only 
accomplish  the  difficult  task  of  keeping  ac- 
count and  preserving  the  proof  of  the  amount 
of  beer  sold  by  the  defoidant  for  the  fall 
period  of  five  years,  or  even  for  one  or  two 
years,  and  then  sue  to  recover  its  damages, 
seems  to  be  a  mockery;  that  the  continuing 
character  of  the  Injury  seems  to  be  of  It- 
self, according  to  well-settled  principles,  a 
snffident  ground  for  the  interference  of  the 
court  Here  is  a  pointed  intimation  that  the 
injunction  would  have  been  awarded  In  the 
Felgenspan  Case  if  the  contract  would  have 
expired  in  one  year  instead  of  five. 

[3]  "The  contract  here  involved  was  found- 
ed upon  adequate  consideration,  and,  having 
been  kept  by  the  complainant  the  defendants 
will  be  obliged  to  keep  it  It  is  contended  on 
thdr  behalf  that  they  have  dissolved  part- 
nership, and  that  the  defendant  Samuel 
Levin  conducts  the  business  concerning  which 
the  agreement  was  made,  and  that  the  de- 
fendant Harris  Levin  is  disassociated  from 
him  In  that  business.  The  complainant  dis- 
putes the  bona  fides  of  dissolution  and  claims 
that  it  was  made  with  the  covert  purpose  of 
relieving  Harris,  who  appears  to  have  proper- 
ty, from  responsibility  under  the  agreement 
Deciding  nothing  with  reference  to  this  ques- 
tion, I  hold  that  the  injunction  may  properly 
gp  against  both  defendants,  and  thereby  the 
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complainant  will  be  protected  In  Its  enjoy- 
ment of  the  frnlts  of  the  contract  made  by 
both  of  the  defendants  concerning  the  busi- 
ness at  No.  167  South  Broad  street,  Trenton, 
although  only  one  of  them  may  now  be  carry- 
ing on  that  business. 

[4]  "Notwithstanding  their  agreement  with 
the  complainant,  the  defendants  hare  entered 
into  a  contract  to  take  the  beer  of  another 
brewing  company,  to  whom  they  have  become 
heavily  Involved  financially,  and  to  whom 
they  may  have  to  respond.  If  they  are  oblig- 
ed to  keep  faith  with  the  complainant  It 
would  appear  that  they  are  between  Scylla 
and  Charybdls.  They  ask  the  court  to  save 
them  from  themselves.     It  cannot  be  done. 

[6]  "This  application  has  been  sharply  liti- 
gated, and  the  complainant  is  entitled  to 
costs,  which  should  not,  however,  include  all 
of  the  affidavits  taken  by  complainant  In 
rebuttal  of  new  matter,  as  many  more  affida- 
vits were  taken  on  that  score  than  were'  nec- 
essary to  countervail  and  outweigh  the  af- 
fidavits submitted  by  the  defendants.  I  will 
hear  counsel  on  the  question  of  the  extent  to 
which  the  taxation  should  be  allowed  to  go." 

Franklin  W.  Fort,  for  appellants.  John  H. 
Backes,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Walker. 


HOENTJNG  et  A  ▼.  TOWN  OF  WEST  NEW 
YORK  et  al. 

(Supreme    Court   of  New   Jersey.     Dec   19, 
1011.) 

(Syllalui  &v  the  Court.) 

1.  Municipal  Cobpobations  (8  333*)— Cor- 

TBACTS — "CKBTIFIBD     ChECK.''^ 

The  requirement  that  bidders  on  a  con- 
tract for  public  Improvement  shall  aubmit  cer- 
tified checks  to  the  order  of  the  town  treas- 
urer with  their  bids  is  substantially  fulfilled 
by  the  sabmission  of  a  cashier's  check  on  an 
accredited  bank,  to  the  order  of  the  town,  in- 
dorsed by  the  bidder. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  859;  Dec.  Dig.  | 
333.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  2,  p.  1034.] 

2.  MUKICIPAI.  COBPOBA-nORS    (J  332*)— CON- 

tbacts— REoni.ABiTY  ot  Bid. 

An  advertisement  for  bids  under  section 
64  of  the  Town  Act  of  1895,  p.  218,  as  amend- 
ed in  1906  (P.  L.  p.  325),  required  bidders  to 
bid  a  percentage  of  a  standard  price  and  also 
to  state  the  number  of  working  days  required 
for  completion,  which  with  the  allowance  pro- 
vided for  inspector's  wages  would  figare  as  an 
item  in  the  bid.  Held,  that  a  statement  of 
such  number  of  working  days  was  an  essential 
element  in  the  ascertainment  of  the  lowest 
bid,  and  that  its  omission  by  a  bidder  rendered 
his  bid  irregular  and  the  award  of  the  contract 
.to  such  bidder  invalid. 

[Ed.  Note.— For  other  cases,  see  'Municipal 
Corporations,  Dec.  Dig.  |  332.*] 


Certiorari,   on  the  prosecution   of   Ma=:- 
da   Homung  and  others  against   tbe  To-ri 
of  West  New  York  and  Joseph   Roscitt  t 
review  a  resolution  of  the  Municipal  Board 
of  such  town.    Award  of  contract  set  ariu- 

Argued  November  term,  1911,  before  GAL 
RISON,  PARKER,  and  BERGEN,   JJ. 

Collins  &  Corbin,  for  prosecutors.  Man 
A.  Sullivan,  for  defendant  town  of  West  N'e? 
York.  Pierre'  P.  Garven,  for  defendant  Bns- 
cltt 

PARKER,  J.  Prosecutors  atta<A  the  le- 
gality of  a  resolution  of  the  municipal  bodr 
of  West  New  York,  awarding  to  Joseph  Ro<- 
dtt  the  contract  for  a  street  ImproTemenc 
The  original  prosecutors  were  competing  bid- 
ders; but  two  taxpayers  were  admitted  as 
additional  prosecutors  and  have  assumed  tbe 
burden  of  tbe  litigation.  The  grounds  ar- 
gued are  two:  That  Rosdtt  to  wbom  the 
contract  was  awarded,  was  disqualified  be- 
cause he  did  not  deposit  with  bis  bid  a  cer- 
tified check  as  required  by  the  conditions; 
and  that  he  was  further  disqualified  ty 
failing  to  state  in  his  bid  the  nnml.er  of 
days  that  he  would  require  to  complete  the 
work,  which  was  also  required  by  tbe  con- 
ditions. 

[1]  The  first  ground  is  not  well  taken. 
Although  Roscitt  did  not  deposit  a  certi- 
fied check  as  the  term  is  generally  under- 
stood, he  did  deposit  a  cashier's  cbedc  npoa 
a  bank  of  unlmpeacbed  standing  for  aolvtsi- 
cy,  to  the  order  of  the  town,  and  wltb  li^ 
own  signature  on  tbe  bade.  This  made  him 
an  Indorser.  Negotiable  Instmmoits  Act 
(P.  L.  1902,  pp.  583,  594)  U  63,  64.  Con.«e- 
quently  the  town  had  the  bank's  own  prom- 
ise to  pay,  indorsed  by  Rosdtt  and  was  at 
least  in  as  advantageous  a  position  to  en- 
force compliance  with  the  bid  as  if  the  dieck 
had  been  signed  by  Roscitt  and  certified  by 
the  bank  at  his  request;  both  being  thm 
liable  thereon.  Times  Square  Automobile 
Co.  T.  Rutherford  National  Bank,  77  N.  J. 
Law,  649,  650,  73  AU.  479,  134  Am.  St  Rep. 
811.  There  was  no  substantial  distinction 
between  the  cashier's  check  so  indorsed,  and 
a  certified  check,  for  the  purpose  of  quali- 
fying Roscitt  as  a  bidder.  The  check  was 
made  to  the  order  of  the  town.  Instead  of 
the  town  treasurer,  as  required  in  the  ad- 
vertisement; but  the  requirement  was  mani- 
festly for  the  benefit  of  the  town,  and  the 
treasurer's  authority  to  collect  such  a  check 
is  unquestionable.     P.  L.  189S,  p.  290,  |  29- 

[2]  But  we  reach  a  dilTerent  reaolt  oo  tbe 
second  ground  of  attack.  By  section  61 
of  the  town  act  of  1895  as  amvaded  (P.  L. 
1906,  p.  325),  tbe  town  must  advertise  for 
proposals  for  doing  tlie  work  and  fomisliins 
the  materials  for  a  street  Improvement, 
which  proposals  shall  be  presented  In  suHi 
form   and   manner  and  under  soA   regnla- 
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'-'ions  as  tbe  council  may  prescribe,  and  "np- 
'^•n  tbe  coming  in  of  such  proposals  tbe 
i.'  •ouncll  may  enter  into  contract  with  the 
i:'.:owest  responsible  bidders  on  the  terms  of 
'.'rheir  proposals."  The  council  Is  authorized 
: :  o  reject  all  the  bids  and  readvertlse,  but 
:':  )o  such  action  waa  taken.  What  happened 
..  >vas  this:  Bids  were  advertised  for,  to  be 
.J  submitted  on  blank  forms  furnished  by  the 
,,  :own,  and  based  on  plana  and  spedflcations 
"  filed  In  the  office  of  the  town  clerk.  The  bids 
were  to  be  In  the  form  of  a  percentage  of  a 
standard  of  cost  stated  In  the  specifications. 
'-In  the  advertisement  It  la  stated  that  bld- 
-'--ders  will  also  state  the  number  of  working 
-'  days  they  wUl  require  to  complete  the  work, 
'"'  and  the  specifications  contain  this  clause : 
-'  "In  submitting  their  bids  or  estimates,  bld- 
•^^  ders  will  bid  a  percentage  of  the  above 
-'  standard  of  prices,  and  will  also  state  the 
^number  of  working  days  they  wlU  require 
'  to  complete  the  work,  which  statement,  bas- 
■  ed  upon  the  wages  due  the  inspectors,  will 

-  figure  as  one  of  the  items." 

-  There  were  a  number  of  bidders,  but  we 
-'  are  concerned  at  present  only  with  the  two 
~   lowest  in  percentage.     Bosdtt  bid  68  per 

cent.,    bnt   stated  no    time    of   completion. 

'.  Henry  ft  Bmmer,  the  original  prosecutors, 
bid  69  per  cent  and  offered  to  complete  in 
200  working  days..  This  was  on  June  6th. 
On  Jnne  15th  Roscltt  sent  in  a  communi- 
cation stating  that  his  omission  to  state 
tbe  number  of  working  days  was  due  to  his 
being  misled  by  the  blank  form,<  and  stating 

.  1T5  days  as  the  time  required  for  comple- 
tion, and  on  the  20th  the  contract  was 
awarded  to  him. 

It  is  urged  that  the  requirement  of  num- 
ber of  working  days  was  an  Immaterial  one 
and  should  not  aftect  the  validity  of  a  bid; 
but  we  think  differently.  What  the  town 
wanted  was  the  lowest  total  cost ;  and  it  is 
plain  from  a  reading  of  the  clause  quoted 
from  the  specifications  that  this  is  made  up 
of  two  elements,  viz.,  percentage  of  engi- 
neer's standard,  and  cost  of  Inspection,  and 
that  a  lower  per  cent,  might  well  make  a 
higher  bid  when  combined  with  a  larger 
number  of  working  days.  The  engineer's 
figures  constituting  the  base  of  the  percent- 
age calculation  are  not  before  us;  but  it  is 
safe  to  say  that  Roscltt  would  not  have  tak- 
en the  trouble  to  specify  25  days  less  than 
Henry  ft  Bmmer  after  the  bids  were  opened, 
unless  tbe  dlfCerence  in  Inspector's  fees 
would  more  than  offset  the  1  per  cent  mar- 
gin in  their  favor.  It  Is  obvious  to  us  that 
the  requirement  that  the  number  of  working 
days  be  stated  was  material.  If  so,  and  if 
the  award  of  the  contract  was  not  discre- 
tionary, the  award  to  Rosdtt  was  Irregular 
and  must  be  set  aside;  for,  if  the  require- 
ment is  complied  with  In  one  case  and  may 
be  disregarded  in  another,  the  bidders  are 


not  on  the  same  footing.  Case  v.  Trenton, 
47  N.  J.  Law,  696,  74  AU.  672. 

But  it  is  further  urged  that  the  town  was 
not  required,  under  the  terms  of  section  61 
as  amended,  to  award  the  contract  to  the 
lowest  responsible  bidder,  or  upon  the  terms 
and  conditions  prescribed  for  bidders.  The 
argument  seems  to  be  that  because  the 
council  may  enter  into  contract,  with  the 
lowest  responsible  bidders  "on  the  terms  of 
their  proposals,"  it  is  authorized  to  accept 
a  proposal  varying  materially  as  to  per- 
formance of  the  work  provided  the  amoiut 
of  the  bid  be  satisfactory.  But  we  can 
draw  no  such  meaning  from  this  language. 
The  effect  of  so  doing  would  be  to  enable 
each  bidder  to  draw  his  own  contract  and 
specifications  and  make  competitive  biddlag 
a  farce.  It  is  not  seriously  claimed  that  an 
absolute  discretion  to  award  contracts  is 
vested  in  the  council,  or  that  the  word 
"may"  is  not  Imperative  rather  than  per- 
missive. We  have  no  doubt  that  it  is  tan- 
tamount to  "shall,"  and  that,  as  the  act  re- 
quires the  bids  to  be  presented  "in  such 
form  and  manner  and  under  such  regula- 
tions as  the  council  shall  prescribe,"  the 
adoption  of  a  standard  contract  and  speci- 
fications as  a  basis  for  bidding  is  not  only 
proper  but  necessary,  and  the  terms  of  the 
proposals  must  necessarily  conform  to  those 
of  the  contract  and  specifications,  and  the 
only  terms  that  could  be  varied  by  bidders 
under  the  evidence  in  this  case  were  the 
percentage  of  standard  and  number  of 
working,  days. 

We  conclude,  therefore,  that  the  bid  of 
Roscltt  was  irregular,  and  tbe  award  of  the 
contract  to  him  was  Illegal  and  must  be  set 
aside. 


PUBLIO  SERVICE  RY.  CO.  v.  BOARD  OF 
PUBLIC  UTILITY  COM'RS  ei  al. 

(Supreme  Court  of  New  Jersey.    Dec.  26, 1911.) 

(SvlMiut  hy  the  Court.) 

Carriebs     (g     12*)  — Requlations  — Street 
Railroads— Transfers. 

An  ordinance  granting  to  a  company  the 
right  to  construct  and  operate  a  street  rail- 
way along  the  public  streets  of  a  city  which 
provides  tor  a  system  of  transferring  passengers, 
"subject  to  any  future  regulations  of  the  board," 
does  not  estop  the  municipality  from  subse- 
quently requiring  that  a  transfer  ticket  be 
given,  upon  request,  to  any  passenger  who  has 
paid  his  fare,  entitling  him  to  a  continuous 
ride,  in  either  direction,  on  any  railway  inter- 
secting or  connecting  with  the  line  upon  which 
such  transfer  is  to  be  given. 

[EM.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  gg  7-20;   Dec.  Dig.  |  12.*] 

Certiorari  prosecuted  by  the  Public  Serv- 
ice Railway  Company  against  the  Board  of 
Public  Utility  Commissioners  and  another  to 
review  an  order  requiring  the  prosecutor  to 
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transfer  passengers  to  IntersectlnK  or  con- 
necting points.    Order  aflSmied. 

Argued  November  term,  1911,  before  OAB^ 
BISON,  PARKER,  and  BBROBN,  JJ. 

Frank  Bergen,  tor  prosecutor.  Josepb  G. 
Wolber  and  Frank  H.  Sommer,  for  defend- 
ants. 

BEROEN,  J.  This  writ  Is  brought  to  re- 
view an  order  of  the  board  of  public  utility 
commissioners,  requiring  the  prosecutor  to 
comply  with  an  ordinance  of  the  municipal 
authorities,  and  tn  particular  to  desist,  with- 
in the  city  of  Newark,  "from  refusing  to 
give  transfers  upon  any  street  railway  line 
intersecting  or  connecting  with  the  line  upon 
which  such  transfer  was  originally  given." 
The  order  then  proceeds  to  enumerate  cer- 
tain connecting  points  at  which  a  refusal 
ta  make  transfers  shall  cease.  From  the 
findings  of  the  commission  and  the  language 
used  in  the  order,  it  seems  that  transfers 
had  been  theretofore  given,  and  the  com- 
plaint is  based  upon  the  refusal  to  longer 
continue  the  giving  of  transfers  at  certain 
points. 

The  precise  question  argued  was:  Must 
a  passenger  wait  for  a  particular  car  which 
will  carry  him  to  his  destination  without 
change;  or  can  he  take  any  of  prosecutor's 
cars,  with  the  right  to  a  transfer,  at  any 
connecting  or  intersecting  point,  to  another 
of  prosecutor's  cars  which  will  carry  him  to 
the  same  point  he  would  have  reached  by 
taking  a  car  not  requiring  him  to  transfer? 

The'  first  point  made  by  the  prosecutor  is 
that  the  questions  relating  to  transfers  had 
bem  dealt  with  by  previous  ordinances 
which  became  contracts,  not  subject  to  fu- 
ture regulations  relating  to  transfers,  al- 
though such  ordinances  contain  the  condi- 
tion, "subject,  however,  to  any  future  regu- 
lations of  the  board." 

The  first  ordinance  relating  to  transfers 
was  adopted  December  29,  1802,  which  re- 
quired the  predecessors  of  the  prosecutor  to 
establish  and  maintain  a  system  of  trans- 
fers for  a  continuous  ride,  within  the  city 
limits,  for  a  single  fare,  and  to  give  and  re- 
ceive like  transfers  from  the  lines  of  other 
railway  companies,  and  also  provided  that 
the  ordinances  should  not  be  construed  to 
require  transfers  to  be  given  to  or  from 
lines  running  in  the  same  direction  and  sub- 
stantially parallel. 

If  we  assume  that  the  ordinances  are  con- 
tracts between  the  city  and  the  prosecutor, 
it  is  nevertheless  subject  to  "any  future 
regulations  of  the  board,"  and  the  point  is 
made  by  the  prosecutor  that  such  reserva- 
tion is  not  broad  enough  to  cover  any  change 
In  the  transfer  requirements,  and  this  con- 
tention is  said  to  be  supported  by  the  case 
of  Detroit  v.  Detroit  Citizens'  Railway  Co., 
184  n.  S.  868,  22  Sup.  Ct  410,  46  L.  Ed.  692. 


In  this  case  the  question  at  Issue  was  tt-r 
right  of  the  city  to  reduce  tbe  flue  to  U 
charged,  which  was  fixed  by  the  contract 
and  the  court  In  its  opinion  Ilpilted  tbe  pcrr- 
er  to  make  further  rules  or  regnletions  m 
matters  Incident  to  the  constroctlon  KBd  it- 
eration of  the  road,  the  repair  of  pe'remeod. 
the  removal  or  limitation  of  Oie  nmnlier  of 
tracks,  tbe  frequency  with  which  csjb  abaaH 
be  run,  the  stopping  of  cars  at  street  enw- 
Ings,  the  sale  of  tickets,  "and  gimenUy  t» 
details  of  the  conduct  or  <q>erat]on8  of  tbr 
railway  which  experience  ml^t  show  to  be 
necessary,"  and  for,  among  other  things. 
the  accommodation  of  the  public  and  the 
avoidance  of  Injury  to  private  property. 

I  am  of  opinion  that  the  requirement  re- 
lating to  transfers  is  a  regulation  which  ap- 
pertains to  the  sale  of  tickets  and  the  open- 
tion  of  the  railway,  concerning  Its  method 
of  carrying  passengers  to  their  desHnstion 
for  a  single  fare  of  five  cents.  What  the 
prosecutor  claims  the  right  to  do  In  sodi 
operation  is  to  compel  passengers  to  enter 
only  such  cars  as  would  carry  them  to  tbdr 
destination  without  change,  and  this  order 
requires  it  to  so  operate  its  railway  as  to 
allow  passengers  to  take  any  car  going  in 
the  required  direction,  with  the  prlvflese  et 
transferring  at  intersecting  points;  and  this 
is  no  invasion  of  any  contract  right,  bat 
a  further  regulation  of  the  system  of  trans- 
fers. The  objection  that  the  stopping  of  Ox 
cars  at  intersecting  points  to  pmnlt  these 
transfers  results  in  unnecessary  cost  and 
waste  of  power  is  more  fanciful  than  real, 
for  in  practice  these  cars  usually  stop  at  in- 
tersecting points. 

The  order  under  review  does  not  violate 
any  contract  right  of  the  prosecutor,  becanae 
the  giving  of  transfers  and  the  eflBdoicy  to 
be  given  them  was  within  the  reaervatlon. 
"subject  to  any  future  regulations  of  titt 
board." 

The  order  will  be  affirmed. 


WILLIAMS  V.  TOUNQ. 

(Court  of  Brrora  and  Appeals  of  New  Jcimt. 
Nov.  21,  191(K) 

1.  IiAirDi.OBD  AND  TsHAiri  (I  96*)— Tebm  nt 
Tkabb  —  Tbakbteb  ob  Tkuokatior  or 
Landlobd's  Estate. 

Where  a  lessor  conveys  land  to  an  famo- 
cent  purchaser  for  value  without  notice  of  a 
tenant's  leasehold  estate,  the  leasehold  estate 
in  the  land  is  necessarily  destroyed. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |{  800-304;  Dec  Dif. 
i  95.*] 

2.  Landlobd  ano  Tenant  (|  '48*)— ][>and- 
lobd's  cbnvetanoe  of  iieabbb0u>— bsoot- 
EBT  07  Rent  Paid. 

Upon  a  landlord's  wrongful  conveyance  to 
a  bona  fide  purchaser  without  notice,  of  land* 
subject  to  a  tenant's  term  for  years,  tkt  ten- 
ant was  entitled  to  recover  in  an  action  at  bw 
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baaed  upon  th«  lanfflorcTi  implied  contract  to 
pay  over  the  amount  receired  for  the  term. 

[£d.  Note. — For  other  eaaes,  see  Landlord 
and  Tenant,  Gent.   Dig.  {  116;    Dec.  Dig.   | 

4a*] 

3.  Lakdlobd  and  Tskaiit  (I  48*)— TxBic  roB 
Ykabb  — TxKMiRAnon  — Bbkaoh  or  Cotx- 

HART. 

Where  a  landlord  eztinKnishes  his  tenant's 
term  by  a  wronsfnl  conveyance  of  the  premises, 
the  tenant  can  maintain  an  action  against  liim 
for  breach  of  the  engagements  in  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  114-116;  Dec  Dig.  | 
4a»] 

4.  LAiniLOBD  AND  Tenant  (i  48*)— Tbbm  tob 
Ykabs— Landlobd'b  Contetance  or  Tebu. 

Where  a  landlord  ezttngoishes  a  tenant's 
term  by  a  wrongful  conveyance,  the  tenant  has 
an  action  against  him  for  damages  to  the  value 
of  the  term,  based  upon  the  wrongful  destruc- 
tion of  his  term. 

[£d.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {{  U4-116;   Dec  Dig. 

5.  TBUBTS    (I   106*)— CONBTBDOnVE  Tbcsts— 
LESSOB'B  WBONOrUL  CONVETANCK  OF  TEBM. 

Where  a  lessor  extinguishes  Ids  tenant's 
term  by  a  wrongful  conveyance  of  the  premises 
and  receives  as  consideration  for  the  convey- 
ance any  property  or  money  which  can  be  so 
identified,  a  court  of  equity  will  entertain  a  bill 
to  impress  a  trust  upon  such  propertjr  by  de- 
claring the  lessor  a  trustee  ex  maleficio  of  the 
property  so  held  by  him. 

[Bd.  Note. — For  other  cases,  see  Trusts, 
Cent  Dig.  |  166;  Dec  Dig.  {  100.*] 

6.  BQtnir  (i  16*)— JuBiBDionow  — Ikjubies 
TO  Pbopkbtt  Rights. 

Where  a  landlord  eztingnishes  his  tenant's 
term  by  a  wrongful  conveyance  of  the  premises 
and  receives  specific  property  or  profits  there- 
from, a  court  of  equity  may  enforce  an  account- 
ing, but,  in  the  absence  of  specific  profits  or 
assets  to  be  sequestered,  will  not  assume  juris- 
diction to  ascertain  the  quantum  of  damages 
suffered  by  the  tenant 

[Ed.  Note.— For  other  cases,  see  Hqoity, 
Gent  Dig.  |$  27-36;    Dec  Dig.  i  16.*] 

7.  SpKCIFIO  PXBrOBMANCB   (I  13*)— Defenseb 

— PxBroBMANCB  Impossible. 

Where  it  appears  from  the  averments  of  a 
bUI  against  a  landlord  who  has  wrongfully  con- 
veyed and  extinguished  his  tenant's  term  that 
specific  performance  of  the  contract  of  lease  is 
then  impossible,  the  bill  will  not  be  entertained. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ii  30-32;  Dec  Dig.  f 
13.*] 

&  Landlobd  and  Tenant  (|  96*)— Lebsob's 

CONVETANCX   OF  TEBM — EmCT  OF   LESSEE'S 

Subseqttbnt  Patventb. 

Payments  made  by  the  lessee  of  a  term 
after  its  extinguishment  by  the  lessor's  wrong- 
ful conveyance  are  ineffectual  to  charge  the 
land  with  the  burden  of  the  term,  or  for  any 
purpose. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec  Dig.  i  95.*] 

9.  LANDI.0BD   AND   TENANT    (|  48*)— LESSOB'S 

Wbongful  Convbtance  of  Tebm— Action 

-Laches. 

Where  a  landlord  wrongfully  conveyed 
land  in  which  a  tenant  has  a  term  to  a  bona 
fide  purchaser  for  value  and  without  notice  of 
the  term,  thereby  extinguishing  the  term  and 
the  relation  of  landlord  and  tenant,  the  ten- 


ant's right  of  action  against  tits  landlord  for 
the  wrongful  extinguishment  of  his  term  is  to 
be  regarded  as  accruing  at  the  time  of  the  con- 
veyance in  determining  the  question  of  laches. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Dec  Dig.  {  48.*] 

Appeal  from  Gonrt  of  Oluuicery. 

Bill  by  Mary  Williams  against  JTohn  L. 
Tonne,  ber  lessor,  to  recover  the  value  of  a 
term  wrong^fully  conveyed  by  him.  Demur- 
rer sustained,  and  plaintiff  appeals.  Af- 
firmed. 

The  following  is  tbe  opinion  of  Vice  Chan- 
cellor Leaming: 

"I  am  nnable  to  condnde  that  a  court  of 
equity  can  properly  entertain  this  bill. 

[1-7]  "When  defendant  wrongfully  convey- 
ed the  land  In  question  to  an  Innocent  pur- 
chaser for  value  without  notice  of  complain- 
ant's leasehold  estate,  tbe  leasehold  estate  In 
tbe  land  was  necessarily  destroyed.  Tbe  ab- 
solute and  unrestricted  title  of  sndi  pur- 
chaser rendered  tbe  further  ezlBtence  of  a 
leasehold  estate  Impossible.  The  convey- 
ance to  tbe  Innocent  purchaser  was,  in  effect, 
a  conveyance  of  tbe  term  .and  the  reversion. 
Complainant  thereby  became  entitled  to  re- 
cover from  defendant  in  an  action  at  law, 
based  upon  tbe  implied  contract  of  defendant 
to  pay  to  complainant  tbe  money  bad  and 
received  for  bis  use,  such  amount  as  was  re- 
ceived by  defendant  for  tbe  term.  Or  com- 
plainant could  have  maintained  against  de- 
fendant an  action  for  breach  of  tbe  engage- 
ments in  tbe  lease,  or  for  damages  based  up- 
on tbe  tort  consisting  of  tbe  wrongful  de- 
struction of  complainant's  term,  and  thus 
recovered  tbe  value  of  tbe  term.  Had  de- 
fendant received  as  consideration  for  the 
conveyance  of  the  term  any  property  or  mon- 
ey which  could  be  bo  identified,  a  court  of 
equity  would  have  entertained  a  bill  to  im- 
press a  trust  upon  such  property  by  declar- 
ing defendant  a  trustee  ex  maleficio  of  tbe 
property  so  held  by  blm.  But,  in  tbe  ab- 
sence of  spedflc  property  to  be  sequestered,  I 
am  unable  to  discern  tbe  propriety  of  a  court 
of  equity  assuming  Jurisdiction  for  (he  pur- 
pose of  merely  ascertaining  tbe  quantum  of 
damages  suffered  by  complainant  by  reason 
of  the  wrongful  conduct  of  defendant  See 
3  Pomeroy's  Equity  Jurisprudence,  S  1051.  I 
am  aware  of  no  Infirmity  In  tbe  rule  of  pro- 
cedure of  tbe  courts  of  law  for  tbe  accom- 
plishment of  that  purpose.  Tbe  theory  of 
the  bill  appears  to  be  that  tbe  equitable  doc- 
trine that  defendant  may  be  cliarged  as  a 
trustee  includes  tbe  obligation  on  bis  part  to 
render  an  accounting  in  a  court  of  equity. 
Where  a  defendant  in  possession  of  property 
as  an  equitable  trustee  derives  profits  from 
its  commercial  operation,  a  court  of  equity 
might  appropriately  enforce  an  accounting 
touching  such  profits;  but  tbe  averments  of 
the  present  bill  disclose  that  tbe  leasehold 
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estate  of  complainant  was  In  effect  destroyed 
by  a  conveyance  from  defendant  to  Innocent 
purchasers  for  value  without  notice.  It  Is 
not  claimed  that  defendant  received  any 
profits  from  the  enjoyment  or  operation  of 
complainant's  leasehold  estate,  other  than 
such  amount  of  money  as  he  may  have  re- 
ceived by  the  absolute  conveyance  in  excess 
of  the  amount  that  could  have  been  obtained 
by  a  conveyance  of  the  reversion  only.  Nor 
does  the  bill  suggest  the  existence  of  any  pres- 
ent assets  which  are  the  fruits  of  the  con- 
veyance. The  alternative  prayer  that  de- 
fendant be  required  to  furnish  to  complain- 
ant a  similar  leasehold  estate  In  some  other 
similar  location  cannot  be  entertained.  Such 
a  decree  could  not  be  enforced.  By  the  aver- 
ments of  the  bin  it  fully  appears  that  the 
specific  performance  of  the  contract  of  lease 
is  now  Impossible. 

[1,9]  "I  also  incline  to  the  view  that  the 
bill  presents  a  stale  claim.  If  the  leasehold 
estate  of  complainant  in  the  land  was  extin- 
guished by  the  conveyance  made  by  defend- 
ant to  an  innocent  purchaser  for  value  with- 
out notice,  complainant's  right  of  action 
against  defendant  arising  from  the  wrongful 
act  of  extinguishment  accrued  at  that  time,  or 
at  the  time  that  defendant's  conduct  rendered 
it  impossible  for  him  to  perform  his  contrac- 
tual obligations  arising  from  the  lease.  The 
subsequent  payments  or  tender  of  payments 
to  defendant  of  the  annual  rentals  called  for 
by  the  lease  could  not  be  operative  to  charge 
the  land  with  the  burden  of  the  term.  As- 
suming complainant's  right  to  elect  to  keep 
the  contractual  obligations  of  defendant  aris- 
ing under  the  lease  alive  by  making  or  ten- 
dering the  annual  payments  and  <K>nstantly 
demanding  of  defendant  an  enjoyment  of  the 
term,  it  seems  manifest  that  after  the  estate 
of  complainant  in  the  land  became  extin- 
guished as  an  estate,  and  after  it  became 
admittedly  impossible  for  defendant  to  dis- 
charge the  contractual  obligations  of  the 
lease,  future  i>ayments  and  demands  were  in- 
effective for  any  purpose.  The  leasehold  es- 
tate of  complainant  in  the  land  was  destroy- 
ed and  could  not  be  restored.  As  between 
complainant  and  defendant  the  relation  of 
landlord  and  tenant  existed  in  form  only. 
The  conception  of  the  relation  of  landlord 
and  tenant  without  a  term  or  reversion  is 
impossible.  Defendant  had  broken  all  of  his 
obligations  arising  from  the  lease  and  had 
rendered  it  impossible  for  him  to  discharge 
them.  Under  these  conditions  the  right  of 
action  of  complainant  against  defendant  for 
such  injuries  as  resulted  from  the  wrongful 
destruction  of  the  leasehold  estate  accrued, 
and  relief  should  be  sought  with  reference 
to  the  period  when  the  conditions  above  stat- 
ed arose.  The  theory  of  the  bill  is  the  re- 
covery of  the  value  of  the  lease  as  of  the 
date  of  the  'wrongful  usurpation  and  dispos- 
ing of  said  Toung  (defendant)  of  her  (com- 


plainant's) property  rights.'    The  lease  wt5 
not  under  seal. 

"I  will  advise  an  order  sustaining  the  de- 
murrer." 

John  3.  Crandall  and  Herbert  A.  Drake, 
for  appellant.  Clarence  I>  Cole^  for  respond- 
ent 

PER  CURIAM.  The  decree  appealed  from 
is  afiSrmed  for  the  reasons  stated  In  the  opin- 
ion of  Vice  Chancellor  Leaming. 


TAYLOR  PROVISION  CO.  ▼.    EDWARDS. 

(Court  of  BIrrorg  and  Appeals  of  New  Jeney. 

Nov.  20.  1911.) 

1.  Tbaox-Mabsb  and  Tbadk-Naiobs  ({  95*)— 
IiOTATioN— Pbeliihnabt  IsruvcTiojt. 

Defendant  having  l>een  restrained  by  pre- 
liminary injunction  from  selliiig  hia  food  pnxiart 
aa  "Rolled  Pork,"  in  imitation  of  plaJntiS~i 
product,  plaintiff  jout  out  a  new  brand,  nodrr 
a  .label  correspondiDg  with  that  which  be  liad 
been  using,  and  labeled  it  "Trenton  Pork  RoU." 
Defendant,  closely  copying  this  label,  pnt  forth 
a  brand  labeled  "Trenton  Style  Pork  Roll' 
Held,  on  supplementai  bill,  tliat  plaintiff  «a< 
entitled  to  preliminary  injunction  as  to  tha 
product. 

[Bd.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Marks,  Cent  Dig.  f  108;  Dec  Dif. 
S  »5.»] 

2.  Tbade-Mabks  and  TBADB-NAIias   <i  81*>— 
Imitation— iNJDNcnow. 

Tliere  ia  no  arbitrary  period  daring  and 
over  which  a  brand  must  be  sold  and  advertistd 
to  entitle  the  complainant  to  an  injunction 
against  imitators,  but  the  question  of  time  ii 
always  one  to  be  considered  in  connection  vith 
all  the  facts  of  a  given  case. 

[Ed.  Note.— For  other  cases,  see  Trade-MArks 
and  Trade-Names,  Cent  Dig.  |  91 ;  Dec  IK$. 
<  81.»] 

B.  Tbade-Mabkb  and  Tradk-Namzb  (i  (!«*j— 

Imitation— Injunction. 

Complainant  had  establislied  a  repntati.>a 
for  its  "prepared  ham"  for  years  before  the  de- 
fendant entered  the  trade ;  and  therefor*,  wb-'n 
the  complainant  was  obliged  to  change  the  nm^ 
of  its  brand  from  "prepared  ham"  to  Bomeihin: 
else,  under  the  federal  pure  food  law,  such 
change  was  equivalent  to  putting  out  a  nrv 
brand,  concerning  which  be  was  entitled  to  be 
protected  from  simulation. 

[Ed.  Note.— For  other  cases,  see  Trade-Markt 
and  Trade-Names,  Cent  Dig.  §  78;   Dec  Dig.  i 

e?.*] 

Appeal  from  Court  of  Chancery. 

BUI  by  the  Taylor  Provision  Company 
against  -Andrew  H.  Edwards.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Thie  following  are  the  opinions  of  Walker. 
V.  C  in  the  court  below: 

"On  Application  for  Preliminary  Injunction. 

"My  examination  of  this  matter  has  led 
me  to  the  conclusion  that  the  complainant  is 
entitled  to  a  preliminary  injunction  accord- 
ing to  the  prayer  of  its  supplemental  bill 

[1, 2]  "The   defendant  was  restrained  by 
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>t-elliniiiary  InJancUon  Issued  on  tbe  original 
>ill,  and  was  ordered  to  desist  from  selling 
Lnd  advertising  his  food  product  as  'Rolled 
Pork,'  In  a  style  and  manner  similar  to  the 
labeling  of  the  packages  containing  the  com- 
[ilalnant's  product.    After  the  Issuance  of  the 
Injunction  the  complainant  put  a  new  brand 
3n  tbe  market,  and  labeled  it  "Trenton  Pork 
Roll.'     The    defendant,    within    two    weeks 
after  the  complainant's  new  brand  appeared, 
put  out  a  new  brand  himself,  which  be  label- 
ed   Trenton   Style  Pork  Boll.'     He  claims 
not  to  have  copied  the  complainant's  label, 
but  that  he  has  closely  copied  it  seems  too 
plain  for  argument.    He  may  have  thought 
tbat  by  labeling  his  packages  Trenton  Style 
I'ork  Roll'    he   had    closely    enough    copied 
'Trenton   Pork  Roll'  to  deceive  the  public 
into  tbe  belief  that  his  goods  were  those  of 
tbe  complainant,  but  by  the  use  of  the  word 
'style'    had    sufficiently   departed   from   the 
complainant's  label  so  as  not  to  bring  him- 
self within  the  ban  of  the  law.    But  in  this 
be  Is,  to  say  the  least,  mistaken.    The  adju- 
dications are  clearly  against  him.    In  many 
Instances  in  which  Injunctions  have  gone  to 
restrain  unfair  competition,  the  dissimilari- 
ty in  names  and  style  of  advertising  have 
been  far  greater  than  In  the  case  at  bar.  The 
matter  now  under  consideration  is  not  one 
in  which  the  complainant  has  put  an  entire- 
ly new  article  upon  the  market,  with  a  dis- 
tinctive label,  but  one  in  which  he  has  sim- 
ply put  out  a  new  brand  under  a  label  cor- 
responding with  that  which  he  has  used  for 
years,  with  a  proper  and  apt  word  to  distin- 
guish It  from  the  older  and  original  brand 
which  the  defendant  has  already  been  enjoin- 
ed from  Imitating.    There  is  no  arbitrary  pe- 
riod daring  and  over  which  a  brand  must  be 
sold  and  advertised  to  entitle  the  complainant 
to  an  injunction  against  Imitators,  but  the 
question  of  time  Is  always  one  to  be  consider- 
ed la  connection  with  all  the  facts  of  a  given 
<-ase;  and  In  this  case,  as  the  label  under  con- 
sideration la  only  an  appropriate  label  for  a 
new  brand  of  an  old  article,  Its  piracy  must 
be  restrained. 

"On  Final  Hearing  on  Pleadings  and  Proofs. 

"My  examination  of  this  case  has  led  me 
to  tbe  conclusion  that  the  complainant  is  en- 
titled to  a  permanent  injunction  against  the 
defendant  in  the  combined  form  of  the  pre- 
liminary Injunctions  heretofore  Issued  in  this 
cause,  one  on  the  original  bill,  and  tbe  other 
on  tbe  supplemental  bUl. 

"The  following  cases  are  particularly  ap- 
l)oslte,  and,  in  my  Judgment,  sustain  the  com- 
plainant's position:  American,  etc..  Watch 
Co.  V.  U,  8.  Watch  Co.,  173  Mass.  86,  63  N. 
E.  l4l,  4S  L.  R.  A.  826,  73  Am.  St.  Rep.  263; 
i'iorence  Mfg.  Co.  v.  J.  C.  Dowd  &  Co.,  178 
Fed.  73,  101  C.  C.  A.  665;  William  Wrigley, 
Jr.,  &  Co.  V.  Grove  Company,  U.  S.  Circuit 
(;ourt.  Southern  District  of  New  Tork,  April 


22, 1810,  affirmed,  with  modification;  s.  a,  U. 
S.  Circuit  Court  of  Appeals,  Second  Circuit, 
183  Fed.  99,  105  C.  O.  A.  391. 

[3]  "The  doctrine  that  a  trader  la  to  be 
protected  from  unfair  competition  la  one 
which  fully  obtains  In  this  state,  and  It  Is 
upon  this  principle,  and  not  for  the  protec- 
tion of  a  reg:lstered  trade-mark,  that  tbe  in- 
junction will  go  in  this  case. 

"Although  the  complainant  may  not  have 
been  In  the  market  with  Its  brand,  labeled 
"pork  roll,'  for  a  sufficient  length  of  time,  If 
at  all,  before  the  defendant  marketed  his 
product  as  'rolled  pork'  to  entitle  It  to  en- 
join the  defendant  for  tbat  reason,  neverthe- 
less the  proofs  show  tbat  tbe  complainant 
had  established  a  reputation  tor  its  'prepar- 
ed ham'  for  years  before  the  defendant  en- 
tered the  trade;  and  therefore,  when  tbe 
complainant  was  obliged  to  change  the  name 
of  its  brand  from  *prepared  ham'  to  some- 
thing else,  under  the  federal  pure  food  law, 
such  change  was  equivalent  to  putting  out  a 
new  brand,  concerning  which  the  trader  is 
entitled  to  be  protected  from  simulation  by 
another  dealer.  Florence  Mfg.  Co.  v.  J.  C 
Dowd  &  Co.,  supra,  at  page  75  of  178  Fed. 

"The  complainant  is  entitled  to  costs." 

Linton  Satterthwalt,  for  appellant  Scott 
Scammell,  for  respondent. 

PER  CTTRIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Ylce  Chan- 
cellor Walker. 


PHILLIPSBTJRG  HORSE  CAR  R.  CO.  ▼. 

STATE  BOARD  OF  ASSESSORS 

et  al. 

(Supreme  Court  of  New  Jersey.    Dec  19, 
1911.) 

(SvUahu*  hv  tha  Court.) 

1.  Taxation   ({  394»)— Ab8BJ81Usnt8— Statu- 
TOBT  Provisions. 

Sections  4  and  5  of  chapter  290  of  the 
Laws  of  1906  (P.  L.  pp.  645,  646)  require  the 
state  board  of  assessors  to  levy  an  annual  fran- 
chise tax  upon  such  proportion  of  the  annaal 
gross  receipts  of  a  street  railroad  corporation 
as  the  length  of  its  line  in  this  state  upon  any 
street,  highway,  road,  lane,  or  other  public 
place  bears  to  the  length  of  its  whole  line. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  894.»] 

2,  COMUBBCE  (J  70*)— MXANB  OF  RKGUI,ATI0N 

— Fbanchise  Tax. 

The  annual  franchise  tax  which  sections 
4  and  5  of  chapter  290  of  the  Laws  of  1906 
(P.  L.  pp.  645,  646)  require  the  state  board  of 
assessors  to  levy  upon  such  proportion  of  the 
annual  gross  receipts  of  a  street  railroad  cor- 
poration as  the  length  of  its  line  in  this  state 
upon  any  street,  highway,  road,  lane,  or  other 
public  place  bears  to  the  length  of  its  whole 
line  is  not  levied  on  the  gross  receipts  of  the 
corporation,  nor  on  the  busiuesa  of  the  cor- 
poration, but  is  merely  an  excise  tax  on  the 
franchises  of  the  corporation,  vis.,  the  fran- 
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chise  to  exist  and  the  franchise  to  occupy  the 
streets,  which  is  measured  in  part  by  the  gross 
receipts,  and  therefore  such  franchise  tax  is 
not  a  regulation  of  interstate  commerce,  and 
the  act  under  which  it  is  levied  is  not  in  con- 
flict with  the  clause  of  the  Constitution  of  the 
United  States  giving  to  Congress  power  to 
regulate  commerce  among  the  several  states. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  I  70.*] 

Certiorari  prosecuted  by  the  PhiUipsburg 
Horse  Car  Railroad  Company  to  review  an 
assessment  of  franchise  taxes  by  the  state 
board  of  assessors.     Tax  affirmed. 

Argued  November  term,  1911,  before  GAR- 
RISON and  TRBNCHARD,  JJ. 

W.  H.  Walters,  Gilbert  Collins,  and  Hen- 
ry J.  Steele,  for  prosecutor.  Josiah  Stryker 
and  Edmond  Wilson,  Atty.  Gen.,  for  State 
Board  of  Assessors.  J.  I.  B.  R^ey,  for 
Town  of  FhUUpsburg.  S.  C.  Smitb,  for 
Township  of  Pohatcong. 

TRENGHARD,  J.  This  writ  of  certiorari 
brings  up  for  review  the  assessment  of  fran- 
chise taxes  In  the  year  1910  on  the  prosecu- 
tor, the  Phllllpsburg  Horse  Car  Railroad 
Company,  imder  chapter  290  of  the  Laws  of 
1908.  P.  L.  p.  644.  The  return  shows  that, 
pursuant  to  section  4  of  that  act,  the  pros- 
ecutor sent  to  the  state  board  of  assessors 
a  statement  showing  (1)  the  gross  receipts 
from  its  business  In  this  state  for  the  year 
ending  December  31,  1909;  (2)  the  entire 
mileage  of  prosecutor's  railroad  In  this  state; 
and  (3)  the  mileage  of  such  road  upon  the 
streets,  highways,  roads,  lanes,  or  other  pub- 
lic places  In  Uils  state.  It  further  shows 
that  the  tax  In  question  was  determined  as 
required  by  section  6  of  the  act  by  calculat- 
ing 4  per  cent  upon  such  proportion  of  its 
gross  receipts  as  the  length  of  the  line  upon 
the  streets,  highways,  roads,  lanes,  and  oth- 
er public  places  In  this  state  bears  to  the 
length  of  the  whole  line.  It  appears  that 
the  prosecutor  In  its  report  to  the  state  board 
attempted  to  apportion  the  receipts  between 
Intrastate  and  Interstate  traffic,  and  insisted 
tliat  the  franchise  tax  In  question  should  be 
ascertained  by  taking  4  per  centum  of  the 
receipts  derived  from  Intrastate  traffic  only. 
It  further  appears  that  the  only  road  owned 
by  the  prosecutor  is  located  In  the  township 
of  Pohatcong  and  the  town  of  Phllllpsburg  in 
this  state ;  that  the  two  divisions  of  the  line 
meet  at  Union  Square  In  PhiUipsburg,  near 
the  Delaware  bridge;  that  cars  from  both 
divisions  cross  the  Delaware  bridge  on  tracks 
owned  by  the  bridge  company  and  then  pro- 
ceed on  traclu  owned  by  the  Easton  Tran- 
sit Company  to  Centre  Square  in  Eastdta,  in 
the  state  of  Pennsylvania ;  that  the  distance 
from  the  easterly  end  of  the  (Delaware  bridge 
to  Centre  Square  Is  forty-nine  hundredths 
of  a  mile. 

It  also  appears  that  the  prooeeutor  owns 
no  franchises  of  any  kind  In  the  state  of 


Pennsylvania ;  that  it  operates  the  trai3:  b- 
cated  on  the  Delaware  bridge  under  a  leasr. 
paying  rent  therefor;  and  that  the  tracks 
from  the  western  end  of  the  Delaware  bridf? 
to  Centre  Square  are  operated  by  tbe  pros- 
ecutor under  an  agreement  with  the  Eastcs 
Transit  Company,  under  wlilcb  the  prose- 
cutor pays  an  annual  sum  to  the  latter  com- 
pany. This  agreement  contains  a  danse  re- 
quiring the  prosecutor  to  honor  tranaf  era  li- 
Bued  by  the  Easton  Company,  and  an  agree- 
ment by  the  Easton  Company  to  aeoeitt  over 
a  portion  of  its  line  transfers  lasaed  by  the 
prosecutor.  These  transfers  in  no  way  af- 
fect the  gross  receipts,  as  the  tranafers  boa- 
ored  by  each  company  are  considered  as  off- 
setting those  Issued  by  it  It  also  appears 
that  the  prosecutor  is  a  corporation  of  this 
state. 

By  stipulation  It  appears  In  effect  that 
70  per  cent  of  the  cash  fares  reodved  by 
the  prosecutor  were  received  for  tbe  car- 
riage of  passengers  either  from  New  Jersey 
to  Pennsylvania  or  from  Pennsylvania  to 
New  Jersey,  and  that  SO  per  cent  of  aadi 
cash  fares  were  received  for  the  carriage  of 
passengers  wholly  within  the  state  of  New 
Jersey. 

[1]  The  sole  question  raised  by  the  reasons 
for  reversal  Is  whether  prosecutor  can  be  re- 
quired to  pay  a  franchise  tax  of  4  per  cent 
on  such  proportion  of  its  gross  teoelpts  as 
the  length  its  line  cm  tbe  streeta,  talgtaways. 
etc.,  in  this  state  bears  to  the  loigtb  of  its 
whole  line,  or  whether,  before  soch  propor- 
tion is  taken,  the  amount  of  groaa  recipes 
received  from  Interstate  traffic  must  firA 
be  deducted  from  the  total  of  grooa  receipts. 
Sections  4  and  S  of  the  act  of  1906  (P.  L.  pp. 
645,  646),  under  which  the  tax  waa  wfanrili 
are  as  follows: 

"Sea  4.  Every  street  railroad  corporatloa 
subject  to  taxation  under  tbe  proTlaiaiia  of 
this  act  shall,  on  or  before  tbe  flrat  Tues- 
day in  May  In  each  year,  return  to  tbe  atate 
board  of  assessors  a  statement  showing  tlte 
gross  receipts  from  its  business  In  tbia  atate 
for  the  year  ending  Decemt>er  Slat  next  pre- 
ceding, and  any  such  corporation  having 
part  of  Its  road  in  this  state  and  part  there- 
of in  another  state  or  statea,  or  having  part 
of  its  road  on  private  property  and  part  oa 
any  public  street  highway,  road,  lane  or 
other  public  place  shall  make  a  report  shov- 
ing the  gross  receipts  on  the  whole  line,  to- 
gether with  a  statement  of  the  lengtb  of  the 
whole  line  and  the  length  of  tbe  line  In  this 
state  upon  any  street  highway,  road,  lane 
or  other  public  place,  and  the  francblae  tax 
of  such  corporation  for  the  bnsinesa  done  In 
this  state  shall  be  levied  by  the  state  board 
of  assessors  upon  such  proportion  of  Its 
gross  receipts  as  the  lengtb  of  tbe  Une  in 
this  state  upon  any  street  highway,  road, 
lane  or  other  public  place  beara  to  tbe  Imgth 
of  the  whole  line,"  etc. 
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"Sec  6.  An  annual  franeblse  tax  ui)on  the 
annual  gross  receipts  of  every  street  rail- 
road corporation  or  upon  such  proportion  of 
such  gross  receipts  as  the  length  of  Its  line 
in  this  state  upon  any  street,  highway,  road, 
lane  or  other  public  place,  bears  to  the 
length  of  its  whole  line,  shall  be  assessed 
by  the  state  board  of  assessors  as  follows: 
Kor  the  year  nineteen  hundred  and  six,  two 
and  one-half  per  centum  upon  such  grosi  re- 
ceipts; for  the  year  nineteen  hundred  and 
seven,  three  per  centum;  for  the  year  nine- 
teen himdred  and  eight,  three  and  one-half  per 
centum;  for  the  year  nineteen  hundred  and 
nine,  four  per  centum;  for  the  year  nine- 
teen hundred  and  ten,  four  and  one-half  per 
centum;  for  the  year  nineteen  hundred  and 
eleven,  and  annually  thereafter,  five  per 
centum," 

These  sections  plainly  require  the  levying 
of  the  tax  in  the  manner  pursued  by  the 
state  board.  They  require  that  the  franchise 
tax  shall  be  levied  upon  such  proportion  of 
the  gross  receipts  as  the  length  of  the  line 
In  this  state  upon  any  street,  highway,  road, 
lane,  or  other  public  place  bears  to  the  length 
of  the  whole  line. 

[2]  But  the  prosecutor  contends  that  the 
act  of  1906,  as  applied  to  the  prosecutor,  is  a 
i-egulation  of  interstate  commerce  in  conflict 
with  the  exclusive  powers  of  Congress  under 
the  Constitution  of  the  tJnited  States.  Of 
course,  the  determination  of  this  question  de- 
pends upon  the  character  of  the  tax  imposed, 
and  upon  what  such  tax  is  levied. 

What,  then,  la  the  character  of  the  tax  in 
question,  and  upon  what  is  it  levied?  This 
question  must  be  considered  in  the  light  of 
the  following  matters: 

(a)  The  act  of  1906,  as  will  be  seen  by  its 
title,  applies  only  to  street  railroad  corpora- 
tions using  or  occupying  public  streets,  etc.. 
In  this  state.  It  contains  a  complete  scheme 
for  taxing  all  the  property  and  franchises 
of  such  corporations.  Section  2  provides 
that  all  property  of  such  companies,  whether 
located  upon  a  street  or  highway  or  not, 
shall  be  assessed  and  taxed  at  local  rates  as 
now  provided  by  law.  This  section  evident- 
ly applies  only  to  tangible  property.  Sec- 
tions 4  and  6  provide,  as  above 'stated,  for 
an  annual  franchise  tax  upon  the  annual 
gross  receipts  or  upon  such  proportion  of 
such  gross  receipts  as  the  length  of  line  up- 
on the  streets,  etc.,  in  this  state  bears  to  tBe 
length  of  the  whole  line.  This  tax  is  called 
a  franchise  tax  wherever  referred  to  in  the 
act  Section  8  provides  that  the  franchise 
tax,  and  the  tax  on  real  and  personal  prop- 
erty shall  be  in  lieu  of  all  other  taxes. 

(b)  Prior  to  the  passage  of  the  act  of  1906, 
such  street  railroad  corporations  werd  tax- 
ed under  chapter  195  of  the  Laws  of  1900 
(P.  L.  p.  602).  That  act,  so  far  as  street 
railroads  were  concerned,  provided  for  sub- 
stantially the  same  system  of  taxation  as  is 
provided  for  by  the  act  of  1906,  except  that 
the  earlier  act  took  the  entire  gross  receipts 


from  the  business  of  the  street  railroad  com- 
pany in  the  state  of  New  Jersey,  and  contain- 
ed no  provision  for  apportionment  as  is  con- 
tained in  section  5  of  the  act  of  1906.  The 
act  of  1900  also  provided  that  the  taxes  im- 
posed thereunder  should  be  In  lieu  of  all 
other  taxes.  Prior  to  the  enactment  of  the 
act  of  1900,  street  railroad  corporations  were 
taxed  under  the  general  provisions  of  sec- 
tion 4  of  chapter  69  of  the  Laws  of  1884  (P. 
L.  p.  235),  which  provided  "that  all  other  cor- 
porations incorporated  under  the  laws  of  this 
state,  and  not  hereinbefore  provided  for,  shall 
pay  a  yearly  license  fee  or  tax  of  one-tenth  of 
one  per  cent,  on  the  amount  of  the  capital 
stock  of  such  corporations."  That  was  a  tax 
upon  the  franchise  of  the  corporation  to  exist 
as  a  corporation.  Marsden  Co.  v.  Assessors, 
61  N.  J.  Law,  461,  39  AU.  638.  It  appears, 
therefore,  that  the  tax  measured  by  gross 
receipts,  which  was  first  imposed  on  street 
railway  companies  under  the  act  of  1900, 
and  continued  by  the  act  of  1906,  was  impos- 
ed in  lieu  of  the  tax  upon  the  franchise  to 
exist  as  a  corporation  assessed  under  the  act 
of  1884. 

(c)  The  act  of  1906  applies  only  to  corpo- 
rations which  have  a  franchise  to  occupy 
the  public  streets,  and  the  act  of  1900  is  sim- 
ilar to  It  in  this  respect  The  fact  that  the 
tax  Is  calculated  upon  the  proportion  of 
gross  receipts  which  the  mileage  of  the 
tracks  of  the  corporation  on  public  streets, 
etc.,  in  this  state  bears  to  Its  entire  mileage, 
thus  excluding  mileage  on  private  rights  of 
way,  as  well  as  mileage  out  of  the  state, 
shows  that  it  was  intended  by  the  Iiegisla- 
ture  to  consider  in  providing  for  this  tax 
the  value  of  the  franchise  of  the  company  lo 
occupy  the  streets,  etc.,  with  its  tracks,  and 
to  Impose  a  tax  upon  such  franchise  which 
should  bear  a  relation  to  its  value.  This  Is 
indicated  by  section  7,  which  provides  that 
money  payable  by  a  street  railroad  company 
to  a  taxing  district,  pursuant  to  any  contract 
"shall  be  paid  notwithstanding  this  act"  but 
that  the  amounts  so  paid  shall  be  deducted 
from  the  tax  assessed  under  the  act  and 
apportioned  to  such  district  under  its  ftrovl- 
sions.  Moneys  paid  under  such  contracts  are 
usually  agreed  to  be  paid  in  consideration  of 
the  granting  by  the  municipality  of  the  fran- 
chise to  occupy  its  streets.  Such  provision 
is  tantamount  to  .  an  expression  that  the 
privilege  upon  which  this  tax  is  levied  and 
the  privilege  for  which  such  moneys  are  paid 
under  such  contracts  are  to  some  extent  at 
least  similar. 

(d)  Section  6  of  the  act  provides  for  an 
apportionment  of  the  franchise  taxes  in  pro- 
portion to  the  value  of  the  tangible  property 
of  any  such  corporation  located  in  or  upon 
any  public  street,  etc.,  and  for  the  collection 
of  such  taxes  by  such  taxing  districts.  It 
provides  that  this  tax  so  assessed  and  cer- 
tified shall  be  a  first  lien  on  the  property  and 
franchises  of  such  corporations  in  such  tax- 
ing district  until  paid,  and  that  the  proceed- 
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lugs  available  for  the  collection  of  other  tax- 
es shall  be  "applicable  to  the  collection  of 
the  franchise  tax  hereby  authorized." 

Since  the  tax  in  question  was  imposed  in 
lieu  of  the  prior  tax  under  the  act  of  1884 
on  the  franchise  to  exist  as  a  corporation, 
and  since  It  is  Imposed  only  on  corporations 
that  have  a  franchise  to  occupy  the  public 
streets,  and,  further,  since  its  amount  is 
made  to  depend  upon  the  proceeds  from  the 
use  of  such  streets  and  thus  bears  a  relation 
to  the  value  of  the  franchise,  the  conclusion 
is  irresistible  that  this  tax  is  levied  on  both 
the  franchise  to  exist  and  the  franchise  to 
occupy  the  streets.  It  is  the  result  of  an  ef- 
fort by  the  Legislature  to  measure  the  value 
of  the  franchises  of  the  corporation  and  to 
tax  such  value  by  a  method  fair  at  once  to 
the  corporation  and  to  the  state.  The  tangi- 
ble property  Is  taxed  at  a  fair  valuation 
without  regard  to  the  franchises  and  the  tax 
on  the  franchises  is  measured  by  the  gross 
receipts  and  the  proportion  of  the  road  occu- 
pying public  streets,  etc.  We  hold,  therefore, 
that  the  tax  in  question  Is  not  levied  on  the 
gross  receipts  of  the  corporation  nor  on  the 
business  of  the  corporation,  but  Is  merely  an 
excise  tax  on  the  franchises  of  the  corpora- 
tion, viz.,  the  franchise  to  exist  and  the 
franchise  to  occupy  the  streets,  which  is 
measured  in  part  by  the  gross  receipts.  In 
Newark  v.  State  Board  of  Taxation,  67  N. 
J.  Law,  246,  61  Atl.  67,  the  Ck)urt  of  Errors 
held  that,  though  the  franchise  of  a  street 
railroad  company  to  maintain  and  occupy  its 
road  over  the  public  highways  was  property 
and  taxable  as  such,  yet  under  legislation  in 
force  at  that  time,  by  which  was  undoubted- 
ly meant  the  act  of  1900,  the  right  to  tax 
It  had  been  reserved  by  the  state  to  Itself, 
through  its  state  board  of  assessors,  and  not 
delegated  to  the  several  municipalities 
through  which  the  company's  road  passes. 
In  North  Jersey  Street  Railway  Company  v. 
Jersey,  aty,  74  N.  J.  Law,  761,  67  Atl.  33, 
the  Court  of  Errors,  In  speaking  of  the  tax 
assessed  under  the  act  of  1900,  said:  "We 
agree  with  the  Supreme  Court  that  this  tax 
on  gross  receipts  is  not  a  property  tax,  but 
a  license  fee  imposed  as  a  condition  upon 
which  the  enjoyment  of  special  privileges  in 
the  streets  is  made  to  depend."  Since  the 
tax  levied  upon  the  prosecutor  Is  a  tax  upon 
the  prosecutor's  franchises,  and  not  upon  Its 
business,  nor  upon  its  receipts  therefrom,  it 
in  no  way  conflicts  with  the  clause  of  the 
United  States  Constitution  empowering  Con- 
gress to  regulate  commerce  among  the  states, 
and  cannot  be  said  to  be  In  any  sense  a  tax 
upon  Interstate  commerce. 

It  was  held  by  this  court  in  Lumbervllle 
Bridge  Company  v.  Assessors,  65  N.  J.  Law, 
529,  26  Atl.  711,  25  L.  R.  A.  134,  that  a  tax 
amounting  to  one-tenth  of  1  per  cent,  on  the 
entire  capital  stock  of  the  company  Imposed 
upon  the  bridge  company  was  not  void  as  an 
Interference  with  interstate  commerce,  al- 
though the  company  was  Incorporated  by  the 


concurrent  acts  of  the  Legislatures  of  Nev 
Jersey  and  Pennsylvania  for  the  pnrpotse  of 
building  and  operating  a  toll  bridge  over  the 
Delaware  river  between  those  two  states. 
In  that  case  Mr.  Justice  Garrison  claaalfies 
the  cases  In  which  state  legislation  has  bees 
set  aside  as  an  unwarrantable  regulation 
of  Interstate  commerce  Into  three  general 
classes:  (1)  O^ose  In  which  the  state  law 
has  made  discriminations  adversely  to  other 
states.  (2)  Those  in  which  the  impost  was 
upon  the  subject  of  transportation.  0) 
Those  in  which  the  state  tax  was  In  effect  a 
tax  upon  the  business  engaged  in  Interstate 
commerce,  because  imposed  upon  its  agen- 
cies. 

In  the  opinion  a  number  of  cases  are  dted 
in  which  state  legislation  has  been  sustained 
by  the  United  States  Supreme  Court,  al- 
though incidentally  affecting  Interstate  com- 
merce. Among  others  are  Maine  v.  Grand 
Trunk  Railway  Company,  142  U.  S.  217,  12 
Sup.  Ct.  121,  163,  35  L.  Ed.  994,  and  Flcklen 
V.  Shelby  County,  146  U.  S.  1,  12  Snp.  Ct. 
810,  36  L.  Ed.  601.  In  Tidewater  Pipe  Co. 
V.  Assessors,  57  N.  J. 'Law,  516,  31  Atl.  2>0, 
27  L.  R.  A.  684,  a  question  very  similar  to 
the  question  Involved  in  the  case  at  bar 
was  decided  by  this  court  The  Tidewater 
Pipe  Company,  for  the  puriwse  of  taxation, 
was  considered  a  corporation  within  the 
meaning  of  our  corporation  tax  act.  Its 
entire  business  consisted  of  the  transporta- 
tion of  oil  from  points  without  to  points 
within  New  Jersey,  and  of  matters  incidental 
to  such  transportation,  and  was  admitted  to 
be  engaged  solely  in  Interstate  commerce.  A 
tax  was  levied  on  the  corporation  tinder 
section  4  of  the  act  of  1884  (P.  L.  p.  234), 
and  was  designated  by  the  statute  as  "an 
annual  tax  for  the  use  of  the  state  by  way 
of  a  license  for  its  corporate  franchises," 
and  consisted  of  eight-tenths  of  1  per  centum 
of  the  gross  amount  of  its  receipts  from  the 
transportation  of  oil  in  this  state  during 
the  year  preceding  the  levy.  The  gross 
amount  was  fixed  by  the  statute  as  such 
proportion  of  its  gross  receipts  for  trans- 
portation of  oil  over  its  whole  line  as  the 
length  of  its  line  In  this  state  bears  to  the 
length  of  its  whole  line.  It  was  Insisted  by 
the  prosecutor  that  the  imposition  of  the  tax 
was  an  unconstitutional  interference  with 
interstate  commerce.  On  this  question  the 
court  said:  "The  question  thus  raised  is 
one  to  be  decided  according  to  the  views  of 
the  Supreme  Court  of  the  United  States. 
Those  views  have  been  recently  expressed 
in  a  case  which  appears  to  be  on  all  foois 
with  the  present  case.  I  refer  to  Maine  v. 
Grand  Trunk  Railway  Co.,  142  U.  S.  217 
(12  Sup.  Ct.  121,  163,  35  L.  Ed.  994],  whidi 
is  so  apposite  for  present  purposes  as  to 
preclude  the  need  or  the  utility  of  further 
investigation."  This  case  was  subsequently 
affirmed  by  the  Court  of  Errors  on  the  ophv 
ion  in  the  court  below.  69  N.  J.  Law,  269, 
39  Atl.  1114. 
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In  Maine  y.  Grand  Trunk  Railway  Co., 
142  U.  S.  217,  12  Sup.  a.  121,  163,  86 
lu.  Ed.  964,  an  act  of  the  Legislature  of 
tbe  state  of  Maine  provided  that  the  build- 
ings of  every  railroad  corporation,  whether 
within  or  without  the  located  right  of  way, 
and  Its  lands  and  fixtures  outside  of  the 
located  right  of  way,  should  be  subject  to 
taxation  by  the  several  cities  and  towns  in 
vchlch  such  buildings,  lands,  etc.,  were  sit- 
uated, as  other  property  therein  was  taxed, 
and  further  provided  that  every  corporation 
operating  any  railroad  in  that  state  should 
pay  for  the  use  of  the  state  an  annual  ex- 
cise tax  for  the  privilege  of  exercising  Its 
franchise  in  that  state,  which  with  the  tax 
above  mentioned  should  be  In  Uen  of  all 
taxes  upon  such  railroad,  its  property  and 
stock.  The  amount  of  the  franchise  tax  was 
ascertained  by  taking  the  gross  transporta- 
tion receipts  for  the  year  next  preceding 
the  levy  of  the  tax,  and  dividing  such,  trans- 
portation receipts  by  the  number  of  miles 
of  the  railroad  operated.  In  the  case  of 
railroads  lying  partly  within  and  partly  with- 
out the  state,  or  operated  as  a  part  of  a 
line  or  system  extending  beyond  the  state, 
the  entire  gross  receipts  were  divided  by 
the  entire  number  of  miles  of  such  line  or 
system,  and  then  multiplied  by  the  nnmber 
of  miles  of  railroad  operated  within  the 
state.  It  will  be  seen  that  this  method  was 
substantially  the  same  as  that  followed  in 
the  statute  now  under  consideration  In  the 
case  at  bar.  The  Grand  Trunk  Railway 
Company,  the  defendant  in  the  case  above 
mentioned,  was  a  corporation  created  under 
the  laws  of  Canada.  Its  railroad  was  con- 
structed partly  within  and  partly  without 
the  state  of  Maine.  The  opinion  of  the  court 
delivered  by  Mr.  Justice  Field  held  that  the 
tax  in  question  was  an  excise  tax  upon  the 
defendant  corporation  for  the  privilege  of 
exercising  Its  franchises  \«ithln  the  state  of 
Maine. 

As  has  been  stated,  this  case  has  been 
cited  by  this  court  In  the  cases  of  Lnmber- 
vlUe  Bridge  Company  v.  Assessors,  and  Tide- 
water Pipe  Company  v.  Assessors,  and  by  the 
Supreme  Court  of  the  United  States  in  many 
cases,  among  which  are  Flcklen  t.  Shelby 
County,  146  U.  S.  23,  12  Sup.  Ct.  810,  36  L. 
Ed.  601,  and  Galveston,  etc.,  Railroad  Compa- 
ny V.  Texas,  210  TJ.  S.  224, 28  Sup.  Ct  638,  62 
L.  Ed.  1031.  In  Flcklen  v.  Shelby  County, 
145  II.  S.  1,  12  Sup.  Ct  810,  36  I*  Ed.  601, 
Chief  Justice  Fuller  said:  "Again,  in  Maine 
v.  Grand  Trunk  Railway  Co.,  142  U.  S.  217 
[12  Sup.  Ct  121,  168,  86  Ll  Ed.  994],  we 
decided  that  a  state  statute  which  required 
every  corporation,  person,  or  association 
operating  a  railroad  within  the  state  to  pay 
an  annual  tax  for  the  privilege  of  exercis- 
ing its  franchise  therein,  to  be  determined 
by  the  amount  of  its  gross  transportation  re- 
ceipts, and  further  provided  that  when  applied 
to  a  railroad  lying  partly  within  and  partly 
without  a  state,  or  to  one  operated  as  a  part  of 


a  line  or  system  extending  beyond  the  state, 
the  tax  should  be  equal  to  the  proportion  of 
the  gross  receipts  in  the  state,  to  be  ascertain- 
ed in  the  manner  provided  by  the  statute,  did 
not  conflict  with  the  Constitution  of  the 
United  States.  It  was  held  that  tbe  refer- 
ence by  the  statute  to  the  transportation  re- 
ceipts and  to  a  certain  percentage  of  tbe 
same  in  determining  the  amount  of  the  ex- 
cise tax  was  simply  to  ascertain  the  value 
of  the  business  done  by  the  corporation,  and 
thus  obtain  a  guide  to  a  reasonable  conclu- 
sion as  to  the  amount  of  the  excise  tax  which 
should  be  levied.  In  this  respect  the  tax 
was  unlike  that  levied  In  Philadelphia  Steam- 
ship Company  v.  Pennsylvania,  122  U.  S. 
326  [7  Sup.  Ct  1118,  30  L.  Ed.  1200],  where 
the  specific  gross  receipts  for  transporta- 
tion were  taxed  as  such,  taxed  'not  only  be- 
cause they  are  money,  or  its  value,  but  be- 
cause they  were  received  for  transporta- 
tion.'" In  Galveston,  etc.,  Railroad  Co.  v. 
Texas,  210  U.  S.  224,  28  Sap.  Ct.  638,  62  L. 
Ed.  lOSl,  the  decision  in  Philadelphia  & 
Southern  Mail  Steamship  Company  v.  Penn- 
sylvania, 122  U.  S.  326,  7  Sup.  Ct.  1118,  30 
L.  Ed.  1200,  is  followed,  and  the  Maine  case 
is  distinguished. 

The  distinction  drawn  in  this  case  rests 
upon  the  character  of  the  tax  imposed.  In 
a  review  of  the  Maine  case  in  the  case  lust 
cited,  Mr.  Justice  Holmes,  speaking  of  the 
Maine  case,  uses  the  following  language: 
"In  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U. 
S.  217  [12  Sup.  Ct  121,  163,  35  L.  Ed.  904], 
'an  annual  excise  tax  for  the  privilege  of 
exercising  its  franchise'  was  levied  upon 
every  one  operating  a  railroad  In  tbe  state, 
fixed  by  percentages,  varying  up  to  a  certain 
limit,  upon  the  average  gross  receipts  per 
mile  multiplied  by  the  number  of  miles  with- 
in the  state  when  the  road  extended  outside. 
This  seems  at  first  sight  like  a  reaction  from 
the  Philadelphia  &  Southern  Mall  Steamship 
Company  Case.  But  it  may  not  have  been. 
The  estimated  gross  receipts  per  mile  may 
be  said  to  have  been  made  a  measure  of  the 
value  of  the  property  per  mile.  That  the 
effort  of  the  state  was  to  reach  that  value, 
and  not  to  fasten  on  the  receipts  from  trans- 
portation as  such,  was  shown  by  the  fact 
that  the  scheme  of  the  statute  was  to  es- 
tablish a  system.  The  buildings  of  the  rail- 
road and  its  lands  and  fixtures  outside  of  its 
right  of  way  were  to  be  taxed  locally,  as 
other  property  was  taxed,  and  this  excise 
with  the  local  tax  was  to  be  in  lieu  of  all 
taxes.  The  language  shows  that  the  local 
tax  was  not  expected  to  Include  the  addi- 
tional value  gained  by  tbe  property  being 
part  of  a  going  concern.  That  idea  came  in 
later.  The  excise  was  an  attempt  to  reach 
that  additional  value.  The  two  taxes  to- 
gether fairly  may  be  called  a  commutation 
tax.  See  Flcklen  v.  Taxing  District  of  Shel- 
by County,  145  U.  S.  1.  23  [12  Sup.  Ct  810 
36  L.  Ed.  601];   Postal  Telegraph  Cable  0«. 
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V.  Adams,  165  TT.  8.  688,  697  [15  Sup.  Ct  268, 
360,  39  L.  Ed.  311] ;  McHenry  ▼.  Alford,  168 
U.  S.  651,  670,  671  [18  Sup.  Ot  242,  42  I* 
Ed.  614]." 

We  are  of  opinion  that  the  provisions  of 
the  act  of  1906  now  under  consideration 
bring  the  case  at  bar  within  the  ruling  of  the 
United  States  Supreme  Court  In  the  case 
of  Maine  t.  Grand  Trunk  Railway  Company, 
supra.  It  is  apparent  from  the  provisions 
of  the  act  that  the  tax  In  question  Is  levied 
on  the  franchises  of  the  corporation,  and  that 
the  reference  to  the  gross  receipts  is  made 
for  the  purpose  of  estimating  the  value  of 
such  franchises,  that  the  value  of  a  franchise 
to  occupy  the  public  streets  rests  largely 
upon  the  extent  to  which  such  franchise  Is 
used,  and  that  the  gross  receipts  are  an 
index  to  this  user.  Such  franchise  tax,  there- 
fore. Is  not  a  regulation  of  Interstate  com- 
merce, and  the  act  under  which  it  is  levied 
is  not  ta  conflict  with  the  clause  of  the  Con- 
stitution of  the  United  SUtes  giving  to  Con- 
gress power  to  regulate  commerce  among  the 
several  states. 

The  tax  under  review  will  be  affirmed, 

with  OOBt& 


CLARK  T.  CLARK  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  6, 1911.) 

1.  DiVOBOB    (i  49*)— ADTnUKBT  — OOITDONA- 
TION. 

Divorce  will  not  be  granted  for  adultery, 
where,  after  commission  of  the  offense,  the  of- 
fending wife  is  received  by  her  husband,  who 
lives  with  her  for  over  a  month. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  if  171-179;   Dec  Dig.  i  49.»] 

2.  DiVOBCB    (I    129*)— ADUXTEBT— SUFFICIXN- 
OT  OF  EVIDEKCB. 

Evidence  of  adultery  heli  sufficient  to  war- 
rant a  decree  for  divorce. 

[Ed.   Note.— For   other   cases,    see   Divorce, 
Dec  Dig.  i  129.*] 
8.  DivoBCB   ({  189*)— Costs  — LiABiLiTT  of 

Co-Rkbpondkki. 

Where  a  co-respondent  in  a  divorce  suit 
brought  for  adultery  causes  himself  to  be  made 
a  party,  and  the  evidence  establishes  his  guilt, 
he  is  liable  for  all  the  hasband's  costs  and 
counsel  fees  under  a  statute  providing  that  any 
one  charged  as  particeps  criminis  shall  be  made 
a  part;  upon  application,  subject  to  such  terms 
as  the  court  may  prescribe. 

[Bid.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  577;   Dec  Dig.  |  189.*] 

Appeal  from  Court  of  Chancery,  Howell, 
Vice  Chancellor. 

Suit  by  George  W.  Clark  against  Maggie 
A.  Clark  and  another  for  divorce.  From  a 
decree  granting  the  divorce,  defendants  ap- 
peal.   Affirmed. 

The  following  Is  the  opinion  of  Howell,  V. 
C,  in  the  Court  of  Chancery: 

"The  parties  to  this  controversy  are  resi- 
dents of  New  Jersey,  and  have  been  since 


their  marriage,  which  took  place  on  April  30. 
1885.  For  many  years  they  and  John  E. 
Flannery,  the  co-respondent,  boarded  with 
Mrs.  Mary  Fisher,  the  petitioner's  sister.  In 
Plalnfield.  The  defendant  is  charged  with 
having  committed  adultery  with  Flannery  on 
May  15  and  June  25,  1909.  Flannery  applied 
under  the  statute  to  be  admitted  as  a  defend- 
ant to  the  suit.  He  filed  an  answer  In  wbicb 
he  denied  the  charge  of  adultery  made 
against  him.  He  appeared  at  the  final  hear- 
ing by  counsel  who  were  beard  on  his  behalf. 
I  do  not  find  it  necessary  to  decide  ^rhetber 
the  charge  that  the  defendants  committed 
adultery  on  May  15th  is  true  or  not. 

[1]  "If  adultery  was  committed  at  that 
time,  it  was  subsequently  condoned,  and 
whatever  cause  of  action  the  petitioner  Is 
entitled  to  arising  <mt  of  the  drcnmstances 
which  are  in  evidence  as  to  the  actions  o£ 
the  defendants  on  that  day  Is  lost  becanse  the 
petitioner  received  his  wife  again,  and  con- 
tinued to  live  with  hw  until  June  25th  of 
the  same  year.  Yet  I  find  that  the  events 
which  took  place  on  that  occasion,  while'  they 
are  not  sufficient  to  found  a  decree  upon,  are 
useful  for  the  purpose  of  Ulostratlng  the 
character  and  the  Inclination  of  the  def«id- 
ant  Mrs.  Clark  to  commit  the  act  which  is 
really  the  substance  of  this  action. 

[2]  "The  real  charge,  therefore,  is  that  on 
June  25,  1909,  Mrs.  Clark  and  Flannery  com- 
mitted adultery  in  Flannery 's  bedroom  In 
Mrs.  Fisher's  house.  This  charge  I  think  is 
sustained  by  the  evidence.  The  event  hap- 
pened early  in  the  morning.  The  i>etltlon- 
er  says  that  he  came  downstairs  rather  early 
to  go  to  work,  as  he  was  going  out  of  town : 
that  he  asked  his  sister  to  put  up  his  Innch 
for  him,  and,  after  breal^ast,  mistrusting  his 
wife,  he  went  quietly  upstairs,  and  looked 
into  Flannery's  room;  that  he  saw  Mrs. 
Clark  there,  that  Mr.  Flannery  had  only  his 
flannel  shirt;  that  he  had  his  arm  around 
her  ne<&,  and  their  mouths  and  their  stom- 
achs were  close  together;  that  he  immediate- 
ly upbraided  them,  and  that  Flannery  turned 
sideways,  they  both  dropped  their  hands, 
and,  as  they  did  so,  his  wife's  (Nothing  drop- 
ped toward  the  floor.  This  event  happened 
on  Friday.  On  the  following  Sunday  Mrs. 
Clark  went  home  to  her  mother.  The  peti- 
tioner has  refused  all  communication  with 
her  since. 

"On  the  following  Sunday  the  petitioner 
had  a  conversation  with  Flannery,  In  whleb 
Flannery  told  him  that  he  had  done  him  (the 
petitioner)  great  wrong,  that  he  had  caught 
him  dead  In  the  act,  and  desired  to  know  if 
money  would  straighten  it  out,  to  which 
Clark  replied  that  nothing  would  straighten 
it  out.  These  facts  are  corroborated  by  Mr. 
Bodlne,  Mrs.  Bodine,  Mr.  Oliver,  and  Mrs. 
Fisher.  Mr.  Bodlne  saw  Mr.  Clark  go  up- 
stairs and  beard  him  upbraiding  Mrs.  Clark 
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and  Mx.  Flannerr,  beard  him  tell  his  wife  to 
pack  ber  trunk  and  get  ont,  saw  bim  come 
downstairs  pale  and  excited  and  trembling, 
and  saw  him  lie  down  a  while,  and  then  go 
out  to  his  work.  Mrs.  Bodlne  saw  him  go  up- 
stairs and  heard  him  speak  In  a  very  excited 
manner  to  his  wife  and  Flannery  when  he 
reached  the  head  of  the  stairs,  and  beard 
him  order  hla  wife  ont  Mr.  Oliver  t^Us 
practically  the  same  story  abont  the  events 
which  happened  on  that  occasion.  In  the 
evening  of  that  day  he  met  Flannery  on  the 
street.  Flannery  said  to  him,  speaking  of 
the  affair,  that  It  was  awful ;  that  It  had  to 
be  hushed  np,  bnt  that  It  was  not  hla  fault: 
that  the  woman  had  followed  him  np;  that 
he  knew  he  had  been  a  fool,  and  he  wanted 
Mr.  Oliver  to  help  hush  It  up;  that  he  would 
not  even  stand  on  a  money  consideration  If 
It  conld  be  fixed  np.  And  subsequently  he 
talked  with  Mrs.  Clark,  to  whom  be  said  that 
he  had  been  expecting  trouble,  and  asked  her 
bow  long  her  amours  with  Flannery  had  been 
going  on,  and  she  replied  between  six  and 
seven  years.  Mrs.  Fisher,  with  whom  they 
boarded,  tells  substantially  the  same  story. 
The  actions  of  the  defendants  and  their 
statements  In  court  amount  to  an  admission 
of  the  facts  charged  against  them  and  to  a 
confession  of  their  guilt.  About  July  1, 1909, 
Mrs.  Clark  wrote  a  letter  to  her  husband.  In 
wblch  she  expresses  her  sorrow  over  the 
event  that  had  happened,  and  asks  her  hus- 
band to  forgive  her  for  the  past,  and  love  her 
jns^  a  little  again.  She  says  she  will  com- 
mence all  over  again,  that  she  cannot  stop 
worrying  for  thinking  what  her  husband  wUl 
do,  with  this  expression,  'and  to  think  I 
conld  not  see  yon  any  more  or  do  for  you  as 
I  did  try  to  do  If  I  did  do  wrong.'  And  sub- 
sequently she  wrote  a  letter  to  Mrs.  Fisher 
in  which  she  says :  'I  have  suffered  day  and 
night  over  this  trouble.  Ob,  bow  I  wish  it 
had  never  happened,  I  wonld  give  all  I  bad. 
To  think,  Mary,  of  not  havhig  George  again. 
*  *  *  I  get  all  the  blame,  I  suppose,  but 
Mr.  Flannery  should  get  some,  for  he  was 
the  one  to  blame,  and  not  have  it  all  pat  on 
me.' 

"It  Is  true  that  no  one  saw  these  parties 
commit  adultery,  or  saw  them  in  a  position 
In  which  they  might  have  done  so,  except  the 
husband ;  but  the  circumstances  sworn  to  by 
bim  and  disclosed  by  the  evidence  of  Mrs. 
Clark  and  Mr.  Flannery,  together  with  the 
corroborations  above  mentioned,  and  the  cir- 
cumstances hereinafter  referred  to,  leave  no 
doubt  In  my  mind  as  to  the  fact  of  their 
gnllt;  and  in  this  connection  I  cannot  re- 
frain from  commenting  on  the  manner  in 
which  they  gave  their  testimony.  They  ap- 
peared to  me  to  be  persons  who  were  half 
admitting  and  half  denying  the  guilt  of 
which  they  were  inwardly  conscious.  The 
circumstances  appearing  in  the  evidence 
which  tend  to  expose  the  Inclination  of  the 
parties  to  commit  the  offense  are  quite  nu- 
merons,  and  are  testified  to  by  quite  a  large 


number  of  witnesses.  About  two  years  be- 
fore the  bearing,  Mrs.  Clark  and  Flannery 
were  sitting  in  Flannery's  room  face  to  face 
on  small  chairs  with  their  knees  locked,  as 
the  expression  was.  On  another  occasion  he 
put  his  hand  under  her  clothes  as  she  was  go- 
ing upstairs.  She  made  visits  to  his  black- 
smith shop,  in  one  comer  of  which  he  had 
an  office  w^iich  was  capable  of  being  cur- 
tained, BO  that  outsiders  conld  not  see  In. 
They  had  what  was  called  loving  talk,  and 
were  frequently  seen  to  bug  each  other. 
There  were  undue  familiarities  at  the  table. 
Th^  Ignored  the  petitioner  as  far  as  was 
possible.  She  took  care  of  Flannery's  linen, 
and  not  that  of  ber  husband.  She  was  seen 
In  Flannery's  room  one  day  dressed  In  a 
loose  wrapper  called  a  kimono,  while  Flan- 
nery was  In  the  bathroom.  Another  im- 
portant event  is  testified  to  by  Mrs.  Fisher. 
It  happened  on  May  28,  1909.  As  she  was 
lying  on  a  sofa  downstairs  she  conld  see 
throagh  a  hole  in  the  ceiling  and  floor  above 
which  led  into  Flannery's  room,  the  top  of 
which  was  covered  by  an  ordinary  register 
grating.  She  heard  Flannery  call  for  Mrs. 
Clark,  who  was  in  ber  own  room  to  bring 
him  a  drink  of  water.  He  was  dressed  in 
bis  nightshirt.  Mrs.  Clark  got  the  water 
and  took  It  in  Flannery's  room.  They  hug- 
ged and  kissed  each  other,  then  went  to  a 
lounge  in  Flannery's  room  where  such  noises 
were  occasioned  by  them  as  to  Induce  Mrs. 
Fisher  to  believe  that  they  were  committing 
adultery.  I  must  say  that  this  testimony 
struck  me  very  unfavorably  as  It  was  being 
brought  out,  but  the  abill^  to  see  through 
the  register  and  hear  what  was  going  on  in 
the  room  above  was  corroborated  by  Mr. 
Oliver,  Mr.  Rice,  Mr.  Bodlne,  and  a  civil 
engineer  named  Hubbard,  who  went  to  the 
house  for  the  express  purpose  of  qualifying 
himself  to  testify  as  to  the  physical  ability 
to  see  and  hear  what  Mrs.  Fisher  had  testi- 
fied to.  I  think  that  Mrs.  Clark's  testimony 
standing  alone  is  a  flat  admission  of  her 
guilt;  and,  while  it  could  not  be  used  stand- 
ing by  Itself  as  the  foundation  of  a  decree, 
I  think  that  the  surrounding  circumstances 
are  corroborative  of  the  charge  and  corrobo- 
rative of  the  commission  of  the  offense,  and 
that  the  charge  against  her  Is  fully  sus- 
tained. I  will  therefore  advise  a  decree  In 
favor  of  the  petitioner. 

[3]  "This  also  established  the  guilt  of  the 
corespondent,  who  has  caused  himself  to  be 
made  a  party  to  the  litigation;  and  it  like- 
wise renders  bim  liable  for  all  the  husband's 
costs  and  counsel  fees  In  the  proceeding. 
Duke  V.  Duke,  72  N.  J.  Eq.  515,  73  Atl.  837. 
That  was  an  interpretation  of  the  act  of  1902 
wblch  provided  that  the  Chancellor  In  his 
discretion  might  allow  any  person  charged 
with  adultery  with  a  party  to  intervene  for 
the  purpose  of  defending  himself.  The 
words  of  the  present  statute  are  not  dis- 
similar. It  provides  any  one  charged  as  a 
partlceps  crimlnls  shall   be  made  a  party 
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upon  application,  subject  to  each  terms  as 
the  court  may  prescribe.  The  defendant 
Flannery  must,  therefore,  be  charged  with 
the  costs  of  the  proceeding,  and  with  a  coun- 
sel fee,  the  amount  of  which  will  be  fixed  at 
the  time  of  the  settlement  of  the  decree." 

George  W.  V.  Moy,  for  appellants.  Reed  & 
Coddlngton,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed  for  the  reasons  stated  in  the  opin- 
ion of  Vlcfe  Chancellor  Howell. 

The  CHIEF  JUSTICE,  and  GARRISON, 
SWAtZE,  REED,  TRENCHARD,  PARKER, 
BERGEN.  VOORHEES,  MINTURN,  BO- 
GERT,  VREDENBURGH,  VROOM,  CONG- 
DON,  and  SULLIVAN,  JJ.,  concur. 


GORDON  et  al.  t.  DEAVITT  et  aL 

(Supreme  Court  of  Vermont.     Washington. 

Jan.  8,  1912.) 

1.  Appeal  and  Ebbob  (§  1201*)— Mandatb>— 

EtTECT. 

Where  the  Supreme  Court  after  trial  on 
the  merits,  reversed  and  remanded  a  case  with 
directions  to  enter  a  foreclosure,  the  trial 
court  cannot  permit  the  defendant  to  amend 
his  pleadings  so  as  to  have  a  new  trial  on  the 
merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4670-4(583;  Dec.  Dig.  { 
1201.*] 

2.  Mortgages    (§  479*)— Pobeclosube— Ref- 
erence—Necessity. 

Where  the  amount  of  the  redemption  pay- 
ment to  be  made  upon  foreclosure  was  a  mat- 
ter of  record,  the  trial  court  need  not  refer 
the  cause  to  •  master. 

'   [Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  fS  1395-1398;   Dec.  Dig.  |  479.»] 

3.  Mortgages    (§    624»)— Fobeclosttre— Re- 
dem  ption— Payment— Ettect. 

Where  a  wife  who  had  joined  her  husband 
in  executing  a  mortgage  upon  their  homestead 
redeemed  it  after  foreclosure,  the  redemption 
while  arresting  the  operation  of  a  foreclosure 
decree  obtained  under  such  mortgage,  both  as 
to  the  wife  and  her  husband,  did  not  have  the 
effect  of  putting  her  into  possession  of  the 
premises  so  that  she  would  be  liable  to  a  sec- 
ond mortgagee  for  the  rents  and  profits  thereof. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1878-1888;   Dec.  Dig.  §  624.»] 

4.  Appeal  and  Errob   (|  1078*)— Review- 
Questions  Presented  for  Review. 

Points  of  error  in  appellant's  brief  unsup- 
ported by  any  stated  grounds,  reasons,  or  argu- 
ment will  not  be  reviewed,  for  the  appellate 
court  will  not  search  for  grounds  to  reverse  a 
decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i%  4250-42C1;  Dec.  Dig.  § 
1078.*] 

Appeal  in  Chancery,  Washington  County; 
Alfred  A.  Hall,  Chancellor. 

Bill  by  John  W.  Gordon  and  Hattie  M. 
Gordon  against  Thomas  J.  Deavitt  and  an- 
other. From  a  decree  of  foreclosure  and 
denial  of  defendant's  motion  for  leave  to 


answer,  made  la  (nmoance  of  the  mandate 

of  the  Supreme  Court  In  84  Vt  59,  78  AO. 
113,  modifying,  affirming,  and  remanding  with 
directions,  a  former  decree  for  otators,  de- 
fendants appeal.     Affirmed.    ' 

Argued  before  ROWELL,  0.  J.,  and  M0N- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

J.  W.  Gordon  and  R.  51.  Harvey,  for  ora- 
tors. T.  J.  Deavitt  and  Edward  H.  Deavitt, 
for  defendants. 

WATSON,  J.  [1]  The  mandate  from  this 
court  (84  Vt  69,  78  Atl.  113)  directed  that 
the  homestead  be  set  out  in  accordance  with 
the  provisions  of  the  statute,  and  that  tbe  re- 
mainder of  the  premises  be  appraised,  and 
that  the  defendants  pay  for  the  benefit  of 
the  orators  tbe  amount  of  said  appraisal,  or 
a  part  thereof  equal  to  the  amount  of  the 
redemption  payment  and  Interest,  with  costs, 
by  a  day  to  be  fixed  by  said  court,  or  be 
foreclosed.  These  directions  were  obligatory 
upon  the  court  of  chancery,  aud  proceeding 
nnder  them  it  was  not  within  the  power  of 
that  court  to  allow  further  proceedings  on 
tbe  merits  involved  in  the  main  issue  deter- 
mined on  the  demurrer.  This  being  so,  the 
refusal  by  the  chancellor  to  permit  defend- 
ant Deavitt  to  file  answer  was  not  error. 
Sheldon  v.  Clemmons,  82  Vt.  169,  72  Atl.  6S7. 

[2]  It  Is  further  urged  that  It  was  error 
not  to  refer  the  cause  to  a  master,  or  to  have 
a  hearing  before  the  chancellor,  to  asceftain 
tbe  sums  due  in  equity.  But  such  a  refer- 
ence or  bearing  (certainly  withoat  request, 
and  none  is  shovm  in  this  case)  was  unnec- 
essary; for  the  amount  of  the  redemption 
payment  was  a  matter  of  record  In  the  case, 
and  to  find  the  interest  thereon  was  a  mere 
matter  of  computation. 

[3]  It  is  said,  however,  that  tbe  rents  and 
profits  of  the  mortgaged  premises  should 
have  been  taken  into  consideration  in  fixing 
the  sum  due  in  equity.  It  Is  not  claimed 
that  tbe  orator  has  had  any  of  the  rents  and 
profits,  and  the  claim  that  the  oratrix  has  is 
without  foundation.  Before  and  at  the  time 
of  the  foreclosure  proceedings  on  the  bank 
mortgage,  Truman  R.  Gordon,  the  husband 
of  tbe  oratrix,  was,  and  ever  since  has  been, 
in  possession  of  the  entire  premises,  and 
occupying  the  same  with  his  family.  The- 
oratrix,  a  party  defendant  in  that  case,  paid 
the  decree  within  the  period  allowed  tbere- 
for,  to  protect  her  homestead  Interest  This 
payment  had  the  eflFect  to  arrest  the  oi>era- 
tiou  of  the  decree  as  to  all  the  defendants, 
of  whom  Truman  R.  was  one  (Wheeler  v. 
Wlllard,  44  Vt  640;  Phelps  v.  Root,  78  Vt 
493,  63  AU.  041),  but  it  did  not  have  the  ef- 
fect to  put  the  oratrix  into  possession  of  the 
premises.  It  follows  that  the  rents  and  prof- 
its could  not  properly  be  considered  in  the 
assessment  of  the  sum  due  in  equity. 
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[4]  The  points  in  defendant  Deavltt'B  brief, 
not  in  effect  covered  by  the  foregoing  hold- 
ings, are  without  any  stated  grounds,  or 
reasons,  and  not  supported  by  argument. 
The  court  will  not  search  for  grounds  upon 
which  to  reverse  the  decree. 

Decree  affirmed  and  cause  remanded.  Liet 
a  new  time  of  redemption  be  fixed. 


DOYLE  v.  MBLENDT. 

(Supreme  Court  of  Vermont     Windham. 

Dec.  18,  1911.) 

1.  Masteb  and  Sebvant  a  168*)— Fellow 
Servant— Competency— Liability  of  Mas- 

TEB. 

A  master  is  not  an  insurer  of  the  com- 
petency of  his  employes,  but  is  only  bound  to 
exercise  reasonable  care  in  their  selection. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  334-^340;  Dec.  Dig.  { 
1«J8.*] 

2."  PT.EADINO  (f  9*)— Answer— Allegations— 
Conclusions  or  Law  fbou  Facts  Alleged. 
A  plaintiff  need  not  allege  defendant's  legal 
duty,  but  must  allege  facts  from  which  the 
court  can  see  that  a  legal  duty  existed,  and, 
when  such  facts  and  the  defendant's  failure  in 
respect  to  that  duty  are  sufficiently  alleged,  an 
incorrect  or  incomplete  statement  of  the  legal 
duty  will  not  vitiate  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  29;    Dec.  Dig.  {  ».*] 

3.  Masteb  and  Sebvant  (I  269*)— Action  roa 
Injubies— Pleading— Ekflotmknt  of  In- 
competent Fellow  Sxbvant. 

A  mere  statement  tliat  the  defendant  did 
not  provide  competent  fellow  servants  will  not' 
be  sufficient,  for  be  may  have  failed  to  do  so 
and  yet  not  t>e  liable;  and  where  counts  in  an 
action  for  personal  injuries,  after  averring  that 
defendant  did  not  provide  fellow  servants  com- 
petent for  the  work,  alleged,  further,  "all  of 
which  was  then  and  there  well  known  to  the 
defendant"  there  is  a  sufficient  allegation  of 
knowledge  which  necessarily  negatives  the  ex- 
ercise of  reasonable  care  in  their  selection. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  2G9.*] 

4.  Appeal  and  Erbor  (|  231  •)— Presentation 
OF  Obodnds  for  Review- DmtntBEB. 

Where  the  specification  of  grounds  of  de- 
murrer was  directed  to  all  the  counts,  a  special 
objection  to  one  of  the  counts  made  on  appeal 
will  not  be  considered. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  1299,  1352;    Dec.  Dig.  | 

5.  Pleading  ({  21*)— Inconsistent  Allega- 
tions. 

A  pleading  which  contains  inconsistent  al- 
legations is  bad. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  44  ;   Dec  Dig.  I  21.*J 

6.  Pleading  (|  21*)— Consistency. 

Plaintiff,  in  an  action  for  personal  in- 
juries, described  a  fellow  servant  in  some  of  his 
counts  as  a  fellow  servant  and  in  others  as  the 
foreman  in  charge  of  the  work.  Held  that  as 
the  use  of  the  several  counts  to  allege  one  cause 
of  action  was  to  meet  the  various  possibilities 
of  the  proof,  the  nature  of  his  relation  depend- 
ed thereon,  and  hence  that  the  allegations  were 
not  inconsistent  , 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  44 ;   Dec.  Dig.  |  21.*] 


Exceptions  from  Windham  Oonnty  Oonrt; 
William  H.  Taylor,  Judge. 

Action  by  Daniel  F.  Doxle  against  Charles 
F.  Melendy.  Demurrer  to  counts  of  plaln- 
tlfTs  amended  declaration  overruled,  and  de- 
fendant excepted.  Judgment  and  cause  re- 
manded. 

Argued  before  ROWELL,  C.  J.,  and  MDN- 
SON,  WATSON,  HASBI/TON,  and  POW- 
ERS, JJ. 

Gibson  &  Waterman  and  Chase  &  Dccy, 
for  plaintiff.  Clarke  0.  Fitts  and  Hermon 
E.  Eddy,  tor  defendant. 

MUNSON,  J.  The  first,  second,  and  fourth 
counts  of  the  amended  declaration  allege  In 
substance  that  it  was  the  duty  of  the  de- 
fendant to  provide  competent  fellow  serv- 
ants to  work  with  the  plaintiff,  and  that  the 
defendant  was  negligent  in  that  he  failed  to 
provide  such  servants. 

[1]  It  is  claimed  that  these  counts  are  de- 
fective in  that  they  make  the  defendant  an 
Insurer  of  the  competency  of  the  plaintiff's 
fellow  servants,  when  reasonable  care  In 
their  selection  is  all  that  the  law  requires 
of  him.  If  good  pleading  requires  that  the 
plaintiff  allege  with  accuracy  the  legal  duty 
wherein  the  defendant's  failure  subjects  him 
to  liability,  the  counts  are  clearly  Insuffi- 
cient; for  the  law  is  as  tbe  defendant  claims. 

[2]  But  the  rule  Is  that  the  plaintiff  need 
not  allege  the  legal  duty,  but  must  allege 
facts  from  which  the  court  can  see  that  a 
legal  duty  existed.  When  the  facts  which 
show  the  legal  duty  and  the  defendant's  fail- 
ure in  respect  to  that  duty  are  sufficiently 
alleged,  an  incorrect  or  Incomplete  statement 
of  the  legal  duty  will  not  vitiate  the  count 

[3]  It  is  claimed,  however,  that  the  allega- 
tions of  fact  are  not  sufficient  to  show  that 
tbe  duty  which  the  defendant  owed  the 
plaintiff  and  failed  to  perform  was  the  duty 
to  exercise  reasonable  care  In  providing  com- 
petent fellow  servants.  Instead  of  the  duty 
to  provide  such  servants,  as  set  forth.  Stat- 
ed in  general  terms,  it  is  the  duty  of  the 
master  to  provide  competent  fellow  servants; 
but  this  statement  is  to  be  taken  In  connec- 
tion with  the  rule  of  law  which  holds  that 
this  duty  is  discharged  by  an  exercise  of 
reasonable  care  in  that  behalf.  If  the  facts 
alleged  are  sufficient  to  charge  the  defend- 
ant with  the  duty  of  providing  competent 
fellow  servants,  the  count  will  be  sufficient, 
in  whichever  form  the  duty  is  set  up,  pro- 
vided the  failure  to  perform  the  duty  Is 
properly  charged. 

A  mere  statement  that  the  defendant  did 
not  provide  competent  fellow  servants  will 
not  be  sufficient,  for  the  defendant  may  have 
failed  to  provide  competent  fellow  servants 
and  yet  not  be  liable.  The  first  and  second 
counts,  after  averring  that  the  defendant  did 
not  provide  fellow  servants  competent  for  the 


*Por  other  cases  •«•  same  topic  and  leetlon  NCIIBBR  in  Dec.  Dig.  *  Am.  Dt(.  Key  No.  SerlM  *  Rep'r  Indeies 


Digitized  by  VjOOQIC 


1130 


SI  ATLANTIC  RBPORTBB 


(Tt 


work,  allege,  farther,  "all  of  which  was  then 
and  there  well  known  to  the  defendant" 
We  think  this  Is  a  sufficient  allegation  of 
knowledge;  and  an  allegation  that  the  de- 
fendant employed  men  whom  he  knew  to  be 
incompetent  necessarily  negatives  the  exer- 
cise of  reasonable  care  In  selecting  them. 

[4]  The  frame  of  the  fourth  count,  as  re- 
gards the  allegation  of  knowledge,  differs 
from  that  of  the  first  and  second;  and  the 
defendant  contends  that  this  count,  at  least, 
contains  no  allegation  that  he  had  knowl- 
edge of  the  incompetency  of  the  fellow  serv- 
ants. The  specification  of  grounds  of  demur- 
rer directed  the  lower  court's  attention  to 
this  subject  only  tn  an  aspect  applicable  to 
all  the  counts,  and  the  special  objection  now 
made  to  the  fourth  count  will  not  be  con- 
sidered. 

[i,  I]  One  Fellows  is  described  in  some  of 
the  counts  as  a  feUow  servant  of  the  plain- 
tiff, and  in  others  as  the  foreman  In  charge 
of  the  work.  The  defendant  claims  that 
these  are  inconsistent  allegations,  which  neu- 
tralize each  other,  and  vitiate  all  the  counts. 
The  general  rule  Is  that  a  pleading  which 
contains  inconsistent  allegations  is  bad. 
Here  the  allegations  daimed  to  be  Incon- 
sistent are  found  in  different  counts  of  the 
declaration.  If  the  declaration  were  to  be 
treated  as  one  pleading  It  would  be  within 
the  rule  as  stated.  But  each  count  Is  sup- 
posed to  be  complete  In  itself,  and  to  set 
up  a  distinct  cause  of  action.  The  use  of 
several  counts,  where  there  Is  In  fact  but 
one  cause  of  action.  Is  ordinarily  for  the  pur- 
pose of  meeting  the  various  possibilities  of 
the  plaintiff's  proof.  The  special  objection 
here  Is  that  both  allegations  treat  of  Fel- 
lows In  the  discbarge  of  the  same  piece  of 
work,  and  that  be  could  not  be,  for  the 
purpose  of  that  one  piece  of  work,  both 
foreman  and  fellow  servant.  But,  assum- 
ing that  the  counts  must  be  taken  to  de- 
scribe the  same  transaction,  the  nature  of 
Fellows'  relation  to  the  work  Is  to  be  de- 
termined by  the  proof;  and  we  see  no  rea- 
son why  the  plaintiff  may  not  have  the  ad- 
vantage of  counts  that  will  enable  him  to 
recover  on  either  ground. 

Judgment  and  cause  remanded. 


COVBnr  V.  R0QB5BS. 

(Supreme  Court  of  Vermont.    Chittenden. 

Jan.  8,  1012.) 

1.  WoBK  AiTD  Labor   ({  30*)— Sebvioks  Bk- 

TWEEN  PKBSONS  IN  FAMILT  RKLATION. 

Testimony  of  plaintiff  that  defendant,  who 
on  the  death  of  their  father,  had  bought  the 
home  place,  where  she  continued  to  do  the 
housekeeping,  said  to  her,  two  months  tbeie- 
after.  that  be  thought  he  conld  not  afford  to  pay 
her  for  staying  there;  that  she  told  him  she 
could  not  afloid  to  stay  for  nothing,  that  she 
must  have  some  wages ;  that  he  said  U  he  had 
to  pay  her.  he  would  have  to  sell  the  place;  that 
•he  told  him  he  might  sell  it  or  give  it  away, 


she  did  not  caie,  but  flutt  she  nract  hsre  ■od* 
pay ;  that  about  a  year  later  they  had  anotber 
talk,  and  she  asked  him  for  some  money,  and  U 
gave  her  $10  towards  buying  a  coat,  and  mii 
he  was  a  little  short,  and  that  would  have  te 
do  then,  and  perhaps  later  he  could  spa.'» 
more ;  and  that  every  time  there  was  any  tall 
between  them  about  her  being  hired  there  tor 
regular  wages  he  said  practically  the  aun 
thing,  that  he  could  not  afford  to  pay  wagts 
does  not  authorize  the  direction  of  verdict 
against  her,  as  showing  that  she  had  ezpUdt 
notice  from  him  that  if  she  lemained  ah*  woold 
receive  no  wages. 

[Ed.  Note.— For  other  cases,  see  Woik  aad 
Labor,  Dec.  I>ig.  I  80.*] 

2.  WOBK   AND   Labob  (|   7*)— Skbvicxs   Bb- 

TWEBN  PEBSONB  IK  FAIOTT  ReIJITIOII. 

To  entitle  one  to  recover  for  hoasekeepiog 
for  her  brother,  it  need  not  appear  she  was  at 
woik  under  an  express  agreement  to  pay,  bat 
it  is  enough  to  show  facta  and  dmunstaiices 
from  which  can  be  properly  found  a  mntnal  ex- 
pectation that  she  was  to  be  paid. 

[Ed.  Note.— BV>r  other  cases,  see  Woik  and 
Labor,  Cent  Dig.  H  UV&-22;   Dec  Dig.  i  7.*1 

8.  WoBK  AND  Labob  ({  28*)— Skbvicbs  Be- 
tween PKBSONS  in  FaXILT  BXtATION. 
E<vidence  in  an  action  for  services  by  ob« 
as  housekeeper  for  her  brother,  A«U  to  warraat 
a  finding  of  mutual  undeEstandinc  that  she  wu 
to  be  pud,  especially  in  view  of  nla  letting  ber 
have  money  from  time  to  time,  which  might  be 
found  to  have  been  payments,  and  not  gratuities. 
[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  f  55 ;   Dec.  Dig.  i  28L*] 

4.  Tbiai,  (I  812*;h;-lR8XBnOTXOiis. 

Giving  adduional  instructions,  without 
their  being  asked  for,  when  the  jury  came  ia 
disagreed,  cannot  be  complained  o£ 

[Ed.  Note.— For  other  cases,  see  TrisL  Cent 
Dig.  H  744,  746;   Dec  Dig.  f  812.*] 

6.   TBIAL     (i     314*)— iNSTBUOnOHS— DUTT     OF 

JUBT. 

Telling  the  jury,  on  returning  them  with 
further  instructions,  on  their  coming  in  dis- 
agreed, that  neither  party  conid  well  afford  tfat 
expense  of  another  trial,  and  nnleaa  it  was  nec- 
essary, they  should  not  be  subjected  to  it  was 
in  the  discretion  of  the  court,  and  could  not 
reasonably  have  been  understood  to  have  oteaat 
that  they  ought  to  agree  whether  rightly  or 
wrongly,  they  having  been  rei>eatedly  told  to 
adhere  to  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  II  472,  478,  747,  748;   Dec  Dig.  {  314.*] 

Exceptions  from  Chittenden  County  Court; 
Fred  M.  Butler,  Judge. 

Action  by  Addle  Covey  sgalnst  Marshall 
H.  Rogers.  Plea,  the  general  IssueL  There 
was  verdict  and  Judgment  for  plaintiff, 
and  defendant  brings  exceptions.    AfDimed. 

See,  also,  78  AU.  792. 

Argued  before  ROWELL,  0.  J.,  and  MTN- 
80N,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

C.  S.  Palmer,  for  plaintiff.  R.  B.  Brown 
and  V.  A.  Bullard,  for  defendant 

ROWELL^  C.  J.  This  Is  assumpsit  by  a 
sister  against  her  brother  to  recover  for 
work  and  labor  done  and  performed  fa^  ber 
In  keeping  his  house  for  about  six  years  and 
a  half.  The  defendant  moved  for  a  verdict 
(1)  because  the  only  legitimate  tendency  of 
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the  plalntUTB  evidence  was  tbat  during  the 
time  aforesaid  she  was  living  with  the  de- 
fendant under  an  express  nnderstandlng  tbat 
she  was  to  do  so  without  compensation  other 
than  what  she  received;  (2)  because  there 
was  no  evidence  tending  to  show  that  In 
what  she  did  for  the  defendant  she  was  at 
work  under  an  express  agreement  for  pay, 
nor  to  show  such  a  state  of  facts  and  cir- 
cumstances as  to  establish  that  at  the  time 
of  the  services  both  parties  expected'  and  un- 
derstood that  she  was  to  be  paid  therefor; 
and  (3)  because  the  evidence  did  not  tend  to 
show  such  a  state  of  facts  and  drcumstances 
as  would  warrant  the  Jury  In  finding  an  Im- 
plied contract  on  the  part  of  the  defendant 
to  pay  her  for  her  services.  ■ 

[1]  The  motion  was  overruled,  and  the  de- 
fendant now  claims  that  It  should  have  been 
granted  because  the  plaintiff's  testimony 
does  not  toid  to  show  an  express  contract  to 
pay,  nor  such  a  state  of  facts  and  circum- 
stances as  fairly  establish  a  mhtual  under- 
standing between  the  parties  that  the  serv- 
ices were  to  be  paid  for,  but  that  her  testi- 
mony quoted  In  the  brief  clearly  shows  the 
contrary,  and  that  she  had  explicit  notice 
from  the  defendant  that  if  she  remained 
with  him  she  would  receive  no  wages,  and 
that  with  such  notice  and  understanding  no 
contract  to  pay  could  be  Implied  from  the 
facts  and  drcumstances  disclosed. 

Hot  testimony  thus  quoted  Is  this,  In  sub- 
stance: That  about  two  months  after  their 
father  died  the  defendant  said  he  thought  he 
could  not  afford  to  pay  her  for  staying 
there;  that  she  told  him  she  conld  not  af- 
ford to  stay  for  nothing,  tliat  she  must  have 
some  wages;  tbat  he  said  If  he  had  got  to 
pay  her  he  should  have  to  sell  the  farm; 
that  she  told  him  he  might  sell  it  If  he  was 
a  mind  to  or  give  It  away,  she  did  not  care, 
but  that  she  must  have  some  pay;  that 
about  a  year  after  that  they  had  another 
talk,  and  he  gave  her  a  little  money  and  she 
asked  him — she  was  going  to  Burlington — 
and  he  gave  her  $10  to  go  Into  a  coat  she 
was  going  to  buy,  and  said  he  was  a  little 
short,  and  that  would  have  to  do  then,  and 
perhaps  later  he  could  spare  more  than  that 
On  cross-examination  she  said  that  every  time 
there  was  any  talk  between  them  about  her 
being  hired  there  for  regular  wages  he  said 
practically  the  same  thing,  that  he  could  not 
afford  to  pay  wages.  But  It  cannot  be  said 
that  this  testimony  shows,  as  claimed,  that 
the  plaintiff  had  explicit  notice  from  the  de- 
fendant that  if  she  remained  with  him  she 
would  receive  no  wages,  and  It  would  have 
been  error  to  rule  the  case  against  her  on 
that  groimd. 

[2,  3]  It  Is  not  necessary  that  It  should  ap- 
pear that  she  was  at  work  under  an  express 
agreement  for  pay,  but  If  the  evidence  tend- 
ed to  show  a  state  of  facts  and  circumstan- 
ces from  which  the  Jnry  could  properly  find 
a  mutual  expectation  that  she  was  to  be 
paid,  it  is  enough;  and  when  the  case  was 


here  before  (84  Vt  151,  78  AtL  7B2),  it  was 
held  that  the  eivldence  did  tend  to  show  that, 
and  we  think  it  tends  to  show  that  now,  es- 
pecially In  view  of  the  defendant's  testimony 
quoted  in  the  plaintiff's  brief,  not  in  the 
case  b^ore,  relative  to  letting  the  plaintiff 
have  divers  sums  of  money  from  time  to 
time,  which  he  said  he  did  because  of  the 
work  she  was  doing  and  the  services  she 
was  rendering  to  him,  and  concerning  which 
the  court  left  it  to  the  Jury  to  say,  and 
rightly  we  think,  whether  they  were  pay- 
ments as  the  plaintiff  claimed,  or  gratuities, 
as  the  defendant  claimed. 

The  defendant  excepted  to  what  is  called 
the  first  charge,  because,  he  said,  the  court 
used  the  expression  that  his  testimony  tend- 
ed to  show  that  he  did  not  expect  to  pay  the 
plaintiff  anything  for  her  services,  whereas, 
he  claimed,  it  tended  to  show  that  she  was 
to  receive  no  more  than  she  did  receive  from 
the  sale  of  small  things  from  the  farm;  that 
those  things  were  to  go  to  pay  for  her  serv- 
ices. But  the  plaintiff  says  the  court  did  not 
say  that  We  do  not  find  that  it  said  that, 
and  the  defendant  does  not  point  out  where 
It  said  it  The  same  is  true  of  the  other 
exceptions  to  that  part  of  the  charge,  name- 
ly, because  the  court  said  tbat  the  plaintUTs 
evidence  tended  to  show  that  the  defendant 
ought  to  have  known  that  he  was  expected 
to  pay. 

The  Jury  came  in  disagreed  and  were  re- 
turned, and  came  in  again  disagreed,  and, 
on  being  Inquired  of,  said  it  had  no  ques- 
tions to  ask  about  the  law,  whereupon  the 
court  without  being  requested  by  any  one, 
proceeded  to  diarge  it  further,  and  said, 
among  other  things,  that  if  the  defendant 
permitted  the  plaintiff  to  work  there  and 
render  valuable  services,  expecting  that  she 
was  going  to  get  some  pay  for  it  knowing, 
as  she  had  said^  that  she  would  not  stay 
there— could  not  afford  to,  without  pay,  and 
knowing  that  she  expected  pay,  and  per- 
mitted her  to  render  those  services  Icnowlng 
she  expected  pay — ^then  it  might  presume 
from  those  circumstances,  and  the  other  cir- 
cumstances, that  he  expected  to  pay  her 
(that  Is,  6xi)ected  to  pay  her  something);  and 
therefore  that  It  must  examine  all  the  testi- 
mony on  both  sides  and  say  from  all  the  cir- 
cumstances whether  there  was  a  mutual  ex- 
pectation that  he  was  to  pay  her  for  her 
services.  The  defraidant  excepted  to  this 
part  of  the  charge,  and  now  claims  that  it 
was  wholly  unwarranted  by  the  evidence  and 
absolutely  inconsistent  with  that  given  to  the 
Jury  before  it  was  returned  the  first  time; 
that  upon  the  evidence  and  under  tbe  cir- 
cumstances disclosed,  the  fact  that  the  plain- 
tiff continued  to  live  with  the  defendant  af- 
forded no  presumption  against  him,  but,  on 
the  contrary,  he  had  a  right  to  assume  that 
if  she  remained  she  did  so  on  the  terms  and 
conditions  under  which  he  had  told  her  she 
might  remain;  and  ttiat  this  evidence  not 
only  does  not  tend  to  show  any  understand- 
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ing,  nor  afford  any  basis  for  any  presump- 
tion of  a  mutual  understanding,  that  she 
sliould  rec^ve  pay,  but,  on  tbe  contrary,  tbat 
Its  only  legitimate  tendency  is  to  show  an 
express  understanding  tiiat  slie  was  to  re- 
main without  pay. 

But  we  think  tbat  this  part  of  the  charge 
was  correct,  and  that  tbe  circumstances  stat- 
ed were  supported  by  the  evidence,  and 
tlierefore  that  the  Jury  might  well  infer  and 
And  a  mutual  expectation  of  reasonable  com- 
pensation. The  exception  to  what  the  court 
charged  about  the  payments  made  from  time 
to  time,  and  tbe  submission  of  tbe  question 
whether  they  were  payments  under  any 
agreement,  etc.,  is  disposed  of  by  what  we 
said  about  those  payments  In  ^posing  of 
tbe  motion. 

[41  The  exception  to  the  court's  giving  ad- 
ditional instructions  to  tbe  Jury  without  be- 
ing asked  is  frivolous. 

[5]  At  tbe  close  of  the  charge  the  court 
court  urged  upon  the  jury  tbe  importance  of 
agreeing,  and  said,  among  other  things,  that 
neither  party  could  afford  tbe  expense  of 
another  trial  very  well,  and,  unless  it  was 
necessary,  they  should  not  be  subjected  to  it. 
On  exception  being  taken  to  this,  tbe  court 
at  once  told  the  Jury  not  to  consider  it  at 
all  as  of  any  importance  in  their  further  de- 
liberations. It  is  now  claimed  that  this  lan- 
guage could  have  had  no  other  effect  than  to 
give  the  Jury  to  understand  that  it  ought  to 
arrive  at  some  kind  of  a  verdict  right  or 
wrong,  and  that  the  court's  retraction  did 
not  cure  the  error. 

But  it  is  the  duty  of  the  trial  court  to  do 
what  it  properly  can  to  procure  an  agree- 
ment, and  in  the  performance  of  that  duty  it 
should  be  allowed  a  liberal  discretion,  but 
which,  of  course,  must  be  exercised  accord- 
ing to  law,  as  all  Judicial  discretion  must  be; 
and  this  the  defendant  ^oea  not  deny,  but 
says  that  the  court  abused  its  discretion  in 
going  tbe  length  It  did.  But  we  do  not  think 
so,  but  that  it  was  well  witliln  Its  discretion 
to  call  the  attention  of  the  Jury  to  the  mat- 
ter of  expense  as  one  reason  for  agreeing, 
but  not  whether  right  or  wrong,  which  it 
could  not  reasonably  liave  understood,  for 
tbe  court  had  repeatedly  told  them  to  adbere 
to  the  testimony. 

Judgment  affirmed. 


MEMORANDUM  DECISIONS 


HATFORD  V.  DAVIS.  (Supreme  Judicial 
Court  of  Maine.  July  15,  1911.)  Action  by 
William  P.  Hayford  against  \'eruer  II.  Davis. 
Verdict  for  plaintiff,  and  defendant  moves  for  a 
new  trial.  Sustained  on  condition.  Frederick 
K.  Dyer,  for  {>laintiff.  Tascua  Atwood,  for  de- 
fendant. 

PER  CURIAM.  Motion  sustained,  unless 
plaintiff  remits  all  of  tbe  verdict  in  excess  uf 
$500. 


MOBAN  T.  SOUTHABD.  (Supreme  Judi- 
cial Court  of  Maine.  July  25,  1911.)  Action 
by  Annie  L.  Moran  against  Frank  Southanl. 
Veidict  for  plaintiff,  and  defendant  moves  for  a 
new  trial.  Motion  overruled.  Louis  C.  Steams 
and  Louis  C.  Steams,  Jr.,  for  plaintiff.  Martin 
&  Cook,  for  defendant. 

PER  CUBIAM.  A  majority  of  the  QuaU- 
fied  justices  are  of  opinion  that  the  verdict, 
which  was  for  the  plamtiff,  was  warranted  by 
the  evidence. 


TRUSTEES  OF  DUMMEB  ACADEMY  v. 
BANKS.  (Supreme  Judicial  Court  of  Maine. 
July  14,  1911.)  Assumpsit  b^  the  Trustees  of 
tbe  Dummer  Academy  against  Charles  E. 
Banks.  Verdict  for  plaintiff,  and  defendant 
moves  for  a  new  trial.  Motion  overruled.  John 
II.  Hierce,  for  plaintiff.  Eaton,  Keene  &  Gard- 
ner, for  defendant. 

PER  CURIAM.  Tbe  record  in  thU  <»ae 
shows  sufficient  undisputed  testimony  to  wai^ 
rant  a  jury  in  finding  for  the  plaintiff.  There- 
fore the  verdict,  which  was  for  tbe  plaintiff, 
cannot  be  disturbed.  Motion  for  a  new  trial 
overruled. 


ATLANTIC  OITT  B.  CO.  ▼.  WOOD  et  al. 
(Court  bf  Errors  and  Appeals  of  New  Jersey. 
March  6,  1911.)  Appeal  from  Court  of  Chan- 
cery. Suit  by  the  Seacoast  Railroad  Company 
and  the  Atlantic  City  Railroad  Company  against 
R.  Francis  Wood  and  others.  Decree  for  com- 
plainants (66  N.  J.  Bq.  630,  56  Atl.  337).  and 
the  Atlantic  CXty  Railroad  Company  appeals. 
Affirmed.  Gilbert  Collins,  for  appellant,  Uob- 
ert  H.  McCarter,  for  respondents. 

PEB  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Reed.  Seacoast  R.  Co. 
V.  Wood,  65  N.  J.  Eq.  630,  66  Atl.  337. 


ATLANTIC  REFINING  CO.  T.   STOKES. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1911.)  Appeal  from  Court  of  Chan- 
cery. Bill  by  the  Atlantic  Refining  Company 
against  Josiah  Stokes.  Decree  for  defendant 
(77  N.  J.  Eq.  119,  76  Atl.  446),  and  complain- 
ant appeals.  Affirmed.  French  &  Richards,  for 
appellant.     Wilson  &  Carr,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reason  stated  in  the  opinion 
of  Vice  Chancellor  £<eaming. 


BATVIEW  CEMETERY  ASS'N  et  aL  t. 
COLE  et  al.  (C^urt  of  Errors  and  Appeals  of 
New  Jersey.  June  19,  1911.)  Appeal  from 
Court  of  Chancery.  Bill  by  the  Bayview  Ceme- 
tery Association  and  others  against  Margarette 
B.  Cole  and  others.  Decree  for  complainants, 
and  defendants  appeal.  Affirmed.  Edward  A. 
S  Man,  for  appellants.  Gilbert  Collins  and 
John  J.  Treacy,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reason  stated  in  the  opin- 
ion of  Vice  Chancellor  Garrison. 


BIJUR  ▼.  STANDARD  DISTILLING  * 
DISTRIBUTING  CO.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  June  19,  1911.)  Ap- 
peal from  Court  of  Chancery.  Bill  by  Nathan 
Bijur  against  tbe  Standard  Distilling  &  Distrib- 
uting Company.  Decree  for  defendant  (74  N. 
J.  Eq.  546,  70  AU.  934),  and  compUinant  ap- 
peals. Affirmed.  Benjamin  N.  (Cardoso,  iot 
appellant.     Levy  Mayer,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  afiirmed,  for  the  reasons  stated  in  the  opin- 
f  ion  of  Vice  Chancellor  Emery. 
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GUMBERLAITD  LUMBER  CO.  et  al.  ▼. 
CLINTON  HILL  LUMBER  &  MFG.  CO. 
(Court  of  Bnon  and  Appeals  of  New  Jeise;. 
March  6,  1911.)  Appeal  from  Court  of  Chan- 
cery. Bill  by  the  Cumberland  Lumber  Compa- 
ny and  others  against  the  Clinton  Hill  Lumber 
&  Manufacturing  Company.     Decree  for  com- 

?lainant,    and    defendant    appeals.      AfiSrmed. 
'rank    E.    Bradner,    for   appellant.     Coult   ft 
Smith,  for  reepandent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Emery. 


DEUBEL  et  ux.  y.  MIU^BD  CONST.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  20,  1911.)  Error  to  Supreme  Court.  Ac- 
tion by  Frederick  Deubel  and  wife  against  the 
Millard  (jonstruction  Ctompany.  Judgment  for 
plaintifb  in  the  Supreme  Court  (80  N.  J.  Law, 
98.  77  Atl.  611),  and  defendant  brings  error. 
Affirmed.  Joseph  M.  Noonan.  for  plaintiff  in 
error.    R.  L  Lawrence,  for  defendants  in  error. 

PER  CURIAM.  The  judgment  under  reriew 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Mr.  Justice  Reed  in  the  Supreme  Court. 
80  N.  J.  Law,  98,  77  Atl.  611.  In  order  to 
suaid  against  an  implication  that  might  be 
drawn  from  the  language  of  the  opinion  that 
the  case  of  Beseman  t.  Fenn.  R.  R.  Co.,  60  N. 
J.  Law,  235,  13  Atl.  164,  affords  any  justifica- 
tion for  a  direct  invasion  of  private  property, 
we  desire  to  cite  the  case  of  Costigan  v.  Penn. 
R.  R.  Co.,  64  N.  J.  Law,  233,  23  Atl.  810.  in 
which  the  distinction  between  injuries  necessar- 
ily incident  to  the  operation  of  a  steam  rail- 
road and  the  direct  invasion  of  private  prop- 
erty is  pointed  out  by  Mr.  Justice  Depue. 


EDWARDS  T.  OAKES.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  6,  1911.) 
Appeal  from  Court  of  Chancery.  Bill  by  Frank 
O.  Edwards  against  Edward  Oakes.  Decree  for 
complainant,  and  defendant  apiieals.  Affirmed. 
Edward  Oakes,  for  appellant.  Albert  O.  Pe- 
drirk.  for  respondent. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
of  Vice  Chancellor  Stevenson. 


FRASER  T.  FRASBR.  ((}ourt  of  Errors 
and  Appeals  of  New  Jersey.  March  6.  1911.) 
Appeal  from  Court  of  Chancery.  Bill  by  Mary 
Fraser  against  James  K.  Fraser.  Decree  for 
complainant  (77  N.  J.  Eq.  205.  75  Atl.  979), 
and  defendant  appeals.  Affirmed.  Scott 
Soammell,  for  appellant.  Roberson  &  Demar- 
est,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Walker. 


(K>ELZ  ▼.  CARLOW.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  June  19,  1911.)  Ap- 
peal from  Court  of  Chancery.  Bill  by  Herman 
Goelz  against  Benjamin  W.  Carlow.  Decree 
for  defendant,  and  complainant  appeals.  Af- 
firmed. William  S.  Stuhr,  for  appellant.  I«m, 
Tamblyn  4  Colyer,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Stevenson. 


In  re  HIBBLBR'S  ESTATE.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  20, 
1911.)  Appeal  from  Prerogative  Court.  Pro- 
ceeding to  fix  the  compensation  of  William  S. 
Voorbies,  executor  and  trustee  under  the  will 


of  Nelson  S.  Hibbler,  deceased,  on  his  resigna- 
tion from  office  and  the  appointment  of  his  suc- 
cessor. From  an  order  denying  application  for 
further  allowance  (78  Atl.  ISSA,  the  trustee  ap- 
peals. Affirmed,  (jollins  ft  (3orbin,  for  appel- 
lant.    James  A.  Oordon,  for  respondent. 

PER  CURIAM.  The  order  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  delivered  in  the  court  below  by  Walker, 
Vice  Ordinary,  78  Atl.  188. 

PARKER,  BERGEN,  and  VOORHEES,  JJ., 
dissent. 


JOHNSON  et  al.  t.  SOHMITT.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  22, 
1911.)  Error  to  Supreme  Oourt.  Action  by 
John  W.  Johnson  and  others  against  John  Her- 
man Schmitt,  There  was  a  judgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 
Peter  W.  Stagg,  for  plaintiff  in  error.  J.  Emil 
Walscheid,  for  defendants  in  error. 

PER  CURIAM.  The  assignmenta  of  error 
and  bill  of  exceptions  do  not,  in  our  opinion, 
disclose  any  error,  nor  present  any  question  re- 
quiring discussion.  The  judgment  under  review 
uioald  be  affirmed. 


JOURDAN  V.  BURSTOW  et  al.  (CJourt  of 
Errors  and  Appeals  of  New  Jersey.  June  19. 
19110  Appeal  from  C!ourt  of  Chancery.  Bill 
by  Robert  Jourdan  against  Walter  Burstow 
and  others.  Decree  for  defendants  (76  N.  J. 
Eq.  55.  74  Atl.  124,  139  Am.  St.  Rep.  741),  and 
plaintiff  appeals.  Affirmed.  Frank  Sommer, 
for  appellant.    Rlker  ft  Riker,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Stevens. 


KATHART  v.  WHITEHEAD  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  June 
19,  1011.)  Appeal  from  Court  of  Chancery. 
Bill  by  Edward  Kaybart,  executor,  against  Ade- 
line Whitehead  and  others.  Decree  for  com- 
plainant a7  N.  J.  Eq.  12,  76  Atl.  241),  and  de- 
fendants appeal.  Affirmed.  Harrison  P.  Lin- 
dabury,  for  appellants.  Charles  A.  Rathbun, 
for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Chancellor  Emery. 


KRAH  V.  RADOLIFFE.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  6,  1911.) 
Appeal  from  Court  of  Chancery.  Bill  by  Jacob 
L.  Krah  against  Henry  Radcliffe.  Decree  for 
complainant  (75  N.  J.  Eq.  109,  71  Atl.  404), 
and  defendant  appeals.  Affirmed.  Frank  E. 
Bradner,  for  appellant.  Osborne  ft  Astley,  for 
respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reason  stated  in  the  opinion 
of  Vice  Chancellor  Howell. 


LIONEL  0.  SIMPSON  PLUMBING  & 
HEATING  CO.  v.  GBSCHKR  (Cburt  of  Er- 
rors and  Appeals  of  New  Jersey.  March  6, 
1911.)  Appeal  from  Court  of  Chancerj-.  Bill 
by  Lionel  C.  Simpson  Plumbing  &  Heating 
Company  against  Edward  Geschke.  Decree 
for  complainant  (76  N.  J.  Eq.  475.  79  Atl.  427), 
and  defendant  appeals.  Affirmed.  Ralph  W. 
E.  Donges,  for  appellant.  Howard  L.  Miller, 
for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reason  stated  in  the  opinion 
of  Vice  Chancellor  Learning. 
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LOUDENSLAGBR  ▼.  ATLANTIC  OITT. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  20, 1911.)  Error  to  Supreme  Court.  Cer- 
tiorari by  William  B.  Loudenslager  to  review 
a  resolubon  of  the  common  council  of  Atlantic 
City.  From  a  judgment  setting  aside  such  reso- 
lution (80  N.  J.  Law,  058,  77  Atl.  lOtiO),  de- 
fendant brings  error.  Affirmed.  Harry  Woot- 
ton,  for  plaintiff  in  error.  John  B.  Slaclc,  for 
defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  set 
forth  in  the  opinion  delivered  by  Mr.  Justice 
Voorhees  in  the  Supreme  Court.  80  N.  J.  Law, 
668,  77  AO.  1060. 

McNULTT  V.  McCarthy  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Jane  19, 
1911.)  Appeal  from  Court  of  Chancery.  Ac- 
tion by  John  R.  McNul^  against  Eugene  J. 
McCarthy  and  others.  From  a  decree  of  the 
Chancery  Court  (81  Atl.  668)  for  complainant, 
defendants  appeal.  Affirmed.  Edward  J.  Luce, 
for  appellants.  Charles  H.  Hartahome,  for  re- 
spondent. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
of  Vice  Chancellor  Stevenson.    81  Atl.  668. 


MARTER  T.  REPP  et  aL  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  20,  1911.) 
Error  to  Supreme  Court.  Action  by  Ezra  B. 
Marter  against  Alfred  B.  Repp  and  othersL 
Judgment  for  plaintiff  in  the  Supreme  Court 
(80  N.  J.  Law,  630,  77  Atl.  1030),  and  defend- 
ants bring  error.  Affirmed.  John  Boyd  Avis, 
for  plaintiffs  in  error.  A.  H.  Swackhakner,  for 
defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
herein  affirmed,  for  the  reasons  expressed  in 
the  opinion  delivered  by  Mr.  Justice  Qarrison 
in  the  Sapieme  Court 


MATOR  *  ALDERMEN  OF  JERSEY  CITY 
V.  JERSEY  CilTY  WATER  SUPPLY  CO. 
(<3ourt  of  Elrrors  and  Appeals  of  New  Jersey. 
Nov.  21,  1911.)  Appeal  from  Court  of  Chan- 
cery. Suit  by  the  Mw^or  and  Aldermen  of  Jer- 
sey CSty  against  the  Jersey  City  Water  Supply 
Company.  From  a  decree  confirming  a  masters 
report  and  an  order  supplemental  thereto,  the 
Jersey  City  Water  Supply  Company  appeals. 
Order  and  so  much  of  the  decree  as  is  involved 
in  the  present  appeal  affirmed.  0>llinB  ft  C!or- 
bin,  for  appellant.  James  J.  Murphy  and 
James  B.  Vredenburgh,  for  respondent. 

PER  (7URIAM.  So  much  of  the  decree  as  is 
involved  in  the  present  appeal  will  be  affirmed, 
upon  the  opinion  delivered  by  the  Vice  Chancel- 
lor in  the  court  below.  We  think  that  the  pe- 
tition of  the  appellant,  praying  that  the  mak- 
ing of  the  final  decree  in  this  cause  be  with- 
held until  the  determination  of  the  question 
whether  the  $600,000,  anthorised  by  the  third 
item  of  the  contract  between  the  parties  to  be 
retained  by  the  city  until  the  penormance  by 
the  contractor  of  one  or  the  other  of  the  con- 
ditions therein  recited,  is  now  dae  and  payable 
to  the  contractor,  was  property  refused ;  and 
we  rest  this  conclusion  upon  the  grounds  set 
forth  in  the  memorandum  opinion  of  the  learn- 
ed Vice  Chancellor  delivered  in  disposing  of 
the  application.  The  order  denying  the  appli- 
cation will  also  be  affirmed. 

PARKER,  J.,  dissenting. 


PARTRIDGE  t.  MBCTHANIOS'  NAT. 
BANK  OF  BURLINGTON.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  6,  1911.) 
Appeal  from  Court  of  Chancery.  Bill  by  Har- 
vey K.  Partridge  against  the  Hechanict'  Na- 


tional Bank  of  Burlington.  Decree  for  cos- 
plainant  (77  N.  J.  Bq.  206,  77  AtL  410).  and 
defendant  appeals.  Affirmed.  Ernest  Watts, 
for  appellant.  Bleakly  ft  Stockwell.  for  re- 
spondent. 

PER  CURIAM.  The  decree  appealed  froo 
is  affirmed,  for  the  reasons  stated  in  the  opinioc 
of  Vice  Chancellor  Walker.    77  AU.  4ia 


ROCKWELL  ▼.  AMERICAN  LAW  BOOK 
00.  (Court  of  Errors  and  Appeals  of  New  Jer- 
sey. Nov.  20, 1911.)  E<m>r  to  Supreme  Couit. 
Action  by  W.  Locke  Rockwell  against  the  Amer- 
ican Law  Book  Company.  Judgment  for  plain- 
tiff in  the  Supreme  Court  (76  Atl.  334),  and  de- 
fendant brings  error.  Affirmed.  Randolph  Per- 
kins, for  plaintiff  in  error.  Hartshome,  Inaier 
ft  Leake,  for  defendant  in  error. 

PER  CURIAM.  The  jnd^rment  under  review 
herein  should  be  affirmed,  for  the  reaaoos  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court    76  AtL  334. 


ROGERS  V.  BAILEY.  (Court  of  Errozv  and 
Appeals  of  New  Jersey.  Jnne  19,  IdUj)  Ap- 
peal from  Court  of  Chancery.  Bill  by  Freder- 
ick M.  Rogers  against  Alice  C.  Baileiy.  Decne 
for  defendant  (76  N.  J.  Bq.  29,  73  AtL  243). 
and  complainant  appeals.  AfSrmed.  Frank 
Benjamin,  for  appellant  Benjamin  G.  Demar- 
est,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  Vice  Cihancellor  Stevens. 


SOHOENFELD  v.  WINTER.  (Ooart  of  Er- 
rors and  Appeals  of  New  Jersey.  Nor.  21. 
1911.)  Appeal  from  Court  of  (Chancery.  Suit 
by  Abraham  Schoenfeld,  surviving  partner, 
against  Michael  Winter.  From  a  decree  of  the 
Court  of  Chancery,  overruling  a  demnrrer  to 
the  complaint  (74  Atl.  976),  defendant  appeab. 
Affirmed.  See,  also,  78  Atl.  42.  William  A. 
Lord,  for  appellant  Osborne  ft  Aatl^,  for  re- 
spondent 

PER  C:URIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Howell.    74  AU.  976. 


TAYLOR  T.  PUBLIC  SBRYICB  CORPO- 
RATION OF  NEW  JERSEY.  (Court  of  Er- 
rors and  Appeals  of  New  Jeiaey.  March  6, 
1911.)  Apneal  from  CSourt  of  Cwanoeiy.  Bill 
by  Alexander  M.  Taylor  againat  the  Public 
Service  Oirporation  of  New  Jersey.  Decree  for 
complainant  (76  N.  J.  Eq.  371,  73  AU.  US), 
and  defendant  appeals.  Affirmed.  Lk  D.  How- 
ard Gilmoor,  for  appellant  George  P.  Bast, 
for  respondent 

PER  CURIAM.  The  decree  appealed  from  i* 
affirmed,  for  the  reason  stated  in  the  opinion 
of  Vice  Oiancellor  Garrison. 


WOODRUFF  et  aL  v.  WHITB  et  aL  (Coort 
of  Ehrrors  and  Appeals  of  New  Jersey.  Not. 
aO,  19110  Appeal  from  Court  of  Chanceiy. 
Suit  by  PMlemon  Woodruff  and  others,  execu- 
tors and  trustees,  against  Dora  De  W.  White 
and  others,  for  inatrucUons  as  to  the  dntin 
of  the  executors  and  trustees.  From  a  decree 
(rf  the  Chancery  Court  (79  AU.  304),  defend- 
ants appeal.  Affirmed.  John  H.  Reynolds,  J. 
W.  De  Yoe,  F.  Scott,  Robert  Williams,  and  G. 
A.  Hunziker,  for  appellants.  W.  I.  Lewis  and 
Humphreys  ft  Sumner,  for  rcapondenta. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reaaons  stated  in  the 
opinion  filed  in  the  Court  below  by  Vlee  Okaa- 
cellor  GaiTison.    79  AtL  804. 
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WOOLSBT  T.  WOOIiSET.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  June  19, 
1911.)  Appeal  from  Prerogative  Court.  Bill 
by  Virginia  M.  Woolsey  against  Eugene  Wool- 
B«y.  Decree  for  complainant  (76  Atl.  1076), 
and  defendant  appeals.  Affirmed.  See,  also, 
71  N.  J.  Eq.  609,  71  AtL  408.  Charles  L.  Car- 
rick,  for  appelltmt  Sherrerd  Depue,  for  re- 
spondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  the  ordinary.    76  Atl.  1076. 


ZABRISKIB  T.  SULLIVAN.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Oct.  19, 
1911.)  Error  to  Supreme  Court.  Action  by 
Augustas  Zabriskie  against  John  Sullivan. 
Judgment  for  plaintit(,  and  defendant  brings  er- 
ror. Affirmed.  For  opinion  of  Supreme  Court, 
see  80  N.  J.  Law,  673,  77  AU.  1075.  James  R. 
Bowen,  for  plaintiff  in  error.  Herrmadn  St 
Steelman,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  stat- 
ed in  the  opinion  delivered  by  Mx.  Justice 
Voorheea  in  the  Supreme  Court. 


COMMONWEALTH  ▼.  HUSTON.  (Su- 
preme 0>urt  of  Pennsylvania.  May  25,  1911.) 
Appeal  from  Superior  Court.  John  H.  Sander- 
son and  others  were  convicted  of  conspiracy 
to  defnnd  the  Commonwealth,  and  Joseph  M. 
Huston  appeals.  Affirmed.  Argued  Wore 
FEOJi,  C.  J.,  and  BROWN,  MESTREZAT, 
POTTER.    SliKIN.    STEWART,   and   M08- 


(7I1/ISKER,  JJ.  George  S.  Graham,  Samuel 
M.  Clement,  Jr.,  and  A.  S.  L.  Shields,  for  ap- 
pellant. J.  E.  B.  Cunningham,  Deputy  Atty. 
Gen.,  James  Scarlet,  John  Fox  Weiss,  Dist. 
Atty.,  John  E.  Fox  and  John  C.  Bell.  Atty. 
Gen.,  for  the  Commonwealth. 

PER  CURIAM.  The  order  allowing  this  ap- 
peal, limited  the  argument  to  the  a»siRnmcnts 
of  error  which  relate  to  the  action  of  the  court 
of  quarter  sessions  in  sending  the  jury  back 
for  further  delit>eration8,  after  a  verdict  of 
"guilty  of  defrauding  the  commonwealth"  had 
been  presented  to  the  court,  and  the  foreman  of 
the  jury  had  attempted  an  explanation  of  the 
verdict,  in  a  colloquy  between  himself  and  the 
trial  judge.  After  a  consideration  of  the  whole 
colloquy,  as  it  appears  in  the  reporter's  notes 
of  the  case,  a  majority  of  the  court  are  of  opin- 
ion that  the  judgment  appealed  from  should  be 
affirmed,  on  the  opinion  ot  the  Superior  Court. 
Judgment  affirmed. 


UNITED  STATES,  for  Use  of  LANHAM 
et  al.,  T.  CARPENTER  et  al.  (Superior  Court 
of  Delaware.  New  Castle.  June  16,  1905.) 
Action  by  the  United  States,  for  the  use  of 
James  C.  Lanham  and  Galbreith  B.  Lanham, 
trading  as  James  0.  Lanham  &  Bro.,  against 
Joseph  L.  Carpenter,  Jr.,  and  others.  Verdict 
for  defendants.  See,  also,  4  Pennewill,  487,  60 
Atl.  863.  Argued  before  LORE,  C.  J.,  and 
GRUBB  and  PENNEWILL.  JJ.  T.  Bavard 
Heisel,  Alex.  B.  Cooper,  and  E.  S.  Douglass, 
for  plaintiffs.  J.  Harvey  Whiteman  and  Wil- 
liam B.  Prentiss,  for  defendants. 

PENNEWILL,  J.  (charging  the  jury). 
Gentlemen  of  the  jury :  The  court  instruct  you 
in  this  case  to  return  a  verdict  in  favor  of 
the  defendants.     (Verdict  for  defendants.) 


End  or  Cases  in  Vol.  81 
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ABANDONMENT. 

See  DiroTce,  S  331;    Easements,  |  26. 

ABATEMENT. 

See  Taxation,  S  462. 

ABATEMENT  AND  REVIVAL    > 

See  Corporations,  §  672:    Courts,  §  79;    Par- 
ties, i  75. 

HI.  DEFECTS   AND    OBJECTIONS   AS 
TO  PARTIES  AND  PROCEEDINGS. 

{ 22  (DeLSuper.)  Certain  facts  Md  to  be 
matter  in  abatement. — Trustees  of  Mutual  Loan 
Ass'n  T.  Tyre,  81  A.  48. 

V.  DEATH  OF  PARTT  AND  REVIVAI. 
OF  ACTION. 

(A)   Abatemrnt    or    Survlvnl    of    Action. 

164  (Pa.)  Husband's  action  for  loss  of  serv- 
ices through  Injarips  to  wife  held  not  for 
wrongs  done  to  the  person  within  Act  Feb.  24. 
1834  (P.  L.  78)  i  28,  relating  to  the  snrriTal 
of  causes  of  action.— Smith  v.  Lehigh  Valley  R. 
Co.,  81  A.  554. 

ABSTRACTS. 

See  Appeal  and  Error,  S  589. 

ACCEPTANCE. 

See  Dedication,  t  SH;    Deeds,  I  54; 
161-182. 

ACCIDENT. 

See  Insurance,  {§  145,  379,  462,  455,  622,  623. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  H  237,  238. 

ACCOMPLICES. 


Sales.  |§ 


See  Criminal  Law, 


753,  780. 


ACCORD  AND  SATISFACTION. 

See  Payment. 

ACCOUNT. 

See  Attorney  and  Client,  f  124;   Brokers,  |  87; 

Corporations,  §  610;  Costs,  §  32;  Equity,  | 
3!);  Evidence,  i  271;  Executors  and  Admin- 
istrators, H  70,  109,  507.  513;  Guardian  and 
Ward,  g  163:  Names;  Parties,  i  97;  Part- 
nership, ii  304.  321.  344;  Patents,  i  219; 
Receivers,  §§  192,  193. 

ACKNOWLEDGMENT. 

Spp  Execution,  §  315;   Limitation  of  Actions,  { 
143;    Kecorda. 


ACQUIESCENCL 

See  Pleading,  {  418. 

ACTION. 

See   Abatement   and   Revival;    Dismissal   and 
Nonsuit;    Lis  Pendens. 

n.  NATURE  AND  FORM. 

i  27  (Md.)  A  declaration  in  two  counts  keld 
to  charge  causes  of  action  in  tort  for  trespass, 
under  Code,  art.  75,  S  3,  and  was  not  defective 
for  failure  to  sufficiently  disclose  whether  the 
causes  of  action  were  in  tort  or  for  l)reach  of 
contract.— Lapp  v.  Stanton,  81  A.  675. 

§  35  (Pa.)  Act  March  21,  1800  (4  Smith's 
Laws,  p.  332)  I  13,  *etd  to  apply  to  ordinary 
civil  suits,  so  that  special  remedy  provided  by 
act  of  assembly  must  be  pursued. — ^Lewisburg 
Bridge  Co.  v.  Union  County,  81  A.  324. 

UI.  JOINDER,   SFLITTINO,   CONSOLI- 
DATION. AND  SEVERANCE. 

§41  (N.J.)  Under  Supreme  Court  rule  16, 
oounta  in  debt  and  in  assumpsit  may  be  joined 
in  the  same  suit.— Dayton  v.  Boettner,  81  A. 
726. 

Ml  (Vt.)  Under  P.  S.  1503,  a  count  for 
trespass  to  the  person  ■hrM  properly  joined 
with  a  count  for  maliciously  suing  out  a  bo(fy 
writ,  and  causing  the  arrest  and  imprisonment 
of  the  plalntiit  thereon.— Sla}-ton  v.  Davis,  81 
A.  232. 

i  60  (Pa.)  Severance  in  ejectment  hfld  prop- 
erly refused.- Citizens'  Gas  Co.  of  Port  Al- 
legheny .V.  Whitney,  81  A.  804. 

ACT  OF  GOD. 

See  Adjoining  Landowners,  g  7. 

ADEQUATE  REMEDY  AT  LAW. 

See  Municipal   Corporations,   g   607:     Specific 
Performance,  g  86;   Taxation,  g  453.  , 

ADJOINING  LANDOWNERS. 

See  Boundaries;    Corporations,  g  493;    High- 
ways, g  85. 

§7  (Vt.)  A  high  wind  blowing  boards  from 
defendant's  property  against  plaintiff's  house 
held  not  BO  unprecedented  as  to  constitute  an 
act  of  God. — Bishop  v.  Readsboro  Chair  Mfg. 
Co.,  81  A.  454. 

In  an  action  for  injories  to  plaintiff's  house 
by  boards  from  defendant's  property  being 
blown  against  it,  eWdence  of  a  conversation  be- 
tween plaintiff's  husband  and  defendant's  man- 
ager held  admissible.— Id. 

Where  plaintiff's  husband  made  repairs  on 
her  house,  made  necessary  b^  defendant's  tres- 
pass, an  instruction  that  plaintiff  could  not  re- 
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coyer  any  Bum  for  the  repair*  performed  by 
her  husband  vaa  properly  refuaeo. — Id. 

An  adjoining  midovner  held  bonnd  to  pQe 
or  secure  lumber  on  his  own  land  so  as  to 
guard  against  its  being  blown  on  to  and  against 
plaintifTs  adjoining  property. — Id. 

In  an  action  for  trespass,  an  instmctioii 
that  failure  of  defendant's  officers  to  come  to 
look  at  plaintiff's  property  as  requested  was 
insufficient  to  show  willfulness  vM  properly 
refused.— Id. 

Where  snow  fell  from  defendants  roof  on 
to  plaintiff's  adjoining  property,  an  butme- 
tion  that  she  could  not  recorer  for  the  ac- 
cumulation on  the  ground  of  snow  which  fell 
from  defendant's  roof  was  properly  refused. 
•—Id. 

Where  defendant  permitted  snow  to  slide 
against  plaintiff's  house,  and  did  nothing  to 
prerent  it,  defendant  was  guilty  of  an  action- 
able trespass.— Id. 

In  an  action  for  injuries  to  plaintiff's  real 
property  by  boards  being  blown  from  defend- 
ant's piles  against  plaintiff's  house,  evidence 
ftcid  to  warrant  a  finding  of  defendant's  negli- 
gence.— ^Id. 

{8  (N.H.)  Hie  rights  of  adjacent  proprie- 
tors of  land  held  reciprocal,  and  determinable 
by  the  doctrine  of  reasonable  user.— Elliott  t. 
Town  of  Mason,  81  A.  701. 

An  owner  unreasonably  interfering  with  the 
correlative  rights  of  an  adjacent  owner  held  not 
entitled  to  justify  the  maintenance  of  a  nui- 
sance by  proof  of  the  exercise  of  due  care. — 
Id. 

ADMINISTRATION. 

See  Executors  and  Administrators. 


ADMISSION. 

if  220,  284;    PI 

ADULTERATION. 


See  Evidence,  ff  220,  284;    Pleading,  U  127, 


See  Food. 

ADULTERY, 

See  Divorce,  S{  49,  129. 

ADVERSE  CLAIM. 

Se«  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  I  1066;   Ejectment,  I 
109;   Limitation  of  Acnons. 

X.   HATUBE  AITD  BEaiTXSITES. 

(A)  AeQntattloB  of  Rlclita  br  Presortptlon 
tn  General. 

18  (Pa.)  Railroad  right  of  way  held  to  in- 
clude, as  against  claim  of  adverse  possession, 
only  land  acquired  by  condemnation,  or  under 
circumstances,  warranting  its  condemnation. — 
Delaware,  L.  &  W.  R.  Co.  v.  Tobyhanna  Co., 
61  A.  132. 

Title  to  land  outside  of  railroad  right  of 
way  purchased  for  general  prospective  rail- 
road purposes  may  be  acquired  by  adverse  pos- 
session as  against  th«  company.— Id. 

(B)  Aetval  PoHesaloa. 

{24  (Me.)  Acts  held  insufficient  to  show  ad- 
verse possession.— Smith  v.  Sawyer,  81  A.  868. 

(Ft  Hostile  Cluwsater  of  FosaesatOB. 

171  (Vt.)  A  deed  may  aid  a  daim  of  title 
by  adverse  possession,  though  no  title  in  the 
grantor  therein  is  shown. — Lang  v.  Clark,  81  A. 
625. 


AGREEMENT. 


See  Contracts. 

AGRICULTURE. 

{  1 1  (Me.)  Contract  with  owner  held  essen- 
tiiu  to  a  lien  for  cutting  bay,  under  Rev.  St. 
c.  98,  i  54.— Edgecomb  ▼.  Jenney,  81  A.  109L 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  {  333;   Trial.  |  216. 

ALIMONY. 

See  Divorce.  B  214,  266,  331. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 


AMENDMENT. 


das. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  |  519. 


XI.  OPEBATIOK  AUD  EFFECT. 

<A)  Bxtemt  of  PosaeaaioB. 

1 96  (Pa.)  Party  in  possession  of  lots  owned 
by  railroad  company  held  to  have  acquired  title 
only  to  so  mncn  thereof  as  was  actually  oc- 
cupied by  its  structures. — Delaware,  Ij.  &  W. 
B.  Co.  V.  Tobyhanna  Co.,  81  A.  132. 

(B)  Title  or  Klvitt  Ae«iilre«. 

i  104  (Pa.)  Qrant  to  person  whose  title  has 
not  been  challenged  through  a  great  lapse  of 
time  held  presumed,  not  only  against  intruder, 
but  also  against  one  claiming  under  color  of 
Utle<— Xktugherty  v.  Welshans,  81  A.  907. 

XU.  PX.EASIHO,  EVIPEWCE,  TBIAI^ 
Aim   REVIEW. 

1 1 16  (Tt)  A  re(^nest  to  charge  in  eject- 
ment thai  smce  plaintiff,  or  any  one  through 
whom  he  claimed,  had  never  erected  any  de6- 
nite  and  noticeable  monuments  or  marka,  he 
could  only  recover  to  the  limits  of  his  actual 
occupation,  hM  properly  refused.— Ijang  v. 
Clark,  81  A.  626. 

ADVERTISING.  I 

See  Newspapers.  I 

AFFIDAVITS. 

See  Attachment,  |  89;  Bills  and  Notes.  |  473:        ' 
Injunction,  |  159H;    Innkeepers,  t  4;    Mo- 
tions. I 

I  18  (N.J.Sup.)  The    practice    of    taking    ex 
parte  affidavits  to  be  used  on  argument  of  s        i 
motion  is  peculiar  to  the  Chancery   Court. —        I 
Peer  v.  Bloxham,  81  A.  669. 

Under  Practice  Act,  U  196,  197,  affidavits  on  , 
which  a  rule  to  show  cause  was  founded  can-  | 
not  be  used  after  the  rule  is  made  to  anppott  a 
motion  not  of  course,  or  read  on  the  hearing  . 
of  a  rule  depending  on  facts  extrinsic  to  the  ! 
record.— Id. 

AFFIRMANCE 

See  Appeal  and  Error,  1 113S. 

AGENCY. 

See  Prindpal  and  Agent. 
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Appeal  amA  Bvror 


ANIMALS. 

See  Criminal  Law,  1429;  Indictment  and  In- 
formation, S  111;  TrespaBB,  |  40. 

{4  (Conn.)  A  kennel  license  issned  under 
I'ub.  Acts  1907,  c.  167,  i  8,  as  amended  by 
Pub.  Acta  1909,  c.  55,  (  2,  htU  not  vitiated  be- 
cause part  of  the  dogs  are  kept  at  tlie  owner's 
bouse.— State  t.  Tripp,  81  A.  247. 

A  kennel  license  under  Pub.  Acts  1907,  c. 
167,  I  3,  as  amended  b7  Pub.  Acts  1909,  c.  66, 
%  2,  held  not  vitiated  because  not  taken  out  on 
time. — Id. 

S42  (NJ'.Sup.)  A  conviction  onder  Act 
Marcli  11,  1880, 1  11  (P.  L.  p.  217;  1  Gen.  St 
1895,  p.  85,  I  27),  for  general  violation  of  the 
act,  can  be  had  only  when  such  violation  oc- 
curs in  presence  of  persons  or  officers  named 
in  amendment  to  said  act,  approved  March  16, 
1893  (P.  li.  p.  861;  1  Gen.  St  1895,  p.  41,  | 
46),  and  the  arrest  was  made  by  one  of  such 
persons  or  officers. — New  Jersey  Society  for 
Prevention  of  Cruelty  to  Animals  v,  Rosen,  SI 
A.  496. 

{45  (Conn.)  In  a  prosecution  under  Pub. 
Acts  1907,  c.  167,  {  15,  for  kUling  registered 
dogs,  keld  unnecessary  to  show  that  they  wore 
the  tags  or  plates  required  by  Pub.  Acts  1909, 
G.  55,  t  2.— State  v.  Tripp,  81  A.  247. 

ANNULMENT. 

See  Marriage,  |  60. 

ANSWER. 

S«e  Pleading. 

APPEAL  AND  ERROR. 

See  Certiorari,  {  70;  Costs,  J  240;  Courts,  If 
202,  207,  208;  Criminal  Law,  If  351,  656, 
1011-1137;  Eminent  Domain,  |  271;  Excep- 
tions, Bill  of;    Insane  Persons,  {  27;    Jndg- 


168;  Taxation,  ff  305, 


•,4§2, 


498,  495;  Wills, 


tions,  JUill  of;    Insane  Persons,  f  £i;    Judg- 
ment, f  159;   Mandamus,  f  187;   New  Trial, 

I  168;  -       -    ■*-    —    

i  423. 

I.   NATURE  Aim  FORM  OF  REMB1>T. 

13  (N.H.)  Under  Pub.  St  1901,  c  204.  |  2, 
right  to  review  of  proceedings  by  inferior 
courts,  etc.,  k«U  not  to  depend  upon  teclmical 
accuracy  in  designating  the  form  of  proceed- 
ing.—Dmsmore  T.  City  of  Manchester,  SI  A. 

m.  DECISIONS  REVIEWARI.E. 
(D)   PlBslltr  •<  DetennlBStlOB. 

S  66  <N.J.)  An  alleged  error  in  refusing  a 
change  of  venue  is  nut  reviewable  by  writ  of 
error,  nnder  2  Gen.  St  1895,  p.  1391,  f  1, 
where  no  final  judgment  has  been  rendered. — 
New  Jersey  Imperial  Road  Co.  v.  E*reebolder8 
of  Gloucester  County,  81  A.  725. 

f  66  (N.J.)  Review  by  writ  of  error  is  limit- 
ed to  final  Judgments.— Allgair  v.  Hickman,  81 
A.  752. 

f  66  (Pa.)  An  appeal  in  an  equity  case  will 
be  quashed,  in  the  absence  of  a  final  decree. — 
Griffiths  V.  Monongahela  R.  Co.,  81  A.  713. 

f  76  (Md.)  Docket  entries  held  to  show  a 
final,  and  hence  appealable,  judgment. — Wilkin 
Mfg.  Co.  V.  Melvin,  81  A.  879. 

§78  (Md.^  An  order  sustaining  a  demurrer 
to  the  petition  in  proceedings  to  review  an  as- 
sessment Md  not  final,  so  as  to  be  appealable. 
— Chesapeake  &  Potomac  Telephone  Co.  of 
Baltimore  v.  Board  of  County  Com'rs,  81  A. 
520. 

{ 78  (Pa.)  An  order  overruling  a  demurrer 
is  interlocutory,  and  no  appeal  Ues  from  it.— 
Stegmaier  v.  Keystone  Coal  Co.,  81  A.  187. 


1 78  (Pa.)  A  decree  referring  back  report  to 
auditor  with  directions  to  distribute  estate  held 
interlocutory,  and  not  appealable.— In  re  Hoyt's 
Estate,  81  A.  203. 

(B)  Nature,  Scope,  aad  KaCect  of  Deelsfon. 

1 87  (NJ.Sup.)  A  writ  of  error  will  not  lie 
to  review  the  refusal  of  a  writ  of  certiorari  to 
review  an  order  annulling  the  appointment  of 
commissioners  to  adjust  unpaid  taxes. — Voor- 
hees  V.  Borough  of  North  Wildwood,  81  A.  264. 

An  order  dismissing  a  writ  of  certiorari  as 
improvidently  allowed  ia  not  reviewable  on 
wnt  of  error.— Id. 

f  103  (N.J.)  Refusal  to  strike  out  pleading 
keld  not  reviewable  on  writ  of  error,  nnder 
Practice  Act,  I  110.— Dayton  v.  Boettner,  81 
A.  726. 

XV.  RIGHT   OF  REVIEW. 
(A)  Persons  Entitled. 

1 143  (Md.)  Under  Code,  art  6,  f  26,  appel- 
lant held  not  entitled  to  appeal  from  an  order 
in  a  receivership  proceeding  to  which  he  was 
merely  a  speciij  intervener. — Preston  v.  Poe, 
81  A.  178. 

f  147  (Md.)  A  stockholder  cannot  appeal 
from  a  judgment  against  the  corporation. — 
Preston  v.  Poe,  81  A.  178. 

f  150  (Md.)  An  execntrix  held  without  an- 
thority  to  appeal  from  an  order  restraining  a 
sale  of  real  estate  under  a  specified  notice  on 
a  specified  date.— Smith  t.  Warrenfeltc,  81  A. 
276. 

V.  7RESEMTATIOK    AITO    RESERVA- 
TION IN  LOWER  OOPRT  OF 
0R01TND8  OF  REVIEW. 

(A)  laanes  and  itnestloaa  la  Ijovrer  Conrt. 

I  169  (Conn.)  A  Question  not  raised  in  the 
trial  court  will  not  be  considered.— Sutherland 
V.  Brown,  81  A.  1033. 

1 169  (Md.)  No  question  can  be  considered 
or  passed  upon  by  the  Supreme  Court  which 
does  not  appear  by  the  record  to  have  been 
raised  or  passed  upon  by  the  court  below. — 
Catansaro  Di  Giorgio  Co.  t.  F.  W.  Stock  ft 
Sons,  «1  A.  385. 

I  179  (Md.)  Reference  to  pleadings  contain- 
ed in  requested  prayers  held  sufficient  to  per- 
mit an  examination  of  the  pleadings. — Gatan- 
caro  Di  Giorgio  Co.  v.  F.  W.  Stock  &  Sons, 
81  A.  886. 

(B)  Objeottona  and  Motion*,  and  Rnllnss 

Tkereon. 

{  192  (Vt)  A  ground  of  demurrer,  not  spec- 
ified and  not  passed  upon  by  the  court  below, 
will  not  be  considered  on  appeal. — Slayton  v. 
Davis,  81  A.  232. 

f  192  (Vt)  A  demurrant  win,  on  appeal,  be 
confined  to  the  grounds  of  demurrer  assigned 
below.— Williams  Mfg.  Co.  v.  Insurance  Co.  of 
North  America,  81  A.  916. 

{  194  (Pa.)  Judgment  for  demurrer  on  plea 
in  bar,  treated  as  demurrer  without  objection 
from  plaintiff,  held  not  to  be  disturbed. — Yoder 
▼.  Cole,  81  A.  546. 

1 204  (NJ.Sup.)  Admission  of  testimony  held 
not  ground  for  reversal,  where  there  was  no 
objection  thereto  at  the  time  of  reception. — 
United  States  Transfer  Advertising  Co.  v. 
Toung,  81  A.  262. 

f  204  (Vt)  Reception  of  evidence  without 
objection  is  not  reviewable  on  exceptions. — 
Bishop  V.  Readsboro  Chair  Mfg.  Co.,  81  A.  464. 

f  207  (N.J.Sup.)  Remarks  by  counsel,  though 
improper,  held  not  ground  for  reversal,  in  ab- 
sence of  request  for  instructions  relating  there- 
to.—See  V.  Public  Service  Ry.  Co.,  81  A.  746. 

f2ll  (Pa.)  Plaintiff  cannot  complain  of  com- 
pulsory nonsuit,  where  no  objection  to  alleged 
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premature  closing  of  case  or  rejection  of  any 
evidence  is  shown. — Wentz  ▼.  Blair,  81  A.  144. 

g2l5  (Pa.)  That  testimony  was  misquoted 
by  the  trial  ]ud);e  in  his  charge  cannot  be  com- 
plained of  on  appeal,  where  the  court's  atten- 
tion was  not  called  to  it — ^Newingbam  T.  J.  C. 
Blair  Co.,  81  A.  5.j6. 

{215  (Vt.)  An  objection  to  an  instruction 
not  raised  below  will  not  be  considered.— Cram- 
ton,  v.  Chapman,  81  A.  231. 

1 216  (Conn.)  Where  tliere  was  no  request 
for  an  additional  instruction,  the  court  will  not 
determine  the  necessity  of  an  additional  in- 
struction to  properly  submit  issues. — Town  of 
Madison  ▼.  Town  of  Guilford,  81  A.  1046. 
.  (216  (Pa.)  The  sufficiency  of  a  charge  can- 
not be  questioned  on  appeal,  where  no  request 
was  made  for  more  sperifir  instructions. — 
Dougherty  y.  Briggs,  81  A.  201. 

f2l6  (Pa.)  Failure  to  give  instruction  can- 
not be  complained  of  on  appeal  where  not 
called  to  attention  of  trial  court.— Newingham 
V.  J.  C.  Blair  Co.,  81  A.  556. 

$219  (Vt.)  In  chancery  certain  objections 
which  could  not  have  been  obviated  at  the  trial 
ma.v  be  considered  though  made  for  the  first 
time  on  appeal. — City  of  Montpelier  t.  McMa- 
hon,  81  A.  977. 

S23I  (N.J.)  An  objection  to  evidence  stating 
no  ground  raises  no  legal  question  for  review. — 
Prout  v.  Prout.  81  A.  757. 

i23l  (Vt.)  A  general  objection  to  an  an- 
swer to  a  question  asked  in  an  action  against 
a  railroad  company  for  damages  by  fire,  held 
not  available  on  appeal,  the  objection  not  being 
obvious. — Jewell  v.  Iloosac  Tunnel  &  W.  R. 
Co..  81  A.  238. 

i23l  (Vt.)  Where  the  specification  of 
grounds  of  demurrer  was  directed  to  all  the 
counts,  a  special  objection  to  one  of  the  counts 
will  not  be  cons.Mered  on  appeal. — Doyle  v. 
Melendy,  81  A.  1120. 

{  232  (N.J.)  Reasons  in  favor  of  the  competen- 
cy of  testimony  not  disclosed  to  the  trial  court 
will  not  be  beard  on  appeal. — Fbelps  v.  Fucbs  & 
Lang  Mfg.  Co.,  81  A.  728. 
'{232  (Vt.)  An  objection  to  evidence,  made 
on  appeal,  held  different  from  that  made  be- 
loTv,  so  that  it  will  not  be  considered.— Jewell 
V.  Hoosac  Tunnel  &  W.  R.  Co.,  81  A.  2158. 

{237  (Md.)  A  motion  to  strike  out  an  an- 
swer, which  the  court  admitted,  subject  to  ob- 
jection, must  be  followed  by  a  later  motion  for 
its  exclusion,  to  permit  its  assignment  as  er- 
ror.—Goodman  V.  Saperstein,  81  A.  605. 

{  237  (N.J.)  An  objection  to  a  question  after 
the  witness  answered  held  unavailable  on  ap- 
peal, in  absence  of  a  motion  to  strike  or  request 
for  an  instniotion.— Prout  v.  Prout,  81  A.  757. 
,  {241  (Vt.)  Statement  in  motion  for  verdict 
Jicld  insufficient  to  bring  evidence  before  Su- 
preme Court  for  review.— Hand  v.  ISordo,  81 
A.  2.71. 

{241  (Vt.)  It  being  capable  thereof,  a  mo- 
tion will  be  construed  by  the  Supreme  (.'ourt  as 
by,l),oth  parties  in  the  trial  court  and  by  that 
court  in  rendering  its  decision. — Bixby  v.  Ros- 
c.oe,  81  A.  25.">. 

(C)   EJsceptlona. 

{ 268  (Pa.)  Appellant  cannot  complain  of  a 
ruling  sustaining  objections  to  evidence,  where 
no  ex<'cption8  were  taken  at  the  trial,  and  the 
errors  were  not  assiened  for  error  on  appeal. 
—Pierce  v.  Lehigh  Valley  Coal  Co.,  81  A.  141. 

S  266  (Vt.)  P.  S.  17!>4,  reciuiring  exceptions 
to  tlie  report  of  a  referee  in  the  trial  court, 
\,  bile  appiical)]e  to  trials  before  a  commission- 
er, does  not  preclude  the  review  of  questions 
submitted  by  the  referee  without  exceptions. — 
McKane  v.  (jordon  &  Hoar.  SI  A.  637. 


1 267  (Vt.)  In  an  action  against  attorneys 
for  money  received,  plaintiff  lirld  not  entitlfl 
to  review  the  propriety  of  a  deduction  frum  ai 
overcharge  where  he  did  not  except  to  tt» 
judgment  on  that  ground.— McKane  v.  GorJi.o 
&  Hoar.  81  A.  637. 

{ 273  (N.J.)  Exception  that  is  too  )>road,  a< 
including  the  whole  charste,  and  too  narrow,  as 
giving  no  notice  of  error,  will  not  support  n.: 
assignment. — Cannon  v.  Brady  Brass  Co-  M 
A.  727. 

1 274  (Vt.)  Error  of  court  in  finding  etr  - 
neously  on  report  of  referee  held  reached  hr 
exception  to  rendition  of  judgment. — O.  IL  Etl- 
dy  &  Co.  v.  Field,  81  A.  249. 

(BS)  Cases  and   <laei>tlons   Reaerved    or 
Certified. 

{  308  (N.H.)  Under  Pub.  St.  1901.  c  204.  H 
11-13,  and  Laws  1901,  c.  78,  the  superior  court 
held  authorized  to  transfer  without  ruling  ques- 
tions of  law  arising  on  a  demurrer  to  a  bill  in 
equity  against  the  objection  of  either  party.— 
Glover  v.  Baker.  81  A.  1081. 

{308  (R.I.)  Under  Gen.  Laws  1909,  c.  29.S. 
{  o,  held,  that  a  certification  of  questions  mat- 
be  made  only  after  a  question  has  been  formal- 
ly raised  on  the  record  and  in  some  appropriate 
proceeding  presented  to  the  trial  court,  so  as 
to  make  a  ruling  of  that  court  thereon  requi- 
site.— Fletcher  v.  Board  of  Aldermen  of  Citv 
of  Newport,  81  A.  193. 

Under  Gen.  Laws  1009,  c.  50,  {  43,  held,  that 
the  allowance  by  the  superior  court  of  amend- 
ments to  an  appeal  from  a  decree  of  a  town 
council  was  an  adjudication,  and  that  its  judg- 
ment on  that  question  could  not  thereafter  be 
certified  for  determination  of  the  Supreme 
Court.— Id. 

{316  (Pa.)  Reservation  as  to  the  sofficienry 
of  evidence  held  good. — Wells  v.  Erie  R.  Co.. 
81  A.  330. 

VI.  PABTIES. 

{  344  (Md.)  Where  one  of  two  or  more  de- 
fendants desires  to  appeal,  he  should  apply  to 
the  court  of  appeals  tor  a  writ  of  sumniou^ 
and  severance.— Firor  v.  Taylor,  81  A.  3Si). 

Vn.  BSQUISITES  AND  FSOCEEDHr&S 
FOR  TRAirSFEB  OF  CAUSE. 

(B)  Petition    or    Prayer,    Alloivance,    and 

Certificate  or   Alildarlt. 

§361  (Md.)  An  appeal  from  an  order  strik- 
ing a  fiat  judgment  merely  by  an  order  direct- 
ing the  clerk  to  enter  an  appeal  in  the  case 
held  insufiicient. — Palmenberg  v.  Turk,  81  A. 
221. 

{ 362  (Pa.)  Filing  of  statement  of  errors  re- 
quired by  equity  rule  02  allowed  nunc  pro  tunc. 
—King  V.  Ambrose,  81  A.  714. 

(C)  Payment  of  Fees  or  Coatii.  and  Bonds 

or  Other   Secnrlllea. 

{371  (Md.)  The  clerk  of  the  court  in  a  suit 
in  equity  held  not  required  to  forward  the  rec- 
ord to  the  Court  of  Appeals  until  it  is  paid 
for,  and  he  need  not  demand  payment  from 
appellant. — Wilmer  v.  City  of  Baltimore,  81  A. 
08."). 

X.  RECORD  AND  PROCEEDIUGS  NOT 

IN  RECORD. 

(A)  Matters  to  be  Sho^vn  Ity-  Record. 

§515  (N.J.Sup.)  P.  L.  1903,  p.  2,->0.  relating 
to  appeals  from  district  courts,  htid  not  to 
supersede  provisions  of  P.  I-.  1902,  p.  .■>t5.'>,  as 
to  rulings  entirely  outside  of  the  scope  of  the 
stenographer's  transcript— Hauser  v.  Squire. 
81  A.  263. 

(D)  Scope  and  Contents  of  Record. 

{526  (N.J.Sup.)  Report  of  referee  and  dep- 
ositions and  evidence  taken  before  him  keU  no 
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pnrt  of  the  record  on  Trhich  error  can  be  as- 
^igncd.— Delaware,  L.  &  W.  K.  Co.  y.  Joseph 
Knglish  Co.,  SI  A.  436.    . 

(B)  Abstracta  »f  R«eord. 

§  589  (Pa.)  Supreme  Court  role  26,  limiting 
the  apace  allowed  in  paper  bonks  on  appeals 
for  statement  of  the  questions  involved,  is 
mandatory. — Buckman  v.  Philadelphia  &  R.  Ry. 
Co.,  81  A.  332. 

IF)   Bfukliiir.     Form,     and     Re«iilslte*     »( 
Transcript  or  Retarn. 

$607  (Md.)  Where  counsel  fail  to  agree  oo 
the  record,  it  must  be  made  up  as  provided  by 
Code  Pub.  Gen.  Laws  1904,  art.  5.  J  34.— 
AVilmer  t.  City  of  Baltimore,  81  A.  685. 

(H)  Tranamiaaion,    Ptllnc    Prlntlnv>    •»< 
Serrtce   of  Coplea. 

S  627  (Md.)  An  appeal  held  properhr  dis- 
missed for  the  failure  of  appellant  to  file  the 
record  in  time  or  to  explain  the  delay. — Wil- 
mer  v.  City  of  Baltimore,  81  A.  685. 

§  627  (N.J.Sup.)  On  failure  of  appellant  in 
the  district  court  to  file  the  stenographer's 
transcript  with  the  clerk  of  the  Supreme  Court 
within  15  days  after  judgment,  as  provided  by 
P.  L.  1905,  p.  259,  it  wiU  be  dismissed.— Hau- 
Ber  V.  Squire,  81  A.  263. 

i633  (Md.)  An  appeal  would  not  be  dis- 
missed for  appellant's  failure  to  pay  for  the 
printing  of  the  record  within  the  time  prescrib- 
ed by  rule  34  (80  Atl.  xii),  where  the  record 
was  printed  and  ready  when  the  cause  was 
called  for  argument.— Turner  v.  Egan,  81  A. 
877. 

(I)  Deteota,    Okjoctloaa.    Amendmeat,   aad 
Correction. 

11635  (N.J.)  A  writ  of  error  will  be  dis- 
missed, where  the  printed  book  does  not  show 
that  return  has  been  made  to  the  writ  of  error. 
— Riva  V.  Jersey  City,  H.  &  P.  St.  Ry.  Co., 
81  A.  847. 

(J)  Conelnafvonoaa  and  BCeet,  ImpeaelilnK 
and  Contradletlnv* 

{  663  (Pa.)  Assignment  of  error  that  a  point 

submitted  was  not  answered  will  not  be  con- 

'  sidered,  if  the  point  was  substantially  covered 

by  the  general  charge. — Kaufman  v.  National 

Lumber  Ins.  Co.,  81  A.  53. 

(K)  (tneatlona  Preaented  tor  Roirio'vr. 

1679  (Md.)  The  action  of  the  trial  court  in 
refusing  to  permit  defendant  to  plead  after  the 
time  prescribed  by  Acts  1002,  c.  409,  held  not 
reviewable  on  appeal,  in  view  of  the  record. — 
Betz  V.  P.  Welty  &  Co.,  81  A.  382. 

S688  (Md.)  The  fact  that  a  judge  furnished 
security  for  costs  for  a  party  will  not  reverse 
on  exception  to  his  competency  to  make  any 
order  in  the  case,  where  the  docket  entries 
and  record  show  no  order  made  by  auch  judge. 
— Goodman  t.  Saperstein,  81  A.  695. 

{  690  (Vt.)  Rulings  on  admission  of  testimo- 
ny held  not  reviewable. — Band  t.  Bordo,  81  A. 
251. 

(694  (N.H.)  The  Supreme  Court  cannot 
consider  whether  there  was  any  evidence  to 
sustain  the  court's  finding,  where  the  evidence 
was  not  transferred.— F'ergnson  v.  O'Brien,  81 
A.  479. 

8695  (Vt.)  Where  the  evidence  is  not  in  the 
record  on  appeal,  the  Supreme  Court  cannot 
consider  whether  a  finding  is  sustained  thereby. 
— Whitcomb  v.  Whitcomb,  81  A.  97. 

1 704  (Pa.)  Assignments  of  error  •complain- 
ing of  rulings  on  requests  for  findings  and  eon- 
elusions  of  law  not  shown  by  record  held  not 
to  be  considered.— In  re  Rhodes'  Estates,  81 
A.  64.S. 


1706  (Vt.)  Where  neither  the  declaration 
nor  a  copy  thereof  is  in  the  record,  an  excep- 
tion to  the  overruling  of  a  motion  in  arrest 
will  not  be  considered.— Rand  v>  Bordo,  81  A. 
201. 

(I<)  Mattera  Not  Apparent  of  Reeord. 

8  712  (Vt.)  An  objection  that  an  attorney's 
account  included  charges  for  services  render- 
ed on  Snnda^  was  not  reviewable,  in  the  ab- 
sence of  a  finding  to  that  effect — ^McKane  v. 
Gordon  &  Hoar,  81  A.  637. 

8713  (Vt.)  Statement  of  account  by  attor- 
neys htld  not  a  part  of  a  referee's  report,  so, 
that  it  could  be  noticed  on  the  hearing  of  ex- 
ceptions in  the  Supreme  Court— McKane  v. 
Gordon  &  Hoar,  81  A.  637. 

8  714  (Pa.)  In  suit  by  bondholder  for  re- 
ceiver and  sale  of  corporate  property  secured 
by  mortgage,  the  court  cannot  consider  mort- 
gage not  referred  to  in  the  bill  but  made  an 
appendix  to  the  paper  book.— Wagner  v.  Phila- 
delphia, B.  &  T.  St.  Ry.  Co.,  81  A.  944. 

XI.   ASSIONMEHT   OF  ERRORS. 

8  719  (Conn.)  A  question  not  properly  pre- 
sented by  the  reasons  of  appeal  will  not  be 
considered.— Sutherland  v.  Brown,  81  A.  1033. 

8719  (Conn.)  Where  there  is  no  assignment 
of  error  that  the  instructions  given  were  not 
sufficient,  the  court  will  not  determine  the  ne- 
cessity of  an  additional  instruction  to  properly 
submit  issues.— Town  of  Madison  v.  Town  of 
Guilford,  81  A.  1046. 

8  719  (N.J.Sup.)  Action  of  trial  judge  must 
be  assigned  as  ground  for  reversal,  to  be  con- 
sidered on  appeal.— United  States  Transfer 
Advertising  Co.  v.  Yonng,  81  A.  262. 

8  719  (Pa.)  Where  all  the  assignments  of 
error  on  an  appeal  in  equity  are  directed  to 
findings  of  fact,  and  not  one  to  the  decree,  the 
decree  will  be  affirmed.— Standard  Soap  &  Oil' 
Co.  V.  Prints  Degreasing  Co.,  81  A.  129. 

8  724  (Pa.)  Under  equity  rules  65,  67,  as- 
signments of  error  held  required  to  show  ex- 
ceptions taken,  and  to  t>e  made  to  final  deter- 
mination on  exceptions. — New  Cumberland 
Borough  V.  Riverton  Consol.  Water  Co.,  81  A. 
799. 

8  728  (N.  J.)  An  assignment  of  error  on  ad- 
mission of  testimony  held  insufficient  to  require 
consideration.— Semkin  v.  Hollander,  SI  A.  980. 

8742  (Pa.)  Aasignments  of  error  complain- 
ing of  rulings  unrelated  to  statement  of  ques-: 
tion  involved  held  to  l>e  dismissed  on  appeal- 
Smith  V.  Lehigh  Valley  R.  Co.,  81  A.  554. 

8  743  (Pa.)  Assignment  of  error  to  the  ex- 
clusion of  evidence  will  not  be  reviewed,  where 
the  assignment  did  not  refer  to  the  page  of 
the  paper  book.— Kaufman  v.  National  Lumber 
Ins.  Co.,  81  A.  53. 

8748  (N.J.Sup.)  Demurrer  to  assignment  o^ 
error  held  a  motion  to  strike  out  assigument 
as  frivolous.— Dela  wo  re,  Ij.  &  W.  R.  Co.  v.  Jo- 
seph English  Co.,  81  A.  436. 

8  750  (Conn.)  Assiunments  of  error  are  lira-, 
ited  to  the  claims  of  law  made  in  the  trial 
court.— Hartford  Trust  Co.  v.  Town  of  West 
Hartford,  81  A.  244. 

XII.   BRIEFS. 

8  760  (Vt.)  An  exceptor  held  not,  as  is  nec- 
essary, to  have  stated  in  his  brief  the  precise 
point  on  which  he  relies  as  reversible  errori — 
Bixby  v.  Roscoe,  81  A.  255. 

Xin.  DISMISSAL,  WITHDRAWAL,  OR 
ABAKDONMENT. 

8  781  (Md.)  Where  an  order  prohibited  the 
sale  of  real  estate  by  au  executrix  on  Febrii- 
ary  14,  1911,  and  no  such  sale  was  had  on 
fhst  date,  but  the  executrix  appealed  from  the 
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order  thereafter,  the  appeal  wfll  be  dismlBsed. 
-  Smith  T.  Warrenfeltz,  81  A.  275. 

XVX.  REVIEW. 
(A)  Beope  and  Extent  IB   General. 

1837  (Conn.)  Where  all  the  facts  are  be- 
fore the  Supreme  Goart,  it  is  unnecesaary  to 
rule  on  the  effect  of  a  decision  on  a  demurrer. 
—In  re  Thomas,  81  A.  972. 

§837  (Md.)  The  Court  of  Appeals  is  not 
bound  by  the  allegations  of  a  bill,  whether  they 
be  of  fact  or  conclusions  of  law,  but  may  in- 
quire into  all  questions  of  law  or  fact  presented 
by  the  pleadings  or  evidence. — ^Preston  v.  Safe 
Deposit  &  Trust  Co.,  81  A.  523. 

$843  (Conn.)  Where  an  answer  which  was 
demurred  to  was  amended,  and  the  facts  were 
found  on  plaintiff's  denial  of  its  averments,  the 
correctness  of  the  ruling  sustaining  the  demur- 
rer to  the  original  answer  was  immaterial.— 
Sutherland  v.  Brown,  81  A.  1033. 

I  843  (Vt)  Where  plaintiff  entered  a  remit- 
titur covering  everything  but  a  specified  claim, 
the  court  need  not  consider  the  pleadings  or 
the  evidence  as  to  other  claims.— Griswoid  t. 
Wentworth,  81  A.  622. 

{852  (Conn.)  The  theory  on  which  a  canse 
is  tried  without  objection  will  be  followed  on 
appeal.— Edward  Knapp  &  Co.  ▼.  Tidewater 
Coal  Co.,  81  A.  1063. 

i  856  (N.J.)  A  judgment  of  nonsait^  although 
erroneous  upon  the  ground  upon  which  it  was 
directed,  wifi  not  be  reversed  if  justified  upon 
some  other  ground. — Breintnall  v.  Sadler,  81 
A.  810. 

Where  a  nonsuit  is  erroneously  ordered  with 
respect  to  the  issue,  it  cannot  be  sustained 
upon  a  point  not  put  in  issue. — Id.    . 

1861  (Me.)  Scope  of  review  on  report  of  a 
cause  by  agreement  on  ordering  of  nonsuit 
stated.— Tatro  v.  Maine  Cent.  B.  Co.,  81  A.  218. 

(C)  Parties  Bntltle*  to  Allea*  Brrov. 

1882  (N.J.)  Appellants  conld  not  object  to 
an  instruction  where  a  request  to  cliarge  sub- 
mitted by  them  contained  the  same  defect. — 
Prout  V.  Front,  81  A.  757. 

S882  (N.J.)  A  defendant  cannot  have  a  de- 
cree molded  into  a  form  suggested  by  him  and 
then  have  it  reversed  because  of  the  form  so 
imparted  to  it— Williams  v.  Lowe,  81  A.  760. 

S  882  (Pa.)  Erroneous  ruling  at  instance  of 
counsel  for  defendant  held  not  to  require  re- 
versal of  judgment  for  plaintiff.— Citi«ens'  Oa« 
C5o.  of  Port  Allegheny  v.  Whitney,  81  A.  804. 

Parties  who  induce  the  court  to  commit  an 
error  cannot  avail  themselves  of  it  on  review. 
—Id. 

(E)  PreanmpttoBS. 

i  907  (Md.)  On  appeal,  a  ruling  of  the  trial 
court  on  a  motion  is  presumed  to  have  been 
proper,  in  the  absence  of  a  showing  to  the 
contrary.— Wilkin  Mfg.  Co.  v.  Melvin,  81  A. 
879. 

i  907  (Vt.)  The  Supreme  Court  must  assume 
that  a  finding  was  upon  sufficient  competent 
evidence,  unless  it  is  erroneous  on  its  face, 
where  no  exceptions  were  filed  thereto. — Whit- 
comb  v.  Whitcomb,  81  A.  97. 

1 916  (Pa.)  Where  Supreme  Court  cannot  say 
that  facts  shown  on  record  are  plain,  action  of 
trial  court  in  discharging  rule  for  judgment 
for  want  of  sufficient  affidavit  of  defense  AeM 
not  error. — Davis  v.  Fleshman,  81  A.  412. 

1919  (Md.)  In  state  of  record,  A«M,  that 
there  was  a  presumption  that  the  court  mled 
correctly  in  striking  out  pleadings.— Catanzaro 
Di  Giorgio  Co.  ▼.  F.  W.  Stock  A  Sons,  81  A. 
3b5. 

f926  (Yt.)  Where  the  conrt  stated  that 
plaintiff  had  a  right  to  cross-examine  a  wit- 
ness called  by  him,  -held,  that  it  would  be  pre- 


sumed on  appeal  that  it  was  alao  foand  tki: 
the  witness  was  hostile.— Jewell  t.  HbosK 
Tunnel  &  W.  B.  Co.,  81  A.  238. 

In  view  of  an  answer  to  a  questioii.  Ui, 
that  it  must  be  presumed  that  the  trial  cocn 
was  justified  in  excluding  it,  and  reqiiiriog  i 
more  responsive  answer.— Id. 

In  support  of  the  trial  court's  mling  pprniit- 
ting  certain  questions  on  a  cross-examu>ati<j(E. 
it  must  be  presumed  that  there  was  evidenc«, 
tending  to  snow  conditions  implied  in  the  qoes- 
tions.— Id. 

i  935  (Vt)  The  court  on  appeal  K«U  an- 
thorized  to  presume  in  affirmance  of  a  deem 
that  an  inference  justified  by  the  evidence  was 
drawn  by  the  trial  conrt— Skeels  v.  Blaixdiarl 
81  A.  813. 

(F)  Dlseretlon  of  Ijovrer  Coart. 

{969  (Pa.)  Discretion  of  trial  conrt  as  to 
granting  severance  in  ejectment  will  not  be 
renewed  in  absence  of  abuse. — Citizens'  Gas  Cn. 
of  Port  Allegheny  v.  Whitney,  81  A.  804. 

{970  (Pa.)  The  discretion  of  the  trial  conrt 
in  refusing  to  admit  photographs  of  the  locos 
in  quo  will  not  be  reviewed.— Kanfman  t.  Na- 
tional Lumber  Ins.  Co.,  81  A.  53. 

{978  (Conn.)  The  trial  court  having  denied 
a  motion  for  new  trial,  made  on  the  ground  of 
a  statement  in  argument  of  counsel  being  cal- 
culated to  influence  the  jury  to  render  an  ex- 
cessive verdict,  heid  it  could  not  l>e  said  th« 
denial  was  wrong.— McKieman  r.  Lehmaier. 
81  A.  960. 

{ 982  (N.J.)  Where  order  refusing  to  open 
decree  was  not  abuse  of  discretion,  it  win  not 
be  reviewed  by  Court  of  Errors  and  Appeals.— 
WilUams  V.  Lowe,  81  A.  760. 

(O)  itneatloaa  ot  Pact,  VerMeta.  ■■*  nnd- 
tava. 

{987  (N.J.Snp.)  The  Supreme  Court  will 
not  review  a  decision  of  the  district  eonrt  oa 
tiie  questions  of  fact— Badcea  t.  Moraovidi, 
81  A.  497. 

{  994  (Conn.)  Under  Bules  of  Snpreme  Court 
of  Errors  (Practice  Book  1908,  p.  268)  {  10. 
■held,  that  a  certain  fact  was  not  undisputed 
and  hence  a  finding  in  opposition  to  direct  tes- 
timony thereon  would  not  l>e  reversed. — ^Nichols 
V.  Town  of  Manchester,  81  A.  337. 

I  999  (Conn.)  A  verdict  on  a  question  prop- 
erly submitted  to  the  juir  cannot  l>e  diatarbed 
on  appeal.— Belevicse  t.  Piatt  Bros.  A  Co.,  81 

{  1004  (C!onn.)  While  damages  awarded  (or 
slander  are  largely  in  the  (Useretion  of  the 
jury,  they  are  subject  to  review  by  the  coorta 
for  excessiveness.— Hassett  v.  CarrolL  SI  A. 
1018. 

{  1005  (Conn.)  Where  the  trial  conrt  has 
denied  a  motion  to  set  aside  a  verdict  as 
against  the  evidence,  and  where  it  appears 
from  the  evidence  tiiat  the  jury  might  have 
reasonably  and  fairly  reached  such  a  verdict 
it  will  not  be  set  aside  on  appeal. — Sims  v. 
©•Flaherty,  81  A.  1026. 

(  1008  (Me.)  Findings  of  fact  of  a  sitting 
justice  held  ordinarily  not  subject  to  reversal, 
unless  clearly  erroneous. — Fall  v.  FalL  81  A. 
865. 

{  1008  (Md.)  On  appeal  from  the  jadgment 
in  an  action  tried  to  the  conrt  without  a  joiy. 
the  Court  of  Appeals  will  only  review  aoes- 
tions  of  law  and  will  not  examine  the  facts 
to  determine  whether  the  findings  are  correct. 
—Turner  v.  Bgan.  81  A.  877. 

{1009  (Pa.)  Decree .  reforming  wfittan  in- 
strument, based  on  chancellor's  findings  of  tmet, 
held  not  tp  be  reversed  ^  Supreme  Court- 
Delaware,  L.  &  W.  By.  Co.  T.  Welaer,  81  A. 
994. 

{  lOiO  (Conn.)  A  finding  of  fact  contrarr  to 
the  affirmative  testimony  of  nncontradietsd  ^t* 
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xeaaea,  or  made  -without  the  anpport  of  direct 
teatimony,  AcM  not  necessarily  a  finding  of  fact 
-withont  eTideace.— Nichols  r.  Town  of  Bilan- 
theater,  81  A.  837. 

i  1010  (Conn.)  Finding  in  an  action  by  • 
motorman  to  recover  damages  for  personal  in- 
Jariea  in  a  collision  held  to  hare  aacb  support 
in  the  evidence  that  it  could  not  be  reversed 
on  appeal.— Delinka  t.  New  Xork,  N.  H.  &  H. 
B.  Ck>.,  81  A.  1086. 

I  loro  (Pa.)  Findinga  of  fact  that  arbitra- 
tors were  not  guilty  of  misconduct  will  not  be 
reversed,  when  baaed  on  sufficient  evidence. — 
Siegel  V.  Megraw,  81  A.  84. 

i  1022  (Pa.)  Findinga  of  fact  by  an  auditor 
on  anffident  evidence  confirmed  by  the  trial 
court  will  not  be  reversed,  except  for  manifest 
«rror. — Commonwealth  v.  Union  Surety  & 
Guaranty  Co.,  81  A.  910. 

(H)  Harnileas  Brror. 

i  1032  (N.H.)  The  refusal  to  give  a  correct 
instruction  held  to  authorize  the  presumption 
that  the  error  la  not  harmless.— McBriae  y. 
Huckins,  81  A.  528. 

i  1033  (Md.)  Where  depositions  have  been 
remanded  for  the  purpose  of  permitting  a  par- 
ty to  cross-ezamine  the  witness,  be  cannot 
assign  error  on  the  order  of  remand. — Goodman 
T.  Saperstein,  81  A.  605. 

S  1036  (Me.)  The  fact  that  there  was  no  dis- 
continuance in  proceedings  to  enforce  a  mate- 
rialman's lien  as  to  a  defendant,  who  had  no 
interest  in  the  property,  would  not  defeat  plain- 
tiff's claim,  being  harmless.— Wltham  v.  Wing, 
81  A.  100. 

{  1047  (Md.)  Rulings  faa  striking  evidence  be- 
came immaterial,  where  under  all  of  the  evi- 
dence a  verdict  waa  properly  directed  for  ap- 
pellee.-^Truateea  of  Seventh  Baptiat  Church  of 
mltimore  v.  Andrew  &  Thomas,  81  A.  1. 

{  1048  (N.H.)  An  error  in  asking  concerning 
ownerahip  of  defendant  company  in  a  personal 
injury  action  Aeld  harmless.— Vigneanlt  ▼.  Win* 
Chester  Tannery  Co.,  81  A.  407. 

f  1048  (Vt.)  Defendant  held  not  prejudiced 
by  answers  on  crosa-ezamination  of  defend- 
ant'a  witneaa,  even  if  the  croaa-examination 
was  too  broad.— Jewell  T.  Hoosac  Tunnel  &  W. 
R.  Co..  81  A.  238. 

i  1048  (Vt.)  Any  error  in  admitting  a  ques- 
tion over  objection  AeM  cored  by  the  answer.- 
Rowley  v.  Shepardaon,  81  A.  9l7. 

I  1050  (Md.)  The  admiasion  of  immaterial 
«vidence  *eld  not  reveraible  error,  in  the  ab- 
sence of  any  showing  of  resulting  injury. — Dog- 
gett  V.  Tattam,  81  A.  876. 

1 1051  (Conn.)  Any  error  in  permitting  a 
■question  to  be  asked  a  witness  *eld  harmless. 
—Hartford  Trust  Oo.  t.  Town  of  West  Hart- 
ford, 81  A.  244. 

1 1051  (Md.)  The  admission  of  certain  evi- 
dence A«M  harmless,  if  erroneona.— Bets  v.  P. 
Welty  &  Co.,  81  A.  882. 

§  1058  (Md.)  Error  in  excluding  evidence 
-Md  harmleas.— McCarthy  r.  Clarke.  81  A.  12. 

1 1058  (Md.)  The  subsequent  admission, 
without  objection,  of  evidence  once  refused 
renders  harmless  any  error  in  such  refusal. — 
<3oodman  v.  Saperstein,  81  A.  696. 

{  1058  (NJr.)  An  objection  that  a  question  on 
-eross-ezamination  was  overruled  will  not  be 
considered  where  substantially  the  same  ques- 
tion was  afterwards  answered  by  the  same  wit- 
ness.—Dayton  T.  Boettner,  81  A.  726. 

{  1058  (Vt.)  Defendant  may  not  complain  of 
ezdnsion  of  his  question  whether  plaintiff 
wrote  a  letter,  where  plaintiff  afterwards  ad- 
mitted he  did,  and  it  was  received  in  evidence. 
—Davis  V.  Randall,  81  A.  26Q. 

1 1061  (N.J.)  Refusal  of  nonsuit  for  failure 
of  proofs  is  not  ground  for  reversal  if  proofs 


were  afterwards  supplied  by  either  party. — 
Dennery  v.  Great  Atlantic  &  Paciiic  Tea  Co., 
81  A.  ^ 

S  1064  (N.H.)  An  erroneons  theory  of  lia- 
bility adopted  at  the  trial  of  a  physician  charg- 
ed with  malpractice  and  with  assault  and  bat- 
tery, held  to  necessitate  the  setting  aside  of  the 
damages  awarded.— McBride  v.  Huckins,  81  A. 
528. 

In  an  action  against  a  physician  for  mal- 
practice and  for  assault  and  battery,  the  error 
m  an  instmction  held  to  necessitate  the  set- 
ting aside  of  the  amount  of  damages  awarded, 
as  well  as  the  setting  aside  of  the  verdict 
against  the  physician.— Id. 

S  1066  (Md.)  Prayer  stating  measure  of  dam- 
ages held  not  prejudicial  in  action  for  aliena- 
tion of  affections,  where  defendant  went  to  the 
jury  on  her  theory  of  the  case.— Hillers  v. 
Taylor,  81  A.  286. 

(  1066  (Vt.)  In  ejectment  defendant  held  not 
prejudiced  by  an  instruction  that  defndant  did 
not  claim  that  he  had  made  out  title  by  adverse 
possession.- Lang  v.  Clark,  81  A.  625. 

i  1068  (Pa.)  Remarks  of  judge  as  to  meas- 
ure of  damages  held  not  ground  for  reversal, 
in  view  of  verdict.- Walsh  v.  Altoona  &  L.  V. 
Electric  Ry.  Co.,  81  A.  651.  ' 

i  1073  (Vt.)  An  erroneons  recital  of  facts  in 
a  decree  concerning  the  consolidation  of  the 
case  with  other  litigation  held  harmless.— Bell's 
Estate  V.  St  Johnsbnry  &  L.  C.  R.  Co.,  81  A. 
630. 

(I)  Brror  ITatTeA  la  Appellate  Court. 

S  1078  (Me.)  Exceptions  not  argued  in  ex- 
ceptant's brief  are  deemed  waived. — Hill  v.  Day, 
81  A.  681. 

{  1078  (Vt)  Objections  to  the  admission  of 
evidence  made  below  will  not  be  considered, 
where  not  relied  on  in  appellant's  brief. — 
Jewell  V.  Hoosac  Tunnel  &  W.  R.  Co.,  81  A. 
238. 

i  1078  (Vt)  An  ezception  not  argued  in  de- 
fendant's brief  will  be  treated  as  waived.— Lang 
▼.  Clark,  81  A.  626. 

I  1078  (Vt)  Points  of  error  in  appeUant's 
brief,  unsupported  by  any  stated  grounds,  will 
not  be  reviewed.— (rordon  v.  Deavitt,  81  A. 
1128. 

(J)  Deelaloaa  at  latorasaUate  Covrta. 

i  1082  (NJ.)  Where  a  person  assessed  under 
the  collateral  inheritance  tax  act  of  1894  pre- 
sents ez  parte  affidavits  to  show  that  the  prop- 
erty passed  him  by  contract  the  Court  of  Er- 
rors and  Appeals  cannot  on  writ  of  error  re- 
view the  judgment  of  the  Supreme  Court  on 
that  issue,  where  there  is  no  finding  of  fact- 
Eastwood  V.  Russell,  81  A.  108. 

(K)  SabsCQaeat  Appeals. 

i  1097  (Md.)  A  decision  of  the  Court  of  Ap- 
peals on  a  prior  appeal  is  the  law  of  the  case. 
—Colonial  Trust  Co.  v.  Gerke,  61  A.  594. 

XVa.  DEmRMIKATIOir  AITD  DISPO- 
SITION OF  CAUSE. 

(A)   Deelaloa  la  Geaeral. 

i  1 106  (Pa.)  Service  on  corporation  in  equi- 
ty proceedings  being  presumably  consistent  with 
mode  prescribed  by  Act  June  8,  1893  (P.  L. 
846)  I  6,  for  service  of  writ  of  alternative 
mandankos,  record  held  to  be  remitted  with 
directions  to  transfer  cause  to  law  side  of  the 
court  in  compliance  ■with  Act  June  7,  1007  (P. 
L.  441)  f  8.— City  of  WilUamaport  v.  Citizens' 
Water  ic  Gas  Co.,  81  A.  316:  Same  v.  Wil- 
liamaport  Water  (Jo.,  81  A.  324. 

{1106  (Pa.)  Where  a  contention  that  suit 
shonld  have  been  brought  at  law  is  not  raised, 
and  the  question  ia  whether  the  appeal  shall  be 
diamissed,  the  case  held  not  within  Act  June  7, 
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1907  (P.  L.  441)  }  3.— New  Cnmberland  Bor- 
ough T.  Riverton  Cunsol.  Water  Co.)  81  A.  548. 

(B)  Alllrinanee. 

S  1135  (N.J.Siip.)  Where,  on  appeal,  a  judg- 
ment of  the  district  court  cannot  be  reversed  on 
any  ground  specified,  it  will  be  affirmed.— 
Champlin  v.  Barthold,  81  A.  400. 

(D)  Reveraal. 

J  1 172  (Vt)  Where  the  decision  below  was 
correct  except  that  it  allowed  actual  damages, 
when  only  nominal  damages  were  recoverable, 
judgment  will  be  reversed  only  as  to  damages. 
— Kennett  v.  Tudor,  81  A.  633. 

§1175  (Vt.)  The  Supreme  Court  held  au- 
thorized to  render  judgment  for  plaintiffs  upon 
reversing  judgment  for  defendants.— Huntley 
V.  Houghton,  81  A-  452. 

$1175  (Vt.)  Upon  deciding,  upon  appeal  in 
an  action  for  deceit  in  selling  property,  con- 
cealing mortgages  thereon,  that  plaintiffs  were 
only  entitled  to  nominal  damages,  held,  that 
judgment  would  not  be  rendered  for  plaintiffs 
for  nominal  damages,  but  the  case  would  be  re- 
manded to  permit  plaintiffs  to  amend.— Kennett 
,  V.  Tudor,  81  A.  633. 

(F)   Mandate    and    Proeeedlas*    In    tiO'nrer 
Court. 

§1187  (N.J.Sup.)  Where  the  remittitur  was 
not  actually  filed  below  until  April  24tb,  the 
lower  court  did  not  have  power  to  retry  the 
case  on  April  11th,  though  the  remittitur  was 
ordered  by  the  appellate  court  on  March  6th. — 
Chambers  T.  Philadelphia  Pickling  Co.,  81  A. 
573. 

$  1 191  (N.J.Sup.)  Facts  held  to  authorize  the 
inference  that,  while  the  remittitur  was  or- 
dered by  the  appellate  court  on  March  6tb,  it 
was  not  filed  in  the  clerk's  office  by  the  attor- 
neys until  April  24th,  after  the  case  was  actu- 
ally retried  below.— Chambers  v,  Philadelphia 
PickUng  Co..  81  A.  573. 

SI  195  (N.H.)  A  decision  of  the  Supreme 
Court  on  questions  of  law  transferred  to  it  by 
the  superior  court  without  a  ruling  before  a 
trial  of  the  facts  is  the  law  of  the  case. — Glo- 
ver V.  Baker,  81  A.  1081. 

f  1201  (Vt.)  Plaintiff,  in  an  action  for  deceit 
in  selling  property,  concealing  mortgages  there- 
on, licld  entitled  to  amend  the  declaration  on 
remand  so  as  to  permit  him  to  recover  actual 
as  well  as  nominal  damages. — Kennett  T.  Tu- 
dor, 81  A.  633. 

Upon  remand  of  a  case,  plaintiff  should  ask 
leave  in  the  trial  court  to  amend  the  declara- 
tion so  as  to  recover  actual  damages  which  he 
is  entitled  to  recover  under  the  decision  on  ap- 
peal.— Id. 

§  1201  (Vt.)  After  remand  with  directions  to 
enter  decree,  the  trial  court  held  not  author- 
ized to  permit  amendment  of  the  pleadings. — 
Gordon  v.  Deavitt,  81  A.  1128. 

APPEARANCE. 

See  Constitutional  Law.  §§  249.  309. 

i  18  (Pa.)  Defendant  Ael(}  not  to  have  waived 
objection  to  jurisdiction  over  subject-matter  by 
appearance  to  defend  the  action. — ^I.>ewi8burg 
Bridge  Co.  v.  Union  County,  81  A.  324. 

§24  (Del.Super.)  The  constitutional  guaran- 
ty that  no  vabd  proceeding  can  be  bad  against 
one  until  he  has  been  served  by  process  may 
be  waived  by  a  party  voluntarily  appearing  and 
submitting  himself  to  the  court's  jurisdiction, 
but  where  he  appears  only  in  response  to  pro- 
cess the  service  must  be  legal. — Odessa  Loan 
Ass'n  v.  Dyer,  SI  A.  469. 

APPLIANCES. 

See  Master  and  Servant. 


APPLICATION. 

See  Divorce,  {  214;    Insurance,  |  379;     Pay- 
ment, I  41. 

APPOINTMENT. 

See  Judges,  {$  3-8. 

APPRAISAL 

See  Landlord  and  Tenant,  |  272. 

APPROVAL 

See  Statutes,  {  26. 

ARBITRATION  AND  AWARD. 

See   Appeal  and  Error,   S  1010;    Judgment  § 
749;   Reference;   Towns,  |§  30,  79. 

ARGUMENT. 

See  Affidavits,  S  18. 

ARGUMENTATIVENESS. 

See  Pleading,  {{  17,  365. 

ARGUMENT  OF  COUNSEL 

See  Trial,  ${  121,  125. 

ARRAIGNMENT. 

See  Criminal, Law,  {  261. 

ARREST. 

See  Action,  g  41;  Execution.  SS  425-448;  Falsa 
Imprisonment;    Malicious  Prosecution. 

ASSAULT  AND  BATTERY. 

See  Appeal  and  Error,  S  1064. 

ASSENT. 

See  Insurance,  {  233. 

ASSESSMENT. 

See  Damages,  SS  199-216;  Insurance,  S{  7.55, 
7.56;  Municipal  Corporations,  §J  407,  438, 
958-978;    Taxation. 

ASSIGNMENT  OF  ERRORS. 

^pr 
719-75 


See  Appeal  and  Error,  {{  237,  273,  663,  70i 
^50. 


ASSIGNMENTS. 

See  Fraudulent  Conveyances;  Mortgages,  I 
237;  Partnership,  §S  67,  344;  Patents,  {{ 
197,  219;   Wills,  i  840. 

I.  REQUISITES  AlTD  VAIJDITT. 

(A)  Fropertr>  Estates,  and  lUvIkta  Ammlgw 

abla. 

f  19  (N.J.Sup.)  A  contract  for  personal  serv- 
ices is  not  assig.iable,  so  that  the  assignee 
may  command  the  labor  of  one  who  has  never 
agreed  to  serve  him. — Board  of  Education  of 
Borough  of  Flemington  v.  State  Board  of  Ed- 
ucation, 81  A.  163. 

(B)  Mode    and    Snlllcleney    ot   Aaalsnakent. 

{  50  (Vt)  A  creditor,  drawing  an  order  on 
his  debtor  in  favor  of  a  third  person,  who  noti- 
fies the  debtor  thereof,  AcM  to  equitably  assign 
the  debt— Johnson  v.  fielanger,  81  A.  621. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy;  Execution,  $  247. 
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ASSOCIATIONS.    . 

See  Buildine  and  Loan  Associations;  Insur- 
ance, f§  7i»,  756;  Partnership,  i  64. 

ASSUMPSIT,  ACTION  OF. 

See  Action,  S  41;  ContractB.J  28;  Money  Re- 
ceived; Pleading,  J  382;  TrUl,  |$  242,  243, 
253;   Work  and  Labor. 


ASSUMPTION. 

Master  and  Serrani 

ATTACHMENT. 


Of  risk,  see  Master  and  Servant,  §{  203-221, 
288. 


See  Bankniptcy,  %  421;  Dower,  §  46;  Execu- 
tion; Exemptions;  Garnishment;  Judement, 
S«  419,  466;  Paopers,  f  40;  Process,  1  167; 
Keformation  of  Instruments,  gg  32,  37,  41, 
45,  61;    Sequestration. 

n.    FROFEBTT  STTBJEOT  TO  ATTACH- 
MENT. 

{  62  (Md.)  Where  bonds  may  not  be  reached 
by  attachment,  because  registered  in  the  nsmes 
of  third  persons,  equity  AeM  without  power  to 
change  the  registration  at  the  instance  of  at- 
tnching  creditors. — De  Beam  v.  De  Galard  de 
ISrassac  de  Bearn,  81  A.  222. 

$  62  (Md.)  Railroad  mortgage  bonds  of  for- 
eign corporations  field  property,  within  Code 
Tub.  Gen.  Laws  1904,  art.  9,  g  10,  and  subject 
to  attachment. — De  Beam  v.  De  Galard  de 
Brassac  de  Beam,  81  A.  223,  227;  Chanmet 
V.  Same,  Id.  227. 

in.  FBOCEEDIHOS   TO   FROCXrB£. 

(B)  AffldsTlta. 

$  89  (Md.)  That  the  affidavit  on  which  an  at- 
tachment is  based  had  been  filed  in  an  at- 
tachment suit  between  the  same  parties  a  year 
previously,  and  withdrawn  from  that  case  for 
use  in  the  present  proceeding,  does  not  affect 
the  validity  of  the  present  attachment. — ^Tonns 
V.  ColUns,  81  A.  219. 

V.  JJSVT.  I.IEK,  Ain>   CUSTODT  AND 
OISFOSITION   OF  FROFERTT. 

g  184  (Me.)  An  attachment  of  personalty  is 
dissolved  by  the  officer  taking  a  receipt  there- 
for promishig  to  pay  a  stated  sum  on  demand 
or  redeliver  the  property  on  judgment  for 
plaintiff.— Gary  ▼.  Graham,  81  A.  666. 

i  185  (Me.)  An  attachment  of  personalty 
dissolved  by  the  officer  taking  a  receipt  held 
not  restored  by  an  order  by  the  referee  in  sub- 
sequent .bankruptcy  proceedings  made  under 
Bnnkr.  Act,  g  67.— Gary  v.  Graham,  81  A.  666. 

VI.  PR00EEDINO8   TO   STTFPORT  OR 

ENFORCE. 

g206  (Md.)  Under  Code  Pub.  Gen.  Laws 
1904,  art.  9,  g  38,  failure  to  issue  writ  of  sum- 
mons to  the  sheriff  of  the  coimty  wherein  de- 
fendant resides,  in  attachment  on  original  pro- 
cess for  fraud,  Aeitt  not  fatal  to  court's  juris- 
diction.—Tonns  V.  Collins,  81  A.  219. 

g2l7  (Md.)  Judgment  in  attachment  of  rail- 
road mortjgage  l>onds  held  required  to  be  a 
condemnation  of  the  bonds. — De  Bearn  v.  De 
Galard  de  Brassac  de  Bearn,  81  A.  223,  227; 
Cbaumet  v.  Same,  Id.  227. 

VH.   QVASHINO,    VAOATINO,    DIS80' 
I.nTION.  OR  ABANDONMENT. 

S  227  (Md.)  The  action  of  the  court  in  re- 
leasing railroad  mortgage  bonds  from  an  at- 
tachment held  erroneous  on  the  grounds  speci- 
fied.— De  Beam  v.  De  Galard  de  Brassac  de 
Beam,  81  A.  223,  227;   Cbaumet  v.  Same,  Id. 

227. 


g232  (Md.)  Under  Laws   1908,   c.   240.    re- 

Senling  Code  Pub.  Gen.  Laws  1004.  art.  23,  gj 
91-401,  held,  that  failure  of  the  officer  laying 
an  attachment  on  railroad  mortgage  bonds  of 
foreign  corporations  to  comply  with  the  re- 
quirements of  the  repealed  sections,  as  direct- 
ed by  Code  Pub.  Gen.  Laws  1904,  art.  9.  g  18, 
did  not  warrant'  release  of  the  attachment.— 
De  Beam  v.  De  Galard  de  Brassac  de  Bearn, 
81  A.  223,  227;    Chaumet  v.  Same,  Id.  227. 

X.   LIABirniES    ON   BONDS   OR  UN- 
DERTAKINGS. 

g338  (Conn.)  An  attachment  bond  held  to 
require  the  obligors  to  pay  the  amouut  of  any 
judgment  rendered  against  the  two  deiendantM 
or  either  of  them  in  the  attachment  suit  to  the 
value  of  their  interest  or  the  interest  of  either 
of  them.— Snelling  &  Potter  v.  Merrift,  81  A. 
iai9. 

The  actual  interest  of  the  defendant  against 
whom  judgment  was  rendered  M-ould  be  the 
measure  of  the  obligors'  liability  on  a  statu- 
tory attachment  bond. — Id. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  g§  207,  267,  712.  713. 
078;  Costa^  g  56;  Divorce,  g  214;  Kvidence,  g 
264;  Guardian  and  Ward,  g  163;  Judgment, 
«g  238,  683;  New  Trial,  g  31;  Process,  g  58: 
Reference;  Reformation  of  Instruments,  8 
44;    Wills,  g{  406,  416,  781. 

I.  THE  OFFICE   OF  ATTORNEY. 

(C)  SnapensloB    and    Disbarment. 

g38  (N.H.)  Under  the  facts,  held,  an  attor- 
ney  should  be  suspended  from  his  office  aa 
morally  or  mentally  wanting  in  the  elements  of 
common  honesty  and  fair  dealing  (Pub.  St. 
1901,  c.  213,  g  6).— In  re  Moore,  a  A.  703. 

m.   DUTIES  AND   INABILITIES  OF  AT- 
TORNEY TO  CLIENT. 

g  1 24  (Vt;;)  Where  an  attorney  voluntarily' 
deducted  |89.50  from  his  bill,  and  was  there- 
after held  to  have  overcharged  S165,  the  de- 
duction in  a  suit  for  an  accounting  should  l>e 
subtracted  from  the  overcharge. — ^McKane  v. 
Gordon  &  Hoar.  81  A.  637. 

Liability  of  attorneys  for  money  received  to 
the  use  of  plaintiff,  their  client,  held  several, 
and  not  joint.— Id. 

f  128  (Vt.)  Where  in  a  suit  for  money  re- 
ceived plaintiff  pleaded  a  credit  of  twenty  per 
cent,  for  commissions,  his  failure  to  prove  the 
basis  for  such  credit  did  not  preclude  him  from 
recovering  so  much  of  the  fund  received  by 
defendants  as  tbey  wrongfully  withheld.— Me- 
Kane  t.  Gordon  &  Hoar,  81  A.  637. 

IV.   COMPENSATION  AND  X.IEN  OF 
ATTORNEY. 

(A)  Pecs   and   Other   Remnneratlon. 

g  136  (Vt.)  Whether  more  than  one  attorney 
on  the  same  side  is  entitled  to  charge  term  and 
attorney  fees  is  a  question  of  fact  for  the  de- 
termination of  the  trier. — McKane  v.  Gordon  & 
Hoar,  81  A.  637. 

ATTORNEY  GENERAL 

See  Costs,  g  56. 

AUDITORS. 

See  Executors  and  Administrators,  |  607. 

AUTHORITY. 

See  Bills  and  Notes,  gg  340.  367;  Corporations, 
gg  303,  432;    Principal  and  Agent,  g  24. 
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AUTOMOBILES. 

See  Master  and  Servant,  {802;    Bailroads,  i 
850. 

AWARD. 

See  Eminent  Domain,  |  234. 

BAILMENT. 

See  Innkeepers. 

BALLOTS. 

See  Elections,  H  180-194. 

BANKRUPTCY. 

:See  Attachment,  {  185;    Fraudulent  Conrey- 
ances,  g  118. 

in.  ASSIONMEITT,  ADimnSTBATIOH. 
AND  BI8TBIBUTION  OF  BANK- 
RUPT'S ESTATE. 

KB)    Ajpalarnnieiit,    and    Title,    RlKhts,    and 
Remedtea  of  Trustee  In  General. 

i  139  (Pa.)  Where  a  testator  ^ves  real  es- 
tate to  his  daufrbter  and  ber  husband  as  ten- 
ants by  entireties,  a  trustee  of  the  husband 
has  no  interest  in  the  principal  or  income.— In 
re  Meyer's  Estate,  81  A.  145. 

(  139  (Pa.)  The  orphans'  court  in  awarding 
estate  by  entireties  to  a  husband  and  wife  can- 
not require  them  to  enter  security  for  the  bus- 
band's  trustee  in  banlcraptcy,  if  the  husband 
should  surrive  the  wife.— In  re  Meyer's  Estate, 
81  A.  147. 

(  143  (Conn.)  Whether  property  of  a  l>ank- 
Topt  could  haTe  been  levied  on  and  sold  under 
judicial  process  prior  to  the  filing  of  petition 
within  Bankruptcy  Act  July  1,  1898,  {  70a,  de- 
pends on  the  local  law. — Rosenbluth  t.  De  For- 
est &  Hotchkiss  Co.,  81  A.  965. 

(C)  Prefereneea   and   Transfeni  by   Bank- 
rupt, and  Attaehmeata  and 
Other  Uena. 

S  159  (N.J.Ch.)  One  to  whom  a  bankrupt  owed 
no  money,  and  whose  action  in  purchasing 
collateral  and  discharging  the  secured  debts  of 
the  bankrupt  was  to  secure  for  himself  what- 
ever equity  there  was  in  such  collateral,  was 
not  a  creditor"  of  the  bankrupt. — Horton  v. 
Bamford,  81  A.  761. 

i  165  (Conn.)  "Preference"  and  "transfer" 
defined.— Rosenbluth  v.  De  Forest  &  Hotchkiss 
Co.,  81  A.  955.  ' 

i  179  (Pa.)  On  a  bill  to  set  aside  a  convey- 
ance by  a  bankrupt  husband  to  wife,  as  in 
fraud  ef  creditors,  evidence  held  to  require 
finding  that  the  husband  held  the  land  in  trust, 
and  properly  executed  the  trust  by  conveying 
it  to  his  wife.— Phillips  v.  Klelnman,  81  A.  648. 

S  182  (N.J.Cjh.)  Transactions  between  a  iMink- 
Tupt  and  one  who  has  purchased  his  property 
from  his  creditors  upon  a  sale  of  collateral 
r^^de  with  his  consent,  to  be  held  actually 
fraudulent,  must  have  been  in  pursuance  of  a 
covinous  agreement  between  the  bankrupt  and 
such  purchaser  to  defraud  creditors.— Horton  v. 
Bamford,  81  A.  761. 

'{  186  (Conn.)  Where  materialman  failed  to 
perfect  liens  on  the  faith  of  security  afforded 
by  a  void  deed  to  certain  real  property,  he  was 
not  entitled,  as  a  condition  to  vacating  the 
deed  by  the  grantor's  trustee  in  bankruptcy,  to 
the  enforcement  of  so  much  of  the  debt  as 
could  have  been  secured  by  the  lien.— Rosen- 
bluth T.  De  Forest  &  Hotchkiss  Co.,  81  A. 
«55. 

1214  (N.J.Ch.)  An  adjudication  in  bank- 
ruptcy held  not  to  impair  the  jurisdiction  of 
a  state  court  in  a  pending  suit  for  the  enforce- 
inent  of  a  specific  lien  against  assets  of   the 


bankrapt.— Bradley  t.   United  Wirdesa  Tdf-      i 
graph  Co..  81  A.  1107. 

i2l6  (N.J.Ch.)  The  Uen  created  by  the  filiic 
of  a  judgment  creditor's  bill  to  set  aside  i 
fraudulent  conveyance,  and  by  the  service  c-f 
process  thereunder,  held  unaffected  bj  tbr 
bankruptcy  of  the  debtor  pendinc  the  aait  and 
more  than  four  months  after  the  judgment- 
Bradley  V.  United  Wireless  Telegraph  Col,  81 
A.  1107. 

A  trustee  in  bankruptcy  takes  the  propeitr 
of  the  bankrupt  subject  to  an  equitable  lien  as- 
serted by  a  receiver  of  an  insolvent  corporatioi 
suing  the  bankrupt  to  set  aside  a  conveyance 
by  the  corporation  to  the  bankrupt  aa  fiaudn- 
lent  to  creditors.— Id. 

(B)  Aetlona  bT  or  Acalaat   "rmstee. 

{279  (NJ.Ch.)  A  trustee  in  l>ankraptcy  ii 
a  proper  person  to  bring  a  suit  against  (ttt 
purchaser  at  an  execution  sale  and  at  a  etk 
of  collateral  previously  owned  by  the  bankrupt 
to  have  such  transfers  declared  void. — Hortoa 
V.  Bamford,  81  A,  761. 

g  301  (Pa.)  A  trustee  in  bankruptcr  of  t 
hnsband  has  no  standing  to  maintain  a  biH  to 
restrain  the  hnsband  and  wife  from  allenatiiig 
property  which  they  hold  as  tenants  by  entire- 
ties.—Weiss  V.  Beihl,  81  A.  148. 

§303  (N.J.Cb.)  Evidence  in  an  action  by  a 
trustee  in  bankruptcy  to  avoid  a  sale  of  the 
bankrupt's  propert?  held  to  show  that  de- 
fendant knew  the  (mnkrupt's  financial  condi- 
tion, and  by  express,  or  tacit  understanding 
undertook  to  deprive  unsecured  creditors  ol 
whatever  equity  there  was  in  collateral  held 
by  secured  creditors. — Horton  v.  Bamford,  81 
A.  761. 

In  a  suit  by  a  bankrupt's  trustee  to  avoid 
purchases  of  property  formerly  owned  by  the 
bankrupt  set  aside  as  in  fraud  of  creditors, 
held,  that  defendant,  in  view  of  the  apparent 
inadequacy  of  consideration,  had  the  burden  of 
proving  what  the  actual  value  of  the  stock  par- 
chased  by  him  was. — Id. 

In  a  suit  by  a  bankrupt's  trustee  against  a 
purchaser  of  stock  formerly  owned  by  the 
bankrupt  to  avoid  the  sale,  evidence  hdd  not 
to  show  that  the  consideration  was  adequate 
to  justify  the  transaction. — ^Id. 

I  305  (N.J.Ch.)  0^  a  finding  in  an  action  by 
a  bankrupt's  trustee  to  have  a  sale  of  property 
declared  void,  as  in  fraud  of  creditors,  that 
the  transfer  was  void,  and  the  purchaEer 
liable  only  to  the  extent  of  the  difference  be- 
tween the  value  and  the  consideration  ac- 
tuallv  paid,  held,  that  the  complainant  on  tak- 
ing judgment  would  be  required  to  f^J^  bond 
to  secure  the  purchaser.— Horton  ▼.  Bamford, 
81  A.  761. 

V.  BIGHTS,   REBI£DI£S.   ANB    BIS- 
CHABGE  OF  BANKBITFT. 

{421  (Me.)  Bankruptcy  of  an  attachment 
defendant  held  to  defeat  liability  on  a  receipt 
given  the  attaching  officer. — Oaiy  v.  Graham. 
81  A.  666. 

BANKS  AND  BANKING. 

See  Corporations,  {  333;  Customs  and  Usages. 

m.  FTTNCTIONS   ANB   DEAUIfOS. 

(B)  Representation    of    Bank    bx    Oaeen 
and  Aseata. 

t  Its  (Md.)  EJiowledge  of  the  vice  president 
held  not  notice  to  a  bank  that  a  check  deposit- 
ed therein  was  impressed  with  a  troat. — Dentoa 
Nat  Bank  v.  Kenney,  81  A.  227. 

(O  Depoalta, 

{  127  (Md.)  The  title  to  a  check  hOd  to  pass 
to  a  bank  under  certain  indorsement. — ^Dentoo 
Nat.  Bank  v.  Kenney,  81  A.  227. 
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i  129  (Md.)  A  dnft,  accepted  by  a  bank  from 
the  depositor  tor  dlaconnt,  held  the  property  of 
the  bank  as  against  the  depositor's  creditors. — 
Auto  &  Accessories  Mfe.  Go.  T.  Merchants' 
Nat.  Bank,  81  A.  294. 

(  130  (Md.)  A  check  kM  not  to  give  notice 
to  a  bank  in  which  it  was  deposited  that  it 
"was  impressed  with  a  tmst. — Denton  Nat  Bank 
V.  Kenney,  81  A.  227. 

S  134  (Md.)  A  bank  htld  entitled  to  apply  the 
proceeds  of  a  check  impressed  with  a  trust  up- 
on the  antecedent  indebtedness  of  the  deposi- 
tor.— Denton  Nat.  Bank  v.  Kenney,  81  A.  227. 

(B)  Loams  andl  Dlaeovata* 

i  183  (Pa.)  In  action  on  note  by  bank  against 
payee  indorser,  judgment  for  defendant  held 
proper.— First  Nat.  Bank  v.  Gerli,  81  A.  540. 

Bank  Iteld  not  entitled  to  assume  that  castiier, 

g resenting  a  note  made  by  himself  and  indorsed 
y  the  payee,  was  the  owner  thereof.— Id. 

BAR. 

See  Jndgment,  I  000. 

BELLS. 

See  Bailroads,  |  360. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Inrar- 
ance,  |i  755,  756. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  H  167-174,  681. 

BIAS. 

See  Criminal  Law,  (  1011. 

BIDS. 

See  Mnnldpal  Corporations,  i|  330-332. 

BILLIARDS. 

"See  Indictment  and  Information,  |  111;  li- 
censes, I  42. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  H  153,  163. 

BILLS  AND  NOTES. 

See  Banks  and  Banking,  H  127,  129.  130,  134, 
183;  Corporations,  {ft  432,  464,  516;  Cus- 
toms and  Usages;  Evidence,  {{  423,  444; 
Gaming,  {  49;  Indemnity,  {j  8,  12;  Limita- 
tion of  Actions,  |l  73,  196;  Mortgages,  i 
257;  Pleading,  i  127;  Receivera,  fif  163,  193. 

XV.  HEOOTIABtLITT  AlTD  TBAirSFEB. 

<A)  lastmmeats  Hevotlable. 

{  149  (Md.)  Under  Code  1904,  art.  13,  {{  20, 
22,  a  check  held  a  negotiable  instniment. — Den- 
ton Nat  Bank  v.  Kenney,  81  A.  227. 

1 166  (NX)  Certificate  of  indebtedness  con- 
taining agreement  to  keep  free  from  incnm- 
biance  property  .on  which  value  of  collateral 
depends  heft  not  negotiable. — Strickland  v.  Na- 
tional Salt  Co.,  81  A.  828,  832. 

V.  KIOHTS  Aim  X.IABIZ.inES  ON  IN- 
BOBSSaOBHT   OR  TBAITBFEB. 

<A)  ImCoraeaieBt  Before  Delivery  to  or 
Transfer  by  Payee. 

{223  (Conn.)  "On  or  before"  defined.— Ed- 
ward Knapp  &  CV>.  v.  Tidewater  Coal  Co.,  81 
A.  1063. 


I  237  (Conn.)  An  aooommodation  Indorser  de- 
fined by  Gen.  St  1902,  |  4199,  held  liable  inde- 
pendent of  notice  as  an  ordinary  indorser  to 
third  persons,  but  not  liable  to  the  accommodat- 
ed puty.— Edward  Knapp  A  Co.  v.  Tidewater 
Coal  Ck>.,  81  A.  1063. 

{238  (Conn.)  Defendant  S.  Company's  in- 
dorsement on  notes  held  not  for  the  plaintiCTs 
accommodation.— Edward  Knapp  &  Co.  v.  Tide- 
water Coal  Co.,  81  A.  1063. 

(D)  Boaa  FMo  Pnrehaaon. 

1330  (Md.)  Where  a  negotiable  instrument, 
payable  to  order,  is  indorsed  by  the  payee  in 
blank,  such  indorsement  imports  property  in 
the  holder,  and  the  transferee  may  treat  him 
as  a  bona  fide  owner,  without  making  inquiries 
whether  he  holds  it  as  agent  or  otherwise. — 
Denton  Nat  Bank  t.  Kenney,  81  A.  227. 

1 340  (iid.)  The  purchaser  of  a  receiver's 
notes  hud  to  have  taken  them  with  constrnc- 
tive  notice  of  the  receiver's  want  of  authority 
to  issue  them. — Zielian  v.  Baltimore  Plate  Ice 
Co.,  81  A.  22. 

1381  (Me.)  A  note,  purchased  before,  but 
indorsed  after,  maturity,  is  open  to  any  legal 
defenses  that  might  have  been  made  against 
the  original  payee.— McCormick  v.  Sawyer,  81 
A.  482. 

S  387  (0>nn.)  Where  a  corporation  has  gen- 
eral power  to  execute  bills  and  notes,  instru- 
ments BO  executed  will  be  valid  in  the  hands 
of  a  bona  fide  purchaser. — Edward  Knapp  & 
Co.  V.  Tidewater  Goal  Co.,  81  A.  1063. 

Whether  the  president  of  a  corporation  had 
authority  to  indorse  commercial  paper  for  it 
depended  not  only  on  his  express  authority, 
but  on  his  apparent  authority.— Id. 

VnX.   ACTIONS. 

1 473  (Pa.)  Affidavit  of  defense  in  action  on 
notes  held  insufficient  to  prevent  judgment. — 
Keator  v.  Hnnsicker,  81  A.  140. 

I  489  (Me.)  In  an  action  on  a  note  for  the 
pnce  of  machinery,  the  maker  held  not  entitied 
to  show  breach  of  warranty  under  the  gen- 
eral issue,  without  previous  notice  of  such  de- 
fense.—McCormick  V.  Sawyer,  81  A.  482. 

{514  (R.I.)  In  an  action  against  the  indors- 
er on  a  note,  defendant  held  entitled  to  show 
an  agreement  by  plaintUf  to  release  his  lia- 
bility as  indorser  and  plaintilTs  breach  there- 
of.—Hirach  T.  Kaufman,  81  A.  66. 

BOARDS. 

See  Coontiea;  Licenses,  {{  6,  7;  Municipal 
Corporations,  {(  680,  081,  971;  Paupers,  S 
38;  Schools  and  School  Districts,  {  62;  Tax- 
ation, {{  305,  403. 

BOATS. 

See  Taxation,  f  166. 

BODY  EXECUTION. 

See  Execution,  {{  425-448. 

BONA  FIDE  PURCHASERS. 

See  BiUs  and  Notes,  {{  330-3B7;  Execution,  | 
286;   Vendor  and  Purchaser,  {{  229,  232. 

BONDS. 

See  Attachment  M  62,  217.  227,  232,  338; 
Bankruptcy,  {  305;  Conatitutional  Law,  { 
278;  Corporations,  {(  331,  482,  563;  CosU, 
i  192;  Evidence,  If  113,  373;  Execution,  | 
48;  Indemnity,  H  8,  12;  Injunction,  f  260; 
Judgment,  {  747;  Mortgages,  {{  209-218; 
Partnership,  {  262;  Principal  and  Surety; 
Reformation  of  Instruments,  {{  32,  37,  41,  45, 
61;  Statutes,  {  238;  Taxation,  {  88;  TrusU, 
§161. 
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BONUS. 

See  Corporations,  ^  10;  Trnsts,  |  280. 

BOOKS. 

See  Evidence,  Sf  157,  166,  3T& 

BOUNDARIES. 

See  Municipal  Corporations,  §  652. 
I.  DESCRIPTION. 

S3  (N.H.)  A  definite  boundary  such  as  tbe 
line  of  a  lalce  takes  precedence  over  mere 
courses  and  distances.— Douglass  t.  Belknap 
Springs  Land  Co.,  81  A.  1086. 

BREACH  OF  MARRIAGE  PROMISE. 

g  28  (Vt.)  A  woman,  suing  for  breach  of 
marriage  contract,  may  recover  damages  for 
her  seduction  by  means  of  the  promise.— Stokes 
V.  Mason,  81  A.  162. 

BRIDGES. 

See  Eminent  Domain,  U  71,  76,  207:   Manda- 
mus, §  90. 

I.   X»TABU8Hia!KT,  COMSTRITOTIOir, 
Ain>  MAINTENANOE. 

{  15  (Pa.)  Act  Feb.  19,  1868  (P.  L.  177), 
authorizing  constmction  of  new  bridge  by 
bridge  company,  held  not  to  allow  bridge  com- 
pany, by  section  9,  a  continuing  franchise  at 
the  site  of  the  old  l>ridge,  as  well  as  at  the  site 
of  the  new  bridge.— Lewisburg  Bridge  Co.  V. 
Union  County,  81  A.  324. 

BRIEFS. 

See  Appeal  and  Error,  §g  760,  1078. 

BROKERS. 

See  Evidence,  {  166;  Frauds,  Statute  of,  $  16. 

in.  DUTIEB  AND  IiIABII.ITIE8  TO 
PRINCIPAI.. 

f  37  (Me.)  One  suing  to  recover  money  retain- 
ed by  defendant  in  excess  of  his  commission  for 
prooiiring  a  purchaser  for  land  held  to  have  the 
burden  of  showing  that  the  broker  misrepresent- 
ed the  employment  contract  which  plaintiff 
signed.— Light  v.  E.  A.  Strout  Co.,  81  A.  867. 

In  an  action  to  recover  money  retained  by 
defendant  in  excess  of  his  agreed  coramlssion, 
evidence  held  to  sustnin  a  finding  that  defend- 
ant misrepresented  the  contents  of  a  contract 
which  purported  to  entitle  defendant  to  the 
money  sued  for. — ^Id. 

IV.  COMPENSATION  AND  UEN. 

{48  (N.J.Sup.)  Contract  between  vendor  and 
vendee,  providing  for  commission  to  plain- 
tiffs, Arid  binding  on  the  parties  thereto.— Tap- 
scott  v.  McVey,  81  A.  34a 

§  60  (Md.)  To  entitle  a  broker  to  commis- 
sions, the  purchaser  procured  must  actually 
purchase  upon  the  terms  agreed,  unless  his 
failure  to  do  so  is  caused  by  the  vendor's  fault. 
— Moore  v.  Councilman,  81  A.  122. 

{83  (N.J.Sup.)  One  who  has  agreed  in  writ- 
ing to  pay  another  a  commission  for  securing 
a  buyer  for  his  land  cannot  escape  payment 
because  he  conveyed  the  land  before  the  com- 
mission was  earned.- Payne  v.  Twitchell,  81  A. 
350. 

V.  ACTIONS  FOB  COMPENSATION. 

1 80  (N.  J.)  In  action  by  broker  for  agreed 
compensation,  nonsuit  held  properly  refused. — 
Serakin  v.  Hollander,  81  A.  980. 


g  86  (Md.)  Evidence  in  a  broker's  action  f:>r 
cnmmisRions  held  not  to  show  emplovment  ta 
sell.— Moore  v.  Councilman,  81  A.  12^. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

18  (DeLSuper.)  The  contracts  of  subscrip- 
tion of  stockholders  in  a  building  and  loan  a»- 
pociation  have  the  same  force  as  those  vt 
sto(  kholders  in  other  corporations. — Trusto-* 
of  Klutual  Loan  Ass'n  v.  T^re,  81  A.  48. 

I  18  (Del.Super.)  Payments  on  stock  by  a 
borrower  from  a  building  association  are  n»t 
ipso  facto  payments  on  the  mortgage  debt  pro 
tnnto,  even  if  the  stock  is  assigned  as  collater- 
al.—Trustees  of  Mutual  Loan  Ass'n  v.  Tyre. 
81  A.  48. 

§26  (Del.Super.)  The  effect  of  a  stockholder 
in  a  building  association  borrowing  money  from 
it,  upon  his  relation  as  stockholder,  stated.— 
Trustees  of  Mutual  Loan  Ass'n  v.  Tyre,  SI  A. 
48. 

A  sliareholder  in  a  loan  association  retains 
his  character  as  shareholder  after  he  becomes 
a  borrower,  though  his  stock  is  assigned  as 
collateral  for  the  loan.— Id, 

f  38  (Del.Super.)  A  mortgage,  given  to  a  loan 
association  by  a  stockholder,  secures  payment 
of  dues  upon  the  stock  as  well  as  the  debt 
created  by  the  loan. — Trustees  of  Mutual  I.oan 
Ass'n  V.  Tyre,  81  A.  48. 

{  30  (Del.  Super.)  That  defendant,  in  an  ac- 
tion by  a  building  association  to  foreclose  a 
mortgage,  was  not  shown  to  be  a  member  of 
the  association,  is  not  ground  for  a  nonsuit. — 
Trustees  of  Mutual  Loan  Ass'n  t.  Tyre,  81  A. 
48. 

§42  (Del.Super.)  Insolvency  of  a  building 
and  loan  association  relieves  a  stockholder  from 
payment  of  dues  and  determines  loan  contracts. 
—Trustees  of  Mutual  Ix>an  Ass'n  v.  IVre.  SI 
A.  48. 

The  items  with  which  a  borrower  should  he 
charged  and  credited  upon  winding  np  the  af- 
fairs of  an  insolvent  building  and  loan  associa- 
tion stated. — Id. 

§  44  (DeLSuper.)  An  insolvent  building  and 
loan  association  held  not  entitled  to  claim  pay- 
ment of  premium  from  a  borrower. — Trustees 
of  Mutual  Loan  Ass'n  y.  Tyre,  81  A.  48. 

BUILDING  CONTRACTS. 

See  Contracts,  |§  199.  282.  284;  Insurance.  $ 
582;  Mechanics'  Liens;  Principal  and  Sure^ 
ty,  {  100. 

BUILDINGS. 

See  Municipal  Corporations,  {  863. 

BURIAL 

See  Dead  Bodies. 

BY-UWS. 

See  Corporations,  §{  57,  194,  195,  283;  In- 
surance, (  766. 

CANALS. 

See  Easements,  |  26. 

CANCELLATION  OF  INSTRUMENTS. 

See  Corporations,  §  232;  Deeds.  S§  70.  71: 
Equity,  §  150;  Estoppel.  {  62;  Insurance,  ii 
2l>a,  230,  233;   Paupers,  |  87;   Quieting  -n- 

tle;    Reformation  of   Instruments;    Vendor 
and  Purchaser,  §  335. 
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XI.  PBOCIXDIHOS  AXU  BEUEF. 

i  34  (NJ.)  A  complainant  AcM  not  Bulky  of 
laches  in  seeking  to  set  aside  a  conveyance  as 
procured  by  fraud.— Ashby  v.  Yetter,  81  A.  730. 

CARRIERS. 

See   Negligence,    Si   32,   65;    Statutes,   |   161; 
Street  Railroads. 

I.   C<MNTROIi  AND  BEOITUiTIOH  OF 
OOMMOH  CABRrBBB. 

(A)  In  General. 

{  12  (N.J.Sup.)  Ordinance  granting  right  to 
operate  street  railway  held  not  to  estop  munic- 
ipality from  requiring  transfer  ticket  to  any 
passenger  who  has  paid  his  fare. — Public  Serv- 
ice Ky.  Co.  T.  Board  of  Public  Utility  Com'rs, 
81  A.  1117. 

!  12  (Pa.)  An  ordinance  of  councils  granting 
permission  of  a  street  railway  company  to 
make  certain  extensions  held  not  to  take  from 
the  company  the  power  to  discontinue  the  sale 
of  strip  trolley  tickets  at  the  rate  of  six  for  a 
quarter  on  all  of  Its  lines.— City  of  Beading 
V.  United  Traction  Co.,  81  A.  804. 

n.  OABRIAOE   OF   GOODS. 
(F)  liOBS  of  or  Injarjr  to  Goods. 

I  1 14  (Me.)  An  express  company's  liability 
as  a  carrier  continues  until  delivery  to  the 
consignee.- State  v.  Parshley,  81  A.  484. 

<H)  lamltatlon  of  Liabilltr. 

I  153  (N.J.)  Acceptance  by  shipper,  without 
objection,  of  bill  of  lading  purporting  to  limit 
liability,  based  on  assumed  valuation  of  goods, 
held  not  conclusive  against  him.— Hill  v.  Adams 
Express  Co.,  81  A.  859. 

The  court  held  Justified  in  findini[,  as  a  mat- 
ter of  fact,  that  a  limitation  in  a  bill  of  lading, 
limiting  liability  to  $50,  was  not  a  part  of  the 
contract  between  the  parties.- Id. 

i  163  (N.J.)  The  legal  presumption  is  that 
a  common  carrier,  undertaking  to  transport 
merchandise,  does  so  subject  to  his  common- 
law  liability. — Hill  v.  Adams  Express  Co.,  81 
A.  859. 

The  burden  of  showing  limitation  of  liability 
by  a  carrier  rests  on  the  carrier, — Id. 

(J)   OharKCB  and  Liena. 

I  196  (Pa.)  In  an  action  by  railroad  company 
for  demurrage  charges  for  detention  of  cars, 
affidavit  of  defense  AcM  sufficient. — Pennsyl- 
vania R.  Co.  v.  Keally.  81  A.  640. 

IV.  CARRIAOE   OF   PASSENGERS. 
(D)  Persoaal   Injarlva. 

S280  (Conn.)  Carriers  of  passengers  held 
re(iuired  to  exercise  the  higbcHt  practical  de- 
gree of  skill  to  carry  their  passengers  in  safe- 
t.v.— Thorson  v.  Groton  &  S.  St.  Ry.  Co.,  81  A. 
1024. 

i  303  (Pa.)  A  railroad  company  must  stop  its 
trains  at  stations  a  reaHonahle  length  of  time 
to  permit  passengers  to  alight. — Uockelcamp  v. 
Lackawanna  &  W.  V.  R.  Co.,  81  A.  93. 

A  carrier  must  allow  a  passenger  who  is  seen 
aUghting  time  to  alight  before  starting  the 
train. — Id. 

§  31 1  (Conn.)  A  notice  sufficient  for  the  pur- 
pose contemplated  by  Gen.  St.  1902,  f  1130, 
as  a  condition  precedent  to  an  action  against  a 
railway  company,  held  sufficient.— Thorson  v. 
Groton  &  S.  St.  Ry.  Co.,  81  A.  1024. 

A  notice  of  injury  to  a  trolley  car  passenger 
held  to  sufficiently  contain  a  description  of  the 
injury,  and  of  the  time,  place,  and  cause  of  its 
occurrence  within  Gen.  St.  1902,  i  1130.— Id. 

1318  (Conn.)  Evidence  held  to  show  prima 
facie  that  the  injury  to  a  trolley  car  passenger 


was  caused  by  the  actionable  negligence  of  the 
carrier.— Thorson  v.  Groton  &  8.  St.  Ry.  Co., 
81  A.  1024. 

(E)  Coatribntorjr  KeKlineaee  of  Person  In> 
lured. 

{  328  (Pa.)  Passenger  injured  while  attempt- 
ing to  get  on  moving  street  car  held  guilty  of 
contributory  negligence. — Krndney  v.  Philadel- 
phia Rapid  Transit  Co.,  81  A.  187. 

CAUSE  OF  ACTION. 

See  Action. 

CEMETERIES. 

See  Easements,  {{  18,  03. 

CERTAINTY. 

See  Charities,  {  21;  Contracts,  |  9. 

CERTIFICATE. 

See  Appeal  and  Error,  §  .^08;  Bills  and  Notes, 
l_l<{6;  Corporations,  Si  95,  109.  132.  232; 
Evidence.  S  348;  Execution,  {  425;  Insur- 
ance. S  7.'>5;  Mechanics*  Liens,  S  197;  Mort- 
gages, S  ^^09;    Railroads,  §  14. 

CERTIORARI. 

See  Appeal  and  Error,  I  87;  Corporations,  | 
.■?03:  Courts,  S  207;  (Criminal  Law,  §{  1011, 
1060;  Elections,  S  306;  Eminent  Domain,  i 
264;  Municipal  Corporations,  {  978;  News- 
papers. 

X.  NATITRE  AHS  GBOXTIISS. 

84  (N.J.Sup.)  The  court  will  not  review  by 
certiorari  the  action  of  a  local  board  of  educa- 
tion under  the  school  law  until  redress  ha.s  first 
been  sought  as  provided  by  the  act — Board  of 
Education  of  Borough  of  Flemlngton  v.  State 
Board  of  Education,  81  A.  16.3. 

§4  (NJ.Sup.)  Existence  of  remedy  by  bill 
in  nature  of  information  filed  by  .\ttorney  Gen- 
eral at  the  relation  of  a  private  part^  held  n 
ground  for  denying  certiorari  to  review  pro- 
ceedings of  riparian  commissioners.— Van 
SchaicK  V.  Board  of  Riparian  Com'rs,  81  A. 
1000. 

II.  PROCEEDINGS  AND  DETER- 
MINATION. 

S  70  (N.J.)  The  question  whether  the  Legis- 
lature may  amend  the  title  of  P.  L.  1907,  p. 
2T!).  by  an  amendatory  act  (P.  L.  1908,  p.  1(J3), 
hclil  not  reviewable  on  certiorari  to  review  a 
resolution  of  the  play  ground  commissioners 
of  a  city  acting  under  the  laws  and  P.  L.  1900, 
p.  76.  when  not  raised  below  or  on  appeal. — 
Strock  V.  City  of  East  Orange,  81  A.  820. 

CHALLENGE. 

See  Jury,  S  137. 

CHANCERY. 

Sec  Equity. 

CHARACTER. 

See  Criminal  Law,  |  376;    Homicide. 

CHARGE 

See  Carriers,  8J  12,  196. 

To  jur.v.  see  Criminal  I.aw.  i  780;  Trial,  SS 
194-296,  312,  314.  386. 

CHARITIES. 

See  Wills,  $S  116,  l.'iS,  467. 
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X.  OBEATIOn,   EXIBTEirOE,  AXB   VA- 
XiIOITT. 

1 21  (N.H.)  A  devise  to  feeble  Conrregatioii- 
al  churches  of  a  state  keld  not  invaUd  tor  un- 
certainty.—French  T.  Lawrence,  81  A.  706. 

CHARTER. 

See  Municipal  Corporations,  |  46. 

CHATTEL  MORTGAGES. 

See   Corporations,   I  478;    EiTidence,  IS   264, 
441;  Fraud,  {49. 

HI.  OOHSTRVOTION  AMD  OPEBA- 
TION. 

CD)  Uem  MMt  Prtorltr* 
{  138  (Conn.)  Property  held  subject  to  gar- 
niBhment  as  concealed  property  within  Gen.  St. 
1902,  {  880.— Sutherland  t.  Brown,  81  A.  1033. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Bills  and  Notes,  |  149. 

CHILDREN. 

See  Dead  Bodies;    Guardian  and  Ward;    In- 
fants. 

CHURCHES. 

See  Belisious  Societies. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Constitntional  Law,  f{  220-249. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  K  229-249. 

CIVIL  SERVICE. 

See  Municipal  Corporations,  {  213. 

CLAIM  AND  DELIVERY. 

See  Beplevin. 

CLAIMS. 

See  Hxecutors  and  Administrators,  {{  205-271. 

CLERGYMEN. 

See  Ubel  and  Slander,  ||  51-123. 

CLERKS  OF  COURTS. 

See  Appeal  and  Error,  {  371;   Costs,  |  175. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

CLUBS. 

See  Intoxicating  liquors,  {  55. 

COAL 

See  Mnes  and  Minerals,  §  92. 

CODICIL 

See  Wills,  |  153. 


COLLATERAL  ATTACK. 

See  Judgment,  i|  470-622. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  |{  859,  862. 

COLLECTION. 

See  Executors  and  Administrators,   H  87-121:  ' 
Taxation,  f  594. 

COLLEGES  AND  UNIVERSITIES. 

See  WiUs,  H  616,  617. 

COMITY. 

See  Corporations,  {  631. 

COMMERCE 

See  Carriers. 

I.    POWEB    TO    REOmLATE    IK    OEK- 
ERAX.. 

{  10  (MdO  The  power  of  Congress,  under 
Const  U.  S.  art  1,  |  8,  to  regulate  interstate 
commerce,  is  exclusiTC. — D.  E.  Foot«  &  Co.  t. 
Clagett,  81  A.  511. 

n.  SUBJECTS  OF  BEOUI.ATIOH. 

{ 33  (Md.)  Anr  article  brought  from  another 
state  is  an  article  of  interstate  commerce 
until  sold,  and  hence  Laws  1910,  c  735,  whiti 
imposes  a  tax  upon  oysters  shipped  in  from 
foreign  states  before  they  can  be  sold,  inter- 
feres with  interstate  commerce. — D.  E.  FooU 
&  Co.  ▼.  Clagett  81  A.  511. 

The  transportation  of  oysters  out  of  ose 
state  into  another  is  commerce  within  the 
meaning  of  Const  U.  S.  art  1,  {  &. — Id. 

{41  (Me.)  An  interstate  shipment  of  intox- 
icating liquors  by  express  held  not  to  hare  been 
constnictiTely  deliTered  to  the  consignee,  and 
not  subject  to  search  and  seizure. — State  t. 
Parshley,  81  A.  484. 

m.   MEANS  AlTD  METHODS  OF  BEO- 
UI^TIOH. 

{ 70  (N.J.Sup.)  Annual  franchise  tax  whi<-b 
P.  L.  1906,  pp.  645,  646,  H  4,  5,  require  the 
state  board  of  assessors  to  levy  upon  propor- 
tion of  the  annual  gross  receipts  of  street  rail- 
road corporation,  held  not  a  regulation  of  in- 
terstate commerce. — PhiUipsburg  Horse  Car  B. 
Co.  V.  State  Board  of  Assessors,  81  A.  1121. 

{ 72  (Md.)  Laws  1910,  c  735,  providing  for 
an  inspection  tax  upon  oysters,  tield  unconsti- 
tutional as  an  interference  with  interstate  com- 
merce contrary  to  Const  tl.  S.  art  1,  {  8.— D. 
B.  Foote  &  Co.  T.  Clagett  81  A.  511. 

(77  (Md.)  Laws  1910,  c.  735,  providing  for 
the  inspecting  and  taxing  of  oysters  held  not 
to  be  sustained  as  an  inspection  measure,  with- 
in Const  V.  8.  art  1,  i  10.— D.  E.  Foote  k 
Co.  T.  Clagett  81  A.  511. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Municipal  Corporations,  {  218, 

COMMISSIONERS. 

See  Eminent  Domain,  {  234;  Food;  Highways. 
IS  166,  193;  Municipal  Corporations,  §{  680. 
681,  958,  978;  Schools  and  School  Districts. 
{  62:  States;  Taxation,  f|  384,  453;  Waters 
and  Water  (jonrses,  {  1(9. 
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COMMISSIONS. 

See  Attorney  and  Client,  f  128;  Brokers,  {{ 
87,  48-68,  86. 

COMMON  CARRIERS. 

See  Oarriera. 

COMMON  LAW. 

See  Damages,  i  87;  Descent  and  Distribution, 
I  129;   Perpetnities. 

COMMUNITY  PROPERTY. 

»ee  HoBband  and  Wife,  {  273. 

COMPENSATION. 

See  Attorney  and  Client,  {  136;  Brokers,  SI 
48-86;  Contracts,  J  230;  Eminent  Domain, 
U  2,  71-1S3,  167-264,  293;  Municipal  Cor- 
porations, i  162;  Principal  and  Agen^  i  81; 
Reference. 

COMPETENCY. 

See  Witnesses,  ff  37-183. 

COMPLAINT. 

See  Indictment  and  Information;    Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Contracts,  {  72;  Death,  |  25;  Executors 
and  Administrators,  i  87;  Fines;  Insane 
Persons,  f  65;    Payment. 


1 2  (Conn.)  Where  a  controTersy  is  actaal  it 
is  a  proper  subject-matter  for  a  binding  settle- 
ment—In re  Thomas,  81  A.  972. 


1 18  (Vt)  The  settlement,  though  obtained 
by  duress  and  fraud,  held  to  bar  a  recovery  at 
law  without  an  offer  to  return  the  considera- 
tion.—Johnson  T.  Belanger,  81  A.  621. 


See  Time. 


COMPUTATION. 
CONCEALMENT. 


See  Courts,  |  202;  Fraud,  §  59;   Garnishment, 
J  52, 

CONCLUSIVENESS. 

See  Insane  Persons,  {  27;    Judgment,  {{  644- 
749. 

CONDEMNATION. 

See  Attachment,  f  217;  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  f  {  459,  474. 

CONDITIONS. 

See  Carriers,  |  311;   Evidence,  {  444. 

CONDONATION. 

See  Divorce,  |  49. 

CONFESSION. 

See  Criminal  liaw,  ((  617,  1137;  Judgment,  {| 
^  70,  407. 

CONFIDENTIAL  RELATIONS. 

See,  Fraudulent  Conveyances,  |  101. 

CONFLICT  OF  LAWS. 

See  Contracts,  Si  2,  144,  325. 


CONSENT. 

See  Corporations,  {  S3;   Courts,  i  24;   Death, 
f  25;  Insurance,  {  233. 

CONSERVATORS. 

See  Insane  Persona,  |  65. 

CONSIDERATION. 

See  Contracts,  {72;   Fraudulent  Conveyances, 
H  64.  74,  181,  18d. 

CONSISTENCY. 

See  Statutes,  H  160-167. 

CONSOLIDATION. 

See  Corporations,  {  685. 

CONSTABLES. 

See  Sheriffs  and  ConsUbles,  f  10. 


CONSTITUTIONAL  LAW. 

See  Appearance,  {  24:  Commerce,  H  72,  77; 
Corporations,  I  217;  Courts,  H  78,  79; 
Criminal  Law,  i  1011;  Eminent  Domain,  K 
2,  71,  75;  Indictment  and  Information,  |  111; 
Judges,  H  3,  7;  Master  and  Servant,  |  69: 
Partnership,  {  64;  Statutes;  Taxation,  {§ 
859,  862. 

n.  OONSTRPOTIOW.  OPEBATIOH. 

AKD  EWFOHOElDEaiT  OF  OON- 

STITTrnONAI.  PROVISIONS. 

132  (Del.)  Const.  1897,  art  9,  {  5,  held  not 
effective,  independent  of  statute,  to  deprive  for- 
eign corporation,  not  complying  with  its  pro- 
visions, of  the  right  to  enforce  contract  against 
purchaser,  who  retains  benefits  thereof.— Model 
Heating  (Jo.  t.  Magarity,  81  A.  394. 

i  38  (Pa.)  If  a  statute  is  plainly  in  conflict 
with  the  organic  law,  mere  lapse  of  time  can- 
not cure  the  defect.— Page  v.  Carr,  81  A.  430. 

(48  (Del.Super.)  All  reasonable  doubts  and 
presumptions  are  to  be  solved  in  favor  of  the 
validity  of  a  statute.— State  t.  Ferschke,  81 
A.  401. 

m.  DraTRIBTTTION  OF  OOVEBN. 
MENTAI.  POWERS  AHB 

FinroTioirs. 

(B)  Jvdlelal  Powers  mnd  Fanotioaa. 

1 70  (Md.)  Courts  cannot  modify  the  plain 
language  of  a  statute  to  meet  the  exigendes 
of  a  particular  case. — Cummiugs  v.  Wildman, 
81  A.  610. 

IV.  FOUCE  POWER  IN  OENERAIi. 

{81  (Pa.)  "Police  power"  defined.— Common- 
wealth V.  Plymouth  Coal  (^.,  81  A.  148. 

Vn.  OBUOATION  OF  CONTRACTS. 

(B)  Comtraets  of  States  and  ManletiMtllttes. 

{  120  (NXSnp.)  The  creation  of  a  new  mu- 
nicipal corporation  out  of  a  portion  of  the  ter- 
ritory of  one  already  existing  does  not  impair 
the  obligation  of  existing  contracts. — Board  of 
Education  of  Borough  of  Flemington  v.  State 
Board  of  Education,  81  A.  163. 

i  137  (Pa.)  Act  April  29,  1874  (P.  L.  107) 
i  44,  held  not  to  constitute  continuing  contract 
as  to  rate  of  bonus  payable  by  corporations, 
which  is  beyond  the  power  of  the  Legislature 
to  disturb. — Commonwealth  t.  Independence 
Trust  Co.,  81  A.  928. 

(C>  Contraets  of  Indtvldaala  and  PrlTato 
CorporaMoas. 

f  154  (Ftu)  Act  May  23,  1007  (P.  L.  206), 
making  enforceable  contracts  theretofore  made 
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by  unregistered  foreign  corporations  which  un- 
der Act  April  22,  1874  (P.  L.  108),  were  unen- 
forceable, is  not  unconstitutional  as  an  im- 
pairment of  the  obligation  of  contracts. — Pitts- 
bur?  Const.  Co.  V.  West  Side  Belt  E.  Co.,  81 
A.  884. 

vm.  RETBOSPECnVE  ANB  EX  POST 
FACTO  I.AWS. 

I  194  (Md.)  Statutes  validating  defectively 
executed  and  acknowledged  deeds  and  mortga- 
ITPK,  but  having  the  rights  of  tliird  parties  ac- 
(|uircd  in  good  faith,  are  valid.— Eden  Street 
I'ermanent  Bldg.  Ass'n  No.  1  of  Baltimore  City 
V.  Lusby,  81  A.  284. 

I  194  (Pa.)  Act  May  2.%  1907  (P.  L.  206), 
making  enforceable  contracts  of  unregistered 
foreign  corporations  which  were  unenforceable 
under  Act  April  82,  1874  (P.  L.  108),  held  not 
uuconstitutional,  though  retrospective.— Pitts- 
burg Const  Co.  V.  West  Side  Belt  B.  Co.,  81  A. 
884. 

X.  EQUAI.  FBOTEOTION  OF  I.AWS. 

1 229  (Conn.)  Gen.  St.  1902,  i  2321,  held  not 
invalid  as  discriminating  in  the  liability  for 
taxation  against  municipalities  owning  proper- 
ty of  a  certain  character. — City  of  Norwalk  v. 
Town  of  New  Canaan,  81  A.  1027. 

I  247  (Md.)  Acts  1910,  c.  221,  amending  Acts 
1904,  c.  37,  held  to  violate  Const.  U.  S.  Amend. 
14.  by  unreasonably  discriminating  against  par- 
ticular classes  of  employers. — State  v.  Potomac 
Valley  Coal  Co.  of  Garrett  County  (Md.)  686; 
Some  V.  Hamill  Coal  &  Coke  Co.,  81  A.  695. 

i  249  (N.J.)  Under  Corporation  Act,  |  21,  a 
decree  against  a  nonresident  stockholder  for 
his  unpaid  stock  subscription,  rendered  in  a 
suit  by  the  receiver  on  notice  mailed  to  the 
nonresident,  not  served  with  process  within 
the  state,  and  not  appearing,  held  not  to  deny 
the  stockholder  the  equal  protection  of  the 
law.— Gilson  v.  Appleby,  81  A.  92.5,  927. 

XI.  DUE  PBOOESS  OF  I.AW. 

S278  (Md.)  Code  Gen.  Jj^vra  1888,  art  10, 
f  205,  as  amended  by  Acts  1892,  c.  241,  requir- 
mg  trustees  to  sell  to  file  a  bond  before  any 
title  passes  to  them,  is  not  in  conflict  with 
Const.  Amend.  U.  S.  14,  or  Declaration  of 
ICigbts,  art.  23,  prohibiting  the  deprivation  of 
property  without  due  process  of  law. — Cum- 
mings  v.  Wildman,  81  A.  610. 

§  283  (Pa.)  Pennsylvania  s^'stem  of  taxation 
hrld  consistent  with  natural  justice,  and  not  to 
deprive  a  taxpayer  of  property  without  due 
process  of  law. — Appeal  of  Central  I'ennsylva- 
uia  Lumber  Co.,  81  A.  204. 

§290  (Vt.)  A  law  providing  for  public  im- 
provements with  spcciol  assessments  upon 
nhiitting  landowners  is  not  unconstitutional  in 
failing  to  give  such  landholders  an  opportunity 
to  l>e  heard  as  to  the  necessity  of  the  improve- 
ments.— Corliss  V.  Village  of  Ricbford,  81  A. 
2:i-4. 

§291  (Conn.)  Bights  of  abutters  can  be  af- 
fect eil  by  proceedings  to  re-estal)li8b  the 
bounds  of  a  street  only  by  "due  course  of  law," 
and  after  opportunity  to  be  heard.— Hartford 
Trust  Co.  V.  Town  of  West  Hartford,  81  A. 
244. 

§296  (Pa.)  Anthracite  Mining  Act,  art.  3,  i 
10,  providing  that  owners  of  adjoining  coal 
properties  must  leave  a  pillar  of  coal  in  each 
Ream  along  the  adjoining  property,  held,  not  a 
deprivation  of  property  without  due  process  of 
law.— Commonwealth  v.  Plymouth  Coal  Co.,  81 
A.  148. 

§299  (Pa.)  Act  May  23,  1907  (P.  L.  205), 
making  enforceable  contracts  theretofore  made 
by  unregistered  foreign  corporations  which 
were  unenforceable  by  Act  April  22,  1874  (P. 
L.  108),  does  not  constitute  the  taking  of  prop- 


erty vritbout  due  process  of  law.— Pitt»bar; 
Const.  Co.  v.  Wert  Side  Belt  R.  Co.,  81  A 
884. 

1 300  (N.J.Ch.)  The  proceeding  authoriir-: 
by  Divorce  Act  1907,  5  26.  held  in  rem  or  qra-; 
in  rem,  unaffected  by  Const.  U.  S.  Amend.  14.- 
Wood  V.  Price,  81  A.  1093. 

§  309  (N.J.)  Under  Corporation  Act.  f  21.  t 
decree  a^inst  a  nonresident  stockholder  fnr 
his  unpaid  stock  sabscription,  rendered  in  a 
suit  by  the  receiver  on  notice  mailed  to  th- 
nonresident,  not  served  with  process  with-.n 
the  state,  and  not  appearing,  held  not  to  dt-cr 
the  stockholder  due  process  of  law. — Gilson  v. 
Appleby,  81  A.  926,  927. 


XXI.  BIOHT  TO  JUSTICE  AHD 
DIES  FOB  nrjUBIES. 

1321  (Md.)  A  court  role  abating  an  action 
on  the  trial  and  stet  dockets  for  more  than 
two  years  hrld  reasonable,  and  not  prohihite.1 
by  the  Declaration  of  Rights,  arts.  19.  20.  or 
other  provisions. — Laurel  Canning  Co.  of  Princ* 
(Jeorge's  County  v.  Baltimore  &  O  B.  Co-  81 
A.  126. 

CONSTRUCTION. 

See  Bridges,  i  15;  Contracts,  ft  143-17<t: 
Deeds,  §S  90-108;  Mortgages,  11  114-llit; 
Specific  Performance,  §  74;  Statutes.  f{  200- 
263;  Taxation,  I  204;  Vendor  and  Purchas- 
er, St  08,  78;    WUis,  S§  449-695. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  f|  91-110. 

CONTEST. 

See  Elections,  {  305. 

CONTINGENT  REMAINDERS. 

See  Wills,  §§  C29-634. 

CONTRACTS. 

See  Action,  $  27;  Agriculture.  S  11:  .\fisien- 
ments;  Bills  and  Notes;  Breach  of  Marriu^>? 
Promise;  Cancellation  of  Instruments:  Ch«'- 
tel  Mortgages;  Compromise  and  Settlement: 
Constitutional  Law,  M  120-154,  299;  Cor- 
porations, If  198,  487.  559,  560.  631.  672: 
Damages,  g  124;  Dedication,  I  43;  Deeds: 
lOvidence,  §§  355,  419-456;  Exchange  of 
Property;  Executors  and  Administrators.  { 
271;  Fraud,  |  23;  Frauds,  SUtute  of;  Uam- 
ing,  ;  14;  Husband  and  Wife,  U  25.  lUT. 
in.  278,  279;  Indemnity;  Injunction.  {}  li'i. 
2:5.  61,  128,  159^^;  Insurance;  Landlord  an  J 
Tenant;  Mechanics'  Liens;  Mines  and  Min- 
erals; Money  Received;  Mortgages;  Munic- 
ipal Corporations,  «  36,  248,  330;  Partner- 
ship; Patents,  §  197;  Payment;  Physicians 
and  Surgeons;  Pleading,  U  204,  214.  Ssl: 
X'rincipal  ond  Agent;  Prindpal  and  Surety; 
Railroads,  §  90;  Reformation  of  Instruments; 
Sales;  Schools  and  School  Districts,  ii  41. 
80;  Specific  Performance;  Stipulations:  Tax- 
ation, i  65;  Towns,  $  39;  Trial,  Js  141,  2.".J: 
I'aury;  Vendor  and  Purchaser;  Wills,  {$  W7. 
68;    Work  and  Labor. 

I.  BEQUISITES  AXD  VAI.IDITT. 

(A)   Nature  and   EJnsentiala  id  General. 

i  2  (Conn.)  The  law  of  the  place  of  contract 
determines  its  validity.— Illustrated  Postal 
Card  &  Novelty  Co.  v.  Holt,  81  A.  1061. 

§9  (Md.)  A  railroad  companj-'s  promise  to 
make  a  special  rate  for  auourban  passengers 
in  consideration  of  the  development  by  plain- 
tiff's assignors  of  certain  real  estate  belone- 
ing  to  defendant  htld  too  general  to  sustain  an 
action  for  breach  thereof. — ^Arundel  Realty  Co. 
V.  Maryland  Electric  Rye.  Co.,  81  A.  787. 
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(B)  Partlea,  Pr»p»«ala,  sad  Aoeeptanee. 

§  28  (Del.Super.)  In  assumpsit,  it  is  incum- 
bent on  plaintiff  to  show  by  a  preponderance  of 
the  evidence  that  there  was  a  contract,  express 
or  implied  in  law,  between  plaintiff  and  defend- 
ant.— Knowles  v.  Alassey,  81  A-  470. 

(D)  CoBBlderatlon. 

5  72  (Conn.)  Forbearance  or  any  promise  to 
forbear  from  doing  what  one  cannot  legally  do 
is  no  consideration  for  a  compromise.— In  re 
Thomas,  81  A.  072. 

CF>   Lesallty  of  Object  and  of   Conald* 
cratlon. 

S  1 17  (Me.)  An  agreement  by  a  seller  of  a 
l>i:.<<inesa  not  to  re-engage  in  a  similar  business 
in  the  same  city  Mi  enforceable. — Flaherty  t. 
I.ibby.  81  A.  160. 

I  127  (Pa.)  Provision  in  building  or  construc- 
tion contract  for  submission  of  disputes  to 
iin-hitect  or  engineer  held  lawful.— Kuch  v. 
York  City.  81  A.  891. 

II.   CONSTRUCTION  AND   OPERA- 
TION. 

(A)   General  Rnlea  of  Constraction. 

IS  143  (Vt)  Where  the  terms  of  a  contract 
loave  its  meaning  in  doubt,  the  court  will  adopt 
the  roastruction  which  makes  the  contract 
oqnitnbie. — McLean  v.  Windham  Light  &  Luni- 
ber  Co.,  81  A.  613. 

S  144  (Conn.)  The  law  of  the  place  of  con- 
tract determines  its  construction. — Illustrated 
l'<)«tal  Card  &  Novelt>-  Co.  v.  Holt,  81  A.  1061. 

{  147  (Del.Super.)  Intention  of  parties  must 
govern  construction  of  contracts,  unless  in 
violation  of  legal  principle  or  public  policy. — 
Flint  Wagon  Works  v.  Maloney,  81  A.  502. 

ii  147  (Vt.)  The  court  in  seeking  the  inten- 
tion of  tne  parties  to  a  contract  must  give  re- 
pird  to  the  subject-matter  of  the  contract  and 
Its  language.— JlcLean  v.  Windham.  Light  & 
Lumber  Co.,  81  A.  613. 

Ordinarily,  the  language  of  a  particular  pro- 
vision of  a  contract  will  be  coustmed  in  the 
lipltt  of  its  pui^ose  as  gathered  from  a  con- 
sideralion  of  the  contract  as  a  whole. — Id. 

S  153  (Vt.)  A  contract  must  be  so  construed, 
if  possible,  as  to  give  uome  effect  to  every  part 
thereof.— McLean  v,  Windham  Light  &  Lum- 
ber Co.,  81  A.  013. 

§  170  (Vt.)  A  party  to  a  contract  who  goes 
beyond  the  requirements  thereof  in  circum- 
stances of  doubt  ou^ht  not  from  that  fact 
alene  have  his  act  given  the  effect  of  a  con- 
cession as  to  his  understanding  of  the  contract 
as  an  aid  to  the  court  in  construing  the  con- 
tract.—McLean  v.  Windham  Light  &  Lumber 
Co.,  81  A.  613. 

i  176  (N.J.)  Where  a  contract  has  not  been 
reduced  to  formal  language,  the  intent  of  the 
parties  is  generally  a  question  of  fact  for  the 
jury.— Gannon  v.  Brady  Brass  Co.,  81  A.  727. 

8  176  (Pa.)  Construction  of  a  contract  based 
on  letters  and  acts  of  parties  is  for  the  jury. — 
Dougherty  v.  Briggs,  81  A.  201. 

(B>  Partiea. 

S  187  (Del.Super.)  Where  a  physican  ren- 
dered services  to  certain  third  persons  at  de- 
fendant's request  and  on  his  credit,  defendant 
was  liable  therefor,  notwithstanding  any  subse- 
quent promise  of  others  to  pay. — Knowles  v. 
Massey,  81  A.  470. 

(CD   Snbjeet-Matter. 

jl  199  (Pa.)  Building  contract  construed,  and 
rights  of  bmlder  as  to  materials  to  be  used  in 
roof  determined. — W.  II.  Shepherd  &  Sons  v. 
First  Nat  Bank,  81  A.  715. 


(F)  CompenaattoB. 

1230  (Vt.)  That  a  contract  for  services  is 
silent  on  the  subject  of  compensation  is  not 
conclusive  against  a  right  to  a  reasonable  com- 
pensation.—Miller  V.  Powell,  81  A,  921. 

V.  FERFORBIANCE   OR  BREACH. 

§282  (Conn.)  A  building  contractor  held  not 
entitled  to  recover  on  a  contract  if  the  owner 
was  honestly  dissatisfied  with  the  work. — Haw- 
ken  V.  Daley,  81  A.  1053. 

i  284  (Md.)  Where  a  building  contract  made 
the  architect's  decision  conclusive  on  all  mat- 
ters referred  to  him,  the  owner  could  not  re- 
cover damages  for  defective  plastering  if  the 
plaster  work  was  approved  by  the  architect 
after  completion. — Trustees  of  Seventh  baptist 
Church  of  Baltimore  v.  Andrew  &  Thomas,  81 
A.  1. 

§  285  (Pa.)  Provision  in  contract  for  sub- 
mission to  architect  or  engineer  of  disputes  as 
to  the  fulfillment  of  the  contract  held  not  to 
give  the  right  to  pass  on  a  claim  for  damages 
for  nonfulfillment.— Ruch  v.  Tork  CMty,  81  A. 
891. 

{  295  (Conn.)  The  owner  Md  not  entitled  to 
retain  the  benefits  of  a  construction  contract, 
and  at  the  same  time  defeat  recovery  by  the 
contractor,  on  the  ground  that  he  had  not 
performed  a(K!ording  to  the  contract — Cbariott 
v.  McMullen,  81  A.  65. 

Substantial  performance  of  a  construction 
contract  held  sufficient  to  entitle  the  contrac- 
tor to  recover,  notwithstanding  slight  defects. 
— Id. 

S  303  (Md.)  A  party  guilty  of  a  breach  of  con- 
tract  may  be  excused  therefor  where  his  act 
constituting  the  breach  is  occasioned  by  some 
act  of  the  other  party  to  the  contract.— Miller 
V.  Mantik.  81  A.  707. 
$305  (Md.)  Defendant,    having    accepted    a 
i  heating    plant    after    installation,    was    liable 
j  therefor,    though    it    was    not   constructed    in 
strict  conformity  to  the  contract.- Turner  v. 
I  Egan,  81  A.  877. 

I  $316  (Md.)  A  breach  of  contract  by  one  par- 
I  ty  thereto  may  be  waived  bv  tlie  other  party  at- 
I  fwted  thereby.- Miller  v.  Mantik,  81  A.  79 1. 

VI.  ACTIONS  FOR  BREACH. 

S325  (Conn.)  The  lex  fori  determines  the 
form  of  remedy  on  a  contract. — Illustrated 
Postal  Card  &  Novelty  Co.  v.  Holt,  81  A.  1061. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  $$  65,  93,  122,  136. 

CONVERSATION. 

See  Witnesses,  {8  37,  129. 

CONVERSION. 

See  Trover  and  ConversiAi. 

CONVEYANCES. 

See  Corporations,  ${  439,  542;  Deeds;  Estop- 
pel, a  27,  62;  Execution,  i  31-~>:  Fraudulent 
Conveyances;  Partition;  Paupers,  §§  37.  40; 
Principal  and  Agent,  i  81;  Religious  Socie- 
ties. 

COPY. 

See  Evidence,  f§  174,  346. 

CORPORATIONS. 

See  Appeal  and  Error,  U  147,  714.  1106;  At- 
tachment i  62;  Bankruptcy,  {  216;  Banks 
and  Banking;  Bills  and  Notes,  i  367;  Build- 
ing   and    Loan    .Associations;     Constitutional 
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Law,  SS  32,  137, 154,  194,  249,  299.  309;  Eqni- 
t7.  i  43;  Evidence,  {  113;  Fraudulent  Con- 
veyances, i  122;  Indemni^,  {  8;  Insurance; 
Intoxicatine  Liiquors,  i  64;  Justices  of  the 
Peace,  §  81;  Life  Estates;  Municipal  Cor- 
porations; Quo  Warranto,  {{  55,  61;  Rail- 
roads; Receivers,  §§  192,  l93;  ReUrions  So- 
cieties; Stipulations;  Street  Railroaas;  Tax- 
ation, U  9^  160,  166,  204,  376-394;  Waters 
and  Water  Courses,  g{   183-209. 

X.  nrOOBPORATION  AHS  OROAK- 
IZATIOir. 

S  19  (Pa.)  Under  Act  April  29,  1874  (P.  L. 
79)  I  11,  Act  May  3,  18M  (P.  L.  189),  Act 
Feb.  9,  1901  (P.  L  3),  and  Act  June  8,  1891 
(P.  L.  223),  a  corporation  organized  in  1889, 
increasing  stock  in  1909,  held  required  to  pay 
bonus  of  one-third  of  1  per  cent,  on  the  in- 
crease.— Commonwealth  v.  Independence  Trust 
Co.,  81  A.  928. 

Corporation  which  decreases  its  capital 
stock,  and  subsequently  increases  it,  held  re- 
quired to  pay  bonus  only  on  the  net  increase  on 
which  no  bonus  has  been  paid. — Id. 

128  (Vt)  A  de  facto  corporation  can  only 
enst  where  there  is  a  law  under  which  a  de 
inre  corporation  can  be  created. — State  v.  Rut- 
land Ry.,  Light  &  Power  Co.,  81  A.  252. 

m.  OOBFOBATIi  NAME,  SEAX.,  DOM- 
ICHiE,  BT-I.AWS.  AND  RECORDS. 

{ 67  (Pa.)  By-laws  of  corporation  A«2d  a 
part  of  its  fundamental  law,  binding  not  only 
the  corporators  and  the  corporation,  but  those 
dealing  with  it— Commonwealth  r.  Vandegrift, 
81  A.  153. 

IT.  OAPXTAI.,  STOCK,  AND  DIVI- 
DENDS. 

(B)  Sakaertptlon  to  Stook. 

(83  (Pa.)  Subscription  for  corporate  stock 
held  subject  to  waiver,  cancellation,  or  dissolu- 
tion by  consent  of  parties. — Harvey  v.  Weit- 
zenkom,  81  A.  447. 

{84  (Pa.)  Subscription  for  corporate  stock 
held  subject  to  release. — Harvey  t.  Weitzen- 
kom,  81  A.  447. 

(O  Isane  of  Certtfleatea. 

{95  (Md.)  Stock  certificates  issued  to  "M., 
Agent,"  were  presumptively  held  by  him  as 
agent  for  another. — ^Tyson  v.  Qeorge's  Creek 
Coal  &  Iron  Co.,  81  A.  41. 

i  109  (Md.)  In  an  action  by  an  administra- 
tor to  have  lost  stock  certificates,  originally  is- 
sued to  decedent  as  "agent,"  reissued  to  the 
administrator,  evidence  held  not  to  overcome 
the  presumption  that  decedent  held  the  stock 
for  another.— Tyson  v.  George's  Creek  Coal  & 
Iron  Co.,  81  A.  41. 

In  proceedinijs  by  an  administrator  to  have 
lost  stock  certificates,  originally  issued  to  de- 
cedent as  "agent,"  reissued  to  the  administra- 
toti  the  corporation  was  not  required  to  show 
the  name  of  the  principal,  whose  agent  M.  was. 
— Id. 

<B)  Intereat,  Dtvideads,  and  Ifew  Stock. 

{  152  (N.J.)  Issuance  of  certificates  of  in- 
debtedness by  corporation  held  invalid  as  an 
attempt  to  secure  payment  of  dividends,  wheth- 
er earned  or  not— Strickland  v.  National  Salt 
Co.,  81  A.  828,  832. 

8  157  (N.J.Ch.)  In  a  stated  case,  a  dividend 
held  to  be  a  cash  dividend,  and  not  a  stock 
dividend.— Ballantine  v.  Young,  81  A.  119. 

V.  MEBCBEKS    AND    STOCKHOLDERS. 

(B)  Heettas*. 

§  194  (Vt)  Notices  of  an  adjourned  meeting 
of  stockholders  of  a  corporation  held  unneces- 


sary where  not  required  by  by-lawa  or  •tatnte. 
—Clark  V.  WUd,  81  A.  636. 

The  by-laws  of  a  corporation  merely  reqnlr- 
inf;  notices  of  a  meeting  to  be  "mailed"  a  cer- 
tain time  before  the  meeting,  held  failnre  to 
date  them  is  immaterial. — ^Id. 

I  195  (Pa.)  By-law  of  corporation  held  not  to 
authorize  a  portion  of  the  stockholders  to 
withdraw  from  an  «"""«<  meeting  in  order  to 
break  the  quorum.— Commonwealth  T.  Yamde- 
grift,  81  A.  153. 

Stockholders  attending  an  ■iinnal  meeting, 
and  then  without  cause  voluntarily  wiUidraw- 
ing,  are  in  no  better  position  than  thoae  who 
voluntarily  absent  themselves  in  the  first  in- 
stance.— Id. 

A  stockholder  not  voting  cannot  get  relief 
from  the  court  if  he  voluntarily  refrains  from 
voting  if  he  had  an  opportunity  and  his  claim 
of  right  to  vote  was  not  excluded. — Id. 

Not  even  a  majority  of  stockholders  of  a 
corporation  Acid  entitled  to  withdraw  from 
meeting  to  break  up  quorum,  and  then  obtain 
relief  from  court  on  the  ground  that  quorum 
was  not  present — Id. 

i  195  (Vt)  P.  S.  4301.  dechiring  what  con- 
stituted a  quorum  at  a  meeting  of  stockholders 
of  a  corporation,  hM  to  apply  notwithstanding 
a  by-law  to  the  contrary.— Clark  v.  Wild,  & 
A.  ^6. 

What  constitutes  a  quomm  at  a  meeting  of 
stockholders  of  a  corporation  being  provided 
by  law,  held,  it  ia  not  affected  by  a  course  of 
corporate  action  pursuant  to  a  by-law  to  the 
contrary. — Id. 

{  196  (Pa.)  Corporate  stockholders  may  at 
an  annual  meeting  select  a  chairman  by  a 
viva  voce  vote,  where  there  is  no  statute  or 
by-law  to  the  contrary;  a  stock  vote  not  being 
necessaty.— Commonwealth  v.  Vandegrift,  81  A. 
153. 

Request  for  stock  vote  for  election  of  chair- 
man at  annual  stockholder's  meeting  coming 
after  the  organization  has  been  effected  ArU 
too  late.— Id. 

i  1 98  (N.J.Ch.)  Preliminary  injunction  against 
voting  proxies  at  annual  stockholders'  meeting 
denied,  where,  notwithstanding  such  injanction, 
defendants  would  retain  through  other  proxies 
control  of  a  majority  of  the  stock.— Bache  t. 
Central  Leather  Co.,  81  A.  571. 

Contract  separating  voting  power  of  corpo- 
rate stock  from  ownership  held  illegal — ^Id. 

S  198  (Vt)  A  majority  of  the  stock  properly 
represented  at  a  meeting  of  stoclLholders  of  a 
corporation  being  a  quorum,  held  that,  where 
all  the  votes  were  one  way,  it  was  immaterial 
that  some  shares  were  voted  on  iUegal  proxies. 
—Clark  V.  WUd,  81  A.  536. 

{  201  (N.J.C1I.)  Master  will  not  be  appointed 
to  supervise  annual  stockholders'  meeting  for 
election  of  directors  on  the  ground  that  in- 
spectors of  election  were  mere  employes  of  the 
company.— Bache  v.  Central  Leather  Co.,  81  A. 
571. 

(D)  Uabllltr  for  Corporate  Debts  aad 
Acts. 

^217  (NX)  Chancery  act,  perinitting  the 
bringing  into  court  of  nonresident  stockhold- 
ers by  notice  mailed  to  them,  held  constitu- 
tional.—Oilson  V.  Appleby,  81  A.  926,  927. 

{219  (N.H.)  A  corporation  held  not  formed 
for  profit,  within  Pub.  St  1901,  c.  150,  S  1.— 
(Toulombe  ▼.  Eastman,  81  A.  704. 

{  232  (N.J.)  Proceeding  by  receiver  of  a  cor- 
poration to  enforce  a  stockholder's  unpaid  sub- 
scription, on  a  certificate  stating  it  to  be  fulLr 
paid  and  unassessable,  held  maintainable  with- 
out first  procuring  an  annulment  of  such  cer- 
tificate.—Oihion  V.  Appleby,  81  A.  724. 

{274  (N.J.)  A  decree,  enforcing  the  liabil- 
ity of  stockholders  of  an  insolvent  corporation 
on  their  stock  subscriptions,  held  conclusive  on 
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specified  questions,  bat  open  to  certain  de- 
fenses wlien  attempted  to  be  enforced,  against 
a  nonresident  stockholder,— Gilson  t.  Appleby, 
«1  A.  925,  927. 

VX  OFFICERS  AUS  aoehts. 

(A)  Eleotlon  or  AppolBtment,  ^luuJflcs- 
ilon,  and  Tenure. 

S  283  (DeLCh.)  Directors  of  a  corporation 
having  permitted  the  time  for  the  holding  of 
the  annual  meeting  for  the  election  of  direc- 
tors to  pass  without  such  election,  petitioner, 
a  majoribr  stockholder,  held  entitled  to  a  sum- 
mary order  of  the  chancellor  requiring  the 
holding  of  such  election  under  Laws  1901-03, 
c.  394.— In  re  Jackson,  81  A.  992. 

§  283  (Pa.)  Election  of  officers  of  corpora- 
tion at  meeting  of  stockholders  by  minority  of 
shares  after  withdrawal  of  other  shares  iield 
valid. — Commonwealth  v.  Vandegrift,  81  A.  153. 

Duty  as  to  time  and  place  of  holding  elec- 
tion of  officers  of  corporation  fixed  by  by-laws 
Aeld  as  imperative  as  provision  relating  to 
amount  of  stock  necessary  to  constitute  quo- 
rum.— ^Id. 

i  283  (Vt)  A  mere  resolution  of  illegality  of 
an  election  of  directors  of  a  corporation  which 
was  legal  held  ineffectual.— Clark  v.  Wild,  81  A. 
536. 

(D)  UnMIltr  for  Corporat*  Debts  anal 
AetB. 

1331  (Pa.)  BUI  by  creditor  of  bonding  com- 
pany to  enforce  personal  liability  against  offi- 
cers of  company  dismissed,  where  there  is  no 
averment  that  the  acts  of  defendants  caused 
loss  to  the  corporation.— Land  Title  Sc  Ttxiat 
Co.  V.  Connolly,  81  A.  903. 

1 333  (Pa.)  Bankrupt  law  and  insolvengr  act 
held  to  impose  no  personal  liability  on  direc- 
tors of  corporation  concerned  in  preferential 
disposition  of  its  assets. — Kinter  t.  Connolly, 
81  A.  905. 

VH.   OOBFORATE  POWEBS  AHD 
LIABIUTIES. 

<A)  Extent  and  Hxeroiae  of  PoTrera  In 
General. 

$389  (Conn.)  The  burden  of  establishing  the 
defense  of  ultra  vires  is  on  the  corporation 
asserting  it.— Edward  Knapp  &  Co.  v.  Tidewa- 
ter Coal  Co.,  81  A.  1063. 

S393  (N.J.Sup.)  Certiorari  held  the  appro- 
priate writ  by  which  a  corporation  acting  as 
a  state  agency  may  be  kept  within  the  bounds 
of  its  authority.--Si8ters  of  Charity  of  St, 
Eli2abetb  v.  Morris  R.  Co.,  81  A.  81T. 

(B)  Representation  of  Corporation  bx  Ot- 
floera  and  Acenta. 

i  426  (Pa.)  Majority  of  stockholders,  who 
are  also  directors,  Jield  entitled  to  ratify  act 
of  directors  in  increasing  salaries  of  two  of 
their  number  as  officers  of  the  corporation. — 
Russell  V.  Henry  C.  Patterson  Co.,  81  A.  136. 

Act  of  directors  of  corporation  in  increasing 
salaries  of  two  of  their  number  as  officers  Aeia 
not  void,  but  voidable,  so  that  it  may  be  ratified 
at  a  stockholders'  meeting. — Id. 

Directors  of  corporation  acting  as  stockhold- 
ers held  entitled  to  ratify  their  own  voidable  act 
as  directors.- Id. 

S432  (Conn.)  On  an  issue  ai  to  the  appar- 
ent authority  of  the  corporation's  president  to 
indorse  its  paper,  matters  affecting  his  author- 
ity in  fact  were  irrelevant. — Edward  Knapp  & 
Co.  V.  Tidewater  Coal  Co.,  81  A.  1063. 

(C)  Property  and  Conveyaneea. 

{439  (Pa.)  Sale  by  corporation  of  property 
acquired  for  proper  purpose,  but  for  which  it 
has  no  use,  held  not  engaging  in  business  in 
violation  of  charter. — Delaware,  L.  &  W.  Ry. 
Co.  V.  Welser,  81  A.  994. 


(D)  Coatraeta  and  Indebtedness. 

{464  (Conn.)  Corporation  engaged  in  the 
coal  business  held  to  have  implied  power  to  ex- 
ecute or  indorse  commercial  paper  other  than 
for  accommodation.— Edward  Knapp  &  Co.  v. 
Tidewater  Coal  Co.,  81  A.  1063. 

!  478  (DeLCh.)  20  Del.  Laws.  c.  579,  amend- 
ing the  chattel  mortgage  law,  held  intended  to 
validate  the  lien  of  mortgages,  upon  both  real 
and  personal  property.- National  Bank  of  Wil- 
mington &  Brandywine  v.  Wilmington,  N.  C.  & 
8.  Ry.  Co.,  81  A.  70. 

{482  (Pa.)  Suit  by  a  bondholder  for  receiv- 
er and  sale  of  the  property  covered  by  the 
mortgage  securing  the  bonds  h«ld  a  foreclosure 
suit,  and  demurrable,  when  no  copy  of  the 
mortgage  is  attached.— Wagner  v.  Philadelphia, 
B.  &  T.  St.  Ry.  Co.,  81  A.  944. 

§487  (N.J.)  "tStra  vires  contract"  defined. 
—Strickland  v.  National  Salt  Co.,  81  A.  828, 
832. 

(B)  Torta. 

§  493  (Vt.)  A  corporation  held  liable  for 
punitive  damages  for  willful  act  of  its  managing 
officers  in  continuing  to  maintain  a  nuisance  to 
the  damage  of  an  adjoining  property  owner. — 
Bishop  V.  Readsboro  Chair  Mfg.  Co.,  81  A.  464. 

(F)  Civil  Aetions. 

{516  (MeO  In  an  action  on  a  corporate 
note,  plaintiff  held  properly  permitted  to  amend 
the  declaration  by  setting  forth  a  provision  in- 
dorsed on  the  back  of  the  note,  etc. — Alden  v. 
Camden  Anchor-Rockland  Mach.  Co.,  81  A, 
866. 

vnz.  nrsoLVENOT  axb  beoeivebs. 

§542  (Md.)  The  president  of  a  debtor  css- 
poration  cannot  to  the  prejudice  of  its  cred- 
itors purchase  all  the  corporate  property,  and 
pay  the  consideration  to  the  stockholders. — 
Mundy  v.  Jacques,  81  A.  289. 

In  an  action  to  set  aside  a  conveyance  by  a 
corporation  to  |ts  president  as  an  individual, 
evidence  held  to  show  that  the  transaction  was 
to  hinder  corporate  creditors. — Id. 

{  559  (DeLCh.)  A  general  manager  of  a  cor- 
poration, discharged  by  a  receiver,  held  not  en- 
titled to  damages  for  termination  of  the  con- 
tract.—Dn  Pont  ▼.  Standard  Arms  Co.,  81  A. 
1089. 

The  appointment  of  a  receiver  for  a  corpora- 
tion does  not  dissolve  it,  or  terminate  its  legal 
existence. — Id. 

I  560  (Del.  Ch.)  A  receiver  for  a  corporation 
held  not  bound  by  its  executory  contracts. — Du 
Pont  V.  Standard  Arms  Co.,  81  A.  1089. 

{ 560  (N.J.)  Where  corporation  violated 
Corporation  Law,  f  30,  receivers  held  entitled 
to  avail  themselves  of  the  illegality,  though  the 
corporation  received  a  benefit.— Strickltuid  T. 
National  Salt  Co.,  81  A.  828,  832. 

{561  (N.J.Ch.)  A  receiver  of  an  insolvent 
corporation  held  authorized  to  file  a  bill  to  set 
aside  fraudulent  conveyances  by  the  corpora- 
tion, and  subject  the  property  to  the  payment 
of  creditors.— Bradley  v.  United  Wireless  Tele- 
graph Co.,  81  A.  1107. 

i  563  (Pa.)  Personal  liability  of  officers  and 
directors  of  a  bonding  company  to  creditors 
held  not  enforceable  in  equity  by  a  receiver  of 
the  company.— Kinter  v.  Connolly,  81  A.  905. 

Z.  OONSOX.XDATIOir. 

(585  (Vt.)  A  charter  fee  would  not  accrue 
to  the  state  by  the  consolidation  of  several  ex- 
isting corporations,  so  as  to  form  a  new  cor- 
poration by  virtue  of  P.  S.  4287,  as  amended 
by  Acts  1908,  No.  103.— State  v.  Rutland  Ry., 
Light  &  Power  Co.,  81  A.  252. 

If  an  attempted  consolidation  of  corporations 
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was   without  Ipgislatlve  authority,  no  charter 
fee  would  accrue  to  the  state. — Id. 

Under  Acts  1898,  No.  19,  and  P.  S.  800,  con- 
strued in  view  of  section  26,  a  certain  railway 
light  and  ^ower  company  iield  to  have  become 
H  corporation  by  a  special  act  (Acts  1908,  No. 
303,  if  1,  2),  so  that  a  charter  fee  was  due  to 
the  state.— Id. 

XI.  DISSOI-ITTION  AND  FORFEITURE 
OF  FRANCHISE. 

$610  (Del.Ch.)  Evidence  held  to  show  that 
directors  of  a  fiiilinK  corporation  became  liqui- 
dating; trustees,  with  duties  of  such  trustees. — 
Eberhardt  t.  Christiana  Window  Glass  Co.,  81 
A.  774. 

Where  one  of  three  liquidating  trustees  of  a 
failing  corporation  acquired  title  to  corporate 
property,  the  stockholders  held  entitled  to  avoid 
the  transfer  and  participate  in  the  profits  on 
a  resale.— Id. 

Equity,  in  a  suit  by  stockholders  of  a  fail- 
ing corporation,  will  compel  an  accounting  of 
profits  by  a  liquidating  trustee  and  a  new  cor- 
poration formed  by  him.— Id. 

XU.  FOREIGN   CORPORATIONS. 

$631  (Del.)  By  comity  a  corporation  created 
by  one  sovereignty  is  permitted  to  make  con- 
tracts in  another  and  sue  thereon. — Model 
Heating  Co.  v.  Magarity,  81  A.  394. 

8  636  (Del.)  Each  sovereignty  Mit  to  have 
authority  to  exclude  corporations  created  by 
another  sovereignty  or  to  prescribe  terms 
with  which  they  must  comply. — Model  Heating 
Co.  V.  Magarity,  81  A.  304. 

S657  (Del.)  Under  Const.  1897,  art.  9,  $  5, 
and  Act  March  23,  1003  (22  Del.  Laws,  c. 
<^t95),  foreign  corporation  which  has  not  com- 
plied with  statutory  provisions  Aeiti  entitled  to 
enforce  contract  against  purchaser,  who  re- 
tains benefits  thereon.— Model  Heating  Co.  v. 
Magarity,  81  A.  394. 

$672  (Del.)  The  question  whether  a  con- 
tract made  within  the  state  by  an  agent  of  a 
foreign  corporation  can  be  enforced  AfW  prop- 
erly raised  by  a  plea  in  abatement. — Model 
Heating  Co.  t.  Magarity,  81  A.  304. 

CORRECTION. 

See  Equity,  $  392. 

CORROBORATION. 


See   Criminal  Law, 
589. 


753,  780;    Evidence,  | 


COSTS. 

See  Appeal  and  Error,  $  OKS:  Divorce.  $  189; 
Injunction,  f  159%;  judgment,  $  480;  Par- 
ties, $  95;   Pleading,  §  8.');   Wills,  $$  405,  415. 

I.  NAT17RE,  GROUNDS,  AND  EXTENT 
OF   RIGHT   IN   GENERAI.. 

$32  (DeL)  Costs  hrld  improperly  awarded 
against  a  trustee,  on  bill  for  an  accounting. — 
Emmons  v.  Curlett,  81  A.  ii08. 

$  56  (X..T.)  On  dismissal  of  a  bill  to  enjoin 
trustees  from  selling  property  in  disregard  of 
the  terms  of  the  deed  under  which  they  held 
it,  construction  of  the  deed  not  being  involved, 
but  only  the  question  whether  the  trustees 
were  about  to  exceed  the  power  given  them, 
held-,  complainants  should  not  be  allowed  costs 
and  attorney's  fees,  nor  the  Attorney  General, 
made  a  defendant,  as  representative  of  the  peo- 
ple, be  allowed  costs.— Larkin  v.  Wikotf,  81  A. 
.365. 

V.   AMOUNT,  RATE,  AND   ITEMS. 

S  175  (N.J.Sup.)  P.  L.  1910,  p.  247,  amend- 
ing District  .Court  Act  (P.  L.  1898,  p.  634,  S 
■Jl^),  increasing  fees  to  jurors,  held  not  to  au- 
thorize clerk  to  demand  additional  -amount  for 


venire  for  jury  of  12  men  under  District  C'       ^ 
Act  (P.  L.  1900.  p.  550)   $  21-4. — Shine  t.  I-, 
trict  Court  of  City  of  Orange.   81   A.  4J*. 

S  192  (Pa.)  Bondholder   improperly  briar-; 
suit  to  foreclose  corporate  mortgage,  an^  • 
curing  appointment  of  receiver,  held  chari:^ 
with  costs  and   the  expenses   of    the   recir- 
whose    appointment    has    been    improperlr  ^■ 
cured.— Wagner  v.   Pblladelplua,    B.   A  T.  ^s-. 
Ry.  Co.,  81  A.  944. 

VII.  ON  APPEAZ.  OR  ERROR.  AMD 

ON   NEW   TRIAL   OR   BAOTIOH 

THEREFOR. 

$  240  (Md.)  Certain  nominal  defendants  h'. 
not  liable  for  costs  on  appeal  on  reversal- 
Renehan  t.  McAvoy,  81  A.  586. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  $(  6S0,  681,  97L 

COUNTIES. 

See  Eminent  Domain,  {  75;    Evidence,  {  271. 
Mandamus,  $  90;   Taxation.  $  453. 

m.  PROPERTY.  CONTRACTS.  AHS 
LIABILITIES. 

(C)  Coantjr    Eixpenaes    amd     CKarces    m4 
Statutorr  Iilabllltlea. 

{  134  (N.J.Sup.)  The  Geran  Act  does  not  r 
lieve  boards  of  freeholders  of  the  do^  of  [•  :- 
ing  expenses  of  a  general  election  held  in  y 
for  the  whole  county,  imposed  upon  them    ' 
General    Election    Law,    f    180. — Jurgeos   >■ 
Booth,  81  A.  661. 

COURTS. 

See  Constitutional  I.,aw,  $  70;  Criminal  Lav  I 
1011;  Dead  Bodies;  Deposits  in  Court:  Fs. 
inent  Domain.  $|  167,  267^  Fraudulent  C  t- 
veyances,  (  237;  Garnishment,  (  95;  Guar  - 
ian  and  Ward,  $  58;  Judge's:  Judgm<-nt. 
818;  Jury,  $  19;  Justices  of  the  P.>.  ■ 
Marriage,  $  60;  Municipal  Corporation-,  i 
971;  Parties,  $  97;  Partition.  $  43;  Taiat:.- 
!§  453,  495;  Trial,  $$  368,  386. 

L   NATURE,  EXTENT,  AND  EXERCISS 
OF  JURISDICTION  IN   GENERAL. 

$24  (Del.Snper.)  Jurisdiction  over  the  «•  • 
ject-matter  cannot  be  conferred  by  the  ass-:' 
of  the  parties,  but  must  be  given  by  law. - 
Odessa  Loan  Ass'n  v.  Dyer,  81  A.  469. 

1 25  (Del.Snper.)  The    jurisdiction     of    •  - 
court  over  the  person  or  pro|>erty  of  >  psr 
held  acquired  by  process  served  in  the  star.- 
tory  manner.— Odessa  Loan  Ass'n  t.  Dyer,  SI 
A.  469. 

$  37  (Pa.)  Objections  to  jurisdiction  over  »-i'- 
ject-matter,  as  distinguished  from  jurisdi'H  < : 
over  parties,  iirld  not  subject  to  waiver. — Iy.-v 
isburg  Bridge  Co.  v.  Union  County,  81  A.  :^-'i 

a.  ESTABLISHMENT.  ORGANIZA- 

TION.  AND  PROCEDURE  IN 

GENERAL. 

(C)  Rnles  ot  Court   and  Coaduet  of  Baai- 
meaa. 

S  78  (Md.)  A  court  cannot  adopt  court  m'-  > 
contrary  to  a  constitutional  provision  or  a  si;- 
ute,  unless,  in  the  latter  case,  in  pnrsuanr-.^  ' 
the  Constitution,  and  cannot  by  that  means  -'  - 

Erive  a  ]itig;ant  of  a  right  secured  by   law.— 
aurel  Canning  Co.  of  Prince  George's  Couo? 
V.  Baltimore  A  O.  R.  Co.,  81  A.  126. 

S  79  (Md.)  A  coart  mie  abating  an  action  «■' 
the  trial  and  stet  dockets  for  more  tlian  tv> 
years  Md   reasonable,    and   not   prohibited 
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le  Declaration  of  Biehts,  arts.  19,  20,  or  other 
rovisions. — Laurel  Canning  Co.  of  Prince 
eorKe's  County  v.  Baltimore  &  O.  R.  Co.,  81 
..  120. 

a)    Rules      of      Deci«ton,      Adiadlcatlona, 
Opinion*,   and   Records. 

§  116  (Vt)  Where  a  record,  showing  a  plea 
r  not  guilty,  was  incorrect,  the  court's  refusal 
o  correct  the  same  by  an  amendment  was  an 
buse  of  discretion.— State  v.  Drown,  81  A. 
41. 

r.    COtTBTS  OF  PROBATE  JURISDIC- 
TION. 

§  198  (N.J.)  The  orphans'  court  cannot  as- 
sume jurisdiction  unless  conferred  by  statute. — 
n   re  Alexander,  81  A.  732. 

§20014  (!*&•)  Orphans'  Court  heU  not  to 
lave  power  to  appoint  administrator  c.  t.  a. 
IS  receiver  to  bring  ejectment  for  land  devised 
o  life  tenant  and  conveyed  to  third  person  in 
'ee. — Power  v.  Grogan,  81  A.  416. 

§  202  (Me.)  Under  Rev.  St.  c.  65.  §  34,  an 
executor  or  administrator  of  a  deceased  heir 
xt  law  has  the  same  rights  of  appeal  that  the 
lieir  at  law  would  have  if  living. — Sprowl  v. 
Randell,  81  A.  80. 

Neither  Rev.  St.  c.  65,  ||  28-33,  nor  Rev. 
St.  c.  89,  {  7,  gives  a  right  of  appeal  to  an  ex- 
pcutor  or  an  administrator  of  one  aggrieved 
in  his  lifetime  by  an  order  of  a  judge  of  pro- 
bate.—Id. 

$202  (N.H.)  Under  Code  Pub.  Gen.  Laws 
1»04,  art  93,  \  244,  and  article  5.  S  60.  hfU 
that  the  Court  of  Appeals  bad  no  jurisdiction 
of  an  appeal  from  an  order  of  the  orphans' 
court,  refusing  to  receive  an  answer  containing 
a  demand  for  issues,  in  a  proceeding  charging 
an  administrator  with  concealment  of  assets. — 
McAvoy  v.  Renehan,  81  A.  673. 

VI.   COURTS   OF  AFFEI.I.ATE  JURIS- 
DICTION. 

(A)   Oroands    of    Jnrlsdictlon    In    General. 

%  207  (Md.)  The  Court  of  Appeals  has  appel- 
late jurisdiction  onl:^.  and  may  not  issue  a  writ 
of  certiorari  in  original  proceedings. — Hendrick 
V.  State,  81  A.  18,  22. 

$  208  (N.H.)  In  reaching  conclusions  in  opin- 
ions given  on  application  by  the  Governor  and 
the  council,  the  Justices  of  the  Supreme  Court 
cannot  receive  evidence  or  determine  questions 
of  fact. — In  re  Opinion  of  the  Justices,  81  A. 
170. 

Ordinarily  the  Justices  of  the  Supreme  Court 
will  not  give  an  opinion  to  the  Governor  and 
tlie  council  on  a  question  involving  private 
rights.— Id. 

VIII.   CONCURRENT  AND   CONFUCT. 

ING  JURISDICTION.  AND 

COMITY. 

(A)  Court*   of    Sante    State,   and   Tranafer 
of  Cause*. 

5  488  (N.J.)  Power  to  strike  out  pleading 
in  Supreme  ('ourt  hcli  to  lodge  solely  in  that 
court  and  not  in  circuit  court  judge  to  whom 
cause  has  been  referred  for  tnal  under  P.  L. 
11»0(>,  p.  209.— Dayton  v.  Boettner,  81  A.  726. 


See   Deeds ; 
119;    States, 


COVENANTS. 

Evidence,   S   456; 


Mortgages,    | 


CREDIBILITY. 

See  Witnesses,  {  387. 

CREDITORS. 

See    Bankruptcy;     Corporations,    {{    542, 
-m\    Creditors'  Suit;    Deeds,  §§  il,  88; 


561, 
Ex- 


ecutors and  Administrators,  §}  224,  416,  450 ; 
Exemptions;  Fraudulent  Conveyances;  Gar- 
nishment: Paupers,  g  40;  Principal  and 
Surety,  f  115;    Receivers,  {  163. 

CREDITORS'  SUIT. 

(  36  (N.J.Ch.)  The  filing  of  a  judgment  cred- 
itor's bill  to  set  aside  a  fraudulent  conveyance, 
and  to  subject  the  property  conveyed  to  the 
payment  of  a  judgment  and  the  service  of  pro- 
cess thereunder,  create  a  lien  in  equity  on  the 
equitable  estate  of  the  debtor. — Bradley  v. 
United  Wireless   Telegraph  Co.,   81  A.   1107. 

CRIMINAL  LAW. 

See  Animals,  {  45;  Courts,  |  116;  Fines; 
Health;  Highways,  {  186;  Homicide;  In- 
dictment and  Information;  Intoxicating  Liq- 
I'ors,  Jil  165,  168,  226,  236;  Jury  ;  Lotteries ; 
Municipal   Corporations,  §  640;    Witnesses. 

IX.   ARRAIGNMENT  AND  PLEAS,  AND 
HOIJLE  PROSEQUI  OR  DISCON- 
TINUANCE. 

(261  (Vt.)  Under  P.  S.  2264,  conviction  of 
accused  who  had  not  been  arraigned  nor  plead- 
ed to  the  information,  keM  void.— State  v. 
Drown,  81  A.  641. 

X.  EVIDENCE. 

<A)  Jndleial    Hotlee.    Pre*uniptlons,    and 
Burden  of   Proof. 

1308  (Del.6en.Se88.)  Person  ^Id  presumed 
to  be  innocent  until  proven  guilty  to  the  satis- 
faction of  the  jury  beyond  a  reasonable  doubt. 
—State  V.  Hastings,  81  A.  403. 

S  327  (Del.Gen.Se8s.)  The  burden  is  on  the 
state  to  prove  accused  guilty  beyond  a  rea- 
sonable doubt. — State  v.  Hastings,  81  A.  403. 


(B)  Faets  tn  Issue  and  Relevant  to  Issue*. 

and  Res  Gestie. 

S35I  (Pa.)  Admission  in  evidence  in  trial 
for  murder  of  letter  written  at  request  of  de- 
fendant to  secure  possession  of  damaging  let- 
ters written  to  third  party  fcWd  not  reversible 
error. — Commonwealth  v.  Marion,  81  A.  423. 

|!  354  (Pa.)  Admission  of  evidence  in  murder 
tnal  that  witnesses  observed  conduct  and  ap- 
pearance of  accused  after  the  killing,  and  saw 
nothing  to  indicate  that  he  was  of  unsound 
mind.  fteJd  not  error.— Commonwealth  v.  Mari- 
on, 81  A.  423. 

(C)  Otber  Offenses,  and  Cbaraeter  of  Ae- 

eused. 

ii  370  (Md.)  On  a  prosecution  for  receiving 
stolen  goods,  evidence  of  defendant's  receipt 
thereof  on  more  than  one  occasion  from  the 
same  thief  /leW  admissible. — Luery  v.  State,  81 
A.  681,  686. 

Though  the  state  on  prosecution  for  receiv- 
ing stolen  goods  failed  to  prove  receipt  on  the 
day  named  in  the  indictment,  hfli,  in  the  ab- 
sence of  application  therefor,  that  it  was  not 
required  to  select  some  definite  time  on  which 
to  rely  for  a  conviction. — Id. 

8376  (Vt)  The  rule  that  prosecutor  cannot' 
impeach  the  character  of  accused  until  the  lat- 
ter has  adduced  evidence  to  support  it  does  not 
apply  to  evidence  otherwise  having  a  legitimate 
bearing  on  the  issue  of  guilt  or  innocence. — 
State  v.  Averill,  81  A.  461. 

(H)   Documentar)'  Bvldenee  and  Bxclnslon 
of   Parol    ElTldence    Thereby. 

1 429  (Conn.)  Under  Pub.  Acts  1907,  c.  167, 
{  3,  as  amended  by  Pub.  Acts  1909,  c.  55,  {  2, 
a  kennel  certificate  Ivcld  admissible  in  a  pros- 
ecution for  killinf;  dogs,  though  iuartiflcially 
drawn.— State  v.  Tripp,  81  A.  247. 
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(D  Opinion  Bvldence. 

{448  (Vt)  A  question  whether  at  a  partic- 
ular time  and  place  accused  said  or  did  any- 
thing that  indicated  a  desire  to  hide  a  petti- 
coat fteld  properly  ezdaded  as  calline  for  a 
conclusion.— State  ▼.  ATerill,  81  A.  461. 

i  452  (PaO  Exclusion  of  opinion  evidence  as 
to  sanity  of  accused  held  not  an  abuse  of  dis- 
cretion.—Commonwealth  V.  Marion^  81  A.  423. 

(K)  Comteaslonat 

{517  (Pa.)  In  trial  for  murder,  confession 
of  defendant  as  to  participation  in  robbery  held 
admissible.— Commonwealth  t.  Comporto,  81 
A.  806. 

(BO  'WelKht  nmd  Snael«ner> 

{570  (Pa.)  To  establish  the  defense  of  in- 
sanity, the  evidence  must  so  preponderate  in 
favor  of  insanity  as  to  overbalance  the  pre- 
sumption and  proof  of  sanity. — Commonwealth 
V.  Lee,  81  A.  812. 

Xa.  TBIAL. 

(B)  Oonrae   nnd  Condaet  of  Trial  la  0«n> 
eral. 

(656  (Pa.)  A  judtre  has  a  right  to  express 
to  the  jury  his-  opinion  as  to  the  weight  of  evi- 
dence.--<}ommonwealth  v.  Cunningham,  81  A. 
'711. 

Remarks  of  judge  as  to  the  sufficiency  of 
evidence  to  show  Self-defense  held  not  ground 
for  reversaL— Id. 


<D)  Objeetloas    «o 
Strike  Out, 


Bvlalenee,    Motions 
and  Kzoeptlons. 


to 


{695  (Vt)  Where  a  question  objected  to 
contained  several  elements  and  one  of  them 
was  improper,  it  was  not  error  to  exclude  the 
entire  question.— State  v.  Averill,  81  A.  461. 

(F)  Pro-rlaee  of   Conrt  aad  Jary  la   dea- 

eral. 

{  753  (Md.)  The  court  will  riot  discharge  de- 
fendants because  the  uncorroborated  evidence 
of  accomplices  alone  connects  them  with  the 
crime.— Luery  y.  State,  81  A.  681,  686. 

(G)  HeeessltTi  Reaalaltes,   aad  BnlBaleaer 

of  laatractloaa. 

(  780  (Md.)_  The  courts  may  well  advise  juries 
against  conviction  on  testimony  of  accomplice 
without  corroboration.— Luery  v.  State,  81  A. 
681,  686. 

Xm.   MOTIOITS  FOK  NEW  TBIAX. 
AND  IN  ABBE8T. 

{  936  (Vt.)  Where  accused  was  convicted  of 
murder,  that  the  court  charged  on  involuntary 
manslaughter  held  not  to  constitute  surprise 
warrantmg  a  new  trial. — State  v.  Averill,  81 
A.  461. 


ZV. 


APPEAI.  AND  EBBOB,  AND 
OEBTIORABI. 


(A)  Fona    of    Remedy,    Jarlsdietloa,    aad 
RiKlit  of  ReTlevr. 

{10 1 1  (Md.)  Mode  of  obtaining  review  by 
the  Ourt  of  Appeals  of  the  constitutionality  of 
Laws  1910,  c.  207,  relating  to  motor  vehicles, 
and  in  section  140p  providing  for  appeals  only 
to  the  circuit  court,  stated.^-Hendrick  t.  State, 
81  A.  18,  22. 

In  a  prosecution  for  violation  of  Laws  1910, 
c.  207,  regulating  motor  vehicles,  accused  un- 
der section  140p  appealed  to  the  circuit  court. 
Held,  that  the  circuit  court  had  jurisdiction  to 
determine  the  constitutionality  of  the  law,  and 
hence  certiorari  should  not  issue  on  that  ground. 
-Id. 

(Certiorari  should  not  issue  to  test  the  juris- 
diction of  magistrates  and  lower  courts  to  try 
infractions  of  Laws  1910,  c.  207,  {  140p,  reg- 
ulating motor  vehicles.— Id. 


{1011   (Md.)  Where  a  criminal  prosecr 
was  pending  before  a  justice,  certiorari  it 
not  be  issued  because  of  the  alleged  prej.- 
or  bias  of  the  justice.— Crichton  ▼.   State,  •.. 
A.  36. 

In  view  of  Code,  art.  52,  {  12b,  as  ad<}<4 
Laws  1906,  c.  444,  an  irregularity  in  wam- 
issued  by  a  justice  of  the  peace  onder  C 
art  56,  §  l*Sp,  as  added  by  Laws  1910.  c  ;;  ' 
for  a  violation  of  the  regulation  of  the  d  -  - 
vehicles,  held  not  to  deprive  the  justice  of  ; 
risdiction;    and  hence  certiorari  shoald  not 
issued  to  correct  the  error.— Id. 

(10 1 1  (N.J.Sup.)  Certiorari  to  enable  '•- 
court  to  entertain  a  motion  to  quash,  bas<x5  -  - 
grounds  extraneous  to  the  indictment  will  z- 
be  allowed.— State  v.  Bowman,  81  A.  56L 


(C) 


Proeeedlasa    for    Traaefer 
and  Eltecr   TtaereoC. 


•f    Cae 


(1069  (Md.)  Certiorari  may  be  iaaoed  - 
fore  final  judgment.— Crichton  r.  State.  61  A 
36. 

(O)  Re-rlew. 

(1137  (Pa.)  Defendant  hdd  not  entitled  tt 
complain  of  refusal  to  strike  out  confession  i->- 
cause  not  offered  as  a  whole,  where  a  porti-.i 
was  stricken  out  at  his  request. — C^nuaos- 
wealth  T.  Comporto,  81  A.  90& 

CROPS. 

See  Agriculture. 

CROSS-COMPLAINT. 

See  Pleading,  (  221. 

CROSS-CXAMINATION. 

See  Witnesses,  {(  268-387. 

CROSSINGS. 

See  Railroads,  {{  803-35a 

CRUELTY. 

See  Animals,  {  42. 

CURATIVE  ACTS. 

See  Constitutional  Law,  {  194. 

CURTESY. 

See  Dower. 

CUSTODIA  LEGIS. 

See  Lis  Pendens,  {  8. 

CUSTOMS  AND  USAGES. 

(  17  (Md.)  Evidence  of  a  usage  of  banks  tn 
take  drafts  for  collection  only  held  inadmi::^ 
ble,  where  the  draft  In  question  was  taken  f'>r 
discount. — Auto  &  Accessories  Mfg.  Co.  t. 
Merchants'  Nat.  Bank,  81  A.  294. 

{  19  (Md.)  Evidence  of  a  custom  Is  inadmis- 
sible until  proof  of  existence,  and  that  th« 
custom  has  become  generally  known. — ^Auto  a 
Accessories  Mfg.  (3o.  t.  Merchants*  Nat.  Basli. 
81  A.  294. 

DAMAGES. 

See  Appeal  and  Error,  ({  1004,  1068,  10*^ 
1201;  Breach  of  Marriage  Promise,  (  2^; 
Corporations.  }  493;  Death,  (  99;  EmuKot 
Domain,  {{  71-153.  167-284;  Evidence,  B 
113,  473;  Fraud,  {{  49,  59;  Ininnetiao.  H 
260,  261;  Libel  and  Slander,  KJ  116,  121: 
Money  Received,  (  19:  Mortgages,  (  217. 
Pleading,  (  214;  Sales,  {{  384,  418;  Specifi- 
Performance,  {  114;  Trial,  {  216;  ?nila,  i 
68;  Work  and  Labor,  {  29. 
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I.    KATTTBE  AlfD   OROtrNDS  IN   OEN- 
ERAI- 

S  I  (Vt)  Ordinarily  damages  are  awarded  on 
the  theory  of  compenaation. — Chase  t.  Hoosac 
Tunnel  &  W.  R.  Co.,  81  A.  236. 

m.  GROinnDS  Aim  subjects  of 

OOMPEITBATORT   DAMAGES. 

(O)    Intereat,  Oosta,  and  Expenaes  of  Utl- 
vation. 

S  67  (Yt.)  Damages  allowed  as  an  equiva- 
lent of  legal  interest  are  actual  and  not  puni- 
tive.—Griswold  V.  Wentworth,  81  A.  622. 

S  69  (Pa.)  Damages,  in  an  action  for  inju- 
ries to  land  for  detentiea  of  payment  of  plain- 
tiff's claim,  held  improperly  allowed. — ^Pierce  T. 
Lehigh  Valley  Coal  Co.,  81  A.  142. 

V.  EZEMPIJiRT  DAKAOES. 

S  87  (Conn.)  Common-law  doctrine  authoris- 
ing an  award  of  punitive  damages  in  the  jury's 
discretion  does  not  obtain  in  Connecticab — 
Hassett  r.  Carroll,  81  A.  1018. 

VI.  MEASURE  OF  DAMAGES. 
(A)  lajvriea  to  the  Feraoa. 

f  98  (Pa.)  Right  to  recover  for  permanent 
injury  to  earning  capacity  stated.— Bockelcamp 
V.  Lackawanna  &  W.  V.  R.  Co.,  81  A.  93. 

8  100  (Pa.)  Any  allowance  for  future  loss 
due  to  impairment  of  earning  capacity  must  be 
capitalized,  and  brought  down  to  its  present 
worth.— Bockelcamp  t.  Lackawanna  &  W.  V.  R. 
Co.,  81  A.  83. 

(B)  Injuries   to   Propertr. 

1 105  (Vt)  Where  property  wrongfully  de- 
stroyed may  be  pat  to  more  than  one  use,  and 
Its  value  for  one  purpose  exceeds  that  for  an- 
other, the  owner  may  recover  the  larger 
amount.— Chase  v.  Hoosac  Tunnel  &  W.  R. 
Co.,  81  a:  236. 

I  1 1 2  (Vt)  The  measure  of  damages  for  in- 
jury to  growing  timber  by  fire  held  the  dif- 
ference between  the  value  of  the  land  imme- 
diately before  and  immediately  after  the  fire. — 
Chase  v.  Hoosac  Tunnel  &  W.  R.  Co.,  81  A. 
236. 

(C)  Breach  of  Contract. 

I  124  (N.H.)  The  owner  of  an  incomplete 
bmlding  destroyed  by  fire  four  days  after  the 
date  fixed  for  completion  by  the  contractor  held 
not  entitled  to  recover  any  actual  damages 
from  the  latter  for  breach  of  contract  to  com- 
plete on  the  date  fixed.— 8.  Anderson  &  Son  v. 
Shattuck,  81  A.  781. 

Vm.   PXiEADING,  EVIDENCE,  AND 
ASSESSMENT. 

<A)  Pleadlnar. 
I  158  (Md.)  Under  the   declaration,   plaintiff 
held  entitled  to  show  injury  to  her  hearing  as 
an  element  of  damages. — McCarttiT  t.  Gliurke, 
81  A.  12. 

(B)  Evidence. 

I  172  (Md.)  In  an  action  for  injuries  to 
plaintiff,  who  operated  a  pool  room,  plaintiff 
held  properly  permitted  to  testify  as  to  the 
profits  of  the  pool  room.— Piror  v.  Taylor,  81 
A.  389. 

(174  (Vt.)  In  an  action  for  damages  to 
growing  timber  by  fire,  evidence  held  admissible 
that  hardwood  trees  were  worth  more,  if  per- 
mitted to  grow,  than  if  cut  into  firewood. — 
Chase  v.  Hoosac  Tunnel  &  W.  R.  Co.,  81  A. 
236. 

{  182  (Pa.)  Bvidence,  in  an  action  for  per- 
sonal injuries,  that  a  slight  surgical  operation 
would  cure  an  otherwise  permanent  injury  is 
admissible.— Leitzell  v.  Delaware,  L.  &  W.  R. 
Co.,  81  A.  643. 


(O  Proceedlnva  for  Aaaeaament. 

{  199  (Vt.)  The  action  of  the  court  on  mo- 
tion for  a  certified  execution  in  ordering  a 
conditional  remittitur  of  damages  to  a  sum 
with  interest  held  not  objectionable  as  involv- 
ing an  assessment  of  damages.— Oriswold  v. 
Wentworth,  81  A.  822. 

$214  (Pa.)  Instruction,  in  action  for  per- 
sonal injuries  as  to  effect  of  refusal  of  plain- 
tiff to  submit  to  a  simple  operation  which 
would  reduce  the  extent  of  his  injury  should 
have  been  given.— Leitzell  v.  Delaware,  L  & 
W.  R.  Co.,  fii  A.  643. 

{216  (Pa.)  In  action  for  personal  injuries, 
instructions  on  the  question  of  damages  held 
erroneous. — Bockelcamp  t.  Lackawanna  A  W. 
V.  R.  (3oh  81  A.  93. 

DEAD  BODIES. 

{ 3  (N.J.Ch.)  The  court  held  to  possess  Jn- 
risdicdon  to  supervise  the  burial  of  a  child  of 
parents  who  had  separated. — De  Festetics  ▼. 
D«  Festetics.  81  A.  741. 

DEATH. 

See  Sghways,  {  213;  Master  and  Servant,  Si 
265,  278;  Municipal  Corporations,  H  818, 
819;  Principal  and  Agent,  I  46;  Railroads, 
Si  297,  347,  350;   WiUs,  S  538. 

H.  ACTIONS    FOR    OAXTSINO   DEATH. 

(A)  Rlvht  ot  Aetlo>  and  Defenaes. 

8  25  (Pa.)  Widow  in  action  forr  wrongful 
death,  under  Act  April  16,  1851  (P.  L.  669), 
and  Act  April  26,  1855  (P.  L.  309),  held  to 
have  a  right  to  compromise  the  claim  without 
the  consent  of  the  guardian  of  the  children. — 
Shambach  ▼.  Middlecreek  EUectric  Co.,  81  A. 
802. 

(D)  Pleadlnv   •»'   Bvldenee. 

S  64  (N.J.)  In  an  action  for  wrongful  death 
under  1  Gen.  St.  1896,  p.  1188,  it  is  competent 
to  show  the  relations  ensting  between  deceased 
and  her  next  of  kin  as  a  basis  for  pecuniary 
injury.- Smith  v.  Barnard,  81  A.  736. 

S  67  (Pa.)  In  action  for  causing  death  of 
plaintiff's  husband,  evidence  of  amount  of  farm- 
ing and  trucking  done  by  him  held  competent. — 
Buckman  v.  PUladelphia  &  R.  Ry.  Co.,  81  A. 
332. 

(B)  Daatases,  Fortolttaro.  or  Fine. 

S99  (Conn.)  Under  the  statute  allowing  re- 
covery for  death  by  negligence  of  just  dam- 
ages, not  exceeding  f5,0()0,  held  a  verdict  with- 
in such  limit  should  not  be  set  aside  as  ex- 
cessive, except  for  manifest  mistake  of  law 
or  justified  suu;>icion  of  corruption,  prejudice, 
or  partiality.— McKieman  r.  Lehmaier,  81  A. 


DEBTOR  AND  CREDITOR. 

:y;    Creditors'  Snl 
;    Garnishment. 

DECEDENTS. 

Distribution 
Witnesses, 

DECEIT. 


See  Bankruptcy;    Creditors'  Salt;    Fraudulent 
Conveyances;    Garnishment. 


See  Descent  and  Distribution;    Executors  and 
Administrators;    Witnesses,  SS  129,  183. 


See  Frand. 

DECLARATION. 

See  Pleading. 

DECLARATIONS. 

See  Evidence,  (S  269,  271. 
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DECREE. 

Sep  Equity,   ||  392,  427-430;    Trusts,  §  373; 
Wills,  i  423. 

DEDICATION. 

I.  NATURE  AND   REQUISITES. 

§  15  (Md.)  The  question  of  a  dediontion  to 
the  public  use  depends  upon  the  intention  of 
the  parties.— Stover  v.  Steffey,  81  A.  33. 

§  15  (Md.)  An  intent  to  dedicate  land  as  a 

Sublic  highway  is  essential  to  a  dedication. — 
iloede  V.  City  of  Baltimore,  81  A.  67. 

§  19  (Md.)  Where  platted  lots  sold  with  ref- 
erence to  the  plat  were  separated  from  a  lot 
designated  thereon  as  a  "park"  by  other  lots 
and  a  street,  held,  that  there  was  no  presump- 
tive dedication  of  the  "park"  lot  as  a  public 
park.— Stover  v.  Steffey,  81  A.  33. 

§  19  (Md.)  The  owner  of  land,  by  conveying 
lots,  abuttins  on  land  shown  on  nlats  made  by 
him  as  a  street,  retaining  the  fee  thereof  in 
himself,  held  to  dedicate  the  land  shown  as  a 
street  to  the  public  use. — Bloede  v.  City  of 
Baltimore,  81  A.  07. 

§  19  (N.H.)  Extent  of  estoppel  against  a 
vendor  to  deny  the  existence  of  way  shown  by 
a  recorded  plan  as  to  a  particular  purchaser 
determined. — Douglass  v.  Belknap  Springs 
Land  Co.,  81  A.-  1080. 

A  vendor  held  not  estopped  to  deny  the  ex- 
istence of  certain  ways  shown  on  a  recorded 
plan.— Id.. 

The  right  of  a  purchaser  of  lots  forming  part 
of  a  tract  sabdividod  according  to  a  recorded 
plan  to  have  an  avenue  shown  by  the  plan  as 
following  a  lake  line  left  unobstructed  hfld  not 
affected  by  a  certain  mistake,  if  any.- Id. 

The  right  of  a  purchaser  of  lots  forming  part 
of  a  tract  subdivided  according  to  a  recorded 
plan  to  have  an  avenue  shown  by  the  plan  as 
following  a  lake  line  left  unobstructed  hrtd  not 
affected  because  part  of  the  avenue  can  be 
used  only  for  a  footpath. — Id. 

{20  (Vt.)  Facts  held  to  show  a  dedication 
of  a  strip  of  land  by  defendant's  grantor  to  a 
city  for  street  purposes. — City  of  Montpelier  t. 
McMahon,  81  A.  977. 

$35  (Vt.)  Facts  held  to  show  an  acceptance 
of  a  strip  of  land  dedicated  by  defendant's 
grantor  to  a  city  for  street  purposes. — City  of 
Montpelier  v.  McMahon,  81  A.  977. 

§38  (Vt.)  Facts  held  to  show  an  irrevocable 
dedication  of  a  strip  of  land  by  defendant's 
grantor  to  a  city  for  street  purposes. — City.of 
Montpelier  y.  McMahon,  81  A.  977. 

8  43  (Vt.)  Evidence  of  a  verbal  agreement 
between  defendant's  grantor  and  complninant 
city  concerning  land  in  controversy  held  ad- 
missible on  the  issue  of  dedication  for  street 
purposes, — City  of  Montpelier  v.  McMahon,  81 
A.  977. 

S  44  (Md.)  Evidence  held  not  to  show  the 
dedication  as  a  public  park  of  a  lot  shown  on 
a  plat,  with  reference  to  which  lots  were  sold, 
as  a  "park."- Stover  v.  Stefle.v,  81  A.  33. 

The  intention  of  the  parties  to  the  dedication 
must  be  shown  by  clear  evidence. — Id. 

§  44  (Md.)  The  intent  to  dedicate  land  as  a 
public  highway  must  be  clearly  proved.— Bloede 
V.  City  o£  Baltimore,  81  A.  07. 

A  clniK.  of  dedication  as  a  street  may  be  re- 
l>ntted  by  circumstances  inconsistent  with  an 
intent  to'  dedicate.— Id. 

Evidence  hcid  insufficient  to  show  an  intent 
to  dedicate  land  for  a  public  street. — Id. 

II.  OPERATION    AND    EFFECT. 

§61  (N.H.)  By  deeding  lots  with  reference 
to  a  plan  recorded  by  its  predecessor,  defend- 
ant represented  that  the  ways  shown  by  the 


plan  existed,  and  the  pnrchaser  can  enjoin  in- 
cumbrance of  such  ways  to  his  prejodice.— 
Douglass  T.  Belknapp  Springs  Land  Co^  81 
A.  1086. 

DEDUCTIONS. 

See  Eminent  Domain,  §  145. 

DEEDS. 

See  Adverse  Possession,  S  71;  Constitutional 
Law,  {  194:  Costs,  i  5(i;  Easements.  {  2t»: 
Ejectment,  H  00,  92;  Estoppel.  U  27.  iVJt: 
Evidence,  §  143;  Execution.  §  315;  Fraud- 
ulent Conveyances,  |S  113,  154;  Husband  and 
Wife,  §§  273,  27S;  mortgages ;  Principal  and 
Agent,  i  103;  Reformation  of  Instruments, 
S  45;  Taxation,  §8  679,  744;  Trespass,  |  IJ); 
Trial,  f$  53,  59;   Trusts,  ${  102,  145. 

I.   REQUISITES  AND  VAUDITT. 

(A)  Xature  and  Eixieiitlals  o(  Coiiv«7ai>ec« 
in   General. 

§24  (Md.)  An  agreement  held  effective  as  a 
covenant  to  stand  seised  to  usea.- Murray  t. 
Kerney,  81  A.  0. 

(C)   Execntlon. 

f52  (Md.)  Laws  1908,  c.  105,  and  Laws 
1910,  c.  ,')88.  amending  Laws  1908,  c.  259.  httd 
to  have  cured  the  errors  in  a  certain  deed. — 
Eden  Street  I'ermanent  Bldg.  Ass'n  No.  1  of 
Baltimore  City  v.  Lns'oy,  81  A.  284. 

(D)  Delivery. 

8  54  (Md.)  Delivery  and  acceptance  of  a. 
deed  is  essential  to  its  validitj'  to  transfer  title. 
— Kenehan  v.  McAvoy,  81  A.  5S(J. 

S  56  (Md.)  The  test  of  delivery  of  a  deed  is 
the  unconditional  relinquishment  by  the  gran- 
tor of  the  custody  or  control  of  the  instrument. 
—Kenehan  v.  McAvoy,  81  A.  580. 

1 58  (Md.)  Delivery  of  a  deed  to  a  third 
person,  in  order  to  be  operative,  must  be  for 
the  use  and  benefit  of  the  grantee. — Reneban  v. 
McAvoy,  81  A.  586. 

iSI  (Md.)  Delivery  of  a  deed  to  differont 
persons,  each  of  whom  held  it  as  the  grantor's 
agent,  was  not  a  sufficient  deliveir.— kenehan 
v.  McAvoy,  81  A.  586. 

<E)    Vslldltr. 

§  70  (N.J.)  A  conveyance  held  to  be  procured 
by  fraud  and  set  aside.— Ashby  t.  Yetter,  81  A. 


by  f  1 
730. 


§71  (N.J.)  Parents,  conveying  to  a  credit4ir 
of  their  son  under  pressure  of  a  threat  to  have 
him  criminally  prosecuted.  Acid  entitled  to  have 
the  conveyance  set  aside.— Ball  v.  Ball,  81  A. 
724. 

II.  RECORDING    AND    REGISTRA- 
TION. 

§  88  (Md.)  Under  Code,  art.  21.  §§  19,  21.  a 

deed  not  recorded  within  six  mouths  from  its 
■date  is  valid  as  between  the  parties  to  it,  being 
subject  only  to  the  rights  of  creditors  and  pur- 
chasers without  notice. — Eden  Street  Perma- 
nent lildg.  Ass'n  No.  1  of  Baltimore  City  r. 
Lusby,  81  A.  284. 

m.    CONSTRUCTION   AND    OPERA. 
TION. 

(A)  General  Role*  o(  Constractlon. 

§90  (Vt.)  As  between  two  eqaallr  natural 
and  reasonable  constructions  of  a  deed,  that 
should  be  adopted  which  is  most  favorable  to 
the  grantee.— Huntley  v.  Houghton,  81  A.  43l'. 

§93  (Vt.)  In  construing  the  descriptive  part 
of  a  deed,  the  intention  of  the  parties  should 
control,  when  it  can  be  ascertained  therefrom. 
—Huntley  v.  Houghton.  81  A.  452. 
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i  96  (Pa.)  Where  posseBsion  accompanies  an 
ancient  deed,  recitals  therein  are  prima  facie 
evidence  of  the  facts  recited,  even  against 
third  persons. — Dougherty  v.  Welshans,  81  A. 
907. 

Recital  in  administratrix's  deed  that  title  be- 
came vested  in  decedent,  though  not  conclusive, 
Jirld  evidence  affording  foundation  for  pre- 
sumption of  grant  to  decedent — Id. 

§  108  (DeLSuper.)  A  deed  takes  effect  from 
its  delivery,  and  not  from  its  record.— Doe  ex 
dem.  Littleton  v.  Eoe,  81  A.  47. 

(B)  Propertr  Conreyed. 

§  1 1 1  (Vt.)  When  the  particular  and  general 
<7fscriptions  of  a  deed  conflict,  effect  should  be 
iriven  to  the  particular  description  in  ascer- 
taining the  intention  of  the  parties.— Huntley 
V.  Houghton,  81  A.  452. 

§  1 14  (Vt)  A  deed  to  plaintiffs  held  to  in- 
clude a  certain  tract,  construed  in  view  of  the 
rule  that  the  particular  description  of  a  deed 
should  prevail  over  the  general  description.— 
Huntley  v.  Houghton,  81  A.  452. 

rD)  Kxceptlona  and  ReaervatlOBi. 

*  $  138  (Me.)  -A  reservation  may  be  said  to 
vest  in  the  grantor  some  new  right  or  interest 
not  before  existing  in  bim,  v/liilc  an  exception 
in  a  grant  retains  in  him  title  to  what  is  ex- 
cepted.—Mclntire  V.  Lauckner,  81  A.  784. 

$  138  (Pa.)  Technical  meaning  of  terms  "res- 
ervation" and  "exception"  heJd  to  give  way  to 
evident  intent— Riefler  &  Sons  v.  Wayne  Stor- 
age Water  Power  Co..  81  A.  300. 

"Reservation"  and  "exception"  distinguished. 
—Id. 

$  143  (Me.)  Unless  a  reservation  to  a  gran- 
tor contains  words  of  inberitance,  it  gives  an 
estate  for  his  life  only.— Mclntire  v.  Lauckner, 
81  A.  784. 

TV.  PX.EADIKO   AITB   EVIDENCE. 

$  208  (Del.Super.)  Mere  possession  of  a  deed 
bv  the  grantee  is  not  conclusive  of  delivery. — 
Doe  ex  dem.  Littleton  v.  Roe,  81  A.  47. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  {§  106-158,  652. 

DELAY. 

See  Payment,  |  66. 

DELEGATION  OF  POWER. 

See  Eminent  Domain,  f  9. 

DELIVERY. 

See  Deeds,  §§  54-61,  108,   208;    Insurance,  { 
137;   Sales,  i  161. 

DEMAND. 

See  Reformation  of  Instruments,  {  37. 

DEMURRAGE. 

See  Carriers,  i  196. 

DEMURRER. 

See  Equity,  $|  215,  330;   Pleading,  U  48,  204- 
221. 

DEPOSITIONS. 

See  Appeal  and  Error,  iS  520,  1033. 

i  65  (Md.)  Under  Code  Pub.  Gen.  Laws  1904, 
art.  ."Wi,  jS  17,  a  party  served  with  notice  of 
taking  depositions  may  appear  in  person  and 


cross-examine  witnesses.- Goodman  v.  Saper- 
stein.  81  A.  695. 

1 66  (Md.)  The  rule  that  an  objection  to  n 
question  as  leading  must  be  made  at  the  time 
cannot  be  dispensed  with  in  taking  a  foreign 
deposition  on  the  ground  tliat  a  party  was  not 
represented  when  the  depositions  were  taken 
because  of  the  expense  of  being  represented. — 
Doggett  T.  Tatham,  81  A.  376. 

$  1 1 1  (Md.)  The  cross-examination  of  wit- 
nesses testifying  by  deposition,  after  a  remand 
of  depositions  for  that  purpose,  waives  all  ob- 
jection to  the  admissibility  of  the  depositions 
as  a  whole. — (joodman  v.  Saperstein,  81  A.  695. 

DEPOSITS. 

See  Banks  and  Banking,  {{  127-134. 

DEPOSITS  IN  COURT. 

1 2  (Md.)  An  order  requiring  money  to  be 
brought  into  court  should  be  passed  only  upon 
evidence  conclusively  showing  the  present  lia- 
bility of  the  person  directed  to  deoosit  it. — 
ZieUan  v.  Baltimore  Plate 'Ice  Co.,  81  A.  22. 

DESCENT  AND  DISTRIBUTION. 

See  Deeds.  <  14.^;  Estoppel,  M  27.  62;  Evi- 
dence. §  271;  Executors  and  Administrators; 
Taxation,  K  859,  862;    Wills. 

m.   RIGHTS  Ain>  riABIXITIES  OF 
HEIRS  AND  DI8TRIBTTTEES. 

(A)  Katnr«   aad   Batabltshment    of   Rlchts 
In   General. 

176  (Me.)  A  husband  held  to  have  neither 
legal  nor  equitable  title  to  property  which  be- 
longed to  his  deceased  wife,  but  only  a  statu- 
tory right  to  have  one-half  of  the  net  avails 
of  it  after  administration,  distributed  to  him. — 
Whiting  V.  Famsworth,  81  A.  214. 

S87  (Me.)  An  attempted  gift  by  a  husband 
of  bis  deceased  wife's  personalty  held  void. — 
Whiting  v.  Famsworth,  81  A.  214. 

<0  Debt*  of  Intestate   and   Incnmbrancea 
on  Property. 

{  I2f9  (N.J.Ch.)  At  common  law.  the  heirs  at 
law  of  a  deceased  mortgagor  had  a  right  of  ac- 
tion to  compel  the  administrator  to  exonerate 
their  land  from  a  mortgase  made  by  the  de- 
ceased.- Smith  v.  Wilnon.  81  A.  8!>1. 

2  Gen.  St.  1895,  p.  2112,  {  47,  and  its  supple- 
ments, held  to  aboush  the  right  of  the  heir  or 
devisee  to  be  exonerated  out  of  the  personal 
estate  from  a  mortgage  debt,  created  and  owed 
by  the  ancestor  or  testator. — Id. 

The  right  of  the  heir  or  devisee  at  common 
law  to  exoneration  was  not  allowed,  where  he 
received  land,  incumbered  by  a  mortgage  which 
secured  a  debt  which  the  ancestor  or  testator 
did  not  owe. — Id. 

Right  of  heirs  to  present  a  claim  against  an 
administrator  for  exoneration  as  provided  by 
P.  L.  1898,  p.  740,  §  72,  held  not  enforceable 
where  there  was  no  proof  of  a  judicial  settle- 
ment of  the  estate  by  the  administrator.— Id. 

DESCRIPTION. 

See.  Boimdaries.  {  3;  Carriers,  IS  311:  Deed!). 
«|  111,  114;  Ejectment,  {  94;  Names;  WUlis, 
SI  566,  584. 

DILIGENCE. 

See  Specific  Performance,  |  99. 

DIRECTING  VERDICT. 

See  Trial,  {  139. 

DISABILITIES. 

See  Insane  Persona,  {  2. 
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DISBURSEMENTS. 

See  Wins,  {  415. 

DISCHARGE. 

See  Master  and  Servant,  {  29:  Principal  and 
Surety,  8{  99-115. 

DISCOVERY. 

I.  IN  EQUITY. 

i  3  (Pa.)  A  city  seeking  to  acqnire  workB  of 
water  company  nnder  Act  April  29,  1874  (P. 
L.  95}  {  34,  cl.  7,  held  not  entitled  by  proceed- 
ings in  equity  to  compel  itemized  statement 
and  exhibit  of  books,  papers,  and  Toncbera; 
mandamus  being  the  appropriate  remedy. — City 
of  Williamsport  v.  Ciucens'  Water  &  Gas  Co., 
8  A.  316;  Same  ▼.  Williamsport  Water  Co., 
Id.  324. 

n.  VITDER  BTAT1TTOBT  PROVI- 
8IOHB. 

(A)  Interrov*tortea    and    Bxamlnatlon    ot 
Parties  and  of  Other  Peraoal*. 

J  79  (N.J.)  Under  Practice  Act  (P.  U  1903, 
p.  575)  I  140,  answer  of  defendant  to  interrog- 
atory held  not  conclusive  on  plaintiff. — Good- 
man T.  Lehigh  Valley  R.  Co.  of  New  Jersey, 
81  A.  848,  851;  Mays  ▼.  Same,  Id.  SSL 

DISCRETION  OF  COURT. 

See  Appeal  end  Error,  {|  969-982;  Courts,  f 
116;  Criminal  Law,  {  452;  Equity^J  430; 
Municipal  Corporations,  |  978;  Quo  Warran- 
to, i  6;   TriaC  §  314. 

DISCRIMINATION. 

See  Constitutional  Law,  H  229,  247;  Master 
and  Servant,  |  69.        , 

/DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Brror,  S!  87,  211,  627,  633, 
635,  781,  856,  861;  Brokers,  i  80;  Building 
and  Loan  Associations,  §  39;  Corporations, 
I  331;  Costs,  i  56;  Dower;  Judgment,  i 
480;  Eminent  I)omain,  §  271;  Exceptions, 
Bill  of,  S  55;  Marriage,  |  51;  Master  and 
Servant,  §§  29,  238,  276;  Mechanics'  Liens, 
(  288;  Municipal  Corporations,  §  706;  Names; 
Quieting  Title,  |  12;  Railroads,  |§  18,  297, 
484;   Trial,  H  139,  169. 

I.   VOLUWTABY. 

1 26  (Md.)  In  a  suit  against  joint  tort-fea- 
sors, plaintiff  may  take  a  nonsuit  as  to  such 
defendants  as  the  evidence  ^oes  not  connect 
with  the  tort.— Firor  v.  Taylor,  81  A.  389. 

n.  IHVOX.UNTART. 

{ 53  (Del.Super.)  Certain  facts  held  not 
ground  for  a  motion  for  nonsuit. — Trustees  of 
Mutual  Loan  Ass'n  v.  Tyre,  81  A.  48. 

DISSOLUTION. 

See  Attachment,  {  184;  Partnership,  |S  242, 
262-344. 

DISTRESS. 

See  Landlord  and  Tenant,  {  272;   Time. 

DISTRIBUTION. 

See  Descent  and  Distribution;  Partnership,  {g 
804,  SU. 

DIVERSION. 

See  Waters  and  Water  Courses,  S§  85,  179. 


DIVIDENDS. 

See  Corporations,  H  162,  157. 

DIVORCE 

See  Constitutional  Law,  |  300. 

HI.  DEFEKSE8. 

1 49  (N.J.)  Adultery  ceases  to  be   L  _ 
for  divorce  after  conaonation.-^Iark  ▼.  Clait 
81  A.  1126. 

IV.  J1TBISDIOTION,   PROCEEDIH6I, 

Ain>  RELIEF. 

(D)  BiTldene«. 

§  129  (NJ.)  Evidence  held  to  show  adnhe:? 
by  defendant  wife,  entitling  plaintiff  to'  dirorR. 
— Moyer  v.  Moyer,  81  A.  1111. 

S  129  (N.J.)  Evidence  of  adultery  keU  ml- 
ficient  to  warrant  a  decree  for  divorce. — Clart 
T.  Clark,  81  A.  1126. 

(H)  Fees  and  Costa. 

\  189  (NX)  A  co-respondent  in  a  divom 
suit  who  causes  himself  to  be  made  a  panj 
held  liable  for  plaintiffs  costs  and  expense 
under  a  statute  providinjg  that  a  parly  cfaaxf^. 
with  being  particeps  cnminis  may  be  made  i 
party  upon  application  on  terms  prescribed  h; 
the  court— CUrk  v.  Chirk,  81  A.  1136. 

V.  ALIMOirr,  AIXOWANCES,  AXD 
DISPOSITION   OF  FBOFERTT. 

1 214  (NXGh.)  AppUcation  of  wUe  in  suit 
for  divorce  for  alimony  and  counsel  fee  pea- 
dente  lite  will  not  be  granted  only  on  h«r 
sworn  statement  of  the  alleged  'offense. — ^Ear' 
V.  Earl,  81  A.  576. 

8  266  (N.J.Ch.)  Chancery  Act,  H  4^  46.  kW; 
to  refer  to  money  decrees  rendered  in  per- 
sonam, and  not  to  affect  Divorce  Act  1902.  j 
20,  re-enacted  in  P.  L.  1907,  p.  482,  f  SSL- 
Wood  V.  Price,  81  A-  1093. 

The  lien  of  a  wife  acquired  in  a  snit  tot 
alimony  by  the  execution  of  a  writ  of  se- 
questration on  real  estate,  as  authorized  bs 
P.  L.  1907  pp.  481,  482,  §i  25,  26,  held  tran- 
ferred  to  the  surplus  money  on  the  sale  of  tl* 
real  estate  to  satisfy  an  onderlyinc  incom- 
brance. — Id. 

Vn.   OFERATIOir  AMD  EFFECT  OF 

DIVORCE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

^327  (N.J.Ch.)  That  one  went  to  Dakota 
with  the  purpose  of  securing  a  divorce  hrU  not 
to  prevent  him  from  getting  a  valid  divorw 
there,  provided  he  went  animus  manendi.— 
Carling  v.  Carling,  81  A.  565. 

In  suit  for  divorce,  evidence  held  insufficieBt 
to  sustain  a  plea  of  previous  decree,  procortd 
in  another  state. — ^Id. 

^331  (N.J.Ch.)  A  wife  instituting  a  suit  for 
alimony  against  her  nonresident  husband  and 
obtaining  a  sequestration  of  his  real  estate  un- 
der Divorce  Act  1907,  iS  25,  26,  *«M  not  t« 
have  waived  or  abandoned  the  rights  acquired 
—Wood  V.  Price,  81  A-  1093. 

DOCKETS. 

See  Appeal  and  Error,  {  76;    Constitntional 
Law,  {  321;    Equity,  {  395;   TiUI.  |  IL 

DOCUMENTS. 

See  Criminal  Law,  |  429;    Evidence.  U  33^ 
876. 

DOGS. 

See  Animals,  H  4,  45. 
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DOMICILE. 

See  Marriage,  f  60;    Paupers,  f|  19,  22,  52; 

Venue. 

1 5  (N.J.Cb.)  Domicile  of  a  legitimate  nn- 
emancipated  minor  held  to  be  ttiat  of  bis  fa- 
tlier,  if  the  father  be  alive.— Hess  t.  Kimble, 
81  A.  363. 

A  minor  cannot  change  his  domicile  of  his 
own  will. — Id. 

I  8  (N.J.Ch.)  The  burden  of  proof  to  estab- 
lish a  change  of  domicile  on  the  part  of  a  mi- 
nor is  on  him.— Hess  v.  Kimble,  81  A.  863. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  ETidence,  |  332. 

I.  If  ATTTKE  AND  REQUISITES. 

8  27  (DeLOrph.)  A  vendor  of  an  undivided 
interest  in  land  to  bis  cotenant  may  not,  as 
against  the  dower  right  of  the  widow  of  the 
cotenant,  enforce  a  lien  for  the  nnpaid  price. — 
In  re  Tomlinson,  81  A.  468. 

n.  nroHOATE  intehest. 

(B)  B«r,  Release,  or  Ferfettare. 

{46  (N.J.Gh.)  Where  the  wife  of  a  mort- 
gagor is  after  foreclosure  entitled  to  subject 
the  surplus  to  her  inchoate  right  of  dower,  she 
is  entitled  to  have  one-third  of  it  reserved, 
even  though  the  mortcagor's  judgment  creditor 
has  attached  part — Wood  v.  Price,  81  A.  664. 

{53  (N.J.Ch.)  Where  husband  conveys  land 
to  his  wife  through  an  intermediate,  and  the 
wife  joins  in  snch  deed,  and  conveyance  is  set 
aside  as  fraudulent,  a  sale  under  judgment 
against  the  husband  held  free  from  the  indioate 
i%ht  of  dower.— Campbell  v.  Weber,  81  A.  732. 

m.  BIGHTS  AKD   REMEDIES  OF 
WIDOW. 

{83  (Del.Orph.)  A  purchaser  at  an  execu- 
tion sale  held  a  lienor  of  the  debtor,  within 
the  rule  governing  the  assigning  of  dower  to 
a  widow.— In  re  Tomlinson,  81  A.  468. 

A  debt  incurred  by  a  man  prior  to  his  mar- 
riage and  paid  during  his  lifetime  cannot  be 
considered  in  assigning  dower  to  his  widow, 
and  her  right  cannot  be  diminished  thereby. — 
Id. 

{99  (Del.Orph.)  Freeholders,  appointed  to 
assign  dower,  cannot,  as  witnesses,  contradict, 
on  exceptions,  their  award,  regular  on  its  face 
and  showing  a  full  compliance  vrith  the  order 
of  the  court— In  re  TomUnson,  81  A.  685. 

DRAINS. 

See  Municipal  Corporations,  ({  358-362,  809. 

DRAMSHOPS. 

See  Intoxicating  Liquon. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  {{  278-309. 

DUES. 

See  Building  and  Loan  Associations,  {{  88,  42; 
Insurance,  {{  765,  756. 

DUPLICITY. 

See  Pleading,  |  205. 

DURESS. 

See  Compromise  and  Settlement,  (  18. 


EARNING  CAPACITY. 

See  Damages,  {{  98,  100.  ' 

EASEMENTS. 

See  Dedication;  Ejectment,  {  6;  Estoppel,  { 
93;  Highways;  ujnnction,  {  37;  Bauroads, 
{{  64,  90. 

I.  CREATIOir,  EXISTENCE,  AND  TER. 
MINATION. 

{  I  (Pa.)  Right  to  use  land,  not  inconsistent 
with  general  right  of  property  in  owner,  held 
an  easement  or  franchise,  and  not  a  grant  of 
the  soil. — Riefler  &  Sons  v.  Wayne  Storage 
Water  Power  Co.,  81  A.  800. 

{  12  (Md.)  A  grantee's  easement  in  an  alley 
"to  be  laid  out"  bv  the  grantor  held  not  lost  by 
the  grantor  not  Improving  it  (citing  5  Words 
and  Phrases,  4037). — Oberheim  ▼.  Keeside,  81 
A.  590. 

(  18  (Me.)  A  right  of  way  by  oecessity  held 
to  exist  from  a  town  road  to  an  inclosed  burial 
lot  excepted  from  a  devise.— Mclntire  v.  Lauck- 
ner,  81  A.  7^. 

1 26  (Pa.)  Clause  in  deed  by  canal  company 
held  to  constitnte  a  reservation  of  an  easement 
only,  which  was  extingnished  by  abandonment 
of  canal  1^  grantor.— Riefler  &  Sons  v.  Wayne 
Storage  Water  Power  Co.,  81  A.  300. 

n.  EXTENT  OF  RIGHT,  USE.  AND 
OBSTRUCTION. 

{  63  (Me.)  An  action  for  obstructing  a  right 
of  way  leacUng  to  a  burial  lot  held  on  the  case, 
and  not  in  trespass  quare  clausum. — Mclntire 
V.  Lauckner,  81  A.  784. 

EDUCATION. 

See  Goardian  and  Ward,  (  80. 

EJECTMENT. 

See  Action,  t  60;  Adverse  Possession,  (  116; 
Appeal  and  Error,  {{  9^  1066;  Courts.  ( 
2(X)^;  Estoppel,  {  120;  Evidence,  i  78;  Ex- 
ecutors and  Administrators,  {{_  121,  460; 
Judgment,  {  70;  Parties,  {  59;  Trial,  {{  59, 
251;   Witnesses,  {{  144,  149. 

X.  RIGHT   OF  ACTION  AND  DE- 
FENSES. 

(  6  (Md.)  An  easement  in  an  alley  would  not 
be  recoverable  in  ejectment — Oberheim  v.  Bee- 
side,  81  A.  590. 

{9  (Del.Super.)  Plaintiff  in  ejectment  must 
recover,  if  at  all,  on  the  stren^h  of  his  own 
title.— Doe  ex  dem.  Littleton  v.  Roe,  81  A.  47. 

8  16  (Pa.)  Proof  of  actual  possession  of  wild 
lands  held  not  required  in  action  of  ejectment 
—Dougherty  v.  Welshans,  81  A.  997. 

m.  PLEADING  AND  EVIDENCE. 

{90  (Pa.)  Deed  in  chain  of  title  of  defend- 
ant htild  admissible  in  evidence,  notwithstand- 
ing recital  of  previous  conveyance  by  grantors. 
—Africa  v.  Trexler,  81  A.  707. 

{ 90  (Pa.)  In  ejectment,  administratrix's 
deed,  made  60  years  before  the  gait,  held  ad- 
missible in  evidence. — Dougherty  v.  Welshans, 
81  A.  997. 

{  94  (Vt)  In  ejectment  for  lot  71  in  the  sec- 
ond division  of  lands  in  the  town  of  Brighton, 
defendant  held  not  entitled  to  the  direction  of 
a  verdict  on  the  theory  that  such  description 
was  insufficient- Lang  v.  Clark,  81  A.  625. 

{05  (Pa.)  Evidence  held  sufficient  to  sus- 
tain a  verdict  for  plaintiff. — Citizens'  Gas  Co. 
of  Port  Allegheny  v.  Whitney,  81  A.  804. 

{ 95  (Pa.)  Where  defendants  in  ejectment 
rely  on  sheriff's  deed  60  years  old,  that  one  of 
the  writs  of  execution  cannot  be  found  held  not 
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to  defeat  their  title.— Riffert  t.  Leliigh  Valley 
Coal  Co..  81  A.  810. 

|l95  (Pn.)  In  action  of  ejectment,  verdict  and 
judgment  for  plaintiff  held  sustained  by  the  evi- 
dence.—Dougherty  V.  Welshans,  81  A.  Oi>7. 

1 96  (Pa.)  Accei^tance  of  service  by  defend- 
ant's counsel  in  ejectment  heU,  under  Act  July 
9.  liWl  (P.  L.  019)  1 1,  d.  14,  prima  facie  evi- 
dence of  defendant's  possession  of  the  premis- 
es.—Africa  V.  Trexler,  81  A.  707. 

IV.  TRIAL,  JTTD6MENT,  ENFOROE- 

MENT  OF  JUDGMENT,  AlfS 

REVIEW. 

8  109  (Vt.)  Where  there  was  evidence  that 
plaintiff  was  entitled  to  recover  part  of  the 
land  by  reason  of  adverse  possession,  defend- 
ant was  not  entitled  to  the  direction  of  a  ver- 
dict because  of  the  defective  character  of  plain- 
tiff's record  title.— Lang  v.  Clark,  81  A.  (K5. 

§  110  (Vt.)  An  instruction  in  ejectment  that 
plaintiff  must  show  a  right  superior  tu  that  of 
the  defendant  held  not  (>l)jectionable  as  leading 
to  an  inference  that  defendant  must  show 
some  title.— Lang  v.  Clark,  81  A.  6i!5. 

ELECTION. 

See  Partition,  t  79. 

ELECTION  OF  REMEDIES. 

See  Marriage,  {  51. 

8  7  (Me.)  The  doctrine  of  election  of  reme- 
dies does  not  apply  where  plaintiff  brought  a 
bill  to  convert  an  equitable  title,  after  sale  on 
execution,  into  a  legal  one  and  filed  an  appli- 
cation for  scire  facias  for  an  alias  execution. 
—Marsh  Bros.  &  Co.  v.  Bellefleur,  81  A.  79. 

ill  (Me.)  Doctrine  of  election  of  remedies 
stated.— Marsh  Bros.  &  Co.  t.  Bellefleur,  81 
A.  79. 

ELECTIONS. 

See  Corporations,  if  195,  196,  198,  201.  283; 
Counties:  Indictment  and  Information.  8  137; 
Judges,  i  3;  Municipal  Corporations,  i  40; 
Quo  Warranto,  88  05,  Ul;   Stipulations,  8  18. 

Vn.  BALLOTS. 

8  180  (N.H.)  Certain  ballots  held  not  to  be 
counted  on  account  of  conflicting  marks. — 
Dinsmore  v.  City  of  Manchester,  81  A.  533. 

8  180  (Pa.)  Act  April  29,  1!)03  (P.  L.  a38), 
amending  Act  June  10,  1893  (I*.  L.  41!)).  held 
not  to  substantially  change  the  law  by  the 
use  of  the  word  "may"  for  the  word  "shall" 
in  the  section  relating  to  the  marking  of  bal- 
lots.—Appeal  of  Dailey,  81  A.  (155. 

i  180  (K.I.)  Under  Gen.  Laws  1909,  c.  11, 
8  43,  a  cross  in  one  circle  of  a  ballot  is  nulli- 
fled  by  a  cross  in  another  circle. — Thorpe  v. 
Fales,  81  A.  721. 

Ballots  containing  marks  other  than  a  cross 
in  a  party  circle  held  void,  as  rendering  the 
voter's  intention  uncertain. — Id. 

i  186  (Pa.)  Improper  marking  of  ballot  held 
to  render  it  illegal  under  Act  June  10.  lK!i:{ 
(P.  L.  419),  as  amended  by  Act  April  20,  1003 
(P.  L.  338).— Appeal  of  Dailey,  81  A.  65!5. 

{  194  (R.I.)  Ballots  containing  marks  other 
than  a  cross  in  a  party  circle  held  void,  as  af- 
fording a  means  of  subsequent  identification. 
— TJiorpe  V.  Fales,  81  A.  721. 

Under  Gen.  Laws  1909,  c.  11,  i  44,  a  ballot 
marked  with  crosses  to  the  right  and  left  of 
all  candidates  in  a  party  column  held  void.— Id. 

X.  CONTESTS. 

8305  (N.H.)  Rule  as  to  right  to  relief  on 
certiorari  stated.— Dinsmore  v.  City  of  Man- 
ch'ster,  81  A.  533. 

On  certiorari  to  review  decision  of  a  munic- 
ipal  board   in   an   election   contest,   the   court 


held  not  limited  in  its  investigation  to  the  rec- 
ords of  the  board.- Id. 

Decision  on  certiorari  to  review  an  el«fction 
contest  held  properly  limited  to  an  order 
amending  the  record  to  show  the  number  uf 
votes  received  by  the  parties.— Id. 

Error  committed  by  a  municipnl  board  in 
an  election  contest  held  correctable  on  certi- 
orari tinder  Pub.  St  1901,  c.  204,  f  2.— Id. 

ELECTRICITY. 

See  Municipal  Corporations,  if  080,  081. 

ELEVATORS. 

See  Negligence,  {{  32,  65. 

EMINENT  DOMAIN. 

See  Adverse  Possession,  S  8;  Evidence.  {  474; 
llusbaud  and  Wife.  8  40%;  Statutes,  S  51; 
Taxation,  §8   160,  378;    Towns.  i8  30,  79. 

I.  NATURE,   EXTENT.   AND   DELEGA- 
TION OF  POWER. 

i  I  (Pa.)  "Eminent  domain"  defined.— Com- 
monwealth V.  Plymouth  Coal  Co.,  81  A.  14S. 

i2  (Pa.)  Anthracite  Mining  Act,  art.  3,  8  10. 
providing  that  owners  of  adjoining  coal  pri>i>- 
erties  must  leave  a  pillar  of  coal  in  each  seam 
along  adjoining  property,  held  not  to  violate 
Const,  art.  1,  8  10,  providing  that  private  prop- 
erty shall  not  be  applied  to  public  use  without 
just  compensatiou.— Commonwealth  v.  Ply- 
mouth Coal  Co.,  81  A.  148. 

89  (N.J.Sup.)  Borough,  authorized  by  P.  Ij. 
1902,  p.  574,  to  purchase  lands  for  parks,  held 
further  authorized,  by  P.  L.  1903,  p.  393.  to 
condemn  lands  therefor.- Hutches  y.  Borough 
of  Hohokus,  81  A.  65& 

I  19  (Md.)  The  closing  of  an  existing  avenue 
in  the  Annex  portion  of  Baltimore  City  by  the 
Annex  Commission  held  for  a  public  use.--City 
of  Baltimore  v.  Brengle,  81  A.  677. 

{  58  (Pa.)  Railroad  charter  granted  prior  to 
General  Railroad  Law  Feb.  19,  1S49,  held  i  > 
restrict  company's  right  to  take  land  to  snch 
nuantity  as  is  necessary  for  the  purposes  des- 
ignated in  the  charter. — Delaware.  L.  &  W.  R. 
Co.  v.  Tobyhanna  Co.,  81  Ala.  132. 

n.   COMPENSATION. 

(A)  Neoesalty  and    SnlHclencr  in   Geaeml. 

8  71  (Pa.)  Act  May  13,  1901  (P.  L.  ini>, 
held  not  unconstitutional  as  failing  to  provide 
mode  of  assessing  damages  for  taking;  prop- 
erty of  bridge  company.- Lewisburg  Bridge  Co. 
V.  Union  County,  81  A.  324. 

875  (Pa.)  Act  May  13.  1901  (P.  L.  191), 
relating  to  taking  of  abutments,  etc..  of  bridge 
by  counties,  held  not  unconstitutional  because 
of  failure  to  provide  for  payment  of  damages 
before  taking.— Lewisburg  Bridge  Co.  v.  Union 
County,  81  A.  324. 

(B)  Taklac      or      lalaHaa;      Property      as 

Groand  tor  Coiapeaaatlon. 

8  85  (Md.)  A  street  cannot  be  closed  even 
for  a  public  use  without  making  just  compen- 
sation to  abutting  property  owners  entitled 
thereto. — City  of  Baltimore  v.  Brengle,  81  A. 
077. 

(C)  Measarc   and   Amoant. 

i  145  (Pa.)  Deduction  held  not  to  be  made 
from  value  of  land  taken  for  railroad  purposes 
under  power  of  eminent  domain  because  of 
reversionary  right  in  owner. — Brown  v.  Title 
Guaranty  &  Surety  Co.,  81  A.  410. 

(D)  Persona  Bntitled  and  Paynieat. 

8  153  (Pa.)  Damages  awarded  in  condemna- 
tion proceedings  held  to  pass  to  owner  at  the 
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time  of  appropriation,  and  not  to  subsequent 
pnrchaser. — Qnade  t.  Columbia  &  V.  D.  Ky. 
Co.,  81  A.  813. 

m.  PROCEEDINGS  TO   TAKE   PROP- 
ERTY Ain>  ASSESS  COM- 
PENSATION. 

t  167  (N.H.)  Laws  1911,  c.  164.  S  3,  subds. 
"a  and  "c,"  construed,  and  held  to  depriye  the 
Supreme  Court  of  further  jurisdiction  under  a 
petition  for  leave  to  extend  railroad  tracks, 
and  to  take  lands  for  that  purpose. — In  re  Snl- 
livan  County  R.  K.,  81  A.  473.  ♦ 

$234  (N.J.Sup.)  Award  by  commissioners  in 
condemnation  proceedings,  without  specifically 
setting  out  portion  awarded  for  value  of  lands 
and  portion  representing  damages,  held  proper. 
— Hutches  T,  Borough  of  Hohokns,  81  A.  658. 

i  238  (Conn.)  Under  Gen.  St  1902,  $S  2067, 
2070,  in  proceedings  to  assess  damages  and 
benefits  for  the  change  of  the  grade  of  a  high- 
wa.v,  held  not  authorized  to  order  a  jury  to 
make  a  reassessment  on  the  application  of  the 
town  by  its  selectmen.— Selectmen  of  Town  of 
Muntville  t.  Alpha  Mills  Co.,  81  A.  1051. 

i  264  (N.J.Sup.)  A  motion  to  strike  out 
reasons  filed  by  prosecutors  of  certiorari  to  re- 
view appointment  of  rummi.sRii>ner8  to  condemn 
land  of  prosecutors  denied.— Sisters  of  Clinr- 
ity  of  St.  Elisabeth  v.  Morris  K.  Co.,  81  A.  817. 

IV.  REBCEDIES   OF   OWNERS  OF 
PROPERTY. 

{267  (Pa.)  A  bridge  company,  constructing 
new  bridge  under  authority  of  Special  Acts 
March  23,  1865  (P.  L.  602),  and  Feb.  19,  ISos 
(P.  L.  177),  held  to  have  been  given  special 
remedy  by  Act  May  6,  1807  (P.  U  46),  as 
amended  by  Act  May  13,  1!K)1  (P.  L.  191). 
excluding  jurisdiition  of  court  of  action  of 
trespass.— Lewisburg  Bridge  Co.  v.  Union 
County,  81  A.  324. 

$271  (Pa.)  Where  plaintiff  on  appeal  from 
award  in  condemnation  proceedings  fails  to 
prove  difference  in  value  of  property  before  and 
after  construction  of  railroad,  a  nonsuit  is 
proper.— Mitchell  v.  Columbia  &  P.  D.  Ry.  Co., 
81  A.  898. 

$  293  (Pa.)  Purchaser  of  land  subsequent  to 
filing  of  bond  in  condemnation  proceedings  who 
iii!!titute8  proceedings  to  assess  compeoHation 
alleging  that  the  land  was  his  property  nt  the 
time  of  the  injury  held  not  entitled  to  intro- 
duce evidence  of  assignment  of  damages  with- 
out amendment  of  pleading.— Quade  v.  (Colum- 
bia &  P.  D.  Ry.  Co.,  81  A.  813. 

EMPLOYES. 

See  Master  and  Servant. 

ENTIRETY,  ESTATE  BY. 

See  Bankruptcy,  {{  139,  301. 

ENTRY. 

See  Appeal  and  Krror,  {  76. 

ENTRY,  WRIT  OF. 

See  Ejectment;  Taxation,  {  809. 

EQUITABLE  ASSIGNMENTS. 

See  Assignments,  {  50. 

EQUITABLE  LIENS. 

See  Bankruptcy,  {  216. 

EQUITY. 


See  Affidavits,  {  18;    .\ppeal  and  Error 
219,    308,   862,    371,   719,    724 


.  Sg  66, 

1009,  1106; 
Assignments,  $  50;  Bankruptcy,  $  216;  Can- 
cellation of  Instruments;    Contracts,  {   143; 

For  ease*  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  lection  ({)  NUMBER 


Corporations,  |{  5C3,  610;  Creditors'  Suit; 
Discovery;  Estoppel.  S$  (Xl-120;  Frauds,  Stat- 
ute of,  I  142;  Fraudulent  Conveyances,  $ 
237;  Injnnction;  Judgment,  |S  407-456;  Man- 
damus, {  3;  Municipal  Corporations,  §  697; 
Nuisance,  f  80;  Partition;  Patents,  i  219; 
Quieting  Title;  Reformation  of  Instruments; 
Religious  Societies;  Specific  Performance; 
Taxation,  $|  453,  495;   Trusts. 

I.  JURISDICTION,  PRINCIPUBS,  AND 
MAXIMS. 

(A)  Natvre,    Gronnda,    Sabjcota,    and    Kz- 

teat  of  Jnriadlctlon  la  General. 

f  15  (N.J.)  Where  a  landlord  derives  no  i>tt>f- 
it  from  his  wrongful  conveyance  of  premises, 
extinguishing  the  tenant's  term,  equity  will  not 
assume  jurisdiction.— Williams  v.  xoung,  81  A. 
1118. 

g  39  (Pa.)  A  court  of  equity  having  properly 
taken  jurisdiction  of  one  subject  of  a  contest 
will  dispose  of  the  whole  matter  in  controver- 
sy, and  thus  avoid  a  multiplicity  of  suits. — Hol- 
den  V.  Bernstein  Mfg.  Co.,  81  A.  428. 

Equity,  having  taken  jurisdiction  of  account- 
ing for  royalties,  held  entitled  to  proceed  with 
settlement  of  other  points  in  controversy.— Id. 

(B)  Remedjr'  at    Ijbw    and    Maltlpllclty    ot 

Saitn. 

J  43  (Pa.)  Under  Act  June  16,  18,16  (P.  Ia 
7S0)  .$  13.  par.  !5,  ordinary  and  adequate  rem- 
edips  at  law  held  not  superseded  by  equity  as 
neainst  corporations. — City  of  Williamsport  v. 
Citizens'  Water  &  Gas  Co.,  81  A.  316;  Same 
V.  Williamsport  Water  Co.,  Id.  324. 

S  46  (NJ'.)  Where  claimants  of  proceeds  of 
insurance  consent  to  payment  to  one  of  them 
without  prejudicing  the  rights  of  the  other,  the 
latter  held  not  entitled  to  maintain  bill  in  eq- 
uity therefor. — Henry  v.  Thompson,  81  A.  840. 

g  48  (Pa.)  Equity  held  without  jurisdiction  to 
compel  a  water  supply  company  to  sell  its 
plant  under  special  contract;  the  appropriate 
remedy  being  by  mandamus. — New  Cumberland 
liorough  V.  Rivcrton  Consol.  Water  Co.,  81  A. 
548. 

n.  I.ACHES    AND    STAIS    DEMANDS. 

$67  (Conn.)  There  can  be  no  laches  without 
breach  of  duty.— Hartford  Trust  Co.  v.  Town 
of  West  Hartford,  81  A.  244. 

TV.  PI.EADINO. 

(A)  Orlirinal  Bill. 

8  150  (Oel.Cb.)  Bill  in  equity  to  set  aside 
conveyance,  brought  against  a  person  individu- 
ally and  as  administratrix  and  executrix  of  dif- 
ferent estates,  held  not  multifarious. — ^Mahoney 
V.  llealy,  81  A.  .'iSS.     • 

(E!)    Demnrrer,     Rxeeptlona,    and     Motion*. 

§215  (Pa.)  A  defendant  can  answer  to  a 
part  of  a  bill  and  demur  to  a  part,  under  equity 
rule  31,  but  he  may  not  answer  and  demur  also 
to  the  whole  bill,  or  to  the  same  part  of  it.— 
Stegmaier  v.  Keystone  Coal  Co.,  81  A.  187. 

(I)  Deteeta    and    Objeetioaa,    and    Waiver 
Thereof. 

1 330  (Me.)  Where,  after  demurrer  was  filed 
to  the  original  bill  for  improper  joinder  of  de- 
fendants, an  amendment  was  filed  by  common 
consent,  when  defendants  answered  by  a  denial, 
eicpptiong  to  overruling  the  demurrer  to  the 
original  bill  will  not  be  considered.— Witham 
V.  Wing,  81  A.  100. 

VTII.  HEARING,  SITBBnSSION  OF  IS- 
SUES TO  JURY.  AND  REHEARING. 

{389  (Pa.)  In  suit  in  equity,  litigants  and 
reviewing  court  held  entitled  to  direct,  definite 
answers   to   requests  for  findings. — ^New  Cum- 
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berland   Borough   t.  Riverton  Consol.   Water 
Co.,  81  A.  799. 

§392  (Md.)  Under  Code  Pub.  Gen.  Laws 
1904,  art.  16,  |  177,  the  proper  method  of  cor- 
recting errors  in  a  decree,  before  its  enroll- 
ment, is  by  a  petition  for  rehearing. — George 
Long  Contracting  Co.  t.  Albert,  81  A.  265. 

IX.  MASTERS  AHS  COBfMISSIONEBS, 
Aim   PROCEEDINGS   BE- 
FORE THEM. 

1 395  (Vt.)  Under  P.  S.  1261,  1262,  1266.  a 
special  master  has  no  jurisdiction  to  hear  and 
report  proceedings  in  a  cause  taken  by  the 
court  or  by  the  chancellor  not  appearing  from 
the  files  or  docket  entries. — City  of  Montpelier 
T.  McMahon,  81  A.  077. 

X.  DECREE  AND  ENFORCEMENT 
THEREOF. 

{427  (Pa.)  Contention  that  bill  in  equity 
should  be  sustained  on  pounds  of  ratification 
and  estoppel  held  not  maintainable,  in  absence 
of  ayerments  of  such  grounds  in  the  bill. — ^Rit- 
tenhouse  t.  Newhard,  81  A.  445. 

{430  (N.J.)  Whether  or  not  a  final  decree 
shall  be  opened  is  discretionary  with  the  Court 
of  Chancery.— Williums  v.  Lowe,  81  A.  760. 

ERROR,  WRIT  OF.  . 

See  Appeal  and  Error. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Bx- 
ecutors  and  Administrators;  Guardian  and 
Ward,  {{  30,  68;  Husband  and  Wife,  U  9, 
14,  279;  Life  Estates;  Perpetuities;  Ten- 
ancy in  Common;    Wills. 

ESTOPPEL. 

See  Carriers,  {  12;  Dedication,  {  19;  Eguity, 
^  427;  Judgment,  {{  606,  644r-749;  Munic- 
ipal Corporations,  {  652;  Stipulations,  {  18; 
Taxation,  {  462. 

H.  BT  DEED. 

(A)  OreatlOB    sit<l    Opera.tlaB    la    CtonermJ. 

{27  (N.H.)  The  heirs  of  a  deceased  grantor 
in  a  deed  reciting  a  consideration  may  not  im- 
peach the  consideration  to  defeat  the  conrey- 
ance.— Amazeen  v.  Town  of  Newcaatle,  81  A. 
1079. 

m.  EQinTABI.E  ESTOPPEIk 
(A)  Natnre  and  Baaeattala   la  Oeaeral. 

{  62  (N.H.)  Heirs  of  a  grantor  conveying  her 
property  to  a  town  in  consideration  of  the  town 
supporting  her  for  life  held  not  entitled  to  a  de- 
cree setting  aside  the  deed  on  the  ground  that 
it  was  without  consideration  and  was  never 
delivered  as  a  matter  of  law. — Amazeen  v.  Town 
of  Newcastle,  81  A.  1079. 

A  town  may  be  estopped  by  conduct.— Id. 

(B)  Grounds  of  Bstoppel. 

f68  (Pa.)  Plaintiff  hOd  not  estopped  by 
bringing  suit  as  subcontractor  from  asserting 
direct  contractual  relations  vrith  defendant  so 
as  to  maintain  claim  of  lien  under  Resolutions 
of  January  21,  1843  (P.  L.  367),  and  April  4, 
1862  (P.  L.  235).— Pittsburg  Const.  (5o.  T. 
West  Side  Belt  R.  Co.,  81  A.  884. 

(93  (Md.)  Facts  held  not  to  show  an  equi- 
table estoppel  to  assert  an  easement  in  the 
alley,  of  which  defendant  had  constructive  and 
actual  knowledge. — Oberheim  v.  Reeside,  81  A. 
690. 

(B)  Pleadlns,    BTldeaee,    Trial,    aad    Re- 

TleTV. 

I  120  (Pa.)  In  ejectment,  instruction  as  to 
liability  of  one  of  two  innocent  parties,  whose 


'  negligence  makes  fraud  possible,  held  impr^p-r 
'Under  the  evidence.— Higinbotham  ▼.  Panch,  <1 
A.  718. 

EVICTION. 

See  Fraudulent  Conveyances,  |  193. 

EVIDENCE. 

See  Adjoining  Landowners,  {   7;     Appeal  ac'. 
Error,  |§  2S2,  526.  690,  694,  695.    i28.  T4: 
837,   843,   907,   926,   1010,   1047.    lOaO-lOT.v 
1078;    Bankruptcy,  {§  li9,  303;    Bills  axA 
Notes,  {  514;   Brokers,  {§  37,  86,  179;   Car- 
riers, {{  163,  318;    Contracts,  t  28:    Corpo- 
rations,   §{    109,   389,    542,    610:     Courts,   f 
208;    Criminal  Law,   {{   308-570.    636,   «*a 
753,  780,  1137;   Customs  and  Usages;    Dam- 
ages, IS  158-182;  Death,  {«  64.  67:    Dedks 
tion.  If  43,  44;    Deeds,  {§  96,  208;    Deposi- 
tions;    Discovery;     Divorce,     {$     129,    32T 
Domicile,  |   8;    Ejectment,  {{   90-96;    Ecu- 
nent  Domain,  {  293;    Exchange  of  Property: 
Executors    and    Administrators,   H    70,    St*.. 
450;    Execution,  {  433;     Fraud,    Si  49.  57: 
Fraudulent  Conveyances,  {(  74,  183;   Gamine. 
I   49;    Gifts;    Highways,  jj    184,    210-215. 
Homicide;    Husband   and  Wife,  S    333:    lo- 
jnnction,  |  128;    Insane  Persona,  (2;   Insur- 
ance, II  137,  665;    Intoxicating  Ldqoors.  H 
226,  236;    Judgment,  }{  126.  199,  S18:  I.and- 
lord  and  Tenant,  g  169;    Libel  and  Slander. 
Si  104,  112;    Limitation  of  Actions,   I   196: 
Lotteries,  g  29;   Master  and  Servant,  H  2C5- 
281,   330;    Mechanics'  Liens,  {  288;    Mort- 
gages, SS  37,  38,  114,  297;  Municipal  Corpo- 
rations, SS  640,  654,  818,  819;  Neplicence.  H 
121-134;    Newspapers;     New  Trial,    if    TO, 
168;    Notice;    Nuisance,  J  49;    Partnership. 
t  53:    Paupers,  {§'  22,  62;    Payment,  I  06: 
Pleading,  {  382;    Principal  and  Agent,  f  24: 
Quo  Warranto,  I  55;   RaUroads,  if  347.  31\ 
895,  481,  482,  484,  485;    Reference;    Refor- 
mation of  Instraments,  {I  41,  46;   Replevic: 
Sales,  {{  52,  181,  868,  SSL;   Sututea.  J  2t«: 
Street  Railroads,   {   ll4;    Taxaticm.    f  446: 
Tenancy  in  Common;  Trade-Marks  and  Trade- 
Names,  i  93;    Trespass,  {  19;    Trial,  fS  53- 
82,  153,  194,  252;    Trover  and  Conversion. 
S  9;    Trusts,  SS  S8,  110;    Vendor  and  Par- 
chaser,  S  350;    Waters  and  Water  Cooraes, 
S  209;    Witnesses;   Work  and  Labor,  i  2S. 

I.  JimiCIAX.  NOTICE. 

S  5  (Vt.)  The  court  will  take  judicial  notic? 
as  a  matter  of  general  knowledge  that  roof 
guards  are  in  effective  use  to  prevent  soov 
from  sliding  from  a  roof.— Bishop  ▼.  Beads- 
boro  Chair  Mfg.  Co.,  81  A.  454. 

S  19  (N.H.)  The  court  held  not  to  jndidalbr 
know  whether  the  average  skill  of  the  mediet] 
profession  as  a  body  is  higher  than  that  of 
physicians  practicing  in  particular  localities.— 
McBride  v.  Huckins,  81  A.  528. 

n.  FRES1TMPTION8. 

S7I  (Md.)  Proof  of  the  mailing  of  origiaal 
letters  raises  the  presumption  of  their  receipt 
by  the  addressee.---Goodman  v.  Saperstein.  81 
A.  695. 

178  (Pa.)  In  ejectment,  testimony  as  to  at- 
tempt by  defendant  to  suborn  one  of  plaintiff** 
witnesses  was  admissible. — Power  t.  Groras. 
81  A.  416. 

S83  (Md.)  It  is  presumed  that  public  oS- 
cers,  in  the  discharge  of  their  duties,  prop- 
erly performed  them. — Union  Trust  Co.  of  Ma- 
ryland T.  State,  81  A.  878. 

IV.  REI.EVANO Y.  KATERIAIilTT.  ANP 
COMFETENCT  IN  OENERAI.. 

(A)    Fasts  la  Isaac  aad  Relcraat  ta  !■•«••. 

{IIS  (Me.)  The  price  at  which  a  corpora- 
tion's valid  bonds  were  sold  is  competent  eri- 
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dence  of  the  Talue  bonds,  invalid  aa  constituting 
an  overissue,  would  liave  had,  it  valid. — Mullen 
Y.  Bastern  Trast  &  Banking  Co.,  81  A.  948. 

S  1.13  (NJ.)  In  action  for  damages  to  real 
estate  by  fire  from  locomotive,  evidence  of 
cost  of  bnildings  held  relevant  as  to  damages 
sustained.— Goodman  v.  Lehigh  Valley  R.  Co. 
of  New  Jersey,  81  A.  848,  851;  Mays  ▼.  Same, 
Id.  851. 

(O  similar  Facta  and  TraaaaetloBa. 

{135  (Vt)  In  an  action  for  fraud  inducing 
a  sale  of  ^oods,  evidence  of  other  frandnlent 
representations  held  inadmissible. — Griswold  ▼. 
Wentworth,  81  A.  622. 

i  136  (Vt)  In  an  action  for  damages  caus- 
ed by  nuisance,  evidence  of  a  recurrence  of  the 
injury  since  the  suit  was  brought  held  admis- 
sible.—Biahop  ▼.  Readaboro  Chair  Mfg.  Co.,  81 
A.  454. 

(D)   Materlalltr. 

i  143  (Vt.)  A  witness  having  testified  that 
after  the  ezecntion  of  a  deed  to  the  land  in 
controversy  he  believed  the  grantee  was  the 
owner  of  it,  a  question  as  to  whether  he  had 
not  stated  under  oath  that  another  owned  the 
land  held  immateriaL— Lfuig  ▼.  Clark,  81  A. 
625. 

V.  BEST  AMD  SECOHBABTEVIDEXCE. 

{  157  (Fa.)  In  preliminary  mandamns  pro- 
ceedings by  dty  against  water  company,  testi- 
mony as  to  cost  of  plant  held  not  to  be  exclud- 
ed because  trial  court  assumed  that  the  com- 
pany's books  and  papers  wonid  better  show  the 
cost.— City  of  Williamsport  v.  Citizens'  Water 
&  Gas  Co.,  81  A.  816;  Same  ▼.  Williamsport 
Water  Co.,  Id.  324. 

Primary  evidence  held  not  to  be  exclnded  be- 
cause other  corroborative  or  stronger  and  more 
conclusive  evidence  might  have  been  intro- 
duced.— Id. 

I  163  (N.J.Snp.)  Testimony  from  memory  to 
the  contents  of  reports  of  a  geological  survey, 
where  snch  reports  were  not  produced,  held 
properly  stricken. — Stoat  t.  E&son  Portland 
Cement  Co.,  81  A.  737. 

f  166  (Conn.)  In  an  action  to  recover 
amounts  paid  out  as  margins  for  defendant, 
held  error  to  admit  oral  testimony  that  certain 
items  shown  to  have  been  paid  out  were  regu- 
larly charged  on  the  broker  s  books;  the  books 
being  accessible. — Raymond  v.  Parker,  81  A. 
1030. 

f  174  (Md.)  Carbon  coi>ieB  of  letters,  heid 
admissible  on  proof  of  mailing  of  originals  and 
establishment  as  copies. — Goodman  v.  Saper- 
stein,  81  A.  685. 

Vn.   ADMISSIONS. 

(A)  Hatave,  Foroi,  aaal  laoiateats  la  Oca- 
eral. 

{ 220  (Vt.)  Testimony  that  husband  never 
claimed  property  as  bis  held  admissible  with 
other  testimony  that  the  wife  always  treated 
it  as  hers.— Donovan  ▼.  Sellnaa,  81  A.  236. 

(B)  Proof  and  Blleet. 

{264  (Vt.)  An  admission  of  plaintiffs'  conn- 
gel,  in  an  action  for  deceit,  in  selling  mortgaged 
diattels,  held^  equivalent  to  the  admission  sought 
by  a  question  to  plaintiff  on  cross-examination 
making  it  not  error  to  exclude  the  question. — 
Kennett  v.  Tudor,  81  A.  633. 

Vm.  DEOIJUtATIOHS. 

(A)  ITatare,  Form,  and  Inetdenta   tn  Gen- 
eral. 

{269  (Conn.)  One's  intention  to  do  an  act 

ia  a  fact  admissible  in  evidence  to  explain  the 
act;  and  may  be  proved  by  his  words  or  in- 
ferred by  his  conduct. — Sallies  v.  Johnson,  81 
A.  974. 


{271  (Ckinn.)  In  a  proceeding  to  settle  ac- 
counts of  executors,  declarations  of  the  testa- 
tor as  to  an  indebtedness  of  one  of  the  execu- 
tors to  him  held  admissible  under  Gen.  St. 
1902,  {  705,  in  support  of  objection  that  such 
indebtedness  had  not  been  charged  in  the  ac- 
count.— Mulcahy  v.  Mulcahy,  81  A.   242. 

{271  (Pa.)  Declarations  of  county  treasuaer 
to  third  persons,  not  in  presence  of  witness, 
held  not  admissible  in  evidence  to  contradict  his 
statements.— Africa  v.  Trexler,  81  A.  707. 

{271  (Vt)  Testimony  of  statements  by  wife 
to  tenant  offered  on  issue  of  ownership  as  be- 
tween widow  and  heirs  of  decedent  held  not 
objectionable  as  self-serving. — Donovan  v.  Se- 
llnaa, 81  A.  235. 

XZ.  HEARSAY. 

{317  (N.J.Sup.)  Testimony  of  witness  aa  to 
whether  he  could  sell  plaintiff's  horse  held  not 
objectionable  as  hearsay. — See  v.  Public  Service ' 
Ry.  Co.,  81  A.  745. 

{318  (Conn.)  Evidence  of  what  another  re- 
ported to  plaintiff  aa  to  purchasing  and  selling 
stock  held  hearsay,  when  offered  to  prove 
whether  purchases  and  sales  were  actually 
made.— Raymond  v.  Parker,  81  A.  1030. 

{318  (N.J.Sup.)  In  a  suit  for  services  ren- 
dered, a  letter,  offered  by  defendant,  to  show 
that  ut  the  opinion  of  the  writer  plaintiff  was 
not  entitled  to  recover,  was  properly  excluded. 
— Backes  t.  Movsovich,  81  A,  497. 

X.  DOCUMENTART  EVIDENCE. 

CA)   Public    OF    Omolal    Acta,  Proceedlnirat 
Records,  and  CertMcatea. 

{332  (N.J.Ch.)  On  a  petition  to  have  the 
surplus  derived  from  foreclosure  sale  held  to 
secure  the  inchoate  right  of  dower  of  the  mort- 
gagor's wife,  certain  evidence  held  competent. — 
Wood  V.  Price,  81  A.  664, 

(B)  Exempllllcatlona,       Tranaorlpta,       and 
Cerllfled  Coplea. 

{  348  (Md.)  Under  Code  art.  35,  {  40.  and  in 
view  of  aection  64,  held,  that  certified  copies  of 
the  record  of  a  foreign  Judgment  were  inadmis- 
sible In  evidence.— Mundy  v.  Jacques,  81  A. 
288. 

(C)   Private  'Wrltlnara  and  Pnblicatlona. 

{  355  (C!onn.)  In  an  action  by  a  buildin;;  con- 
tractor for  the  value  of  labor  and  materials,  a 
certain  memorandum  of  items  of  labor  held  ad- 
missible in  connection  with  his  testimony  to  its 
accuracy.— Hawken  v.  Daley,  81  A.  1053. 

(D)  Prodnotlon,    Antbentlcatloa,    and    Bt- 
feot. 

{373  (NX)  Where  there  is  no  subscribing 
witness  to  a  bond,  testimony  that  witness  saw 
defendant  rign  it  held  to  justify  its  admission.'— 
Dayton  v.  Boettner,  81  A.  726. 

{  376  (Pa.)  Time  book  of  an  employer  made 
from  time  slips  not  produced  held  uadmissible 
in  evidence. — Bockelcamp  v.  Lackawanna  &  W. 
V.  B.  Co.,  81  A.  93. 

XX.  PAROr    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRTIING8. 

(A)    Contradlettnar,  Varrlns,  or  Addlns  ta 
Terms  of  'Written  Inatrnntent. 

{419  (N.H.)  In  a  suit  to  compel  specific 
performance  of  a  contract  to  will,  parol  evi- 
dence tending  to  show  the  consideration  of- 
complainant's  contract  held  admissible. — Day  v. 
Washburn,  81  A.  474. 

{423  (N.J.)  Negotiable  Instruments  Act,  { 
68,  relating  to  parol  testimony  as  to  relative 
liability  of  indorsers,  held  to  apply  to  a  note 
in  renewal  of  a  note  made  end  indorsed  before 
passage  of  the  act. — Schneider  v.  Mueller,  81 
A.  8^. 
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<C)  Separate    or    Snbseqaent    Oral    AKree- 
it. 


S44I  (Vt.)  Certain  evidence  held  properly 
excluded  in  an  action  for  deceit  in  selling  mort- 
gaged chattels  as  tending  to  impoach  the  bill 
of  sale— Kennett  v.  Tudor,  81  A.  633. 

§  444  (Pa.)  Maker  of  notes  cannot  overcome 
his  promise  to  pay  by  parol  £vidence  that  he 
was  not  to  pay  on  the  happening  of  certain 
contingencies.— Faux  v.  Fitler,  81  A.  91. 

<0)  Conatrnction    or   AppUeatiOD    of   I^aa- 
■rnaffe   of  'Written   Inatrniuent. 

1 456  (N.H.)  Extrinsic  evidence  is  admissible 
to  explain  the  meaning  of  the  word  "home"  in 
a  covenant  by  a  grantee  to  provide  a  home  for 
a  person  named. — Day  v.  Towns,  81  A.  405. 

Xn.   OFIiaON  EVIDEirGE. 

(A)   CoBClnalona     and     Opintona     of     W^lt- 
neaaea  in  General. 

§  471  (Conn.)  On  the  issue  whether  a  person 
had  acquired  a  legal  settlement  in  a  town,  a 
question  asked  him  held  objectionable  as  calling 
for  his  conclusion. — Town  of  Madison  v.  Town 
of  Guilford,  81  A.  1046. 

§471  (N.J.)  A  question  as  to  whether  two 
persons  were  living  together  as  man  and  wife 
held  not  objectionable  as  asking  for  a  conclu- 
sion.— Front  V.  Prout,  81  A.  757. 

$471  (Vt)  A  question  to  a  town  clerk 
whether  a  warning  for  an  annual  town  meeting 
■  was  posted  in  a  public  place  held  proper. — 
Bixby  T.  Roscoe,  81  A.  255. 

$471  (Vt.)  A  statement  of  a  witness  held 
improper  as  a  conclusion. — Griswold  v.  Went- 
worth,  81  A.  622. 

8472  (Vt.)  A  defendant,  in  an  action  for 
fraudulent  representations  inducing  a  sale  on 
credit,  held  properly  required  to  testify  as  to 
his  understanding  at  the  time  as  to  what  prop- 
erty was  exempt  from  execution. — Griswold  v. 
Wentworth,  81  A.  622. 

i  473  (Vt.)  In  an  action  for  injuries  to 
plaintiff's  house,  her  husband  held  entitled  to 
give  his  opinion  as  to  the  amount  of  damages. 
— Bishop  V.  Readsboro  Chair  Mfg.  Co.,  81  A. 
454. 

$  474  (Pa.)  In  condemnation  proceedings, 
certain  witnesses  held  not  competent  to  express 
an  opinion  on  the  value  of  land  condemned. — 
.Mitchell  V.  Columbia  &  P.  D.  Ry.  Co.,  81  A. 
898. 

$500  (Vt.)  Question  to  an  expert  witness  on 
the  issue  of  value  held  to  take  a  wrong  basis 
for  his  opinion. — Rowley  v.  Shepardson,*  81  A. 
917. 

$501  (Pa.)  Question  to  witness  held  not  er- 
roneous, as  asking  opinion  as  to  facts  not  in 
evidence. — Dougherty  v.  Briggs,  81  A.  201. 

$502  (Vt.)  In  an  action  for  fraud  inducins 
the  purchase  of  a  sugar  orchard,  questions  on 
the  cross-examination  of  a  witness  testifying 
to  the  value  of  the  orchard  held  competent. — 
Rowley  V.  Shepnrdson,  81  A.  917. 

XIV.   WEIGHT  AND  SUFFICIENCY. 

1 588  (Del.Super.)  Where  the  evidence  is 
conflicting,  it  is  the  jury's  duty  to  re<:oncilc  it. 
if  possible;  otherwise,  to  reject  that  believed 
to  be  untrue.— Knowlea  v.  Massey,  81  A.  470. 

1 589  (Conn.)  The  jury  may  credit  the  un- 
corroborated testimony  of  plaintiff,  though  it 
seems  contrary  to  the  probabilities  of  the  case. 
—Barrett  v.  Connecticut  Co.,  81  A.  0C;5. 

$591  (Vt.)  Secondary  evidence  admitted 
without  objection  is  to  be  considered  at  its 
natural  probative  value  against  the  one  in- 
troducing it— Clark  v.  Wild,  81  A.  o-IG. 

EXAMINATION. 

See  Witnesses,  $$  255-282i,i. 


EXCEPTIONS. 

See  Appeal  and  Error,  $f  204,  260-274,  724: 
Deeds,  $  138;  Indictment  and  Information. 
I  111;  Trial,  $§  76,  82,  278,  283. 

EXCEPTIONS,  BILL  OF. 

I.  NATURE,  FORM,  AND  CONTENTS 
IN  OENERAI.. 

$  9  (Md.)  Facts  not  appearing  of  record  can 
only  be  presented  on  appeal  by  bill  of  excep- 
tions or  some  equivalent. — Wilkin  Mfg.  Co.  t. 
Melvin,  81  A.  879. 

n.  SETTI.EMENT.  SIGNING,  AITO 
FUJNG. 

$55  (R.I.)  A  petition  to  establish  the  tmth 
of  exceptions,  under  Gen.  Laws  19(»9,  o.  2!*s, 
$  21,  Acid  to  be  dismissed.— Allen  &  Re«d  t. 
Russell.  81  A.  438. 

S  55  (R.I.)  Where  certain  of  defendant's  ex- 
ceptions in  its  bill  were  not  stated  separately 
as  required  by  statute,  plaintiff's  motion  tr> 
dismiss  the  petition  to  establish  the  truth  of 
the  exceptions  will  be  granted. — Rimmer  t. 
Aachen  &  Munich  Fire  Ins.  Co.,  81  A-  977. 

$56  (Md.)  A  bill  of  exceptions  which  is  not 
signed  by  the  court  cannot  be  considered  on 
appeal.— Goodman  ▼.  Saperstein,  81  A.  695. 

EXCHANGE  OF  PROPERTY. 

See  Fraud,  $  57. 

$  13  (Vt)  Evidence  held  admissible  as  show- 
ing the  probability  that  the  terms  of  a  con- 
tract were  not  as  contended  by  a  party. — Dana 
V.  Randall,  81  A.  250. 

EXCISE. 

See  Intoxicating  Liquors. 

EXCUSE. 

See  Contracts,  $  303. 

EXECUTION. 

See  Bankruptcy,  |  279;  Dower,  $  88;  Heehao- 
ics'  Liens,  $  201;  Sales,  $  474. 

H.  PROPERTY  SUBJECT  TO  EXECU- 
TION. 

$  48  (Md.)  Judgment  in  attachment  of  rail- 
road mortgage  bonds  held  required  to  be  a  con- 
demnation of  the  bonds  on  wnich  a  writ  of  fieri 
facias  may  be  issued,  and  the  bonds  sold,  and 
not  in  personam  against  the  custodian. — De 
Beam  v.  De  Galard  de  Brassac  de  Beam,  81 
A.  223. 

in.   ISSUANCE.   FORM,   AND   REQUI- 
SITES OF  WRIT. 

$  99  (Me.)  Scire  facias  to  obtain  an  alias 
execution  does  not  lie  under  Rev.  St.  c.  78.  S 
10.  where  upon  the  original  execution  real 
propert.v  has  been  sold  and  not  levied  upon  by 
appraisement  and  set-off.— Marsh  Bros.  &  Go. 
V.  Bellefleur,  81  A.  79. 

VII.  SAI.E. 

(A)   Manner.   Conduct,   Valldltri   and   Con- 
tIruiInK  or  Vacating. 

$247  (Pa.)  .\ttack  on  sheriff's  sale  60  years 
after  its  date  because  purchaser  was  an  as- 
signee for  creditor  of  defendant  held  not  to  be 
sustained  under  the  evidence.— Riffert  ▼.  Le- 
high Valley  Coal  Co.,  81  A.  810. 

(B)  Title  and  Rlarhta  of  Pnrekaaer. 

$  268  (Pa.)  A  purchaser  of  realty  at  sberUTs 
sale,  who  obtains  possession,  is  not  liable  in 
trespass,  where   the  le.Tse  was  subject   to  the 
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mortgage  under  which  the  property  was  sold. 
— Moudy  V.  Bell,  81  A.  551. 

S  286  (Me.)  A  bona  fide  purchaser  of  chat- 
tels at  sheriff's  sale  belonging  to  one  other 
than  the  judgment  debtor  nela  entitled  to  re- 
<-over  from  the  judgment  creditor  for  money 
liiul  and  received.— Dresser  v.  Kronberg,  81  A. 
•487. 

(D)  CoB-reyance  to  Pnrcbaaer. 

§315  (Pa.)  That  no  minute  of  acknowledg- 
ment of  sheriff's  deed  appeared  in  common 
pleas  minutes  held  not  to  affect  title  thereunder. 
— Riffert  v.  Lehigh  Valley  Coal  Co.,  81  A.  810, 

XI.  EXECUTION  AGAINST  THE 
PEBSON. 

S  425  (Vt.)  A  close  jail  certificate  may  be 
granted  against  defendant  on  a  judgment  against 
him  for  deceit  while  property  is  held  under 
at tarhment.— Rowley  t.  Sbepardson,  81  A.  917. 

$  433  (Vt.)  The  court,  on  motion  for  a  certi- 
fied execution,  held  justified  in  excluding  evi- 
dence offered  to  limit  the  amount  for  which 
Kuoh  an  execution  could  be  granted. — Manley  v. 
Johnson,  81  A.  919. 

§448  (Vt.)  A  plaintiff  obtaining  a  judgment 
in  an  action  for  deceit,  pursuant  to  the  stipu- 
lation of  the  parties,  held  entitled  to  a  certi- 
fied execution. — Manley  t.  Johnson.  81  A.  919. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  §{  1501  781:  Corpora- 
tions, S^lOO;  Courts,  is  200%,  2<)2;  Deeds, 
§  96;  Descent  and  Distribution;  Ejectment, 
I  95:  Election  of  Remedies,  |  7;  Evidence, 
Sf  271,  472;  Parties,  |  59;  Partnership,  $ 
804;  Principal  and  Agent,  i  46;  Quieting 
Title,  I  30;  Trusts,  {  102;  Wills;  Witness- 
es, 1$  143,  183. 

I.   ADMINISTRATION  IN  GENERA!.. 

S3  (Me.)  In  estates  where  collateral  heirs 
are  entitled  to  distribution,  the  estate  must  be 
duly  administered  under  the  statute  providing 
for  inheritance  taxation  (Rev.  St.  c.  8,  t  69, 
I^ws  1906,  c.  124.  U  86,  87).— Whiting  v. 
Famsworth,  81  A.  214. 

in.  ASSETS,  APPRAISAI.,  AND  IN- 
VENTORY. 

i  70  (Conn.)  The  burden  of  proving  a  debt 
flKiiinst  executors,  alleged  to  have  been  omit- 
ted from  the  inventory,  is  on  the  objector. — 
Mulcnhy  v.  Mulcahy,  81  A.  242. 

Where  executors  had  charged  themselves  with 
the  amount  of  the  inventory  in  their  final  ac- 
count and  had  made  oath  thereto,  the  burden 
was  on  one  objecting  that  the  account  did  not 
contain  a  debt  against  one  of  the  executors  to 
establish  the  indebtedness.— Id. 

IV.   OOI.IJBOTION  AND  MANAGEMENT 
OF  ESTATE. 

(A)   In  General. 

S  87  (N.J.Sup.)  Power  of  personal  represent- 
ative, under  death  act,  to  compromise  cause 
of  action  either  before  or  after  suit  in  good 
fuitb.  stated.— Manns  v.  A.  E.  Sanford  Co.,  81 
A.  491. 

$  109  (N.J.)  Item  claimed  by  administrator 
of  estate  in  bis  accounting  held  one  for  which 
lie  should  be  allowed  a  credit. — Huston  v.  Roe, 
81  A.  848. 

S  121  (Pa.)  Since  an  executor  empowered  to 
.sell  real  estate  takes  an  estate  in  the  land  un- 
der Act  Feb.  24,  1834  (P.  L.  70),  he  may  main- 
tain ejectment;  and  an  administrator  c.  t.  a. 
has  the  same  right— Power  v.  Orogan,  81  A. 
41(5. 


VI.  ALLOWANCE  AND  PAYMENT  OF 
CIAIMS. 

(A)  I.lablIItlcii  of  Batate. 

I  205  (Pa.)  Evidence  held  insuftioient  to  sus- 
tain claim  for  services  in  nursing  decedent  dur- 
ing his  last  illness.— Wise  v.  Martin,  81  A.  184. 

(B)  Preaentatlon  and  Allovranee. 

§  224  (N..T.Ch.)  Under  the  express  provision 
of  P.  U  1898,  p.  738.  S  G7  et  seq.,  claims  of 
heirs  against  an  administrator  for  exoneration 
from  a  mortgage  made  by  the  deceased,  not  pre- 
sented before  the  rule  to  bar  creditors  is  made 
absolute,  are  barred.— Smith  v.  Wilson,  81  A. 
851. 

An  heir  holding  a  right  to  exoneration  against 
the  estate  from  a  mortgage  debt,  held  by  a 
third  part)',  is  a  creditor  within  Orphans' 
Court  Act  (P.  L.  1898,  pp.  738,  740)  iS  67, 
70.— Id. 

8  227  (N.J.Ch.)  Tnder  2  Gen.  St.  .1895,  p. 
2112,  i  47.  held,  that  presentment  of  claim 
to  the  administrator  for  exoneration  of  heirs 
from  a  mortgage  amounted  merely  to  a  claim 
for  the  payment  of  any  defi<'ieney  after  the 
land,  as  primary  security,  had  been  exhausted. 
—Smith  v.  Wilson,  81  A.  851. 

(D)  Priorltlea  and  Payment. 

g27l  (N.J,)  Under  terms  of  will,  debts  con- 
tracted by  executors  in  carrying  on  business 
but  not  former  debts  of  the  testator  held 
chargeable  as  liens  against  the  land. — Paul  v. 
Wilson,  81  A.  &15. 

Will  held  to  show  intention  of  testator  that 
net  rent/  from  continuation  of  factory  busi- 
ness should  l>e  applied  to  discharge  mortgage 
debts,  and  that  his  general  debts  should  be  sat- 
isfied  out   of  his    personalty.— Id. 

VH.  DISTRIBUTION   OF   ESTATE. 

1315  (N.J.Ch.)  A  court  of  chancery  will 
not  give  directions  concerning  the  distribution 
of  a  testamentary  fund  until  the  time  for  dis- 
tribution arrives.— Xagle  v.  Conard,  81  A.  841. 

Vm.  SAUBS  AND  CONVFTANCBS  UN- 
DER ORDER  OF  COURT. 

(A)  When  Aatborlsed. 

§326  (N.H.)  A  will  construed,  and  held  to 
require  the  sale  of  testator's  real  estate  for 
distribution. — French  v.  Lawrence,  81  A.  70.'). 

IX.  -INSOLVENT    ESTATES. 

S4I6  (N.J.)  An  executor  of  an  insolvent  es- 
tate held  required  to  pay  to  the  creditors  such 
a  percentage  of  their  claims,  principal  and  in- 
terest, as  the  funds  will  permit. — Lowentraut 
T.  Jackson,  81  A.  743. 

X.  ACTIONS. 

§429  (Pa.)  Action  by  beir  of  decedent 
against  the  administrator  for  moneys  had  and 
received  held  not  maintainable. — Wentz  v.  Blair, 
81  A.  144.  . 

§450  (N.J.Ch.)  Evidence,  in  an  action  l)y 
heirs  against  an  administrator  to  compel  exon- 
eration of  their  land  from  a  mortgage  made  l)y 
deceased,  held  insufficient  to  show  a  present- 
ment to  the  administrator  as  required  by  Or- 
phans' Court  Act  (P.  L.  1898,  p.  738)  §  67  et 
seq.,  and  before  the  claim  was  barred  by  a  final 
rule  against  creditors. — Smith  v.  Wilson,  81  A. 
851. 

§450  (Pa.)  In  ejectment  by  administrator  c. 
t.  a.,  where  defendant  relies  on  alienation  of 
premises  to  herself  In  consideration  of  mainte- 
nance and  support  of  life  tenant,  evidence  of 
value  of  property  and  of  defendant's  services 
held  admissible.— Power  v.  Grogan,  81  A.  416. 
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{454  (Pa.)  Ezecator  d.  b.  n.  c.  t.  a.  substi- 
tuted as  defendant  held  to  have  waived  irregu- 
larities in  sale  under  writ  of  venditioni  ex- 
ponas.—Riffert  T.  Lehigh  Valley  Coal  Co.,  81 
A.  810. 

XI.  AOCOUNTINO  AND  SETTLEMENT. 
(E)   StatlBK,    SettllBK,    Openlnc    anal    R«- 

{  507  (Pa.}  Where  an  auditor  is  appointed  to 
pass  on  specifiu  exceptions  to  an  administrator's 
account,  he  cannot  surcharge  the  administrator 
as  to  an  item  not  covered  by  any  of  the  ex- 
ceptions.—In  re  Ford's  Estate,  81  A.  200. 

{513  (Md.)  An  administrator  may  recover 
as  an  individual  from  the  real  estate  of  the 
estate  the  amount  overpaid  by  him  in  his  ac- 
counting as  administrator,  if  the  payments 
were  properly  chargeable  against  the  estate.— 
State  V.  Graham,  81  A.  31. 

Zn.  FOREION  AND  ANOII.I.ABT  AD- 
MINISTRATION. 

{519  (N.J.Ch.)  Neither  2  Gen.  St  1895,  p. 
1429,  {  21,  nor  Orphans'  Court  Act,  {  29,  au- 
thoruse  an  ancillary  administrator  with  the  will 
annexed,  appointed  by  the  orphans'  court  of 
the  county  in  which  the  realty  is  situate,  to 
exercise  a  power  of  sale  of  realty  given  to  the 
executors  named  in  a  nonresident's  will,  who 
are  acting  as  such  in  the  jurisdiction  of  his 
domicile.— Smith  v.  Abbott,  81  A.  115. 

EXEMPLARY  DAMAGES. 

See  Damages,  {87.  * 

EXEMPTIONS. 

See  Evidence,  {  472;  Homestead;  Taxation,  {{ 
160,  193-231: 

I.  NATVBS  AND  EXTENT. 

(O  Property  and  Risl^ta  Bxempt. 

{48  (Md.)  Under  Code  Pub.  Gen.  Iaws 
1904,  art  9,  {  33,  an  attaching  creditor  was 
not  entitled  to  a  Judgment  against  the  gar- 
nishee for  any  amount,  where  the  only  sum 
due  from  the  garnishee  to  the  debtor  was  $13. 
— Wilmer  v.  l^stein,  81  A.  379. 

EXONERATION. 

See  Executors  and  Administrators,  {{  224,  227, 
450;   Quieting  O^tie,  {  30. 

EXPERT  TESTIMONY. 

See  Evidence,  {{  471-602. 

EXPLOSIVES. 

See  Master  and  Servant,  {  265. 

1 7  (Pa.)  A  wholesale  dealer  in  fireworks 
held  not  liable  for  injuries  to  a  boy  taking  a 
piece  of  fireworks  from  the  refuse  and  there- 
after injured  by  the  explosion  on  his  lighting 
it— Carpenter  v.  John  M.  Miller  &  Son,  81 
A.  439. 

{  1 1  (N.J.)  In  an  action  for  injuries  to  plain- 
tiff at  a  pleasure  resort  owned  by  defendant, 
evidence  held  to  show  no  negligence  of  defend- 
ant in  arrangements  for  witnessing  a  fire- 
works exhibition. — Reisman  v.  Public  Service 
Corporation  of  New  Jersey,  81  A.  838,  840.    ' 

EX  POST  FACTO  UWS. 

See  Statutes,  {  263. 

EXPRESS  COMPANIES. 

See  Carriers,  {  114. 


EXPRESS  TRUSTS. 

See  Tnists,  (  81. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

I.  Cnm.  UABIUTT. 

(A)  Aota  OonatltnttitK  Falae  la  _ 
and  Lilabllltr  Therefor. 

§  15  (N.J.)  Plaintiff,  arrested  imder  Geoenl 
Railroad  Act  1903,  {  59,  for  riding  berond  the 
distance  for  which  he  had  paid  his  fare  witbos: 
paying  an  additional  fare,  could  not  render  de- 
fendant company  liable  for  false  impriaonmen: 
by  tendering  fare  after  arrest— Crotoia  v. 
Pennsylvania  B.  Cc>.,  81  A.  107. 

FARES. 

See  Carriers,  (  12;    False  Imprisonment; 

FEES. 

See  Attorney  and  Client,  (  136;  Corporatigiia 
}  585;  Costs,  {{  66,  175;  Reference;  Wilk, 
U  405,  415.  izi. 

FEE  SIMPLE 

See  Wills,  {{  597-601. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ((  129,  168-200^  239. 

FIERI  FACIAS. 

See  Execution,  (  48. 

FILING. 

See  Appeal  and  Error,  U  627,  1191;  Home- 
stead;  lis  Pendens,  {  13;   Pleadfins,  {  4<Ki. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  {{  66-78,  U7& 

FINDINGS. 

See  Appeal  and  Error,  {{  1008-1022:  BoshsBd 
and  Wife,  {  121;  Insane  Persons,  |  27;  Nai- 
sance,  (  49;    Railroads,  {  482. 

FINES. 

{  19  (Me.)  Plaintiff  held  not  entitled  to  re- 
cover money  paid  under  an  illegal  compromiie 
of  punishment  assessed  against  him. — Hoolehia 
V.  Inhabitants  of  Kennel>ec  County,  81  A.  449. 

A  fine,  illegally  imposed,  but  volontary  paid 
onder  mistake  of  law,  is  not  recoverable.— Id. 

FIRE  ESCAPES. 

See  Negligence,  {{  65,  121,  124.  126,  ISi. 

FIRES. 

See  Damages,  {{  112.  124.  174;  Evidence,  f 
113;  Insurance,  {{  553,  665;  landlord  and 
Tenant  {  184;    Railroads,  {{  453-4KS. 

FIREWORKS. 

See  Explosives;  Master  and  Servant,  |  31& 

FISH. 

See  Commerce.  ((  33,  72.  77;  Statea;  Stat- 
utes, {  64. 

FIXTURES. 

{  17  (N.H.)  Whether  the  ownership  of  « 
stove  installed  by  the  tenant  remaindeo  in  hn 


Topics  ft  BccUon  (I)  NUMBERS  In  this  Index  *  Dae.  *  Am.  Dig.  Key  No.  Series,  *  Reporter  IndaxM  acTM 


Digitized  by  VjOOQ'C 


1171 


INDEX-DIGBST 


Fraud 


after  she  accepted  a  second  lease  depends  apon 
the  intention  of  the  parties  when  the  second 
lease  was  made.— Ferguson  v.  O'Brien,  81  A. 
479. 

S32  (N.H.)  A  tenant's  right  to  remove  fix- 
tures continues,  so  long  as  he  remains  in  pos- 
session of  the  premises  by  the  landlord's  con- 
sent, even  after  the  lease  has  expired.— Fergu- 
son T.  O'Brien,  81  A.  479. 

FOOD. 

i  3  (Pa.)  Act  May  29,  1901  (P.  h.  327),  held 
not  to  authorize  the  dairy  and  food  commis- 
sioner to  require  matters  to  be  inserted  in  an 
application  for  a  license  to  manufacture  or 
sell  oleomargarine,  butterine,  and  similar  prod- 
ucts, except  to  advertise  the  nature  of  the 
product.— Dotson  v.  Foust,  81  A.  911. 

The  dairy  and  food  commissioner  held  to  have 
no  power  to  refuse  a  license  to  sell  oleomar- 
|;arine.  on  the  ground  that  the  applicant  is  sell- 
mg  oleomargarme  containing  ingredients  caus- 
ing it  to  resemble  yellow  butter.— Id. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  {  290. 

I.   OlVn.  UABUJTT. 

{  24  (Me.)  Under  Rev.  St  c.  96,  H  1.  2,  4,  a 
declaration  in  forcible  entry  and  detainer  held 
insufficient— Karahalies  v.  Dnkais,  81  A.  1011. 

FORECLOSURE. 

See  Mortgages,  {{  479,  607. 

FOREIGN  CORPORATIONS. 

See  Corporations,  H  631-072. 

FOREIGN  JUDGMENTS. 

See  Judgment,  i  818. 

FOREMAN. 

See  Master  and  Servant,  {{  129,  182,  189,  231. 

FORFEITURES. 

See  Insurance,  |  335. 

FORMER  ADJUDICATION. 

See  Judgment,  {§  606.  644-749. 

FORMS  OF  ACTION. 

See  Action,  M  27,  35;    Ejectment 

FRANCHISES. 

See  Bridges,  8_15;  Commerce,  I  70;  Ease- 
ments, I  1;   Taxation,  K  376-^394. 

FRAUD. 

See  Appeal  and  Error,  §!  1175,  1201;  Brokers, 
i  37;  Compromise  and  Settlement,  t  18; 
Deeds,  !  70:  Estoppel,  §  120;  Evidence,  || 
135,  264,  441,  472,  502;  Execution,  {{  425, 
448;  Frauds,  Statute  of;  Fraudulent  Con- 
veyances; Insurance,  {{  653,  665;  Judg- 
ment i§  386,  392,  522;  Mortgages,  §S  209, 
217;  Partnership,  |  311;  Payment,  8  84; 
Pleading,  |l  248,  382;  Beformation  of  In- 
struments, i  37;  Sales,  i  52;  Trial,  {  53; 
Trusts,  IS  91-110;   Wills,  {  153. 

I.  DECEFTIOir   OONSTinrnHO 

FBAITD,  AWP  I.IABIUTY 

THEBEFOB. 

1 1  (Conn^  "Frand"  defined.— SalUea  v.  John- 
son, 81  A.  974. 

{4  (Conn.)  The  breach  of  a  promise  made 
in  good  faith  to  perform  an  act  will  not  sup- 


port an  action  of  fraud.- Sallies  v.  Johnson,  81 
A.  974. 

§  9  (Conn.)  "Fraudulent  representation"  de- 
fined.—Sallies  v.  Johnson,  81  A.  974. 

§  9  (Me.)  Essential  elements  of  actionable 
deceit  stated.— Patten  v.  Field,  81  A.  77. 
,  §  12  (Conn.)  To  be  actionable,  a  misrepre- 
sentation must  relate  to  a  past  or  existing  fact, 
and  a  promise  to  do.au  act  in  the  future  can- 
not as  a  rule  be  an  actionable  fraudulent  rep- 
resentation.— Sallies  v.  Johnson,  81  A.  974. 

A  false  promise  to  do  an  act  in  the  future 
which  the  promisor  has  no  present  intention  of 
doing  will  support  an  action  for  deceit. — Id. 

f  23  (Vt.)  A  party  to  a  contract  may  rely  on 
the  representations  of  the  adverse  party  as  to 
his  ownership  of  a  specific  piece  of  proper^. — 
Manley  v.  Johnson,  81  A.  919. 

§30  (Pa.)  No  person  can  claim  an  interest 
under  a  fraud  committed  by  another,  however 
innocent  he  may  be. — In  re  Stirk's  Estate,  81 
A.  187. 

n.  ACTIONS. 

(B)  Parties  and  Pleadiaar. 

{ 41  (Conn.)  Frand  need  not  be  snecifically 
pleaded  if  the  facts  alleged  authorize  an  infer- 
ence of  fraud.— Sallies  v.  Johnson,  81  A.  974. 

{42  (Conn.)  A  present  intent  to  deceive  up- 
on which  a  right  of  action  for  deceit  will  arise 
may  be  based  upon  a  hreached  promise  to  do  a 
future  act,  which  may  be  inferred  from  the 
facts  alleged  without  being  expressly  alleged. — 
Sallies  v.  Johnson,  81  A.  974. 

An  allegation  of  the  complaint  in  an  action 
for  fraud  held  to  suflSciently  allege  a  present 
intention  by  defendants  not  to  perform  a  cer- 
tain promise  made  by  them. — Id. 

{ 44  (Conn.)  Allegations  of  a  complaint  in 
an  action  for  frand  in  selling  plaintiff  a  barber 
business  held  to  sufficiently  allege  a  present  in- 
tention by  defendant  not  to  en^ge  in  the  bar- 
ber business,  so  as  to  constitute  actionable 
fraud  if  false.— Sallies  v.  Johnson,  81  A.  974. 

{49  (Vt.)  In  an  action  for  deceit  in  selling 
mortgaged  chattels,  proof  of  the  contract  of 
sale,  though  merely  as  matter  of  inducement, 
was  essential.— Kennett  v.  Tudor,  81  A.  633. 

{49  (Vt)  A  general  allegation  of  damages 
for  fraud  inducing  the  purchase  of  a  farm  hsld 
to  justify  the  admission  of  certain  evidence  to 
show  general  damages. — Rowley  v.  Shepardson, 
81  A.  917. 

(C)  BTldenee. 

{ 57  (Vt)  In  action  for  deceit  in  exchange 
of  horses,  evidence  as  to  kind  and  value  of 
horse  plaintiff  gave  to  defendant  held  material. 
— Rand  V.  Bordo,  81  A.  251. 

S  57  (Vt)  In  an  action  for  fraud  in  the  sale 
of  real  estate,  certain  evidence  held  admissi- 
ble as  against  a  specified  objection.— Rowley  t. 
Shepardson,  81  A.  917. 

In  an  acfaon  for  fraud  inducing  the  purchase 
of  a  sugar  orchard,  testimony  of  a  wltnesB  as 
to  the  market  value  of  the  product  of  the  or- 
chard held  properly  received  in  evidence. — Id. 

(D)  Damavea. 

i  59  (N.J.Sup.)  In   an    action  for   deceit  in 

sale  of  stock  and  privileges,  measure  of  dam- 
ages stated.— Duffy  v.  McKenna,  81  A.  1101. 
i  59  (Vt.)  In  an  action  for  deceit  in  selling 
property  concealing  the  mortgages  thereon. 
plaintiff  was  only  entitled  to  nominal  damages 
where  it  appeared  that  he  had  not  paid  off  the 
mortgages.— Kennett  v.  Tudor,  81  A.  633. 

(B)  Trial,  Jndvaieat,  aad  Review. 

{ 64  (Me.)  Where  there  were  facts  in  an 
action  for  deceit  from  which  the  jury  might 
have  reached  the  conclusion  that  plaintiff  did 
not  believe  and  rely  upon  the  alleged  misrepre- 
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sentations,  it  was  error  to  direct  a  verdict  for 
plaintiff.— Patten  v.  Field,  81  A.  77. 

Whetiier  the  elements  of  actionable  deceit  ex- 
isted in  an  action  tlierefor  were  questions  of 
fact.— Id. 

FRAUDS,  STATUTE  OF. 
ni.  PROMISES  rro.  answer  for 

DERT,  DEFAULT   OR  MISCAR- 
RIAGE  OF  ANOTHER. 

§  16  (N.J.)  A  promise  to  pay  brokers  a  cer- 
tain sum  on  consummation  of  contract  Acid 
not  invalid.— Semkin  v.  Hollander,  81  A.  980. 

VI.  REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

I  56  (Md.)  An  agreement  of  parties  to  pur- 
chase land,  to  be  paid  for  by  the  profits  of  their 
joint  operation  of  it,  held  within  the  statute  of 
frauds.— WUey  v.  Wiley,  81  A.  180. 

Vn.   SALES  OF   GOODS. 

(A)   Contracts  Vrttltia  Statate. 

§82  (Vt.)  A  patent  may  be  transferred  by 
an  oral  agreement;  such  agreement  not  being 
within  the  statute  of  frauds.— Whltcomb  t. 
Whitcomb,  81  A.  97. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

§  142  (Md.)  Though  an  agreement  of  parties 
to  purchase  land,  to  be  paid  for  by  the  profits 
of  their  joint  operation  of  it,  was  within  the 
statute  of  frauds,  so  that,  defendant  having 
taken  title  in  himself,  and  refused  to  convey, 
there  could  not  be  relief  by  specific  perform- 
ance or  declaration  of  a  trust,  held,  plaintiff 
could  have  relief  in  equi^ir  by  compensation  for 
his  share  of  the  profits  from  joint  operation. — 
Wiley  V.  Wiley,  81  A.  180. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  §§  179,  182,  216.  303,  305; 
Corporations,  §|  542,  561;  Creditors'  Suit; 
Dower,  §  53. 

X.   TRANSFERS   AND    TRANSACTIONS 
INVALID. 

(B)  Katnre  and  Form  ot  Traaafer. 

$31  (N..T.Ch.)  In  the  pursuit  of  fraud  against 
creditors  it  is  immaterial  whether  such  fraud 
was  perpetrated  by  means  of  judicial  or  other 
public  sales,  or  whether  it  was  by  private  agree- 
n)pnt  and  transfer. — Horton  v.  Bamford,  81  A. 
7(11. 

(D)  Indebtedness,   InsoIvener>-  and   Intent 
of  Grantor. 

§  64  (Md.)  For  a  conveyance  of  property  to 
be  valid  as  against  creditors  the  transfer  must 
be  bona  fide,  as  well  as  for  value.— Mundy  v. 
Jacques,  81  A.  289. 

§64  (N.J.Ch.)  Voluntary  conveyance  with 
actual  fraudulent  intent  held  void  as  against 
subsequent  creditor  of  grantor,  though  his  debt 
was  not  then  contemplated  by  the  grantor. — 
McXulty  V.  McCarthy,  81  A.  5(i8. 

(E)  Consideration. 

§  74  (N.J.Ch.)  One  taking  property  from  a 
debtor  under  certain  circumstances  held  bound 
to  pay  approximately  the  value  of  the  property, 
or  to  take  the  risk  of  being  held  responsible  (or 
such  inadequacy  of  considers  tion  as  showed  that 
the  transfer  was  not  a  fair  and  proi>er  one 
under  the  circumstances. — Ilorton  v.  Bamford, 
81  A.  761. 

As  to  a  voluntary  conveyance  made  by  one 
who  is  indebted,  there  is  an  irrebuttable  pre- 
sumption of  fraud. — Id. 


(F)  Confidential  Relations  t»t  Parties. 

{101  (N.J.Ch.)  While  a  settlement  upon  r,i> 
dependent  upon  the  settler  may  not  be  coa^i;- 
ered  as  a  badge  of  fraud,  the  dealings  betner-- 
near  relatives,  one  of  whom  is  largely  indebtr-l 
and  the  other  of  whom  obtains  bis  prop<>rtr. 
are  viewed  with  suspicion. — Horton  v.  Bamfoni 
81  A.  701. 

(0)  Reservations  and  Trusts  for   CraaOr. 

{  113  (Conn.)  Where  a  warranty  deed  abso- 
lute on  its  face  was  in  fact  a  mortgage  uadei 
an  unrecorded  defeasance,  it  was  iuTalid  as  t~< 
the  grantor's  creditors  and  trustee  in  banl- 
ruptc.v.— Rosenbhith  y.  De  Forest  &  Hotchkisa 
Co.,  81  A.  055. 

(H)  Preferenees  to  Creditors. 

§  122  (N.J.)  Mortgage  by  corporation  in  finan- 
cial straits  to  secure  creditors  assenting  to  if 
terms  held  invalid  under  Statute  of  Frauds  i- 
Comp.  St.  1910,  p.  2618),  §  12,  as  evincin?  an 
intent  to  hinder,  delay,  and  defraud  creditors,- 
Van  Clief  v.  Melville,  81  A.  824. 

(1)  Retention   of    Possession    or    Apparrst 

Title  by  Grantor. 

§  136  (Md.J  Under  Code.  art.  21.  $  41.  hr'i 
that  a  president  of  a  corporation  could  not  I? 
sale  and  delivery  of  corporate  projierty  to  him- 
self obviate  the  necessity  of  a  bill  of  sale.— 
Mundy  v.  Jacques,  81  A.  289. 

§  154  (Conn.)  A  quitclaim  deed  not  reconlei 
as  required  by  Gen.  St.  1902,  §  4036,  Ik  Id  in- 
valid as  to  the  grantor's  creditors. — Rus-n- 
bluth  v.  De  Forest  &  Hotchkiss  Co.,  81  A.  UVj. 

(J)  Knowledxe  and  Intent  of  Grantee. 

$  158  (N.J.Ch.)  Creditors  or  others  dealin; 
with  a  failing  debtor  are  chargeable  with  suvli 
facts  as  they  would  have  learned  had  they  pri'i'- 
erly  investigated. — Horton  v.  Bamford,  81  i. 
761. 

Transfers  by  a  debtor  while  suits  are  pea<l- 
ing  against  him  are  always  suspicious  cirtiun- 
stances  such  as  would  lead  a  reasonable  man  to 
investigate  concerning  the  financial  condition  cf 
his   transferror. — Id. 

§  162  (N.J.Ch.)  2  Gen.  St.  1893.  p.  1604.  I 
12,  relating  to  fraudulent  conveyances,  held  l'-> 
apply  only  where  there  was  an  actual  p.irtiu- 
pation  in  the  fraud  by  the  grantee  or  transferee. 
—Horton  v.  Bamford,  81  A.  761. 

n.   RIGHTS   AND    LIABILITIES    OF 
PARTIES   AND   PURCHASERS. 

(A)   Oriarinal  Parties. 

§  181  (N.J.Ch.)  Where  the  consideration  paH 
by  a  purchaser  on  a  transfer  of  property  by  a 
debtor  weut  to  satisfy  legitimate  debts  of  tb- 
debtor,  the  purchaser  will  be  protected  to  that 
extent.— Horton  v.  Bamford,  81  A.  761. 

§  183  (N.J.Ch.)  In  the  absence  of  satisfactorr 
proof  of  actual  fraud,  a  transfer  by  a  debtir 
will  be  sustained  to  the  extent  of  the  consid>-i^ 
ation  actually  given  and  declared  void  as  to  the 
residue. — Horton  v.  Bamford,  81  A.  761. 

'  <B)  Purchasers    from    Grantor. 

§  192  (Pa.)  A  purchaser  of  land  at  a  sheriff's 
sale  held  entitled  to  recover  damages  from  a 
prior  vendee  in  fraud  of  creditors  on  evicti'-a 
from  possession. — Moseby  v.  Fleck,  81  A.  SCk'. 

in.   REMEDIES    OF   CREDITORS   AND 
PURCHASERS. 

(A)   Persons  Bntltled  to  Assert  lavalldltr. 

§208  (N.J.Ch.)  Conveyance  in  a  trust  f'^r 
the  benefit  of  grantor  and  his  children  held  void 
as  to  future  creditor  of  grantor.— McNulty  v. 
McCarthy.  81  A.  568. 

§  208  (K.I.)  Pub.  Laws  1909,  c.  387,  held  n<>t 
to  invalidate  a  bulk  sale  of  a  stock  of  merchan- 
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dise,  except  as  to  creditors  at  the  time  of  the 
transfer— Boyajian  v.  Blacic,  81  A.  437. 

(C)  Rlvbt   ot  Action    to    Set    Aside    Trana- 
ter,  and  Defense*. 

{  237  (N.J.Ch.)  Jurisdiction  concerning  fraud- 
ulent conveyances  baa  been  exercised  by  courts 
of  equity  in  this  state  upon  ttie  theory  tliat  in- 
herent equitable  powers  were  being  exercised  ir- 
respective of  any  statute. — Horton  v.  Bamford, 
81  A.  761. 

(J)  Jndatment    or    Deeree    nnd    Kxecntlon 

§312  (N.J.Ch.)  Where  grantor  conveys  prop- 
erty in  trust  for  himself  and  children  retaining 
life  interest,  such  interest  should  be  exhausted 
in  favor  of  subsequent  creditor  before  recourse 
is  had  to  interests  of  remaindermen.— McNulty 
V.  McCarthy,  81  A.  568. 

Where  a  conveyance  is  made  in  trust  for  the 
benefit  of  the  grantor  and  bis  children,  such 
deed  is  valid  as  between  the  grantor  and  the 
trustee  and  his  children,  and  fraudulent  only 
so  far  as  is  necessary  to  pay  a  subsequent  debt 
of  the  grantor. — Id. 

Where  a  grantor  conveys  property  in  trust, 
income  to  be  paid  to  himself  fur  life  and  re- 
mainder to  his  children,  when  his  equitable  in- 
terest is  exhausted  to  pay  a  subsequent  debt, 
provision  will  be  made  for  apportioning  balance 
of  debt  equitably  among  the  different  remain- 
dermen.—Id. 

GAMING. 

See  Lotteries. 

I.   OAMBLIirO  CONTRACTS  AMD 
TRANSACTIONS. 

(A)    Nature    and    Validity. 

I  14  (Conn.)  When  speculative  contracts  for 
the  purchase  of  stocks  are  illegal  stated. — 
Raymond  v.  Parker,  81  A.  1030. 

(B)  RIshts   and    Remedies   of   Parties. 

§49  (Pa.)  Recoveiy  on  notes  cannot  be  de- 
feated on  the  ground  that  they  were  given  in 
gambling  transactions,  where  the  maker's  own 
testimony  shows  that  the  stock  dealings  in 
question  were  not  of  such  character.— Panx  v. 
Fitler,  81  A.  91. 

GARNISHMENT. 

See   Chattel   Mortgages,   S   138;    Exemptions; 
Judgment,  i§  410,  456. 

n.  PERSONS  AND  PROPERTY  SUB- 
JECT TO  GARNISHMENT. 

§52  (Conn.)  Gen.  St.  1902,  S  880.  relating 
to  garnishment,  construed,  and  held  that 
words  therein  do  not  mean  that  personalty;  can 
only  be  reached  by  garnishment  when  it  is 
hidden  from  sight  by  the  agent  or  trustee  of 
the  debtor.— Sutherland  v.  Brown,  81  A.  1033. 

IV.    WRIT  OR  SUBCMONS  AND  NOTICE, 
SERVICE,  AND  RETURN. 

)|95  (Md.)  Under  Code  Pub.  Gen.  Laws  1904, 
art.  75.  i  166,  and  article  9,  U  11,  29.  a  court 
held  not  to  have  jurisdiction  to  render  judg- 
ment against  a  garnishee,  where  the  only  serv- 
ice of  the  attachment  was  upon  an  agent  of 
the  firm  intended  to  be  garnished. — Wilmer  v. 
Kpstein,  81  A.  379. 

GIFTS. 

See  Descent  and  Distribution,  §  87. 

I.  INTER  VIVOS. 

§47  (N.XCh.)  The  burden  of  i>roof  held  to 
be  on  dominant  member  of  family  receiving 
gift  from  dependent  member  to  show  that  do- 
nor had  benefit  of  competent,  independent  ad- 
vice.—Albert  V.  Haebertv,  81  A.  C60. 


{49  (N.J.Ch.)  Burden  of  proof  resting  on 
dominant  member  of  family  receiving  gift  from 
dependent  member  held  not  successfully  car- 
ried.—Albert  V.  Baeberly,  81  A.  660. 

GOOD  FAITH. 

See  Bills  and  Notes.  H  330-367:  Executors 
and  Administrators,  §  87;  Fraud,  {  4;  Spe- 
cific Performance,  {  95. 

GOVERNOR. 

See  Statutes,  i§  26,  30. 

GROUND  RENTS. 

See  Vendor  and  Purchaser,  §  68. 

GUARANTY. 

See  Indemnity;   Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Death,  §  25;  Insane  Persons,  {  65;  Judg- 
ment, {  749. 

in.   CTTSTODT  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

§30  (N.J.)  The  guardian  of  infant  childreh 
held  authorized  to  use  the  income  of  their  es- 
tate for  their  education. — In  re  Alexander,  81 
A.  732. 

i  58  (N.J.)  The  orphans'  court,  in  the  absence 
of  statute,  has  no  power  to  direct  in  advance  a 
guardian  to  expend  the  income  of  his  ward's 
estate.— In  re  Alexander,  81  A.  732. 

P.  L.  1901,  p.  325,  held  not  to  authorize  the 
orphans'  court  to  direct  the  expenditure  by  a 
guardian  of  the  income  of  his  ward's  estate. 
-Id. 

VX.  ACCOUNTING  AND  SETTLEMENT. 

I  163  (Pa.)  Ward  represented  by  counsel  and 
personally  present  on  final  adjudication  of 
guardian's  account  held  not  entitled  on  subse- 
quent adjudication  of  trustee's  account  to  ob- 
ject to  taking  of  credit  for  items  with  which 
the  guardian  had  debited  himself. — In  re  Pleas- 
onton's  Estate,  81  A.  420. 

An  orphans'  court  decree  confirming  an  ac- 
count of  a  guardian  is  conclusive  of  all  the 
matters  contained  therein.— Id. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  ||  1032-1073. 

HEALTH. 

See  Food;   Licenses,  {{  6,  7. 

n.  REGULATIONS  AND  OFFENSES. 

f  37  (Vt.)  A  master  held  liable,  under  P.  S. 
5i)02,  for  the  acts  of  his  servant  in  distribut- 
ing free  samples  of  medicine,  though  in  viola- 
tion of  express  instructions. — State  v.  Cray,  81 
A.  4.50. 

HEARSAY  EVIDENCE. 

See  Evidence,  |i  317,  318. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Bridges;  Dedication,  i|  15,  44;  Ease- 
ments, I  18;  Eminent  Domain,  §  238;  Li- 
censes, i  50:  Municipal  Corporations,  8|  26!>, 
6.52-706,  733-821;  Railroads,  §S  303-350; 
Towns,  ii  30,  79;  Trespass,  |  19. 
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I.  ESTABUSHMEirr,  AIiTERATION, 
AND  DISOONTINUAMCE. 

(D)  Tlfle   to  Fee  and  Riglits   of  AbnttlBK 
Ovrnera. 

1 85  (N.H.)  The  rule  that  rights  of  adjoin- 
ing landowners  are  reciprocal,  and  are  deter- 
minable by  the  doctrine  of  reasonable  user, 
held  applicable  to  towns  in  their  qualified  own- 
ership and  control  of  highways  as  to  individ- 
uals,— Elliott  T.  Town  of  Mason,  81  A.  701. 

V.  BEOTTLATION  AND  TTSE  FOB 
TRAVEL. 

(B)  ITae  of  HlKliwaT   maA  Imw  of  tbe 
Road. 

S  166  (N.J.)  A  mie  adopted  by  the  board  of 
boulevard  commissioners,  controlling  Hudson 
county  boulevard  under  P.  L.  1898,  p.  173,  held 
not  authorized  by  P.  U  1888,  p.  397   (3  Qen. 


St.  1895,  p.  2882)  and  supplement  thereto  of 
dina,  81  A.  924. 


1891 


1891,  p.  79).— Clausen  v.  De  Me- 


{  176  (N.J.)  Law  of  the  road  relating  to  the 
passing  by  one  vehicle  of  another  one  moving  in 
the  same  direction  construed.— Smith  v.  Bar- 
nard, 81  A.  734. 

{  tt4  (N.J.)  Unexplained  presence  on  a  pub- 
lic highway  of  a  runaway  horse  harnessed  to  a 
wagon  held  to  raise  a  presumption  of  negligence 
of  the  owner. — Dennery  v.  Great  Atlantic  & 
Pacific  Tea  Co.,  81  A.  861. 

Evidence  that  wagon  which  ran  over  plaintiff 
was  conspicnonsly  marked  with  defendant's 
name  was  sufficient  to  warrant  the  inference 
that  defendant  was  the  owner. — Id. 

In  an  action  for  injuries  from  being  run  over 
by  a  runaway  horse,  negligence  of  the  driver 
held  a  question  for  the  jury.— Id. 

{  186  (Md.)  In  a  prosecution  under  Laws 
1910,  c.  207,  amending  Code,  art  56,  M  131- 
140,  and  adding  sections  140a-140i,  140k-140t, 
regulating  motor  vehicles,  held,  that  a  warrant 
issued  under  section  140b  is  not  defective  in 
failing  to  allege  that  it  was  issued  by  the  near- 
est justice.— Crichton  v.  State,  81  A.  36. 

Warrants  issued  in  a  prosecution  under  Laws 
1910,  c.  207,  amending  Code,  art.  56,  §!  131- 
140,  and  adding  sections  140a-140i,  140k-140t, 
regulating  motor  vehicles,  held,  in  view  of  sec- 
tions 139,  140b,  to  be  too  indefinite.— Id. 

(C)  Injnvle*  from  Defects  or  ObatmettonSi 

S  187  (Conn.)  The  -wrongs  to  be  redressed 
by  Gen.  St.  1962,  {  2020,  relating  to  the  main- 
tenance of  streets,  etc.,  held  public,  and  not 
private.— Coburn  v.  Connecticut  Co.,  81  A.  241. 

I  193  (Me.)  Notice  of  a  defect  to  one  dele- 
gated by  a  road  commissioner  to  perform  the 
Uitter's  duty  under  Rev.  St  c  23,  }  76,  as 
amended  by  Laws  1903,  c.  108,  held  notice  to 
the  commissioner. — McGown  v.  Inhabitants  of 
Town  of  Washington,  81  A.  1092. 

Notice  to  a  road  commissioner  of  a  defect  in 
a  culvert  continues  until  the  defect  is  repaired. 
—Id. 

I  194  (Pa.)  Duty  of  township  supervisors  to 
construct  guard  rails  on  highways  stated.— Cobb 
V.  Bradford  Tp.,  81  A.  199. 

{210  (Pa.)  Evidence  as  to  alleged  dangerous 
condition  of  highway  two  years  after  an  acci- 
dent thereon  held  inadmissible.— Cobb  v.  Brad- 
ford Tp.,  81  A.  199. 

I  211  (PA.)  In  an  action  for  injuries  by  al- 
leged failure  to  maintain  a  guard  rail,  evidence 
as  to  the  exact  condition  of  the  highway  held 
necessary.- Cobb  v.  Bradford  Tp.,  81  A.  199. 

1213  (Me.)  In  an  action  against  a  town  for 
injuries  caused  by  a  defective  culvert,  whether 
the  authorities  had  actual  notice  of  the  defect 
held  a  jury  question.— McGown  v.  Inhabitants 
of  Town  of  Washington,  81  A.  1092. 
'  S2I3  (Pa.)  Evidence  that  person  used  high- 
way knowing  that  there  was  a  safer  route  held 


not  to  show  contributory  negligence  as  matter 
of  law,  but  to  present  a  question  for  the  jury. 
— McManamon  v.  Hanover  Tp.,  81  A.  440. 

Evidence  in  an  action  agamst  township  for 
death  of  plaintiCTs  husband  from  falling  over 
unguarded  vertical  cut  on  main  street  held  to 
present  a  question  for  jury  as  to  negligence  of 
the  township. — Id. 

{213  (Pa.)  Question  of  township's  negli- 
gence in  an  action  for  injuries  to  a  traveler  en 
highway  held  for  the  jury.— Ho«h  ▼.  Batler  Tp^ 
81  A.  546. 

HOMESTEAD. 

See  Mortgages,  {  624. 

m.  RIGHTS  or  gUBvivmo  hub- 

BANB,  WIFE,  OHIf il>RTgr, 
OR  HEIRS. 

{  138  (N.H.)  The  right  of  waiver  or  release 
given  by  Pub.  St  1901,  c.  195,  {  13,  held  persoo- 
al  to  the  surviving  husband,  and  to  be  effectifv 
It  must  be  filed  within  the  time  sjiecified  and 
recorded  as  required  by  section  14. — Homer  r. 
Reynolds,  81  A.  1078. 

The  amendment  by  Laws  1901,  c:  113.  {  4. 
to  Pub.  St  1901,  c.  195,  {  13,  held  not  effective 
except  on  the  surviving  husband  waiving  his 
homestead  right  in  the  real  estate  of  his  deceas- 
ed wife. — Id. 

{  144  (N.H.)  Where  the  husband  of  an  in- 
testate did  not  release  his  right  of  homestead  in 
her  real  estate,  the  husband,  under  Pub.  St 
1901,  c.  195,  I  13,  took  his  homestead  right 
which  under  chapter  138,  {  2,  expired  at  his 
death.— Homer  v.  Reynolds,  81  A.  1078l 

HOMICIDL 

See  Criminal  Law.  {{  351,  354,  517,  936;  In- 
dictment and  Information,  {  189;    Insurance, 

{  455.  

Vn.  EVIDENCE. 
(B)  AdmlsalblUty  la   Oeaeiml. 

{  158  (Vt.)  Evidence  of  previous  tiireats  by 
accused  to  kill  deceased  are  admissible. — State 
V.  Averill,  81  A.  461. 

Evidence  of  prior  threats  by  accused  to  kill 
deceased  held  not  objectionable  as  an  attack 
on  accused's  character.— Id. 

(B)    Welarht  and  SaflleleaeT* 
{253  (Pa.)  Evidence  held  to  sustain   a  con- 
viction  of   murder   in    the   first   degree. — Com- 
monwealth V.  Comporto,  81  A.  906. 

HOSPITALS. 

See  Mandamus,  {  154. 

HUSBAND  AND  WIFE. 

See  Abatement  and  Revival,  {  54;  Bankruptcy, 
Si  130,  301;  Death,  (i  25,  67;  Descent  and 
Distribution,  {(  76,  87;  Divorce;  Dower: 
Evidence,  M  2S),  271,  471;  Highways.  {  213; 
Homestead;  Marriage;  Parties,  I  75:  Pau- 
pers, SS  37,  40;  Trid,  {  216;   Trusts,  {  SL 

I.  MUTUAX  RIGHTS.  DUTIES,  AND 
UABIUTXES. 

19  (Vt)  A  husband  on  marriage  becomes 
seised  of  the  freehold  of  his  wife's  land  io 
which  she  had  an  estate  of  inheritance,  with 
the  right  to  tbe  rents  and  profits  during  their 
joint  Uves.— Bishop  v.  Readsboro  Chair  Mfg. 
Co.   81  A.  454. 

{"t4  (Pa.)  Act  June  8,  1893  (P.  Ll  344). 
does  not  abolish  an  estate  by  entirety  existing 
in  a  husband  and  wife.— In  re  Meyers  Estate, 
81  A.  145. 

{  14  (Pa.)  "Estate  by  entireties"  dedned- 
In  re  Rhodes'  Estates,  81  A.  643. 

Grantees   held  to   take   estate  in  entireties. 
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ao  that  surviTmg  hnsband  takes  premises  in 
fee  simple. — ^Id. 

§25  (Vt.)  A  wife  acquiring  property  pursu- 
ant to  a  contract  made  by  her  husband  held  to 
take  subject  to  a  notice  of  the  rights  of  a 
third  person.— McLean  v.  Windham  Light  & 
Liomber  Co.,  81  A.  613. 

Xn.  OOirVEYAWOEB.  OOWTRAOTg.  AMP 

OTHER  TBANgAOTIOWS  BETWBEW 

HUSBAXD  AXD  WIFE. 

149%  (Pa.)  Where  decedent  had  received 
proceeds  of  condemnation  of  land  owned  jointly 
by  liimself  and  wife,  his  widow  held  entitled  to 
one-half  of  the  same  from  Us  estate.— In  re 
ford's  Estate,  81  A.  200. 

T.   WIFE'S  SEPABATE  ESTATE. 

(A)  imiat  Constltiitea. 

{121  (Vt)  Finding  tliat  husband  bought 
property  with  money  of  wife  held  to  preclude 
idea  that  husband  had  any  marital  interest  in 
it— Donovan  v.  Selinas,  81  A.  235. 

(C)  UabUItlM  and  C>uur«ea. 

1 167  (N.J.Snp.)  Married  woman,  authoriz- 
ing tliird  person  holding  her  funds  to  pay  debt 
of  the  husband  for  goods  to  be  furnished,  can- 
not after  such  payment  rescind  the  agreement. 
—Davidson  v.  Blddleman,  81  A.  366. 

1 171  (N.J.Sup.)  Where  a  married  woman, 
on  agreement  of  credit  to  a  husband,  mortgages 
her  lands  for  a  larger  sum,  and  the  difference 
is  paid  to  her,  she  cannot  recover  the  sum  re- 
tained for  his  debt,  on  the  ground  that  it  is 
due  and  unpaid.— Davidson  v.  Biddleman,  81  A. 
366. 

VI.  AOTIOMS. 

{ 205  (Pa.)  A  wife  cannot  sue  her  hiMt>and 
on  a  note  during  coverture. — Gillan  v.  West,  81 
A.  128. 

{  207  ( Vt.)  An  action  for  injuries  to  a  wife's 
real  estate  is  improperly  brought  in  the  name 
of  the  wife  alone,  but  may  be  in  the  name  of 
the  husband  alone  or  in  their  Joint  names. — 
Bishop  V.  Readsboro  Chair  Mfg.  Co.,  81  A.  454. 

vn.  ooMBimnTT  pbopebtt. 

i  273  (N.H.)  A  deed  of  a  surviving  husband 
owning  an  undivided  half  interest  in  land  held 

f;ood  as  against  his  heirs  to  the  extent  of  his 
nterest,  by  virtue  of  Pub.  St.  1901,  c  137,  i 
18,  and  valid  against  his  tenants  in  common  on 
partition  so  far  as  the  land  conveyed  is  not 
equitably  required  to  give  them  their  just  share. 
—Horner  v.  Reynolds,  81  A.  1078. 

Vm.  SEPABATION    AND    SEPABATE 

BfAINTENANOE. 

{  278  (Pa.)  Deeds  and  postnuptial  agreements 
for  immediate  separation  of  husband  and  wife 
held  valid,  both  at  law  and  in  equity.— In  re 
Singer's  Estate,  81  A.  808. 

{ 279  (Pa.)  Under  agreement  between  hns- 
band and  wife,  reciting  that  the  parties  have 
become  reconciled  and  desire  to  live  together, 
bnt  that  former  agreement  of  separation  shall 
in  no  other  respect  be  modified,  husband  held 
not  entitled,  after  his  wife's  death,  to  claim 
share  in  her  estate  under  intestate  laws.— In  re 
Singer's  Estate,  81  A.  898. 

Z.  EKTIOINO  AKD  AIiIEKATIMO. 

{333  (Md.)  In  suit  for  alienation  of  afiFec- 
tions,  testimony  as  to  conversations  between 
husband  and  wife  held  admissible  to  show  re- 
lations existing  between  hu8l>and  and  wife. — 
HiUers  v.  Taylor,  81  A.  286. 


IDENTIFICATION. 


See  Elections,  {  104. 


IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  {{  120-154. 

IMPEACHMENT. 

See  Witnesses,  {  387. 

IMPLIED  CONTRACTS. 

See  Money  Received;   Work  and  Labor. 

IMPRISONMENT. 

See  Execution,   {{  425-448;    False  Imprison- 
ment. 

IMPROVEMENTS. 

See  Constitutional  Law,  {  290;  Municipal  Cor- 
porations, {{  269-530,  654;    Railroads,  {  30. 

IMPUTED  NEGLIGENCE 

See  NegUgence,  {  03. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCONSISTENCY. 

See  Pleading,  {  21. 

INDEMNITY. 

See  Mnnidpal  Cort>orations,  {  873;    Principal 
and  Surety. 

{8  (Pa.)  Indemnity  bond,  given  by  purchas- 
er of  corporate  stock  to  sellers,  held  to  create 
obligation  of  purchaser  to  pay  note  of  corpora- 
tion, if  not  paid  by  the  corporation,  and  to  in- 
demnify the  sellers  of  the  stock  as  sureties  on 
the  note.— Evans  v.  Loomis,  81  A.  652. 

{  12  (Pa.)  Acceptance  by  holder  of  note  of 
second  note  as  collateral  held  not  to  affect  lia- 
bility of  person  giving  indemnity  bond  to  sure- 
ties on  first  note.— Evans  v.  Loomis,  81  A.  652. 

{  13  (Pa.)  Borough  held  entitled  to  recover 
over  from  property  owner  amount  of  judgment 
for  injuries  from  defective  sidewalk,  notwith- 
standing lease  of  premises.— Ashley  Borough  v. 
Lehigh  &  WUkes-Barre  Goal  Co.,  81  A.  412. 

That  borough  did  not  repair  sidewalk  at  ex- 
pense of  abutting  owner  after  notice  and  failure 
to  repair  held  not  to  defeat  right  of  borough  to 
recover  over  amount  of  judgment  for  injuries 
from  defective  sidewalk.- Id. 

INDEPENDENT  CONTRACTORS. 

See   Master  and   Servant,   I   316;    Mnnidpal 
Corporations,  {  761;    Negligence,  {  32. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  {{  261,  1011. 

V.   BEQtriSITES     Aia>     SUFFICIEMOY 
OF  AOC1TSATION. 

{Ill  (Md.)  An  indictment  charging  a  viola- 
tion of  a  statute  need  not  negative  by  express 
averment  an  exception  created  in  the  statute. 
-Weber  v.  State,  81  A  606. 

A  clause  in  Code  Pub.  Loc.  Laws,  art.  4,  $ 
668  (Laws  1898,  c.  123),  held  distinct  from 
the  provision  of  the  section  requiring  a  license 
for  keeping  billiard  tables,  and  an  mdictment 
need  not  negative  the  exception.— Id. 

{Ill  (Vt)  An  indictment  for  a  statutory  of- 
fense need  not  negative  an  exception  thereto, 
unless  the  exception  is  a  material  part  of  the 
description  of  the  offense. — State  v.  Carmth, 
81  A.  922;   Same  v.  Streeter,  Id.  923. 

A  complaint  framed  under  P.  S.  6320  hrld 
sufficient,  though  it  did  not  negative  the  killing 
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of  the  deer  in  the  defense  of  property,  provid- 
ed as  a  defense  by  Acts  WIO,  No.  208— Id. 

A  complaint  for  the  killing  of  a  deer,  under 
P.  S.  0320,  hrld  not  insufficient  for  failing  to 
allege  that  the  deer  was  not  killed  in  defense  of 
the  right  of  property,  granted  by  article  1  of 
the  Bill  of  Rights.— Id. 

The  mere  fact  that  an  exception  to  a  penal 
statute  is  created  by  the  Constitution,  rather 
than  by  a  statute,  does  not  determine  that  the 
exception  must  be  negatived,  in  a  complaint 
charging  a  violation  thereof.— Id. 

VII.  MOTION  TO  QITASH  OR  DISSaSB, 
AVS   DXaiURRER. 

8  137  (N.J.Sup.)  Indictment,  under  P.  L. 
1808,  pp.  271,  324.  §§  07,  197,  P.  L.  1908,  p. 
30,  S  1,  for  removal  from  possession  of  county 
clerk  of  registers  which  had  been  used  and 
chocked  at  an  election,  sustained.— State  v. 
Johnson,  81  A.  657. 

X.   CONVICTION   OF   OFFENSE   IN- 
CI.1TDED  IN  CHARGE. 

i  189  (Vt)  Accused,  under  P.  S.  i$  2337, 
5(507,  may  be  convicted  of  involuntary  man- 
slaughter.—State  v.  Averill,  81  A.  401. 

INDORSEMENT. 

See  Bills  and  Notes,  !§  237,  23S. 

INFANTS. 

See  Domicile,  §{  5,  8;   Guardian  and  Ward. 

III.  PROPERTY  AND  CONVEYANCES. 

f  40  (N.J.Ch.)  The  court  of  chancery  has  in- 
herent power  to  change  the  character  of  in- 
fants' property  for  their  benefit;  and  one  who 
holds  property  for  infants  may  not  dispose  of 
the  same  without  the  sanction  of  the  court. — 
Day  V.  Devitt,  81  A.  308. 

INFORMATION. 

See  Indictment  and  Information. 

INFRINGEMENT. 

See  Trade-Marks  and  Trade-Names,  S|  C7-05. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Executors  and  Administrators,  {  3;  Taxa- 
tion, li  85U,  802. 

INJUNCTION. 

See  Appeal  and  Error,  |  150;  Bankruptcy,  f 
'Ml;  Corporations,  §  1»8;  Costs,  S  .50;  Ded- 
ication, !  01;  Judgment,  §J  419.  450:  Minos 
and  Minerals,  |  78;  Municipal  Corporations, 
|§  6.")4,  007,  094;  Nuisance,  §§  23,  80;  I'art- 
nership,  J  242;  Trade-Marks  and  Trade- 
Names,  m  81-95;  Waters  and  Water  Cours- 
es, §§  85,  158%,  179,  188,  203. 

I.  NATURE   AND   GROUNDS   IN   OEN- 
ERAI.. 

(B)  Groanda  of  Relief. 

{  16  (N.J.)  Elements  to  be  considered  in  de- 
ciding whether  complainant,  who  seeks  to  en- 
join breach  of  a  contract,  has  an  adequate  rem- 
edy at  law,  stated.— People's  Brewing  Co.  of 
Trenton  v.  Levin,  81  Atl.  1114. 

IS  23  (N.J.)  In  a  suit  to  enjoin  violation  of  a 
contract,  damages  to  defendants  resulting  from 
another  contract  held  no  defense. — IVople's 
Urowing  Cii.  of  Trenton  v.  Ijovin.  81  Atl.  1114. 


n.   SUBJECTS  OF  PROXECnOH   AND 
REI.IEF. 

<B)  PropertTt  ConveyAitoo,  <ui4  Imrmam- 
brsacea. 

137  (Md.)  Statement  of  when  injunction  >« 
a  determinative  remedy  will  lie.  without  pri- ; 
resort  to  an  action  at  law  to  determine  l<-ei. 
title.— Oberheim  v.  Reeside,  81  A.  JWO. 

J,37  (N.J.)  Before  equity  will  enjoin  an  •■■- 
torferonce  with  a  disputed  right  of  ■way.  tfc- 
right  thereto  must  be  established  at  law.— Ir- 
perial  Ilealty  Co,  v.  West  Jersey  &  S.  B.  f... 
81  A.  837. 

(C)   Contraeta. 

1 61   (Me.)  The  seller  of  a  tmckinK  boML*-* 
held  properly   enjoined  from  directly   or  in    • 
reotly  vidlnting  an  agreement  not  to  re-ene;j 
in  a  similar  business  for  five  years. — Klafacr  . 
V.  Idbby,  81  A.  166. 

m.  ACTIONS  FOR  INJUNCTIONS. 

i  128  (N.J.)  In  a  suit  to  restrain  defeDdacsi 
from  breaching  a  contract  to  sell  complainan'  -< 
beor  exclusively  for  five  years,  evidence  It'-i 
sufficient  to   show  that  the  defense  that  C'>ni- 

filainant's  beer  had  deteriorated  was  nntrut-.— 
'cople's  Brewing  Co.  of  Trenton  v.  Levin,  81 
A.   1114. 

IV.  PREIilMINART  AND  INTERI.OCU. 
TORY  INJUNCTIONS. 

(A)  Gronnda  and  Proceedlngrs  to  Proeare. 

_  j  132  (N.J.Ch.)  Distinction  between  prrlit- 
inary  injunction  and  an  ad  interim  reatraini:.: 
order  stated. — Allman  v.  United  Brotberbi-.!. 
of  Carpenters  and  Joiners  of  America.  M  A. 
116. 

i  133  (N.J.Ch.)  Mandatory  injnnctions  ar> 
raroly  granted  before  final  hearing,  and  aro 
strictly  confined  to  cases  where  the  rein«sly  «t 
law  is  plainly  inadequate. — Allman  t.  l'nii>  I 
Brotherhood  of  ('arpenters  and  Joiners  of 
America,  81  A.  110. 

§  137  (N.J.Ch.)  An  interlocutory  injanftino 
will  not  issue  where  complainant's  case  is 
doubtful  on  the  law  or  the  facts. — Allman  v. 
I'nited  Itrotherhood  of  Carpenters  and  Joiners 
of  America,  81  A.  116. 

i  1591/2  (N.J.)  Where,  in  a  snit  to  enjiin 
breach  of  a  contract,  many  more  affidavits  are 
taken  by  complainant  than  were  necesssrr. 
costs  to  cover  those  affidavits  will  not  be  given 
complainant. — People's  Brewing  Co.  of  Trent'-a 
v.  Levin,  81  AtL  1114. 

(V)  Continalns,  Modlfyinir,  Vaeatlac.  •' 
DlaaoI-vinK. 

§  163  (N.J.Ch.)  Preliminary  writ  of  injunc- 
tion will  be  dissolved  on  motion  where  the  sul>- 
poena  ad  respondendum  is  not  returned  within 
the  time  prescribed  by  the  rule  for  the  return  of 
service. — ^Allman  v.  United  Brotherhood  of  Car- 
penters and  Joiners  of  America,  81  A.  116. 

§  169  (N.J.Ch.)  In  order  to  appear  specially 
to  move  to  dissolve  temporary  injunction  for 
lack  of  service,  defendant  must  obtain  leave 
of  court. — Allman  v.  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  81  A.  11*>. 

{  176  (Pa.)  Direction  in  decree  that  prelim- 
inary injunction  shall  stand  in  force  to  give  sim- 
ilar relief  when  a  similar  emergency  shall  arise 
hild  not  proper.— North  Mountain  Water  Sup- 
ply Co.  V.  Troiell,  81  A.  157. 

IX.   WRON6FUI.  INJUNCTION. 

{  260  (N.II.)  Defendants,  on  motion  to  a.c-<e^ 
damages  for  wrongful  injunction,  hrld  entitt<>d 
to  recover  the  amount  of  the  injunction  bond.— 
Rogers  v.  Clongh,  81  A.  1075. 

$261  (N.H.)  Defendants,  on  motion  for  dam- 
ages for  wrongful  injunction,  hrld  not  entitlni 
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to  defend  on  the  eronnd  that  there  were  other 
parties  who  might  have  leKally  obtained  the  in- 
jr.nction.— Rogers  v.  Clough,  81  A.  1075. 

INNKEEPERS. 

See  Intoxicating  Liquors,  §  71. 

S4  (N.J.Siip.1  Where  on  complaint  under 
Bishops  Law,  §  3,  amending  Werta  Act,  $  10, 
the  affidavit  is  challenged  by  an  offer  to  prove 
that  affiants  did  not  possess  the  knowledge 
necessary  to  verify  the  complaint,  rendered 
nugatory  a  enhseinent  order  to  revoke  the  li- 
cenne.— Allsair  v.  Blew,  81  A.  563. 

INNOCENT  PURCHASERS. 

See  Bills  and  Notes,  SS  330-367;    Vendor  and 
Purchaser,  i|  229,  232. 

IN  PAIS. 

Sec  Estoppel,  ||  02-120. 

IN  PERSONAM. 

See  Judgment,  S  16. 

INQUISITION; 

See  Insane  Persons,  {|  2,  19,  27. 

INSANE  PERSONS. 

See  Criminal  Law,  H  354,  452.  570. 

I.  DISABILITIES  IN  OENERAI.. 

i  2  (Md.)  Evidence  lield  insufficient  to  sustain 
n  iSndlng  of  insanity  on  inquisition. — ^In  re  Bris- 
tor's  Estate,  81  A.  25. 

n.  iNQincsinoNS. 

i  19  (Md.)  An  inquisition  as  to  insanity  may 
be  conducted  by  a  sheriff's  deputy, — In  re  Bris- 
tor's  Estate,  81  A.  25. 

{  27  (Md.)  Under  Code  Pub.  Gen.  Laws  1904, 
art.  16,  i  l07,  art.  5,  §  26,  held,  that  an  appeal 
would  lie  from  an  order  confirming  a  finding 
on  an  inquisition  of  lanacy.— In  re  Bristor's  Es- 
tate, 81  A.  25. 

A  finding  of  the  jury  as  to  insanity  held  not 
conclusive,  though  the  alleged  insane  person 
appeared  and  testified. — Id. 

▼.  PBOPEBTT  Airai  OONVETANOE8. 

i  65  (Conn.)  Pub.  Acts  1903,  c.  203,  held  to 
authorize  a  conservator  to  compromise  a  dis- 

futed  claim  for  or  against  his  ward's  estate. — 
n  re  Thomas.  81  A.  972. 
The  court  held  authorized  to  direct  the  set- 
tlement of  a  claim  against  an  incompetent  by 
requiring   the   conservator  to   pay  a   specified 
sum  in  cash. — ^Id. 

INSOLVENCY. 

See  Bankruptcy;  Building  and  I^oan  Associa- 
tions. SS  42.  44;  Corporations,  $$  274.  3:W, 
.')42-563,  610 ;  Executors  and  Administrators, 
§  416 ;    Sales,  {  407. 

INSPECTION. 

See  Commerce,  tt  72.  77;  Master  and  Serv- 
ant, §  124;   Railroads,  f  270;   Statutes,  {  64. 

INSTRUCTIONS. 

See  Criminal  Law,  i  780;  Master  and  Serv- 
ant. H  150-167;  Trial,  §S  194-296,  312,  314, 
386. 

INSURANCE. 

Sop  Equity.  j|  46;    Pleading,  §  248. 


rv.  INSTJRABI.E  IKTEBEST. 

§115  (Vt.)  A  mortgagee  having  an  insur- 
able interest,  a  declaration  alleging  the  prom- 
ise of  an  insurance  company  to  indemnify  both 
the  mortgagor  and  mortgagee  shows  sufficient 
consideration  to  enable  them  to  sue  jointly. — 
Williams  Mfg.  Co.  v.  Insurance  Co.  of  North 
America,  81  A.  916. 

V.   THE  CONTRACT  IN  OENERAI.. 
(A)   Natnre,  Reqatiiitea.  tuA  V«Ildltr. 

§  137  (Me.)  Credit  is  presUBjed  to  have  been 
extended  to  insured  for  a  premium,  if  the  policy 
was  delivered  without  requiring  payment.— 
Washburn  v.  United  States  Casualty  Co.,  81  A. 
575. 

S  145  (Me.)  An  accident  policy  held  renewed. 
—Washburn  v.  United  States  Casualty  Co.,  81 
A.  575. 

Vni.   CANOEIXATION.     STTRRENDER, 

ABANDONBCENT,  OR  RESCISSION 

OF  FOUCT. 

S  229  (Me.)  Where  policy  provides  for  can- 
cellation by  insured  on  written  notice,  after 
lO  days,  verbal  notice  of  immediate  cancella- 
tion held  of  no  effect.— Bard  v.  Fireman's  Ins. 
Co.,  81  A.  870. 

Insured  held  not  to  have  waived  provision  re- 
quiring insurer  to  give  notice  and  tender  re- 
turn of  unearned  premium  before  canceling 
the  policy. — Id. 

i  230  (Me.)  Tender  of  return  of  unearned 
premium  under  a  fire  policy  after  a  loss  held 
not  subject  to  reliance  under  a  provision  en- 
titling the  insurer  to  cancel  the  policy. — Bard 
V.  Fireman's  Ins.  Co.,  81  A.  870. 

{ 233  (Me.)  In  the  absence  of  consent  of 
insured  or  waiver  upon  her  part,  an  agent  has 
no  power  to  cadcel  a  policy  of  insurance  except 
in  the  manner  provided  therein. — Bard  v.  Fire- 
man's Ins,  Co.,  81  A.  870. 

X.  FORFEITURE     OF     POUOT     FOR 

BREACH  OF  FROMISSORT 
WARRANTY,  COVENANT,  OR 
CONDITION  SUBSEQUENT. 

(B)   Matter!    RelatlnK    to    PropertT    or   In- 
trreat  Insured. 

§  335  (Md.)  An  alleged  violation  of  an  iron- 
safe  clause  of  a  policy  would  not  bar  a  recov- 
ery, if  assured  in  good  faith  placed  his  books 
in  a  safe  which  he  believed  was  fire  proof,  or 
in  some  place  he  had  a  right  to  believe  was 
not  exposed  to  a  fire  which  would  destroy  the 
building.— Joffe  &  Mankowitz  t.  Niagara  Ins. 
Co.,  81  A.  281. 

Where  a  fire  policy  insuring  a  stock  and  fix- 
tures was  unenforceable  as  to  the  stock  for  a 
violation  of  an  iron-safe  clause,  it  was  also  un- 
enforceable as  to  the  fixtures. — Id. 

Where  a  building  containing  insured's  stock 
and  fixtures  was  locked  for  a  half  hour  at  noon, 
it  was  not  then  "open  for  business,"  within  an 
iron-safe  clause  in  the  policy. — Id. 

XI.  ESTOPPEL.  WAIVER,  OR  AGREE- 
MENTS AFFECTINO  RIGHT  TO 

AVOID  OR  FORFEIT  POLICY. 

§379  (Me.)  Under  Rev.  St.  c.  49,  §  93,  acci- 
dent insurance  company  held  bound  by  its  gen- 
eral agent's  act  in  filling  out  an  application  for 
another.— Washburn  v.  United  States  Casualty 
Co.,  81  A.  575. 

Xn.  RISKS    AND    CAUSES    OF   LOSS. 

(B)  Accident  and  Health   Inanrance. 

§452  (Pa.)  Clause  in  accident  insurance  pol- 
icy, giving  double  indemnity  for  injuries  while 
a  passenger  in  a  public  conveyance,  construedi 
— Primrose  v.  Casualty  Co.  of  America,  81  A. 
212. 
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S  455  (Pa.)  In  an  action  on  an  accident  pol- 
icy, where  insured  was  killed  in  a  struggle  be- 
gun by  himself,  evidence  held  to  sustain  a  ver- 
dict for  plaintiff.— Erb  v.  Commercial  Mnt  Ac- 
cident Co.,  81  A.  207. 

XIV.   NOTICE  AND  PROOF  OF  I.OSS. 

J  539  (Me.)  Under  Pnb.  taws  1905,  c.  158, 
surrounding  circumstances  held  properly  con- 
sidered in  determining  whether  a  delay  in  mail- 
ing proof  of  loss  was  reasonable. — Bard  T. 
Fireman's  Ins.  Co.,  81  A.  870. 

{ 553  (Me.)  Recovery  on  a  fire  policy  held 
defeated  by  fraudulent  overvaluation  of  ar- 
ticles burned,  or  fraudulent  undervaluation  of 
goods  saved. — Pottle  ▼.  Liverpool  &  London  & 
Globe  Ins.  Co.,  81  A.  481. 

XVI.  RIGHT   TO  PROCEEDS. 

i58l  (N.J.Cb.)  Where  a  mortgagee  takes 
out  insurance  on  the  property  at  the  expense 
and  for  the  benefit  of  both  mortgagor  and 
mortgagee,  the  mortgagor  in  case  of  loss  is  en- 
titled to  have  the  avails  of  the  policy  applied 
toward  the  discharge  of  his  indebtedness, — ^Ley- 
den  V.  Lawrence,  81  A.  121. 

{582  (N.H.}  Under  a  provision  of  a  building 
contract  requiring  the  owner  to  keep  the  boild- 
ing  insured,  contractors  held  entitled  to  recover 
out  of  the  insurance  moneys  received  on  the 
destruction  of  the  building  before  completion 
only  the  amount  then  due  them  under  the  con- 
tract.—S.  Anderson  &  Son  v.  Sbattuck,  81  A. 
781. 

Under  a  provision  of  a  building  contract  for 
insurance  during  the  work,  contractors  held  en- 
titled to  recover  from  the  insurance  moneys  the 
fair  value  of  lumber  brought  upon  the  premises 
to  be  used  in  the  building  at  the  time  of  the 
fire,  though  it  had  not  been  used.— Id. 

ZVn.  PAYVENT    OR   DISOHARQE, 

OONTRIBimON.  AND  81TB- 

ROGATION. 

{  606  (N.J.Ch.)  In  the  absence  of  proof  that 
insurance  on  mortgaged  property  taken  oat  by 
the  mortgagee  at  the  expense  of  the  mortgagor 
was  for  the  benefit  of  both,  the  insurer  on  pay- 
ing the  loss  was  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee  against  the  prop- 
erh'. — Leyden  ▼.  Lawrence,  81  A.  121. 

Where  a  mortgagee  insures  the  property 
solely  for  the  better  protection  of  his  interest, 
the  insurer,  if  obliged  to  pay  a  loss,  may  be 
subrogated  pro  tanto  to  the  rights  of  the  mort- 
gagee under  the  mortgage. — Id. 

XVin.  ACTIONS  ON  POLICIES. 

1622  (N.H.)  A  provision  in  an  accident  pol- 
icy limiting  the  time  within  which  suit  must  be 
brought  is  binding.— Maynard  v.  United  States 
Health  &  Accident  Co.,  81  A.  1077. 

i  623  (N.H.)  In  an  action  on  an  accident  pol- 
icy, held,  that  there  was  no  waiver  of  a  limita- 
tion for  time  of  bringing  action. — Maynard  t. 
United  States  Health  &  Accident  Co.,  81  A. 
1077. 

i  665  (Me.)  In  an  action  on  a  fire  policy, 
evidence  held  to  show  fraudulent  overvaluation 
of  property  lost  and  fraudulent  undervaluation 
of  that  saved. — Pottle  v.  Liverpool  &  London  & 
Globe  Ins.  Co.,  81  A.  481. 

XX.  MUTUAL   BENEFIT   INSURANCE. 
(D)  Forfeltnre  or  SnapensIOB. 

1 755  (N.H.)  In  an  action  on  a  benefit  cer- 
tificate, facts  held  insufficient  to  show  a  waiver 
of  insured's  suspension  for  nonpayment  of  dues 
and  assessments. — Labranche  v.  St.  Jean  Bap- 
tiste  Society,  81  A.  698. 

A  by-law  providing  for  the  suspension  of  a 
person  insured  for  nonpayment  of  assessments 
or  premiums  may  be  waived. — Id. 


8  756  (N.H.)  Where  insured  at  the  time  of 
his  death  was  in  arrears  both  for  assessmenti 
and  dues,  he  was  no  longer  a  member  in  good 
standing,  though  he  had  not  been  expelled  bom 
the  society. — Labranche  v.  St.  Jean  Baptiste 
Society,  81  A.  098. 

INTENT. 

See  Contracts,  iS  147,  176;  Dedication.  K  15- 
44;  Deeds,  i|  93,  111,  138;  Elections,  { 
180;  Evidence,  i  269;  Executors  and  Ad- 
ministrators, i  271;  Fixtures;  Frandl,  {{ 
42,  44;  Paupers,  |  22;  Reformation  of  In- 
struments, f  44; 

INTEREST. 

See  Attachment.  S  338;  Damages,  H  67,  69; 
Insurance,  {  115;  Limitation  of  Actions,  i 
157;  Mortgages,  |  273;  Taxation,  {{80,  98; 
Usury;  Wills.  {  116;  Witnesses,  (|  143, 
144. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  ({  132-176. 

INTERLOCUTORY  JUDGMENT. 

See  Appeal  and  Error,  {  78. 

INTERPLEADER. 

See  Appeal  and  Error,  {  143. 

INTERPRETATION. 

See  Contracts,  U  143-176;  Deeds,  |{  90-106: 
Mortgages,  {{  114-119;  Statutes.  {(  20(^ 
203;  TaxaHon,  {  204;  Vendor  and  Pnrdiaa- 
er,  {{  68,  78;  WUIs,  §{  449-695. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Commerce,  {  41;   Injunction,  {  128. 

IV.   LICENSES  AND  TAXES. 

{55  (Md.)  Under  Laws  1908,  c.  380,  refer- 
ring to  Code  Pub.  Gen.  Laws  1904,  art.  S6. 
sections  90,  91,  and  102  of  which  provide  for 
oyster  house  license,  a  social  club  held  to  make 
sales  of  liquor  to  its  members  so  as  to  be  re- 
quired to  procure  a  license. — Conococheagae 
Club  of  Washington  County  v.  State,  81  A. 
602. 

1 64  (Md.)  Laws  1908,  c.  380,  relating  to  the 
sale  of  intoxicating  liquors  without  a  license, 
held  to  apply  to  corporations  as  well  as  to  natu- 
ral persons.-^Conococheague  Club  of  Washing- 
ton County  V.  State,  81  A.  602. 

{  64  (N.J.Sup.)  Malt  liquors  Act,  f  14,  gov- 
erning section  2,  held  to  extend  to  cities  adopt- 
ing laws  regulating  sales  of  malt  liquors  after 
the  act  was  passed,  as  well  as  those  in  which 
such  laws  were  previously  in  force, — ^Dunbar  v. 
Board  of  Excise  of  Elizabeth,  81  A.  347. 

{71  (N.J.Sup.)  Under  Inns  and  Taverns 
Act,  {  36,  refusal  to  one  person  of  a  license  to 
keep  an  inn  or  tavern  held  not  to  preclude  issu- 
ance to  another  of  a  malt  liquor  license  for  the 
same  place.— Dunbar  y.  Board  of  Excise  of 
Elizabeth,  81  A.  347. 

VI.  OFFENSES. 

1 1 65  (Del.Gen.Sess.)  To  convict  one  of  a 
sale  of  spirituous  liquor,  it  is  necessary  to  find 
that  accused  sold  the  liquor  with  intention  that 
it  be  used  as  a  beverage,  irrespective  of  the 


Topics  &  seetlon  (I)  NUMBERS  In  this  Index  &  Dec.  *  Am.  Dig.  Key  No.  Series,  *  Reportar  Indaxa 


Digitized  by  VjOOQIC 


1179 


INDBX-DIGDST 


JTvdcaiMit 


subsequent  uses  to  which  the  purchaser  pat  it 
—State  V.  Hastings,  81  A.  403. 

Person  selling  spirituous  liquor  as  medicine, 
held  required  to  make  the  sale  in  good  faith, 
and  to  use  reasonable  care  to  ascertain  for 
what  purpose  it  is  to  be  used.— Id. 

A.  person  held  entitled  to  sell  Jamaica  ginger 
for  medicinal  purposes,  but  not  as  a  beverage. 
— Id. 

{168  (Del.6en.Sess.)  Accused  keM  criminaUy 
liable  for  sale  of  spirituous  liquor  with  his  wi- 
thority  by  a  derk  acting  as  his  agent. — State  t. 
Hastings,  81  A.  403. 

Vm.   CBIMINAI.  PBOBEOVnONB. 

§  226  (Del.Gen.Sess.)  In  determining  pur- 
pose for  which  accused  sold  Jamaica  ginger, 
JUI7  ieJd  required  to  consider  all  the  evidence 
concerning  the  facts  surrounding  the  sale. — 
State  V.  Hastings,  81  A.  403. 

1236  (Del.6en.Sess.)  Defendant,  to  avail 
himself  of  defense  that  Jamaica  ginger  sold 
b^  him  was  not  a  spiritnous  liquor,  but  a  medi- 
cine, held  required  to  prove  it  to  the  satisfac- 
tion of  the  jury.— State  v.  Hastings,  81  A.  403. 


See  Patents. 


INVENTION. 
INVENTORY. 


See  Executors  and  Administrators,  {  70;  Tax- 
ation, H  363,  594,  839. 

INVITATION. 

See  Railroads,  {  360. 

INVITED  ERROR. 

See  Appeal  and  Error.  {  882. 

IRON-SAFE  CLAUSE. 

See  Insurance,  f  335. ' 

JOINDER. 

See  Action,  {  41. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

I.  APPOniTMENT,      QVAUFIOATIOH, 
AND  TERURE. 

1 3  (Pa.)  Under  Const  art  6,  I  16,  and  con- 
stitutional amendment  of  article  8,  §  3,  adopted 
November  2,  1909  (P.  L.  951),  and  its  sched- 
ule, an  election  cannot  be  held  in  November, 
1911,  for  a  judge  of  the  court  of  common  pleas 
or  orphans'  court,  whose  term  expires  January 
1,  19l3.-^ommonwealth  v.  McAfee,  81  A.  85. 

i  7  (Pa.)  Acts  1911,  p.  9,  f  2,  providing  that 
judges,  wliose  commissions  expire  on  the  first 
Monday  of  January  in  odd-numbered  years, 
6hall  hold  their  offices  until  the  first  Monday 
of  January  in  the  following  even-numbered 
year,  is  unconstitutional  as  extending  the  term 
of  the  judges  beyond  the  limit  fixed  by  the 
Constitution.— Commonwealth  v.  McAfee,  81  A. 
«5. 

i  8  (Pa.)  Where  a  judicial  term  ends  on  the 
first  Monday  of  January,  1913,  a  vacancy  ex- 
ists which  must  be  filled  by  the  6ovemor,  un- 
der Const,  art.  4,  I  8. — Commonwealth  v.  Mc- 
Afee, 81  A.  86. 

nX.  BIGHTS.  POWERS,  DITTIES,  AMD 
X.IABII,ITIES. 

1 29  (NJ.)  In  absence  of  all  the  judges  of  a 
certain  circuit,  any  justice  of  the  Supreme 
Court  could  discharge  their  duties  under  Act 


March  23,  1900  (P.  I<.  pp.  851,  355)  {{  14,  2a- 
New  Jersey  &  H.  R.  Ry.  &  Ferry  Co.  v.  Amer- 
ican Electric  Worlts,  81  A.  989. 

§31  (N.J.Sup.)  District  Court  Act  H  3,  21, 
held  to  authorize  outgoing  judge  to  determine 
causes  on  the  actual  trial  of  which  he  has 
entered,  but  not  to  enter  on  the  trial  of  a 
new  cause,  though  instituted  during  his  term. 
—Van  Riper  v.  Dubron,  81  A.  433. 

JUDGMENT. 

See  Appeal  and  Error,  {g  66,  706,  1073;  At- 
tachment, i  217;  Bankruptcy,  §  305;  Banks 
and  Banking,  |  183;  Bills  and  Notes,  i  473; 
Corporations,  i  274;    Creditors'  Suit;    Equi- 


ty, {  427-^£»;  Evidence,  i  348;  Execution; 
Exemptions;  Guardian  and  Ward,  J  163; 
Quo    Warranto,    i    61;     Taxation,    {    493; 


Truste,  {  376. 

X.  nATVBE  AND  E8SEHTIAI.S  IN 
OENEBAI.. 

I  16  (Md.)  A  judgment  in  personam  is  whol- 
ly void,  if  no  jurisdiction  of  defendant's  per- 
son is  acquired. — Wilmer  v.  Epstein,  81  A.  879. 

{  17  (Md.)  Jurisdiction  of  defendant's  per- 
son  must  be  acquired  by  personal  service  or 
by  his  voluntary  appearance,  before  judgment 
in  personam  can  be  rendered  against  blm.— Wil- 
mer ▼.  Epstein,  81  A.  379. 

n.  BT  COHFESSION. 

{ 68  (Md.)  The  court  entering  a  judgment 
by  confession  held  to  possess  jurisdiction  to  de- 
termine a  motion  to  strike  the  judgment  on 
specified  grounds.- Leaverton  v.  Albert  81  A. 

(70  (Pa.)  Attack  on  former  judgment  on 
bond  held  properly  excluded  in  ejectment  where 
no  collusion  or  fraud  was  alleged.— Gould  ▼. 
Randal,  81  A.  809. 

Judgment  on  warrant  of  attorney  held  to 
have  the  qualities  of  a  judgment  on  a  verdict 
until  set  aside  or  reversed  in  an  appropriate 
proceeding.— Id. 

nX.  OH  OOHSEHT,  OFFEB.  OB  AD- 
MISSION. 

{  72  (Ttl  Failure  of  a  party  to  sign  a  stip- 
ulation orally  agreed  on  in  court  held  not  to  af- 
fect the  validi^  of  the  judgment  entered  on 
the  stipulation. — Manley  v.  Johnson,  81  A.  919. 

A  stipulation  between  the  parties,  providing 
for  a  judgment,  held  supported  by  a  valid  con- 
sideration, so  that  a  party  could  not  withdraw 
therefrom. — Id. 

§90  (Vt)  An  oral  stipulation  of  the  parties, 
made  in  court  and  acted  on  by  the  court,  held 
not  within  the  rule  providing  for  the  disregard 
of  an  oral  agreement  where  the  parties  differ 
as  to  its  terms.— Manley  v.  Johnson,  81  A.  919. 

IV.  BT  DEFAUI.T. 
(A)   Requisites   and   Validltr- 

§  106  (Md.)  Under  Acts  1902,  c.  409,  a  plain- 
tiff may  take  a  default  judgment  where  de- 
fendant has  failed  to  plead  within  the  required 
time,  even  though  defendant  has  since  request- 
ed leave  to  plead.— Bets  v.  P.  Welty  &  Co.,  81 
A.  382. 

I  106  (Pa.)  Order  discharging  rule  for  judg- 
ment for  want  of  sufficient  affidavit  of  defense 
held  not  reversible,  except  where  pure  ques- 
tion of  law  is  raised,  and  clear  error  has  been 
committed.— Harvey  v.  Weitzenkorn,  81  A.  447. 

§  126  (Md.)  Though  a  judgment  by  default  in 
a  contractual  action  establishes  the  liability  of 
defendant,  tt  is  incumbent  upon  plaintiff  to 
prove  the  amount  of  such  liability. — Bets  t.  P. 
Welty  &  Co.,  81  A.  382. 
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<B)    Openlnor   or    Betttnar   Aalde    Oefanlt. 

§  138  (R.I!)  Defendant  hrld  entitled  to  a  trial 
and  varation  of  a  judzment  by  default. — Japa- 
nese Importers  Co.  v.  Walsh,  81  A.  337. 

{141  (R.I.)  Where  the  writ  on  which  a  de- 
fault judgment  was  rendered  was  returnable, 
on  a  date  prior  to  the  date  the  writ  was  is- 
sued, the  judgment  was  void  on  its  face,  and 
defendant  has  no  oornsion  for  a  trial,  under 
Urn.  Laws  1000,  c.  21)7,  §  1.— Prescott  v.  An- 
gell,  81  A.  I'M. 

i  159  (Pa.)  Order  discharging  rule  for  judg- 
ment for  want  of  sufficient  affidavit  of  defense, 
in  action  by  trustee  of  bankrupt  corporation 
for  amount  of  subscription  to  stock,  hfld  not 
reversible  error.— Harvey  v.  Weitzenkom,  81 
A.  447. 

VI.   ON  TRIAL  OF  ISSUES. 

(A)  Rendition,  Form,  and  Reqnialtes  In 
General. 

i  199  (Pa.)  tinder  Act  April  22,  1905  (P. 
Ij.  280).  power  of  court  to  enter  judgment,  not- 
withstanding the  verdict,  defined.— Duffy  v. 
York  Haven  Water  &  Power  Co.,  81   A.  !)08. 

Where  evidence  for  plaintiff  tended  to  show 
that  a  dam  erected  by  defendant  injured  plain- 
tiff's property,  entry  of  a  judgment  for  defend- 
ant non  obstante  veredicto  held  error.— Id. 

(B)  Parties. 

S238  (Vt.)  Where  plaintiff  sued  two  attor- 
neys for  money  received,  and  failed  to  estab- 
lish a  cause  of  action  against  one  of  them,  he 
was  nevertheless  entitled  to  judgment  against 
the  other  under  P.  S.  1530.— McKane  v.  Gor- 
don &  Hoar,  81  A.  637. 

(C)   Conformltr    to    Proeenri.    Pleadlnica. 
Proofs,   and  Verdict   or  Ftndlaani. 

i  250  (Md.)  In  an  action  against  four  de- 
fendants as  joint  tort-feasors,  two  of  them 
liaving  been  dismissed  at  the  trial,  the  declara- 
tion held  insufficient  to  sustain  a  judgment 
ogainst  the  remaining  two.— Firor  v.  Taylor, 
Si  A.  .S8». 

1252  (Vt.)  Prayer  for  general  relief  held  to 
sustain  a  decree  following  the  net  earnings  of 
a  railroad  in  the  hands  of  receivers  applicable 
to  preferred  claims  into  the  hands  of  a  pur- 
chasing corporation,  and  to  compel  payment  by 
the  latter.— Bell's  Estate  v.  St.  Johnsbury  & 
h.  C.  R.  Co.,  81  A.  030. 

IX.   OPENING  OB    vacating! 

i  386  (Md.)  An  application  to  vacate  a  judg- 
ment for  fraud  must  be  made  within  a  reason- 
able time  after  discovery  of  the  facts  showing 
fraud.— C;iark  v.  Southern  Can  Co.,  81  A.  271. 

{392  (Pa.)  Rule  to  show  cause  why  judg- 
ment entered  in  an  action  for  personal  injuries 
sliould  not  be  set  aside  for  perjur.v  and  fraud 
discharged. — Itenson  v.  Altoona  &  IJ.  V.  Elec- 
tric Ry.  Co.,  81  A.  108. 

X.  EQUITABLE  BELIEF. 
(A)   Nature  of  Remedjr  and  Uronndai. 

{407  (Md.)  Refusal  to  strike  out  a  judg- 
ment by  confession  on  specified  grounds  lieltl  to 
bar  a  bill  in  ecjuity  to  vacate  the  judgment 
based  on  the  same  grounds.- Leaverton  v.  Al- 
bert, 81  A.  601. 

§419  (Md.)  A  garnishee,  not  having  funds 
subject  to  attacliDient  and  who  was  not  person- 
ally served,  so  that  the  judgment  against  him 
was  void,  /itW  entitled  to  enjoin  its  enforce- 
ment.— Wilmer  v.  Epstein,  81  A.  379. 

(B)  Jnrindlction  and  Proceedlnara. 

{456  (Md.)  A  letter  from  the  attaching  cred- 
itor, claiming  under  a  void  judgment,  held  to 
show  the  contemplated  enforcement  of  the 
judgment,  authorizing   the  garnishee  to  enjoin 


its  enforcement  without  waiting  until  his  pr.-.v 
erty  was  levied  upon. — Wilmer  v.  Epstein,  si 
A.  379. 

{  456  (Pa.)  A  judgment  held  not  to  be  open*^ 
at  instance  of  an  administrator  of  defendsnt 
after  nine  years,  wliere  such  action  wonid  in- 
validate title  to  real  estate. — Gould  v.  ItandaL 
81  A.  809. 

XL  COLLATEBAL  ATTACK. 

(A)  JadarmentB   Impeachable   Collaterally. 
{470  (Md.)  A  judgment   of  a  court   bavins 

jurisdiction  of  the  parties  and  subjeot-matt'-r 
cannot  be  impeached  in  a  collateral  proceed- 
ing.—Clark  V.  Southern  Can  Co..  81  A.  271. 

{479  (Md.)  An  order  ratifying  the  final  audit 
of  a  trustee  and  requiring  him  to  pay  a  sns 
to  one  as  an  individual  held  not  subject  to  (Mi- 
lateral  attack,  in  an  action  on  the  tmstee'i 
bond,  by  showing  that  it  was  ordered  paid  to 
such  person  as  an  individual. — State  t.  Gra- 
ham, 81  A.  31. 

{480  iMd.)  The  rule  that  a  judgment  by  & 
court  having  jurisdiction  cannot  be  coUaterall? 
attacked  applies  to  all  kinds  of  judgments,  iu- 
cluding  judgments  of  dismissal  and  for  costs.— 
Clark  V.  Southern  Can  Co.,  81  A.  271. 

(O  Proceedlnv*. 
{ 522  (Md.)  Where  a  personal  injury  artino 
was  marked  "agreed  and  settled"  after  plain- 
tiff had  executed  a  release,  hrld.  that  she  c<iu!d 
not.  in  a  subsequent  action  for  the  same  in- 
juries, have  the  release  set  aside  for  fraud  an  I 
a  judgment  entered  pursuant  thereto  annulled. 
—Clark  V.  Southern  Can  Co.,  81  A.  271. 

Xm.   MEBGEB  AND  BAB  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Canaes  of  Action  and  Detenaea   Merc< 

ed.   Barred,   or  Concluded. 

{606  (Pa.)  Where  latadowner  recovers  for  | 
entire  destruction  of  beneficial  use  of  flooded 
land,  subsequent  grantee  hfld  not  entitled  to 
recover  for  later  loss  of  crops  or  injury  to 
use  and  occupation  of  the  land.— Vanderslice  ▼. 
Irondale  Electric  Light,  Heat  &  Power  Co.,  M 
A.  445. 

XrV.   CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

(A)  Jndirntenta    ConcInai<re    In    General. 

{644  (Md.)  The  judgment  against  a  leather 
in  mandamus  to  compel  a  board  of  school  c-ooi- 
missioners  to  restore  her  to  her  position  h>l4 
conclusive  against  her.  and  so  to  bar  actions  by 
her  against  them  for  damages  for  harini;  made 
false  statements  in  their  answer,  and  commit- 
ted perjury,  in  the  mandamus  suit. — Roachen  r. 
Packard,  ^1  A.  174. 

{  652  (Md.)  A  judgment  by  default  estalilish- 
es  the  liability  of  the  defendant,  and  defendant 
may  not  in  n  proceeding  to  assess  the  damages 
offer  testimony  contradicting  such  liability. — 
ISetz  V.  P.  Welty  &  Co.,  81  A.  382. 

(B)  Persona  Concluded. 

{  683  (Md.)  An  attorney  retained  by  a  wife 
in  a  pending  divorce  case  and  to  recover  pr<-.i>- 
erty  due  her  in  part  assigned  by  her  to  the  at- 
torney hrld  not  authorized  to  sue  the  hnsl>and 
and  third  persons  for  their  procuring,  in  jiur- 
suance  of  a  conspiracy,  false  testimony  def,-;'t- 
ing  the  action.— .Schaub  v.  O'Ferrall,  81  A.  7^.'. 

(C)  Mattera  Concluded. 

{ 725  (Pa.)  Judgment  on  award  in  favor  of 
plaintiff  against  railroad  company  held  con- 
clusive, in  an  action  on  n  scire  facias  sur  jm'?- 
ment.  that  plaintiff  was  a  contractor  within 
Resolutions  of  January  21.  1843  (P.  L.  3ti7l, 
and  April  4,  1862  (P.  L.  235),  giving  a  prior 
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lipn  to  contractors  buildine  railroad.— Pitts- 
burg Const.  Co.  T.  West  Side  Belt  R.  Co., 
SI  A.  884. 

$  744  ( Del.Cb.)  A  decree  of  foreclosure  held 
to  preclude  receivers  of  the  mortgagor  railway 
<'ompany  from  contending  that  freight  cars 
were  not  included  in  the  mortgage.— National 
Itank  of  Wilmington  &  Brandywine  v.  Wilming- 
ton, N.  C.  &  S.  Hy.  Co.,  81  A.  70. 

CD)  Jadsmenta  tn  Partlcolar  Clamiea  of 
Actions   and  Proeeedlnars* 

i  747  (Pa.)  Where  Invalidity  of  judgment  on 
bond  is  set  up  as  defense  in  ejectment,  bill  in 
equity  to  set  aside  the  judgment  on  the  bond 
hriil  not  maintainable  under  Act.  April  20,  1905 
(P.  L.  230).— Gould  V.  Randal,  81  A.  809. 

§749  (Conn.)  An  application  by  a  conserva- 
tor to  the  court  for  authority  to  settle  a  claim 
against  the  ward's  estate  held  to  present  the 
question  whether  the  compromise  is  a  reason- 
alile  one  and  for  the  best  interests  of  the  es- 
tate.—In  re  Thomas,  81  A.  972. 

•KVU.  FOBEION  JITDOMENTS. 

{818  (Md.)  The  presumption  is  in  favor  of 
jurisdiction,  where  judgment  was  rendered  by 
a  foreign  court.— Mundy  v.  Jacques,  81  A.  2^. 

In  connection  with  the  presumptions  in  fa- 
vor of  judgments  of  foreign  states,  evidence 
hrld  to  show  that  defendant  was  served  with 
process. — Id. 

XIX.   SUSPENSION,  ENFOBCEBCENT, 
AND  REVIVAL. 

{ 870  (Md.)  Record  on  scire  facias  against 
three  judgment  debtors  held  require<l  to  show 
why  fiat  was  asked  against  two  only.— Wilkin 
Mfg.  Co.  V.  Melvin,  81  A.  879. 

JUDICIAL  NOTICE. 

See  Evidence,  S§  5,  19. 

JUDICIAL  POWER. 

See  Constitutional  Law,  j|  70. 

JUDICIAL  SALES. 

See  Bankruptcy,  H  143.  279;  Dnwpr,  §S  53,  83; 
Execution.  §$  247-315:  Executors  and  Ad- 
ministrators, a  326,  454;  Fraudulent  Con- 
veyances, ;§  31,  192. 

JURISDICTION. 

See  Appearance,  §$  18,  24;  Attachment,  %  206; 
Bankruptcy,  f  214;  Courts;  Criminal  I.aw, 
§  1011;  Dead  Bodies;  Eminent  Domain,  K 
167.  267;  Equity,  §S  15,  .SO,  48,  .105;  Fraud- 
ulent Clonveyances,  S  237;  Garnishment,  i 
05;  Guardian  and  Ward.  $  58;  Judgment, 
SfS  16.  17,  68,  818;  Justices  of  the  Peace; 
Marriage,  g  60;  Municipal  Corporations; 
Nuisance.  f|  80;  Parties,  §  97;  Partition,  § 
43 :  Pleading,  §  111 ;  Specific  Performance, 
i  127;    Trusts,  {  177. 

JURY. 

See  Costs,  S  175;  Trial,  H  139-169,  194-296, 
312,  314,  386. 

II.   RIGHT  TO  TBIAI.  BT  JURY. 

$  19  (Pa.)  Trial  by  jury  may  be  had  in  man- 
damus proceedings  in  a  court  of  common  pleas, 
and  such  a  trial  is  conducted  as  in  other  ac- 
tions at  law. — City  of  Wil'iamsport  v.  Citizens' 
Water  &  Gas  Co..  81  A.  316;  Same  v.  Wil- 
liamsport  Water  Co.,  Id.  324. 

1122  (Md.)  I^ws  1906,  c.  475,  amending 
Code,  art.  52,  §  12,  held  not  to  apply  to  I^aws 
1910,  c.  207.  amending  Code,  art.  56,  j|i  131- 
140.  and  adding  sections  140a-140i,  140k-140t, 
rcf;ulating  motor  vehicles,  of  which  section  140p 


authorizes  justices  of  the  peace  to  try  offend- 
ers without  the  intervention  of  a  jury.— Cricb- 
ton  v.  State,  81  A.  30. 

S3I  (Md.)  Laws  1910,  c.  207,  amending 
Code,  art.  56.  JS§  131-140,  and  adding  sections 
140a-140i,  140k-140t,  regulating  motor  vehi- 
cles, is  not  invalid  because  authorizing  jus- 
tices of  the  peaceto  try  the  offenders  without 
the  intervention  of  a  jury.— Criehton  v.  State, 
81  A.  3«. 

V.  COMPETENCY  OF  JIHEtOBS.  CHAI.- 
I£NGES  AND  OBJECTIONS. 

S  137  (Pa.)  Under  Act  July  »,  1901  (P.  L. 
629),  permission  to  commonwealth  to  peremp- 
torily challenge  juror  after  he  was  turned  over 
unchallenged  to  defense  and  accepted  by  the 
latter  held  not  error  under  the  circumstances. — 
Commonwealth  v.  Marion,  81  A.  42;i. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  I^aw,  §  1011;  Highways,  §  186; 
JuiT,  §8  22,  31. 

in.   CIVn.    JUBISDICTION    AND    AXT- 
THOBITT. 

J  37  (Del.Super.)  Under  Rev.  Code  1852,  as 
amended  to  1893,  p.  740,  c.  99,  8  1,  held,  that 
a  justice  of  the  peace  had  no  jurisdiction  of  an 
action  on  a  warranty  arising  out  of  a  contract 
for  the  sale  of  a  horse.— Wills  v.  Wright,  81  A. 
507. 

{ 58  (Del.Super.)  The  jurisdiction  of  a  jus- 
tice's court  must  aifirmatively  appear  in  the 
record.— Wills  v.  Wright,  81  A.  507. 

TV.   PBOCEDUBE   IN   CIVII.    CASES. 

gSI  (N.J.Sup.)  Where  domestic  corporation 
has  a  director  residing  within  the  county,  serv- 
ice of  summons  from  small  cause  court  on 
agent  in  the  county  held  insuflScient. — Harrisou 
V.  Union  Transp.  Co.,  81  A.  490. 

A  summons  issued  out  of  the  small  cause 
court  can  be  legally  served  only  as  directed  by 
the  act  creating  that  court.— Id. 

Under  Small  Cause  Act,  i  17,  as  amended  by 
P.  L.  1906,  p.  47,  where  domestic  corporntion 
has  a  director  within  the  county  on  whom 
summons  from  the  small  cause  court  may  be 
served,  service  on  an  agent  in  an  office  in  the 
county  is  insufficient. — Id. 

KNOWLEDGE. 

See  Banks  and  Banking,  i  116;  Estoppel,  S 
03;  Evidence,  $  5;  Fraudulent  Conveyances, 
85  1.38,  162;  Highways,  §  213;  Landlord  and 
Tenant,  §  169;  Master  and  Servant,  §§  12.'), 
217;  Notice;  Payment,  {  84;  Vendor  and 
Purchaser,  §§  215,  220,  232.    . 

LACHES. 

See  Cancellation  of  Instruments,  §  Hi;  Equi- 
ty, $  67;  Partnership,  «  321;  Pleading,  § 
221;  Reformation  of  Instruments,  8  32; 
Specific  Performance,  (  99. 

LANDLORD  AND  TENANT. 

See  Equity,  $  15;  Evidence,  t  271;  Execu- 
tion, 8  268;  Fixtures;  Indemnity,  f  13; 
Specific  Performance,  8  13;  Taxation,  8  65; 
Time;  Trusts,  8S  105,  280;  Vendor  and  Pur- 
chaser, 88  232,  .3.50. 

II.   I.EASES  AND  AOBEEMENTS  IN 
GENERAX.. 

(B)  Constrnodon  and  Operation. 

{48  (N..T.)  Where  a  landlord  extinguishes 
his  tenant's  term  by  a  wrongful  conveyance  of 
the  premises,  the  tenant  can  maintain  an  action 
against  the  landlord  for  breach  of  the  engagc- 
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ments  in  the  lease.— Williams  ▼.  Young,  81  A. 
1118. 

Where  a  landlord  extinguishes  a  tenant's 
term  b;  a  wrongful  conveyance,  the  tenant  has 
an  action  for  damages  to  the  value  of  the  term, 
based  upon  the  wrongful  destruction  of  his 
term.— Id. 

Tenant's  right  of  action  against  a  landlord 
for  the  wrongful  extinguishment  of  'his  term 
held  to  accrue  at  the  time  the  wrongful  con- 
veyance was  made. — Id. 

Upon  a  landlord's  wrongful  conveyance  of 
lands  subject  to  a  tenant's  term,  held,  that  the 
tenant  ■was  entitled  to  recover  upon  an  im- 
plied  contract.— Id. 

IV.  TEBM8  FOB  TEARS. 

(D)  Termlnatloa. 

{95  (NJ'.)  Landlord's  wrongful  conveyance 
of  premises  subject  to  a  term  held  to  destroy 
the  term.— Williams  v.  Xoung,  81  A.  1118. 

Payments  by  a  lessee  after  the  landlord's 
wrongful  extinguishment  of  his  term  by  con- 
veyance  held  ineffectual  for  any  purpose. — Id. 

Vn.  PREMISES  AND  ENJOTMENT 
AND  USE  THEREOF. 


(D)  Repatra,  lBsiiranee> 
ments. 


Kd  ImprOTe- 


I  150  (Me.)  A  lessor  of  a  dwelling  house 
held  not  to  impliedly  warrant  its  reasonable 
fitness  for  use,  nor  to  be  bound  to  repair  un- 
less he  has  expressly  agreed  to  do  so.— Hill  v. 
Day,  81  A.  581. 

(E)  lajnrles  from  Danceroas  ar  DefeettTa 
CondlttoB. 

f  162  (Me.)  A  landlord  is  under  no  greater 
duty  to  a  subtenant  respecting  safety  of  the 
premises  than  to  the  tenant— Hill  t.  Day,  81 
A.  581. 

§  164  (Me.)  A  landlord  held  not  liable  for  in- 
jury to  a  subtenant  caused  by  plaster  falling. 
—Hill  T.  Day,  81  A.  581. 

A  subtenant  held  not  entitled  to  recover 
against  the  landlord  for  injury  from  plaster 
falling  on  the  theory  of  gratuitous  undertak- 
ing by  the  landlord  to  repair. — Id. 

{  169  (Me.)  Evidence  in  an  action  by  a  sub- 
contractor against  a  landlord  for  injury  caused 
by  plaster  falling  held  insufficient  to  show  that 
the  landlord  knew  of  the  defective  condition.— 
Hill  V.  Day,  81  A.  581. 

Vm.   RENT   AND  'ADVANCES. 
(A)   RIarhta  and  Uabtlltles. 

{  184  (N.J.Sup.)  Under  2  Gen.  St  1895,  p. 
IS^,  pi.  35,  surety  for  payment  of  rent  held 
not  liable  after  destruction  of  buildings  by  fire, 
where  landlord  did  not  repair.— Colonial  Land 
Co.  V.  Asmus,  81  A.  367. 

(  192  (N.J.J  Under  P.  L.  1874,  p.  27  (2 
Gen.  St  1^,  p.  1923,  {  35),  lessee  defending 
action  for  rent  on  ground  of  injury  to  or  total 
destruction  of  buUding  held  required  to  be 
without  fault— OolonitQ  Land  Co.  v.  Asmus, 
81  A.  827. 

Tq  authorize  tenant  to  defend  action  for  rent 
on  ground  of  injury  to  or  destruction  of  build- 
ing under  P.  L.  1874,  p.  27  (2  Gen.  St  1895, 
p.  1923,  I  35),  it  must  ^pear  that  a  subten- 
ant was  without  fault — Id. 

(O)   nistrens. 

{ 272  (Pa.)  Where  landlord  appraises  goods 
distrained  before  five  full  days  have  elapsed 
after  seizure,  and  sells  them,  he  is  a  trespass- 
er.—Ehrhart  T.  Esbenshade,  81  A.  814. 

IX.  RE-ENTRY   AND    RECOVERT    OF 
POSSESSION  BT  I.ANDI,ORD. 

{290  (Me.)  Forcible  entry  and  detainer  is  a 
proper  remedy  against  a  tenant  at  will  whose 


tenancy  has  been  terminated  by  alienation  bj 
the  landlord  for  a  term  of  years. — K«  ra  ha  lie* 
V.  Dukais,  81  A.  1011. 

LANGUAGE. 

See  Evidence,  {  45(t. 

LAPSE 

See  Wills,  K  774,  775. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  H  1097,  1195. 

LAW  OF  THE  ROAO, 

See  Highways,  {  176. 

LEADING  QUESTIONS. 

See  Depositions,  i  66;    Witnesses,  I  282. 

LEASE. 

See  Landlord  and  Tenant ;  Mines  and  Miseimla. 

LEGISLATURE. 

See  Statutes,  i  30. 

LETTERS. 

See  Evidence,  K  71.  174.  3ia 

LETTERS  PATENT. 

See  Patents. 

LEX  LOCI. 

See  Contracts,  {{  2,  144,  325. 

LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  |  1004. 

n.   PRIVHJBOED    OOMMTTNIOATIONS, 
AND  MAUCE  THEBEIW. 

1 36  (Conn.)  Commnnications  absolutely  priv- 
ileged are  practically  limited  to  legislative  or  ju- 
dicial proceedings  and  acts  of  a  state. — Haasett 
y.  Carroll,  81  A.  1013. 

I  51  (Conn.)  Slanderous  statements  made  by 
a  priest  as  a  part  of  a  sermon  held  only  qoali- 
fiedly  or  conditionally  privileged,  and  suffi- 
cient to  support  a  recovery  on  proof  of  malice. 
— Hassett  t.  CarroU,  81  A.  1013. 

rV.  ACTIONS. 

(O  KTldeaee. 

{  104  (Conn.)  Evidence  of  the  timej  place, 
manner,  and  circumstances  of  preparation  and 
publication  as  well  as  the  language  of  a  slan- 
der, is  admissible  to  sliow  malice.- Hassett  v. 
Carroll,  81  A.  1013. 

I  104  (N.J.SupO  In  an  action  of  libel,  plain- 
tiff held  entitled  to  put  in  evidence  on  the 
question  of  malice  a  plea  of  defendant  which 
has  been  withdrawn.— Buskin  t.  Armn,  81  A. 
342. 

{112  (Conn.)  Proof  that  a  slander  waa  spok- 
en in  an  improper  and  nnjustiflable  manner,  or 
with  improper  and  unjustifiable  motives,  es- 
tablishes malice  in  fact  within  Gen.  St  1902,  { 
767.— Hassett  v.  Carroll,  81  A.  1013. 

Uttering  of  slanderous^  charges  by  a  priest 
against  a  member  of  his  congregation  in  a 
Sunday  sermon  held  malicious  and  actionable. 
-Id. 

(D)  Damaorea. 

{116  (Conn.)  Where  onhr  general  damages 
are  demanded  m  an  action  for  slander,  plaintiff 
was  only  entitled  to  recover  compensaaon  for 
those  damages  which  the  law  presumes  to  be 
the  actual  and  proximate  result  of  the  publica- 
tion.—Hassett  V.  Carroll,  81  A.  1013. 
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§  I2>  (Conn.)  In  an  action  for  slander,  a 
verdict  allowing  plaintiff  $4,000  held  excessive, 
and  to  be  reduced  to  $2,600.— Hasaett  v.  Car- 
roll, 81  A.  1013. 

(B)  Trial,  Jailarment,  and   Revtevr. 

I  123  (Conn.)  Wliere  a  slander  was  spoken 
by  a  priest  as  a  part  of  a  sermon,  the  nature 
of  the  occasion,  as  privileged  or  not,  was  a 
question  for  the  court,  but  the  character  of 
the  use  which  defendant  made  of  the  occasion 
was  for  the  jury.— Hasaett  v.  CarroIL  81  A. 
1013. 

LICENSES. 

See  Animals,  i  4;  Food;  Indictment  and  Infor- 
mation, I  111;  Innkeepers,  8  4;  Intoxicat- 
ing Liqaors,  §§  65-71 ;   Mandamus,  i  164. 

I.  FOB  OCOUFATIOH8  AlfD  PBTVI- 
I.EOE8. 

1 6  (N.J.8up.)  No  power  is  given  a  board  of 
health  by  2  Gen.  St  1895,  p.  1644.  pi.  49,  to 
require  the  wagons  used  for  gathering  slaugh- 
terhouse refuse  to  be  licensed  by  them. — M.  L. 
Shoemaker  &  Co.  v.  Board  of  Health  of  Glou- 
cester City,  81  A.  349. 

1 7  (N.J.Snp.)  License  fee  of  $50  for  each 
wagon  removing  slaughterhouse  refuse  held  for 
revenue,  and  not  within  the  statutory  powers 
of  boards  of  health. — M.  L.  Shoemaker  &  Co. 
▼.  Board  of  Health  of  Gloucester  City,  81  A. 
849. 

i42  (Md.)  Under  Code  Pub.  Gen.  liawa 
1£K>4,  art.  17,  and  article  66,  i|  8-10.  and  Code 
Pub.  Loc  Laws,  art  4,  §i  658-660  (Laws 
1898,  c.  123),  a  license  for  the  keeping  of  bil- 
liard tables  in  Baltimore  city  must  be  pro- 
cured from  the  state. — Weber  v.  State,  81  A. 

eoa 

U.  IN  BESPSOT  OF  BEAIi  PBOP- 
EBTT. 

ISO  (N.K)  A  licensee  of  an  owner  of  land 
adjacent  to  a  highway  who  has  a  private  way 
from  his  land  across  a  ditch  maintained  by  the 
town  to  the  highway  held  not  entitled  to  main- 
tain an  action  against  the  town  for  maintaining 
a  nuisance  based  on  the  ditch  rendering  travel 
unsafe.— ElUott  v.  Town  of  Mason,  81  A.  701: 

LIENS. 

See  Agrlcaltore,  {  11;  Bankruptcy,  H  214, 
216;  Corporations,  §  478;  Creditors'  Suit; 
Divorce.  |  260;  Dower,  {§  27,  83;  Estoppel, 
f  68;  Executors  and  Administrators,  f  271; 
Limitation  of  Actions,  |  122;  lis  Pendens,  f 
24;  Mechanics'  Liens;  Mortgages,  g  156; 
Municipal  Corporations,  {  530;  -Bailroads,  i{ 
144,  lOT,  171. 

LIFE  ESTATES. 

See  Deeds,  f  143;  Dower;  Executors  and  Ad- 
ministrators, {450;  Fraudulent  Conveyances, 
1312;  Mortgages,  {273;  PerpetuiUes;  Wills, 
is  624,  649. 

{  15  (Njr.Ch.)  In  a  stated  case,  where  stock 
had  been  bequeathed  to  one  for  life  and  re- 
mainder to  another,  a  dividend  held  to  be  an 
extraordinary  one,  whicti  must  be  apportioned 
between  the  life  tenant  and  remainderman. — 
Ballantine  v.  Young,  81  A.  119. 

The  right  to  subscribe  for  new  shares  which 
command  a  premium  is,  where  corporate  stock 
has  been  bequeathed  to  one  for  life  and  re- 
mainder to  another,  considered  a  part  of  the 
prindpaL — Id. 

In  a  stated  case,  held  that  the  stock  dividends 
must  be  apportioned  between  the  life  tenant 
and  remainderman.— Id. 

In  apportioning  a  stock  dividend  between  the 
life  tenant  and  the  remainderman,  the  appor- 


tionment- should  be  made  on  the  basis  of  the 
company's  accounts.— Id. 

Where  corporate  stock,  bequeathed  to  one 
for  life  with  remainder  to  another,  secured  a 
holder  the  right  to  purchase  on  favorable  terms 
shares  of  another  corporation,  that  right  is 
capital  belonging  to  the  remainderman. — Id. 

i  15  (N.J.Ch.)  Statements  of  rights  of  life 
tenant  under  a  will  of  corporate  stock,  on  a 
stock  dividend,  representing  more  than  the 
earnings  after  testator's  death,  being  declared. 
—Day  V.  Fadlks,  81  A.  354. 

LIGHTS. 

See  Municipal  Corporations,  {  818. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;    Parties,  {  59;    Part- 
nership, i  321;   Pleading,  §  409. 

.  I.  STATUTES  OF  UMITATIOH. 

(B)  UmttatloBS    Applicable    to    Fartlonlar 

Aotiona. 

{  19  (N.J.Ch.)  The  statute  of  limitations  ap- 
plies to  a  suit  in  equity  to  foreclose  a  mortgage. 
—Wallace  v.  Coward,  81  A.  739. 

{36  (Md.)  Under  facts  stated,  held,  that  it 
could  not  be  said  that  limitations  nad  run 
against  the  enforcement  of  a  trust  under  which 
corporate  stock  was  held. — Tyson  v.  George's 
Creek  Coal  &  Iron  Co.,  81  A.  41. 

XX.  COMFTJTATIOH   OF  PERIOD   OF 
XJMITATION. 

(A)  A«er«al  of  Rlarkt  of  Aetloa  or  Do- 
(enae. 

(44  (N.J.Ch.)  A  bill  to  foreclose  a  mortgage 
held  to  show  on  its  face  that  the  suit  was  bar- 
red by  limitations. — Wallace  v.  Coward,  81  A. 
739. 

S5S  (Pa.)  Limitations  of  tight  of  borough 
to  recover  over  amount  paid  for  injuries  from 
defective  sidewalk  held  not  to  run  from  date 
of  accident  but  from  date  of  judgment,  or 
payment  thereof. — Ashley  Borough  v.  Lehigh  & 
WUkes-Barre  Coal  Co.,  81  A.  ^12. 

(C)  Personal   Disabilities   aa«  Prtvlleares. 

S  73  (Pa.)  Period  of  wife's  coverture  is  to 
be  excluded  in  ascertaining  time  in  which  pre- 
sumption of  payment  of  a  note  of  the  husband 
arose.— Gillan  v.  West,  81  A.  128. 

(H)  Oommeaeemeat  of  Aetloa  or  Otber 
Proeeedlaar. 

{121  (Pa.)  Where  action  has  been  brought 
against  a  corporation,  the  record  cannot  be 
amended  by  naming  as  defendant  a  partnership 
of  the  same  name.— Girardi  v.  Laquin  Lumber 
Co.,  81  A.  63. 

{  122  (Pa.)  Municipal  lien  held  lost,  where 
scire  facias,  issued  within  statutory  period, 
was  not  served  according  to  law,  and  the  lien 
was  not  revived  by  general  appearance  to  alias 
scire  facias,  issued  after  the  expiration  of  the 
period.— City  of  Scranton  v.  Genet,  81  A.  335. 

S  127  (Md.)  Amendment  to  pleadings  in  an 
action  of  trover,  so  as  to  change  the  form  of 
action  to  assumpsit  on  the  common  counts, 
held  equivalent  to  a  new  action  as  of  the  date 
of  the  amendment,  so  that  the  defense  of  limi- 
tations was  available  to  defendant— Catanzaro 
Di  Giorgio  Co.  v.  P.  W.  Stock  &  Sons,  81  A. 
385. 

{  127  (NJr.Sup.)  An  amendment  of  the  dec- 
laration after  limitations  have  run  is  not  im- 
proper, so  long  as  a  new  cause  of  action  is 
not  introduced  thereby. — Duffy  v.  McKenna,  81 
A.  1101. 
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m.   ACKNOWI.EDG1IENT.   NEW 

PROMISE.  AMD  PABT 

PAYMENT. 

f  148  (Me.)  To  take  an  indebtedness  out  of 
the  statute  by  an  acknowledgment  in  writing, 
it  must  appear  that  the  debtor  intended  to 
renew  his  promise.— Lord  v.  Jones,  81  A.  160. 

A  letter  sent  by  the  maker  of  an  overdue 
note  to  the  holder  held  a  sufficient  acknowl- 
edgment of  the  debt  and  a  promise  to  pay  to 
take  the  note  out  of  the  statute.— Id. 

§  157  (X.J.Ch.)  Payment  of  interest  on  a 
mortgage  by  the  mortgagor  or  his  grantee  with- 
in 20  years  will  toll  limitations.— Wallace  v. 
Coward,  81  A.  730. 

V.  PLEASING,  EVIDENCE,  TBXAI^ 
AND  REVIEW. 

I!  180  (N.J.Ch.)  Where  it  appears  on  the  face 
of  a  bill  that  complainant's  right  of  action  is 
barred  by  limitations,  a  demurrer  will  lie. — 
Wallace  v.  Coward,  81  A.  730. 

f  196  (Me.)  In  an  action  on  a  note,  where 
defendant  pleaded  limitations,  plaintiff  could  .in- 
troduce a  letter  from  defendant  promising  to 
pay  in  the  future,  and  showing  that  the  letter 
referred  to  the  note  in  suit.— Lord  v.  Jones,  81 
A.  160. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  {  153. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

$2  (N.J.)  P.  L.  1002,  p.  477,  relating  to  no- 
tice of  lis  pendens,  held  intended  to  eradicate 
injustice  of  rule  that  during  pendency  of  e(iui- 
table  suit,  neither  party  could  alienate  property 
so  as  to  affect  rights  of  opponent. — Wood  t. 
I'rice,  81  A.  083. 

}3  (N.,T.Ch.)  The  actual  execution  of  a  writ 
of  sequestration  authorized  by  Divorce  Act 
1007,  ii  25.  26.  in  an  action  for  alimony  against 
a  nonresident  by  the  entry  of  the  sequestrator, 
places  the  property  in  the  custody  of  the  law 
and  is  constructive  notice  to  all  the  world. — 
Wood  V.  Price,  81  A.  1003. 

§  13  (N..T.)  Omission  to  file  and  record  stat- 
utory notice  of  lis  pendens  under  P.  L.  1002, 
p.  477,  held  to  leave  the  parties  free  to  deal 
with  the  suliject-matter  of  the  litigntiou  un- 
trammeled.— Wood  v.  Price,  81  A.  083. 

122  (N.J.)  P.  L.  1002,  p.  477,  relating  to 
notice  of  lis  pendens,  held  not  to  deal  with 
riuhts  of  persons  having  notice  of  equities. — 
Wood  V.  Price,  81  A.  983. 

§22  (N.J.Ch.)  P.  L.  1902,  p.  477,  §  1,  held 
not  to  override  the  effect  of  actual  sequestra- 
tion of  real  estate  authorized  by  Divorce  .\ct 
l007,  ii  2~t,  26,  in  an  action  for  alimony  against 
a  nonresident.— Wood   v.    Price,   81    A.    lOO.'J. 

§24  (Vt)  Purchaser  of  railroad  property  on 
foreclosure  pending  suit  to  impose  a  lien  for 
services  and  materials  held  to  have  purchased 
subject  to  the  decree  subsequeutly  rendered. — 
Hells  Instate  v.  St.  Johnsbury  &  L.  C.  K.  Co., 
SI  A.  030. 

LISTS. 

See  Taxation,  §§  411-446. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOANS. 

See  Mortgages,  §  114;  Municipal  Corporations, 
§§  8C3.  0i»4;    Taxation,  §  4(!2. 


LOCAL  LAWS. 

See  Statutes,  §  85. 

LOGS  AND  LOGGING. 

See  Damages,  §§  112, 174. 

S3  (Vt)  Errors  in  classification  of  timber 
sold  under  a  contract  stipulating  for  measure- 
ments by  surveyors  selected  by  the  parties  for 
the  basis  of  settlement  held  subject  to  correc- 
tion by  the  courts.— McLean  v.  Windham  Light 
&  Lumber  Co.,  81  A.  613. 

A  contract  between  a  purchaser  of  standing 
timber  and  a  third  person  for  the  sale  of  thf 
timber  to  the  third  person  construed,  and  held 
a  sale  for  a  consideration  depending  on  the 
amount  of  tiie  timber. — Id. 

LOST  INSTRUMENTS. 

See  Corporations,  {  100. 

LOTTERIES. 

I.  BEOmLATION   AND  PROHIBITION. 

§3  (Del.Gen.Sess.)  A  baseball  pool  Md  to 
provide  for  the  payment  of  money  depending 
on  a  contingency  in  the  nature  of  a  lottery, 
in  violation  of  Kev.  Code  1852,  amended  to 
1893,  p.  396  (12  Del.  Laws,  c.  33).— State  r. 
Sedgwick,  81  A.  472. 

That  tickets  issued  pursuant  to  a  baseball 
pool  contained  no  promise  or  guaranty  that 
on  the  happening  of  an  event  the  holder  should 
be  entitled  to  money  did  not  save  the  scheme 
from  a  violation  of  Bev.  Code  1852,  amended 
to  1893,  p.  306  (12  Del  Laws,  c  33).— Id. 

XV.   CRIMINAI.  BESPONSrBnjTT. 

<B)   Proaecntlon   and   PunlalnneBt. 

§29  (DeLGen.Sess.)  The  character  of  a  lot- 
tery scheme  involving  more  than  appeared  on 
the  tickets  could  be  shown  by  any  proper  tes- 
timony.—State  V.   Sedgwick,  81  A.  472, 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Master  and  Servant 

MALICE. 

See  Libel  and  Slander,  |§  51,  104,  112. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

I.   NATURE   AND   COMHE-WCEMENT 
OF   PROSECUTION. 

§  6  (N.J.)  One  is  liable  for  procuring  the  ar- 
rest of  another  on  a  false  complaint,  chargin: 
disorderly  conduct  and  that  accused  is  of  un- 
sound mind.— Dordoni  v.  Smith,  81  A.  743. 

MALPRACTICE. 

See  Physicians  and  Surgeons. 

MANDAMUS. 

See  Appeal  and  Error,  §  1106;  Discovery.  §  3; 
Equity,  S  48;  Evidence,  §  157;  Judgment,  i 
<>44:  .jury,  §  19;  Waters  and  Water  Cours- 
es, §  183. 
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I.   NATUBE  AXS   OBOITIIDS  DT  OEH. 
EBAI- 

i  I  (Me.)  When  mandamus  is  an  appropriate 
remedy  stated.— Webster  t.  BaUon,  81  A.  1009. 

i  3  (Me.)  Mandamus  held  to  He  to  compel 
a  sheriff  to  execute  a  writ  of  possession. — 
Webster  t.  BaUou,  81  A.  1000. 

1 3  (Pa.)  Pendencjr  of  proceedings  in  equity 
htld  not  to  oust  jurisdiction  by  mandamus,  un- 
less equity  can  jriTe  complete  relief.— City  of 
Williamsport  v.  Citizens'  Water  &  Gag  Co.,  81 
A.  316;  Same  v.  WUliamsport  Water  Co.,  Id. 
324. 

n.  SUBJECTS  AND  PUBPOSES  OF 
REUEF. 

(B)    Acta    and    Proceedlnora    of   Public    OIII< 
cer«   and  Boards  and   Mnnloipalittes. 

i90  (Pa.)  Provision  of  Act  May  13,  1901 
(P.  L.  191),  relating  to  construction  of  bridge 
by  adjoining  counties,  construed. — Lewisburg 
Bridge  Co.  v.  Union  County,  81  A.  324. 

m.  JTJBISBICTIOH,      PBOCEEDnrOS, 
AND   BEUEF. 

!  154  (Conn.)  Under  Gen.  St  1902,  §  4670, 
a  petition  for  mandamus  to  compel  the  issu- 
ance of  a  license  to  keep  a  maternity  hospital 
lirld  to  require  allegations  that  the  plaintiff 
was  a  proper  person  to  keep  such  a  hospital, 
and  that  the  board  of  health  did  not  exercise 
a  reasonable  discretion  in  refusing  a  license. — 
Adleman  v.  Board  of  Health  of  Citr  of  Hart- 
ford, 81  A.  1065. 

§  172  (Pa.)  Issues  in  preliminary  mandamus 
by  city  seekmg  to  acquire  works  and  property 
of  water  company  stated. — City  of  Williams- 
port  V.  Citizens'  Water  &  Gas  Co.,  81  A.  316; 
Same  v.  Williamsport  Water  Co.,  Id.  324. 

§  173  (Pa.)  In  Act  May  13,  1901  (P.  L.  191), 
term  "hearing"  defined.— Lewisburg  Bridge  Co. 
V.  Union  County,  81  A.  324. 

§  174  (Pa.)  Though  Act  June  14,  1836  (P. 
I..  621),  and  Act  June  8,  1893  (P.  L.  345). 
authorize  jury  trials  in  mandamus,  court  htld 
to  have  antbority  to  submit  special  issues  to 
secure  special  findings  on  controlling  issues. — 
City  of  Williamsport  v.  Citizens'  Water  &  Gas 
Co.,  81  A.  316;  Same  v.  Williamsport  Water 
Co.,  Id.  324. 

i  187  (Pa.)  Findings  of  fact  of  the  lower 
court  in  mandamus  against  a  civil  service  com- 
mission to  compel  reinstatement  of  chief  exam- 
iner are  conclusive  on  appeal.— Commonwealth 
▼.  City  of  PhUadelpbia,  81  A.  59. 

MANSUUGHTER. 

See  Homicide. 

MANUFACTURES. 

See  Taxation,  }  204;   Trade-Marks  and  Trade- 
Names,  S$  67,  93. 

MAPS. 

See  Municipal  Corporations,  f  662. 

MARGINS. 

See  Evidence,  }  166. 

MARKS. 

See  Elections,  §§  180,  186,  194. 

MARRIAGE. 

See   Breach    of  Marriage   Promise;    Divorce; 
Husband  and  Wife. 

$  51  (N.J.)  Where  evidence  of  cohabitation, 
etc..  was  offered  on  an  issue  of  marriage  only 


in  corroboration  of  a  ceremonial  marriage^  de- 
fendant was  not  entitled  to  a  nonsuit  unless 
plaintiff  elected  between  proof  of  a  ceremonial 
and  common-law  marriage.— Prout  v.  Prout,  81 
A.  757. 

i  60  (N.J.Ch.)  On  petition  for  annulment  of 
marriage,  held  that,  under  the  divorce  and  an- 
nulment act  of  19()7,  the  petitioner  was  not  a 
bona  fide  resident  of  this  state,  and  hence  that 
the  court  had  no  jurisdiction. — Hess  v.  Kim-, 
ble,  81  A.  363. 

Where  petitioner  in  a  suit  for  annulment  of 
a  marriage  attempts  to  regard  himself  a  resi- 
dent of  this  state,  for  the  purpose  only  of  pro- 
curing the  benefits  of  our  statute,  no  relief  can 
be  granted.— Id. 

MASTER  AND  SERVANT. 

See  Constitutional  Law,  i  247;  ContracU,  § 
230;  Corporations,  I  201:  Health:  Negli- 
gence, I  32:  Railroads,  §  207;  Trial,  S  243; 
Waters  and  Water  Courses,  {  206;  Witness- 
es, J  268. 

X.  THE  KELATIOH. 

(C)  Termlnattoit  and   Dlacliarare. 

i  29  (N.J.)  In  action  for  unlawful  discharge 
from  employment  a  nonsuit  held  properly 
granted.— Phelps  t.  Fuchs  &  Lang  Mfg.  Co.,  81 
A.  728. 

n.   SEBVICES    AND    COMPENSATION. 

(B)  'WtLfcKU  and  Other  Remnneration. 

(69  (Md.)  Acts  191(f,  c.  221,  amending  Acts 
1904,  c.  37,  held  to  violate  Const  U.  S.  Amend. 
14,  by  unreasonably  discriminating  against  par- 
ticular classes  of  einployers.- State  v.  Potomac 
Valley  Coal  Co.  of  Garrett  County,  81  A.  686; 
Same  v.  Hamill  Coal  &  Coke  .Co.,  Id.  696. 

m.   MASTER'S   UABIUTT   FOB   tX- 
JUBIES  TO   SERVANT. 

(A)  Nature  and  Bxtemt  In  General. 

S  85  (Md.)  A  master's  liability  for  injury  to 
a  servant  must  rest  either  on  negligence  of 
commission  or  omission.— Eyre-Shoemaker 
Const  Co.  ▼.  Mackin,  81  A.  267. 

{96  (Conn.)  An  employer's  liability  for  in- 
jury depends  primarily  upon  whether  the  in- 
jury was  caused  by  his  negligence. — Belevicze 
V.  Piatt  Bros.  &  Co.,  81  A.  ,339. 

(B)  Toola,    Maeltinery.    Appliances,   and 
Places  for  'Work. 

§{  101,  102  (Conn.)  Master's  duty  to  a  work- 
man at  a  macuine  as  to  providing  a  safe  place 
to  work,  stated.— Belevicze  v.  Piatt  Bros.  & 
Co.,  81  A.  339. 

fS  101,  102  (Md.)  To  warrant  recovery  for  a 
servant's  injury  irom  machinery,  it  must  be 
shown  that  it  was  defective,  and  that  the  mas- 
ter did  not  exercise  proper  care  in  the  prem- 
ises.— Eyre-Shoemaker  Const  Co.  v.  Mackin, 
81  A.  267. 

ii  101,  102  (N.J.Sup.)  A  master  must  pro- 
vide tools  which  are  reasonably  safe  and  fit  for 
the  purpose  to  which  they  are  to  be  applied. — 
Pushcart  v.  New  York  Shipbuilding  Co.,  81  A. 
113. 

ill7  (Md.)  Running  a  hoisting;  engine  ex- 
posed to  the  weather  held  not  negligence  per  ss 
on  the  part  of  a  master.— Eyre-Shoemaker 
Const  Co.  V.  Mackin,  81  A.  267. 

{  124  (Conn.)  Where  a  street  car  company 
had  the  duty  of  providing  and  maintaining  a 
hand  brake  suitable  and  reasonably  safe  for 
the  work  to  which  it  would  be  put,  such  duty 
required  an  inspection  and  reasonable  care  by 
the  company.— Delinks  v.  New  York,  N.  H.  & 
H.  R.  Co.Tsi  A.  1036. 
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i  1-25  (Conn.)  An  emplorer  is  not  liable  for 
injuries  resulting  from  defects  of  which  he  did 
not  know  or  was  not  bound  to  know  bj  the 
use  of  due  care.— Belevicze  v.  Piatt  Bros.  & 
Co.,  81  A.  339. 

S  127  (Conn.)  A  street  railroad  company  held 
bound  to  provide  and  maintain  a  hand  brake 
reasonably  suitable  and  ^afe  for  the  work  to 
which  it  was  to  be  put. — Delinks  y.  New  York, 
•N.  H.  &  H.  R.  Co.,  81  A.  1036. 

S  129  (Pa.)  Injury  to  employ^  held  not  dae 
to  act  of  fellow  servant  under  direction  of  fore- 
man, for  which  employer  would  be  liable. — 
Sterner  v.  S.  Morgan  Smith  Co.,  81  A.  889. 

(O)  Hetkodn  of  'Work,  Rules,  and  Orders. 

{  137  (Md.)  An  engineer  of  a  hoisting  ma- 
chine held  negligent  in  lowering  a  load  onto  a 
scow  without  signal.— Eyre-Shoemaker  Const. 
Co.  V.  Mackin,  81  A.  267. 

(D)  'Warnlnac  aad   lastractlaa;  Servant. 

}  ISO  (Conn.)  Master's  duty  to  a  workman 
at  a  machine  as  to  instruction  and  warning, 
stated.— Belevicze  t.  Piatt  Bros.  &  Co.,  81  A. 
339. 

§  155  (Conn.)  An  employer  must  warn  his 
employ^  against  latent  dangers  known  to  the 
employer,  out  not  known  to  the  employ*.— Bele- 
vicze V.  Piatt  Bros.  &  Co.,  81  A.  3^9. 

I  157  (Conn.)  An  instruction  of  an  employe 
against  danger  should  be  proportioned  to  his 
abilities  to  understand  .and  should  fully  point 
out  the  danger.— Belevicze  y.  Piatt  Bros.  & 
Co.,  81  A.  839. 

<B)  Fellow  Serraats. 

i  168  (Vt)  A  master  is  not  an  insurer  of  the 
competency  of  his  employes,  but  is  held  only  ^o 
reasonable  care  in  tiieir  selection. — Doyle  v. 
Melendy,  81  A.  1129. 

i  182  (Pa.)  Under  Act  June  10,  1907  (P.  L. 
523),  negligence  of  fellow  servant,  in  acting  in 
obedience  to  instructions  of  foreman,  held  no 
defense  to  action  for  injuries.— Sterner  v.  S. 
Morgan  Smith  Co..  81  A.  889. 

I  185  (Md.)  Defective  working  of  a  foot 
brake  of  a  hoisting  engine  on  another  occasion 
held  not  sufficient  to  show  negligence  of  the 
master,  where  the  servant  in  charge  of  the  en- 
gine did  not  attempt  to  use  it  at  the  time  of 
an  accident.— Byre-Shoemaker  Const.  Co.  v. 
Mackin,  81  A.  267. 

8  185  (N.J.)  Failure  of  employe  in  control  of 
macliinery  to  give,  as  was  his  duty,  warning 
when  it  started,  whereby  another  employe  was 
injured,  held  imputable  to  the  master.--Ondis* 
Adm'x  V.  Great  Atlantic  &  Pacific  Tea  Co.,  81 
A.  856. 

i  189  (Pa.)  Character  of  duties  of  mine  fore- 
man held  not  necessarily  changed  because  he 
may  hire  or  discharge  men,  or  suggest  where 
they  shall  work  or  how  entries  shall  be  driven 
or  the  mine  developed.— Hood  v.  Connell  An- 
thracite Mining  Co.,  81  A.  56. 

Where  mine  foreman  acts  also  as  superin- 
tendent, and  is  negligent,  owner  of  mine  held 
Uable  for  the  consequences  of  such  negligence. 
-Id. 

Act  June  2,  1891  (P.  L.  176),  regulating 
mining  operations  in  anthracite  fields,  and  Act 
May  Hi,  1893  (P.  L.  52),  relating  to  bituminous 
mines,  in  so  far  as  the^  relate  to  duties  of 
mine  foreman,  held  practically  the  same. — ^Id. 

I  197  (N.J.)  Employes  held  not  regarded  in 
law  as  fellow  servants. — Ondis'  Adm'x  v.  Great 
Atlantic  &  Pacific  Tea  Co.,  81  A.  856. 

{200  (Md.)  The  engineer  of  a  hoisting  en- 
gine held  a  fellow  servant  of  the  captain  of  a 
scow  being  loaded  by  such  engine.— Eyre-Shoe- 
maker Const.  Co.  V.  Mackin,  81  A.  267. 


(F)  Risks   Aasaaied  bx  Servant. 

{  203  (Conn.)  Applicability  of  assumption  of 
risk  to  ordinary  and  extraordinary  risks,  de- 
fined.—Belevicze  T.  Piatt  Bros.  &  Co.,  81  A 
339. 

An  employer  is  not  liable  for  injury  result- 
ing from  the  ordinary  risks  o'f  the  servic«: 
these  being  assumed  by  the  servant. — Id. 

1 217  (Conn.)  An  employer  held  not  liabW 
for  injury  to  an  employe  resulting  from  a  das- 

ger  of  which  the  servant  knew  or  ought  to 
ave  known.— Belevicze  v.  Piatt  Bros.  &  Co, 
81  A.  339. 

1217  (N.J.Sup.)  Where  defect  in  a  tool  is 
obvious,  a  servant  cannot  assume  the  risk  for 
a  fellow  servant  who  does  not  know  of  the  de- 
fect— Pushcart  v.  New  York  Shipbuilding  Co.. 
81  A.  113. 

1219  (Md.)  The  captain  of  a  scow  held  to 
have  assumed  risk  of  injury  from  loads  being 
placed  thereon  by  a  derrick,  and  hoisting  en- 
gine.— Eyre-Shoemalier  Const.  Co.  v.  Mackin. 
81  A.  267. 

I  219  (N.J.Sup.)  Where  defect  in  tool  is  ob- 
vious, the  servant  assumes  the  risk. — Pushcart 
y.  New  York  Shipbuilding  Co.,  81  A.  113. 

{221  (N.J.)  Rule  as  to  assumption  of  risk 
by  a  servant  after  promise  of  master  to  repair, 
stated.— Mellon  ▼.  Victor  Talking  Mach.  Co., 
81  A.  755. 

(O)  Coatrlbntorr  ITearllareaee  of  Sorraaf. 

{ 229  (Md.)  A  servant  must  take  ordinary 
precautions  to  inform  himself  of  the  dangers 
of  his  service. — E^re-Shoemaker  Const.  Co.  v. 
Mackin,  81  A.  267. 

{231  (Vt)  The  assurance  of  a  planing  mill 
employe's  foreman  that  he  would  take  care  of 
boards  piled  near  the  employe's  machine  held 
not  to  excuse  the  employe  from  exercising  due 
care  to  prevent  stumbling  over  them. — Harti- 
gan  V.  Deerfield  Lumber  Co.,  81  A.  259. 

{  234  (Pa.)  Employe,  injured  by  fall  of  iron 
plate,  held  guilty  of  contributory  negligence.— 
Sterner  v.  S.  Morgan  Smith  Co.,  81  A.  889. 

{  235  (Vt.)  An  employer  is  not  liable  for  in- 
juries through  defects  in  the  employe's  place  of 
work  which  he  could  have  observed  by  exer- 
cising due  care.— Hartigan  y.  Deerfield  Lumber 
Co.,  81  A.  259. 

{236  (Md.)  A  servant  injured  by  being 
struck  by  a  swinging  bucket  carrying  a  heavy 
load  to  be  placed  in  a  scow  held  guilty  of  con- 
tributory negligence.— Eyre-Shoemalcer  Const 
Co.  V.  Mackin,  81  A.  267. 

{ 236  (Vt)  It  is  an  employe's  duty  to  exer- 
cise the  care  of  a  prudent  man  to  prevent  fall- 
ing upon  material  accumulated  around  his  place 
of  work.— Hartigan  v.  Deerfield  Lumber  Co.. 
81  A.  259. 

{238  (Pa.)  In  an  action  for  injuries  to  a 
servant,  nonsuit  held  properly  directed  on  evi- 
dence that  plaintiff,  having  a  safe  place  in 
which  to  work,  voluntarily  took  an  unsafe  posi- 
tion.— Zuraw  v.  Hammermill  Paper  Co.,  81  A 
654. 

{246  (Conn.)  In  a  motorman's  action  for 
personal  injuries,  held,  that  his  act  in  emergen- 
cy, while  it  might  have  been  a  mistake,  wis 
not  contributory  negligence. — Delinks  y.  New 
York,  N.  H.  &  H.  R.  Co.,  81  A.  1036. 

{247  (Conn.)  A  motorman's  disobedience  of 
a  rule  as  to  the  use  of  reverse  power,  not 
shown  to  have  had  any  proximate  connection 
with  his  injuries,  held  not  such  contributory 
negligence  as  would  defeat  his  right  to  a  re- 
covery.—Delinks  V.  New  York,  N.  H.  &  H.  R 
Co.,  81  A.  1086. 

(H)  AetlOBs. 

S  258  (N.J.Sup.)  Complaint  in  action  against 
master  must  specify  the  character  of  the  defect 
in  the  tool  causing  injury  to  plaintiff.— E^ush- 
cart  y.  New  York  Shipbuilding  Co.,  81  A.  113. 
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1258  (Pa.)  In  action  for  injuries  to  serv- 
int,  allegations  that  rope  and  appliances  were 
insufficient,  and  that  they  were  not  properly 
inspected,  held  not  inconsistent. — Wells  t.  Erie 
R.  Co.,  81  A.  330. 

§  259  (Vt.)  Averments  in  counts  in  an  ac- 
tion for  personal  injuries  held  to  sufficiently  al- 
lege that  defendant  failed  to  perform  the  duty 
of  exercising  reasonable  care  in  the  selection 
of  fellow  servants.— Doyle  t.  Melendy,  81  A. 
1129. 

§265  (Me.)  The  burden  is  on  plaintiff  to 
show  that  her  intestate  did  not  by  his  own 
fault  contribute  to  the  accident  which  caused 
bis  'death.— Fournier  t.  York  Mfg.  Co.,  81  A. 
82. 

Where  the  death  of  an  employ^  was  caused 
by  his  own  act  in  producing  a  contact  with 
a  fuse  box  in  a  power  house,  it  must  affirma- 
tively appear  that  in  doing  the  act  he  was  not 
negligent,  but  in  the  exercise  of  due  care.— Id. 

Where  there  was  no  evidence  as  to  how 
plaintiff's  intestate  came  in  contact  with  a  fuse 
box  in  a  power  house,  if  he  did  so,  plaintiff 
failed  to  sustain  the  burden  of  showing  that 
her  intestate  did  not  negligently  contribute  to 
the  injury  which  caused  his  death. — Id. 

S  265  (Me.)  In  an  action  for  death  of  a  rail- 
way employ^  the  burden  was  on  plaintiff  to 
show  that  decedent's  own  negligence  did  not 
contribute  to  the  accident. — Tatro  v.  Maine 
Cent.  H.  Co.,  81  A.  216. 

In  an  action  for  death  of  a  railway  employ^, 
the  burden  was  on  plaintiff  to  show  negligence 
in  delaying  medical  treatment,  etc.,  after  the 
accident,— Id. 

i  265  (Pa.)  In  an  action  for  personal  inju- 
ries, the  burden  is  on  plaintiff  to  show  that 
defendant's  negligence  caused  the  injury,  but 
not  to  disprove  contributory  negligence. — Bol- 
linger v.  Crystal  Sand  Co.,  81  A.  712. 

§  276  (Conn.)  An  employer  is  prima  facie 
liable  for  injury  to  an  employ^  for  failure  to 

Serform  a  dnty  to  him. — Belevicze  v.  Piatt 
!ro8.  &  Co.,  81  A.  339. 

i  276  (Conn.)  Evidence  in  a  motorman's  ac- 
tion for  personal  injuries  held  to  sustain  a  find- 
ing that  the  defendant's  negligence  was  the 
proximate  cause  of  his  injuries. — Delinks  v. 
New  York,  N.  H.  &  H.  E.  Co.,  81  A.  1036. 

S  276  (Pa.)  In  an  action  to  recover  damages 
for  personal  Injuries  received  by  an  employs 
from  defects  in  certain  machinery,  evidence 
held  to  sustain  nonsuit — Conway  v.  Philadel- 
phia Hardware  &  Malleable  Iron  Works,  81  A. 
421. 

§  278  (Conn.)  In  an  action  for  injury  to  an 
employs  at  a  machine  containing  a  revolving 
cylinder,  evidence  held  to  sustain  a  finding  of 
negligence  in  failing  to  warn  him  against  the 
dangers  of  the  employment. — Belevicze  v.  Piatt 
Bros.  &  Co.,  81  A.  339. 

i  278  (Me.)  In  an  action  for  death  of  a  rail- 
way employs,  evidence  held  insufficient  to  show 
negligence  of  the  company  in  delaying  medical 
treatment,  etc.,  after  the  accident. — Tatro  v. 
Maine  Cent.  R.  Co.,  81  A.  216. 

§278  (Me.)  In  an  action  for  injury  to  an 
employs,  evidence  held  insufficient  to  show  neg- 
ligence of  defendant. — Rowe  v.  Hill  Lumber 
Mfg.  Co.,  81  A.  689. 

1 278  (Md.)  Fact  that  a  gear  guard  was 
missing  held  not  negligence  in  an  action  for  in- 
jury to  a  servant,  where  there  was  nothing  to 
show  that  its  presence  could  have  prevented 
the  accident. — Eyre-Shoemaker  Const.  Co.  v. 
Mackin,  81  A.  267. 

{278  (N.H.)  In  an  action  for  injury  to  an 
employs  evidence  held  to  sustain  a  finding  of 
negligence  of  the  employer  in  failing  to  in- 
struct against  the  danger. — Vigneault  v.  Win- 
chester Tannery  Co.,  81  A.  407. 

1 278  (Pa.)  In  an  action  for  injuries  to  a 
servant,  evidence  held  to  establish  a  prima  fa- 


cie case  of  negligence  of  defendant.— Bollinger 
V.  Crystal  Sand  Co.,  81  A.  .712. 

S28I  (Conn.)  Evidence  in  an  action  by  a 
motorman  for  personal  injuries  held  not  to 
show  that  he  was  negligent  in  attempting  to 
use  a  hand  brake  to  stop  his  car. — Delinks  v. 
New  York,  N.  H.  &  H.  R.  Co.,  81  A.  1036. 

i  28 1  (Vt.)  In  a  mill  employS's  action  for 
personal  injuries  by  stumbling  over  boards  and 
catching  his  hand  in  a  planer  saw,  evidence  held 
to  show  that  plaintiff  was  guilty  of  contribu- 
tory negligence.— Hartigan  v.  Deerfield  Lumber 
Co.,  81  A.  259. 

{  285  (Md.  >  Evidence  which  tended  to  show 
that  an  accident  was  caused  either  by  slipping 
of  a  friction  drum  or  negligence  of  a  fellow 
servant  held  not  to  support  a  cause  of  action 
against  the  master.— Eyre-Shoemaker  Const 
Co.  V.  Mackin,  81  A.  267. 

i  285  (Pa.)  Where  plaintiff  rested  after  sim- 
ply showing  an  unexplained  accident,  case  held 
to  be  for  the  jury,  where  evidence  introduced 
by  defendant  showed  unsafe  condition  of  place 
in  which  employs  was  required  to  work. — Hus- 
var  V.  Delaware,  L.  &  W.  R.  Co.,  81  A.  200. 

S  286  (Conn.)  Ordinarily  in  an  employS's  per- 
sonal injury  action,  what  warning  or  instruc- 
tion should  have  been  given  him  is  for  the  jury. 
—Belevicze  v.  Piatt  Bros.  &  Co.,  81  A.  330. 

In  an  employS's  personal  injury  action,  wheth- 
er defendant  was  negligent  in  failing  to  warn 
him  of  dangers  attending  work  at  a  machine 
containing  a  revolving  cylinder  held,  under  the 
evidence,   a   jury   question. — Id. 

f  286  (N.J.)  In  an  action  for  injuries  to  a 
servant  while  working  at  a  press  in  a  factory, 
evidence  held  to  present  a  question  for  the  jury 
as  to  the  negligence  of  the  master. — Mellon  v. 
Victor  Talking  Mach.  Co.,  81  A.  755. 

i  286  (Pa.^  In  an  action  for  injuries  to  an 
employs,  evidence  held  to  present  a  question 
for  the  jury  as  to  defendant's  negligence  in 
furnishing  a  defective  rope  or  sling. — Wells  v. 
Erie  R.  Co.,  81  A.  330. 

In  action  for  injuries  to  employs,  testimony 
as  to  condition  of  rope  held  properly  submitted 
to  the  jury,  though  the  witnesses  did  not  iden- 
tify completely  the  rope  they  saw  with  the  one 
which  broke. — Id. 

i  286  (Pa.)  Question  of  negligence  of  master 
in  the  use  of  a  dangerous  appliance  held  to  be 
for  the  jury.— Ferry  v.  Philadelphia  Rapid 
Transit  Co.,  81  A.  428. 

f  287  (Pa.)  In  an  action  for  injuries  to  a 
mmer,  resulting  from  negligence  of  the  mine 
foreman,  whether  the  latter  acted  in  the  dual 
capacity  of  mine  foreman  and  superintendent 
held  a  question  for  the  jury. — Hood  v.  Connell 
Anthracite  Mining  Co.,  81  A.  56. 

1 288  (N.H.)  In  an  action  for  injury  to  an 
employs,  evidence  held  insufficient  to  show  as 
a  matter  of  law  that  be  assumed  the  risk.— 
Vigneault  v.  Winchester  Tannery  Co.,  81  A. 
407. 

i  288  (N.J.)  Whether  three  days  is  a  reason- 
able time  for  the  servant  to  incur  the  risk  in 
the  expectation  that  the  master  will  perform 
his  promise  to  repair  is  a  question  for  the  jury. 
—Mellon  V.  Victor  Talking  Mach.  Co.,  81  A. 
765. 

fi289  (SJ.)  Whether  danger  from  defective 
machine  is  so  great  that  a  prudent  person  would 
not  continue  in  employment  after  promise  to 
repair,  held  a  question  for  the  jury. — Mellon  v. 
Victor  Talking  Mach.  Co.,  81  A.  755. 

IV.   I.IABII.ITIES   FOB   INJURIEB   TO 
THIRD  PEBSONS. 

(A)  Aets  or  OmlaBtoBa  ot  Berv»Bt> 

{302  (Conn.)  Defendant's  chauffeur  held  to 
have  been  in  the  scope  of  his  employment  when 
he  ran  into  plaintiff. — McKiernan  v.  Lehmaier, 
81  A.  989. 
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$304  (Md.)  Where  a  third  person  Is  injured 
by  the  concarring  jieglizence  of  the  servants 
of  two  masters,  the  law  does  not  make  fine  dis- 
tinctions in  determining  which  was  the  proxi- 
mate cause  of  the  injury. — Firor  v.  Taylor,  81 
A.  389. 

(B)  'Work   of  Independent   Contractor. 

i3l6  (N.J.)  Persons  employed  by  defendant 
to  set  off  fireworks  at  a  pleasure  resort  held  an 
independent  contractor  for  whose  negligence  de- 
fendant was  not  liable. — Reisman  v.  Public 
Service  Corporation  of  New  Jersey,  81  A.  838, 
840. 

(O)  Aotionn. 

$  330  (Md.)  In  an  action  for  injuries  against 
two  defendants,  evidence  that  the  accident  was 
Holely  due  to  the  negligence  of  the  driver  of  a 
wagon,  and  that  he  was  solely  the  agent  of  one 
of  the  defendants,  held  admissible. — Firor  T. 
Taylor,  81  A.  389. 

MASTERS  IN  CHANCERY. 

See  Equity,  i  395. 

MATERIALITY. 

See  Evidence,  |  143. 

MEASURE  OF  DAMAGES. 

See  Damages,  H  98-124. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  {  1036;  Bankruptcy,  f 
186;  Municipal  Corporations,  (  373;  Plead- 
ing, $  111;   Statutes,  $S  85,  117,  200. 

II.  RIGHT  TO   LIEN. 

(B)   Serrlceri  Rendered  and  Matertal*  Pnr- 
nialted. 

$35  (Md.)  Under  Lavs  1910,  c.  52,  $  1, 
which,  as  to  Baltimore  city,  gives  a  lien  only 
for  work  done,  a  subcontractor,  whose  con- 
tract is  on  its  face  an  indivisible  contract  for 
labor  and  materials,  is  entitled  to  no  lien 
whatever. — Joseph  B.  Dunn  &  Sons  v.  Brager, 
81  A.  518. 

$47  (Me.)  Under  Rev.  St.  c.  93.  $  29,  one 
held  entitled  to  a  materialman's  lien  for  iron 
columns  set  in  building,  but  afterwards  taken 
out  on  revision  of  the  plans. — Fletcher-Crowell 
Co.  V.  Chevalier,  81  A.  578. 

$48  (Me.)  Under  Rev.  St.  c.  93,  S  29,  one 
held  not  entitled  to  mechanic's  lien  for  material 
furnished,  but  not  used  in  the  particular  build- 
ing.—Fletcher-Crowell  Co.  T.  Chevalier,  81  A. 
578. 

(E)    Subcontractors'        and        Contractors' 
'Workmen  and  Materialmen. 

S  103  (Pa.)  Change  of  ownership  during  the 
construction  held  not  to  affect  the  stipulation 
itgainst  liens  contained  in  the  original  contract 
between  the  owner  and  contractor,  filed  in  pro- 
thonotary's  ofiSce  in  accordance  with  Act  June 
4,  1001  (P.  L.  440)  i  18.-Felin  v.  Locust  Real- 
ty Co.,  81  A.  158. 

rV.   OPERATIOir  AND  EFFECT. 

(A)  Amount  and  Extent  of  Ijlen. 

$  166  (Me.)  A  materialman's  lien  is  created 
by  law  when  the  materials  are  furnished; 
claimant  being  required,  to  perfect  bis  lien  for 
enforcement  by  bill  in  equity,  only  to  record 
his  statement  of  lien  in  the  town  clerk's  office, 
as  required  by  statute.— 'VVitham  v.  Wing,  81 
A.  100. 

(C)  Priority. 

$  197  (Me.)  The  town  clerk's  certificate  of 
the  filing  of  a  materialman's  lien,  filed  in  the 
registry  of  deeds  office  pursuant  to  Rev.  St.  c. 


93,  I  39,  is  notice  to  the  world  of  a  claim  of  i 
lien  upon  the  property  described,  making  oc- 
thereafter  purcnasmg  it  to  do  so  at  his  risk.— 
Witham  v.  Wing,  81  A.  100. 

{201  (Md.)  Under  Code  Pub.  Gen.  La«< 
1904,  art.  63,  $  15,  one  purchasing  property  t: 
execution  sale,  with  notice  of  a  prior  lien,  taki'^ 
subject  to  the  lien. — George  Long  Contractij; 
Co.  V.  Albert,  81  A.  265. 

VII.   ENFORCEMENT. 

$263  (N.J.Sup.)  A  mortgagee  whose  mort- 
gage was  of  record  before  the  contract  sued  oa 
was  filed  or  suit  commenced  to  enforce  a  m«- 
chanic's  lien  could  not  be  properly  made  t 
party  defendant— Conlan  v.  Leonard,  81  A 
492. 

To  entitle  a  mortgagee  to  be  made  a  partr 
to  a  suit  to  enforce  a  mechanic's  lien,  the  mort- 
gage must  have  been  of  record  at  the  time  of 
commencement  of  the  suit. — Id. 

$  276  (Me.)  Amendment  to  the  bill  in  a  s'lit 
to  enforce  a  materialman's  lien  held  to  alle» 
that  certain  work  and  material  were  fumishrd 
to  W.j  while  the  original  bill  alleged  thai  they 
were  furnished  to  him  and  two  others. — 'Withaa 
V.  Wing,  81  A.  100. 

$277  (Me.)  Any  variance  between  the  name 
of  the  persons  contracted  with,  as  alleged  ia 
the  bill  in  suit  to  enforce  a  materialman's  lien, 
and  as  shown  in  the  statement  of  lien,  filed  pur- 
suant to  Rev.  St.  c.  93,  $  31,  and  put  in  evi- 
dence, held  not  to  defeat  the  lien.— Witham  v. 
Wing,  81  A.  100. 

$  288  (N.J.Sup.)  In  an  action  to  enforce  a 
mechanic's  lien,  evidence  held  not  to  auth<irize 
a  nonsuit  or  direction  of  verdict  for  defend- 
ants.—Conlan  T.  Leonard,  81  A.  492. 

MEDICINES. 

See  Intoxicating  Liquors,  $$  165,  236. 

MEETINGS. 

See  Corporations,  $|  194-201,  283;    Towns,  S 
19. 

MEMBERS. 

See  Insurance,  $  756. 

MEMORANDA. 

See  Evidence,  f  355;    Witnesses,  $|  255,  25S, 

MENTAL  CAPACITY. 

See  Paupers,  {$  19,  22. 


MINERS. 


See  Infants. 


MINES  AND  MINERALS. 

See  Constitutional  Law,  {  296;    Eminent  Do- 
main, $  2;   Master  and  Servant,  SS  189,  287. 

H.   TITLE,  CONVETANOES,   AND 
CONTRACTS. 

(C)   lieaaes,   Licenses,   and   Contracts. 

$  73  (Pa.)  Description  of  premises  in  oil 
lease  construed.— Owens  v.  American  Natural 
Gas  Co..  81  A.  547. 

$  78  (Pa.)  Under  provision  in  oil  lease,  evi- 
dence held  not  to  show  error  in  refusing  injunc- 
tion against  drilling  of  well.— Owens  v.  Ameri- 
can Natural  Gas  Co.,  81  A.  547. 

m.   OPERATION    OF    MINES,    QUAR- 
RIES. AND  WEIXS. 
(A)  Btatntory  Revnlatloa. 

$92  (Pa.)  Anthracite  Mining  Act,  art.  3,  $ 
10,  provides  that  owners  of  adjoining  coal  pmp- 
erties  must  leave  a  pillar  of  coal  in  each  seaiu 
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-worked  by   them  along  the  line  of  adjoining 
property.     Beld  a  valid  exercise  of  the  police 

§ower.— Commonwealth  t.  Plymouth  Coal  Co., 
1  A.  148. 

(C)  Rlvkta  and  Llabllltlea  Imeldent  to 
IVorklns. 

i  125  (Pa.)  In  an  action  by  a  landowner  for 
depositing  culm  on  his  land  by  a  stream,  the 
case  is  for  the  jury,  where  there  is  evidence 
that  culm  from  other  mines  was  also  deposited 
on  the  land. — Pierce  v.  Ijehigh  Valley  Coal  Co., 
81  A.  141. 


MISCONDUCT. 


See  New  Trial. 


MISREPRESENTATION. 

rtgages,  {§  20< 

MISTAKE 


See  Fraud;   Mortgages,  fi  209,  217;   Sales,  § 
52. 


See  Dedication,  I  19;  Fines;  Payment,  f  84; 
Beformation  of  Instruments,  |i  19,  32,  87, 

MONEY  PAID. 

See  Executors  and  Administrators,  }  513; 
EHnes. 

MONEY  RECEIVED. 

See  Attorney  and  Client,  M  124,  128;  Execu- 
tion, {  286:  Executors  and  Administrators, 
I  429;  Judgment,  {  238;  Payment,  (  84; 
Pleading,  §  248.  * 

§  15  (Me.)  Assumpsit  for  money  had  and 
received  held  comprehensive  in  its  scope,  avd 
favored. — Dresser  v.  Kromberg,  81  A.  487. 

{  19  (Md.)  Measure  of  damages  in  assumpsit 
on  the  common  counts  on  an  open  account  for 
the  value  of  a  cargo  of  fruit  which  defendant 
had  received  and  sold  stated. — Catanzaro  Di 
Giorgio  Co.  v.  F.  W.  Stock  &  Sons,  81  A.  385. 

MONUMENTS. 

See  Adverse  Possession,  f  116. 

MORTGAGES. 

See  Building  and  Loan  Associations,  f§  18,  38, 
39;  Chattel  Mortgages:  Constitutional  tiaw, 
§  194;  Corporations,  |  482;  Costs,  |  192; 
Descent  and  Distribution,  §  129;  Dower,  § 
40;  Evidence,  §  332:  Execution,  §§  48,  268; 
Executors  and  Administrators,  §;  224,  227, 
271,  460;  Fraud,  i  59;  Fraudulent  Convey- 
ances, is  113,  122:  Husband  and  Wife.  §  171; 
Insurance,  iS  115,  581,  006;  Judgment,  j 
744;  Ldmitation  of  Actions.  {§  19.  44:  Me- 
chanics' Liens,  {  263;  Parties,  §  97;  Princi- 
gal  and  Agent,  §  81;  Quieting  Title,  S  30; 
iaUroads,  IS  144,  167,  171;  Statutes,  |  239; 
Trusts,  S  100;    Usury;    Wills,  {§  821,  840. 

I.  BEQinCSmiS  AHD   VAUDITT. 

(A)  Nature  and  RmientiiilM  o(  Converancen 
an    SecnrKy. 

S  37  (Vt.)  A  deed  absolute  on  its  fare  may 
be  shown  by  parol  to  be  a  mortgage.— Skeels  v. 
Blanchard.  81  A.  913. 

S38  (N.J.)  Evidence  held  insufficient  to  en- 
title complainant  to  have  an  absolute  convey- 
ance deuared  a  conveyance  for  security. — 
Mealey  v.  Howard,  81  A.  1108. 

S  38  (Vt.)  The  sufficiency  of  the  evidence  to 
show  that  a  deed  absolute  in  form  is  a  mort- 
gage, when  it  is  the  first  and  only  instrument 
evidencing  the  transaction,  defined. — Skeels  v. 
Ulandiard.  81  A.  91.1. 


UX.  OOHSTBXrCTIOH  AMD  OPZSA- 
TIOK. 

(B)   Parties    and   Debts    or    Lilabilltles    Se- 
cured. 

i  114  (Del.Super.)  A  mortgagor  can  only  be 
charged  with  the  amount  actually  received  un- 
der the  mortgage,  though  it  was  given  for  a 
greater  sum. — Trustees  of  Mutual  Loan  Ass'n 
V.  Tyre,  81  A.  48. 

f  1 14  (Pa.)  Where  a  loan  of  $11,000  was 
made  on  condition  that  the  father  of  the  bor- 
rower should  execute  a  mortgage  for  $8,000  as 
security,  the  presumption  is  that  the  mortgnge 
was  given  only  as  security  for  the  sum  named. 
— Bergdoll  v.  Sopp,  81  A.  62. 

{  1 19  (N.H.)  A  grantee's  covenant  to  furnish 
a  home  construed.— Day  v.  Town's,  81  A.  405. 

On  bill  to  establish  plaintiff's  rights  upder 
defendant's  covenant  to  furnish  her  a  home  on 
land  resold  by  him,  defendant  held  not  entitled 
to  set  off  the  value  of  plaintiff's  future  earn- 
ing capacity. — Id. 

(D)  lilen   and   Priority. 

(  156  (N.J.)  Mortgagees  of  a  grantee  of  ex- 
ecutors with  power  of  sale  held  entitled  to  en- 
force the  mortgages  against  the  property  de- 
scribed.—Cook  V.  Jack,  81  A.  11X0. 

XV.  BIGHTS  AKS  X.IABII.ITIEB   OF 
PABITES. 

S  209  (Me.)  A  trustee  under  a  mortgage  is 
bound  to  know  that  all  the  statements  made  by 
him  in  a  certificate  authenticating  a  bond  se- 
cured by  the  mortgage  are  true.— Mullen  v. 
Eastern  Trust  &  Banking  Co.,  81  A.  948. 

Plaintiff  held  entitled  to  recover  against  a 
tmstee  under  a  trust  mortgage  for  falsely  cer- 
tifying an  overissue  of  the  bonds,  two  of  which 
were  purchased  by  plaintiff. — Id. 

Provision  in  a  trust  mortgage  held  not  to  re- 
lieve the  trustee,  a  corporation,  from  liability 
for  its  secretary's  act  in  falsely  certifying  an 
overissue  of  bonds  under  the  mortgage. — Id. 

S2I7  (Me.)  Measure  of  damages  recoverable 
against  a  trustee  under  a  mortgage  for  falsely 
certifying  an  overissue  of  bonds,  two  of  which 
were  purchased  by  plaintiff,  held  the  difference 
between  the  value  of  the  bonds  when  purchas- 
ed and  their  v,a1ue  if  they  had  been  as  repre- 
sented.—Mullen  V.  Eastern  Trust  &  Banking 
Co.,  81  A.  948. 

S  218  (N.J,Sup.)  Subsequent  bond  held  not  so 
strictly  identical  with  former  bonds  as  to  strip 
the  former  bonds  of  their  common-law  force, 
under  Act  March  23,  1881  (P.  L.  p.  184;  2 
Gen.  St.  1896,  p.  2112).— Knight  v.  Cape  May 
Sand  Co.,  81  A.  361. 

V.  ASSIGNMENT   OF  MOBTOAOE   OB 

DEBT. 

S  257  (Del.Super.)  An  assignee  of  a  mort- 
gage after  maturity  of  the  secured  note  took 
it  subject  to  all  equities.— Trustees  of  Mutual 
Loan  Ass'n  v.  Tyre,  81  A.  48. 

VI.  TBANSFEB  OF  FBOPEBTT  MORT- 

GAGED  OB  OF  EQUmr  OF 
BEDEMPTION. 

S  273  (N.J.Ch.)  A  life  tenant  held  bound  to 
pay  interest  on  mortgage  on  the  premises  to 
protect  the  rights  of  toe  remainderman.— Nagle 
v.  Conard,  81  A.  841. 

8  295  (N.J.Ch.)  Merger  of  a  mortgage  in  the 
legal  estate  held  not  favored  in  equity. — ^Nagle 
v.  Conard,  81  A.  841. 

A  mortgage  bequeathed  by  testator,  devising 
the  mortgaged  premises  to  trustees  in  trust, 
held  to  pass  to  the  legatee,  who  must  take  sub- 
ject to  the  conditions  imposed  on  the  gift. — Id. 

i  296  (Vt.)  A  mortgagee  may  purchase  the 
equity  of  redemption,  but,  in  view  of  the  rela- 
tion  of   the   parties,    the    transaction    will   be 
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carefully  scrutinized.— SkeeU  v.  Blanchard,  81 
A.  913. 

A  conveyance  of  mortgaged  premises  by  the 
mortcpagor  to  the  mortgagee  ^M  prima  facie  a 
security  subject  to  the  right  of  redemption. 
— Id. 

S297  (Vt)  Where  a  mortgagor  under  a 
past-dne  mortgage  gave  to  the  mortgagee  a 
warranty  deed  of  the  premises,  a  finding  by  a 
preponderance  of  evidence  alone  that  the  deed 
was  intended  as  a  mortgage  is  justified. — Skeels 
V.  Blanchard,  81  A.  913. 

Evidence  held  admissible  to  show  that  parties 
to  a  deed  absolute  in  form  intended  it  to  be  a 
mortgage.— Id. 

X.  FOBECI.OSURE  BT  ACTIOH. 

(H)  Trial  or  Hearlnar  and  Reterenee. 

1479  (Vt)  Where  the  amount  of  the  re- 
demption payment  to  be  made  upon  foreclosure 
was  a  matter  of  record,  the  trial  court  need 
not  refer  the  cause  to  a  master. — Gordon  t. 
Deavitt,  81  A.  112& 

(J)  Bale. 

{507  (Md.)  One  trustee  appointed  to  sell 
mortgaged  property  at  foreclosure  could  not 
bind  nis  cotrustee,  so  as  to  charge  the  proceeds 
of  the  sale  with  commissions. — Moore  t. 
CooncUman,  81  A.  122. 

ZI.  HEDEMFTTOB. 

{591  (Vt)  Where  a  mortgage  e^dsts,  an 
equitable  right  of  redemption  attaches.— Skeels 
V.  Blanchard,  81  A.  913. 

1624  (Vt)  Where  a  wife  redeemed  the 
homestead  from  mortgage  foreclosure,  held, 
that  she  was  not  chargeable  with  rents  and 
profits  to  a  second  mortgagee.— Gordon  t. 
Deavitt,  81  A.  1128. 

MOTIONS. 

See  Affidavits,  «  18,  237,  241,  706,  74& 

126  (N.J.Sup.)  The  affidavits  on  which  a 
rule  to  show  is  made  must  be  filed  as  a  basis 
for  the  rule  upon  entering  it — ^Peer  v.  Bloi- 
ham,  81  A.  659. 

MOTOR  VEHICLES. 

See  Criminal  Law,  S  1011;    Highways,  S  186. 

MULTIFARIOUSNESS. 

See  Equity,  1 150. 

MULTIPLICITY  OF  SUITS. 

See  Equity,  {  39. 

MUNICIPAL  CORPORATIONS. 

See  Carriers,  §  12;  Certiorari,  !  70:  Consti- 
tutional Law,  §1  120,  229,  291;  Counties; 
Dedication,  15  19,  20,  35,  38,  43,  44;  Discov- 
ery, t  3;  Eminent  Domain,  H  9.  19,  85; 
Evidence,  {  157;  Indemnity,  |  13;  Intoxicat- 
ing liquors,  {  64;  Limitation  of  Actions,  if 
58,  ISS;  Mandamus.  I  178;  Newspapers: 
Schools  and  School  Districts;  Sheriffs  and 
Constables,  I  10;  Street  Railroads;  Taxa- 
tion, §{  186,  193.  204,  206,  217;  Towns; 
Trespass,  g  19;  Trial,  S§  252,  253;  Waters 
and  Water  Courses,  §§  183-209. 

I.   CBEATIOH,    AI.TEIIATIOX,    EXIST- 
ENCE. AND  DISSOLUTION. 

<B)  Territorial    Extent    and    SnbdiTlalons, 

Annexation,  Oonnolldatlon,  and 

tolvlnlon. 

§27  (N.J.Sup.)  Legislature  fceW  to  have  pow- 
er to  divide  counties  and  towns  at  its  pleasure, 
and  to  apportion  the  property  and  common 
burdens.— Board   of   Education   of  Borough   of 


Flemington  v.  State  Board  of  Education,  81  A. 
163. 

$  36  fN.J.Sup.)  Though  Legislature  has  pow- 
er to  impose  on  new  municipali^  obligatian  oif 
existing  contract  of  an  old  one,  ue  old  corpora- 
tion held  to  remain  liable  in  the  absence  of  leg- 
islation to  that  effect — Board  of  Education  of 
Borough  of  Flemington  v.  State  Board  of  Edu- 
cation, 81  A.  163. 

(C)  Amendment,  Reveal,  or  PorfeltaK<e  oC 
Charter,  and  Dlsaolntion. 

g46  (Md.)  Act  1910,  c.  305,  amending  the 
charter  of  Hyattsville,  held  adopted  by  the 
town,  though  the  ballots  printed  for  the  elec- 
tion read  for  and  against  "the  road  bill,"  in- 
stead of  for  and  against  "the  act  to  improve 
the  streets,"  as  prescribed  by  the  act — Carr  t. 
Town  of  HyattsviUe,  81  A.  8. 

n.   OOVEBNMENTAI.    POWERS     AXD 
FUNCTIONS  IN  GENEBAI- 

i  57  (Md.)  Municipal  corporations  have  only 
such  powers  as  are  granted  by  the  Conatito- 
tion  or  statutes  expressly  or  by  fair  construc- 
tion.—Bushe  v.  Town  of  HyattsviUe,  81  A. 
27a 

Any  doubt  as  to  the  existence  of  mani<ap«l 
power  must  be  resolved  against  the  corpora- 
tion.—Id. 

v.  offioebs.  agents,  and  ex> 
pi.ot£s. 

<A)  Mnnlctpal  OIBoera  In  General. 

1 129  (N.J.Sup.)  Appointment  of  city  engineer 
by  resolution  by  common  council  of  city  incor^ 
porated  under  P.  L.  1899,  p.  96,  under  authority 
given  to  appoint  subordinate  officers  under  sec- 
tion 18,  subd.  34,  held  unauthorized. — Ek^erson 
V.  City  of  Ehiglewood,  81  A.  1070. 

i  144  (N.J.Sup.)  P.  L.  1906,  p.  13,  relative 
to  official  oaths  of  municipal  officers,  held  to 
include  cities.— Ludlam  v.  Dallas,  81  A.  489. 

i  147  (N.J.)  Approval  by  a  de  facto  mayor 
of  a  borough,  who  acts  under  color  of  authority 
of  an  ordinance,  gives  it  validity. — Harrison  v. 
Borough  of  Madison,  81  A.  755. 

i  162  (Pa.)  That  a  city  treasurer's  failure  to 
appoint  a  clerk  as  authorized  by  ordinance  cast 
upon  the  treasurer  heavier  burdens  did  not  au- 
thorize him  to  recover  the  salary  of  the  clerk. 
— Bovaird  v.  City  of  Bradford,  81  A.  719. 

{  165  (Pa.)  In  assumpsit  by  city  treasurer 
for  salary  of  clerk  after  repeal  of  ordinance, 
claim  being  based  on  Act  May  23,  1889  (P.  L. 
277),  direction  of  verdict  for  defendant  held 
proper.- Bovaird  v.  City  of  Bradford,  81  A. 
719. 


(B)  Mnnlelpal 


Departments 
Thereof. 


ad    Oflleers 


8  213  (Pa.)  Under  Act  March  5,  1906  (P.  L. 
83),  creating  a  civil  service  commission,  it 
has  power  to  remove  the  chief  examiner  when 
he  disregards  its  directions  or  questions  its 
authority.— Commonwealth  r.  City  of  Phila- 
delphia, 81  A.  59. 

Va.   CONTRACTS  IN  GENERAI- 

1248  (N.J.Sup.)  Contract  on  behalf  of  mu- 
nicipality b^  unauthorized  agent  held  not  buI>- 
ject  to  ratification  when  in  excess  of  powers 
granted  to  municipality. — Bourgeois  v.  Board 
of  Chosen  Freeholders  of  Atlantic  City,  81  A. 
358. 

IZ.  PUBLIC   IMPROTEaCENTS. 

(A)  Power     to     Make     latproTements     or 
Grant  Aid  Therefor. 

§  269  (Md.)  Under  Laws  1904,  c  274,  fl  1. 
3,  the  Annex  Commission  of  Baltimore  City 
held  to  have  power  to  close  a  street  necessary 
in   carrying    out   its   plan   for     opening    and 
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straightening  a  street  In  the  annex  part  of  the 
city.— City  of  Baltimore  v.  Brengle,  81  A.  677. 

(C)  Contraots. 

{330  (N.J.Sup.)  Where  proposals  under  a 
ci^  charter  that  calls  for  competitive  bidding 
are  purposely  so  framed  as  to  prevent  competi- 
tion, an  award  will  be  set  aside.— Johnson  t. 
Atlantic  City,  81  A.  1105. 

1332  (N.J.Sup.)  Under  advertisement  for 
bids  under  Town  Act,  §  64,  as  amended  in  1906 
<P.  L.  p.  325),  contract  held  invalid  for  failure 
to  state  namber  of  working  days  reqnired  for 
completion.— Homung  v.  Town  of  West  New 
York.  81  A.  1116. 

§333  {N.J.Sup.)  Requirement  that  bidders 
on  municipal  contract  shall  submit  certified 
-checks  with  their  bids  held  substantially  com- 
plied with.— Homung  v.  Town  of  West  New 
York.  81  A.  1116. 

S  358  (Pa.)  Error  in  the  decision  of  an  en- 
gineer as  to  the  falfiUment  of  a  contract  for 
construction  of  a  sewer,  does  not  invalidate 
the  decision  except  in  case  of  fraud  or  miscon- 
duct to  which  the  city  was  a  party.— Rnch  v. 
York  City,  81  A.  891. 

Provisions  of  sewer  construction  contract 
keld  not  to  authorise  engineer  to  pass  on  claim 
for  damages  for  failnre  of  city  to  provide  an 
outlet  for  sewers. — Id. 

1 360  (Pa.)  TTnder  provisions  of  sewer  con- 
tract, decision  whether  certain  work  was  to  be 
paid  for  as  extra  work  held  to  be  for  the  en- 
gineer.—Bach  ▼.  Yqrk  City,  81  A.  891. 

Under  terms  of  a  contract  for  construction 
•of  sewers,  contractors  held  entiUed  only  to 
unit  prices  and  not  to  extra  compensation  for 
certain  items.— Id. 

1362  (Fa.)  An  engineer  is  not  authoriied 
to  pass  on  a  claim  for  damages  for  delay  in 
performance  of  a  contract  for  the  construction 
of  sewers  where  the  contract  contains  no  pro- 
vision conferring  such  authority.- Ruch  v.  Xork 
City,  81  A.  891. 

f  373  (N.J.)  A  stipulation  in  a  building  con- 
tract held  not  for  the  protection  of  the  laborers 
and  materialmen,  so  that  an  assignment  by  the 
contractor  passed  the  amount  due  under  the 
contract  free  from  any  lien.— United  States 
Fidelity  ft  Guaranty  Co.  v.  City  of  Newark,  81 

(■>)  Aaseas^ents  far  BeneAts    and  Speelal 
Taxes. 

1407  (Vt)  An  act  providing  for  public  im- 
provements held  invalid  in  not  fixing  the  legal 
standard  of  the  assessment— Corliss  v.  Village 
of  Richford,  81  A.  234. 

1 438  (Vt)  Special  assessments  upon  abut- 
ting or  adjoining  landowners  for  public  im- 
provements are  based  upon  special  benefits.— 
Corliss  V.  TiUage  of  Richford,  81  A.  234. 

<IP)  BnforeemeBt  at  Aasessateats  and  8pe- 
eial  Taxes. 

1530  (Pa.)  Act  Jnne  4,  1901  (P.  L.  364,  { 
l(y)  held  not  to  contemplate  indefinite  prolonga- 
tion of  lien  of  claim  for  municipal  improve- 
ments through  successive  revivals  by  writ  of 
scire  facias.— City  of  Scranton  v.  Genet,  81  A. 
335. 

X.   POIJCE  POWER  AlfD  BEOTTLA- 
TION8. 

<B)  Tlolatlons  and  Batorcemeat  of  Reara- 
latioas. 

f  640  (N.J.Sup.)  Evidence  held  insufficient  to 
convict  of  the  offense  of  standing  hacks  at  a 
place  not  designated  as  a  public  stand. — Town 
of  Morristown  v.  Murphy,  81  A.  496. 

I  641  (N.J.Sup.)  Record  of  conviction  of  vio- 
lation of  town  ordinance  before  police  justice 
must  set  out  evidence  sufficient  to  show  com- 


mission of  offense. — ^Town  of  Morristown  v. 
Murphy,  81  A.  498. 

XI.   USE  AlTD  BBOUUkTION  OF  PVB- 

UC   PLACES,  FROPEBTT, 

AND   WORKS. 

(A)    Streets  and  Other  PabUe  'Ways. 

i  652  (Conn.)  Strict  compliance  with  the 
statute  is  a  jurisdictional  prerequisite  to  the 
validity  of  a  proceeding  under  Gen.  St.  1902,  S 
2083,  to  re-establish  the  bounds  of  a  street.— 
Hartford  Trust  Co.  v.  Town  of  West  Hartford, 
81  A.  244. 

Requirement  by  OeD.  St  1902,  {  2083,  for 
exhibition  of  map  in  proceedings  to  re-estab- 
lish the  bounds  of  a  street,  held  mandatory. 
— Id. 

Notice  of  proceedings  under  Gen.  St.  1902,  { 
2083,  to  re-establish  the  bounds  of  a  street, 
may  be  given  by  mail. — Id. 

Failure  to  give  abutters  notice  of  proceed- 
ings under  Gen.  St  1902,  i  2083.  to  re-estab- 
lish the  bounds  of  a  street,  Invalidates  the  pro- 
ceedings as  to-  them.— Id. 

Notice  of  selectmen's  decision  in  proceedings 
under  Gen.  St  1902,  {  2083,  to  re-establish  the 
bounds  of  a  street,  given  by  mailing  marked 
copy  of  newspaper  held  insufficient— Id. 

Recording  decision  of  selectmen  of  a  town 
in  proceedings  under  Gen.  St  1902,  |  2083,  to 
re-establish  the  bounds  of  a  street,  held  not 
constructive  notice. — Id. 

Abutters  held  not  estopped  to  claim  equitable 
relief  against  proceedings  under  Gen.  St.  1902, 
i  2083,  to  re-establish  the  bounds  of  a  street 
—Id. 

i  654  (Conn.)  In  a  suit  to  enjoin  a  street  im- 
provement  conforming  to  invalid  proceedings 
under  Gen.  St  1902,  i  2083, .  evidence  offered 
by  defendant  held  properly  excluded.— Hartford 
Trust  Co.  V.  Town  of  West  Hartford,  81  A. 
244. 

{  654  (Vt)  Evidence  held  insufficient  to  show 
right  to  a  strip  of  land  along  a  street  by  a 
ciQr  for  street  panoses  by  prescription.— City 
of  MontpeUer  v.  McMahon,  81  A.  977. 

H  680, 681  (N.J.)  Act  March  28,  1891  (P.  L. 
p.  249:  1  Gen.  St.  1895,  p.  465),  held  to  take 
from  common  council  and  give  to  board  of 
street  and  water  commissioners  authority  to 

f)ass  ordinance  relating  to  conduits  and  wires 
n  streets  for  distribution  of  electricity,  which 
authority  is  not  restored  to  common  council  by 
Act  April  21,  1896  (P.  L.  p.  322).— United 
Electric  Co.  of  New  Jersey  v.  Mutual  Ben. 
Electric  Ught  &  Power  Co.,  81  A.  764. 

$697  (Md.)  In  a  suit  to  enjoin  encroach- 
ments on  an  alley  in  which  plaintiffs  had  an 
easement  held,  there  was  no  adequate  remedy 
at  law. — Oberheim  v.  Reeside,  81  A.  690. 

1697  (Vt)  E!quity  jurisdiction  to  prevent 
purprestures  held  supplemented,  but  not  sup- 
planted, by  the  statutes  prohibiting  encroach- 
ments on  highways. — City  of  Montpelier  v.  Mc- 
Mshon,  81  A.  977. 

In  a  suit  by  a  city  to  restrain  an  obstruc- 
tion of  a  street  denial  of  coniplainanf  s  title 
to  the  land  in  question  was  sumcient  to  raise 
the  question  whether  the  city  had  sufficient 
interest  to   entitle   it  to   sue. — ^Id. 

A  city  held  to  have  a  sufficient  interest  in 
a  street  to  entitie  it  to  sue  to  restrain  the  con- 
struction of  a  piazza  over  the  same. — Id. 

i  706  (Md.^  In  an  action  for  Injuries  to  a 
person  standing  on  a  curb  by  being  struck  by 
the  overhang  of  beams  hauled  along  the  street, 
an  instruction  on  contributory  negligence  held 
as  favorable  to  defendants  as  they  were  enti- 
tied  to.— Firor  v.  Taylor,  81  A.  389. 

That  beams  by  which  plaintiff  was  struck 
projected  from  the  edge  of  the  wagon  on  wliich 
they  were  being  hauled  along  a  city  street  did 
not  establish  that  the  wagon  was  negligently 
loaded. — Id. 
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f  706  (NJ.Sup.)  In  an  action  for  damages, 
failure  of  plaintiff,  whose  automobile  was 
struck  by  defendant's  wagon,  to  prove  posses- 
sion of  a  license -at  the  time  of  the  collision, 
is  no  ground  for  nonsuit.— Shaw  t.  Thielbahr, 
81  A.  497. 

§706  (Pa.)  In  an  action  against  the  owner 
of  a  wagon  to  recover  for  injuries  received  at  a 
street  crossing,  question  of  driver's  negligence 
held  for  the  jury.— Cronmuller  t.  Evening  Tele- 
graph, 81  A.  58. 

XIX.   TORTS. 

(A)  Exerelne  of  Oovernmental  mnd  Corpo- 

rate Fowera  la  Generml. 

i  727  (Conn.)  A  city  accepting  a  charter  im- 
posing a  public  goTemmentsJ  duty  Jield  not  lia- 
ble for  negligence  in  performance  thereof,  but 
is  liable  for  negligence  in  the  performance  of 
a  private  duty  granted  primarily  for  the  bene- 
fit of  its  own  citizens.— Dyer  v.  City  of  Dan- 
bury,  81  A.  958. 

§  733  (Conn.)  The  duty  of  a  city  to  remove 
an  overhanging  limb  of  a  tree  in  a  city  held  a 
public  governmental  duty  for  the  neglect  of 
which  there  is  nb  liability,  unless  imposed  by 
statute.- Dyer  v.  City  of  Danbury,  81  A.  958. 

(B)  Acts     or     Omissions     of     OHIeera      or 

Acents. 

{750  (Md.)  A  city  held  not  exempted  from 
liability  for  injuries  from  an  obstruction  on  a 
sidewallc,  placed  there  by  its  own  agents. — Mc- 
Carthy V.  Clarke,  81  A.  12. 

g  751  (Md.)  Contractors  pntting  'in  a  sewer 
for  a  city  held  not  independent  contractors,  so 
as  to  relieve  the  city  from  liability  for  injuries 
by  falling  oyer  an  obstruction  placed  by  the 
contractors  on  a  sidewalk.— McCarthy  v.  Clarke, 
81  A.  12. 

(C)  Defects  or  Obstractloms  In  Streets  and 

Other  Pablle  Wars. 

$  778  (Conik)  A  limb  of  a  tree  standing  in 
a  public  street  held  not  a  defect  in  the  street 
within  Gen.  St.  1902,  §  2020.— Dyer  v.  City  of 
Danbury,  81  A.  958. 

A  complaint  in  an  action  against  a  city  and 
town  for  injuries  to  a  pedestrian  on  a  sidewalk 
hfld  not  to  state  a  cause  of  action  against  the 
city  in  view  of  Gen.  St.  1902,  §  4443,  as  amend- 
ed by  Pub.  Acts  1903,  c.  US,  and  Pub.  Acts 
1905,  c.  114.— Id. 

8809  (Md.)  It  was  the  dut]r  of  sewer  con- 
tractors to  deposit  material  in  a  reasonable 
place  on  the  street,  and  to  give  reasonable 
warning  to  the  public  of  its-  location.^McCar- 
thy  V.  Clarke,  81  A.  12. 

$818  (Conn.)  In  an  action  against  a  munici- 
pality for  wron^ul  death  caused  Ttj  an  ob- 
struction in  a  highway,  held,  that  in  making 
Its  finding  as  to  whether  deceased  might  have 
avoided  the  obstruction  the  trial  court  should 
consider  certain  mafters. — Nichols  v.  Town  of 
Manchester,  81  A.  337. 

{818  (Md.)  In  an  action  for  personal  in- 
juries by  falling  over  an  obstrnotion  on  a  side- 
walk, an  ordinance  held  admissible  to  show 
defendant's  duty  to  light  the  obstruction.- Mc- 
Carthy V.  Clarke.  81  A.  12. 

In  an  action  for  personal  injuries  by  fall- 
ing over  an  obstruction  on  a  sidewalk,  an 
ordinance  held  admissible  to  show  plaintiff's 
right  to  assume  that  the  sidewalk  was  safe. 
—Id. 

In  an  action  against  a  city  for  in  juries  by 
falling  over  an  obstruction  on  a  sidewalk,  de- 
fendants held  entitled  to  show  that  their  em- 
ploy£  had  placed  a  lamp  on  it  each  night  while 
it  was  there. — Id. 

In  an  action  for  injuries  bv  falling  over  an 
obstruction  on  a  sidewalk,  evidence  as  to  wheth- 
er the  block  was  well  lighted  as  comparpd  with 
other  blocks  held  properly  excluded. — Id. 


{819  (Conn.)  In  an  action  against  a.  tc- 
nicipal  corporation  for  wrongful  death  can*—! 
by  an  obstruction  in  a  highway,  evidence  he  i 
to  warrant  a  finding  that  deceased  mieht  har^ 
avoided  the  obstruction. — Nichols  t.  Town  <ji 
Manchester,  81  A.  337. 

{821  (Md.)  Plaintiff  in  an  action  against  a 
city  and  sewer  contractors  for  injuries  br  fall- 
ing over  obstruction  on  a  sidewalk  \tU  oi 
guilty  of  contributorv  negligence  as  a  matter  of 
law.— McCarthy  v.  Clarke,  81  A.  12. 

In  an  action  against  a  city  and  sewer  oui- 
tractors  for  injuries  by  falling  over  an  obatro..- 
tion  on  a  sidewalk,  evidence  htid  not  to  sliow 
as  a  matter  of  law  that  defendants  were  d<-{ 
negligent  in  placing  the  frame  on  the  sidewalk. 

Xni.  nSCAI.  MANAGEMEHT,  FITB- 

I.IC  DEBT,  SECVBITIES,  Am* 

TAXATION. 

(A)  Power  to  Incnr  Indebtedness  and  E«- 

pendltnres. 

8863  (Md.)  Under  Hyattsville  Charter,  ft  2. 
17,  25,  28,  the  town  held  not  empowered  to  is- 
sue evidence  of  indebtedness  for  loans  to  pur- 
chase land  and  erect  a  municipal  buiSdicr 
thereon.— Rushe  v.  Town  of  Hyattsville,  81  A. 
278. 

{873  (N.J.Sup.)  A  municipality  held  not  aa- 
thorized  to  pledge  public  funds  m  ezoneratii-o 
of  the  liability  of  a  railroad  company  to  a  man- 
ufacturing corporation  because  of  its  failure 
to  continue  a  siding  which  the  mannfactorin; 
company  claimed  the  railroad  had  no  right  t<> 
abolish. — American  Malleables  Co.  t.  Town  of 
Bloomfield,  81  A.  500.      . 

(D)  Taxes    and    Otber    Revenne,    and    A|»- 
plioatlon  Tbereof. 

{958  (N.J.Sup.)  P.  li.  1901.  p.  304.  amend- 
inf  P.  li.  1898,  p.  442,  authorizing  the  ap- 
pointment of  commissioners  to  adjust  unpai<l 
taxes,  applies  only  to  arrearaRPS  accruing  prinr 
to  the  approval  of  the  act. — Voorhees  v.  Bor- 
ough of  North  Wildwood,  81  A.  204. 

8  966  (Conn.)  Every  municipality  is  entitled 
to  assess  all  of  the  real  estate  lying  within  its 
limits.— Corns  lock  v.  Town  of  Waterford,  81  A. 
1059. 

{971  (Pa.)  Under  Act  March  14.  1865  iP. 
L.  320)  and  its  supplements,  tlie  court  of  com- 
mon pleas  of  the  county  of  Philadelphia  has 
the  power  to  appoint  a  board  of  reviaion  of 
taxes,  and  the  councils  of  the  city  of  Philadel- 
phia have  no  power  to  appropriate  money  for  a 
duplicate  assessment. — Selig  v.  City  of  Phil- 
adelphia, 81  A.  308. 

{978  (N.J.Sup.)  General  interest  of  relator 
as  a  taxpayer  held  insufficient  to  entitle  him 
to  maintain  certiorari  to  review  an  order  an- 
nulling an  order  appointing  commissioners  to 
adjust  unpaid  taxes,  under  P.  L.  1901,  p.  .'^. 
amending  P.  L.  1808.  p.  442.— Voorhees  v. 
Borough  of  North  Wildwood,  81  A.  2&4. 

Whether  certiorari  should  be  granted  to  re- 
view an  order  annulling  the  appointment  of 
commissioners  to  adjust  unpaid  taxes,  uodrr 
P.  Ia  1901,  p.  364,  amending  P.  L..  1888.  p. 
442,  held  a  matter  of  discretion. — Id. 

Whether  tax  adjustment  commissioners  shonM 
be  appointed,  under  P.  L.  1901,  p.  364.  amend- 
ing P.  L.  1898,  p.  442,  held  a  matter  to  b« 
largely  determined  bv  the  municipal  authorities, 
in  the  exercise  of  discretion.— Id. 

(B)  Rlarbta    and    Remedies    of    Tazparer*. 

p  994  (Md.)  A  municipal  taxpayer  can  en- 
join negotiation  of  an  nltra  vires  loan  by  tlH> 
corporation.— Rushe  v.  Town  of  Hyattsville,  SI 
A.  278. 


MURDER. 


See  Homicide. 
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INDBX-DIOBST 


X«w  Trial 


MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  §§  755,  766. 

NAMES. 

See  Pdrties,  {  66;  Trade-Marks  and  Trade- 
Names. 

§  2  (N.J.Sup.)  Re(]ulaitee  of  legal  name  at 
common  law  stated. — Schaffer  ▼.  LevenBon 
Wrecking  Co.,  81  A.  434. 

§  6  (N.J.Sup.)  In  action  on  book  account, 
motion  to  nonsuitj  on  the  ground  that  plain- 
tiff had  not  sued  jn  his  true  name,  held  prop- 
erly denied.— Schaffer  v.  Levenson  Wrecking 
Co.,  81  A.  434. 

NAVIGABLE  WATERS. 

See  Certiorari,  {  4. 

NEGLIGENCE. 

See  Adjoining  Landowners,  i  7;  Carriers,  H 
318,  328;  Death;  Estoppel,  §  120;  Explo- 
sives; Highways,  |l  184,  187,  213;  Master 
and  Servant;  Municipal  Corporations,  SS  706, 
727.  750-821;  New  Trial,  J  70;  Pleading,  § 
237;  Hailroads,  H  270-485;  Street  Rail- 
roads; Trial,  $S  139,  253;  Waters  and  Water 
Courses,  {  209. 

I.   ACTS   OB   OMISSIONS  OOHSTirOTT- 
INO   NEOI.IGENOI:. 

(C)  CondltloB  and  V«e  of  Lsad,  BnildiBKS, 
and  Other  Strnctnrea. 

$  32  (Pa.)  Plaintiff,  injured  by  the  fall  of  an 
elevator,  Md  a  mere  licensee,  and  not  entitled 
to  recover.— Urban  v.  Focht,  81  A.  55. 

§32  (Pa.)  Duty  of  owner  of  premises  to  ia- 
dependent  contractor  and  his  servants  at  work 
thereon  stated.— Newingham  v.  J.  C.  Blair  Co., 
81  A.  SS6. 

in.   COHTRIBTTTOBT  HE6XJOENCE. 

(A)  Peraons  Injnred  In  General. 

S  65  (Pa.)  That  plaintiff  used  elevator  or 
stairway  in  disregard  of  orders  held  not  to  af- 
fect his  right  to  rely  on  fire  escape  which  he 
was  ordered  to  use. — Newingham  t.  J.  C.  Blair 
Co.,  81  A.  556. 

(C)   Imputed  NeKlicemee. 

8  93  (Pa.)  NegUgence  of  driver,  not  under 
control  of  plaintift,  held  not  to  be  imputed  to 
her.— Walsh  v.  Altoona  &  li.  V.  Electric  By. 
Co.,  81  A.  551. 

IV.  ACTIONS. 

(A)  Rlvht  of  Action,  Partlea,  Prellmlnnrr 
Proceedlns*,  and  PleadlnK** 

$  119  (Md.)  That  an  accident  occurred  on  a 
different  date  from  that  named  in  the  declara- 
tion is  insufficient  to  prevent  a  recovery. — 
Firor  v.  Taylor,  81  A.  389. 

(B)  Bvldenee. 

i  121  (Pa.)  In  action  for  injuries  from  de- 
fective fire  escape,  owner  of  building  held  not 
presumed  to  have  complied  with  Act  May  2, 
l'.)05  (P.  L.  359)  §  22,  relating  to  fire  escapes.- 
Newingham  v.  J.  C.  Blair  Co.,  81  A.  556. 

i  122  (Pa.)  Burden  of  proof  as  to  contribu- 
tory negligence  held  to  be  on  defendant,  unless 
plaintiff's  evidence  discloses  such  negligence. — 
McManamon  v.  Hanover  Tp.,  81  A.  440. 

S  124  (Pa.)  In  action  for  injuries  from  de- 
fective fire  escape,  evidence  that  plaintiff  was 
inside  the  building  contrary  to  orders  held 
properly  excluded. — Newingham  v.  J.  C.  Blair 
Co.,  81  A.  558. 

§  126  (Pa.)  In  action  for  injuries  from  de- 
fective fire  escape,  evidence  that  the  contractor 


employing  plaintiff  had  notice  of  the  danger 
held  properly  excluded. — Newingham  v.  J.  C. 
Blair  Co.,  81  A.  656. 

I  134  (Conn.)  It  is  sufficient  if  the  jury  may 
fairly  and  reasonably  infer  from  the  evidence 
the  existence  of  facts  essential  to  negligence, 
though  there  be  no  direct  evidence  of  negli- 
gence.—Barrett  T.  Connecticut  Co.,  81  A.  063. 

If  the  evidence  might  support  either  an  in- 
ference of  negligence  or  its  absence,  the  jury 
must  adopt  that  inference  which  from  the  evi- 
dence appears  probable. — Id. 

I  134  (NJ.)  Plaintiff  must  show  the  exist- 
ence of  circumstances  rendering  the  itiference 
of  negligence  by  defendant  at  least  probable, 
and  excluding  an  inference  that  the  damage 
was  due  to  other  causes. — Austin  v.  Pennsyl- 
vania R.  Co.,  81  A.  739. 

§  134  (Pa.)  In  action  for  injuries  from  giv- 
ing way  of  fire  escape  on  defendant's  building, 
evidence  held  to  sustain  verdict  for  plaintiff.— 
Newingham  v.  J.  C.  Blair  Co.,  81  A.  556. 

(C)  Trial,  Jodtrmeat,  aad  Review. 

$  136  (Md.)  To  make  plaintiff  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  hi» 
conduct  must  have  been  so  reckless  as  to  pre- 
clude a  difference  of  opinion  as  to  its  charac- 
ter.—McCarthy  V.  Clarke,  81  A.  12. 

§  139  (Md.)  In  an  action  for  injuries  against 
F.  and  S.,  an  instruction  requested  by  8.  that 
there  was  no  evidence  legally  sufficient  to  en- 
title plaintiff  to  recover  Mid  misleading.- Firor 
V.  Taylor,  81  A.  389. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

See  Notice. 

I  I  (N.J.Snp.)  Evidence  on  certiorari  to  re- 
view a  resolution  of  a  city  council  awarding 
payment  for  official  advertising  held  not  to 
show  such  payment  to  be  to  an  unofficial  paper. 
— Fagen  v.  City  of  Hoboken,  81  A.  365. 

NEW  TRIAL. 

See  Appeal  and  Error,  §  978;    Criminal  Law, 

I  936.  

H.  GROUNDS. 

(B)  Hiaoondact     of     Partlea,     Coaaael,     or 
Wltneaaea. 

}3I  (Conn.)  A  party  knowing  of  misconduct 
of  the  adversary's  counsel  calculated  to  arouse 
the  jury's  sympathy,  not  having  complained 
thereof  till  after  the  verdict,  should  not  then 
be  heard  to  do  so.— McKieman  t.  Lehmaier,  81 
A.  969. 

(F)  Verdict  or  FlndlnicB  Contrary  ta  tjm\r 
or  Bvldenoe. 

{ 70  (Conn.)  The  question  of  contributory 
negligence  held  generally  one  of  fact;  so  that 
a  vei'dict  in  a  case  involving  the  question  shouli) 
not  be  set  aside  where  there  was  evidence  on 
which  the  jury  might-  have  reasonably  reached 
their  conclusion. — ^McKiernan  t.  Lehmaier,  81 
A.  969. 

m.  PROCEEDINGS  TO  PROCURE 
NEVr   TRIAX.. 

i  168  (Me.)  That  the  record  shows  that  the 
verdict  is  against  the  weight  of  the  evidence 
held  not  to  warrant  reversal. — Harvey  v.  Don- 
nell,  81  A.  866. 

A  defendant,  in  moving  for  a  new  trial  for 
insufficiency  of  evidence  to  sustain  a  recovery, 
has  the  burden  to  show  that  the  verdict  is 
clearly    wrong.— Id. 
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NON  OBSTANTE  VEREDICTO. 

Se«   Judgment,   |  199. 

NONRESIDENCE. 

See  CorporatioiM,  g{  217,  274;    Marriage,  |  60. 

NONSUIT. 

See  DismisBal  and  Nonsuit. 

NOTES. 

See  Billa  and  Notes. 

NOTICE 

See  Banks  and  Banking,  If  116,  130;  Bills  and 
Notes,  a  237,  340;  Carriers,  |  311;  Consti- 
tutional Law,  li  249,  309;  Corpoi;ation8,  {{ 
194,  217;  Deeds,  |  88;  Depositions,  J  65; 
Fraudulent  Conveyances,  {|  158,  162;  High- 
ways, {I  103,  213;  Husband  and  Wife,  g  25; 
Indemnity,  {  13;  Insurance,  f  229;  Justices 
of  the  Peace;  Landlord  and  Tenant,  I  169; 
Lis  Pendens;  Master  and  Servant,  if  125, 
217;  Mechanics'  liens.  {$  197,  201;  Munici- 
pal Corporations,  I  652;  Negligence,  i  126; 
Nuisance,  {(  42,  49;  Quo  Warranto,  {  55; 
BaUroads,  i  171;  Taxation,  |i  363,  453,  482; 
Towns,  I  19;  Vendor  and  Purchaser,  §|  215, 
229,  232. 

I  10  (Conn.)  Beqnisites  of  pioof  of  service 
by  mail  stated.— Hartford  Trust  Co.  y.  Town  of 
West  Hartford,  81  A.  244. 

I  1 1  (Conn.)  One  cannot  be  charged  with  no- 
tice of  what  may  be  contained  in  the  advertis- 
ing columns  of  a  newspaper,  though  the  copy 
received  by  him  be  a  marked  copy. — ^Hartford 
Trust  Co.  T.  Town  of  West  Hartford,  81  A. 
244. 

NUISANCE. 

See  Adjoining  Landowners,  I  8;  Corporations, 
{  493;   Evidence,  |  139;  licenses,  |  50. 

X.  PRIVATB  innSANOES. 

(C)  Abatemeitt   mnd    Injnnotlon. 

1 23  (Pa.)  Issuance  of  injunction  to  re- 
strain threatened  nuisance,  consisting  of  a 
stockyard  in  residential  section  of  borough, 
held  proper.— Eckels  v.  Weibley,   81  A.  645. 

Circumstances  under  which  injunction  will 
issue  to  prevent  threatened  nuisance,  stated. 
—Id. 

(D)  Aetlona  for  Dmm«area> 

1 42  (Yt)  A  grantee  is  not  liable  for  an  ex- 
isting nuisance  until  after  notice  to  remove. — 
Bishop  v.  Readsboro  Chair  Mfg.  Co.,  81  A.  ^4. 

Any  notice  of  a  grantee  of  property  on  which 
is  an  existing  nuisance,  of  the  existence  there- 
of, and  of  the  desire  of  the  objecting  party  to 
have  it  removed,  is  sufficient  to  render  him  li- 
able for  its  continuance. — Id. 

1 49  (Vt.)  Evidence  held  to  warrant  a  find- 
ing of  notice  to  defendant  of  the  existence  of 
a  nuisance  on  defendant's  premises  to  which 
plaintiff  objected.— Bishop  v.  Beadsboro  Chair 
Mfg.  Co.,  81  A.  454. 

II.  PUBUO  mnSAHOES. 

<A)  Nmtare  of  Injury,  and  Llnbllitjr  There- 
for. 

f63  (Vt.)  "Purpresture"  defined.— City  of 
Montpelier  v.  McMahon,  81  A.  977. 

(C)  Abmtement   and  Injanetlon. 

180  (Vt)  Jurisdiction  of  equi^  to  protect 
A  public  right  from  encroachment  m  the  nature 
of  a  purpresture  cannot  be  defeated  by  the  de- 
nial of  such 'right — City  of  Montpelier  v.  Mc- 
Mahon, 81  A.  977. 


NUNC  PRO  TUNC. 

See  Appeal  end  Error,  f  362. 

OATH. 

See  Municipal  Corporations,  {  144;  Sheriff* 
and  Constables,  {  10. 

OBJECTIONS. 

See  Appeal  and  Error,  U  194,  204,  211,  215. 
219,  ^1,  232,  237,  260,  712,  1078;  Criminal 
Law,  I  695;  Depositions,  gj  66,  111;  Jnry.  f 
137;  New  Trial,  {  31;  Trial,  H  76,  82,  274 
283,  417. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  {{  120-154. 

OBSTRUCTIONS. 

See  Easements,  §  63;  Highways,  U  187—213: 
Municipal  Corporations,  11  750-^1. 

OFFICERS. 

See  Banks  aqd  Banking,  {  116;  Evidence,  {{ 
83,  271,  471;  Judges;  Justices  of  the  Peace; 
Municipal  Corporations,  jl$  129-248,  750.  751. 
958,  978;  Receivers;  Schools  and  School 
Districts,  §  62;  Sheriffs  and  Constables; 
States;  Statutes,  H  26,  30;  Taxation,  H 
318,  384,  453;  Trial,  {  142;  Witnesses,  i  149. 

I.  appointhent,  qitaijficatioh, 

Ain>   TENITRE. 

(F)  Term  of  Office,  Vncnaolea.  «Bd  Bold- 
Inv   Over. 

i  5S  (Pa.)  The  word  "vacancy,"  as  applied  to 
an  office,  defined.— Commonwealth  t.  McAfee, 
61  A.  85. 

OIL 

See  Mines  and  Minerals. 


See  Food. 


OLEOMARGARINE. 
OPENING. 


See  Eqni^,  {  430;   Judgment,  {{  lSS-lfi9,  388, 

392,  456. 

OPINION  EVIDENCE. 

See  Criminal  Law,  li  448,  452;  Eridence,  f{ 
471-502. 

ORCHARDS. 

See  Evidence,  {  502. 

ORDERS. 

See  Corporations,  {  283;  Damages,  f  190;  De- 
posits in  Court  I  2;  Injunction,  {  176;  Part- 
nership, {  344;    Receivers,  {  163. 

ORDINANCES. 

See  Municipal  Corporations,  Si  147,  680,  681- 

ORPHANS'  COURTS. 

See  Courts,  |i  198,  200%. 

PAPER  BOOKS. 

See  Appeal  and  Error,  ||  589,  714,  743. 

PARENT  AND  CHILD. 

See  Dead  Bodies;  Deeds,  |  71;  Domicile: 
(guardian  and  Ward;  Infants;  Perpetuities; 
Principal  and  Agent  I  24. 
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PARKS. 

See  Dedication,  ||  19,  44;  Eminent  Domain, 
S  9:   Statutes,  f  39. 

PAROL  EVIDENCE. 

See  Evidence,  §{  419-466. 

PARTIES. 

See  Appeal  and  Error,  H  143-150,  $24,  1036; 
Contracts,  |  187;  Corporations,  f  561;  Di- 
vorce, {  180;  Equity,  |  330;  Executors  and 
Administrators,  {  121;  Husband  and  Wife,  { 
207;  Judgment,  ||  238,  683;  Mechanics'  Liens, 
1  263:  Supers,  |  87;  Qoleting  TiUe,  f  30; 
Specific  Performance,  {  106;   O^sts,  ij  366, 

m.  NEW  PARTIES  AED  OHAEOE  OT 

PARTIES. 

i  S9  (Pa.)  Administrator  c.  t  a.  JtelS  entiaed 
to  be  substituted  as  plaintiff  in  ejectment  in 
place  of  himself  as  receiver,  where  not  pre- 
Tented  by  limitations. — ^Power  t.  Grogan,  81  A. 
416. 

IV.  DE8IONATIOH  AMD  DESORIP. 
TIOX. 

S  66  (N.J.Sup.)  Actions  held  required  to  be 
prosecuted  in  proper  Christian  and  surname 
of  parties,  and  not  by  initials,  except  in  cases 
prescribed  by  Practice  Act,  par.  27.— Schaffer 
T.  Levenson  Wrecking  Co.,  81  A.  434. 

V.  DETECTS.   OBJEOTIOES,  AEB 
AMEEBMENT. 

1 75  ( Vt)  That  an  action  for  injuries  to  the 
real  property  of  a  married  woman  was  im- 
properly brought  in  her  name  alone  was  mat- 
ter for  plea  in  abatement,  and  was  not  ayail- 
able  in  bar  or  under  the  general  issue. — ^Bishop 
T.  Readsboro  Chair  Mfg.  Co.,  81  A.  454. 

1 95  (N.J.Sup.)  After  a  plea  of  misnomer, 
the  plaintiff  may  amend  summons  and  declara- 
tion upon  payment  of  costs. — Jefferson  ▼.  Hotel 
Cape  May,  81  A.  349. 

S  97  (Del.)  On  bill  to  compel  the  tmatee  un- 
der a  trust  deed  to  account,  held,  that  he  was 
not  entitled  to  assert  want  of  jurisdiction  to 
adjudicate  a  claim  sou^t  to  be  deducted  from 
complainant's  share.— Emmons  t.  Curlett,  81 
A.  508. 

PARTITION. 

See  Husband  and  Wife,  i  27S. 

XX.  ACTIONS  FOR  PARTITION. 
(B)  ProoecdlBKa   and    Relief. 

143  (Pa.)  Under  Act  Feb.  20,  1854  (P.  L. 
89),  court  of  county  in  which  part  of  land 
sought  to  be  partitioned  was  located  held  not 
to  have  jurisdiction  under  the  evidence. — King 
T.  Ambrose,  81  A.  714. 

(77  (N.J.Ch.)  Where  one  party  to  partition 
holds  five  shares  and  the  other  party  one 
share,  the  question  is  whether  the  land  can  be 
divided  into  two  portions  having  the  ratio  of 
value  of  five  to  one. — Davis  v.  Palmer,  81  A. 
573. 

178  (N.J.Ch.)  Where  one  party  to  partition 
liolds  five  shares  and  the  other  party  holds  one 
share,  distribution  by  lot  is  impracticable. — 
Davis  v.. Palmer,  81  A.  573. 

179  (N.J.Ch.)  Under  Partition  Act,  f  65, 
where  defendants  in  partition  join  in  election 
to  have  their  shares  set  off  to  them  jointly, 
ADjwer  should  be  submitted  to  master  with 
other  matters.— Davis  v.  Palmer,  81  A.  573. 

PARTNERSHIP. 

See  Statutes,  f  64. 


X.  TBE  RELATION. 

(C)  Evidence. 

{53  (N.J.)  Evidence  held  insufficient  to  es- 
tablish a  partnership.— Hoffecker  v.  Anstin,  81 
A.  864. 

IX.   THE  FIRM.  ITS  NAIXE,  POWE1U9, 
AND   PROPERTY. 

1 64  (DeLSuper.)  The  act  providing  for  reg- 
istration of  persons  composing  partnerships 
and  associations  does  not  violate  the  rights 
guaranteed  under  the  Constitution  respecting 
private  property.- State  v.  Perschke,  81  A. 
401. 

The  act  providing  for  the  registration  of  per- 
sons composing  partnerships  and  associations 
is  not  an  unreasonable  exercise  of  the  police 
power. — Id. 

I  67  (Vt.)  A  patent  right  held  the  subject  of 
ownership  by  partnership.— Whitcomb  v.  Whit- 
comb,  81  A.  97. 

The  legal  title  to  property  was  not  vested  in 
the  partnership  merely  by  the  use  of  partner- 
ship funds  in  purchasing  it. — Id, 

A  partnership  A«M  to  be  the  eqaitable  as- 
signee of  property  procured  with  partnership 
funds  under  an  agreement  between  the  part- 
ners.— Id. 

V.  RETIREMENT    AND    ADMISSION 
OF  PARTNERS. 

S  242  (N.J.)  Injunction  to  restrain  breach  ft 
contract  entered  into  by  partnership  held  to  he 
against  the  individual  partners  after  dissolution 
of  the  partnership. — People's  Brewing  Co.  of 
Trenton  v.  Levin,  81  Atl.  1114. 

VII.  DI8SOI.irriON.  settubment, 
AND  ACC01TNTIN0. 

(A)  Oav>ea  of  Dlasolntloa. 

{262  (Pa.)  Under  terms  of  contract  between 
general  partnership  and  defendant,  a  member 
thereof,  defendant  Aeld  precluded  from  setting 
up  as  defense  to  a  judgment  bond  given  by  him 
the  removal  of  personalty  owned  by  a  limited 
partnership  of  which  defendant  was  not  a 
member.— Trexler  v.  Reynolds,  81  A.  194. 

(C)  Dlstrlkatlon  rad  SettlemeBt   Between 
Fmrtners  and  Their  Representatives. 

{ 304  (Pa.)  Rights  of  surviving  partner  in 
accounting  with  administrator  of  deceased  part- 
ner stated.— Huey  v.  Christ,  81  A.  169. 

S  31 1  (Vt)  A  partner  taking  an  order  drawn 
by  the  copartner  on  his  individual  debtor  in 
settlement  of  firm  affairs  held  not  entitled  to 
rescind  the  settlement  induced  by  fraud  with- 
out returning  the  order.— Johnson  v.  Belanger, 
81  A.  621. 

(D)  Aettona  for  Dlssolntlon  and  Aeoovnt- 

ina;. 

$321  (Md.)  A  partnership  being  still  exist- 
ing, held,  the  defenses  of  laches  and  limitationa 
were  not  available  to  a  suit  to  dissolve,  and  for 
an  accounting. — ^Wiley  v.  Wiley,  81  A.  180. 

i344  (Vt.)  The  court  held  to  have  properly 
ordered  a  partner  to  make  an  assignment  of 
property  adjudged  to  belong  to  the  firm  in  a 
partnership  accounting  action,  and,  on  his 
failure  to  do  so,  it  may  appoint  a  trustee  for 
that  purpose.— Whitcomb  v.  Whitcomb,  81  A. 
97. 

PASSENGERS. 

See  Carriers,  |f  280-328. 

PATENTS. 

See  Frauds,  Statute  of,  S  82;    Partnership,  | 
67;    Trade-Marks  and  Trade-Names,  {  3. 
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X.  TITUB,  OOHVETAKOES.  AMD  OOH. 
TBAOTB. 

(B)  Aaalarmments  and    Other   Traniters. 

S  197  _(Vt.)  An  oral  agreement  transferring  a 
patent  ia  not  prohibited  by  Rev.  St.  U.  S.  i 
4898  (U.  S.  Comp.  St.  1901,  p.  3387),  reguir- 
ing  asaignments  of  patents  to  be  in  writing. — 
Whiteomb  v.  Wliitcomb,  81  A.  97. 

(C)    Uceniiea    and    Contracts. 

S2I9  (Me.)  A  declaration,  in  an  action  for 
patent  royalties,  held  sufficient  as  against  gen- 
eral demurrer. — Anderson  v.  Eastern  Coupling 
Co.,  81  A.  167. 

8  219  (Pa.)  Patentee  held  entitled  to  invoke 
equity  jurisdiction  for  accounting  for  royalties 
on  sales  by  an  assignee  of  the  patent. — Uolden 
V.  Bernstein  Mfg.  Co.,  81  A.  428. 

PAUPERS. 

m.  8ETTXXMENT  AHS  BEMOVAX.. 

i  1 9  (Conn.)  The  word  "resided,"  in  Gen.  St. 
1902,  §  2469,  defined.— Town  of  Madison  v. 
Town  of  Guilford.  81  A.  1046. 

That  a  person  removing  from  one  town  to  an- 
other is  of  inferior  mental  capacity  held  not 
to  prevent  his  acquisition  of  a  legal  settlement 
in  the  latter  town.— Id. 

1 22  (Conn.)  That  a  person  removing  from 
one  town  to  another  is  of  inferior  mental  ca- 
pacity may  be  considered  as  evidence  in  deter- 
mining whether  he  resided  in  the  latter  town, 
80  as  to  gain  a  settlement. — Town  of  Madison 
V.  Town  of  Guilford;  81  A.  1046. 

One's  intent  attending  a  change  of  place  of 
abode  from  that  of  his  then  domicile,  or  con- 
tinuance in  such  changed  place  of  abode,  held 
an  important  factor  in  determining  the  question 
of  acquired  domicile,  within  the  pauper  stat- 
utes.—Id. 

On  the  issue  whether  one  has  acquired  a  le- 
gal settlement  evidence  of  intent  concurring 
with  attending  acts,  and  evidence  of  an  intent 
as  to  the  future,  held  admissible. — Id. 

On  the  issue  whether  an  alleged  pauper  had 
acquired  a  legal  settlement,  a  declaration  held 
admissible  as  bearing  on  the  question  of  the 
pauper  having  a  place  of  residence.— Id. 

IV.  81TPPOBT.  SEBVICS8,  ARB  EX- 
PENSES. 

5  37  (Conn.)  Under  Gen.  St.  1902,  M  1833, 
♦  2480,  2499,  2000,  a  tovm  held  to  stand  like  any 
other  party  when  seeking  to  set  aside  a  convey- 
ance by  an  inhabitant  of  all  his  property. — 
Town  of  Winchester  v.  Moriarty,  81  A.  965. 

A  town,  liable  to  furnish  support  to  a  wife  as 

a    pauper,    held    authorized    to    proceed    under 

.  Gen.  St.  1902,  $«  2480,  2499,  2500,  to  compel 

her  husband  or   relatives   to  furnish  support 

—Id. 

A  town  held  not  entitled  to  sue  to  set  aside 
a  conveyance  by  an  inhabitant  of  all  his  prop- 
erty, followed  by  his  wife  becoming  a  charge 
on  the  town. — Id. 

1 39  (Me.)  Under  the  express  terms  of  Pub. 
Laws  1909,  c.  55,  a  town  furniiibing  antitoxin 
to  an  indigent  person  is  entitled  to  reimburse- 
ment by  the  town  of  his  settlement. — Inhabit- 
ants of  Eden  v.  Inhabitants  of  Southwest  Har- 
bor, 81  A.  1003. 

Under  Pub.  Laws  1900,  c.  25,  {  2,  a  deter- 
mination of  a  town  board  of  health  on  the  ex- 
penses of  persons  quarantined  in  that  town,  but 
having  their  pauper  settlement  in  another 
town,  held  to  make  the  latter  town  liable.— Id. 

"Town  to  which  he  belongs,"  within  Itev.  St. 
c.  18,  §  51,  defined.— Id. 

Rev.  St.  c.  18,  i  51.  and  Pub.  Laws  1909,  & 
25.  i  2,  construed,  and  the  former  held  not  im- 
pliedly repealed  by  the  latter. — Id. 

{40  (Conn.)  A  town,  which  becomes  a  cred- 
itor of  an  inhabitant  who  had  conveyed  all  his 


property  by  reason  of  it  furnishing  support  to 
his  wife  as  a  pauper,  held  entitled  to  attack 
the  property,  and  thereby  secure  its  debt- 
Town  of  Winchester  v.  Moriarty,  81  A.  965. 

§44  (N.H.)  Under  Pub.  St.  1901,  c.  83,  {  1. 
chapter  84,  8  1,  and  Laws  1903,  c.  42,  a  trans- 
action held  sustainable  as  within  the  jurisdic- 
tion of  the  selectmen  as  overseers  of  the  giwr. 
— Amazeen  v.  Town  of  Newcastle,  81  A-  10*9. 

{52  (Conn.)  An  instruction  htld  to  properl; 
submit  the  issue  of  whether  a  person  bad  ae- 
qnired  a  legal  settlement  in  a  town,  within 
Gen.  St  1902,  {  2469.— Town  of  Madison  v. 
Town  of  Guilford,  81  A.  1046. 

In  an  action  by  a  town  for  supplies  furnished 
a  paujper  belonging  to  another  town,  an  in- 
struction held  not  objectionable  as  leading  the 
jury  to  ignore  evidence. — Id. 

PAYMENT. 

See  Appeal  and  Error,  {  371;  Brokers,  f  63; 
Building  and  Loan  Associations,  |{  18,  42; 
Damages,  §  69;  Eminent  Domain,  i  75; 
Equity,  §  46;  Executors  and  Administra- 
tors, I  416:  Frauds,  Statute  uf,  SS  5«?,  142; 
Insurance.  ||  137,  7T>5 ;  Landlord  and  Ten- 
ant, {  95;  Limitation  of  Actions,  S  157; 
Nen'spapers;   Tender. 

U.  APPIiIOATION. 

J  41  (Del.Super.)  Payments  on  account  of 
lateral  securities  are  not  payments  on  ac- 
count of  the  debt  they  secure. — ^Trustees  of  Mu- 
tual Loan  Ass'n  v.  Tyre,  81  A.  48. 

IV.   PI.EAOINO.  EVTPEWCE,  TBIAI., 
Ain>  REVIEW. 

1 66  (N.J.Cb.)  A  general  demurrer  to  a  bill 
to  foreclose  after  lapse  of  20  years  will  be  sus- 
tained, in  the  absence  of  an  allegation  excusing 
the  delay.— Wallace  v.  Coward,  81  A.  739. 

V.  BECOVEKT  OF  PATMEHTS. 

S  84  (Me.)  Money  paid  under  mistake  of  law, 
with  full  knowledge  of  the  facts,  is  not  recov- 
erable, unless  the  payment  was  induced  by 
fraud  or  imposition,  or  undue  influence,  or  was 
made  under  duress. — Houlehan  t.  Inhabitants 
of  Kennebec  County,  81  A.  449. 

PENALTIES. 

See  Taxation,  f  839. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens;   Mandamus,  i  S. 

PEREMPTORY  CHALLENGES. 

See  Jury,  I  137. 

PERJURY. 

See  Judgment,  |{  392,  (344,  683 ;  Torts. 

PERPETUITIES. 

1 4  (Conn.)  The  common-law  rule  against 
perpetuities  does  not  forbid  a  devise  to  one's 
legal  heirs  effective  upon  a  life  tenant's  death, 
though  one  or  more  of  the  heirs  be  bom  after 
testator's  death.— Tingier  v.  Woodruff,  81  A. 
967. 

{ 4  (Conn.)  A  bequest  over  held  to  be  void 
under  the  statute  of  perpetuities ;  it  being  pos- 
sible the  persons  to  whom  it  was  made  might 
be  children  of  persons  not  in  being  at  testatrix's 
death.— Hartford  Trust  Co.  v.  Wolcott,  81  A. 
1067. 

A  bequest  held  not  to  a  class  within  the  rule 
that  those  of  them  eligible  could  take  the  whole 
gift  to  the  exclusion  ot  those  incompetent  under 
the  statute  of  perpetuities.— Id. 
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PERSONAL  INJURIES. 

Spe  Abatement  and  Revival,  (  54 ;  Carriers,  {| 
280-328;  Damages,  U  98,  100,  158,  172, 
182,  214,  216;  Explosives;  Highways,  $f 
184.  187-213;  Indemnity,  I  13;  Judgment, 
SS  392.  522;  Landlord  and  Tenant,  ti  162- 
169 ;  Umitation  of  Actions,  J  56 ;  Master 
and  Servant;  Municipal  Corporations,  gg 
706,  750-821;  Negligence;  Pleading,  §§  21, 
205,  237,  240,  248,  354;  Railroads,  g§  303- 
395;  Street  Railroads;  Trial,  gg  194,  252, 
253,  260. 

PERSONAL  PROPERTY. 

See  Descent  and  Distribution,  |  76. 

PETITION. 

See  E>inity,  |  392;  Exceptions,  Bill  of,  g  55; 
Pleading. 

PHOTOGRAPHS. 

See  Appeal  and  Error,  |  970. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  |  1004;  Contracts,  { 
187;    Evidence,  g  19;    Trial,  g  251. 

i  14  (N.H.)  A  physician  held  to  impliedly 
agree  that  his  skill  is  at  least  equal  to  that  of 
the  average  physician  practicing  in  the  same 
or  similar  localities.— McBride  v.  Huckins,  81 
A.  528. 

g  18  (N.H.)  A  retiuested  instruction  in  a 
malpractice  case,  using  the  phrase  "physicians 
practicing,"  held  not  too  indefinite  because  pos- 
sibly including  quacks. — McBride  t.  Hnckina, 
81  A.  628. 

In  a  malpractice  case,  the  court  in  its  in- 
structions held  required  to  give  a  test  for  de- 
termining the  average  skill  of  physicians  in 
communities  similar  to  those  in  which  defend- 
ant practices. — Id. 

PIPES. 

See  Waters  and  Water  Conrsei.,  g§  188-209. 

PLEADING. 

See  AcHon,  J  27;  Appeal  and  Error,  gg  78, 
lOT,  179,  192,  194,  ere,  837,  843.  919,  1201 ; 
Attorney  and  Client.  §  128 ;  Bills  and  Notes, 
i  4S9 ;  Carriers,  g  196:  Corporations,  gg  331. 
482.  516;  Courts,  gg  202,  488;  Damages,  g 
158;  Eminent  Domain,  g  203;  Equity,  1g 
150-330,  427;  Forcible  Entry  and  Detain- 
er; Fraud,  g$  41-49 ;  Indictment  and  In- 
formation;  Insurance,  g  115;  Judgment,  gg 
106,  250,  252;  Limitation  of  Actions,  gg  127, 
180;  Mandamus,  g  154;  Master  and  Serv- 
ant, g|  258,  259;  Mechanics'  Liens,  gg  276, 
277 ;  Municipal  Corporations,  g  778;  Negli- 
gence, g  119;  Parties,  g  75;  Partition,  g  70; 
Patents,  g  219;  Payment,  g  66:  Process,  g 
167;  Quieting  Title,  g  12;  Quo  Warranto,  g 
55;  Railroads,  ig  344,  395;  Reformation  of 
Instruments,  gg  32,  37,  41 ;  Specific  Perform- 
ance, g  114;  Statutes,  g  279;  Street  Rail- 
roads, §  51;    Trespass,  g  40;   Trial,  g  251. 

I.  FORM  AND  AIXEOATIONS  IH 
OENERAZ.. 

§  9  (Vt)  A  plaintirf  need  not  allege  defend- 
ant's legal  duty,  but  must  allege  facts  from 
which  the  court  can  see  that  the  duty  existed. 
—Doyle   V.  Melendy,  81  A.  1129. 

g  17  (Conn.]|  An  argumentative  denial  in  the 
answer  was  improper. — Snelling  &  Potter  v. 
Merritt,  81  A.  1039. 

$21  (Vt.)  A  pleading  which  contains  incon- 
sistent allegations  is  bad.— Doyle  v.  Melendy, 
81  A.  1129. 

Allegations  in  counts  in  action  for  personal 
injuries  held  not  inconsistent — Id. 


n.  DSciJUtA'noK,  ooMPumrr,  pe- 
tition, OR  STATEMENT. 

g  48  (Md.)  A  demurrer  to  a  declaration  must 
be  overruled,  if  the  allegations  constitute  a 
plain  statement  of  the  nature  of  plaintiff's  de- 
mand, and  inform  defendant  of  the  particular 
acts  for  wtiich  he  is  sought  to  be  held  liable. — 
Lapp  V.  Stanton,  81  A.  675. 

m.   PI.EA  OB  ANSWER,  CBO8S-00M- 
PUklNT.  AND  AFFIDAVIT 
OF  DEFENSE.     ' 

(A)  Defenses  In  General. 

1 83  (Md.)  Defendant  held  not  in  default  for 
failing  to  plead  until  rule  was  laid  against  him. 
—Wilkin  Mfg.  Co.  v.  Melvin,  81  A.  879. 

g  15  (Md.)  A  rule  security  for  costs,  or  a  mo- 
tion therefor,  does  not  extend  the  time  in  which 
to  plead.- Wilkin  Mfg.  Co.  v.  Melvin,  81  A.  870. 

<B)  Dilatory  Pleas  and  Matter  In  Abate- 
ment. 

gill  (Del.Snper.)  The  court,  in  a  suit  to  ob- 
tain a  mechanic's  lien,  will  not  tr^  an  issue  of 
fact  presented  by  a  plea  to  the  jurisdiction. — 
Richards  v.  Naudain,  81  A.  872. 

(C)  Traverses  or  Denials  and  Adntlsslons, 

g  127  (Conn.)  An  admission  in  an  answer 
that  certain  notes  sued  on  had  been  indorsed 
by  defendant  held  to  import  an  authorized  in- 
dorsement.—Edward  Knapp  &  Co.  v.  Tidewa- 
ter Coal  Co.,  81  A.  1063. 

V.  DEirURRER  OR  EXCEPTION. 

g  204  (Me.)  If  a  declaration  contains  one 
good  count,  or  one  good  assignment  of  a  breach 
of  an  agreement  declared  upon,  a  general  de- 
murrer must  be  overruled.— Anderson  v.  East- 
ern Coupling  Co.,  81  A.  167. 

g204  (Vt.)  A  declaration  consisting  of  more 
than  one  count  will  stand,  as  against  demurrer, 
if  any  count  is  good. — Williams  Mfg.  Co.  v.  In- 
surance Co.  of  North  America,  81  A.  916. 

g  205  (Me.)  Objection  to  a  declaration  for 
duplicity  can  be  taken  advantage  of  by  special 
demurrer  only. — ^Anderson  v.  Eastern  Coupling 
Co.,  81  A;  167. 

A  general  demurrer  reaches  only  matters  of 
substance. — Id. 

.  g  205  (N.J.Sup.)  Failure  of  complaint  to  suf- 
ficiently describe  defect  in  tool  causing  injury 
cannot  be  taken  advantage  of  on  general  de- 
murrer.— Pushcart  v.  New  York  Shipbuilding 
Co.,  81  A.  113. 

g  2 1 4  (Me.)  A  demurrer  admits  all  facts  well 

§  leaded. — Anderson    v.    Eastern    Coupling   Co., 
1  A.  167. 

g2l4  (Md.)  An  averment  in  a  bill  for  specific 
performance  of  irreparable  loss  or  injury  if 
performance  be  not  decreed  held  but  a  conclu- 
sion of  law  which  does  not  show  that  a  breach 
of  contract  could  not  be  compensated  for  by 
damnses.— Ward  v.  Newbold.  81  A.  793. 

g22l  (Conn.)  The  overruling  of  a  demurrer 
to  a  cross-complaint  filed  on  the  ground  of 
laches  did  not  preclude  plaintiffs  from  raising 
the  question  of  laches  on  trial  when  the  facts 
were  brought  out— Snelling  &  Potter  v.  Mer- 
ritt, 81  A.  1039. 

VT.    AMEIHIED   AND    S1TPPI.EBCENTAL 
PLEADINGS  AND   REPLEADER. 

g  237  (Md.)  In  an  action  for  injuries,  it  was 
proper,  at  the  close  of  plaintiff's  evidence,  to 
permit  him  to  amend  by  limiting  the  allega- 
tions of  negligence  to  two  particular  defend- 
ants.—Firor  v.  Taylor,  81  A.  389. 

g  240  (Md.)  Where,  in  an  action  for  Injuries, 
two  of  the  defendants  were  dismissed  and  the 
declaration  amended,  the  proper  practice  wn.s 
to  leave  the  original  declaration  in  the  case  and 
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file  a  new  one  a^ralnst  the  remainiDg  parties. — 
Firor  v.  Taylor,  81  A.  389. 

$248  (N.J.Sup.)  In  action  for  deceit,  amend- 
ment of  declaration  held  not  to  set  forth  a  new 
cause  of  action.— Duffy  t.  McKenna,  81  A. 
1101. 

{ 248  (Pa.)  In  action  for  injuries  from  use 
by  defendant  of  defective  car,  amendment  of 
description  of  car  in  statement  held  properly 
allowed.— Rick  v.  New  Yorli,  C.  &  St  L.  R 
Co.,  81  A.  6pO. 

{ 248  (Vt.)  Amendment  of  a  declaration  to 
recover  money  received  in  violation  of  a  provi- 
sion of  a  life  policy  by  allegation  of  other 
breaches  for  which  recovery  is  also  sought  held 
an  introduction  of  a  new  cause  of  action,  not 
permissible.— Sowles  v.  Hartford  Life  Ins.  Co., 
81  A.  98. 

XI.  MOTIOK8. 

S354  (N.J.Sup.)  Failure  of  complaint  to  suffi- 
ciently describe  defect  in  tool  causing  injury 
held  ground  for  striking  out  declaration. — Push- 
cart v.  New  York  Shipbuilding  Co.,  81  A.  113. 
S365  (Conn.)  The  court  held  authorized  up- 
on its  own  or  plaintiff's  motion,  to  order  an  ar- 
Siimentative  denial  in  the  answer  expunged, — 
nelling  &  Potter  v.  Merritt,  81  A.  1039. 

Xn.   ISSUES,  PROOF.  ARB  VARIANCE. 

S382  (Md.)  Under  a  plea  of  the  general  is- 
sue in  assumpsit  for  breach  of  contract,  de- 
fendant held  entitled  to  give  evidence  by  way 
of  recoupment  of  damage  suffered  by  plamtifTs 
breach.— Doggett  v.  Tatham,  81  A.  376. 

{382  (Vt.)  In  an  action  for  deceit,  a  plea  of 
not  guil^  operated  to  deny  all  of  the  facts  al- 
leged in  the  inducement  as  well  as  the  deceit 
itself.— Kennett  v.  Tudor,  81  A.  633. 

Xm.  DEFECTS   AXB   OBJECTIOHS, 

WAIVER,  AKD  AIDER  BT  VEB- 

DIOT  OR  JUDOMEXT. 

{409  (Md.)  A  replication  to  a  plea  of  lim- 
itations filed  after  rule  day  waives  objection 
to  the  plea.— Wilkin  Mfg.  Co.  v.  Melvin,  81  A. 
879. 

{418  (Pa.)  Where,  after  judgment  on  de- 
murrer against  a  party,  he  amends  under  leave 
of  court,  he  acquiesces  in  the  judgment,  and 
wHl  not  be  permitted  to  assign  it  as  error. — 
Davis  V.  Fleshman,  81  A.  412. 

POLICE  COURTS. 

See  Municipal  Corporations,  {  641. 

POLICE  POWER. 

See  Constitutional  Law,  {  81:   Partnership,  { 
64. 


POLICY. 


See  Insurance. 


POLITICAL  RIGHTS. 

See  Elections. 

POOLS. 

See  Lotteries. 

POSSESSION.  . 

See  Adverse  Possession,  t  96;    Deeds,  {{  96, 

208;    Ejectment,  8  96;    Quieting  Title,  (  12; 

Replevin;    Trespass,   {  16;    Trusts,   |   182; 

Vendor  and  Purchaser,  {  232. 
Writ  of,  see  Mandamus,  {  3;   Sheriffs  and  Con- 

etfibles,  {  106. 

POST  OFFICE. 

See  Evidence,  {{  71,  174. 


POWERS. 

See  Trusts,  |  191. 

PRACTICE. 


See  Trial. 


PREFERENCES. 


See  Bankrupts,  {  165;  Corporations.  (  333: 
Fraudulent  Conveyances,  {  122;  Beceiven. 
{163. 

PREUMINARY  INJUNCTION. 

See  Injunction,  {|  132-176. 

PREMIUMS. 

See  Insurance,  {§  137,  230,  756. 

PRESCRIPTION. 

See  Adverse  Possession;  limitation  of  Actiou. 


PRESENTMENT. 

rs  and  Administrators, 

PRESUMPTIONS. 


See  Executors  and  Administrators,  {{  224,  22T, 
450. 


See  Appeal  and  Error,  {{  907-835:  Criminal 
Law,  U  308,  570:    Evidence,  ({  71-83. 

PRIEST. 

See  libel  and  Slander,  {§  51-123. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Brokers;  Corpora- 
tions, i(  96,  109,  283-SS3,  393,  432,  493.  563, 
672;  Deeds,  {jBl;  Garnishment,  {{  52,  95: 
Insurance.  {{  233.  379;  Intoxicating  liquors, 
i  168;  Mumciped  Corporations,  ({  129-248. 
750,  751. 

X.   THE  BEI.ATION. 

(A)  Creation   and  BSxlatemee. 

{ 24  (Md.)  In  an  action  for  a  balance  due 
on  goods  sold,  evidence  as  to  the  authority  of 
a  son  of  defendant  to  sign  letters  held  prop- 
erly admitt<«d.— Goodman  v.  Saperstein,  81  A 
696. 

(B)  TenUaSitlvm. 

{ 46  (Md.)  Intestate's  agency  for  holding 
property  held  revoked  by  his  death,  so  tliat  die 
property  would  not  pass  to  his  administrator. 
—Tyson  v.  George's  Creek  Coal  &  Iron  Co., 
81  A.  41. 

II.  MUTUAI.    RIGHTS,    DUTIES.   AHD 

UABniriEs. 

(B)  Vompenaatlon   and  Idem   of  Agemt. 

(81  (Vt.)  An  agent  employed  by  a  tmatec 
in  a  deed  of  trust  to  bid  m  the  property  tt  a 
public  auction  held  not  required  to  convey  the 
property  to  the  trustee  and  his  wife  as  a  con- 
dition precedent  to  his  demand  for  compenat- 
tion.— Miller  v.  PoweU,  81  A.  921. 

m.  RIGHTS  AND  UABII.ITIES  AS  TO 
THIRD  PERSONS. 

(A)  Povrera  of  Aareat. 

(  103  (Pa.)  That  a  sister  left  with  her 
brother  her  deed,  to  enable  him  to  collect 
rents,  did  not  raise  any  implied  agency  in  hiis 
to  make  sale  of  her  real  estate.— Higinliothtn 
V.  Pauch,  81  A.  718. 

PRINCIPAL  AND  SURETY. 

See  Attachment,  |  888;  Indemnity. 
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n.  irATTJRX!  AHS  KXTEWT  OF  IX&^ 
BZI.ITY  OF   SITRKTT. 

§  59  (Md.)  A  surety's  liability  cannot  be  ex- 
tended by  construction  beyond  the  limits  fixed 
by  the  contract.— Trustees  of  Seventh  Baptist 
Church  of  Baltimore  v.  Andrew  &  Thomas,  81 
A.  1. 

i  59  (Pa.)  Surety  company  held  relieved 
from  its  obligation  as  surety  only  where  a  de- 
parture from  the  contract  is  shown  to  be  a  ma- 
terial variance. — Brown  t.  Title  Guaranty  & 
Surety  Co.,  81  A.  410. 

m.  DISCHARGE   OF   SURETY. 

{99  (Pa.)  Agreement  between  landowner 
and  railroad  company  held  not  a  material  de- 
parture from  bond  of  surety  company  to  secure 
payment  of  damages  from  the  taking  of  the 
h.nd.— Brown  v.  Title  Guaranty  ft  Surety  Co., 
81  A.  410. 

S  100  (Md.)  Where  a  building  contract  speci- 
fied lime  plaster,  the  contractor's  sureties 
would  not  be  liable  for  damages  resulting  from 
using  a  different  kind  of  plaster  without  their 
consent. — Trustees  of  Seventh  Baptist  Church 
of  Baltimore  v.  Andrew  &  Thomas,  81  A.  1. 

ili5(N.H.)A  surety  Keld  not  discharged 
by  the  failure  of  the  creditor  to  collect  more 
than  it  did  from  certain  assets  received  from 
the  principal  as  collateral  to  his  indebtedness. 
—Berlin  Nat  Bank  v.  Guay,  81  A.  475. 

A  surety  htU  not  discharged  by  the  creditor's 
failure  to  exercise  diligence,  by  which  It  mi^ht 
have  secured  additional  securi^  from  the  prin- 
cipal debtor.— Id. 

PRINTING. 

See  Appeal  and  Error,  {  633. 

PRIORITIES. 

See  Mechanics'  liens,  |f  197,  201. 

PRIVATE  NUISANCE. 

See  Nniaance,  {|  28-^9. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  {{  36,  61. 

PROBATL 

See  Wills,  i  423. 

PROBATE  COURTS. 

See  Courts,  U  108-202. 

PROCESS. 

See  Appearance,  |  24;  Attachment,  {  206; 
Bankruptcy,  jj  143,  216;  Constitutional 
Law,  §8  249,  309;  Courts,  {  25;  Ejectment, 
I  96;  Execution;  Garnishment;  Injunction; 
Judgment,  U  141,  818;  Justices  of  the  Peace, 
i  81;  Mandamus;  Notice;  Prohibition;  Scire 
Facias;    Sequestration. 

n.  SEKVIOE. 

(A)  Pen«>«l    S«rTlee   la.   eeaersl. 

S58  (DeLSuper.)  Under  the  statute  defining 
legal  service  of  process,  service  on,  or  service 
accepted  by.  the  attorney  of  defendant,  does  not 
constitute  legal  service. — Odessa  Loan  Ass'n  v. 
Dyer,  81  A.  469. 

nZ.  SEFEOTS,  OBJECTIONS,  AMB 
AMENDMENT. 

I  167  (Vt.)  Process  issued  against  and  serv- 
ed by  attadung  the  property  of  defendant  held 
not  void  because  the  declaration  contained 
counts  ex  contractu  and  ex  delicto,  where  the 
defect  mm  cured  by  striking  out  the  count  ex 
contraetn.— Rowley  v.  Shepardson,  81  A.  917. 


PROFITS. 

See    Corporations,   |    219;     Damages,   (    172; 
Frauds,,  Statute  of,  K  56,  142. 

PROHIBITION. 

See  Intoxicating  Liiquors. 

I.  NATURE  AND  GROUNDS. 

I  I  (Me.)  Nature  of  remedy  by  writ  of  pro- 
hibition stated.— Norton  v.  Emery,  81  A.  671. 

{3  (Me.)  Adequacy  of  remedy,  under  Rev. 
St.  c.  79,  I  6,  par.  11,  held  to  preclude  a  writ 
under  section  5  to  prohibit  assessors  from 
abating  taxes  pursuant  to  a  vote  at  a  town 
meeting.— Norton  v.  Emery,  SI  A.  671. 

PROMISE 

See  Fraud,  S|  4,  12,  42;    Frauds,  Statute  of, 
H6. 

.  PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF  OF  LOSS. 

See  Insurance,  |  539. 

PROPERTY. 

See  Attachment,  |  62;  Dedication;  Fixtures. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  I  753;  Trial,  U  194, 199. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  {  304. 

PUBLIC  AUCTION. 

See  Principal  and  Agent,  f  81. 

PUBLIC  BUILDINGS. 

See  Municipal  Corporations,  |  863. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  {§  269-530,  664. 

PUBLIC  LANDS. 

See  Taxation,  H  186,  193,  217. 

PUBLIC  NUISANCE. 

See  Nuisance,  |{  63,  80. 

PUBLIC  POLICY. 

See  Contracts,  |  147. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads. 

PUBLIC  USE. 

See  Dedication;    Eminent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  H  183-209. 

PUNISHMENT. 

See  Fines. 
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PUNITIVE  DAMAGES. 

See  Damages,  {  87. 

PURE  FOOD  LAWS. 

See  Food. 

PURPRESTURE. 

Spe  Municipal  Corporations,  {  697;    Nuisance, 
§J  63,  80. 

QUANTUM  MERUIT. 

See  Sales,  %  340;   Work  and  Labor. 

QUARANTINE 

See  Paupers,  f  39. 

QUASHING. 

See  Appeal  and  Error,  |  66. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Appeal  and  Error,  i§  087-1022;   Criminal 
Law,  i  753;    Trial,  i|  139-148. 

QUIETING  TITLE. 

I.  BIGHT  OF  ACTION  AUD  DEFENSES. 

8  12  (Pa.)  Petition  for  issue  to  quiet  title, 
under  Act  June  10,  1893  (P.  L.  415),  wUl  be 
dismissed,  where  petitioners  are  not  in  posses- 
sion.—Putt  V.  Africa,  81  A.  203. 

n.  PBOOEEDINGS  AMD  REUEF. 

8  30  (N.J.CI1.)  To  a  bill  by  heirs  against  an 
administrator  for  exoneration  of  their  land 
from  a  mortgage  made  by  the  deceased,  treated 
strictly  as  a  bill  quia  timet,  the  holders  of  the 
mortgage  debt  held  not  necessary  parties. — 
Smith  V.  Wilson,  81  A.  851. 

QUORUM. 

See  Corporations,  H  195,  19S. 

QUO  WARRANTO. 

See  Railroads,  {  la 

I.  NATtTRE  AND   GROUNDS. 

f  6  (Vt.)  There  is  no  discretion  to  issue  quo 
warranto,  unless  defendant's  title  be  shown 
defective.— Clarlt  v.  Wild,  81  A.  536. 

II.  JURISDICTION,    PROCEEDINGS, 
AND   RELIEF. 

§55  (Vt.)  Under  P.  S.  1972,  requiring  the 
complaint  for  quo  warranto  to  set  forth  the 
facts  warranting  the  issuance  of  the  writ,  held, 
it  not  having  alleged  the  contrary,  it  is  presum- 
ed there  was  seasonable  notice  of  the  meeting 
at  which  there  was  a  purported  election  of  de- 
fendants as  directors  of  a  corporation. — Clark 
V.  Wild,  81  A.  536. 

Complainant  in  quo  warranto  has  the  burden 
of  making  out  a  case,  and,  if  reljring  on  non- 
living of  proper  notices  of  a  meeting  at  which 
defendants  were  elected  directors  of  a  corpora- 
tion, must  show  it. — Id. 

§61  (R.I.)  Under  Gen.  Laws  1909,  c.  328,  i 
•'<,  an  order  for  a  new  election  held  proper,  where 
the  court  found  that  the  result  waa  a  tie. — 
Thorpe  v.  Fales,  81  A.  721. 

RAILROADS. 

See  Adverse  Possession,  §§  8,  96;  Appeal  and 
Krror.  i  231;  Attachment.  H  62,  217,  227, 
232;  Carriers;  Contracts,  $  9;  Eminent  Do- 
main, a  58.  145,  167,  271;   Evidence,  i  113; 


False  Imprisonment:  Judgment,  gf  252.  72.' 
744;  Lis  Pendens,  g  24;  Master  and  Serr. 
ant,  ii  265,  278;  Principal  and  Suretar,  »  «.; 
Street  Railroads:  Taxation,  H  231,  376:  Tria. 
iS  139,  252. 

H.  RAILROAD   COMFAiriES. 

I  14  (Pa.)  In  a  suit  between  two  railroa.i 
companies  as  to  crossing  a  grade,  one  canc": 
attack  the  legal  organization  of  the  other  ci. 
the  ground  of  irregularities,  where  the  stai-- 
does  not  interfere.— Pittsburg,  S.  &  N.  R.  C>. 
V.  Keating  &  S.  R.  Co.,  81  A.  935. 

Railroad  company  held  presumed  to  have 
been  organized  under  General  RaUroad  Act 
April  4,  1868,  as  amended  by  Act  Mav  l."s 
1876  (P.  L.  157),  and  not  under  Act  Marc* 
18,  1875  (P.  L.  28),  relating  to  narrow  gang? 
railroads.- Id. 

General  Railroad  Act  April  4.  1868.  as 
amended  by  Act  May  13,  1876  (P.  L.  157*. 
does  not  require  the  certificate  of  ikcorporatioc 
of  a  railroad  to  state  its  gauge,  and,  if  a  gau^e 
is  stated,  it  may  be  treated  as  surplusage.— Id.       ' 

S  18  (Pa.)  Writ  of  quo  warranto  challengins 
the  right  of  a  railroad  company  to  purchase  wa- 
ter from  water  company  dismissed. — Common- 
wealth V.  Pennsylvania  R.  Co.,  81  A.  196. 

i  30  (Vt.)  Where  receivers  of  a  railroad  ap- 
plied the  net  income  to  betterments,  instead 
of  paying  a  preferred  claim,  such  claim  be- 
cnme  chargeable  to  a  succeeding  corporation 
which  purchased  the  railroad  property  on  for>?- 
closure.— Bell's  Estate  v.  St  Johnsbury  &  I» 
C.  R.  Co.,  81  A.  630. 

V.  BIGHT  OF  WAT  AND  OTHER  XM- 
TERESTS  IN  LAND. 

$64  (Pa.)  Vendor  of  land  to  railroad  for 
right  of  way  held  not  entitled  to  complain  that 
the  contract  of  sale  was  invalid,  because  the 
company  purchased  more  than  it  actually  re- 
quired.—Delaware,  L.  &  W.  Ry.  Co.  v.  Welaer, 
81  A.  994. 

VL  CONSTRUCTION.   MAINTENANCE, 
AND  EQUnraiENT. 

1 90  (Pa.)  Under  contract  between  railroad 
companies,  grantor  held  entitled  to  lay  addi- 
tional track  across  the  road  of  another  com- 
pany.—Pittsburg,  S.  &  N.  R.  Co.  ▼.  Keating  & 
S.  il.  Co.,  81  A.  935. 

Vn.   SALES,  LEASES,   TRAFFIC   CON- 
TRACTS. AND  CONSOLIDATION. 

1 144  (Del.Ch.)  In  view  of  General  Corpora- 
tion Law,  8|  60,  123,  held,  that  a  car  purchased 
by  the  receiver  of  a  consolidated  railway  com- 
pany was  subject  to  the  lien  of  a  mortgage 
placed  upon  the  rolling  stock  of  one  of  the 
constituent  companies. — National  Bank  of  Wil- 
mington &  Brandywine  v.  Wilmington,  N.  C.  & 
a.  Ry.  Co.,  81  A.  70. 

The  priori^  of  mortgages  of  the  constituent 
companies  of  a  consolidated  railway,  with  re- 
spect to  property  purchased  by  the  consolidated 
company,  stated.- Id. 

Vm.  INDEBTEDNESS,   SECURITIES, 
LIENS.  AND  MORTGAGES. 

(A)  Hatnre  mnd  Extent  of  Mabillttea. 

{  167  (Del.Ch.)  A  car  purchased  by  the  re- 
ceiver of  a  corporation  held  subject  to  the  lien 
of  a  mortgage  upon  the  property  of  the  cor- 
poration.—National  Bank  of  Wilmington  & 
Brandywine  y.  Wilmington,  N.  C.  &  S.  Ry.  Co., 
81  A.  70. 

§  171  (Pa.)  Mortgage  lien  on  railroad  held 
not  to  be  given  priority  over  lien  of  contractor 
on  ground  of  want  of  notice  of  the  contrac- 
tor's claim  of  lien. — ^Pittsburg  Const  Co.  T. 
West  Side  Belt  R.  Co.,  81  A.  884. 
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X.  OPERATZOH. 

tO)  CoBupanieB  and  Feraons  UaMe  for  Im- 
Jnrles, 

S270  (Pa.)  Where  defendant  acknowledges 
receipt  of  iron  to  be  carried  on  a  certain  car, 
that  another  company  did  the  s\ritching  onto 
defendant's  track  held  not  to  relieve  defendant 
of  the  duty  to  have  the  car  efficiently  inspected 
and  Itept  in  repair.— Rick  v.  New  York,  C.  & 
St.  L.  R.  Co.,  81  A.  650. 

(B)  Aeeldents  to  Tralna. 

1 297  (Pa.)  In  action  against  railroad  compa- 
ny for  death  of  employ^  of  another  railroad 
lawfully  using  defendant's  tracks,  nonsuit  lifid 
properly  entered. — Smith  t.  Philadelphia  &  R. 
Ky.  Co.,  81  A.  297. 

(F)  Accident*  at  Croaslasa. 

1303  (N.J.SUP.)  A  "byway"  being  a  pnbUc 
way  of  which  the  public  are  entitled  to  make 
use  as  of  right,  an  electric  railway  company 
-where  its  tracks  cross  it  is  under  the  duty 
not  to  subject  the  traveling  public  to  latent 
dangers  at  such  crossing  from  an  unguarded 
third  rail.— Tarlucki  v.  West  Jersey  &  S.  R- 
Co.,  81  A.  495. 

$  327  (N.J.)  Traveler  failing  to  look  and  lis- 
ten at  a  crossing  held  guilty  of  negligence,  bar- 
ring recovery,  though  the  railroad  is  also  negli- 
gent.—Dickinson  V.  Erie  R.  Co.,  81  A.  104. 

§  328  (N.J.)  Where  there  is  a  transient  noise 
making  danger  at  crossing  inaudible,  it  is  neg- 
ligence to  go  forward  without  waiting  for  hear- 
ing to  become  effective. — Dickinson  v.  Erie  R. 
Co..  81  A,  104. 

i  334  (N.J.)  A  traveler  placed  in  sudden  peril 
at  railroad  crossing  by  failure  of  the  railroad 
company  to  give  signals  is  not  guilty  of  con- 
tributory negligence  because  of  mistake  of  judg- 
ment in  the  sudden  emergency. — Dickinson  v. 
Erie  R.  Co.,  81  A,  104. 

8  337  (N.J.)  Failure  to  give  statutory  sig- 
nals of  approach  of  train  to  crossing  held  the 
proximate  cause  of  injuries  from  the  frighten- 
ing of  horse  by  blast  from  whistle  near  cross- 
ing.—Walling  V.  Central  R.  Co.  of  New  Jersey, 
81  A.  987 ;    Keough  v.  Same,  Id.  980. 

S  344  (N.J.Sup.)  The  term  "byway,"  as  used 
in  a  declaration  for  negligently  charging  a  third 
rail  with  an  unguarded  electric  current,  held 
equivalent  to  the  word  "byroad."  as  used  in 
3  Oen.  St  1895,  p.  2827,  J  113,  and  page  2836. 
f  154.— Tarlucki  v.  West  Jersey  &  S.  R.  Co.,  81 
A.  495. 

}347  (Pa.)  In  action  for  causing  death  at 
railroad  crossing,  evidence  that  place  where  de- 
ceased stopped  was  customary  place  hold  com-: 
petent.— Bttclunan  v.  Philadelphia  &  R.  Ry.  Co., 
81  A.  332. 

$  343  (Pa.)  In  an  action  for  injuries  at  rail-' 
road  crossing,  evidence  held  to  sustain  jad|:- 
ment  for  plaintiff. — Vetterolf  v.  Pennsylvama 
R.  Co.,  81  A.  539. 

S  350  (N.J.)  Driver  of  automobile  injured  at 
rnilroad  crossing  held  not  guilty  of  contributory 
ni'sligence  as  a  matter  of  law. — Dickinson  v. 
Krie  R.  Co.,  81  A.  104. 

Where  the  evidence  leaves  contributory  neg- 
ligence of  the  plaintiff  in  doubt,  the  determina- 
tion of  the  question  is  for  the  jury. — ^Id. 

i  350  (N.J.)  Question  of  contributory  negli- 
f;<>nce  of  plaintiff  Injured  at  grade  crossing  held 
for  the  jury.— MoCool  v.  West  Jersey  &  S.  R. 
Co.,  81  A.  111. 

A  traveler  approaching  railroad  crossing  held 
not  guilty  of  negligence  as  a  matter  of  law.— Id. 

J  350  (N.J.)  Under  Act  April  14,  1003  (P. 
L.  p.  645)  {  26,  question  whether  railroad  com- 
pany   negligently    omitted    to    maintain    safe 


crossing  held  one  for  the  jury. — Samkiwicz  v. 
Atlantic  City  R.  Co.,  81  A..833. 

The  mere  attempt  of  one  on  foot  to  cross 
over  a  railroad  track  when  the  gates  are  down 
held  not  to  conclusively  show  contributory  neg- 
ligence.— Id. 

8  350  (N.J.Sup.)  Whether  plaintiff  was  guilty 
of  contributory  negligence  in  going  upon  a 
track  at  a^  grade  crossing  held  for  Uie  jury.— 
Tischman  v.  Erie  R.  Co.,  81  A.  114. 

In  action  for  injuries  at  a  crossing  evidence 
held  to  justify  submission  of  the  question 
whether  the  bell  was  rung.— Id. 

§  350  (Pa.)  In  action  for  causing  death  of 
person  at  railroad  crossing,  question  of  con- 
tributory negligence  of  deceased  held  to  be  for 
the  jury.— Buckman  v.  Philadelphia  &  R.  Ry. 
Co.,  81  A.  332. 

{350  (Pa.)  In  action  for  wrecking  of  auto- 
mobile at  railroad  crossing,  evidence  held  to 
present  questions  for  the  jury  as  to  whether 
driver  stopped  a  sufficient  time  and  whether  he 
advanced  with  due  caution.^Bush  v.  Philadel- 
phia &  R.  Ry.  Co.,  81  A.  409. 

Evidence  that  one  stopped  before  crossing 
railroad  tracks  held  to  require  submission  of 
question  of  contributory  negligence,  unless  op- 
posing evidence  is  so  clear  that  no  other  in- 
ference can  properly  be  drawn. — Id. 

§  350  (Pa.)  In  an  action  to  recover  for  death 
of  plaintiff's  intestate,  struck  by  a  train  at  a 
public  crossing,  evidence  held  sufficient  to  take 
the  question  of  defendant's  negligence  to  the 
jury.-JTohnson  v.  Philadelphia  &  K.  Ry.  Co.,  81 
A.  415. 

§350  (Pa.)  Question  of  defendant's  failure 
to  signal  at  a  railroad  crossing  held,  under  con- 
flicting evidence,  to  be  for  the  jury. — FetteroU 
V.  Pennsylvania  R.  Co.,  81  A.  539. 

i  350  (Pa.)  In  an  action  for  injuries  at  an 
obstructed  railroad  crossing,  where  the  evi- 
dence showed  invitation  of  brakeman  to  cross 
the  track,  the  question  of  plaintiff's  negligence 
was  for  the  jury. — Kitchen  v.  Pennsylvania  R. 
Co.,  81  A.  711. 


(G) 


'  Tracks. 


{359  (N.J.Sup.)  General  Railroad  Law,  { 
55,  precludes  recovery  for  damages  to  any 
person  injured  while  on  the  track  without  au- 
thoritv.- Barcolini  v.  Atlantic  City  &  S.  R. 
Co.,  81  A.  494. 

{ 395  (Pa.)  Allegations  of  statement  of 
claim  for  injuries  from  defendant's  train  run- 
ning into  plaintiff's  home  held  supported  by 
the  evidence.— Smith  v.  Lehigh  Valley  R.  Co., 
81  A.  554. 

(I)  Fire*. 

{ 453  (N.J.)  Under  P.  L.  1903,  p.  073,  {  57, 
requiring  railroads  to  use  all  practicable  means 
to  prevent  the  escape  of  fire  from  locomotives, 
a  charge  that  due  care  in  inspecting  the  screens 
on  engines  means  a  high  degree  of  care  was 
proper. — Goodman  v.  Lehigh  Valley  R.  Co.  of 
New  Jersey,  81  A.  848,  851;  Mays  v.  Same, 
Id.  851. 

8  481  (N.J.)  Evidence  of  another  fire  set  by 
the  same  locomotive  within  a  few  minutes  of 
the  time  the  fire  in  question  was  set  held  ad- 
missible.—Austin  V.  Pennsylvania  R.  Co.,  81  A. 
739. 

8  481  CSJ.)  In  an  action  for  fire  caused  by 
operation  of  railroad,  evidence  as  to  effect  on 
screens  in  engines  of  another  railroad  held  ad- 
missible.— Goodman  v.  Lehigh  Valley  R.  Co.  of 
New  Jersey,  81  A.  848,  851;  Mays  v.  Same, 
Id.  851. 

{482  (N.J.)  Evidence  held  to  justify  a  find- 
ing that  fire  was  communicated  to  plaintiff's 
buildings  from  other  buildings  set  on  fire  by 
defendant  railroad.— Goodman  v.  Lehigh  Valley 
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S.  Co.  of  New  Jert«y,  81  A.  848,  851;  Mays  ▼. 
Same,  Id.  851. 

{484  (N.J.)  In  actions  for  fires  cansed  by 
the  operation  of  a  railroad,  evidence  held  not  to 
require  a  nonsuit  or  direction  of  verdict  for 
defendant.— Goodman  v.  Lehich  Valley  R.  Co. 
of  New  Jersey,  81  A.  848,  851;  Maya  v.  Same, 
Id.   851. 

1 485  (NJ.)  In  action  for  fire  caused  by  oper- 
ation of  railroad,  refusal  to  instruct  to  disre- 
gard evidence  as  to  diaphragms  on  engines  held 
not  error  in  view  of  instruction  nven.— Good- 
man v.  Lehigh  Valley  R.  'Co.  of  New  Jersey, 
81  A.  848,  851 ;    Mays  ▼.  Same,  Id.  851. 

RATIFICATION. 

See  Corporations,  |  426;   Equity,  |  427;   Mu- 
nicipal Corporations,  |  248. 

REAL  ACTIONS. 

See  Ejectment;    Partition;    Quieting  Title. 


See  Trial,  |  58. 


RECEIPTS. 
RECEIVERS. 


See  Bankruptcy,  1216;  Bills  and  Notes,  i  340; 
Constitutional  Law,  U  249,  309:  Corpora- 
tions, H  232,  482,  KS9;  Costs,  S  192;  CourU. 
i  200H;  Judgment,  H  252,  744;  Parties,  { 
69:    Railroads,  ff  30,  144,  167. 

V.  AIXOWAVOS   AXD   PA-nCEMT    OF 

i  163  (Md.)  An  order  requiring  a  receiver  to 
bring  a  sum  into  court  to  discharge  certain  un- 
authorized receiver's  notes  constituted  a  pref- 
erence over  other  creditors  holding  similar 
notes.— Zielian  v.  Baltimore  Plate  Ice  Co.,  81 
A.  22. 

vn.  AOOOunrxNo  and  coicpenba. 

TION. 

1 192  (Md.)  If  money,  appropriated  by  a  re- 
ceiver from  the  assets  of  a  corporation,  was 
charged  to  his  personal  account,  it  was  error 
to  again  charge  him  with  such  money. — Zielian 
V.  Baltimore  Plate  Ice  Co.,  81  A.  22. 

i  193  (Md.)  A  receiver  was  entitled  to  a 
credit  for  money  raised  by  notes  executed  by 
him  without  authority,  which  went  into  the 
corporation's  business.— Zielian  t.  Baltimore 
Plate  Ice  Co.,  81  A.  22. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  i  370. 

RECEPTION  OF  EVIDENCE. 

See  Trial,  if  63-82. 

RECORDS. 

See  Appeal  and  Error,  U  169,  371.  615-714; 
Courts,  {  116;  Dedication,  H  19,  61;  Deeds. 
«  88,  108;  Elections,  |  305;  Evidence,  { 
346;  Exceptions,  Bill  of,  {  9;  Execution,  i 
315;  Fraudulent  Conveyances,  1 154;  Home- 
stead; Indictment  and  Information,  {  137; 
Judgment,  |  870;  Justices  of  the  Peace,  { 
58;  Limitation  of  Actions,  {  121;  Lis  Pen- 
dens, J  13;  Mechanics'  Liens,  J  166;  Munic- 
ipal Corporations,  H  641,  652;    New  Trial, 

f  lea 

i  6  (Md.)  The  term  "duly  recorded,"  used  in 
Acts  1908,  c.  105,  curing  defectively  aclinowl- 
edged  instruments,  if  duly  recorded,  held  not  to 
confine  the  benefit  of  the  acts  to  instruments 
recorded  within  the  statutory  six  mouths  after 
taking  effect- Eden  Street  Permanent  BIdg. 
Ass'n  No.  1  of  Baltimore  City  v.  Lusby,  81  A. 
284. 


REDEMPTION. 

See  Mortgages,  IS  591,  624. 

REFERENCE. 

See  Appeal  and  Error,  If  78,  143,  266.  274, 
526.  713,  714,  1022;  Attachment,  f  185. 

n.  RJBFEREE8  ANII  PROCEEDIKOS. 

{61  (Vt.)  On  an  issue  as  to  the  reaaonable- 
ness  of  attorney's  charges  in  preparing  a  case 
for  the  Supreme  Court,  a  referee  was  properly 
authorized  to  examine  their  briefs,  and  was 
not  limited  to  the  undisputed  testimony  of  wit- 
nesses aa  to  the  time  spent  and  per  diem  charg- 
es.—McKane  T.  Gordon  ft  Hoar,  81  A.  €37. 

REFORMATION  OF  INSTRUMENTS. 

X.  RIGHT  OF  ACTION  AKD  DEFEHSES. 

(  19  (Conn.)  To  reform  a  contract  for  mu- 
tual mistake,  the  mistake  must  have  been  com- 
mon to  both  i)arties  and  have  resulted  in  both 
doing  what  neither  intended  to  do. — Snelling  ft 
Potter  T.  Merritt,  81  A.  1039. 

n.  PBOCEEDXNOS  AXD  KEIJEF. 

{ 32  (Conn.)  Under  the  drcumstaiices,  Md, 
that  it  could  not  be  said,  as  a  matter  of  law. 
that  defendants,  in  an  action  on  an  attachment 
bend,  were  guilty  of  laches  in  filing  a  cross- 
complaint  on  the  date  stated  to  have  it  reform- 
ed for  mutual  mistake. — Snelling  ft  Potter  t. 
Merritt,  81  A.  1039. 

{  37  (Conn.)  A  cross-complaint  in  an  action 
on  an  attachment  bond  held  to  sufficiently  al- 
lege a  cause  of  action  for  reformation  for  mn- 
tual  mistake.— Snelling  ft  Potter  ▼.  Merritt,  81 
A.  1039. 

An  allegation  of  fraud  was  not  necessary 
where  the  complaint  sufficiently  alleged  a  cause 
of  action  for  reforming  an  attachment  bond  on 
the  ground  of  mutual  mistake. — Id. 

A  cross-complaint  filed  in  an  action  on  an 
attachment  bond  seeking  reformation  of  the 
t)ond  for  mutual  mistake,  need  not  allege  a 
prior  demand  upon  plaintiff  for  ita  reformation. 
—Id. 

§41  (Conn.)  Under  the  allegations  of  a 
cross-complaint  seeking  to  reform  the  attach- 
ment bond  sued  on,  certain  evidence  held  ad- 
missible.—Snelling  &  Potter  V.  Merritt,  81  A- 
1039. 

{  44  (Conn.)  In  an  action  on  an  attachment 
bond,  sought  to  be  reformed  by  defendant,  evi- 
dence of  the  intent  of  defendant's  attorney  in 
drawing  the  Ixtnd  held  not  admissible. — SneUing 
ft  Potter  V.  Merritt,  81  A.  1039. 

§45  (Conn.)  Evidence  in  a  cross-proceefing 
to  reform  an  attachment  bond  sued  upon  keU 
not  to  sustain  a  finding  that,  before  and  at  the 
delivery  of  the  attachment  bond,  the  parties 
had  agreed  to  the  execution  and  delivery  of  a 
different  bond  so  as  to  show  mutual  mistake.— 
Snelling  &  Potter  v.  Merritt,  81  A.  1039. 

The  evidence  showing  mutual  mistake  so  as 
to  authorize  the  reformation  of  the  contract  on 
that  ground  must  be  clear,  substantial,  and 
convincing. — ^Id. 

i  45  (Vt.)  More  than  a  mere  preponderance 
of  evidence  is  required  to  secure  the  reforma- 
tion of  a  deed. — Skeels  v.  Blanchard,  81  A.  913. 

S5i  (Conn.)  The  reformation  of  an  attach- 
ment bond  sued  on  pursuant  to  defendanta* 
cross-complaint  held  to  relate  back  to  the  in- 
stitution of  the  action. — Snelling  &  Potter  v. 
Merritt,  81  A.  1030. 

REFRESHING  MEMORY. 

See  Witnesses,  {  255. 
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REFUSE. 

See  Uceniea,  H  6,  7. 

REGISTRATION. 

See  Partnership,  i  64;   Records. 

REHEARING. 

See  Equity,  |  892;   New  TriaL 

REIMBURSEMENT. 

See  Taxation,  {  80a 

RELEASE. 


JNOBX-DIGBST 


See 

s 

ment, 


Attachment,  ||  227,  232;  BiUs  and  Notes, 
514;  Corporations,  §  84;  Homestead;  Jndg- 
lent,  i  522;  Payment 

RELEVANCY. 

See  Evidence,  U  113-143. 

RELIGIOUS  SOCIETIES. 

See  Charities,  f  21;  libel  and  Slander,  |{  51- 
123. 

$  18  (Pa.)  Besolution  by  Roman  Catholic 
congregation,  Testing  in  bishop  of  diocese  all 
the  property  of  the  congregation,  to,  hold  as 
trustee  in  accordance  with  the  laws  of  the 
church,  held  not  enforceable  in  equity,  since 
such  enforcement  would  violate  Act  April  26, 
18S5  (P.  L.  330)  S  7.— Mazaika  v.  Krauccunas, 
81  A   938 

Under  Act  April  26,  1855  (P.  L.  328),  when 
property  has  been  bequeathed,  devised,  or  con- 
veyed to  any  person  or  persons  whomsoever 
for  the  use  of  any  church,  cAngregationj  or  re- 
ligious worship,  the  person  so  acquiring  the 
legal  title  is  as  to  the  property  acquired  but  a 
dry  trustee,  without  any  power  of  control  or 
management. — Id. 

REMAINDERS. 

See  Fraudulent  Conveyances,  I  312:   Life  Es- 
tates; Mortgages,  §  273;   Wills,  {{  601,  620- 


634. 


REMEDY  AT  LAW. 


See  Municipal  Corporations,  J  697;  Specific 
Performance,  $  86;    Taxation,  I  453. 

REMITTITUR. 

See  Appeal  and  Error,  i|  843,  1187,  1191; 
Damages,  |  199. 

REMOVAL 

See  Paupers,  M  19,  22. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See  Insurance,  |  145. 

RENT. 

See  Executors  and  Administrators,  |  271; 
Landlord  and  Tenant,  Si  184,  192;  Principal 
and  Agent,  {  103;  Vendor  <and  Purchaser,  i 
68. 

REPAIRS. 

See  Landlord  and  Tenant,  ii  150,  184;  Mas- 
ter and  Servant,  H  221,  2%. 

REPEAL 

See  Statutes,  H  150-167. 


REPLEVIN. 

See  Time. 

Z.  BZOXrr  OF  AOTXOlf  Ain>  DEFEHSEBu 

§  8  (Vt.)  Possession  of  personalty  held  pre- 
sumptively rightful  and  sufficient  to  support 
replevin  against  a  wrongdoer.— Cramton  t. 
Chapman,  81  A.  231. 

REPORT. 

See  Ihidence,  |  163. 

REPUGNANCY. 

See  Statutes,  U  169-167. 

REQUESTS. 

See  Trial,  ||  25&-267. 

RESCISSION. 

See  Husband  and  Wife,  i  167;    Partnership, 
I  311;   Vendor  and  Purchaser,  i  335. 

RESERVATIONS. 

See  Deeds,  U  138,  148. 

RESIDENCE. 

See  Domicile;   Marriage,  |  60;   Venue. 

RES  JUDICATA. 

See  Judgment,  H  606,  644-740. 

RESOLUTIONS. 

See  Corporations,  {  283;  Religions  Societiei. 

RESTORATION. 

See  Attachment,  {  185. 

RESULTING  TRUSTS. 

See  Trusts,  ff  81-88. 

RETROSPECTIVE  LAWS. 

See   Constitutional   Law,   S   194;    SUtutes,    i 
263. 

RETURN. 

See  Appeal  and  Error,  |  635. 

REVENUE 

See  Taxation. 

REVERSAL 

See  Appeal  and  Error,  H  1172,  UTS. 

REVERSIONS. 

See  Eminent  Domain,  |  145. 

REVIEW. 

See  Appeal  and  Error;   Certiorari;   Elections, 
I  30S;   Eminent  Domain,  {  264. 

REVOCATION. 

See  Innkeepers,  {  4. 

RIGHT  OF  WAY. 

See  Easements^  {fi  18,  63;    Railroads,   |i  64, 

do 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  {  86. 
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RISKS. 

Assumption  of,  see  Master  and  Servant,  K 
203-221,  288. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  |  517. 

ROYALTIES. 

See  Patents,  §  219. 

RULES. 

See  Master  and  Servant,  §  247. 

RULES  OF  COURT. 

See  Action,  j  41;  Appeal  and  Error,  K  589, 
633,  994;  Constitutional  Law,  i  321;  Courts, 
a  78,  79. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant 

SALARY. 

See  Corporations,  {  426. 

SALES. 

See  Corporations,  |§  439,  482,  542,  610,  657; 
Costs,  S  56;  Dedication,  {  19;  Evidence,  SS 
135,  318,  441,  472;  Execution,  §8  48.  99, 
247-315;  Executors  and  Administrators,  §j 
121,  326,  454,  519;  Food;  Fraud,  f§  44,  49, 
57,  59;  Frauds,  Statute  of,  §§  56,  82,  142; 
Fraudulent  Conveyances,  ij  31,  136,  181, 
192,  208;  Gaming,  §  14;  Indemnity,  |  8;  In- 
junction, g§  61,  128;  Intoxicating  Liquors; 
Justices  of  the  Peace,  f  37;  Landlord  and 
Tenant,  §  272;  Logs  and  Logging;  Mort- 
gages, §§  296,  507;  Patents,  §  219;  Princi- 
pal and  Agent,  §§  24,  103;  Railroads,  §  64; 
Schools  and  School  Districts,  i  80;  Taxation, 
ii  679,  734,  744;  Trial,  §§  53,  243,  267; 
Trusts,  §§  191-204;    Vendor  and  Purchaser. 

I.   REQUISITES  AND  VAI-rDITT  OF 
CONTRACT. 

{ 52  (Vt.)  In  an  action  for  fraud  indncing 
a  sale,  certain  testimony  held  admissible  against 
defendant  on  the  issue  of  what  representations 
were  made.— Griswold  v.  Wentworth,  81  A.  622. 

nr.  PERFORMANCE  OF  CONTRACT. 
(C)  Delivery  and  Acceptance  of  Goodn. 

§  161  (Conn.)  Delivery  of  goods  by  a  seller 
to  a  carrier  and  notice  to  the  buyer  held  to 
pass  title. — Illustrated  Postal  Card  &  Novelty 
Co.  V.  Holt,  81  A.  1061. 

On  a  partial  breach  of  a  buyer's  contract, 
the  storage  of  the  goods  with  an  agent  of  the 
seller  or  delivery  to  a  carrier  does  not  add  to 
the  seller's  responsibility  as  the  buyer's  bailee. 
—Id. 

§161  (Md.)  A  purchaser  is  bound  to  accept 
or  reject  goods  at  the  place  of  delivery  f.  o.  o. 
— Doggett  V.  Tatham,  81  A.  376. 

§  181  (Vt.)  In  a  suit  for  the  price  of  a 
monument  purchased  by  defendant  for  resale 
to  D.,  evidence  that  after  the  monument  was 
erected  T>.  objected  to  certain  dark  stains 
thereon  Jicld  admissible  on  the  question  of  ac- 
ceptance.—II.  P.  Agostines  &  Co.  v.  C.  B. 
Fenn  &  Co.,  81  A.  235. 

S  182  (Md.)  Whether  a  seller  waived  the  buy- 
er's breach  of  contract  of  sale  held  for  the  jury. 
—Miller  v.  Mantik,  81  A.  797. 


V.  OPERATION  AND  EFFECT. 

(A)  Tranafer  of  TlUe  ■•  BetwecB  Parttea, 

I  208  (Conn.)  Where  goods  sold  bad  neitbet 
been  segregated  nor  delivered  to  a  carrier, 
the  title  had  not  passed.— Illustrated  Postx 
Card  &  Novelty  Co.  v.  Holt,  81  A.  1061. 

VI.  'V7ARRANTIES. 

{  246  (Del.Super.)  A  warranty  in  a  cootraet 
of  sale  is  an  undertaking  collateral  to  the  ob- 
ject of  the  sale.— Wills  v.  Wright,  81  A.  507. 

Vn.  REMEDIES  OF  SEIXER. 
(ES>  Aottona  tor  Prle*  or  Valae. 

i  340  (Conn.)  Prior  to  the  sales  act,  on 
breach  of  buyer's  contract  to  purchase  go<Mi«. 
the  seller  could  sue  for  damages,  but  not  for 
the  price.— Illustrated  Postal  Card  &  Noveltv 
Co.  V.  Holt,  81  A.  1061. 

Elements  of  a  cause  of  action  by  sellei 
against  buyer  for  breach  of  cod  tract  to  pup 
chase  under  Sales  Act,  {{  03,  3,  04,  4.  stated. 
— Id. 

On  breach  of  a  wholesaler's  order  to  a  man- 
ufacturer for  post  cards  after  the  close  of  tbr 
season,  the  manufacturer  was  not  bound  U 
sell  the  cards  at  retail,  but  could  sue  for  th( 
price  under  Sales  Act,  g  63,  3.— Id. 

S  340  ,(Md.)  Where  there  is  a  special  coo- 
tract,  a'  recovery,  if  any,  must  be  had  thereuo 
instead  of  on  a  quantum  meruit. — Miller  v. 
ManUk,  81  A.  797. 

1 345  (Conn.)  On  a  partial  breach  of  a  bar- 
er s  contract  to  purchase  post  cards,  the  seller 
held  under  no  obligation  to  separate  the  order 
or  attempt  to  resell  tiie  cards. — lUnstratKl 
Postal  Card  &  Novelty  Co.  ▼.  Holt,  81  A.  106L 

1347  (Md.)  A 'prayer,  in  an  action  for  a 
balance  due  on  goods,  asking  a  direction  for 
defendant  on  a  finding  that  the  goods  were  not 
delivered  by  a  certain  date,  held  properly  re- 
fused, where  time  was  not  shown  to  have  bern 
of  the  essence. — Goodman  v.  Saperstein,  81  A. 
695. 

i  358  (Md.)  Evidence  as  to  damages  for  fsil- 
ore  todeliver  by  a  certain  day  held  not  admis- 
sible, in  an  action  for  a  balance  due  on  such 
goods. — Goodman  v.  Saperstein,  81  A.  696. 

i  363  (Pa.)  Under  terms  of  written  agnv- 
ment  for  transfer  of  engine  to  defendant,  pUiu- 
tiff  held  entitled  to  directed  verdict  on  not's 
for  the  price.— Russell  &  Co.  t.  Boody,  81  A. 
54a 

(F)  Actions  for   Daaimses. 

§  381  (Pa.)  In  an  action  against  a  purchaser 
of  screens  for  breach  of  contract,  bnrden  kt!J 
to  be  on  seller  to  show  the  value  of  th«' 
screens  remaining. — Imperial  Rolling  Scretn 
Co.  V.  Steinfeld  Bros.,  81  A.  413. 

i  382  (Pa.)  In  an  action  against  pnrrhas.-'r 
for  breach  of  contract,  finding  of  value  of  the 
property  not  delivered  at  the  price  at  which 
the  seller  offered  it  to  the  buyer  held  not  !■■ 
be  set  aside  by  the  appellate  court. — Imperial 
Rolling  Screen  Co.  v.  Steinfeld  Bros.,  81  A. 
413. 

§  384  (Pa.)  In  an  action  against  a  purchasu>r 
of  screens  for  refusal  to  take  a  porti.ia, 
measure  of  damages  stated. — Imperial  Rolling 
Screen  Co.  v.  Steinfeld  Bros.,  81  A.  413. 

Vm.   REBfEDIES  OF  BUTER. 
(C)  Acllona   for  Breaclt  of  Coatraet. 

$407  (Pa.)  Vendor  refusing  to  complete 
contract  because  of  delay  in  payments  by  ven- 
dee held  not  entitled  to  set  up  insolvency  of 
vendee  as  defense  to  action  for  such  refusal— 
Honesdale  Ice  Co.  v.  Lake  Lodore  Improve- 
ment Co.,  81  A.  306. 

§418  (Pa.)  Measure  of  damages  for  breach 
by  vendor  of  contract  of  sale  stated. — Huoes- 
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dale  Ice  Co.  y.  Lake  Lodore  Improvement  Co., 
81  A.  306. 

S  420  (Pa.)  Id  action  for  breach  of  contract 
to  furnish  ice  for  a  definite  period,  question 
-whether  vendor  by  repeatedly  accepting  over- 
due payment^  had  waived  its  right  to  termi- 
nate the  contract  for  delay  held  properly  sub- 
mitted to  the  jury.— Honesdale  Ice  Co.  v.  Lake 
Lodore  Improvement  Co.,  81  A.  306. 

IX.   CONSITIOirAX.  SALES. 

{459  (DeLSuper.)  Sale  of  goods  held  con- 
ditional as  between  parties.— Flint  Wagon 
TS'orks  v.  Maloney,  81  A.  502. 

S474  (DeLSuper.)  Vendor  in  conditional  sale 
held  entitled  to  assert  title  as  against  cred- 
itor of  vendee,  who  obtained  possession  under 
execution.- Flint  Wagon  Works  v.  Maloney,  81 
A.  502. 

SATISFACTION. 

See  Payment. 

SCHOOLS  AND  SQHOOL  DISTRICTS. 

See  Certiorari,  |  4;    Judgment,  {  644;    Wills, 
SS  516,  617. 

n.  PUBLIO    SCHOOLS. 

tA)  BatabUahiiient.  School  Land*  mttA 

Funds,  and  Revolatloa  la 

General. 

{  19  (Conn.)  Gen.  St.  1902,  I  2157,  provid- 
ing for  the  apportionment  of  school  funds,  baa 
no  app;lication  to  a  school  district  governed  by 
a  district  committee.— Hassett  v.  Carroll,  81  A. 
1013, 

School  funds  payable  under  Gen.  St.  1902,  { 
2257,  held  payable  on  comptroller's  order  to 
the  treasurer  of  the  towns,  and  not  by  the 
state  to  the  school  districts. — Id. 

(B)  Creation,  Alteration,  Bxlutenee,  and 
Dlasolntloa  of  Dlstrlota. 

(21  (Conn.)  Under  Gen.  St.  1902,  f  2i77, 
BCDool  districts  are  not  permanent  corpora- 
tions, but  are  quasi  corporations  of  a  public 
nature,  with  limited  statutory  powers. — Hassett 
V.  Carroll,  81  A.  1013. 

Under  Gen.  St.  1902,  §{  2175,  2177,  school 
districts  may  be  formed,  altered,  or  dissolved 
by  the  towns  within  the  Umits  of  which  they 
exist,  and  are  subject  to  regulation  by  such 
towns. — Id. 

{41  (N.J.Sap.)  School  Law,  {  34,  k«I<i  not 
to  impose  on  a  new  school  district  erected  out 
of  a  portion  of  an  existing  district  the  obliga- 
tion of  a  contract  with  the  teacher.— Board  of 
Education  of  Borough  of  Flemington  v.  State 
Board  of  Education,  81  A.  163. 

Contract  of  employment  of  school  teacher 
held  not  binding  on  new  school  district  formed 
out  of  part  of  district  making  the  contract. 
-Id, 

(O  OoTemment.  Oflleera,  and  Dletrlct 
Meetlnv*. 

S  62  (Md.)  A  board  of  school  commissioners' 
held  not  liable  to  a  teacher  for  having  refused 
an  adjournment  of  the  hearing  of  charges 
against  her  on  their  finding  on  which  they  re- 
moved her. — RoBchen  v.  Packard,  81  A.  174. 

The  board  of  school  commissioners  in  try- 
ing charges  against  and  removing  a  teacher 
held,  under  Baltimore  City  Charter,  g  99,  to 
exercise  quasi  judicial  powers,  and  so  not  lia- 
ble to  the  teacher,  unless  their  acts  are  done 
willfully,  fraudulently,  and  corruptly.— Id. 

CD)  District  Property,  Contracts,  and 
Uabllltles. 

I  80  (Conn.)  Member  of  school  district  com- 
mittee held  not  to  have  violated  Gen.  St.  1902, 


{  1368,  by  selling  coal  to  the  district  without 
submitting  to  competition.— Hassett  v.  Carroll, 
81  A.  1013. 

SCIRE  FACIAS. 

See  Election  of  Remedies,  t  7;  Execution,  f 
99;  Judgment,  g  870;  Limitation  of  Actions, 
{  122;  Municipal  Corporations,  {  530. 

is  ,(Me.)  A  writ  of  scire  facias  is  amend- 
able in  the  same  manner  as  dedlarations  in 
other  cases.— Marsh  Bros.  &  Co.  v.  BeUefleur, 
81  A.  79. 

SEARCHES  AND  SEIZURES. 

See  Commerce,  |  4L 

SECONDARY  EVIDENCE. 

See  Evidence,  i|  167-174,  601. 

SECURITY. 

See  Appeal  and  Error,  §  688;  Bankruptcy,  { 
189;  Executors  and  Administrators,  t  227; 
Payment,  |  41. 

SEDUCTION. 

See  Breach  of  Marriage  Promise,  {  28. 

SELECTMEN. 

See  Municipal  Corporations,  §  652. 

SELF-DEFENSE. 

See  Criminal  Law,  {  656. 

SEPARATE  ESTATE. 

See  Husband  and  '^^e,  §{  121-171. 

SEPARATION. 

See  Husband  and  Wife,  U  278,  270. 

SEQUESTRATION. 

See  Divorce,  gg  266,  331;  Lis  Pendens,  gg  3, 
22;   Vendor  and  Purchaser,  g  229. 

«  13  (N.J.)  Provision  in  P.  L.  1907,  p.  482, 
S  26,  for  indorsement  of  writ  of  sequestration 
held  not  to  render  the  writ  void  for  lack  of 
such  indorsement,  but  only  voidable  until  ap- 
plication be  made  to  set  it  aside. — Wood  v. 
Price,  81  A.  983. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

See  Appeal  and  Error,  g  24;    Process,  g  68. 

SERVICES. 

See  Assignments,  g  10;  Executors  and  Admin- 
istrators, gg  206,  450;   Work  and  Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Pleading,  g  382;   Trial,  g  141. 

SETTING  ASIDE. 

See  Judgment,  gg  138-160,  886,  392,  456;  Tax- 
ation, gg  453,  462. 

SETTLEMENT. 

See  Compromise  and  Settlement;  Evidence,  { 
471;  Guardian  and  Ward,  g  163;  Partner- 
ship, gg  304,  311;  Paupers,  gg  19,  22;  Pay- 
ment. 
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SEVERANCE. 

See  Action,  {  60;   Appeal  and  Error,  |  989. 

SEWERS. 

See  Mtinicipal  Gorporatioiis,  H  358-362,  809. 

SHERIFFS  AND  CONSTABLES. 

See  Insane  Persons,  |  19;  Mandamus,  i  3. 

I.  APPOINTMENT,     QITAXJO^CATZON, 
AND  TENTTBE. 

(B)  ConstaMea. 

{  10  (Vt)  A  constable  held  in  authority  un- 
der a  town,  and  so  not  required  to  take  and 
subscribe  the  oath  of  office  required  by  Const 
c.  2,  I  29,  of  officers  "in  authori^  under  this 
state.'^— Bixby  v.  Roscoe,  81  A.  255. 

m.  POWEBS,  DUTIES,  AND  UABUJ- 
TIES. 

§  106  (Me.)  Certain  facts  held  not  to  excuse 
a  sheriff  s  refusal  to  execute  a  writ  of  posses- 
sion.—Webster  V.  BaUou,  81  A.  1009. 

SIDEWALKS. 

See  Municipal  Corporations,  f§  760-821. 

SIGNALS. 

See  M^ter  and  Servant,  (|  137,  185;    Rail- 
roadsT  H  334,  337,  350. 

SIGNATURES. 

See  Evidence,  i  373:  Exceptions,  BUI  ot,.|  60; 
Judgment,  |  72;   Statutes,  H  30,  286. 

SLANDER. 

See  libel  and  Slander. 

SLAUGHTER  HOUSES. 

See  licenses,  i|  6,  7. 

SPECIAL  LAWS. 

See  Statutes,  f  85. 

SPECIFIC  PERFORMANCE. 

See  Evidence,  |  419;    Frauds,  Statute  of,   { 
142:   Pleading,  |  214;   Vendor  and  Purchas- 
.  er,  I  129. 

X.  HAT1TBE  AND  GROUNDS  OF  BEM- 
EDT  IN  OENERAIb 

I  13  (N.J.)  Sj^ecific  performance  of  a  con- 
tract of  lease  will  not  lie  where  performance  is 
impossible.— Williams   t.   Young,    81   A.   1118. 

I  14  (NJ.Ch.)  In  a  suit  for  specific  per- 
formance of  a  contract  to  sell  land,  the  de- 
fense that  the  bill  required  defendant  to  get  in 
an  outstanding  interest  held  not  available. — 
Day  V.  Devitt,  81  A.  368. 

S  24  (Vt.)  A  claim  for  breach  of  testator's 
contract  to  will  all  his  estate  to  complainant 
should  be  prosecuted  against  his  admimstrator,* 
and  not  against  his  heirs  or  legatees. — Day  v. 
Washburn,  81  A.  474. 

H.   CONTBACTS  ENFOBOEABUS. 

1 26  (Md.)  A  contract  for  the  sale  of  real 
property  providing  for  a  future  creation,  and 
conveyance  of  certain  ground  rents,  Md  not 
subject  to  specific  performance.— Ward  v.  New- 
bold,  81  A.  793. 

{28  (Md.)  Where  a  contract  for  the  sale  of 
real  estate  reserved  certain  ground  rents,  but 
did  not  specify  how  they  were  to  be  created 
or  when  or  for  what  time  the  leases  were  to 
run,  the  contract  was  not  subject  to  spedfic 
performance.— Ward  v.  Newbold,  81  A.  793. 


132  (N.J.Ch.)  In  a  suit  for  speofic  per- 
formance of  a  contract  for  the  sale  of  land, 
held,  that  there  was  no  want  of  mutoality  ia 
the  contract— Day  t.  Devitt  81  A.  388. 

{38  (VC)  An  oral  agreement  to  transfer  a 
patent  may  be  specifically  enforced. — Whitcomb 
V.  Whitcomb,  81  A.  97. 

S  74  (Md.)  A  contract  for  the  sale  of  real  e>- 
tate  required  by  the  contract  to  be  built  od 
held  not  subject  to  specific  performance,  as  eq- 
uity will  not  enforce  specific  performance  of  a 
contract  to  build  or  repair. — Ward  ▼.  Newbold, 
81  A.  793. 

§74  (N.J.)  The  general  rule  that  equity  will 
not  specifically  enforce  a  construction  contract 
held  not  to  prevent  it  from  doing  so  as  inci- 
dental to  other  relief  in  exceptional  cases.— 
WiUiams  v.  Lowe,  81  A.  760. 

{  86  (N.H.)  A  claim  for  specific  performance 
of  decedent's  contract  to  will  all  nis  property        | 
to  claimant  held  not  objectionable,  on  the  the- 
ory that  claimant  had  an  adequate  remedy  at        '■ 
law.— Day  v.  Washburn,  81  A.  474. 

m.   GOOD  FAITH  AND  DIUOENCE. 

195  (NJ.Ch.)  Equity  will  not  compel  a  pur- 
chaser to  specifically  perform  his  contract 
where  there  Is'  a  doubtful  question  of  law  or 
fact  attecting  the  titie  of  the  vendor. — Kohlrepp 
V.  Ram,  81A.  1103. 

J  99  (NXCh.)  Defendant,  in  a  biU  for  ape- 
c  performance  of  a  contract  to  sell  land, 
held  not  entitied  to  raise  the  9uestion  of  com- 
plainant's laches.— Day  v.  Devitt,  81  A.  368. 

IV.  PBOCEEDINOS   AND   BEXJEF. 

i  106  (N.J.Gh.)  In  a  suit  for  specific  per- 
formance, the  persons  having  interests  in  the 
land  or  rights  in  the  purchase  money  held 
properly  included  as  parties. — Day  y.  Devitt, 
81  A.  368. 

{114  (Md.)  A  bill  for  specific  performance, 
which  prayed  for  performance  of  the  contract 
as  written,  and  farther  prayed  for  such  fur- 
ther and  other  relief  as  the  case  might  require, 
did  not  authorize  a  recovery  of  damages  on 

Performance  being  refused. — Ward  t.  Newbold, 
1  A.  793. 

{  127  (N.H.)  In  a  proceeding  to  enforce  a 
contract  to  will  all  testator's  property  to  com- 
plainant the  superior  court  had  no  jurisdiction 
to  set  up  a  former  will  in  performance  of  the 
contract,  or  to  annul  the  probate  of  a  later 
one  in  breach  thereof. — Day  v.  Washburn,  81 
A.  474. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STATEMENT. 

See  Appeal  and  Error,  {  362. 

STATES. 

See  Courts,  (  208;  Libel  and  Slander,  {  36; 
Limitation  of  Actions,  {  36;  Municipal  Cor- 
porations, {{  27,  36;   Statutes,  {(  26,  30,  39. 

VI.  ACTIONS. 

{191  (Pa.)  Suit  to  restrain  commissioner  of 
fisheries  held  not  a  suit  against  the  state,  bat 
merely  to  prevent  breach  of  covenant  by  the 
commissioner  in  the  performance  of  ministerial 
duties.— Isett  v.  Meehan,  81  A.  544. 

STATUTES. 

For   statutes   relating   to   particular   subjects, 

see  the  various  specific  topics. 
See  Frauds,  Statute  of;   Limitation  of  Actions. 
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X.  EirAOTMEIfT.   HEQTTIBrnBS,  AHB 
VAUDITT  IN  aEKERAI.. 

126  (N.H.)  Under  Const,  pt  2,  art.  43,  the 
OoTemor'B  approval  of  a  law  hela  as  essential 
to  its  enactment  as  passage  by  the  Legislature. 
— ^In  re  Opinion  of  the  Justices,  81  A.  170. 

130  (N.H.)  A  bill  improperly  engrossed  held 
not  subject  to  be  re-engrossed  and  presented 
to  the  Governor  for  resignature  after  adjourn- 
ment of  the  Legislature. — In  re  Opinion  of  the 
Justices,  81  A.  170. 

I  37  (Md.)  Laws  1910,  c.  52,  {  1.  as  signed 
by  the  Governor,  as  required  by  Const,  art  3, 
{  30,  after  an  error  in  its  enrollment,  and  as 
printed  in  the  statutes,  held  to  be  the  same  act 
passed  by  the  Legislature,  and  to  be  valid. — Jo- 
seph B.  Dunn  &  Sons  v.  Brager,  81  A.  516. 

{39  (N.H.)  Part  of  Laws  1911,  c.  130,  re- 
lating to  a  forest  reservation  and  state  J^ark, 
held  not  to  have  become  a-  valid  law. — In  re 
Opinion  of  the  Justices,  81  A.  170. 

{  51  (N.J.SupO  P.  L.  1906,  p.  553,  amending 
P.  L.  1902,  p.  574,  I  5,  relating  to  condemna- 
tion of  land  bv  boroughs,  held  not  violative  of 
Const  art.  4,  i  7,  par.  4,  relating  to  enactment 
of  statutes. — Hutches  ▼.  Borougn  of  Hohokns, 
81  A.  658. 

i  64  (DeLSuper.)  Under  Const  art  2,  |  16, 
the  act  provtcflng  for  the  registration  of  per- 
sons composing  partnerships  (25  Del.  Laws,  c. 
14U),  etc.,  Ael<f  unconstitutional  in  so  far  as  it 
rotates  to  registration  of  persons  not  members 
of  firms  or  associations. — State  v.  Ferschke, 
SI  A.  401. 

1 64  (Md.)  Law  1910,  c.  735,  being  uncon- 
stitutional m  part,  held  wholly  void  in  provid- 
ing for  the  inspection  and  taxing  of  oysters. — 
D.  B.  Foote  &  Co.  v.  Clagett,  81  A.  511. 

{ 64  (N.J.Sup.)  Object,  unexpressed  in  title 
of  act,  if  wholly  sei>arable  from  expressed  ob- 
ject, held  to  be  excised  from  the  body  of  the 
act— Hutches  t.  Borough  of  Hohokus,  81  A. 
65a 

XI.  OEKERAI.  AND  SPECIAX  OR  XiO- 
OAI.    JJLVn. 

S85  (Pa.)  Act  June  4.  1901  (P.  L.  437)  { 
13,  relating  to  priority  of  mechanics'  liens  over 
advance  money  mortgages,  held  violative  of 
Const  art  3,  |  7.— Page  v.  Carr,  81  A.  430. 

III.   STTBJECTB  AND  TITX.ES  OF  ACTS. 

I  109  (Pa.)  Title  of  act  hOd  not  required  to 
be  a  general  index  to  the  contents,  but  to  be 
8u£Scient  if  it  relates  to  one  general  subject- 
matter.— Page  V.  Carr,  81  A.  430. 

I  117  (Pa.)  Act  June  4,  1901  (P.  L.  437)  { 
13,  giving  priority  to  mechanics'  liens  over  ad- 
vance money  mortgages,  held  violative  of  Const 
art  3,  f  3,  relating  to  titles  of  statutes.— 
Page  V.  Carr,  81  A.  430. 

g  126  (N.J.)  A  person  assessed  under  Act 
1894  (P.  L.  1894,  p.  318)  on  property  acquir- 
ed by  will  held  not  entitled  to  assert  that  the 
title  of  the  act  does  not  express  its  object — 
Eastwood  V.  Russell,  81  A.  108. 

▼.   REPEAI^_  SV8PENBIOM.    EXFIRA.' 
TXON.  AND  BEVIVAI,. 

I  159  (Me.)  A  statute  which  repeals  by  im- 
plication an  earlier  statute  must  be  plainly  re- 
pugnant  to  and  inconsistent  with  the  earlier 


statute.— Inhabitants  of  Eden  y.  Inhabitants  of 
Southwest  Harbor,  81  A.  1003. 

f  I6t  (Me.)  A  statute  which  repeals  by  im- 
plication an  earlier  statute  must  show  that  it 
was  intended  to  cover  the  whole  subject-mat- 
ter.—Inhabitants  of  Eden  v.  Inhabitants  of 
Southwest  Harbor,  81  A.  1003. 

I  181  (Md.)  If  two  provisions  of  a  statute 
on  the  same  subject  are  repugnant,  the  later 
statute  impliedly  repeals  the  earlier  one  to  the 
extent  of  the  repugnancy.— State  t.  Gambrill, 
81  A.  10. 

Code  Pub.  Gen.  Laws  1904,  art.  27,  t  194. 
inserting  in  the  Code  as  that  article  and  sec- 
tion, as  well  as  article  14,  {  10,  Act  1876,  c. 
262,  I  6,  held  impliedly  repealed  by  Uniform 
Warehouse  Receipts  Act,  {  52,  construing  the 
statute  with  section  57  thereof,  and  with  the 
uniform  bills  of  lading  act— Id. 

I  167  (Md.)  A  subsequent  statute  revising 
the  whole  subject-matter  of  a  former  statute 
and  intended  as  a  substitute  therefor  impliedly 
repeals  the  former  statute.— State  v.  GambrilL 
81  A.  10. 

VI.   OONSTBirOTION   AND    OPEBA- 
TION. 

(A)  <3eneral  Rmlea  of  Conatmetlon. 

1200  (Md.)  In  view  of  Code  Pub.  Gen.  Laws 
1904,  art  63,  f  1,  and  Laws  1908,  c  496,  ^ 
281,  relating  to  mechanics'  liens  in  Baltimore 
city,  held,  that  the  punctuation  of  Laws  1910,  c. 
52,  I  1,  would  be  changed  to  make  the  pur- 
pose of  the  Legislature  clear.— Joseph  B.  Dunn 
&  Sons  y.  Brager,  81  A.  616. 

(B)  Pavtievter   Claaaea  of   Statmtea. 

1 239  (Njr.SupO  Act  March  23,  1881  (P.  L. 
p.  184;  2  Gen.  St  1895,  p.  2112),  relating  to 
enforcement  of  debt  secured  by  bond  and  mort- 
gage, held  to  be  construed  strictly.— Kvight  v. 
Cape  May  Sand  Co.,  81  A.  361. 

1 244  (Me.)  Statutes  authorizing  summary 
proceedings  must  be  strictly  construed. — Kara- 
halies  v.  Dukais,  81  A.  1011. 

f245  (Md.)  The  courts  construe  laws  for 
the  assessment  and  collection  of  general  taxes 
with  utmost  liberality  with  a  view  of  upholding 
them,  if  possible. — Union  Trust  Co.  of  Mary- 
land V.  State,  81  A.  873. 

i  245  (Vt)  A  statute  classifying  property 
for  the  purposes  of  taxation,  enacted  to  secure 
the  direct  production  of  state  revenue,  ought  to 
be  liberally  construed. — Frazier  v.  W.  H.  H. 
Slack  &  Bro.,  81  A.  161. 

(D)  Retroaetlve  Operation. 

1263  (Me.)  Laws  1855,  c.  129  (Rev.  St  c 
20,  I  6),  held  not  retroactive,  and  hence  not 
applicable  to  an  exception  of  a  burial  lot  from 
a  devise  made  in  1849.— Mclntire  v.  Lauckner, 
81*  A.  784. 

Vn.  PrSADINO  AND   EVIDENOE. 

1 279  (Me.)  In  relying  on  a  public  statute 
held  sufficient  that  a  pleading  state  facts  bring- 
ing the  case  within  it— Karabalies  v.  Dukais, 
81  A.  1011. 

{286  (N.H)  Finding  of  a  properly  signed 
act  in  the  Secretary  of  State's  office  held  not 
conclusive  of  its  due  enactment— In  re  Opin- 
ion of  the  Justices,  81  A.  170. 


For  (SMS  Is  Deo.  Dig.  *  Am.  Dig.  Key  No.  Sorlea  it  Indexes  see  same  topic  and  section  (I)  NUMBER 


Digitized  by  VjOOQlC 


Statates  Oonstmed 


81  ATLANTIC  RBPOBTEB 


1205 


WITED   STATES. 

CONSTITUTION. 

Amend.  14 610,  686,  1003 

Art.  1,  SS  8,  10 511 

STATUTES  AT  LARGa 

189S,  July  1.  ch.  541.  §  67, 

aO  Stat.  564  (U.  S.Comp. 

St.  1901.  p.  3449) 666 

1898,   July    1,   ch.   341,   I 

70a,  30  Stat.  565  (U.  S. 

Comp.  St.  1901,  p.  3451)  955 

REVISED    STATUTES. 

{  4898   (U.    S.   Comp.   St 
1901,  p.  3387) 97 

COMPILED    STATUTES 
1001. 

Page  3387    97 

Page  3449    06C 

Page  3451    933 

CONNEGTICTTT. 

GENERAL  STATUTES  1902. 

j  705  242 

I  767   1013 

i  880   1033 

§  1130 241,  1024 

S  ISlxS  1013 

S  ISiS  90o 

g  202O    241,  9.58 

US  2(¥i7,    2070 1051 

§  2083    244 

|§  2157.  2175,  2177,  2237  1013 

S  2290 1059 

i  2.321    1027 

$2409     1(M6 

k  2480,    2499,    2300 965 

§  3837   241 

i  4036   955 

I  4190    1063 

I  4443.   Amended  by  Laws 
1903,  ch.  83;  Laws  1905, 

ch.  114 958 

i  4670   .1035 

PRACTICE   BOOK    1908. 
Page  268,  §  10 337 

LAWS. 

190.%  ch.  83    OiS 

1903,  ch.  203    972 

lOO."),  ch.  114 9.".S 

1905,  ch.  154   1050 

1907,  ch.  107,  S  3.  Amend- 
ed   by    Law8    1909,    ch. 

35,  I  2 247 

1007.  ch.  167,  i  15 247 

V.m,  ch.  212    1061 

1907,  ch.  212,  S§  63,  64.  .10(il 
1900,  ch.  55,  {  2 247 

DEX^WARE. 

CONSTITUTION. 

Art  2,  J  16    401 

Art.  9,  §  5    394 

REVISED    CODE    1852    AS 
AMENDED    TO    1803. 

Page  .390  (12  Del.  Laws, 

oh.  .33) :  472 

Page  740,  ch.  09,  I  1....  507 


STATUTES  CONSTRUED 

LAWS. 

1875-77,  ch.  477.    Amend- 
ed by  Laws  1895-97,  ch. 

579   70 

1S9.V97,   ch.    579 70 

1901-03,   ch.    392,    §g    60, 

123   7........     70 

1901-03,  ch.  394,  S  31 892 

1901-03.  ch.  305 394 

1009,   ch.    140 401 


MAINE. 

REVISED  STATUTES  1908. 

Ch.  8,  §  69    214 

Ch.   9,    §1   73-75 1068 

Oh.  18,   §   51 1003 

Ch.  20,  5  6 784 

Ch.  23,  §  76.    .\mended  by 

Laws  1903,  ch.  108 1002 

Ch.  49,  t  m 575 

Ch.  65,  81  28-34 80 

Ch.  78,  J   19 79 

Ch.  79,15 671 

Ch.  79,  $  C,  par.  11 671 

Ch.  89,  8  7 80 

Ch.  93,  8  29 578 

Ch.  ft3,  8§  31.  39 100 

Ch.  9.3,  8  54 1091 

Ch.  96,  88  4,  2,  4 1011 

LAWS. 

IfW.^  ch.  120 784 

1003.  ch.  108 1002 

1903.  ch.  1.58 870 

1906,  ch.  124.  88  86,  87. .  214 

1909,   ch.   25.   I  2., 1003 

1909,   ch.  55 1003 


IKABTLAND. 

CONSTITUTION. 

Declaration  of  Rights,  arts. 

19,  20. ; 126 

Declaration  of  Rights,  art 

23   610 

Art  3,  8  30 516 

CODE  OF  PUBLIC  GENER- 
AL LAWS  188a 

Art  16,  8  205.     Amended 
by  Laws  1892,  ch.  241. .  610 

CODE  OF  PUBLIC  GEN- 
ERAL LAWS  1004. 

Art.  5,  8  26 25,  178 

Art   5,  8  34 685 

Art  5,  I  60 673 

Art.   9,  I  10 223 

Art   9,  8   11 379 

Art.  9,  8  18 223 

Art  9,  |8  29,  .33 379 

Art.  9.  8  38 219 

Art.  13,  88  20.  22 227 

Art  14,   I   10 10 

Art.   16,  8   107 25 

Art.  16,  8  177 263 

Art.  17    606 

Art.  21,  88  10.  21 284 

Art  21,  I  41 289 

Art.  23.  8{  391-401.     Re- 
pealed   by    Laws    1908, 

ch.    240 223 

Art.  27,  I  104 10 

Art.  3.'>,  1  17 «J95 

Art.  3.5,  88  40,  64 289 

Art.  35,  8  65 695 


Art.   52,  {   12.     Amended 

by  Laws  1906,  ch.  475..     36 
Art   52  (8   12b  added   by 

Laws  1906,  ch.  444) 3fl 

Art  30,  88   8-10 «t; 

Art  56.  88  90.  01.  102...  OfZ 
Art.      56,      8f      131-140. 

Amended  by  Laws  1910. 

ch.    207 30 

Art.     66     (U     140a-liOi. 

140k-140t       added        by 

Laws  1910,  ch.  307) ») 

Art  63,  I  1 5H: 

Art.  63,  1  15 2..-, 

Art.  75,  I  3 «,T.-, 

Art.  75,  8  166 V.lit 

Art.  81.  8  17 oil' 

Art   81    (i  17a   added  by 

Laws  1910.  ch.  4301...  mn 
Art.  81,   8  22.     Amended 
^  by  Laws  1906,  ch.  404. .  ST.l 

Art.  81.  8  150 j.Tt 

Art  93,  I  244 grj 

CODE  OF  PUBLIC  LOCAL 
LAWS. 


Art.  4,   88  658-660. 


606 


CITY  CHAHTERS. 


Baltimore,  8  99.  Laws 
1898,  ch,  123 174 

Baltimore,  8  170.  Laws 
1898,  ch.  123.  Amended 
by  Laws  1908,  ch.  167. .      3 

Hyattsville,      88     2,      17. 

„Laws  1908.  ch.  79 27S 

Hyattsville,  8  21.  Laws 
1908,  ch.  79.  Amended 
by  Laws  1010.  ch.  305. .      S 

Hyattsville,     88     23,     28. 


i 


Laws  1008.  a.  79.'. 2:> 

LAWS. 

1868,   ch.   273 62S 

1878,  ch.  262,  8  0 10 

1892,  ch.  241 610 

1898,  ch.  123 W. 

1898.  ch.  123.  8  99 174 

1808,     ch.     123.     S     170. 

Amended  by  Laws  1906. 

ch.   167 3 

1902,   ch.   409 38:.' 

1904,    ch.    37.      Amended 

by  Laws  1910.  ch.  221. .  6><> 

1904,  ch.  274.  88  1,  3 «r7 

1906.  ch.  404 Sn 

1906,  ch.  444,  8  12b »'• 

1900,  ch.  473 SH 

1908,  ch.  79,  88  2,17 27S 

1908,      ch.      79,      I      21. 

Amended  by  Laws  1910, 

ch.  305 8 

1908,  ch.  79.  H  25.  28. .. .  2T8 

1908,  ch.  105. 2&I 

1908,  ch.  107 ;t 

1908.    ch.   240 223 

1908,  ch.  239.  Amended  by 

Laws  1910.  ch.  388 284 

1908,  ch.   .380. «e 

1908,  ch.  403,  I  281 516 

1910,  ch.  52.  8  1 51ii 

1910,   ch.   207 ;«; 

1910,  ch.  207,  8  140p is 

1010,  ch.  221 6«; 

1910,  ch.  300,  gj  1.  7.  20, 

21   sai 

1010.   ch.  305 s 

1«10,   ch.   336 10 

1910,  ch.  406.  88  52,  57. . .     H» 
1910,  ch.  430 520 
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Biatvtaa  Oonatnted 


1910,   ch.   588 284 

1910,  ch.  735 511 

MEW   HAMPSHmZ!. 

CONSTITUTION. 

Pt  2,  art.  43 170 

PUBLIC     STATUTES    1901. 

Ch.  61,  K  5,  6 626 

Ch.  83.11 1079 

Ch.  Sii  1 1079 

CSi.  137.  I  18 1078 

Ch.  138,  §2 1078 

Ch.  150.  i  1 704 

Ch.  195.  {  13 1078 

Ch.  195.  1  13.     Amended 
by  Laws  1901,  ch.  113.  { 

4   1078 

Ch.  195,  I  14 1078 

Ch.  204,  !  2 533 

Ch.  204,  }S  11-13 1061 

Ch  213.  §5 703 

LAWS. 

1895,  ch.  64,  f  2 526 

1901,   ch.   78 1081 

1901,  ch.  113,  i  4 1078 

1903,  ch.  42 1079 

1911,  ch.  130 170 

1911,  ch.  104,  S  3,  sabsecs. 

a,    c 473 

HEW  JXBSET. 

CONSTITUTION, 

Art.  4,  i  7,  par.  4 658 

Art.  4.  f  7.  par.  12 108 

GENERAL  STATUTES  1886. 

Volume  1. 

Pages  35.  41,  |§  27,  46. ..  496 

Page    465 754 

Page  1188 491,  736 

Volume  2. 

Page  1891,  {  1 725 

Page  1429.  $21 115 

Page  1604.  I  12 761 

Page  1644.  (49 349 

Pages    1793,    1797,    1799, 

Sf  35.  61,  73 347 

Page  1923,  S  35 367,  827 

Page    2112 361 

Page  2112,  |  47 861 

Volume  3. 

PaBes  2827,  2836,  H  113, 

154  495 

Page  2882 924 

Pages  3235,  3243,  !{  137, 
142  980 

COMPILED    STATUTES 

1910. 

Volume  2. 

Page  1610,  I  21 925 

Page  2618.  I  12 824 

LAWS. 
1874,  p.  27 827 

1880,  p.  217,   {   11 496 

1881,  p.   184 361 

1888.  p.  397 924 

IbSSi,  p.  82,  i  10.    Amend- 

«d    by    Laws    1906,    p. 

201,  i  8 563 

1891,   p.   79 924 

1891.   p.   249 754 

3803,  p.  302 980 

1893,  pp.  315,  318,  {}  18. 

23   989 


_  3,  p.  361.116 496 

894,  p.  318 108 

895,  p.  218, 1 64.     Amend- 
ed by  Laws  1906,  p.  325  1116 

896,  p.  286,  t  30 828 

890,  p.  322 754 

"8,  p.  173 924 

8,  p.  271,  §67 657 

898,  p.  317,  I  180 561 

898,  p.  324,  I  197 657 

808,  p.  442.    Amended  by 

Laws  1901,  p.  364 264 

!98,  p.  556,  8§  3,  21 433 

.808,  p.  6;*4.   Amended  by 
Laws.  1910.  p.  247,  i  215  499 
it98,  p.  666,  »  65 573 

808,  p.  725,  f  29 115 

898,  p.  738,  §67 851 

898,  p.  738,  i  67  et  seq.  851 
8,08,  p.  740,  §8  70.  72. . .  851 

809,  p.  96 1070 

809,  p.  101,  i  18.  Bubsec. 

34   1070 

900,  pp.  351.  355.  §§  14. 

28   989 

001,  p.  325 732 

901,  p.  364 264 

902,  p.  477 983 

902,    pp.    477.   508,    524. 

525.  §{  1,  20,  44,  46.  ..1003 

902,  p.  565 263 

902,   p.   574 668 

902,  p.  574.  §  5.   Amend- 
ed by  Laws  1906.  p.  553  658 

902.  p.  596.  §  68 863 

903,  p.  255.  §  17.  Amend- 
ed by  Laws  1906,  p.  47  490 

903,  p.  393 658 

903,  p.  537,  §1196.  197  659 

903.  p.  541,  I  27 434 

903.  p.  5«9,  §  110 726 

908,  p.  575,  t  140 848 

903,  p.  590,  §§  202,  208. .  347 

903.  p.  646.  «  26 833 

908,  p.  673,  §55 494 

908,  p.  673,  §  57 848 

908,  p.  674,  §  59 107 

903  (2d  Sp.  Sess.)  p.  15, 
§  34 :....  163 

905,  p.  259 263 

906,  p.  13 489 

906,  p.  47 490 

006,  p.  201.  §  3 563 

906,  p.  200 726 

906,  p.  32.-> 1116 

906,  p.  418 1072 

906,  p.  432 108 

906.  p.  530,  I  214 409 

906,  p.  553 6.T8 

906,  pp.  645.  646.  §|  4.  5 1121 

907,  p.  132 1072 

907,  p.  279 826 

907,  p.  474 363 

907,  p.  481.  I  25 1093 

907,  p.  482.  I  26.  ..983,  1093 

908,  p.  30,  §  1 0.')7 

908,  p.  163 826 

909,  p.  76 826 

910,  p.  247.  §  215 499 

911,  p.  322 561 


PEinrSTI.VA]IIA, 

CONSTITUTION. 

Art  1,  f  10 148 

Art.  3,  Is  3.  7 430 

Art.  4.  i  8 m 

Art.  5,  8    15 85 

Art.  8,   §  3 85 

LAWS. 

3804,   p.   517 204 

1806  (4  Smith's  Laws,  p. 

.S.32,  §  13) 324 

1832-33,  p.  249 212 


833-34.  p.  70 

833-34.  p.  78,  !  28 

833-34,  p.  509.  Amended 
by  Laws  1841,  p.  393.  . 

836.  p.  621 

ISSe,  p.  789,  §  13.  par.  6. . 
-B41,  p.  393 

843,  p;  367 

849,  p.  79 

851,  p.  669 

.854,  p.  80 

85.5,  p.  300 

SW,  p.  328 207, 

85.->,  p.  330,  §  7 

862,  p.  235 

865,  p.  320 

86.5,  p.  602 

868,  p.  62.  Amended  by 

Laws  1876,  p.  157 

J68,  p.  177 

868,  p.  179,  §  9. 

868.  p.  443 

874,  p.  73 

874,  p.  79,  I  11 

874,  p.  95,  I  34.  cl.  7. . . . 

874,  p.  107.  §  44 

874,  p.  108 

875,  p.  28 

876,  p.  1.57 

887,p.  159.§5,cLe...416, 

889,  p.  37 

889,  p.  277 

891,  p.  176 

891,  p.  383,  art.  3,  |  10 

801,  p.  223 

8^,  p.  52 

893,  p.  344 

893,  p.  345 

^893,  p.  346.  I  5 

1803,  p.  415.: 

'893,  p.  419.  Amended  by 
Laws  1903,  p.  338 

897,  p.  46.  Amended  by 
Laws  1901,  p.  191 

899,  p.  189 

901,  p.  3 

901,  p.  191 

901,  p.  327 

901,  p.  364,  §  10 

901,  p.  437.  5  13 

901,  p.  440.  8  18 

901.  p.  001 

901,  p.  010.  §  1,  subsec. 

901,  p." 629! !;!!!!!;!;! 

903.  p.  .338 

90.5,  p.  2.'?0  

905.  p.  28t)  

905,  p.  a59,  i    22 

906,  p.  S3  

907,  p.  205  

907,  p.  441.  §  3....  316, 

907,  p.  .523 

909,  p.  49.3,  §  12 

909,  p.  953  

911,  p.  9,  !  2 
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204 
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802 
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204 
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928 

56 
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316 
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1.58 
204 

707 

423 

655 

809 
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59 

884 
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889 

204 

85 
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VERMONT 
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STATUTES. 
265 


♦   PUBLIC 


STATUTES. 


252 

I  647,  636,  561 ,..  161 

606  255 

i  706,   707,    797 161 

I  800   252 


1281,  1262,  1266 977 

1503     232 

1530    637 

1689    625 

1794   637 

1972   536 

2264    641 

2337    461 

{  4287.  Amended  by  Laws 

1906,  No.  103. 252 


i4301 !B« 

6320 «E 

5697 461 

5902 430 

LAWS. 

1898,  No.    19. 252 

1908.  No.   103 K2 

1906,  No.  303,  H  1.  2 ^^ 

1910,  No.   208 922 


STENOGRAPHERS. 

See  Appeal  and  Error,  |{  616,  627. 

STIPULATIONS. 

See  Ezecntton,  |  448;  Jadgment,  M  72,  90. 

§  14  (Tt.)  A  stipulation  between  the  parties, 
in  an  action  by  tlie  state  for  a  cliarter  fee  for 
incorporating;  by  special  legislatiTe  act,  held  to 
cover  a  claim  for  a  fee  which  should  have 
been  paid  to  the  state  before  introducing  the 
special  act  of  incorporation,  but  which  was  not 
paid  until  the  act  was  passed. — State  v.  Rat- 
land  Ry.,  Light  &  Power  Co.,  81  A.  252. 

LIS  (N.H.1  A  party  to  an  election  contest 
estopped  by  an  agreement  to  claim  certain 
Totes.— Dinsmore  t.  City  of  Manchester,  81  A. 
633. 

STOCK. 

See  Corporations,  it  19,  83-157. 

STOCKHOLDERS. 

See  Corporations,  ii  194-274. 

STREET  RAILROADS. 

See  Appeal  and  Error,  |  1010;  Carriers;  Com- 
merce, {  70:  Master  and  Servant,  It  124,  127, 
246,  247,  276,  281;  Railroads,  i  303;  Taxa- 
tion, S  394. 

X.  ESTABLISHMEirr.  0ONSTB1T0- 
TION,  Ain>   MAINTENANCE. 

f  51  (N.J.)  Petition  by  dissenting  stockhold- 
er on  consolidation  of  traction  companies  un- 
der Traction  Act  1893,  i  18,  etc.,  which  petition 
complies  with  section  23  of  said  act,  held  suffi- 
cient—New Jersey  &  H.  R.  Ry.  &  Ferry  Co. 
V.  American  Electric  Works,  81  A.  989. 

Order  for  appointment  of  appraisers  held 
sufficiently  specific  to  show  the  proceedings 
were  brought  under  the  traction  act  of  1893. 

n.  BEGUI^TION   AND    OPERATION. 

1 81  (Conn.)  Street  railway  companies  held 
liable  for  personal  injury,  the  same  as  other 
private  corporations  and  individuals. — Coburn 
V.  Connecticut  Co.,  81  A.  241.  ; 

I  85  (N.J.)  Street  railroad  and  traveling  pub- 
lic held  required  respectively  to  exercise  their 
rights  in  the  highway  with  due  regard  to  the 
rights  of  the  other.— Kraut  v.  Public  Service 
Ry.  Co.,  81  A.  751. 

{86  (Conn.)  A  street  car  company  is  only 
negligent  in  using  grease  on  its  tracks  when 
it  places  grease  upon  its  rails  or  the  street  in 
such  quantities  as  to  make  the  street  not  rea- 
sonably safe  for  traffic. — ^Barrett  v.  Connecti- 
cut Co.,  81  A.  963. 

1 93  (N.J.)  Motorman  of  a  street  car  held 
hound  to  nave  car  under  control  when  ap- 
proaching crosswallc,  so  as  not  to  endanger  safe- 
ty of  pedestrians.— Kraut  v.  Public  Service  Ry. 
Co.,  a  A.  761. 

{  98  (N.J.)  Pedestrian  held  entitied  to  assume 
that  motorman  of  street  car  would  respect  his 
right  to  cross  the  street  if  he  could  safely  do 
so.— Kraut  v.  Public  Service  Ry.  Co.,  81  A.  751. 


i  99  (Pa.)  Act  of  plaintiff  in  leaping  from 
wagon  to  avoid  collision  with  street  car  Mdd 
not  negligence.— Walsh  v.  Altoona  &  Li.  V.  Elec- 
tric Ry.  Co.,  81  A.  651. 

f  105  (Conn.)  Under  Cen.  St.  1902,  fi  1130. 
2020,  3837,  notice  to  a  street  railway  company 
of  injury  caused  by  its  neglect  to  maintain  a 
street  in  safe  condition  held  given  in  time.— 
Coburn  v.  Connecticut  Co.,  81  A.  241. 

i  1 14  (Conn.)  In  an  action  against  a  street 
car  company  for  injuries  by  slipping  on  its 
traclc,  claimed  to  have  resulted  from  grease  on 
the  rails,  evidence  held  not  to  sustain  a  finding 
that  defendant  placed  the  grease  upon  which 
plaintiff  slipped,  upon  the  rail.— Barrett  ▼.  Con- 
necticut Co.,   81  A.   963. 

I  i  1 7  (N.J.)  In  action  for  injuries  to  i>edes- 
trian  by  street  car,  question  of  contributory 
negligence  held  for  the  jury.— Kraut  v.  Public 
Service  Ry.  Co.,  81  A.  751. 

In  action  for  injuries  to  pedestrian  by  street 
car,  evidence  held  to  present  question  tor  jmr 
as  to  negligence  of  defendant.— Id. 

I  i  1 7  (N. J.Sup.)  In  an  action  for  collision  be- 
tween a  street  car  and  a  truck,  submiaaion  to 
junr  of  question  whether  driver  of  truck  ex- 
ercised due  care  in  crossing  track  held  not  error. 
—See  V.  PubUc  Service  Ry.  Co.,  81  A.  745. 

1117  (Pa.)  Question  whether  plaintiff  was 
negligent  in  permitting  the  driver  of  his  ve- 
hicle to  attempt  to  cross  tracks  heid  to  be  for 
the  jury.— Walsh  v.  Altoona  &  L.  V.  Electric 
Ry.  Co.,  81  A.  551. 

In  an  action  for  injuries  to  plaintiff  in  avoid- 
ing an  impending  collision  with  a  street  car, 
evidence  held  to  present  a  question  for  the 
jury  as  to  defendant's  negligence.— Id. 

STREETS. 

See  Highways;  Municipal  Corporations,  §§ 
269,  652-708,  733-S21. 

STRIKING  OUT. 

See  Appeal  and  Error,  K  103,  237,  748,  919: 
CourU,  i  488;  Criminal  Law,  {  1137;  Judg- 
ment, il  68,  407;   Pleading,  i  354. 

SUBCONTRACTORS. 

See  Mechanics'  Liens,  {  85. 

SUBORNATION. 

See  EMdence,  f  78. 

SUBROGATION. 

See  Insurance,  |  606. 

SUBSCRIPTIONS. 

See  Building  and  Loan  Associations,  {  8;  Cor- 
porations, II  83,  84,  232. 

SUDDEN  PERIL 

See  Railroads,  I  334. 


SUIT. 


See  Action. 
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itiOS 


SUMMARY  PROCEEDINGS. 

See  Landlord  and  Tenant,  i  290;    Statutes,  ( 
244. 

SUMMONS. 

See  Proceas. 

SUMMONS  AND  SEVERANCE 

See  Appeal  and  Error,  |  324. 

SUNDAY. 

See  Appeal  and  Error,  |  712;   Time. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execntion,  {  416. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE 

See  Criminal  Law,  {  936. 

SURVIVORSHIP. 


See  Wills,  i  649. 


SUSPENSION. 

nd  Client,  i  SS 

TAXATION. 


See  Attorney  and  Client,  i  88;    Insurance,  i 
755. 


See  Appeal  and  Error,  K  78,  87,  1082;  Com- 
merce, 11  33,  70,  72,  77;  Cong^tutional  Law, 
U  137,  229,  283,  290;  Executors  and  Ad- 
ministrators. I  3;  Ucenses;  Municipal  Cor- 
porations, H  ^07,  438,  958-894;  Prohibition; 
Statutes,  i  245. 

m.  UABIUTT  OF  PEBBOITB  AHS 
PBOPEKTT. 

<A)  PrtTste  Fersona  and  Property  In  Qen- 
eral. 

{ 65  (Conn.)  Private  contracts  between  a 
lessor  and  a  lessee  as  to  wlietber  certain  cot- 
tages erected  on  the  land  should  be  a  part  of 
the  realty  would  not  bind  the  town  in  assess- 
ing the  property. — Comstock  y.  Town  of  Wa- 
terford,  81  A.  1059. 

Under  Oen  St.  1902,  t  2299,  summer  cottages 
held  properly  listed  as  real  estate  against  tlie 
owner  of  the  land. — Id. 

ISO  (Conn.)  Oen.  St.  1902,  {  2299,  held  to 
require  freehold  interest  properly  termed  real 
estate,  and  not  mere  chattel  interests,  to  be 
listed  for  taxation  against  the  record  owner  of 
the  land.— Comstocl(  v.  Town  of  Waterford,  81 
A.  1050. 

{ 98  (Pa.)  A  consolidated  corporation  having 
an  office  in  New  Tork  held  required  to  deduct 
from  interest  on  its  bonds  the  four-mlU  tax 
thereon,  and  to  pay  the  same  to  the  Treasurer 
of  Pennsylvania. — Commonwealth  v.  ButEalo  & 
Lake  Erie  Traction  Co.,  81  A.  932. 

(B)  Corponitloas  aad   Corporate  Stook 
•><  Propertr. 

i  160  (Fa.)  A  manufacturing  corporation, 
compelled  to  stop  business  by  the  condemna- 
tion of  lands  by  a  municipality,  held  not  exempt 
from  taxation. — Commonwenlth  v.  Excelsior 
Brick  &  Stone  Co.,  81  A.  933. 

f  166  (N.J.Sup.)  Boats  owned  by  foreign 
corporation  held  taxable  at  its  domicile,  and 
not  in  the  state.— West  Shore  R.  Co.  t.  State 
Board  of  Assessors,  81  A.  351. 

«7)  PvUIe  Property  and  Inatltatloiis. 

1 186  (Conn.)  Land  owned  by  a  city  in  ifn 
adioining  town  which  is  not  used  for  reservoir 


purposes  is  liable  to  assessment  tor  taxation 
by  such  town.— City  of  Norwalk  ▼.  Town  of 
New  Canaan,  81  A.  1027. 

(D)  BxemptlOBs, 

.  1 193  (Conn.)  Oen.  St  1902,  |  2321,  specify- 
ing the  ^lace  where  land  owned  by  a  municipal 
corporanon  and  used  for  reservoir  purposes 
shall  be  taxed,  held  not  invalid.— City  of  Nor- 
walk V.  Town  of  New  Canaan,  81  A.  1027. 

f  204  (Vt.)  Exemptions  from  taxation  are 
strictly  construed.— Frazier  v.  W.  H.  H.  Slack 
&  Bro.,  81  A.  161. 

1 204  (Vt.)  An  offer  of  a  town,  under  V.  S. 
366,  to  exempt  a  manufacturing  plant  for  a 
number  of  years,  held  to  be  for  such  number  of 
years  from  the  commencement  of  business. — 
Bixby  y.  Boscoe,  81  A.  256. 

Acts  of  a  town  and  a  person  held  a  practical 
constmction  of  acceptance  of  an  offer  of  ex- 
emption of  a  manufacturing  plant  being  in  time. 
— Id. 

f  206  (Vt)  A  town  may  not  withdraw  an  ac- 
cepted offer  to  exempt  a  mannfactnrtng  plant 
for  a  number  of  years.— Bixby  t.  Boscoe,  81 
A.  266. 

S2I7  (Conn.)  Under  Oen.  St  1002,  f  2321, 
a  dam  used  by  a  municipality  for  reservoir  pur- 
poses held  improperly  made  a  separate  item 
on  the  assessment  sheet. — City  of  Norwalk  v. 
Town  of  New  Canaan,  81  A.  1027. 

Land  belonging  to  a  municipal  corporation 
and  containing  the  mains  and  pipes  for  the 
carriage  of  water  held  properly  assessed  un- 
der Oen.  St  1902,  |  2321,  as  land  owned  for 
the  creation  or  furnishing  of  a  supply  of  wa- 
ter.—Id. 

Pipes  and  water  mains  laid  in  public  streets 
and  through  private  lands  held  not  subject  to 
assessment  for  taxation  under  Gen.  St  19<^,  I 
2321.— Idi 

Under  Oen.  St  1902,  f  2321,  the  easements 
of  a  municipal  corporation  for  the  laying  of 
its  mains  through  the  land  of  private  owners 
hM  not  subject  to  assessment  for  taxation. 
—Id. 

1 230  (NJ.Sup.)  Surplus  set  aside  for  de- 
ferred dividend  policies  under  P.  L.  1907,  p. 
132,  held  exempt  from  taxation,  together  with 
general  liabilities  on  policies  under  P.  L.  1906, 
p.  418.— City  of  Newark  v.  Lewis,  81  A.  1072. 

{231  (Vt)  Where  property  leased  to  an 
electric  railroad  was  nsed  exclusively  in  the 
operation  of  its  road,  partly  without  the  state, 
the  method  of  determining  for  taxation  the 
value  of  the  property  held  the  method  prescrib- 
ed by  P.  S.  797.— Fraiier  v.  W.  H.  H.  Slack  & 
Bro.,  81  A.  161. 

Under  P.  S.  706,  707,  797,  property  leased  to 
an  electric  railroad  company  and  used  exclu- 
sively in  its  business  held  exempt  from  general 
taxation. — Id. 

▼.  LEVY  AND  ABBESSaOBlfT. 
(A)  I<CT7  and  Apportloasseat. 

1 298  (Md.)  The  Legislature  has  power  to 
levy  a  tax  as  is  done  by  Laws  1906,  c.  404, 
levying  a  tax  of  a  specified  amount  on  each 
fl<M)  for  a  specified  purpose.— Union  Trust  Co. 
of  Maryland  ▼.  State,  81  A.  873. 

i  305  (Pa.)  Under  Act  March  24, 1868  (P.  L. 
443),  relating  to  taxation  of  real  estate  in 
Philadelphia  county,  no  appeal  lies  from  the 
action  of  the  board  of  revision,  classifying  tlie 
territory  in  which  the  real  estate  is  located. — 
Appeal  of  Drake,  81  A.  891. 


(B) 


aad  Proercdiasa  tor  Aa« 
aeaamenta 


{  318  (Me.)  Right  to  tax  plaintiff  for  moneys 
at  interest  under  Rev.  St  c.  9,  U  73-76,  held 
not  defeated  because    the   assessors   did   not 
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make  inqulri<>s  to  bim  until  June  10th. — ^Powell 
V.  City  of  Old  Town,  81  A.  1068. 

The  "reasonable  time"  to  which  assessors 
are  entitled,  under  Rev.  St.  c.  9,  {f  73-75,  de- 
fined.—Id. 

Under  Rev.  St.  c.  9,  {$  73-75,  inquirlea  by 
assessors  concerning  money  which  plaintiff  had 
at  interest  held  to  refer  to  April  Ist,  and  not 
to  a  later  date  upon  which  the  inquiries  were 
made. — Id. 

<C)  Mode  of  Aasesameat  In  OeBcrml. 

S  353  (Vt)  In  the  absence  of  any  finding  on 
the  subject,  held  tliat  it  must  be  presumed  that 
the  listers  found  that  a  taxpayer's  failure  to 
return  an  inventory  was  not  willful,  within  P. 
S.  561.— Fraiier  y.  W.  H.  H.  Slack  &  Bro.,  81 
A.  161. 

{356  (Me.)  One  should  not  be  taxed  for 
money  at  interest  under  Rev.  St.  c.  9,  H  73-75, 
if  be  owes  debts  in  excess  of  the  amount.— 
Powell  V.  City  of  Old  Town,  81  A.  1068. 

1363  (Md.)  Personal  notice  of  an  assess- 
ment is  not  necessary  to  give  the  due  notice 
required  by  Baltimore  Charter,  {  170,  as 
amended  and  re-enacted  by  Laws  1908.  c  167. 
— Wannenwetsch  v.  City  of  Baltimore,  81  A.  3. 

(D)  Mode  of  Aaaessmcnt  of  Corpontte 
Stock,  Propcrt7>  or  Receipts. 

{ 376  (N.J.Suip.)  Mode  of  determining  value 
of  franchise  of  interstate  railway  for  purposes 
of  taxation  as  a  whole  and  within  tne  state 
stated.- West  Shore  R.  Co.  v.  State  Board  of 
Assessors,  81  A.  351. 

{378  (Pa.)  The  stock  of  a  manufacturing 
corporation,  compelled  to  stop  business  by  the 
condemnation  of  lands  by  a  mnnicipality,  may 
be  taxed  on  a  fair  valuation  of  its  assets. — 
Commonwealth  v.  Excelsior  Brick  &  Stone  Co., 
81  A.  933. 

(384  (Md.)  The  power  of  the  state  tax 
commissioner  conferred  by  Code  Pub.  Oon. 
Laws  1904,  art.  81,  §  150,  held  not  affected  by 
Laws  1906,  c.  404,  amending  article  81,  {  22.— 
Union  Trust  Co.  of  Maryland  v.  State,  81  A. 
873. 

A  tax  on  corporate  stock  imposed  by  Code 
Pub.  Gen.  Laws  1904,  art.  81,  {  150,  held  im- 
posed on  the  owners  of  stuck,  making  the  cor- 
poration the  medium  through  which  the  tax  is 
collected.— Id. 

Under  Code  Pub.  Gen.  Laws  1904,  art.  81. 
{  150,  an  assessment  on  corporate  stock  held 
not  void  because  it  was  not  certifijed  to  the 
comptroller  until  two  days  after  the  time  fixed 
by    statute   for   certification.— Id. 

Code  Pub.  Gen.  Laws  1904,  art.  81,  (  150,  held 
to  fix  January  1st  of  each  year  as  the  time  for 
the  valuation  of  corporate  stock  for  taxation, 
and  a  subsequent  reduction  of  stock  does  not 
render  void  an  assessment  fixing  the  valuation 
as  of  January  1st. — Id. 

§384  (N.J.)  "True  value"  of  national  bank 
shares  fur  taxation  held  ordinarily  their  ex- 
changeable value  in  the  market.— City  of  New- 
ark v.  Tunis,  81  A.  722;  Same  v.  Clark,  Id. 
72.'{;  Same  v.  Conklln,  Id.;  Same  v.  Plume,  Id. 
724. 

{  394  (N.J.Sup.)  P.  L.  1906,  pp.  645,  646,  {» 
4,  5,  held  to  reauire  state  board  of  assessors 
to  levy  annual  franchise  tax  upon  proportion 
of  the  annual  gross  receipts  of  street  railroad 
corporation. — Pbillipsburg  Horse  Car  R.  Co.  t. 
State  Board  of  Assessors,  81  A.  1121. 

(K)  Aaaeaament  RoIIa  or  Boolca. 

{411  (Vt.)  The  abstract  of  the  individual 
list  of  all  the  taxpayers  hdtt,  under  the  statute, 
not  required  to  show  the  specific  action  of  the 
listers  in  making  up  the  list  of  an  individual. — 
Bixby  V.  Roscoe,  81  A.  255. 

1 441  (Vt.)  Inclusion  of  property  twice  in  a 
tax  list  held,  under  P.  S.  606,  not  to  invalidate 


the  whole  tax  assessed  thereon. — Bixby  ▼.  Ros- 
coe, 81  A.  255. 

8  446  (Vt)  In  view  of  testimony  of  a  town 
clerk  that  it  was  not  altered  after  beins  lodg- 
ed in  his  office,  held,  the  abstract  of  the  in- 
dividual list  of  all  taxpayers  could  not  be  ex- 
cluded from  evidence  because  showing  altera- 
tions.—Bixby  V.  Roscoe,  81  A.  255. 

(Q)  Review,  Correction,   or  Settias    Aside 
of  Aaaeaament. 

I  453  (Md.)  Under  Laws  1908,  e.  167.  which 
amended  and  re-enacted  Baltimore  Charter,  f 
170,  held  that  the  city  court  was  authorized  to 
declare  aasewments  void  when  made  without 
proper  notice;  and  one  whose  property  was  as- 
sessed without  due  notice  could  not  resort  to 
equity,  having  a  remedy  at  law. — Wannen- 
wetsch V.  City  of  Baltimore,  81  A.  3. 

{453  (Pa.)  Neither  county  commissioners 
nor  courts  held  to  have  any  power,  in  relation 
to  valuation  or  levy  of  assessment  of  taxea.  ex- 
cept that  conferred  by  statute. — Appeal  of 
Central  Pennsylvania  Lumber  Co.,  81  A.  20I. 

{462  (Me.)  Prerequisites  to  right  to  abate- 
ment of  taxes  for  money  at  interest  under 
Rev.  St.  c  9,  {{  73-76,  sUted.— PoweU  v.  City 
of  Old  Town,  81  A.  1068. 

A  taxpayer  held  to  have  estopped  himself  to 
complain  of  taxation  for  money  at  interest  un- 
der Rev.  St.  c.  9.  a  73-76.— Id. 

{470  (Pa.)  Under  Act  AprU  8,  1804  (P.  L. 
617),  and  Act  AprU  15,  1834  (P.  L.  1833-.14, 
p.  5()9),  as  amended  by  Act  May  15.  1841  <I\ 
L.  393).  and  Act  May  8,  1909  (P.  L.  4S3).  S 
12,  neither  county  commissioners  nor  court  on 
appeal  held  to  have  power  to  reduce  assess- 
ment valuation'  of  land  between  triennial  as- 
sessments by  allowance  for  timber  removed. — 
Appeal  of  Central  Pennsylvania  Lumber  Co., 
81  A.  204. 

{  482  (Conn.)  An  assessor's  failure  to  give  a 
property  owner  notice  of  an  addition  to  his 
tax  list  as  required  by  Pub.  Acts  1905,  c  IM, 
held  waived  by  his  appeal  to  the  board  of  re- 
lief.—Comstock  V.  Town  of  Waterford,  81  A. 
1059. 

{493  (Md.)  Laws  1910,  c.  300,  {  21,  con- 
strued in  view  of  sections  1,  7,  20,  21,  and  chap- 
ter 430,  adding  section  17a  to  Code  Pub.  Gen. 
Laws  1904,  art.  81,  and  section  17  of  such  arti- 
cle, held  not  to  authorize  an  appeal  to  the  cir- 
cuit court  from  an  assessment  by  the  county 
commissioners,  sitting  as  a  board  of  control  and 
review,  on  the  ground  that  the  valuation  was 
excessive. — Chesapeake  &  Potomac  Telephone 
Co.  of  Baltimore  v.  Board  of  County  Com'rs,  M 
A.  620. 

Laws  1910,  c.  430,  adding  section  17a  to  Code 
Pub.  Gen.  Laws  1904,  art  81,  held  not  to  au- 
thorize an  appeal  to  the  circuit  court  from  a 
new  general  assessment  by  the  county  commis- 
sioners, acting  as  a  board  of  control  and  re- 
view, in  valuing  and  assessing  the  property  un- 
der chapter  3(K),  in  view  of  sections  1,  7,  20, 
and  21  of  chapter  300.— Id. 

Laws  1910,  c.  430,  adding  section  17a  to 
Code  Pub.  Gen.  Laws  1904,  art.  81,  construed 
in  view  of  section  17  of  such  article,  and  Acts 
1910,  c.  300,  g{  1,  7,  20,  21,  held  not  to  au- 
thorize an  appeal  to  the  circuit  court  on  the 
ground  of  an  excessive  valuation  by  the  county 
conunissioners,  acting  as  a  board  of  control  and 
review. — Id. 

{  493  (N.J.8up.)  Where  no  principle  of  law  is 
involved,  and  no  preponderance  ct  testimony 
exists  in  favor  of  the  prosecutor,  the  judgment 
of  the  state  board  of  assessoni  upon  a  question 
of  value  will  not  be  disturbed. — Long  Dock  Co. 
V.  State  Board  of  Assessois,  81  A.  568. 

{495  (Pa.)  Under  AcU  April  19,  1888  (P. 
L.  37),  and  June  26,  1901  (P.  L.  601),  courts 
held  not  to  have  power  on  appeal  from  assess- 
ment  to   treat   the   CMitroversy   on   the   broad 
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principles  of  equity  without  reference  to  tax 
lawB.— Appeal  of  Central  Pennsylrania  Lum- 
ber Co.,  81  A.  204. 

vni.  coi.x.EOTioir   and   enfobce- 

MENT  AGAINST  PEBSONS  OB 
FEBSONAI.  PBOPEBTT. 

<B)   Snmmarr  Remedies  aad  Aettons. 

S  594  (Vt.)  The  material  question  in  an  ac- 
tion for  taxes,  whether  one  willfully  omitted  to 
swear  to  his  inventory,  on  which  depends  the 
way  that  the  listers  should  make  up  his  list, 
held,  on  conflicting  evidence,  a  gupstion  for  the 
jury.— Bixby  v.  Roscoe,  81  A.  255. 

IX.   BAI.E  OF  UOfD  FOB  NONFAT- 
MENT  OF  TAX. 

1679  (N.H.)  Neither  a  town  nor  a  collector 
of  taxes  held  entitled  to  sue  on  a  judgment  for 
taxes  after  tax  deed  to  the  town. — ^Town  of 
Winchester  v.  Stockwell,  81  A.  526. 

Under  Laws  1895,  c.  64.  §  2,  and  Pub.  St. 
1901,  c.  61,  {  6,  validity  of  a  town's  purchase 
at  tax  sales  held  not  affected  by  certain  non- 
compliance with  Pub.  St.  1901,  c.  61,  {{  6,  6. 
—Id. 

XI.  TAX  TITUBS. 

(A)  Title  and  Rlslita  of  Pnrctaaaer  at  Tax 
Bale. 

i  734  (Pa.)  Sale  of  unseated  lands  for  taxes, 
after  payment  of  taxes  demanded  by  county 
treasurer,  held  to  pass  no  title.— Africa  v.  Trex- 
ler,  81  A.  707. 

(B)  Tax  Deeds. 

S  744  (Pa.)  Where  a  tax  sale  was  wholly 
void,  the  county  treasurer's  deed  thereunder 
does  not  give  purchasers  constructive  posses- 
sion of  the  premises.— Africa  v.  Trexler,  81  A. 
707. 

(C)  Actions  to  ConArm  or  Trr  Title. 

i  800  (N.H.)  Reimbursement  of  a  tax  sale 
purchaser  of  taxes  paid  held  a  prerequisite  to 
taxpayer's  right  to  judgment  setting  aside  tax 
title.— Town  of  Winchester  v.  Stockwell,  81  A. 
526. 

§  809  (N.H.)  A  town,  improperly  suing  on  a 
judgment  for  taxes,  held  entitled  to  amend  by 
filing  a  writ  of  entry. — ^Town  of  Winchester  v. 
Stockwell,  81  A.  526. 

Xn.  JPOBl'ElTUBEg  AND  PENALTIES. 

i839  (Vt)  Under  P.  S.  547,  555,  561,  the 
right  to  double  the  ascertained  value  held  to 
exist  only  where  the  failure  of  a  taxpayer  to 
return  an  inventory  is  willful,  and  in  the  ab- 
sence of  willful  failure  the  quadrennial  ap- 
praisal is  properly  used  to  determine  assess- 
able value.— Frarier  v.  W.  H.  H.  SUck  &  Bro., 
81  A.  161. 

Xin.  LEGACY,  INHEBITANOE,  AND 
TBANSFEB  TAXES. 

S  859  (N.J.)  A  collateral  inheritance  tax  as- 
sessed under  Acts  1894  (P.  L.  1894,  p.  318) 
held  not  a  property  tax  within  Const,  art.  4, 
I  7,  par.  12.— Eastwood  v.  Russell,  81  A.  108. 

§862  (N.J.)  Inheritance  Tax  Act  100(3. 
amending  P.  L.  1894,  p.  318,  being  unconstitu- 
tional, did  not  affect  the  act  of  1894.— East- 
wood V.  Russell,  81  A.  108. 

TEACHERS. 

See  Schools  and  School  Districts,  f|  41,  62. 

TENANCY  IN  COMMON. 

See  Husband  and  Wife,  {  273. 


I.  OBEATION  AND.  EXISTENCE. 

1 3  (Md.)  Evidence  held  to  show  an  agree- 
ment of  the  parties  to  purchase  land,  to  pay 
for  it  with  the  profits  of  their  joint  operation 
of  it,  after  wfaicn  each  should  have  a' half  un- 
divided interest  in  it.— Wiley  v.  Wiley,  81  A. 
180. 

TENDER. 

See   False   Imprisonment;    Insurance,  fS  229, 

§  24  (Vt.)  A  tender  by  a  party  held  a  tender 
of  performance  as  a  condition  precedent  to 
performance  by  the  adverse  party,  and  a  de- 
mand of  performance  by  the  adverse  party 
may  accompany  the  tender.— Skeels  v.  Blan- 
chard,  81  A.  913. 

TERMINATION. 

See  Carriers,  |  114;    Easements,  S  26. 

TERMS. 

See  Judges,  §§  7,  8,  31;  Landlord  and  Tenant, 
{  96. 

TESTAMENTARY  TRUSTS. 

See  Trusts,  $|  182,  191,  197,  217. 

THEATERS  AND  SHOWS. 

See  Damages,  |  172;  Explosives:  Licenses,  { 
42;   Master  and  Servant,  i  316. 

THEORY. 

See  Appeal  and  Error,  |  852. 

THREATS. 

See  Deeds,  {  71;   Homicide. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  {{  627,  633,  679;  Car- 
riers, Ji§  803,  311;  Constitutional  Law,  {  38; 
Corporations,  §§  194,  283,  370;  Damages,  i 
124;  Executors  and  Administrators,  §  315; 
Fixtures;  Homestead;  Insurance,  §§  622, 
623;  Negligence,  §  119;  Payment,  J  60; 
Pleading,  ji|  86,  409;  Trade-Marks  and  Trade- 
Names,  $  81;    Vendor  and  Purchaser,  |  78. 

§  10  (Pa.)  Where  last  day  for  replevying 
goods  levied  on  in  distress  falls  on  Sunday,  the 
tenant  has  all  of  Monday  in  which  to  replevy. 
— Ehrhait  v.  Esbenshade,  81  A.  814. 

TITLE. 

See  Banks  and  Banking,  Sf  127,  129;  Deeds, 
§S  54,  138;  Descent  and  Distribution,  §  76; 
Ejectment,  8|  9,  90.  109;  Execution,  {  315; 
Fixtures;  Fraud,  }  23;  Highways,  |  85; 
Husband  and  Wife,  |§  9.  14;  Injunction,  j! 
37;  Partnership,  §67:  Quieting  Title;  Quo 
Warranto,  §  6;  Religious  Societies;  Sales, 
If  161,  208,  474;  Statutes,  t§  64,  109-12*!; 
'Taxation,  §§  734-809;  Trespass,  §§  16,  19; 
Vendor  and  Purchaser,  §  129. 

TOOLS. 

See  Master  and  Servant. 

TORTS. 

See  Action,  §  27;  Corporations,  §  493;  Dam- 
ages, §§  69,  105,  112;  Death;  DismUsal  and 
Nonsuit,  §  26;  False  Imprisonment;  Fraud; 
Husband  and  Wife,  §  207;  Judgment,  |  '2M: 
Libel   and    Slander:    Malicious    Prosecution: 
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Manidpal  Corpor«tion8,  H  727-821;  NegU- 
cence;  Nuisance;  PartieB,  i  75;  Trespaas; 
Trover  and  ConverBion. 

i  13  (Md.)  A  witneas  glying  false  teatimony 
pandant  to  conspiracy  to  procure  tlie  giving  of 
false  testimony,  resulting  m  miscarriage  of  jus- 
tice, is  not  liable  civilly  to  the  par^  injured 
thereby.— Schaub  v.  O'Ferrall,  81  A.  789. 

i  13  (Pa.)  Action  held  not  to  lie  for  giving 
false  answers  under  oath  to  interrogatories, 
nor  for  giving  false  testimony.— Yoder  v.  Cole, 
81  A.  646. 

TOWNS. 

See  Appeal  and  Error,  f  308;  Eminent  Do- 
main, I  238;  Estoppel,  I  62;  Evidence,  i 
471;  Highways,  il  85,  194,  213;  Municipal 
Corporations;    Paupers;    Prohibition. 

n.   OOVEBNMENT  AND   OFFICERS. 

S  19  (Vt.)  Matters  htld  prima  facie  evidence 
that  the  warning  of  an  annual  town  meeting 
was  posted  as  required  by  law. — Bizby  v.  Ros- 
coe,  81  A.  255. 

f  30  (Me.)  The  selectmen  of  a  town  held  an- 
thorised  to  submit  to  arbitration  a  claim  for 
damages  caused  by  taking  land  for  a' road. — 
Mitchell  V.  Inhabitants  of  Lianeus,  81  A.  945. 

m.  fbopebtt,  cohtbaotb,  and 
XiIabhiITieb. 

1 39  (N.H.)  A  town  held  to  ratify  a  transac- 
tion whereby  land  was  conveyed  to  the  select- 
men on  condition  that  the  town  should  support 
the  grantor  for  life.— Amazeen  v.  Town  of 
Newcastle,  81  A.  1079. 

VI.  ACTIONS. 

I  79  (Me.)  Evidence  held  to  show  that  a  town 
selectman  was  authorized  to  sign  a  submis- 
sion to  arbitration  of  a  claim  for  damages 
through  taking  of  land  for  a  road.— Mitchell  v. 
Inhabitants  of  Linneus,  81  A.  046. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  MABXS  AND  NAMES  SUBJECTS  OF 
OWNEB8HIP. 

S3  (NJ.Ch.)  Corporation  held  to  have  ac- 
.  red  no  property  right  in  descriptive  words 
by  its  exclusive  use  during  its  control  of  pro- 
cess patents. — Mississippi  Wire  Glass  Co.  r. 
Continuous  Glass  Press  Co.,  81  A.  374. 

rv.  INFBINOEBIENT  AND  UNFAIR 
COMPETITION. 

(B)  'What  Competition  Unla'wfal. 

167  (N.J.)  A  change  of  name  of  a  brand 
held  the  putting  forth  of  a  new  brand,  entitled 
to  protection.- Taylor  Provision  Co.  v,  Ed- 
wards, 81  A.  1120. 

(67  (N.J.Ch.)  A  manufacturer  of  wire  glass 
may  use  the  same  mesh  as  its  first  manufac- 
turer, where  the  design  of  the  mesh  is  not 
original  with  the  first  user  and  not  patented. — 
Mississippi  Wire  Glass  Co.  v.  Continuous 
Glass  Press  Co.,  81  A.  374. 

(C)  Aetioas. 

§81  (N.J.)  There  is  no  arbitrary  period  dur- 
ing and  over  which  a  brand  must  be  sold  and 
advertised  to  entitle  the  complainant  to  an  in- 
junction against  imitators,  but  the  question  of 
time  is  always  one  to  be  considered  in  connec- 
tion with  all  the  facts  of  a  given  case.— Taylor 
Provision  Co.  v.  Edwards,  81  A.  1120. 

$  93  (N.J.Ch.)  Evidence  in  an  action  for  in- 

i' unction  held  insufficient  to  show  an  attempt 
>y  a  manufacturer  of  wire  glass  to  deceive  the 
public  by  manufacturing  and  marketing  glass 
similar  to  that  made  by  complainant.— Missis- 


sippi  Wire    Glass    Co.    T.    Contimioas    Oast 
Press  Co.,  81  A.  374.' 

(95  (N.J.)  Evidence  held  to  show  plaindf 
entitled  to  preliminary  injunction  agunst  siai- 
ulation  of  trade-marL— Taylor  ProTuion  Ca 
V.  Edwards,  81  A.  1120. 

TRANSCRIPTS. 

See  Appeal  and  Error,  ff  515,  627. 

TRANSFERS. 

Se«  Bankrupb7,  1 166;  Carriers,  {  12. 

TREES. 

See  Logs  and  Logging;  Municipal  Corpora- 
tions, a  783,  778. 

TRESPASS. 

See  Action,  H  27,  41;  Adjoining  landowners. 
{  7;  Easements,  {  63;  Eminent  Domain,  f 
267;  Execution,  |  268;  Landlord  and  Ten- 
ant, i  272;   Railroads,  i  359;    Trial,  %  368. 

n.  ACTIONS. 
CA)  Rtsbt  o(  Action  and  Defenaca. 

I  16  (Vt.)  One  having  title  and  the  ri^t  of 
immediate  possession  of  land  could  maintain  an 
action  of  trespass  to  the  freehold. — Huntley  v. 
Houghton,  81  A.  462. 

S  19  (Me.)  Certain  record  title  held  prima 
facie  evidence  of  ownership  of  land,  permitting 
recovery  against  a  mere  trespasser,  or  one  who 
cannot  show  better  title. — Smith  v.  Sawyer,  81 
A.  868. 

A  deed  from  the  commonwealth  of  Massachu- 
setts, executed  in  1788,  held  not  defective  as  a 
basis  for  record  title  for  want  of  showing  of 
authority  of  the  legislative  committee  to  ex- 
ecute it. — ^Id. 

f  19  (N.J.Sup.)  Plaintiff  held  to  have  suffi- 
ciently shown  title  to  portion  of  street  to  main- 
tain action  against  stranger  for  wrongfully  de- 
stroying trees. — Nevin  v.  Public  Service  Corp. 
of  New  Jersey,  81  A.  434. 

(B)  Jnriadlotlon,  Parties,  Preliaslaary 
ProoeedlnK*>  and  Pleading. 

{ 40  (Md.)  A  declaration  for  trespass  held  to 
contain  a  sufficient  description  of  the  property. 
— Lapp  V.  Stanton,  81  A.  675. 

In  an  action  for  trespass  by  plaintiff's  chick- 
ens, alleged  to  have  damaged  defendant's  prop- 
erty, the  declaration  held  not  defective  for  fafi- 
ure  to  state  how  the  damage  was  done. — ^Id. 

TRIAL 

See  Adjoining  Landowners,  §  7;  Adverse  Pos- 
session, S  116;  Appeal  and  Error,  H  204. 
207,  211,  215,  216,  231,  237,  688,  719,  882. 
926,  970,  978,  999,  1005,  1032,  1047,  106U 
1064,  1066;  Brokers,  i  80;  Contracts,  {  176: 
Costs;   Criminal  Law,  {|  656-780;    Damages, 

II  87,  214,  216;  Ejectment.  {{  94,  109.  110: 
Estoppel,  I  120;  Fraud,  {  64;  Highways,  ft 
184,  213;  Judgment,  U  199-252;  Jniy;  Li- 
bel and  Slander,  (  1^;  Mandamus,  M  174. 
187;  Master  and  Servant,  H  285-289;  Mines 
and  Minerals,  §  125;  Mortgages,  I  479;  Mu- 
nicipal Corporations,  SS  706,  821;  negligence. 
U  134,  139;  New  GMal;  Paupers,  1  52: 
Physicians  and  Surgeons;  Quo  Warranto,  | 
6;  Railroads,  «  350,  453,  484.  486:  Refer- 
ence; Sales,  |§  182,  347,  363,  382,  420;  Stip- 
ulations; Street  Railroads,  |  117;  Taxation. 
{  594;  Venue;  Work  and  Labor,  H  12,  3a 

n.  DOCKETS,  USTS.  AND  OAl:.EN. 
DARS. 

i  I  i  (Md.)  If  plaintiff  permitted  a  case  to 
remain  on  the  stet  docket  for  a  length  of  time 
which  would  abate  it,  defendant  was  not  bound 
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to  ha.T«  it  removed  to  the  trial  docket.— Iianrel 
Canning  Co.  of  Prince  Georse's  County  ▼. 
Baltimore  &  O.  B.  Co.,  81  A.  m. 

XV.  BEOEPnOH    OF   EVIDEirCE. 

(A)  iMtxodnotlon,  Offer,  and  Admlaalon  of 
Kvldenee  In  General. 

{53  (Md.)  Where  a  shii>ping  receipt  has 
been  properly  placed  in  evidence,  references 
may  be  made  thereto  by  other  witnesses.— 
Goodman  v.  Saperatein,  81  A.  096. 

153  (Pa.)  Recital  in  administratrix's  deed 
had  properly  considered  as  evidence  to  raise  a 
presumption  of  grant,  though  it  was  offered  to 
show  title.— Dougherty  t.  Welshans,  81  A.  997. 

{53  (Vt)  A  plaintiff  suing  for  fraud  induc- 
ing a  sale  of  goods  by  him  to  defendant  Jteld 
not  to  justify  the  admission  of  evidence  of 
prior  representations  inducing  other  sales  for 
which  settlement  had  been  made.— Oriswold  v. 
Wentworth,  81  A.  622. 

(B)  Order  of  Proof,   RebaMal,  nad  Re- 
openlngr  Ca«e> 

{  59  (Vt)  Defendant  in  ejectment  Md  not 
entitled  to  inject  a  deed  in  evidence  as  part  of 
the  cross-examination  of  a  witness,  where  it 
was  in  fact  independent  evidence.— Lang  r. 
Clark,  81  A.  625. 

1 62  (Md.)  Evidence  is  admissible  for  plain- 
tiff to  contradict  relevant  evidence  introduced 
by  defendant— McCarthy  v.  Clarke,  81  A.  12. 

{  62  (Vt.)  There  having  been  no  evidence  of 
a  sale  to  defendant,  as  set  up  in  a  count  of 
the  declaration,  held,  defendant  was  not  en- 
titled to  introduce  evidence  in  contradiction. — 
Davis  V.  Randall,  81  A.  250. 

<0)  Okleotlona,  Motion*  to  Sfrtke  Oat,  sad 
Exception*. 

{ 76  (Yt.)  An  objection,  made  after  the 
question  was  answered,  held  made  to  the  an- 
swer, so  that  it  was  made  in  time. — Jewell  v. 
Hoosac  Tnnnel  &  W.  R.  Co.,  81  A.  238. 

{ 82  (N.J.)  Objection  to  admission  or  rejec- 
tion of  evidence  held  required  to  point  out  pre- 
cise point  of  objection. — S^ukin  v.  Hollander, 
81  A.  980. 

V.  ARGUMENTS  ANB  CONDUCT  OF 
C01TNSEI.. 

{121  (N.p.)  Argument  by  plaintiff's  counsel 
in  a  personal  injury  action  held  proper.— Vig- 
neault  v.  Winchester  Tannery  Co.,  81  A.  407. 

{  125  (Vt.)  Statement  of  counsel  in  argu- 
ment held  an  unwarranted  appeal  to  the  jury's 
sympathy. — Davis  v.  Randall,  81  A.  250. 

VI.  TAKING  CASE  OR  QUESTION 
FROM  JURT. 


(A)  a« 


liaw  or  of  Fact  In  Qen- 
eral. 


{ 139  (Conn.)  A  nonsuit  was  properly  di- 
rected where  there  was  no  evidence  from  which 
it  could  reasonably  be  found  that  defendant 
was  negligent,  and  that  plaintifTs  own  negli- 
gence did  not  contribute  to  bis  injury. — Rhone 
v.  Sperry  &  Barnes  Co.,  81  A.  100. 

{  139  (Me.)  Where  fair-minded  persons  might 
reasonably  differ  on  the  conclusions  to  be 
drawn  from  undisputed  facts,  the  question  is 
for  the  jury.- Patten  v.  Field,  81  A.  77. 

If  the  evidence  would  warrant  a  jury  in  re- 
turning a  verdict  for  defendant,  it  is  error  to 
direct  a  verdict  for  plaintiff.— Id. 

{  139  (Md.)  If  there  is  any  evidence,  how- 
ever slight,  upon  the  material  questions  in- 
volved, the  court  should  not  withdraw  the  case 
from  the  jury.— Doggett  v.  Tatbam,  81  A.  376. 

(  139  (Md.)  Prayers  instructing  a  verdict  for 
one  of  the  defendants  held  properly  refused, 
where  there  was  evidence  justifying  a  submis- 


sion of  the  case  to  the  jury  as  to  him. — Firor 
V.  Taylor,  81  A.  389. 

{  139  (N.J.)  Where  the  evidence  will  support 
a  verdict  for  the  plaintiff,  a  motion  to  nonsuit 
must  be  denied. — Dayton  v.  Boettner,  81  A.  726. 

{  1 39  (N.J.)  Nonsuit  held  proper  where  plain- 
tiff has  failed  to  sustain  burden  on  the  issue. — 
Breintnall  v.  Sadler,  81  A.  819. 

{  139  (Pa.)  Question  whether  testimony  that 
signal  had  been  given  of  approach  of  train 
was  overcome  by  positive  testimony  to  the 
contrary  held  for  the  jury. — Buckman  t.  Phila- 
delphia &  R.  Ry.  Co.,  81  A.  332. 

{  141  (Md.)  The  aserted  right  of  recoup- 
ment by  defendant  in  a  contract  action  neces- 
sarily admitted  defendant's  breach  of  the  con- 
tract, making  it  error  to  submit  that  question 
to  the  jury.— Doggett  v.  Tatham,  81  A.  376. 

{  142  (N.J.)  Whether  the  conduct  of  an  of- 
ficer in  respect  to  an  executive  order  retiring 
him  therefrom  constituted  a  surrender  of  the 
office  held  a  question  for  the  jury. — ^Bretatnall 
V.  Sadler,  81  A.  819. 

{  143  (Pa.)  Where  the  testimony  is  contra- 
dictory, it  is  for  the  jury  to  reconcile  the  con- 
flicting statements. — Cronmuller  v.  Evening 
Telegraph,  81  A.  58. 

i  143  (Pa.)  Where  the  facts  are  in  dispute, 
the  prime  object  of  a  trial  is  to  elicit  the  truth, 
and  all  the  evidence  is  for  the  consideration  of 
the  jury,  whether  it  makes  for  or  against  the 
party  calling  a  witness.— Husvar  v.  Delaware, 
L.  &  W.  R.  Co.,  81  A.  298. 

(D)  Dlreotlon  of  Verdict. 

{  169  (N.J.Sup.)  A  showing  that  evidence 
was  clearly  insufficient  to  justify  verdict  for 
plaintiff  held  necessary  to  warrant  direction  for 
defendant— City  of  Elizabeth  v.  Central  R.  Co. 
of  New  Jersey,  81  A.  344. 

VH.   INSTRUCTIONS  TO  JURY. 

(A)  Province   of  Court  and  Jnrr    In   Gen- 
eral. 

i  194  (DelSnper.)  Where  account  books  are 
introduced  in  evidene,  it  is  improper  for  the 
court  to  charge  the  jury  as  to  the  weight  to  be 
given  thereto. — Knowles  v.  Masley,  81  A.  470. 

{  (94  (Md.)  In  an  action  for  injuries,  a  re- 
quested charge,  assuming  as  true  a  question 
which  under  the  evidence  was  for  the  jury's 
determination,  was  properly  refused. — Firor  v. 
Taylor,  81  A.  389. 

{  194  (Pa.)  In  action  for  personal  injuries, 
the  court  should  instruct  as  to  the  number  of 
witnesses,  and  their  respective  interests  in  the 
result.— Bockelcamp  v.  Liackawanna  &  W.  V. 
R.  Co.,  81  A.  93. 

i  199  (Md.)  An  instruction  in  a  contract  ac- 
tion held  erroneous  for  submitting  questions  of 
law  to  the  jury.— Doggett  v.  Tatham,  81  A. 
378. 

(B)   Neeeaalty   and   SnbJeot-SIatter. 

{203  (Conn.)  Each  party  is  entitled  to  an 
instruction  upon  his  theory  of  the  case,  if  sup- 
ported, by  any  evidence. — Murphy  v.  Connecti- 
cut Co.,  81  A.  961. 

{  204  (Conn.)  The  instructions  should  be  so 
framed  that  the  jury  may  clearly  understand 
the  issues  submitted,  and  it  may  or  may  not 
be  necessary  to  call  their  attention  to  particu- 
lar facts  claimed  to  have  been  established. — 
Murphy  v.  Connecticut  Co.,  81  A.  961. 

{216  (Md.)  Where  evidence  in  action  for 
alienation  of  affections  tended  to  prove  the  is- 
sue, there  was  no  error  in  giving  a  requested 
instruction  on  the  measure  of  damages;  a 
refusal  amounting  to  holding  that  no  ground 
of  recovery  was  shown.— Hillers  v.  Taylor,  81 
A.  286. 

Where,  in  an  action  for  alienation  of  affec- 
tions,  the   main  issue  is  properly  left  to  the 
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jury,   it  is   entitled  to   be   instracted   on  the 
measure  of  damages. — Id. 

(O)  Form,  Reqiitsttea,  miid  8iifllclencT> 

§229  (Md.)  Tbo  refusal  of  two  identical  in- 
structions asked  for  by  a  party  held  proper. — 
Goodman  v.  Saperstein,  81  A.  695. 

i  242  (Md.)  An  instruction  in  assumpsit  on 
the  common  counts  for  breach  of  contract  held 
misleading. — Doggett  v.  Tatham,  81   A.  376. 

§243  (Md.)  Instructions  charging  a  master 
with  different  degrees  of  care  held  improper 
for  inconsistency.— Eyre-Shoemaker  Const.  Co. 
V.  Mackin,  81  A.  267. 

§  243  (Md.)  Instructions  in  assumpsit  on 
the  common  counts  held  confused  and  mislead- 
ing, and  hence  improperly  given. — Catanzaro 
Di  Giorgio  Co.  t.  F.  W.  Stock  &  Sons,  81  A. 
385. 

§  243  (Md.)  In  an  action  for  the  price  of 
goods  sold,  a  modification  of  an  instruction  held 
not  inconsistent  with  the  remainder.— Miller  t. 
Mantik,  81  A.  797. 

(D)  ApplteabUltT^    to    Pleadtnara    and    EStI- 
dence. 

§251  (Md.)  A  requested  charge  which  did 
not  correctly  state  the  facts  relied  on,  as  al- 
leged in  plaintiff's  amended  declaration,  was 
properly  refused.— Firor  y.  Taylor,  81  A.  389. 

§251  (N.H.)  In  a  malpractice  case,  defend- 
ant held  entitled  to  avail  himself  of  the  er- 
roneous refusal  to  give  an  instruction,  not- 
withstanding the  issues  raised  by  the  pleadings. 
— McBride  v.  Huckins,  81  A.  528. 

§251  (Vt)  Defendant  in  ejectment  held  not 
entitled  to  object  to  an  instruction  on  the  the- 
ory that  it  contained  nothing  with  reference  to 
the  rights  of  tenants  in  common  to  maintain 
ejectment  against  each  other.— Lang  v.  Clark, 
81  A.  625. 

§252  (Conn.)  Refusal  to  charge  falsua  in 
uno,  falsuB  in  omnibus,  held  not  error. — Haw- 
ken  v.  Daley,  81  A.  1053. 

An  instruction  that  a  building  contractor 
could  not  disregard  ad  express  contract  and 
recover  on  qtlantum  meruit  held  properly  re- 
fused.— Id. 

§252  (Md.)  In  an  action  for  injuries  to  a 
pedestrian  by  being  struck  by  beams  hauled 
along  a  city  street,  an  instruction  that  plain- 
tiff could  not  recover  if  he  wag  warned  and 
failed  to  move  held  properly  refused. — Firor  v. 
Taylor,  81  A.  380. 

In  an  action  for  injuries,  a  requested  charge 
held  not  supported  by  the  evidence,  and  there- 
fore erroneously  given. — Id. 

§  252  (Pa.)  An  instruction  that  there  was  no 
evidence  that  a  railroad  car  in  which  plaintiff 
was  hurt  was  inspected  by  an  incompetent  in- 
s|K>etor,  or  that  the  railroad  company  was  neg- 
lisrent,  held  properly,  refused. — Kick  v.  New 
York,  C.  &  St.  L.  R.  Co.,  81  A.  650. 

§252  (Vt.)  It  was  error  to  submit  to  the 
jury  whether  plaintiff  or  his  ancestor  had  made 
out  title  by  adverse  possession,  where  there 
was  no  proof  that  plaintiff's  father  died  intes- 
tate and  that  plaintiff  was  his  sole  heir. — ^Lang 
v.  Clark,  81  A.  625. 

Evidence  as  to  plaintiff's  ignorance  of  the 
boundaries  of  land  in  controversy  held  not  to 
authorize  a  request  that  he  had  no  knowledge 
of  its  limits,  and  therefore  could  only  recover 
what  he  actually  occupied. — Id. 

A  request  to  charge  on  an  abstract  question 
of  law  not  applied  to  the  evidence  was  prop- 
erly refused. — Id. 

§  253  (Md.)  Prayer  in  an  action  against  a 
city  and  sewer  contractors  for  injuries  by  fall- 
ing over  a  sidewalk  obstruction  held  properly 
refused,  as  ignoring  certain  issues  of  negli- 
gence.—McCarthy  V.  Clarke,  81  A.  12. 


§  253  (Md.)  An  instruction  reqaested  by 
plaintiff,  which  excludes  from  consideration  th? 
evidence  and  defenses  of  the  defendant,  held 
properly  refused. — Catanzaro  Di  Gior^o  Co.  t. 
F.  W.  Stock  &  Sons.  81  A.  385. 

Requested  instruction  in  assumpsit  on  tb< 
common  counts  held  properly  refused' as  ignor- 
ing  evidence. — Id. 

§  253  (Md.l  An  instruction  held  improper  for 
segregatmg  facts,  and  instructing  the  jotr  to 
find  a  verdict  thereon. — Goodman  v.  Saperstein, 
81  A.  695. 

A  prayer,  requested  in  an  action  for  a  bal- 
ance due  on  goods  sold,  which  failed  to  sub- 
mit the  question  as  to  the  acceptance  of  the 
goods  shipped,  held  improper. — ^Id.  ' 

§  253  (Md.)  An  instruction  which  ignores  a 
large  part  of  the  evidence  of  a  party  is  erro- 
neous.— Miller  v.  Mantik,  81  A.  797. 

(B)  Reqneata  or  Prayera. 

§  258  (Pa.)  Request  for  definite  instructions 
mast  apply  the  law  to  the  particular  points  in 
issue.— Cobb  v.  Bradford  Tp.,  81  A.  ia9. 

§  260  (Pa.)  In  action  for  injuries  from  de- 
fective fire  escape,  instruction  as  to  contribu- 
tory negligence  held  properly  refused  in  view  of 
instructions  given. — Newingham  t.  J.  C.  Blair 
Co.,  81  A.  556. 

§260  (Vt.)  It  is  not  error  to  refaae  a  re- 
quest to  charge  the  substance  of  which  is  cov- 
ered by  instructions  given.— Lang  v.  Clark,  SI 
A.  625. 

§  267  (Md.)  On  the  issue  of  a  seller's  waiver 
of  a  buyer's  default,  a  modification  of  a  re- 
quested prayer  so  as  to  submit  the  issue  to  the 
jury  held  proper.— Miller  v.  Mantik,  81  A.  797. 

(F)  Objeettons  and  Kzeeptloaa. 

§  278  (Conn.)  Exception  to  instructions  is 
insufficient  if  it  fails  to  designate  the  parts 
complained  of.— State  v.  Tripp,  81  A.  247. 

§283  (Vt)  An  exception  to  an  instruction 
as  given  does  not  raise  the  question  whether 
there  was  error  in  failing  to  give  other  or  fur- 
ther instructions. — ^Lang  v.  Clark,  81  A.  B25. 

(G)  Conatrnctlon  and  Operation. 

§296  (Conn.)  Refusal  to  instruct  as  to  the 
duty  of  the  jury  if  there  should  be  an  exact 
equipoise  in  the  evidence  held  not  error  in  view 
of  the  other  charges  given.— Hawken  t.  Daley, 
81  A.  1053. 

§  296  (Pa.)  Error  in  instruction,  contrary  to 
the  whole  trend  of  the  charge  held  not  cause 
for  reversal.- Nowlis  v.  Hurwitz,  81  A.  143. 

Vm.   CUSTODY,   COMDirCT.   AND  DE- 
XJBEBATIONS   OF   JTTKT. 

§312  (Vt)  Giving  additional  instructions, 
without  their  being  asked  for,  on  the  jury  com- 
ing in  disagreed,  cannot  be  complained  of.— 
Covey  V.  Rogers,  81  A.  1130. 

§314  (N.J.Sup.)  Conduct  of  jury  and  of 
clerk  in  charge  lield  not  such  as  to  vitiate  the 
verdict.— Duffy  v.  McKenna,  81  A.  1101. 

§314  (Vt)  Telling  the  jury  on  their  coming 
in  disagreed,  and  being  returned  with  further 
instructions,  that  neither  party  could  well  af- 
ford the  expense  of  a  new  trial,  and,  unless  it 
was  necessary,  they  should  not  be  subjected  to 
it,  held  in  the  discretion  of  the  court — Covey 
V.  Rogers,  81  A.  1180. 

X.   THIAL  BT  COmtT. 
(A)   HeartnK  and  Determination  of  Caaae. 

§  368  (N.H.)  A  recital  in  an  agreed  statement 
of  facts  in  an  action  of  trespass  to  the  freehold 
held  to  imply  that  defendant  was  out  of  pos- 
session at  a  stated  time. — ^Huntley  y.  Houston, 
81  A.  452. 
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{  386  (Hd.)  In  an  action  for  the  ralne  of  a 
heating  plant,  a  prater  limiting  the  jury,  on 
th«  question  of  plaintiff's  performance,  to  the 
consideration  of  defendant's  evidenee  alone  and 
assuminr  facts  not  proved,  was  properly  re- 
fused.—Turner  V.  Bgan,  81  A.  877. 

In  an  action  for  work  and  labor  in  installing 
a  heating  plant,  an  instruction  that  the  court 
should  allow  defendant  an  amount  necessary  to 
put  the  plant  in  the  condition  called  for  by  the 
contract  held  properly  rejected. — Id. 

In  an  action  for  work  and  labor,  a  prayer  for 
instructions  held  properly  refused  as  too  gen- 
eral and  as  assuming  facts  instead  of  submit- 
ting them  to  the  court  sitting  as  a  jury.— Id. 

In  an  action  for  the  value  of  a  heating  plant 
installed  for  defendant,  a  prayer  for  instruc- 
tions held  properly  refused  as  too  general.— Id. 

XL  WATVXB  Ain>  CORRECTIOIT  OF 
IRBEOUULBITIES   AND   ERRORS. 

§417  (Md.)  Error  in  refusing  prayers  to 
withdraw  the  case  from  the  jury  at  the  close 
of  plaintiffs  testimony  held  waived  by  going  on 
and  offering  testimony  thereafter. — Gtoodman  v. 
Saperstein,  81  A.  695. 

TROVER  AND  CONVERSION. 

I.   ACTS  COHSTIT'DTINO  OONVER- 

SIOH  AND   X.IABII.ITT 

THEREFOR. 

I  I  (Vt)  One  Iteld  not  guilty  of  conversion. 
— C.  H.  Eddy  &  Co.  v.  Field,  81  A.  249. 

§  9  (Pa.)  Evidence  held  insufficient  to  show 
conversion  of  personalty  by  purchaser  of  real 
pHtnte  at  sherlfrB  sale.— Moudy  v.  Bell,  81  A. 
551 

TRUST  DEEDS. 

See  Mortgages;  Trusts,  1 145. 

TRUSTEE  PROCESS. 

See  Garnishment. 

TRUSTS. 

Sec  Bankruptcy,  {  179;  Banks  and  Banking.  J!§ 
116,  130,  134;  ConsUtutional  Law,  §  278; 
Frabds,  Statute  of,  J  142;  Fraudulent  Con- 
veyances, il  208,  312;  Judgment,  §  479; 
Partnorship,  $  344;  Religious  Societies;  Wills, 
§§  608,  675-687. 

I.    CREATIOK,   EXISTENCE,   AND   VA- 
LIDITY. 

(A)  Express    Tmsta. 

$31  (Pa.)  Decree  declaring  trust  in  favor 
of  plaintiff  as  to  stock  held  in  his  wife's  name, 
and  annulling  contract  between  her  and  an- 
other defendant,  sustained. — Ireland  v.  Ireland 
Advertising  Agency,  81  A.  716. 

(B)   Resnltinsc  Trasts. 

§  81  (Vt.)  Where  a  husband  bought  proper- 
t.v  with  his  wife's  mone^  and  took  the  title  to 
himself,  he  held  that  title,  so  far  as  he  did 
not  convey  it  to  her,  for  her  use  and  benefit. — 
I><inovan  v.  Selinas,  81  A.  23o. 

S  86  (N.J.Ch.)  The  law  held  to  raise  construc- 
tive trust  in  favor  of  person  paying  considera- 
fion  for  conveyance  to  a  stranger.— Thomas  v. 
Thomas,  81  A.  748. 

§  88  (N.J.Ch.)  Parol  evidence  held  admissible 
in  case  of  payment  by  a  father  for  conveyance 
t»  sons  to  rebut  presumption  of  gift,  settlement, 
or  advancement. — Thomas  v.  Thomas,  81  A. 
71S. 


(O  C^AmiwmmUw  Tr^mtot. 

S9t  (Me.)  Constructive  trusts,  op  tmsts  ex 
malefioio,  are  based  upon  fraud  or  deceit. — Fall 
V.  Fall,  81  A.  865. 

i  100  (N.J.Ch.)  The  purchtser  at  a  foreclo- 
sure sale  of  mortgaged  property  of  an  intestate 
Aeiei  charged  with  a  trust  for  toe  benefit  of  the 
intestate's  surviving  husband  and  children. — 
Day  V.  Devitt,  81  A.  868. 

S  102  (N.J.)  A  conveyance  by  executors  and 
trustees  under  a  will  held  fraudulent,  and 
equi^  will  compel   the   grantee   to  execute   a 

Quitclaim  deed  to  the  substituted  trustees. — 
;ook  V.  Jack,  81  A.  1110. 
f  105  (NJ.)  On  landlord's  receipt  of  proper- 
ty upon  a  wrongful  conveyance,  extinguishing 
a  tenant's  term,  held,  that  equity  would  declare 
the  landlord  a  trustee  ex  maleficio  of  the  prop- 
erty so  received.- Williams  v.  Xoung,  81  A. 
1118. 

1 110  (Me.)  Constructive  trusts,  or  trusts  ex 
maleficio,  can  be  sustained  only  upon  full,  clear, 
and  convindng  evidence.— Fall  v.  Fall,  81  A. 
865. 

II.  OONSTBirCTION   AMD   OPERA- 
TION. 

(B)   Estate  or  Interest  of  Trastee  and  ot 
Cestui  <tme  Trust. 

I  145  (Del.)  A  grantor,  by  joining  in  a  trust 
deed,  held  to  have  waived  any  right  to  subject 
a  cograntor's  interest  to  a  certain  claim. — Em- 
mons V.  Curlett,  81  A.  508. 

m.   AFPOINTBCENT,  QtTAUFIOA- 

TION,  AND  TENURE  OF 

TRUSTEE. 

S  161  (Md.)  Code  Pub.  Gen.  Laws  1888,  art 
16,  §  205,  as  amended  by  Acts  1892.  c.  241, 
requiring  trustees  to  file  a  bond,  applies  to  a 
conveyance  to  trustees  to  sell,  lease,  or  in- 
cumber.—Cummings  V.  Wildman,  81  A.  610. 

rV.   MANAGEMENT   AND  DISPOSAI. 
OF  TRUST  PROPERTY. 

§  177  (Md.)  The  supervision  of  the  admin- 
istration of  trusts  is  a  well-recognized  ground 
of  equity  jurisdiction. — Preston  v.  Safe  Deposit 
&  Trust  Co.,  81  A.  523. 

;  182  (N.J.Ch.)  Testamentary  tmstees  held 
entitled  to  retain  possession  of  the  property  un- 
til the  termination  of  the  trust. — Nagle  v.  Ck>n- 
ard,  81  A.  841. 

§  191  (Md.)  The  existence  of  expressed  pow- 
ers of  sale  in  a  testamentary  trust  would  not 
negative  an  implied  power  of  sale  of  other 
proporty.— Preston  v.  Safe  Deposit  &  Trust 
Co.,  81  A.  523. 

A  testamentary  trust  held  to  impliedly  au- 
thorize the  sale  of  realty  by  the  trustees. — ^Id. 

The  manner  in  which  an  implied  power  of 
sale  may  be  granted  in  a  will,  stated.— Id. 

f  l93'/2  (Md.)  A  future  sale  of  property  de- 
vised in  trust  lield  not  authorized  under  the 
Act  of  1868,  c.  273;  it  appearing  that  the  sale 
would  not  be  beneficial  when  the  decree  of  sale 
was  passed.— Preston  v.  Safe  Deposit  &  Trust 
Co.,  81  A.  523. 

{  197  (Md.)  That  a  testamentary  trustee 
sold  the  property  acting  under  a  decree  of 
court  based  upon  statute  held  not  to  prevent 
the  trustee  from  making  good  title,  where  he 
had  in  fact  an  implied  power  of  sale  under  the 
will.— Preston  v.  Safe  Deposit  &  Trust  Co.,  81 
A.  523. 

§  198  (Del.Ch.)  Where  a  tmstee  remains  in 
possession  of  the  land  of  the  trust  estate  which 
he  has  purchased,  the  sale  will  be  adjudged  void 
at  the  suit  of  the  cestui  que  trust. — Eberhardt 
V.  Christiana  Window  Glass  Co.,  81  A.  774. 
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i  200  (Md.)  A  eonrt  of  equity  administering 
a  trust  estate  must,  on  its  own  motion,  pro- 
tect the  interests  of  infants  in  the  estate,  and 
may  refuse  to  ratify  a  sale,  though  no  one 
objects  thereto. — Goldsborough  t.  Coblentz,  81 
A.  595. 

1 204  (Md.)  The  court  administering  trust 
property  held  authorized  to  accept  the  highest 
bid  offered  for  the  purchase  of  the  property.— 
Qoldsborough  t.  Coblentz,  81  A.  595. 

Where  the  court  administering  trust  property 
annulled  at  the  request  of  a  purchaser  an  or- 
der confirming  the  sale,  the  court's  protection 
of  the  purchaser  terminated. — ^Id, 

8  217  (N.J.Ch.)  Trustees  of  corporate  stock, 
held  under  a  will  authorizing  them  to  con- 
tinue any  investments,  are  entitled  to  hold  new 
stock  of  the  corporation  purchased  with  the 
cash  dividend  declared  for  that  purpose. — Bal- 
lantine  ▼.  Young,  81  A.  119. 

In  a  stated  case,  trustees  having  under  a 
will  the  legal  title  to  corporate  stock  fteld  jus- 
tified in  investing  an  extraordinary  cash  mvl- 
dend  in  a  new  issue  of  stock.— Id. 

V.  EXXCUTION  OF  TB1TST  BT  TRVS- 
TEE   OB  BT   COUBT. 

L280  (Pa.)  Bonus  paid  on  renewal  as  rent 
I  not  apportionable  in  respect  to  time. — In 
re  Archambault's  Estate,  81  A  S14. 

Vn.   ESTABUSHBIEirT   AND   EN- 
FOBCEMENT   OF  TBUST. 

(C)  Actions. 

}366  (N.J.Ch.)  Whenever  trust  property  is 
the  subject-matter  of  litigation  in  a  court  of 
equity,  all  the  parties  in  interest  are  proper,  if 
not  necessary  parties.— Day  v.  Devitt,  81  A. 
36a 

§375  (Pa.)  Clause  in  decree,  in  suit  to  de- 
clare trust  in  shares  of  stock,  authorizing 
plaintiff  to  call  meeting  of  stockholders,  strick- 
en out. — Ireland  v.  Ireland  Advertising  Agency, 
81  A.  716. 

VHI.  I.IABIUTIES    ON   TBVSTEES' 
BONDS. 

i  387  (Md.)  A  suit  by  the  state  for  the  use 
of  one  who  was  an  administrator,  to  recover  a 
sum  audited  to  him  by  the  trustee  of  the  estate, 
A«W  not  brought  by  the  equitable  plaintiCt  as 
administrator,  but  as  an  individual.— State  T. 
Graham,  81  A.  31. 

ULTRA  VIRES. 

See  Corporations,  §{  389,  487;  Municipal  Cor- 
porations, S  994. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  {{  07-95. 

UNITED  STATES. 

See  Trade-Marks  and  Trade-Names. 

UNLAWFUL  DETAINER. 

See  Forcible  Kntry  and  Detainer. 

USAGES. 

See  Customs  and  Usages. 

USURY. 

X.   -VSVBIOITS    CONTRACTS  AND 
TBANSACTIONS. 

(A)   Natar«  mad  Valldltr. 

S  82  (N.J.CI1.)  A  mortgagor  in  a  usurious 
mortgage,  who  is  made  a  party  to  a  foreclosure 
suit  o^ninst  his  purchaser,  heUt  entitled  to  as- 


sert tbe  defense  of  usury  as  against  a  liabilitT 
for  a  deficiency.— Scull  v.  Idler,  81  A.  74«. 

Under  a  bill  to  foreclose  a  mortgage,  the  de- 
fense of  usury  held  available. — Id. 

A  purchaser  of  equity  of  redemptioD  sabjoc^ 
to  the  lien  of  a  mortgage,  held  not  entitled  o 
set  up  a  usury  as  a  defense  to  the  mortgagt 

VACANCY. 

See  Judges,  |  8;   OfBcers. 

VACATION. 

See  Judgment,  ft  138-159,  386,  302,  4S0. 

VALUATION. 

See  Taxation,  {{  884.  453. 

VALUL 


See  Damages. 
Evidence, 


Ses,  I  112;    Eminent  Domain,  I  271; 
,  H  113,  474,  500. 

VEHICLES. 

See  Licenses,  {{  6,  7;  Municipal  Corporations, 
{  706. 

VENDOR  AND  PURCHASER. 

See  Brokers,  §  48;  Dedication,  f  19;  Dower,  i 
27:  Eminent  Domain,  {{  153,  293:  Evidence. 
S  502;  Exchange  of  Property;  Mortgages,  { 
296;   Sales;  Specific  Performance. 

n.  ooNStavcTiON  and  opera- 
tion OF  CONTBAOT. 

f  68  (Md.)  The  term  "ground  rents,"  reserv- 
ed in  a  contract  for  the  sale  of  real  estate,  did 
not  mean  a  rent  reserved  under  a  lease  for  9U 
years  renewable  forever.— Ward  v.  Newbold,  SI 
A.  793. 

§  78  (Vt.)  The  rule  that  time  is  not  of  th« 
essence  of  a  contract  of  sale  of  real  estate  irU 
not  to  apply  in  specific  circumstances. — McLean 
V.  Windham  Light  &  Lumber  Co.,  81  A.  613. 

Equity  will  not  treat  time  as  of  the  essence 
of  a  contract  of  sale  of  real  estate,  unless  it 
appears  that  the  parties  so  regarded  it.— Id. 

IT.  FEBFOBMANOE    OF    OONTBACT. 

(A)  Title  aad  Batate  of  Vendor. 

{  129  (N.J.Cb.)  The  vaUdity  of  a  deed  exe- 
cuted by  an  attorney  in  fact  and  constitutine  a 
chain  of  title  of  a  vendor  held  so  doabtful  th-ti 
equity  will  not  compel  the  purchaser  to  spi^-if- 
ically  perform  his  contract  of  purcfaiase.— Kuhl- 
repp  V.  Ram,  81  A.  1103. 

Equity  htld  not  authorized  to  compel  a  pur- 
chaser to  specifically  perform  his  c«>ntract 
when  the  vendor's  title  depended  on  facts  in 
issue  between  himself  and  a  third  person.— Id. 

V.  BIGHTS   AND   XJABIUTIES   OF 
FABTIES. 

(B)  Aa  to  Third  Pomona  la  General. 

§215  (Vt.)  A  vendor  purchasing  liis  par- 
chaser's  equity  with  knowledge  of  the  claims 
of  a  third  person  held  to  stand  in  no  bettor  p"- 
sition  than  the  purchaser. — ^McLean  v.  Wind- 
ham Light  &  Lumber  Co.,  81  A.  013. 

(O)  Bona   Fide  Pnrehaaen. 

§  229  (N.J.Ch.)  A  subsequent  purchaser  hfU 
chargeable  with  constructive  notice  of  the  eri- 
cution  of  a  writ  of  sequestration  under  IMvon^" 
Act  1907,  §§  25,  26,  in  an  action  for  aiim^oy 
against  a  nonresident — ^Wood  t.  Price,  81  A 
1093. 

§232  (N.J.)  Possession  of  real  estate  kr.'d 
constructive    notice    to   all   the    world   of  thi* 
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rights  of  the  party  in  possestlon.— Wood  v. 
l*rice,  81  A.  OSsT 

Rule  that  possesaion  of  real  estate  is  con- 
structive notice  of  rights  of  party  held  to  in- 
clude equities  of  one  who  occupies  as  tenant 
— Id. 

Possession  by  tenant  held  constructive  no- 
tice not  only  of  his  rights,  bat  also  of  those  of 
the  landlord.— Id. 

VII.  JEtEMXSIES  OF  P1TBCHASEB. 
<A.)   ReeoTerr  of  Pnrebsae  Money  Paid. 

§  335  (Pa.)  On  rescission  of  contract  of 
sale,  sellers  AeM  bound  to  place  buyer  in  statu 
quo  by  returning  payments  made. — Howard  v. 
StUIwagon,  81  A.  807. 

(B)   Actions  for  Breacli  of  Contract. 

1 350  (Me.)  In  an  action  to  recover  for 
breach  of  contract  to  convey  land,  evidence  held 
to  warrant  a  finding  that  plaintiff  waived  bis 
right  to  purchase  and  held  possession  as  a 
tenant.— Magoon  v.  Flanders,  ol  A.  665. 

VENUE. 

See  Appeal  and  Error,  f  66. 

n.  DOMICILE   OB  REStDENOE  OF 
PABTIE8. 

%  19  (N.J.Sup.)  Venue  ^Id  required  to  be 
laid  and  trial  held  rfs  prescribed  by  Practice 
Act,  §  202,  unless  the  venue  is  changed  by  the 
court  under  section  208.— Chancellor  of  State 
of  New  Jersey  t.  Morris,  81  A.  347. 

VERDICT. 

See  Trial,  {  139. 

VESTED  REMAINDERS. 

See  Wills,  i!  629-634. 

VINDICTIVE  DAMAGES. 

See  Damages,  {  87. 


See  Elections. 


VOTERS. 

Waiver. 


See  Appeal  and  Error,  8|  24,  1078;  Appear- 
ance, I  18;  Contracts,  «  305,  316;  Corpora- 
tions, §  83;  Courts,  j!  37;  Depositions,  |  111; 
Divorce,  §  331;  Etjuity,  §  330;  Estoppel;  Ex- 
ecutors and  Administrators,  i  454;  Home- 
stead; Insurance,  §§  229,  233,  623,  755; 
Pleading,  |  409;  Sales,  §  182;  Taxation,  § 
482;  Trial,  i  417;  Trusts,  {  145;  Vendor 
and  Purchaser,  §  3i50. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Statutes,  f  161. 

WARNING. 

See  Master  and  Servant,  §§  137,  150-157,  185; 
Municipal  Corporations,  i  809. 

WARRANT. 

See  Highways,  {  186. 

WARRANTY. 

See  Landlord  and  Tenant,  {  150;   Sales,  i  246. 

WATERS  AND  WATER  COURSES. 

See  Discovery,  |  '8; 
157;  Judgment,  8  606 
ation,  ii  193,  217, 


Equity,  i  48;   Evidence,  § 
106;  Railroads,  {  18;  Taz- 


n.  XATITBAXi   XITATEB    GOUBSES. 
(D)   Dlveraton. 

§  85  (Pa.)  Equity  will  enjoin  continued 
wrongful  diversion  of  water  course,  though 
complainant  has  suffered  no  material  damage. — 
Griffiths  v.  Monongahela  R.  Co.,  81  A.  713. 

VII.  CONVEYANCES  AND  CON- 
TRACTS. 

§  1581/2  (Pa-)  Bill  to  enjoin  shutting  off  of 
flow  of  water  in  a  pipe  held  properly  dismissed, 
where  agreement  for  maintenance  of  the  sup- 
ply is  not  established.— Rittenhouse  v.  New- 
hard,  81  A.  445. 

Vm.  ARTIFIOIAI.  PONDS,  RESER- 
VOIRS, AND  CHANNELS,  DAMS, 
AND  FI.OWAOE. 

I  179  (Pa.)  Commissioner  of  fisheries  will  be 
enjoined  from  diverting  water  from  creek  in 
violation  of  reservation  in  deed  only  when  wa- 
ters of  the  creeli  were  not  running  over  dam. — 
Isett  ▼.  Meehan,  81  A.  644. 

IX.  PITBLIO  WATER  SirPPI.T. 
(A)  Domestto  and  Mnntclpal  Pnrposes. 

i  183  (Pa.)  Scope  of  proceedings  in  manda- 
mus by  city  seeking  to  acquire  works  and  prop- 
erty of  water  company  stated. — City  of  Wil- 
liamsport  v.  Citizens'  Water  &  Gas  Co.,  81  A. 
316;  Same  v.  Williamsport  Water  Co.  (Pa.) 
324, 

§  183  (Pa.)  Companies  incorporated  after 
borough  ordinance  Iield  bound  thereby,  though 
they  had  a  charter  right  to  install  water  plant 
under  Act  April  29,  1874  (P.  L.  73).— New 
Cumberland  Borough  v.  Riverton  Consol.  Wa- 
ter Co.,  81  A.  548. 

Borough  ordinance,  granting  franchise  to  en- 
ter streets  to  supply  water  to  borough  and  its 
inhabitants,  held  to  give  the  borough  the  right 
to  acquire  the  plant  under  Act  April  29,  1874 
(P.  L.  73),  at  any  time  after  10  years.— Id. 

i  188  (Pa.)  Charter  rights  of  water  compa- 
ny, not  inconsistent  with  borough  ordinance, 
lield  not  affected  thereby.^New  Cumberland 
Borough  V.  Riverton  ConsoL  Water  Co.,  81  A. 
799. 

Under  ordinance  authorizing  a  water  com- 
pany to  furnish  water  to  borough,  laying  of 
additional  pipes  from  a  certain  creek  named 
in  the  ordinance  held  not  to  be  enjoined. — Id. 

S  192  (Pa.)  Whether  borough  ordinance  per- 
mits construction  of  water  line  in  street  held 
immaterial,  since  water  companies  have  the 
charter  right  to  lay  their  mains  without  per- 
mission of  the  borough. — New  Cumberland  Bor- 
ough V.  Riverton  Consol.  Water  Co.,  81  A.  799. 

That  water  main  is  to  be  used  to  transport 
water  beyond  borough  held  not  ground  for  en- 
joining its  laying  at  the  suit  of  the  borough. 
— Id. 

8  203  (Pa.)  Bill  to  restrain  water  company 
from  instituting  a  new  scale  of  rates  held  prop- 
erly dismissed. — Atticks  v.  Riverton  Consol. 
Water  Co.,  81  A.  707. 

f!  206  (Me.)  Defendant  held  not  liable  for  any 
mistake  made  by  its  employes  in  repairing 
plaintiff's  automatic  sprinkler  system,  resulting 
in  an  enhancement  of  a  fire  loss  on  the  system 
failing  to  work. — People's  Nat  Bank  v.  Ken- 
nebec Water  Dist,  81  A.  866. 

§209  (Me.)  Evidence  held  insufficient  to 
charge  defendant  with  negligence  in  repairing 
a  water  pipe  connected  with  plaintiffs  auto- 
matic sprinkler  system. — People's  Nat  Bank  v. 
Kennebec  Water  Dist.,  81  A.  866. 

WAYS. 

See  Easements,  ||  18,  63;  Highways. 

WIDOWS. 

See  Dower. 


For  cases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (i)  NUMBER 


Digitized  by 


Google 


win* 


81  ATLANTIC  BBPORTER 


1220 


WILLS. 

See  Charities,  |  21;  Descent  and  Distribu- 
tion; Evidence,  |  419;  Executors  and  Ad- 
ministrators; MortcaKes,  i  295;  Perpetui- 
ties; Religious  Societies ;  Specific  Perlorm- 
ance,  H  2l,  86,  127. 

m.  CONTBACTS  TO  DEVISE  OR  BE- 
QUEATH. 

f67  (N.H.)  A  contract  by  decedent  to  will 
his  property  to  complainant,  in  considera- 
tion of  services  held  enforceable,  in  case  of  de- 
fault against  decedent's  administrator. — Day  t. 
Washburn,  81  A.  474. 

§  88  (N.H.)  The  measure  of  complainant's 
damages  for  decedent's  breach  of  a  contract  to 
will  all  of  his  property  to  her  held  the  amount, 
not  so  willed,  not  necessary  for  expense  of 
administration  or  payment  of  debts.— Day  t. 
Washburii,  81  A.  474. 

rv.  REQTTXSITES    AND    VAUDTTT. 

(O)  Kzeoatlon. 

{116  (Pa.)  A  witness  to  a  will  establishing 
a  charity  iietd  not  disinterosted,  as  required  by 
Act  April  26,  1856  (P.  U  828).— In  re  Stinson's 
Estate,  81  A.  207. 

Disqualifying  interest  of  a  witness  to  a  will, 
within  Act  AprU  26,  1855  (P.  L.  32b),  de- 
fined.— Id. 

S  125  (Pa.)  An  alleged  codicil  to  a  will  can- 
not be  probated,  when  not  signed  anywhere  by 
the  testatrix,  as  required  by  Act  April  8,  183,3 
(P.  L.  249).— In  re  SUnson's  Estate,  81  A.  212. 

<V)  BUatKkc,  ITBdnc  laflmenee,  and  Fraud. 

i  153  (Pa.)  Codicil  by  which  testatrix  gave 
residuary  estate  to  trust  company,  being  ap- 
parently intended  to  carry  the  bequest  to  char- 
ities named  in  the  will,  held  not  sustainable. — 
In  re  Stirk's  Estate,  81  A.  187. 

Action  of  officer  of  trust  company  in  procur- 
ing execution  of  bequest  to  the  trust  compa- 
ny Aeld  a  constructive  fraud,  preventing  the 
trust  company  from  reaping  any  benefit,  though 
it  did  not  participate  in  the  fraud.— Id. 

V.  PROBATE,  ESTABLISHMENT,  ABB 
AKNUUfENT. 

(li)  Fees  anA  Cost*. 

{405  (N.H.)  Heirs,  who  unsuccessfully  at- 
tempted to  defeat  a  testamentary  trust  and 
to  have  the  fund  turned  to  themselves,  were 
not  entitled  to  reimbursement  out  of  the  trust 
fund  for  their  fees  and  costs.— Adams  t.  Page, 
81  A.  1074. 

{415  (DeLSuper.)  No  allowance  can  be 
made  for  counsel  fees  to  petitioner's  counsel 
in  a  will  contest,  payable  as  costs  out  of  the 
estate,  though  an  allowsuce  for  disbursements 
may  be  granted.— In  re  Warrington's  Will,  81 
A.  501. 

(M)  Operation  and  KSeet. 

{423  (Pa.)  When  two  wills  were  found,  a 
daughter  of  testator  cited  in  the  proceeding 
teld  concluded  by  a  decree  on  an  appeal  from 
the  probate  of  the  first  will. — In  re  Qiven's  Es- 
tate, 81  A.  64. 

VI.   OOMSTRUCTIOK. 
(A)  General   Roles. 

{449  (N.J.Ch.)  A  will  construed,  and  keld 
that  testator  died  intestate  as  to  the  corpus  of 
his  property.— Nagle  v.  Conard,  81  A.  841. 

§  457  (Me.)  A  reservation  in  a  devise  may  be 
construed  as  an  exception  to  effectuate  testa- 
tor's intent. — Mclntire  v.  Lauckner,  81  A.  7SJ. 

{463  (Me.)  Rule  as  to  construction  of  wills 
stated.— Moulton  y.  Chapman,  81  A.  1(X)7. 

{467  (Pa.)  Precatory  words  in  a  will  con- 
strued.— In  re  Stinson's  Estate,  81  A.  207. 


Words  used  to  designate  tk«  execative  com- 
mittee of  a  charity  Iteld  mandatory. — ^Id. 

{487  (N.J.)  Statements  made  by  testator  as 
to  the  meaning  and  purpose  of  his  will  cannot 
be  considered  in  construing  it — ^HammeD  r. 
Barrett.  81  A.  1106. 

(B)    DealKnatlOB  of  DcTlaees  and    Lesa- 
4eea  and  Tbelr  Reapectlve  Sluireo. 

1 51 1  (Conn.)  A  bequest  to  the  'legal  repre- 
sentatives" of  the  first  taker  held  to  be  to  his 
heirs.— Hartford  Trust  Co.  T.  Wolcott,  81  A 
1057. 

{616  (Me.)  A  bequest  to  the  "BaptiBt  The- 
ological Seminary  situate  in  Newton,  held  good 
as  a  bequest  to  the  "Newton  Theological  In- 
stitution."—Giddings  T.  Gillingham,  81  A.  ^1. 

{517  (Me.)  A  bequest  to  the  'baptist  Mis- 
sionary tinion  of  Foreign  Missions"  held  good 
as  a  bequest  to  the  "American  Baptist  Foreign 
Mission  Society."— Oiddings  T.  Gillingham,  SI 
A.  961. 

{  524  (N.J.)  A  devise  or  bequest  to  "anrviv- 
ing  children"  at  termination  of  life  estate  con- 
strued.—Stout  T.  Cook,  81  A.  821,  824. 

Under  provisions  of  will,  share  of  dauchter 
of  testator  held  to  go  on  her  death  childless  to 
surviving  children  of  testator  and  not  to  chil- 
dren of  predeceased  children  of  testator. — Id. 

That  construction  of  wiU  as  to  remainder  aft- 
er death  of  testator's  daughter  without  child  or 
children  might  leave  testator  intestate  as  to 
such  share  held  not  to  require  an  opposite  con- 
struction.— Id. 

{524  (Pa.)  Will  construed,  and  heirs  of  tes- 
tator living  at  the  time  of  his  death  held  enti- 
tled to  a  trust  fund  on  the  death  of  the  bene- 
ficiary.—In  re  Fitzpatrick's  Estate,  81  A.  816. 

(C)   BarTlTorsUp,  Representation,  and 
Sabatltntlon. 

{  538  (Conn.)  A  legacy  with  provision  that, 
on  the  beneficiary's  death,  any  portion  remain- 
ing should  go  to  a  pariah,  passed  to  the  par- 
ish on  the  beneficiary  dying  before  testatrix.— 
Appeal  of  Strong,  81  A.  1020. 

{ 549  (Conn.)  A  will  held  to  give  testator's 
granddaughter  income  during  her  life  and  to 
provide  for  distribution  of  the  principal  at  her 
death  among  those  who  are  then  testator's 
heirs.— Tingier  v.  Woodruff,  81  A.  967. 

(D)  Deaerlptlon   of  Propertr* 

{566  (NJ.Ch.)  The  word  "moneys,"  in  a 
will,  held  used  in  the  sense  of  property,  of 
whatever  kind,  without  which  meaninc  there 
would  be  a  partial  intestacy.— Mt.  HoUy  Safe 
Deposit  &  Trust  Co.  v.  Deacon,  81  A.  356. 

{  584  (Me.)  A  burial  lot  excepted  from  a  de- 
vise held  to  have  descended  to  testator's  lieirs 
without  words  '  of  inheritance.— Mclntire  t. 
Lauckner,  81  A.  784. 

An  exception  of  a  4>urial  lot  from  a  devise 
some  60  years  old  held  inoperative  to  give  tes- 
tator's family  title  beyond  a  smaller  lot  actual- 
ly  marked   on  the  ground. — Id. 

(B)  Nature  of  Bstatea  and  Intercsta  Cre- 
ated. 

{  697  (Pa.)  WiU  construed,  and  devisees  held 
to  take  a  fee-simple  estate  in  the  realty. — 
Moyer  v.  Rentschler,  81  A.  52. 

{600  (Pa.)  A  will  held  to  pass  absolute  fee 
in  real  estate  to  teatator's  wife.— Caslow  T. 
Strausbaugh,  81  A.  927. 

{601  (N.J.)  Will  construed  and  held  that  a 
devisee  took  an  estate  in  fee,  and  that  a  limi- 
tation over  was  void  as  inconsistent  with  the 
rights  of  the  devisee.— Bennett  v.  Assodatinn 
to  Provide  and  Maintain  a  Home  for  the 
Friendless,  81  A.  1008. 

{608  (Pa.)  Will  construed,  and  children  of 
testator  iteld  to  take  a  legal  estate  not  affected 
by  the  naming  of  a  trustee,  creating  a  dry 
trust.— Steel  y.  Linn,  81  A.  92. 
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S  612  (Conn.)  A.  legacy  held  to  have  become 
absolute  on  the  legatee  surviving  testatrix. — 
Appeal  of  Strong,  81  A.  1020. 

(V)  TeirtcA  or  Ooattasent  Batatea  anA  la- 
tere* ts. 

S  629  (Me.)  A  testamentary  remainder  will 
not  be  construed  to  be  contingent,  if  it  can  be 
ri<>pnied  vested.— Moulton  ▼.  Chapman,  81  A. 
lOOT. 

g  629  (Pa.)  Law  held  to  encourage  a  con- 
struction favorable  to  the  unfettering  of  an 
estate,  rather  than  prolonged  restraint  upon 
its  free  alienability.— In  r«  MiflSin's  Estate,  81 
A.   129. 

S  634  (Conn.)  Bcope  of  rule  that  a  remain- 
der cannot  be  limited  upon  a  fee  held  restrict- 
ed in  ita  operation.— Appeal  of  Strong,  81  A. 
1020. 

S  634  (Conn.)  An  attempted  bequest  over 
after  death  of  the  first  taker  to  such  of  his 
heirs  "as  are  related  to  me  by  blood"  held  a 
contingent  remainder.— Hartford  Trust  Co.  y. 
Wolcott,  81  A.  1057. 

$  634  (Me.)  Vested  and  contingent  remain- 
ders distinguished. — Giddings  t.  Gillingham,  81 
A.   951. 

Remainders  nnder  a  will  held  contingent,  and 
not  vested.- Id. 

§  634  (Me.)  A  remainder  under  a  will  held 
vested,  and  not  contingent.— Moulton  r.  Chap- 
man, 81  A.  1007. 

(H]  Katatea  la  Trnat  aad  Povvera. 

i  675  (Me.)  Will  considered,  and  held  to  cre- 
ate a  resniting  trust  in  favor  of  the  heirs  at 
law. — Fitzsimmons  v.  Harmon,  81  A.  667. 

S  662  (N.H.)  A  will  held  not  to  make  a  de- 
vise to  the  use  of  B.,  which,  executed  by  the 
statute,  would  give  ber  the  legal  title  of  the 
property,  but  to  create  a  trust  with  discretion 
in  the  trustee  to  use  the  income  for  the  benefit 
of  E.,  or  to  sell  the  property  and  give  E.  the 
proceeds,  with  a  devise  over  m  case  of  no  sale ; 
so  that  E.  had  no  title,  legal  or  equitable,  to 
the  property.— Abbott  t.  Abbott,  81  A.  699. 

$  684  (Pa.)  Snm  paid  tmatees  of  life  estate 
of  testator's  widow  on  renewal  of  the  lease 
held  a,  part  of  the  rental  to  the  property,  pay- 
able to  the  widow  during  her  life.— ui  re  Afch- 
ambault's  EsUte,  81  A.  314. 

f  687  (Pa.)  Provision  of  will  as  to  disposi- 
tion of  share  of  children  of  testatrix  who 
should  die  without  leaving  issue  construed.— Id. 
re  Bdifflin's  Bstate,  81  A.  129. 

"Accrue,"  as  used  in  will,  defined.— Id. 

Will  conveying  property  on  death  of  lega- 
tees to  beneficiaries  to  receive  and  pay  over 
the  rents  and  income  of  such  share  or  shares"' 
held  to  carry  the  rights  to  the  principal  ab- 
solutely.- Id. 

Construction  of  limitation  over  in  case  of 
death  of  child  of  testatrix  without  issue  held 
not  affected  by  provisions  relating  to  power  to 
appoint  by  will. — Id. 

(I)  Actiona  to  Coaatrne  Wllla. 

S  695  (Pa.)  Where  a  testator  provides  that 
the  income  from  real  estate  sboald  be  paid  bis 
wife  for  life,  and  for  a  fund,  on  her  death,  to 
maintain  a  pew,  the  validity  of  the  second  pro- 
vision cannot  be  determined  until  the  death  of 
the  widow. — In  re  Archambault's  Estate,  81 
A.  313. 

The  courts  have  no  jurisdiction  to  construe  a 
will  by  tray  of  advice,  and  without  adverse  lit- 
igants actually  before  them. — Id. 

Vn.  RIGHTS  Ain>  I.IABII.rTIES  OF 
DEVISEES  AND   I^EOATEES. 

(A)  Hatare  of  TtUe  and  RlKhta  In  Gea- 
cral. 

1731  (Md.)  The  interest  of  devisees  held 
not  chargeable  with   counsel  fees  paid  to  an 


attorney  employed  by  execntora  In- determining 
whether  their  udiviaoal  aoconnts  with  the  es- 
tate were  properly  stated.— Frick  v.  Denison, 
81  A.  597. 

S733  (N.H.)  A  win  held  to  postpone  pay- 
ment of  legacies  and  dlstHbntion  of  the  re- 
mainder of  a  fund  until  a  specified  date.— Wil- 
comb  V.  Moore,  81  A.  1076. 

(O)  AdvaaeeBteata,  Ademptloa,  Satiafao- 
tlOB,  and  Lapae. 

i  774  (Me.)  A  bequest,  to  be  paid  over  as 
directed  by  testator's  wife,  lapsed  through  her 
failure  to  exercise  the  power  of  disposition. — 
Giddings  v.  Gillingham,  81  A.  951. 

1 775  (Me.)  Legacies,  payable  on  termination 
of  a  life  estate,  lapsed  on  death  of  the  bene- 
ficiaries before  such  termination:  the  bequests 
being  contingent — Giddings  v.  Gillingham,  81 
A.  951.  ^^^ 

(F)  Learaeles  Oharved  oa  Property,  Ba- 
tate,  or  latereat. 

.  1821  (N.J.Ch.)  A  legatee  of  a  mortgage, 
who  takes  the  legacy,  held  not  entitled  to  re- 
ject the  provision  in  the  will  for  the  payment 
of  the  mortpige  from  the  income  of  the  mort- 
gaged premises  owned  by  testator  in  remain- 
der.—Nagle  v.  Conard,  81  A.  841. 

i  826  (N.J.)  A  will  creating  a  diarge  on  land 
in  favor  of  testator's  sister  may  be  enforced 
in  equity  by  requiring  the  devisee  to  give  se- 
curity to  perform  the  duties  with  which  he  is 
charged.— Hammell    v.    Barrett,   81    A.    1106. 

(O)  Debts  of  Testator  and   laonjabraacea 
OB  Property. 

{  840  (N.J.Ch.)  An  assignee  of  a  legatee  of 
a  mortgage  on  real  estate  held  to  take  it  sub- 
ject to  the  conditions  imposed  by  the  will. — Na- 
gle T.  Conard,  81  A.  841. 

(H)  Void,   I^apaed,  aad  Forfeited   Devlaea 

and  Beiineata,  and  Property  and 

Intereata  IJndlapoaed  of. 

S858  (Conn.)  A  bequest  over  being  void, 
held,  the  fund  went  to  the  residuary  legatees; 
the  will  not  showing  a  contrary  intention. — 
Hartford  Trust  Co.  v.  Wolcott,  81  A.  1057. 

§  865  (N.J.Ch.)  A  declaration  by  testator  held 
not  to  prevent  legatees  from  sharing  in  his  in- 
testate estate.— Nagle  v.  Conaid,  81  A.  841. 

WITNESSES. 

See  Appeal  and  Error.  U  926,  1033,  1048; 
Depositions;  Dower,  {  90;  Evidence;  Torts; 
Wills,  I  116. 

H.   COMFETENOT. 

<A)  Capaelty    and    Q,nBllflcatlona    In    Gen- 
eral. 

i  37  (Vt.)  That  a  witness  did  not  hear  all  of  a 
conversation  between  accused  and  deceased  did 
not  render  her  incompetent  to  testify  to  the 
parts  she  did  hear.— State  v.  Averill,  81  A.  461. 

(C)  Teatlniony  of  Partlea  or  Peraona  In- 
tereated,  tor  or  aaralaat  Repreaenta- 
tirea,  Snrvlvora,  or  Sneceaaora  in  Ti- 
tle or  Interent  of  Persons  Deoeaaed 
or  inoonxpetent. 

I  129  (N.J.Ch.)  In  suit  to  establish  title  to 
real  estate,  testimony  as  to  conversations  be- 
tween complainant  and  a  son  since  deceased 
held  not  inadmissible  as  against  representative 
of  deceased  son  defending  the  suit. — Thomas  v. 
Thomas,  81  A.  748. 

I  143  (N.J.)  An  assignor  of  a  daun  against  a 
decedent's  estate  held  not  disqualified  by  inter- 
eat  to  testify  against  the  administrator  in  a 
suit  by  the  assignee  on  the  claim.— Clendennin 
V.  Clancy,  81  A.  750. 

I  144  ^Pa.)  Under  Act  May  2S,  1887  (P.  Ti. 
169)    i  5,   cl.   "e,"   codefendant  in  ejectment. 
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flliDg  discUhuer  and  secnring  costs,  held  re- 
lieved from  disability  as  witness,  though  he 
still  has  an  interest  in  the  controversy. — Africa 
V.  Trexler,  81  A.  707. 

S  144  (Vt)  P.  S.  15S9,  had  not  to  disqaaUfy 
the  grantor  of  plaintiff's  father,  since  deceased, 
to  testify  to  the  conveyance  of  the  land  in  con- 
troversy by  a  deed  claimed  to  have  been  lost. 
—Lang  v.  Clark,  81  A.  625. 

8  149  (Pa.)  Act  May  23.  1887  (P.  L.  159)  S 
5,  cl.  e,  held  not  to  exclude  testimony  of  de- 
fendant as  to  conveyance  to  her  of  premises 
by  life  tenant  since  deceased. — Power  y.  Gro- 
gan,  81  A.  416. 

i  149  (Pa.)  In  ejectment,  testimony  of  dis- 
claiming codefendant  as  to  transaction  with 
county  treasurer  held  not  incompetent  because 
of  treasurer's  death.— Africa  t.  Trezler,  81  A. 
707. 

I  183  (N.7.)  In  an  action  on  an  assigned 
claim  against  decedent's  estate,  oral  traverse  of 
a  plea  denying  the  good  faith  of  the  assignment, 
merely  to  raise  the  question  of  the  assignor's 
competency  as  a  witness  presented  an  issue  for 
the  court. — Clendennin  ▼.  Clancy,  81  A.  750. 

m.  EXAMTWATIOW. 
(A)  Takln*  Testlmoar  In  Oenerml. 

1236  (N.J.Snp.)  Where  a  compound  ques- 
tion is  propounded  to  a  witness,  part  of  which 
is  admissible  and  part  inadmissible,  it  is  prop- 
erly excluded  as  a  whole.— Backes  ▼.  Motbo- 
Tich,  81  A.  497. 

§236  (Vt.)  A  proper  question  held  not  made 
Improper  by  an  unresponsive  answer. — Bixby 
V.  Roscoe,  81  A.  255. 

1 255  (S.J.)  Witness  held  entitled  to  refresh 
his  memory  from  written  memorandum  even  if 
it  states  facts  other  than  those  within  his  per- 
sonal knowledge  so  long  as  he  does  not  testify 
as  to  such  facts. — Goodman  v.  Lehigh  Valley  B. 
Co.  of  New  Jersey,  81  A.  848,  851;  Mays  ▼. 
Same,   Id.   851. 

§  258  (Md.)  A  witness  cannot  testify  from 
books  or  memoranda  which  are  not  books  of 
original  entry,  nor  made  under  the  witness' 
supervision,  but  by  clerks  not  shown  to  be 
dead  or  unobtainable.— Doggett  T.  Tatham,  81 
A.  376.  ' 

(B)  CroaB-Examlnatloa    and    Re-Ezamliis- 

tiOB. 

f  268  (N.J.)  In  action  for  wrongful  discbarge 
from  employment,  question  to  plaintiff  on  cross- 
examination  held  proper.— Phelps  v.  Fnchs  & 
Lang  Mfg.  Co.,  81  A.  728. 

1271  (N.J.)  That  memorandum  from  which 
witness  testified  was  not  offered  in  evidence 
held  not  to  prevent  his  being  cross-examined  on 
it. — Goodman  v.  Lehigh  Valley  R.  Co.  of  New 
Jersey,  81  A.  848,  851 ;  Mays  v.  Same,  Id.  851. 

8  277  (Vt.)  Evidence  concerning  defendant's 
knowledge  of  the  relations  previously  existing 
between  deceased  and  another  woman  lirld 
proper  cross-examination. — State'  v.  Averill,  81 
A.  461. 

§  280  (Conn.)  A  question  asked  a  witness  on 
cross-examination  held  objectionable  as  vague, 
in  view  of  the  inferior  mental  capacity  of  the 
witness.— Town  of  Madison  ▼.  Town  of  Guil- 
ford, 81  A.  1046. 

§  282  (Conn.)  A  question  asked  a  witness  on 
cross-examination  held  properly  excluded  as 
leading,  in  a  matter  wherein  the  cross-examiner 
made  the  witness  his  own  witness. — Town  of 
Madison  v.  Town  of  GuUford,  81  A.  1046. 

§2821/2  (Vt.)  Where  a  witness  testified  that 
he  had  not  been  a  party  to  any  suit  concern- 
ing the  land  in  controversy,  it  was  not  error 
to  refuse  to  compel  him  to  answer  whether  he 
had  not  been  a  party  to  a  suit  in  chancery  aft- 
er it  had  been  admitted  that  he  had  been. — 
Lang  V.  Clark,  81  A.  625. 


XV.  OBEDIBXUTT.   XICPEACHMEXT. 

GONTRADICTIOH.  AHD  COB- 

ROBOBATIOM. 

(D)  Ineonalateat    Statements   Itr    intBeaa. 

t387  (Vt)  Circomatances  held  not  to  show 
an  abuse  of  discretion  in  permitting  certain 
questions  on  crosa-examination  to  impeach  th« 
witness.— Chase  r.  Hooaac  Tonnel  &  W.  B 
Co.,  81  A.  236. 

WOODS  AND  FORESTS. 

See  Statutes,  |  88. 

WORDS  AND  PHRASES. 

"About  to."— Sallies  v.  Johnson  (Conn.)  81  A 

974. 
"Accommodation  indorser." — Edward  Knapp  & 

Co.  ▼.  Tidewater  Goal  Co.   (Conn.)  81  A 

1063. 
"Accrue."— In  re  MifOin's  Estate   (Pa.)   81  A 

129. 
"Actions."— Mulcahy    t.   Mulcahy    (Conn.)    81 

A.  242. 
"Actions  for  wrongs  done  to  the  person." — Smith 

T.  Lehigh  Valley  R.  Co.  (Pa.)  81  A.  554. 
"Ad    interim    restraining    order." — Allman    v. 

United  Brotherhood  of  Carpenters  and  Join- 
ers of  America  (N.  J.  Ch.)  81  A.  116. 
"Agent"— Tyson    v.   George's    Greek    Coal    Ic 

Iron  Co.  (Md.)  '81  A.  41. 
"Alley."— Oberhelm  t.  Reeside  (Md.)  81  A.  590. 
"Assumption  of  risk."— Belevicze  r.  Piatt  Bros. 

&  Co.  rConn.)  81  A.  339. 
"Attorney.  '—Denton    Nat    Bank    t.    Kenney 

(Md.)  81  A.  227. 
"Board    of    aldermen    or    common    counciL" — 

United  Electric  Co.  of  New  Jersey  v.  Mutual 

Benefit  Electric  Light  &  Power  Co.  (N.  J.) 

81  A.  754. 
"Bona  fide  resident"— Hess  ▼.  Kimble   (N.  3. 

Ch.)  81  A.  868. 
"But"— In  re  SnlUvan  County  B  B  (N.   H.) 

81  A.  473. 
"Byroad."-Tarlucki  v.  West  Jersey  8c  S.  B.  Co. 

(N.  J.  Sup.)  81  A.  495. 
"Byway."— T&rlucki   v.   West  Jersey  &  S.   B. 

Co.  (N.  J.  Sup.)  81  A.  495. 
"Cause  of  action.^'— Slay  ton  v.  Davis  (Vt)  81 

A.  232. 
"Certified  check."— Homnng  r.  Town  of  West 

New  Xork  (N.J.Sup.)  81  A.  1116. 
"Christian  name." — SchaCfer  v.  Levenaon  Wreck- 
ing Co.  (N.  J.  Sup.)  81  A.  434. 
"Commerce."— D.  E.   Foote  &  Co.  T.  Clagett 

(Md.)  81  A.  511. 
"Concealed."— Sutherland  v.  Brown  (Conn.)  81 

A  1033. 
"Contingent   remainder."— Giddinga  r.  Qllling- 

ham  (Me.)  81  A.  051. 
"Contractor."— Pittsburg   (Tonst    Co.   v.   West 

Side  Belt  B  Co.  (Pa.)  81  A,  884. 
"Conversion."— C.    H.    Eddy   &   Co.    r.    Keld 

(Vt.)  81  A.  249. 
"Creditor."— Horton  v.  Bamford  (N.  J.  Ch.)  81 

A.  761;  Smith  t.  Wilson,  Id.  851. 
"Defect"— Dyer  v.  City  of  Danbury   (Conn.) 

81  A.  958. 
"Delivery."— Renehan  t.  McAvoy   (Md.)   81  A. 

586. 
"Duly     recorded."— Eden     Street     Permanent 

Bldg.    Ass'n    No.    1   of   Baltimore    City   v. 

Lusby   (Md.)   81  A.  284. 
"Election  of  remedies."— Marsh  Broa.  &  Co.  ▼. 

Rellefleur   (Me.)   81  A.  79. 
"Eminent   domain.*'— Commonwealth   t.    Plym- 
outh Coal  Co.   (Pa.)  81  A  148. 
"Elstate  by  entireties."— In  re  Rhodes'  E^states 

(Pa.)  81  A.  643. 
"Exception."— Riefler  &  Sons  v.  Wayne  Stor- 
age Water  Power  Co.  (Pa.)  81  A.  300. 
"False."- Sallies  v.  Johnson  (Conn.)  81  A.  074. 
"False     representation."— Sallies    y.     Johnson 

(Conn.)  81  A.  974. 
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**Feeble    chnrches."— BVench    t.    Lawrence    (N. 

H.)  81  A.  705. 
•'B>aud."— SalUes  r.  Johnson  (Conn.)  81  A.  974. 
"Fraudulent  representation." — Sollies  v.  John- 
son  (Conn.)  81  A.  974. 
"Ground  rents."— Ward  v.  Newbold   (Md.)  81 

A.  793. 
"Hearing." — Liewisburg    Bridge    Co.   t.    Union 

County   (Pa.)  81  A.  824. 
"Home."-Day  v.  Towns  (N.  H.)  81  A.  405. 
"Institution."— Hassett  t.  Carroll   (Conn.)   81 

A.  1013. 
"Insurable    interest"— Williams    Mfg.    Co.    v. 

Insurance  Co.  of  North  America  (Vt.)  81 

A.  916. 
"Interest."- In   re   Stinson's  Estate   (Pa.)    81 

A.   207;     Williams   Mfg.   Co.   v.   Insurance 

Co.  of  North  America  (Vt.)  81  A.  916. 
"Judgment."— Clark  ▼.  Southern  Can  Co.  (Md.) 

81  A.  271. 
"Kennel."— State  v.  Tripp  (Conn.)  81  A.  247. 
"Laid  ont"— Oberheim  t.  Reeside  (Md.)  81  A. 

590. 
"Land,"— Oito   of  Norwalk   v.   Town   of  New 

Canaan  (Conn.)  81  A.  1027. 
"Legal    representatives,     as    are    related    by 

blood."— Hartford    Tnist    Co.     t.     Wolcott 

(Conn.)  81  A.  1057. 
"ILievy."— Union  Trust  Co.  of  Maryland  t.  State 

(Md.)  81  A.  873. 
"Lottery."— State  v.  Sedgwick  (Del.  Gen.  Sess.) 

81  A.  472. 
'T^Iay."— Appeal  of  DaUey  (Pa.)  81  A.  655. 
"Moneys."— Mt   Holly   Safe   Deposit  &  Trust 

Co.  V.  Deacon  (N.  J.  Ch.)  81  A.  356. 
"Name." — Schaffer  v.  Leyenson  Wrecking  Co. 

(N.  J.  Sup.)  81  A.  434. 
"Negotiation.^'— Edward  Knapp  &  Co.  t.  OKde- 

water  Coal  Co.  (Conn.)  81  A.  1063. 
"On  or  before."- Edward  Knapp  &  Co.  v.  Tide- 
water Coal  Co.   (ConnJ   81  A.  1063. 
"Open  for  business." — Jone    &  Mankowits  t. 

NUgara  Ins.  Co.   (Md.)  81  A.  281. 
"Other  municipalities." — ^Ludlam  ▼.  Dallas   (N. 

J.  Sup.)   81  A.  489. 
"Person.  —Conococheague  Club  of  Washington 

Coontj'  T.  State  (Md.)  81  A.  602. 
"Person  or  persons." — Selectmen  of  Town  of 

MontvUle  ▼.  Alpha  MiUs  Co.  (Conn.)  81  A. 

1051. 
"Persons."- State    t.    Rutland    Ry.,   Light   & 

Power  Co.  (Vt)  81  A.  252. 
"Physicians  practicing."— McBride  v.   Huckins 

(N.  H.)  81  A.  528. 
"Police   power."— Commonwealth  y.    Plymouth 

Coal  Co.  (Pa.)  81  A.  148. 
"Porpresture."— City  of  Montpeller  v.  McMa- 

hon  (Vt)   81  A.  977. 
"Preference." — Rosenbluth    v.   De    Forest    & 

Hotchkiss  Co.  (Conn.)  81  A.  955. 
"Preliminary    injunction."— Allman    v.    United 

Brotherhood  of  Carpenters  and  Joiners  of 

America  (N.  J.  Ch.f  81  A.  116. 
"Profit."— Conlombe    t.    Eastman    (N.    H.)    81 

A.  704. 
"Prohibition."— Norton  r.  Emery  (Me.)  81  A. 

671. 
"Property."- De  Beam  ▼.  De  Gnlard  de  Bras- 
sac  de  Beam  (Md.)  81  A.  22a 
"Property  tax."— Eastwood  v.  Russell  (N.  J.) 

81  A.  108. 
"Public."— Commonwealth   v.   Pennsylvania  R. 

Co.  (Pa.)  81  A.  196. 
"Public   conveyances."— Primrose    v.    Casualty 

Co.  of  America  (Pa.)  81  A.  212. 
"Purpresture."- City  of  Montpelier  t.  McMa- 

hon  (Vt)  81  A,  977. 
"Reasonable    time."— Powell    v.    (Sty    of    Old 

Town  (Me.)  81  A.  106a 
"Bepresentattve  capacity."— Thomas  v.  Thomas 

(N.  J.  Ch.)  81  A.  748. 
"Reservation." — Riefler  &  Sons  v.  Wayne  Stor- 
age Water  Power  Co.   (Pa.)  81  A.  300. 
"Resided." — Town  of  Madison  v.  Town  of  Guil- 
ford (Conn.)  81  A-  1046. 


"Resident"— Hess  ▼.  Elmble  (N.  J.  Ch.)  81  A. 

863. 
"Shall."— Lewisburg  Bridge  Co.  t.  Union  Conn-* 

ty  (Pa.)  81  A.  324. 
"Special  benefits."— Corliss  t.  Village  of  Rich- 
ford   (Vt)  81  A.  234. 
"Surname."— Schaflfer    v.    Levenson    Wrecking 

Co.  (N.  J.  Sup.)  81  A.  434. 
"Survivmg  chUdren."— Stout  v.  Cook   (N.  J.) 

81  A.  §21. 
"Then."— In  re   Fitspatrick's  Estate  (Pa.)  81 

A.  815. 
"Town  to  which  he  belongs."- Inhabitants  of 

Eden  v.   Inhabitants  of  Southwest  Harbor 

(Me.)  81  A,  1003. 
"Transfer."— Rosenbluth  v.  De  Forest  &  Hotch- 
kiss Co.   (Conn.)   81  A.  955. 
"True  value.'*- City  of  Newark  v.  Tunis  (N.  J.) 

81  A.  722. 
"Ultra  vires  contract."— Strickland  v.  National 

Salt  Co.  (N.  J.)  81  A.  828. 
"Vacancy."— Commonwealth   v.   McAfee    (Pa.) 

81  A.  86. 
"Vested   remainder." — Giddings    ▼.    Gillingham 

(Me.)     81  A.  951. 
"Waiver."- Bard  v.  Fireman's  Ins.  Co.   (Me.) 

81  A.  870. 
"Warranty."- Wills  v.  Wright  (DeL  Super.)  81 

A.  607. 

WORK  AND  LABOR. 

See  Assignments,  I  19;  Mechanics'  liens; 
Trial,  SI  252,  386. 

f  7  (Vt)  Circumstances  from  which  can  be 
properly  found  a  mutual  expectation  that  she 
was  to  be  paid  held  to  entitle  one  to  recover 
for  services  as  housekeeper  for  her  brother. — 
Covey  T.  Rogers,  81  A.  1130. 

I  12.  (Md.)  In  an  action  for  work,  labor, 
and  materials  furnished  under  a  special  con- 
tract, a  prayer  that  plaintiff  could  not  recover 
without  proof  that  the  contract  had  been  exe- 
cuted and  completed  held  properly  refused.— 
Turner  v.  Egan,  81  A.  877. 

{  14  (N.H.)  The  fact  that  a  building  was  de- 
stroyed by  nre  while  uncompleted  four  days 
after  the  contract  required  it  to  be  finished  held 
not  to  prevent  the  contractor  from  recovering 
on  a  quantum  meruit. — S.  Anderson  &  Son  v. 
Shattuck,  81  A.  781. 

I  28  (Vt)  Evidence  held  to  warrant  a  finding 
of  mutual  understanding  that  one  was  to  be 

Said  for  her  services  as  housekeeper  for  her 
rother.— Covey  t.  Rogers,  81  A.  1130. 
{  29  (N.H.)  A  contractor's  measure  of  dam- 
ages in  an  action  on  a  quantum  meruit  after 
destruction  of  the  building  by  fire  before  com- 
pletion stated.— S.  Anderson  &  Son  v.  Shat- 
tuck, 81  A.  781. 

1 30  (Vt)  Evidence  in  an  action  for  services 
of  plaintiff  as  housekeeper  for  her  brother  held 
not  to  authorize  direction  of  verdict  against 
her  as  showing  explicit  notice  to  her  from  him 
that  if  she  remained  she  would  receive  no 
wages. — Covey  v.  Rogers,  81  A.  1130. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Ex- 
ecutors and  Administrators,  §  454;  Garnish- 
ment; Injunction;  Mandamus:  Process;  Pro- 
hibition; Quo  Warranto;  Replevin;  Scire 
Facias;  Sequestration;  Sheriffs  and  Con- 
stables, {  106. 

Of  error,  see  Appeal  and  Error. 

Of  possession,  see  Mandamus,  |  8. 

WRONGFUL  INJUNCTION. 

See  Injunction,  {{  260,  261. 


WRONGS. 


See  Torts. 
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